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"No matter how sUpple the rule 
the rush of life is always swifter"l 

I. 

WHITE COLLAR CRIME, ORGANI.ZED CRIME, 
AND FRAUD 

What do Spiro Agnew,2 Joe Valachi,3 and 

a heal thy, ever-growing percentage of all automobile re-

pairmen
4 

in the United State£3 have in common? 
AnSwer: 

They are all white-collar criminals, and their otherwise 

varied. biographies buttress FBI Director William Webster's 

caution that "there is no such thing as white-collar crime 

as a term of art. It ... is a cluster of criminal activities, 

which distinguishes it from other types of activities. ,,5 

l~. Goebel, Felony and Misdemeanor, xxxvii (1937) 

2se~ text accompanying notes 47-49, infra. 

3
By 

his own account, Valachi trafficked in counterfeit ration cou
pons during World War II. See P. Maas, The Valachi Papers (1969) 

4 
From 1971 to 1974, U.S. Department of Health, Education, and Wel

fare's Office of Consumer Affairs reported that auto repairs ranked 
number one of all consumer complaints recorded by state, county and 
local consumer protection offices. The list of abuses is long and 
varied. Carowners frequently reported paying for unnecessary re
pairs or replacement of parts, or being charged for services not 
performed. Other consumers told of unknowingly buying used parts 
for new parts, accepting fraudulent guarantees or discounts, or 
simply paying for incompetent work. 

A large number of complaints also involved corrupt mechanics who 
tried to unfairly raise estimates after repairs were underway. 
Under these schemes, customers refusing the more expensive work were 
still required to pay the original estimate merely to have their 
cars reassembled. National Conference of State Legislatures, The 
States Combat White-Collar Crime,20-2l (1976) __ 

5 
W. Webster, "The FBI and White Collar Crime Today." 50 N.Y.S.B.J. 

6 35 , 63 6 ( 19 7 8 ) 
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The distinction lies in the means of perpetration. 

The Jus tic~;i) Llepartmen t' s working de fini tion 0 f whi te

collar crime for 1980 is "those classes of non-violent 

illegal acti vi ties which principally involve traditional 

notions of deceit, deception, concealment! manipulation, 

breach of trust, subterfuge or illegal circumvention. ,,6 

·- - ... _- ._-.- ---=--. -~---

The "cluster" is thus an agglomeration of discreet "economic" 

crimes and.corruption offenses. The former represent the 

great bulk of white collar criminal activity and include 

false advertising, embezzlement, securities theft, restraints 

of trade, and an ever-burgeoning array of frauds. corruption 

is principally "public", or breaches of trust by government 

employees, but also includes commercial bribery and abuses 

of other fiduciary relationships. 7 

Because concealment is so woven into the pattern of 

these offenses, the "cost" of white collar crime is but 

vaguely perceived. The United states Chamber of Commerce 

calculated the gross take of white collar offende~s at 
8 

"certainly not less" than 40 billion dollars annually. 

6p . Heyman, "Introduction to White Collar Crime Symposium," 17 
Am. Crim. L. Rev. 27'1, n.l (1980) 

7Definitions, or descriptions, of "white-collar crime" are legion. 
See e.g. E. Sutherland, White-Collar Crime, 9 (1949); ,H. Edelhertz, 
TEe NatUre, Impact and Prosecution of White-Collar Cr~me, 3 (19?0); 
National Conference of State Legislatures, The States Combat Wh~te 
Collar Crime, 5 (1975) The list pres~nted in the 'text is not gos
pel - but it is appropriate for purposes of this paper. 

8Chamber of Commerce of the United States, Handbook on White Collar 
Crime, 5 (1974) 
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But this six-year old "ball-park" measure of direct, short- II 
term loss encompassed neither illegal price-fixing nor 

industrial espionage. The total current loss is probably 

much higher. At the individual enterprise level, reliable 

figures drawn from prosecuted cases reveal an ungodly profit 

margin. One mob-run arson racket, operating between 1969 
9 

and 1975, pulled down approximately $500 million. 

Dollars are not the only co~t of white collar crime, 

only 'the most obvious one. Other costs are the number 

and kind of people victimized. While institutions like 

governmen tare frequen t.ly the targets of bigger rip-offs, 

the typical consumer fraud counts its victims by the 

hundred, if not by the thousand, and gathers them from 

the middle and lower classes. Hence the financial loss 

and personal demoralization attending victimization are 

visi ted upon those who can least afford them. The Rio 

Rancho real estate fraud, for instance, involved the 

sale of 77,000 separate parcels of New Mexico desert, 

almos t wholly to individual purchasers whose lot reprl:-
10 

sen ted a parcel of the future. 

More important is the demoralization of society which 

whi te-collar crime portends. Dishonf st practices retard 

't' 11 Wh economic growth by debasing compet~ ~on. ere one 

9C . Karchmer, "Arson and The Mob," 2 Firehouse 22 (August 1977) 
[hereinafter Karchmer J. 

10See text accompanying note 22, infra. 

11Handbook, supra note 8, at 7. 
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firm is willing to t~ompetE! illegi.:llly or pay-off govern

ment officials, others in the same market are obliged 

either to follow suit or face eventual failure and bank-

ruptcy. The actual relsul t in many cases is the departure 

of reputable firms from the infected market. In addition, 

as the public loses confidence in the private sector's 

abili ty to police itself, consumer "backlash" looms. 

Case in point: an investigative task force reported that 

one cause of the Watts riot in 1965 was "retribution on 

merchants who were guilty of consumer exploit.ation". 12 

This effect of snowballing illegality is especially 

pronounced when organized crime13 gets into the act. 

Securities theft, arson fraud, "bust-out" or bankruptcy 

fraud, sophisticated looting of labor unions and businesses 

within its control, illegal operation of "legitimate" 

businesses, and official corruption have long complemented 

such nob staples as gambling and narcotics. The "organized" 

l2 Id .. 

13A single standard definition of "organized crime" (o:r; "white-
collar crifne" for that matter) ~s neither ne<?essary r;or r.:nse . 
The terms have evolved in response to a grow~ng real~zat~on that 
the conduct and offender groups so designated presented a greater 
threat to society than that contained in common crimes. of 

A definition ot either need only be adequate ~or purposes 
analysis. The terms might be used ~or suc~ vary~ng ?urposes as _ 
allocation of jurisdictional author~ty or ~nvest~gat~~e and prose 
cutoral resources, determining availability of ~ s~ec~al legal or_ 
investigative tool (wiretaps, subpeonas, grand Jur~es), an~ class 
ifying prisoners. For a discussion of some use~ of ~erm organ
ized crime", see G. Blakey, R. Goldstock, Techn~ques ~n the Inves
tigation and PrOsecution of Organized Crime: Manuals of Law and 
Procedure, ,4-10 (1978). 
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white collar criminal,drawing upon huge reserves of capital, en

joying access to a vast network of criminal operatives and on

going schemes, and wi th compromised politicians and police 

in his camp, benefits from economies of scale in each of 

his rackets. 

The bottom line of the bill presented by white-collar 

criminals is this: widespread flouting of legal constraints 

by "respectable H people - businessmen, politicians, 

lawyers - erodes the moral base of law. When those who, 

as a class, produce law treat it in practice as merely 

an obstacle to their enrichment, what can law be but the 

instrument of ruling class greed? To the extent this per

ception permeates society, the voluntary consensus upon 

which society's institutions rest is jeopardized. 

Fraud is a choice case study in organized and white 

collar crime not only because its definition - conduct, 

less than forthright, intended to deprive another of money, 

property or a legal right without the use of force 14 

tracks that of white-collar crime so closely, but also 

because fraud offenses constitute a hefty proportion of 

all white-collar crime. The chief advantage of studying 

fraud, though, is that it perfectly illustrates the remain

ing aspect of the problem: fraud, like white-collar crime 

generally, is highly resistant to investigation and pro-

secution. Part of the reason of course is that a salient 

14Again, this need not be a term of art, but merely a working 
definition. 
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feature of these c'rimes is concealment of all evidence 

indicating that a crime has been committed. But the 

key is a congeries of impediments to effective deterrence, 

most prominently a criminal justice system which has developed 

historically in response to predatory crimes. Robert Peel's 

parliamentary argument for instituting a modern professional 

police force fully applies. Quite simply, "the art of crime ... has 

increased faster than the art of detection, ,,15 and the issue 

is whether law enforcement has tile legal tools, concepts, 

and imagination to make a race of it 'again. 

l5Quoted in T. Critchley, Z1 History of Police in E 1 d and Wales 
900-1966, 53 (1967). ~ ng an 
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II. 

FRAUD: DIMENSIONS OF THE: PROBLEM 

A. Overview 

Fraud is a dynamic, multi-faceted reality. "~ It is 

democratic .16 \Prauds are cornrni tted by desti tute benefi

ciaries of w~lfare programs who conceal income to qualify 

for benefits; by civil servants who demand gifts and kick-

'backs from government con tractors; and by high level public offi

cials who have complex conflicts of interest or who demand 

political contributions for special treatment. 

Frauds are perpetrated by single individuals falsifying 

invoices for government reimbursement, manipula'ting businesses, 

or working a simple confidence game like the pigeon drop. 

Frauds are perpetrated, as well, by conspiracies and 

organized crime rings. Government benrafit programs are 

systematically looted by procuring payment for services 

never rendered or goods never supplied; entire industries 

like insurance - are defrauded by demanding payment for 

phony accidents or intentionally set fires. 

The schemes may be simple, age-old ones committed 

quickly during a single perpetrator/victim encounter, 

the case in most bun~o schemes and confidence games,17 

16 H. Edelhertz, supra note 7, at 4. 

17 See, ~, Confidence Games and Swindles, 23 Am. Jur. P.O.F. 
1 (1959-61). 
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o£ very complex ones with no direct offender-victim con

tract (because the victim is an institution) perpetrated 

over time by the manipulator of governmelit or business 
18 

records, the t;ase in many modern computer embez,zlemen ts. 

The amounts defrauded may be small, such as the few 

dollars gained by the welfare recipient misrepresenting 

the number of his dependents, or they may be enormous, 

the case in major investment swindles, such as the Equity 

'11' 19 Funding rip-off, involving an estimated loss of $2 bJ. J.on. 

" 

; I 

Bureaucracies - private and public - are the primary 

f f d 20 They are 10.gica1 targets given the victims 0 rau. 

resources under their control, their unpopu1ari·ty, the 

low visibility of fraud, the rationalizations available 

to offenders, and the nature of the bureaucratic respons~ 

, " t' 21 to Vl,ctJ.mJ. za J.on. 

The real victim, however, is the public, which bears the 

burden by paying higher taxes and increased costs of goods 

and services. The impact of fraud falls on indi vicluals, and 

on their physical and psychological integrity and security. 

ff t from the impact of "common" That impact is not very di eren 
, 22 

th t the effects of fraud are longer lastJ.ng. crime, except a 

18 c D. Moffit, ed., Swindled: Classic Business Frauds of 
se~:~ti:~:;rTi976); w. Porter, "Computer Raped by Telephone, ~ 
Times Magazine September 8, 1974, at 40; D. Parker, Crime by Com-
puter (1976)-. 

19See J. Conklin, Illegal but Not Criminal, 4 (1977). 

20 E SmJ.'ge1 Crimes Against Bureaucracies (1970); See, e.g.,., ) D: Cressey, Other People's Money (1973 • 

21E . Smigel, supra note 20, at 9. 

22H. Ede1hertz, supra note 7, at 9. 
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The classification of frauds used herein - fraud against 

the government, fraud against business, fraud against indi-

viduals - is considerably more tidy than the reality. Fraud 

against the government, for example, is also fraud against 

individual taxpayers. Fraud against business may also be 

fraud against the government and individuals where, for 

instance, the torching of government insured property 

causes the government to payout to the policy holder. 

Individual citizens must then endure higher taxes and 

higher fire insurance premiums. Nevertheless, the distinc-

tions are indispensable for discussion purposes, and do 

minimum disservice to the facts they represent. 

B. Fraud Against the Government 

Local, state and federal governments collect revenues, 

contract for goods and services, and distribute funds 

through various benefit programs. Governments can be 

defrauded while performing any of these functions. The 

focus of this section is fraud in benefit programs and 

government contracts at the federal level. 

1. Benefit Program Fraud 

In a G.A.O. report published in late 1978, the Comp

troller General stated that opportuni ties for defrauding 

the government were virtually unlimited because of the number, 

variety, and value of federal programs. These programs, 

involving innumerable recipients, providers of goods and 

services, and public employees entrusted with administra-

tion, account for more than half of all federal outlays. 

The G.A.O. reported expenditures of $250 billion annually 

in economic assistance programs, and that the Justice 

-9-
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\ Department estimated the incidence of fraud at 1-10 per

cent, resulting in 2.5 to 25 billion dollars of fraud in 

government programs, exclusive of tax fraud. 23 

These progr~ns are susceptib~e to fraud by four classes 

of people: 1) recipients, those persons who directly receive 

the benefits; 2) administrators of the programs; 3) third-party 

providers; and 4) auxiliary providers, those persons responsible 

for providing the benefits directly to the recipients, or to 

third party providers and administrators. Offenses may be 

committed by individuals in any of the above classes, acting 

alone or assisted by individuals in other classes. Programs 

are vulnerable to fraud at many transactional points. The 

flow diagram24 below helps concep·tualize these opportunities. 

PROGRAM VULNERABILITY POINTS 

AUXILIARY PROVIDERS 

1 
( THIRD PARTY "ov;,,, 

--. • -. • ---+ • --J> • 
POINT F 

• o 
POINT G 

--;> .0 

POINT H 
POIIH A POINT B POINT C POINT D POINT E 

Red p i en t 
tleeds 

Administrative 
Determination 
of Eligibility 

Delivery 
of 

Benefits 

Receipt 
of 

Benefits 

Administrative 
~eimbursement 
for3ervices 
(Primari Iy 

Administrative 
Recert if i ca t ion 
of Eligibility 

Del ivery 
of . 

Benefits 

Receipt 
of 

BeneFits 

,~ I 

post-payment 
but some pre
payment) 

23Federal Agencies Can and Should Do More to Combat Fraud in 
Government Programs: Report of the Comptroller General (1978) 
[hereinafter G.A.D. Report]. 

24A. Lange, Fraud and Abuse in Government Benefit prog:ams',19, _ 
(1979) [hereinafter Benefit Programs] Government,s~ud~~S d~stln 
guish fraud from abuse .... Abuse ~s tne improper ut~l~zat~on of a 
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\, Recipient offenses fall into four basic categories. The 

first is misrepresentation of information to qualify for 

initial benefits where legitimate qualification would be , 
impossible, or to secure benefits beyond recipient's 

legitilnate entitlement. Second is creation of "ghost" 

eligibles to receive duplicative assistanc::e~ third, 

intentional misreporting or failure to report relevant 

changes of eligibility status; finally, improper use 

25 of benefits. Since most of these offenses are unsystematic, 

low level abuses, they should be handled by internal organi

zational and audit controls and procedures, unless evidence 

of a conspiracy with program administrators or providers 

comes to light . 

Third party provider and administrator offenses require 

heightened law enforcement attention because the amounts 

involved are significantly greater than in recipient offenses. 

The offenses are also probably chronic and better concealed, the 

perpetrators may be among those charged with internal audit 

(24 cont' d) 

benefit or benefit system and rests on an official determination 
of impropriety. When the impropriety is proscribed by law and 
criminal intent can be shown, abuse is fraud. Often benefits are 
obtained or used in ways not contemplated by the law but which are 
not specifically prohibited by law or regulation. Program abuse 
inclUdes practices as diverse as making administrative errors on 
eligibility forms to the irregular and inadequate provision of 
quality-of-life care for nursing home residents. Abuse also en
tails the improper interpretation of policies and prpgram guide
lines and taking advantage of ambiguous policies. For this reason 
most enforcement officials perceive abuse as far more damaging to 
program integrity than fraud. No accurate estimates of abuse in 
government programs have been ventured to date. rd. at 16. 

25 Id . at 20-23. 
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and control,and, in addition, may be members of conspiracies 

or organized crime groups.26 Perhaps most important, admini-

strative personnel are uniquely situated to defraud the 

government because of their familiarity with program opera-

tions -- they are often intimately familiar with the agency's 

anti-fraud strategy and its weaknesses. 

The schemes perpetrated by administrative personnel 

acting without collusion of recipients or providers are 

limited to the creation of ghosts. A computer technician 

responsible for payment of heal th claims to providel':s, for 

example, may manipulate the program to create a ghost pro

vider and ghost patients and then embezzle the paymE:mts. 27 

Administrati ve personnel acting in collusion wi th providers 

are a threat of a different order: they defraud taxpayers 

but also undermine the very integrity of their programs. 

An administrator's approval for payment of a false claim 

injures the taxpayer; the same administrator's failure or 

refusal to monitor provider performance injures those needy reci-

pients who require the faithful service of government 

employees. 28 

There is only slight evidence so far of organized 

29 crime involvement in benefit program fraud. According 

to a recent study of fifteen government benefit programs, 

26 
Id. at 23-35. 

27Benefit Programs, supra note 24, at 35. 

29see Fraud and Racketeering in Medicare ,and Medicaid: Hearing 
Be:rore the Select committee on Aging, U.8\ House of Represen
tatives [Ninety-Fifth Congress Second Session], October 4,1978. 
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only two percen t of the respondents suspected organized 

crime involvement. Organized crime elements allegedly 

used such techniques as black market trafficking, counter

feiting, and forgery to accomplish benefit-related crimes. 30 

The following table 31 summarizes the potential 

offenses and offenders in government benefit programs. 

TAXONOMY OF OFFENDERS P~D OFFENSES 

11 I SREPRESENT I NG ELI G I BIll TY 

CREATING "GHOST" ELIGIBLES 

IMPROPE.~L,( US ING BENEFITS 

RECEIVING ADDITIONAL BENEFITS 

OVERCHARGING FOR SERVICES 

\~ITHrDLDING SERVICE3 

OFF~~ING UNNEEDED SERVICES 

ACCEPTING OR PAYING KICKBACKS 

TM"f'ER ING WITH RECORDS 

• 
• 
• 
• 

• 

• 
• 

• 
• 

EM3EZZLING OR STEALHK; BENEFITS • 

OVERPAYING OR LtIDERPAYING BENEFITS • 

• 
• 
• 
• 
• 
• 
• 
• 

• 
• 
• 

COUNTERFE I Tl NG BENEF ITS •• J 
ILLEGALLY OWNING BENEFIT SERVICES • 

~_--L----l.---.l-.-"----

(29 cont'd) 

The appendix includes "The Corrupt and Fraudulent Practices 
Resulting from the Factoring of Medicaid Bills," a November . 
4,1968 grand jury report, New York County, N.Y., and a collectl~n 
of articles reprinted from newspapers, magazi~e~ and.oth7r hearlngs 
reporting organized crim~ involvement~ Organlzed crl~e lnvolvement 
was reported in the ownership of nursing homes, prepald health 
plan& pharmacies, clinical laboratories, supply houses, computer 
firms, factoring companie& and hospitals. 

30Benefit Programs, supra note 24, at 18. 

3l Id . at 40. 
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2. Case Study of Provider Fraud: The Nurs,i.ng Home 

Industry 

Nursing home revenue rose dra~atically from $500 

million in 1960 to $14 billion in 1978. 32 The government 

provides rrore than half of this income; private pay resi

dents, constituting 30 percent of the nursing home popula

tion, account for the other half. 33 Note that the 

status of private residency is fluid: the Congressional 

Budget Office estimated that 47.5 percent of Medicaid nursing 

home residents were admitted as private pay.34 With average 

monthly charges of $1,000 it is no wonder that most elderly 

residents quickly exhaust their financial resources. 35 

The characteristics of the market, the victims, and the 

government reimbursement system promote fraud and poor ~ealth 

care. The most serious frauds and abuses involve the manipulation 

of costs to inflate vouchers for government reimbursement. 36 

The following extract from an F.T.C. policy briefing37 illu

strates three of the more complex methods used to manipulate 

costs to receive unjust reimbursement. 

32 See E. Taylor, "Policy Implications of Long Term Care for the 
Elderly" (App. A ln an F.T.C. policy briefing on health issues to 
be published in the future), 116. 

33 Id. at 118. 

34congressional Budget Office, Long Term Care for the Elderly and 
Disabled, 24 (1977). 

35 Taylor, supra note 32, at 118. 

36see Kickbacks Among Medicaid Providers: Hearings Before the 
Senate Special Committee on Aging, 95th Cong., 1st Sess. 
(Comm. Print 1977) . 

37 see Taylor, supra note 32. 
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A. Real Estate Transactions 

The nursing horr~ business appears to 
be a lucrative market for real estate 
speculators. Those who buy, sell, or lease 
nursing homes are reimbursed for all their 
transaction costs by state and federal govern
ment as long as they participate in the Medicaid 
and Medicare programs. Allowable costs include 
lease or mortgage fees, depreciation, interest 
rat,es, excise taxes, and insurance--all calcu
lated anew each time a facility is sold or 
leased. Incentives exist for both buyers and 
sellers to enter into sales transactions at 
higher than market prices: purchasers can 
get higher Medicaid or Medicare payments and 
the capital gains tax benefits the seller. 
Reports of such activities have come from 
Washington, . r<1aryland, New York, Missouri, 
Montana, OhlO, Nebraska, Texas, and California. 
The~ involve some of the largest nursing home 
chalns, as well as the smallest facilities. 

B. Service and Management Contracts 

Nursing homes with high operating expenses 
receive larger Medicaid and Hedicare payments. 
As a result, one finds nursing homes that have 
contracted with related or sympathetic vendors 
for various goods and services at higher than 
market prices. Such items include: hOllse
keeping, computer or management services; 
insurance; medical equipment; hospital fur
niture; building construction; and food distri
bution. Because these goods are included as 
part of a nursing home's daily costs, they are 
difficult to detect; nonetheless, they add sig
nificantly to the basic cost of care. 

An increasingly common example of "making 
I?rofi t off cost" is for a nursing home to enter 
lnto a management agreement with itself or 
another company. The management company is 
reimbursed for a reasonable profit, while its 
fees are treated as costs to the facility and 
are also reimbursed. Some management contracts 
are doubtlessly genuine, improving care and 
saving money for residen ts and taxpayers alike. 
Nonetheless, it is diffiqult not to be. skeptical 
about the motives behind \uany such mul tip le
layered operations, under the current reimburse
ment system. 

~~other, more subtle form of inc~easing 
nursing home costs is for a company to "build 
its own facility, charging more for.its con
struction than is necessary or justified. 
Because it is very difficult for state audi
tors to prove inflated construction.costs, 
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this is a relatively easy and safe way to manipu
late higher reimbursement levels. As one authority 
has stated, 

Preopening profit possibilities a~ound in 
arrangements which produce a proflt,on land, 
construction financing and consultlng. The 
~nd result i~ that the owner is selling,these 
items or services to himself. The pro£7ts 
made go both into the pocket and as eq~lty 
for the project. Through these mechanlsms, 
a knowledgeable operator can produce a 
facility with virtually one hundred per?ent 
financing and a considerable amount of In
pocket cash prior to o~ening. ~ll of such 
profit is of course, In the fOIm of , 
increased'debt for the facility which lS 
then repaid over the years through cost 
reimbursement. Anyone who thinks that 
this is not being done is naive. 

(Markham, Cost Reimbursement - The Basic 
Program, Nursing Homes, July/August 1977 
at 8.) 

C. Ancillary Goods and Services 

A third means of manipulating ex~enses c~ 
occur when a nursing home arranges ~lth ou~slde 
retailers to supply its residents wlth a~cllla7Y 
goods and services that are not part c~ l~S dally 
fee. The most common items are prescrlptlon. and 
non-prescription drugs, therapy, laboratory ~07k, 
and various medical supplies, such as wheelc alrs 
and crutches. Inasmuch as residents are seldom 
able to shop for these goods themselves, th7y 
are the epitome of a caPtiv~ audi7nce, routlnely 
relying on the nursing home s ~holce o~ drug 
stores, laboratories, wheelcha1r S~ppl17rs ~nd 
therapists for their needs. The sltuatlon 1S 
ripe for exploitation. 

Unfortunately, nursing homes do not al~ays 
have an incen ti ve to select ancillary J?rovl~ers 
with the lowest prices. On the contrary, Slnce 
reimbursement for such goods comes directly f:om 
the private resident or the government, certa1n 
schemes involving high-priced vendors can actu~lly 
benefit operators. Kickbacks are the m~st ObV1~US 
of these, there, in order to get a nu:sln~ home s 
business a retdiler must kick-in a llttle e~tra 
for the ~dJ:ninist:T.:"ator. This "little extra" 7s 
then passed on to residents in the form o~ hlgher 
prices. A second and perhaps more lucratlve way 
to increase profits is through related-party 
transactions, where a nursing home owns the 
company that sells the ancillary goo~s and 
services to its residents. Indeed, :nstances 
of self-dealing are becoming increaslngly common 
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among nursing home providers. It has been 
reported that after one nursing home chain 
purchased its Own pharmacy, its drug prices 
went up 40 percent. 

In the nursing home industry, normal mar-
ket forces such as a mobile and alert consumer, 
a free flow of information, and ample competi
tion are weak. Self-dealing may be a means of 
deceiving consumers about the market prices for 
ancillary goods and services. It may also inflate 
nursing home costs generally and may serve to 
circumvent Medicaid reimbursement regulations. 

All of the above abuses or frauds have been documented 

by the State of New York Special Prosecutor for Nursing Homes, 

Health and Social Service since its creation in 1975.38 Four 

years of investigation revealed that New York's profit-making 

nursing home operators submitted over $63 million worth of 

inflated claims for Medicaid re,imbursement between 1969 and 

1975, costing the taxpayers of New York $42.6 million (approxi

mately five cents of every Medicaid nursing home dollar subsi

dized fraud)~ Of this amount, $31.2 million is being recovered 

through court actions ($7 million has already been returned); 

the remainder will be sought after investigations are completed. 39 

38 See Analysis of New York's Profit-Making Long-Term Care Faci
lit:I"es (1978) [hereinafter AnalYSis] for typical schemes used' 
by nursing home operators, inCLUding personal luxury fraud, kick
backs, and pyramid schemes related to sales and lease arrange
ments. ~ ~ Willow Point, Special Report by Charles J. Hynes 
Deputy Attorney General for Nursing Homes, Health and Social 
Services (March 20, 1978) for a report of the year long investiga
tion of the Willow Point Nursing Home and Health Related Facility, 
involving the construction and sale of the facilities to the pub
lic at a profit to the entrepeneurs of $3 million on a $100,000 
investment. 

39Fourth Annual Report of the Deputy Attorney General for Nursing 
Homes, Health and Social Services in N.Y. State, 7 (1978). 
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, \ Recovery has been accomplished by restitution in criminal 

cases as part of a negotiated plea, and by independent civil 

actions where the provider received $25,000 or more in Medicaid 

overpayments. 40 Criminal restitution to date is responsible for 

recovery of $6.2 million of the total $7.25 million. 41 The 

money has been placed in an interest bearing account for 

eventual distribution to the appropriate various federal, 

state, and local governments. 42 

The challenge for nursing home investigators, auditors, 

and attorneys is in unmasking the financial interests in the 

homes so that reimbursable costs can be analyzed. Then, where 

self-dealing, conflicts of interest, kickbacks, and other 

pyramid schemes are exposed, those responsible must be prose-

cuted and the illegal gain recovered. This strategy, coupled 

with the imposition of administrative sanctions such as termin-

ation of a provider's certification, can be effective in 

controlling and deterring such schemes. 

3. Fraud in Government Contracts 

The potential for fraud and abuse in government, contracting, 

as in benefit programs, is substantial. Federal procurements 

for fiscal year 1977 were about $80 billion including G.S.A. 

procurements for supplies and services and D.O.D. procure

ment of major weapon systems. 43 The Justice Department's 

estimate suggests fraud approximating 1 - 10 billion dollars. 

40Analysis, supra note 38, at 23-25. 

41 Id . at 28. 

43 see , "Preventing Fraud and Error and Increasing Public 
Confidence In Federal Programs - Top Priorities," remarks of 
Comptroller General of U.s. [reprinted in The Secretary's National 
Conference on Fraud, Abuse and Error] (December 13, 1978) at 14. 
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The pervasiveness of fraud in government contracting can 

be attributed to: federal procurement policies; antiquated 

design specifications which discourage competition; the 

failure to limit noncompetitive procurement and to assure 

proper monitoring of contract performance; and favori ti,sm, 

conflicts of interest, and other types of subjectivity in 

the award of grants and contracts. 44 

4. case Studt: The G.S.A. Self-Service Stores 

Allegations of widespread corruption in the General Ser-

vice Administration surfaced early in 1978 and soon blossomed 

into a maJ'or scandal att t" 45 rac ~ng nat~onal news coverage. 

On September 18, 1978, then-Deputy Attorney General 

Benjamin Civiletti created a special G.S.A. Task Force 

within the Justice Department. The G.S.A. self-service 

stores in Region 3, 'th' cover~ng e D~stri~~t of Columbia I 

Virginia, Maryland, Pennsyl vania, Delaware, and West 

Virginia, ,were principal targets of the inquiry.46 

44 Id . at 163. 

45 
See generally G.S.A. Contract Fraud Investigation. 

Before the Subcommittee on Federal Spending Practic~s 
Government of the Committee 
States Senate (Ninety-Fifth 
September 18,19, 1978. 

Hearings 
and Open 

on Governmental Affairs, United 
Congress, Second Session), June 22,23; 

46 
,For,the most recent summary of the status of the G.S.A. inves

t~gat~on and cases ~nder p:o~ecution ~ Statement of William 
Lynch, General Serv~ce Adm~n~stration Investigations' Hearings 
£efore the Subcommittee on Federal Spending Practice~ and Open 
Government of the Committee on Governmental Affairs United States 
Senat~, Januar~ 29, 1980. This narrative is compos~d primarily of 
mat~r~al conta~ned in a memorandum prepared by Daniel Clemens 
t~~~~~;~: U.S. Attorney for the District of Mar~·land, Decembe~ 
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The G.S.A. operates approximately 75 self service stores in 

various regions around the cO\m try. The primary purpose of 

the stores is to supply federal agencies with administrative 

goods and industrial supplies. The stores receive goods 

ei ther from G. S. A. 's central depot or on the open market 

from vendors licensed to do business with G. S. A. There 

are two methods of procurement from private sources. In a 

"goose" contract the vendor enjoys the exclusive right to 

sell a certain item to the government at a preset price. 

Or, vendors may be party to a blanket purchase agreement 

a "B.P.A." -- which allows him to bid for G.S.A. store 

supply contracts. Thus if the U.S. Attorney's office 

requires legal pads (and the central depot is out of them), 

the store manager calls B.P.A. holders for prices on 

immediate delivery to the store. The manager must accept 

the lowest price quoted. Then the low bidder delivers the goods 

to the store where an individual from the U.S. Atc:omey's 

Office picks them up. The G.S.A. charges the Department 

of Justice's account. 

In early June of 1977 the G.S.A. Office of Investigation 

received an anonyn~us telephone call alleging improprieties 

at store #17 in Baltimore. A task force of auditors was 

dispatched to the store. After questioning, the store 

manager confessed that he provided tires for personal use to 

~ilitary employees at Fort Meade, who signed false invoices 

for official army purchases. 

Ordinarily a vendor has a B.P.A. with only the store 

in his immediate vicinity. Further investigation revealed, 

however, that several companies doing business with store 
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#017 held B.P.A. 's with numerous self service stores. On that 

basis the investigation was expanded to all 30 stores in 

Region 3. In~::trly September of 1977 the first eight grand 

jury subpoenas, seeking records of all dealings with the 

G.S.A. stores, were issued to the companies under suspicion. 

The original subpoenas were issued by a regular grand 

jury sitting in Baltimore. After examining the documents 

returned on the subpoenas, G.S.A. investigators determined 

that a special grand jury was necessary. The court convened 

a special grana jury in January of 1978, and all previously 

obtained documents were transferred to it. This grand jury 

issued over 250 subpoenas, thereby securing some 200,000 

separate documents. 

The company records showed stales to the G. S. A. stores far 

beyond the supply of goods purchased by the companies from 

manufacturers and wholesalers. One firm, James Hilles 

Associates, billed the federal government for over 4.4 

million hanging folders when its records showed the purchase 

of only 1 million folders. This discrepancy accounted for 

false billings of $630,000. 

The agents did an analysis of company purchase records. 

They found an assortment of items not normally purchased in the 

suspects' line of busine~~ which could not have been properly 

resold to the government. The total false billings for Hilles 

alone was $1,300,000, representing the cost of carpeting, trips, 

televisions, guns, and other items given to government em

ployees for abetting the fraud invoices. 

After completing the document review, teams of one 

G.S.A. agent and one F.B.I. agent interviewed targeted 
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h G S A ' 11 about 150 employees. The individuals in t e .. '; ln a , 

interviews began with an advice of rights, an explanation of 

f the l'ntervl'ew, and a request for volunthe subject matter 0 

tary statements. In most cases the target refused to speak 

until confronted with documE'nts showing false invoices to 

d f onal use Approxi-his store and his receipt of goo s or pers . 

mately 50% to 55% of the individuals confessed when so con-

fronted. 

The interviews flushed out some remarkably simple 

schemes. The Hilles Co. even found a way to pass the cost 

of their bribes along to the government and make a profit of 

30% in the process. If a store manager wanted a pool table 

costing $1000, for instance, he went -to a retail store 

b 'II and charged it to Hilles' account. designated y Hl es 

, d the retal'ler's bill it prepared false When Hilles receJ_ve 

invoices showing goods and services worth $1300, not $1000, 

delivered to the self-service store. In fact, none had 

been delivered. The store manager then forwarded the false 

bill to the G. S. A. for payment. 

Initial audits failed to detect irregularities because 

the stores were operated on a cash inventory basis (rather 

than an item inventory basis), so a store manager had only 

to show sales equal to purc ases. h Managers therefore developed two 

means of passing through false invoices without alerting 

Sometimes they over-charged their legitimate customers a 

small amount, eventually balancing their cash inventory 

account. The second method required the corruption of 
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store customers within the fede~al establishment. In return 

for bribee, government employees overcharged the G.S.A. for 

items purchased at the self-service stores. Thus a store 

manager might take in $1,000 for legal pads costing him $8ryO. 

As a result of the interviews, many targets retained 

counsel and plea bargaining followed. Prosecutors esta-

blished ranges of recommended sentences depending on the 

level of the accused's in vol vement in the scandal. This 

was a non-negotiable point during the plea discussions. 

Included within the plea bargaining process was a sub

stantial amount of pre-indictment discovery. This extra-

ordinary route was taken because government attorneys 

TIede no attempt to convince targets that the cases 

against them were airtight. Prosecutors simply 

presented the facts and an opportunity to plead. The 

gamble paiu off. Of the 48 individuals indicted, 42 

pleaded guilty to felonies. Of the six defendants tried, 

5 were found guilty. Most were charged with conspiracy to 

defraud the U.S. in violation of 18 U.S.C. § 371; the other 

charges were filing false claims under 18 U.S.C. § 287 

and bribery under 18 U.S.C. § 201. 

As a resul t of the investiga tion the G. S .A. 

redesigned its self-service store procedures, five 

stores were closed as a result of lack of business, and 

billings to federal agencies using the stores decreased 

$25 million annually. 
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5. Case Study: Spiro T. Agnew 47 

t ' wrought the resignation Fraud in government contrac ~n~ 

of then Vice-President of the united States Spiro Agnew. 

A 1973 investigation by U.S. Attorney for Maryland, George 

Beall, into political corruption in Baltimore County 

that Agnew, while county executive, and later as revealed 

, ed kickbacks Maryland governor and as Vice-President, rece~v 

and state construction contracts. The denoueon county 

ment came on October 10 of that year when, after extensive 

1 d d nolo contendre to one charge plea negotiation, Agnew p ea e 

of tax evasion, admitting receipt of payments in 1967 not 

used for political purposes, which he knew were taxable. 

d a t hree-year suspended sentence and Judge Hoffman impose 

a fine of $10,000. 

The details of the investigation illustrate the 

District 

t' In the third intricacy of white-collar crime prosecu ~on. 

t issued a thousand week of January, 1973 federal prosecu ors 

of Assistant U.S. Attorney Russell 5ubpeonas over the name 

T. Baker for records of construction, engineering, and 

that had done business with the county. architectural firms 

47 d n M Cohen and J. Witcover, A Heartbeat Away--The Base on J;~. • ., d t S' T 
Investigation and Resigna~ion of V~ce Pres~ en sel~l~o R. Nossen, 
Agnew (Viking 1~74) [her~~~~ter T~~h~~~~~t\Law' Enforcement Assis
The Seven~h, Ba.s~c ,Inve~~~fa ~~e G. Robert Blakey and Ronald Gold
tance Adm~n~strat7on ~ ~ ~np secution of Organized Crime and 
stock, The ~n~e~t~gat~~~,a~ 1 ~~rruPtion (Cornell Institute on Corrupt Act~v~t~es: ~c~a 
Organized Crime 1977). 
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Since legitimate businesses seldom keep cash idle, attempts 

to raise money for kickbacks or bribes may stand out in the 

financial records. Agents from the I.R.S. Baltimore office 

searched the documents for such signs of cash accumulation. 

The books of Gaudreau, Inc., an-architectural firm, provided 

the tip-off. According to the chroniclers of the Agnew 

resignation: 

Shortly after the firm received an ins tallment payment 
from the county government for the design of a public 
building, it would issue a check to a corporate officer, 
and the amount of the check was almost always 5 per cent 
of the recent installment from the county. This seemed 
like an unmistakable method for generating cash. The 
Gandreau firm, the agents concluded, was probably 
kiCking back 5 per cent of its fees. 48 

On January 25, Paul Gaudreau admitted kickbacks to William E. 

Fornoff, county administrator' and chief aide to Baltimore Derno-

cratic boss Dale Anderson. 

The subpoenaed records contained even more clues. IRS 

agents uncovered signs of cash generation in the books of 

Natz, Childs, an engineering firm. This time it was a pattern of 

bonuses - returnable, minus taxes, to the firm as cash _ 

and payments for suspicious sounding consultations. 

Lester Matz and John Childs, along with State Roads Com-

missioner Jerome Wolff, then became the investigation I s targets. 

Matz, Child employees testifying before a grand jury under 

grants of use inmunity, confessed to paying back part of 

their bonuses. Next, Fornoff, the recipient of the kick-

backs, pleaded guilty ~o one couq,t of tax evasion in return 

for a nO-jail recommendation. Then he sang for the grand 
jury. 

48Heartbeat, supra note 47, at 56. 

-25-

i 
I r 

I i 
i 

! ! 
i ".} 

i l 

11 
I r , I 

II 
; i 
1 i 
Ii 
! I 

If II 
II 
/1 

II 
II 
Ii 
II 
Il 
I, 
I 
I 
II 
Ii 
~ 

IJ 
II 

11 
1/ 

Ii I 
,I 
" 

J 

r 
I 

--1 
'"~ , 



~ -;~; 

i 
l 
\ 
.' ,1 

Matz, Childs, and Wolff still held ou.t. But with a 

strong case against their primary targets, government attor-

neys \.,rere not offering immunity. Instead Beall and his 

staffs applied more pressure. "Look,'" an assistant said to 

defense counsel, "the boat is filling up. When it's full 

it will be too late for your client." 

On May 18 the prospective defendants played what they thought 

was their ace. Joseph Kaplan, a tt:orney for Matz and Childs, 

told Baker that his clients could incriminate Vice-President 

Agnew, not only for his dealings as county executive (which 

were barred by the statute of limitations), but also for 

transactions while Agnew was governor andas Vice-Presiden t. 

The prosecutors now took aim at the big game. But with

.out offering immunity, they pressed toward indictment of 

Matz and Childs. 

Meantime, Wolff's lawyer, Arnold Weever, i!1formed 

Beall that his client was ready to cooperate. Shortly there-

after, Matz and Childs threw in the towel. 

The dam broke. Matz' attorney told of cash pay-

ments to Agnew to secure state contracts, made in the 

State House and later in the Old Executive Office Building. 

Wolff told his story on July 10. He paid cash to 

Agnew for appointment as chairman of the State Roads Com
( 

mission, from which he in. turn received payoffs to be split 

wi th Agnew and Bud Hamme:r:man., a Maryland developer and close 

associate of Agnew To bolster their case against the Vice-

President, the prosecutors conducted a "net worth" investi-

gation of Agnew - a comparison of his total purchases during 

the period of the scheme with his total reported income for 

the same period. The former greatly succeeded the latter. 
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Hammerman's testimony clinched the case. On August 17 

he described to government lawyers his role as llltermediary in 

the kickback scheme, receiving and splitting cash with Agnew. 

A check of the visitor logs from the Old Executive Office 

Building confirmed frequent visits to the Vice-President 

by Hammerman and Matz. The case for conspiracy, extortion, 

bribery, and tax evasion was solid. 

Agnew began to act. First he threatened to ~Igo to the 

House," that is, to seek an inquiry in the House of Repre

sentatives calculated to embarass the White House. Attorney 

General Richardson then received overtures from Agnew's 

lawyers. An extraordinary plea bargaining episode ensued. 

Richardson laid down four requirements. 

First, he insisted, there must be prompt resolution 
of the matter--resignation--in the national interest. 
Second, justice must be done. Third, any agreed 
solution had to be publicly understandable and 
perceived by the public as just. Fourth, full 
disclosure of the facts against Agnew had to be 
made, preferably.as part of the court record, so 
that the public would have a basis on which to 
conclude that justice had indeed been done and 
that the solution was equitable. 49 

On September 13, Judah Best, counsel to the Vice-President, 

intimated that Agnew might plead nolo contendre to one 
I 

count, and resign, for a recommendation of no jail. 

Richardson resisted the no-jail condition, and Agnew 

refused to publicly acknowledge criminal wrongdoing. Then 

the Vice President temporarily abandoned the negotiations 

and took the offensive. He told President Nixon he had 

decided to seek an impeachment inquiry in the House. His 

49 Id . at 220-21. 
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law¥ers filed a motion on September 28 to prohibit the 

grand jury investigation on the grounds of prejudicial 

publicity, and on constitutional grounds. In a speech to 

the National Federation of Republican Women in Los Angeles 

Agnew attacked Henry Peterson, now heading up the investigation, 

charging that the leaks to the press were deliberate and 

malicious, and claiming that he has been singled out for 

prosecution to enhance Peterson's record. The offensive back-

fired. An enraged Nixon ordered his Vice-President to stop 

attacking Peterson. The Democratic majority in the House 

scuttled the proposed House investigation. 

Negotiations resumed on October 5. Three days later 

Judge Hoffman met with Agnew's lawyers, and Peterson, Beall, 

and Barney Skolnik, for the government. The next :.day they 

met again, this time with Richardson present. Finally, 

Richardson agreed to the no-jail recommendation. The 

deal was closed. 

C. Fraud Against Business 

1. Generally 

The business enterprises which suffer most acutely 

from fraud are the larger corporations. They may be either 

the direct victim of fraud through loss of property or by 

being placed at a competitive disadvantage, or the indirect 

victim through public loss of confidence in business 

generally. 50 Business losses due to fraud may be relatively 

50 See Herbert Edelhertz, Ezra Stotland, Marilyn Walsh, Milton 
Weinberg, The Investigation of White Collar Crime, (April 1977) 
(hereinafter Investigation]. 
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minor and assimilable, or so massive that bankruptcy results. 

Consider, for example, the forced closing of 100 banks 

during a 20 year period primarily due to the fraudulent 

activities of employees acting in concert with outside 

confederates. 51 

Frauds against business may be perpetrated by (1) 

insiders acting alone - embezzlement; (2) insiders acting 

in concert with outsiders ~ commercial bribery and con

flicts of interest ("where a corporate officer or employee 

causes his company to enter into a contractual agreement 

with outside firms in which he has f'(h in,terest"52 ; and 

(3) outsiders unassisted by insiders - credit card fraud, 

check kiting, bank fraud, and insurance fraud. 

Businesses are increasingly vulnerable to organized 

crime penetration. Cr.iminal syndicates enter legitimate 

business through loan-sharking, enforced collection of 

gambling debts, and outright purchases: once inside, they 

execute traditional schemes like bankruptcy scams and the 

marketing of stolen securities by using them as colla.teral 

at banks. 53 

51 See Chamber of Commerce of the united States, White Collar 
CrIme, 5 (1914). 

52 I t' t' 5 nves 19a 10n, supra note 0, at 14. 

53 Id ., at 15. 
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2. Case Study: Arson-For Profit: 

Insurance companies are easy prey for organized crime 

rings and unscrupulous property owners engaged in arson-for

profit, and the public pays for the insurer's vulnerability. 

Arson-for-profit rerrLoves buildings from the tax rolls, raises 

fire insurance premiums, wipes out businesses upon which entire 

cornrr.mnities rely,54 puts the lives and properties of innocent 

'k55 d' ' the cost of fire protection. people at rlS, an lncreases 

Arson-for-profit is our costliest and fastest growing 

crime, \vith direct losses estimated at $2 billion a year56 

$ 'II' 57 B tween and annual indirect losses estimated at 10 bl lon. e 

54 See "The Sheton Affair: The Hidde~ Cost,of Arson," Fire, . 
--- 1 M ch 1976 at 22-24 Reprlnted ln Arson-For-Proflt. Journa, ar , . , th 

Its Impact on States and Localities: Hearlngs Before ,e 
Subcommittee on Intergovernmental Relations of t~e comm-:-it~e 
on Governmental Affairs, United States Senate [Nlnety-Fl ~ ft 
Congress, First Sesf>ion], at 1'09, December 14, 1977 [herelna er 
Arson-For-Profit Hearings). 

55 Id. , at 2. 

56Senator Sa~ Nunn, Opening Statement, Arson-For-Hir~: , 
Hearings Befo.t:,e the Permanent Subcommittee on Investlgatlons 
of the Committee on Governmental Affairs, United States senate

l [Ninety-Fifth Congr.ess, ~econd S~ssion (August 23,1978)], at 
[herein3.fter Arson-For-Hlre Hearlngs]. 

57Arson-For-Profit Hearings, supra note 54, at 106. 
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1965 and 1975 the number of building arsons increased 325%58 

and continues to increase at a rate of 25% a year. 59 Unfor-. 

tunately, the magnitude 60 of the arson problem is widely 

unappreciated because we lack a well known source of reliable 

statistics.
6l 

(Arson was just recently reclassified as a 

Part I crime on the F.B. I. 's Uni form Crime Report.)62 

Whether a particular piece of property will be torched 

depends upon the property's profitability; as profit decreases 

58JohnF. Boudreau, Quon Y. Kwan, WilLiam E. Faragher, and 
Genevieve C. Denault, Arson and Arson 'Investigation: Survey 
and Assessment, 91, National Instituule of Law Enforcement and 
Criminal Justice (October 1977) [hereinafter "Survey"]. 

59Arson-For-Hire Hearings, supra note 56, at 1. 

60Moreover, note that many experts believe that one half of all 
the fires that are classified as suspicious or of unknown cause 
are incendiary in origin. See "Survey," note 58, at 14. That 
would make arson the cause of 36% of the building fire losses 
in 1974. Id. at 5. 

61 Id ., at 91. 

62part I crimes include: murder, rape, aggravated assault, 
robbery, burglary, larceny, arson and motor vehicle theft. 
Previously arson was classified as a Part II crime which placed 
it among the ranks of vagrancy, public intoxication, violating 
a curfew, and other petty crimes. See Senator John Glenn, 
Opening Statement, Arson-For-Profit=Hearings, supra note 
89 a,t 3. It is hoped that this move will improve the statistical 
problem by providing a national source of arson statistics. 
See "Survey," supra note 54 at 91. 
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the probability of arson increases. The chart below63 depicts 

the gradual decay of a multifamily income producing property 

and the likely flash points along the way. 

St"oa 1 
- Stithla higlMncoma tanl1llts 
- BUilding in good rapair 

I 
"all 

Staaa 2 
- Ap"rtment" subllivided 

Rcnov"tions 
l--

- Services reduced 
High Risk of - Tenant:: with 
Fire at this - limited resources 

Deterior"tion sets in 
Point 

\ 

It--

sell 
:V 

Staae J 
- Use building for t"X-dodge via depreci"tion 
- Get 2nd mortgage using ooney to buy other property 
- cu~ costs by reducing mainten"nce 1 Incrc"se c"sh flow 
- Ra~se rent to make mort, pay, 

I 
sell 

J. 
S tatle 4 

- Building b"comes-a~~ility to owner 
- Stop p"ying property t"x & mortg"ge payments 
~ Stop all maintenance 
- Collect as much rent 'as possible 

,l. 

L£!i§.lce at Th~s Po~nt I 

Relocate tenants 
Condemn building 

5 
Decide to burn bUilding 

_.~=C=ol=l=e~ct;=i=ns=u;raEn=c=e=====-__ ___ 
Sell & rc~cll to increase paper v41ue 
00 cosoet~c repairs to increase insurl1llce 

cov~ 
I Fire , Diitb 

I Collect Insuranc.;j 

This state of affairs gives organized crime, with its 

limitless resources, a made-to-order business opportunity. 

One commentator writes: II [T)he mob has entered the arson-

for-hire market by offering something its unorganized competitors 

cannot, package deals, starting with the fire and ending with 

complete arrangements for the insurance settlement. 1164 

63I1Arson-For~.'Profit-Hearing'''supra note 54, at 216. 

64 Karchmer, supra note 9, at 23. 
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The most common financing arrangement is the free-lance 

contract, where a businessman, after deciding to burn his 

building or factory (due to operating losses, usually) 

shops for a torch. The mob typically demands 25 percent 

of the final insurance payment, with 25 percent of that 

amount up front. 65 The balance is due when the insurer 

has paid on the policy. Before the fire an insurance broker 

with mob connections steers the customer to an insurance 

company known for generous coverage and lax claims pay-

ment procedures - a company hailed for paying "in a hurry. ,,66 

After the fire an obliging insurance adjuster makes a quick 

and favorable settlement. Often, a high official in the 

fire department is cooperating with the mob; he writes the 

fire off as something other than "incendiary" or "suspicious," 

and ensures that the best arson investigators are assigned to 

other fires. 67 An insurance broker, who recently pleaded 

guilty to arson f.raud recounted: "Our group had all the 

elements ..•. We had the insurance adjuster .•. acc:ornmodating 

insurance agents, the torches, and the fire department, all 

working to defraud the insurance comp~!ies .... We had an arson 

empire. 1168 

65 In other words, the mob would take 6 and 1/4 percent of 
the insurance value of the property in cash, before anything 
was done. This payment was a way of testing' the owner's 
"good faith." See Testimony of Angelo Monachino, Arson-For
Hire Hearings, supra note 56, at 39. 

~,r .' 
I( _ 

66Testimony of Joseph J. Carter, Arson-For-Hire Hearings, 
supra note 56, at 88. 

67 See Testimo~y of Angelo Monachino, Arson-For-Hire Hearings, 
supra note 56, at 40, 46 • 

68Testimony of Joseph J. Carter, Arsqn-For-Hire Hearings, 
supra note 56, at 88. 
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ItArson empires" run on a free-lance contract basis have 

generated profits. in the millions. Mob figures have also used 

the torch as a collection device. A businessman in debt to a 

ioan shark or a gambling syndicate may be forced to collect on 

his insurance policy to avoid more unpleasant inducements. 

Estimates are that mob-related arsons arising from gambling and 

loan-sharking now equal the number of business "contract" 

fires. 69 

D. Fraud Against Individuals 

1. Generally 

Individuals, we have seen, are indirectly victimized by 

frauds against government and business in their capacities as 

taxpayer and citizen, and consumer, respectively. They are 

also dire'ctly cheated in each capacity. Nursing home abuses, 

for example, fall upon individual patients entitled to quality 

care as citizens eligible for Medicare and !-1edicaid benefits. 

Consumer frauds typically deprive individuals of their pro

perty and too frequently their aspirations as well. 

The cost cuts deep. Individuals' ability to satisfy 

their basic hUman needs is undermihed by consumer frauds 

designed to diveLt the consumer's assets to the crook without 

giving benefit of the bargain in return. These frauds range 

from weight and measure or food quali,ty frauds to home 

improvement and landlord misconduct, to auto repair, 

medical supply, and prescription drug frauds. 

With respect to their aspirations, individual hopes 

for J.2mproved employment are dashed by phony trade and occu-

pational schools, correspondence courses, shady talent schools 

1/ I 

69Karcbmer, supra note 9, at 24-25. 
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and agencies. 70 Other schemes frustrate the dream of self

employment, crushing hopes for a business of one's own 

through franchis,e frauds, pyramid schemes, and vending machine 

frauds. 71 

2. Case Study: The R;o R h R 1 72 - ... anc 0 ea Estate Swindle 

Simple thievery is u,niquely joined with the devastation 

of individual futures in the case of consumer land s~le fraud. 

The classic case is close at hand. AMREP Corporation and its 

subsidiaries were in the business of buying and selling land. 

One of their ventures involved land in Sandoval County, New 

Mexico, located about fifteen· to twenty miles northwest of 

downtown Albuquerque. Ric) Rancho Estates, Inc., a sUbsidiary 

of AMREP, acqt.lireJ a 91, OOO··acre trdct of rolling hills and 

sandy soil, sparsely covered with sagebrush and native grasses, 
),' ';, 

for a total purchase price of ~lt7aoO,000. Rio Rancho staked 

out the property into 86,000 lots. 

It then proceedlJd to sell the land, centering its 

efforts on tightly organized and carefully scripted pro-

motional dinners. At these affairs, the promoters explained 

that Albuquerque was "burst:ing at the seams." The city, they 

asserted, hc.d "one unique, serious problem"--i t was surrounded 

701 t' . nves ~gat~on, supra note 50
i 

at 12. 

71 
Id., at 13. 

72The following fact patt~rn is drawn from United States v. AMREP 
Corp., 560 F.2d 539 .(2d C~r. 1977), cert. deni<=d, 434 U.S. 1015 
Tr978), and supplemented by Husted v. AMREF'Corp., 429 F. SUppa 
298 (S.D.N.Y. 1977 ), a civil action concerning the same land-sale 
fraud. 
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by mountains and government land on three sides and could 

grow only to the northwest, through Rio Rancho. Rio Rancho 

"where the city must grow to, grow into, grow out of .. " was 

that the purchase of a· Ri'o Rancho The promoters also claimed 

lot would prove a safe and profitable investment. Purchasers, 

they con ten de cJ, could make up to 25% a year from this "land 

investment program." 

The sellers' offer and sales contract had some interesting 

provisions. A disclaimer in the offer stated that "resale 

for a profit might be di fficul t for a number of years." The 

sales contract granted the purchaser the option to cancel 

the contract and receive a full refund ~f, upon inspection 

of the property within six months of the sale, he was dissatis

fied. The purchaser could exchange his unimproved lot with

out charge for an improved loti however, only a limited amount 

of improved property was available for exchfuLges. 

Many purchasers jumped at the chance to obtain land with 

such a rosy future, even though most of the lots were on unpaved 

roads and lacked utilities. By 1976, ATC Realty Corporation, 

another AMREP subsidiary, had sold over 77,000 lots, mostly 

to persons not residing in New Mexic9' The lots brought a 

total sale price of $170,000,000, nearly ten times the original 

purchase price paid by Rio Rancho. The purchasers found, how

ever, that Rio Rancho's representations were, to say the least, 

a bit optimistic. It turned out that Albuquerque had abundant 

undeveloped suburban land located closer than Rio Rancho. 

Moreover, the city was expanding most rapidly to the north

east, not the northwest. The promoters' projections of 
(f 

potential profits had been based on property dissimilar to 
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the Rio Rancho land. In short, the resale market for Rio 

Rancho lots was extremely limi ted. As a market survey con

ducted for AMREP in 1965 had predicted, Rio Rancho could likely 

achieve only a "small and selective market penetration" between 

1966 and 1985. 
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III. 

DETECTION AND INVESTIGAT:tON OF FRAUD 

Fraud is an offense that is neither readily discovered nor 

easily perceived as criminal; it is not simply or cheaply inves

tigated,and not readily offered or accepted for criminal prose-

cution. 

Both victim institutions and law enforcement agencies are 

responsible for identifying and preventing fraud. In practice, 

~ -----;----------

effective control of fraud requires a close, cooperative effort. 

The bureaucracies must handle the identification and prevention 

of low level fraud; la\v enforcement agencies must offer technical 

assistance in investigating organized frauds and accept appro-

priate cases for prosecution. 

A. Victim Strategies 

The bureaucracies have not shouldered their burden. A 

recent G.A.O. report, for example, sharply criticized federal 

agencies for failing to act aggressively to detect program 

fraud. The report found that many agencies had no idea as 

to how much fraud existed in their programs, nor to what 

types of frauds their programs were most susceptible. While 

most agencies had collected data of individual incidents, few, 

if any, attempts had been made to collect and analyze the 

73 data to develop an anti-fraud strategy. The study also 

73G. A. O. Report, supra note 23, at i.ii. 
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discovered that ihe agencies had no uniform policies for 

policing the individuals involved, and no mechanism to 

as§ure referral of suspicious matters to the Justice Depart~ 
ment. 74 

Most agencies simply had not made fraud detection a high 

priority. They had not assumed a proactive posture with respect 

to identifying and investigating fraud, and had unjustifiably 

relied on state, local, or private ~ector institutions responsible 

for administering programs to identify and report frauds. 75 
'Ehe 

need for reform was brought home by abuses in the medicare-medicaid 

programs, the General Services Administra~ion, and the student 

loan programs, among others. Much 1 'l t' 
eg~s a ~on on point, inclu-

ding the creation of the Offices of Inspector General in executive 

departments and agencies, has recently been enacted, but is too 

early to judge the effectiveness. of most of these changes. 

Controlling fraud and abuse in government benefit programs 

requires the development of prevention, detection, and deterrent 

strategies for each program. To deter fraud, a recent National 

Institute of Law EnforCement and Criminal Justice report recom-

mended that: (1) state Offices of Inspector General be esta-

blished; (2) state and local audits and investigations be consoli-

dated; (3) state welfare fraud statutes b t d ( e enac e; 4) programs 

be redesignea to comba't opportunities for program abuse; (5) staff 

74 Id . at iv. 

75Benefit Programs, supra note 24, at 47-56. 
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responsibilities be redesigned; (6) financial incentives be created 

for states to pursue fraud control; and (7) fraud and abuse re-

search be continued. 

t ' 76 
The same report recommended with respect to detec ~on 

that (l) program investigatory authority be lodged in an auto

nomous :unit; (2) internal and external fraud audits be regularly 

conducted; (3) computer use be expanded to screen recipients 

and providers; (4) employee caseload and job responsibilities 

be rotated; (S) the investigation team concept be used more 

widely;and (6) surveys and surveillance of targeted providers 

be conducted. 

On the basis of a survey sent to all State Attorneys General 

and program administrators, the report concluded that no parti-

77 cular enforcement strategy could yet be recommended. The 

respondents considered criminal litigation more effective than 

civil actions from the perspectives of monetary recoupment and 

deterrence. The study determined that an insufficient number of 

prosecutions had been recorded to assess their relative effective-

78 ness. 

Administrative procedures and sanctions are viable alter-

, '1 t' 79 natives to crlmlna prosecu ~ons. A permanent adjudicative 

76 Id . at 63-77. 

77 Id'. at 80. 

78Id~ at 81. 

79 Id . at 83. 
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structure may promote uniform handling of fraud cases, and 
\~; 

better utilize resourc(es than the assig,nment of prosecutors 

to small cases or to extensive training seminars i:o success-

fully try big cases. Administrative penalties which exact 

restitution, or suspend and terminate program participation, 

may be powerful tools to police providers dependent on govern

mental reimbursement for a substantial portion of their 

revenue. 80 

Business, ltke government, has an ethical obligation to 

control fraud by developing anti-fraud strategies and by cooper-

ating with law enforcement officials. The strategies for,detec-

ting and investigating fraud in the private sector are similar 

to those appropria~e to the public sector. 

Avoiding public harm and maintaining the marketplace's 

integrity ought to be sufficient incentives to enlist business 

support in combating fraud. But more selfish motives abound. 

A business's reputation may be ruined by insider fraud. Note that 

business reputation is important on four levels: (1) within the 

enterprise; (2) among customers; (3) in relationships with other 

businesses; and (4) in the general community.8l In addition, fraud 

tends to encourage other illegal activity, and thereby increases 

the risk of stockholder derivative suits against corporate 

directors and officers charged with incompetence in failing 

aOld. See also, Byron G. Lee, "Fraud and Abuse in Medicare and 
Medicaid," 30 Administrative Law Review 1 (Winter 1978). 

81 r 't' t 50 t'5 nvestlga lon, supra no e , a ~ . 
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82 to deal with the problem. In addition, evidence of fraud 

or vulnerability to fraud may seriously impair a company's 

ability to secure necessary financing and credit. Finally, 

if fraud or abuse is pervasive in an industry, and the in-

dustry fails to police itself, it may become the target of 

laws and regulations imposing costs and constraints far 

greater than those flowing frbm self-regulation. 

In short, bureaucracies, public and private, need to iden-

tify the types of frauds to which they are most susceptible. 

Only then can they develop an adequate antifraud strategy, pro-

viding for organizational redesign, internal fraud audits, and 

the restructuring of management responsibilities to minimize 

the potential for employee self-dealing or corruption. 83 Uniform 

procedures must be developed for dealing with employee offenders, 

including referral to law enforcement authorities when appropriate. 

Targeted investigations of suspect employees, suppliers, officers, 

or purchasers, and of suspect programs, contracts, or business 

accounts is a must for both government agencies and public cor-

t ' 84 pora lons. 

83Anti-fraud strategies for government agencies are developed 
in a state of the art study recently completed. See Benefit 
Programs, supra note 24; anti fraud strategies for businesses are 
articulated with great detail in Investigation, supra note 50, 
at 32-97. 

84F d' , f h t h' or a J.scussJ.on 0 t ese _ec nJ.ques by government agencies, 
~, Special Agent R.P. Kusserow, Federal Bureau of Investigation, 
Principles of Targeting 86-167 (unpublished manual by the Chicago 
Division, 1979), Office of Inspector General, Dept. of Health 
Education and Welfare, Annual Report. 
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B. Law Enfor-cement Strategies 

The uniqueness of the challenge of fraud is portrayed by the 

following chart - indicating the differences between fraud and 

predatory crimes - coupled with the realization that tools 

currently available to police and prosecutors are products of 

the fight against predatory offenses. 

PREDATORY CRIMES 

A. OFFENDER'S CONDUCT 

B. 

l.overt implementing act 

2.readily identifiable as 
criminal· 

3.criminal by nature (malum 
in ~) 

4.violent or threatening 

5.without victim assistance 

6.concealment of offender iden
tity but rarely of the crime 
itself . 

IMPACT OF THE OFFENSE 

1. immediat'e impact 

2.direct injury to person's 
body, direct taking of 
person's property 

C. DETECTION 

1 d t t ' ~victim complaints 
. e ec J.on~ f t 

~n orman s 
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FRAUD 

1. covert - overt acts with 
appearances of legitimacy 

2. not readily identifiable as 
criminal - may require inves
tigation 

3. criminal by act (malum prohi
bitum) 

4. non-violent 

5. voluntary victim cooperation 

6. reliance by offender on igno
rance or carelessness of 
victim 

7. concealment of violation 

1. immediate or continuing impact 

2. indirect taking of property or 
legal right by deceit of indi
vidual, business or public 
at large. 

1. detection primarily by pro
active investigation by offi
cials or by informant or vic
tim's complaints some time 
after the crime. 
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2.investigation simpler - does 
not require special profes
sional help. 

D. INVESTIGATION 

3.victim has information inval
uable for investigation and 
prosecution, willing to coop
erate and testify 

4.alternatives are clear cut -
pursue prosecution or do not. 

E. PROSECUTION 

5.more serious the crime greater 
likelihood of successful pro
secution 

6.perpetrator often perceives 
himself and is perceived by 
the public at large as a 
criminal - often a recidivist 

F. SANCTIONING 

7.sentencing is perceived as 
appropriate to safeguard 
society from a dangerous 
offender and as an effective 
deterrent. 

2. investigations complex an~ 
requiring special trained in
vestigators, auditors, prose
cutors. 

3. victim often bureaucracy rel
uctant to cooperate and often 
has little knowledge of how 
fraud perpetrated 

4. other alternatives exist 
beside criminal sanction -
may be more appropriate, e.g. 
civil restitution, administra
tive sanctioning and mediation. 

5. more serious/more complex 
the fraud the greater the 
difficulty of preparing and 
successfully prosecuting the 
case. 

6. perpetrator often perceives 
himself and is perceived as a 
non-criminal - rarely has a 
criminal record 

7. strict sentencing is perceived 
to be inappropriate and of 
questionable deterrent effect. 

These differences provide law enforcement officials with conve

nientrationalizations for inaction. 85 But the impact of fraud 

is enormous and must be met with such creative teChniques as 

targeted investigation of suspect groups,86 fraud audits, greater 

85see Investigation, supra note 5b, at 8-10. 

86see R. Kusserow, supra note 84, passim. 
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use of intelligence systems,87 wiretapping, investigatory grand 

juries, and internal fraud-control systems. 

Law enforcement may be reluctant to act to prevent and deter 

fraud for other reasons. Reticent investigators can fall back 

on several rationalizations: 

(1) They lack subject matter jurisdiction. 

(2) The case is more appropriate for civil actl0n. 

(3) They cannot ascertain whether a prosecutable crime 

has been committed until an investigation is conducted, requiring 

a commitment of time and manpower beyond the agency's resources. 

(4) The victim invited its property loss by using sloppy 

internal procedures and controls. 

(5) The victim's only interest is restitutionary. It will 

therefore be uncooperative in a criminal action which may 

damage its public image. 

Jurisdictional problems also plague law enforcement offi-

cials in economic crime cases. Most offenses violate laws in 

mUltiple jurisdictions, either vertically (State-Federal) or 

horizontally (between States, between ju~isdictions in one 

88 
State, or between jurisdictions in the Federal Government). 

This presents problems of coordination where two or more juris-

dictions are on the case; of cooperation where one jurisdiction 

assumes or is ceded the laboring oar; of conflict; or of attempts 

to avoid responsibility by claiming another jurisdiction has 

87 I t' , nves 19atl0n, supra note 50, at 98-121. 

88 
H. Edelhertz, supra note 7, at 27. 
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Law enforcement officials must protect the prosecutorial 

f ' 1 't t' b 't t' 90 Wh process rom lmproper exp 01 a lon y prlva e par les. ere 

the victim's overriding concern is restitution and not retribu-

tion, there is a real danger that the criminal sanction may be 

abused as a device for collecting private debts. Failing to 

obtain restitution in a civil action because of insufficient 

evidence, for example, a d~frauded private party may file a 

criminal complaint, while continuing its civil action, to 

obtain the benefits of a public investigation. He may be 

motivated by a desire to get proofs which would not be avail-

89The following extract illustrates the vagaries of multi
jurisdictional crime: 

A good example of a multi-jurisdictional crime would be a charity 
fraud in New York which collects money in the streets and by mail 
and other solicitations within and outside New York. To start 
with, the "charity" must register with the state Departmen.t of 
Social Services, and it may be enjoined from operation for non
registration or for violations of the New York Social Services 
Law. The Sbate attorney general would investigate. Street col
lections must. be licensed by New York City, and while a violation 
would only be an offense, it would still be criminal. The local 
police would investigate. Collections by means of false repre
sentations would violate the State larceny statute, and thus could 
be prosecuted by the district attorney of any of the five counties 
in New York City and be investigated by the New York City Police. 
Interstate mail solicitations could be a violation of the Mail 
Fraud Statute, to be investigated by the Post Office Department. 
TV or radio solicitations, or use of interstate telephone lines to 
solicit or conduct other related business could constitute a vio
lation of the Wire Fraud Statute, which is within the investiga
tive jurisdiction of the FBI. There is also the parallel tax 
problem to be considered, with the New York State Tax Commission 
and the Internal Revenue Service investigating with respect to the 
taxabili ty of the "charity" and its personnel. Id. at'. 27-28. 

90 rd . at 29. 
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able to him as part of civil discovery proceeding~, or to 

exploit the possible collateral estoppel or res judicata 

ff f "1 ' t' 91 e " ects 0 a cr~mlna conV1C lon. 

Concurrent maintenance of a civil suit and a criminal 

action engenders conflicting interests be·t.ween law enforcement 

officials and victims. Civil settlement during investigation 

or prosecution leaves the prosecutor with a viccim reluctant to 

testify and the inference·that the conduct was not criminal but a 

civil abuse. 92 Moreover, the victiQ may be uncooperative for other 

reasons. He may fear the adverse publicity of a criminal action, 

or tpe possibility of political consequences (in the case of 

government agencies), or the possibility of exposure to civil 

liability for officer or director negligence (in the case of 

public corporations) .93 

Business victims have consequently preferred to seek resti

tution of defrauded property by civil suit or arbitration, fol

lowed by sanction or discharge of the offenders. The government 

ought to do the same, but it has neither aggressively sought 

94 
restitution, nor discipli~ed its employee offenders. 

91 rd • at 33. 

92!d. at 30. 

93Investigationr supra note 50, at 10. 

94 G.A.O. Report, supra note 23, passim. 
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C. Case study: Investigating Arson-For-Profit 

The problems encountered in detecting and investigating 

arson typify those of fraud generally. A fire is assumed to be 

accidental or natural unless proven otherwise. 95 An investigation 

is necessary to establish that a crime has been committed. 96 

Jurisdictional responsibility in most locales is confused; it 

may be with the local police, state police, local fire departmentv 

state fire prevention bureau, state fire marshal, or the insurance 

company involved.
97 

Even when jurisdictional responsibility is 

clear the responsible agency often lacks the resources and 

trained manpower to handle the case. Since arsons are seldom wit-

nessed,98 the evidence required to prove intentional burning 

is often damaged or destroyed by the fire itself. 

The rationalizations of law enforcement officials for 

failing to act in white collar crimes are equally available in 

arson, especially where no innocent parties are injured. 

Since investigations are time-consuming, costl~ and not certain 

to produce a prosecutable crime, officials may treat the burning 

as a private problem and abandon the inquiry. This decision 

95 
Survey, supra note 58, at 31. 

96Id . at 92. 

97 Id . at 91. 

98 Id . 

'f I 

-48-

" _d 

. " f' 99. t rests upon a profound m~s~mpress~on. Arson-for-pro ~t ~s no 

low-level program fraud but systematic fraud committed by conspi

racies and organized crime rings,lOO with significant direct 

d . d' t " t t t 't.' t 101 d . t' an ~n ~rec cos s. S a utory aublor~ y an ex~s ~ng prose-

cutorial tools should be utilized to take the profit out of 

arson. 

Insurance industry practices also retard the fight against 

arson. . 102. d 103. , 
Valuat~on and adJustment proce ures, ~nsurers 

reluctance to fight claims or cooperate with law enforcement 

officials,104 and fear of countersuits for violation of 

99There are six generally recognized motives for arson. 
Id. at 19-21. Unfortunately there is very little data as to the 
relative frequencies of these motives, but estimates of fraud as 
a motive range from 5 \to 20 percent. Id\, at xiv. 

100see text accompanying note 9, supra. 

lOlThe criminal forfeiture provisions and civil (treble damage) 
provisions of R.I.C.O., 18 U.S.C. §§ 1961-1968 (1976), and 
traditional statutes have been used with some success. For 
a good discussion of the use of these various statutes to fight 
arson-for-profit see Matthew Gable, "Techniques in the Investi
gation and prosecution of Organized Crime: Materials on RICO, 
(Cornell Institute on Organized Crime 1980) [hereinafter 
Gable] vol. 1 at 211. 

102Insurance companies often fail to inspect either the buildings 
they insure or records of property value assessments or property 
tax payments. Nor do they consult with the owner as to the 
building's actual market val~e; nor do they inspect a 
building when the owner claims improvements -rather they merely 
increase the amount upon the owner's verbal representation. 
Id. at 220. 

103 Id . at 220-21. 

104See id. at 221-22. 
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, t 105 't ' pr1vacy ac s perml unscrupulous owners and arson rlngs 

to overinsure properties, torch them, and reap the profits 

without fear of prosecution.l0 6 

Law enforcement agencies have recently stepped up their 

attacks on fraud and other economic crimes. Since November 1977 

the Justice Department has focused especially on white-cGllar 

crime, organized crime, official corruption, and drug trafficking. l07 

On February 8, 1979, the Office ~f Economic Crime Enforcement 

was set up in the Criminal Division of the Justice Department. 

Within two years, similar specialized units will be established 

in 30 U.S. Attorney offices. lOa These units will cooperate with 

the LEAA financed National District Attorney's Association's 

Economic Crime Project units, presently operating in 34 states 

serving 41% of the population. l09 Based on the success of 

Inspector General offices in H.E.W., H.U.D. and Agriculture, 

similar offices were organized in seven executive departments 

l05Includes the Federal Privacy Act of 1974, 5 USC 552(a) (1976) 
and various state statutes. These statutes in their aggregate 
prohibit the free exchange of information among insurance com
panies, fire marshals, and law enforcement agencies. Insurance 
companies are wary of releasing information that may expose them to 
damage suits for violation of the fiduciary relationship between 
policyholder and company. Se~ ida at 222. 

106See ida at 220-22. 

107 See Attorney General's Report on Federal Law Enforcement and 
Criminal Justice Assistance Activities, 68 (1979), 

109Id . at 89. 

7' - r 

-50-

-...... ~--,- '-~-~--r--------~' """' _'"""~.~~=_""=:;====_=. ~=~"""c:-,~=--:~" 
'1:;-

,f) 

1 
i 

'I 
. . 1 

and six executive agencies. 110 As a result of the Medicare

Medicaid Anti-Fraud and Abuse Ammendments of October 25, 1977,111 

state medicaid fraud control units have been established in many 

jurisdictions. 112 

Fraud cases involving organized crime or public corruption 

may be handled by one or all of three sections of the Justice 

Department's Criminal Division -- the Criminal Fraud Section, 

the Public Integrity Section, or the Organized Crime and Racketeering 

sect~'on.113 'rh ' , ~ e remalnlng fraud cases are handled by the Fraud 

Section of the C?,.vil Division's Commercial Li tiga tion Branch, 

charged with enforcement of the False Claims Act,114 the Anti

Kickback Act,115 the Federal Property and Administrative Services 

. 116 
Act', and the whole gamut of common-law remedies. 

110 
Inspector General Act of 1978, P.L. 95-452. Those executive 

departments are Agriculture, Co~~erce, H.U.D., Interior, Labor 
and Transportation. The executive agencies are Community 
Services Administration, E.P.A., G.S.A., N.A.S.A., S.B.A. and V.A. 

lllp.L. 95-142. 

l12St t d' , a e Me lcald Fraud Control Units have been created pursuant 
t~ regulatio~s promulgated by the then Secretary of H.E.W. under 
hlS rule maklng power under the Social Security Act § 1102, 
42 USC 1302 (1976). Those regulations were promulgated on 
September 29, 1978, 42 F.R. 45262 and codified in 42 CFR 455. 

l13A t 'h SOt e resources devoted to fight fraud and related corrup-
tion by the Justi88 ~epartment, see generally Resources Devoted 
By the Dept. of Justlce to Combat White Collar Crime and Public 
Corruption, Report of the Comptroller General (March 19, 1979) . 

114
31 U.S.C. §§ 231 et seq. (1976). 

11540 U.S.C. § 276(c) (1976), 41 U.S.C. §§ 51 to 54 (1976). 

116 
40 U.S.C. §§ 471 et seq. (1976). Civil remedies and penalties 

provisions at 40 U.S.C. § 489. 
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IV. 

PROSECUTION: THE LAW OF FRAUD 

A. Historical Background 

The B'ritish Laltl Commissioners in 1843 recognized that 

criminal la.w was the "Cinderella of jurisprudence.,,117 "The 

criminal la.w," they wr~te in their Seventh Report, "has suffered 

grea tly frc)m neglect. II 118 With rules of procedure that precluded 

regular high court consideration, and without the economic 

t k t tt t 1 d t 't' 119 th "lIb s a e 0 a . rac earne prac 1 loners, e crlmlna aw y 

the nineteenth century bore even fewer traces of rational organ-

ization than the present law of federal crimes. It was simply a 

century's long compilation of narrowly drawn responses to nar-

rowly conceIved problems of public order. Probably the most 

unedifying feature of this ramshackle construction was the law 

120 of larceny, and the ,least admired par.t of that was the law of 

fraud. 

1. Larc:eny 

,The- law of fraud's arrested development was assured by a 

rule appearing in the Year Books for 1329, which made wrongful 

117A . Ashworth,"The Making of t~e English Criminal Law (4) 
Blackstone, Foster and East" 1978 Crim. L. Rev. 389 (1978). 

- ,----~---. ---

120See J. Kaye, "The Making of English Criminal Law (1) The Begin
nings-A General Survey of Criminal Law and Justice Down to 1500," 
1977 Crim. L. Rev. 4,11 (1977). 
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taking an indispensable element of larceny. The effect was to 

exclude from the felony sanction any misappropriation where 

possession was originally accomplished with the owner's consent.
121 

Obtaining title by false pretences was similarly unindictable. 

Stephen later spec~lated that the holding was rooted in the 

sentiment that "against open violence people ought to be pro-

tected by law, but that they could protect themselves against 

breaches of trust by not trusting people.,,122 Chief Justice Holt 

put this rather severe metaphysic differently: "Shall we ~ndict one 

man for making a fool of another?,,123 

'Not trusting people' proved an unmanageable social ethic. 

The increasingly commercial English economy ran on transactions 

between remote parties personally unacquainted, and merchants 

required more security of exchange than that provided by "caveat 

emptor. " Th 0 1 'd d e c mmon- aw JU ges respon ed by broadly interpre-

ting the "possession" requirement of larceny. The trend started 

with Carrier's Case in 1474.124 The defendant carrier, having 

agreed to transport bales of merch,andise to Southampton, broke 
\\ 

open the bales and made off with the contents. The Court wanted 

to sustain the indictment, but floundered on how to square that 

result with the Common law. The Chancellor, unhappy with the 

122 3 J. Stephen, A History of the Criminal Law of England, 124 (1883). 

123 2 W. Russell, A Treature on Crimes and Misdemeanors, 520-21 (1877). 

124 J. Kaye, supra note 121, at 11. 
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trespassory taking requirement, argued that larceny should 

depend upon the fraudulent intent of the defendant. Justice 

Choke maintained that the carrier took possession only of the 

container, and that the owner continued to possess the contents. 

Neither persuaded a majority. The decision affirmed the common-

law rule, but determined that "breaking bulk" terminated the 

bailment, thus rendering conversion of the contents a new "taking" 
, ,125 from the owner s possesslon. 

Later decisions further expanded the concept of "possession." 

Particularly useful was the notion of "constructive possession," 

which extended larceny to, for example, a servant's misappropria-

tion of his master's property. As one commentator explained; 

"A man who tells his servant to hold his horse for him . was 

felt to retain his control over the horse" as if he held the 

bridle in his own hand. "[I]t was accordingly asserted that 

if the servant. . made away with the thing in his charge, 

he was guilty of theft.,,126 The doctrine might also apply to 

a guest who steals the cup his host has graciously allowed him 

to drink 'from. In both cases, the owner's presence constituted 

"possession. u 

During the eighteenth century, the doctirne of "construc-

tive possession" was supplemented by what was then generally 

called "larceny by' trick." But for the judges' insistence on 

125 3 J. Stephen, supra note 122, at 139. 

l26 Id . at 151. 
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cabining the facts within the traditional definition of larceny, 

we Would say they were punishing fraud. "Larceny by trick" 

involved a thief who, l'ntendl'ng to t h ' , conver t e vlctlm's property, 

obtained actual possession through false representations. 

In Pear's Case127 th d f d t e e en an rented a horse, planning all 

the while to sell it and to keep the proceeds. Held indictable 

because the owner retained "possession," in some sense, until 

the time of sale. 

2. Fraud 

Acquiring title to the horse, or the "property" in it, 

by false pretences was not larceny. A contrary holding would 

have required a clean break with precedent - by what fiction 

could the voluntary transfer of title and possession be desig-

nated felonious? - and there were several reasons for the courts' 

One was lingering affection reluctance to take the giant step. 

for the rule of caveat emptor. As late as 1761, Lord Mansfield 

dismissed an indictment for fr~ud, castigating the plaintiff 

instead for his own carelessness in the rnarketplace. 128 

A more important reason was the English constitutional struggle. 

Parliament had gradually secured the judges' respect, and the 

courts evinced a willingness to pass 'b'l' responsl 1 lty for legal 

reform to the legislature. 129 
In addition, judicial sympathy 

---. ----------------------------------------------------
127168 Engl. Rep. 208 (K.B. 1779). 

128 2 W. Russell, supra note 123, at 522. 

129 
Model Penal Code § 206, Appendix A (Tent-Draft No.1, 1952). 
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for the concept of natural law rendered judges "interpreters of 

. ,,130 Perhaps most rather t:.han frar~s of polJ.CY. 

punishment for all but significantly, the eighteenth century 

Petty larceny was capital punishment, and courts were doubtless 

131 defrauders .to death. reluctant to condemn mere 

eighteenth century, then, there was still By the middle of the 

no general crime of fraud. "Cheating," defrauding by means 

. . . al to the public generally (by false J.nJ.mJ.c weights or tokens, 

1 132 been a misdemeanor at common aw, for instance), had long 

were available to redress the acquisition but only civil remedies 

of title . Then, in 1757, Parlia-through false representatJ.ons. 

ment 

1789. 

passed a statute apparently intended to fill the gap. 

Whereas divers ill-dispos~d personsb t~a~~;~~rt their profligate waYthOfa~~f:~dh~~~iC~S, fraudu-
subtle strategems, re d 
lently obtained divers sums of mo~eY'dgloo bS ... 

k . ly and desJ.gne y, y all persons who nowJ.ng l hall obtain from 
false pretence, or pretences, sOOds, wares, or 
any pers~n or P7~~O~~te~~n~~'c~eat or defraud any 
merchandJ.zes, WJ. shall be 
person or persons of the same . i33 
deemed offenders [misdemeanants] 

. 1 interpreted until The statute was not authoritatJ.ve y 

. 134 The hapless complainant in Young v. The KJ.ng was 

130Id . 

131Id . 

132 2 . W. Russell, supra note 123, at 522. 

133J . Hall, Theft, Law and Society, 40 (1952). 

134 100 Eng. Rep. 475 (K.B. 1789). 
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persuaded to contribute 20 guineas toward a wager on a race 

from Gloucester to Bristol. The defendants, who never placed 

the bet, were successfully prosecuted for fraUd. Justice 

Ashurst, displaying an attitude strikingly different 

from his predecessors, reasoned that "[t]he Legislature saw 

that all men were not equally prudent, and this statute was passed 

to protect the weaker part of mankind. ,,135 

The Young decision, by according the false pretenses statute 

a scope coextensive with its broad, sweeping language, re-

moved the last impediment obstructing the development of a 

general law of fraUd. Subsequent decisions further defined the 

conduct prohibited by the statute. In perhaps the most signifi-

cant development, an 1805 court held that the defrauder's acts 

could constitute false pretenses - oral representations were 
136 not necessary. 

The developments in the English common law had a profound 

effect on the criminal law of the American states. Even today, 

most states retain the separation of larceny and theft by false 
137 

pretenses. These offenses, together with the crime of embezzle-

ment, constitute the entire law of theft. 138 The passage of time, 

however, has revealed both theoretical and practical difficulties 

135100 Eng. Rep. at 478. 

136Rex v. Story, 168 Engl. Rep. 695,696 (1805). 

137 
W. LaFave, A. Scott, Handbook oh Criminal Law, 622 (1972) 

[hereinafter LaFave and Scott.] 

l38Id . at 673. 

-57-

'&J: 
i 

,'" 

, --[ 



. \ 

with this tripartite division. Distinctions between offenses are 

often arbitrary and difficult to maintain. Larceny by trick, for 

example, requires the obtaining of pbssession, while theft by false 

pretenses requires the obtaining of possession and title. What-

ever the merit of defining entirely separate offenses by refer

ence to technical property concepts, the distinction is difficult 

to draw when, for instance, the defendant purchases property from 

" 1 1 139 the complainant on condltl0na sa e. Blurry distinctions have 

also encouraged what LaFave and Scott call "a favorite in/door 

, 11 t courts· A defeJ' .. ~-sport played for high stakes ln our appe a e . 

f of the three crimes, claims on appeal that, dant, convicted 0 one 

f a crl'me, his crime is one of the other two." though he is guilty 0 

Some modern drafters, lacking the "sporting" instinct, have 

recognized that the tripartite division merely complicates the 

work of courts and prosecutors and provides the thief a means of 

avoiding or postponing punishment. They have attempted to avoid 

these drawbacks by consolidating all three offenses into one 

f h ft 141 The next section examines this modern general crime 0 t e . 

trend, focusing on the approach taken by the Model Penal Code. 

B. The Model Penal Code Approach 

The Model Penal Code combines larceny, embezzlement, false 

l39 Id . at 675. 

140Id . at 673. 

l4lId . at 677. 
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pretenses, and several other property offenses into one general 

crime of theft.
142 

It then classifies theft into several types, 

based upon the circumstances attending the theft or upon the 

nature of what is stolen. 143 At first glance, we might wonder 

what the drafters accomplished by abolishing the traditional 

distinctions, merely to replace them with a new classification. 

The consolidation, however, goes a long way toward meeting the 

problems ~entioned in the previous section. First, it achieves 

simplicity and rationality by grouping together and according 

similar punishment to crimes that are essentially the same. 

Second, it eliminates the guilty defendant's claim or appeal 

that he was convicted of the wrong offense. Section 223.1 

provides that "[a]n accusation of theft may be supported by evi-

dence that it was committed in any manner that would be theft 

under this Article, notwithstanding the specification of a dif

ferent manner in the indictment or information." The only limi

tation on discrepancies between the indictment and evidence at 

trial is the defendant's right to fair notice of the crime 

charged. 144 

142see Model Penal Code § 223 (Proposed Official Draft 1962) • 

143The several types are: theft by unlawful taking or disposition 
(§223.2); theft by deception (§223.3); theft by extortion (§223.4); 
theft of property lost, mislaid, or delivered by mistake (§223.5); 
receiving stolen property (§223.6); theft of services (§223.7); 
theft by failure to make required disposition of funds received 
(§223.8); and unauthorized use of automobiles and other vehicles 
(§223.9). 

l44Model Penal Code §223.1 (1) (Proposed Official Draft 1962) . 
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section 223.3 relates most directly to crimes of fraud. It 

provides as follows: 

A person is guilty of theft if he obtains property of an
other by deception. A person deceives if he purposely: 

(a) creates or reinforces a false impression, in
cluding false impressions as to law, value, intention or 
other state of mind; but deception as to a person's in
tention to perform a promise shall not be inferred from 
the fact alone that he did not subsequently perform the 
promise; or 

(b) prevents another from acquiring information 
which would affect his judgment of a transaction; or 

(c) fails to correct a false impression which the 
deceiver previously created or reinforced, or which the 
deceiver knows to be influencing another to whom he 
stands in a fiduciary or confidential relationship; or 

(d) fails to disclose a known lien, adverse claim or 
other legal impediment to the enjoyment of property 
which he transfers or encumbers in consideration for 
the property obtained, whether such impediment is or 
is not valid, or is or is not a matter of official record. 

The term "deceive" does not, however, include falsity 
as to matters having no pecuniary significance, or puffing 
by statements unlikely to deceive ordinary persons in the 
group addressed. 

1. Elements of the Offense 

a.Conduct 

Section 223.3 requires the prosecution to show that 

the defendant obtained the property of another. The defendant 

"obtains" property when he "bring[s] about a transfer or purported 

transfer of a legal interest," whether to himself or to a third 

party.145 "property" includes "anything of value.,,146 The phrase 

"of another" merely requires that some person have "an interes"t which 

l45Id . §223.0 (5). 

l46 Id . §223.0 (6). 
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the [defendant] is not privileged to infringe. 147 Thus the statute 

generally applles to property in which both the defendant and 

victim have interests; an exception excludes property in the 

defendant's possession if the complaintant has only a security 

interest .. 148 

b.Attendant Circumstances 

The second element of a section 223.3 violation is 

deception. Under sUbsection (a) f. the thief deceives the victim 

when he "creates or reinforces a false impression." In proscr'ibing 

creation of a false impression, the drafters merely intended to 

rephrase the tradi"tional "misrepresentation" requirement; the 

provision effects no sUbstantive change but simply codifies the 

common-law decisions prohibiting "deceptive non-verbal behavior.,,149 

The "reinforcing" language, however, extends more broadly to 

reach cases where the defendant "confirms [a prior] false impres

sion for the purpose of inducing consent.,,150 

The statute does not require that the defendant's represen

tations be false, but rather that the impression created be false. 151 

Thus, "statements which are literally true, but misleading be-

l47 Id . §223.0 (7). 

l48 Id . 

149Model Penal Code §206.2, Comm~nt (Tent. Draft No.2, 1954). 

l50Id . 
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cause of the omission of necessary qualifications" may suffice. 1S2 

Subsections (b), (c), and (d) deal with cases where the 

defrauder does not actually communicate misleadIng information 

to the victim, but takes advantage of the victim's ignorance. The 

drafters treaded carefully here, in an effort to avoid "jeopard

izing normal business practices or entering the field of controver

sial moral ob1igations."lS3 The provisions thus do not broadly 

prohibit such overreaching--they just establish certain "special 

circumstances imposing a duty to correct the [victim's] mistake.,,154 

There is no restriction on the subject matter of the IIfalse 

impression" required under subsections (a) and (c). The Code 

thus rejects the traditional requirement that the thief's decep

tion relate to existing fact,155 and reaches all "false impres

sions as to law, value, intention or other state of mind. 156 

The drafters recognized that such a broad provision might permit 

creditors to allege that a defaulting debtor created a false im

pression that he would pay a debt. 157 Therefore, subsection (a) 

154""d-
J. • 

156 Model Penal Code §223.3(a) (Proposed Official Draft 1962). 

157Model Penal Code §206.2, Comment (Tent Draft No.2, 1954) . 
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protects debtors from harassment. by prec1tiding an inference of 
" 

deception from the mere fai1~re t6 pay.158 

The last paragraph of Section 223.3 carVes out two exceptions 

to the definitions of deception contained in subsections (a) 

through (d). First, it excludes deception "as to matters having 
\./' 

no pecuniary significance,1I on the theory that non-pecuniary 

matters do not relate closely to the protection of property inter-

ests. 159 S d' 1(0 eeOn , lt protects mass advertising) by exempting 

"puff' II th t' II . lng a lS unllkely to deceive ordinary persons in the 

group addressed." The drafters recognized that such advertising 

might "mislead a fringe group of the exceptionally gullible. ,,161 

They adopted an "ordinary person" sta.ndard so as not "to create a 

pressure for communication in terms suitable to the most 

stupid. ,,162 

c.State of Mind 

Section 223.3 does not associate any particular state 

of mind requirement with the conduct element of obtain1ng the 

property of another. Under one of tf,\e Code'l s general rules of 

construction,163 it is, however, prQPer to imply a requirement 

160Id . 

161Id . 

162 Id . 

163 
Model Penal Code §2.02(3) (Proposed Official Draft 1962) . 
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of recklessness. Nevertheless the Code allows the defendant 

in a theft case to plead as an affirmative defense that he "was 
. 165 

unaware that the property or service was that of another." 

In contrast, section 223.3 explicitly requires purposeful

ness to accompany the attendant circumstance of deception. The 

defrauder must not only intend to mislead the victim, but he must 

also mislead for the purpose of persuading the owner to give up 

r I 

166 
his property.' 

2. Modern St&~e Codes--The Influence of the Model Penal Code 

In attacking fr.aud, many of the more populous states have 

recognized the advantages of statutory consolidation. Pennsyl

vania and New Jersey, for example, ha~e adopted the Code's theft 

provisions. 167 Florida, Massachusetts, and New York, on the 

other hand, achieve consolidation through a general theft or 

larceny statute which explicitly includes the various common-law 

168 
theft offenses. All five states retain other provisions com-

164"When the culpability sufficient to establish a material element 
of an offense is not prescribed by law, such element is established 
if a person acts purposely, knowingly, or recklessly." Id. Thus, 
the minimum state of mind requirement is recklessness. 

165 Id. §223.1 (3) (a). 

166 Model Penal Code §206.2, Comment (Tent. Draft No.2, 1954). 

167 See N.J. Stat. Ann §§ 2C:20-l to 20-10 (West Special Pamphlet 

1979) i 18 Pa~~ons. stat. Ann.§§ 3901-3928 (Purdon 1973). 

168See Fla. Stat. Ann. §812.0l2, 812.014 (West Supp. 1978) i Mass. -- --- --
Ann. Laws--ch:-266,~0 (Michie Law. Co-op) i N.Y. Penal Law §155.05 

--. 
lli{a-) ,-(2) (d) (McKinney 1975) . 
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bating particular types of fraud. 169 

C. The Federal Law of Fraud 

The mail170 and wire171 fraud statutes are the basic 

169 
See, e.g., Fla. Stat. Ann §§817.01--.561 (1976 & West Supp. 1978); 

Mass. Ann. Laws ch 266, §31i N.J. Stat. Ann.§2C:2l (West Special 

Pamphlet 1979) i N.Y. Penal Law §§ 170.00-190-65 {McKinney 1975 

and Supp. 1979);18 P~. ConS:-Stat. Ann~ §§ 4101-4116 (Purdon 

1973 and Supp. 1978)-.-

17018 U.S.C. § 1341 (1976) provides: 

Frauds and swindles 

Whoever, having devised or intending to devise 
any scheme or artifice to defraud, or for ob
taining money or property by means of false or 
fraudulent pretenses, representations, or promises, 
or to sell, dispose of, loan, exchange, alter, 
give away, distribute, supply, or furnish or 
procure for unlawful use any counterfeit or 
spurious coin, obligation, security, or other 
article, or anything represented to be or inti
mated or held out to be such counterfeit or spur~ 
ious article, for the purpose of executing such 
scheme or artifice or attempting so to do, places 
in,any post office or authorized depository for 
mall matter, any matter or thing whatever to be 
sent or delivered by the Postal Service, or takes 
or receives therefrom, any such matt'er or thing, 
or knowingly causes to be delivered by mail ac
cording to the direction thereon, or at the place 
at which it is directed to be delivered by the 
person to whom it is addressed, any such matter 
or thing, shall be fined not more than $1,000 
or imprisoned not more than five years, or both. 

17118 U.S.C. § 1343 (1976) provides: 

Fraud by wire, radio, or television 

Whoever, having devised or intending to devise 
any scheme or artifice to defraud, or for ob
taining money or property by means of false or 
fraudulent pretenses, representations, or promises, 
transmits or causes to be transmitted by means 
of ,wit;,e, radio, or television communication in 
ip'~_erstate or foreign commerce, any writings, 
signs, signals, pictures, or sounds for the pur
poae of executing such scheme or artifice, shall 

,be fined not more than $1,000 or imprisoned not 
more than five years, or both. 
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d .. 172 federal antifrau prov1s10ns. Repeat offenders may engage 

in a "pattern of racketeering activity" and thereby also run 

afoul of the Racketeer Influenced and Corrupt Organizations 

Act. 173 

1. Mail and Wire Fraud 

a.Purpose 

The purpose of the mail and wire fraud statutes is to 

prevent the use of the Postal Service and interstate communica-

174 tion facilities to effect fraudulent schemes. The two statutes 

are in pari materia; cases construing the mail fraud statute 

are applicable to wire fraud. 175 Thus, the materials below that 

focus on mail fraud are relevant to wire fraud as well. 

b.Elements of Mail Fraud 

The mail fraud statute provides in pertinent part: 

172See generally Senate Comm. on the Judiciary, 93d Cong., 
2d Sess., Criminal Justice Codification Revision, and Re-
form Act of 1974, 685-91 (1975); Note,"A Survey of the Mail 
Fraud Act,"8 Mem. St. U.L. Rev. 673 (1978); Comment, IISurvey 
of the Law of Mail Fr.<3.ud,"1975 U. Ill. L.F. 237; Criminal 
Division, Executive Office for u.S. Attorneys, U.S. Dep't of 
Justice, u.S. Attorneys' Manual Title 9, chs. 43-44 (May 23, 1978). 

17318 U.S.C. §§ 1961-1968 (1976). 

174parr v. United States, 363 U.S. 370, 389 (1960) i Durland 
v. United States, 161 U.S. 306, 314 (1896); United States 
v. Keane, 522 F.2d 534 544 (7th Cir. 1975), cert. denied, 
424 U.S. 976 (1976). 

Although the stated purpose of § 1341 is prevention of 
misuse of the mails, the real target of the statute is fraud. 
The federal government cannot ~each conduct controlled by 
the state fraud laws without a federal basis for jurisdiction. 
Thus, although the true purpose of the mail and wire fraud 
statutes is to prevent the perpetration of fraudulent schemes, 
the stated purposes focus upon the U.S. Postal Service and inter
state commerce. 

175United States v. Tarnopol, 561 F.2d 466, 475 (3d Cir. 1977); 
United States v. Donahue, 539 F.2d 1131, 1135 (8th ~ir. 1976). 
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Whoever, having devised or intending to devise, 
~ny scheme or artifice to defraud, or for obtain-
1ng money or property by means of false or fraud
ulent pretenses, representations, or promises

r . . . for the purpose of executing such scheme 
or artifice or attempting to do so places in any 
post office ... any matter ... 'to: be sent 
or delivered by the Postal Service, or takes or 
receives therefrom, any such matter . . . or 
knowingly causes to be delivered by mail . . . 
any such matter . . . shall be fined . . . or 
imprisoned ... or both. 176 

The elements of the offense are: 

(1) a scheme to defraud, and 

(2) use of the mails. 177 

i. Scheme to Defraud 

(A) Conduct 

The concept of a scheme to defraud is broad 

and inclusive--any sche~e involving trickery or deceit is within 

the sta."'·tute. 17 8 I 179 
n Isaacs v. United States, the court dis-

cussed the nature of fraUd: 

[W]e recognize that the forms of fraud are as 
~ultifarious as human ingenuity can devise; 
t~at courts consider it difficult, if not impos
slble, to formulate an exact, definite and all
inclusive definition thereof; and that'each case 
must.be.determin~q on its own facts. ' In general, 
and 1n 1tS gener1c sense, fraud comprises all 

17618 U.S.C. § 1341 (1976). 

177p . . 
ere1ra v. Un1ted States, 347 U.S. 1, 8 (1954); United 

Sta~es v. Sparrow, 470 F.2d 885, 889 (10th Cir. 1972), cert. 
den1ed, 411 U.S. 936 (1973); Blachly v. United States, ~ 
F.2d 665, 671 (5th Cir. 1967). Cf. United States v. Pearlstein 
576 F.2d 531, 534 (3d Cir. 1978)-(third element is "culp- ' 
able participation by the defendant") . 

178C . . 1 . 
r1m1na JUst1ce Codification, Revision, and Reform Act 

of 1974, supra note 172, at 686. 

179301 F.2d 706 (8th Cir.), cert. denied, 371 U.S. 818 (1962). 
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acts, conduct, omissions, and concealment in
volving breach of legal or equitable duty and 

180 resulting in damage to another. 

The courts have held that a "scheme or artifice to defraud" 

'181 182 includes 'land sale schemes, advance fee rackets, schemes 

183 d' , , 184 to defraud investors, schemes to defrau lnsurance companles, 

schemes involving breach of official or fiduciary duties or 

l80Id . at 713. Cf. Weiss v. United States, 122 F.2d 675, 681 
(5th Cir.), cert-.-denied, 314 u.s. 687 (1941), where the 
court stated, "[t)he law does not define fraud; it needs no 
definition; it is as old as falsehood and as versable as 
human ingenuity." 

See al~o Ballentine's Law Dictionary 1249 (3d ed. 1969) 
(definition of swindling); Black's Law Dictional'r'Y 788 (rev. 
4th ed. 1968) (definition of' fraud; actor intends to deprive 
another of something he rightfully holds or to do him an 
injury by means of perversion of the truth, false represen
tations, employment of an artifice, or concealment of the truth). 

l8lE . g ., United States v. AMREP Corp., 560 F.2d 539 (2d Cir. 
197~cert. denied, 434 U.S. 1015 (1978); Lustiger v. Uni,ted 
States, 386 F.2d 132 (9th Cir. 1967), cert. denied, 390 U.S. 
951 (1968). 

182E . g ., United States v. Sampson, 37~ U.S. 75 (1962~; United 
Sta~v. Kaplan, 554 F.2d 958 (9th Clr.), cert. denled, 434 
U.S. 956 (1977); Gusow v. United States, 347 F.2d (10th 
Cir.), cert. denied, 382 U.S. 906 (1965). 

l83E . g ., Deaver v. United States, 155 F.2d 740 (D.C. Cir.) 
(burial lots), cert. denied, 329 U.S. 766 (1946); United 
States v. Culver, 224 F. Supp. 419 (D. Md~ 1963) (savings 
and loan associations) . 

l84E . g ., United States v. Cady, 567 F.2d 771 (8th Cir. 1977), 
cer~enied, 435 U.S. 944 (1978); United States v. Unger, 
295 F.2d 889 (7th Cir. 1961). 
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b h f t t 185 h d" h 186 , , 187 reac 0 rus, mere an lslng sc emes, securltles frauds, 

tax frauds,188 planned bankruptcy schemes,189 debt consolidation 

h 190 d' 191 192 sc emes, cre lt card schemes, chain referral schemes, 

schemes involving false applications or statements to obtain 

l85E U 't d ' 
~, nl eStates v. Rabbltt, ~83 F.2d 1014 (8th Cir. 

1978) (official corruption-), cert. denied, 99 S. Ct. 1022 
(1979); United States v. Hasenstab, 575 F.2d 1035 (2d Cir.) 
(breach o~ employee's duties to employer), cert. denied, 
99 S. Ct. 100 (1978); United States v. Staszcuk, 502 F.2d 
875 (7th Cir. 1974) (Official corruption), modified, 517 
F.2d 53, cert. denied, 423 U.S. 837 (1975); United States 
v. George, 477 F.2d 508 (7th Cir.) (breach of employee's 
duties to employer), cert. denied, 414 U.S. 827 (1973); 
Shushan v. United States, 117 F.2d 110 (5th Cir.) (official 
corruption), cert. denied, 313 U.S. 574 (1941); United States 
v. Proctor & Gamble Co., 47 F. Supp. 676 (D. Mass. 1942) 
(breach of employee's duties to employer). 

186E . g ., United States v. Press, 336 F.2d 1003 (2d Cir. 1964), 
cer~enied, 379,U.S. 965 (1965). 

187~, United States v. Sparrow, 470 F.2d 885 (10th Cir. 
1972), cert. denied, 411 U.S. 936 (1973). 

188E U' d ' 
~, nlte States v. Mlrabi1e, 503 F.2d 1065 (8th Cir. 

1974), cert. denie9" 420 U.S. 973 (1975). 

189 
E.g., Jacobs v. United S'tates, 395 F.2d 469 (8th Cir. 1968). 

190 
E.g., United States v. Bertin, 254 F. Supp. 937 (D. Md. 1966). 

191~, United States v. Maze, 414 U.S. 395 (1974); Parr 
v. Unlted States, 363 U.S. 370 (1960); United States ~ 
Kelem, 416 F.2d (9th Cir. 1969), cert. denied, 397 U.S. 
952 (1970); Adams v. United States, 312 F.2d 137 (5th Cir. 1963). 

192 
~, Blachly v. United States, 380 F.2d 665 (5th Cir. 1967). 
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193
1

, 194 f h ' h 195 credit or 10ans L ' electlon frauds, ranc lse sc emes, 

k t h h 196 d h I' h 197 wor -a - orne sc emes, correspon ence sc 00 sc emes, 

check-kl'tl'ng,198 marl'tal h 199 d' 'II 200 d sc emes, lvorce ml s, an 

charitable frauds. 201 

As the statutory language implies, the scheme to defraud 

need not aim at obtaining tangible possessions. 2 02 Thus, a 

scheme directed at depriving an employer of the faithful ser-

193E . g ., United States v. Young, 232 U.S. 155 (1914); United 
StateSv. Blassingame, 427 F.2d 329 (2d Cir 1970) (wire 
fraud), cert. denied, 402 U.S. 945 (1971); United States v. 
Hancock, 268 F.2d 205 (2d Cir.), cert. denied, 361 U.S. 837 
(1959). 

194E . g ., United States v. States, 488 F.2d 761 (8th Cir.), 
cer~~nied, 417 U.S. 909 (1973). 

195E . g ., United States v. Pearlstein, 576 F.2d 531 (3d Cir. 
197sr-(pen marketing distributorships); Irwin v. United 
States, 388 F.2d 770 (9th Cir. 1964) (mail order franchises), 

'cert. denied, 381 U.S. 911 (1965). 

196 
E.g., United States v. Baren, 305 F.2d 527 (2d Cir. 1962). 

197 b 't d St 330 F 2d 662 (9 h ' ) E.g., Ba son v. Unl cates, . t Clr. , 
cer~enied, 377 U.S. 993 (1964). 

198 
E.g., United States v. Foshee, 569 F.2d 410 (5th Cir. 1978); 

WilIIams v. United States, 278 F.2d 535 (9th Cir. 1960). 

199E . g ., Pereira v. United States, 347 U.S. 1 (1954). 

200 'd d 4 E.g., Unlte. States v. E wards, 58 F.2d 875 (5th Cir.), 
cer~enied, 409 U.S. 891 (1972). 

201E . g ., Koolisk v. United States, 340 F.2d 513 (8th Cir.), 
cer~enied, 381 U.S. 951 (1965). 

202United States v. States, 488 F.2d 761. 764 (8th Cir.), 
cert. denied, 417 U.S. 909 (1973). 
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vices of an employee,203 depriving citizens of the honest and 

faithful services of a public"official,204 or depriving the 

public of its right to honest and representative government205 

falls within the section. 

(B) State of Mind 

The defendant must intend to execute the 

scheme to defraud.
206 

This state of mind requirement breaks 

down into two parts: 

203E . g ., United States v. George, 477 F.2d 508 (7th Cir.), 
cert. denied, 414 U.S. 827 (1973); United States v. Proctor 
& Gamble Co., 47 F. Supp. 676 (D. Mass. 1942). 

In George, the cabinet buyer for Zenith took kickbacks from 
the cabinet maker in exchange for preferential treatment. The 
court held: 

Here the fraud consisted in [the defendant's) 
holding himself out to be a loyal employee, 
acting in Zenith's best interests, but actually 
not g~ving his honest and faithful services, to 
Zenith's real detriment. 

477 F.2d at 513. 

Similarly, the court held in Proctor & Gamble that by 

by causing Lever Brothers' employees to reveal their em
ployer's trade secrets, the defendants defrauded the em
ployer of its IIl awful right ll to his employees' loyal and 
honest services. 47 F. Supp. at 678. 

204 
E.g., United States v. Isaacs, 493 F.2d 1124 (7th Cir.) 

(bribery of governor), cert. denied, 417 U.S. 976 (1974); 
Shushan v. United States, 117 F.2d 110 (5th Cir.) (bribery 
of Lever Board member), cert denied, 313 U.S. 574 (1941). 

205E U' d 
~, n1.te States v. States, 488 F.2d 761 (8th Cir.) 

(election fraud), cert. denied, 417 U.S. 909 (1973). 

206See Durland v. United States, 161 U.S. 306, 313 (189.6); 
United States v. Sparrow, 470 F.2d 885, 889 (10th Cir. 1972), 
cert. denied, 411 U.S. 936 (1973); Williams v. United States, 
278 F.2d 535, 537 (9th Cir. 1960). 
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(1) intent to deprive another of something, to harm 

another, or to gain a benefit for oneself; and 

(2) recklessness as to ·the truth or falsity of repre

sentations made in the course of the scheme. 

First, the accused must intend the result of his scheme. 

He must intend to deprive another of something of value, to do 

some injury to another, or to gain a benefit for himself by 

f h h d ' t" 207 means 0 suc arm or eprlva lone It follows that good 

faith is a complete defense to a charge of mail fraud, because 

it negates intent. 

When the scheme involves depriving persons of money or 

property, the requisite intended result is evident. A scheme 

contemplating harm to an intangible right, however, presents 

d 'ff" It bl' t ., . t t 208 more 1 lCU pro ems ln ascer alnlng ln en . 

207See United states v. Mandel, 415 F. Supp. 997, 1005 (D. 
Md.-r976), rev'd on other grounds, 591 F.2d 1347 (4th Cir. 
1979) . 

Intent as to result, according to several courts, is 
an intent "to deceive persons of ordinary prudence and com
prehension." Blachly v. United States, 380 F.2d 665, 671 
(5th Cir. 1967); Gusow v. United States, 347 F.2d 755, 756 
(10th Cir.), cert. denied, 382 U.s. 906 (1965); Silverman 
v. united States, 213 F.2d 405, 410 (5th Cir.), cert. denied, 
348 U.S. 828 (1954). Cf. United States v. Regent Office Supply 
Co., 421 F.2d 1174, 1182 (2d Cir. 1970) (sales pitch not in 
violation of § 1341; insufficient evidence that the scheme 
contemplated any harm or injury). 

208Comment, "Survey of the Law of Mail Fraud," J.975 U. Ill. L.F. 
237, 245-48. 
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Second, the defendant must be reckless as to the truth 

or falsity of representations made in the course of the 

scheme. 209 He need not know that his representations are false 

or misleading; his recklessness in failing to acquire that 

knowledge is sufficient. State of mind is rarely amenable to 

direct proof; therefore, the prosecutor or plaintiff must often 

use circumstantial evidence. 210 Intent to deprive or harm another 

or to benefit oneself may b~ inferred, for example, from evidence 

of an actual deprivation, a harm inflicted, or a benefit 

. d 211 galne . In the Rio Rancho fact pattern, the prosecution 

could establish state of mind by introducing evidence showing 

209united states v. Pearlstein, 576 F.2d 531, 537 (3d Cir. 
1978); United States v. Henderson, 446 F.2d 960, 966 (8th 
Cir.), cert. denied, 404 U.S. 991 (1971); Irwin v. United 
States, 338 F.2d 770, 77~ (9th Cir. 1964), cert. denied, 
381 U.S. 911 (1965). 

2~OAiken v. United States, 108 F.2d 182 (4th Cir. 1939). 
The court discussed the circumstances from which intent could 
be inferred: 

Fraudulent intent ... is too often difficult 
to prove by direct and convincing evidence. 
In many cases it must be inferred from a series 
of seemingly isolated acts and instances which 
have been rather aptly designated as badges 
of fraud. When these are sufficiently numer
ous they may in their totality properly justify 
an inference of a fraudulent intent . . • 

Id. at 183. 

2llUnited States v. Meyer, 359 F.2d 837, 839-40 (7th Cir.) , 
cert. denied, 385 U.S. 837 (1966). 

The converse is also true. "[T]he failure to benefit 
from a scheme ... may mirror the defendant's good faith." 
Id. at 840. 
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that the purchasers suffered financial losses from their lln-, 

. t and that the schemers enjoyed unreasonably profitable investmen s 

large profits. 

Another possible source of circumstantial evidence is the 

defendan~'s conduct in the execution of the scheme. The prosecu-

'd of ~eceptive conduct, such as false tor may introduce eVl ence ~ 

, 212 'or non-disclosure or concealment or misleading representat~ons 

of material facts,2l3 from which the jury may infer an intent to 

defraud. For example, the Government could show that the AMREP 

salesmen made false representations and promises to encourage 

CIa '; ms that Albuque;rque must grow through land purchases. .... 

Rio Rancho were false because other land was available for 

expansion. Promises as to the future profitability of the land 

investment program never came true; the land's value did not 

1 ' Moreover, important facts were concealed appreciab y ~ncrease. 

from the purchasers. The report done for AMREP indicated the 

resale market for Rio Rancho lots would be poor for at least 

twenty years. Defendants concealed this information from the 

even though it was relevant to the transaction. purchase,l:"s, 

2l2Misrepresentations as to intentions regarding future 
acts were not subject to prosecution at cornmon law; however, 
this cornmon law rule does not restrict the mail fraud statute. 
.. [I]t includes everything designed to defraud,by represen~ 
tations as to the past or present, or suggest~ons or prom~ses 
as to the future." Durland v. United States, 161 U.s. 306, 
313 (1896). 

2l3Non-disclosure and concealment most co~only arise in 
political corruption cases. See, e.g., u~~ted States v. 
Mandel, 591 F.2d 1347 (4th Cir. 1979); Un~ted Sta~es v. 
Rabbitt, 583 F.2d 1014 (8th Cir. 1978), cert. den~ed, 99 
S. Ct.,1022 (1979); United States v. Isaacs, 493 F.2d 
1124 (7th Cir.), cert. denied, 417 U.S. 976 (1974). 
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courts do impose limits, howeve~ on circumstantial evidence. ' ' 

A misrepresentation must relate to what is bargained for to be 

evidence of intent to defraud;2l4 the defrauder must deceive 

his victim as to the quality or nature of the deal. Land 

schemers must convince the purchasers that desert land is a 

profitable investment; insurance company defrauders must con

vince the company that the personal injury claims are genuine;2l5 

the bribed official must convince the public that it is receiving 

h ' h t d 1 1 ' 216 ~s ones an oya serv~ces. Evidence of misrepresenta-

tions about unimportant or extraneous matters does not sUffice.2l7 

2l4see United States v. Pearlstein, 576 F.2d 531, 544 (3d 
Cir--. 1978); United States v. Regent Office Supply~, 
421 F.2d 1174, 1182 (2d Cir. 1970). 

215united States v. Unger, 295 F.2d 889, 890 (7th Cir. 1961). 

2l6united States v. Staszcuk, 512 F.2d 875, 877 (7th Cir. 
1974), modified, 517 F.2d 53, cert. denied, 423 U.S. 837 (1975). 

2l7In Pearlstein, the appellants were sales-
men for GMF/ElginPen. As part of their sales pitch to pot
~ntial distributorship puzchasers the salesmen exaggerated 
their roles in the company's operation and made false 
statements about their own business backgrounds. The court 
held that: 

such misrepresentations did not relate to the 
essential feature of their presentations . 
and hardly can be construed as fraudulent. 

576 F.2d at 544 . 
In ~egent~ stationery salesmen gained 

the sympathetic ear of their customers by making false 
statements regarding being referred to the customer by 
a friend, being a professional person, or needing to dis
pose of stationery due to the death of a friend. The court 
held that evidence of such statements alone showed no at
tempt to deceive as to the bargain being offered and, there
fore, no fraudulent scheme. The court further stated: 

Where the false representations are directed to the 
quality, adequacy, or price of the goods them
selves, the fraudulent intent is apparent be-
cause the victim is made to bargain without facts 
obviously essential in deciding whether to enter 
the bargain. 

421 F.2d at 1182. 
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Furthermore, a seller's puffing or innoceht exaggeration 

possess l.
's not sufficient circumstantial 

of the qualities his wares 

evidence. 218 If the seller goes beyond mere puffing, however, 

and makes false statements, and then acts fraudulently, his con

duct allows the finder of fact to infer intent from result. 

Similarly, recklessness regarding the truthfulness of rep-

restntations may be established by the facts and circumstances 

surrounding the transaction. If the schemer is put on notice of 

the possibility that his claims are false, and yet he continues 

to make the same representations, a jury may infer his reckless 

, l'd' 219 F 1 h' h' h disregard of thel.r va l. l.ty. or examp e, a sc erne l.n W,lC 

the perpetrator induces the victim to invest money for future 

profits usually involves representations as to the amount of 

profit to be realized. But if the "business" is new, the 

perpetrator does not know whether his facts and figures are 

accurate. His failure to inquire into their accuracy may lead 

to an inference that he is indifferent to the truth.
220 

218cornrnent, 'Survey of the Law of Mail Fraud," 1975 U. III r 

I..F. 237, 244. ' d -On sellers' puffing! ~ generally c<?rnrn7nt, '?1.al.l Frau -
Fraudulent Misreprese.ntations Must Be Dl.stl.ngul.shed from 1341," 
'puffing' or 'Sellers' Talk' in Offenses Under 18 U.S.C. § 

22 S.C.L. Rev. 434 (1970). 

219united states v. Press, 336 F.2d 1003, 1011 (2d Cir. 1964), 

cert. denied, 379 U.S. 965 (1965). --
220united States v. pearlste:~, 576 F.2d 531, 537 (3d,Cir: 
1978) (reckless disregard for validity of revenu7 proJec~l.ons 
used in promoting sale of distributorships): IrWl.n v: U~l.ted 
states 338 F.2d 770, 774 (9th cir. 1964) (reckless l.ndl.f
ferenc~ as to truth of representations that mail order fran
chises would be profitable), gert. denied, 381 U.S. 911 (1965). 
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In the land fraud case, the promoters projected future 

profi ts from investment in Rl.' 0 Rancho, using examples of dis-

similar Albuquerque property. ' The '§.1\roperties were different, 

e l.fferenti these facts may and the profits were likely to b d' 

lead to the inference that the promoters recklessly disre-

el.r pro l.t estimates. garded the veracl.'ty of th ' f' 

(c) Result 

fraud. 

There is no result requirement for mail 

Thus, unlike most sti'l, te fr d t t au s a utes, the mail fraud 

statute does not r ' th equl.re e actual obtaining of property. 

sc emer intend to execute a Section 1341 requires that the h 

scheme or artifice to defraud, b t ' u l.t does not require that the 

scheme be completed or succe f 11 'out. 221 ss u y carrl.ed Section 1341 

is intended to prevent misuse of the Postal Service,222 and the 

offense is complete when the mails are used. Because completion 

or success of the scheme is not a part of the offense, a showing 

of actual damage or harm to the victim is unnecessary,223 

though it may indicate the defendant's state of mind. 224 

ii.Use of the Mails 

al·,· 

The second element of mail fraud is use of the 

mails. The statute 'd provl. es that anyone who "places in any 

22lBlachly v. Uhited States, 380 F.2d 665, 673 (5th Cir. 1967). 

222S ee note 174 and accompanying text supra. 

223 Blachly v. United States 
Andreadis, 366 F.2d 423, 431 
385 U. S. 1001 (1967). 

supra note 71; United States v. 
(2d Cir. 1966), cert. d 'd .enl.e , 

224 See note 211 and accompanying text, supra. 
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post ottlce or authorized depository . ., or takes or 

receives therefrom .. 0' or knowingly causes to be delivered 

by mail,,225 any matter for the purpose of executing a fraud

ulent scheme commits the offense of mail fraud. Each use of 

226 the mails is a separate offense. 

(A) Conduct 

227 If the defendant himself, or his agent, 

sends or receives material through the mail, he is chargeable 

under §134l. But it is only necessary that he "cause" the use 

f h 'I ~28I Perel'ra v. United States,229 for example, a o t e mal B. n _ 

§134l violation occurred wh~:e the sender and receiver were 

two banks, neither of whi.ch was a perpetrator of the scheme. 230 

The defendant's use of themailsmust.however.bein exe-

cution or in furtherance of the scheme to defraud. The sequence 

of events and the closeness of the relationship between the 

mailing and the scheme determine whether this requirement is satis-

fied. 

22518 U.S.C. § 1341 (1976). 

226See Badders v. United Sta:tes, 240 U.S.391, 394 (1916). 

227United States v. Kenofskey, 243 U.S. 440, 443 (1917). 

228 
t by the defendant, it is treated As causation requires no ac 
f th'e state of mind for the in these materials as a part o' 

offenses. 

229 347 U.S. 1 (1954). 

230 Id . at 8-9. 
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In general, if the mailing occurs before the conception 231 

.; , 232 or after the completion olf the scheme, the Use of the mails 

is not in furtherance of the 'scheme. 233 

H ' '~d 234 
ence lnUnl\:e States v. Maze, the Court held that mail-

ings of credit card invoices from the merchant to the oredi~ 

company or from the company to the cardholder were not mail-

ings in fortherance of. a credit card swindle, even though the 

defendant caused the mailings.~35 . The defendant had stolen 

the card and used it to pay for motel accommodations and restau-

rants. The Court held that the scheme was completed when the 

defendant checked out of the motel, having irrevocably received 

the fraudulently obtained goods and services. The subsequent 

mailings were for the purpose of adjusting the accounts among 

the defrauded parties and in no way affected the success of the 

231United States v. Beall, 126 F. Supp. 363, 365 (N.D. Cal. 1954). 

232united States v. Maze, 414 U.S. 395, 402 (1974); Parr 
v. United States, 36:::: U.S. 370, 393 (1960); Kann v. unITed 
States, 323 U.S. 88, 94 (1944); cf. United States v. Wolf, 
561 F.2d 1376-1380 (lOth Cir. 1977) (mailings subsequent 
to defendant's sale of accounts receivable and receipt of 
payment were not in furtherance of scheme); United States 
v. West. 549 F.2d 545, 556 (8th Cir.) (phone calls subse
quent to defendant's gaining physical possession of cattle 
through fraudulent means were not in furtherance of scheme), 
cert. denied, 430 U.S. 956 (1977). 

The point at which the schemer obtains the fruits of his 
.efforts is considered the, completion of the scheme. United 
States v. Kenofskey, 243 U.S. 440, 443 (1917). 

233comment, ~urvey of the Law of Mail Fraud: 1975 U. Ill. 
L.F. 237, 249. 

234 414 U.S. 395 (1974). 

235 414 U.S. at 399. 
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scheme. Because the use of the mails occurred after the 

scheme's fruition and had no relation to its success, it was not 

in furtherance of the swindle. 236 

Courts have created an exception to the general rule, 

however, for the mailing of lulling letters. Lulling letters 

are designed,to convince the fraud victim that all is well and 

there is no cause for w~ 1; they preserve or create the appearance 

of a legitimate transaction, thereby postponing inquiries and 

complaints and avoiding detection. 237 Such letters, even though 

mailed after the completion of the scheme, are considered to be 

in furtherance of it. 238 In United States v. Sampson,239, for 

example, the defendants used lulling letters in the execution of 

an advance-fee racket. After obtaining a loan application form 

and a filing fee from each applicant, the defendants failed to 

carry out their promises to aid the applicants in obtaining loans. 

236 
414 u.s. at 402 Compa U ~ d 31 (3d C') . ,re ...E2. te States v. Adamo 534 F 2d 

lr. , cert. denled 429U S 841 ( " . 
participating in credi't ca;d 'dl·. ,l~76) (merchants 
credit company made paJ.rment ,swln e, frUltlon when bank or 
of invoices. mailings in f ~~ response to merchant's mailing 
States v. M~ze, 414 U.s. 3~~ (~~;~)~ of scheme) with United 

,if I 

237 , 
~, Unlted States v. Sampson, 371 U.S. 75 (1962); United 

§tates v. McDonald, 576 F.2d 1350 (9th Cir.) cert d ~'~d---
99 S. Ct. 105 (1978) i ' • enle, 
cf. U~ited S~ates v: Staszcuk; 502 P,2d 875, 881 (7th Cir. 1974 
(publlC hearlng notlces were not lulling letters because they ) 
were not used to conceal and continue a fraud) modif' d 
517 F.2d 53, cert. denied, 423 u.S. 837 (1975): le , 

238u ' 
nlted States v. Ashdown, 509 F.2d 793, 800 (5th Cir.), 

denied, 423 U.S. 829 (1975). ~rt. 

239 371 u.s. 75 (1962). 
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The defendants mailed accepted applications and letters of 

assurance to the applicants to lull them into a false sense of 

security and to postpone complaints. The Court held that these 
240 

mailings were in furtherance of the fraudulent schem~. 

The second component of the "in furtherance" requirement mandates 
241 

that the mailing be "sufficiently closely related" to the 

schemJ~2 This component is fulfilled when the mailing is "inci-

243 
dent to an essential part of the scheme." In Pereira the 

mailing of the $35,000 check from one bank to another was 

incident to an essentia~ part of the scheme, namely, obtaining 

240 Id . at 80-81. The Court also held that ~ and Kann did 
notset down an absolute rtlle that use of the mails a:ft"er 
obtaining the fruits of the scheme can never be for the pur
pose of executing the scheme. 371 U.S. at 80. 

This holding was reiterated in Ashdown, where the court 
states, "there is no rule that the money must change hands 
after the mailing." , 

241unite~ States v. Maze, 414 U.S. 395, 399 (1974). 

242 Many courts have elaborated on the nature of the relation-
ship between the mailing and the scheme. E.g., united States 
v. Brown, 583 F.2d 659, 668 (3d Cir. 1978):-cert. denied, 99 
s. Ct. 12l? (1979) ("if the mailing is a part of executing the 
fraud, or lS closely related to the scheme a mail fraud charge will 
lie"), United States v. LaFerrieu, 546 F.~d 182, 187 (5th Cir. 
1977) (lithe dependence in some way of the completion of the scheme 
or the prevention of its detection on.the mailings in question"); 
Adams v. United States, 312 F.2d 137, 140 (5th Cir. 1963) ("sig
nificantly related to those operative facts making the fraud 
possible or constituting the fraud") . 

243p ' 't d t 3 erelra v. Unl e Sates, 47 U.S. 1, 8 (1954). 
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the money. 244 In general, the Pereira "incident to an essential 

. 245 element" test has been interpreted narrowly. 

Another description of the required relationship is that 

the use of the mails must be in furtherance of the scheme, not 

merely incidental or collateral to it. 246 To fUrther the scheme, 

the mailing must aid it in some way. Furthermore, its purpose 

must not be at odds with the successful completion of the 

247 
scheme. Therefore, use of the mails that only increases the 

244The ~efendant had h~s wife sell some securities she pos
sessed ~n Los Angeles. She received a $35,000 check from her 
L.A. broker and gave it to her husband, who endorsed it for 
collection to an El Paso bank. The check was mailed from Texas 
to California in the ordinary course of business. The check 
cleared: and a cashier's check for the amount was drawn in favor 
of the defendant, who absconded with the money. 

245s ' 
ee Un~ted States v. LaFerrieu, 546 F.2d 182, 186 (5th Cir. 

1977T; where the court stated: 

The Court's language [in Pereira] does not mean 
. that a mailing somehow related to an as

pect of the scheme brings the scheme within the 
scope of the mail fraud statute. 

The co~rt held that an attorney's letter 'on behalf of his client 
demanding verification that money deposited was still in escrow 
was not a necessary step in the scheme although it was somehow 
related to the post-fruition lulling element. 

, But ~ Ohrynowicz v. United Sta·tes, 542 F.2d 715, 718 (7th 
C~r.), cert. denied, 429 U.S. 1027 (1976) (opening of checking 
acc~unt was essential part of scheme; mailing pursuant to or
der~ng of personalized checks is in furtherance of scheme even 
though the defendant used only unpersonalized checks in the 
scheme) . 

246 u 't d 
_n~ eStates v. Edwards, 458 F.2d 875, 883 (5th Cir.), cert. 

denied, 409 U.S. 891 (1972); Adams v. United States, 312 F.2d 137, 
139 (5th Cir. 1963). 

?47 
~ ~n~ted States v. Sta~zcuk, 502 F.2d 875, 880 (7th Cir. 1974), 
mod~f~ed, 517 F.2d 53, cert. denied, 423 U.S. 837 (1975). 
In Staszcuk, the sch~me was to obtain approval of zoning amend
ment~ by rne~ns of br~bery. The purpose of the mailing of public 
hear~ng not~ces ~as ,to provide an opportunity for affected per
s?~S to state obJe~t~ons ~o the proposed zoning changes." Id. 
Tn~s purpose confl~cted w~th the execution of the scheme. 

-a~-

f( I ,-' 

likelihood of detection and apprehension is not within § 1341.
248 

h also held that legally compelled mailings or Courts a.ve 

routine mailings to carry out convenient procedu~es of a legi

timate business are not in furtherance of a scheme, even though 

they may incidentally benefit it. 249 Innocent mailings are not 

rendered fraudulent merely because they occurred while a scheme 

, 250 Of course, if the :routine mailing is a was ~n progress. 

part of perpetrating the fraud, or is closely related to the 

scheme, it iS,within the mail fraud statute despite its secon-
, , 251 

dary legitimate funct~on. 

other types of mailings held to be sufficiently closely 

, d t the scheme i.nclude mailings that are products of re~ate 0 

248united States v. Maze, 414 U.S. 395, 403 .(1974) (maili~g of 
credit card invoices made detection more likely); United States 
v. LaFerrieu, 546 F.2d 182, 187 (5th Cir. 1977) (attorney1s 
letter of complaint w~uld "further detection of the fraud or . 
deter its continuation"). 

249parr v. United States, 363 U.S. 370, 391 (1960) (legally 
compelled letters, tax statements, receipts, and checks are 
not within § 1341); United States v. Brown, 583 F.2d 659, . 
668 (3d Cir. 1978), cert. denied, 99 S. Ct. 1217 (197~) (bus~
ness mailings in connection with obtaining a loan under false 
pretenses unrelated to the fraud). 

In Brown, the court held that: 

A mailing ... for the 'purpose of fulfilling 
a business of legal procedure unrelated to the 
fraud and . . . not closely connected with [it] 
. . • is too remote to convert a state law fraud 
into federal mQil fraud, even though the mailing 
has the incidental effect of assisting the scheme. 

250United states v. Tarnopol, 561 F.2d 466, 472 (3d Cir. 
1977) (routing mailing of packing slips). 

251united States v. Brown, 583 E'.2d at 668 (request 
for wholesale financing as part of scheme to obtain new 
car inventory, sell cars for casih, and abscond wi th the cash 
under guise of robbery) . 
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252 
the scheme, mailings incidentally informing co-schemers 

f th 1 ' 25 3 d ' 1 ' ft' f ' o e p an s progress, .an mal lngs 0 cer 1 lcates or 

254 securi.ties to the victim following a purchase. 

Mailings causing a delay necessary to the completion or 

continuation of a scheme are also in furtherance of the scheme. 255 

Such mailings often are instrumental in the success of check-

kiting schemes and credit card swinales.256 

(B) State of Mind 

The statute requires no particular state of 

mind to accompany a sending or receiving of mails. When the 

prosecution seeks to establish the conduct element by showing 

that the defe~dant "caused" the use of themails.however.it 

must also demonstrate that he knowingly did so. 

"( 

252united States v. Hasenstab, 575 F.2d 1035, 1039 (2d Cir.) I 

cert. denied, 99 S. Ct. 100 (1978) (mailing of requisitions 
closely connected with kickba~k scheme). 

253united States v. Craig, 573 F.2d 455, 483 (7th eire 1977) 
(notcies of meetings informed co-schemers of the status of 
a bill; goal of scheme was passage of the bill) . 

254 't d Unl e ,States V. Tallan~, 547 F.2d 1291, 1298 (5th Cir.) 
,?ert. denled, 434 U.S.~89 (1977) (mailing securities was ' 
lntegral part o~ scheme); Uni t.ed States V. Edwards, 458 F. 2d 
~75, 883, (5th Clr.), ce~t. denied, 409 U.S. 891 (1972) (mail
lng of dlvorce decrees lS fi~al step in scheme). 

255Cf . United States v. Maze, 414 U.S. 395, 403 (1974) ,where 
the-Court rejected the contention that the delay causect by 
the m~ils was essential to continuation of the scheme l)y 
postponing its detection; the delay was due to distance, 
not to the mail service. 

256E 'd 
, ~,Unlt~ ~tates v. Foshee, 569 F.2d 401, 406 (5th 

Clr. 1~78)i Wllllams v. ,United States, 278 F.2d 535, 538 
(9th Clr',1960); cf. Unlted States v. Braunig, 553 F~2d 777 
781 (2d, C~r.) ~ cert. ~enied, 431 U.S. 959 (1977) (bank pOli~y 
o~ cre~ltlng lnternatl0nal checks to the account before con- . 
flrmatlon from,drawee bank allowed defendant to withdraw 
funds before dlscovery of forgery). 
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The courts' definition ofl causation renders this state of 

mind element relatively easy to prov~. In'Pereira, for example, 
" 

the defendant had endorsed a check to a bank-Jor collection. 

Since banks mail endorsed checks in the ordina,l':y co·urse of busi-

ness, the Court reasoned, it was reasonably foreseeab~e that the 

endorsement would ~esult in a use of the mails. The CQurt con-

cluded that "where [use of the mails] can reasonably be foreseen, 

even though not actually intended, then [the defendant] 'causes' 

the mails to be used."257 Similarly, some courts have held that 

use of a credit card resulting in the mailing of invoices from 

the merchant to the credit company or from the company to the 

dh Id 1 t ' t t '..L.h f th 'I 2S8 car 0 er a so cons 1 u as causlng ~ e use o· Le mal s.--

The mailings are reasonably foreseeable because they are the 

normal result of using a credit card. In short, section 1341 

requires only that the defendant knowingly take some action which 

has the reasonably foreseeable result of a use of the mails. 

The Rio Rancho fact pattern would probably provide many 

examples of uses of the mails or channels of interstate communi-

cation. An ru1REP employee might well send a letter of solici-

tation or advertising brochure. The company might place an ad in 

257 Id . at 8-9. The full definition of causation is as follows: 

Id. 

Where one does an act with knowledge that the 
use of the mails will follow in the ordinary 
course of business, or where such use can reason
ably be foreseen, even though not actually in
tended, then he "causes" the mails to be used. 

258United States v. Maze, 414 U.S. 395 (1974); United States 
v .. Kelem, 416 F.2d 346 (9th Cir. 1969), cert. denied, 397 
U.S. 952 (1970). 
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a newspaper delivered by mail, or accept a phone inquiry from a 

potential purchaser, or buy ~elevision time to promote the prop-

erty. At the very least, each of these acts would "cause" such 

a use, under the broad judicial interpretations of sections 

1341 and 1343. 

2. Conspiracy 

Section 371 of Title 18 prohibits a conspiracy "to 

commit any offense against the United States.,,259 Conspiracy 

.principles of liability apply to multi-member mail-fraud schemes? 

however, without regard to wheth~r a conspiracy is charged. 260 

Each participant is criminally liable for the reasonably fore-

seeable actions of his CO-schemers in fUrtherance of the fraud, 

regardless of whether he knew of or agreed tq those actions.261 

Once an agreement to participate in the scheme is established,262 

every member is responsible for acts within the general scope of 

th h 263, 1 d' bl f ,264 e sc erne, lnc u lng reasona y. oreseeable mallings. 

25918 D.S.C'. § 371 (1976). 

260United States v. Joyce, 499 F.2d 9, 17 (7th Cir.), cert. 
denied, 419 U.S. 1031 (1974). 

261See United States v. Craig, 573 F.2d 455, 483 (7th Cir. 
1977); cert. denied, 99 S. Ct. 82 (1978); United States v. 
Wilson, 506 F.2d 1252, 1257 (7th Cir. 1974). 

262Cf . United States v. Allied Asphalt Pavinq Co., 451 F. Supp. 
804-,-812 (N.D. Ill. 1978) (defendant must be party to scheme 
ahd must have specific intent to defraud). 

263United States v. C,?hen, 516 F.2d 1358, 1364 (8th Cir. 1975). 

264United States v. McDonald, 576 F.2d 1350, 1360 (9th Cir.), 
cert. denied, 99 S. Ct. 105 (1978). 
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An affirmative act of withdrawal by the defendant will relieve 

, " 265 him of llablllty. 

3. The Racketeer Influenced and Corrupt Organizations Act 

The Racketeer Influencea and Corrupt Organizations 

266 'f 1 supplement to the mail and Act [hereinafter RICO] lS a use u 

wire fraud statutes. RICO prohibits the running of an enter-

, . interstate commerce through a "pattern of prise engaged In 

, 't ,,267 racketeering actlvl y. A "pattern of racketeering activity" 

consists of at least two v~olatlons 0 , f certain designated offenses 

that are (a) committed within ten years 

, 269 (b) related to a common enterprlse. 
; 270 

among the designated offenses. The 

I 268 d of each other, an 

Mail and wire fraud are 

statute provides not only 

271' 272 and injunctive ' 1 pena1tl'es but for damages for crimlna 

re1ief~73 as well. 

265united Stat~s v. Cohen, 516 F.2d 1358 (8th Cir. 1975). 

266 18 U.S.C. §§ 1961-1968 (1976). 

267 Id . § 1962(c). 

268 Id . § 1961 (5) . 

269,see S R' No 617 91st Cong., 1st Sess. 158 (1969); 

~~!~:~ ;~~t~~~~;t~~~~O~on5~~eFw~~e~~~~n!~; (~i~OC!~d ~~~~~; 
Racketeering, 17 Am. Crim. L. Rev. 341, 354-55. 

270 Id . § 1961(1) • 

271 Id . § 1963. 

272 Id . § 1964 (c). 

\1 

27 3I~1. § 1964 (a) . 
--(r-
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a.Application: Rio ~ancho Scheme 

I , h J'~ur~sts would not have found the The early Eng ~s ... 

Rio Rancho scheme worthy of criminal punishment. Common-law 

trespassory taking, an element not satisfied larceny required a 

here since the Rio Rancho purchasers handed over their money 

willingly. Even "larceny by trick" would not apply, inasmuch 

as the defrauders obtained title, not just possession. 

t t and the Model Penal Code The 1757 false pretenses sta u e 

provision derived rom ... f ~t, however, would proscribe the venture. 

P 'd title to Like the defendants in Rex. v. Young, AMRE acqu~re 

t ' Under the Model Penal property through oral misrepresenta ~ons. 

Code formulation, only the required showing that the defendants 

intended to mislead the victim would present any difficulties to 

But even t his obstacle could be readily overthe prosecution. 

come by evidence. that AMREP continued to predict largE: resale 

profits even a ter a ... f study ~t had commissioned projected small 

market penetration. 

Similarly, the federal mail and wire fraud statutes are 

broad enough to encompass the Rio Rancho scheme. IJand sale 

schemes fall within the "scheme to defraud" requirement, and the 

Government can ... show ;ntent to execute the scheme by introducing 

circumstantial .... ... ev ;dence establ;shing the success of the scheme 

and the defendant's conduct in furtherance of it. Any use of 

solicitation letters or advertising brochures, or purchase of 

television time, would satisfy the "use of the mails or channels 

of inter-state communication" requirement. 

Finally, RICO should prove a particularly power~ul weapon 

against defendants like AM'REP. The prosei311tion should find it 
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relatively easy to obtain a conviction by proving two instances 

of mail or wire fraud within ten years of each other, and showing 

that the defendants conducted the business through such activity. 

Moreover, civil remedies may then be brought to bear. An in

junction may be issued to halt the continuing fraud, or an indi-

vidual purchaser injured by the fraud may recover treble damages. 

b.Application: Arson-for-Profit. 

Pro~ecutors, are also not without statutory authorities 

to effectively d~al with the problem of arson-for-profit. 

To date they have used the criminal RICO statute, and the 

more traditional methods (mail fraud, etc.) with moderate degrees 

of success. It is clear, however, from the statistics that a 

more effective weapon is needed against the thriving arson-for-

profit operations of Qrganized crime groups. Simply stated, there 

are too many groups and members to prosecute successfully, and 

not enough resources or personnel in the law enforcement caillp. As 

noted, the problems of proof in a criminal arson prosecution can be 

insurmountable. At the same time, the profit incentives of arson 

are too large for any unscrupUlous group to ignore. 

The civil (triple damages) provisions of RICO are ideally 

suited to the arson~for-profit problem. First, the statute is 

aimed at the heart of the problem -- the profit factor. Remove 

the enormous profit (indeed, any profit at all) and you have 

removed the threat of arson-for-profit. Here, the damages 

collectible from a defrauder are threefold the actual damages 

as well as the cost of suit and reasonable attorney's fees. 
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could thus eliminate the type of 
The civil RICO provisions 

d earlier by depriving them of all 
"arson empires" discusse 

available assets, legitimate or otherwise. 

fraud s discussed in this paper prevention 
Like the other 

commitment by al,"l the parties directly or 
of. arson requires a 

indirectly involved~ 
d h . made a dent in The public can an as 

the regional incidence of arson. 
Many state legislatures 

d t the Privacy problem with immunity statutes 
have responde 0 

cost Problem with statutes imposing liens 
and the community 

J.
'nsurance for outstanding taxes and demo

on proceeds of fire 

lition expenses. 
The insurance industry has begun to review 

their underwriting, valuatio~ and adjustment procedures, in-

d cooperate with law enforcement offi
spect their propertie~ an 

cials. 
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v. 

CONCLUSION 

When a round-the-clock professional police force to keep 

the peace ih London was first proposed to Parliament in 1785, 

members denounced it as incompatible with the traditional 

liberties of Englishmen. Fourty-four years of general urban 

lawlessness later, the M.P. 's discovered that disorder was 

even more incompatible. Agreeing with Peel that "it was 

absolutely necessary to devise some means to give greater 

security to persons and property, ,,274 Parliament then passed 

the Metropolitan Police Act, thereby validating the insight 

into genuine freedom proffered by R'. H. Tawney: "It is still 

confidently asserted by the privileged classes that when the 

state holds its hand what remains as a result of that inaction 

is liberty. In reality, as far as the mass of mankind is 

concerned, what commonly remains is not liberty but tyranny. ,,275 

The intuition that state intervention can be the guarantor 

of personal freedom must be our guide in approaching the 

challenge of fraud, whether committed by white-collar crime, 

organized crime, or any other group or individual. Whether 

circumstances evoking application of the insight are present 

is a matter of fact, and the facts are: our pos~~~ndustria~ 

economy is rife with opportunities for illegal gain through 

deception; white-collar as well as organized crime offenders 

always are willing and able to exp'loit human and institutional 

274W. Lee, A History of Police in England, 245 (1971). 

275B. Whitaker, The Police in Society, 14 (1979). 
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weaknesses; our criminal justice',,-ystem, already overburdened 

with the task of preserving physical security in the streets, 

is simply incapable; as presently constituted, of effectively 

policing the marketplace; and finally, with a constantly 

eroding moral order, there is little prospect of society 

policing itself. 

What are the alternatives? Short of the' moral recon-

struction of society, we must, if we are serious about com-

batting the fraudulent activities of white-collar or organized 

crime offenders, be open to the use of innovative law enforce-

ment techniques -- like RICO and the creation of special 

prosecutors and Inspectors General offices. We must turn 

our attentio"n, too, to efforts to get law enforc:ement as 

organized as organized crime and white-collar offender~·. As 

Edmund. Burke said, "the only thing necessary for the triumph 

of evil is for good men to do nothing. ,,276 

276Letter of Edmund Burke to \\Tilliam Smith "j"anuary 9, 1795. 
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