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PREFACE

These materials were produced by the Cornell Institute on
Organized Crime. The Institute is a training and research
center developed as a joint program of the Cornell Law School
and the Law Enforcement Assistance Administration (LEAA). Now
in it's f£ifth year of operation, the Institute is engaged in
a number of major undertakings, including an empirical study
of the "Rackets Bureau" concept designed to illuminate the
most productive paractices of existing organized crime in-
vestigation and - prosecution units, the establishment of a com-
puterized bibliography of materials relating to organized crime
to facilitate scholarly research, and the training of organized
crime prosecutors in the legal and practical aspects of the
most advanced techniques of investigation and prosecution of
organized crime. It is with these goals in mind that these
materials have been prepared.

Perhaps the most difficult to use, but the most productive
investigative technique in the prosecutor's kit of evidence-
gathering tools, electronic surveillance must be carefuliy and
lawfully employed, if it is to realize its full potential. If
these materials c¢an contribute to raising the quality of legal
work in this important area, a major aspect of the mission
of the Institute will have been advanced.

G. Robert Blakey
Director

Cornell Institute on

Organized Crime
Cornell Law School
January 1980
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of a strange coalition of southern résentment towards the
Supreme Court and popular anxiety about lawlessness. It
was, in short, a blend of racism and [the] law and order
mentality. Nothing could be further from the truth. In
fact, the Congress made a conscientious effort in 1968 to
follow the teachings of the Supreme Court in the area of
electronic surveillance. Indeed Supreme Court decisions
were cited some 66 times in 20 pages of technical commen-
tary on Title III. Katz* and Berger**, the Supreme Court'’s
two key cases at that time on electronic surveillance, were
themselves cited some 16 times in the legislative history.
Title III was the product, at least in the senate, of a
fair and open debate. A motion was made to strike it, and
the motion was defeated by a vote of 68 to 2. Such "right
wing racists™ as Senator Bye of Indiana, [and] Senator
Brook of Massachusetts supported the bill. I can also in-
clude in that category people like Percy, Musky, Ervin and
Tydings.

My point is straightforward. Title III was, in fact,
the culmination of a debate that began, not in the context
Qf law and order in 1968, but in context of what to do
about electronic surveillance.

The dialogue between Con-

gress and the Supreme Court had its origins in 1931 with

*Katz v. United States, 389 U.S. 347 (1967).

**Berger v. United States,. 388 U.S. 41 (1967).
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the recommendation by then Attorney General Mitchell that
there be some court order system on the federal level.

Title IIT was also recommended by the Katzenbach Commission,
put together by President Johnson in 1967. In addition,
it was endorsed by the Judicial Conference of the United
States when Earl Warren was chief justice of the United
States. If you know anything about Earl Warren, and if you
know anything about the Judicial Conference of the United
States . . . . The best way to explain it to you if you
don't is to say that the Judicial Conference was to Earl
Warren a lot like the teamsters union was to Jimmy Hoffa.

In any event, what Earl said he wanted, Earl got. Earl

Warren's reaction and attitude towards the Judicial Conference

I'll bargain for us." So when the

was: "leave it to me.
Judicial Conference of the United States endorsed electronic
surveillance, it was perfectly clear to those people who

were working in the legislative process that what we had was

a constitutional product.

History of the Use

Let me turn my attention then to the history of the
use of Title III in the years after 1968. One of the inno-
vations that was a product, or part of, the 1968 legislation
was the creatioﬁ of a wire tap commission, a commission that

came into existence a number of years after the statute was

enacted and then sat fér approximately 2 years holding hear-
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ings and studying the operation of the statute. For those

of you who work with electronic surveillance, I recommend
that you read the commission's Final Report. This is what
it looké like. You can get it from Government Printing
Office. 1It's entitled "Electronic Surveillance": Report

of the Nationél Commission for the Review of Federai and
State Laws Relating to Wire Tapping and Electronic Surveil-
lance. It was published in 1976. It critically reviews

the experience on [the] federal and staté level with the

use of Title III and makes specific recommendations for .
amendments [to] the statute. But of far more significance
to ydu; [recommendations] on how to use it, and summarizes
what has been the experience, the good experience, and points
out the bad experience; If you work with it on a day to day
basis - again, I repeat, - you ought to read the commission's
Final Report, particularly the summary of the evidence.

The commission heard from some 100 witnesses over a 17 day
period. Based on that testimony, it made 4 key findings:
(lf That wire tapping is, or.electronié surveillance is, an
indispensible aid in the gathering of evidence; (2) that
it's been to date primarily useful in gambling and narcotics
prosecutions, a little ie55 so in loansharking; [(3)] that
there ha[s] been a failﬁre to use electronic surveillance

imaginatively in fencing and similar prosecutions (that "sim-

ilar category" clearly includes labor racketeering); [and]
(4) - and I think probably the most significant f£inding on
4

the part of the commission - was that it was best used wheﬂ
an experienced prosecutor, well trained in the law, worked
closely with law enforcement people. The Commission study
overwhelmingly reaffirmed the experience of the racket bu-

reau concept, that is, that good investigations are conducted

well when prosecutors and law enforcement officers work closely

together. .

Let me now outline for you somewhat in general terms
the current data on the use - at least in the order of [the]
magnitude - of electronic surveillance throughout the United
States. There are, as some of you obviously know, reports
that have to be filed in connection with each wire tap. They
are collected and annually published by the Administrative
Office of the United States Courts and if you want to find
out what your brothers are doing and not just talking about
in the racket business, go read the annual reports to see
how many wires were put in and where they put them in. . . .
If you find a guy at a conference like this talking about
the hot shot unit from which he comes and you find out he
put in no wires last year you can dismiss him as a serious
organized crime prosecutor.

At any rate, there are today 25 states and the federal
government that have authority to conduct electronic surveil-
lance. Ironically, Oregon, Pennsylvania, South Dakota and
Wisconsin, never used their statutes! There were 582 appli-

cations (and 2 denials) which is a 9% decrease in applications
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over the preceding year. I guess crime is declining in this

country if we're not going to use the sophisticated tools

to deal with it. There were only 8l federal wire taps last

vear. There were 489 state wire taps, down 11l%. I suppose

again that correlates with the decline in organized crime

and racketeering in the United States! 76% of the orders

came from four states, Florida, Maryland, New Jersey and
New York, and the honest truth of the matter is that between

New York and New Jersey you've accounted for about all that's

done. 152 in New Jersey: 125 in New York. And I might

note that New York is down 64 in. number.

[The] typical wire tap can last anywhere from one day

to 150 days. The average wire tap lasts 24 days, it over-

hears 68 people, or 738 conversations, 28% of which are in-

criminating. If those statistics are sound, 28% are incrim-

inating, that raises some serious question[s] about minimiza-

tion, something I'll talk a little bit about later.

One of the things the wire tap commission found is that
these statistics are not very accurate, that they are ﬁore

in the order of magnitude than they are in any sense of

precision. 42% of the wires were gambling. 34% were nar-

cotics. That means 76% of these cases were either gambling

or narcotics. That tells me that the wire tap statute is

not being used with imagination. A gambling wire is easy

to get on, easy to put up, easy to pull down, easy to make

an arrest on - all other things being equal. Narcotics a

lfttl% less so. But the sophisticated WOork with wire tap~
Ping is not being done. 1% in fact there weére only 45 rag-
keteering wire taps, if in fact there were only 25 homicide
taps, out of' that total figure, they're being used in the
easy cases, they're not being used with imagination Th
may be honest explanations for this. | B
One of the things we .foungd on the wire tap commission
on the federal level was that, of course, the FBI tended to
do gambling cases and the DEA obviously tended to do drug
caSés. But when we looked carefully at the way the DEA was
admlnlstering, Oor working with, the wire tap statute .
we fo?nd, much to o?r Suprise, , ., . that the Problem was
the wire taps were too productive, Let me repeat that in
case you didn't hear it. They were too productive. go
mfch evidence came in off the wire, that it requireq addi-
tional hanpower to run after leads. 1t required additional
:anpower to man it. They had so uch evidence that they
ad to carve out a center piece that they used to Prosecute
and they had no manpower or facilities to dissemi |
rest to the state ang local [agenciegi | .
+ S0 the solution
on the part of the DEA was not to ask for additional man-
power to utilize the tool that obviously was giving them

too much evige .
nce, it was to cut g
own . . . the numbe

L3682 rof

Wires., 1 i 1
wonder if the -American beople fully underst [an]d

u

.
is et v e L

o,

[ e e e T N




=

There'g something else I suppose I should mention. A
gambiing wire cah normally be put in sometime between 9
and 5. Gamblers tend to work business hours, or bankers
hours. Unfortunately narcotics wires can't be put in during
regular hours, and there was on.the part of law enforcement
officers [a disinclination] to sit up all night and keep

arootics distributor's hours. They wanted to go-home and

watch TV, and drink beer and play with the kids, too. Again,
it's sort of troubling to learn that the problem was not
with the tool but with those who were suppqsedly utilizing
it.

Of the 572 appiications, 510 were for wire taps, only
27 were for bugs. What does that tell me . . .? It tells
me thatthe cops and the prosecutors are taking the easy way
out. Loék, a wire tap is a good thing.:- It gets you a lot
of evidence. It's easy to put in, it's easy to manage but |
it won't get you the best [evidencel. The experience of the
FBI from about 1959, when they began doing wire tapping out-
side of the 4th Amendment to about l965, when President John-
son told them to stop, particularly in organized crime cases,
was that all of the good information was over bugs. The
FBI in that period of time was able to establish, as no other
investigative agency in this country has, the nature and char-
acter of organized crime in the United States. It's organiza-
tion, it‘s structure, it's foikways. They did it with bugs,

they didn't do it with wire taps. Ironically, it would have

-
-

been illegal for them to put the wire taps in too, but they
were willing to violate the 4th Amendment, but not the at-
torney general's permission rules, which existed at that
time. What I'm saying to you is a carefully planned bug

is worth ten times what a wire tap is in getting'the good
information. You can defend against a wire tap by not using
phones. What are you going to do against the sophisticated
bug? Where can you go? The answer is, nowhere; which is

one of the frightening aspects of the statute, I suppose.

On the other hand, if it is used consistent with the the 4th
Amendment, the statute and some sound discretion, I'm not
terribly troubled that criminals have no place to go to hide
from lawful pblice conduct,

Wire tapping can be expensive. The most expensive
federal tap . . . was in the Eastern District of Pennsylvania.
According to the statistics, they spent $141,695 on a rac-
keteering tap. I'm not terribly sure how they calculate
the money. The most expensive state wire came to New York
City [with] reported costs [of] $332,770 in a murder prose-
cution. I'm not terribly sure how Mr. Morganthal calculated
that either. It looks like he actually planned it to solicit
a federal grant with that as a background! 1In any event,
average cost of a wire is $11,278, which I suppose sounds
expensive. But it is better to have an expensive wire that
results in evidence than an inexpensive physical surveillance

that just tells you who's meeting with whom, but not what

R —————
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they're saying. I can't be convinced that wire tapping is

not cost effective, as opposed to expensive. Since 1969
there have been 28,133 arrests and 13,788 convictions, about

[a] 49% [conviction] rate. More convictions are pending.

If I did not know that the majority of those were low level
gambling arrests and convictions, I would feel a lot better

about the statistics. If I thought that the wire tapping

had been used in narcotics, labor racketeering, political
corruption and other organized crime cases, I know the con-

viction rate would be that or higher and I'd feel a little

bit better about it. My point is, whatever Ramsay Clark

says to the contrary notwithstanding, the objection you

" cannot lodge against wire tapping is that it doesn't work.

It indeed does work. The problem is how do we make it work

consistent with the 4th Amendment and the federal statute.

Problems Associated With Implementation

I have used as I should not, loosely the phrase wire

tapping or electronic surveillance. What I mean by that I
ought to define now before I go into discussing some current

problems with the statute.

Definitions

If I say recording, what I mean is one party consenting

recording. This is a tape recorder on one party in a conver-

sation. Generally, that is not wire tappiﬁg or bugging,

10
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loose language to the contrary notwithstanding. I am not
talking about transmitting.. That's when one guy's wired
[and] broadcasts [out]. There are some states that have
confused bugging in the pProper sense with transmitting and
'insist On requiring warrants in transmission situations
I think that mistake in part flows from the loose use of

the te i i
Im wire tapping or electronic surveillance Neither

talking about is wire tapping and by that I mean listening
Over the telephone or bugging, which is a microphone in
Place either on the outside of the wall or the inside of
the wall, it doesn't make any difference anymore,

So what I want to talk to vyou about is wire tapping
and bugging in [the] context of Title III as enacted in 1968
and as currently administered by the courts, There are in

ou i
your background materials detailed papers on recording and

tr itti i
ansmitting which Speak pretty much for themselves

Practice
ﬁ-__—-—u

Title I i i i i
II is an interesting plece of legislative work

" 'Many peopl
people say . . . ang we hal[d] this Problem on the wire

tappin lssi :
PPing commission . « « We asked the FBI, for example, to
tell us h i |
ow they wire tapped. What were the standards that
they u ; . .
Y used in admunsterlng the statute? And it suddenly be

came ¢ i i i
lear in talking with the working officials, not only

11
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in the Bureau, but in the Department of Justice; that they
didn't understand the sense in which the question was being
asked. If we asked: "when can you wire tap?" they tended
to come back and tell us the legal rules . . .-; That's
not what we meant. When do you do it? How do you do-it?
The& tend to come back with the technicél ménual. It was
as if the two categories, the law and techniques, explaih
the practice and what those of us on the commission were
trying to find out was the practice neither described by the
law nor described by the electronics of putting a bug in.:
It's, when do you wire tap?

Title III in fact says nothing about when you should
put in a wire. It says nothing about when you ought to put
in the wire. . . . It's structure is, there shall be no
wire tapping, there shall be no bugging, and then there's
an exception. The exception says yoﬁ may, doesn't say you
must, doesn't say you ought to. It simply says you may and
then there's a long list of don'ts. Specific don'ts. Not
one do in the statute (in the ﬁroper sense of the-word do and
don't). Title III is a series of limitations on you. Néw
there's no way that you can draft a series of limitations  with-

out having a general concept of what it is that you're about.

Title III as Tool

That general concept of what you're about is what I'd

like to talk to you about for a few minutes this afternoon.

12
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It's not on the face of the statute. It's not in the lit-
erature. I haven't seen i£ in the organization manuals in
the Bureau. I haven't seen it in organization manuals on
the State level. Some hint of it appears in the wire tap
commission report.

What is wire tapping then? Not law and not technique.
What's the idea behind the statute? Well, the idea behind
the statute is that wire tapping and bugging is a tool, de-
signed to solve certain investigative problems. So you
have to understand what a tool is and you have to ﬁnderstand
what the investigative problems are to understand the wire
tapping statute. And I've come back right now to where I
was this morning when Ron [Goldstock] was talking [on in-
vestigative planning.] Ron attributed [the concept of] the
"can't do-can do lawyer" to me. Well, the truth is, I
didn't think it up. My understanding of [the] "can do and
can't do lawyer" comes from Robert Kennedy. When I was in

the department in the 1960's, in meeting after meeting after

meeting, Robert Kennedy would say: "I want to do such and
such," and five lawyers would say: "Mr. Attorney General,
you can't do that." And the refrain would come in: "will

somebody here please tell me what I can do and stop telling
me what I can't do." His attitude was that we had problems
in our society, civil rights and organized crime and anti-

trust, and the function of government was to something about

those problems. And the function of the law was to see to it

13
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that what we did about those problems was consistent with

our values and our traditions. It wasn't the function of

law to turn and tell people that you can't do this, you

can't do that. If you.think of wire tapping, and I'm talk-

ing to you now as prosecutors who will be supervising wire

tapping, as a series of don'ts, you will inhibit the investi-

gatory process. If you think of it as a series of ways

things can be done and can't be done, [and] you put the em-

phasis on the ways they can be done, you will make a creative

contribution to the partnership between prosecutor and in-

vestigator. If you get nothing else out of this lecture and

out of this week, [get al change in attitude, and I

mean [a] change in attitude primarily among supervisory
people, supervisory people in a prosecutor's office or

supervisory people in investigative agencies or in the De-

partment of Justice in Washington. Don't come to every

situation to find a problem. 1If there is a reason for

that mindset among lawyers, it is attributable to law pro-

fessors, like myself, who in the first semester of law

school, in the socratic method, train you into finding
things that are wrong and then continue that process for

three years, never giv[ing] you an opportunity to think
imaginatively, positively, or creatively. Forget what you
learned in law school on figuring out how not to do things.

What kinds of problems will wire tapping solve. Think

about it for yourself. (1) It will turn hearsay infor-

14

mation into admissible evidence. vou can use hearsay for
prob?ble,cause and if the wire works, you go from an infor-
éant S report, which is hearsay ang pProbably not usable

Tnté admissible evidence. great way of thinking abou;

1% 1s a way of changing evidence. rt will take investi

tive Suspicion, if YOu massage it g little bit, turn itgjnt
a pfobable cause, into pProof beyond reasonable doubt, )
Isn't that what the whole Process is a1}l about? you start
aF one end with sopme Suspicion, you massage it a little

bit, you get it up to Probable cause, you put g wire in ang

you've got pProof b
eyond a Teasonable doubt, That’s Nno minor

Goldstock was talking about an informant this morning
and somebody raiseq the Question, well, is he reliable? Th
?nly.people [that] really rel[y on] informants, are juéges e
lssuing search warrants, I would have real Problems relyin
on most informants, The typical informant has already ’
furned against the culture in which he livesband he's deal
1pg'w1th us because of what? Fear, favor, Or revenge, all
motives to lie. The reliable informant ig a fiction in
the law, an apPpropriate one T Suppose, that YOou can't get
around and that ¥You must live with, But what wi1ljl wir:
;app}ng do for you? It will take a "reliable" informant'sg
‘eafsay testlmony that ig Suspect ang impeachable, and turn
1t into unimpeachable tapes. Now it's true pPeople can

complain tha i w in
t you can edit tapes, [But] the ire ta i
Y PPing
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commission studying all surveillange in the United States-
found hot one instance of documented police tampering with

tapes. 1In fact, in the literature, although this is one

of the largest single objections to electronic surveillance,
there is not one incident documented where an effort was

made by law enforcement to doctor a tape and use it for the

disadvantage of a defendant. Not one incident. So while

it is an allegation, it is in fact contrary to experience.

You take evidence that is impeachable and put it into a

virtually unimpeachable form. Remember what the jurors in

the Watergate case said. One of them came out and was

quoted in the paper, I immediately wrote it down, a Nixon

juror said "It is hard to argue with tapes. It's too bad

we couldn't have tapes in every trial." Think about that.

It's true. Richard Nixon was done in by wire tapping.
Appropriately enough in light of Watergate. Is there any
real differenqe between a wire tap that is put in with a
search warrant and brings back a tape, and subpoenaeing a
person's tapes? It's a court order that brings out a tape
of the actual conversation. There's no functional difference.
Richard Nixon was done in‘by wire tapping, appropriately
enough! | ‘

(2) Largely unnoticed [in] the effect of wire tapping
is that it not only cuts deep into a conspiracy, it also
cuts wide. . . . [I]t picks up all of the peripheral people

in the conspiracy. The easiest and best illustration of

16
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that is one of the cases that was examined by the national

Wiretap commission: the Sherbergen case in Detroit One

wire placed in Detroit, in a narcotics case, not only picked
up the basic distribution group in the city of Detroit, it
picked up the pilot that was flying the "stuff" in from Peru.
‘[O]ne phone conversation was actually between Detroit and
Peru, so [the wire] picked up the exporter in Peru. It got

the whole of the conspiracy as it was laid out.

Now, I have to tell you frankly, it did not get all

of the conspiracy. There °s some evidence that it was fin-
anced by L.C.N.* people and the investigation never got to
the L.C.N. level. But it took out the whole exportation-

importation—distribution—organization in one fell sSwoop.
Conventional methods of investigation could pPerhaps have
taken out some of the members of that organization sequen-—
tially. Aand, if [done] sequentially-~person by person--
the 'likelihood is that each would have been replaced. What
happened when one wire investigation identified virtually
simultaneously the entire group and permitted the indict-~
ment of the entire group [was that] it eliminated the whole

o i e i
rganization. Now, I am not going to kid you; you can still

buy heroin oén the streets of Detroit. But that may be more

a function of the absence of additional wiretaps, or further

investigative methods; it may also be attributable to [the

*L.C.N. = Ia Cosa Nostra (Mafia)
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lack of] reform of the socioeconomic conditions that led
to addiction. But from an inﬁestigative point of view, if
the objective was to take out that organization, wire tap-
ping was appropriate for that goal or objective.’
If I say that wire tapping is a problem solving tool,
finding out what the problem is, is a major dimension to |
it. Now ironically, there is only one place in the wire'
tap statute where this concept appears. The word "objective"
appears only once in the wire tap statute in 18 U.S.C. §2518
(5) in reference to time. It says you can put in the tap
long enougli but not longer than the objective that you have.
What does the statute mean by objective? What the statute
presupposés is that in your investigative plan, ([and] there's
no place in the statute where it talks about investigative
plan, but you can't meaningfully say that you have an objec-
tive until you've sat down and planned it) that you can keep
it in until &ou.reélize your objective. That's a clear case
in the statute where the underiying, the inarticulate assump-
tion of the statute is investigative planning and objectives.
[Similarly, with regard to alternative means] unless you have
a concrete‘objective in mind, how can you say that‘you looked
to see whether you can reach ahother way and having failed or
found it to be toco dangerous, you put in your wire. The same
thing can be said in terms of parties. How do you identify
which parties you ought to tell the judge about. Case law

talks about probable cause, but its really in terms of the

18
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investigative plan. Isn't it? With the little bit of sus-
Picion and a little bit of probable cause you get a wire on
two or three people but your objective is to fill in the
size of the conspiracy that you're working with, to fill

in the other pParties. To get evidence against the other
parties, that's your objective; and it is a problem solving
tool in terms of those objectives: identifying people,
parties, offenses and times.

In the context of a fencing investigation, for example,
what is your objective?* It is primarily, in my judgment,
or ought to be,‘to gather evidence against all members of
the organization and potentially to gather in all members
of necessarily allied organizations. If you are putting
a wire in on a fence, sit down and try to figure out what
role that particular fence is playing. Do we know, from
what we understand about the redistribution system, what
other parties probably play a role in what he is doing? If
he, for example, is a legitimate outlet fence, he [probably
does not deal with] thieves; [the outlet fence] is the last
level before the general public. IfAhe is a legitimate
outlet fence, he has a wholesaler fence dealing with him.

So it is fairly clear that you want to get the wholesaler.

An objective that would only aim at the retail outlet is

. *See generally, .Blake i i
. . . . Y and Goldsmith, "Criminal -
?isﬁiéguzggnsz fggie?lg§o$erty: The Neeé for LawaReggrm,"
. v 6): Strategies f i
Criminal Receiver of Stolen Goods (LgAA lggg)Combattlng the
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too narrow. You have to say: "Hey, there's probably a

wholesale fence out there he's dealing with."

If you are going after that wholesaler or broker fence,
you can also reasonably assume that retail outlets exist

and your investigative objective ought to be to identify

all of them that your broker fence is dealing with. If the

broker fence is truly a broker, that is to say, if he is
setting up hijackings along the line, you can reasonably
assume that hijackers are involved and your investigative

objective ought to be to identify all the hijackers he works

with, [and] all the retail outlets he works with. He may

very well be dealing with certain other specialty fences.
[He] is primarily a broker picking up whatever comes along--

targets of opportunity. He is going to have to "job-that-

out," very often, to a specialist. .Therefore, your objec-

tive ought to be to find who the specialists are. If he

has a sophistiéated operation, the likelihood is, corruption

is invelved. That means there is a crooked cop somewhere,

and you can be assured, as sure as you are sitting here,

that there will probably be a crooked lawyer around somewhere,

too; [the fence] needs professional services. Not always,

but too often. He may very well need an accountant, he

may very well heed a lawyer, he may very well need a bail
bondsman. Your ultimate investigative objective should be
to identify all of those parties. That is the scope of the

real functioning organization; those are some cf the other
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people or organizations that are working with him. A
wire offers you some promise, not simply of a fencing case
against the first person, but to take out that whole dis-
tribution network. L

My own judgment is that, as a long term Ooperation, you
really ought not always to focus entirely on the fence. Every
time you can find one of our people, a lawyer or a crooked
COP, you ouvght to take the time and trouble to make that
collateral case. If there were no crooked lawyers, a lot
of crimes would not exist. We do more harm, frankly, than
a lot of other people,

Let me make two pPreliminary remarks before we get into
the question of meeting the formal requirements of the stat~
ute. I sound like T am suggesting to you that wire tapping
is a good idea and that it will solve pProblems for :ou.

Let me be openly candid about it. Wire tapping will wipe

your shop out if you don't do it right. That statute not

only has criminal Penalties in it, it has civil penalties

in it. It will not only suppress the evidence that is im-
Properly taken, it will also result in liquidated damages

and attorney's fees against everybody who participates in
putting it in, if you don't do it right. There is a major
disincentive on anybody's part to pPut in surveillance with-
out two things: (1) technical training in it, ang by this
I mean learn the don'ts so that you can operate them cor-

rectly and in good faith, [and (2)], go in witk technically
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trained law enforcement officers who kndw now to put it in
properly and man it properly SO that they can draw out of

it what's there. And by technically trained law enforcement
officers, I also hope that you'll have adequate equipment.
Look LEA through grantsmanship will get you the adequate
electronic equipnment. Nevertheiess, 65% to 70% of the major
Supreme Court cases dealing with wire tapping and bugging
record on the face of the opinion that the bug did not work,
+hat the tap failed in some wéy. 1 have never had a con-
versation with an FBI agent O other people‘involved in
putting in surveillance {whol could not tell me oné story
after anothex apout eguipment that failed. Good Lord, if
you're going to spend all that time working on the affidavits,

get equipment that will work. That ought to be the minimum,

yet time after time you get guys in there with stuff that

won't work.

authorizing surveillance

Wwhat are the requirements for a wire tap? There are
six. Let me explain them tO you a 1ittle bit for the reasons

pehind them and I think you'll understand how they operate.

Requirements: Prosecutive Decision

First, wire tapping under Title III is a prosecutive
decision. It is no longer a police decision. The decision

by the congress to take the wire tap away from'the‘police
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is based on i <
two things. (1) A perceived experience that

the police i |
abused it, We can argue whether that's true or

’ -

r
[4

1

the evide
nce w
as suppressed or no conviction [resulted]
!

it didn't make i
any difference, the cops were counting col

l - T i i
ars [The] decision [was] to make it a prosecutor's jud
J g

ment wheth i
er a wire tap or a bug should be used, because
'

’ 14 r

and that is convictions, "not sent
ntences, not impact in the

> . . "
y I con - y r y

part of the i
general policy or general strategy, are largel
Y

’ l

[

that motivat
es prosecutors.] [That factor was] the assump

tion the Co i i CcCutiv
ngress [had in mind when it] made it a érose tive
decision and i : \' 'Il
| not a pollce decision [tO conduct surveillance ]
Now there a \Y \Y e |
re a lot of technical rules that have develo d
p

about who's su i
pposed to sign things and whether people can

writing. Th i
at kind of prosecutor baroque is contained i
in

the back
ground papers. For God's sake, don't lose a wi
wire

tap on the
grounds that the prosecutor didn't sign the ord
er
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or whether the delegation was proper. There's just simply
no proportion between the suppression of evidence and the

loss of that case aﬁa the failure to live up to those kind

of rules.

Offense Reguirements: Designated

Second major point; Title III deals with designated
offenses, which means you can't get a wire tap for every-
thing. You have to get a wire tap for the designated of-
fenses. How do you learn the designated offenses? Go

read them. They are on the face of the statute and make

sure that you are using them in that context. Why did Con=-
gress choose to go with designated of fenses? Well this is
a story that is worth telling. What Congress didn't want
to do was authorize surveillance for’the sex crimes: adul-
tery, fornication, homosexuality. But there was no way Con-
gress could vote to exclude adultery, fornication, homosexu-
ality from the list of crimes, directly. I mean how can

you legislatively be against that, particularly if privately
you are for it? So a mechanism or word or phrase, a euphe-
mism, was developed and the euphemism was: dangerous to‘.
life, limb or property aﬁd punishable’by more than year in
jail. If you think about it for a minute, what in the ?rim—
inal code except sex offenses is not [dangerous to] either
life, limb or property? Only the sex offenses. It is in

fact a euphemistic way of saying the negative.

24
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Unfortunately that has caused some confusion in the

states. The question is where the "ang" applies. Normally,

the way that [Phrase] should be construed, and legislative

history is explicit on this. Designated offenses in the

federal list are clear and designated offenses in the state

list are clear. There's a series that are set out specific-

ally, for example gambling, but then there's the catchall

clause at the end that says dangerous to life, limb or prop-

erty punishable by a year. What does "and" apply to? The

better opinion is that Yyou can get a misdemeanor gambling
wire. The less well reasoned opinion is that the felony

limitation applies as well to gambling. That wasn't the

intention of Congress, although the intent was not expressly

Sset out in the terms that I have given it to you. Yet the

legislative history is explicit on the "and".
What must you do in terms of that designated offense?

You must link up probable cause, which you all know about

from regular search warrants, with the person, phone and place,

and subject matter. It is different from an arrest or typ-

ical search and seizure. [In] a typical search and seigzure

there is no necessity to have a person involved. All you

have to do is know the thing is evidence and it's located

in some place. For an arrest all you need is probable
cause as to person, place or phone, and subject matter, and
it must be in terms of the designed offenses.

The probable cause problems for wire tapping are not
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that terribly different from search and seizure. Two hints

for you for practice. 1t is a good idea to think of every

fact in your wire tapping application as standing on some
footing and the facts should be in one paragraph and the
footing ought to be in the next. This is what I know and
this is how I know it. Normally, how I know it is going to

pe from an informer. And then you have to do two things
under Spinnelli*. You've got to establish the reliability
of the information and the reliability of the source of the
information.. That means, and this is in rough terms, you
need three paragraphs for any fundamental idea. One para-
graph to set out the idea, one paragraph to set out the
source of the idea, and one paragraph to give the judge
reasons to beliéve the content of thé idea and the person
who gave it to you. I£ you have that kind of small rule
for yourself, = think three - think that you have got to do
three things, an idea, a person and a source, that is, an
evaluation of the person and the jdea, you won't have any

Spinelli problems, Or You shouldn't have any S‘inelli prob-
opihes - spines--

lems.

Designated Person

Now the wire tapping statute has another provision in

it. It says you have to designate the person that you ex-

*yUnited States V. Spinnelli, 393 U.S. 410 (1969) .
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pect to overhear, if known. What does that mean? Well, I'll

tell you what we thought it meant in '68. 1In 1968, if you

had asked me whether you have to designate the person to be

overheard in terms of the 4th Amendment, I'wouid have said

yves. The wire tap statute in fact has that clause in it,

designate the person if known, because I thought the con-

stitution under the 4th Amendment required [it]. . . I

w
as wrong. The Supreme Court has now told us that you don't

have to designate people, that the 4th Amendment only requires

the designation of crimes. But 'there's a statutory clause

based on my misperception of the constitution at that time

that says you have to designate persons. What it means is

that if you don't have probable cause for one of those people

in Goldstock's outline [on investigative targets as part of

investigative planning], you can't put his name in as a des-

ignated person. If you don't have probable cause, you can't

ut hi i
P his name in because you can't secure authorization to
ove

rhear a known person, by known I mean his name, if you

don" ‘ |
on't have probable cause. If you do have probable cause,
P

you must put his name in. So there's only two categories.

Probableé. cause or no probable cause. That's obviously a

dilemma, because probable cause is an elastic standard. One

. .
man's probable cause is another man's lack of probable cause

What' ] i i
at's the solution for it? My solution for it is. as follows:

go down in a very careful articulation of your investigative

objectives, identify all the people you know to be in the
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situation and ones that you may reasonably suspect to come
into it. Get as many of the names as you can. Go down the
list and say "which ones do I have . . . probable cause for?"
Those you must put in. "Which ones do I certainly not have
probable cause for?" Those you cannot put in. What about

the ones in the middle, the gray ones? My solution to you

is, designate them in the application but not in the order.
Bring them to the judge's attention, and say:' "Your honor,

I do not think I have probable cause as to these three people.
So while they're known to me, and this is the basis on which
they're known, they're not ones that I want ap order for
because I think I haven't got probable cause. But what I
want you to do for me is if there are any special rules of
minimization that you would want to put on these people, be-
cause they are for example a lawyer or priest or bailbondsman,
or something, then tell me what they are, and should these
people come into the tap, although I do not have legal prob-
able cause to believe that they will, we will minimize those
people accordingly." What you have done by this is met what
I think is the Supreme Court standard in Donovan*. [The]
Supreme Court told us in Kahn** you don't have to [designate]

if there's no probable qause. They told us in Donovan, if

you have probable cause you must. But they wouldn't suppress

*United States v. Donovan, 429 U.S. 413 (1977).

**United States v. Kahn, 415 U.S. 143 (1974).

28

for a failure to designate unless two things were present:
the failure was deliberate and it caused prejudice. The
only sense in which I understand the word prejudice here
is that the failure to bring it to the judge's attention
deprived the person to be overheard of some protection
that he would have had had the judge known about it., I
think the way around that is straightforward. Bring it

to the judge's attention, but don't ask to have it in

t

‘the order. Have it only in the application and ask to have

any special minimization rules applied to you, or any pro-
hibition against listening to this person. If the judge

doesn't give it to you [there's no prejudice].

Requirements: Exhaustion of Other Procedures

The fourth requirement is that you exhaust other in-
vestigative procedures before you put in a wire tap. I
think I cught to be explicit when I say that I feel about
wire tapping and about bugging a lot like I feel about bat-
tlefield surgery. It's always bloody, it is not always
successful, but in certain situations there is no practical
alternative. 1It's only when there is no practical alter-
native that wire tapping is tolerable in a free society.

It is a gross invasion of privacy. Do not do it unless you
have to. What this means to you is: look what the alter-
natives are. If you can make a case without wire tépping,

. N v ‘ ! (
do it. It is cheaper. The average wire tap costs about
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$12,000. It involves enormous lawyer time. I do not want
to overemphasize this. In fact, a good wire which has

been put in carefully will avoid trial, and trial is more
expensive than a motion to suppress. The study of the
commission [shows] that if you put a good wire in and the
defense counsel and the defendant hear it in the preliminary
proceedings, the defendant will uSually plead guilty. He
does not want to go before a jury with that kind of evidence.
It may be in one sense money-saving if you do it right;
time-saving if you do it right. If you do it wrong, you
have years of litigation. It is, therefore, a technique

of last resort.

What [the alternative meéns] clause in the wire tapping
statute does is try to make the prosecutor articulate the
reasons for his decision . . . that to advance this investi-
gation there's no practical alternative. Again, its only
in terms of an investigative plan that has [an] artiéulated
objective in which you have considered what the alternatives
are, that this clause can be complied witﬁ. It isAno longer
your prosecutive decision.as soon as its a requirement in
the statute. It now becomes a judicial decision whéther the
investigative alternatives have been examined, thought
through and rejected, either because they're not apt to be
successful or they're apt to be.too dangerous. That tells
you a couple things. One is you must share your reasons

with the judge. Now that's great the first time you draft
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an application. It will be a fresh expression on your
part of what the alternatives are. What happens, my good
lawyers, the second time you put in an application? You
grab for the old papers, right? You change a couple words,
you throw it into the typewriter and out comes boilerplate.
The chief difficulty with drafting these applications is
pPrecisely the tendency on the part of the prosecutors to
take forms and just £ill in a couple of different words.
The courts are troubled with boilerplate in this area. Try
to figure some fresh imaginative way of particularizing to
this case why the investigative alternatives have been ade-
quately resolved. Let's be realistic, too, . . . if you

put one gambling wire in and you put another gambling wire
in, they will all look alike. If you put in one narcotics
wire and you put in another narcotics wire, it's not entirely
the fact that you are inarticulate that you can't express

in different words why this case is not unlike the othér.
Nevertheless, even though boilerplate may be an adequate. ex-
pPlanation of why this case is different, try to look for

the facts and to articulate . . . for the judge [why] in

this case . . . the investigative alternatives are not ade-

quate.

Requirements: Time

Number five. Time. The federal statute authorizes

electronic surveillance for not longer than 30 days or your
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investigative objective whichevef is less. Why did Con~-
gress take 30 days? In fact, the prosecutive descretion

on the part of the department of justice is about 20 days.
Some states have state statutes that cut it down to 20

days. I'm familiar with the process in a number of state
legislatures that have arrived at this and it's because I

am that in 1968 we set it at 30. I figufed wé would set

the federal level at 30 for two reasons . . . . We

made a careful examination of staleness cases in probable
cause.. Staleness is: on the 30th day of wire tap your sur-
veillance is premised on probable cause set out in your now
30 day old application. In the federal system when it

takes 6 to 8 weeks to get a wire tap in, your probable

cause may even be oldér. That means that there is increas-
ingly a staleness problem. We found no case that sustained
probable cause after about 45 days so we set the federal
limit at 30. We didn't set it at 20, which would probably
be more appropriate, because we knew that state legislatures
that would follow ‘the federal approach would probably say,
like all legislaﬁures do, "I want to be in favor or privacy
so I'1l cut the limit down." So we set it at 30, which is

high enough to let the state legislatures cut it back a

"little bit and not be too tight to restrict the statute.

That's the heart of time. It's not much more complicated
than that. You can justify a surveillance as long as you

can justify it in terms of the facts of the individual case.
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Requirements: Previous Applications

Number six. There is a requirement in the statute that
you tell the court about previous applications. Why? There
was a fear that the prosecutor would harrass individuals
and seek to gain evidence against them by repeated wire
tapping. Unless the court was informed of the previous un-
successful wire taps, they would not be in a position to
prevent harrassment. A lot of people haven't noticed this,
but there is within the concept of the federal statute abso-
lute judicial discretion to. deny any wire tap for any reason
Or no reason at all. One reason that a judge could decline
to authorize a wire tap is the thought that even though you
have probable cause in this instance, it is an harrassment
to go back on the same guy again. The only way he is going
to know.about the fact of harrassment is if you tell him
about your past applications involving this person. What
does this tell you? The only way you're going to know whether
you had previous applications on this guy is to have records.
You've got to have some adequate system of indexing previous
taps and previous applications. If only for this reason.
Listen, there are a thousand other reasons why you ought to
have good records, but this is one of them. A problem is
presented by that requirement. It has gone unnoticed, I
think, by defense counsel; but eventually it is going to

get to them. In Giordano* [the Supreme Court] suppressed

*United States v. Giordano, 416 U.S. 505 (1974).
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not only the first case in front of it but the derivative
cases on the grounds, and ho other grounds . . . , that the
first application was noted in the second application and
therefore as a matter of law the second application was

the fruit of the first. See the dilemma? If you don't put
it in it violates rule number six. If you do put it in and
it was bad, you suppress the second wire tap. What do you
do then when you have a questionable wire tap that has played
a role in the investigation and you don't want to rely on‘
it in the next application? . . . My solution for you
though is straightfbrward. Tell the judge about the prior
wire tap. Tell him only enough about it to make the kind
of decision I've discussed with you and then ask him for

a specific finding that he does not rely on the prior wire
tap in granting thé second wire tap. Now, I don't know if
this will get around Giordano, but . . . if the judge is
notified of thewire tap because of rule six, and then specif-
ically declines to rely on it in issuing the current order,
I don't see how the rationale of the suppression rule would
apply, and if the rationale doesn't apply the rule won't
apply. I can't believe that the Supreme Court laid down

a per se rule here that's not going,to be amenable to argu-
ment case by case. Nevertheless, look what this puts on
you. Every time you cooperate with somebody who hasn't
done the wires as carefully as you have, you've got to

know what his wires are to notify about a previous applica-
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tion. And second, in light of Giordano, you have to really
make a judgment as to whether his wires are good, because
if his wires are bad it will bring down like a house of

cards a whole series of very sophisticated cases.

Executing Surveillance

Let us take a look at executing surveillance. What
have been the major problems? As I seé it, there are two
real problems and two specious problems. The two real
problems are minimization and amendment and the specious
problems are notice and sealing. Let me talk about the

specious problems first.

The Specious Problems: A) Sealing

Will you tell me why there is a problem with notice
and sealing? Would you please tell me why prosecutor[s]
and police people have had problems with notice and sealing?
Sealing is nothing more than custody and integrity. 1In the
New York County District Attorney's 5ffice, they have large
series of reels where they have beéen taking inventory, in
effect, sealing taps that go back to where they do not have
tapes any more; they have wax discs. This business of taking
a couple of tapes and throwing them in a trunk and leaving
the trunk in your basement or in a file cabinet for six or

twelve months is outrageous. There is no reason for a prob-
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lem with sealing. You finish it and you seal it. What
is the seal? It is a piece of tape that the judge puts on

it. That is a specious problem.

The Specious Problems: B) Notice

Would you please tell me what the problem with notice
is? 1In effect, it is a penny postcard. You must notify
everybody that was named in the application{-that‘is net a
big deal. My own suggestion to you is: you ought to bring
to the judge's attention anybody who was overheerd.for whom
you have a name, SO he can determine the question of notice.
The statute requires that in addition to the named people
in the order, all other people overheard, in the interest
of justice, must get notice. I would say anybody that you
plan to indict, anybody that you plan to call as a witness,
or any other person who is more or less affected by‘the sur-
veillance [should receive an "in the interest of justice"
nqtice]. If.it is an illegal surwveillance, I think you
must notice everybody for whom you have a name.

The purpose of notice is to get a;ound the problem ofA
surreptitious surveillance.' Traditionally, when you executed
a search'werrant, you went to the front doer, knocking and
announcing who you were. The citizen knew that you were
there and had an opportunity, at least; to allow you to come
in peaeefully and, if necessary, turn over the prdperty that

he was holding. He could subsequently sue to vindicate. his
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rights. With a wire tap or a bug that is not the case.
Thrown in in the dead of night, listened to, filed away--
nobody knows it ever happened. The purpose of the notice
provision is to guarantee that while surveillance may be
initially surreptitious, ultimately it will not be. Give
them notice, and if it is illegal, stand back and be willing

to take the civil suits that I hope they file.

When to Give Notice

[Persons who have been under electronic surveillance]
should be notified within a reasonable period of time.
[The statute saYs 80 days after the termination of the sur-
veillance unless you have a reason to postpone. A reason
to postpone is "good cause," and "good cause" means an in-
vestigative reason. The presumption is that notice goes
out and [that it does so] regularly. The 90 days is not
something you take every time. Somebody is going to have
to set up a‘filing system, just like you keep an office
calendar: who has been overheard, wno should notices go
to--notice must go out. If there is a problem with noticing,
a real problem and not a routinely assumed problem, disclose

it to the judge: it is;good cause.

Failure to Give Notice as Constituting Grounds for Suppression

Orne of the issues that the Supreme Court has now de-

cided is: "Does a failure to [give] notice constitute grounds
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for suppression?" [You must ask: was the defendant]
prejudiced? Clearly, if [he was] prejudiced, it should be
suppressed. If [he was] not prejudiced or had actual know-
ledge, you have a different case; the rule appears to be:
no prejudice--no suppression. If the courts decide to get
tight because prosecutors are intentionally not supervising

[their taps] and [are] not giving notices, [prosecutors]

are 1in trouble.

The Real Problems: A) Minimization

Let me talk about what I understand to be the real
problems. The real problems are'minimization and amendment.
Minimization is not really, in my judgment, a problem. It
is simply that you must exercise intelligence in the execution
of surveillance. 1In a traditional search and seizure, you
searched a place for a specific thing over a very limited
period of time. 1In a wire tap, you search a channel of
communication or a place of communication over a relatively
long period of time. You can foresee at the beginning that
conVersations have several aspects; some are related to A,
some are related to B, but you are only entitled to listen
to A. What minimization [represents] is a goal: no more
invasion of privacy than necessary. That is not something
Fhat [can be] siﬁply worked out by the judge when he issues
the order. It is somethihg that continually must be worked

out during the process-of the surveillance.
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The cases are, in my judgment, fairly clear. [There
are] two rules. What is required here, federally, is [al
good faith effort to minimize, not to eliminate completely,
but to minimize. That means you have to have an investiga-
tive plan; you have to know the probable people you are going
to listen to; you have to instruct your officers. The key
difference, if there is a difference in the cases, is between
the whole world and New Jersey. The whole world says, pri—
marily, intrinsic minimization; that is, you must listen
call-by-call. If it is the proper person and the proper sub-

ject matter, you may continue to listen. If ‘it is not the

proper person or not the proper subject matter, you must

'stop listening and you may spot-sample. That requires an

act of faith: you [have to] believe the people [conducting
the tap] will, in fact, do it this way.

I am afraid maybe we just have to accept acts of faith
once in a while. There is no ultimate answer to: "what if
the police are gqing to lie?" That is a "what if" question
to which there is no answer. If they are going to lie on
minimization, they are going to lie on informants; if they
are going to lie on wire tapping, they are going to lie on
planting evidence. If the police, in fact, are liars, all
bets are off. It is a problem for police selection and
training. It is not something the law can do much about.
The law ultimately has to assume that its agents have in-

tegrity. I do not want to sound like Pat Gray, talking about
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a presumption of regularity. Nevertheless, I do not think
you can construct a legal system that works on the assump-

tion that its agents generally act unlawfully and cannot be

trusted to tell the truth.
Nevertheless, the genius of the American people has

been in setting up safeguards. The genius of Congress, in

setting up the statute, was to-get lawyers into the process

of execution. This means [that] if you have one duty in this

game, it is to supervise the execution of that surveillance
.order. This means you should be in daily contact with [your]
people. You should be reviewing the minimization instructions:
‘wide in the beginning, narrow in the end. Once you find out

she is a babystter, once you find out it is grandma calling

the grocery store--do not listen. As soon as you find out

that he is talking to a lawyer and you know who the lawyer
[is] and [there is] no indication of corruption, minimize the
lawyer out, intrinsically.

The New Jersey rule, which is a special thiné, is
extrinsic minimization, although I understand they are.now
changing their practice. This means [that] you set the times
of day or possibly get a visual fix, for example, in a public
phone booth, and you only turn [the'tap] on when he comes in.
Once he comes and begins talking, you never shut it off,
except if a lawyer is involved, or an indicted defendant.

It may very well Dbe in énort taps, in areas like gambling

and maybe narcotics, in effect there is no difference between
' b
i\
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trinsic and intrinsic minimization. 1In the fencing area

underline in the fencing area-- the difference between in-

trinsij i i inimi i i
nsic and extrinsic minimization is the difference between

day and night. I do not see how you can get by with anything

o . . C e . .
ther than intrinsic minimization in fencing, homocide
r

bribery—-whgre you do not have that pattern of regular calls

You are going to have to sample it as you go along

The statute permits you to gather not only evidence,

but: investigative leads that are evidentiary. For example
r

one of the first wire taps that was ever put in by the F.B.T

was put in the Miami airport and the story that I am told

1s that they had a visual fix on it. They were able to mini-

mize by looking [at the defendant] when he walked in. [It]

turned out the defendant himself had hung an out~of-order

Sign on the public phone booth that he turned on and off

when he went in. When they got him, he was a bookmaker

and he pPrimarily placed bookmaking lay-off bets. One of

his calls was to a flower shop and he had flowers delivered

to his address. While that is not a bookmaking call, it is

an identity call. It gave you the name and address of the

person making the call. Consequently, I think that is of

s .. . , . e
ufficient evidentiary significance in the investigation

an i ls 1
d, under the Circumstances, is incriminating, [It] may

b . - . .
e not incriminating as to gambling, but [it is] incriminating
as to identity and therefore not something that necessarily

would have to be minimized. i
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The Supreme Court did the government, at least, a favor
in Kahn.* Unbeknownst to [the] author [of‘the statute], the
Supreme Court, in Kahn, fQuhd that the key thing [in minimi-
zation] is not nameé, but subject matter;'that subject matter,
and not identity, determines the relevancy of the call [in]
fit[ting] it into the category of "incriminating." What
Kahn tells me is that the Supreme Court is not going to
read Title III narrowly; it is not going to say that there
is one primary interest here called privacy, one sﬁbordinate
interest called law enforcement, and, on thé whole, the balance
of [these factors] favors privacy. Stewart [is the author of]
the opinion; [he is not well known for favoring intrusions].

[The Court is] going to look at the statute in a balanced

way and it is going to say: "Hey, wire tapping is distaéteful,
but it is necessary and I am going to interpret the.statute
in such a way that it works reasonably. Therefore, we

are going to let them listen to [unknown persons] as long
asithe subject matter is appropriate." I think they are
going to permit it. [Thus] if your facts justify [the sur-
veillance of unknoﬁns] and you have artfully drafted your
order to fit your facts, Kahn permits, (if your facts justify
a large-scale scheme) a rather wide . . . net as to these
[unknown] people. Finally, the court did law enforcement

another favor in Scott,** in which it held that the test

*United States v. Kahn, 415 U.S. 143 (1974).

**436 U.S. 128 (1978).
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for a failure to minimize was objective, that is r look to
see what happened first before you look to the bad faith
of the officers. That means that it is going to be hard to
show failure in short tapes. Nevertheless, you ought to

have good faith--and be able to prove it.

The Real Problems: B) Amendment

Let me go to the other problem that is a real one and
is "screwed" up right now. That is amendment. It is a mis-
nomer to talk about it as amendment, for, indeed, there are
[actually] two problems. One of them is amendment: retro-
active amendment. The other one is a thing the courts have

begun to talk about as amendment; what they really mean is

a new order.

Retroactive Amendment

Let me first talk about retroactive amendment. When
the statute was drafted, the problem arose as follows. 1In
light of the Marron* case in the Supreme Court, if you go
in for liquor and you designate liquér, what can you séize?
The answer is liquor. In Marron the Supreme Court permitted
the seizure of books and records, not pursuant to the search
warrant but incident tp the arrest. But the law never

fully developed in this area. Typically, under the Rabin-

" *Marron v. United.States, 275 U.S. 192, 196 (1927).
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isi in to conduct
owitz-Harris* line of decisions, when you went

r’ l .

r

' ; * % n your
cident to an arrest theory. Now, under Chimmel when vy

i i row ou
search incident to an arrest is going to be nar Y%

i st
[have] a problem. Under the wire tap statute, when almo

by definition you do not have an incidental arrest and search,
y

you have a [larger] problem.

[For examplel, I go in for narcotics, and I overhear

murder Can I take it? We were afraid that what Marron

' i on a
meant was that you could not take murder if you went

i have a
narcotics tap because, under Marron, you did not

i . before
warrant designating it. We drafted Title III . .

i i "plain view"
the Supreme Court began playing around with the "p

i inac ain
doctrine The plain view doctrine, or the inadvertent pl

view doctrine, depending on whether you buy theﬂplurallty
inion in the Coolidge case***, permits pretty wide incidental
opin

i re-
seizure When the wire tap statute was drafted, it was p

plain view, at least pre- Coolidge.
If you go in for narcotics and overhear

What we had to get

around was this.

*Harris v. United States, 390 U.S. 234 (1968); United
States v. Rabinowitz, 339 U.S. 56 (1950).

**Chimel v. California, 395 U.S. 752 (1969).

***Coolidge v. New Hampshire, 403 U.S. 443 (1971).
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murder, you may use it on a quasi-emergency basis, but you
must get a retroaétive order of approval, in the nature of

a search warrant, that establishes that You were not in
there under a subterfuge and that it was incidentally seized.
That would permit you to use it at trial and for judicial
purposes. Unfortunately, the Seventh Circuit and the Second
Circuit in Brodson and Marion,* have interpreted the phrase
"relating to other offenses" as follow([s]. The order autho-
rizes A and the conversations overheard are A. No problem.
What if you hear B? No problem, you need a retroactive
order. What if you hear A-B? Have You got to get a new
order? In the Brodson case [the investigators] threw in

a wire, in a gambling case; the gambling offense I think
[was] 18 u.s.c. §1952. When it came time [for trial], [the
investigators] decided to try the gambling case under 18
U.S.C. §1955. It was a situation of A-B. The Seventh Cir-
cuit, in what in my mind was a wooden opinion, decided that,
although it was lawfully seized under §1952(A) since it was
going to be used at trial for another offense (B), [the
pProsecution] had to have an order of amendment. It was
simply wrongly decided. It was followed again by the Second
Circuit in Marion, so that if you go in for narcotics, over-
hear narcotics and later decide that You want to use it for

tax evasion, you have to get an amendment as soon as possible.

*United States v. Brodson, 528 F.2d 214 (7th Cir., 1975);
United States v. Marion, 535 F.2d 697 (2d cir., 197s6).
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If you go in for narcotics and you overhear murder, I say
that it would be only then that you would have to have ([the
order amended]. In other words, a retroactive amendment,

on the better construction, only applies to a wholly un-
anticipated offense not within the scope of the original
ordef. Marion has interpreted it to [include] any evidence
seized that is going to be used under a'designation different

from the original offense; it's wrong, but it is the law.

Pruspective Amendments or New Orders

[The New York Court of Appeals], in DiStefano,* [states]
that you have two problems.. [First], you have a retroactive
problem. Until you understand [the] relevancy [of the evi-
dence] and make decision to use it for either a different
offense or a wholly unrelated offense, you have no duty for
retroactive amendment. The second half of thét problem is:
if on a 30-day warrant [for narcotics] you pick up on the
second day some evidence of robbery, the question [becomes]-
before you usevthat evidence must you get an amendment? If
[the wire] was for narcotics and you heard robbery, the
answer 1is yes--within a reasonable period of time. If you
want to listen on the third, fourth and successive days to
succéeding robhery conversations, you now have a problem,

not of retroactive amendment, but of prospective amendment,

*People v. DiStefano, 38 N.Y.2d 640, 345 N.E.2d 548,
382 N.Y.S.2d 5 (1976).
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or in effect a new order--[an] amendment oéening up the
wire. I think you have a problem.

The question is: what is the unit of surveillance?
If you conceptualize the unit of surveillance as one of 30
days, I think you probably (and underline the word probably)
do not need a prospective amendment until you go in for a
renewal. Frankly, you are better off with 15-day warrants,
in which case it would probably take you as much time to
amend prospectively as it would to get a renewal.

The Court of Appeals decision in DiStefano is that, if
at this point you have probable cause to believe that suc~
ceeding conversations will occur dealing with robbery, you
must have an amendment or a new order for a prospective
amendment to be approved by the court before you listen to
the robbery, even though you could continue listening to
narcotics. The problem then is a question of time: when
do you have to get it? Right away or only when you renew?
I think the best theory is you have to get it as soon as
it is required, and I would say it is probably required
quick on long taps, but at least on the renewal with short
taps.

One of the difficulties with long surveillance is
that it seems like a long time between when you have prob-
able cause agd when you have the order. Therefore, could
these later overheard robbery conversations have been in-

radvertent? If you are conducting short surveillance, it
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is probably not a problem because you are going to renew

it about the time that you would amend anyway. The Second

Circuit has allowed you to avoid enormous amendment prob-
lems by saying that if you just tell the court about it,

you can a5sume that it is amended. I am thinking that you
ought to be Ver§ explicit with the court and tgll them pre-
cisely £hat you want to amend this narcotics tap to robbery.

Let. me end by summing up. Wire tapping works, but

it has to be worked carefully. I like privacy, too, but

as the Court of Appeals gaid in Kaiser:*l

as we might like, we cannot ignore
éﬁiuigalities.og life. We cannot ignore
the rise of organized c;lmlnal act.1V1tyh
and 'families' who promise to prov1deft i
true 'big brothers' of 1984: As Fhe ag
of this case reveals, some intrusion gnteg
the most severely regulated and restrlﬁ e
conditions are [sic] necessary, lest t f
only security we enjoy is that from gov
ernment intrusions.

96, 286 N.Y.S.2d

*Kaiser v. New York, 21 N.Y.2d4 86, 96,

801, 8???8233 N.E.2d 818: 824 (1967), afflrmgd on other
[

grounds, 3%4 U.S. 280 (1968).
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ELECTRONIC SURVEILLANCE:
Law and Strategy (Defense)*

James J. Hogan, Esqg.,**

I kind of feel like Justice Douglas sitting with
a8 hundred Rehnquists.

Professor Blakey told me that T did not haive to
go through the law and give you the law in the cases.
He says that I should just give you my strategy and
tactics. Unfortunately, in the present-day scheme of
things, the defense attorney's strategy and tactics [are]
the law. [One] very seldom win[s] on the facts these
days. What I am going to attempt to do is to tell vyou
what I do from . . . the first time a client of mine
knows that he has been £he subject of electronic sur-
veillance. I have broken it down into [five] stages:
the pre-indictment stage, the indictment pPre-trial

stage, the motion to Suppress, the trial of the case,

*Transcript of an edited lecture delivered in
August, 1979, to a seminar offered by the Cornell 1n-
stitute on Organized Crime on the Investigation and
Prosecution of Organized Crime.

**James J. Hogan, B.S. 1959, Boston University,
J.D. 1962, University of Miami. Mr. Hogan is a partner
in the firm of Cohan and Hogan, Miami Beach, Florida,

to offer evidence derived from eavesdrbpping. He has
lectured and consulted extensively in the areas of
electronic surveillance and gambling.
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and comments on the use of wiretapping under RICO.*

Hello. Is my phone bugged?

The first thing I do, and the thing that you people
should stop, is make an inquiry to the phone company.
I did it last week, [with ] Southern Bell, in Florida,
to determine if my telephone was being tapped. They
[came] out and checkled] it, and, interestingly enough,
they told me: "No, your telephoné has not been tapped
and you are not the subject of a legal court order."
If they do not tell®'you that, they refer you to the Fed-
eral Bureau of Investigation or to a local agency; so
you pretty well know, in that case, that youf phone is

being tapped. It seems to me that this destroys the

purpose [of the tapl, but that is one of the little tac-

tics we use.

Don't call me.

The first thing in talking to clients in a wire-
tap case . . . I don't want clients around. I don't
socialize with them. I don't go to dinner with them,
aid I don't went them in my office. Once I'm hired,
I tell them: "Don't call me. I don't want to hear
from you. I don't want you calling up to see how
things look because things look terrible." Anytime

somebody's on-a wire tap, it looks bad.

* Racketeer Influenced and Corrupt Organizations
Act, 18 U.S.C. § 1961 et seg. (1976).
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The toughest thing in my business is to stay clean.
Once you get to a position where you're charéing big fees
and you're representing people like Dellacroche of
Lanski, the government wants you. They think you're
part of organized érime if you're representing criminals.
A lot of defense attorneys are. One, Gino Bellino, an
FBI informer at the time, was recently killed in New
York. He was so wrapped up with his clients that he

became their partner. That's the worst thing that can

happen.

The Pre-Indictment Stage

The first thing I usually know is when somebody
is served with an inventory which has to be served, as
you know, within 90 days after thé termination of the
tap. ([Unfortunately, ] very seldom do clients come to
you when they get the inventory. They just put it in‘
a drawer someplace . . . and then usually a year later
they're indicted, and then you find out they did get an
inventory.) At this time I generally move, pursuant to
Section 2518(8)* (which is the inventory provision in
the federal code . . . allow[ing] the judge to give
you, at that time, the papers: the order, the affidavit,
the application, and the transcripts of the.conversation,

which [the judge] deems are in the interest of justice

*18 U.S.C. § 2518(8) (1976} .
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[to give youl). The [Florida] circuits and the federal
circuits are pretty uniform in that you do notkget that,
but I move for itlanyway because [the judge] could give
it to you if he wanted to. This [is] especially [so]

if you have a grand jury witness; [if] they are look-
ing for perjury before the grand jury,‘they have the
tapes and the transcripts all before them. I would like
to be able to go over those with my client before he
tesﬁifies before a grand jury.

I have on occaéion filed a motion for return. At
present, the law, at least in the federal courts, is
that you are not allowed to file a motion for return
as to the tapes and transcripts because you do not have
a possessory'interest in them: they do not belong to
you. One important consideration you can imagine for
the defense attorney is the seizure of money. When

they seize eight or ten thousand dollars, you are in-

terested in getting that back. 1In Dudley v. United States,*

[the court] gave the money back because [it] said that
there [was] nothing as to the money that [would] increase
[its] evidentiary value, if you just stipulate[d]‘that
such money was seized. [Y]ou could file a motion to
return, for‘instance, if your client is served an'in-

ventory, he knows he has been the subject of electronic

*320 F. Supp. 456 (N.D. Ga. 1970).
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surveillance, but [was] never indicted, and then is sub-
sequently searched and articles [seized] from him. He
could file a motion for return of the articles and [the
cases] provide for that. The case that [holds] that you
have no right to return of the tapes or the transcript

even where the interception was illegal is United States

v. King.¥*

Theré is also a problem here of actual knowledge
when you are not served with an inventory. [One] runis]
into this, for instance, if [one] file[s] a motion for
discovery or [one] file{s] a motion to cure the lack
of the filing of the inventory. The courts say, "Well,
you knew about it so you were not prejudiced." I have
to agree with Professor Blakey . . . that the inventory
problem is going to be decided against the defense un-
less you can show prejudice. In [this vein], the D.C.
Court of Appeals [has held] that actual notice pre-
cludes argument based upon the failure to have an in-

ventory served.*¥*

At the grand Jjury
The next problem we run into is the grand-jury wit-

ness where somebody is subpoenaed after he has an inventory.

*528 F.2d 68 (9th Cir. 1975).

**United States v. Johnsoh, 539 ¥.2d4 181 (p.C. Cir.),
cert. denied, 429 U.S. 983 (1976).
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At that time, we move for the transcripts, we move for
orders, we move for the affidavits, we move for the
applications. We refuse to answer, on Fifth Ameridment
grounds, if we think the answer will incriminate. We
also‘raise, at that time, the fact that there has been
illegal electronic surveillance. Generally, the courts
will take the appliéation and the order and look at
them in camera. If they find the ordér facially suf-
ficient, then they just say that you have no right to
continue to refuse once you have been granted immunity.

The Federal rules require thatball grand jury test-
imony be recorded in federal courts. It's mandatory.
And that includes the [prosecutor's] closing arguments.
You're all from different states, and I don’t know what
your state rules are, but it's a big step forward to
make prosecutors realize that what they say before a
grand jury now they have to answer for. I've had cases
where they were inadvertently recorded. One prosecutor
in a Medicare case said: "Now, the doctors are going
to come in and lie to you, but we have offered them an
opportunity to testify under the Department of Justice
standards." He didn't know he was being recorded. = It
was true that the doctors came in and lied, but their
ind;gtment was dismissed. B

I also, [at this time], file a motion for the

transcript of the grand jury testimony, [undér] Bursey
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V. United States.* I do this because [if my client]

goes in to testify [and] does not have the transcripts,
you fellows, by artfully questioning him, can make sure
that he commits perjury. If you want to call him back,
I want the transcripts of the first grand-jury testimony
to go over with him, So I tell the court [that there]
might have been a technical violation or an inadvertent
mistake that he wishes to clear up at the second appearance.
Another question that we have, especially in the
Southern District [of Floridal, is whether there is a
‘valid grand jury subpoena. This happens a lot in wire-
tap cases. You can image [that] the wiretap investiga-
tion, as to the Bureau or other aggncies talking to the
witnesses, does not really begin until the inventory
has been served. So the subpoenas in the Southern Dig-
trict of Florida require you to appear at the U.S. Attorney's
Office. [This] is an illegal subpoena; there is no such
subpoena. We either just d6 not obey them or we use
them to attack, once the government has said that [it]
will give [my client] immunity. Interestingly enough,
most of the witnesses [who] are called in the wiretap
cases dare actually targets of the investigation; if they
are not going to be indicted, certainly they are going
to be given immunity and are going to be witnesses. The

D.C. Circuit,** in [a] grand jury-investigation, [has]

*466 F.2d 1059 (9th cir. 1972).

**In re Possible Grand Jury Investigation, 17 Crim.

I Rtpr, 2398 (D.C. 1975) (unreported decision).
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said that [when faced] with this situation, you go to
the court and tell [it]: 1) my man is a target of the
investigation [and 2)] he is going to take the Fifth.

[In this case], the judge quashed the subpoena [stating]
that, [making a] man go in [to the grand jury] and take
the 5th knowing that he is going to be a target of the
investigation, may affect the jury and lead to rndict-
ing him. I also give each witness a grand-jury letter,
which is about three pages [long], that explainskﬁo him
his rights. [I] have him take it right into the grand
jury with him so that, if he thinks something is going

to incriminate him, he can read off the 5th, or, which

I usually do, come out after each question and talk to
me; we decide together whether it is going to incriminate
him.

At this time, I also put the government on notice.
[First] I send to the FBI or the Bureau of Narcotics,
the U.S. Attorney's Office, or anybody else connected
with the investigation, a letter tellinq them to keep
their original notes. As you all know, once the in-
ventory is served, the agents go out and start question-
ing the witnesses as to their involvement. Well, if
they do not keep their original notes at that time,
what they generally do is [that] the Bureau has [the
notes] typed and [made] into a “302," which is a type-

written report that is supposed to contain the original
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notes. And that is what they give you at trial under

the Jencks Act.* I want [the government] to keep those
original notes. Why? Not so much for what those original
notes say. But, if it comes to trial and I put the
government on notice to keep those original notes and

they do not, it is subject, in my estimation, to a motion
to strike.

The [main] case on that [is] U.S. v.

Harrison.** A more recent case, U.S. v. Moore, *** [states

that the government is] subject to a motion to strike
if, after [being] put on notice, [it] still destrov[s]
the original notes.

[The same issue arises with regard to] the periodic
reports that (on a 5 or 10-dav interval) the judge can
require you to make, but are not mandatory. Generally,
[the investigators] make [them] over the telephone or
just go in and say: "Well, we've done so much and we
need more time." My advice to you is to take a reporter
with you (if you can get into the judge's office [and]
they have time), and have those periodic conferences

reported. Why? You are not going to have, at the time

*18 U.S.C. § 3500. New federal rules went into
effect August 1, 1979. Prosecutors can now get Jencks
material from defendants (Rule 16). Consequently, the
defense attorney who takes statements from witnesses,
must preserve them, just as the government must preserve
them, and, in turn, give them to the prosecutor after
the witness testifies. Of course that means that you are
either going to get a bunch of lying defense attorneys
or they are not going to take any statements.

**%524 F.2d4 421 (D.C. Cir. 1975).

*** 513 F.2d 485 (D.C. Cir. 1975).
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of trial or [at the] motion to suppress hearing, the
judge subpoenaed (which [is possible], to show his super-
vision over the ongoing tap). If those are all reported,
then the judges are not going to be called in. And,'plus,
it does not leave you open to any aétack that you have
not given [the judge] sufficient information.

I also tell the government and the FBI that I want
them to have no contact with my client whatsoever un-
less I am present. The reason for this is very simple.
At the tiﬁe of trial, if there are anv voice-identifica-
tion problems, the Bureau immediately goes out and at-
tempts to talk to the witnesses that they think are going
to be defendants, whether it be at the time of arrest,

fand] say, "Hi, Jack, how're you boy - I'm sorry you're

in this type of trouble," [getting defendants into] a
conversation. [Then the agents] can get on the stand
and say: "Oh, I had contact with this man when he was

arrested; I recognize his voice. His voice is the one
on the tapes."

The simplest thing you would think for a prosecutor
is to identify the voice of the defendant on the tape.
[Yet] time after time after timé - I think I've had
41 wire-tap éases that have actually gone to trial -
they put FBI agents on . . . Why? Why not put somebody
from the guy's store or call some friend of his? Get
him up there and make them identify the voice. [In one
case I had] they put two F?I agents on. They spoke to

him in the hall when he was arrested and that's his voice.
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And then to support that, they have surveillance on the
man, who was the biggest bookmaker in Michigan at the
time, and they watched him. He goes into a phone booth,
you see, and they have two agents sitting in the car

and they look at their watch and they write down, on that
Jencks statement I get: "12:09 he went into the phone
booth. He made one phone call and at 12:14 he came out

of the phone booth" - he was on the phone five minutes.
They played that call. The call was only one minute
sixteen seconds and the FBI said, "That's his voice."

Well, that's the only case I ever beat on identity

.+ . « I took a clock and set [it] up in the courtroom,
took my client and the telephone men, had him stand

up and pick up the telephone, and the FBI man played

his call. . . . He played the call a minute and sixteen
seconds and then the tape went off, he hung up. I

left my client standing there for the next four minutes

because he was the one they said was making that call.

The jury told me that's the reason they found the man

not guilty . . . h

So, having FBI people identify voices, is to me a

bad mistake that prosecutors make. I would have some-

. body that has no connection whatsoever tb the Depart-

f}ment of Justice or your state prosecutors, not a law-

’enforcement officer. There are millions of people
around who can identify a person's voice. Call in some-

(
body who has nothing to gain by it.
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Surrendering your client

Also, at this time, I attempt to arrange with the
government for the surrender of the client should he
be indicted. [If I represented] the government, I would
not make such arrangements because one of the most 'im-
por#ant things for the government's prosecution is the
search at the time of the indictment coming down. 1In
other words,‘you go out aﬁd arrest or go out and get a
search warrant based upon the indictment or based upon
probable cause, say . . . and you obtain information
or . . . documents . . which you can use to show a con-
tinuing criminal conspiracy. However, some prosecutors
have allowed me to surrender my client [and] prevent this
from happening.

[In addition], surrendering your client prevents
a voice I.D. at the time of that .arrest. That is gener-
ally what I do before indictment. [When]Agoing to the
arraignment, I do not allow the client to talk. The
magistrates who handle arraignments in the federal juris-
dictions that I practide in (and generally I only defend
federal cases so I am not really up on what happens in
state cases) record the testimony and the proceedings.
So, if .a man comes in and [the magistrate] Séys, "Well(
what is your name and age," and [the defendant so] states,
they record his name and age then [have] a voice I.D.
at the time [thé defendant] comes to trial. This voice

I.D. problem really does not come up as much as you
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think. But, there are many situations where defendants
that are not really involved have problems with the
voice I.D. Of course, they could obtain a voice print
if they want to by ordering [the person] to appear be-

fore the grand jury, but I find prosecutors just do not

do that.

The Indictment Pre-Trial Stage

Generally, I file extensive motions other than
the suppression motions. The ones relating just to
electronic surveillance are the discovery motions [where]
I attempt to get the logs. If the government resists,
generally I do not get them; I do not get them until
the time of trial [by moving] under the Jencks Act.
In Florida, I am entitled to police reports. Now, why
do you need the police reports? You need the police
reports to show that the government did not have to go
for a wiretap - it was not the last resort; they had suf-
ficient non-electronic surveillance. They either had
undercover buys [or] undercover people betting with
them and there was no need for electronic surveillance.
You can introduce these reports at the time of motion to
suppress and question the witness. I file a motion for
the government to retain additional notes. I [also]
file a motion to dismiss, and, of course, [a] general
suppression motion. Lately, we have had some success

with a motion to dismiss based upon a violation of
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Section 2517(5) (3)* which is the amendment procedure
Professor Blakey talked about. I do not really think
it is proper to dismiss under this failure. But, for
instance, in one case . . . [the court] allowed the tap
for a [§] 1955 violation (which is organized gambling
involving five or more people for a period of 30 days,
$2,000 a day), and [the] tap intercept[ed] interstate
telephone calls. They could ﬁot.prove the 55 violation,
but they coculd prove a [§] 1952 violation [of] using
the interstate calls. [The defense] filed a motion to
dismiss as well as a motion to suppress. 'The court
granted it.**

Failure to disclose

The question here is: when do you raise this
failure to disclose? In other words, failure to go in
and get another order approving the interception of
other crimes. [(You should raise it] if you can get
away with it (and I did it in a case four or five years
ago). It actually [is] not a ground for a motion to
suppress, because the interception [was] not invalid
or illegal. In other words, if you are entitléd to
go in and intercept gambling communications relating
to a [§] 1955 violation and you inadvertently overhear

gambling conversations relating to interstate gambling,

* 18 U.S.C. § 2517(5)(3) (197s6).

**United States v. Campagnuolo, unreported decision,
decided Dec. 31, 1975 (S.D. Fla.).
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you are allowed to intercept those under the federal
system. The only thing you have to do, as soon as prac-
ticable, [is] go in and get an order to be able to use
those in evidence.

Now, [it] is not, as far as I am concerned, grounds
for a motion to suppress [that the prosecutor] did not
get [an amended] order because the statute reads that
you cannot use them at trial without obtaining such an
order. If your man [is] in jeopardy, at the time they

go in and say: "We want to use these communications re-

lated to another crime," you [must] object. [If you then]

ask them to produce the order, two things [can] happen:
1) they do not have the order, the court sustains your
objection, they cannot use the tapes and your man gets

a judgemen£ of acquittal; or 2) they just obtain the
order and then we argue that it has been a year later,

9 months later, it was not obtained as soon as practi-
cable and, therefore, your objection should be sustained.
You have some problems here, because the courts will say
that you have waived the objection if you do not file

it before trial on a motion to suppress. But I do not

actually think it is grounds for a motion to suppress.

Motion for severance

Of course, we always file a motion for severance.

Generally, these are better known as Byrd v. Wainright¥

*428 F.2d 1017 (5th Cir. 1970).
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a wiretap case. in the Southern District‘of Florida,

we go to trial between 10 and 40 days after arraignment.
In a wiretap case, for instance one in California, there
[can be] 14,000 pages of information. So, if you read
40 hours a week, it might take you 50 weeks to read it,
if you listened to the tapes. What you need is all the
discovery from the governmentlprior to filing a mofion,
to suppress; either that or you are just filing a shot-
gun motion to suppress (which, in truth, is wﬁat I do
anyway). But, theoretically, you need all this material
in order for you to be able to properly file a motion
to suppress because, if you do not know what hés been
intercepted, you do not know if there is a minimization
problem. Without the discovery, you just cannot proper-
ly file a motion to suppress.

This is a big problem in wiretap cases if the most
important thing is satisfied: if the client can pay.
Wiretap cases.just take an immense amount of time to
defend, as you can understand if yocu have ever gotten
Professor Blakey says it costs about $12,000
Well, I.

an order.
to develop the wiretap and to execute it.
could not try a case properly for $12,000. There are
very few people around today who can afford to defend
in a wiretap case. .Ydu can imagine, if there are 50
or 60 hours of tapes you have to 1ispen to, then there

is execution, witnesses, motion-to-suppress hearings:

it is a terribly expensive proposition. So I generally
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can show that you paid the rent on the premises [ydu
have standing]. AnYthing té éet standing, to try to
suppress the tapes, because in multi-defendant cases,
whether or not the tapes are actually coming in against
you, whether or not it's your man on_there,.they'?e
just as damaging if they're coming.in against the
other four people sitting there because>it's all spill-
over. The spillover effect, expecially with the new
RICO prosecutions, is tremendous. |

[For example, I had a case‘in] Jacksonville . .
and they had [them] for murder. Onerﬁ?the co-defen-
danfs blew up two witnesses in Jackéonville, blew the
car up, they were sitting there with no legs. This
kid I had was pushing cocaine, 3 ounces of cocaine
. . We had to sit there through seven weeks of
trial. All the murders and everythihg else [came] in.
By the time seven weeks [wgs] up,ythe grand jury Jjust
thr[e]lw them all toéether like pea soup. So, nb matter
whetheryoufparticular defendgnt is on there, if you
are [a] competent defense attorney'you want to suppress
the wire taps.

Authorization

The authorization problem is the Giordano* problem,
which has been gone over many times. The only question

here is who [do] you subpeona? I had the problem as to

*United States v. Giordano, 416 U.S. 505 (1974).
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what I should do in finding that there were five or six
different authorization signatures on the Wilson letters.
The government submitted Mitchell's affidavit and Wilson's
affidavit. The court [inquiredi why I would not rely
on those. I said: "Well, I just didn't believe Mitchell
and I just didn't believe Wilson. I did not want to
rely on them without some Cross—examination.” The court
allowed me to go to Texas, o take Wilson's deposition,
and to go to New York and take Peterson's deposition,
and Mitchell's deposition. Subsequently, we found out
that they were lying.

The probable cause situation [has been] explained,
except [as to] the staleness of the vrobable cause.
The State of Florida has ruled that [the probable cause
is] stale if it has been over 30 days from the time of
the offense to the time you get the wiretap.* There
is a recent Second‘Circuit case, I believe, that says
21 days is all right.

The probable cause must be as to the place, the
phone, and the person. The problem here with the

phone [is clearly illustrated by] the problem that I

[ran] into [in]) U.S. v. Kilgore** which is now on appeal
to the Supreme Court of the United STates. [In that

case], there was very, very extensive probable cause

*State v. Rodegoez, 297 So.2d 15 (Fla. 1974).

**518 F.2d 496 (5th Cir. 1975), cert. denied, 425
U.S. 950 (1976). '
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as to a person named Greene who wes giving a line out
to all the bookmakers in South Florida. He was obtain-
ing the line.from Las Vegas, but he was obtaining the
line and giving the line out on numeroue pay telephones.
[Yet], the wiretap was for his home phone. There was
nothing in the affidavit mentioning that he had ever
used his own phene to give out line information or to
receive line information. It is presently on appeal{
we have lost . so far.

Other investigative techniques

[As to] other investigative techniques, the bnly
thing I can tell you here is that you must inform the
judge of each technique that you have tried and that has
failed. If you give him complete information, then no
court, as far as I am concerned, is ever going to throw

a case out on lack of developing other investigative

techniques.

Minimization

When I was testifying for the Wiretap Commission,
they asked me: "Do you mean you Qant the prosecutors
" to go to the judges every day?" I said: "Yes, why not?"
. Now, that may not be pfacticable in some of the New York
cases where you tap for a year and yvou continually get
extensions. But, generally in the federal cases, there
was no problem with calling that judge on the telephone
each day and saying: "Judge, we have a terfible problem

today. The first day we have nothing but codes, people
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a memorandum, you can refresh his recollection or your
own recollection on the stand as the prosecutor.
I also do not know exactly how you minimize with a

bug. The mimimization that is used by the federal

‘authorities that I have been connected with is that, if

they determine the call is not pertinent, they take
off [their] head phones and turn off the recorders; they
can tell when the phone goes on because there is a red
light. They do make spot checks; at least they tell us
they do. Of course, we do not know whether they are
monitoring without recording; you just have to rely on
them. With a bug, I cannot seebexactly how you can
tell, when you have four or five people in a room and
that thing is transmitting all the time, as to what is
[or is not] pertinent. Bo I do not know how you mini-
mize with a bug in the place. And I am sure that you
maybe will réise that later .
Amendﬁent | |

[There is a] question with the disclosure section
as to whether you have to file a new application [upcn

receipt of wiretap evidence of a new crime]. I am [re-

ferring to] the disclosures that I went over before:

[if] you are tapping for one crime and discover evidence
of another crime, the statute says you have to go back
and make [an] application to a judge for approval of the
interception of the other crime evidence. Does that mean

that you have to file a formal written application which
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satisfies Title III with an affidavit under oathk and get

a written order from the judge? Well, I contend that it
does. The Strike Forces now are doing that, at least

the ones I have come in contact with. This raises another
problem when you are filing your application and you have
put in prior applications - do you have to put this ap-
plication as one of those prior ones? I say you do.

Any prior application that has been filed to intercept
those individuals must [be] disclose[d] to the judge.

An interesting question was raised concerning how
you would know about the prior interceptions. Of course,
the Department of Justice has a centralized system in
Washington that tells you who has been tapped and who
has been the subject of orders. I just do not know how
you do it in the states; exceot when Professor Blakey
was explaining it he said: "It is those applications
that are known to the applicant." That is not entirelv
true; the statute also says "or are known to the person
authorizing the application." We have an interesting
thing in Florida. There has been a statewide grand
jury going on for a number of [monthé] and they have
[handed down] voluminous indictments, eight or nine
hundred [with] 30 or 40 taps. The police officers were
the ones [who] made the applications and the affidavits;
whether they did not trust the prosecutor, I do not know.

But they went from Miami, Orlando, [and] Clearwater to
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Tallahassee and obtained permission for authorization
from the Attorney General of'the State of Florida..lI
think you can make a good argument that he should know
all the applications that have taken place in Florida
whereas the District Attorney or the prosecutor in Dade
County would not knéw [about] those applications that have
been made in Clearwater or Orlando. This is a serious
problem in Florida.

What I am saying is that you must track the stat-
ute as bést you can, you have to say tha£~the intercep-
tion was inadvertent, in good faith [and that] you were
not going in on a subterfuge in order to obtain this in-
formation. [The judge] may rule that you do not have
probable cause. So he will say,‘"Don'£ intercept anything
more about that." But the call itself may provide you
with probable cause to continue to intercept it or for
proof. Generally, if there is a gambling investigation
and narcotics comes up, you have good reason to believe
that it is going to come up again.

Sealing

" As to the sealing problem. I cannot understand why
you people have problems with that either. The Second
Circuit* has ruled [that certain tapes must be suppressed]
because the [Department of Justice] kept the tapes in [its

files for a year before submission to the court for sealing.

*United‘Stateé v. Gigante, 538 F.2d 502 (2d Cir. 1976).
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The government raised the proposition: "Well, the judge
sealed it after a year. So he found everything was ail
right." The court [stated] that [such fact] does not
terminate the inquiry. The court said that the defendant
does not have to prove that the tapes were tampered with.
The reason for the §ealing [is] to protect the[ir] in-
tegrity and to show that the tapes have not been altered.
But, in this case, the Second Circuit said [that the defen-
dant] does not have to prove that the tapes were altered
when it has [been] a year [before sealing]; this is con-
trary to [the rule] in the Third Circuit.*
In this sealing case, I submit that there has been

no violation of the interception and that sealing is not

a proper ground for a motion to suppress. And, once again,
as in disclosure, I would wait until my client is in jeo-
pardy. There is nothing wrong with the intercepticn; the
only thing that sealing does is make the tapes admissible
at the time of trial. All I am saying is that if the defense
attorney wants to take a chance in a hopeless case, he
[should] not raise the sealing problem until the client

is in jeopardy. Then,when they bring in the tapes, he
gees up and says: "Can I see the seal?" [If] the seal
says on it that it is a year later, then you raise your
objections. If [the judge] sustains your objection, there

are only two alternatives: a mistrial, which raises a

—

. " ; N
*See Uniter States v. Falcone, 505 F.2d 478. 483

(3d Cir. 1974); United States v. Cantor, 470 F.2d 890,
892-93 (34 Cir. 1972).
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double-~jeopardy problem, or [e#clusion‘of] the tapes
and hopefully they do not have other sufficient;evidence
[for a conviction]. |
Entry

Now the entry [problem], or what I call an illegal
entry: a trespass or breaking and entering to install
a bug or take out a bug. ‘'The [Supreme Court] just decided
that it was legal, under [some] circumstances, for the
government to go in and install the bug by breaking and
entering.* [Nevertheless, w]g had a case in Florida
where they obtained an order to place a transmitter in
a bail bondsman's office because he was connected in nar-
cotics and gambling and other various interesting activi-
ties. They did not tell the judge specifically [that]
they were going to break and enter; they told the judge
that they were going to place the microphone. The order
said, [and] naturally we know the order is always written
by the prosecutor, [that] you may use any reasonable
means to install the transmitter. They broke into the
place at night, installed the transmitter, broke in once
again to repaif it, broke in once again to take it out.

[There was] adverse newspaper publicity [in this case]

~.because Miami papers were up in arms over the government

bréékiﬁg and entering somebody's house to put a microphone
in. I submit: how else are you going to get in? But

[the judge] suppressed, saying: "They didn't tell me they

*Dahlia v. United States, 99 S. Ct. 1682 (1979).
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were going to break in. They were afraid to face me and
say we have to break in." But he signed the order "reason-
able means" and ; do not know any other "reasonable"

means, unless you are going to obtain entry by ruse and
then just slap a transmitter under a table.

Other surveillance techniques

[As to]l the other surveillance techniques: 1irst,
the pen register. The Supreme Court has ruled* that when
you have a pen register, without a wiretap order, there
can be compulsion on the phone compzny. In other words,
you can order the phone company to cooperate with you
and give you the color code or the lease line, or in-
stall the pen register for you. [The government] said,
and the legislative history says, that the pen register
does not come under Title III. Therefore Title III is
[now] amended to allow you to force the phone company to
cooperate with you in a wiretap.

The bumper beeper cases, although I do not honest-
ly understand them, have said that [the] 4th applies to
bumper beepers. However, the Eighth Circuit** [has held]
that you [can] put a bumper beeper on a car without a
warrant if you have probable cause and exigent circumstances.

One interesting case that recently came out of the District

*United States v. New York Tele hone Co 434
159 (19777, . ' oS-

**United States v. Frazier, 538 F.2d 1332
Cir. 197€) ' 8eh
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of Hawaii concerns binoculars. This surveillance was
used to obtain a wire tap. It was a gambling investiga-

tion where police officers used telescopes and bincculars,

+ from a quarter of a mile away, to look through the windows

of a bookmaker's home and to see who was coming in and
out. [The government] used this toAshow prqbable cause,
and interestingly enough, [it] used it also to show that
normal investigative techniques were not sufficient. So
they had to have a wiretap. The judge of the Distribt

of Hawaii ruled that plain view which was the government's
argument means unaided plain view. [The judge] said:

"If the government agents have probable cause to suspect
criminal activity and feel the need for telescope surveil-
lance, they may apply for a warrant."* If thét stands

up, you are in trouble.

Background conversations

The other problem with telephone taps is background
conversations. I do not know if any of you have run into

it, but we raised it in United States v. King.** [Assume

a bug is] on [a person's] telephone. In a bookmaking
operation, there are generally clerks there; generally

there is more than one telephone; there are people coming

in either paying, collecting, [or] discussing other things.

*United States v. Kim, 335 F. Supp. 523 (S.D. Cal.
1971), modified on other grounds, (D.C. Haw. 1976).

**478 F.2d 494 (9th Cir.), cert. denied, 414 U.S.
846 (1973).
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[If] the fellow picks up the phone and you are allowed
to intercept over that phone, recorded on the tape [will
bel the other background conversation in the room. We

were able to suppress that [because] that did not come

under the warrant. I am not so sure that part of the

King decision would stand up; it has never gone to a

Court of Appeals. [The decision] went up, as I recall,

under the minimization iss.ue.

Privileged communications

Now, the privileged communications ground. I have
been intercepted a number of times, in the past four or
five years, generally with bookmakers, because I had a
bad habit in the past of betting on sports. I would call
them and [the agents] would intercept me, and interestingly
enough, after they learned it was my voice, which the
FBI in tlie Southern District of Florida knows, they would
Stop the interception. I have never seen a problem with
an interception [of an] attorney/client conversation in
the Southern District [of Florida] or in the other districts
around the country that I have practiced in. But, if Prof-
e@ssor Blakey is correct about the abundance of crooked
lawyers, I am sure that we will run into it much more. I
know that the New York courts have raised it a couple of
times and have decided it.

An interesting recent case concerned a private wire-
tap. In other words, [there were] two individuals, not
connected with the éovernment, [and] one intercepts the

communications and records without [the] consent [of the
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other]. Under federal law, you only need the congent of
one; howe§er, in Florida and California you ﬁeed the con-
sent of both parties or it [becomes] a thi;d-degree felony.
The government was not connected, whatsoever, with this
intercep£ion. ‘Then the government obtained £he tapes

and attémpted to introduce themn at the time of trial. The
Statute[s], [§§] 2511(2) (d) and 2515,* say that this in-
terception is illegal if it is used for committing a crim-
inal or tortious act, or any other injurious act. The
government had nothing to do with this. The court ruled
there that the defendant méy prove the illegality by . [al]
preponderance of the evidence. In other wordé, the defen-
dant raising the issue must prove that [the] interception
and that [the] recordings [Were] to commit a criminal aét.
[The court] remanded the case to see whether the defen-
dant could prove that; the aefendant had the burden'of
préof here. The government argued that the tape was indep-
endently admissible because [it] had no part in the deci-
sion to record or the actual recording. But [§] 2515 pre-
cludes that argument, at least according to this court

and according to my view.

Prior applications and the facdially sufficient affidavit

The prior applications as to the same person's fagili—

ties or places that you have to include in your application

%
-
[o2]
c
m

.C. § 2511 (2) (@) (1976).
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[also present a problem]. We had an interesting [problemn]
in the District of Georgia, where the application incor-
porated, as most of them do, the FBI agents' affidavits

by reference. 1In the application [a] particular bookmaker
named Goldstein was included; they did not ask to tap

him. But there was probable cause shown in the affidavit
which was included in the application. We said, because
they did not name Goldstein as being the subject of any
prior application, that it should have been suppressed.
The court suppressed it. Then the government came back

on rehearing, as [it] dol[es] quite often lately, and in-
formed the judge that [Goldstein] was not in the applica-
tion; that he was only in the affidavit which was incor-
porated in the application. The judge, as they quite often
do recently, reversed himself.

We also sometimes challenge the facially sufficient
affidavit if [we] can show that there has been a misrep-
resentation by a government agent of a material fact. This
is only a recent develbpment in criminal law. The old
rule where an affidavit or application is facially suffi-
cient used to be that [it was] all the magistrate had be-
fore him and you could not go behind it. But now, if you
can prove that there has been an actual misrepresentation
of a material fact by a government representative, you are
entitled to go into it. If you can find an intentional
misrepresentation, Whether it is material, [thé evidence

is] subject to [a] motion to suppress.

81




5 4

Subpoenas

As to [subpoenas] in the motion-to-suppress hearing,
this depends upon the experience, the aptitude, the ingen-
uity of the defense attorney. What I can tell you is who
I subpoena: I subpoena the monitors. Generally, the gov-
ernment will produce the monitors. I do not subpoena all
of them; I look for the youngest, the most inexperienced,
and the most likely, as far as I am concerned, to tell
the truth and not to have been subject to my interrogation
before. I subpoena all the other agents as to the‘execu—
tion of the search warrants and as to the surveillance
during the time of the tap because the agents will be out
surveilling the people who are called. If you can show
that the authorized objective was reached by the sur-

veillance and that the people were discovered and that

[the agents] did not terminate, then you have a chance to

suppress - a slim chance. I also bring in the techni-
cians, for instance, the listening-post layout, to show'
that you can monitor the conversation without recording.
The circuits are in confliét as to whether mdnitoring and
recording are interceptions. But if, as the logs gener-
ally say, "recorder turned off" [is true], you can still
be listening to the conversation and still be intercept-
ing. I bring the agents in.to testify as to that and as
to any unauthorized personnel in the listening post. I
also call the attorneys for the government and the Jjudge
who signed the order. Generally,~the courts quash the

subpeena for the judge who signed the order. I bring
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the government attorney in to testify; "Did you then go
to the judge and tell him that you had to continue?

Were you intimately connected, on a day-to-day basis,
with this interception?" Of course, if he is properly
versed or if he is proreriy prepared, he will say yes.
[As to] the judges: if you report, as we mentioned, the
five-day or ten»da§ report to them, then you do not

have to call him because you have [the reportsj].

Which documents to introduce?

The only documents I attempt to introduce besides
the general ones [are] the surveillance reports and the
grand jury transcripts for [the judge's] in camera
examination to see ifttheré has been a failure of amend-
ment »r a failure of retroactive amendment of the order.
[There is one thing] I always do in a tap because, gener-
ally, now there is a chain of taps [one tap leads to an-
other which leads to another which leads to another and
there may be three branches off it) - I make a chart for
the judge to see, so that he can determine exactly what
tap led to what tap [and] where it went. [As] to each
tap, I cite the cases and the grounds on that tap that
I am looking to suppress:; then the judge has the whole
Picture in front of him. It is almost impossible for
[the judges] to follow [these multiple taps] on an ex-
tensive motion to suppress hearing; the facts and cir-
cumstances of tap A led to B led to C, B and C led to D

and E. It is almost impossible. But with a chart right

in front of him, he understands what you are talking about.
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I also introduce the Department of Justice Title
III booklet, which we obtained under the Freedom of In-
formation Act, or, if the Florida Bufeau of the Law En-
forcement is in the case, I introduce their Technical
énd Monitor Procedures for Wiretap. Why? Because, for
instance, the Department of Justice manual for electronic
surveillance says that these recourses to theysudges on
five to ten-day intervals shall'be in writing. fThe
manuals] do not rise to a statute or to a regulationmn,
but they are a good argument that [the agents] were not
properly doing their job when they just call him on the
telephone and say: "Judge, we intercepted a lot of
gambling calls today and we have to continue because we
don't know all of the unknown co-conspiratores."

Some of the quesitons I ask the monitors: "Did you

have a cdpy of the order with you in the listening posts?"”

If he says no, [then I ask]: "Well, what was the author-

ized objective?" "I don't know." "Well, how did you know
when to stop, if you don't know what they authorized?"
"Well, the authorized objective was gambling." "What
statute? What are the elements? When do you reach the
authorized objectives? What were you looking for? Could
you listen with the recorder turned off? Who was the agent
in charge? Could you stop the termination? Who had to
- stop it? Who had the responsibility to say the authorized

objective has been reached, we can't go any further?"
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"I want to preserve this Your Honor, but we are pleading
guilty, [while] preserving the right to appeal the motion

to suppress." That is no longer vélid in federal courts.

But it is a very simple proposition to say at the time of
trial that whatiyou are relying on is the motion to suppress;
you just stipulate‘to the facts contained in the indictmen£.
You say, "Your Honcr, those facts are‘true. However, the
government will stipulate with me that those facts could

not have been proved without the introduction of the wire-
tap evidence." That preserves your right to appeal the

motion under U.S. v. Doyle.¥*

Plea'bargaining

A very important part in wiretap cases is plea bar-
gaining. Generally, [the government] will give you a
better deal before [it has] to go through the motion to
suppress than they will afterwards. But if [prosecutors]
cause enough trouble, [defense counsel will] more than
likely want to get out if [it is a] multiple conspiracy case.
If there are ten lawyers involved, there are‘only going
to be one or two lawyers doing the work; the others are
going to be riding on their backs. We had [a] cése, U.s.
v. Lanza,** with 62 defendants, involving [a] widespread

numbers operation. I filed, maybe, a hundred pages of motions.

*348 F.2d 715 (24 Cir. 1965), cert. denied, 382 U.S.
842 (1966).

**341 F. Supp. 405 (M.D. Fla. 1972).
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The Trial Of The Case

Ay

Just a few things concerning the trial in a wiretap

case.

Jury selection

d

It's bad enough as it is in the federal courts that
they won't let you talk to the jury. However, it's
changing a fittle bit. [I tried a case in Greenville,]
South Carolina [with]'Judge Martin, senior judge there,
69 years old . . . [with emphysema]. Going into South
Carolina with a man from Miami is a tough proposition.
It's a farm community, [they're] in overalls and these
fellows brought in 100,000 1lbs. of marijuana, . . SO
that's a little difficult. - [And the most difficult thing]
was Judge Martin. He won't let you talk to the jury and
he won't ask the jury the questions [you] ask. "One simple
question, your honor, in the wire tap here they're talk-
ing about cocaine. Could you ask the jury if they've had
any problems with narcotics?" "No;” What do you do?
Nothing. Maybe in New York City it wouldn't be so bad,
but in Greenville, South Carolina, that case was over as
soon as they heard marijuana. Those are little problems
that you run into. Besides that, you can't get them out
on bail. But jury selection, you try to select somebody
who, in the street terminology, is a wise guy. Somebody
that's been around. Somebody that bet on football, some-
body that bet on horses, spmebody that drinks whiskey.

You want people who have b@en around; generally, in the

federal courts you get postmasters, post-office personnel,
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retired people, and when those people hear those tapes:
they wonder how can this defense attorney come in here
and say that this man is innocent? HOW can he do it? I
mean, if they could, they'd convict me.
Juries 1ove wiretaps |

| The conception that the people [of] the'United
gtates are against wiretapping: that congress 1S against
wiretappingd [is jncorrectl] . Juries love them; they eat
them up-. The one thing they 1isten to is the conversation
over those tapes. 10U can just see the rapture OD their
faces that they are intruding into the private conversa-
+ions of these people.

But one problen you have, especially in gambliﬁg

cases, 1S that gamblers are the filthiest—mouthed people

! in the world and they will curse and have a unigue way

§ of expressing themselves concerning the sexual activities

]
i ‘ of humans. and this will come out over the tapes: You
% can just see those women stand up when that word comes out.
’ % You can [deal with this in either of] two ways- Gener-
1 ally, it ig done Dby ipstructions: wpon't hold it against
3

these poor poys because they curse." But the real way

to do it, and we have done it with the Bureau, is [tol

have that part deleted from the tapes. The technicians

et
e

e

working for fhe Bureau are rremendously experienced in

running those tapes. They do not cut out "damn" and those

kinds of werds. put [for]l the real hard-core stuff that

e S
" vt i

can hurt your you have & pre—trial hearing whexre you have

that gtuff out. For instance. (i€} petting [is]l on basebalI,
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able to make up his own transcripts and, he says, "This

is authentic." The government says that it is authentic,
and the jury decides which one is authentic. The jury
decided he was guilty in that particular case. So you're
able to get at least your side to the jury.

What 1if the tape is in a foreign language?

We just finished an extortion case [where] the
victim and the people that were [allegedly] extorting him
were all French-Canadians speaking in French. Now, what
do you have to do in this case? [First], you have to
bring in an expert [who] can translate the French to
English. In this instance, it was a woman from the FBI;
she had to be qualifiied. It is a big proposition here,
you see; she was qualified in ¥French, she learned her
French and lived in Paris. But we were able to bring out,
although they qualified her as an expert, that French-
Canadian French and Fpench [as] spoken in Paris are dif-
ferent, just as the Cubans in Miami could not speak to
the épanish people in Madrid [who] spoke Castillian. It
is an entirely different dialect; the words mean differ-

ent things. The defendant, in this case, tock the stand

to explain what he meant, which might be entirely different -

from what the experts said.

Multiple witnesses

That krings up another good point at trial. When

you are introducing the tape, what do you do as to the

voice identification, as o the translation, as to explain-

ing the code used on it? There may be 40 different

90

people talking. The best way to do it, from [the prosecu-
tor's point of view], is to put multiple witnesses on the
stand. Tell the court what you are going to do: "I'm
bringing in four FBI agents, and I'm going to swear 'em
all, and they're going to identify the voices." [Then]
you do not have to stop each time and say: "Well, all
right, Jack, you go out and bring Joe for the next con-
versation."”" You have.them all understand, at the same
time, [that they are] to identify the voices they can
identify. At the same time, in a foreign-language thing,
you have your translator there once she has been qualified.
She translates for the jury. She is under oath too. You
also have the technician who is running the tape and I
think he should also be sworn. If you put all these people
on the stand at the same time, you are giving it all to
the jury in one big piece and that is what they under-
stand. If you keep sending pecple out and people in and
sending people out and bringing people in, then [the jury]
very often dol[es] not know what is going on - they cannot
differentiate the wheat from the chaff, which the defense
. attorneys like. I argue against pﬁtting them all on, but
it is a good prosecutorial tool. The experts in gambling
codes you can put on the stand at the same time. The FBI
does not want to put him on the stand until the end be-
cause he is the wrap-up witness; he is the real sex of the

case.
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Instructions

[We] come to the instructions that are important
during the trial. Of course, [there is] the instruction
as to obscenity. [Another] of the problems we run into
is that I do not want [the] transcripts of those conver-
sations to go to the jury room. If [the jury has] a
chande to mull over the transcripts in there, there 'is
going to be a conviction. Most of the cases have allowed
the jury to read the transcript as the tapes are played,
as an aid, but [the transcript is] picked up afterwards.
We do everything we can to kgep those transcripts out
of evidence: The Second Circuit has allowed them in; the
Fifth Circuit says it is not an abuse of discretion.

But the lower courts are not letting the transcripts go

to the jury even in the case we just had with the foreign
language. That raises another problem. The jurors,

when they get back to [the jury room, are told]l: "If

you have any questions, write me out a note and send it
in." The first question is: "Can we have the transcripts?"
Of course, since they are not in evidence they do not

go back. Then they say: "Well, can we hear the tapes?"
"Wéll, of course, you can hear the tapes." But you do

not have any voice I.D. on the stand, you do not have any
wintesses expiaining the code on the stand, you do not
have a translator. And there are technical problems be-
cause the man from the Bureau has already gone back to the

office and he does not have the equipment set up at that
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time. [However], we have been able not to have the tapes

played and not to let [the juryl have the transcripts.
You are‘entitled, as the defendant, to an instruc-
tion that the tapes are what control, and if there is a
difference between the tapes and the transcripts, [the
juryl] must rely upon the tapes. You are entitled to
that [instruction] immediately upon the transcripts being
given to the jury and again at the close of the entire
case. Also, you are entitled, at the time the tapes are
played, to the co-conspirator instruction that [the tapes]
are only coming in against the person speaking [and] not

agai
gainst anybody who was not present, unless you prove a

conspiracy.

One further thing that recently has been going es-

pecially since Gannett* is barring the press and the public

I
f you can keep the press out while they're playing the

ta it!
pes 1it's a tremendous help to you when you're represent-

i »
ng people who are 901ng.to be in the newspaper the next

day.
ay We represented the people who were supposed to be

part of the Purple Gang who were supposed to be killing

!

wh i i i
ere Disney World is, they indicted them for 31 gun counts
14

they purchased 31 differéent guns, all . 22's and I was

able to keep the press out during the case. Got plenty

of Hohi
publicity, won the case, but none of the publicity had

a . .
nything to do with the material that was coming off the

*Gannett Co., Inc. v
99 5. Ct. 2898 (1875), — — ——oduale, 443 U.s.

23




witness stand, it all had to do with the background.
Now if you can't bar the press, we want to lock the jury
up. But no judge will lock juries up any more. I don't
know how it is in your jurisdiction, but in federal

court it's almost impossible to gat a judge to lock a

jury up. [Take] a case like Dellacrociie that's going

to be in the newspapers all the time. You don't want

the jury to read thai Dellacroche is supposed to be a
killer or Murder, Incorporated, but the federal judges
won't lock the juries up. I just don't know how to keep
them from reading this newspaper publicity about it. May-
be you have an idea of how to keep a jury from reading
publicity. Wouldn't you as a juror read? Wouldn't that
be the most interesting thing in your life? The report

of the trial that you're actually sitting on. Can you
honestly believe that a federal judge instructing jurors
not to read the newspapers has any effect whatsoever?

. e If you can keep the press out they will have nothing
to read.

Closing Comments: Wiretapping And RICO

I would just like to say [that], if there had been
strict interpretation of the wiretap laws [as] written
by Professor Blakey and his cohorts, there would be no
tapping in the United States. The statute is impossible
to follow as it is strictly written. Since June of 1969,
when wiretaps were first used in the federal courts, the

courts have done the following. You do not have to instruct
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the monitors how to minimize. You do not have to mini-
mize the interception if you only intercept all the calls
for 9 1/2 days. vou do not have to minimize even when
the U.S. Attorney instructs the monitors to intercept
all of the calls. The recordings of the conversations
are not intercepted if they are stored and ﬁever listened
to. You do not have to identify the persons intercepted
even if they are known. You do not have to serve an in-
ventory on time. You do not have to seal the tapes im-
mediately upon termination of the interception. You do
not have to file the application and obtain the order to
use the interception pertaining to other crimes not men-
tioned in the order. You do not have to date the order
of interception, even when the interception can only con-
tinue for 15 days after the day of the order. This hap-
pened in two cases in the Southern District of Florida;
the order said, "vou may tap for 15 days from the date of
this order," and the order was not dated. How do the agents
in the field who were doing the interception know? Cler-
ical error. |

You can tap [for] 18 days when there are only 15
days on the order; this is under Rule 45 where you do not
include Sundays or holidays and you do not include the fifst
day. The prosecutor [is "allowed"] to lie under oath as
to who the person was who authorized the interception.
(Now, the prosecutor really did not know, when he was

swearing to the judge under oath, that Will Wilson had
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authorized the inferception; he really did not know Will
Wilson hadlhever seen the papers.) It allows breaking
and entéring by the police to install, repair, and remove
the bug. The latter, interesﬁingly enough, may be a
problem; “If it is upheld that you cén breaklin‘to install
the bug, does that also authorize youllS days later, to
break in and repair it, and 15 days later, to break in
and take it out? I think you might need another warrant
to do those subsequent things. You are allowed to wire-
tap where other investigative techniques have not been
tried, but the épplicant thinks that fhey would'nof suc-
ceed. It alibws probable cause to be shown_even-where'
probable cause was shown 21 days before the order {[was]
signed; it was not stale because there was a continuing

criminal conspiracy.

These are just some of the cases [which] have inter-

preted the wiretap laws as we have them now. ‘They are
the greatest tool that you people have, if you can afford
them. I cannot argue that they are the greatest tool to
convict people that has ever been devised. But person-
ally,‘I think we are giving up too much of our individual
rights [with].the way [wiretaps] are béing used now, es-
pecially in the state courts.

One more thing, RICO,* as Blakey predicted three

years ago when I was here, is the greatest statute the

*Racketeer Influenced and Corrupt Organizations, 18
U.S.C. §§ 1961 et seq. (1976). ‘
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prosecutors have ever had. I'm defending a man named
Anthony Clayton who was indicted with a man named Aniello
Dellacroche, a New Yorker who had some notoriety on
occasions. The enterprise in the indictment, cbuld you
imagine what it is? The Gambino mob. The enterprise

is the Gambino mob . What do you say? What do you
say‘when you see "The Godfather" and they say all this?
How do you overcome [it]? How do you overcome that your
man is Mafia? How do you overcome just thinking

of the Gambino mob? I don't know yvet. I don't know.
I've moved to have it struck, but I'm going to lose.

I just don't know how I can overcome that. Forget about
the evidence. There's plenty of evidence, but just the
Gambino mob. Can you see the prosecutor reading the in-
dictment? He'll read it every chance he gets. "Ladies
and gentlemen, the grand jury charges that these two

men are members of a racketeer-influenced enterprise, and

that enterprise is the Gambino mob." No wonder they con-

- vict. I'd convict them myself. And Blakey predicted

that would happen.

To conclude, after 10 years with the wiretap law,
I know the defendants are paranoid. I had a client come
to the office, he comes at 6 o'clock in the morning and
he was a bad person, connected to one of the families in
New York, and he comes in with a briefcase - 6 o'clock

in the morning. I thought maybe that was my last case.
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[Puts] it on the table in my office, opens up the brief-
case, and takes out a machine =- buzz,
checking the whole floor, checking my office for bugs.
They don't even want to talk in my office, my clients.
"Let's go take a walk Let's go outside." They're para;

noid. And in the federal courts there are so few taps

now that you don't have to worry.
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Summary

11 Electronic surveillancel is a useful law enforcement
technique for the control of organized crime. Consensual
electronic surveillance is not subject to the complex federal
statutory limits on other forms of electronic .surveillance.
"It is not a search under the Fourth Amendment. Individual
states must meet at least the federal standards on electronic
surveillance, though they are free to pass more restrictive
legislation. New York's laws controlling consensual surveillance
closely follow the federal pattern, while the Massachusetts

and New Jersey statutes are each more restrictive.

12 Problems remain with consensual surveillance usage, most
notably what constitutes a valid consent. There are also
potential Fifth and Sixth Amendment issues, as well as the

possibility of claims of entrapment.

lAs used in these materials, the phrase electronic surveillance
generally includes wiretapping and bugging, although the terms
electronic surveillance and wiretapping are sometimes used
interchangeably. Wiretapping generally refers to the inter-
ception (and recording) of a communication transmitted over

a wire from a telephone, without the consent of any of the
participants. Bugging generally refers to the interception
(and recording) of a communication transmitted orally, without
the consent of any of the participants. The term consensual
surveillance refers to the overhearing, and usually the record-
ing, of a wire or oral communication with the consent of one

of the parties to the conversation. See Report of the National
Commission for the Review of Federal and State Laws Relating

to Wiretapping and Electronlic Survelllance, xiiil (1976).
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I. Introduction

43 Electronic surveillance is an effective techniéue in
gathering evidence of the activities of organized &rime. ‘Two
of the most useful consensual electronic surveillance tizch-
niques are recording or transmitting with the consent of one
of the participants to a conversation. Consensual suryeillance,
however, may encompass three discrete, though related, situ-
ations where a party to a conversation, under the direction
of a government agency and without the consent of the sécond
party:

1. records ﬁis conversation with the other party;

2. uses electronic equipment to transmit the conversation
to government agents; or

3. authorizes law enforcement personnel to use electronic
devices to overhear and record the incriminating
communication. '

14 Electronic surveillance, but particularly consensual
surveillance, offers 1aw‘énforcement personnel scveral advan-
tages.2 A recorded conversation may be more reliable and

often is more convincing than the testimony of the monitoring
agent. The prosecution's case, too, cannot be weakened because
of the fallibility of human perception and memory. Moreover,
the'credibility of a tape recording is far superior to that

of a governmen£ informant with a "blemished" character. Such

a récording can also supply the corroboration often required

zggg Appendix for excerpts from the Report of the National
Commission for the Review of Federal and State Laws Relating
to Wiretapping and Electronic Surveillance (1976) on their
findings on the effectiveness and usage of consensual sur-
veillance. '
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for an accomplice's testimony.3 Electronic surveillance can
be used to establish the recorded individual's state of mind
or intentions. This can be particularly important in conspir-
acy cases. Consensual surveillance also minimizes the pos-
sibility that an unreliable informant will cCease cooperating
with the authorities prior to the trial. The existence of

a well-guarded recording reduces the incentive for killing

a key witness prior to trial. If an informant succumbs to
threats of physical violence and refuses or is unable to tes-
tify, the recorded conversation can be introduced without the
consenting participant's testimony. The recorded conversa-
tion can also be introduced into evidence even if the infor-
mant dies before trial.4 Finally, the use of electronic
surveillance minimizes the risk of pPhysical harm to a police
agent during an investigation. The actual conversation be-
tween the informant and the criminal can be monitored by

police to ensure the agent's safety in the event that his

identity is suspected.

Ellm%nating credibility as an issue can be particularly impor-
tant in political corruption cases. A reliable recording can
prevent the crooked official from turning his trial into a
credibility contest, relying on his position to gain acquittal;
1t can also act to exonerate the innocent victim of the irratién—

;é 2r political grudge accusation and prevent an unjust indict-
nt.

4

See, e.g., United States v Lemonakis, 485 F.2d 941

—_— —_" 4 . — - R 948_49
(D.C. Cir. 1973), cert. denied, 415 U.é. 989 (1974).
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TI. Federal Law

A. Statutory Provisions

15 Section 2511(2) (c) of the Omnibus Crime Control and

Safe Streets Act of 1968 (Title III) ailows a person "acting
under color of law" to intercept wire or oral communications
where the person is either a party to the conversation or where
one of the participating partiés has given»pfior consent to
such monitoring.5 Consensual surveillance, therefore, is

an exception to the general federal rule which imposes

warrant and other requirementé on electronic surveillance.

16 Section 605 of the Federal Communications Act of 1934,
which also prohibits the interception or divulgence of inter-
state and foreign communications, expresély excepts those
procedures permitted by Title III of the Omnibus Crime Control

and Safe Streets Act..7

518 U.S.C.A. §2511(2)(c)(1970); 18 U.S.C.A. §2511(2) (d) (1970) also
allows the interception of wire or oral communications by a
person "not acting under color of law" provided that:

1. the person is a party to the conversation or has
obtained the prior consent of one of the participants
for such monitoring; and

2. the person does not use the intercepted communication
to commit a criminal, tortious, or injurious act.

®18 u.s.Cc.A. §2516(1970), as amended, (Supp. 1976).

747 U.S.C.A. §605 (1962}, as amecnded, (Supp. 1976). Section 605
only restricts the actions of private parties. Under the 1968
amendments to section 605, "person does not include a law enforce-
ment officer acting in the normal course of his duties.” S. Rep.
No. 1097, 90th Cong., 2nd Sess. 108 (1968). This changes the
prior rule. Sce United States v. Sugden, 226 F.2d 281 (9th

Cir. 1955), aff'd per curiam, 351 U.S. 916 (1956).
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§i7 The issucs surrounding consensual surveillance are,

there-

fore, not based on problems of statutory authority; the legal-

ity of the technique depends upon an analysis of Fourth Amendment

guarantees.

B. Federal Case Law--The Emergence of the White Rationale

48 Since 1952, the United States Supreme Court has consist-

ently held that various forms of consensual surveillance do

not violate Fourth Amendment guarantees against unreasonable

searches and seizures.

In On Lee v.

United States,8 a

narcotics prosecution, the defendant sought to suppress

two incriminating conversations which were transmitted to

federal agents by an informant wired for sound. Only the

agents monitoring the conversation testified at the defend-

ant's trial. Justice Jackson, writing for the majority,

relied heavily upon Olmstead v. United States,9

which held

that police surveillance without any physical trespass fell

outside the scope of the Fourth Amendment.

He observed that

no technical trespass had been committed in placing the

transmitter within the vicinity of On Lee.
there had been no search and seizure,

incriminating remarks were admissible.

Consequently,

and the defendant's
10

On lLee also con-

8343 U.s. 747 (1952).

9

States, 389 U.S. 347 (1967), discussed infra, Y11.

10343 y.s. at 751-52.
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277 U.S. 438 (1928); subsequently overruled in Katz v. United

S




P

: . ot
tains language suggesting that the legality of the agents

i 's indi tion with one he
monitoring was based on On Lee's indiscre

11
mistakenly trusted.

] Rathbun v. United States12 considered whether an i1ncrim-

inating telephone conversatiop, overheard by law enforcement
officials, was admissible evidence whére one party to the
communication gave the police permission to listen to the
diséussion on a pre-existing telephone extension. The Court,
in an opinion by Chief Justice Warren, congluded that there
was no prohibited "interception" under section 605 of the
Federal Communications Act. Recourse was not made to the
"trespass" doctrine followed in On Lee. Instead, the Court
focused ﬁpon the individual's expectation of privacy, or its
13

lack, when placing a telephone call.

13 ' d
410 The "misplaced trust" rationale of Rathbun appeare

: 14
again in 1963 in Lopez v. United States. Lopez was

convicted of attempted bribery of an Internal Revenue agent

11

U.S. 201 (1964); discussed infra, 421.

12355 y.s..107 (1957).

13Id. at 111. Chief Justice Warren observed:
: i takes the
Each party to a telephone conversation .
risk Ehatythe other party may have an extens1on.teleph§ne
and may allow another to overhear thg conyersatlon. When
such takes place there has been no v1ol§tlon of any
privacy of which the parties may complain.

But see 438 infra, concerning the individual's expectations
when using a party line. .

14455 u.s. 427 (1963).

Io7

Id. at 753-54. The precise féct pattern gf On Lee, surveillgnge
of an indicted defendant, is no longer permissible under exp§27e
concepts of the Sixth Amendment. Massiah v. United States,

on the strength of a rccordin
statements that he made to a
reasoned that since the agent

appellant's statements, Lopez

g containing incriminating
federal agent. The Court
could testify concerning the

took the risk that his remarks

would be reproduced, and whether the medium was the agent's

Memory or a mechanical recording was inconsequential.15

111 The legality of consensual surveillance remained a matter

of only academic concern,

the "trespass" or "misplaced trust" rationale.

however,

so long as it was valid under either

It became,

increasingly a practical concern for law enforcement

as the Court moved away from the trespass rationale of Olm-

stead.l6 Finally, in Katz v.
Court overruled the Olmstead "

cluded that electronic surveil

———

United States,17 the Supreme

trespass" doctrine and con-

lance without the consent of

lSId. at 439. The "misplaced

trust" rationale was directly

dealt with in Hoffa v. United States, 385 U.S. 293, 301-03

(1966) (an informant sitUation without electronic surveillance).

The Court stated at 301-02:

What the Fourth Amendment
a man relies upon when he
within a constitutionally

* * * *

Neither this Court nor an
expressed the view that t

protects is the security
places himself or his property
protected area. . . .

Y member of it has ever
he Fourth Amendment protects

a wrongdoer's misplaced belief that a person to whom

he voluntarily confides h
it.

16Berger V. New York, 388 U.S.

validity of a warrantless wiret
although since an entry was inv
until Katz, 389 U.S. 347 (1967)

17389 u.s. 347 (1967) .

P et b 3 5.5k o it 1

is wrongdoing will not reveal

41 (1967), cast doubt on the
ap, regardless of a trespass,
olved in Berger, Olmstead survived
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one of the parties was a "scarch and seizure" within the

Fourth Amendmént. In that case, federal agents attached an
electronic listening and recording device to the outside of

a pubiic telephone booth. Prior to the intergeption, the agent ob-
tained neither a warrant nor the consent of either bf the parties
to the conversation. Thé Court concluded ,
that the surveillance violated the defendant's justified

. . 18
expectation of privacy.

12 Although Katz did not involve consensual surveillance,

its rejection of the Olmstead "trespass" doctrine made

the validity of bh Lee and Lopez uncertain. If they were

seen as resting on the "trespass" doctrine, then consensual
surveillance which violated an individual's reasonable
expectation of privacy would be a‘search and seizure, requiring
a warrant. If they wére seen as resting on the "misplaced
trust" rationale, then consensual surveillance would not be

a search and seizure, and no warrant would be required.

%13 This uncértainty was subsequently faced in United States

. . 20 .
v. White.19 In a plurality opinion, Mr. Justice

White concluded that Katz did not impose a warrant require-
ment where one of the parties to the conversation voluntarily

consented to the monitoring of the communication by law

1814, at 353.

19401 u.s. 745 (1971).

20The plurality consisted of Chief Justice Burger and Justices
White, Stewart, and Blackmun. Justige Black concurred onlth?
grounds that the Fourth Amendment did not apply to any elec-.
tronic eavesdropping and Justice Brennan concurred in the:._ )
result only on the ground that Katz should not be given retro
active effect.
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enforcement personnel. In White, a narcotics prosecution,
the defendant sought to exclude the testimony of government
agents who monitored a conversation between the defendant
and a government informant equipped with a transmitting
device. The informant could not be located and did not
testify at the trial. The question presented to the Court

was whether an individual could justifiably expect that, ab-

'

sent a warrant, his conversation would not be simultaneously
transmitted to a third party. The defendant argued that
under 5§E5 he had a reasonable expectation of privacy in
his'cénversations and that a warrant was required. The
pluréiity rejected the defendant's argument, finding that the
constifutional propriety of consensual surveillance did

not rest on the "trespass" doctrine, but upon the "misplaced

trust" rationale:

Concededly a police agent who conceals his police
connections may write down for official use his con-
versations with a defendant and testify concerning them,
without a warrant authorizing his encounters with the
defendant and without otherwise violating the latter's
Fourth Amendment rights. Hoffa v. United States, 385
U.S., at 300-03 , ., . . If the conduct and revelations
of an agent operating without electronic equipment do
not invade the defendant's constitutionally justifiable
expectations of privacy, neither does a simultaneous
recording of the same conversations made by the agent or
by others from transmissions received from the agent to
whom the defendant is talking and whose trustworthiness
the defendant necessarily risks.

* k k %

- - If the law gives no protection to the wrongdoer
whose trusted accomplice is or becomes a police agent,
neither should it protect him when that same agent has
recorded or transmitted the conversations which are later
offered in evidence to prove the State's case. 2l

21401 U.s. at 751-52,
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24

The White p1Urality clearly rejected any distinction between
recording and transmitting,22 and reaffirmed this aspect

of On Lee in light of Katz.23

C. Post-White Problems

Y14 Although White was decided by a plurality opinion, federal
courts uniformly accept White and sustain consensual surveil;
lance against constitutional challenges.24 There are, however,

several problems that arise in applying White.

1. The Problem of Consent

$15 The validity of consensual surveillance depends on a

22As a separate ground for reversal of the lower court decision,
the Court (the plurality plus Justice Brennan) held that under
Desist v. United States, 394 U.S. 244 (1969), the decision in
Katz had only prospective application. The surveillance
involved in White occurred several years prior to the Katz
decision.

23Justices Brennan, Douglas, Harlan, and Marshall deemed On Lee
no longer to constitute "sound law." 401 U.S. at 755. ‘

United States v. Bonanno, 487 F.2d4 654 (2d Cir. 1973) (con-
sensual wiretap); United States v. Santillo, 507 F.2d 629 (3d
Cir.), cert. denied, 421 U.S. 968 (1975) (consensual wiretap);
United States v. Dowdy, 479 F.2d 213, 229 (4th Cir.), cert.
denied, 414 U.S. 823 (1973) (consensual recording of phone

and personal conversations--a warrant obtained by the agents

as a precautionary measure was seen by the court as unnecessary
in light of White); Ansley v. Stynchcombe, 480 F.2d 437, 441
(5th Cir. 1973) (consensual wiretapping and bugging); United
States v. Lippman, 492 F.2d .314, 318 (6th Cir. 1974), cert.
denied, 419 U.S. 1107 (1975) (cousensual bugging); United
States v. Quintana, 508 F.2d 867, 872 (7th Cir. 1975) (consensual
wiretap); United States V. Mchllan, 508 F.2d 101 (8th Cir.
1974), cert. denied, 421 U.S. 916 (1975) (consensual wiretap);

 Holmes v. Burr, 486 F.2d 55, 59-60 (9th Cir.), cert. denied,

14 U s. 17116 (1973) (conscensual wirctap--the court spcc1flcally
stated that it was bound by the plurality decision of White);
United States v. Quintana, 457 F.2d 874, 878 (10th Cir.), cert.

denied, 409 U.s. 877 (1972) (cohscnsual wiretap); United States

v. Bishton, 463 F.2d 887 (D.C. Cir. 1972) (consensual bugglng)
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valid consent. In cach case, it must be shown that consent

was given prior to the surveillance, that it was validly given,
that the consenting party had the capacity to consent, and that
the consent was voluntary.

116 Sections 2511(2) (c) and (d) of Title III require prior
consent of a party to the communication.25

This rule parallels

the case law under section 605 of the Federal Communications

26 . .
Act. In Weiss v. United States,27 the Supreme Court recad

section 605 to require that consent be given prior to the gov-
ernment interception or divulgence for it to be valid. |

‘ﬂl7 The defendant carries the burden of showing that electron-
ic surveillance of himself occurred. The government then carries
the burden of persuasion to show that the evidence is free from

illegal taint.28

Thus, where a defendant challenges the con- g
sent to the surveillance, the government carries the burden
of proving its validity. Nevertheless, in the absence of a
consenting party's testimony, validity can be inferred from
the surrounding circumstances. In United States v. Bonanno,

where the consenting party was incompetent to testify at the

time of trial, the court stated:

25
18 U.S.C.A. §§2511(2) (c) and (d) (1970). Retroactive author-

ization is not permitted. S.
sees. 94 (15c8) Rep. No. 1097, 90th Cong., 2nd

26
47 U.S.C.A. §605 (1962), as amended (Supp. 1976).

27
308 U.s. 321, 330 (1939).

28
Nardone v. United States 308 U.S. 338, 34
1 (1939); Nolan -
v. United States, 423 F.2d 1031, 1041 (16 ' 9)
denied, 400 U.S5. 848 (1970). (LOER Cix. 1969), gert.
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[Tlhe extent of proof required to show that an
informer consented to the meonitoring or recording

of a telephone call is normally quite different from
that needed to show consent to a physical search. . . .
Hence, it will normally suffice for the Government

to show that the informer went ahead with a call after
knowing what the law enforcement officers were about.

The court inferred a valid consent from testimony by govern-

ment agents that the consenting party was aware of their

presence and purpose, Yyet he still engaged in the conversations.

418 The most difficult consent problem for the government is

shown by United States v. Napier.30 In Napier the defendant,

a Miami policeman implicated in drug transactions, challenged
the capacity of the government informer to consent. The inform-
er was incompetent at the trial, and the defense argued that he
was incompetent at the time of recording, pointing to his long
history of mental illness. The Fifth Circuit held that consistent
with its burden to prove consent, the government also had to
prove capacity to Consent.3l While real, the Napier problem

is of limited applicability, since few consenting

parties are incompetent.

Y19 The most common problem facing the government is to show
that consent was given voluntarily. Most federal courts will
not find that consent was involunitarily given unless there is
some proof that the consenting party's ". . . will was overcome

by threats or improper inducement amounting to coercion or

29,87 F.2d 654, 658 (2d Cir. 1973).

30451 p.24 552 (5th Cir. 1971).

3114, at s53.
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32 33 34

. dure N i i
ess Promises or hopes of leniency, immunity, or

the receipt by the consenting party of "special considerations"

35 ;
from the government are all insufficient to vitiate voluntari-

ness.

2. Fifth and Sixth Amendment Pr
oblems
Entrapment and the Issue of

120 Most electronic surveillances are challenged on Fourth

Amendment grounds, but Fifth and Sixth Amendment objections may
, . 36 .

also be raised. The Fifth Amendment protection against self-

incrimination, enunciated in Miranda v. Arizona,37 prevents

an individual's statements from being used against him, if they
are obtained after his freedom of movement is restrained

and he does not receive the Miranda warnings. Courts, however,

32, . .
United States v. Silva, 449 F.2d 145, 146 (lst Cir. 1971),

cert. denied, 405 U.S. 918 {1972).

33
Id.; United States v. Jones, 432 F.2d 1176 :
70 ; wos . 118 .C.
1970), cert. denied, 402 U.S.'950 (1971). ! 0 (D.C. Cir.

34, .
United States v. Osser, 483 F.2d 727 (3d Cir.) :
414 U.S. 1028 (1973); United Stat >a Cir.), cert. denied
(8th Cir. 1975). ctates v. Rich, 518 F.2d 980, 985

’

35 .
United States v. Franks, 511 F.2d 25, 31 (6th Ci
: Franks . 2 Cir.), cert.
denied, 422 U.S. 1042 (1975) (informer,received an "eétremely

pice apartment,” a living allowance, the use ]
in addition to not being prosecuted;. of a new Cadillac,

368 "
ee Blakey, "Aspects of the Evidence Gathering Process in

Organized Crime Cases: A Preliminary Analysis." Ta
Report:.Organized_Crime (1967), at g6—98,yfor'a dizguggigi of
the various constitutional objections to electronic surveillance
Many courts simply reject out of hand Fifth and Sixth Amendment .
arguments, citing White as controlling. See, e.g., Stephan v.

United States, 496 F.2d 527, 528 (6th Cir. 1974); Uni
. . ; United Stat
v. Leonard, 363 F. Supp. 1348, 1350-51 (N.D. Ill. 1973). ==

37384 U.s. 436 (1966).
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do not extend theée rules to defendants against whom recordings
are introduced in evidence. Théy éﬁress that the conversations
do not occur under circumstances of custodial interrogation;
they occur without deprivation of the individual's liberty.38
The Fifth Circuit (other courts seem not to have found the
issue to merit discussion) has refused to a£tach Fifth
Amendment significance to the fact that the consenting party
initiated the recorded conversation, rejecting an attempt

to analogize the inquiries of the recording or transmitting
| The court emphésized the

presence of a consenting party, and cited White;39

party to custodial interrogation.

Y21 The Sixth Amendment objection to electronic surveillance

40

is an outgrowth of United States v. Massiah. " In Massiah,

the fruits of an otherwise valid consensual electronic sur-
veillance were suppressed because the defendant, Massiah, was
under indictment at the time of the recording. To guestion
him in the absence of his attorney was a denial of his right
to coﬁnsel. The faét that the defendant was indicted was a
signal tﬁat the trial pfoceés had begun, bringing the Sixth

Amendment into play. The Ninth Circuit, in United States v.

41 . . ; .
‘Keen, considered a situation where recordings were made

38nited States v. Bastone, 526 F.2d 971, 977-78 (7th Cir. 1975),
cert. denied, 19 Crim. L. Rptr. 4061 (May 19, 1976); Koran v.
United States, 469 F.2d 1071, 1072 (5th Cir. 1972).

39 nited States v. Quintana, 457 F.2d 874, 878 (10th Cir.),

4039 y.s. 201 (1964).

%1508 r.2d4 986 (9th cir. 1974), cert. denied, 421 U.S. 929  *
(1975) . -
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prior to any indictment. Relying on Miranda, the court found
that where{the defendant believed he was talking over the
phone only to an acquaintance and not to the police, there was
no custodial interrogation, and no "possibility of moral or

physical coercion." Consequently, there was no deprivation of

his Sixth Amendment right to counsel.42
Y22 Another issue which can arise in a consensual surveillance
case 1s entrapment. The defendant may argue that he originally
lacked the intent to commit the criminal act, but that the
actions of a government agent directly resulted in the necessary
state of mind and criminal conduct.43 The government action
in a consensual surveillance situation would be the initiation
by the recording or transmitting party of conversations which
ultimately dealt with criminal conduct. The principal element
of the entrapment defense is the defendant's lack of pre-

disposition to commit the crime.44

Thus, it is doubtful that
merely initiating conversations with an individual, who subse-
quently makes incriminating statements, would be seen as

influencing that individual to such an extent as to constitute

421§. at 989. See also Wallace v. United States, 412 F.2d

1097, 1100-01 (D.C. Cir. 19€9), cert. denied, 402 U.S. 943 (1971}
(surveillance occurred after the defendant and his attorney

had met with the prosecutor to discuss possible cooperation

of the defendant).

43In at least the Ninth Circuit, the accused may now assert
the defense of entrapment without actually admitting guilt.
Such an admission is generally required to use the defense.
Unite d States v. Demma, 523 F.2d 981 (9th Cir. 1975).

“4United states v. Russell, 411 U.S. 423, 433 (1973); Hampton
v. United States, 19 Crim. L. Rptr. 3039 (8th Cir. April 28, 197f).
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entrapment.45 To defeat an entrapment defense, law enforcement
agents should always caution the consenting party not to

suggest a criminal act.46

D. The Limits of White

123 The White rationale has only been extended cautiously.
The Second Circuit utilized it to permit the warrantless sur-
veillance of a conversation, where neither party previously

consented to the surveillance. In United States v. Puil Kan

Lam,47 the tenants of an apartment which was previously occu-

pied by heroin importers complained to authorities about
suspicious characters who unsuccessfully sought entry to the
apartment. With the permission of the current tenants, govern-
ment agents bugged the room. The two defendants were eventually
admitted into the apartment by a government agent posing as a
superintendent's helper. An incriminating conversation was
recorded and subsequently inﬁroduced inté evidence at the
defendants' trial. Altﬁough the agents obtained neither a
warrant nor consent, the court concluded that the defendants'
Fourth Amendment rights against unreasonable searches and sei-
zures were not violated. Cifiné White, the court found that

the subjective expectation of privacy, which was allegedly

45United States v. Grecenberg, 445 F.2d 1158, 1161-62 (2d Cir.
1971).

46If the defendant introduces some evidence of government
initiation of the crime, then the burden is on the government
to show beyond a reasonable doubt the defendant's original
propensity to commit the crime. United States v. Warren, 453
F.2d 738, 744 (24 Cir.), cert. denied, 406 U.S. 944 (1972).

47
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483 F.2d 1202 (2d Cir. 1973), cert. denied, 415 U.S. 984 (1974).

violated by the government surveillance, was not "justifiable."
The interception occurred in an apartment of complete strangers
that was entered under suspicious circumstances.48 Aside from

the unusual nature of.thé situation, the court cmphasized that

another ground for dispensing with the warrant requirement was

the lack of sufficient time to obtain a court order.49 Thus,

Pui Kan Lam may be limited to its unusual factual circumstances.

124 The First Circuit, however, took a more limited view of

50

White in United States v. Padilla. Federal agents installed

an electronic listening device in a hotel room without prior
judicial approval, but before the defendant occupied it. The
bug was activated only when government agents entered the room.
The government argued that such selective monitoring was com-
parable to the situation where agenté actually concealed the
recording or transmitting devices on their persons. The court,
in rejecting the argument, expressed a fear that abuse

might result if electronic devices were installed for long

periods of time, even though for limited purposes, without
51

prior judicial approval.

allow such a procedure. The court observed:

814, at 1206.
1914. at 1206-07.
50 .
520 F.2d 526 (lst Cir. 1975).
51

See Lanza v. New York, 370 U.S. 139, 143 (1962) where the
Court stated, in dicta, that a visitors room of a public jail
was not a constitutionally protected area affording protection

from surreptitious electronic surveillance, while a hotel room
could be such an area.
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No case has been presented to us which would allow
the government to engage in unlawful electronic sur-
veillance and profit from the fruits of that surveil-
lance on the ground that had a different means been
employed, the recordings would have been admissible.
We reject the invitation so to extend the holding

of White.

E. Miscellaneous Federal Regulations

425 Federal Communications Cdmmission Regulation No. 13253

states that a private citizen can record a telephone conversation
only if his recorder-connector equipment contains a tone-

warning device which produces a distinctive beep tone every
fifteen seconds. This F.C.C. order does not, however, make a
conversation recorded without a‘tone-warning“device inadmissible

in certain criminal prosecutions.54 The purposes of sections 2511

(2) (c) and 2518(8) (a) of Title 111°° (requiring, if possible,

the recording of intercepted communications) are seen as over-

52520 F.2d 526, 528. It can be argued persuasively that Padilla
was wrongly decided; the point can at least be made that the court
ignored the substantial danger that the wire may be uncovered
when informants or agents are wired. Wiring the '
room obviates this danger. As long as the bug is installed
without an unlawful entry (i.e., ¥efore the guest rented the
room), and it is activated only during conversation that could
lawfully be recorded by "body bugs," there should be no objec-
tion to this technique. The court's fear of the universal
installation of bugs to be ready in case surveillance might

be useful should be grounds for suppression when the conduct

is engaged in; there is no reason to suppress logically relevant
evidence until that time.

53Noted in Alonzo v. State, 283 Ala. 607, 619, 219 So.2d
858, 870 (1969).

54Battag{ig v. United States, 349 F.2d 556, 559-60 (9th Cir.),
cert. denied, 382 U.S. 955 (1965). ‘

5518 y.5.Cc.A. §§2511(2) (c) and 2518(8) (a) (1970).
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riding the purposes of the F.C.C. order, which otgerwise would
ncgate the congressional intent.56

126 Section 301 of the Federal Communications Act>’

requires a license for the use of a radio transmitter. Coﬁrts,
however, hold that evidence obtained by an unlicensed transmitter
is admissible in court. The purpose of the licensing law is to
prevent interference with radio communications. No right of

the defendant is violated by the lack of a license; consequently,
there is no policy reason for rendering the evidence inadmis—
sible.58
127 Finally, Federal Communication Commission Regulation No.
15262 prohibits the use between private parties of a radio

device for surveillance without the consent of all the parties;

law enforce iti i
. ment authorities, however, acting "under law authority”

are exempted.59

ITII. State Law

28 Section 2515 of Title iII60 prohibits the use of the
contents of an intercepted communication as evidence in any

court or other authority of the United States, any state, or

56U + ‘
nited States v. Buckhanon, 374 F. Supp. 611 (D.Minn. 1973).

5
747 u.s.c.A. §301 (1962).

8 ‘ -
vee 2.g9., Todisco v. United States, 298 F.2d 208
_ . 211
Cir. 1961), cert. denied, 368 U.S. 9é9 (1962). ' (oeh

59 ' ' |
47 C.F.R. §15.11 (March 4, 1966).

3

60
18 U.S.C.A. §2515% (1970).
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political subdivision, if the‘disclosure of that information
would be in violation of Title III.

129 ‘States, although they must at least comply with federal
standards on electronic surveillance, arc free to pass stricter

legislation. The Senate Report accompanying Title III states

that:

The State statute must meet the minimum standards
reflected as a whole in the proposed chapter. The
proposed provision envisions that States would be
free to adopt more restrictive legislation, or no
legislation at all, but not less restrictive legis-
lation. :

¥30 Where states do enact more restrictive legislation, such
laws do not affect the admissibility of evidence in federal

prosecutions.62 In considering this issue, the Third Circuit

recently said:

So .long as the information was lawfully obtained

under federal law and met federal standards of reason-
ableness, it is admissible in federal court despite a
violation of state law.63 :

It is probably more accurate to point out that state electronic

surveillance laws are inapplicable to federal electronic sur-

veillance efforts. The Second Circuit, in United States v.

Pardo—Bolland,64 interpreted New York statutes then in force

not to apply to federal law enforcement officers. The court

observed:

615, Rep. No. 1097, 90th Cong., 2d Sess. 98 (1968).

2ynited states v. Infelice, 506 F.2d 1358, 1365 (7th Cir.
1974), cert. denied, 419 U.S. 1107 (1975).

63United States v. Armocida, 515 F.2d 49, 52 (3d Cir. 1975),
cert. denied, U.S. (1976) . :

64348 F.2d 316 (2d Cir.), cert. denied, 382 U.S. 944 (1965).
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[I]t seems most likely that the policing of federal
officers was intended to be left to federal zgatute

and the supervision of federal courts.

Some states, by statute, explicitly exclude officers of federal

investigative and law enforcement agencies from the coverage

of their wiretap 1aws.66

A. New York

Y31 New York follows federal law in permitting electronic
surveillance where one of the participating parties voluntar-
ily consents. Instead of providing an explicit statutory
excéption for consensual surveillance, however, the New York

legislature defines the terms "wiretapping,” "mechanical

. . N + + [}
overhearing of aconversation," and "intercepted communication,

and excludes consensual surveillance:

1. "Wiretapping" means the intentional overhearing
or recording of a telephonic or telegraphic communication by
a person other than a sender or receiver thereof, without the
consent of either the sender or receiver, by means of any
instrument, device or equipment. . . .;

2. "Mechanical overhearing of a conversation® means the
intentional overhearing or recording of a conversation or
discussion, without the consent of at least one party thereto,
by a person not present thereat, by means of any instrument,

device, or equipment;

* * * *

3. "Intercepted communication" means (a) a telephonic
or telegraphic communication which was intentionally gverheard
or recorded by a person other than the sender or receiver
thereof, without the consent of the sender or receiver, by

6519. at 323.

66Md. Ann. Code art. 27, §585 (1976), discussed in Wallace

v. United States, 412 F.2d4 1097, 1100 (b.C. Cir. 1969), cert.
denied, 402 U.S. 943 (1971); Mass. Gen. Laws Ann. ch. 272, §99
(D) (1) (c) (1968).
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ice or eguipment, or (b) a conver- )
sation or discussion which was intentionally overheard or recorded
without the consent of at least one pérty thereto, by a person,
not present thereat, by means of any instrument, device, Or

equipment.67

means of any instrument, dev

432 The most recent New york Court of Appeals case considering
prior

the issue of consensual surveillance was decided in 1969,
‘ 68

to United States v. White. Nevertheless, in People v. Gibson,

the Court of Appeals concluded that the recording of incriminating
conversations, made by the defendant to a police informer
equipped with a coﬁcealed radio device, was not a violation of
the defendant's Fourth Amendment rights. -The court relied upon
On Lee and Lopez, and distihguished Katz as noﬁ dealing with a
situation where there was voluntary disclosure by a participating

party.69 Subsequent New York court decisions cite both White and
Gibson for the proposition that Fourth Amendment guarantees are
not infringed where one party voluntarily consents to the elec-

tronic surveillance of a conversation.

B. Massachusetts

{33 The Massachusetts statute governing consensual electronic

67N.Y. Crim. Pro. Law §700.05 (McKinnpey 1971); this sec;io? defines
"wiretapping" and "mechanical overhearing of a conversation
as those terms are defined in N.Y. Penal Law §250.00 (McKinney

1967) . -

68,3 N.v.2d 618, 298 N.Y.S.2d 496, 246 N.E.2d 349.(1969),
cert. denied, 402 U.S. 951 (1971) . ,

6914. at 620, 298 N.v.S.2d at 498, 246 N.E.2d at 351.

70See, e.q., Pcople v. Brannaka, 46 App. Div. 2d 929, 361 N.Y.S.
23 434 13d Dept. 1974); People v. Holman, 78 Misc.2d 613,

356 N.Y.S.2d 958 (Sup. CEt. New York County 1974); People

v. Neulist, 72 Misc.2d 140, 162-63, 338 N.Y.S.2d 794, 817A
(Sup. Ct. Nassau County 1972), rev'd on other grounds, 43 App.
pDiv.2d 150, 350 N.Y.S.2d 178 (2d Dept. 1973). '
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surveillance is more restrictive than its federal counterpart.

Consensual surveillance is authcrized only in the investigation

of certain specified offenses in connection with organized crime:

. i1t shall not constitute an interception for an
investigative or law enforcecment officer, as defined in
this section, to record or transmit a wire or oral
communication if theofficer is a party to such communication
or has been given prior authorization to record or trans-
mit the communication by such a party and if recorded
or transmitted in the course of an investigation of a desig-
nated offense as defined herein.7’1

The class of "designated offenses" is broad enough, however,
not to hinder the use of consensual surveillance in connection

with organized crime.72

"lyass. Gen. Laws Ann. ch. 272, §99(B) (4) (1968); "investigative or
law enforcement officer" is defined in §99(B) (8):

The term "investigative or law enforcement officer"
means any officer of the United States, a state or

a political subdivision of a state, who is empowered

by law to conduct investigations of, or to make arrests
for, the designated offenses, and any attorney autho-
rized by law to participate in the prosecution of such
of fenses.

72yass. Gen. Laws Ann. ch. 272, §99(B) (7) (1975) :

The term "designated offense" shall include the
following offenses in connection with organized

crime as defined in the preamble: arson, assault and
battery with a dangerous weapon, extortion, bribery,
burglary, embezzlement, forgery, gaming in violation
of section seventeen of chapter two hundred and seventy-
one of the general laws, intimidation of a witness or
juror, kidnapping, larceny, lending of money or things
of value in violation of the general laws, mayhen,
murder, any offense involving the possession or sale
of a narcotic or harmful drug, perjury, prostitution,
robbery, subornation of perjury, any violation of this
section, being an accessory to any of the foregoing
offenses and conspiracy or attempt or solicitation to
commit any of the foregoing offenses.

"Organized crime" is defined in the preamble as "consist[ing]
of a continuing conspiracy among highly organized and disciplined

groups to engage in supplying illegal goods and services." §99(a).

The Supreme Judicial Court of Massachusetts recently con-
sidered the whole Massachusetts wiretap act (ch. 272, §99), though
not specifically the aspects dealing with consensual surveillance,
and found it to comply with state and federal constitutiorial and
statutory requirements. Commonwealth v. Vitello, Mass. ,

327 N.E.2d 819 (1975). T
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i34 The lcading Massachusctts decision to address the legality

of consensual surveillance is the 1968 case of Commonwecalth

v. Douglas.73 Police placed a tape recorder on an extortion
victim's telephone with his consent, but wifhout prior

judicial approval. The court found this to be acceptable

under the relevant statutory and constitutional provisions, ob-

serving that such procedures were necessary to combat the

n74 The Court noted that:

"underworld.
A defendant who speaks incriminating words over the
telephone runs the risk that the person with whom he
talks may be an informer (see Hoffa v. United States,
385 U.S. 293, 302-03) or that the conversation (as in the
Rathbun case) may be overheard on an extension telephone.
In the interests of sound law enforcement, in these days when
telephone talks often supplant face to face encounters,
he also should be held to take the risk that his words
may be recorded by his listener. See Lopez v. United

States. . .

The Court distinguished Berger and Katz as not dealing with

situations where consent was given.

C. New Jersey

135 New Jersey recently amended its Wiretapping and Electronic
Surveillance ControlvAct, makingAit more restrictive than Title
ITI. Consensual electronic surveillance is permitted without
prior approval where an investigative or law enforcement officer
is a party to the communication to be intercepted, or where an-

other officer who is a party to the communication requests or

73354 Mass. 212, 236 N.E.2d 865 (1968), cert. denied, 394
U.S. 960 (1969). '

7814, at 222-23, 236 N.E.2d at 872.

75

Id. at 221-22, 236 N.E.2d at 871-72.
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requires such interception.76 Electronic surveillance is also
permitted where a party to the communication gives his prior
consent, provided there is prior approval by the Attorney

General or his designee, or a county prosecutor within his
authority, who determines that *here exists "a reasonable
suspicion that evidence

of criminal conduct will be derived from such.interception.'f77

136 A recent New Jersey Superiof Court case, §E§E§ V. McCartin,78
considered a situation where a malfunctioning private telephone
was receiving a conversation between two unknown individuals

concerning gambling activities. The owner summoned the police

who, with the owner's permission, recorded the telephbne con-

76 It shall not be unlawful under this act for:

b. Any investigative or law enforcement officer to
intercept a wire or oral communication, where such officer
is a party to the communication or where another officer
who is a party to the communication requests or requires
him to make such interception.

N.J. Stat. Ann. §2A:156A-4(b) (1975).

77 It shall not be unlawful under this act for:

C. Any investigative or law enforcement officer or any
person acting at the direction of an investigative or

law enforcement officer to intercept a wire or oral com-
munication, where such person is a party to the communication
or one of the parties to the communication has given prior
consent to such interception; provided, however, that no
such interception shall be made unless the Attorney General
or his designee or a county prosecutor within his authority
determines that there exists a reasonable suspicion that
evidence of criminal conduct will be derived from such
interception.

N.Y. Stat. Ann. §2A:156A-4(c) (1975).

78135 N.J. Super. 81, 342 A.24 591 (1975) .
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versations. . The court denied a motion to suppress the
recordings, alleged to be inadmissible under Title III

and under New Jersey law. The court found those laws to be
directed against willful interceptions, while in this case
the interception was inadvertent.?9 Consequently, the
recordings were admissible.

4§37 In reaching its decision, the court ¢arefully dis-
tinguished the Unitedvstates Supreme Court case of Lee V.
Florida.80 In that case, the police igstalled a telephone
directly to the defendant's party line, specifically for

the purpose of recording the defendant's conversations. In-
criminating conversations were recorded and introduced into
evidence. The Supreme Court found this to be a violation

81

of Section 605 of the Federal Communications Act. There,

was neither consent of any parties to the telephone con-
versation, nor a regularly used telephone. Unlike Rathbun,
the phone in Lee was installed solely for the purpose

of surveillance.82 The New Jersey court distinguished
McCartin from Lee as not being a case of a deliberate

interception.83

7914. at 87-88, 342 A.2d at 595.

80392 y.s. 378 (1968).

8147 y.5.C.A. § 605 (1962), as amended (Supp. 1976).

82392 U.s. at 381-82.

83135 N.J. Super. at 86, 342 A.2d at 594.
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D. Florida

138 Florida law on consensual electronic surveillance is

more restrictive than Title III;84 a warrantless intercept must

be consented to by all varties to the communication85 or, if
14
done by or under the direction of a law enforcement officer
14

b
86 Y

one party. The Florida Supreme Court narrowed this latter

exception even further. 1In Tollett v. State87 the court created

84 . ,
The Florida Security of Communications Act, Fla. Stat.

Ann., ch. 934 (West i i
1574 uon: 93 w;s ameiggjil followed Title III closely until
85

Flg. Stat. Ann. § 934.03(2)(d) (West Su i
;ﬁct;on recently survived a constitutionalpghaiilgéé ogh;irst
Soeggm$g§ %§iunds. In Shevin v. Sunbeam Television Corp., 351
(l§78 (E a. Sup. Qt: 1977), appeal denied, 435 U.S. 920
( .), a_Mlaml television station claimed that the statute
impaired its news gathering activities and constituted a

brior restraint. In upholdin .
Supreme Court said: P g the statute the Florida

Section 934.03(2) (d) . . was a i 1si

by the Florida legislature to allowpgi;gyp:§§;Slon
Eo a conversation to have an expectation of privacy
Lrom interception by another party to the conver-
sation . - - « News gathering is an integral part
of news dissemination, but hidden mechanical —

contrivances are not indis ensable too!
: _ ols
gathering. 1Id. at 726—727? of news

?;iaalggsitagi VA News-Press Publishing Co., 338 So.2d 1313
Fla. . - App. 1976) for another applicati
(2) (d) to news gathering activities. Ppiication of § 934.03
86

Fla. Stat. Ann. § 934 03(2) (¢) (w

. 24, est Supp. 1979). See

ilig'Stat? V. Wal}s, 356 So.2d 294, 296 (Fla. Sup.)ct. 1978)
o? slng that SecFlon 934.03(2) (d) prevents the use at trial '

‘thecret ;ecordlngs'made by an alleged victim of crime
without prior authorization by a law enforcement officer.

87

272 So.2d 490 (Fla. 1973). Th ‘ i
. . e court in Tollett interpreted
not only the state's statutes, but the search and seizurg N

provision of its constitution, Fl
(1885, amended 1968) ’ a. Const. Art. I, § 12
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a unique evidentiary rule requiring the consenting party to appear

at trial and testify to the "prior consent."

[AJuthentication of the giving of consent to

the police to make a wiretap must be established
by competent and relevant testimony of a party
to the communication, subject to cross-examina-
tion by the defendant, as a condition precedegg
to the introduction of the wiretap recording.

39 The most recent Florida case on consensual electronic sur-

veillance, Aalderink v. State?9 foliows Tollett by ruling

inadmissible a police officer's testimony on the content of an

intercepted conversation when the consenting informant was not

produced at the trial. The Court of Appeals for the Third District

BBEQ. at 496. The court stated that failure to adhere to
this rule:

[O]lpens_the door for admission of hearsagiggstimony

of an alleged participant in a communica '
who is not produced as a witness. Generally, 1t

furthers the invasion of privacy by the police,
encourages wiretapping, entrapment, and manufactured

evidence. Id. at 495.

The serious implications of this holding were recognized by
one commentator soon after the decision:

[T]he requirement that the con<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>