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Over the past several years, a considerable amount of attention h~s 

focused cn zhe fact that a rape victim is twice victimized--as a victim 

of sexual assault and as a victim when she testifies in court. Holmstrom " 

and Burgess [1978) recently concluded ~hat: "~%e court experience, for 

• ,, tlm rape victim, precipitates as much of a psychological crisis as the 

rape itselg' CP. 229). In fact, on the basis of over I00 inter~lie~'s with 

• ::" rape;vicZims, Holmstrom and Burgess found that the prim~lg, reason for 

• .i:not pzesslng charges was the desire to avoid the ordeal of courtroom 
• ! 

.testimonF. Traditional common law rules of evidence, which typically 

permit uI~estricted admission of testimony" ~bout the victim's pricr sexnlal 

history with ~errsons other than the defendant,' particularly have come 

under attack for contributin% ~o this situation. They have been siren- 

uously criticized on the ground t,hau they distort the fact-finding 

process in a manner pz'ej~licial tc the rape victim. Rather than care- 

fully weighing evidence against a standard of "reasonable doubt" to deter- 

m~e the &~ailt or ~xmocence of ~h,~ accused, ju~or~ may be moved by prior -- 

sexual history evidence to b l a m e  the victim and thus to acquit the defen- 

dant. In order to redress this sit~ttion, 40 states have enacted "rape 

shield" :x~£orm statutes which limit, :o varyin~ d~brrees, the admissibility 

o£ the Victim's prior sexual history with person~ other than the defendant. 

~%e rationale behind such re£o~ns is basically twofold (BorEida, 

.in press}.. First, by ~xcluding evidence Of .the victim's prior sexual 

history, the victim is less likely to be subjected to humiliation in 

court. I~gal reformers h~'e not only expressed concern about un~just 

acquJ.tt.~Is ~e~ultin Z £ro~ the ~d.~_ission of prior sexual histo~, testimony, 

but also concem~ t~.~t the ad~i~.';ibflitv of such 'testimony inhibits a 
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victim'.~ willingness ~o prosecute because of t h e  s~rong possibility of ~- 

exposure, to humiliating cross-examination. The reforms, in this respect, 

are mean~ £o alleviate the extent to which a victim is "on trial!' along 

with the acc%~ed assailant. Second, the reforms should prevent potentially 

irrelevant, prejudicial testimony from being heard by the jury. The ad- 

missibilit), of such evidence according to the reformist position, is 

.highly prejudicial and 'non-probative. R.~stricting its admissibility, 

therefore, presumably will r,~duce juror prejudice and in tu2n improve 

the r&te of convictions in rape cases. 

We have just co,feted the "first phase"of a re: r ~ ' & h  7 " ~ ' o ~  which • 

• addresses three b~sic questibns about the natur~ of these • reforms. 

• ( a )  ~ether the current types of legal reform eli~JZnate or reduce the " 

prejudice ~-~ich purportedly i ~ . e r c ~  in the common law ru!~s of evi4~nce: 

~) tke extent to which'exp=rienced and-inexperi'e~ced adult ~urors 

prejudiciall), utilize prior sexual history evidence in a simulated jury 

deliSe~ation context; and (c) the extent to whi-~h the different types 

of reform interac~ with the perception of victim consent that often char- 

act~ize rape cases and affects their prosecution, in the rs=~inder 

of this presentation, we first discuss our g~neral =lassific~.t~on of the 

evidently" refo~ and the social psychological a~sumptions underlying 

the t>'pe~- of leEsl reform. We will particularly f~.us on the ext~nt tO 

"wkick the re~orr~ may ~ffect the ~rception Of victim consent. Next, 

w~ will present an overv~e~ of a recently complet~ ~ury simulation ex- 

psri~mnt whic~h ~R~ designed to address the three afsrementioned questions. 

A~d, finaii>-, we Will discus~ some o£ the pre!imi~z~- findings ~nd their 

implications for rape v~etims "~ho become involved in the legal process..• 

4 



i ,  



/ 

: .  , ; .  

3 

A~ shown in Table i, we have classified the laws governing the 

zd~d~ssion, of prior sexual histoz-f with third paxties into tP.reo categoric3 

b~.sed on the extent to which such evidence is excluded when a consent 

defense is raised. Thus, the Common Law category includes any state 

without a~ exclusionary statute and assumes the relatively unlimited 

adz~ssibilit~ of prior sexual history evidence. 

, f ' , 

: Insert Table I about here 

Tn c o n t r ~ t ,  both  c a t e g o r i e s  o f  reform s t a t u t e s  r e f l e c ~  "~he arguments 

• put forth by critics of traditional rape laws. The major difference 

between the reform statutes ca'~ogorized in Table ! is th~ ~aaount of dis- 

cretion whAch is left to the trial judge in .determining the admissibility 

of the offered evidence. In the 21 sta~es governed b~ a Hoderate Reform 

exclusionary rule, prior sexual history, evidence is g~nerally excluded 

unless ~ consent defense is raised, or unless the court de'~ermines ~he 

evidence to be material to a fact in issue. La~s of this type allow the 

trial judge considerable discretion in weighing ~he probative and preju- 

dic ia . t  a~peCts o f  the evidence  in  q u e s t i o n .  But ~ e  e f f e c t  o f  the s t a t u t e  

is clear.ly to screen the admissibility of prior s~-ual historl evidence 

as compared to  the Common Law. 

In contrast, 19 states have adopted statutes with a Radical Refo;~ 

exclusionary rule which is ccnsiderably more res~z±c.tive of third-party 

prior soxu.~l history offered on the issue of Cons~r.t. • The Radical Reform 

statutes require exclt~ion of such evidence bec~ it is presumed to be 
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irrelevant, overly prejudicial, and conf~ing to the Jury. In fact, 

some legal scholars have criticized the restrictiveness of these Radical 

Reform statutes because, in certain circ~mustances, the  exclusion of prior 

sextml history my violate the due proce.ss clause of the Fo1~eenth Amend- 

merit and the Sixth Amendment riEhts of confrontation and cross-ey~mination 

[ e . g . ,  Herlaan, 1977). 
/ 

The assumption underlying both categories of reform statutos is 
f 

/ 

essentially the same. That.is, prior sexual history o~idenco will be 

retarded: b~. ju~ors as informative and probative of the victim's moral 

character. Moreover, such information will be,over-~ei~hted and ~ilI ~ : 

have a prejudicial effect on the jury decision process. A number of 

studies in social • psychol0~, and law imAeed suggest th&t e~.dence which 

evokes c h a r a c t e r  z~ay i r~ luence  s imula ted  j,xro~" j u d ~ n t s  (of .  S~e~han, 

1975). Evidence o f  "good" ~ h a r a c t e r  or  r'bad'" c h a r a c t e r ,  as co;~vdyed b y  

manipulating personal characteristics such as perceived rc.~pectabiiity 

of the victlm or the defendant have be~n shown to influence the fact- 

finding process in hypothetical rape • cases (e.g., Yeldman-Summers 

Lindner, 1976; Frederick & Luginbuhl , Note !; Jones ~ Aronson, 1973; 

Smith, Keating, Rester ~ Fd.tchell, 19763. Evide,~:e of p~ior criminal 

conviction, for example, .which is suggestive of "bad" ch~lacter, tends ~:o 

incres~e th~ li~elihood of criminal conviction even when ~ck jurors are 

informed that such evidence should only be used to evailmte the credibility 

of the witness ,(Doob ~ ~irshenbaum, 1972; H~ns ~ Doob, 1975; Kalven 

Zeisel, 1966; Landy ~ A~'cnson, 1959). 

.Rec~nt research on intuitive.judgment processes also sugEe.sts that 

evidencs of prior sexual history may be influential (Nisbett: ~orgida, 

. i t. . ! / 
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Crandal:,L $ Reed, 1976; Ross, 1977). Evidence that is specific and 

anecdot:~l in content. (as evidence of prior Sexual history can be) may 

be the :;oft of info~ation that remains more available in memory, and may 

be bettor recalled over time because of i~s greater emotional interest 

and vividness {[e.g.., Borgida ~ Nisbett, 1977). This I. is essentially What 

Thompso~.,:~Reyes and Bower (Note 2) found sulyport for in a recent experi- 

ment. Af:ter~ a twenty-four hour post-tria:[ delay, they~ found that when 

the defendant was of good character, judgments about the defendant's 

Euil~ shifted reward the verdict supported by the more vivid (i.e., 

concrete, intense, emotion~lly relevant) evidence. This. vividness.me-nipu-. 

• lation, however, had no imF-%¢t on i~mediate judgments of the .d3fenda~t's 

guilt. Specific, anecdotal information also may be more evocative of 

a person's c,haracter thnn, for exsmp!e, gener~l reputation testimony 

which, in contrast, seems bland, anonymous and gener~lly u_ninfom~tiV~ 

CBor~da, Note 3). 

Thus, knowledge of prior sexual history may not only contribute to 

re-structuring the perception of the rape victim as a credible, respectable, 

legitimate witness, but may adversely affect the likelihood of conviction 

as well. Defense counsel will try to use evidence of prior sexual history, 

as welL. as other case facts when possible, to imply that the victim con- 

sente¢, to the sex. The strategy, of.course, is to pe;.~uade the jury that, 

.as the defendant contends, rape did no__~t occur. The social definition of 

rape:, therefore, which is "problematic at all stages of the victim's 

career. .is especially problematic in the courtroom. It is here that 

one :;ees conceded and dramatic efforts made by the various parties to 

create different definitions of r~pe and different definitions of what 

/ s / 
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has occurred in the incident under consideration" {Holmstrom ~ Burgess, 

1978, i.l. 166). 

:;one of the results from a pilot study to examine the impact of 

evidentiary reform on these assumptions about prior sexual history.evi- 

dence [Borgida, in press) are presented -in Table• 2. We administered 

questionnaires to jurors serving their last day of jury duty in Minneapolis. 

Each j,,~or read the condensed case facts of a hypothetical rape trial 

involvin E a consent defe~3e, and was asked torender a non-deliberated 

Verdict. Evidence of the victim's prior sexual history and varyinE degrees 

of implied victim consent were experimentally manipulated within the set 

of case facts. For each juror, the admissibility of prior sexual history 

in the rape trial description was either Eoverned by evidentiary restrictions 

~mder the Co~on Law, Moderate Reform, or Radical Reform exclusionary rule 

as  d e f i n e d  i n  Table  1. 

In a d d i z i o n ,  each  j u r o r  a l s o  read  a c a s e  f a c t  p a t t e r n ,  wh ich  h ~  b e e n  

Inm~ested to conwey either low, ambiguous, or high probability • victim 

consent. Our assumption was t~,%t certain characteristics o~  t h e  fact 

pattern (e.g., prior relationship between victim and offender, character- 

istics of the victim, medical evidence, etc.) may also convey the peTcep~ion 

of victim consent and therefore increase the likelihood that jurors wi!l 

: make use of the victim's character, whether or not evidence of prio~ 

sexual history is introduced explicitly. In the absence of specific 

information about character, in other words, sit~tions may be sufficiently 

informative about a person's character and behavior (cf. Price ~ Bouffard, 

1974) that ch~racteristics of the. situation can mffect asse~:smeIlts of 

bla~e and responsibility {e.g., Bulman ~ Wort~, 1977). 

8" 
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As shown in Table 2, the overall distribution of dichotomous juror 

verdicts as a function of Type of Exclusionary Rule and Probability of 

Consent was highl~ signific~t. Collapsing across Probability of Consent, 

the distribution of juror verdicts also varied signific~nt!y (x2(2) = 

6.67, p = .04). ~%ereas the proportion of non-deliberated guilty verdicts 

was 33% for both Common Law ~nd ~V~derate Reform conditions, th~ proportion 

of guilty verdicts increased to 53% ,under the P~dical Reform exclusionary 

rule. Moreover: the proportion of~_~verdicts decreased from theLow 

Probability Consent conditions [x = 57%) to t)~e High Probability Consent 

conditions (x = 22%), [xZ(2) = 15.42, p = ;0004]. This trend was the 

sam~ for male and.female jurors. Such data, however, do not address 

._.._.._..----.----..--.--..------....---- 

InSert Table 2 about here 
-- [ 

the substantive ovidentia~ questions r~ised by tho refor~ms. It would be . 

d i f f i c u l t  to  argue,  for  example, that  the data address the  t r u l y  important 

• sSu~ption~ ~¢ the reformist position concerning ho~ jarors actually 

utilize thLrd party prior sexual history evidence and whether they could 

ever assess such evidence in a non-prejudicial way. 

Therefore, we conducted a rather large-scale jury simulation experi- 

ment, aided and abetted, by th~ National Centel for the Prevention and 

• Control of Rape and the University of Minnesota Law School. ~4ith the 

assistance of a professional theatre company and t~o veteran trial 

attoxn~rs, we first edited the transcript of an actual rape trial involving 

a consent defense, and then filmed six two-hour videotaped variations 

of the tric I. Three of the variations embodied a Lo~ Probability of Consent 

9 
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embodied a High Probabiiit~ of Consent 

fact pad;tern. Independent pretest rating~ of these 6ase fact patterns 

confirmed thisdifferential probability o~:~,sent. An overview cf these 

basic f£ct patterns is presented in Table 3. 

Insert. Tabie 3 about here 

_..---..---..,---.----..--. .......... 

The videotaped variati.ons of both fact patterns included opening 

remarks from tke Judge, oper..ng arguments from the p~secution and defense 

~to:no)rs, the prosocutrix's testimony and crOss-examination, four prose- 

cution witnesses, all of whom were cross-examined, the defendant's tes:ti- 

mony and cvos~-exastlnation, closing arguments and the Judge's firm.i cha~rgc 

to the jur~. In accordance with o,.Ir classification of the la~;s, the " 

test -Izmny of one p~ior s~x%~%l history d6fer.se witness wa~ added ~o the 

Moderate Reform versions of both fact patterns. In the Common Law 

versions o5 both fact patterns the defense presented the testimony of 

a second prior sexual history witness as well. No prior sexual history 

evidence was added to either fact pattern in the two Radical Reform 

variations. It should be noted that the admissibility of prior sextml 

history .testimony was determined by the legal criteria that define a 

given Kxclusionary P~ule category. In order to corroborate our discretion~_z:y 

judBnts basal on these criteria, we asked a District Court Judge from 

the Fourth Judicial District Court in Minneapolis and a prosecutor from 

the County Attorney's Office. both of whom have had extensive experience 

with. sexual assault cases, to rule on the admissibility of oux" prior 

10 
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Sexual history witness testimony. Both rulings unequivocally corroborated 

our operationalization. 

As shown in Table 4, the experiment involved two independent samples 

of prospective Jurors from the Twin Cities metropolitan area. All par- 

ticipanzs were. scheduled for four-hour experimental sessions in the court- 

rooms at the University of Minnesota's Law School. Half of the p~rtici- 

: pants wer~ Inexperienced Jurors who had not previously served jury dut Z 

with th:~ Fourth Judicial District Court and who were eligible for jury 

duty at the time that we drew our random sample from the County voter 

registration file. The other half was dra/~," from a sample of jurors who 

h~d already served on a District C~art jury in a crimina! cas~ (excludin% 

those jurors who had served on cases involving sexual assault). Thus, 

we defined Experienced Jurors as those individuals who had served julT. : 

duty and who therefore had some familiarity wizh criminal procedure and 

males. The interesting question here is whether the decision processes~ 

of Experienced Jurors would be less susceptible to the prejudicial effects 

a~ssociated with prior se~'%lhisto~I evidence than their judicially naive 

counterparts.  

9 

Insert Table 4 about here. 

As also shown in Table 4, half of the Experienced Jurors and half 

of the Inexperienced Jurors assigned to each of th~ six experimen'cal con- 

ditions deliberated the case in six-person juries for a maximum of fifty 

minutes before they completed an extensive research questionnaire. All 

delibe~'ations were governed by a unanimous verdict decision :~ale. Thus, 
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the complete  exp~;riment ",~ill i nvo lve  ten  d e l i b e r a t e d  v o r d i c t s - - f i v o  

render~-d by Experienced Jurors and five by Inexperienced Jurors--in each 

experimental condition. The remaining Experienced ~d Inexperienced Jurors 

! 

in each condition did not deliberate but viewed the trial and then com- 

pleted the research questionnaire in anticipation of deliberating the 

c a s e  (cf. Hamilton, 1978~. This procodure was included in order to 

better gauge the impact of the group deliberation process on individual 

j u ro r  judgments. ,/ 
/ 

Table 4presents some preliminary, findings f=mmthe jury simulation 
• .o. 

experiment; Since data collection was completpd so recently, we have 

not yet been able to conduct any statistical analyses ~ of our data. t-"nus, 

our discussion of these findings will only highlight several descriptive 

trends o= Lheconsent and verdict measures. Sex differonces on 

this measure or content ,%nalysis of t~Se "jury c~liberations Or, for cxamplo, 

the extent to Which measures of sex-role identity, juror authoritariaai~m, 

rape myth acceptance and other social psychological variables might mod- 

er~.te and/or predict the conviction rate must await more extensive 

statl~tical analyses. 

We generally expected to find interactions between Type of Exclusionary 

Rule an~ Probability of Consent. For example, verdicts should reflect 

a greater likelihood of conviction under the Radical Rsform rule than 

under either ~he Moderate Reform or the Common Law rule, but this should 

especially be the case for Low Probability of Consent fact patterns which 

are probably the most likely to.be prosecuted. It shoi,ld be noted that 

'.:uch predictions rest on the general expectation of an inverse relation- 

ship between defendant guilt and victim consent. That is, the more jurors 

infer victim consent fro~ the case fact pattern or prior sex~ml his%el7 
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evidence or both, the less likely they were expected tO convict :he 

defendant. In the pilot study mentioned earlier, the correlation 

between ~uror certainty of guilt .and perceived victim consent was -,72, 

I 

p = .001 ~Borgida, in press). 

As may be seen in Table 4, there is ~deed a more striking linear 

trend, in the predicted direction, for Combined Juror verdicts in the Low 

Probability conditions than in the High Probability conditions. Whereas 

only 22% of the jurors who deliberated • the case in the Common La;~ condition 

rendered guilty verdicts, 80% of the jurors in the Radica.l Reform condition 

found the defendant guilty of criminal se~'1 .assault. I%e Moderate Reform 

rule seemingly reduced the inference of victim consent in contrast to the 

Common Law condition. ?,u~ in contrast to the conviction rate ob'~a!ned ~" - 

under the Radical Reform rule, it would a~eaw that the admission of some 

prior sem/al history evidence nevertheless has a prejudicial effect 

Ix = 46%). The implication of victim consent should have been particularly 

salient when prior sexual history was cordoned with a fact pattern that 

per se was suggestive of victim consent. Indeed, the lowest conviction 

rate was found when ths High Probability fact pattern was crossed with 

the C~zmon Law rule (x = 15%). 

Although s~all sample size prohibits meaningful comparisons between 

deliberated and non-deliberated juror vergers at this time, con~parisons 

between Experienced a n d  Inexperienced Jur~s are possible and q11ite 

intriguing. For the Low Probability fact ~a~tern, it would appear that 

prior sexual history evidence creates --~or~ ':reasonable doubt" and there- 

fore fe~er ~;ilty verdicts for Experienced (x = .i7) thaw. for In~q3erienced 

Jurors (x = .27) in the Con~son Law conditicrn. Surprisingly, this effecT- 



.$  

~ ~ i w k- 



. 

T - . i t  

~N.N{ 

® 

: /  C." 

2J~ 

12 

is reversed in the Moderate Reform condi£ion where Inexperienced Jurors 

seem to be more affected by the admi~ision of prior sexual history. In 

the Radical Reform condition, where the inference of victim consent on 

the L%sis of the fact pattern alone is much less plausible, the highest 

conviction rates were expected and found for both Experienced and Inex- 
J 

perienced Jurors who deliberated the case. In contrast, it may be seen 

in Table ~ that for the ,Ltigh Probability of Consent fact patterns, re- 

gardless of the Type of Exclusionax-j Rule, Inexperienced Jurors would 

appear to be much less likely to convict than Experienced Jurors.' 

I~zlcali),, =umh cases are usually screen~' out by the police or prose- 

cutor's Office Before they evc~- reach court (Holmstro m ~ Burgess, 1978; 

Dawson, Note  4 ) .  " 

As f o r  t h e  impact  o f  t h e  o v i d e n t i a r y  r e f o r m s  on uhe p e r c e p t i o n  o f  

v i c t i m  c o n s e n t ,  i t  may be s e e n  i n  Tab le  .S t h a t .  a s  e x p e c t e d ,  d e l l b ~ t e d  

jurors inferred the ~,os___~t victim consent (~ = 7.0) when the High Probability 

fact pattern was governed by the Common Law rules of evidence. It would 

also appear that, regardless of the Type of Exclusionary Rule, Inexperienced 

Jurors who deliberated the High Probability fact pattern were more sus- 

ceptible to the prejudicial implications of prior sexual history testimony 

than their more judicially experienced counterparts. 

In contrast, both £xperienced and Inexperienced jurors who deliberated 

the Low Probability Consent fact pattern under the Radical Reform were, 

as pr~icted, leas~ likely to infer victim consci1t. Under the Moderate 

Keform, however, Inexperienced Jurors were more likely. (x = 6.1) than 

Fmperienced Jurors Ix = 4.5) to perceive victJ= c0nsent as a function of 

the admission of prior sexuaJ history testimony. Interestingly, this 
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effect.w~s reversed when the Lo~ Probabil i ty fact-pattern was deliberated 

umber the Common Law. Although Experienced Jurors w~re more l i ke l y  th~n 

Inexperienced Jurors to i n f e r  vict im Consent under the Common Law (x - 5.2 

Vs. x - S.S), what is most interesting about these consent ratings is 

that, despite the Low Probability Consent fact pattern, both ~-rperienced 

and Inexperienced Jurors nevertheles.',~ assumed that it was somewhat likely 

that the victim Voluntarily consented to have sex with the defendant. 

Thus, it w~)u!d certainly appear to be the case that thin ad~s$ion of 

prior sexual history under the Common Law affected jurors' perception of- 

the victim and in an adverse way. That is3-as Table 4 sugge.~ts, jurors 

in this condition were least, likely to render "~ilty verdicts. 

Obviously, at this stage in ou~ research, it would' be premature to 

suggest that those findings are conclusive with rssoect to the questions 

about evidentlaIg, reform which were raised at the begi~unin K of this 

presentation. Once we have co, feted our ana!y~is, however, the data 

may have d~.rect implications for the victim in that the rules of evidence 

contribute to the averslveness of the courtroom experience for the victim. 

But it is important to realize that in a rape trial "the key issue is 

not whether a rape occurred, but whether people believe a rape occurred" 

(Holmstrom ~ Burgess, 1978, p. 165). ~nd as our preliminary findings 

seem to suggest, the nature of the c.ase fact pattern, whether or not prior 

.... sexual history is admitted, may alone provide a sufficient basis for 

vigorous attempts to discredit the victim and manipulate the definition 

of rape in the defendant's favor. From o~T perspecT.ive, victim-witness 

programs which provide pretrial COtLnseling to victims and often accompany 

victims to cou2t, represent ~ excellent approachto reducing the tnncertainty 
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and sense of frustration and depersonalization associated with the legal 

process. 

The results of this •research should also be ef interest to legislaterS 

~ various interest groups who are considering the enactment or r~vision 

of statutes which counteract what appear to be the prejudicial effects 

of the ~imission of prior sexual history evidence In rape trials. To the 

extent that our results demonstrate that jurors improperly us- prior sexual 

.history evidence in the Common Law conditions, the necessity for evidentiary " 

reform of rape laws will have received some empirical support. In addition, 

zhe results Shoild clarify whether the Moderate Reform or Radical Reform 

s~atutes effectively el iminate  or reduce the prejudice associated with 

=he Common Law rules of evidence. Should it be the case, for example, 

that our analysis of jury deliberations suggests that ju/ors se~m ~neb!e 

to evaluate such evidence, then a convincing argument could • be made 

t.hat ~he RadicalReforms more effectively vindicate the intent of the 

reform movement. If, however, theresults suggest that some of the 

excluded evldence could have been evaluated properly by jurors, then 

the ar~ent could be made that the Moderate Reforms should be more 

widely adopted in order-to protecZ both the rape victim and the consti- 

tutional rip, his of the defendant. 

It is important, however, to realize that our results only address 

~ the possible p_~udicial effects associated with pri0r.sexual history 

evi~erLce. Although it iS our belief that its Drobativeness is certainly 

questionable~ the research does not ~ddress the relevance or Drob~tiveness 

of prior sexual history evidence. All evidence is subject to the tes~ 

of relevance. Furthermore, all evidence must be more probative thRn 

i 
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Is the victim's prior prejudicial if it is to be heard by the jury. 

sexual history relevant to and probatiw~ of consent? In other words, 

does the fact that a woman consented in the past fond to prove that she 

consented to the incidont in question? ~kLr research does not attempt to 

quantif~ r~.levance or probativeness. Our research does • address the 

question as to whether prior sexual history has a prejudicical impact 

on the Jul-/ decision process. Our preliminary findings suggest that the 
I 

introduction of prior sexlml his¢ory is prejudicial. Constitutional 

challenges to th~ Radical Reform statutes, for example, must presume that 

prior sexual historY is probative of consen£" and therefore ~ relevant. ~ 

There is ~ no Violation of constitutional rights when a court refuses ~o 

permit tke introduction of irrelevant and prejudicial evidence. Thus, 

resolution of th~ issue will require a weighing of probative value 

against prejudicial impac t. The potenti~l value of the present research 

is that it ma), contribute empirical weight' to one side of the h~!a.nce. 
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