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wI~uA .  S.R,C.AnOSO. J u l y  7 ,  1 9 7 8  

CHi=F JUBTI¢~ 

t 

To t h e  1978 Constitut~onal~Convention .-: - 
State of Hawaii ' 

To a~sist you in your deliberations o n  what basic 
I changes might be made in our State Constitution, I am 

forwarding to you a report and my personal recommendations 
on amendments to the Judicial Article. ":i 

AS the administrative head of Hawaii's judicial system 
for more than a decade, I feel Hawaii has taken a leadership 
role nationally in establishing uniform standards for the ., 

I adminlstEation of justlce.. If we are to maintain this 
} leadership role, we must look to the community's future ~- 

requirements for judicial services 'and not be afraid to be 
I innovativ~ or trynew approaches when they are needed. 

I The issues which I discuss in this report are ones 
-which have a far-reaching e£fect for the judiciaryand thus 
£or the State. I have formulated my reconuuendations based 
upon a great deal of research done by my sta£f and I have 
also consulted with the members of the Judicial Council 'and 
others in the community who are knowledgeable and interested 
in the-administration of justice. 

I know that each of you share m3, concern that Hawaii's 
citizens continue to have the benefit of the best judicial 
system possible. I will be available to share my thoughts ~;~ 
with you during the convention. 

In closing, I would like to express my hope that you 
have a fruitful and harmonious session. 

Aloha, 
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INTERMEDIATE APPELLATE COURT 

By Chief Justice William S. Richardson 

For additional information see 
National Center for State Courts' 
"Hawaii Appellate Report." 

The following article will appear 
in the Sun~ner issue of the "Hawaii 
Law Journal." 

.,;4 



2 

,° 

e 

INTRODUCTION 

In recent years, almost evory appellate court in 

the nation hasexperienced a substantial increase in its 

workload. The Hawaii Supreme Court is no exception. Although 

increasing the number of matters it terminates each year, the 

Court has been unable to keep up with the growing appellate 

docket. The result is an ever-expanding backlog of pending 

appellate cases. 

Factors contributing to the expanded caseload in 

Hawaii include the population growth of our state, the 

greater number of attorney~ admitted to practice, easier 

access to the courts, the expansion of the rights of criminal 

defendants, anincreased tendency Gf litigants to exercise 

their right of appeal, the creation o£ new administrative 

agencies and an increase in complex legislation requiring 

interpretation by the Court. 

.Our flve-member Supreme Court must rGsolve all 

appeals £rom the state's trial courts. As the only court 

of revlew,2-/the Supreme Court performs two appellate functions. 

One function is to review cases to Correct errors made in 

the determination of the rights of individual litigants. 

The Court's most important function, h~-'ever, is to formulate 

and develop the common law of the state, giving~shape and 

direction to the growth of substantive and procedural law. 

Today, appellate baoklog with its corresponding 

delay hampsrs our Cour~ in parformlng its error-correcting 

function. More importantly, appellat~ congestio-, threatens 

i_/ In addition, the Court hears direct appeals from 
proceedings before some administrative agencies such as the 
Public Utilities Commission. 

2/ The circuit courts review certain administrative 
appears. The circuit courts' decisions in those instances 
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• law. With an increase in the Court's docket comes a decrease 

in the ~mount of time that can be spent on the careful 

research and study that should be devoted to developing the 

law of the state. The end result could be prejudice to 

individual litigants, a decrease in the quality of the 

Court's opinions and a resulting failure to clearly and 

definitively articulate the law of the state. 

The Court also must perform other duties which are 

...... .. necessary, to the smooth functioning of the judicial system. 

The Chief Justice is responsible for the administration of 

thestate court system; the Court must promulgate rules and 

procedures to be used ~hroughout the state courts~ the 

, . Court, through its clerk's office, is responsible for processlng 

,, " Bar app~icati0ns and adm~nisterlng Bar examinationst and the 

Court, nlded by the Disciplinary Counsel for the Supreme 
L 

Court, is aiso respons~bie ~for the "supervision and discipline' 

; " of attorneys. Appellate backlog and ~delay undoubtedly have 

an adverse effect on the ability of the Court to efficiently 

perform these other necessary duties. 

" . ~  In an attempt to alleviate appellate congestion, 

.the Court has been imolementing new internal procedures 

during the past two years. However, there has not yet been 

animpressive reduction in its caseload. Even after the new 

" procedures take full effect, the backlog of cases and delay 

in the appellate process are expected to continue to grow at 

a significant rate each year. 

The following remarks discuss the extent of the 

problem and examine the alternatives which have been proposed 

to remedy the situation. I do not believe that the Court 

can continue to work effectively under present conditions. 
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After a Consideration of the possible alternatives, I have 

.... personally concluded that creation of an intermediate appellate 

court is the alternative most likely to meet the Court's 

increased caseload problem as well as insure that the law- 

stating function of the Court is not diluted. Ultimately 

however, the decision to change our judicial system and the 

way in which it 3hould be changed is a choice which must be 

made by the people of our state. I urge yo.ur careful study 

and consideration of this problem, 

e . 

THE CURRENT APPELLATE CASELOAD PROBT.~.~ 

The enormous growth in the appelZate caseload in 

Hawaii dur, ing the last several years is illustrated below by 

the increased number of matters filed with the Supreme Court 

each yea~. 

Pr imary  Cases 

CAvil Appeals 

C:iminal Appeals 

Other Appeals 

Original PEoceedings 

Total 

.Sunp lemen~al  Proceed.~n~s 
- , , .  - ? -  . 

~Iotions 

Petitions for Rehearing 

Total 

Total Filings 

Table 1 
SuD~:eme Court Filings 

3/ ~ 
(Fiscal Years--1970-71 t~ 1976-77) 

° 

~75~76 76-7~ ~ 
. ' t .  

70-71 71-72 72-73 73-74' 74-75 

102 77 112 9 l  105 

35 2 8 41 6 9 78 

14 iI 6 I 2  6 

20 $ 12 ~s ,6 5 

1 7 i  121 • 171 178 194 

,150 184 

99 ! 1 4  

5 

12 13 

265 316 

222 168 }.76 - 217 242 360 4 2 i  

18 23 20 24 11 15 13 

m ~ . .m .mm.  m - -mmmm m 

240 191 196 241 253 375 43< 

411 312 367 419 447 640 750 
t 

I 

3_/ A fiscal year extends from July Ist of a calendar I ~ 
year to June 30th o£ the following year. 

. . . . . .  . . . . . .  ..... : ..... L~ . . . . . .  



Although there has been a steady rise over , § 

the years in'the number of matters filed with the Court, 

filings in 1975-76 and 1976-77 dramatically increased. 

Apparently, the expansion of criminal defendants; rights has 

had a significant impact on appellate filings. The number 

of criminal appeals taken has greatly increased while the 

number of motions filed, many dealing with criminal appeals, 

has more than doubled in the last four years. 

In the flrstthree-quarters of the 1977-78 fiscal 

year, 672 matters were filed wit~h the Court. If this growth 

pattern continues through the next year (there is now no 

indication that it will change), there will be aPF "oximately 

900 filings in the current fiscal year. This estimate is 

twice the number of filings recorded just ~hree years ago 

in fiscal year 1974-75. 

In contrast to the number of matters filed with 

the Court is the number of matters terminated by the Court, 

indicated below. 

Table 2 
Terminations 

(Fiscal Years 1970-71 to 1976-77) 

e r d a , :  T c~ses 70-7...,...!1 71-j...~2 72-7:3 73-74 74-7__.._5s 7s-7.___.%6 

Appeals L23 118 L37 ~40 140 IS5 

Or£ginal Proceedings 18 7 I 0 .  7 : 5 II 

Tc:al 141: 125 147 147 145 166 

Supplemental Pr0ceedings 

Motions 217 170 i79 212 

Petitions for ~ehearing 17 20 21 24 

Total 234 190 200 236 

Total Terminations 375 315 347 383 

248 339 

12 15 

260 354 

405 520 

J 

'4 

7 6 - 7 7  

i 4 4  

9 

153 

397 

13 

410  "~ 

.; 
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6 1 ii 
_ The number of primary cases terminated each year i : . ~ . : ~  

~8 has remained relatively constant. However the number of . ~i 

supplemental proceedings terminated in the 1976-77 fiscal ,~ 

year was more than 1-1/2 times that terminated in 1970-71. i'~ 

Of those supplemental proceedings terminated, 20 were dis- 

posed of by written opinions, while the remainder were : 

disposed of either by a ,separate order prepared by the • ~' 
': 4_/ .,! 
: Court or by an .~rder submitted by a party. ',."~i 

• ~ ,.,~ The amount of the Court's time. which must be . ~:.~ /.~\~ 

/..-~ . :- . . - :  -devoted to consideration of supplemental proceedings should. - , ' : ~  

not be underestimated. Although three-~ourths of all motions. 

• filed appear to deal ~ith routine, matters such as extensions . ~ 

~. of time or wa~iver of costs, even routine motions can consume -. :~,~ 

a substantial a m o u n t  of t i m e  if opposed by the other party. I" "~ 

Motions to dismiss an appeal require detailed study. Similarly, 

miscellaneous motions, such as a motion to stay a judgment 

pending appeal or a motion with respect to bail on appeal, 

• ~ call for careful consideration. 

- I -  I n  the first three-quarters of the 1977-78 fiscal 

year, 534 matters were terminated by the Court. If t~is 

.: pattern continues ~hroughout the year, the total number of 

terminations for this year should be ove~ 700. This figure 

would be, almost twice the number of total terminations of 

the 1973-74 fiscal year and more than twice that of fiscal 

year 1972-73. 

e i 

O i 

L 

4/ In calendar year 1977, approximately 92 separate 
order~ were prepared by the Court. 

r. 
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The following table indicates that the total 

nun~er of written opinions filed in the 1976-77 fiscal year 

was higher than in previous years: 

Table 3 
Written Opinions 

.(Piscal Years 1970-71 to 1976-77} 

Opinions of + Memorandum 
t h e  Court _5/ . Opinions Total 

7 0 - 7 1  68 30 98 

7~ -72  , ' 5 8  " 124. 82 

72-73 67 37 104 

73 -74  74 25 9 9 .  

7 4 - 7 5  75 2 2 '  97 

7 5 - 7 6  72 2~ 95 

7 6 - 7 7  79 28 107 

The total number of written opinions in the 1976-77 

fiscal year is comparable to the total number of written 

opinions filed in the 1972-73 fiscal year. However, a 

greater proportion of cases were disposed of by ind~vidually 

authored and per curiam opinions in 1976-77 than in 1972-73. 

This is an achievement which should be r~ognized because, 

although ~he same amount of time is required to research 

cases eventually disposed of by memorandum opinions, there 

is a significant increase in t~e ~d work involved in the 

drafting of individually authored and per curiam opinions. 

5/. This category includes individually authored and 
per curlam opinions. Each jurisdiction develops its own 
standard for determining which opinions should be termed per 
curiam opinions. Thus, i, some jurisdictions, a "per c~riam" 

+; 

-+i++ ~ . " + 

-" + i 
.,+,~ 

- . ~  
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opinion is similar to what the Hawaii Supreme Court terms a " i ! 
M n N | memorandum opinion. In Hawaii, however, the average per 
curiam" opinion is a fairly detailed opinion authored by the ~ " 

Court as a whole . . . . . . . . . . .  ~ .......... 



: In thef±rst three-quarters of the 1977-78 fiscal 

year, a total of 84 opinions were filed~ Of this total, 66 

opinions ~ere ~ndividually authored or per curiam and the 

remaining i8 were memorandum opinions. If the growth pattern 

continues throughout the new year, approximately 115 written 

opinions can be antlcipated. 

Due to the increased volume of casesand despite 

the increased terminations by the Supreme Court, the backlog 

of appeals has grown from 348 after the 1975-76 fiscal year 

to 535.after the 1976-77 fiscal year. • • .., 

• T a b l e  4 
P e n d i n ~ , ~ i a t t e r  s 

(F~soal Y e a r s  1910-71 ~.o 1.976-77) 

erimaryCase~ 

Ci~ilAppeals 

Criminal Appeals 

O~her Appeals 

0riqinal P r o c e e d i n g s  

Total 

7o-7.__A 

78 83 104 

28 24 Z6 

l l  8 ? 

4 2 4 
, m m m m  . ~ m  m 

L 2 l  117 141 

73-7__. 4 74-7_.. s 

LOT 1.43 

49 62 

13 '13, 

3 ] 
m ~ m 

172 221 

75-76 

196 

111 

9 

¢ 

320 

Supplemental Puocaedinqs 

Motions 

Petitions £oc Rehearing 

T o t a l  

T o t a l  P e n d i n g  

11 9 -~ s ! l  3 2"~ 
i 

J. 4 3 3 2 2 

12 13: " 9 14 7 28 
m m m ~ m  ~ m 

133 130 150 186 22S 348 

0 

8 

483 

50 

2 

52 

535 

e I m . I  m 

, o~ ~ ~ , ~ ~ ~* . " . w " . ~ ~ ~ q ~ ~ L ~ ~ . . ~ ~ . b'~ 
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Based on a study of the judicial system in Hawaii, i~i 

the National Center for State Courts est'~mated in its Hawaii ;iil; 

Appellate Re__~_o~that even if no new appeals were accepted, 

it would require over three years for the Hawaii Supreme 

Court at the current rate of disposition to dispose of all 
6/ Ii 

appeals pending on December 31, 1976.-" At that date howeTer, i 

there were 430 cases pending before the Court. At the end 

of December one year later, that number had grown to 617 and 

was expected to reach over 700 by the end of the 1977-78 I~ 

ii fiscal year. Over the span of i-I/2 years then, the number [7 

of pending cases has increased by a multiple of 1-1/2. The ;~j 

present system is clearly inadequate to handle the growing i! 

The length of time to process a case through the 

Hawaii Supreme Court has grown with the increase in the back~.og. 

The National Center for State Courts has estimated that there :~ 

is an average delay of 16.4 months in criminal appeals and ~ 

20.6 months in civil appeals fro~i the date an appeal is 

filed to the date an opinion is rendered. When added tO t/~e 

average length of time from filing to termination in the 

circuit courts, it requires approximately 27 months from the 

time a defendant is arrested for a criminal case to reach 

final disposition in our Supreme Court. ~tatistios available 

for civil cases tried in the First Ci=ouit'Court reveal that 

i ii 

6/ Hawaii Appellate Report, National Center for State 
Courts, ati-~-~--~977). 

The Hawaii Appellate Report discusses the appellate ~ 
situation~--~-n~waii arid suggests a plan for the creation and i! 
implementation of an intermediate appellate court. The ,,'~ 
National Center for State Courts is a non-profit organization f, 
which works towards the improvement of justice at the state 
and local levels and the modernization of court procedures. 

I 
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in the first 9 months of 1977 it required an average of 20.i 

months to close a case in circuit court. Allowing £or the 

lapse of time between such closing and transmission of the 

trial court record to the Supreme Court, it requires approxi- 

mately 42.2 months after a civil case is filed in the trial 

court for a case to be resolved by the Supreme Court. 

STEPSTAKEN TO ALLEVIATE THE INCREASING CASELOAD 

. To deal with the increasing caseload, th~ Court 

has instituted several internal measures to expedite the 
I 

appellate process. These measures have begun no improve 

productivity, but they are interim measures which are unlikely 

to make an appreciable impact on the backlog. 

Our Court makes extensive use of law clerks, 

usually recent law suhoOl graduates, to carry out the research 

necessary to the disposition of a case on appeal. The 

number of law clerks assigned to the associate justices has 

recently been increased from one to two. Due to his additional 

administrative responsibilities, the Chief Justice ~ow has 

the services of three law clerks. 

Several members of the Court have also begun to 

extend law clerks' employment terms to two years. Traditionally 

law clerks were employed for a year, bu~since a considerable 

amount of time is invested in training a law clerk to become 

familiar with court procedure and appellate practice, employ- 

ment for a longer period of time. permits a justice to fully 

utilize those newly acquired and developed skills. Further, 

the practice of staggering law clerks' employment terms, 

adopted by some members of the Court, allows a more experienced 

clerk to provide training assistance to a newly appointed 

law clerk. It is anticipated that the addition of law 

clerks and extension of employment terms will enable each 
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justice eventually to issue approximately 25 written opinions 

I 

| 

| 

W 

each year. 
!/ 

As mentioned before, written opinions are an 

i~tegra! part of the development of the law because they 

articulate legal principles on significant issues. These 

principles inform and guide lower courts and litigants. 

As legal precedents are established, the number of appeals 

or even the need for certain litigation will be curtailed. 

Some law clerks now prepare bench memos or pre- 

hearing memoranda on cases for the Court. These aid the 

Justices by provld~ing them with £actual mater~al and scrut~hy 

of legal issues on cases prior to oral argument. The memos 

are helpful in narrowing the scope of issues at oral argument. 

The utilization of the law clerks in the preparation 

oE p~e,hearing memoranda is a step in the direction of 

creating a central staff system for our Court. This is an 

organizational scheme 0f.ten used hy high volume courts where 
8/ 

cases are previewed ini=ially by a staff attorney.-- In 

those systems the Staff~ attorney researches relevant issues 

and, for selected cases with limited issues, prepares a pre- 

heating memorandum. The memorandum is circulated to the 

Justices with a recommendation. In some instances, if the 

~ssues are clear cut and fu°l-ly discussed in the written 

brie£s submitted by the pa~ties, or if the appeal is cl~arly 

7_/. Written opinions are published in bound form in 
Hawaii ~eports. Volu~e 57 of Hawaii Re,cots containina over 
~-p~inted pages was published ~ spring. 

8/ See Carrington, ~leador, and Rosenberg, Justice On 
Appea~, at--~, West Publishing Co. (i.976) and ~eador, -- 
~late Case .~Inagement and Decisional Processes," 61 
Virginia Law Review 255 (1975) for general discussion of the 
central s~a-~f concept. 

, .  " . 1  ~ - , "  I ~ ~ .~ "~  ~ ~ ~ ~ • 

2 

,. -.! 

S 

4 
÷~ 

"3 

J 

I. )i 

I 

.1 

~, 

D 



frivolous, a recommendation to dispense with or shorten oral 

argument is made. The parties, of course, may still petition 

the Court to schedule full oral argument. Since oral argument 

is an essential part of the appellate process, few cases 

should be handled in this manner. However, a court should 

have the flexibility to eliminate or shorten oral argument 

in appropriate cases. The American Bar Association Commission 

on Standards of Judicial Administration has noted: 

Oral argument may be denied if the court con- 
cludes from a review of the briefs and recor~ of the 
case that its deliberation would not be significantly 

- .  aided by oral azgument, When the court advises the 
parties that it does not believe that oral argument 
would be useful, it should permit the parties to submit 
a written statement of reasons ~;hy oral argumelt should 
be allowed. 9/ 

As an initial step toward creation of a central 

staff, two permanent positions are occupied by attorneys in 

the Judiciary. One attorney advises the Small Estates 

Division of the circuit courts and the other attorlley works 

on motions and petitions under the supervision of a justice. 

Both attorneys carry out special research projects for the 

Judiciary Ln addition to these other obligations. 

In recent years, the Court has also utilized more 

memorandum opinions. While these alleviate the opinion-writing 

aspect of appeals, much preparation is sti~ll required and 

only a small percentage of cases permit ~his type of disposition. 

The Court is concerned however that the increased use of the 

memorandum opinions will result in diminishing returns. 

These opinions are not published and do not have precedential 

value. Therefore the law-stating function of the Cour~ is 

not promoted by the use of memorandum opinions. 

9/ Standards Relatin~ to ~ Courts, Approved 
Draft, Standard 3.35 (b), at 5~--(1977 .)~---- 
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Although staff additions and new operating pro- 

cedures may improve the appellate process, they will provide 

cnly limited relief for the COurt and its caseload problem. 

Three long-term solutions to the caseload problem have been 

proposed: increasing thenumber of justices on the Court, 

increasing the number of ~ustices while also allowi~ them 

to sit in panels, and creating an intermediate appellate 

c o u r t .  

In assess ing each of these proposals, t~Q considera- 

tions are of foremost importance. First, the basic assumption 

of our system of justice that a litigant is entitle~ to at 

least one me aninqful appeal encompasses the idea that such 

an appeal should involve more than a pro forma consideration 

of the merits and should be expeditiously resolved. Second, 

a court of last resort must preserve its law-stating fun~ion 

in order to give consistency and direction to the law of a 

Jurisdiction. Alternative solutions ~should be examined in 

light of these t~o objectives. 

PROPOSED SOLUTIONS 

A. Increasinq the Number of Suprmm~_ Court Justices 

The most obvious way to increase the output of 

opinions by the Court would be to increas~ the number of 

Justices on the Supreme Court from five to seven. At first 

glance, this would appear to immediately increase, by 40 or 

50, the number o~ opinions ~he Cour~ could be expected to 

issue each year. No change in the present appellate structure 

would he necessary for attorneys and litigants, and it would 

be less expensive to add two members to the Court than to 

create an intermediate appellate court. 

i .! 

I . *° 
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While expansion of the Court seems to be the 

easiest and least expensive solution, further examination 

has led me to conclude that it would be an inadequate solution 

to the appellate caseload problem. The basic decision- 

making process of the Court would no~ be altered by the 

addition of two Justices. Individual oases would take 

longer to process through seven justices than they now do 

through five. There could be anticipated an increase in the 

time needed to final~ze all decisions made by the Court, 

including decisions on petitions and many on motions. 

The addition of two justices would also result in more 

ooncul-ring and dissenting opinions, and oral argument before 

the Cou~ could be prolonged. Indeed, the American Bar 

Ass0cia~ion has noted that "the presence of additional judges 

to a highest oou~ may actually slow down its operations 

rather ~han speeding it up. "Io-o-/ 

Michigan Supreme Cour~ Justice Dethmers has accurately 

summarized the advantages and  disadvantages of increasing 

the size of a cour~ of last reso~: 

The time-saving advantage of inoreasLng court member- 
ship is that it reduces the number of opinions each 
Judge must write. It does not lessen the work of each 
Judge necessary for the study of records and briefs, 
legal research, and examination of opinions in cases 
which the other members write. This~he must do, of 
course, in order to decide whether he agrees and will 
sign such opinions or write dissents. Enlarging a 
court does not decrease the amount of time required for 
listening to oral argunmnts of counsel and for conference, 
consultation, and discussion by the judges. In fact, 
ino~ease of numbers increases the man-hours thus consumed 
and, perhaps, the number of court hours as well, because 
of resultant increase in number of questions addressed 
to counsel from the bench and more arguments and dis- 
cussion by the larger number of judges in conference. 
Enlargement of oour~ membership is, therefore, not 
necessarily I00 percent gain.l I/ 

;J 

i 
I 
I 

I 

1 ! 

° 

I O0/ Standards Relating to Court Organization, Standard 
1.13, Commentary, at35 (19~4]~ 

ii_/ Dethmers, "Delay in State Appellate Courts of 
Last Resort," 328 .Annals 153, at 158 (1960). 
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It appears therefore that the mere addition of :, '" 

l Justices to the Court would, at best, only t~mporarily ~ 

! 2 /  '!I • ~ alleviate the backlog problem--- and would not effectively , 

, reduce the delay presently experienced by individual litigants. :~ 

i 1 For" these reasons, I found this alternative unsat£sfactory. .' 

I B. I~creasin~ the Number of Justices/Sitting in Panel~ .~ 

Along with the proposal of increasing the size of ~ 
~e 

I the Court, the alternative of expanding the Court to seven 
13/ 

• men~rs and sitting in panels was examined.--' In essence ~ 
I .i 

the Court would function as a court of intermediate review I "'~! 

when sitting in panels and as a couEt of last resor~ when ~ 

I s i t t i n g  e n ban___c. , . i  I 
I 

I : A nun~ec of states have adopted panel or divlsional ;' 

systems. The Missouri Supreme Cou~t si.~s in two divisions 

, i of four and three Judges respectively, and the New Mexico "~ 

O Supreme Court, with five Justices, sits'in panels of three ' 

i 

I~/ Even if the addition of two justices'results in 
an increase o~ 40 or 50 opinions per year, this ~ould not 
substantially decrease the Court's backlog of pending cases. 
At the end of fiscal year 1976-77 there were 483 pending 

• primary cases. Se_.~e Table 4, p. 7. " 
f 

13__/ A dra£t of the Hawaii Supreme Court Report, 
prepared by the ~a~ional C ~  for 3tat, 6cuffs, recommended 
expanding the Court to seven members and sitting in four- 
person panels with the Chief Justice sitting on all panels. 

o 

• .. .!4~/. .An article entitled "Appellate Court R~fo ~- - Ac 
eu.sslsslpp3. Law J o u r n a l  121, a t  l~ll (1974) l i s t s - 1 4 " ~ : a t ~ s  in  
whie.h Judq~a-s~C-~--~a~ela undeE va~y£ng restrictions: Arkansas, 
callrornia, Co'lorado, Florida, Iowa, Indiana, Kentucky, 
Mississippi, Missouri, Nebraska, New Mexico, Tennessee, 
Virginia, and Washington. However, although empowered to, 
not all of these states actually make use of divisional 

• sitting. The California Constitution of 1879 authorized 
divisional sitting of the Supreme Court but the court ceased 
divisional sittings in 190d. when int|~.Emediate appellate 
courts were established. The Washington Supreme Court sits 
in departments solely to hear motions and writs. Colorado, i : '  

: Florida, Indiana, Kentucky, New Mexico, and Iowa have all 
• ,. established intermediate appellate courts. 

% 
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tO  d e c i d e  a l m o s t  a l l  c a s e s .  T h e  f e d e r a l  c o u r t s  o f  ~ ~ ,~,  

appeals have also long operated with three-judgepanels. 

The panel system would require a careful adminis- 

trative structure so that complex cases and cases of great 

public importance would be heard initially by the full 

Court, in order to avoid double hearings by a panel and then 

the full Court. As mentioned previons!y , the addition of 

two ~ust£ces would immediately increase the number of written 

opinions ~ssued by 40 or 50 per year. And, because it is 

less time-consumlng to obtain the concurrence of three or 

four people than the votes of seven, more decisions would be 

made us~g this system than by merely increasing the member- 

ship of the Court~. 

However, as one commentato~ has noted, the claims 

that a p~nel systemwould enable a court to nearly double 

the number of cases it could decide en bane are exaggerated. 

"While it is true that a Judge woul~ only have to engage in 

the decisional process in half of the cases disposed of~ it 

is also true that he would have to write as many opinions as 

before because his turn would come twice as often. It is 

doubtful, therefore, if the output would be increased as 
. 16/ ' 

much as is claimed."--~ Ehere would probabl~ not be a reduc- 

tion in'.he individual caseload of each justice, but the 

15/ As mentioned in note 14, N~ Mexico is among those 
statns-whioh have established intermediate appellate courts. 
The extent to which New Mexico still maintains divisional 
sittings is unclear. 

I~/ Iowa Justice William A. Stuart, "Iowa Supreme 
Court Congestion: Can We Avert A Crisis?", 55 Iowa Law 
Review 594, at 5~8 (1974). Justice Stuart advocated a 
p-~-sitting system to aid the Iowa Supreme Court in clear- 
ing its backlog. Howe~er, in 1977 an intermediate appellate 
court was created in Iowa. Under the Iowa system, the Court 
of Appeals only takes cases which are referred to it by the 
Supreme Court. 
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• 17/ 
backlog of pending cases could be reduced.-" 

Although the panel-sitting system does present an 

effective way of increasing the work product of an appellate 

court, it is not without its disadvantages. Because different 

panels of the court may give different results, there would 

be the possibility of conflicting decisions within the 

Supreme Court itself. Such conflicts would require hearings 

e n ban__..c_c, which may take more time than would have been 

expended had the court as a whole initially determined the 

question. Further, there would likely be many more petitions 

requesting rehearlngs before the court en banc. If the 

Chief Justice were •required to sit on every panel, as in 

some jurisdictions, the burden may become so overwhelmingly 

oppressSve that he will be unable to perform his other 

duties as admin.l.strator f o r  the CO=Tt system. AnotheE 

criticism leveled at the panel-sifts.rig system is that it 

places too much emphasis on the axblt~ary assignment of a 

case  t o  a p a r t i c u l a r  p a n e l  and promotes  "Judcje shopping .  18/ 

However, the most serious d=awback to the panel 

system is that the law-stating function of the highest court 

would be diluted. The "formulation and development of the law 

In a research project conducted by the American 
Judlca~ure Society the following responses to panel-sitting 
were received from high court Justices sitting in panels in 
states where there was no intermediate appellate court: 
85% indicated that sitting in panels reduced the caseload 
and 62'~ ~ho~ht ~hat eff~o£en¢~ was increased by such a 
system. However, 74% did not believe that there was a 
reduction in their individual workloads. The general attitude, 
however, was that panel-sitting was effective in reducing 
the backlog of cases. Congestion and D e_~ __Dela in the State 
Appellate Courts, American Judicatur-~ Society, ~ '5~ 

i i 

18/  Of course', "judge shopping" could  be minimized by 
contin-'~ally changi-sg the make-up o f  pane l s  ra ther  than 
establishing pernnment panels. 
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' is the most important function of the court of last ~esort. - I ~ i."~ 

This function would be substanti~lly weakened if ~'.e Court I .  ";~ 

e 
° 

19/ 
spoke through panels.--" 

'The ABA Commission on Standards of Judicial Adminis- 

tration discourages panel-sitting in a court of last resort: 

In deliberatinq upon and decid~P~g the legal questions 
that come before it, the supreme court's entire member- 
ship should participate so that its collective pro- 
fessional and intellectual resources are brought to 
bear in the development of the law. To the extent that 
such a court divides itself into panels or divisions, 
it creates possibilities o f  conflict or inconsistency 
in its decisions. 20/ 

The Co~,nission notes that such an az-cangement has "often 

been used as a means of transition t~: the establishment of 

an intermediate appellate court"; that such a system has often 

been kept in force long afte~ the time that an intermediate 

appellate court should have been established; and that under 

these circumstances internal inconsistencies were excessive!y 

tolerated to avoid the cost of establishing an intermediate 

court. 

Although a panel-sitting system may reduce the 

Court's backlog of pendJ~n-g cases, the weakening of the law- 

statinq function of the Court would seem to: outweigh this 

advantage. Moreover, panel-sitting, while providing initial 

relief, will probably not be effective in dueeting the long-term 

19/ The panel-sitting system was examined by the Idaho 
Supr~ Court Appellate Court Committee in considering 
m~thods tO alleviate its appellate problem. The committee 
determined that the use of panels was not desirable. The 
Committee Report notes- ~Committee members seemed to take 
the view that the function of a court of last resort is to 
take a broad and balanced view of the law and the needs of 
society, and that dividing any court of last resort into 
smaller units of decision would interfere with this basic 
role." An Investigation Into The Problems Created By The 
Growlnq ~pellate Caseload-~ I--d-ah0', Report of the Supreme 
Court Appellate Court Commie-tee, a~" 29 (September 16, 1977). 

20/ Standards Relatin~ To Appellate Courts, Approved 
Draft, Standard 3.01, Comment~, at 8 (1977--~. 

:21_/ a t  e - 9 .  
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I 19 
projected increases in Hawaii's appellate oasmload. Thus, ++~ 

should we adopt a panel-sitting system, in a few years we will +~ 

be faced with ~he same problem of appellate backlog and delay. 

C. Establishin~ An Intermediate Appellate Court 

The most effective and permanent method of reducing 

appellate congestion and delay in a court of last resort is 

creation of an intermediate appellate court. 

The ABA Commission on Standards of Judicial Admlnis- 

tration has commented: 

I 
+B 

Where a supreme courtt by reason of workload, is 
ur~le to perfom both of its principal functions, some 
additional mechanism of appellate review becomes necessary. 
This sltuation has long since prevailed in states with 
large p~pulation, and is becoming increasingly prevalent 
in states of smaller population. The immediate necessity 
for an intermediate appellate court may be met or post- 
poned by such devices as use of per ouziam and memorandum 
decisions in cases having limited general significance, 
by limiting o~a! argument Jn epproprlate circ%unstanceu, 
and by improved efficiency in management of the highest 
appellate court's work. On the other hand, such ex- 
pedients as dividing the high~st appellate court into 
panels, using commissioners to hear cases, or eliminating 
oral argument dilute ~he app,!late function, particularly 
that of developing the law .... Hence, when improve= 
ments in efficiency of operation in the highest court 
cannot be achieved without dilution of the appellate 
function, the appropriate solution is the creation of 
an intermediate appellate court. Since there seems 
little prospect for a long-run decline in the volume of 
appellate litigation, once the surge of appellate cases 
has been felt in a state having only one appellate 
court, steps should be taken forthwith to establish an 
intermediate appellate court father'ban tempori.ing ~ ' 

with substitute arrangements, 22__/ 
l 

TWenty-eight states currently have an intermediate 
23/ 

appella~e level in their cour~ system.--Although most states 

with intermediate appellate courts have large populations, 

22/ Standards Relating to Court Organization, Standard 
1.13,-~ommehtary, at 35 (1974] 

23/ These states are: Alabama, Arizona, California, 
Colora'do, Connecticut, Florida, Georgia, Illinois, Indiana, 
Iowa, Kansas, Kentucky, Louisiana, Maryland, ~lassachusetts, 
Michigan, Missouri, New Jersey, New Mexico, New York, North 
Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, Termessee, 
Texas, and Washington. 
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i" : ' "state= with ~oPulatJ:Oi, S comparab£e to Hawaii s (whose i9 " 

: " population estimate was 887,000) are increasingly moving 

• ' ?; toward creation of intermediate appellate courts as a .. 
i-'- - 24/ - • 
- solution to appellate congestion. New Mexico, with an 

:' estimated 1976 population of 1,168,000, has already 

• . established 'an intermediate appel1~te court. In Nevada, 

with a 197'6 population of 610,000, a constitutional amendment 

to create an intermediate appellate court has passed one 

session of the Nevada legislature. In Idaho, with a 1976 

• ~' population of 831,000, the Supreme Court Appellate Court 

:. C~tte~ (comprised of representatives of ~he .legislature, . ; 
t" " 

theexecutive branch of government, the courts, the bar, 

business, labor, and the media) has recently published a 

repor~ s~rongly reco~nding creation of an intermediate : I" 

-aPpellata court in that state. Other states seriously .. - 

" considering creat£on of an intermediate appellate court, 

W~'th ~theiE respective 1976 pop~lati6nsl, are Alaska (382,000), 

,. North Dakot.a (643,000), and Utah (1,228,000). 

' The major duty of an intermediate appellate cour~ 

would be to revie~ trial court determinations for errors and 

' to correct such errors. Since the Supreme COUrt would be 

relieved of this error-Correcting function, it could devote 

more time to its principal duty of selective review and 

formulation of decisional law. 

24/ The infor~ation which follows is derived, from: 
The H~aii Appellate ~ ,  National Center for State 
Courts, at ii (September 1977); An Investigation Into The 
Problems Created By The Growin~ A~pellat_e Caseloa~n I-'~ho, 
Report of' Supreme Co~--~ Appellate Court Committee, at 
(September 16, 1977). All state population figures are from 
1977 Statistical Abstract of the United States., U.S. Bureau 
~ e  Census, ~'t~TT~. 

'1 -Z 

~.v 



; 2 5/ I , , ,  
~, would require amendment of the State ConStitution. ~- " i ! i r ,  

Article V, Section 1 of the Sta%e Constitution presently 

provides that the judicial power of the state .~Lail be 

vested in, the Supreme Court, circuit courts and such in- 

ferior courts as ~he Legislature may establish. An amendment 

could provide for a court of appeals with internal procedures 

to be set by rules of Court2-~/or to be prescribed by the Legislature. 

The Hawaii Appellate Re~rtrecohtmends ~hat both 

the Supreme Court and the proposed intermediate appellate 

court have jurisdiction to hear all types of cases. Such 

authority may be provided for in the Constitution. A general 

jurisdiction grant coupled with discretionary review in the 

court of last resort has also been recommended by the American 

BarAsso=iat ion. :  

Review by the highest appellate court is designed 
to serve the general public in the proper admlnis~a- 
tion and development of the law and only secondarily 
the interes~of litigants in haying theiu cases con- 
sidered by the highest judicial authority. Accordingly, 
rewiewby the highest appellate court should be available 
only with its permission. There. Should be no category 
of cases in which such review is mandatory, even - as 
is now required in some states -in capital cases. At 
the same t~, the highest court should have author±ty 
to permit an appeal to bypass the intermediate appellate 
court where there is urgent public necessity to do so - 
for example in ~itigation involving~mpending elections 

25/ Expansion of the Court and panel-sitting would 
also require amendment of the State Constitution. However, 
L~ would probably be possible wi~hou~ a con~titutlonal 
amendment for ~e Hawaii Legislature to create an appellate 
division of the circuit courts which would perform practically 
the same functions as an intermediate appellate court. See 
S.B. 1701-78, H.B. 1874-78 introduced in the 1978 Legisla-~re 
which proposed an appellate division which initially would 
hear appeals from district courts and administrative agencies 
but could eventually be expanded to hear appeals from t h e ,  
trial division of the circuit courts. 

25__/ The Constitution presently provides that the 
Supreme Court shall promulgate rules for the court system. 

~ 2// Hawaii Appellate ~ ,  National Center for State 
Co~ts, at-~--~tember 1977). 
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~" • or deadlocked disputes as to the authorltv of .~ 

" ~ . 1 . Ev ry ~itigan wou d have the ht to pea a" : " ~ ~ 

} . trlal cturt decision at least once. All appeals could be ~ i~ 

filed ~ith the intermediate court. In order to avoid 

1 

unnecessary double appeals, a bypass mechanism could be .~et 

to permit the Supreme Court, in it. discretion, to immediately 

hear special types of appeals. These may include cases 

where a trial court has held a state statute or county 

ordinance unconstitutional; wher~ there seems to be a 

conflict between opinion.s of the Supreme Court and the 

intermediate appellate court; wher,~: life imprisolu,ent has 

been imposed as the penalty; where importan t public policy 

issues with Ear,reaching effects are raised; and~ where 

certain proceedings against state o~f~oers have been ~nsti- 

tuted. This list is not exhaustive and the Supreme Court 

would ~ empowered tO prr~ulgate rules establishing additional 

criteria for other types of cases to be heard dlrectly by 

the Court. The intermediate court would be bypassed by 

granting a motion made by the litigant, ~r by the Supreme 

Couzt acting on itls Own motion. 

most instances, appellate review would be 

terminated at the intermediate appellate ~evel, Although a 

litigant could petition ~e Supreme Court for review of a 

decision made by the inte~nediate court, further review 

would be graced only in special or extraordinary cases 

according to criteria set out by court rule. The rules of 

court could also provide that if t~e Court doe~ not act on a 

28/ Standards ~ to Court Organization, Standard 
1.13(~(ii), Commentary, at 3 ' ~ ' - ( ~ .  

• 29/ The Legislature could also designate by statute 
certa~ actions which could ~.e appealed directly to the 
Supreme Court. 

f 
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I! petition for review within a cergain number of days, such 
W i 

• inaction would be deemed a denial of review. !~ 

Under an intermediate appellate court system, not ° ii 
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30/ 
all double appeals can be avoided.-- However, double appeals 

would be kept to a minimum by use of the bypass mechanism 

and discretionary review of inteumediate appellate court 

decisions. 

An alternative means of eliminating double appeals 

would be to permit all cases to be filed with the Supreme 

Court. The Chief Justice would preview all cases and, in 

his discretion, would assign cases to the intermediate 

court. The previewing of cases would require a considerable 

amount of time and would divert the Chief Justice's attention 

from his other obligations. Eventually, the task would 

become burdensome because of the increase in filings. 

Theuefore, filing all cases with the intermediate court and 

providing for a bypass to the Supreme Court is probably the 

pre£erable alternative. 
"T 

Under either alternative, a unitary filing system 

could be developed. Thus, all appeals would be filed at one 

central clerk's office and only one filing fee would be 

Zequired whether the case is heard by the intermediate 

appellate court, the Supreme Court, or is successively re- 

viewed byboth courts. This unitary filing fee would prevent 

additional expenses for litigants. 

;! 
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30/ U.S. Court o~ Appeals Judge Shirley Hufstedler, In 
advoca'~ing creation of a two-tiered appellate system to re- 
lieve appellate court congestion, commented: 

Critics of the development of a two-tiered appellate 
system have raised the specter of the waste of judicial 
resources by the potentiality of double appeals. If 
the supreme court judiciously exercises its powers to 
order transfer of causes and its supervisory functions 
and if there is no appeal ~rom an intermediate court as 
of right that specter is exorcised. 

"Constitutional Revision and Appellate Court Decongestants," 
44 Washington Law Review 577, at 600 (1969). 
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. A proposed court of appeals would initially con:~ist 

of three judges, with additional judgeships to be created by 

the Legislature to meet caseload demands. Selection and 

tenure of appellate court judges should be similar to that 

of Supreme Court Justices. 

The intermediate appellate court would convene in 
31__/ 

panels of three, Because of the routine nature of cases 

to be taken by the intermediate appellate court and short~ned 

opinions to be written by the Judges, each Judge could 

prepare about.50 opinions per year. It is expected that at 

least half of. the cases pending inthe Supreme Court could 

be tZansferred to the intermediate court. If the Supreme 

Cou~were tow rite 125 opinions per year, then the total 
32/ 

annual number  of appellate opinions would be 275. 

In addition to the immediate reduction in the 

Supreme Court's caseload, the decision-making process would 

\ 

3_~I/ Most commentators recommend three-judge panels for 
an intermediate appellate court. 

The basic concept of an appeal is that it submits the 
questions involved to collective judicial judgment, and 
does not merely substitutethe opinion of a single 
appellate Judge for that of a single trial judge. A 
panel of ~hree performs this function without entailing 
the costs involved in panels composed of a larger 
number o£ judges. The number of pane~s can be increased 
by adding 3udges as the increase in the workload of the 
court requires. 

Standards Relating to ~pellate Courts, Approved Draft, 
~Standa:d 3~01, Comm~'ta~ at 9' ( ~  

| 
terminated by means other than written opinions. 

32__/ However, the total number of appeals terminated 
per year would be substantially higher, due to voluntary with- 
drawals of appeals 'and to involuntary dismissals ordered by 
the Court. Compare Tables 2 and 3, supra, showing that in 
fiscal year 1976-77, a total of 153 prlmary cases were termi- 
nated, while 107 written opinions were filed. Of these 
written opinions, 20 related to supplemental proceedings. 
Thus, well over one-third of the total number of appeals and 
original proceedings terminated in fiscal year 1976-77 were 
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be expe~i , ted  and the  s e r i o u s  d e l a y s  now e x p e r i e n c e d  between . ! I~-~ ~ ~ ~ 

filing and decision would be reduced. Difficulties due to 

inconsistencies in decisions between panels could be resolved 

through discretionary review by the Supreme Court. 

~u~ analysis of the intermediate appellate court ,~ 

alternative would be inadequate without some mention of 

costs. The costs of establishing an intermedia%e appellate 

court would include the salaries for a chief Judge and ini- 

tially two associate ~udges. Their salaries could be fixed 

between that of a Supreme Court justice and a circuit court 

~udge, with the chief judge receiving slightly more. 

The appellate Judges would also each need the 

services of a secretary and a law clerk. It is important to 

note that the primary difference in c~st between adding two 

justices as discussed in the girst proposal and the creation 

of an a~pellate court would be the salary of one intermediate 

c o u r t  Judge and his support staff. "If a unitary filing 

system is utilized, the present Supre~e Court clerk's office 

could handle all filings for both courts. In halanclng the 

intermediate court proposal with the alternatives, there 

results a small.cost increase compared with the increased 

efficiency and permanence anticipated with an intermediate 
6 

appellate court. 

CONCLUS ION 

The Hawaii Supreme cOUrt iS presently confronted 

with an unmanageable caseload and an increasing backlog of 

pending appeals. Although the Court has instituted internal 

measures to increase productivity, such measures will not 

provide an effective and permanent solution. 
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After a careful consideration of the merits of the 

alternative solutions, I believe tha~ an intermediate appell~te 

court should be established in Hawaii. Increasing the 

membership of the Court will not substantiaily increase 

resolution of cases. Although increasing the size of the 

Court and si~ting in panels may aid in clearLng up the case 

backlog, the ma~or disadvantage to such a sy~.tem ks the 

dilution of the law-stating function of the Supreme Court. 

Thus, the formation of an intermediate appell.ite court 

presents the most desirable long-term remedy to solve the 

problems created by appellate volume. 

The primary role of the intermediate court would 

be to review and correct trial errors. The Su,.~reme Court 

would then be freed to Concentrate on development and 

formulatJ.on of the common law of the state. In instituting 

a two-tiered appellate system, we would preserve the vital 

law-shaplng function of the Supreme Cnurt and insure a 

litlgant'~ right to a meaningful appeal by affordlng a 

review on the merits without urmecess~ary delay. 

Adoption of any of the solutions which have been 

proposed will result in a major chang~ in the Hawaii judicial 

system. Any proposal for change in the basic structure of % 

the court System is bound to meet resistance, ~articularly 

among those who have worked with the present system for many 

years. Although it ks my personal ~udgment that the establish- 

ment of an intermediate appellate court is the most effective 

solution to the problems of backlog -..d delay, any ~ecision 

as important as this one must be reached by public consensus 

after extensive discussion and debate. Provided our decision 

ks well thought-out and planned, I believe that we should 

not be afraid of restructuring our appellate system. 
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• [ . :::=:::a::i°f'!heChief'Justlce.-'R'elatin~t°an.ln!ermediat.e. ii~ i 

• supreme ¢.o~¢t ~,,d c i r c u i t  cour ts ,  and gives the  l e g i s l a t ~ e  ' ~ i  

I t h e  power  t o  e s t a b l i s h  i n f e r i o r  c o u r t s .  No p r o v i s i o n  i s  ' ' ~  

made f o r  t h e  e s t a b l i s l ~ e n t  o f  an  a p p e a l s  c o u r t  w h i c h  c o u l d  : 

I hear appeals prior to reaching ~he court of last resort, ~he 
I 

supreme court. It is reco---ended that the constitution be 

amended  t o  provide for the establishment of an intermediate 
i 

appellate c o u r t .  : 
,4 

The workload of the supreme cour'¢ has doubled 

since 1970, with the greatest increase o c c u r r i n g  within ~',~ 

the last several years. While the ¢our~ has increased 

the number of matters terminated each year and has insti- 

tuted internal procedures to allevLate appellate congestion, ! 
J 

it has been unable to keep pace with ~he growing appellate 

~ocket. The result is an increasing backlog of pending -.- 

a p p e l l a t e  c a s e s .  

~ Appellate backlog with its corresponding delay ,~ 

means increased costs and prejudice to litigants and results 

in loss of respect foe the legal proce.~s as a whole. The :~ 

supreme cour~ has a duty to promptly revie~ the decisions '~ 

of lower courts to deter~/ne if eEror has been committed ! 

r in an individual case. It also mu~t give authorit.~tive 

e x p z e o e l o n  ~o  ~.he d 6 v e l o p i n g  body  og t h e  law and  t o  see , i~ 

e* that Justice is uniformly administered throughout the state. 

Appellate congestion hampers the court in performing its 

e r r o r - c o , c T e c t i n g  function. More importantly, it threatens : .] 

the coul~'s principal duty to selectively review and formulate 1 

the law. 
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The appellate caseload problem has reached a 

critical point. Although O~her remedies have been proposed, 

Z do not believ~ that increasing the size of the supreme 

court or empowering the court to sit in panels o£fer long- 

~eEm solutions to the caseload problem. In my opinion, 

only the establishment of an intermediate appellate court 

can insuxe that the appellate system will continue to 

function effectively. I strongly recommend that Article V, 

section 10g the constitution be amended to provide as 

g o l l o ~ s :  " 

.- The Ju4icial power o£ the State shall b e  ,rested ~ 
in one supreme cou~t, an intermediate ap~ellate court, 

" ci~cult cou~s, and in such inferior courts as the 
legislature may from ti~e to time establish. The 
several c o u r t s  shall have origlnal and appellate 
JurisdictiOn as pEovlded by law, 

(Ame~1~mt underscoreS). 
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~JuD ZCL~L SELECTION 

By Chief Justice William S. Richardson 
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The quality of justice in our society is closely 

re!ated to ~ the competency, fairness and effectiveness of 

our judges. Although the qualities of a good judge are not 

easily,lmeasurable, it is generally agreed that a judge 

should have sound legal training and experience, intellectual 

skill, personal integrity, and an ~ility to understand and 

relate to people. The search for the most competent judges 

inevit~ly boils down to the sea~rch for the best method of 

Judicial selection. 

However, the goal of a Judicial selection system 

is hOt,merely to select good judges. An effective Judicial 

selectlon system must remove judges from political pressure 

in order to insure judioial independence. A selection 

systom should alsoprovide the public with confidence in 

the Judiciary, that is the public must be assured that its 

judges are competent and that their decisions are made on an 

impartial basis~ 

There are three basicmodels o~ judicial selection 

used throughout the United States. (Se_.~eTable A.) S~nce 
¢ 

many states employ d~fferent systems of judicial selection 

at different court levels, it is difficult to Classify states 

by their selection systems. However, in general, the elective 

systemis ~he.most widely usedt thirteen states utilize partisan 

elections as ~heir predominant seJ.ection method while eleven 

states hold non-partisan judicial elections, Appointment by 

the executiv~ is used Ln seven states. Another form of the 

apgointment system, election or appointment ~y the legislature, 

is used in four states. Finally, ~he Missouri Plan, sometimes 

termed the "m~rit selection" plan, is used in varying forms 

by fifteen states. 
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Article V, section 3, paragraph i, of Hawaii's 

constitution reads in part: 

The governor shall nominate and, by and with ~e advice 
and consent of the senate, appoint the Justices of the 
supreme court and Judges of the circuit courts. 

District court judges, by statute, are appointed by the 

Chief Justice. 'Hawaii, from its early days, has had an 

appointive JudiCiary. The Constitutions of 1852, 1864, 1887 

and the Constitution of the Republic all provided for an 

appointive j~diciary. When Hawaii became a territory, 

Judges of ~.hesupZeme court and circuit courts were appointed 

by the President and confirmed by the Senate. 

Judicial selection process stirred a great 
2/ 

deal of debate in the Constitutional Convention of $968. 

At issue was whether to modify the appointive system to 

incorpcrate a non-partisan nominating commlssion to preview 

and recommend candidates to the governor. A minority of the 

Judiciary Committee advocated the oEeatio~ of a nominating 

¢~m~issionto eliminate "political c~nsider~tions" from the" 

selection process. The minority contended that a nominating 

¢~mmiSsion would produce a more highly qualified ~udIcia~y. 

However, the majorlty argued that there was no compelling 

~reason to deviate from the appointive system since no abuse 
4 

of the system had been shown and the appointive system had 

produced a Judiciary of consistentiy high competence. The 

majority's argument was persuasive to a greater number of 

delegates at the Convention and the appointive system was 

retained. 

I_/ Hawaii Revised Statutes $ 604-2 (1976 Replacement). 

2/ See Proceedings or.the Constitutional Convention 
of Hawaii o-'~'1968, Vol. I ~ I~ ~6r Majorlny Report, at 333 

• i~r~i~ e~'~rt, Vol. II at 344 for Floor Debate. 
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The Various judicial selection systems are described 

in the following report with emphasis placed on the arguments 

advanced both for and against each selectibn process. It 

should be noted that little data exists on which to base an 

accurate evaluation of the alternative systems. However, 

there is some evidence which suggests ~hat Judicial selection 

methods have less of an impact on the characteristics of the 

Judges chosen than might be indicated by the arguments 

advanced by advocates of each system. 

The Appointive System 

The earliest system of judicial selection used in 

the United States was the appointive system. After the 

American Revolution, the original thirteen states reacted 

against domination of the Judiciary by the Cr0wn and chose 

Judicial ~election methods which reflected their suspicion 

of the executive influence on the Judiciary. In eight 

states the power of appointment was vested in one or both 

i 

3/ 'One study of state trial judges found that while 
there were some differences in the characteristics of judges 
selected by various methods, no one method tended to recruit 
Judges ha~ing an identifiable profile of social background 
characteristics. The data did show however that legislative 
selection favored those who had previousl~ been active in 
politics, and that judges selected by partisan election or 
the Missouri plan tend to have been born, reared and educated 
in the districts where they presided. Herbert Jacob "The 
Effect of Institutional Differences In The Recruitment 
PE0ceSS: The Case of State Judges, "• 13 Journal o_~fPubli 
Law 104, 106-111 (1964). 

Another study, which compared characteristics of state 
supreme court justices on the basis of selection method, 
found only minimal variations which could be attributable to 
selection system. Among these was thRt state legislative 
experience was a common factor among justices selected by 
the state legislatures. Bradley Cannon "The Impact of 
Formal Selection Processes on the Chalacteristics of Judges - 
Reconsidered," 5 Law and Society Review 574, 584, 588 (1972). 

i 
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houses of the legislature,, Two states allowed appointment ~ 

by the governor and his council. In three states the power 

of appointment was vested in the gove~or but was subject ~ 

to the con sen ~. of the council. No state provided for a 

popul~, elected judiciary. Thus, on the state level, the 

appointment power was vested in both the executive and 

legislative br~ches. On the federal level the power resided 

in the executive alone. While the appointive method con- 

tinues at the federal level, it enjoyed only a brief per~od 
4J 

of dominance in the states. 

i The appointive system places primary reliance } 

on the executive for judicial selection. The executive 

appointment process usually calls f o r  appointment by the ~ 

governor followed by confirmation by %he legislature, often 

the senate. Some states also incorporate a nominating 

commission to review the qualifications of potential candidates 

and to recommend several to the appoLnting official. Another 

variation includes appointment by the governor with confirma- 

tion by a ~on-legislative body, such ~s an executive c3uncil 

Or judicial confirmation commission. Connecticut switches 

the process around and has the governor nominate candidates 

with the legislature doing the actual appointing, In three 

other states, the legislature elects Judqe~s with no involve- 

ment by the executive. 

The basic arguments adwance,~ in support of Hawaii's 

appointment system are 

4_/ Of the seven states which still utilize the appointive 
system five are of the original thirteen states; Maine 
and Hawaii are the exceptions. The four states which select 
their judges by legislative election or appointment are a~sc 
of the original thirteen states. Thus, of the original 
thirteen states which adopted an appointive process, nine 
have retained that system. 

,, S/ Many of these arguments may also be applied to i 
" legls~ative election or appointment or other variations 
X of the appointive system. 
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First, under ~I appointive system, t h e  appointing 

official'is directly responsible to the electorate for the 

quality of judicial officers. A series uf bad appointments 

can be politically damaging to the executive and therefore 

accountability to the public acts as a check on the executive's 

• exercise of discretion. 

Second, the governor's discretion is subject to 

further scrutiny by the senate through the con~irmatlon 

process. The governor' ~ appointment ~s effective only with 

the approval of the senior legislative body. The requirement 

• of senate approval means that representatives of the people 

Can r e j e c t  unsuitable Judicial candidates without politicizing 

the selection process by requiring Judges to stand for election. 

Third, the appointment system In operation produces 

a balanced and qualified Judiciary. The governor may seek 

out qualified persons who have little political backing or 

who are not widely known to the pub'llc. Further, persons 
." . . 

who may not have run for office or subjected themselves 

to the rigors of a polltical campaign under an elective 

~, system can be appointed. Thus, the appointive system 

carefully avoids confusion between ability and popularity, 

Fou~_~, once appointed, a Judge bcan concentrate 

his or her effoL-ts on performing the Job according to individual 

perspective and values. A judge appointed under this'sytem 

is not obligated to the executive oE to anyone else but is 

=esponsible only to do Justice according to conscience and 

the law. This is especially true in Hawaii since circuit 

court Judges and supreme cour~ justices are appointed for 

i0 years while the governor and senate members serve four-year 
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t e r m s .  The j u d g e  s c o m p a r a t i v e l y  l o n g  t e n u r e  a f f o r d s  j o b  I ~ 

I securi~,y and decreases the possibility Of dependence upon 

.~ | .the will of the executive oE legislature, thus .insuring an 
! independent judiciary. 

I Finally, the appointing official can develop the 

staff to obtain information and make asse~sments of the 

I different candidates. The qualification~ of candidates Can 

be evaluated by the staff and recommendations presented ~o 

the executive.~ This assures consideration of a larger group 

of candidates and  objectivity in evaluation 

. Criticisms c0mmo~ly leveled against the appointive ~ !. ~., 

.. ~ system center around the political n ~ t u r e  Of appointments~, i. ~ 

I the infl,ence the appointing official has over the Jndiciary, !~ 

and the lack of a mechanis~ to actively seek out the best 

Judges. These criticisms are. • " o. 

, First, the appointive syst~ does not remove 

selection of Judges 'from the political arena but merely 

- creates a different type of pol£tic~. The appointing offi'cia~ 

is subject to numerous political pressures and such pressures 

., are more invidious since fewer people are involved in~ the 

~udicial sele~on process. 

• Second, although the governor may he directly 

responsible to the electorate, i.t~ is highly unlikel~ that 

the electorate will remove a governou for making a series of 

bad judicial appointments. The' public does not usually 

identify the governor with the actions of the judicial 

appointee. Further, if an executive has functioned well in 

~/5 See Aricle V, S 3, Article IV, S I, and Article 
III, -- o~'t-he Hawaii Constitution. 

7/ Legislative Referer.ce Bureau, Hawaii-Constitutional 
Conve~tion Studies, Article V: Th_..ee Judic~-a--~., at 15 (1968). 
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other areas of government, the public would be reluctan~ to 

remo~e him or her;soiely for poor judgment in judicial 

appointments. 

Third, the appoint~q( system undermines the prin- 

ciple of separation of powers of th~ three branches of 

government and~nfringes upon judicial independence. A 

Judge who is nppointed by ~.he ~overnor may feel press~:e 

to rule in certain ways. This is espeC~ally true if #~e 

judge intends to seek reappointment. S.%milarly, & j.~dge 

seeking reappoin~ent may feel obligate= t ~ party leaders 

in ~he senate in order to insure confirmation. 

Fourth, the appointment systemdo~s not provide a 

mechanlsm for actively seeking out the~est Judicial talent. 

Although ap~ointmants are made subJec~ to senate confirmation, 

it is not likely tha~ the senate would reject a nominee, 

unless the nominee was clearly incompetent. Therefore, 

although there may be no Incompetent judges on the beDch, 

there m~y likewise be no distinguished Jurists. 

Finally, the appointive system is basically '~ 

undemocratic in that it d~prives the electorate of direct 

control of the Judicial branch of the government. 

~lectiqn of. Jud~e~ 

Until 1832~ every state in the Union utilized ~ome 

form of the appointive system to select the majority og its 

Judges. Mississippi wasthe first state to elect its entire 

judiciary, but it was not until New York amended its consti- 

tution in 1846 to allow for popular election of judges that 

a major shift to elected judges began. As one commentator 

i ,~_. ; ~ .  
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(T]he fundamental causes ~ that change had very little 
to do with the relative merits of . . • that system of 
judicial selection and tenure but were rather the ideas 
and impul3es of a violent swing toward the democratiza~ ~ 
tion of government generally. 8_/ 

By 1856, 15 of the 29 states in the Union had swung over 

to the elective method of Judicial selection and every state 

that entered the union after that time, until Alaska in 1959, 

adopted t~e electoral approach~ 

The election of judges is still the most widely 

used system of ~udicial selection. Howeve~t ~he number of 

states utilizing the election System has decreased from 31 
9--/ 

tO 24 in the last decade. As mentioned earlier, 13 states 

J maintain a partisan election s~stem while ii states have a 

non-part,san system. In partisan elections, candidates 

compete for Judicial office in accordance with political 

party affiliations. These systems usually involve primary 

elections to earn party endorsements. In non-partisan 

elections, the ~ames of Judicial cand/dates appear on a 

ballot without party designation. Supporters of the non- 

J 

m 

pau~isan system argue that undesirable political influences 

are ellmJnated whale the public's right ~ o  selection of 

~udges is preserved. 

The case for elective judicial selection centers 

on two principle arguments: the open nature of elections 

and the appeal of political c~Qpetition. The proponents of 

the elective syste~, claim tha~ the process of electing 

lUo 
"! I• 

| 

Judges is the most open and st:raightforward method of selection, 

8/ Evan Haynes, Selection and Tenure of Judges at 
XIV (T944), quoted in Patrick ~. D-~r~ic-re-~cial 
Selection In The States: A Critical Study With Proposals 
For Reform," 4 Hofstra Law Rev. 267, at 277 (1976). 

9/ Legislative Reference Bureau, Hawaii Constitutional 
Conve~tion Studies 1978, Introduction an__d~ArticleSummaries, 
at 118 (1978). 
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and fl;'/ther that popular participation at the polls results 

in a judiciary which is both representative of and accountable 
I0/ 

• to the electorate.-- The arguments for the elective system 

are: 

First, the judiciary, because it is directly 

responsibl~ to the public under an elected system, will 

not impose social and political policies which are contrary 

to the fundamental aims of the people. 

Second, elected judges will be representative of 

various social, ethnic and religious groups in ~he community 

and thus more responsive to community needs. 

Third, election of judges insures t he  independence 

of the Judiciary. Since judges are directly responsible to 

the public, there is no danger that the judiciary will be 

influenced by the executive or legislative branches cf 

government or feel obligated to the governor or individual 

senators as under an appointive system. 

Fourth, the elective system has worked well in 

other jurisdictions to produce a qualified and effective 

judiciary, 1 i_/ 

Arguments against the elective system are: 

i0/ See Barry Golomb, "Selection o:~ the JUdiciary~ 
For Ei-ectio~,'" Selected Readings On Judicial Selection 
and Tenure, at 74 (American Jud~ca~e socie'ty, 1973). 

11/ See American Bar Association, Standards Relatin@ 
To Cou-rt O~ization, Standard 1.21, C o ~  at 49 " 
~9~'-.The An~rican Bar Association has expressly dis- 
approved all methods of Judicial selection involving initial 
choice by popular election. The Commentary notes; 

Partisan elections inject political issues into judicial 
selection, require judges to maintain relationships 
with political parties and pclitical leaders, obligate 
judges in raising and spending money for election 
campaigns, and can result in ouster of able judges 
from office for reasons having no relationship to 
their performance in office. 

i iiI 

i 

4 

X 

4 

i 
I 

f O 



"l 
B 

0 

l 
R 

4D 

B 
I 

i 
'1 

I 
°I 

0 r 

! 

! 

0 

o. 
4P 

l 

" • i 3 9  - 

First, decisions of voters in judicial elections I ~ 
are rarely based• on a considerltion of the qualifications of 

competing candidates. Judicial contests in districts with 

lopsided political majorities are little more than fai___~t 

accompiis, particularly since most Judicial candidates win 

or l~se not on their own abilities, but rather on the basis 

of their party colleagues running at the head of the ticket. 

Second, competent Judges can be swept out of 

office regardless of their individual merits as a result of 

a strong national political tide which bears no relation to 

the Judicial contest involved. 

Third, the public does not usually have the informa- 

tion available to it to decide which candidates possess the 

requisite abilities to become competent ~udges. The 

"open" nature of the normal election process is severely 

Constricted in Judicial elections because Judicial candidates 

cannot discuss many issues for the" benefit cf the public 

due to ethical Cdn's~alnts. 

Fourth, the elective system compels judges to 

become politicians and discourages competent and qualified 

(Footnote 11 continued) 

Non-partisan election procedures are also un- 
acceptable. They require judicial electioneerin= and 
campaign ~und raising, and they subject Judges to 
political pE888ure concerning their decisions. Zn 
localities with large concentrated populations and 
a large number of Judges, non-partisan elections con, 
front the electorate with long lists of candidates 
who are personally known by very few voters. Experience 
with non-partisan election indicates that it is success- 
ful only where most judicial vacancies are, in fact, 
filled in the first instance by interim gubernatorial 
appointments rather than by popular election• 

12/ Surveys have indicated that the electorate knows 
and ca-res substantially less about judicial candidates than any 
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persons, who may have no politicai backing or who do not 

have the money to participate in a polit~ca! campaign, from 

seeking judicial  office. 

(Footnote 12 continued) 

others on the ballot. A 1954 survey conducted in~l~ew York 
State within a ten-day period immediately followin~ a state-wide 
election, showed the following: 

o , ~  a ~ s  csso c~ ~ 

t=c~m: 

o, 

Lq~ 

O~ 

20~ 

m 

S2~ 2S~ 

30~ 41 

leso m L~ Imm ~wm ~ 

LL~ L6~ 

Elmer Roper and Associates, ROOM No. 82, Nov. 1954, cited 
in Dunn, Eoot~o~e 8 $u~, at 294. 

Another survey measuring "drop-Off rates," a rate 
determined by comparing the total vote received by judicial 
candidates with the total number of ballots cast in the 
election, showed that the drop-of~ rates for judicial 
office varied between 24.1 per oen~ and 15.1 per cent in 
Los Angeles County over a four-year period. Drop-off rates 
for other offices ranged between 4,3 per cent for the District 
Attorney and 13.4 per cent for the Superintendent of Public 
Education. Beechan, "Can Judicial Electiens Express People's 
Choices?" 57 Judicature 242 (1974). 

However, Professor Stuart Nagel reported that in a 
nationwide sample of 47 combined judicial and congressional 
elections from 1950 to 1962 on which data were a~ailable, 
over 90~ of those voting in the general eleutions also voted 
• rOE judicial candidates, if Judicial elections were held at 
the same time and the ballot was not very long. Voters 
participating in Judicial elections were found to be at 
least as representative of the populace in terms of ethnic 
and party a~filiations as voters in general elections. They 
apparently considered party affiliations less, and ethnic 
backgrounds (possibly last names of candidates) more when 
selecting judicial candidates. S. Nagel, "Comparing Elected 
and Appointed Judicial Systems", 1 American Politics Series 
04-001, at 19-23, Sage Publications, Inc., 1973. 
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• .. Fifth, political r e c r u i t m e n t  of judicial c a n d i d a t e s  . I i .~ i :1  

• is not based on ability or character but, instead, on service "i:'i 
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to the party or other considerations such as whether an 

individual has a politically desirable name. : 

Sixth, an elective system creates a judici,~ry which 

is dependent on political sponsors for its position and tenure: 

"Judges must be concerned solely with justice, and their 
actions should be governed only by the Constitution, 
the laws, and their own judgment. More than any other 
public officials, it is ~erative that judges be 
independent of outside ~nfluences and pres.~ures in 
carrying out their duties. A judiciary concerned wi~h 
the "politics" of its behavior can only be that much 
less concerned with dispensing justice. 13/ 

Finally I, as one commentator has aptly stated: 

[Air a time when Judicial resources are severely 
taxed, it is worthwhile to note that the process of 
electing ~udges is also an extremely inefficient method 
of sel~c~iono Zndeed, much of the time, money, and 
energy expended under the elective system is minimally 
related, if related at all, to the selection of qualified 
judges. These wasteful externalities cause artif.ically 
high oppoz~unity costs whlc~ have Eam~flcatlons through- 
out the entire legal system~ For example, many courts 
face serious, backlogs which require ~udicial attention 
in the co~ooms. The elective system, however, con 
rains strong incentives for j~dges, especially durlng : 
election years, to campaign rather than hear cases. 
Such campaign activity, which has been zhown to have 
almost no bearing on the selection of competent judges, 
will not improve the quality of Justice and may indeed 
result in a cost to the system in the form of further 
backlogs. Certainly Judicial resources could be used 
more efficiently and costs distributed more realistically 
under an alternative method of selection. 14__/ 
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Wi, t h  the  e l e c t i v e  sys tem became concerned about  the  adve r se  

e~fects which politics was having on Judicial selection 

and looked for ways uo curb political abuse while retaining 

popular judicial election. A number of different measures 

were adopted which were intended to insulate, judicial elections 

from politics. The most widely used was non-partisan elections, 

but some states also adopted special nominating committees, 

dire~ Judicial primaries and shortened ballots. 

: :i. . The Missouri P~an, an attempt to combine the best 

• geatuxes of the appOintiVe system and the elective system, 

was originally, devlsed by Alber~ Kales, research director 
IS/ 

of th~ American Judicature Society. In 1914, Kales proposed 

that ~udges be appointed 'by the chief Justice of the state 

who should be popularly elected and that these appointed 

Judges have their performance reviewed periodically through 

elect i0ns in which ~e voters .oul~ dec ide  whe~er"a pa~ic~a~ ~ 

Judge should be retained. In 1926, the British economist and 

political scientist, Harold Laskl, suggested that the exe=utive 

rather than the chief justice should make the ~ appointments. 

However, it was not until 1940 that Missouri became the first 
% 

state to apply the Kales-Laski plan to selection of. some of 

its Judges (and incidentally give the plan its popular name). 
J 

The Judicial reform movement moved slowly and Alaska 

entered the Union in 1959 as the only state to apply the 

Missouri selection plan to all of its courts. Presently, 

Toward the end of: the 19th century many states 

See SariEscovitz, Judicial Selection and Tenure, 
American Ju-~cature Society, at 8-9 (1975) for a--~iscUSSiOn 
on the background surroundin.a the formulation of the 
Kales-Laski pl~.~. 
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15 states utilize the plan as the predominant method of 

judicial selection. Several other states apply some features 

of t/le Missouri Plan to interim appointments. 

Although variations of the plan exist, its basic 

of 16/ four-part approach consists --" 

(I) a Judicial nominating commission to recommend 

a slate of candidates to the appointing offlcial; 

i2) e~/cive appointment of one of the persons 

recommended; 

(3) a subsequent non-partisan and non-competltive 

election in which the appointed judqe runs on his or her 

record for retention; 

(4) periodic retention elections in which the 

voters decide Whether toreta~; the individual as a Judge. 

The nominating c~mmission has been viewed as 

the key to success of the M~ssouri Plan.~I/In some states, 

nominating commissions are composed solely of legal pro- 

gesslonals, bu~ In most~layp~ople.~e included as well. 

The commissioners may themselves be elected or appointed. 

The commission canbe created by state constitution or 

statute, or by executive order. It may function formally or 

informally. Some commissions hold open hearings and publicize 

Judicial nominees while others make publi~ the name of the 

final appointee only. 

Advocates of the Missouri P~an argue: 

~i~, ~ G  Indepen~n~ non-partisan nomlna~In~ 

commission of laypeople and lawyers removes the selection 

Q~ 

! 

! 

i 

16/ Legislative Reference Bureau, HawaiiConstitutional 
Conve~ion Studies 1978, ~ ,  at 119. 
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process from politlcal considerations which might influence 

the appointing executive under a pure appointive system. 

Second, the plan provides a method to "insure that 

only well-qualified candidates are considered for judicial 

positions and prevents mediocre candidates from being selected 

for mere political reasons. 

Third, the inclusion of laypeople in the ~ominating 

process allows the concerns of the general public to be 

voiced in the selection process. 

Fourth, the plan retains an advantage of the 

appointive system in ~hat the executive participates in the 

selectlon process and he or she remains directly responsible 

t o  t h e  electorate. 

Fifth, the electorate will have' a chance to see 

how well a Judge performs before heh~g called upon to vote. 

The attention of the voters in a ret,~ntion election can be 

focused on the judge's record. Thus, the chances that a 

-~udge will be removed from office on purely political grounds 

unconnected with performance on the bench are greatly reduced. 

Finally, since Judges selected under the plan are 

freed of political preoccupations, they will have more time 

to devote to their jobs and they will not be influenced by 

political considerations in making decisions. 

Critics of the Missouri Plan focus on the composition 

of the nominating commission and the retention election 

feature as the weak points o f  the plan. Arguments advanced 

against the Missouri Plan are: 

First, although it may be intended that the nominating 

commission be representative of a broad spectrum of interests 

from the conuuunity, available data indicates that membership 

on the various commissions fall far short of this goal. 

i 
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I • Judicial selection committees throughout the country found ~ 

I their composition to be highly unrepresentative. Of the 1- 

371 co.mmittee members who responded to their survey, 97.8 

per cent were white and 89.6 per cent were male. The paucity 
I 

~. I of non-whites and women in the legal profession largely 

I accounts for these figures. However, the study also showe~ 

that of ~he lay commissioners only 3.3 per cent were non-whlte 

and only 23.3 per cent were women. Nor d'o commissiGners 
a k 

reflect a cross section of occupations: the study gound ~ 

per that b~nkers and businessmen account for 27.1 cent of ~-.~ 
! 

~he lay members with educators (7,8 per cent), Journalists 

I ~ (4.8 per cent) and medical professionals (3.6 per cent) 

follo~ing. A 1975 study of commi~:sioners in Florida 
4 

" gener~lly showed tha same trend. Of the 166 Florida 

I commissioners responding to a questionnaire, only 6.6 per 

Q c e n t  were women, 86.7 per c e n t ,  were white and 13.3 per cent .. . 

' tdentifled themselves as non-white. Most 1 6 8 . 1  per cent) Y 

identified themselves as attorneys ~nd overall, 81.9 per 

• W .'~ cent listed either l.aw, business or banking as their occupation. 

l '" Second, another drawback, to t h e  nominating commission 

hands of a few. Attorneys on t h e  conunission, however chosen, 

• may be biased by certain candidates who they feel will be 

, ....... !! 
I 18/ Allan Ash~a~ ~d Jamas L. Alfint, The Key to 

Judic~l Merit Sel~ction: The Nominatin~ Press, at-'38-40 ~.i'I 
" (1974) ,-'c~t'~in Burton M. A---~ins "Merit Selection of State ',..i 

• Judges, ~ 50 Florida Bar Journal 203, at 208 (1976). | '- 
i 

19__/ Ashman a Alfini, i_dd., cited in Dunn, supra, at 302.  

m M. A ins, foo ote., a t  208.  t' 
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favorable to their positions in court. The lay members of 

0 

L 

the commission may feel intimidated by the attorney members 

or may not feel qualified to select judicial candidates and 
21__/ 

defer to the judgment of the lawyer members. 

Third, politics is not removed from the selection 

process because political party rivalries are replaced by 

bar politics. In Missouri, where the plan has been in opera- 

tion for over three decades, the two major state bar as=j- 

clarions, one in Kanaas City, the other in St. Louis, have 

operated analogous to a two,party political system, each 

struggling to .dominate the selection of lawyer members to 

the nominating commissions. In an exhaustive study of the 

Missouzi Plan, it was noted: 

The analysis of lawyer elections under the plan indicates 
that a competitive "two-party system" has emerged in 
both Kansas City and St. Louis. Rival bar organizations 
representing district social status ~roups in the pro- 
fession, nominate candidates and pursue techniques 
and strategies that are adopted to meet the campaign 
norms and electoral divisions.of the lawyer constituency. 22-/ 

Fourth, the nominating connnittee often places the . . . . .  

governor's preferred candidates on the list of nominees to 

accommodate the governor. To some extent this cl~im is borne 

out by the fact that during the first 25 years of the pian's 

use in Missouri, 70 per cent of the judges appointed were 
& 

i 

However, another criticism leveled against the 
Missouri Plan, that attorney control of nominating commissions 
tends to produce "elitist" conservative judges, was found 
not to be true in fact. Watson and Downing found ~hat 
appointees under the plan in Missouri were essentially "local," 
were more likely to have graduated from night law schools 
than prestigious law schools, that the majority were affiliated 
with the majority party, were older than judges previously 
selected by election and tended to have prior experience in 
law enforcement. There was no indication that judges selected 
under the Missouri Plan were more conservative than judges 
selected by other methods. Richard Watson and Rondell Downing, 
The Politics of Bench and Bar: Judicial Selection Under the 

22._./ Id. at 42-43. 
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from the same political party as th ~ - governor. 

I 

I 

Fifth, a retention election is Just as objectionable 

as initial select~on of judges by election. There is no 

reason to assumethat the electorate will be any more informed 

about Judicial candidates running ~n a retention election 

than they are about candidates running in any o~her judicial 

election. Retention elections too often are mere rubber 

stamps of incumbent judges. ~n 1976 in the 13 sta~tes which 

held such elections, only 3 of 353 ~udiciai candidates were 

defeated.:~An impending election may also influence a Judge's 

work so that he or she w~y be reluctant to render a decision 
- 25/ 

whichwould be unpopular,-- 

11 rl 

ACkins, footnote 18, su=r____~a, at 208. 

William Jenkins, Jr., "Retention Elections: Who 
Wins n No One Loses?" 61 Judicature 79, at 80 (1977). 

25/ TheAmerican Bar Association, while approving the 
ncmin~ing commission and appointment aspect Of the ~ssouri 
Plan, has been reluctant to endorse ~he retention election 
feature. The Commentary to Standard 1.21 states: 

The ~eneral public should come to recognize ~hat 
a judge's retention in office should not depend on 
popular election. Such elections, even when conducted 
on the basis of a judge's running on his record or of 
non-partisan candidacies depend mostly on name familiarity. 
Rarely is the public, especially in densely populated 
urban and suburban areas, actually informed as to a 
judge's competence and fitness for office. A judge 
running for reelection is often vulnerable to opposition 
by special interests or on the basis of a single decision 
wh%ch he had no legal authority to avoid rendering. 
Hence, if politically practicable~ procedures for 
selection and tenure of judges should be adopted that 
do not employ elections or referendums. 

American Bar Association, supra, a~ 48. 

~ d ~  2 : .... ~ ~ , ..... .: ~ . ~ : ~ . . ~  ~ - ..... • 
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RECOMMENDATIONS OF THE CHZEF JUSTICE 
. l l~l i l 

48 

The presen~ appointive system has worked well in 

Hawaii, producing a competent and impax~ial judiciary. 

It is reco~n~nded that some form of the appointive system be 

retained as Hawai."s ~udlcial Selection p r o c e s s .  

Any form of Judicial selection involving election, 

whether it be' p~t£san, non-partisan or retention should be 

avoided. Judicial elections, by t h e i r  very nature, In~ec~ 

political pressures into the selection process and have 

profoundly adverse effects on t h e  ~udiciary. : i  

Xnitlal Selec~cien Of S~Eeme ,COUp, Justices ~d Ci~cui~ 

' . "r rec~nd ~ha~ the presen~ system of selectln~ 

suprem~ ¢Ou.E~ ~usticee and circuit cOU~'~ ~ud~es be Eetalned. 

• Executiv~ appolntmen~ wi~h s e n a t e  confirmation assu~es both 

public accountability and an independaut ~udicia~y. As a 

general proposi~ion, I believe tha~" the pewee of ~Udlcial 

appoin~nent p~perl¥ lies with the governor. The g~ve~ncr 

ac~s f z ~  ~he bEoade8~ ~oli~ical b~se and is leas~ vulnerable 

to inSluence by any one ~=eup while his actions are ~he 

most likely to undergo rigorous public scrutiny. The governor 

i s  d i E e c t I ¥  respons ib le  to  the e l e c t o r a t e  ~E.or the  q u a l i ~ y  

, o f  ~ u d i c i a l  o f f i c e r s  and a bad  ~ u d i c i a l  a p p o i n t m e n t  can be  

p o l i t i c a l l y  damaginG. P u b l i c  a c o e u n ~ b £ 1 i t ¥  ~ s  f u r t h e r  a s s u r e d  

~he res~u:!~l:'e,ens, r~,t of  :ena~e ¢onf£zmatlon. Since supc~me 

C o u r t  J u s ~ c e s  and c i r c u i t  c o u r t  ~ u d g e s  a~e  a p p o i n t e d  t o  

t h e  b e n c h  f o r  t e r m s  w h i c h  a r e  l o n g e r  t h a n  e i t h ~ "  t h e  g o v e r n o r ' s  

t e r m  or  the ~erms of individual senators, after appointment a 

Judge owes no obligations to any one individual involved in 

the selection process. This frees each ~udqe to administer 

• ., ~ ,  ~ 
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I justice according to individual conscience and the dictates 

of the law arid furthers the goal of an impartial and fair 

judiciary. 

Although many other arg~e.n~s can be a d v a n c e d  i n  

favor o f  the present appointive system, the most persuasige 

reason for retaining ou~ present appointive system is that 

it has produced a judiciary of a consistently h~gh caliber 

and cc~npetenc e. I do not believe tha~ we should change a 

system which has worked well where no compelling reason for 

change hn8 bem~ shown and  where no clearly superior alternative 

• Zn the event that an interm~dlate appellate court 

is established, it is recommended that Judges for Such a* 

court *be selected in the san~ manner as supreme court Justices 

and circuit court Judges. 

i i 

i'i 

~itial Set@orion of Judges of "Infer~ior Courts" 

Article V, $ 1 of the constitution provides the 

legislatures with the power to est~linh "inferlor courts". 

However, the constltut~on does not provide a method of 

selecting judges of inferior courts. The chief justice has 

been given the authority, by statute, to appoint district 

court Judges. It is recon~ended "that the ~onsti~ution be 

amended to provide that Judges of inferior ¢ou~ts be appointed 

by the chief Justice. '" 

Al~ho~h ~n I~;~ot, i n ~ - n n ( ~ o  £~. is preferable tO 

vest the appointing power in the governor, there are compelling 1 

reasons as well as historic precedence for giving the chief 

Justice the power to appoint judges of inferior courts. At i I 

the present time, dlstxict courts are the only inferior 

courts which have been created by ~he legislature. These 

courts were designed to deal with high volume activity and 
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I " " ' • " ' + "" '+ ~ +  +~::~ . traditionally have handled t h e  greatest number of cases in - " , + .. ~ .:.:, 

• . . • . .  . ; ,'; . . . . .  +:,: ;" .,-+ :ii~"" I " the cou~t system. For i n s t a n c e ,  i n  the 1976-77 fiscal yea~, _. .< ~ - 
I . . .  . . . . . . .  ° -:::- -'+'- ~ + ~  
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I 

"I 

• the total caseload of all the district courts was 699,459 ~'=" .': ~:~ 

+ cases.• Further, the district cou~ts handle the widest range " S/" 1 

the district courts remain fully staffed with ~udicial . " | 

I - officers at all times. The problem of maintaining an adequate 

I i number Of Judicial officers to me~t the growlng caseload of 

._. +0 the chief Juatic+ Powe  to appoint J. ges ::+ 

a s  n e e d e d .  H o w e v e r ,  t h e  v o i d  c r e a ~ e d  b y  a v a c a n ~  i n  a 

• : . . f u l l - t i m e  d i s t r i c t  c o u r t  ~ u d g e s h £ p  c a n n o t  b e  f i l l e d  b y  p e ~  

- - ~  . ?  ' .d i em ~udges. The ability to deal rapidly with a v~cancy in : . . + . ~ ; , ~  
..... .~.~ 

" " # , h e  d i s ~ i c t  c o u z ~ : 8  £ ~  aruclal t o  ~ e  a m o o ~ h  f u n c ~ i o n i n g  o f  • • • •. : +~"i::++ 

' "~+ :, ~e court system. For these reasons, the chief ~ustice, ~ ""i~'~: 

': ." his ad~nis~Tati~e role as head of ~he co~t system, should 

have the power to appoint district cou~t Judges. Sinc~ the ;+.• . .  

= h . ~ e f  ~ustice is familiar wi~h t h e  legal community, h e  c a n  - 

assess ~he talent available from which to recruit new Judges 

as w~ll as readily asce.~ain an individual's availability. +:" J" i 

The chief justice would have personal knowledge of an indivi- 

dual's professional capabilities and a no,nation c a n  b e  
I : 

made w i t h  minimal delay. . ~: 

J_u.dici~l Conflrma~ion Commission ~ ~ "+.. 

Although I personally recommend ~etention of the ~-,-." ~"~+ 

I present appointive system, i. ~ a ~.hange in the Judicial selection 

process i~ deemed necessary, an alternative which merits " °~ : " 

consideration i, confirmation of J uclioial appointments by :.-", "+ i + 

- an i n d e p e n d e n t  ~udiclal confirmation commission. This plan +-,' +-'~ 

. would combine features of the present appointive system . + ;  ' ~  , - - ~  
. . . . .  - .!...:.~:-i~ ~ :~ 

',\ • "'-  - a n d  t h e  M i s s o u r i  P l a n .  ., :: "+'+"?: + ,  ~ 
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Unde~ a confirmation commission plan, a non- ~ ~..:., 

p a r t i s a n  :~ud ic ia l  c o n f i r m a t i o n  conuuiss ion composed o f  a t t o r n e y s ,  

l a y  p e o p l e  and a ~ e p r e s e n t a t i v e  o f  t h e  ~ u d i c i a ~  would  

i n v e s t i g a t e  ~.he q u a l i f i c a t i o n s  o f  i n d i v i d u a l s  nominat:ed by 

t h e  g o v e r n o r  ( in  t h e  c a s e  o f  supreme c o u ~ t  and c i r c u i t  c o u r t  

a p p o ~ n e n ~ s )  or  ~he ~ h i e f  ~ u s t i c e  ( in  the  c a s e  o f  d i s t r i c t :  

c o u ~ t  appo in tment s )  and would c o n f i r m  or  r e ~ e c t  t h e  a p p o ~ n t -  

men~. I f  the  commiss ion  re~ec~.ed the nominee ,  t h e  g o v e r n o r  

O~ c h i e f  3us~:ice would submit  anothe~ nmne. I f  the  commission 

f a i l e d  'co ac~  on t h e  n o m i n a t i o n  w £ ' ~ u  a s p e c i f i e d  p e r i o d  o f  

~::L,~, ~:he n o , n e e  would a u t o m a t i c a l l y  be c o n f i m e d .  ' 

. .  As £n a n ~ i ~ a ~ l n g  c o ~ t s s i o n  p l a n ,  . the  c o m p o s i t i o n  

and s e l e c t i o n  o f  m ~ n b ~ s  on ~he c o n f £ ~ m a t i o n  commiss ion  i s  

o z ~ c i a l .  A ~ - ~  o f  ~ e  ~ u d i c i a ~ y ,  t o  be  chosen  by ~.he 

c h i e f  ~Just ice ,  s h o u l d  serve on ~.he c ~ s i o n  t ~  express ~che 

views of the ~udic~al system. Lay members of ~he commission~ 

t.o be a p p o i n t e d  by both  t h e  house  ~nd s e n a t e  oE by 

g o v e r n o r ,  ~uld :ep=esent the Inte:eets of ~he publlc'on ~e"' 

commission and ineuEe ~hat public concerns Eegarding the 

quality o f  ~ud~es  a ~  ~nfluential in the selection pEooess. 

Finally, attorney membeEs cf the commission would be able ~o 

evaluate the skills and peEsona! qualities of nominees f=om 

a pEofesslonal s~andpoint. CeEta£n safeguards, sUCh as 

limiting t h e  numbe= Of attorneys on t h e  co~misslon and pEo- 

vlding tha~ no membeE of the commission be peEmlt~ed to 

simultaneously hold political office, could also be ~s~Ituted 

~o preserve the non-political and neutral chaEacteE of the 

commlssion. 
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T ~ g L Z  A 

JUDICIAL SELECTIOB 

O 

, I  
I 

S t a t e  5 e l e c t £ o n  H e t h o c l  

. . . . . . . . .  j.~diL.l oi  municipal cnarw ar~ appointed .by the i o v t . t m i i  oouy ~ t~,  . . . . .  
• ~Dahty u o f  1977. - ~" . . . . . .  |nted h.- 

. . . . . . .  esmo~ from naminndon~ by J-.-dicinl t..ounctk ,-~pp,u.~, T " P - ~ - "  : 
0 ~ . k , . , i , , .  held moro  than $ veers  a{tef appointment .  Kecontwme~ e . v ~  

tOT'~"am:l 4 yesr~ r . t ~ u v e l y .  ,~tu~i'~t~d~PmP~ t~d by nnd ~ II, p 
s m  oi t im p ie i id iml  iUdge~ o [each i v ( "  "iI " • • 
.~zprome Cour t  Justices and cotlrt  el appeals iudcel  splmlnted I ~  

. . . . . . . . . .  i ~ m  n l ist oil not  lels t i tan .I fo r  elach v-.x-ahOy submit te~ by a 9 -memlX i  Co m - -  
; ~ , , ; ~ "  ~ Armt i l~te Cour t  Appoincments. M a r i ¢ o ~  oana r tms.  t..o.unw 
:.,.-'Y-'Y" ~,,,..'~.;t~.~, =nnointed by Governe i  f r o m  a l ist m not lei~ ml in  ,i jm" 
~'L'~' . . . .  ""L'J~'~--~';-~._ . 9"-memt~r C o m m ~ i o n  on Tr ia l  Court  Ap -  

~ - . . . .  , . . . . . . . . . .  . . -~mlrv j ,  ;us t lc t l  o l  the ptllro ele,~.¢~ 
elettms ms uonttmrst~, n ua, i?t  ~,p.u,~,.: w,. " :-'----~ - -  ~ l l L ~  b "~ 

ur brdim, m:o, ~,,,'q!? apl~,nt-'si I~  m n y ~  e~u ~ .  
~ r l m l l i ~  . . . . . . . . .  A l l  elected on partu~n L~iLot: . . . . . . . . .  " - - ~ - -  wi th  ~ - -  
~ l ~ - i i . i l n  . . , . .  Supreme Court l nd  eour.~ el. ~p .t~18 I~.ilie I ~ppeini~n uT ~ - - ~ . . . .  
. . . . . .  p ~ v ~ l  O| Commission on junmt= i~ppomt r r~ , t t s ,  ttum sm m ~ - ~ u . u  v . . . . .  

A l l  ud ~ el~l:ted ott nonpar t imm ha| lot ,  - ~J ~ . . . . . . . . . .  r o u n "  ~nd municipal aepeinted in|~lly OI 811 c0urt l ,  e~c~p[ L,~nv~ ~.. -# . . ' r • • e, o l o t ~ t o ,  . . . . . . . . .  ~ a ~  m__.a. , - -  . . , .  , ~ , - i t t e d  by n o n r ~ r t . u  , ,om, , .un ,  ~ommm,.o~l 

• t r a m  boards. Denver.Coum~/jpdge~ a~.~poiiite~pv n~yo r  ~ trot m O a u , m u  

. . . . . .  A l l  n e . ~ n  ~'~ D u lJ.o~slatuIr~ iroret flOlr'~r,~lsUr~ ~ " ' ' ' " -  "# • 

l l lo l td l i  . . . . .  i . . . . . .  Al l  elected on ~oe.~.~eu~. ~.ouim . . . . . . . .  n - "  a~ l  Iomo d t y  10uft  Jud6~! 
G e o r ~ ,  . , . .  AU eklttlm on pt~rt.tmn trot!or ez .c~.~ t ~ . ~ - , ~ , [ ~  C-note 

m =  , , t - v - " - - -  " * .  . . . . .  i t  coa t i  iud ° ' ~  ippo in te t t  O~' t ~  ~ m t ~ m -  Su nm ~mn ' t  jue t t te*  anu ¢.-..-u. / . - -  ; . . . .  
I ~  . . . . . . . . . . .  ~ m ¢ ~ n s e n t  o f  tbs Senate. DJ~tri©t nm~t iumu= lppou t ted  by  ~ Ju~uco 

ol the S m ~  . . . . . . . . . .  el -'-'a on n a a ~ a  I ~ l b t .  

Imlk~. 
l[ t thso~ . . . .  All M ~  On p s s ~ I S  ballot slld run .o~ ~ for t~tenttoa. Adaocl~t~ 
. . . . . . .  ;" r u d g n  a m  ~ppmnted by  circuit ~udg~ anti s~r~0 ~ . y ~ r  t ~ m s .  

v l lmnc~ l lubmi t l ;~  l l y  a.;,m.m.uelr, a u~lc-it_.~l~m_Iml~c~ __ , . , ;  h : l ~  ;ud i i~d  
llOl" a "r i l l  fl loml~lre e l  momCtpllll court ,  issue m - ~  . . . . . . .  g~e~ I_ ;,-_~- "-_T~ ,__ 
oomit~l~O--~ ~ n S  ~k ich  uuhmi t  a list ot j m m m e e s  to tan ,,~y~rm~r , - -  
. . . . . . . .  ehicted . . . .  ." 

l[OYm . . . . . . . . . . . .  . ml t ted b nonptr t is~ l l  nomtn=U.nq ¢nmmlssloNs. Appo in tee  
-'~-~, tub. Y thenrunsonrecor4 lm ' re ten tmn,  i~,smct u~ocu~te l,Jclgts 
l~ i t i~ l  t ~ term and . . . .  . ~ce  bemmts v a c m t ,  m r ' , ~ d  
rms on Rcord I~r mtcnuoa :  d not  rotmm~t ~ o . .  . 

• ~ , ~  ;~tdi~'ial ms#sU~m *~pl~int ln{  commisslo. ,  r u .  t -urn • lu.~.,. , - , - -  . - - -  
. ~ " t ~ ' a ~ n t ~  b~ county i,,dici~i m'O,t rote '~P~!nt 'n~t°mm~'.?n. '_ '_: . ,  t 

. . , - ,~mprerr~'Court Judges l l~ )o ln ted by  Guvefnm from , s t  s uomitit.~ut u? . . . . .  .nit: 

,4 e~4 f__ ;,.e~..i ~ ~ r t $  el ~e~el~l j urts~icrJ~n In ~ -  * 
a l m l - - . . - - , - - ~  . . . . . . . .  . • "ud elected on nonpaurtmadm --  ~ i - a - -  of Cour t  of  Appeals and .circuit court  I 
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Judlcial tenure and compensatlon provisions should .i/ [ i J i 

be guided .by two principles.- First, tenure and compensation 

should be adequate to attract high~ qualified persons to 

the bench and to retain those persons in Judicial service. 

Second, tenuze end compensation should be designed to insure 

Judicial independence. 

Article V, Section 3, paragraph 3 of the Hawaii 

Constitution provides: 

The term of office of a Justice of the supr~e 
court and of a Judge of a circuit court shall be ten 
years. They shall receive for their services such 
compensation as may be prescribed by law, but no less 
than twenty-eight thousand dollars for the chief 
Justice, twenty-seven t~hou~and dollars for associate 
Justloes and twenty-five thousand dollars for circuit 
court Judges, a year. Their compensation shall not be 
decrease¢ during their respective terms of office, 
unless by general law applying to all salaried officers 
of the State. They shall be retired upon attaining the 
~ge of seventy years. They shall be included in any 
retirement law o~ the ~tate. 

TENURE 

Tenure provisions aze In~inmtely tied to the 

Judicial selection proceeSo Initial selection procedures 

an~ retention mQthods affect the length of time a Judge will 

serve on the bench. In those states that have adopted some 

form of the Missouri Plan where Judges are appointed for a 

trial period and then stand on their records for retention, 

initial tenure is short (usually i-3 years) w.ith tenure 

after a retention election being longer (usually 6-11 years). 

i 

4 

I/ Legislative Reference Bureau, Hawaii Constitutional 
e ~  

Conve~tion Studies: Article V, The Judlclary, at 29 (1961). 

2/ For instance, in Alaska supreme court Justices are 
appointed for three years and then r~n on their records for 
retention every ten years thereafter; superior court judges 
are a~pointed for three years and then run for retention 
every six years thereafter. 
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' ~.neraLLy,~ those states utilizing the eLeotiv, method se= " " I 

tO have  s h o ~ t e r  J u d i c i a l  t e r m s .  In H a w a i i ,  supreme c o u r t  

Justices and circuit court judges serve for ten years under 

our constitutional provision. District court judges serve 

for six years under statutory provision. 

Hawaii's tenure provisions are comparable to those 

of other Jurisdictions. (Se__~eTabLe A.) Terms for judges 

serving on c o u r t s  of last resort range from five years in 

G u a m t o  life tenure in Rhode Island. Massachusetts, New 

Hampshire and Pue~o Rico  all provide that once appointed, 

the terms of Judges of the highest COt.tOt contlnue until the 

age of 70. In New Jersey, after seEvL~g an initi~l teem of 

? years, a high c o u r t  ~udge c a n  he ~eappointed foe llfe. 

The Amer=lan Bar Association, as paE~ of the ~ecom- 

me~dation that states adopt judicial selection procedures 

which include a nominating commission with.  final appointment 

by the chief executive, advocates tha~ a Judge hold office 

duzlng good behavior subject to inquiry concernin~ fitness 

at ,  a n y  t ~ .  s ' /  

Longer Judicial terms are desirable for ~wo basic 

reasons. First, the longer the term, the more likely it 

will be that a qualified Judicial candidate will accept a 

Judgeship. Attorneys in private practice, or even those in 

government service, aze reluctant to give up lucrative, 

3/ . Of those states which utilize the elective method, 
over two thirds have six or eight-year terms for Judges of 
t h e  c o u r t  of last resort. 
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4/  Hawai i  R e v i s e d  S t a t u t e s  5 604-2 (1976 Replacement). 

5 /  American Bar  A s s o c i a t i o n ,  S t a n d a r d s  R e l a t i n q  To 
C o u r t - - ~ n ,  S t a n d a r d  1. 21(b)  ( i i i )  , C o ~ e n t a r y  a E -  j 4 - 8 - - ( 1 9 7 4 ) .  - 
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comm/tment. Second, longer terms aid An insulating the 

judiciary from control by either the executive or legislature, 

or outside political forces. A judge who must be re-elected 

or reappointed after a short term of years may find At 

difficult to make impartial decisions on controversial cases. 

In Hawaii, ~udges serve for longer periods than the governor 

or legislators and longer judicial tenure ks seen as insuring 

t h e  Judiciary's independence. Another reason for longer 

Judlc£al terms, as noted by the Committee on the Judiciary 

at the 1968 Conetitutlonal Convention, is to insure that 

there is adequnte accrual towards retirement pensions after 

one term on the b~nch, especially for those Judges with no 

prior governmental service. 

Proponents of shorter Judicial terms argue that 

shorter terms make it possible to remove Judges who have not 

performsd their duties well and to.prevent Judges from 

remaining on the bench to advanced ages when ~eir efficienc~ 
" 7/ 

may be. curtailed. However, other methods such as strong 
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| disciplinary and removal procedures and compulsoz7 retirement 

°j a r e  a v a i l a b l e  t o  h a n d l e  t h e s e  p r o b l e m s .  

T h e s e  f a c t o r s  w e r e  e x a m i n e d  b y  t h e  C o m m i t t e e  o n  

| 
°| 

| 

the Judiciary in the 1968 Constitutional ~onventlon when it 

recommended changing the shorter tenure pro~isi~ns then in 

effect (seven years for supreme court Justices and six years 

£or circuit cou~t Judges) to ten-year terms. The Committee 

noted: 

°R 

| 
\ 

6/ Proceedings of the Constitutional Convention of 
HawaiT of 1968, vol. I~, S~d~g Conu~ittee ~ ~ ~, 
ac---R~. 

Legislative Reference Bureau, supra, at 29. 
- . 
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The fear of the opponents of longer tenure that 
this may perpetuate "bad" ~udges was considered by this 
Committee. But the safeguards as contained in the 
remoyal clause of Article V together with the benefit 

• of hindsight in assessing the prior history of Judicial 
appointments greatly outweighed and prevailed over any 
meritorious sentiment for retention of the pre~ent 
tenure in office. 8/ 

Another aspect of tenure, one dealt with in Hawaii's 

constitutional provision, is compulsory retirement. Hawaii, 

like many sta~es, requires ~hat a Judge retire upon reaching 

the age of 70. The American Bar Association recomends in 

Standard 1.24 on the Retirement of Judges ~hat "[J]udges .... 

should be required to retire at age 70. "9-/ The Commentary on 

this standard, notes that "(a) compulsory retirement system 

makes possible the orderly termination of service of people 

who, on the average, have reached an age when their physical 

and m~tal powers do not permit ~m to carry a full workload. 

Compulsory retirement inevitably WOrks arbitrarily in many 

cases, ,mless the age of compulso~r retirement ks fixed so 

high as to defeat its purp6se. Th~ consequences of not 

having compulsory retlrement, hOwe~r, are unfortunate and "~" 

sometimes unp~easan~ both for the court system and for the 

Judge himself. NO spectacle kS more tragic than that of the 

Judge who hangs on in office beyond the point of hls dlsability, 

wishing to believe he is still doing ibis ~ob, but suffering 

the doubts of others and himself that he is. "I0/ 

The American Bar Associatlon also recommends, and 

several states currently provide, that where a ~udge who ks 

fully able to perform the duties of an active Judge ks retired 

upon reaching the age of compulsory retirement, he or she 

t 
• .J 
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t 

i 

8_/ Id. 

9/ American Bar Association, supra, Standard 1.24, 
at 63~ 

" I i0/ Id., at 64. 
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N justice specifies.-- Until recently, assignments as the chief 
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u n d e r  statutory provision, retired Justices of the Hawaii 

supreme court over 70 years of age were ineligible to serve 

temporarily on the court as need arose. However, in the 

1978 Legislative Session, an act was passed to amend this 
13/ 

provision to allow such service.-- 

COMPENSATION 

Although it is generaZly recognized that judicial 

salaries and benefits should be sufficient to at~act well- 

qualified and competent individuals to the bench, the 

difficulty lles in determining the extent to which Judicial 

cGmpensatlcn should be detailed in the Constitution. Inc0r- 

poEat'.~.on in our Constitution of specific salarles would set 

~udlclal ccapensatlon for a ten-yea~ period, an unrealistic 

and undesirable practice. However, giving the power to the 

legislature to set ~udicial compensation permits t h e  legislature 

to E~flect disapproval of Judicial decisions by reducing 

~udicial sal~ies and thus endanger~ng the Independence of 

the ~udiciaEy. 

Hawaii's present Constitution whale giving the 

legislature the power to set ~udicial sal~rles provides a 

minimum amount below which salaries for supreme court Justices 

and circuit court ~udges cannot be set. The Constitution' 

also provides that ~udicial compensation c~u ' inot  be reduced 

durlng a Judge's teem in office m, less by general law apply- 

£ng to all salaried officers of the State. These ~wo provisions 

seem to act as safeguazds on the independence of the Judiciary. 
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m i im, 

11/ Id., at 63. 

'*~ ~ Hawaii Revised Statutes S 602-11 (1976 Replacement). 

• ~ 13/ Act 114 (H.B. 1889, H.D. 2, S.~. I). ~ 
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Cons~i~uHion. 

However, i~ should be noted ~haC s ince the Cons~i~ution 

~akes no mention of distri¢~ tour ~ . ~ud~es' salaries, ~he 

legisla~ure does have ~he pews= to lower chose salacies a~ 

any~_i~8. 

Judicial salaries undeE Hawaii's pcesen~ sta~u~es 

are subs~ntially higher ~han t ~e  m~nimums listed in t h e  
14__/ 

The presen~ salary scale is: 

Chief Justice 

Associate Justices 

Ci=cuit Cou=~ Judges 

Dis~=i¢~ CouE~ Judges 

$ 4 7 , 5 0 0  

45,000 

4 2 , 5 0 0  

40,000 

These J udicial salaEies ¢ ~ e  favoEably wi~h ~hose of 

otJneE s~ates. ~waii, which is ll~h among ~he s~a~es in 

pe= oapiHa Lncc~e, canks 15~h ~m~n; ~he S~aCes in Co~nsa~ion 

~:o I~5 highes~ appella~e cour~ "~u~eS and 8~ in c~mpens~Lon 

~o i~R tEAal ¢ouz~ Ju~s. (See Table B. ) 

Eawaii's salaEy scale als~ ~me~s American BeE 

Association S~anda.Cd 1.23 on Judicial Com~ensa~Lon, which  

s~ate~, in  par~:  ." 

Where ~ud~es of cou.-e'.s of hi~e~ Jurlsdio~ional t a n k  
=eCsive ~a~eE salaEies ~han ~udqes of coul'~s Of loweE 
JuEisdlc~ional tank, ~he, diffeEencial shoul~L be small 
in Eecoqui~ion of ~he lmpoEcanc responsibilities ~hat 
all ~udfes assume, i~6/ 

AlChot, lqh Kawaii' s Judicial compensation system has 

wozkad well L~ the pas~, ~he Commentary to Standa=d 1.23 

Eecop~llzes tha~ "[H]he ~ask of peEiedically Eevlewlng Judicial 

compensa~Lon 1evels should he perf.ormed in a sys~ema~.ic way 

by p e o p l e  - h e  have  quallfioacions H= do so .  Review of 

! 

J 

14/ Hawaii Revised Statutes $ 602-2, S 603-5, $ G04-2.5 
(1976-~p lacemenl : ) .  

15/ The salazy era FedeEal Dis~Ti¢~ Cour~ Judge is 
$54,5~, while ~udqes foe ~he Federal Couz~s of Appeals see 

I paid $57,500. U.S. Sup=eme Cour~ associate justices are 
paid $72,000; ~he Chief Jus~ioe's salary is $75,000. (As of 
FebEuary 1977. ) 

~ a=orioan sac ,~soc~a~on ,  supra ,  Standard 1.23,  ac SS. 
I 

- - . -  - ~ ' ~ ' . ~ - ~ - - ~ . . ~ . . . ~ . _ ,  . _ ~  ~: .--  ~_ .~-_--~ . . . . . . . . .  , ~ . ~ - ~ i ~ - . ~ # ~ - ~ ; ~ - ~  ~ . i ~ - - - ~ . ~ . d , ~ , . . ~ _ ~ . - - - -  . . . . . .  ~ ~ ' - j4 t  ~ ~ - : ~  - : ~  " - ,  ~ i l l  
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• ~udicial compensation by the legislature alone involves the } / ;5, 

risk of indifference, and frequently involves also the I ' 

I 

complication of ralating increases in judicial salaries to 

increases in the legislators' own compensation. Review of 

~udicial compensation by the ~udioiary itself is self- 

serving and entails unseemly advocacy of personal interest. 

A mo~e satisfactory method of performing the task is the 

creation of an independent agency having this specific 

responsibility. The suggested agency is similar t o  ones 

that have been constituted t O  review and recommend salary 
" .17____/ 

Structures in the executive branch of government. 

Many states presently have compensation commissions 

which determine salazies for members of the executive, 

legislntive end Judicial branches of government. (Se._.ee 

Table C.) Nineteen states have such commissionswhich make 

pay rate recommendations foe judge~. Of those nineteen 

states, Louisiana and Alabama have cor~pensation commissions 

for the Judiciary specifically while ~he other seventeen .: .~ 

sta~ coE~issions review the salaries of specified legisla- 

tive and executive officials, as well as the Judiciary, 

The powers and functions of state salary commissions 

fall i n t o  three general categories: 6 

(i) Y~ two states commission recommendations 

become law if they are not acted upon by the legislature. 

Zn Michigan, the same is also true, bu~ commission recom- 

mendations apply only to supreme court ~ustices. 

(2) Recommendations by the compez.sation commission 

must be considered by the legislature in six other states. 

a t  6 3 .  

•! 
I 

! 
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~ (3) The recommendations of the compensation tom- ~ 

O 
I 

l 

i 

°I 

mission are advisory only in ten states. 

A report of the Subcommittee on Judicial Salaries 

of'the National Conference of State Trial Judges concluded 

that of the fourteen states that had compensation commissions 

as of ~ovember 1974, "the majority of these states have made 

significant, if not drmnatic progress in improving judicial 

salaries."lS/The subcommittee attributed the effectiveness 

of these commissions to one or more of the following char- 

acteristics: 

They were composed entirely of non-Judges; 

Their duties embraced recommending the 
salaries of t o p  officials in all three 
branches of state government~ 

~. "lo 
. 

2. 

3. They retained professional consultants to 
develop a strong factual base for proposed 
salary ad~us~nents~ ~, 

4. They paid careful at~ontion to timing and 
technique in submitting their .proposals tO 
the legislature. . 

Another method used ~ several states to set 
= i--/ 

~udicial salaries is a "floating salary" statute. Cali- 

fornia, Maseachusett3 and Tennessee provide for ~udiclal 

salary increases based on a consumer price index: California 

utilizes the California consumer price index while Massa- 

chusetts and Tennessee use the U. S. consumer price index. 

i 

i 

°I 

18/ National Center for State Courts, "Memorandum on 
Judlc~-~l Compensation Commission," OctoLeE 4, 1977, at 2 ,  

19/ "Subcommittee Reports on Judicial Salaries ," 15 
Jud~es"Journal XIV, Fall 1976. 

2_0/ i_d. 

21/ National Cente~ for State Courts, Survey of Judicial 
Salar~-es in State Cour~ Systems, at 23-24 (October 1977). 

" . 
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Maryland provides for automatic salary increases for the 

Judiciary based on general'salary increases awarded to all 

state employees. Rhodelslandprovides for automatic in- 

creases according to the length of time served on the bench 

1 

I 

r 

r 

l 

t 
I 

! 

-1° 
r 

" . 

t 

22/ In Maryland, such increases result Erom across the 
board-~alary increases awarded by the legislature. In Hawaii, 
another possible method for determining ~udicial salaries 
would be to base judicial pay incTeases on pay increases 

| 

i 

g iven  t o  o t h e r  s t a t e  employees  th=ough t he  c o l l e c t i v e  ba=ga~.u- i 
£ng p r o c e s s ,  i 



V'''~:~'~ t r,~ : ~ " ~ ~.,~ .~,'~'- .~ , -~ .... ~ ~1 . ~ . '.," ,. ,. ', - " .,. - ~ • • : ..'. ,. . ~ • " - ~  . -~..~.~:~, ~ .~ 

: . 

Tenure and Retention: " 

Hawaii's ¢omstitutional provision providing for 
r. 

ten-year~ terms -f o£fioe for supreme court justloes and 

circuit court ~udges should be re~ained. A ten-year term is 

desirable because it is more likely to attract qualified 

~udicial candidates and aids in maintaining the Judi&iary as 

a n  i n d e p e n d e n t  b = a n c h  o f  g o v e r n m e n t .  

i;. Z f  the met~ of initially selecting ~udges includes .. 
4 

' ~ confirmation by an independent co~mission, it is r~ :ommsnded 

"~ " ~hat the I sam cus~Ission evaluate all supreme couE~ and clzcuit ;-." 

• , - , /,/%, 
" -~ , ' .  : . i . .  c o u r ~  ~ u ' d ~ s  f o r  ~ e t e n ~ i o n  o n  t h e  ~ e n c n  a C  t h e  e n d  o f  e a c h  - ~  " 

• - • ~onoyeaz ~ezm. The ~m~ss£on ahoul~ have , '.Is p~e~ ~o deny 

• .:: ',;'i.,.;, -,. , r e t e n t i o n ,  t o  an~ ~udge  who i ~  l e e r s  i ~  n o t  f i t  t o  c o n t i n u e  ", ' ,  ~ 
.. ', , ,~-. ~ :., .- "-:~ •. -tAT 

• . . . . .  . . ., % ~;, 4° °, 

:".° '"-~: on  t h e  b e n c h .  A ~u~ge  d e ~ e m ~ n e d  b y  t h e  CCmm~ssion ' tO h ~  " . ~"<< 

• . '~. : q u a l £ £ £ ~  w i l i  be  ab le  ~o zemain on the  bench, w £ ~ o u ~  g o i n g  ~'~ ; , :~ '  

~. :'.. ' t h r o u g h  ~he  a p p o i n ~ n e n t  p r o c e s s .  ~ h i s  p r o c e d u = ~  ~ u l d  " . ~2: i ;i'~ 

depolitiClze ~he retention process as well as aid in insuring :: 

tha~ qu~!ified ~udqes remain on the bench sin~e ~udges will "' , 

be reviewed solely on the basis of their performance . b y  a n  • : . . ~  

. .  ~nuepenuen~ ~ + . ;  .: 

"' The legislature presently sets the terms of ful. I- % 

time ~udges o f ,  inf~zioE e o u E ~ s .  The legislatuze sho, lld . 

retain this power. Should a confizEatlon co~m~iss~on system be .: . 

° a d o p t e d ,  full-time i n f e r i o r  court : ~ u ~ g e s  s h o u l d  a l s o  u n d e r g o  .," 

p e r i o d i c  r e v i e w  and z e t e n t i o n  e v a l u a t i e n  by t h e  ~ u d i e l a l  "~"'~:" 

confirmation commission at intervals established by ~he 

2egislature. " '~ 

Finally, t h e  zequIzmment O f  retirement upon at~aln- . ~''~ 
'~ 

ing t h e  a g e  of seventy years should be retained in t h e  ~ , 

- _ ~ ",-/" ::.~. 

\ • • " • - - ~ - .  ~ : , . ~ . : - A  
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constitution an~xtendsd to apply to .all full-time state 

=ou.--t ~udges. 

Compensation: 

A salaz~ co~nission should be established by con- 

.:,. , . :  
I -  

stitutional amendment to review ~d make recon~andations on 

~udicial salaries to the  legislature. Although such a 

commission could be establlshed by the legislature without a 

constitutional amendment, In order to avoid any future 

question as to the source of the ~ommisslon's po~er, a 

¢onstltuttonal provision is reconnnended. It is further 

zecmmended that such a commission review salaries of all 

state ~udges, including t h e  compensation of ~udges of in= 

ferio~ ¢o~ts, and ~hat t h e  recon~ndations Of the  Co~aiss~on 

be ~memed law unless acted upon by ~he legislature within a 

o e £ ~ u l n n u m b e r  o f  days .  The c o m p o s i t i o n  o f  t h e  commiss ion  

should be left to the legislature but as a general p~inc£ple, 

~he ¢o~nlsslon ~hould be composed of persons representing 

all three branches of government. Zf a commission Is 

establlehed to recommend eal~Eie~ of o~£ice~s in the executive 

and le~islative branches of ~oveEnment, the same ¢~mnission 

could~ake rsconnn~ndations on ~ud£cial salarles. 

.i 
• "i-• o. 

. / ¢  ' 

i 
.o 

C 

The p r o v i s i o n  i n  our  constltuti~n that ~he compen- 

sation of supreme cOu,~ ~ustices and circuit court ~udges 

may not be lOWered e x c e p t  by general law applying t o  all 

selazled o f f i c e r s  o f  the state should be retalne~ ~nd 

extended to include all full-t~ ~udges of the state. 

This provision, Insuring that the independence of the 

~udicla~ is not ~eopaEdized by the threa~ of lowering 

salaries, should h~ extended to protect all s~te oour~ 

Judges from outside political and economic forces. 

.°~ 

w~ 
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TABLE B 

Rank Order of 
Judicial 

Salaries, 
income, and 

Population 
Poput~tioa sad income fl~res taro 

fm~ the U.S. Dopmmmm~t of Com- 
me~'o era, ell Btuee~ of  Cemms. S ~ -  
r ~ l  A ~ r m ~  o f  t~e U ~  $~re+ 
1977. ~ a n m ~  state h ~  the+s~,~ 
r n k .  r ' ~ k  tm s h o ~  in pmmm~es~ 
The salmri~s m, lxmm~ ~or t ~  h i ~  
~ppellat~ geun refer m t~e -,alat'im p ~  
to a , s . s ~ e  j w i 6 c ~  The ~ u4a, I 
c ram ~ m f ~ '  to s m m ~  s m ~ -  
paid ~ fo~ m o ~ i p  p.u'lmsms. 

I ~ ~  O , m d ~  P,~Cm~ i 
Camq-~ S~n C o ~ t , e d S ~  i~aee+ lm~e~ ~ 

ill i ,i i i 
I C i l i f o r m l l  O L g . ~  C l . I L f m  4Q. |~ I .  ,1.10511,11 C . l f l f o r n ~ l  

Y I " ~  ~ .~ ;  k m m C ~  ~.¢00 Cdlf.mm ~kP,~p.n 
S IXInoa~6i ~.000 H~,mi~81 ~SO0 +'~mYork iqor~l+ 
'l L,ouemmu~l ~O.e0O tUh, mUt6l 4L.S~O ~c, Ptmm~l ,,++.lem~,? 

I0 mhmun~l~ ~0~00 ~ t ~  43L,.~0 t~ '~Im ml~m~mm~m 

II 1'~m 4~.601) ~ l l l l  4~P.O~O H~nm~i .No~C~e~m 
12 ~ll~r+~om &O,00~ V ~ 4 1 1 1  41.(~1) W U I ~  In41J~m 
1.11 Hl~pllml M.,~0 T ~  41.o/35 W~g~Iml Vi~lmell 

| 4  + 41.~,,%~ I C l ~ t 2 4 1  ~ It~l~l~l ¢otmr+.~ 4 ~ ' L t l  

,.11 lmslm~ .t~lO~ U ~  ~ ~ 

].1 ~ ,1?.go} Co*mndo*~l~ ~l.cco ~ 8  ~ t !  

~1~ + ' ~ e N o s m )  J~k.,,~q Ar~u~mu~ JI.914 ~ , 'P4~F~-  

C m , J / I  +16.000 W l ~ o m m  'j ]I.,NO V,mm=st ..4~mtv~.~ 

.W Ue~ll ,11.300 ~hmm~l,,,'~l ]0.000 It~lm~' R~I~P,.,~! 

~I mmvk,11m~t+O~ ] $ .~  I o ~ I ~ 0 ~ . I ~  .~.0~ . , , l , m ~  Id~o 
4|" Arl~smm M R  Vemmomlt.,'~ .IO:0G0 W m . V i ~  .~l~FIl~lmf~q~ 

wtmmml 31..~ Mmm*a,~ .'8.~0 Soml~Car~hm x~m~u 
4~ lou~lOltlm |LOGO l=~tlllall I~ .~L~0 a1414~mll OllSmll~, 

Vmm~m;~ JI.,'PSO A I . ~  + ~,000 ~ v m  
Id~mo 31.,50~ 01+o I~ 13..q~o S<mm I~+,~m~ w+w+mmli 

a I.o~1 mmptemmm m~ Im zddd m mm ImW. 
bt~wlli+ bsml oR Imm f l l ~  ol u~W t+m~. 
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TABLE C 

STATE SAlaRY COP~ISSIONS 

~ m E a  
• OF A P P O I ~  OF 

ST&y~- ~LqM~'- O~ CO.~gHISSIOH AI~IllOK|ZATIO~ IiFJ~ERS ~IEF, LiFJ~ C(~XP~Q/SAYIOtl PO~f£11S OF COI~|SS|OH 

Alabama J u d i c i a l  Con~naa¢lm, Alabama Coast . ,  S I by ~owrno r  Funds are 
~ o ~ t s a l o n  A r t .  6. ~148 ~ by Ptes, o~ Senat~  a l ~ r o p r l a t o d  

by ~ . e ~  o f  Uoueo ~o¢ exp~nsee. 
2 by A|aba~aUa¢ 

Ruc~n~a~n(L~t|ons are to  
bo sub. f reud v I U ; i n  the 
f i r s t  f i v e  days o f  a 
l e g i s l a t i v e  seaaion.  The: 
become lay  I f  not  acted 
ulmn by legl~lature. 

Arizona C o ~ m t ~ s l o n m ~ S a l e r l m ~  Ar£zm,dCons¢.,  S 2 by gove/~no¢ He~bora nerve 
Ear E l c c L i v e  S¢~¢e S~c. 13; Ar izona S by Pres. o f  Senate ~Ir~hout c o ~ n -  
Of~ lce[s  I~v luud  St~¢uLas I b~ Sleeker  o£P.omso" a a t i c ~ b u t  are 

SS41-19Ol ¢o 1904 I by CIk|e~ JuStiCe rel~burse~ f o r  
k rave l  and a~b- 

*~- als tence.  

Colorado Color~do Sta~a O f f / -  Colora~k) P~viued 9 2 by Pres. o~ Sonata ~orve ~ l thou¢ 
c i a i ' ~  Comp*~;eCioo Sta tu tes  $2-3-801 2 by S ~ k e r  o f  #o~so co~pensatlon 
Commisul~ to  BO6 3 b y  Governor but  ~ a  relm- 

2 b~L"h le f  Just /ca bursed  f o r  
e~l~nses. 

R ~ c o ~ n d ~ t i o n s  4pply  t o  
Judges .  Tbuy bcco~m 
e f f e c t i v e  i~ chu l e g i s l a -  
t u r e  does  not  act  upon 
them v i t h i n  gO days o¢ 
au~|eSJOll  (0  t~a~ ~ y .  

Rocc~.~endatlons apply  to 
Judges. ~ e y  are to  be 
considered by the l e g t s -  
l e t , r e .  

Co~n~G- C o ~ e , ~ C ~ o n C ~ m ~ -  Co , ,n~c~ icu tG~n-  11 ~ L ~ m s  Serve  ~A~hou¢ It~con~cnd~ttons apply  ¢o 
t l cu¢  ~ o n  f o r  Elected e r a l  S ta tu tes  2 by Pres. o~ Senate c o e ~ n s a t i o n  j~d~e~. ~ e y  must be 

• S¢~¢e O f f l c i e ~  Anl lotated. ~2-9e 2 by Sfmake¢ oE I~us~ but  ~re re lm- cbnsidered by the l e g i s -  
an~Judg~a e 2 by each o~ the bursed  f o r  1etude. 

m i n o r i t y  l e a d e r s  o~ expenses .  
the l e g i s l a t u r e  

P lo r£da  ~ta te  Off~c~[s" Cem- 
e n t a t i o n  Com~sslon 

¥1or ld~ Sta tu tes  9 2 by Gove:nor Serve v l t h o u t  
Annotated, 2 by ~rea. o f  ~ona~a co~pdn~atloa 
~112.|92 2 b y  Speaker o$ Ilou~e but ate r e l ~ -  

2 b~C~le~ Jus t i ce  horsed f o r  
I b y o ~ e r S n ~ b ~ r n  e x | ~ s e ~ .  

R e c o ~ n d a t i o n s  apply  to  
Judges. ';t~ey are pu re l y  
a d v i s o r y  i n  n~tu ta .  

t ; . o r g l a  S¢~to CommiSSion t ;~or~la  Code 12 4 by Governor  ro~t~en~ation ts  I ~ c o ~ n d a t i c . m  a H d y  t o  ~ .  
on Coqp~ns;t ion Annotated, 2 by L ieu t .  Gove~or  ~25/day and re -  judQu,, f f  pay b i l l s  ~re 

SS89-716 r~ 726 2 by Speaker  o f  llouse i~bursen~nt  o f  inc roduue4  In the  l e g i . -  
4 by Supreme Court expe~-,ses, l a t u r e ,  they must co,,cair  

the comt~,saLlon tecom- 
~ e n d ~  by the  c o . l e a | o n .  



I l l i n o i s  

J~ntucky 

L o u l u l ~ a .  

HLchlgan 

@ 

H A ~ O ~  ~L~HHISSIOH AUqqK)HIZATIOH 

Commission on C~n~on- 
• sat  Lon o f  State and 

~ a L  Govecnmon~ 
O£~tciaJs 

l l l i n o i s A n n o - -  
ta red  S ta tu tes ,  
Chapter  127. $551 
to  S$S4 

l o ~ a  Coda ~nno-  
t a r e d ,  ~2A.5 

P u b l t c  O f f t c l a l s  Coar- 
i ~ r ~ t i o n C o n ~ k s s i ~  

Kdntec~y ~ v i s e d  
Statu teS,  Ch~pta~ 
~4 

Combssion on J u d i c i a l  
Coml>ensa t i o n  

HUHU~R 

S 

Louis iana Sta tu tes  15 
/mnotar~d. P~vtSed 
5tatute~ $13~42 to 46. 

State O f f i c e r s  Com- 
~ n s a ~ l ~ l  Commtssion 

~ t c h i ~ d n C c m s t t -  
t u ~ t o , ,  A~t. IV, 
Sac. 12. 141ch~gan 
Sta tu tes  /mno ta t ed  
$3.255 (51 to 5 6 ) .  

9 Hlnn~sota Cow~e0sat~on l ~ v i o v  Hinnasot& Statu~es 
Uoard §ISA.O41. 

O @ @ 

~ P P O I H I ~  O~ 
COHPENSATIOtt P(3HERS OF CO/4HISSIO~ 

By G o v o ~ o r  

1 bY aove~nor  
I by Llou~:. Govornor 
]L by S~eaket o f  Bousa- 
I by Poe-,. o f  Sena te  
I b~ Chie f  Jus t i ce  

1 

S 

4 

by Governor 
by Ch l e t  J u s t i c e  
by C h a L ~ n  of  Con- 
f a r s n c a  o f  Court of  
A p p ~ s  Ju~ge~ 
by Dl s t r~c~  Judge~ 
~ a o c ~ a t i o n  
by ~ r e ~ i d i n g  offLco~ 
o~ house 
by p r ~ i d t n g  o~f loa~ 
o f  Sena t e  

By Govorno~ 

~50/4~y t o  a 
~ a x i ~  o f  100 
dayu per yeas. 
R~/~bu~se~n~ 
-of s~i~en,~es. 

~50 p e r  d l e ~  
an4 r e l ~ u r s e -  
~ n t  o f  

Sacra v i t h o u t  
co~pensation 
bu t  expensas 
ace ro i~burssd.  

P ~ c o ~ n d a t i o n s  apply to  
Judgus. 1~o Commission 
has ~ ~ure ly  advtnory 
f u n c t i o n .  

Recou~er~a t ions  app ly  to  
Judges .  G e , e r a l  ~sead~t" 
must cons ider  ~ecc:~,~und~ 
t t ~ l  o f  the Commission. 

Co.~nisslon makes s F e c i f i ,  
r dcou~enda t i ons  t o  l t g i s  
l a t u r o .  Uncor ta in  as to  
applScatLon o~ recoma~n- 
d a t l o n s  to  j u d i c i a r y  o r  
t o  8alax~/. 

Com~Lnslon serves i n  an 
advL~o~ capac i t y .  

Recommendations aW?Ly to  
S u p [ ~  Cou~t 3ustLceQ 
o n l y .  ~hey become e~fec- 
r i v e  unlass c h a l l @ n 9 ~  
the l e g i s l a L u r a .  

~con~endat ions  app|y t o  
judges. Ib: v i~.a bca~d 
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~e~'v,~s i n  a .  a4vl.ory i I] 
capact ty .  - i 
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5 ,'kq~ tl.qm: oF C~mlSSIOtl ~trnK)lt! ~_tT!Ctl HE~r,~'I~ 

m e s o u r t  lit s s o u r l  C o ~ n s 4 ~ i o n  
Commies to~ 

Ezecut i ve  a r d o r  g 
o f  Govorno~ 

Hontana 

l ieu York 

14~ntana S a l a r y  
~ m ~ t e s t o n  

Gom~Ission on L e g i s -  
l a t t w  ~nd J u d i c i a l  
S a l a r i e s  

Hof l t~naCons t . ,  

Revised  Codoo£ 
Has,ann 59-1~01 t o  
1404 

8 

E z e c u r t v e  La~, Ar t .  9 
27-A 

Ohio S ~ t e  F~plo~eee 
G o a p e n s ~ t t ~  Board 

Oh lo i t av i sedCodo  S 
Anno ta t ed .  S143.LO.~ 

South  
Dakota 

C0a~JLsaiononSat- 
a r i es  foe Elac~iva 
S t a t e  O f f i c i a l s  

South  Dakota Con- 
p l i e d  i .svs Anno~eod 
S 3 - 8 - 1 . l  to  S]-8-6~ 

Utah ExeCutLve Cmq~n- 
s a t t o n C o s m l ~ i ~  

Ut,M~CodeAnr~-  
ta tud ,  567-6 -13 .5  
t o  13.12 

Ul~O lm,  m.1ff' (W 
J~3~El~ OF (X)HN|SSION 

3 by Governor ~o i n f a t u a t i o n  
2 by ~res. o f  .*km~te a v a i l a b l e .  
2 b~ 3.oeaker o f  Uou~o 
2 b~ Cbte.~ Jwsttco 

f~conanendations are ad- 
v i s o r y  i n  na tu re .  They 

• app ly  to  o f f i c i a l s  i n  
t he  th~ue g o v e r n ~ n t  
b r a n c h ~ .  

2 by Governor OLS/day and 
by Su~ [e~  Co~l~t r e l ~ b m r a e ~ l t  

I by ~ J o r t W  aml n i n e -  f o r  e~Fan:e~. 
rL~y l o i r e  o f  both 
hous,'a o f  l e g i s l a t u r e  

$ by Governor 
;t by P r e ~ .  o f  Senate ~ 
;t by £p0akor o f  ~ _ 5 ~ 1 y  

by C ~ e f  :ludss 

J4=dber8 e r e :  D i r e c t o r  
o f  f l i n t s  P o r t a l !  
~ l r e ~ r ~ r  o f  F lnance j  

o f  t h e  tiouse t h e - o n  by 
the  StJ~kOrj a w ~  o f  
~J~ ~Son~to chosen by 
Pre=. Pro T o ~ . .  

2 by Governoc 
I by Pres .  o f  Senate 
1 by Speaker o f  Ilouse 
I by Pres id ing  ,iudglo 

o f  Supre~,  Cc~urt 

1 by C ~ v e ~ r  
I by P~es. o f  ~ n a t e  
I by Spanker o f  Uouso 
2 by o t h e r  Coa=;isston 

R a c o ~ n d a t i o n s  app ly  to  
Judges. 51,ey are o , l y  
adv i so ry  I n  na tu re .  

~lOO/day t o  @ Rocommndat ion~ app ly  t o  
m z i u m m o f  j u d g e s ,  q~ey must be 
~ , 5 0 0 ~ r  Cam- cons idurud by l e g i ~ l & -  
e~ssion i~n~bo~ t u f a .  
and r e l ~ b u r s a -  
~ n t  o f  expenses. 

~50.40/day f o r  R a c o ~ n d a t i o n e  ere 
l e g i s l a t i v e  adv i so ry .  
m a w r 9 .  

Serve w i t h o u t  i ~¢o , :~nda t ion~  ~ p l y  t o  
cm~ensa t ion  J~lges.  11~ey are  on l y  
b u t  a r e  e n t i t l e d  a d v i s o r y  i n  n a t u r e .  
to  eupermes 

#2S/day and 
r o i m b u r s a ~ a t  
o f  o x ~ s o s .  

R~co~n~ndations app ly  
o n l y . t o  s t a t e  pa id  
judges. Tbey ere o n l y  
adv iso~f  i n  na tu re .  
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STATE . tiAlq~ OF COMHISSIGN ~JTtlORIZATIGH 

NU~JEIt 
OF 

j~m~R_~ 
N P P O I ~  OF 
NF.~EeS UOHPENSATI('~q I~OHEItS OF CO/~41SSIOH 

V e ~ t  Stat~ F..u~loyesa' Com- 
p e n s a t i o n  I ~ v t e v a o s r d  

V o ~ o n t  S~atut~s 9 
Annotated 3, $324 

Hash$ngton Hash ing ton  I~v tsed  2 
CudeAnnota ted ,  
S4).03.028. 

FED£NtL Fede ra l  C o ~ s s i o n  TLt l e  2, U.S.C.A. 9 
OIt £xucut~va, 
~ g t s l a t i v ~ ,  and 
Judic ia l  Salaries 

 s]sl-]6  

3 by b a r 9 a i n t n 9  : e p .  
r e s e n t a t i v e  f o c o t a t e  
e~1~loyeee. 
6 by Gove~mr 

~15/day foc 
floe-s ta to 
es~loyees i a l l  

buraed  f o r  
reasonable ex-  

I~n~ars a r e s  Pres. o f  
Puget Sauna ~hslvo~- 
s ~ t y j  Pres.o f  i ~ h i n g o  
ton S r ~ o  Univermity~ 
Chairman o f  S t a ~  ~s~- 
sonnel  Boardj Pres. of  
Ass 'n  of  Washing~on 
aue inens~n j  Pres. o~ 
P a c i f / o  Kor thues t  Pe r -  
8anne1 14nn~9~c8 Ass*n/ 
Pres. of  S~ato Ba~ ~ s ~ n ;  
Pros .  o f  Hashington State 

) by P r o s l d o n t  
2 by Speaker o f  ilouse 
2 by ~ r e s .  o f  S.na r~  
2 by ChtaE J u s t l c o  

~100/day and 
t~ovol  i~4  per 
diem expenses. 

R o c o ~ n d a t l o n s  s i l l y  t4 
~en~era o f  the j u d i c i a r l  
makes =ecoa~nendations t t  
9overnor p r i o r  to  conveJ 
lng  o f  genera l  a ~ e ~ b l y .  

i teco~nendat iona  app ly  
a l l  Judges.  They must  ! 
cormide=od by l e g i s l a t e s  
i n  t h e i r  l e g i s l a t i o n .  

Rocoa~endation~ app ly  t¢ 
judges. 11;ey are sub- 
~ i t t c d  to  P :es iden t  and 
used I n  h is  budget r e c ~  
mnndattons, vh i ch  beco~ 
e f f e c t i v e  l~  not  a l t e r m  
by l e g i s l a t i o n .  

/ 

Compiled by the Rsueaccls and In fo rma t ion  Serv ice  a t  the Hs t i ona l  C ~ n ~  foc 5 t0 te  Court, s, 1976. (Updated Hay 1977 and 
Gctuber 1911.) 

AIkh~u,jh a f i f t y - s t a t e  survuy was not  conducted, ou t  r~s,tarch i nd i ca tes  t h a t  t h i s  char t  I s  complete. 
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A good system o~ judicial discipline ks necessary 

even where the best Judicial selection process ks utilized. 

0~ The public looks to the judiciary and the individuals admin- 

istering Justice to settle disputes and define and enforce 

the laws in an impartial and rational manner. The public 

further demands honesty and integrity in all actions of a 

• Judge, whether in fulfilling his o r  her duties on the b e n c h  

o r  i n  pL-ivate Ills. When a Judge's c o n d u c t  fail- to meet 

these standards, t h e  public's confidence in the decls£ons 

of the courts and in ~he ~udlcial system as a whole is 

undermined. Thus, a strong dlscipl~nary system is necessary 

t o  p r e v e n t  e r o s i o n  o f  p u b l i c  c o n f i d e n c e  ~n t h e  e f f e c t i v e  

opera~ion o f  the Judicial process and, in extreme cases, 

• t o  r e s t o r e  It. 

Zn t h e  p a s t ,  ~ u d i c £ a l  m i s c o n d u c t  and d i s ~ b i l l t y  

were de,It with by four t~aditional procedures= impeachment, 

address, resolution and recall. Zn'a typical impeachment 

pEoceedlng~ the lo~r house of a bicam~zal legislature acts ..... 

as a grand jury, d=afting charges aga~s~ the official to 

he removed, and ~he upper house acts as ~he Judge and Ju~y. 

'0 Address is a formal ~equest from the legislature t o  ~e 

'governor seeking the removal of a Judge. ~esolution, very 

much llke address, requires a resolution and v~te by t~o- 

~hlr6s of the legislature for the removal of a Judge to  

• be e f f e c t e d .  Recall is analogous t o  Ini~latlve and referen- 

dum; if a certain percentage of the voters sign a petition 

to recall a ~udge, a special election ks held to deter~/ne 

whether the Judge should be retained. 

I/ ~s of 1971, 46 state constitutions as well as 
the f~deral constitution contained impeachment provisions, 

! 

' i 

4 

~J 

U 

28 states had address procedures and 7 states had recall 
• provisions. W. T. Braithwaite, Who Judge9 The Judges?, i I 

• ~ Amercian Bar Foundation, at 12 (~/Tl~---A--fe-~'states. | i 
i ~ Includlng California, had resolution procedures. , ~ ! 
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Lmpeac~.-.ent, address and resolution have been 

cziticized as inadequate removal devices largely because of 
2_/ 

the shortcomings found in the legislative process. The 

process is cumbersome and l~gislators have neither the time 

nor the ability to undertake the role of a judge in a formal 

court proceeding. Further, such proceedings are usually 

accompanied by widespread publicity before a determination 

of guilt or innocence, thus injecting a strong partisan 

element i n t o  the proceedings and perhaps resulting in prejudice 

to the individual Judge. Finally, there is usually no method 

for the screening and investigation of complaints and a 

case of misconduct is not likely to reach the attention of 

th~ legislature unless it involves flagrant corruption. 

Recall, llke impeachment and other legislatively i 

based zemoval actions, also suffers'from the lack of a } 

procedural device for the evaluation of complaints against ~, 

Judges. 3-/ Again, only the most flagrant misconduct is likely 

to be addressed by such a procedure and it can be an e~tren~ly 

costly process where recall petitionu require thousands of 

signatures. ~-, 

Our present Constitution, unlike those of a majority 

of states, conta~s no procedure for impeachment, address, 
6 

resolution or recall of Judicial officers. Prior to the 

1968 amendments to the Constitution, however, there was a 

provision for removal of Judges by the legislature: 
I 

i 

2/ See J. T. Swain, "The Procedures of Judicial 
Disci~line,-W--59 E4arquette Law Review 190, at 196-197 (1976); 
W. J. Roche, "Judicial Disc1--~line in California: A Critical 
Re-evaluation," l0 ~ o_~f Lo.._~s Angeles Law Review 192, 
at 193-201 (1976}. 

3_/ Roche, id. 

-\ 
l 
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l 

They(judges] shall be subject to removal from office 
upon the concurrence of two-thirds of the membership 
of each house of the legislature, sitting in joint 
session, for such causes and in such manners as may 
be provided by law. 4_/ 

However, the Constitutional Convention Judiciary Committee 

recommended deleting that section of the constitution and 

incorporating the removal process into the retirement pro- 

cedures provided in another section o£ the article on the 

Judiciary. In doing so, the Committee noted: 

IT|he legislature has done very little iE anything 
to ~mplement rules and procedures by which a judge 
may be ramoved. 5_/ 

The proposed amendment was adopted by the voters and Article V# 

$ 40~ Hawaii's present Constitution Heads: 

Section 4. Whenever a Co~nission or agency, 
authorizea by law for such purpose, shall~certify 
to the governor that any Justice of the supreme • 
court or Judge of a circuit cour~ appears to be so 
incapacitated as substantially to prevent h~ from 
performing his Judicial duties or has acted in a 
~w~tner that constitutes wilful misconduct in office, 
wilful and persistent failure toperform his duties, 
h~bitual intemperance, or conduct prejudicial to the 
administration of Justice that brings the Judicial 
office into disrepute, the governor shall appoint a 
board of three persons, as provided by law, to inquire 
into the circumstances. If the board recommends that 
the Justice or ~udge should not remain An office, 
the governor shall remove or retire him ~rom office. 

Zt is generally recognized that the traditional 

methods of removal for judicial misconduct have proven 

! 

4/ Hawaii Constitution of 1959, Article V, S 3, 
paragraph 3. 

5/ ~ of the Constitutional Convention of 
1968,-Stxnding Conunltte'e Report No. 40, Volume I, at 20~. 

/ 



i n e f f e c t i v e .  Between 1960 and 1977, 47 states and tohs " i 

District of Columbia adopted various modern procedures to 

deal with misconduct or disability.- These procedures have 

usually followed one of two different forms: the commission 

system developed in California and the court on the Judiciary 

system estaklished in New York. However, it should be noted 

that many states, whale adopting either of these two models, 

F~E instance, by 1960 California's t h r e e  t~aditionai 
mstho~s weze so cumbersome ~at the state had rarely used 
them; it impeached only two Jedges (in 1862 and 1929), 
used recsll onl~ once (in 1929), and introduced only one 
concu~Tent resolution to remove a Judge (in 1936). Roche, 
supra, a~ 193-199. Braithwaite, ~ ,  at 12-13 notes-'~at: 

Evldence on the effectiven~ and exten~ of use 
of the~adltional pcocedures i~ scant. In i936 it 
was repo~-~ed that during the period 1900-25 two Judges 
were removed by impeachment - o r e  i n  Montana and one 
in Texas - and three b v address, all in Virginia. In 
1952 it was reported that durin~ the period 1928,48 
there were only three impeachments of Judges, and all 
three Judges were a c q u i t t e d .  A 1960 article states= 

.Replies to inquiries in 1960 disclose that 
forty o f  forty-five states, as far back as 

oan b e  recalled o r  determined, legislative 
attempts to invoke impeachment procedures have 
been made in only seventeen states in a total 
o f  fifty instances. The results were nineteen 
removals and three reslgna~ions. In one case 
the result was unknown. 

The present research, though not exhaustive, found 
only five states that have used ~peachment within 
the last fi~e0G~ y~aEs, and no £nseance o f  ~he use 
of address or recall within the last three decades. 
[Citations omitted.] 

!/ 26 Jurisdictions adopted new procedures through 
constlt~tional amendment, 14 states ~nitiated disciplinary 
procedures by statute and 7 states discipline Judges under 
court rule. 61 Judicature 205, at 206 (1977). 

,i 
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have also retained the more traditional methods of removal. 8-/ ] 

,he .ew York  ourt. n the  Udio .a  

~he New York court on the judiciary model has 1 
9_/ 

been adopted by two other states. Prior to 1975, the co~t 

on the judiciary was empowered to remorse a judge "for cause 4 

or retire a Judge for mental disability. The court, composed 
e 

of the chief Judge and senior associate judge of the court 

of appeals (New York's highest cou r t )  and four appellate t 

division judges, was convened only when a complaint was filed 
10/ 

• by specifically authorized officials.-- once charges were 

preferred, notice of the case and hearing date were sent to ; 

• m 'I 

8~_ The American Ba~ Association's Joint Committee I 
on Professional Responsibility has recommended that impeach- i 
ment should be retained even in jurisdictions adopting a I 
commission system o~ discipline: I 

Impeachment is the least desirable method of } ~! 
Judicial discipline. It is an .all-or-nothing approach ~ 
and ordinarily is effective only ~or egregious and" 
spectacular instances of misconduct. The impeachment I 
process is subject to political considerations; ex ~ 
perlance has shown it is expenslve, cumbersome, and i 
ineffective. If the  Judlcial discipline commission I ~i 
and the cour~ are functioning properly in Judicial ~ 
disciplinary enforcement, there ~ill be no need for !~ ~ 
impeachment proceedings. Impeaclunent should be retained, i 
however, as a check not only upon the judiciary, but  ~ 
upon the Judicial discipline and disability retirement 
process as well. No other method of ~udicial r~ova~ 
is Justified or reconunended,  

I 
Standards Relatin~ to Judicial Discipline and Disability I 
Retirement, Tenta~i~ Draft, Standard I. 8,-'C~mmentary at 

! 

9_/ Delaware and Oklahoma. 

i0/ The chief Judge could convene the court on his 
own m'otion, but was required to convene the court upon 
written request of the governor, a presiding justice of 
the appellate division, or a majority of the executive com- 
mittee of the state bar association. New York Constitutiqn, 
Art. Vl, § 22, 1961. 
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the governor, president of the senate and speaker of the ' .~, 

assembly. If any legislator wished to prefer charges of 

removal in the legislature, the proceedings in the judiciary 

court were stayed pending the legislatlve determination 

which was exclusive end final. 

In the period from 1947 to 1975, the court on the 

Judiciary was convened tc hear: approximately seven cases 

of Judicial misconduct. In two of the cases, the Judiciazy 

court ruled to remove, in one other it found that removal was 

not Justified and in four cases t h e  Judge resigned after 
11/ 

the proceedings were instituted.-- The relatively scant 

use of the ccu~ on the judiciary has been attributed to 

several ~aJor defects in the operating procedure. First, 

the court could only be convened on the complaints of a 

limited number of offlcials and there was no permanent staff 

to receive and investigate complaints from the public. Second, 

in casus not we=ranting removal, the court had no disciplinary 

capacity~ Thus, the court's range o~ effective operation 

was i~ted to those infrequent cases where removal 

was the appropriate sanction and the ~udge refused to resign 

o 

o r  retire. 

To a large extent, these defects have been remedied 

by t h e  1975 amendments to t h e  Judicial a~icle of the New 

York Constitution. I-~/ The Judiciary court now has the power 

to censure and suspend as well as remove "for cause" any Judge 

11__/ A m e r i c a n  Judicature Society, Judicial Disability 
and Removal Commissions, Courts and Procedures, (G. Winters 
~-----~R. Lowe eds.), at xxi~F-~7)~TT. 

12_2/ L. Lewis, "Judicial Discipline, Removal and 
Retirement," 1976 Wisconsin Law Review 563, at 568 (1976). 

Ne_.~w York C o n s t i t u t i o n ,  Ar~. VI,  S 22, amended 1975. 
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Removal for cause 

includes misconduct in office, persistent failure to perform 

duties, habitual intemperance, and conduct prejudicial to 

the administration of Justice. A permanent conm~ission on 

Judicial conduct has also been established to receive and 

in,'est~gate complainus from the public. The comm/s~ion may 

reconunend that the court on the judiciary be convened or 

determine on its own that a Judge should be censured, 

suspended or retired. In the latter instance, the Judge may 

e i t h a r  accept the findings of the commission or request that 

the court on the Judiciary hear t~ case. The ¢ouI~¢ on the 

Judiclary may also be convened at request of specifle~ ~ 
14j 

officials.-- 

Another deficiency of ~e New York system, not 

completely remedled by the 2975 amendments, is lack of 

conf~dentlality. The requirement that the chief Judge give 

no t i ce  of  the ¢ o u ~ ' ~  convening t o . t h e  governor and p r e s i d i n g  

officers o~ both 2egislative houses makes it impossible to 

keep proceedings confidential. However, since most cases 

will have be.m investigated by the commission prior to con- 

ven lng of the court, the possibility of false charges or 

undue prejudice to the ~udge are minimlzed. 
4 

IS/ 
The California Commission on Judicial Performance-- 

Approximately 32 ~urisdlctions have adopted com- 

mission plans mode2ed after the California Commission on 

79 i • 
t 

t 

t 

i 
I 

| 

\ 
\ 
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14/ The court convenes upon the chief Judqe*s motion 
or upon request of the governor or a presiding Justice of 
the appe22ate dlvislon. The number of judges sitting on 
t~e court on the Judiolary was reduced to five by the 1975 
amendmentsz all are ~ustlces of the appel2ats division. 

15/ Formerly, the Commission on Judicial Qualifications~ 
change-~by constitutional amendment in 2976. 
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Judicial Performance. The' California commission, originally 
17__/ 

created by a 1960 constitutional amendment, has nine members: 

two Judges of cotlrts of appeals, two Judges of superior courts, 

and one judge of a municipal court, each appointed by the 

supreme court; two members of C~e qtate bar appointed by its 

gov~=ning body; and two laypeopl~ appointed by the governor 

with the advice and consent of the senate. The c~mmission 

employs a full-time secretary and is empowered to receive 

and  investigate complaints from any source and  tO hold con- 

Eidential adversary hearings. Prior to 1976, the commission 

itself had no powers. However, it could make public recom- 

mendations to the supreme court tha~ it =otlre a Judge for 

disability tha~ seriously interfered with ~he pe=~oEm&~ce 

oE the ~udge's duties a n d  was or was likely to become permanent, 

o= that it censure or remove a Judge for action that consti~tuted 

"wilful m~sconduc~ in office, wii£ul and persistent failure 

t o  perform the Judge's duties, hub~tual in,stops=ante in the 

use of intonicants oE drugs, or conduc~ prejudicial to the 

*adm~is~atio, of Justice that brings the ~udiclal office 

into dlsrepute. "I-~/ Zn 1976, the constltucion ~'as amended 

~o au~horlze the commission to privately admonish a Judge 

found to have engaged in an imp=oger action or a der~lictlon 
G 

of du~y. In addition, the grounds upon which a ~udge could 

i 

16/ Alabama, Georgia, Arizona, Colorado, Fie=ida, 
George, Idaho, Zllinols, Indiana, Iowa, Kansas, Louisiana, 
Maryland, Michigan, Minnesota, Missouri, ~tontana, Nebraska, 
New Mexico, North Carolina, Ohio, Oregon, Pennsylvania, 
South Carolina, South Dakota, Tennessee, Texas, Utah, 
Virginia, Wisconsin, Wyoming and the District of Columbia. 
Winters and Lows, su__u~. 

17/ See generally, California "'onsti~uclon, A=tlcle VI, 
S 18,~en~r"~"~ 1975. 

1966 California Constitution, Article ~rl, S 18(c)(2). 
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be disciplined were  enlarged to include an "inability" to 

perform Judicial duties. In the past, only a "wilful and 

persistent failure" of performance could lead t o  discipline. 

Approximately eight cases of Judicial misconduct 

have been decided by the California supreme cour~ since the 
~9/ 

commission's inception.--" In the ~irst case, decided in 

1964, the supreme court in a short per curiam opL~ion rejected I ~ 

the commission's recommendation for removal of a Judge. [At 

that time, the commission was only empower~ to reco.~nd 

Eemovalo Subsequently, the conunission was also given the 

power to recOn~nd public censure. | In four cases which 

we=e decided helen 1970-73 the court adopted the commiss.lon's 
J 

recommanda~ion for public censure. In 1973, for the first i i 

time, t h e  sup=eros c o u r t  accepted the removal recommendations 

of the commission. Since then, the court has accepted a 

commission recc~nend~tion Of public c e n s u r e  and  a n o t h e r  

=ecc~ndatlon of removal, Zn 1977, a seven-Judge panel, ~ 
I 

upon Eecc~mandation of the commission, ordered the =etiEement 

Of a C~lifocnla supers c o u r ~  Justice because Of senility. ] 

In addition to the cases which have reached the supreme ' 

court, t h e  connn£sslon has been e f f e c t i v e  i n  ~nduclng retirement 

o= cesiqnatlons of Judges at all levels of the Judiciary who ~' 

v o l u n t a = i l y  c h o s e  t o  leave the b e n c h  a~ some stage after i 

commission proceedings we=e insticu~ed but before the public 

I 

! 
20/ Under t h e  California ConsCiCutlon, a seven-Judge 

panel--of appeals Judges hears cases Lqvolving censure, I 
removal or =e~Iremen~ of supreme ~uct Justices. California i" 
C o n s c i ~ u t i o n ,  Article VZ, $ 18(e), amended 1976. 
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recommendation had gone to the supreme cou~t. 

The California commission system has been praised 

as an effective and efficient proced~Te for dealing with 

Instances of Judicial misconduct and disability. Among 

the reasons fOE its success is that all actions are completely 

confidential until the public recon~endatlon to ~he supreme 

court. By that ~i~e, the charges have been investigated and 

an adversary hearing held. Thus, the possibility of harm to 

a Judge's reputation due to unfounded claims is minimal. 

Another reason for th~ commission's i~pressive record is 

that it is permanently st~ffe~ and funded and provides a 

means go-- private citizens to voice complaints agains~ 

~ud~eSo Also, since the commission can recommend censure 

(and, as of 1%76, can issue private reprimands) it can deal 

w i t h  many  c a s e ~  w h i c h  a r e  n o t  s e E i o u s  e n o u g h  t o  w a z " z a n t  

= e m o v a l  b u t  n e v e E t h e l e s s  s h o u l d  b e  d i s c i p l i n e d .  F i n a l l y ,  

t h e  c o m m i s s i o n  h a s  g a i n e d  v i s i b i l i . t ¥  a s  a v i a b l e  s y s t e m  o f  

~udicial d~scip%ine and the m~e e~isteno~ o f  a workable .- 

s y s t e m  probably acts as a dete~en~ to misconduct. 

Although t h e  commission system has worked ~11 in 

California, other state commissions have not been as success- 

ful. Some of those states have failed to provide adequate 

staff and funding for their commissions or have not been 

willing tO publlclze the commission's function within their 

states. In other Jurisdictions, co, lesions can only 

21/ For instance, in its first nine years of operation 
(1960---~969), the commission :eceived an average of i00 
complaints a year, o£ which about two-thirds were unfounded 
or outside c~misslon jurisdiction. During this nine-year 
period, about fifty Judges resigned or retired during commission 
investigation of their performance. Swai___~nn, ~ ,  at 206. 

S r s i ~ J ~ r a i t e ,  ~__.p_r.a, a t  9 3 .  
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" "Who Judges The Judges?" " \ 23/ J. E. Frankel, II Trial 52 . 
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recommend r e m o v a l  o f  j u d g e s  a n d  t h u s  a g r e a t  d e a l  of. ~ u d i c i a l  

misconduct which deserves discipline but not removal may go 

• unchec!~ed.  , - 

The commission system has also been criticized 

since prosecution and adjudication a~e pursued in the same 
| 

organizational context. However, the California con~nlssion 

acts as a relatively Independent body. Procedural due process 

safeguards are present at every stage of proceedings, and 

the supreme cou~t makes the f i n a l .  ~etermination in all 

cases. 

Zt should be noted ~at in California, the c~mission 

. . . .  - ' ~  . . . .  8 3 ~  . . . . . . . .  ~ . ~ ,  

! -t 
1 

[ ' t 

i 

oh ~ u d £ c i a l  p e r f o r m a n c e  d e r i v e s  r £ ~  power  f r o m  t h e  s t a t e  

const~tutlon. Howeve=, in other states, commlss£ons have 

-0 

i 

I 

been created by the state's highest court by usinq its • 
25/ 

inherent powers.-- For instance, in Wisconsin, the methods 

og ~udiclal removal provided in the.  Etate constitution are 

Impeachment, address and recall. However, in lgG7 the Wls- 

consi~ supreme court, under its ~herent powers adopted a 
: 26/ 

Code Qf Judicial Ethics.-- In 197!, the Wisconsin ~udiclal 

commission was created under ~he rules for the Lmp1ementation 

.l 

l 

J 

of the Code of Judicial Ethics adopted by the supreme court. 

The commission only has the po~r to receive and investigate 

complaints and to reprimand oE censure a~udge. The removal 

power remains as provld :d in the state constitution. 

l 

24__/ Even in cases of private reprimand by the commisslon, 
supreme court review is provided. California Constitution, 
Article VI, $ i8(c1(21, amended 1976. 

.l 
| 

25/ See, A.B.A. Standard 1.1 on Judicial Authority, 
whlch"re¢og-n'~zes the inherent power of the state's highest 
court to recommend in~eachment, i~pose discipline on a judge 
as an attorney, suspend a Judge wi~h salary, censure or 
r e p r i m a n d  a j u d g e  and  impose  other appropriate sanctions. 
Sta~dardg, su~, a~ 3. 

Lewis, supca, at 572-573. 
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Hawaii's Co~isslonFor Judicial ~uallfication 

Pursuant to Article V, $ 4 of the Hawaii Consti- 

tution (se__.eep. 3, supra) a plan for Judicial removal ~d 

~isability retirement of suprene c o u r t  Justices and  circuit 

cour~ Judgeswas enacted by the legislature ~n 1969.  27-~/ The 

Hawaii plan provides for a commission consisting of five 

members appointed by the governor, from a panel nominated 

by the Ju~Lcial council and confirmed by the senate. Hawaii's 

plan d e p a r t s  substantially from the procedures followed by 

moe~ c~m~Lsslon plans due ~O the pEovlsion in uuE Constitution 

giving the governor the power t o  remove Judges. The commission 

is empo~eEed only to receive and in~igate com~lalnts. How- 

ever, i~ nay subpoena witnesses, a~z~L~is~er oaths and take 

~ .  ~estimony relative ~o complaints. All proceedings before 

the com=£ss£on a : e  confideneial. Z~ a majority o f  the 

c~rLssioneEs determine tha~ there is , p g o b a b l e  cause tO 

hellev~ tha~ • Judge  appears ~o he.*so incapaci~ate~ as sub- 

• ~ s~anti~lly to prevent him from performing his Judicla~ duties 

or has ac~ed in a nmnner that constitutes wilful misconduct 

: . i n  office, wilful and persistent failure t o  perform his 

~o duties, ~abit~al Intemperance, or conduc~ prejudicial t o  

' the a~ministration Of Justice that brings t h e  Judicial 

o f f i c e  £nuo d i s r e p u t e  '28- /  t h e  c o m m i s s i o n  ~ e r t i f i e s  i t s  

f i n d i n g s  t o  t h e  g o v e r n o r .  

The g o v e r n o r  i n  t u r n  a p p o i n t s  a b o a r d  o f  J u d i c i a l  

z e m o v a l ~ i s t t a g  e£ ehe  o h i o ~  ~us~£ce  o r  a n  a s e o c £ a t e  J u e t i c Q  

i | l  

ERS $ 610, e t  seq .  (197.6 R e p l a c e m e n t ) .  D i s t r i c ~  
c o u r t  .!udges a r e  subJ~'~t t o  remova~ by t he  supreme c o u r t  
whenever the court deems removal necessary for the public 
good. HRS S 604=2 (1975 Replacement). 

~ . . . . . . . . . .  fl4-~.---~---~-~----; ..... F~"~ "] 
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designated as chai~rperson and two other members. The board 

then convenes and conducts a full hearing. Afterwards, it 

~mits its findings and reco~unendations to the govezT.or 

who must remove or retire an accused ~udge within thirty 

days if the board recommends such action. 

In the seven years that ~he commission ha~ been 

in operation, it has received only two complaints which 

required investigation. In both Instances, At ~otllld that 

there was no probable cause to recommend removal. The com- 

mission has also received several requests to set aside 

court orders as ~iI as complaints against dlstrlct co~ 

Judges. However, these matters were b~yond the ~urisdiction 

oE the commission. 

• e s  - i i  

! 
t 

I 

t 

29/ Conversation with WilllamT. Hiraoka, past 
chai~rson of Co nuulssion for Judicial Qualification, 

L 
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H a w a i i ' s  p r e s e n t  c o n s t i t u t i o n  p r o v i d e s  t h e  b a s i s  

for a sound procedur.e for ~he removal nnd disability retire- 

ment Og ~dges. The details Of t h e  process, such as the 
4 

oompoultion of the commission for ~udlcial qualification as 

well as funding and staff of the ~¢nnmission are left to the 

legislature to develop. In many respects, our present 

¢onmt~ssion system is modeled after, the California co~missiQn. 

Howev~, under ouz constitution the ultimate power of removal 

and Ee=Lremant is vested in a specially appointed board of 

~udi¢lal removal and the gOVernOE, as opposed tO California 

wh~ the auprem~ cou,E't has been given this. pc~e~. 

Zt is r~aud~ that o u c  constltu~ion be amended 

tO pcovlde that the c~nlsslon's ~ind:Lnga be made to ~he 

supers cou.--'C w i t h  t h e  u l t i m a t e  ~u~hoEi~y t:o E~move o r  

= O t i ~  a ~udge  v e s t e d  , in t h e  Supc~me c o u r t .  The supceme  

cou~ &iEeady has sup~vlsoEy p ~  ore= the proceeding8 of - 

lower  oou~'~s ~s well as  the power tO promulgate rules t o  

g u i d e  the conduct of ~udlcial officers. The supreme COurt  

also has the po~e: to impose cer~In disciplinary measu~e~ 

on Judge8  as attorneys. I t  is consistent with ~ e  existing 

powers of t h e  supEeme cOUr~ to vest ~he authority of removal 

and .EstiEamm'~t i n  the  c o u P .  

I t  is also rec~ended ~hat any  removal and dis- 

ability retirement provision include all ~udges of state 

courts. C u z z e n ~ y ,  by s~atu~e, a di~.Eic~ couE~ ~udge may 

be r ~ . o v e d  f rom o f f i c e  by  t h e  surleme c o u r t  whenever t h e  

c o u r t  d e e m s  s u c h  ~ e m o v a l  n e c e s s a z ~  re=  t h e  p u b l i c  g o o d .  

There  s e e ~ s  Co be n o  = a C i o n a l e  f o r  h a v i n g  two  s e p a r a t e  

m s c k a n i s m s  - o n e  f o =  supreme  c o u r ~  ~ u s t i c e s  and c i r c u i t  

c o u r t  ~udges, and o n e  f o =  d i s C z i c C  c o u r t  ~ u d g e s  - f o =  r e m o v a l  

and disability = e t A = e m e n t  o f  ~udicial office=s. 

. ¢ 

"'°" I 

~° •, 

t 

° 



~MAleO a'mO OW 

WILLIAM S. mIC:kIAiQD~ON 
(:NIEP JUSTICE 

8 U P R = ' M E :  C O U R T  O F  HAWAI I  
A L l  IOI .ANI  NAI.C 

H O N O L U L U  

July 7, 1978 

F 

L 

• I ̧ 

I 

.I 

I 

°I 

l 
el 

To the 1978 Con 
State of Hawaii 

tutional 

"To assist you in yo~de 
changes might be made in ou~ 
forwarding to you a report z 
on amendmante to the Judicial 

i 

ations on what basic 
Constitution, I am 
personal recommendations 

As the administrative 
for more than a decade, Z 
role nationally in establi 
admlnlst~ation of JUStice. 
leadership role, we must ] 
requirements for Judicial/ 
innovative or try new applr 

The issues which 
which have a fa.~-reachi 
for the State. I have 
+upon a great deal of rQ 
~also consulted with t 
+others in the communil 
in the administratlon~ 

~ad of~waii's Judicial system 
f~el Hawai~has taken a leadership 

liqhing unlfo~sta~dards for the 
:e./ Xf we ar~ t~maintain this 
~ok to th~ co~h~ity's future 

i/seEvlcee and notre afraid to be 
,~koaches when they a ~ n e e d e d .  

~iscuss in this reporter• ones 
~g effect for the Judlci~ and thus 
formulated my recommendat~gns based 
~earch done by my staff and I have 
members of the Judicial Council and 
who are knowledgeable and interested 
~Justice. 

I know that eacl~ of you share mY concern that Hawaii's 
citizens continue to{have the benefit of the best Judicial 
system possible. I ~illbe available to share my thoughts 
with you during the ~onvention, 

In closing, I would llke to express my hope that you 
have a fruitful and harmonious session. 

Aloha, 
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By chi~ ~us%i~e ~Ini~ s. ~i~ha=d,o. 

Forl ~diti~.al Info,~atlon see 
NatiL~al Center for State Courts' 
"Hawaii AmbUlate R, ,~ - 

The~llowing".article will a p p e a r  
An Summer issue of the "Hawaii 
Law Journal," 
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