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SUPREME COURT OF HAWALIL
ALIIOLANI HALE
HONOLULY
CHANQENS OF
WILLIAM 3, RICHARDSON July 7, 1978

CHiIZP JUSTICE

" To the 1978 Constitutional. Convention
State of Hawaii ;

To assist you in your deliberations on what basic
changes might be made in our State Constitution, I am
forwarding to you a report and my personal recommendations
on amendmaents to the Judicial Article.

As the administrative head of Hawaii's judicial system
for more than a decade, I feel Hawaii has taken a leadership
role nationally in establishing uniform standarés for the
administration of justice.. If we are to maintain this
leadership role, we must look to the community's future
requirements for judicial services 'and not be afraid to be
,innovative or try new approaches when they are needed.

i The issues which I discuss in this report are ones
“which have a far-reaching effect for the judiciary and thus
for the State. I have formulated my recommendations based

upon a great deal of research done by my staff and I have
also consulted with the members of the Judicial Council and
others in the community who are knowledgeable and interested
in the -administration of justice.

Ly ,

I know that each of you share my concern that Hawaii's
citizens continue to have the benefit of the best judicial
system possible. I will be available to share my thoughts
with you during the convention.

In closing, I would like to express my hope that you
have a frvitful and harmonious session.

Aloha,
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INTERMEDIATE APPELLATE COURT

By Chief Justice William S. Richardson

For additional information see
National Center for State Courts'
"Hawaii Appellate Report."”

The following article will appear
in the Summer issue of the "Hawaii
Law Journal."
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INTRODUCTION

In recent years, almost every appéllate court in
the nation has experienced a substantial increase in it#
workload. The Hawaii Supreme Court is no exceétion. Although
increasing the number of matters it terminates each year, the
Court has been unable to keep up with the growing appellate
dozket. The result is an ever-expanding backleg of pending
appellate cases.

Factors contributing to the expanded caseload in
Hawaii include the population growth of our state, the
. greatér number of attorneys admitted to practice, easier
access to the courts, the expansion of the rights of criminal
defendantsg, an.incraased tendency c¢f litigants to exercise
their right of appeal, the creation of new administrative
 agencies and an increase in complex Lagislation‘réquiring
interpretation by the Court.

-Our five-member Supreme Court must resolve all
appeais from the state's trial courts.l/ As the only court
of review,g/the-Supreme Court performs two appellate functions.
One function is to review cases to correct errors made in
the determination of the rights of individual litigants.

The Court's most important function, howezer, is to formulate
and develop the common law of the staée, giving’shape and
direction to the grbwth of substantive and procedural law.

Tocday, appellate backleg with its corresponding
delay hampars our Court in performing its error-correcting

function. More importantly, appellate congestio. threatens

1/ In addition, the Court hears direct appeals from
proceedings before some administrative agencies such as the
Public Utilities Commission.

2/ The circuit courts review certain administrative
appeals. The circuit courts' decisions in those instances
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‘the abzlity of the Court to give. shape and directxon to the

t:'law. With an increase in the Court's docket comes a decrease

in the amount of time that can be spent on the careful
research and study that should be devcted to developing the
law of the state. The end result could be prejudice to
individual litigants, a decrease in the quality of the
Court's opinions and a resulting failure to clearly and
definitiveiy articulate tbe law of the state.

The Court also must perform other duties which are

_ -necessary to the smooth functioning of the judicial system.

The Chief Justice ;s responsible for the administration of

'Ethe state court system; the Court must promulgate rules and

p:ocedures:to be used throughout the gstate courts; the

- Court, through its clerk's office, is regponsible for processing

. Bar appz;catlons and administering Bar examinations; and the

.Court, aided by the Disciplinary Counsel for the Supreme

. perform these other necessary duties.

‘Court, is also responsible for the 'supervision and discipline

of attorneys. Appellate backlog and delay undoubtedly have

an adverse effect on the ability of the Court to efficiently

3

In an attempt to alleviate appellate cengestion,

. the Court has been implementing new intetagl procedures

during the past two years; However, there has not yet been
an impressive reduction in its caseload. Even after the new
procedures take full effect, the backlog of cases and delay
in the appellate process are expected to continue to grow at
a significant rate each year.

. The following remarks discuss the extent of the
problem and éxamine the alternatives which have Been proposed
to remedy the situation. I do not believe that the Court

can continue to work effectively under present conditions.
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After a consideration of the possible alternatives, I have

) :

personally concluded that,creaﬁipn of an intermediate appellate

. court is the alternative most likely to meet the Court's

increased caseload problem-as well as insure that the law-

stating function of the Court ié not diluted.
however, the decision to change our judicial system and the
way in which it should be changed is a choice which must be

made by the people of our state. I uxgeryonr careful study

‘ and consideration of this problem.

- THE CURRENT APPELLATE CASELOAD PROBLEM

Ultimately

The enormous growth in the appellate caseload in

Hawaii during the last séveral years is illustrated below by

the increased number of matters filed with the Supreme Court

each yeén;

Table 1

Supveme Court filings

/ R
(Fiscal Years™1970-71 tz 1976~77)

3/ A fiscal year extends from July lst of a calendar

year to June 30th of the following year.

Primary Cases ' 70-71  71-72  72-73 7374  74-75 7576  76~77
Civil appeals 102 77 112 91 105 150 184
Criminal Appeals. 35 28 41 69 78 99 114
Other Appeals ' 14 11 6 12 6 4 5
Original Proceedings 20 5 12 o6 5 12 13
' Total 171 121 . 171 178 194 265 316
Supplemental Ptoceédings
Motions 222 168 176 217 242 360 421
Petitions for Rehearing 18 23 20 24 11 15 13
Total 240 191 196 241 253 375 434
Total Filings 41 312 367 419 447 640 750
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Alﬁhdugh there has been a steady rise over :
P | the years in the number of matters filed with the Court,
filings in 1975~76 and 1976-77 dramatically increased.
Apparently, the expansion of criminal defendants' rights has
had a significant impact on appellate filings. The number
e of criminal appeals taken has greatly increased while the
number of motions filed, many dea.linq with criminal appeals,
has more than doubled in the last four years.
e » In the first three-quarters of the 1977-78 fiscal
' year, 672 matters were filed with the Court. If this growth
pattern continues through the next year (there is now no
indication that it will change), there will be app *oximately
® 900 filings in the curzent fiscal year. Thi‘s estimate is
‘ ' t\‘vice the number of filings recorded just three years ago
in fiscal year 1974-75.
. In contrast to the number of matters filed with
e the Court is the number of matters terminated by the Court,
indicated below.
‘Table 2
- Terminations
i (Fiscal Years 1970-71 to 1976-77)
| Primarv Cases 70-71 71-72 72-73 73-74 74=75 75=76 76=77
Appeals 123 118 137 %40 | 140 153 144
® Original Proceedings 18 7 16 7 1 5 11 9
Tczal . 141. 125 147 147 145 166 153
Supvlemental Proceedings
o Motions 217 170 179 212 248 339 397
. - Petitions for Rehearing 17 20 21 24 12 15 13
K Total 234 190 200 236 260 354 410
P
) Total Terminations 378 315 347 383 405 520 563
. \ - - . —
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A The number of primary cases terminated each year

has remained relat;vely constant. However, the number of

";, supplemental proceedings terminated in the 1976-77 fiscal

Year was more than l-1/2 times that teiminated in 1970-71.

- Of those supplemental proceedings terminated, 20 were dis-

posed of by written opinions, while the rehainder-were

disposed of either by a separate order prepared by the
"i/' )

Court or by an erder submitted by a party.

Z

S 5:-'f- The amount of the Court's time which must be

uu'qdévoted to consi&eration of supplemental proceedings should

‘not be underestimated. Although three-fourths of all motions.

filed appear to deal with routine matters such as extenaxons

a .=Of tme or waiver of costs, even routine motions can consume

a substantial amount of time if opposed by the other party.

‘Motions to dismiss an appeal require detailed study. Similarly,

miscellaneous motions, such as a motion to stay a judgment

pending appeal or a motion with respect te bail on appeal,

-.call for careful conszderatlon.

In the first three-quarters of the 1977-78 fiscal

year, 534 matters were terminated by the Court. If this

patterﬁ continues throughout the year, the total number of

terminations for this year should be oveg 700. This figure

would be almost twice the number of total terminations of

the 1973-74 fiscal year and more than twice that of fiscal

 year 1972-73.

4/ In calendar year 1977, approximately 92 separate
orders were prepared by the Court.
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The following table indicates that the total

number of written opinions filed in the 1976~77 fiscal year

. was higher than in previous years:

Table 3
Written Opinions

.{Fiscal Years 1970-71 to 1976-77)

Opinions of Memoﬁandum

the Court 5/ - Opinions Total
70-71 68 30 98
71712 58 24 _ 82
72-73 67 37 104
73-74 74 25 ' 99
74-175 75 22 97
75-16 PR 23 95

76-77 79 28 107

The t;tal number of written opinions in the 1976-77
fiscal yeéar is comparable to the total number of written
opinions filed in the 1972-73 fiscal year. However, a
greater proportion of cases were dispoSed of by individually
authored and pexr cutiam opinions in 1976<77 than in 1972~73.
This is an achievement which should be resognized because,
although the same amount of time is required to ‘research
cases eventually disposed of by memorandvm opinions, there
is a Qignificant increase in time and work involveé in the

drafting of individually authored and per curiam opinions.

5/ This category includes individually authored and
per curiam opinions. Each jurisdiction develops its own
standard for determining which opinions should be termed per
curiam opinions. Thus, in some jurisdictions, a "per curiam”
opinion is similar to what the Hawaii Supreme Court terms a

"memorandun opznxon. In Hawaii, however, the averaye "per
curiam" opinicn is a fairly detailed opinicn authored by the
Court as a whole. _ .
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v » In the fi‘:;-st three-quarters of the 1977-78 fiscal
] “r \ i ' year, a total of 84vop'inions were filed. Of this total, 66
r opinions Jsere individually authored or per curiam and the
remaiaing 18 were memorandum opinions. If the growth pattern 7
P | continues throughout the new year, approximateiy 115 written | £
opinions can be anticipated.
| Due to the increased volume of cases and déspite
. the increased teminaf;ions by the Supreme Court, the backiog
e of appeals has grown from 348 after the 1975-76 fiscal year
to 535 after the 1976-77 fiscal year. N ' i
e - : o N ‘ ‘ Pex;dz:g'lﬁa:ters
(Fiscal Years 1970-71 to 1976=77)
v Primarv Cases 70-71  71-72 72-73 73-74 74-75 75=7¢  75-77 :g
® Civil Appeals = 78 - 83 104 107 143 196 253 g
Crininal Appsals 25 24 B 62 111 1e4  ; }g
Other Appeals 11 8 T 13 13 . s @ g;
_ . Original Proceadings 3 2 4 3 3 4 8 %
@ : —— . — I — - —_— — 2"
Total 121 117 141 172 221 320 a83 | %
Supplemental Procaedings V
® Motions 11 79 s ‘11 : 3 25
Petitions for Rehearing 1 4 3 3 2 2
. . Total 12 13 9 14 7 28
® Total Pending 133 130 150 186 223 348
o
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Based on a study of the judicial system in Hawaii,

T

the National Center for State Courts estimated in its Hawaii

Appellate Report that even if no new appeals were accepted,

e - -
A A SO

it would require over three years for the Hawaii Supreme
Court at the current rate of disposition to dispose of all
appeals pending on December 31, l976.§ At that date however,
there were 430 cases pending before the Court. At the end :
of December one year latef, that number had grown to 517 and
was. expected to reach over 700 by the end of the 1977-78

fiscal year. Over the span of 1-1/2 years then, the number

s

of pending cases has increased by'a multiple of 1-1/2. The

B metostien iosen Edetin Ta ek au 1 cosae ot

A

present system is clearly inadequate to handle the growing

backlcg.

The length of time to process a case through the

Hawaii Supreme Court has grown with the increase in the backi.og.

LAt snem e Tdade Wie i

The National Center for State Courts has estimated that there
is an average delay of 16.4 months in criminal appeals and ’

© 20.6 months in civil appeals fronm the date an appeal is - 2
filed to the date an opinion is rendered. When added té the

average length of time from filing to termination in the

circuit courts, it requires approximately 27 months from the

time a defendant is arrested for a crimigal case to reach
final disposition in our Supreme Court. 3tatistics available

for civil cases tried in the First Circuit Court reveal that

E] Hawaii Appellate Report, National Center for State
Courts, at 10 (1977).

Ty
The Hawaii Appellate Report discusses the appellate . i
situation in Hawaii and suggests a plan for tY%e creation and :
implementation of an intermediate appellate court. The
National Center for State Courts is a non-profit organization
which works towards the improvement of justice at the state
and local levels and the modernization of court procedures.
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in the fifst 9 months of 1977 it required an average of 20.1
monthé to close a case in circuit court. Allowing tor the
lapse of time between such closing and transmission of the
trial court record to the Supreme Court, it requires approxi-
mately 42.2 months after a civil case is filed in the trial

court for a case to be resolved by the Supreme Court.

STEPS TAKEN TO ALLEVIATE THE INCREASING CASELOAD

- : To deal with the increasing caseload, the Court
has igstituted several internal measures to expedite the
appel%ate process. Thes; measures have begun to improve
prodﬁ#tivity, but‘they are interim measures which are unlikely
to make an apprgciable impact on the backlog.

Our Court makes extensive use of law clerks,
usualiy recent law school graduates, to carry out the research
necesﬁary to the disposition of a case on appeal. The

numbef of law clerks aésigned to the associate justices has

" recently been increased from one to two. Due to his. additional

administrative responsibilities, the Chief Justice now has
the services of three law clerks. .

Several membefs of the Court have also begun to
extend law clerks' employment terms to two years. Traditionally
law clerks were employed for a year, but,since a considerable
amount of time is invested in training a law clerk to become
familiar with court procedure and appellateipractice, employ-
ment for a loﬁger period of time permits a justice to fully
utilize those newly acquired and developed skills. Further,
the practice of staggering law clerks' employment terms,
adopﬁed by some members of the Court, allows a more experienced
clerk to provide training assistance to a newly appointed
law clerk. It is anticipated that the addition of law

clerks and extension of employment terms will enable each

Y
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justice eventually to issue approximately 25 written opinions

each year. v
/4

As mentioned before, written opinions™ are an

" integral part of the development of the law because they

articulateAlegal'principles on significant issues.. These

principles inforh And guide lower courts and litigants.

As legal precedents are established, the number of appeals

or even thé need for certain litigation will be curtailed.
Some law clerks now prep&re:bench memes or pre-

hearing meémoranda on cases for the Court. These aid the

justices by providing them with factual material and scrutihy

oﬁklegal‘issues‘on cases prior to oral argument. The memos

. are_belpiulrin narrowing the scope of issues at oral argument.

The utilization of the law clerks in the preparation
éf pxe~hearing memoranda'iS‘a.step‘in the direction of
creating a centfal staff system fcr our Court. This is an
organizational scheme 6ften:u9ed‘by high volume courts where
cases are previewed ini:ially by a staff attorney.“ In
those systems the staff attorney researches relevant issues
ahd, for selected cases with limited issues, prepares a pre-
hedaring memorandum. The memdrandum is circulated to the
justices with a recommendaticn. In some instances, if the

. , [
issues are clear cut and fully discussed in the written

briefs submitted by the parties, or if the appeal is clcarly

7/ Written opinions are published in bound form in
Hawaii Reports. Veoclume 57 of Hawaii Reports containing over
670 printed pages was published this spring.

8/ See Carrington, Meador, and Rosenberg, Jugtice on
Appeal, at 44, West Publishing Co. (1976) and Heador,
Appellate Case Management and Decisional Processes," 61
Virginia Law Review 255 (1975) for general discussion of the
central staff concept.
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frivolous, a recommendation to dispense with or shorten oral
® argument is made. The parties, of course, may still petition
the Court to schedule full oral arqument. Since orél argument
is an essential part of the appellate process, few cases
should be handled in this manner. However, a court should
have the £lexibility to eliminate or shorten oral argument
in appropriate cases. The American Bar Association Commission
on Standards of Judicial Administration has noted:
Oral argument may be denied if the court con-
[ cludes from a review of the briefs and recora of the
case that its deliberation would not be significantly
aided by oral argument. When the court advises the
parties that it does not believe that oral argument

would be useful, it should permit the parties to submit

a written statement of reasons why oral argumei.t should
be allowed.9/

As an initial step toward creation of a central
staff, two permanent positions are oncupied by attornevs in
the Judiciary. One attorney advises the Small Estates

® Division of the circuit courts and the other attorney works ',
on motions and petitions un&ér the supervision of a justice.
Both attorneys carry out special research projects for the
Judiciary in addition to these other obligations.

In recent years, the Court has also utilized more

‘memorandum opinions. While these alleviate the opinion-writing
aspect of appeals, much preparation is stiSll required and

® . only a small percentage of cases permit this type of disposition.
The Court is concerned however that the increased use of the

memorandum opinions will result in diminishing returns.

These opinions are not published and do not have precedential

value. Therefore the law-stating function of the Cour: is

not promoted by the use of memorandum opinions.

9/ Standards Relating to Appellate Courts, Approved
® Draft; Standard 3.35(bT, St 58 (I9TT) e o —orts
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Although staff additions and new operating pro-

. cedures may improve the appellate process, they will provide .

cnly limited relief for the Court and its caselcad problem.
‘Three loﬁq-term solutions to the caseload problem have been
propose&: increasing the number of justices on the Court,
increasing the nﬁmber of Justices while also allowing them
to sit in panels, and Creating an intermediate appellate
court.

In assessing each of these proposals, two.considera-
tions are of foremost impertance.‘ First, the basic assumption
of our system of justice that a litigant is entitled to at
least one meaningful appeal encompasses the idea that such
an appeal should involve more than a preo forma consideration
og the merits and should be expeditiously resolved. Second,

a coﬁxt of last resort must preserve its law-stating function

in order to give consistency and direction to the law of a

Jurisdiction. Alternative soluticns should be examined in

light of these two objectives.

PROPOSED SOLUTIONS ’

A, Increasing the Number of Supreme Court Justices

The most obvious way to increase the output of
opinions by the Court would be to increasd the number of
justices on the Supreme Court from five to seven. At first
glance, this would appear to immediately increase, by 40 or
50, the number of opinions the Court could be expected to
issue each year. No change in the present appellate structure
would be necessary for attorneys and litigants, and it would
be less expensive to add two members to the Court than to

create an intermediate appellate ccurt.
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While expansion of the Court seems to be the
easiest and least expensivé solution, further examination
has led me to conclude that it would be an inadequate solution
to the appellate caselcad problem. The basic decision-
making process of the Court would not be altered by the
addition of two justices. Individual cases would take
longer to process through seven justices than they now do
through five. There could be anticipated an increase in the
time needed to finalize all decisions made by the Court,

. including decisions on petitions and many on motions.

" The a&dition of twoc justices would also result in more
concurring and dissenting opinions, and oral argument before
the Court could be prolonged. Indeed, the American Bar
Association has noted that "the presence of additional judges
to a highest court may actuaiéy slow down its operations

rather than speeding it up."

Michigan Supreme Court Justice Dethmers has accurately
summarized the advantages and disadvantages of increasing
the size of a court of last resort:

The time-saving advantage of increasing court member-
ship is that it reduces the number of opinions each

judge must write. It does not lessen the work of each
judge necessary for the study of records and briefs,
legal research, and examination of opinions in cases
which the other members write. ThisShe must do, of
course, in order to decide whether he agrees and will
sign such opinions or write dissents. Enlarging a

court does not decrease the amount of time required for
listening to oral arguments of counsel and for conference,
consultation, and discussion by the judges. 1In fact,
increase of numbers increases the man~hours thus consumed
and, perhaps, the number of court hours as well, because
of resultant increase in number of questions addressed

to counsel from the bench and more arguments and dis-
cussion by the larger number of judges in conference.
Enlargement of court membership is, therefore, not
hecessarily 100 percent gain.ll/

© e

10/

1.13, Commentary, at

11/

Standards Relating to Court

Organization, Standard

4y,

’

il Dethmers, “"Delay in State Appellate Courts of
Last Resort,

" 328 Annals 153, at 158 (1960).




It appears therefore that the mere additioﬁ of
justices to the Court would, ag best, only temporarily
alleviate the backlcg,problemi-/and would not effectively
reduce the delay éresently experienced by individual litigants.

For these reasons, I found this alternative unsatisfactory.

B. Increasing the Number of Justices/Sitting in Panels

Along with the proposal of increasing the size of
the Court, the altérnative of expanding the Court toc seven
, 13/

members and sitting in panels was examined.” In essence

the Court would function as a court of intermediate review

~when sitting in panels and as a court of last resort when

sitting en banc.

4A number of states have adopted panel or divisional
iy

systems.” The Missouri Supreme Court sits in two divisions

" of four and three judges respectively, and the New Mexico
. Supreme Court, with five justices, sits.in panels of three

12/ Even if the addition of two justices 'results in
an increase of 40 or S0 opinions per year, this would not
Substantially decrease the Court's backlog of pending cases.

At the end of fiscal year 1976-77 there were 483 pending

primary cases. See Table 4, p. 7.

" 13/ A araft of the Hawaii Supreme Court Report,
prepared by the National Center for State gourts, recommended
expanding the Court to seven members and sitting in four-
person panels with the Chief Justice sitting on all panels.

14/ An article entitled "Appellate Court Reform," 45
Mississippi Law Journal 121, at 141 (1974) lists 14 states in
which judges sit in panals under varying restrictions: Arkansas,
California, Colorado, Florida, Iowa, Indiana, Rentucky,
Mississippi, Missouri, Nebraska, New Mexico, Tennessee,
Virginia, and Washington. However, although empowered to,
not all of these sgtates actually make use of divisicnal
sitting. The California Constitution of 1879 authorized
divisional sitting of the Supreme Court but the court ceased
divisional sittings in 1904 when intermediate appellate
courts were established. The Washington Supreme Court sits
in departments solely to hear motions and writs. Colorado,
Florida, Indiana, Kentucky, New Mexico, and Iowa have all
established intermediate appellate courts.
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15/
to decide almoat all cases. The federal courts of

appegls have also long operated with three-judge panels.
‘ - ?he panel system would require a careful adminis-
trative structure so that complex cases and cases of great
public importance would be heard initially by the full
Court, in order to avoid double hearings by a panel and then
the full Court. As mentioned previously, the addition of
two justices would immediately increase the number of written
opinions issued by 40 or 50 per year. And, because it is
less time-consuniing to obtain the concurrence of three or
four pecple than the votes of seven, more decisions would be
made usiﬁg this system than by merely increasing the member-
' ship of the Court.

Howaver, as one commentato: has noted, the claims
that a panel system would enable a court to nearly double
the number of cases it could decide e¢n banc are exaggerated.
'ﬂ@ilé it is true that a judge would dﬁly have to engage in
tﬁé decisional process in half of the cases disposed of, it
is also true that he would have to write as many opinions as
before bacause his turn would come twice as often. It is
doubtful, therefore, if the output would be increased as
much as is claimed.“lﬁlrhére would probablx not be a reduc-

tioh in the individual caseload of each justice, but the

:
+

15/ As mentioned in note 14, New Mexico is among those
states which have established intermediate appellate courts.
The extent to which New Mexico still maintains divisional

sittings is unclear.

16/ Iowa Justice William A. Stuart, "Iowa Supreme
Court Congestion: Can We Avert A Crisis?", 55 Iowa Law
Review 594, at 538 (1974). Justice Stuart advocated a
Panel-sitting system to aid the Iowa Supreme Court in clear-
ing its backlog. However, in 1977 an intermediate appellate
court was created in Iowa. Under the Iowa system, the Court
of Appeals only takes cases which are referred to it by the
Supreme Court.
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backlog of pending cases could be reduced.”

'; o - ' Although the panel-sitting system does present an
v’ | effective way of increasing the work product of an appellaée
court, it is not without its disédvantages. Because different
panels of the court may give different results, there would
e . be the possibility of conflicting decisions within the
" Supreme Court itself. Such conflicts would require hearings
en bang, which may take more tiﬁe than would have been
expended had the court as a whole initially determined the
quastion. Eﬁrthe:, there would likely be many more petitions
" requesting rehearings before the court en banc. If the
chief'Justiée were required to sit on avery panel, as in
® ' scme ,ﬁnzis&ictions, the burden may bacome so overwhelmingly
oppreesive that hs will be unable to pexrform his other -
duties as administrator for the court system. Another
criticism leveled at the panel-sitting system is that it
® i places too much emphasis on the arxbitrary assignment of a
case to a particular panel and promctes “"judge shopping."l
I | | Eowevér,-the most serious drawback to the panel
! . gystem is that the law-stating function of the highest court

would be diluted. The formulation and development of the law

17/ 1In a research project conducté& by the American
Judicature Society the following responses to panel-sitting
@® were received from high court justices sitting in panels in
: states where thers was no intermediate appellate court:
85% indicated that sitting in panels reduced the caseload
and 829 thought that efficiency was increassed by such a
gsystem. Howevar, 74% did not bslieve that there was a
reduction in their individual worklcads. The general attitude,
‘ however, was that panel-gitting was effective in reducing
® the backlog of cases. Congestion and Delay in the State
Appallate Courts, American Judicature Soclety, at 53
(December 197%)

18/ Of coursge:, "judge shopping” could be minimized by
continually changiig the make-up of panels rather than
establishing perminent panels.

b . .
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is the most important function of the court of last resort.

‘This function would be substantially weakened if t!.e Court

19/
gpoke through panels.

‘The ABA Commission on Standards of Judicial Adminis-
tration discdurages panel-sitting in a court of last resort:
In deliberating upen and deciding the legal questions

that come before it, the supreme court‘'s entire member-
ship should participate so that its collective pro-
fessional and intellectual resources are brought to
bear in the development of the law. To the extent that
such a court divides itself into panels or divisions,
it creatas possibilities of conflicét or inconsistency
in its decisions. 20/
The Commission notes that such an arfangement has "often
been used as a means of transition to the establishment of
an intermediate appellate court"; that such a system has often
been kept in force long after the time that an intermediate
appellate court should have been established; and that under
these circumstances internal inconsistencies were excessively
tolerated to avoid the cost of establishing an intermediate
2 . ,
court. _ . v
" Although a panel-sitting system may reduce the ]
Court's backlog of pending cases, the weakening of the law-
stating function of the Court would seem to outweigh this
advantage. Moreover, panel-sitting, while providing initial

relief, will probably not be effective in gueeting the long-term

19/ The panel-sitting system was examined by the Idaho
Supreme Court Appellate Court Committee in considering
matheds to ellaviate its appellate problem. The committee
determined that the use of panels was not desirable. The
Committee Report notes: “"Committee members seemed to take
the view that the function of a court of last resort is to
take a broad and balanced view of the law and the needs of
society, and that dividing any court of last resort into
smaller units of decision would interfere with this basic
role.” An Investigation Into The Problems Created By The
Growing Appellate Caseload iIn Idaho, Report of the Supreme
Court AppeEIate Court Committee, at 29 (September 16, 1977).

20/ Standards Relating To Appellate Courts, Approved
Draft, Standard 3.01, Commentary, at 8 (1977).

‘2__1_/ Eo' at 8-9.




1.13, Commentary, at 3 Y.

projected increases .in Hawaii's appellate caseload. Thus,

should we adopt a panel-sitting system, in a few years we will

be faced with the same probiem of appellate backlog and delay.

c. Establishing An Intermediate Appellate Court

The most effective and permanent method of reducing
appellate congestion and delay in a court of last resort is
creation of an intermediate appellate court.

;The ABA Commission on Standards of Judicial Adminis-
tration has commented;

- .. VWhers a supizeme court; by reason of worklocad, is
unable to perform both of its principal functions, some
additional mechanism of appellate review becomes necessary.
This situation has long since prevailed in states with
large population, and is becoming increasingly prevalent

. in states of smaller population. The immediate necessity
for an intermediate appellate court may be met or post-
poned by such devices as use ¢f per curiam and memorandum
decisions in cases having limited general sigmnificance,
by limiting oral arqument in eppropriate circumstances,
and by improved efficiency in management of the highest
appellate court's work. On the other hand, such ex-
pedients as dividing the highegt appellate court into
panels, using commissioners to hear cases, or eliminating
cxal arqument dilute the appellate function, particularly
that of developing the law. . . . Hence, when improve-
ments in efficiency of operation in the highest court
cannot be achieved without dilution of the appellate
function, the appropriate solution is the creation of
an intermediate appellate court. Since there seems
little prospect for a long=-run decline in the volume of
appellate litigation, once the surge of appellate cases
has been felt in a state having only one appellate
court, steps should be taken forthwith to establish an
intermediate appellate court rather %han temporizing
with substitute arrangements. 22/

Twenty-eight states currently have an intermediate
; 23/
appellate level in their court system.” Although most states

with intermediate appellate courts have large populations,

22/ Standards Relating to Court Organization, Standard

23/ These states are: Alabama, Arizona, California,
Colorado, Connecticut, Florida, Georgia, Illinecis, Indiana,
Iowa, Kansas, Kentucky, Louisiana, Maryland, !Massachusetts,
Michigan, Missouri, New Jersey, New Mexico, New York, North

\\\ﬁ‘ Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, Tennessee,
;M Amer t 2 Btk ma

B
t
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Texas, and Washington.
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| North Dakota (643,000), and Utah (1,228,000).

o
-stéteé with gééulaticné'cohparaﬁle'to‘Hawaii'é (wﬁose 1976
population estiﬁété‘was.ﬁé7,000) are increasingly moving
tbﬁard creation of intermediate appellaté courts as a
'solut;on to appellate congestion.gi/ New Mexico, with an
estimated 1976 population of 1,168,000, has already
established an intermediate appellate court. In Nevada,
with a 1976 population‘of 610,000, a constitutional amendment
to create an intermediate appellate court has passed one
session of the Nevada legislature. In Idaho, with a 1976
population of 831,006, the Supreme Court Appellate Court

: VCOmmittee (qomprised of representatives of the.leqislatuze,.
.the'executive bfanch of government,'the courts, the bar,
business, labor, and the media) has recently published a
report strongly recommending creation of an inéermediaté

;--apéellhta court in that state. Other states seériously
,consideiing creation of an intermediate appellate couxt;
with their respective 1976 populatibhs} are Alaska (382,000),

The major duty of an intermediate appellate court

! would be to review trial court determinations for errors and

;go correct such errors. Since the Supreme Court would be

relieved of this error-correcting functiona it could.devote
more time to its principal duty of selective review and

formulation of decisional law.

24/ The information which follows is derived from:
The Hawaii Appellate Report, National Center for State
Courts, at 11 (September 1977); An Investigation Into The
Problems Created By The Growing,gggglIate Caseload In Idaho,
Report of Supreme Court Appellate Court Committee, at 23-24
(SeptemiLer 16, 1977). All state population figures are from
1977 Statistical Abstract of the United States, U.S. Bureau
oF the Census, at 1l (1377).
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7 Establishment.of an intermediate appellategcourtr
would require amendment of the State Couétitution;zé/

Article V, Section 1 of the State Constitution presently
provides that the judiciai powe= of the state stall be

vested in. the Supreme Court, circuit courts and such in-

ferior courts as the Legislature may establish. An amendment

could provide for a court ogsappeals with internal procedures

to be'set-by rules of Court  or to be prescribed by the Legislature.

The Hawaii Appellate Report recommends that both

the Supreme Court and the proposed intermediate appellate -
4 .
court have jurisdiction to hear all typés of cases. Such ]

authority may be provided for in the Constitution. A general
jurisdiction grant coupled with discretionary revievw in the
court of last resort has also been recommended by the American
Bar Assosiation:

Review by the highest appellate court is designed
to serve the general public ia the proper administra-
tion and development of the law and only seccondarily
the intereszs of litigants in having their cases cen- : .
sidered by the highest judicial authority. Accoxdingly,
review by the highest appellate court should be available
only with its permission. Thera should be no category
of cases in which such review is mandatory, even - as
is now required in some states - in capital cases. At
the same time, the highest court should have authority
to permit an appeal to bypass the intermediate appellate
court where there is urgent public necessity to do so =
for example in litigation involving émpending elections

25/ Expansion of the Court and panel-gitting would
also require amendment of the State Constitution. However,
it would probably be possible without & conaeitutional
amendment for the Hawaii Legislature to create an appellate
division of the circuit courts which would perform practically
the same functions as an intermediate appellate court., See
§.B. 1701-78, H.B. 1874-78 introduced in the 1978 Legislature
which proposed an appellate division which initially would
hear appeals from district courts and administrative agencies
but could eventually be expanded to hear adppeals from the
trial division of the circuit courts.

26/ The Constitution presently provides that the
Supreme Court shall promulgate rules for the court system.

27/ Hawaii Appellate Report, National -Center for State
Courts, at 23 (September 1977).
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_‘or deadlocked disputes as to the authority of government
-cfficials. 28/ - 5 RO

Everg litigant would have the right to appeal a
'triai ceurt decision at leasé or.ce. All appeals could be
filed with the intermediate court. .In order to avoid
unneceasary double appeals, a bypass mechanism could bé sét.
to permit the Supreme Court, in it : discreticn, to immediately
hear special types of appeals. These may include cases
where a trial court‘ﬁas held a state statute or county
ordinance unconstitutional; where there seems to be a
conflict‘between‘opinions'of the Supreme Court and the
‘  iinterﬁediate appellate court; wheru: life impriséument has
- been iméosed as the penaliy: where important public policy
issues with far-reaching effects are raised; and; where
- éertain ?rocéedings against state oificers have been.fns:i-.
tuted. This list is not exhaustive and the Supreme Court
would be empowered to premulgate rples establishing additional
- eriteria for other types'of'cases 0 be heard directly by
. the Court. The intermediate court would be bypassad by
. granting a motion hade by the litigant, or by the Supreme
* Court acting on its own motion.29
in most iﬁstances, appellate review would be
ﬁerminated at the.intermediate appellata %evel. Although a
4 litigant could petition the Supreme Court for review of a
decision made by the intermediate court, further review
would be granted only in special or extraordinary cases
‘according to criteria set out by court rule. The rules of

court could also provide that if tie Court does not act on a

28/' Standards Relating to Court Organization, Standard
1.13(B) (i), Commentary, at 37 (1373)

29/ The Logislature could also designate by statute’

Certain actions which could ke appealed directly to the
Supreme Court.

B
i rak:

U




L 4

§

petition for review within a certain number of days, such
inaction would be deemed a denial of review.

Under an intermediate appellate court system, not
all double appeals can be évaided.ég/ However, double appeals
would be kept to a minimum by use of the bypass mechanism
and discretionary review of intermediate appellate court
decisions.

. An alternative means of eliminating double appeals
would be to permit all cases to be filed with the Supreme
Court. The Chief Justice would preview all cases and, in
his discretion, would assign casés to the intermediate
court. The previewing of cases would require a considérable
amount of time and would divert the Chief Justice's attention
from his other obligations. Eventually, the task would |
become buxdensowe'because of the increase in £filings.
Therafcre, filing all cases witli the intermediate court and
providing for a bypass to the Supreme Court is probably the
preferable alternative. »

) Under either alternatf?e. a unitary filing system
could be developed. Thus, all appeals would be f£iled at one
central clerk's office and only one filing fee would be
required whether the case is heard by the intermediate
appellate court, the Supreme Court,or is fuccessively re-

viewed by both courts. This unitary filing fee would prevent

additional expenses for litigants.

30/ U.S. Court of Appeals Judge Shirley Hufstedler, <n
advocating creation of a two-tiered appellate system to re-
lieve appellate court congestion, commented:

Critics of the development of a two-tiered appellate
system have raised the specter of the waste of judicial
resources by the potentiality of double appeals. If
the supreme court judiciously exercises its powers to
order transfer of causes and its supervisory functions
and if there is no appeal from an intermediate court as
of right that specter is exorcised.

*Constitutional Revision and Appellate Court Decongestants.“
44 Waskington Law Review 577, at 600 (1969).
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A proposed court of appeals would initially con:ist
of three judges, with additional judgeships to be created by

® the Legis‘lature to meet caseload demands. Selection and . U
tenure of appellate court judges should be similar to that
of Supreme Court justiceg.
i The ingiimediate appellate court would convene in
®

Eg panels of three.”  Because of the routine nature of cases
to be taken by the intermediate appellate court and shortened
opinionsg to.be written by the judges, each judge could
prepare about 50 opihions per year. It is expected that at
least half of the cases pending in the Supreme Court could
be transferred to the intermediate court. If the Supreme
Court wére to write 125 opinions per year, then the total
annual number of appellate opiniors would be 275.25/

In addition to the immediate reduction in the

Supreme Court's caseload, the decision-making process would
\ -9

.

31/ Most commentators recommend three-judge panels for
an intermediate appellate court:

The basic concept of an appeal is that it submits the
questions involved to collective judicial judgment, and
does not merely substitute the opinion of a single
appellate judge for that of a single trial judge. a
panel of three performs this function without entailing
the costs involved in panels composed of a larger

number of judges. The number of pane%s can be increased

by adding judges as the increase in the workload of the ]
court requires.

I

Standards Relating to Appellate Courts, Appréved Draft,
Standarxd 3.01, ommentary at (19777,

32/ However, the total number of appeals terminated
per year would be substantially higher, due to voluntary with-
drawals of appeals 'and to involuntary dismissals ordered by
the Court. Compire Tables 2 and 3, supra, showing that in
fiscal year 1976-77, a total of 152 primary cases were termi-
nated, while 107 written opinions were filed. Of these
g written opinions, 20 related to supplemental proceedings.

Thus, well over one-third of the total number of appeals and 2
original proceedings terminated in fiscal year 1976~77 were {
terminated by means other than written opinions.




be expedited and the serious
filing and decision would be
inconsigtencies in decisions

through discretidnary review

25

delays now experienced between
reduced. Difficulties due to
between panels could be resolved

by the Supreme Court.

An analysis of the intermediate appellate court - -
alternative would~$e inadequate withéut some mention of
costs. The costs of establishing an intermediate appellate
ccﬁ:t would include the salaries for a chief judge and ini-
tially two associate judges. Their salaries could be fixed
between that of a Supreme Court justice and a circuit court
judge, with the chief judge receiving slightly more.

‘The appellate judges would also each need the
services of a secretary and a law clerk. It is important to
ndte that the §rimary difference in cost between adding two
justices as discussed in the first proposal and the creation
of an appellate court would be the salary of one intermediate

court ju@ge andihis support staff. 'If a unitary filing
systém is utilized, the §fesent Suprene Court clerk's officé'
-could handle all £ilings for both courts. 1In balancing the
| intermediate court proposal with the alternatives, there
results a smAll.cost increase compared with the increased
efficiency and permanence anticipated with an intermediate

L]
appellate court.

CONCLUSION

The Hawali Supreme Court is presently confronted
with an unmanageable caseload and an increasing backlog of
pending appeals. Although the Court has instituted internal
measures to increase productivity, such measures will not

provide an effective and permanent solution.
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After a careful consideration of the merits of the

alternative solutions, I believe that an intermediate appellate

court should be established in Hawaii. Increasing the
membership of the Court will not sibstantially increase
resolution of cases. Althcugh increasing ths size of the
Court and sitting in panels may aid in clear:ing up the case
backlog, the major disadvantage to such a system is the
dilution of the law=stating function of the Supreme Court.
Thus, the formation of an intermediates appellite court
prasents the most desirable laong-term remedy t:0 solve the
problems created by appellate volume.

The primary role of the intermediate court would
be to review and éorrect trial errors. The Supreme Court
would then be freed to cdoncentrate on development and
formulation of the ¢ommon law of the state. In instituting
a two-tiered appellate system, we would preserve the vital
law-shaping function of the Supreme Court and insure a
litigant's right to a meaningful appeal by affording a
review on the merits without unnecessary delay.

Adoption of any of the solutions which have been

proposed will result in a major change in the Hawaii judicial

system. Any proposal for change in the baséc structure of
the court system is bound to meet resistance, garticularly

among those who have worked with the present system for many

years. Although it is my personal judgment that the establish-

ment of an intermedizte appellate court is the most effective

solution to the problems of backlog a.d delay, any decision

as important as this one must be reaciied by public consensus

after extensive discussion and debate. Provided our decision

is well thought-out and planned, I believe that we should

not be afraid of restructuring our appellate system.
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Recommendation of the Chief Justice Relating to an Intermediate

Appellata Court

"ﬁawaii's constitution vests judicial power in a
supreme court and circuit courts, and gives the legislature
the power to estaklish inferior courts. No provision is
made fcrvthe establishment of an appeals court which could
. hear appeals prior to reaching the court of last rasort, the
‘suprema court. It 1s recommended that the constitution be
amended tc provide for the establishment of an intermediate

appellate court. -
o The workloﬁd of the supreme court 533 doubled
since 1970, with the gréaﬁest inc:eése occurring within
the last seve;al yaars. While the court has increased
the number of matters terminated each year and has -insti-
tuted internal procedures to alleviata appsllate congestion,
it has been unable to keep pace wit§ the growing appellate
docket. The result is an increasing backlog of pending
appellate cases.

Appellate backlog with its corresponding delay

means increased costs and prejudica to litigants and results
'lin loss of respect for the legal process as a whole. The
supreme court has a duty to promptly review the decisions
of lowar courts to determine if error has been committed

in an individual case. It also must give autgcritative
expresdion to the daveloping body of the law and to sso

that justice is uniformly administered throughout the state.
Appellate congestion hampers the court in performing its
error-correcting function. More importantly, it threatens
the court's principal duty to selectively review and formulate
the law.
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-The appellaﬁe caseload problem has reached a

critical point. Although other remedies have been proposed,
I do not believe that increasing the size of the supreme:
court or empowering the court to sit in panels offer long-
term sclutions tO'the'caselcad.problem. In my opinion,
only the establishment of an intermediate appellate court
can insure that the appellate system will continus to
function effectively. I strongly recommend that Article V,
section 1 of the constitution be amended to provide as

follows:
The judicial power of the State shall be vasted

in one supreme court, an intermaediste appellate court,
circuit courts, and in such infericr courts as the
legislature may from time to time establish. The

several courts shall have original and appellata
jurisdiction as provided by law.

(Amendmant unde:scozed)
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. '~ JUDICIAL SELECTION

By Chief Justice William S. Richardson
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The quality of justice in our society is closkiy

,.rélateé to the competency, fairness and effectivaness of:

our judges. Although the qualities of a good judge are not
easilmeeasurahle, it is generally agreed that a judge

should have soundrleqal training and experience, intellectual
;kill,,personal integrity, and an &dbility to understand and
relate;to pecplée. The search for the most competent judges
inevitably boils down to the search for the best method of
judicial selection. ‘

’ : Bowever, the goal of a judicial selection system
is notémerely to sélect good judges. An effective judicial
‘selectian system must remove judges from political pressure
in order to insure judicial independence. A selection

‘systém should also provide the public with confidence in

. the judiciary, that is ﬁhe,public must be assured that its

judges'a:e competent: and that their decisions are made on an
impartial basis.

? There are threé basic models of judicial selection
used throughout the United States. (See Table A.) Since
many states employ different systeés of judicial selection
at different court levels, it is difficult to classify states

by their selection systems. However, in general, the elective
©

system is the most widely used; thirteen states utilize partisan

.elections as their predominant selection method while ele=en

states hold non-partisan judicial eleciions@ Appointment by
the executive is used in seven states. Another form of the
appointment system, election or appointment By the legislature,
is usgd in four states. Finally, c<he Missouri Plan, sometimes
termed the "merit selection” plan, is used in varying forms

by fifteen states.




Article V, section 3, paragraph 1, of Hawaii's

Constxtut;on reads in part:

The qovernor shall nominate and, by and with the advice

and consent of the senate, appoint the justices of the

supreme court and judges of the circuit courts.
District court judges, by statute, are appointed by the'
Chief Justice.l Hawaii, from its early days, has h#d an
appointive judiciary. The Constitutions of 1852, 1864, 1887
and the Constitution of the Republic all provided for an
appointive judiciary. When Hawaii became a territory,

Judges of the supreme court and circuit courts were appointed

by the President and confirmed by the Senate.

Our judicial selection process stirred a great

deal of debate in the Constitutional c°nvent1on of 1968.2/
At issue was whether to modify the appointive system to ‘
incorpcrate a non-partisan nominating commission to preview
and recommend candidates to the governor. A minority of the
Judiciary Committee advocated the orcation of a nominating
commission to eliminate "political considerations" from the
selection process. The minority contended that a nominating
commission would produce a more highly qualified judiciarg.
However, the majority argued that there was nobcompalling.
reason to deviate from the appointive system gsince no abuse

: .
of the system had been shown and the appointive system had

'prcduce§ a judiciary of consistently high competence. The

majority’s argument was persuasive to a greater number of

. delegatas at the Convention and the appointive system was

retained.

1/ Bawaili Revised Statutes § 604-2 (1976 Replacement).

2/  See Procgedings of 'the Constitutional Convention
of Hawaii of 1368, Vol. I at 196 For Majority Weport, at 3233
Tor Minority Report, Vol. II at 344 for Floor Debate.
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The various judicial selection systems are described
in the following report with emphasis placed on the arguments
advanced both for and against each selection process. It
should be noted thag little data exists on which to base an
accurate evaluation of the alternative systems. However,
there is some evidence which suggests that judicial selection
methods have less of an impact on the characteristics of the
judges chosen than might be indicatedsgy the arguments

advanced by advocates of each system."

The Appointive System

The earliest system of judicial selection used in
the United States was the appointive system. After the
amsrican Revolution, the original thirteen states reacted
against domination of the judiciary by the Crown and chose
judicial sslection methods which reflected their suspicien
of the exaecutive influence on the judiciary. In eight

states the pover of‘appointmént was vested in one or both

3/ One study of state trial judges found that while
there were scme differences in the characteristics of judges
selected by various methods, no one method tended to recruit
judges having an identifiable profile of social background
characteristics. The data did show however that legislative
selection favored those who had previously been active in
politics, and that ijudges selected by partisan election or
the Missouri plan tend to have been bern, reared and educated
in the districts where they presided. Herbert Jacob "The
Effect of Institutional Differences In The Recruitment .
Process: The Case of State Judges,® 13 Journal of Public
Law 104, 106-111 (1964). -

Another study, which compared characteristics of state
supreme court justices on the basis of selection method,
found only minimal variations which could be attributable to
selection system. Among these was that state legislative
experience was a common factor among justices selected by
the state legislatures. Bradley Cannon “The Impact of
Formal Selection Processes on the Characteristics of Judges -
Reconsidered,” 6 Law and Society Review 574, 584, 583 (1972).
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houses of the legislature. Two states alloﬁed appointment ¢
by the governor and his council. In three states the powef : :
of appointment was vested in the goverhor but was subject
to the conseni of the council. No state provided for a 3
popula . elected judiciary. Thus, on the state level, the
appointment power was vestad in both the executive and
legislative branches. On the federal level the power resided
in the executive alone. While the appointive method con-
tinues at the federal level, it enjoyed only a brief period
of dominance in the sta.tes.4

The appointive system places primary reliance i
on the executive for judicial selection. The executive
appointment process usually calls for appointment by the
governor followed by coAfirmation by the legislature, often
the senate. Some states also incorporate a nominating
commission.to review the qualifications of potential candidates
and to recommend several to the appointing official. Another
variation includes appointment by the'qovernor.with confirma-
tibg Sy a non-legislative,body,7such as an executive csuncil
or judicial confirmation commission. Connecticut switches
the process around and has the governor nominate candidates
with the legislature doing the actual appointing. In three
other states, the legislature elects judggs with no involve-
ment by the executive.

The basic arguments advanced in sﬁppcit of Hawaii's

5/
appointment system are:

4/ Of the seven states which still utilize the appointive
system five are of the original thirteen states; Maine
and Hawaii are the exceptions. The four states which select
their judges by legislative election or appointment are also
of the original thirteen states. Thus, of the original
thirteen states which adopted an appointive process, nine
have retained that system.

N 5/ Many of these arguments may also be applied to
N\ legisTative election or appointment or other variations
N of the appointive systen.

M
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?irst, under wl appointive system, the appointing

official 'is directly responsible to the eléctorate for the

quality of judicial officers. A series of bad appointmerits
can be politically damaging to the executive and therefore

accountability to the public acts as 2 check on the executive's

-axercise of discretion.

Second, the governor's discretion is subject to
further scrutiny by the senate through the confirmation .
process. The governor's appointment is effective only with

the approval of the senior legislative body. The requirement

" of senate approval means that representatives of the peopli

can reject unsuitable judicial candidates without politicizing

the selection process by requiring judges to stand for election.

-_ . 'Third, the appointment system in operation produces

a balanced and qualified judiciary. The governor may seek

out qualified persons who have little political backing or

who are npt widely known to the pubiic; Fu:ther,npersons‘

who may ﬁot have run for office or sukjected themsel§es

to the rigors of a political campaign under an elective

system can be appointed. Thus, the appointive system

carefully avoids confusion between ability and popularity.
Fourth, once appointed, a judge <an concentrate

his or her efforts on per£o§ming the job according to individual

perspective and values; .A judge appointed under this'sytem

is not obligated to the exacutive or to anyone aelse but is

Tesponsible only to do justice acco:ding-to conscience and

the law. This is especially true in Hawaii since circuit
court judges and supreme court justices are appointed for

10 years while the governor and senate members serve four-year

[
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terms. The judge's comparatively long tenure affords job

security and decreases the possibility of dependence upon
the will of the executive or.lg§islature, thus insuring an
. indepeﬁdent judiciary.
Finaily} the appointing official can develop the
staff to obtain information and make assessments of the
different candidates. The qualifications of candidates can ' i

be evaluated by the staff and recommendations presented to

the executive. This assures consideration of a larger group
of candidates and objectivity in evzluation. '
'Cr;tiéisms commonly leveled against the appointive . y.

. system center around the political nature of appointments,

.,.
Lo . o
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the influence the appointing official has over the Judiciary, ' E

By
Y
calis

and the lack of a mechanism to activaly seek out the best
7, :

judges. These criticisms are:

3o 3%
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. ' First, the appointive system does not remove

selection of judges from the political arena but merely

N 2
RN

creates a different type of politics. The appointing officiafz
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is subject to numerous political pressures and such pressures
are more invidious since fewer people are involved in.the
judicial selection process.

. Second, although the governor Q?y be directly
responsible to the electorate, it is highly unlikelf'that

the electorate will remove a governor for making a séries of

bad judicial appointments. The public does not usually

v
Yu

' - e g
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identify the governor with the actions of the judicial

appointee. Further, if an executive has functioned well in

&/ See Aricle V, § 3, Article IV, § 1, and Article
III, § 5 of the Hawaii Constitution.

2/ Legislative Referernce Bureau, Hawaii "Constitutional
Convention Studies, Article V: The Judiciary, at 15 (136
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other.éreas\of éovernment,-the public wou1d bevreluctant to 7
rgmove.him or‘her;soiely for poor judgment in judiaial
appointments. | '

Third, the appointive system undermines the prin-
ciple of separation of powers of tﬁs three branches of
government and Enfringes upon judicial independence. A
judge who is appointed by “he governor may feel pressure
to rule in certain ways. This is especially true if the
judge intends to seek reappointment. Similarly, = judge

seeking reappointment ﬁay feel obligateu t party leaders

. in the senate in order to insure confirmatlon.

" Fourth, the appointment system does not provide a

mechanism for actively seeking out the uest judicial talent.

Although appointments are made subject to senate confirmation,
jt is not likely that the senate would reject a nominee,
unless the nominee was clearly incompetent. Therefore,
although there may be no incompetent judges on the bench,
thaere may likewise bé no distinguished jurists.

Finally, the appointive system is basically®
undemocratic in that it deprives the electorate of direct

control of the judicial branch of the government.

Election of. Judges ' _ 6

Until 1832; every state in the Union utilized some
form of the appointive system to select the m;jority of its
judges. Mississippi was the first state to elect its entire
judiciary, but it was not until New York amended its consti-
tution in 1846 to allow for popular election of judges that

a major shift to elected judges began. As one commentator

has noted:
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{Tlhe fundamental causes of that change had very little
to do with the relative méritsof . . . that system of
judicial selection and tenure but were rather the ideas
and impulses of a violent swing toward the democratiza-
tion of government generxally. 8/ }
By 1856, 15 of the 29 states in the Union had swung over
to the elective method of‘judicial selection and every state
that entered the union after that time, until Alaska in 1959,
adopted the electoral approach.

The election of judges is still the most widely
used system of judicial selection. However; the number of
states utilizing the election system has decreased from 31

‘ S/ .
to 24 in the last decade. As mentioned earlier, 13 states

maintain a partisan election system while ll states have a

non~partisan system. In partigan elections, candidates

compete for judicial coffice in accordance with political
party affiliations. These systems usually involve primary
elactions to earn party endorsements. In non-partisan
elections, the names of judicial candidates appear on a
bailoﬁ withput party designation. Supporters of Ehe non-
partisan system argue that undgsirable political influences
are eliminated while the public's right “o selection of
judges is preserved.

The case for elective judicial.felection centers
on two principle arguments: the open nature of elections
and the appeal of political competition. The proponents of

the elective system claim that the process of electing

judges is the most open and straightforward method of selection,

8/ Evan Haynes, Selection and Tenure of Judges at
XIV (T944), quoted in Patrick w. Duna's article "Judicial
Selaction In The States: A Critical Study With Proposals
For Reform,® 4 Hofstra iaw Rev. 267, at 277 (1976).

9/ Legislative Reference Bureau, Bawaii Constitutional

Convention Studies 1978, Introduction and Article Summaries,
at 118 (19787. ’ ‘




R

R

P
v
:

and further that popular participagion at the polls results

" in a judiciary which is both representative of and accountable

.]:2/ .

-to the electorate. The arguments for the elective system

are: _

First, the judiciary, because it is directly
responsible to the public under an elected system, will
not impose social and political pelicies which are contrary
to the fundamental aims of the people.

Second, elecﬁed judges will be representative of
various social, ethnic and reiiqious groups in the community
and thus more reésponsive to community needs. ‘

Third, election of judges insures the independencé
of the judiciary. Since judges are directly responsible to
the public, there is no danger that the judiciary will be
influenced by the executive or legislative branches cf
government or feel obligated to the governor or individual
senators as under an appointive systen.

Fourth, the electiye sysgem has worked well in
other jurisdictions te producé a qualified and effective
Judiciary. |

11/
Arguments against the elective system are:

10/ See Barry Golomb, "Selection ofi the Judiciary:
For Election,” Selected Readings On Judicial Selection
and Tenure, at 74 (American Judicature Society, L1l§73).

11/ See American Bar Asscociation, Standards Relating
To Court Organization, Standard 1.21, Commentary at 49
TI973). The American Bar Association has expressly dis-
approved all methods of judicial selection invelving initial
choice by popular election. The Commentary notes:

Partisan elections inject political issues inte judicial
selection, require judges to maintain relationships

with political parties and pclitical leaders, obligate
judges in raising and spending money for election
campaigns, and can result in ouster of able judges

from office for reasons having no relationship to

their performance in office.
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'Eirst, decisions of voters in judicial elections
are ritely based.oq a consideration of the qualifications of
competing candidates. Judicial contests in districts with
lopsided political majorities are little more than fait
accomplis, particularly since most judicial candidates win
or lcse not on their own abilities, but rather on the basis
of their party colleagues running at the head of the ticket.

Second, competent judges can be swept out of

cffice regardless of their individual merits as a result of

a strong national political tide which bears no relation to

the judicial'contest involved.-.

Third, the public does not usually have the informa-

tion available to it to decide which candidates possess the

12/
requisite abilities to become competent judges.  The

- "open” nature of the normal election process is severely

constricted in judiéial elections because judicial c#ndidates

cannot discuss many issues for the benefit of the public

~due to ethical constraints.

Fourth, the elective system compels judges to

becoma politicians and discourages competent and qualified

(Footnote 1l continuad)

Non-partisan election procedures are also un-
acceptable. They require judicial electioneering and
campaign fund raising, and they subject judges to
political prassure concerning their decisions. 1In
localities with large concentrated populations and
a large number of judges, non-partisan elections con~
front the electorate with long lists of candidates
who are personally known by very few voters. Experience
with non-partisan election indicates that it is success-~
ful only where most judicial vacancies are, in fact,
filled in the first instance by interim gubernatorial
appointments rather than by popular election.

12/ Surveys have indicated that the electorate knows
and cares substantially less about judicial candidates than any

e e Kk s A v I Lt i A
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persons, who may have no political backing or who do not
have the money to participate in a political campaign, from

seeking judicial office.

(Footnote 12 continued)

others on the ballot. A 1954 survey conducted in New York

State within a ten-day period immediately following a state-wide

election, showed the following:

gﬁ?ﬁ::ﬁ:ﬁgg?ﬁ;? few Yack Clty  Bffalo Comy

o voend for any juifctal candidacn 7S ace 800
Ly R i I o 10 528 20

S e T o for 198 m - W
Sldmam e futctal emtt= lees when 18 loss thon 1%
Seioa he oo alateeg et o us 7Y

783% 62% 849

Elmer Roper and Associates, RCOM Ne. 82, Nov. 1954, cited
in Dunn, footnote 8 supra, at 294.

Another survey measuring "drop-off rates,” a rate
deternined by comparing the total vote received by judicial
candidates with the total number of ballots cast in the
election, showed that the drop-off rates for judicial
office varied between 24.1 per cent and 15.1 per cent in
Los Angeles County over a four-year periocd. Drop-off rates
for other offices ranged between 4.3 per cent for the District
Attorney and 13.4 per cent for the Superintendent of Public
Education. Beechan, "Can Judicial Electigns Express People's
Cheoiceg?® 57 Judicature 242 (1974).

However, Professor Stuart Nagel reported that in a
nationwide sample of 47 combined@ judicial and congressional
electicns from 1950 to 1962 on which data were available,
over 909 of those voting in the general elections also voted

. for judicial candidates, if judicial elections were held at

the same time and the ballot was not very long. Voters
participating in judicial elections were found to be at
least as representative of the populace in terms of ethnic
and party aifiliations as voters in general elections. They
apparently considered party affiliations less, and ethnic
backgrounds (possibly last names of candidates) more when
selecting judicial candidates. S. Magel, "Comparing Elected
and Appointed Judicial Systems", 1 American Politics Series
04-001, at 19-23, Sage Publications, Inc., 1973.
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Fifth, political recruitment of judicial candidates

is not based on ability or character but, instead, on service

to tlie party or other considerations such as whether an
individual has a poliéically desirable name.

Sixth, an elective system creates a judiciarvahich
is dependent on political sponsors for its position and tenure:

Judges must be concerned solely with justice, and their
actions should be governed only by the Constitution,
the laws, and their own judgment. More than any other

- public officials, it is imperative that judges be
independent of outside influences and pressures in
carrying out their duties, A judiciary concerned with
the "politics"” of its behavior can only be that much
less concerned with dispensing justice. 13/

Finally} as one commentator has aptly stated:

[Alt a time when judicial resources are sevarely
taxed, it is worthwhile to note that the process of
alecting judges is also an extremely inefficient method
of selection. Indeed, much of the time, money, and
energy expendad undexr the elective system is minimally
related, if related at all, to the selection of qualified

. judges. These wasteful externalities cause artifically
high opportunity costs whick have ramifications through=-
out the entire legal system. For example, many courts
face serious. backlogs which require judicial attention.
in the courtrooms. The elective system, however, con=-

. taing strong incentives for judges, especially during
election years, to campaign rather than hear cases.

Such campaign activity, which has been cshown to have
almost no bearing on the selaction of competent judges,
will not improve the quality of justice and may indeed
result in a cost to the system in the form of further
backlogs. Certainly judicial resources could be used
more efficiently and costs distributed more realistically
under an alternative method of selection. 14/

13/ Dunn, supra, at 292.

14/ I1d. at 296.
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: ‘Thé Missouri Plan

Toward the end of the 19th éenbury many states
ﬁith the eiecﬁive system became concérned about the adver;e
effects which politics was having on judicial selection
and looked for ways to curb political abuse while retaining
popular judicial election. A numbsr of different measures
were adopted which were intended te.insnlate\judicial electiorns
from politics. The most widely used was non-partisan elections,

but some states also adopted special nominating committees,

. direct judicial primaries and shortened ballots.

. The Missouri Plan, an attempt to combine the best

'Eeatures of the appointive system and the elective systenm,

was originally devised by Albert Kaleg, research director
74
of the American Judicature Society. In 1914, Kales proposed

"~ that Judges be appointed by the chief justice of the state
‘who should be popularly elected and that these appointed

judges have their performance reviéwed periodically through
elections in which the voters would decide whether a particular
judge should be retained. fn 1926, the British economist and
politiéal scientist. Harold Laski, suggested that the executive
rather than the chief justice should make the appointménts.

However, it was not until 1940 that Missogri became the first

. state to apply the Kales~Laski plan to selection of some of

its judges (and incidentally give the plan its popular name).
The Judicial reform movement moved slowly and Alaska
entered the Union in 1959 as the only state to apply the

Missouri gelection plan to all of its courts. Presertly,

15/ See sari Escovitz, Judicial Selection and Tenure,
. American Judicature Society, at 8-9 (1975) for a discussion
on tha background surrounding the formulation of the
Rales-Laski plaa. '
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15 states utilize the plan as the pradominant method of

judicial:selection. ~Several other states apply some features

of the Missouri Plan to interim appointments.

Although variations 6f the plan exist, its basic
16/ .

- four-part approach consists of:

(1) a judicial nominating commission to racommend
a slate of candidates to the appointing official;

(2) executive appointment of one of the persons
recommended;

- {(3) a subsequent non-partisan and non-ccmpetitive
eleqticn in wnich the appointed judea runs on his or hex
record for retention;

(4) periodic retention elections in which the
voters decide whether to retain the individual as a judge.
The nominating commission has been viewed as
the key to success of the Missouri Plan.il/In some states,
nominating commissions are ccmpose§ solely of legal pro-
fessionals, but in most, laypeople are included as well., o
The commissioners may themselves be eclected or appéinted.
The commissior can be created by state constitution or

statute, or by executive order. It may function formally or

informally. Some commissions hold oper hearings and publicize

‘judicial nominees while others make public the name of the
final appointee only. \

Advocates of the Missouri Plan argue:

rirse, ths independsnt non~partisan neminating

commission of laypeople and lawyers removes the selection

16/ Legislative Reference Bureau, Hawaii Constitutional

Convention Studies 1978, supra, at 119.

17/ Escovitz, supra, at ll.
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process from political considerations which might influence ;
the appointing executive under a pure appointive system. : | R }
® ' ' Second, the plan provides a method to insure that V L
only weli-qualified candidates are ccnsidered for judicial
positions and prevents mediocre candidates from being selected
for mere political reasons.
Third, the inclusion of laypeople in the nominating i e
procéss allows the concerns of the geheral public to be

voiced in the selection process.

P . - Fourth, the p’la:} retains an advantage of the
appointive system in that the executive participates in the
vaelection process an& he or she remains directly responsible
- to the electorate. '
e ' o Fifth, t.he electorate will have a chance to see
;how well a judge performs before beiné called upon to vote.

v The attention of the voters in a retuntion election can be

focused on the judge's record. Thus, the chanceg that a

\ - judga will be remcved from office on purely political grounds

unconnacted with performance on the bench are greatly reduced.
| ' Finally, since judges selected under the plan are
® freed of political precccupations, they will have more time
to devota to their jobs and they will not be influenced by
political considerations in making decisibns.

Critics of the Missouri Plan focus on the composition

of the nominating commissicn and the retention election

feature asz the weak points of the plan. Arguments advanced ;
against the Missouri Plan are:
@ First, although it may be intended that the nominating 1
commission be representative of a broad spectrum of interests ;
3

from the community, available data indicates that membership

Yoia g dio s el

on the various commissions fall far short of this goal.
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'pe: cent were white and 89.6 per cent were male. The paucity

- o 18
Allan Ashman and James J. Alfini's study“‘/ of Missouri Plan

judicial selection committees throughout the country found
their composition to be highly unrepresentative. Of the

371 cormittee members who responded to their survey, 97.8

of non-whites and women in the legal profession largely
accounts for these figures. However, the study also showed

that of the lay commissioners only 3.3 per cent were non-white

and only 23.3 per cent were women. Nor do commissicners

reflect a cross section of occupations: the study found

that bankers and businessmen account for 27.1 per cent ofi

the lay members with educator; (7.8 per cent), journalists

(4.8 per cent) and medical professionals (3.6 per cent)

fallowinq.ls A 1978 study of commissioners in Florida

generzlly showed the same t:end.zo Of the 166 Plorida

comminsioners responding to a questionnaire, only 6.6 per

cent were woman, 86.7 per cent wers white and 13.3 pe: cent

tdentified themsslves as non-white.A Most (68. 1 per cent)

identified themsalves as attorneys &nd overall, 81.9 per

cent listed either law, business or banking as their occupation.
Second..another drawback to the nominating commission

is that it places the control of judicial selection in the

hands of a few. Attorneys on the commiss;on, however chosen,

may be biased by certain candidates who they feel will be

18/ Allan Ashman and Jamas L. AlfinL, The Key to
JudicIil Merit Selection: The Nominating Process, at 38-40

4), cited in Burton M. Atkins "Merit Selection of State
Judges,* 50 Florida Bar Journal 203, at 208 (1976).

19/ Ashman & Alfini, id., cited in Dunn, supra, at 302.
20/ Burton M. Atkins, footnote 18, supra, at 208.
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favorable to their positions in court. The lay members of

the comnission may feel intimidated by the attorney members '? é

e or may not feel qualified to select judigial candidates and
defer to the judgment of the lawyer membgrs.gi/

Third, politics is not removed from the selection

process because political party rivalries are replaced by

bar politics. 1In Missouri, where the plan has been in opera-
tion for over three decades, the two major state bar as. )=
ciations, one in Kansas City, the other in St. Louis, have
o operated analogous to a two-party political system, each
‘'struggling to dominate the selection of lawyer members to
the nominating commissions. In an exhaustive study of the
Missouri Plan, it was noted:
The analysis of lawyer elections under the plan indicates
that a competitive "“two-party system" has emerged in
both Kansas City and St. Louis. Rival bar crganizations
representing district social status groups in the pro-
fession, nominate candidates and pursue techniques

_ and strategies that are adopted to meet the campaign 22/
® norms and electoral divisions of the lawyer constituency.

Fourth, the nominating committee often places the . .. ..
governor's preferred candidates on the list of nominees to
accommodate the governor. To some extent this claim is borne

o ' out by the fact that during the first 25 years of the plan's

use in Missouri, 70 per cent of the judges appointed vere
o .

21/ However, another criticism leveled against the

L Missouri Plan, that attorney control of nominating commissions
tends to produce "elitist" conservative judges, was found
not to be true in fact. Watson and Downing found that
appointees under the plan in Migsouri were essentially "local,"”
were more likely to have graduated from night law schools
than prestigious law schools, that the majority were affiliated
with the majority party, were older than judges previously

@ selected by election and tended to have prior experience in
law enforcement. There was no indication that judges selected
under the Missouri Plan were more conservative than judges
selected by other methods. Richard Watson and Rondell Downing,
The Politics of Bench and Bar: Judicial Selection Under the
Missouri Nonpar-:isan Plan, at 343-48 (1969} .

@ 22/ 1d. at 42-43.
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from ghe same poiitical party as ths governor.
Fifth, a reténtion election is just as objectionable

as initial selection of judges by election. There is no

regsdn ﬁo éssume-that the electorate will be any more informed

about judicial candidates running in a retention election

than they are about candidates running in any other judicial

election. Retention elections too often are mere rubber

stamps of incumbent judges. In 1976 in the 13 states which

held such elections, only 3.05 353 judicial candidates were

‘defééted.g%/'An impending election may also influence a judge's

work so that he or she may be reluctant to render a decision
. 2—5/

"‘ which.would be unpopular.

23/ Atkins, footnote 18, supra, at 208.

' gﬁ/ William Jenkins, Jr., "Retention Elections: Wwho
Wins When No One Loses?" 61 Judicaturas 79, at 80 (1977).

25/ The American Bar Association, while approving the
nominating commission and appointment aspect of the Missouri
Plan, has been reluctant to endorse the retention election
feature. The Commentary to Standard 1.21 states:

s
The general public should come to recognize that

a judge's retention in office should not depend on

popular election. Such elections, even when conducted

on the basis of a judge's running on his record or of

non-partisan candidacies depend mostly on name familiarity.

Rarely is the public, egpacially in densely populated

urban and suburban areas, actually informed as to a

judge's competence and fitness for office. A judge

running for reelection is often vulnerable to opposition

by special interests or on the basis of a single decision

which he had no legal authority to avoid rendering.

Hence, if politically practicable, procedures for

seiection and tenure of judges should be adopted that

do not employ elections or referendums.

American Bar Association, supra, at 48.
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~ RECOMMENDATIONS OF THE CHIEF JUSTICE

} T The present appointive system has worked well in
Hawaii, producing a competent and impartial judiciary.
It is recommended that some form of the appointive system be

 retained as Hawail's judicial selection process.

Any form of judicial selection invelving election,
whether it be paétisan, non~partisan or reteotion should be
avoided. Judicial slections, by their very nature, inject
political pressures into ths selection process and have

profonndly adversae effects on the judiciary.

Initial Seloction of sEgreme Cou:t Juatices andéd Cixouit

' Eourt Judges:

I recommend that ths ptosent system of selecting

suprems court justices and circuit court judges bs retained.

* Bxecutive appointment with senate confirmation assures both

public accountability and an 1ndependeat judiciary. As a
genaral proposition, 1 baliave that ths power of judioial
appointment properly lies with the govegnor. The governor
. acts from the broadest political base and is least vulnerxable
%to influence by any ono group while his actions are the
fmost likely to undergo rigorous public scrutiny. The governor
‘Ls directly responsible to tha electorate for the quality
. of judicial officers and a bad judicial appointment can be
-politically damaging. Public accountability is further assgured
by the reguiremant of -enate confirmation. Since supreme
court justices and circuit court judges are appointed to
the bench for terms which are longer than eithe- the governor's
term or the terms of individual senators, after appointment a
judge owes no obligations to any one individual involved in

the selection process. This frees each judge to administer
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justice according to individual conscience and the dictates
of the law ard furﬁhers the goal of an impartial and fair ;
judiciary. _ . o | ?.
Althcugh-many other aréumentS‘can be advanced in
favor of the present appointive system, the most persuasive
reason for retaining our present appointive system is that
it has produced a judiciary of a consiétently high caliber
and competence. I do not believe that we should change a PR
system which has wozrked well where no compelling reason for
change hzs been shown and where no clearly superior alternative
exis:s. . ’ .
| ' In the event that an intermediate appellate court
is established, it is recommended that judges for such a -
court be éalected in the same manner as supreme court justices

and circuit court judges.

Initial Selection of Judges of "Inferior Courts”
Article V, § 1 of the constitution provides the

legislature with the powet to establish "inferior courts".
However, the constitution dées not provide a method of

selecting judges of inferior courts. The chief justice has

. . . o . e wd
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been given the authority, by statute, to appoint district

Iedle i oiteen

court judges. It is recommended ‘that the gonstitution be
amended to provide that judges of inferior courts be appointed
by the chief justice. '

Althoush in most inotances it L8 prefarable to
vest the appointing power in the governor, there are compelling
reasons as well as historic precedence for giving the chief
Justice the power to appoint judges of irferior courts. At
the present time, district courts are the only inferior

courts which have heen created by the legislature. These )
courts were designed to deal with high volume activity and A k
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\’ia of cases, £rcm traffic violations ‘and small claims to pre-:
'liminary hea:ings for felonies. Thus, it is essential that
* the district courts remain fully staffed with judicial
t,_ officers at all times. The problem of maintaining an adequcte

- the dlstrict courts has been recognized by the leqialatuxe

1A;as needed. Howevar, the vczd c:eated by a vacancy ln a
-'_full-time district court judgeship cannot be filled by gg_
. diem judges. The ability to deal rapidly with a vicancy in
t the distzict courts iz crucial to tha smooth fﬁnctioninq of

e chc'ccurtiéystem. For thesae reascns, the chief justice, ir

‘his administrative role”és head of the coart systuia, should

‘f’have the éoucr to appeoint district court judges. Sinece the

. ag wall as readily ascestain an individual's availability.

traditionally have handled the graatest numher of cases in

the court system.‘ For instance, in the 1976-77 fiscal year,
the total caseload of all the distxict courts was 699,459

cases.. Further, the dzstrict courts handle the w;dest range

number of judicial officers to mest the growing caseload of

in giving the chief justice power to appoint per d*en judges

chief justice is familiar with the légal community, he can

agssasa the talsbt available from which to recruit new judgas

The chief justice would have personal knowledge of an indivi-
dual's professional capabilitie¢s and a nomination can be
made with minimal delay.

Judicial Confirmation Commission .= | T

Although I personally recommand retention of the
present appointiva system, 12 a chance in the judiciai gelection '
process is deemad necessary, an alternative which merits ‘
consideration is confirmation of judicial appczntments by
an independent judicial confirmation commission. This plan‘

would combine featuras of the presant appointive system
and the Missouri Plan.




Under a confirmation commiésion plan, a non- A{ﬁmai
»partisan judicial confirmation commission composed of attorneYs,_.i-
lay people andia representative of the judiciary would . ff.?ﬂ!
investigate the qualifications of individuals nominahed by '_i:fiﬁé
;he governor (in the cuse of supreme court and circuit court . ;
appoingments) or the chiaf justice (in the case of district

court appointments) and would confirm or reject the appoint-

ment. If the commission rejectad the nominee, the governeor

or chief justice would submit another name. If the commission

) £ailea to act on the nemination within a specified period of
' tima, the ncminee would automatically be confirmed.
..;}' : ’ ~ As in a nominating commission plan, the ccmpoaition
B and selection of members on the conﬂirmation commission Ls
crucial. A membar of the judiciaxy, to ba chcsen by the
chiaf justica, should serve on the cemmigsion to expressvthe
views of the judicial system. Lay members of the commission,
to bo appointed by both the house and senate or by the

governor, would reprasent the interests of the public on the'’ D
comission and insure that public concerns regarding the : ;Tﬁg
quality of judges ars influential in the selection process.

Finally, attorney members of tha commission would be able to

evaluate the skills and‘personal,qualitiq? of nominees from

a professional standpoint. Certain safeguards, such as

iimiting the number of attorneys on the commission and pro- »i} f
viding that no member of the commission be permitted to ) .?*;vf
simultansously hold political office, could also be instituted N;:,;-
to preserve the non-political and neutral character of the ';’%i‘
commigsion. ’ . PO




TABLE A
JUDICIAL SELECTION

State Selection Method

AlGbama, . ....... Appeilate, crcuit, distnict, and probate judges eiected on partisan ballots.
. udlge:ol ‘municipal courts are appointed by the goveraing body of the muaices
ity

Mof 1977. )

Alagka,..coon0ere Coure Justices, superior, and district court judres appointed by Gove

. emmee [rom nominations by Judicial Council. Approved or rejucted at firet
rmcnl election held more than 3 vears after appeintment, Recontirmed every
0, 6, and ¢ years, respectively. Magistrates appointed by and serve at plea-
sure of tie presiding judges o each judicinl districe.

ASIZO08 ... oeneeee  Sipreme Court Justices and court of appeals judees appointed by
from a list of not less Uhan 3 for each vicancy submitted by 3 §-m ber Com-
mission on Appellate Court Appointments, Maricopa and Pima County
gupsrior court judges appninted by Governor (ront a list of aot less than 3 for
each vaca submitted by 3 9-member Commission on Teizl Court Ap~
pointmems for each county. Superior court judees of other "12 counties
elected on nonnartisan ballot (partsan primary); justices of the peace el
‘on partisan ballot; city and town magistrates selected as provided by charter
or ordinance, usually appuintad by mayor and council, R

Arbancas.coeveees  All clected on partisan ballot,

Californis......:. Supreme Court and courta of appeat judges appointed by Governor with ape
proval of Commi on Judicial Appointmeats. Run for seclection on record.
All judges elzcted on nonpartisan ballot.

Colorzda, . ccoeces &d of all courts, except Denver County and municipal, appeinted initially

from lises submitted by uonpartisan nominating commissions;

sun oa record for retention. Municipal judges appointed by city councils or
town boards. Denver County judges arpointed by mayor {rom list submitted.
by rominating commnission: judges run on record for reten

Connecticnt...... All appointed by Lecislature from nominations submitted by Governor, ex-

: cept that probate'&x)dgen are elected on partisan ballot.

Delgwars........« All-appointed by Governor with consent of Senate. '

Floride....eeceer. All clected an sonpurtisan ballot.

Georia. . o.veees Al elocted 0n partisan ballot except that county and somo city court. judgoes

are appoiated by the Governer with consent of the Senate.

HOTAl . eaeeeecaes Suprems Court Justices and cireuit court judges sppointed by ths Governor
:t“&e eosnaent of the Senate, District magiswates sppointed by Chisf Justice

tate. ’

14280, .eesssesse. Supreme Coure and district court judges are elected on nompartisan bellot,
Magisuates sppoirted by District Mepistrate’s Commitsion for initial 2.vesr
term: thesesiter, run on record for roteation {97 4-ysar twrm on aonpartisn

fudges are oppointed by circuit judges and servo t.year terma,
udges of appellate courts appninted by Governor from a list of 3 fer each
¥acancy submitted by a T-member Judicial Nomination Comemiation. ‘
oor appoints members of municipal courts and several counties have judicial
gominaiing comifssions which cuhmit o list of pominees to the Governer fer
sppointment. All other judges ars elucted. T R
JOFHB. coasrinsssss Judges of Supreme and district caurts appointed initially by Governor from
iste submitted by nonpartisan jinating commissions. ApD i erves
{nitial 1-yenr term and thena runaon record for retention. District associate judges
run op record for re! sif not T ed of office becomes vacane, rep'aced
by & full-tima judicial magistrate. Full-time judicial magistrates appointed by
district judges in the judicial election district {rom nominees submitted by
county judicial magistrate appointing counimission. Part-time judicial magis-
. trates apnointed by county judicial magistrate appointing commissions.
BARCDE, eeeeernses Suprema Court Judges appointed by Governos from list submitted by nominat-
ing commission. Run on rezord (or retention. Nonpartisan selcction meth:
adopted for judges of courts of general‘jurisdiction in 23 of 29 districts.

Reatucky...r.... Judgesof Court of Appeals and circuit court judges eiected on nonpartisan

liot, All others elected on partisan ballot. Py

Loulclans......... All elected on open {bipartisan) ballot.

BMEING. « cosssesas Allappointed by Gavernor with consent of Executive Council except that pro-
bate judges are elccted on partisan ballot. .

Maryland..cocoee &:dgu of Court of Appcals, Coure of Special Appeals, Circuit Courto and

Bench of Baltimore Gity anpeinted b{)Governcr. elected on nonpartis
gan ballot after at least one yesr's service. District court judges appointed
by Govercor subject to conkrmation by Senate.

Masaachusstid.... All.appsinted by Governnr with conzent of Exccutive Céuncib_Judicial Nomi-
naring Commiissian, sstabllshed by exréutive ordar, sdvises Govienor on ap-
pointmant of judges.

Michiges........ All clceted 0n noupartisan ballot, except municipal judges in accordance with
local charters by tocal city councila. .

Minacsotd........ All elected on noapartisan ballot. Vacancy filled by gubernatorial appoint-

.. . ment,

Misalssippl....... All ciected on partisan ballot, except that city police court justices are 3p-
+pointed by governing authority of cach municipality.

Missourl..c.oanene mges of Supreme Lourt, Court of Appenis, cireuit and probate courts in St.

is City and County, Jackson County, Platte County, Clay County and
doeven St. Louis Court of Criminal Correction appointed initially by Lovernor from
pominations submitted dy special commissions, Run on record for ~eelection.

All other judges elecied on artisan ballot.

Moatags......... All elected on nonpartisan bailot. Vacancies on Supreme or district courts
and \Workmen's Conipensation Judgo biled by Governor according to established

appeintment procedure. : .

Nebraska......... Judges of 31l courts appointed inidally by Governor from lists submitted by

ipartisan nominating commissidns., Run on record lor retention in otfice in

general election following initial term of J years; subsequenttermsare 6 years.

tailot.
IUR0B.ceeneonses All elected on partissa ballot and rua on record for retention. Acsociata
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Judicial tenure and compensation provisions should
be guided by two p:inciples:él First, tenure and compensation
. should be adequate to attract highly qualified persons to
the bench and to retain those persons in judicial service.
Second, tenure and compensation should be designed to insure
judicial independence.

Art}cle V, Section 3, paragraph 3 of the Hawaii

Constitution provides:

The term of office of a justice of the supreme
court and of a judge of a circuit court shall be ten
years. They shall receive for their services such
compensation as may be prescribed by law, but no less
than twenty-eight thousand dollars for the chief
Justice, twenty-seven thousand dollars for associate
: . ) justices and twenty-five thousand dollars for circuit
f T court judges, a year. Their compensation shall not be
| ) decreased during their respective terms of office,

unless by general law applying to all salaried officers
. . of the State. They shall be retired upon attaining the

&tge of sevanty years. They shall be included in any
l retirement law of the Stata.

| ' . TENURE
’ Tenure provisions are intimately tied to the
! judicial selecticn process. Initial selection procedures a
] and retention methoda.affect the length of time a judge will
serve on the bench. In those states that have adopted some
form of the Missouri Plan where judges are appointed for a
trial period and then stand on their records for retention,

[ )
initial tenure is short (usually l-3 years) with tenure

2/

after a retention election being longer (usually 6-11 yea;s).'

1/ Legislative Reference Bureau, Hawaii Constitutional
Convention Studies: Article V, The Judiciary, at 29 (1961).

2/ For instance, in Alaska supreme court justices are
appointed for three years and then run on their records for
retention every ten years thereafter; superior court judges
are appointed for three years and then run for retention
every six years thereafter.
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Gena:ally,lthose.states utilizing the elective method seem
to have shorter judicial terms.é/ In Hawaii, supreme court
juétices and circuit court judgqs serve for ten years under
our constitutional provision. District court judges serve
for six years under statutory provision.4

Hawaii's tenure provisions are comparable to those

~ of other jurisdictions. (See Table A.) Terms for judges

gerving on courts of last resort range from five years in
Guam to life tenure in Rhode Island. Massachusatts, New
Hampshire and Puerto Rice all provide that once appointed,
the terms of judges of the highast court continuas until the
age of 70. In New Jersey, after serving an initial term of
7 years, a high court judge can be rzeappointed for life.

| The Amercian Bar Assoclation, as part of the recom-
mendar:ion that gstates adopt judicial selection pzeceduxeé
which include a nominating commission with f£inal appointment
by the chief aexecutive, advocates that a juage hblé office
during good behavior subject to inguiry concerning fitness
&t any time.é/

Longer judicial terms are desirable for two basic
reasons. First, the lohqer the term, the more likely it
will ba that a qualified judicial candidate will accept a
judgeship. Attorneys in private p:acticéz'o: even those in

government service, are reluctant to give up lucrative,

3/ 0of those states which utilize the elective method,
ovar two=-thirds have six or eight-year terms for judges of
the court of last resort.

4/ Hawaii Revised Statutes § 604~2 (1976 Replacement).
S/ American Bar Association, Standards Relating To

Court Organization, Standard 1.21(b){iii), Commentary at
LY 1197ZE.
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permanent positions‘ﬁnless theylare assured of a long-term
commitment. Second, longer terms aid in insulating the
judiciary from control by either the executive or legislature,
or outside political foxces.. A judge who must be re-elected
or Qeappointed after a short term of vears may find it
difficult to make impartial decisicns on controversial cases.
In Hawaii, judges serve for longer periods than the governor
or legislators and longer judicial tenure is seen as insuring
the jJudiciary’'s independence. Another reason for lenger
judicial terms, as noted by the Ccrmittee on the Judiciary
at the 1968 Constitutional Convention, is to insure that
'there is adequate accrual towards retirement pensions after
one term on the banch, espegially for those judges with no

prior governmental serxvics.
Proponents of shortexr judicial terms argue that

shorter terms make it pogsible to remove judges who have not
pezformed their duties well and to prevent judges from
remaining on the banch to advancéd ages when their efficiency
may be.curtailed.7 However, other methods such as st:bng
disciplinary ana removal procedures and compulsory :eei:ément
are available to handle these problems.

These factors were examined by the Committee on
the Judiciary in the 1968 Constitutional ¥onvention when it
recommended changing the shorter tenure provisicas then in
effect (seven years for supreme ccurt justices and six years
.for circuit court judges) to tan-year terms. Tha Committee

noted:

6/ Proceedings of the Congtitutional Convention of
Hawail of IJ68, Vol. I., Standing Committee Report No. 40,
at 200.

7/ Legislative Reference Bureau, supra, at 29.
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The fear of the opponents of longer tenure that
this may perpetuate "bad" judges was considered bv this
Committee. But the safeguards as contained in the
removal clause of Article V together with the benefit
of hindsight in assessing the prior history of judicial

appointments greatly outweighed and prevailed over any

meritoriocus sentiment for retention of the present
tenure in office. 8/

Another aspect of tenure, one dealt with in Hawaii's
constitutional provision, is compulsory retirement. Hawaii,
like many states, requires that a Judge retire upon reaching
the age of 70. The American Bar Association recommends in
Standard 1.24 on the Retirement of Judges that "{jludges . . .
should be required to retire at age 70."9 The Commentary on
this standard, notes that "(a) compulsory retirement system
makes gossible the orderly termination of service of pecple
who, on the average, have reached an age when their physical
and mental powers do not permit them to carry a full workload.
Compulsory retirement inevitably works arbitrarily in many

.Cases, unless the age of compulsory retirement is fixed so

high as to defeat its purpose. The consequences of not
having compulsory retirement, hovwevar, are unfortunate and ~
Sometimes unpleasant both for the court system and for the
judge himself. No spectacle is more tragic than that of the
judge who hangs on in office bayond the point of his disability,
wishing to beliave he is still deing his job, but suffering
the doubts of others and himself that he 1s.”l2/

The American Bar Association alsc recommends, and
geveral states currently provide, that where a judge who is
fully able to perform the duties of an active judge is retired

upon reaching the age of compulsory retirement, he or she

Yy I

9/ American Bar Association, supra, Standard 1.24,
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: should»be,eliqible for call for active sérvice in such

11/
assignments as the chief justice specifies.”  Until recently,

under statutory §:ovision, retired justices of the Bawaiil

supreme court over 70 years of age were ineligible to serve
12

temporarily on the court as need arose. However, in the

1978 Legislative Session, an act was passed to amend this
13/

provision to allow such service.

COMPENSATION

- Although it is generally recognized tha£ judicial
salaries and benefits should be sufficient to attract well-
éualifted and competent individuals to the bench, the
difficulty lies in determining the extent to which judicial
compansaticn should bs detailed in the Constitution. Incoer-
poratlcn in our Constitution of specific salaries would get
Judicial compensation for a ten-year periocd, an unrealistic
and undesirable practice. Howaver, giving the power to the

legislature to set judicial compensation permits the legislature

"to roflect disapproval of judicial decisions by :edacing

judicial salaries and thus endangering the independence of
the judiciary.

Hawaii's present Constitution while giving the
legislature the power to set judicial salgries provides a
minimun amount below which salaries for supreme court justices
and circuit court judges cannot be set. The Constitution’
also providas that judicial compensation cannot be reduced
during a judge's term in office uriless by general law epply-
ing to all salaried officers of the State. These two provisions

8eem to act as safeguards on the independence of the judiciary.

1l/ 1d., at 63.
12/ Hawaii Revised Statutes § 602-11 (1976 Replacement).
13/ Act 114 (4.B. 1889, H.D. 2, S.C. 1).




'aoweve:. it should bte noted that since the Constitution

makes no mention of district cour:t judges' salaries, the

leqiélatu:e does have the power to lower those salaries at

anytima.

Judicial salaries under Hawaii's prasent statutes

are substantially higher than the minimums listed in the
14/
Constitution. The present salary scale is:™

Chief Justice $47,500
Asgociata Justicas 45,000
Cireuit Court Judges 42,500
Diastrict Court Judges 40,000

Thase judici#l salaries compare favorably with those of
othar states. Hawali, which is llth among ths statas in
psr cazpita iacems, ranks lS5th among the states in compensgation
to its highast appallata court judges and 8th in compensation
to ite trial court judqas;ls (See Table B.) |
Bawail's salary scale alse maet¢s American Bar
Association Standard 1.23 on Judi;ial Compensation, which
states, in pare:
Whera judges of courts of higher jurisdictional rank
recaiva larger salaries than 3judgas of courts of lower
jurisdictional rank, the differential should be small
in recognition of the important r-spensibxlxties that
all judges assume. 16/
Although Bawaii's judicial comggnsation system has
workad well in the past, the Commentary to Standard 1.23
racognizas that "[t]he task of periedically reviewing judicial
compensation leQels should be performed in a systematic way

by pecple who have gqualifications to do so. Review of

14/ Hawaii Revised Statutes § 602-2, § 603-5, § 604-2.5
(1976 Replacement).

15/ Tha salary of a Federal District Court judge is
$54,500, while judges for tha Fedaral Courts of Appeals ara
paid §57,500. U.S. Supreme Court associate justices are
paid $72,000; the Chief Justica's salary is $75,000. (A3 of
February 1977.)

16/ american Bar Association, supra, Standard 1.23, at 58.
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judicial compersation by the legislature alone involves the

rigk of iAdifference, and frequently involves also the
complicatioglof ralating increases in judicial salaries to
increases in the legislators' own compensation. Review of
judicial compensation by the judiciary itself is self-
serving and entails unseemly advocacy of personal interest.
A more satisfactory method of performing the task is the
creation of an independent agency having this specific
responsibility. The suggested agency is simiiar to ones
that ﬁave been constituted to review and recommend salary
structures in the executive branch of gove:nment.“ll/

Many states presently have ccmpensation commissions
which determine salaries for members of the executive,
legislaﬁive and judicial branches of government. (See
Table cC.) Nineteen states have such commissions which make
pay rate recommendations for judgeg. Of those nineteen
states, Louisiana and Alabama have compensation commissions
for the judiciary specifically while the other seventeen
. state commissions review the salaries of specified legisla-
tive and sxecutive officials, as well as the judiciary.

The powaers and functions of state salary commissions
fall into three general categories: b

(1) In two states commission recommendations
become law if they are not acted upon by the legislature.
In Michigan, the sama is also true, but commisgsion recom-
mendations apply only to supreme court justices.

(2) Recommendations by the compersation commission

must be considered by the legislature in six other states.

17/ 1Id. at 63.
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'(3) The recommendations of the compensatxon com="
-mission are advisory only in ten states.iﬁ/ .

A‘report of the Subcommittee on Judicial Salafies
.of the National Conference of State Trial Judges concluded
that of the fourteen states that had compensat;on cormmigsions
as of Novembe: 1974, "the majority of these states hava made
significant, if not dramatic progress in improving jﬁdicial
salaxies.“ig The subcommittee.attributed the effectiveness
of these commissions to one or more of the following char-
acteristics:zo
. 1. They were composed entirely of non-judges;

‘2. Their duties embraced recommending the

salaries of top officials in all three
branches of state gcvernment:
3. They retained professioral cons ultants'to
- . develop a strong factual base for proposed
: - " - salary adjustments; ard,

4. They paid careful atzention to timing and
technique in submitting their proposals to
the legislature.

Another method used in several states to sat
judicial salaries is a "floating salary” statute.gi/ Cali- ~
fornia, Massachusetts and Tennessee provide for judicial
salary increases based on a consumer price index. California
utilizes the California consumer price index while Massa-

chusetts and Tennessee use the U. S. cons@mer price index.

18/ Naticnal Center for State Courts, “"Memorandum on
Judiclal Compensation Commisaion,” OctoLer 4, 1977, at 2.

19/ "Subcommittee Reports on Judicial Salaries,” 15
Judges Journal XIV, Fall 1976.

20/ 1d.

21/ National Center for State Courts, Survey of Judicial
Salaries in State Court Systems, at 23-24 (October 1977).
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Maryland provides for automatic salary increases for the
judiciary based on qeneraiisalary increases awarded to all
22 )

state employees.  Rhode Island provides for automatic in-

eame e = g -
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creases according to the length of time served on the bench
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22/ 1In Maryland, such increases result from across the
board salary increases awarded by the legislature. In Hawaii,
another possible method for determining judicial salaries
would be to base judicial pay inc-eases on pay increases
given to other state employees through the collective bargain-
ing process.
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RECOMMENDATIONS OF THE CHIEF JUSTICL

Tenure and Retention:

Bawaii's constitutional provision providing for
ten-year terms of office for supreme court justices and
eircuit gdurt judges should be retained. A ten~ysar term is
desirable becausa it is more likely to attract qualified
judiciai' candidates and aids in maintaining the judiciary as

an independent branch of government.

; If the mstnod of initially salecting judges includes

confirmation by an independent commission, it is rc¢ zommsnded

that tha sama commission evaluate all supreme court and cizcu;t

. court judgas for rerention on the bench at the end of each
'~'u tun-yeaz term. The commission Bhould hava tie powa: to deny
}:?;ijzetantion to any judge who it feels is not £it to continua
uon tha hench. A judge determined by the commisaion to be :

qualifi@d will ba able to remain on the benca without going
th:cugh the appointment procass. This procadurs wauld N

: depoliticize tha retantion process &s well as aid in insuzing

that qualified judges remain on the bench ginue judges will
ba reviawed solely on the basis of thair pe:formance by an
independent commission. . )

 The legislaturs prusently seots the terms of full~
time ju?qss of inferior courts. The legislature shonld
:étain this power. Should a confirmation commission system be
.adopted; full-time inferior court judges shoulﬁ alsc undergo
periodic review and rstention evaluation by the judiéial
confirmétion coemmission at intervals established by the
legislature. ‘

Pinally, the requirement of retirement upon attain—

ing the age of seventy years should be zaetained in the
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constitution gngdextended to apply to.all full-time state
sourt judges.

"

) Compensgation:

A salary commission should be established by cen-
stitutional amendment to review asd make recommendations on
judicial salaries to the legislature. Although such a
commission could be established by the legislature without a
constitutional amerdment, in order to avoid any future
question as to the source of the commisaion’s pover, a
constitutional provision i3z recommended. It is further
racommended that such a commissien review salaries of all
state judges, including tha compensation of judges of in-
ferior courts, and that the recommendations of the commission
be d:cmed law unless acted upon by the legislature within a
certcin number of days. The compesition of the commission
should ba Laft to the legislature ?ut as a ganeral principle,
the commission should bg~composed of persons representing
all threa branches of government. If a commission is J
egtabliched to recommsnd salariez of o%ficezs in the executive
and legislative braachss of government, the samse commission
could make recommsndations on judicial salaries.

The provisicn in our constituti®%n that the compen-
sation of guprema court justices and circuit court judges
may not be lowered except by general law applying to all '
salaried officers of the state should be retained and
extended to include all full-time judgas of the statae.

This provision, insuring that the independence of the
judiciary is not jeopardized by the threat of lowering
salaries, should be extendad to protect all state court

judges from outside political and economic forces.
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TABLE A

TENURE OF JUDGES
(In Years)
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Sourca: Book of States 1976-77, Council of State Govern=~
ments, at 94-95 (1976).
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TABLE B
)
Rl Rems  Cosreend Sciesy Comvtand Solewy Percaned locesd Pepalcites i
‘o ° .
JUdIClai I Cuiiforms 02938 Califoemma 9156 Alzska Catifornia |
1 ewYork 80573 Now Yoex 48993  (iroa New York
: 1 New lmey 56.00C Alasha 43576 Counoencut Tezss k
Salaries i Pewoma 35000 Kewiersy 0 Nevada n
¥ $  Michigaa $3.600 Miscoust(S) 45,000 Dstsvere iflicos
®
income and o Alssia $2997 Premphasis() 49000 Newlersey
) T Tennomes 0.9 Scuth Carctinal$) 43000 Culiforms Michigse
. S Minoatt) 50060 Hswedl (8} 41500 Naw York
P lat ion 9 Lousiznnid 0000 (Winoia G} 47500 Margiesd New Jene?
Opu O 10 Missoeni®) $0.000 Loelswan i) 42500 Mistugen Massachuietts
3
1 Tesss 3.£ Miszsomith t%g 3.-&: North Carciins i
Popuh i and income 13 Miarown 9. virgira i) 4L aahtagton {ndisns
fre zhmt‘; s, ﬁgu;u are 13 Muyiand 48499 Tetneare 41.99) Weoming Virgma
P a the U.S. Depastment of Com- 14 45,368 Moeytand 41,100 Messachuwers Ceorgra
mercg and Bureeu of Ceasus, Stanise 1S Hewesil®) 45000 looe 49000 Colorusto Missourd
lil-‘;; Absrract of the Unired States e lowa (19} . so0 Sssourattts o Risats litond Wcorsie
1 Socth Carciizg11S) &5, weskiogen 9.000  Kaxszs eRnIINES
9 .Whereanmhersta‘;ahauhefm b4 o i Dgea i -
. rank. rank i shows in paremhesss. 19 Weshingroa(id) 45000 MosasnmeTs B39 love Misncroty
: The salaries reperced for the highese B Nomh Carciiza 43,408 .29 Odle toctsians
appellate court rofer 1o the salaries paid g Plortds 30.3;3 New Hemphice ﬁ'ﬁ Oregea Alzbgese
to associate justices. Ths general trial Messasbesars o7 ¥acoasia rafagred
) N j D Oxiswuse 41000 North Carcling 53 1T Komruesy
’ court salasies refor to swandard swree 3 Oregon A8 Kesrsety 29 prys ot Connortases
paid wmfmmﬁaem 3 Cokenln 40,000 Momienailes 35000 Texza fovn
3 Ceargta 29 $0.000 - Concnpriv? (26} 3.500 Matrasis Scurh Carcilsn
77 Gl £0.005 Moven Ceban 1203 14500 Minezaota Oklehomt,
28 Nebracka 30.730  Tenas (P 3.50 flonda Colerado
3 Kenmeechy 0000 Rhoae Iiland 3,106 Misteurt Misssstans
30 Neo Hempiire 30,500  MNow Matco 1.633 Mow Hammidize vot
3t loglens 35.160 Utsh $3.500 Aricona Kanuss
® 31 Oulchoma 38000 AnroRatdD 1.000 Idako pyosiny
.. 33  Artons 317.063 CotoredoiJD .000 Oulahomis Az¥and
L . 3 - Norty Caken 58,500 Georgrad 1550 Mestns Wags Visqitta
; 33 Nqou Mosxo JAXS  Artisoe N.5i6 Georps Naewy -
38 Rhode lyand 38,300 West Virginia 1.0 Umh Uk
37 Conncrocet 3D 35,600 Wiscomind 31,00 Varmoa? New Moo
' ' 38 Menteao )P JA.000 30.500 Teanascso MaRe
¥ Uwh 35,500 Mitssupniln 30.000 Ksmuzav Roca tsiced
' & Kowcdare® 15000 Ncseaad)9) JO000  Naech Carctina Hooud
® § WeuVirpriatdd)  19.000 South Dszom(J® 30003 Nomh Bakots 1daho
41 Arkamses 34,308 Vermostt39 00 Wen Viegnia New Hemtshire o
4]  Kemcaa® 36000 WegrmmgIP 0000 Loursuaa Mosisng h
M Missusna) 000 Mietmgand 20100 Muez Scuth Dakoea g
43 Albema 33500 ldsho43) 23,300 New Mexto Norvh Dvcous i
w w 12500 Munus? 8.500 Scwzh Carciing Newadn :
47 Sowth Dators 33000 logians® 16.500 Aldecns Ovizvar
48 Verment 31750 Alabama® $5.000 Arnassss Vermont
& idato 31.500 OMio® 13,300 Soath Dattos Wyaming
@ 9 Muse 29000 Okianomad 1000 Missanpn Alasks
}
8Uocal suppierants may bo 24dcd 19 $1A20 PaY..
BRank is besad on lower flgure of salary rangs.
o
.Source: National Center for State Courts, Survey of
Judicial Salaries in State Court Svstems,
at October 7.
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§859-716 to 726

2
2 by Speaker of llouse
4 by Suprese Court

iobursenent of
expenses .

fntroduced in the legis-
lature, they must contair
the compunsation recam-

eendzd by the commission.

° o ° ] N E ° ® ° o o
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TABLE C i
STATE SALARY COMMISSIONS L;
:
, NUIBER G
A oy APPOINTHENT OF “).’
v ] STATE HAME OF COMMISSION AMIMORTZATION MENBERS MEMBERS COMPENSATION POWERS OF COMMISSION ,’
. I
Alabama Judicial Companaation Alabama Const., S 1 by govaraor FPunds are Rucorumandations are to i
) GCommisaion Art. 6, §148 1 by Pres: of Scnate appropriated be subaitted within the
\ : 3 by Spsaker of Houso for exponses. tirst Eive days of a g
’ 2 by Rlabama bar legislative session. The:
\ become law if not acted i
upon by leglslature.
1 IS
’ Arizona Commisslon on Salaries Arizomna Const., 5 2 by goveiner Megbors serve  Recoamendations agpply to
for Elective State Sec. 13; Arizona 3 by Pres. of Senate without coapen- judges. They become jf;,
) ofticors Ravised Statutes 1 by Speaker of #House® sation but are effective Lf che legisla- By
§531-1901 to 1904 1 by Chief Justice reicbursed for ture does not act upon 1
travel and sub- them within 90 days of ;;é
2 sistence. submission to that body. N
. D o
1 o
Culorado Colorado Steta Ofifi- Colorado Ravised 9 2 by Prea. of Senate Sarve without Recommendations apply to '}f
cial’s Compemsaticn Statutes §2-3-801 2 by Spaaker of llouse cogpensation judges. 7They are to be 1“
Couvmissicn to 6U6 3 by Governor but are reim- considered by the leyis-
2 by Chiaef Justica bursed for lakure.
expenses.
Coanec~ Conpenvation Comal~ Connscticut Gane- 1n 3 by Guverno: Servs without Recoomendations apply to
ticut sion for Elected aral Statutaes 2 by Pres. of Senate compansation judges. They must be
State Officials Aanotated, §2-9a 2 by Speakex of llouse but sre relm~ considered by the legis-
and Judges P 2 by each of the bursed for lature.
. minority leaders of expenses,
the legialatuzo
Florida State Officers® Com- Florida Statutes $ 2 by Goveznor Serve without Recomsendations apply to
pensation Commission Anpotated, 2 by Pres. of Senate cogpansation judges. They are purely
§112.192 2 by Speaker of llouse but are reim- advisory in nature.
2 by Chief Justice bursed for
1 by other & monharsg expensen.
Guorgia Scate Counlsyion Georyla Code 12 4 by Governor Compenaation i3 Recommendations apply to g‘
on Conpansction Annvtated, by Lieut. Governor §25/day and re~ judges. f pay biils are '
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. NUNLER
: 0P °  APPOINTHEITP OF
SOATE NAME OP COMMISSION AUTIHOKLZATION MEYERS MEMBERS COMPENSATION POWERS OF COMMISSION
Illinois Comuiasion on Compen= Illinois Anno~ s By Governor §$50/day to a Recomnandations apply to
* sacion of State and tated Statutes, paxioum cf 100 judges. Tha Commiasion
Local Goveramant Chapter 127, §551 . days per year. has a purely advisory
Officlals to §554 Reimburzement  function.
of expenses.
Towa ‘Towa Code Anno- Recommendations apply to
tated, §2A.5 judges. General Assembl
must consider reccruenda
tion of the Commission.
Kentucky Public Officials Com- Kantucky Ravised s i by Govarnor §50 psr diem Commission makes specifi.
pensation Comalssion Statutes, Chapterx 1 by Lieut. Govarnor and reisbursa- recomnendations to legis
. (1] B by Speaker of House" ment of lature. Uncartain as to
8 application of recommen~
3

Loujsiana

Michigan

Minnesota

Commission on Judicial
Compensation

State Officers Conm-
pensation Cosmission

Cowpenaation Review
Board

Louisiana Statutes 15
Annotated, Revised
Statutes §13:42 to 46.

Michigan Consti~ 7
tution, Art. IV, '
Sec. 12. HMichigan
Statutes Annotated
§3.255 (51 to 56).

Mirnesota Statutes 2
§15A.041.

N DO T (YO "

by Prea. of Senate
by Chiaf Justice

3 by Governor

1 by Chief Justice

1 by Chaizman of Con~
farence of Court of
Appuals Jedges

1 by District Judges
hssoclation

S by preaiding officer
of House

4 by presiding officar
of Senata

By Governor

eupensea.

Sarve without
compensation
but expenses
are reipbursed.

dations to judiciary or
to salary.

Comnisgion serves in an
advisory capacity.

Recommendations apply to
Supreme Court Justices
only. They become effec
tive unless challenged b
the legislacure.

Recommendations apply to
judges. Review board
segves in an advisory
capacity.
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New York

Ohio

South
Dakota

R

e ik gh = s o

T sl

Coumission on Legis-
lative and Judicial
Salaries

Stata Employezs
Compensation Board

Cosmission on Sal~
aries for Elective
State Officlals

Revisod Codo of
tontana 59-140) to
1404

"Buecutive Law, Art. 9

27-A

chio Ravised Coda S
Annotated, §143.10:.1

[ J

South Dakota Coo-~ S
piled Laws Annotated
§3-8-1.1 to §3-8-6

3 by majority and sino-
ity leaders of both
houscs of laegislature

3 by Governor

2 by Prea. of Senate -
2 by Speaker of Asscebly
2 by Chief Judga

Mechers are: Director
of Stata Personnel;
nirector of Pinanca;
State Auditor); sesder
of the Wause chosen by
the Speeker; membar of
the Senate chosen by
Pres., Pro Tom, |

2 by Covernor

. 1 by Pres. of Senate

1 by Speahar of llouse
1 by Prasiding Judge
of Suprema Court

@ - ¢ o L ® ® ® @
»/ .
. HUMLER
S oy APPOTNIHENT OF
S ATE NANE OF CONMISS ION AUTHORIZATION MEMBERS MBRS COMPENSATION POWNERS OF QOMMISSION
Missouri * uissouri Coocpensation Exzécutive Order 9 3 by Governox - Mo inforpation Recomeendations are ad-
Coamission of Governox 2 by Pres. of Sanate available. visory in pature., They
2 by 3peakoar of liouse - apply to officials in
2 Ly Chief Juetice the three govaxnment
branches. -
Hontana Montana Salaxy montana Const., 8 2 by Governor $25/day and Racomaendations apply to
Commigsion Agrt. XI1E, Sec. 3 2 by Suprese Court reipbursemsnt judges. They ave only

for eupenses. advisory ln natura.

$100/day to a Recommandations apply to
maxizum of judges. ‘They must be
§7,500 par Com~ considered by legisla-
mission msmber ture.

and reisburse-

munt of expenses.

$50.40/day for Recommendations are
legistative advisory.

- magbers.

Serve vithout Recommendatlons epply to
compensation judges. They are only
but are entitled advisory in nature.

to axpenses
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utah Executive Compan- Utah Code Anno- - § 1 by Govermncr $25/day and Recommendations apply
sation Comaission tated, §67-6-13.5 1 by Pres. of Senate roimbursement only ‘to stata paid
to 13.12 - I by Spueaker of House of expenses. judges. They are only
2 by other Commission advisory in nature.
surbexs ‘
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NUMBER
cP APPOINTMEN? OF
STATE o HAME OF COMRISSION AUTHORIZATION KEMBERS MEMBERS COMPENSATION POWERS OF COMMISSION
Verzont Statu Eaployeas® Com~ Vermont Statutes 9 3 by bargaining rep- $15/day for Recommendations apply &«
pensation Raview Board Annotated 3, §324 résentativea for state non-state wembers of the judiclan
: erplaoyees. employeas; all makes recommendations te
6 by Governor menbars reim- governor prior to conves
bursed for ing of general asseably.
reasonable ex- .
- penses.,
Washington Hashington Ravised 7 warhors aras Prea. of Recopmendations apply t¢
Code Annotated, Pugot Sound Univer- all judges. They wmust )
§43.03.028. sity; Pres.of Washing~ considered by legislatos
ton State University; in their legislation.
Chairman of State Per- -7
- soanel Board; Pres. af
ass'n of Washington
Businessmen; Pres. of
Pacific Northuest Por-
gonne) RKanagers Ass'ng
Pres. of State Bar Ass'm
Prag, of Hashington State
“ LaborCoancil
FEDERAL Fedaral Commission Title 2, U.S.C.A. 9 by Presidant $100/day and Recommendations apply t«

judges. They are sub-
mitted to President and
used in his budget recos
mendations, which becom
effective 4f not alteret
by legislation.

travel} and per

on Executiva, '55351-36l by Spaaker of House
dien axpenses.

3
2
legislativa, and 2 by Pres. of Scnate
* Judicial Salaries 2 by Chief Justlice

Compiled by the Research and Information Service of the Matlonal Centar for Stote Courts, 1976. {updated May 1277 and -
{ Octuber 1977.) : -
! Although a fifty-state survey was pot conducted, our ragaarch indicatas that this chart is complate.
: .
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A good system of judicial discipline is necessary

even where the}best judicial selection process is utilized.

e eddira

° , The public looks to the judiciary and the individuals admin-

istering justice to settle disputes and define and enforce -
the laws in an impartial and raticnal manner. The public
_ further demands honesty and integrity in all acticns of a
o ) judge, whether in fulfilling his or her duties on the bench
or in private life. When a Judge's conduct fails to meet
these standards, the public's confidence in the dacigsions

. of the courts and in the judicial system as a whole is - i

undermined. Thus, a stroang disciplinary system is necessary 3
i to pPrevent erosion of public confidenca in the effectiva - !
operation of the judicial process and, in extreme casas,
® to restore it.
' In the past, judicial misconduct and disabiliey
‘were dezlt with by four traditignal procedures: impeachment,

' address, resolution and recall.” In'a typical impeachment
proceeding, the lowar house of a bicemaral legislature acts' -
.as a graﬁd jury, drafting charges agai:nse the official to

be removed, and the upper house acts as the judge anc jury.

® Address is a formal request from the legislature to the

fgbvemor: seeking the removal of a judge. gesoluti.on, very
muc!t like address, requires a resolution and vote by two-
thirds of the legislature for the removal of a judge to : ' '

be effected. Recall is analogous to initiative and referen=-

dum; if a certain percentage of the voters sign a petition »
Lo recall a judge, a special election is held to determine
‘ whether the judge should be retained.

1/ As of 1971, 46 state constitutions as well as T3
the federal constitution contained impeachment provisions, } :
28 states had address procedures and 7 states had reecall
: provisions. W. T. Braithwaite, Who Judges The Judges?
® Amercian Bar Foundation, at 12'(13'715. A faw states,
:: including California, had resolution procedures. K
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Impeachment, address and resolution have been
criticized as inadequate removal devices largely because of
2

® _ the shortcomings found in the legislative process.” The

SR R 0 bl oS S

process is cumbersoma and lugislators have neither the time

nor the ability to undertake the role of a judge in a formal

court proceedinq.- Further, such proceedings are usually

accompanied by widespread puhlicity before a determination

of guilt or innocence, thus injecting a strong partisan
element into the proceedings and perhaps resulting in prejudice
P to the individual judge. Finally, there is usually nc method

_ ,
ook s A bl

for the screening and investigation of complaints and a

case of miécondgct is not likely to reach the attention of

the legislature unless it involves flagrant corruption.
® - Recall, like impeachment and other legislatively
based removal actions, also suffers from the lack of a
procadural device for the evaluation of cémplainta against
judqse.é/ Again, only the most flagrant misconduct is likely
to beAaddzessed hy such a procedure and it can be an eutremely -
costly process where recall petitions require thousands of
signatuies. ) . ‘
[ Our present Constitution, unlike those of a majority

of states, ccntains no procedure for impeachment, address,

resolution or recall‘of judicial officersi Prior to the

1968 amendments to the Conatitution, however, there was a

provision for removal of judges by the legislature:

2/ See J. T. Swain, "The Procedures of Judicial
@ Discipline,” 59 Marquette Law Review 190, at 196-197 (1976);
W. J. Rocha, "Juazc%aI Discipline in California: A Critical
Re-evaluation,” 10 Loyola of Los Anceles Law Review 192,
at 193-201 (1976).

3/ Roche, id.




They [judges] shall be subject to removal from office
upon the concurrence of two-thirds of the membership
of each house of the legislature, sitting in joint
session, for such causes and in such manners as may
be provided by law. 4/ :

However, the Constitutional Convention Judiciary Committee
recommended deleting that section of the constitution and
incorporaﬁinq the removal process into the retirement pro-
cedures provided in another section of the article on the
judiciary. 1In Qoing so, the Committee noted:

{Tlhe legislature has done very little if anything
to implement rules and procedures by which a judge
may be removed. 5/

The proposed amendment was adopted by the voters and Article V,
§ 4 of Hawaii's present Constitution reads:

Section 4. Whenever a commission oxr agency,
authorized by law for such purposa, shall cestify
to the governor that any justice of the supreme
court or judge of a circuit court appears to be so
incapacitatad as substantially to pravent him from
performing his judicial duties or has acted in a
manner that constitutes wilful misconduct in office,
wilful and persistent failure to perform his duties,
habitual intemperance, or conduct prejudicial to the
administration of justice that brings the judicial
office into disrepute, the governor shall appoint a
board of three persons, as provided by law, to ingquire
into the circumstances. If the board recommends that
the justice or judge should not remain in office,
the governor shall remove or retire him from office.

"+ It is generally :ecognized that the traditional

methods of removal for judicial misconduct have proven
s

4/ Hawaii Constitution of 1959, Article V, § 3,
paragraph 3.

S/ Proceedings of the Constitutional Convention of
1968, Standing Committee Report No. 40, Volume I, at 201.




ineffécti§e.§/ Between 1960 and 1977, 47 states and the
District 6£ Columbia adopted various modern proceduras to
deal with misconduct or disability.Z/_These procedures have
usually followed one of two different forms: the commission
system developed in California and the court on the judiciary
»system estaklished in New York. However, it should be noted

that many states, while adoptihq elither of these two mcdels,

6/ Por instance, by 1960 California's thrae traditional
methods wase so cumberszome that the state had rarely used
them; it impeached only two judges (in 1862 and 1929),
used recall only once (in 1929), and introduced only one
concurrant resolution to remove a judge (in 1936). Roche,
supra, at 193-199. Braithwaite, supra, at 12-13 notes that:

Evidence on the affectivansaa and extent of use
of the traditional procaduzes is scant. In 1936 it
was reported that during the peaiod 1900=25 two judges
waze removed by impeachment - ofa in Montana and one
in Texas - and three by addrese, all in Virginia. 1In
1852 it was reported that during the period 1928-48
there were only three impeachments of judges, and all
three judges were acquitted. A 1960 article states:

.Replies to inquiries in 1960 disclose that
in forty of forty-five states, as far back as
can be recalled or determined, legislative
attempts to invoke impeachment procedures have
been made in only seventeen statgs in a total
of fifty instances. The results were nineteen
removals and three resignations. In one case
the result was unknown.

The present research, though not exhaustive, found
only £ive states that have used impeachment within
the last fiftaen ymars, and no inseance of tha uae
of address or recall within the last three decades.
(Citations omitted.]

1/ 26 jurisdictions adopted new procedures through
constitutional amendment, 14 states initiated disciplinary
procedures by statute and 7 states discipline judges under
court rule. 61 Judicature 205, at 206 (1977).

St e e 0




have also retained the more traditional methods of removal.

The New York Court on the Judiciary

The New York court on the judiciary model has
74

. - i
Andibirtalaic b

been adopted by two other states.  Prior to 1975, the court

on the judiciary was empowered to remcve a judge "for cause”

o l.ﬂk‘ ™

PY ' or retire a judge for mental disability. . The court, composed

of the chief judge and senior associate judge of the court -

of appeals (New York's highest court) and four appellate

division judges, was convened only »when/a complaint was £iled
) - 10 .
e by specifically authorized officials.”  Once charges were

" preferred, notice of the case and hearing date were sent to

l
@ 8/ The American Bar Association's Joint Committee !
on Professional Rasponsibility has racommended that impeach- ;

ment should be retained aven in juriséictions adopting a ;

commigsion system of discipline: l

!

4

Impeachment is the least dasirable methed of

judicial discipline. It is an.all-or-nothing approach

e and ordinarily is effectivae only for egregious and-’
spectacular instances of misconduct. The impeachment l
process is subject to political consideraiions; ex= - '
perience has shown it is expensive, cumbersome, and |
ineffactive. If the judicial discipline commission !
and the court are functioning pruoperly in judicial - A
. disciplinary enforcement, there will be no need for 33
@ ' impaachment proceedings. Impeachment should be retained, : 3
however, as a c¢check not only upon the judiciary, but E:
upon the judicial discipline and disability retirement e
process as well., No other method of judicial removal >
is justified or recommended.

Standards Relating to Judicial Discipline and Disability
® Retirement, Tentative Draft, §tan3a:§ 1.8, Cormentary at

9/ Delaware and Oklahoma.

10/ The chief judge could convene the court on his
PY own motion, but was required to convene the court upon
written request of the governor, a presiding justice of
the appellate division, or a majority of the executive com=-
mittee of the state bar association. New York Constitution,
Art. VI, § 22, 1961.




o T S T e ] o | gt g Ty S T e g e S S -

the governor, president of the senate and speaker of the
assembly. If any legislator wished to prefer charges of
removal in the legislature, the proceedings in the judiciary
court were stayed pending the legislative determinaticn
which was exclusive and £final.

In the period from 1947 to 1975, the court on the
judiciary was convened to hea:: approximately seven cases
of judicial miscoaduct. In two of the cases, the judiciary
court ruled to remove, in one other it found that removal was
ﬁot:justified~and in four cases the judge resigned after
the proceadings ware instituted.li The relatively scant
. uge of the court on t@e judiciary has been attributed to
sevaral major dafects in the cperating prccedure.lz/ First,
the court could only be convened on the complaints of a
limited number of'officials and there was no permanent staff
to receive and investigate complaints from the public. Second,
in cases not warranting removal, t@e court had no disciplinary
cgpacityé Thus, the court's range of effective operation
was limited to ﬁhose infrequent cases where removal
waS the appropriate sanction and the judge refused to resign
or ratira.

To a large.extent. these defects have been remedied
by the 1975 amendments to the judicial article of the New
York Conatitution.lé/ The judiciary court now has the power

to censure and suspend as well as remove "for cause” any judge

11/ American Judicature Society, Judicial Disability
and Removal Commissions, Courts and Procedures, (G. Winters
and R. Lowe eds.), at xxiii (1973).

12/ L. Lewis, "Judicial Discipline, Removal and
Retirement,” 1976 Wisconsin Law Review 563, at 568 (1976).

13/ HNew York Constitution, Art. VI, § 22, amended 1975.
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within the New York judicial system. Removal for cause
includes misconduct in cffiée, persistent failure to perform

duties, habitual intemperance, and conduct prejudicial to

the administration of justice. A permanent commission on
judicial conduct has also been established to receive and
investigate complainvs from the public. The commission may

recommend that the court on the judiciary be convened or

i
!
determine on its own that a judge should be censured,
suspendad or raetired. 1In the latter instances, the judge may

i

eithar accept the findings of the commission or request that

the court on the judiciary hear the casa. The court on the ' _% ;
judiciary may also be convened at request of specified
ofﬁicials.éi/

Another deficiency of the New York system, not
conmplictaly remedied by the 1975 amendments, is lack of

confidentialicy. The requirement that the chief judge give

o ew mmem et Mm e -

notice of tha court's convening to-tha governor and presiding

officers of both legislative houses makes it impossible to

keep proceedings confidential. Hcwever, since most casas’

will have baan invastigated by the commission prior to con-
vening of tas court, the possibility of false charges or

undue prajudice to the judge are minimized.

'y
158/
The California Commission on Judicial Performanca

Approximately 32 jurisdictions have adopted com-
mission plans modeled after the California Commission on

14/ The court convenes upon the chief judge's motion
or upcen requaest of the governor or a presiding justice of
the appellate division. The numbar of judges sitting on
the court on the judiciary was reduced to five by the 1975
amendments; all are justices of the appellate division.

(f 15/ Formerly, the Commission on Judicial Qualifications;
s changea by congtituticnal amendment in 1976..
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Judicial Performance. The California commission, originally
1

created by a 1960 constitutional amendment, has nine members:
two judges of coﬁrts of appeals, two judges of superior courts,
and one judge of a municipal court, each appointed by the
supreme court; two members of the state bar appointed by its

governing body; and two laypeople appointed by the governor

———

with the advice and consent of the senate. The commission
employs a full-time secretary and is empowered to raceiva

and invesgtigate complainis from any source and to hold con-

“ rm——.

fidan;ial adverssry hearinggs. Prior to 1976, the commissiocn
itself had no powaers. However, it could make sublic recom-
mendations to the suprems court that it retire a judge for
disability that sericusly interfered with the performzance
of the Judge's duties and was or was likely to become permanent, }
or that it cengura or remove a judge for action that conscituzed {
‘ ]
"wilful misconduct in offics, wilful and persistent failure
to perform the judge's duties, habitual intempasrance in the
usa of intoxicants or drugs, or sonduct prejudicial to the 9

‘administration of juséicé that brings the judicial cffica;
18

into disrespute.” In 1976, the constitution was amended
to avthorize the commission to privately admonish a judge

fournd to have engaged in an improper action or a dersliction

&
of duty. 1In addition, the grounds upon which a judge could

, 4
16/ Alabama, Georgia, Arizona, Coloradeo, Florida,
Georgia, Idaho, Illinois, Indiana, Iowa, Kansas, Louisiana,
Maryland, Michigan, Minnesota, Missouri, Montana, Nebraska,

New Mexico, North Carolina, Chio, Cregon, Pennsylvania,
South Carclina, South Dakota, Tennessee, Texas, Utah,
Virginia, Wisconsin, Wyoming and the District of Columbia.
Winters and Lowe, supra.

17/ See generally, California “'onstitution, Article VI,
§ 18, imended 1ITE— '

2
iﬁ
18/ 1966 California Constituticn, Articie VI, § 18(c)(2). ‘
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be disciplined were enlarged to include an "inability® to

perform judicial duties. In the past, only a "wilful and
persistent failure" of performance could lead to discipline.
Approximately eight cases of judicial misconduct
have bsen decided by the California gupreme court since the
comigsion's inception.kg/ In the firat case, decided in
1964, the supreme court in a short per curiam opinion rejected
the commission's recommendation for removal of a judge. [At
that time, the commission was only empowered to recommend
:émoval. Subsequantly, the commission was also given the
power to recommend public censure.] In four cases which
wore decided between 1970-73 the court adopted the commission's
recommandazion for public censure. In 1973, for the first
tima, the supreme court accepted the removal recommendations
of the commission. Since then, the court has accepted a .
commission recommendation of public censure and another
recommsandation of removal. In 1977, a seven=-judge panel,
upon recommandation of the commission, orderq@tehsvggtiremant
of a California supreme court 5ustica because of seniliﬁy.zg/
In addition to the casas which have reached the supreme
court, the commission has been effective in inducing retiremsnt
or resignations of judges at all levels of the judiciary who
voluntarily chose to leave the bench at ;;me stage after

commission proceedings were instituted but before the public

19/ lewis, supra, at 569.

20/ Under the California Constitution, a seven-judge
panel of appsals judges hears cases involving censure,
removal or retirement of supreme court justices. Caiifornia
Constitution, Article VI, § 18(e), amended 1976.

Rt w "‘v!

S R P TRV Qe S T T R DAY

i

aninT A e S bt Tek e

s v 2

vbtees s,




“”82'

_ .21/
recommendation had gone to the supreme court.

The California commission system has been praised
as an effective and efficient procedure for dealénq with
: 2
instances of judicial misconduct and disability.”  Among

o
|
i
j
]
3
|
i
|
i
j
1
A
;
!
[
3
]

the reasons for its success is that all actions are completely

B |
CEED  GCEW  GER0 enmw -

confidential until the public recocamendation to the supreme c g

4

R

court. By that time, the charges have been investigated and !
an adversary hearing held. Thus, the possibility of harm to E
a judge'’s reputation due to unfounded claims is minimal.

-

Ancthar reason for the commigsion's impressive record is ‘

that it is permanently staffed and funded and provides a

5 e SO, bk AW w0 Doy .

means for private citizens to voica complaints against

zren

judges. Also, since the commission can recuvamend censure

T SO AP

(and, as of 1976, can issue private reprimends) it can deal

obeer *E

with many cases which are not sarious enough to warzant

removal but nevartheless should ba disciplined. Finally,
the commission has gainsd visibility as a viable system of

dudicial discipline and ths mere existence of a workable

h A et g, S mdn i e e o

system probably acts as a deterrent to misconduct.

states.” 1In other jurisdictions, commissions can only

Although the commission system has worked wall in }

® California, othar state commissions have not bsen as succesgss-~ H
ful. Some of those states have falled to provide adeaquate E

6 i

E staff and funding for their commissions or have not been }
B willing to publicize the commission's function within thaeir E
e 23 %
k

*

i

21/ For instance, in its first nine years of operation
(1260-1969), the commission received an average of 100
complaints a year, of which about cwo=-thirds were unfounded

o or outgside commission jurisdiction. During this nine~year f
period, about fifty judges resigned or retired during commission j
investigation of their performance. Swain, supra, at 206. ‘ ;

' ‘ : !
22/ Braithwaite, supra, at 93. §
- . i
°® * 23/ J. E. Frankel, "Who Judges The Judges?® 11 Trial S2 -
4 (19787+ — i !
'Q\ R h
. - - i
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recommend removal of judges and thus a great deal of judicial

misconduct which deserves discipline but not removal may go

The commission system has also been criticized
since prosecution and adjudication are pursued in the same
organizational contéxt. However, the California commission
acts as a relatively inlependent body. Procedural due process
safegugrds'aze present at every stage of proceedings, and

the sug:ime court makes the final determination in all

cases. '
tt should be noted that in California, the ccmmission
on jud;cial performance derives its power from the ;tata
const&iutien. Howaver, in other states, commigsions have

been created by the state's highest court by using its
inharent powars.ag/ For instance, in Wisconsin, the methods

of judicial removal provided in the ctate constitution are
impsachment, address and recall. Howaver, in 1967 tbe Wis-
consi@-supreme court, under its inherent powers adopted a

Code éﬁ Judicial Bthics.zg/ In 1971, the Wisconsin judicial
commission was created under the rules for the implementation
of the Code of Judicial Ethicg adoptad by the supreme court.
The cqmmission only has the power to receive and investigate

. 3
complaints and to reprimand or censure a judge. The removal

power remains as provid :«d in the state constitution.

!

24/ Even in cases of private reprimand by the commission,
supreme court review is provided. California Constitution,
Article VI, § 18(c)(2), amended 1976.

25/ See, A.B.A. Standard 1.1 on Judicial Authority,
which recognizes the inherent power of the state's highest
court to recommend impeachment, inmpose discipline on a judge
ag an attorney, suspend a judge with salary, censura or
reprimand a judge and impose other appropriate sanctions.

. Standards, supra, at 3.

26/ Lewis, supra, at 572-573.
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Bawaﬁ's Commiséion For Judicial gualj.ﬂcation

Pursuant to Article V, § 4 of the Hawaii Consti-
7 tution (see p. 3, supra) a plan for judicial removal and
g disability retirement of supreme court justices and circuit
27 :

court judges was enacted by the legislature in 1969. The

.
Lot s a5 e A b e ] AR

Hawaii plan provides for a commission consisting of five

PPN

e mambers appointed by the governor, from a panel nominated
by the judicial council and confirmed by the senate. Hawaii's
plan departs substantially from the procedures follosed by

most commission plans duae to the provision in our Congtitution

o e T T —— YA o1 Oy A e
-t -

e giving the governor the power to remove judges. The commission
is empowared only to receive and investigate complaints., How-

e adeardib.

eveé, it may subpoena witnesses, administer oaths and take

testimony relativs to complaints. All proceedings before
ths comaiszion are confidential. I£ a majority of the . [
commissionars determine that thers is probable cause to

s ‘
i A v e asrterl

' believe that a judge appears to be-"s0 incapacitated as sub-

it

stantially to prevent him from performing his judicial duties

-t

or has acted in a manner that constitutes wilful misconduct

i . in office, wilful and persistent failure to perform his

' duties, habitval intemperance, or conduct prejudicial te

| the administration of justice that brings the judicial
office inco disrepute‘“w tha commission Qc":eart.i.m.es its

£indings to the governor.

Itk i S N, e § 4 NI Ao G sl E AN £

@ The governor in turn appoints a board of judicial

removal ecnsisting ef tha chieg justice or an associate justica

- 27/ HRS § 610, et seq. (1976 Replacement). District
@ court judges are subjact to removal by the supreme court
whanever the court deems removal necessary for the public
good. HRS § 604-2 (1975 Replacement).

28/ HRS § 610-3(a).
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designated as chaf?pe:son and two other members. The board
then convenes and conducts a full hearing. Afterwards, it
submits its findings and recommendations to the goverrnor
who must remove or retire an accused judge within thirty
days if the board recommends such action.

In the seven years that the commission has been
in operation, it has received only two complaints which
required investigation.ag/ In both instances, it found that
there was no probable cause to regommend removal. The con-
mission has also received several requests to set aside
couzt orders as wall as complainta&aqaiﬁst digtrict court

judges. However, these matters weze beyond tha jurisdiction

of tha commission. . .

29/ Conversation with William T. Hiracka, past
chairperson of Commission for Judicial Qualification. -
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' RECOMMENDATIONS OF THE CHIEF JUSTICE T e

Hawaii's present constitution provides the basis
" for a sound pr&cedu;a for the removal and disability retire-

mant ¢£ judges. The details of the process, such ag the

B T Y UPT Py LW\ i S PR} wkm.amwﬂsg

compcsition of tha commission for judicial qualification as
well as funding and staff of the commission are left to the

legislature to develop. In many respects, our present

Sasiat b,

commission system is modeled after the California cecmmission.
Howavar, under our constitution the ultimate power of removal : > :
and racirement is vested in a speclally appointed board of

judicial removal and the govarnor, as opposed to California
whazn the suprems court has beon given this. povez. ' ’:;l

N
. oo

It is recommended that our constitution be amended 4 j
to provide that the commission's Zindings be made to the R

W
y

S

supraze court with the ultimate suthority to remove or

ratire a judge vested in the suprems court. The supreme

court¢ already has supa;visory powsy over the procsadings of. -
lowar courts as wall as the power to promulgate rules to S
guide thae conduct of judiclal officara. The supzema court ' ' :;;1
alse has the powsr to imposs certain diéciplinaxy measures '
on juﬂéas as attornays. It is conslatent with the existing
powara of the supreme court to vest the authority of removal

%
and rotirement in tha court.

It is aleo recammended that any removal and dis-

ability ratiremant provision include all judges of state
courts. Curzeatly, by statute, a digtrict court judge may

be removed from cffice by the surceme court whenaver tha

court daems such removal necessary for the public goed.

Thera ggems to ba no rationale for having two soparate

mechaniszms - ona for suprame court justices and circuit

court judges, and one for district court judges - fdr removal
and digability retirement of judicial officers. S

4

et -t -
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SUPREME COURT OF HAWALI
ALIIOLAK] HALE
HONOLULWY

July 7, 1978

SHANOIRG OF

CHIRP JUSTICE.

To the 1978 Cons®ditutional Conventig
State of Hawaii

n

"To assist you in yo i
changes might be made in oud\Stfate Constitution, I am
forwarding to you a report andimy personal recommendations

As the administrative hg ,
for more than a decade, I f¢el Hawaiilhas taken a leadership

leadership role, we must lbok to the commbpity's future
requirements for judicial/services and not ke afraid to be
innovative or try new approaches when they axe needed.

The issues which I Aiscuss in this report \are ones ,
which have a fas-reachifg effect for the judiciayy and thus
for the State. I have formulated my recommendations hased
‘upon a great deal of rgsearch done by my staff and I have
'also consulted with thg members cf the Judicial Council and
.others in the communiyy who are knowledgeable and interested
'in the administrationf/of justice.

[

I know that eacH of you share my concern that Hawaii's
citizens continue to/have the benefit of the best judicial
system possible. I will be available to share my thoughts
with you during the convention.

In closing, I would like to express my hope that you
have a fruitful and harmonious session.

Aloha,
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The/following- article will appear

in the Summer issue of the "Hawaii
Law Journal."
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