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- CATION AND- LABOR, U.S. HOUSE OF' REPRESENTATIVES

| DECEMBER 4, 1980 (

“I thank the Subcommlttee for thls opportunlty to appear v

today at this’ over31ght hearlng on(the 1mplementatlon .of the Chlld

e}

Abuse Preventlon and Treatment andedoptlon Reform Act of &978,

] Bl =3 d

p,L. 95-266. Prior to assumlng my present p031t10n, I Was Chief

o

of the Spec1a1 thlgatlon Section of the Civil nghts D1v151on,

U

which is responsible for our lltlgatnon to protect the rlghts of

institutionalized persons. My remarks will- focus on the act1v1-
! ! o B .
o, @ & o
ties of the Department of Justice regarding the_abuSe of children
in institutions.

As deflned 1n the Child Abuse Prevention and Treatment Act,

(and amended by P. L 9?:§§6), chlld abuse and neglect means thes

/\
1njury, sexual abuse or exploitation, megllgent

phy51cal or mental

ctreatment, or maltreatment of a chlld under the age of eighteen

&

or the agefspetlfled by the chlld~protect10n law of tue State in
questiqn, by a person respon51ble for_the Chlld s welfare under
01rcrmetances which harm or threaten the child's health or welfare,
42 U.S.C. 5302.% When-this leglelatlonmwas’orlglnally enacted in
1974, the definition was ihtentibnaily written broadl§ enough to
taFe into account the fact that, for mény‘of oar nation's children,
the person responsible- for their welfare is'eméloyed bz;some

kind of institution. ﬁhe*Department of Justice has, since 1971,

been ;hvolved as an intervenor or litigating amicus curiae in a

number of cases concerning the constitutional and federal statutory .

. . , .
rights of cgnfiped‘persons, and in several of those cases there-
has been substantial evidence of abuse of children, as defined

in the legislation which is the squect of these hearings.
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‘lacked the requisite standing to intervene in an ongoing private

s

As you know, Publlc Law 96— 247 Was enacted on May 23rd of A

thlS year, glVlng the Attorney General exp11c1t authorlty to 1n—

[

stltute suits agalnst partlcular clagses of 1nst1tut10ns where the

Attorney Genéral has reasonable grounds to belleve that persons

are being deprlved of- thelr federal statutory or constltutlonal

When, Ass1stant Attorney General ‘Drew S. Days, III tei:i;
g /

fied before the Senate and House subcommittees at hearlngs on the

rights.

bills whlch led to thls statute, he stated that there were two’
reasons why such authorlzlng leglslatlon was necessary. The first
was that the experience of the DepartTent in the lltlgation to

which I referred earlier has demonstrated that paéic constitutional

federal statutory rights of perscns confined in institutions
o> o L *

and

are being violated on such a systematic and{widespread’basis that *

the problem warrants the attention of the federal government.

The second reason why an authorlzlng statute was: needed stemmed

from the fact that some courts had held that the federal govern-

ment lacked the power to bring such suits absent authorization
1/

from Congress. One court had suggested that the United States

2/

suit. With the.passage of the legislation, the standing problem

has been eliminated and the Department will be able to continue
C - |
T/ United States v. Solomon, 419 F. Supp. 358 (D. Md. 1976),

B63 F.2d L1121 (4th Cir. 1977); United States v. Mattson, No.
138-BU_(D. Mont.), aff'd, 600 F.2d 1295 (9th Cir. 1979y).

aff'd, -
CV74~

C:;»%

2/ Alexander v. Hall, No. CA 72-209 (D. S.C., June 16, 1978).
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-~ confinement for institutionalized children and others.

|3

o

‘ through its litigation, our perception of the.extent

Q

/ . # s , o
~'lem, and some suggestions for effective remedies for
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“to ééék to secure reform of*egregiousland flagrant conditions
I haye some specific comments about the abuse of children
in institutions with which the Department of Justicewis familiar
e of}the)prob—

InstItutionaI

abuse of children.

Experience*of the Department of Justice

g

= Beglnnlng with our experlence, the Department has partici-

pated in cases 1nvolv1ng several klnds of institutions in which
persons under elghteen years of age are confined, 1nclud1ng public
facilities for mentally ill and mentally retarded persons and for

juveniles. 1In those cases, the following types offabuses against

children have been found to have .occurred.

I
-

- Inga case stngd Gary W. and United States V. Stewart, -

fi

No. CA 74-2412-C (E.D. La. October 29, 1975), the federal district

court found that the State of Louisiana had placed delinquent and
depehdent children in private care facilities in the State of

Texas where in some cases children were being abused and overdrugged
and in which treatment was rnadequateQ Wgen the medical experts
employed by the‘United States in its capacity as plaintiff-inter-

iy

e e 2 . . ) . %
venor visited a private child care facility in Houston, Teias,

they found a 7-year oidnseverely mentally retarded boy in such a

malnourished ‘stdte.that he was near death: We sought and obtained

from the district court an emergency order requiring Louisiana

L, i
N , -
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state officers to remOve the child from the facility and to trans-
3/ o .
center." I am happy to report that

port him:to a nearby medlcal

his life was saved.

the court entered

After trial of the case,

an order detailingvthe following condltlons_found ln the private

4/

—_ B oo =

fa01l1t1es in Texas:

o

G

3/ Order

4/ Order

~~ children tled handcuffed or: chalned together

2

or to flxtures as a means of control and dlsc1pllne,
@

- children being fed.while lying down, wbkch:created

a danger of food being acplrated 1nto thelr lungs;

" -—— excessive use of psychotroplc drugs .coupled with

o

unsafe storage and admlnlstratlon of drugs,

>

-—~ mentally retarded chlldren belng cared’for by

dsother mentally retarded children;

-— confining chlldren to cribs as virtual cages,
- dlscretlon given to ward attendants to use restralnts

as needed; |
-— ih one institution, an administrator who abused )
children by hlttlng them with her hand or a soup ;'
ladle and who tied one chlld to her bed -or kept her

‘in a high chair all day;

—- lack of programs of physicalvcare and stimulation

so that children actually regressed while in the

facilities.

of October 29, 19750' i R )

of July 26, 1976, o . -

2
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The court's order required the State of?Louisiana to .

@

assure that out-of- state fa01llt1es in which children were placed

&

meet minimum standards of Care and treatment and ordered ‘the state

to remove

chlldren from the worst fac1llt1es. s

The United States also intervened in a case 1nvolv1ng the -

Pennhurst

State School and Hospital, located in Spring Clty,

o

Pennsylvania, Halderman, et al.,:v. Pennhurst State School and

Hospital,

et al., 446 F. Supp. 1295 (E.D. Pa: (1977) 612 F.2d 84

(3d Cir. 1979), cert. granted June 19, 1980).

A residential

institution for the mentally retarded, Pennhurst at the time of

trial-housed approximately 1230 persons, many of them children.

© )

The followingpare examples of the abuse suffered by children at .

_fPennhurst,

<]

as found by the district court.

In 1972, an eleven year old resident strangled'

to death when tied in a chair in "soft" restraints.
-- One of the named plaintiffs, admitted when she

was twelve years old, had 40 reported injuriés on her
medical records in the eleven years she wasY§% Pennhurst,
1nclUd1ng the loss ‘of several teeth, a fractured jaw,
fractu\ﬁd flngers and a tce and numerous lacerations,

L B

cuts, 'dcratches and bites.

2

Although she had a limited

vocabulary at the time of her admission, she

\speaking at the time of trial. . s

was no

longer

A}

N L ]

4]

o o a3 s B

EME i st



EUSETERE. - S SN SCE T CUR R

% ST ST

<

, .
<
-6 - . .

=~ One parent testlfied that in seven years of weekly E

visits to her son, there welle only four occasions on
et o which he was not injured. She reported'at trial that

Q

£ . ' By
she had recently observedrcigarette burns on_his chest.

~— Another child was hospitalized for two weeks because . d

of head and face injuries received. as a resultgot a
beating by anotherkresident. ’
-—= A 17 year' old blind and retarded girl who could 5 e
walk was found by her parents strapped to a wheelchalr
'by a straightjacket. - She had experlenced regress1on
while at Pennhurst as a result of a lack of activities
and spent most of her time 51tt1ng and rocklng.
The chlldren at Pennhurst were also subjected to the gen-
eral poor conditions in the institution which”afﬁected the adult
residents. Furthermore; routine housekeeping servicesawere
not available during evenings and weekends withrthe‘result that
urine and feces were commonly found on the ward floors during .
these perio@s. There were oﬁten outbreaks of pinworms and other
infectious diseases. The Court found that‘"[o]bnoxious odors
and ercessive noise permeateotneoatmosphere at Pennhurst" and
that "[s]uch oonditions are not'conduoive’toAhabilitation,"

Opinion, supra, at 1308. As in the Texas institutidnseinxﬁhe

Gary W. case, the court also found excessive use of psychotropic B

A=)
0

drugs as a control mechanism.

Bl

i

Conditions equally atrocious were found to exist in the
Wlllowbrook State School for the Mentally Retarded in New York.

The United States partlclpated in the Willowbrook litigation as

‘ : b/
lit&gating(amicus curiaey -and the case was mentioned in connec-
N { - . '
. 0] {5 i . I [} %
. tion with Congressional consideration of the Bill of Rights for

7/
the.Developmentally Digabled.

The failure of the staff at
" Willowbrook to protect the physical safety of the children housed
‘there is evidenced by the testimony of parents that their children

1nter alla,

had suffered,

loss of an eye, the breaking of teeLh, the loss
of part of an ear bitten off by another resi-
dent, and frequent bruises and scalp wounds * * *,

357 F.,Supp.,dsugra, at 756. ,During the trial th&, United States

presented evidence of severe skill regression, loss of IQ points,

’and loss of ba51c physical abilities such as walklng, during the

e
o

time that the children were housed in what.was known as the Baby

Complex at Wlllowbrook The average eleven year old child in the

Complex weighed 45 lbs. as-compared to the weight of an average

eleven year old‘of 80 lbs,. g

5 o
Q 4
P

/ Gf\New 'York State As9001atlon for Retarded Cnlldren, Inc. and
Panisi v. Rockefd;ler, 357 F. Supp. 752 (E.D. N.Y. 1973) and

NYSARC v. Carey, 93 F. Supp.° 715 (E.D. N.Y. 1975) (consent
decﬂee) { ) .

1/ 121 Cong, Rec. 29820 (1975). >
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part1c1pated as lltlgatlng amicus curiae in Morales v. Turman,.

by order of the court, to assist in determlnlng the facts con-

fedntes RS

cernlng ‘the Texas staté Juvenlle reformatorles in which minors

adjudged delinquent were 1nvoluntar11y cogmltted.

4

The‘district court in that case found a climate of brutaiity,

. repression, and fear, 364 F. Supp.’at 170. Correctional”officers

at the Mountaln View State School for Boys admlnlstered physical

)

abuse 1nclud1ng slapplng, punching, and klcklng of re51dents,'some
of whom had committed only such "status" offenses as tpﬁ@hcy or °
running away from hohe. An extreme form of physical a%;sérused
atathe facii&&y was known as "rackiné" and consisted of requiring
the inmate to stand against the wall with‘his“hands in his pockets
while he was stru;k a numgér of -times by hlows fromhthe.fists of
correctional officers. ’. {

Another form of abuse 'found by the court was the use of
tear gas in situations where no riot or other dlsturbance was

imminent. On inmate was tegr—gassed while locked in his cell

for faiiure to work, another was gassed for fleeing from a beat}ng

he was receiving, and another was gassed while being held by two

N

200 lb. correctional officers. , "U. ” 3

8/ 364 F. Supp. 166 (E.D. Tex. 1973) and 383 F. Sup. 53 (E.D.
Tex.' 1974); rev'd for absence of a three-judge court, 535 F.243
864 (5th Cir. 1976); rev'd and remanded .for further proceedirgs,
430 U.S. 322 (1977); 562 F.24 993 (5th Cir. 1977) (remanded for
evidentiary hearing concernlng whether there are changed. c1rcum-
stances).
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Juvenlles were sometlmes confined in security facilities
cons1st1ng of small rooms or cells, for up to one montl, for

conduct not seriously disruptive or threatening to the safety of

~other: persons or valuable property. Expert withesses testified

that such solitary confinement is an extreme measure which should
[Tl . o

only'be‘usedgin emergencies to calm uncontrollably violent behav-°

"ior. Experts agreed that when a child is left entirely alone for

long periods, the resulting sensory deprivation can befharmful to

mental health.

o

In addition to the harmful effects of the solitary confine-~

ment, inmates in some security facilities were required to perforn)

repetitious make-work tasks, such as pulling up grass without
bending their knees or buffing a floor for hghrs with a rag.

Of necessity, I am able today to give the Subcommittee
only a few illustrative examples of abuse of institutionalized
children, and T invite you To examine soﬁe of the reported court
decisions to which I have referred, the citations to which are
given in my writteh statement. I have conflned my examples today
to those which have been found in cases already dec1ded rather
than from cases which are presently pending in the courts. I =
wish to empha31ze that by mentioning these cases I do not intend
to s1ngle out the states involved for special reproach. We have

seen similar condltlons in twelve cases from eleven other states.

Extent of the Problem

"
)

That brings me to the second issue which I wish to address

today——the Department's perceptlon of the extent of the problem.
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I think it would be safe to say that abuse of children in

institutions is a wide-spread and serious problem, using the

broadcdefinition of child &abuse contained in the Child Abuse

<

Prevention and Treatment Act. Just .judging from the cases which

haVe been or are being litigated and from our investigation of

other institutions in which suits by the Attorney General have

- been dismissed for lack of statutory authority, practices which

o

deny children and adults in institutfons‘og basic constitutional
riohts are quite widespread. It is that perception whichsled the

Department to support the passage of Public Law- 96-247 so that

the Attorney Geéneral would have the clear authority to initiate

suits where they are most needed rather than having to wait

until priyate litigants have brought suits in which we can seek

to participate.

Remedies For Abuse of Children In Instltutlons

T will comment only briefly on effective methods for
deallng with institutional abuse of children. As a representa-
tlve of a prlmarlly lltlgatlng agency, I would not hold myself
out as an expert. on this issue. . What I can %ell you is that,
when the Department of Justice represents the interests of the

United States in cases dealing with abuse of. children in institu-

tions, we investigate to find the facts concerning each institution

and'employ personszmho are experts in the substantive areas to
give opinfons about what is wrong and what can or_sﬁould be done

about it. JWe approach the question of remedy on a case-by-case

@
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,basis, and ask the courts;to/yéke thewremedial neasures which .

R are approprlate to the condltlons which it has found to exist.

@ a

< What would llke to do, briefly, is to give an overview of

the kinds of rellef whlch have been ordered by the courts to

address some of the types of abuse which I spoke about earlier.

For example, courts have en301ned the use of medication . &

] . 9 -

as a punlshment for the’ _convenience of the staff, as a substl-

tute for programming,'or in quantities that interfere with the

residents' functioning. Similarly, limitations have been placed

on the use of mechanicai restraints so that they are/used only
when necessary to prevent injury to the 1nd1v1dual re51dent or
others or to promote physical functroning. Courts have also -
held that restralnts may be u%sd .only upon the order of a quall-
fled profess1onal for a- spec1f1ed time, and renewed only by the
profe351onal, and that ‘the person 1n restralnts must be cheched
atmregular 1ntervalsato prevent harm from occurrlng, ;

s

Instltutlonal off1c1als have been ordered to take every

uprecautlon to see that the buildings 1n Wthh persons res1de are

kept clean and conducive to good health. Wheelchaxrs must be

prov1ded for those res1dents who' requ1re them. “The feeding of
v

1res:.dents while they are lying flat has been prohlblted because

of the dangers of aspiration. Medlﬁal and other health-related

services have been requlred to be pr)VLded, and 1ncreased security

i

procedures have been requlred to protect,re81dents from injury.-
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In the mentaleretardation area, the coUrts have in some

T
cases concluded that large, 1solated 1nst1tutlons some of which

have been in use since the mid-nineteenth century, do not comport

‘with cirrent generally accepted profe351onal standards of care

s )

and that persons confined therein should be evaluated‘on .an
individual basis for appropriate placement in communlty-based

facilities. Thus, .these courts have ordered the phasing out of

the institutions and have provided for some of the measurés I

)

described above, as interim relief.

In the context of juvenilesdetentionvfacilities, the courts

" have prohibited physical‘abnse of;resfdents; the use of tear gas‘

as a punitive measure; the unlimiteduuse of“solitary confinement;'
forcing children to remain silent for long periods of time; and,
for those whose mother—-tongue is some other;language, requiring
them to speak only English. .

Racial ‘segregation of juveniles has beenyprohibited.‘

When juveniles are placed in solitary confinement, some
courts have required that counselling be provided and thatﬁthei
juve@iles be visited at 1east once a day by a case worker or a
nurse.

)\j~:l

(S

Make—workﬂassignments have been forbidden.
Institutions!have been required to screen their employees
to elimlnate persons who are potentially abisive to children.:
These are illustrative of some effective methods of dealing
with particular kinds of abuse of children in‘institutions. As

stated“earlier, each case must be approached on its own facts.

T
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lem which is the subject of these hearings.

3 - 13 -

o

I would like to leave you with one thought about the prob-

"Children in institu-

<

*tlons are peculiarly unable to articulate their rights and to use

4
the courts to redress deprivations of those.rights.

tunate

It is unfor-

that resort to the legal -system has been 1ncreas1ngly

necessary to secure the basic rlghts for institutionalized persons

to which all 01tlzens are entitled.

needed,

However, while that forum is

I believe that the United States, Zhrough the Attorney

General, can be an effective advocate‘for those unable to speak

for themselvesﬁ;and I believe that Congress has taken a very im-

portant step by enacting legislation which will provide a firm

basis for ﬁulfifling the commitment of the United States to con-

stitutional treatment of all institutionalized persons.

This concludes my prepared-statement.. I will be happy to

respond to any gquestions you may have.

DOJ-1980-12
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