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"POST-WATERGATE LEGISLATION IN RETROSPECT"

aloy
S o

' In 1928 France began to prepare for renewed con-
. . v

flict with Germany. Its feaders were determined to avoid

fhe‘mistakes they had made in the last war. They'abandoned:

their traditionai commitment to hegdlong offensive strate- v

gies -- a commitment they-had pursued in 1914 and 1915 with
devastaﬁing.consequencéé on both sides -- aﬁd“ghey developed
a defensive plan. The %lan was simpie and majestic. France
would rebuild the Western Front along a line from Syitgerland

to the Ardennes. ' The .line would be fashioned in concréte and

: : A K N N ’ & . KT g ) B *
studded with guns and armor, It would stand.against any

_German attack. The space betwéen the Ardennes and the,sea

wbhld be defended by‘thé'forestsﬁand hills, the natural

fortifications that had proved to be impenetrable in the

4 v “

~last war. i N

The plan was accepted. The work was begun, and it

wagycompleted ten years later, You know the rest, War broke

| out the?fEIIOWing year. The Nazis struck with fearful

Ammr &

. : o . - E Sy :
efficiency through the Ardennes, using new machines -- tanks
and aircraft -- that were unaffected by the natﬁialsimpediménts
upon which‘the’French had relied. The Maginotilina;wés by-

]

passed. -France was utteriy overthrown in a matter of days.

.With that'iightning stffﬁé'through the Ardenneé,
o o w

the grand design of those earnest French plannefs passgd

‘ &
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‘into history as a model of failed polﬁéy. “Where did they

go wrong? The dangers they perceived were ré&al enough.

Their fortlfled llne was effective in itself. They were {%
< J
intelligent men. My theory is that they were too preoccu—

pied with the past. They were so moved by the human tragedy

of the Great War -- the carnage on the Western Front -- that

/fthey resolved to flght that war again and win it agaln, thls

\(z

“time using a system that would make the fight less costly.
In their séarch for that system, they depleted their re-
sources; they lost sight of new developments, and they com~

e
mltted thelr natlon to a rigid posture from which it could

‘T}

notﬂgoonjrecover. .France became a‘prlsoner of its own de-
fenses.,,lt.had_understood the dangers of the past; but
when‘the time came, it could not respond effectively to new
dangers on newtfronts. - N
I am drawn to the image of that great fortified
because it provides a striking illustration of a common mis-

take in publlc deCLSlonmaklng. It is a mistake we make as

\,/ j»« Ty

we respond tofd saster and take precautions against its

ﬂ

recurrence: Disaster occurs; we seek a remedy; but in the

lan sight of other needs or seize upon a solu-

q Q

roic and rlgld that it opens new dangers in itself.

; process we/
tion so he;
During‘the years between the Kennedy Administration

and the resignation of Richard Nixon in 1974 our Nation

&
i

0
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* in the world.

experienced a series of reversals. They were catastrophes

in the true Greek sense. They overtnrned policies and per—
sonalitles.v'They'overturned assumptions about our place
/They began with militarj set-backs abroad,
and they culminated in the complex series of discaveries

we call Watergate. :

I ggall.not attempt to trace these catastrophes in
detail or to say what.their causes wére. I am here to dis-
cuss one}of,their most dramatic effects. They producedka
greatfbody of reform legislation.that deserves to be studied
and understood by any serious student‘of American law and
government. The Freedom of Information Act, the Privacy Act,

the pthiCS"in Government Act, the special prosecutor provisions

- of the Ethics in Government Act, the "whistleblower" pro-

L € . . R = : :
visions of the Civil Service Reform Act, the tax information
disclosure provisions of the Tax Reform Act of 1976, the

War Powers Resolution, the Hughes-Ryan Amendment, the Right

kto‘Financial Privacy Act, the propés&d charters for the FBI

andbthe CIA -- all of these measures were enacted, amended,
or proposed during the last ten or twelve years for the pur-
pose of provlding remedies against abuses in government.

All of them were supported by'a‘perception that government
was malfunctioning, and this perceptlon was supported in }
turn by abundant evidence supplled byythe catastrophlc events

to which I have referredq

a2 L, ’ p “T xw
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e have'iived under the regime of these statutes

for only a few years, but we are beginning to learn how

P

they;work. My thesis lA that we are now 1n a posrtlon to

examine them critically and to determlne Whether we legis-

lated well.

These measures were proposed and enacted to

avert speciflc dangers. Did we assess those dangers cor-
|
Did we lose sight of other needs’
i
remedles against the great evils of the past, dld we leave

rectly? In ch0051ng

ourselves free to respond creatlvely to newldangers on

I3
&

other fronts? o R

This is a large subject. I am going to be selective

in reviewing the relevant evidence. From this great body-

= :of legislation I havem%hosen five‘different statutes and

five separate points of'inqﬁiry. Each is 1mportant in

itself; but I hope you will see before I am through that they

 are parts of a whole. They are connected, one with another,

o
like beads on a string.

I.
‘My first exhibit is the Freedom of Information Act.

It was passed and approved in 1966, on the leadJng edge~of

-the reform movement°w1th which I am concerned and it was

it & «

amended and strengthened in 1974, when the need for maklng

the Government more open had become especially clear. In-

deed, in that same year, 1974, Congress enacted a companion

2
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kinterpretation of the Act.

P
statute, the Prlvacy Act, that operates in tandem w1th

FOIA 'n some of the areas I _propose to dlscuss. For the

sake\of 51mp11c1ty, I shall llmlt my dlscuss1on to FOIA.
As you may know, the Act is very simple 1n theory.
It is‘an open records law. It gives “any person" a,Judlc—
ially enforceahle right to obtain any "agency record," and
it imposes only one quailflcatlon‘on that general right.
A record may be w1thheld by an agency if 1t falls w1th1n the
scope of one of nine spec1f1c exemptlons set forth in the
Act. These exemptions are descrlbed in 1anguage that occu-
ples only three or “four column inches in the Unlted States

Code. Given the multltude and dlver51ty of Government

records, given the dlverse purposes for which thelr dlsclosure
may be .xequested, glven the eccentr1c1t1es of the agenc1es
that have custody of them, it 1s not at all surprlslng
that the legal effect of this slender text has been hotly
debated within the‘Government itself and among concerned
prdvate citizens. |

| From the beglnnlng, the Department of Justice has
been re5pons1ble for enforc1ng the Freedom of Information
Act. It prov1des guldance to other’agenc1es regardlng the
: It makesnmanyﬁof the important
lltlgatlon dec1srons that must  be made when a request for

a record is denied and the requester takes his case to

court. These responsibilities, as Attorney General Levi
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. Act is not easy to adrinister.

¢

affirmed in 1975, are among the mos important respenSl-
bilities the Department of Justlce is called upon to per- |
form; and as Attorney General Bell, taught us, our duty is%'
to cultlvate the splrlt of the Act, not s1mply to enforce’
the- letter of the law. I affirm that v1ew. Open ?overn-'
ment anF/democratlc government go hand in hand. |

| Wlth all 1ts virtues, the Freedom of Informatlon
I want to dlscuss some of
the dlfflcultles that have become apparent in recent‘years
from our vantage point at the Department of Justlce. Many
of them probably could not have been foreseen ‘at the time
FOIA was drafted. Theyrhave been revealed by subseqnent
experience; and if I may say so., they illustrate theJ
elementary p01nt I attempted to make in my 1ntroductory
remarks. Having adopted a great remedy agalnst a greatv
evil, we must not abandon our creative facultles. We must
be sen51t;ve to all our needs, and we must review our work
critically from time to time so that we can respond to
other dangers as experlence makes them ev1dent. |

The Department of Justlce,yllke every law enforce—

ment agency, finds it necessary to protect certaln kinds of
law enforcement informatlon agalnst premature dlsclosure.
The scrlptures teach us, of course, that all things w1ll
be made known in the last days, but until those days come,

we find it necessary to hold some information in confidence

RO
i

[&)

'.ofﬁa klnd ‘described in the statute.

. investigate crime.

&

. S ‘ ‘
against the real dangers that can result from disc1osure

R
\

out of season. Congress has recognized thls necess;ty.

The most elaborate of the nlne exemptlons set forth 1n
the Freedom of Information Act permits an agency to ﬂ
withhold "investigatory wecords” that have been compiled
for "law enforcement purposes" wheneVer the agency can,show

that disclosure of the redords would produce a specific harm

In add:tlon to thls
"law enforcement‘exemption," FOIA contalns several‘other
exemptions tnatfcan apply to law enforcement information in
some circumstances. Oon the whole, this'statutory treat~ |
ment reflects aggonsciéntious attempt by Congress to |
balance the general need for openness in Government against
the spéélfié needs of law enforcement.

A‘We are learning, however, that the"Statutory ma=-
chinery does not always work. Consider, %or example, the

problem of preventlng crlmlzgls from discovering how we

The Department of Justice uses manuals,

written instructions, and summaries of technical informa-

“tlon relevant to crimes and investigatory techfiiques to

educate and direct government personnel in the performance

A
sn that

of their investigatory duties. This ls informat:

"
it

criminals must not be permitted'to obtain. It is almost

1aughable that in a 1egal system that purports to be wellv

,,,,,

\;
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question whether the Government has a legal duty to provide

Yl

Yx- ‘‘‘‘ -" 5 _
the ‘general public with materlals that are, in effect, do

it-yourself guldes for crime; but our courts have encountered

some difficulty 1n thelr attempt to flnd in .the language

‘of FOIA a basis for protectlng 1nformatlon of this sort.

In my opinion, we have simply made a legislative error‘here,
and we need to find new statutory language that,will‘take
care of the problem. There is nothing in the ideal:of open
Government that demands that we instruct the public regarding
the proper technlques for, say., sabotaglng a nuclear plant
or intercepting communications by wire.

‘The Act presents other difficulties that are not

as straightforward as_the onekI have just mentioned. Let

me describe two. of them for you. These are "gestalt"

They are not created by any specific element

%

They are created instead

phenomena.
or'elements‘in the statutory text.
by the‘public nerception of the Act as a whole and by the
operatlon ofs the system it creates.

‘ Law enforcement ‘has always depended on the w1lllng~
ness of private citizens to assist in the apprehension of

criminals. In the very earliest days we resorted to crude

'conpulsory systems~underﬂwhich law officers could actually,

require the partlclpatlon of prlvate citizens in the appré-
0y

hen51on of felons. Today, we rely on Voluntary measures,

i

and we recognlze that the} pr;mary service a private 01tlzen

4 i
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. A » ) \\ Ld LJ
can render in aid of law enforcement is to provide law

officers with the information they need to do their duties.

Q

We also recognize that a voluntary system cannot work unless

we are in a position to provide some measure of "assurance -to
.

prlvate 1nd1v1duals that their cooperatlon will not result

in unacceptable personal risks. One way we provide surh

assurance is to promise them, in proper cases, that thelr
cooperation will not become publicly known. R '(\@v
| TherFreedomfof Information Act takes all of this
into account. It permits a law enforcement agency to with-
hold an agency record if disclosure of the record would iden-
tify a confidential source or disclose confidential informa~

tion furnished<by a confidential sohrce. In theory, thls

exemptidn prov1des an adequate ba51s for protectlng the con-
fidentiality of sources. Indeed, to our knowledge no source
of ours —-- no individual who has supplied law enforcement

I

information to us in confidence -- has ever experienced

physical harm as a result of a release under the Act. We

'are“learning,xpowever, that the publ’ic perception is other-

; i .
People are beginning to tell us -~- and here I am

wise.
referring not simply to underworld informants in the
detective-story,.sense, but to ordinary private citizens,

businessmen, public officers in state and local governments

"+ =— that they will not provide us with information because

they fear that the information, or the fact that they have

T e e T
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disclosed information, will come to light as;a*resultsof

some disclosure under the Act. : - . .

Th%s«is a very serious problem. I cannot tell youw
how much information we are‘losing.D1We have .no way to
measure the loss. In a sense, that is part;of the‘problem.:
What I can tell you is that the loss is sure to be greatest
in the areas in which we need the cooperation of private -
citizens most, I am referring to the areas of organized
crime and- foreign counterintelligence. Individual sources
in these fields are usually well-educated people,' As 3~
rule, they have a general understanding of the law, and
they are extraordinarily‘sensitive‘to public disclosures =

from our files. They are beginning to refuse to cooperate

with us‘Because of their perceptlon that FOIA may require

i A

disclosure of their 1dent1t1es or of the 1nformat10n they

-

provide us, and in many 1nstances they fear' that dlsc]osure

will jeopardize their standing in the community, their
livelihood, or even their lives.

This brings me to my last point. The people who *
work 1n the Department of Justice are human beings. In
responding to a FOIA request for law enforcement informa-
tion, they are required to scrutinize the relevant records,
to apply the spec1fic Standaids set forth in FOIA, and to

disclose any nonexempt information that is "reasonabily

segregable" from the rest. This is not an easy job. We

g

w

\V

i |
3.
;!

h\these problems ‘without sacrificing any of the pr1n01ples

— ....‘,,,4.1

make errors.. Very often we know less about ‘the relevant

o)

nfacts{than the requestor himself. Informatlon that seems
innocuous to us may provide the requestor with the misSLng
piece of a puzzl° he is trying to deCipher, and that risk

is especially great in the sensitive areas to which I have
already referred ~—(fore1gn counterintelligence and or-~-
ganized crime. This problem is built into the systenm itself.

It strengthens the perception of 1nsecurity to which I

have Just referred and I believe that we ought to do what

ix

we .can to- correct it.

What is the solution°‘ We have just completed a |
detailed study of these and other FOIA problems.‘ We be-
lieve that changes canpbe made that will help topsolve
that FOIA was 1ntended to secure. For example, the prob-
lem presented by the disclosure of sen31t1ve manuals and

z?(,,
i
‘anstructions could be cured simply by amending exemption

o

i two of FOIA, which protects records dealing with internal

P "

agency rules and practices, to make it clear ‘that sensi-

@

tive technical manuals ang 1nstructions are within the
protected class.”’ The problem of protecting confidential
sources and the 1ntegrity of 1nformatlon in 1nvest1gatory
files is more difficult I have concluded’that we should
consider a number of remedies, including a simple three- |
Year moratorium on requests for'the investigatory records

4
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generated iniany'particular case. . A morator%um would ease
the administration of what everyone concedes is a neces-
sary eremptiOn}:and rt would provide a good measure of-
additiona). protection against the dangers of premature

disclosure. - Loah

II.

“ One of the specific abuses disclosed during the’
Watergate perlod was the dellberate use by hlgh government
officials of personal tax returns and tax return information
for 1mproper purposes. The revelatlons were chllllng.r We
1earnedothat'private informa%ion~concerning personal fi-
nances, supplied to the Government for tax purposes, could

be obtained and‘used:by capriCious‘officers in Government

o
a

to advance polltlcal and personal objectlves.

At the time these abuses occurred there was llttle

B

in the law 1tse1f that -prevented tax return 1nformatlon
from belng used in this way Tax returns were 1naccess1ble
to the general publlc -~ they were confldentlal in that

sense ~- but there was no effectlve measure regulating
their dls;losure and use within the Government.‘ In fact,
as we camevto learn,gtax returns were routigely disclosed‘
and used w1#n1n the Government for a. number of purposes,

e
Q

both good and bad. : P o

All of this changed ink1976. Respondlng to Water—

o

- gate, Congress inserted into the Tax Refo m Act of 1976

w2

- 12 -
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a collection of Strict limitations on the authority of

governmment officers to disclose and use-taX‘r@turn5information'

within the Government Unllke the Freedom of Informatlon s
Act, which deals with a very large subject in very short
order, these disclosure provisions deal with a small subject
in a grand and expans1ve way. I have time to discuss only

one of these provisions, the one that regulates the dis-

closure of tax return 1nformatlon to law enforcement

agen01es. =

Before the Tag Reform Act of 1976, financial infor-
mation in the possession of the Internal Revenue Serv1ce ——
information filed by taxp yers as well as 1nformatlon col-
lected by the Service in t course of its audits and 1n—v
vestlgatibns —= was an important resource for criminal in-
vestigators and prosecutors in the Department of Justlce.

Money is the medium in which most crimes are transacted

and this is especially true of the federal crimes that merit

the'greaterrpart of our investigatory effort ~- Qrganized

‘crime, and white-collar crime and narcotics trafficking.

Before the Tax Reform Act of 197s, flnancialrinformation

in the possession of the Internal Revenue Service‘helpedf~

us to piece together andkprove in court the paper trails --
the illicit financial transactions -~ that are characteristic
of these crimes. Moreover, the skilled personnel of the

Internal Revenue Service were and still are the best and

- 13 -
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most numerous financial investigators in the Federal Gov- £ : .
B Ty aX 1T K“[ 3 . . . .

) ) : ' nfo ation for use in a nontaX»crlmlnal investigation

: ), 14

‘ernment, and before the Tax Reform Act of 1976 we relied an A551stant Attorney General must autho hi
rize him to apply’

upon them heavily to unravel the complex transactions: that o e to
: ; a court for an; order authorizin
g the dlsclosure. That .

el

¥ |
f - conceal both tax and nontax crime. But the disclosure re- in its
| elf is not a problem The
. pProblem is that the Act

strictions imposed by the Tax Reform Act of 1976 have requlres the applicant to show that he ha
S reason to be-

limited our access both to the financial information in lleve that thestax information is probatj £ ’
‘ ive of a matter in

the poSsession of the IRS and to the assistance of these
_ _ A issue and that the 1nformatlon cannot reasonably be obtained

experts.
from any\other source. But if the applicant has never seen

L : e

n

This is a subject that has received a good deal of the' information, how can ‘he make that4:1bw1ng9 And if he

publicity recently. I‘do not want to overstate the problem, ﬁ can mak |
_ e 1t why does he need the 1nf i
ormation? This ig

but there have been some celebrated instances in which we Catch-22, d
‘ and in my v1ew, 1t is an unnecessary complication

have been far more successful in crdcking the crime itself Th _
@ Act creates other hurdles as well, most of them

than in penetratlng the wall of secrecy between the IRS and

<Y;( T Vg e

the Department of Justice. A major drug case in New York,

. of a procedural nature, I shall not bore you w1th all the

detallsfhbut will glve You an idea of what I think should

prosecuted to a successful conclusion only a year or so ago, ' : ﬁff~ be d
. D one. All of these reVlSlOns 1d b
L . cou e made in my view
; ’ ’

*y

A IR R S

provides a colorful illustration of what I mean. We began without
| u resurrectlng the spirit of Watergate or maklng it

4

Lff " asking for the tax returns of the defendsnt six months be-
p0531b1e for bad actors in the Government to use tax return

N ) fore the trial began. In‘the middle of the trial we ob-

Q

’1nformatlon for personal or polltlcal“purposes.

tained the returns and learned what the IRS had known all : ‘f~§{‘”
\l e

along ==~ that the defendant had actually reported‘as miscel-

First, I think 1t is approprlate that a Judge or

‘maglstrate review the legltlmacy of requests by law en-

laneous income over $250,000 in drug profits in a recent
r forcement officers for tax 1nformatlon in the possession

tax year. That information would have been of some use to of th I
& e nternal Revenue Serv1ce, however, I thlnk the of-

us going into the case. R -
s g g - | ) Y ficers should not be requlred to prove, as a precondltlon

The statutory restrictions take the follOWlng form: to,access, that they already know what the information will
| 1

Whenever a prosecutor in this Department wants access to - s
i : .

jshow. “They‘should be permitted to-base their application

i el s s ey Zok o i S R s g i
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o ° s : ft 1 study by officials of the Justice
on knowledge that they can reasonably be expected to possess Arter long, y by

: o . ‘ ~ tment. the Internal Revenue Service and the White
before seéing the return. They should be permitted access Departm ! ) . j

: ' L ' ' e Staff, the Administration has reached agreement on :
if they can demonstrate (1) that they have irdependent Hous £ ‘ - .

‘ i ot legislative proposals with Senator-Nunn, who has been leading
evidence of a crime; (¢2) that tax information is or may

: . . . . the effort in Congress to amend the Tax Reform Act. These ;
be relevant to the investigation or prosecution of that

i i ‘ ; roposals, which ihcorporate‘the suggestions I hawve just
crime; and"(3) that they are seeking access to the informa- prop ’

: y ) oﬁtlined, would remove most of the impediments to law enforce- S
tion exclusively for that purpose. If they can make that

| : '+ oreated by the Tax Reform Act while still maintaining
showing, the judge or magistrate should be empowered to ment creares ®

. o . P ) ;
i f ; e . the same protection for the privacy of individuals' tax
order that disclosure be made in a timely fashion and that POt

' : : N Z o returns and financial records. . The bills are now pending
it extend to all information coming into the possession of ‘

: : o . ‘ he Senate Finance Committee, and I am hopeful that
the IRS within the scope of the order, regardless of its before t : ’

‘ ) . . ] R action will be taken in the post-election session of Congress
source, Third, I think there is certain nonconfidential, ‘ « : h\ J '

. S : » 1v in the 97th Con réss next yeaf.
nonprivileged information possessed by the IRS that should oF ea;,y w -

w————

be available to law enforcement agencies on oral or written

request from an appropriate law enforcement official, who

certifies that the information is sought exclusively for

(g e

the purpose of a criminal investigation or proceeding.
. & :

Within this category I would include information éupplied
by third parties, the taxpayer's name, his address and

Social Security number, information indicating whether he

filed a return for a given year, and information indicating
whether there has ever been a criminal tax invastigat%OnAofﬁhim.
Finally, I think it ought to be made clear that the Service

. has an affirmative duty to report to law enforcement agencies

evidence of crime derived from information falling within one

-of these‘nonprOtected'Categories.

- 16 -
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p\\ From almost,any;perspective, the Freedom of Inforfn
mation Act and the Tax ﬁefOrm Act are technical mechanical

measures. They are important; they engage the mind; but the

problems they solve and the problems they create are not front

page news. I now turn to a measure of a far different sort,

the special prosecutor provisions of the,Ethics in Government

Act. T am not going to explore this legislation rh every

detail. It has been in effect for only two years. Because

of the commands of the statute itself as well as considerations
of propriety, I‘am,not free,to say very muchoabout our -

»recent e§perience with it. I am bringing it,to your attention
because it is important in itself and because it deserves

the consideration of every thoughtful student of American

It 111ustrates as. well as any of ‘the statutes I w11l

o

law.

’~— that
discuss today

we encounter in the process of reform.

the difficulties -- the"paradoxes

The specialnprosecutor provisions are a recapitulation
of the main drama of Watergate itself. You will remember C
that in the winter and spring of 1973 there was a very

| substantial question in the public mind whether the criminal

investigation of the Watergate burglary had been adequately |
pursued. The actors in the burglarysitselffhad;been apprehended .

onndvproseeuted, but many people believed that there was a

Ty

connection between the burglary and larger events; and it

was plain that the connection, if it‘existed should come to

%»11ght The Department of Justlce had pres1ded over the

orlglnal lnvestigatlon If that investigation and«the resulting

prosecution had‘beeniinadequate the Department of Justice
: 4

i

was ‘to blame; and it was for that reason among others that

the new Attorney General Elliot Richardson, promised the
Senate during his conflrmatlon hearlngs that he would app01nt
an independent dlslnterested lawyer of national reputatlon
to renew the 1nvest1gatlon and prosecute any wrongdoer who
had not yet been brought to book Attorney General

.Rlchardson kept his promise. He appointed Archibald Cox.

The theory was that Cox a dlstlnguished outSLder would
not be subject to the political and 1nst1tutlonal influences
that some felt had impeded the Department of Justice in

the dlllgent pursuit - of the truth.
The appointment of Archibald Cox as- spec1al
prosecutor was not utterly unprecedented but as far as I

know, there was only one clear precedent in the entire

history of the Republic. 1Tt occurred during the famous

Teapot Dome scandal. President Harding's Attorney General,

Harry Daugherty, had himself been 1mpllcated in the fraud;

~“and PreSLdent Coolldge appointed a private lawyer, Owen

Roberts, to prosecute some of the resulting cases.

o
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I should add in passing -that tbe appointment of special
prosecutors has never required special legislation. Attorney:
General Richardson appoxnted Archibald Cox under a general
statute, Stlll on the bcoks, that glves the Attorney General
authority to appOLnt lawyers outside the Department of Justice
to handle government business in special cases. The Attorney
General exercises thls authority with some frequency in civil
matters, but as 1 have said, it is very rdre for him to app01nt
a private attorney to 1nvest1gate and prosecute a criminal case.
“ In 1973, with the \support ofvgbrs Admlnlstratlon,
Congress enacted the special prosecvtor prOV131ons ‘to which I
These were part of a larger piece of post-

O

'Watergate reform legislation, the Ethxcs in Government Act,

have referred.
which is an interestiﬁg'study in itself. The purpose of the
spec1a1 prosecutor provisions was to spell out in statutory
language and make mandatory for covered p031tlons the extra-
ordinary progggpres thatvhad been deviséd in the Watergate
case under the Attorney General's existing discretionary
authority to appoint specmal attorneys for spe01al purposes.
The provisions work in roughly the followxng way:
First, they deflne a class of offlcers whose affairs are sub-

W

ject to investigation‘by special prosecutors.. ‘That class um-

cludes the President, the Vice President, the heads of the

- 20 -

major executive departments,

all of the individuals working in
the Executive Office of the President above a specified salary

level, and certain high officers in the Department of Justice.

Second, the statute provides that whenever the Attorney

General receives specific information that any person in this
class has violated any federal criminal law, he shall, unless

the violation lS a petty offense, conduct a prellmlnary

1nvest1gat1on., If he finds at the end of this 1nvest1gatlon

‘that the specific information he received is so unsubstantlated

that no further investigation or prosecution is warranted, he

notifies a designated court. With that notification, the

procedure comes to a halty, If he finds on. the other hand

that the matter warrants further inVestigation”or prosecutioh,

he must apply to the court for appointment of a special

prosecutor. The special prosecutor is then appointed, and

he is required to investigate the case, to initiate a prose-

cution, or to dispose of the case in some other fashion, as

i

the evidence or hﬁs\itdgment warrants, all in accordance with

the terms of his appointment, as defined by the court.

Finally, the statute provides that-the special prosecutor
shall have independent authority to exercise all the investi-
gatory and prosecutorial powérs of the Department of Justice.

The statute provides that in the exercise of this power the

special prosecutor shall, to the extent he deems it appropriate,

G
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comply with the written policies ofathe Department of Justice
reéarding enforcement of the criminal law,
It helps to thlnk of the special prosecutor procedure
o Hy 4

as a mandatory recusal procedure. In the end, that is what

it is. 1Its purpose is not to change rules of decision, but

“to change decisionmakers and thereby prov1de independent

assurance that the rules will be observed., Its purpose, in

“

short, is to protect the crlmlnal Justlce system from the

& v.a' (R

~danger that many percelved in the events of Watergate itself

-- the danger that the\Department oféjustlce cannot or will
not enforce the criminal law in the high offices of the
Government The thé%ry of the procedure is that this danger
can best be avoided -~ that the perceptlon and the reality -
of evenhanded justice can best be ensured'-— if the Department
is required to .recuse itself in these sensitive cases in
favor of,another decisionmaker, the special prosecutor.

‘There is irony here -- irony in abundance. To cnsure
regularity’and‘objectivity in the administration of the
criminal law, we have found it‘necessaryl%o create a special

office, a special jurisdiction, a special procedure; yet

'special sections have never held an honored place in our

jurisprudence. They are rightly condemned for their tendency
to promote irregularity and special treatment, unequal

application of law and policy, arbitrary action without

=22 -
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have selected a weapon that must be used with care.

‘will ox may be accorded to the powerful in Government

with the ideal of equal justice and with the ba51c purposes

T I

accountablllty or -review, the very things that the special
prosecutor“prov131ons are des1gned to prevent, My firm bellef

is that the speolal pProsecutor provisions serve an 1mportant s | °
functlon but I also believe that we must keep our pr1nc1p1es

before us. We have taken arms against a great evil; “but we

My exoérrence with the Act“has convinced me that we‘_.uk; s
need to cons1der several changes First, if we believe (as:I ’i j 5?
do) that tlie Special prosecutor process necessarlly creates in- ; | jﬁ
equallty, we should look to the scope and extent of its appli- : :E
cation and attempt to limit its use to c1rcumstances in which {E

countervailing con31deratlons clearly justify the spec1al T

treatment that it tends to produce,

« o

The special prosecutor |

Process should be used, in my view, only in cases Jinvolving

those high offices and those allegatlons of serious crime

o

that can fairly give rise to a public perceptlon that favorltlsm

)

i peri

Second, we should remove from the process the unnecessary

elements that increase. the potential for uneven justice.

Lastly, we should add safeguards that are consistent both

et St i o e

T R e L

of the Act.

With regard to the first point, I note that the Act now

cavers a wide range of officers and employees -- from the

President, the Vlce President and the Cabinet Officers, to the

. 23 -
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individuals in the Executive Office of the President who are
paid at a rate not less than BevelwIV*positions\in the
some, 240 persons are covered.

Executive Departments In all,

Most of them are unknown to the publlc and to the Department

o

~of Justice. Most hold considerably subordinate p051t10ns.

ZIn my view, we should consider limiting the coverage of the
iAct, insofar as it applies to the Executive Office, to truly
~high level positionms. | o
In addition, the Act now covers officeholders even
after they leave the Government. It covers them for the full
term of the Pres1dent who appointed them and for that Pre31~
dent's second term wheth r they are still in the Government

or not. '’ It also covers them for the full term or terms of the

v em—

‘successor Presxdent if he or she is of the same party. Thus,

an individuai“can beﬁsubjected to these special provisioms for
as long as 16 years‘regardless of when he leaves office. 1In

my View, there can be no realistic fear or‘perception of. |
favoritism if an individual has been out of office for that 1ong;
and I would therefore propose~that the Act be amended to cover
offlceholders only for the term of the President who appointed
them or for three years after they leave offlce whichever is
longer. .

Because the Act is triggered whenever the Attorney'

] - General receives specific information about any crime, except
petty offenses, three unnecessary dangers are created; a

- 24 -
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“fjg significant number of merltless prellmlnary 1nvest1gat10ns are

& <

required,. there is a substantlal risk that the process will be

o, invoked for trivial matters, and there can beman undue pro-
: sllferatlon of 1nd1v1dual special prosecutors operating outside
_ the safeguards of the regular prosecutorial process It seems

While

to me that we could ameliorate these difficulties,
sacrificing none of the objectives of the Act, if we removed

misdemeanors from the coverage cf the Act and limited the

f@\% ST scope of the preliminary .inquiry to cases in which the

Department has received specific.information sufficient to

constitute a reasonable ground to‘inVestigateyan allegation
that a federal felony has been committed. Felonies are
commonly understood to be serious offenses associated with
moral tuyrpitude. Removal of the~misdemeanor class of

offenses from the _coverage of the Act will hLlp to ensure

that spec1a1 prosecutors are’ app01nted only in the serious
cases that Justrfy a speclal process.

- My next poingmconcerns the relation between the pro-
cedure itself and!the normal exercise of prosecutorial and in-
vestigatory discretion by the.Department of Justice. In normal
~circumstances; the Department of Justice does not investigate

or prosecute every possible felony that comes to our attentiom.

We exercise discretion.

36

We stay our hand in individual cases,

. ‘ but for the purpose of d01n justice and advancing the’ common
~ 25 _

e e i

not for the purpose of advanclng or threatening personal interests,

1
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good, This discretion is one of the great prerogatives that
devolves upon us under the common law. It is enormously im-
portant, and it is honored everyuday in tradition and practice.
Any dlscretlonary'power can be abused; and if our in-.
vestigatory and prosecutorial discretion could be efercisedu
capriciously or irregularly, it would threaten, not advance{
the interests it is designed to serve, For that reason we have
developed guidelines that structure and restrain the exercise
of our discretion in individual cases, thereby introducing a
measure of principle and regularity into a sensitive subJectlve
In_some instances these guldellnes take the form of
explicit, wrltten standards concerning specific statutes and .
specific kinds of offenses and procedures. In other instances

they are~unwr1tten understandlngs or policies that are followed

G

-within the Department | & . o . ¢
What is the p01nt? If the purpose of the special prose-

cutor provisions is to ensure that the high officers:in the Gov-

ernment will receive fairpand'impartial treatment at the hands-

of the Department of Justice, f.am not sure:that the statute goes

as far as it might to accomplish that objective. It does not

expressly take into account the normal patterns of investigatory

=

sand prosecutorlal dec1s1onmak1ng Consider the‘question of man-

datory lnvestigations. The Attorney General is required by the

] 3 ’ . - 1) o
statute to conduct an investigation whenever he receives spe
7 . .

cific information" that an individual in the covered glass has

4

committed a federal offense other than a petty offense. This

- 26 -

‘5

&
=1l

e e e e N - e
R s CP AV SRR TR T L T e e

is true whether or not the offense is one that the Department
would investigate or prosecute in the normal course. By the
same token, unless the Attorney General finds that the charge

is so unsubstantlated that no further investigation or prose-
cution is warranted, he must apply for appointment of a special
Prosecutor, who must usually conduct an additional investigation
on his own. The net result is clear Whenever a high offlcerK
has the misfortune to be the target of a specific accusatlcn A
he may be subjected to a full blown ~criminal 1nvest1gatlon by

federal anthorities when an offlcer of lower rank, or a prlvate

citizen regardless of statlon would be left alone. Moreover,

... Since 1nvest1¢atlons,are 2lways. difficult to ‘conplete;: “there T

a danger of proliferation of special prosecutor app01ntments
Smely bécause there are some 1nvest1gat1ve steps that cannot

be completed Wlthln 90 days, " th% time allowed for completion ’

4]
»

of the prellmlnary investigation,

I submit that from the standp01nt of ensuring regular,

T

lmpartial administration of the law, this result should give us

_Pause. Anyone who has been subjected to a federal criminal in-

'vestlgatlon knows that it is no latighing matter It can exact "
0.

a great cost from the target himself and from the Government as
well. The question that deserves creative thlnklng from all .of
us is whether this cost is unavoidable given the salutary ob-
Jectlves .the special prosecutor Provisions are de81gned to secure.
I note that the statlute already allows the Attorney Generglxsome

measure of dlscretlon He can bring the procedure to a halt if

-27 -
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~ in ordinary cases. - \

he determines after the preliminary investigation that the
charge is so unsubetantiated that further action is uﬁwarranted,
and we are protected against abuse of.that discretion by the
requirement that he report his.decision and the reasons for it
to the court._-Without expanding on thetvprinciple unduly, ;t
might dlso be possible to permit the Attorney General to bring
the‘process'to a halt‘if, after receiving a specific accusation
and'conducting a'preliminary investigation, he can say with .
assurance in a~reporr to the court that the offense is not one
that the Department ﬁould investigate or prosecutecugder'the |

standards that govern investigatory and prosecutorial decisions .

e

ﬁ””ﬁ6&”éhBﬁf&"Eﬁe”ﬁ&&%éé“%e workignce‘ﬁheleﬂee{al prosecutor
ie appoifited? 1If my thesis is correct -- if the»purpose of the
exercise is to ensgre,that tﬁe ferget of the investiéation will
receiveéshe sameyt;eatmenr in the end that‘any other perepn ﬁould -
receive/et the hands of an impartial Department of Justiee -
then that principle should be made a part of the special prose-
cutor?s‘commission. »Tﬁe statute should make it clear, for
example, that the specialyproeecutor's duty is to follow the
established written policies of the Department governing the con-
duct of all criminal investigations and the prosecution of all
offenses. Moreover, tﬁe statute should ngt only authorizenbut’
encourage the special prosecutor to confer with appropriate
officers in’the Department to ascertain their.viewéyregarding the
_effect of departmental policy in cases similar to the one under
investigationt To b; sureiuany process of consultation cannot
A - 28 -
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be permirtt tmpai indepenc »
ed to impair the. independent judgment of'the special
Prosecutor. i | ' ’ | o
T .Bgt independent judgment is not enouch Jud N
even independent Jud N - e s

gment, must be informed so that i
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nd , the
-This was another star in the |

In ’ . : .
.0 1978 Congress enacted, ang the President appro d~
£ » . : v
Right to Financial Privacy Act -

constellation of post
llation of Post-Watergate reforms. Tt was not linked
g | 3 inked-
.as Lfi .
closely to the specific events of Water

ate as :
o g some of the

but i ter ‘ ‘
1t was fostered by the climate of opinion th

out of Watergate,. P

It w »
t was fostered, in particular, by the belief

.that officers. of government cannot b

.

€ trusted to deal 3
a . . . ’ ; Justly
nd fairly with sensitive personal inform .

‘ ation, Left to their
; they w1ll.acquire it for ‘improper
will disclose it for

own devices,

‘ ’ /purposes; they
; . [mproper bpurposes; and they will keep it
an u??“lt for improper pPurposes. |

. The Ri - Fiz ia. |
? ight to Financial Privacy Act Provides ga reﬁed ’
| y

against the i - acquisiti
k - tmproper acquisition, disclosure, and ys £
acq 7 , an e o
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financial information generated by dealings between private

L]

individuals’ and financial institutions, It does this by

it
i

creating eﬁseries of procedures that must be followed by
the Governme&t; and by the financial institutions themselves;
whenever the GOvernment,seeks to obtain personal finantial
information in their possession. ,These procedures. are de-
signed'to permit government access whenever ac%ess is sought
for a legitimate purpoSe, but.they'fequire'that access be
obtained“through’an orderly process, and they generally
recuire that notice be given to the individual in question
Biféfé“the disclosure'to’the Government occurs., Tﬁegpurpose
of~pre-disc1osure notice is to enable the individual to go
into court and.contest‘government'aecess if there is some
basis in law for contesting it. The Act provides generally
that if the individual does object to the discldsure, the
Government must. be in a position toashow that it~has.reason
to believe that the information in question is relevant to
a legitimate inVestigation.

The difficulty with the Act lies not so much in
the legislative intention as in the consequences the Act
"has generated. I have already referred to the critical
role that flnanc1al 1nformatlon plays in the detectlon of
major feaeral crimes -- organlzed crime and. whlte collar

crime in particular. The Act recognlzes the Government'

need for information of that sort. It permits the Department

A

/'/‘5

I

¢

of Justice to file with banks and other financial institutions

formal wrltten requests for financial lnfOlmathH relating

to legltlmate law enforcement 1nvest1gatlons, and it permits

the 1nst1tutlons to comply with these requests, assumlng

the procedural requlrements of the Act have been satlsfled
But through some legal and soc1al chemlstry we have noti) .
yet fully understood the Act or its offspr:ng in the States
have ‘produced a sea-change in theﬂw1lllngness of flnanc1al

instltutlons to comply with mere requests for information.

-

Some of‘them are willing to comply, but many of them are

‘not.

What we have;. then, is a system that has the effect |
of requlrlng us to resort to compulsory process in some cases
in’ whlch under the old regime, ~we.could have proceeded by
simple request. That in 1tself§yould not be a problem if
the Department of Justice had power to issue compulsory
proceSs’against tinancial records for general investigatory
purposes. We do not. It is true that Qé can rely in o
proper cases on grand jury process and trial subpoenas.

But the prov1nce of the grand jury process 1s a special one,
and the process of the grand jury should be used only for
grand jury purposes. Likewise, the trlal subpoena is of
limited use in the early. stages of a case. I thlnk 1t would

not be an overstatement to say that in too many 1nstances the

Right to Financial Privacy Act can have the unintended effect




<)

"grand jury, pre-trial stage.

of denylng flnanc1al 1nformatlon to the Department of Justlce'

for use in legltlmate criminal 1nvestlgatlons at the pre—

2

What is the solution? We can do three'things. We
can accept the situation. We can gut the Act. Or we can
glve Department of Justice’ 1nvest1gators a rlght to demand,
not simply request, flnanc1al records. I favor the last
course. That is the approach taken in the proposed FBI

charter, and I support it.

e

Additional difficulties arise under the ‘Act when

‘and if the Government is in a position'to demand, not simply.

request, access to financial information. The Act prov1des
that whenever a subpoena or an admlnlstratlve summons is
issued for financial 1nformatlon, then, as 'a general rule,

the individual in question must be given notice and an

opportunity~towraise leéalcobjections to disclosure. This

- 1s reasonable as a generai requirement applicable to the

Government at 1arge. ‘The-ACt also provides that there are
cases in whichApre—disclosurepnotice need not be given,
and to that end it permits aycourt to orxder that the notice
be delayed if thevGovernment applies for a delay and
demonstrates in its application that a delay is warranted.
»The_difficulty lies with the way the notice-delay
procedure operates,in fact. The simplest problem intthe

criminal law enforcement field is that the conscientious
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“preparation, submission, and defense of a full-blown
application for a court order, even an ex Rérgg‘order\ﬁis an
awkward process in the best of clrcumstances’ ‘and this is
espec1ally true in the early stages of a crrmlnal 1nvest1—r&

gation, when timing and finesse are of the greatest im-

‘portance, I should add in all candor that the burden of

thrs procedure is probably not!made lighter by the;willingA

‘ness of the participants to bear it. Courts and federal

&£

prosecutors comply ﬁith“the law, .but these ex parte appli-
cations do 1ncrease the work load of the- courts and in
somellnstances ‘they lnjeét the courts into the inveStiga—'
tory process at‘an unusuahly early stage. That sort of
early intervention -- 1nterventlon by the very body that
may lat&r have to Judge the case -- is something that
meets with resistance on ‘both 31des of the bench and |
rightly so.

Apart from the ewkwardness of the procedure it-
self, there are the substantive requfrenents thattmust be

satlsfled before the court ean act on the Government's

application and order that notice be delayed. The'Govern—

Q

. ment must be.in a position to prov1de the court with

lnformatlon showing that pre- dlsclosure notlce would (a)

| endanger llvé (b) cause a fllght from prosecution, (c)

lead to destructlon of evldence or intimidation of

witnesses, or (d) otherw1se seriously jeopardize the

-33 -
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investigation by causing some‘similar obstruction. In}a
sense, these reguirements are akin to the disclosure
requirements of the Tax Reform Act of 1976. They seem to
require the Government to know beforehand what it is trylng
to find out. Is the individual in question a crooh? Wilt
’he threaten llves° Will he destroy ev1dence° " Will he flee
the Jurlsdlctlon° Will he do somethlng\else that w111
threaten the 1nvest1gatlon in a similar way? In many cases
we are not in possession of hard evidence that wnll answer
these questions beforehandlggnd we mustvtherefore either
forego access to financial records or risk notice.

The problem presented by the awkwardness of the proe

cedure itself could be substantially reduCed if notice counld

be defefFed on a written finding by the Attornenyeneral |
or by the head of the relevant agency that'there is reason
to beliete that pre-disclosure notice would result in one
or moreﬁof the adverse consequences already'specified in

° the Act. This is the approach taken in the proposed FBI

charter, and I support it.

5

I am not sure what to do about the larger problem.
The theory of the Act seems to be that the decision whether
to defer notice or n%t should be made on a.case—by-case
basiskand that delayed noticze should be justified by’ facts
already in the Government's possession, unique to thes,

investigation in question, tending to estab;ish that pre-

1
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investigations? One could argue with some cogency that 1n
“light of all the safeguards that are already built 1n+o the
criminal Process, there is no overriding necessity tnat
requires the target of, say, a federal felony: 1nve,t1gat10n
to be given notlce of the 1nvest1gatlon as a condrtlon of
access to relevant evidence in hands of thlrd partles. To
be sure, the Government should document the access, an iden-
tifiable official should be held accountable for it, the
access should be dlsclosed in due gourse, and there should
be a judicial remedy for any 1mp;opr1ety. But'with those

safeguards, it seems to me that if we are w1111ng to admit

the rlght of the Government to obtain ¢the 1nformatlon 1n/

&

/.
the first place, we need to ask ourselves whether there 'is

any compelllng interest to be served by erectlng a disclo-
sure procedure that sacrlflces one of the oldest pr1nc1p1es
in criminal investigation: the principle that you do not

inform the target that he is under 1n¥est1gatlon until the

il
1t Q

time is rlght

V.
The last statute I want to discuss is the so-called
Hughes-Ryan Amendment. I have declded to discuss it because

it is important, and because I want to demonstrate that 1

' am not SO captivated by the special .interests of the Depart-

ment of Justige that I can think of nothing else.
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The Hughes-Ryan Amendment was a response to a second

set of discoveries that were made during the Watergate period --

the ‘discoveries relating to the CIA and its covertﬁoperations
abroad. ’Alarmed by the pfospect that significant foreign opera-
tions by the CIA -- operations'other than those ordinarily in-o
volved in(the process of gathering foreign intelligence -- could
proceed in secrecy indefinitely, without review in the legisla-
tive branch and beyond the power of anyone but"the President to

recali or control, Congress enacted the Hughes-Ryan Amendment.

- This statute,bas originally enacted, required among other things

that the President‘make certain findings regarding proposed
covert foreign actions by the CIA and that hé‘report them in

timely fashion to !the appropriate committees of the Congress."
$ app - ‘

G

The statute
porting to a number“oﬁ different committees, Senators, Répre-

was implemented in such a way as to require re-

[ !

sentatives, and staff members.
Until very recently, the Hughes-Ryan Amendment was

the subject of considerable debate. That debate revolved

around two-basic issues, among others: First, to whom should

the covert action reports be giéen? ‘Second, should the Execu-

tive be permitted to begin a covert action before the relevant

report had been filed?

, 4
As regards the first issue, it became apparent some
time ago that the Hughes-Ryan Amendment no longer served a

useful purpose insofar as it required that covert action
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mood and political -action that occur over time, T admit

the dynamic ¢onst1tutlonam relatlon between 1eglslat1ve and that‘this metaphor -- the pendulum -- has some appeal, but

executive power in the COHdUCt of forelgn affairs. o i é ) | I am not beguiled by it. The bendulum is a closed system.

I am pleased to‘state that the»House‘and Senate have It has a capacmty for movement but not a capacity for creative

passed and the Pre51dent 31gned on October 14, new legislation s r ; change. It osc111ates around a center that is fixed. It

P

o s

K : ‘J
deallng with congress1onal overSLght of the 1nte111gence agen- b perpetually abandons one position for amother, but it never

!
cies. The nev statute amended the Hughes-Ryan Amendment to C takes a position that is really new. It takes only those

require that reporte\of Presidential findings be given only to pbsitions that have already been taken and abandoned, in

§ )

the House and Senate Intelligence Committees, TFurther, the v : % : preVlous cycles
statute and its legislative history make clear the intention of 1 ; ; , | ' I prefer a different model. Society is an organism.

Congress to adOPt: not alter, the current practice and to It moves and changes over time. It swings and shifts in

preserve an impdrtant measure of flexibility for the President

Q@

s _direction, correcting errors, adjusting to new conditions;

and the Executive Bramch. | Vw : o _ - Do , but if it is healthy, these changes are part of a process of.
" . ' S ' ‘ P rowth; and they lead in time not to old positioms, but to
vi. SR NS : ’ )
T : e am s . ¥ P new ones -~ 051t10ns that are stronger and more mature. A
Every public speaker has a privilege and a duty. His fol . P e g :
: e . S e health society, in the process of reform 'is not a pendulum.
privilege is to improve on” the truth where the truth itself is P 7 y P P

. , . . . . It is a tree growing toward the light.-
bald and unconvincing. His duty is to have a point of view and < :

. : When I s that we should look iticall t the t-
to state it clearly. I will let you judge whether I have used ¢ ay that we shou ook critically a e pos

: . ‘ L Watergate reforms, it is this creative‘precess that I have in

my privilege to good advantage. I can say with assurance that o "
‘ : . 3 o mind. I am not a revisionist. I'do not want to revert to some
I have attempted to do my duty. - I trust that my point of view 2 o s : - g
- h i al le of vision I bring to this subject as ' ' P prior position or to oscillate around a fixed center. To the
-~ the special angle of vi o
' ;o extent. that law alone can make them stronger, my belief is

Attorney.General -- has been evident throughout my dlscus31on {. t & y

e e b R
'lis:'i’ . e

If it has not, I want to make a full and open COHfGSalOH before

O L

that our democracy and our legal system are stronger today

=

) o than they were fifteen years ago; and I believe we can make
I close. ‘ ' e ' ‘
Coel el , ) o tronger still. The reforms of the post-Watergate period
Commentators speak occasionally of "the pendulum" of s = % »4 them stronger sti a P g P
” L : ~ C . . s ST have ied us forward. Our task is simply to continue that
reform. They are referring of course to the swings in public T @ ve catx ‘ foteg, pLy ' o ‘
' . PR process.
, S I g
| - : - 39 .
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ﬁost-Watergaée reforms,

consequénce.
legislative field, we ?@gt
) 7

generate ¢o
and we must therefore be willing to subjec

examination after th

known. We cannot be complaisant.

* of our policies in theory.

1E

1f we can draw any lesson from our study of the
it is the lesson of the unintended

When a nation takes great action in a new?

[

expect that the action will
I

nsequences that we did not adequately foresee,. )
t the action to |

e fact, when all the consequences are
We cannot be content -to

congratulate ourselves on the purity of gurdpriginal‘legis—

lative intent
We must find out how our policies

N;ctﬁally w?rk. ,WefmUSt acquaint ourselges with facts. We
‘musE be pr;gmatiéfs. 7 |

"f%ﬁig is 4 c%ngénial presérigtion. Ameriéan§ are
kI,have.é seéond and final prescription

0

AN

pragmatistsdby nature.
that is less congenial, but no less importantn
yers are trainéd‘;n the Whié;tradition.

thing ‘that‘f

o

American law

We tend reflexly to think of civil lib%Fty as some

results from a limitation- on the power’of‘GoVérnment, and

from .the eafligst iiys of the Republic Wé have 1gbored_loqg

and well to cultivate the notion tha
The legislation we have discussed
) P

t* law can”impose that

1imitation, at least in part’
today is in that grand'tradition.‘ It was erggfédkto limit the
pOwer of the Government and to prevent the abuse of.power.

In reviewing this legislation, however, we need to
o ,

remember that law,” in its relation to Government has a -
1 N

ions, -the soundness of our values, the beauty

. \
it
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criming; »
securd aivd . nal 1§W as something thatr exists
Lvil liberty, but plainlyyit d PLEke Fo
; does,

all around us. The evidence is
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ane 't .
ederal crimesg -- can and m kt b
n us e

law, th

and if I Could le ; the better to {}Secure 1iberty-

i ‘” . ave you with one thOught . . ’
at whenever Iaw confers po o + £ vould be this:
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in the cause of liberty as the restraints on power that are B

the glory of our'free tradition, ; .

.In the end, we are not requlred to choose between a

a

Government SO restralned that it will not Work and a Govern—

ment so unrestrélned‘that its power becomes abusive and ‘

intolerable. ' Both of those evils are a threat to 11berty,
s
and in erectlng defenses against the one, we need not efmbrace -~

5

rigid systems that‘W111vprevent us from dealing with the other.
o
The danger&is a commen dange;. A range of acceptable responses,
is open to us, and we are free to choose among them. What is
required 1is that we maintain ourgzreative faculties, that

we exercise steady, pragmatic judgment, and that we remain
sensitive to all the needs that must be met if our country

is to beThealthy and strong. ‘ o | | | g{
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