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VSTATESLE;T or JounN H. I\ SEATTUCK, WASHINGTON OFFICE Dmmcrgn, AND
Davin 1. LANDAU, STAFF COUNSEL, AMERICAN Civin Linperries Union

d ir and Members of the- Committee, we.axe please_d’ to appear before
vo?ll Lto(f)ltl‘?elxu?l?g con(}n}ent?s of the American Civil Liberties Uu}011 on S.t172§ qn’fl
S. 1728, the criminal code legislation, introduced in the Senate on 1Sep em eé. 1‘8
The ACLU is a nationwide, non-partisan organization whose so e_tpgilposThe
the protection of individual, rights apd freedoms under our COI{S(}I u1 i0:1 The
issues that you are considering ha_v.e 2 long-standing and i’m~1em;'_1ﬂlL g ;egt
nifieance- for civil liberties in, Ameriea, and we come here t'Qd&yd‘“-lt al‘lﬁ"‘
interest in, and congern about the monumental task that you are undertaking.

RAGKGRAUND

4nd of
evigion of the criminal laws is probably the most fundamental kmq o)
leé?slixi‘i(i)i 0possjl:ble, and the stakes and risks involved: in. this en,ormqusixt)ro_]ecltl:
are very high. Because the federal criminal Inw- is. significant both in sfot\;v]
right, and in, its, potential to serve as a inodel for the criminal ln\_vs %i ;
states, the effort will be worthwhile. if it results in. putting into I%rac c{% o
coberent approach to crime and punishment that concentrates law enforcen
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ricans
i : erty that plague Americ
gl {imes against persons and p‘rop e on by the
enle'llgli-si"gll}msglir (ielxﬁ’lorcing the limits on gov.e}nment power ma
%R ef Riarvhts and our strong civil l1be1:tle’s tra(h?mn.]s. to the process of criminal
1’ “D Aanerican Civil Liberties Union’s approach to e Do < mot result
lhe' 'lsion has been to insure that pressure to enac %fedcral N O e
_code 1ev1in“ compromises of civil liberties or expanslonco e et 1o
in dﬁltlllla%at?an riehts and freedoms protected by the v_;)11 S e Slavif
het o ‘ges frgm the deliberations of Congress, we W 1'i o I o iy Doen
\vhatlemm\%e are well aware that the process of pode r?ti lon Do oLy oo
G 'Ovs o for a decade and understand the 1mput1ence‘ 0! L N e soublod
und'ent\hay rocess. Nevertheless, the history of that pl(?clgiemte e e Todny,
ple%edist?u%ing boxie and calls for a very cautious afr%dt eal ba& D evan
r ¢ years afroy the criminal code effort got off to 8 bad St e e roal
.Sle\ e11b311e1 that“ rejected many reasonabie 1'ecouzme121(l a lons of e atiom
with a ion on Reform of Federal Crumnal_La\\s (th?l O ety Inte. con
o, erously expanded the crimina_l law in ways B O e ot elfort
i d.angl rights ’ihe principal redeeming vah}e pf this 111 t criminal code aTort
stltut‘mua‘ 11 g“% i” Of course, S.1, like all crun_nml.c‘oc e 1% rm ef elix;linated
wag 1tts tilit s%périicfally attractive features. It sunphﬁgg d(la1 dl;lﬁ Lon ,eleménts ed
variety f 1cies, and reorganized offenses. It reduced 79 u e
1110011%1.81,51 Cto "four defined terms of general a'pphcatwlll)—oiete crim,es nowing,
ggg){{lle;; Ymd D s re])t%alﬁile z}liggzlgtfygggegnimnt carrier pigeons,
oks, i i interfering wi 0V arrie
t]tlaeiu%(i)ggsf’l lflgllllillc}:snga;l;g;;:; 01% a steamship, and writing a check for less than
se( B s
5 . 0 » s W 1(1
LI + 8.1 was a disaster for civil liberties. It wou
* s, however, B.1 W : 4 r o
h‘lIvré 31%%&,{533?0&1 the criminatl mfvdqssggtmfgégfﬂzetgg Offr gg&rgg}nlggrﬁlgepresssr:
riniinalized 1 for of political dis , T : of the pres:
zctlnl(lll lﬁ:ﬁ}::i(sls:ll;%?fybfgfllglesned tlljle powers of federal prosecutors and investigative
agenc'i ur tely, 8.1 was not enacted. Its worst fgatures _rnised SUJCht% GSt(S)(laﬁ]{l ga}& ;g
'F{n'tmgtnig{ittée. In the three years sinc_e the demise ‘ofl 1‘6 '\’/ement nafe s
giet(ftg(ll and passed a new bill, 8. 1437, Wltlslxlbel eit1:‘sla: :?;ll‘ 12.11 \Iv)il yement over 8.1,
’ y rave and unaccep ks fo iberties
S'.l4317 als)o é)sle(i’fe{)l;e%h% ACLU and many other mte1estedd01gtgxflﬁmigllogz.c rots
" Ongzig" (zllelljeted the sections of S. 1 which wqu}d have crea.te't lslm 'img al Secrets
Ac%' %he‘provision allowing a g.*;overmnlep’cl oﬁlcu:lle lc;m‘fggds gvz ralc:) e D roke
"N r se" of following higher orders, ¢ ¢ r simi
e ‘D{lllenil?légltﬁrggfggs&eOearlier bill. It also contam(_ad rgfom}st(l)f ef:(’lsg?fl’ 11%;:'(;
;glcr;ﬁ?lliggsrepeal of the notorious Smith Act, txnodegi‘lz‘z\t’glglxéno - U (11e alienst ! rape
7, ex i f certain civil rights laws to cov ' L2
lagc’hf?i:ipsi}rlllségnre%uge disparities a?non_g fegleral sentences (although at the ri
mf im‘ osing longer sentences and more lmprlsonmemi)‘i 7 far exceeded 1ts Hmited
° O pb{ll‘lllce ﬁowever, the substantial costs of S. . 3 tlil lt{n oled It e
b nf“ts t’l‘he’dangers to civil liberties are clear from ?L‘ h lé),ill o o he bl
enle t]he; Judiciary Committee’s voluminous rer_)ort on 1% he I"r or ¢ -greatlv
:}m oved certain factual issues from the province of ﬁ e-‘Jn‘;?sr‘to iJe prosecuteﬁ
a?{?;anded federal law by permitting §0(1i the1 f})rﬂs;gnt;gl%oa“e?&eavour e proseented
y aking it a new federal ofl ] pers
:sniletotggllggsél?éfgéni}lkilligul conduct. The bill also expanded the federal law of
con;mmcs{ibstmtive crimes in S, 1437 were brc;ader than c%rreng lgrgfafe%;gi
piﬁgzégy(lireetfs7 on PFirst Amenchneil.tlfreedo;’ns;;l igi{rggrlldfedfotr lr?ss?)fpcurrent eral
jurisdieti \ ailed to accomplish man 1 : c
Jumsmcuo?’d{lﬁ]‘g tlfngrown Commission or others, in such areas as_ Co ca)_nspu gto(l)ll:
r%oﬁi{l;en(gnbo'tnne Demonstrating to Influence a Judicial Igéoge&( 11;]tg'More-
{glirlllr))ltl i‘rﬁterceptign’of Communicnti;ms,s andtéu]?ill{luigei}e]f'g}rslgvedao% ‘Sle.Senate
X ! s 0] 2
reral refor originally in the Sena / | the 1
333? (S : :geltrlépiairlocl):‘fn Islogtu&;1 and Comstock Acts) and new dangers to civil liberties
"By

1301), Obstructing a
rernment IMunction b'.v Frm}d (§_ , Obs ; o
arstint St B el Wiisromnes ' 10, fisine bl Yaforeont
i A f Government Purnose
(3 1311), Obstructing ™ i v Tnformntion Submitted for a

]? {1;52_(; §' }i)i‘lt%l'tigf‘zféﬂl";‘zﬂg )?%;:sté’minatli‘rll gbglbts;%lilteulr\xf‘?\tgcr})ﬁp(l l§ c§e 1{35420:1111(}1 )3):«3'1&3(.1 Iﬁ:}lié?gg,:

Do)y ) § 150 - :
fr?g()llx)xe% [hllzlém(ié: i%SnSfSy ﬂ(.‘)lffsmi‘s(g repre)s'entutive and not an exhaustive lst,

p—

-can endanger free speech and associati
-erly preserves current law on crimin

‘have a specific intent to c
.and (2) rejecting the tr.

10165

were added before its final Senate passage (e.g., preventive detention and “local
community” standards for federal obscenity prosecutions). Finally, and in many
way most importantly, the sentencing provisions in 8. 1437 created a significant
danger that the amount and length of imprisonment at the federal level would
be substantially increased.

After passing the Senate, 8. 1437 came under close scrutiny in the House Sub-
committee on Criminal Justice, which concluded after extensive hearings that
the bill was “fraught with pitfalls and not legislatively feasible in the House of
Representatives”. The bill’s costs to civil liberties and state and local autonomy
and its substantial impact on the federal judiciary caused the Subcommittee to
observe in its Final Report that there are enormous risks in attempting to reach
agreement about a wholesale revision of the criminal law, The Report noted that
“[tIhe tremendous investment of time, energy and emotion that goes into an
-omnibus bill results in a tremendous pressure to agree to things in order not to
hold up the legislation. Thig sort of pressure was clearly evidence during the
-Gebate on 8. 1437.” The Subcommittee noted that the impact of the Senate bill's

-expanded inchoate crimes on eivil liberties had not been adequately studied,

the prosecutorial need for new substantive erimes had not been empirically dem-
-onstrated, and the value of combining dozens of “government function obstruec-

‘tion” crimes into a single comprehensive provision had not been weighed against
the affect such a provision could have on conduct protected by the First Amend-

‘ment,
SUMMARY AND RECOMMENDATIONS

This is the context in which we have reviewed the criminal code legislation
introduced in the Senate this year. Our conclusion is that the substantive law
provisions of 8. 1728 move toward striking a reasonable balance between law
-enforcement and civil liberties, but the corresponding sections in . 1722 gen-
-erally do not.

Although 8. 1723 in its current form does eliminate many of the substantive
provisions of last year's Senate bill which endanger civil liberties, in several
-areag it contains serious flaws, while in other areag the bill is incomplete. For
example, the sentencing provisions are seriously defective in several key respects
:and should be changed in light of the recommendations made in Part IT of our
statement, Moreover, since 8. 1723 follows on omnibug format, our experience
-clearly tells us that it will be the target of tremendous “trade-off” pressures—
both from §. 1722 and from other proposals—as it moves through the legislative
Drocess. Since these pressures are substantial with any omnibus legislation, it

will be extremely diiﬁc}ut to maintain the integrity of a bill like S. 1728 which
Agdequn'tely Proteets civil liberties. But anything less than such g bill would nul-
ify the value of criminal code

reform and cause us to oppose the legislation,
We do oppose 8. 1722, since this bill carries for

‘of 8. 1437 which threatened civil liberties. Des
ap‘plaqd—e.g., elimination of the erime of Violat
p;heab1_lity of the general attempt and solicitation provisions to eertain substan-
tive offenses, less expansion of federal Jjurisdietion, repeal of the Logan Aet and

-elimination _of federal preventive detention—§8, 17922 incorporates most of the
new law which we found objectionable in S, 1437, and adopts few of the salutory
reforms contained in S, 1723.

In Part I of our statement we comnar

ward the bulk of the provisions
.pite several changes which we
ing a Public Safety Order, inap-

. ¢ some of the substantive law provisions
in S, 172:‘2 and 8. 1723. We have not Jeen exhaustive in our analysis or coverage
of _the PI.HS,. but_ have addressed representative provisiong which have raised
major civil liberties problems in the past.

In the important area of inchoate crimes-—where broadly drafted provisions

on and due process of law—8. 1723 prop-
al attempt by limiting application of the
) On the other hand, 8. 17922 dangerously expands
current law by creating a general attempt statute, which we strongly oppose.
We also oppose the gener i i rge the Com-
mlttee at least t_o expand the list of crimes exempt from conspiracy prosecution
to include all erimes involving Speecli, advocacy or publication. S. 1722 (but not
8. 1728) makes t\w:o otpgr dangerous changes in current conspiracy law, which
We oppose, by (1) implicitly eliminating the requirement that a conspirator must
qn}mit the crime that is the object of the conspiracy,
aditional “‘true agreement” on bilateral approach to the

offense to specified crimes.




10166

offense. By contrast, 8. 1728 (but not 8. 1722) substantially improves two other-

aspects of conspiracy. law by (1) repealing the overbroad and much-criticized

offense of couspiracy to defraud the United States, and (2) overturning the-

notorious ‘‘Pinkerton rule” that holds a co-conspirator liable for any “reason-
ably foreseeable” crime committed by another member of the conspiracy even it
the co-conspirator had no actual knowledge of the crime. We strongly oppose the
inclusion of a new general crime of solicitation in 8. 1722, It is not enough to
exempt advocacy offenses from solicitation, since this new crime (which is not
contained in 8. 1723) penalizes pure speech whether or not it results in criminal
conduct. .
8. 1722 dangerously expands the liability of accomplices by eliminating the
current law requirement that an accomplice have a specific intent that the
criminal act committed by the principal take place. S, 1728 properly preserves
existing law in this area. In the area of general defenses, 8. 1723 would restore

the “objective” defense of entrapment, which we endorse because it turns on the-

nature of the police misconduct rather than the predisposition of the defendant.
The offenses involving national defense—treason, sabotage, espionage, ob-

structing military recruitment and ineiting or aiding mutiny, insubordination or-

desertion—raise a variety of traditional civil liberties issues. In the area of
Treason, both bills generally preserve current law, but 8. 1723 makes an impor-
tant improvement by requiring an intentional state of mind for both alternative
forms of Treason, thereby eliminating an anachronism is existing law. In the
Sabotage area, we urge the Committee to adopt the approach of S, 1723, which
does not penalize conduct undertaken with “reckless disregard” of risk or harm
to the national defense, and to further narrow the offense oit Impairing Military
Effectiveness by limiting its application to a significant impairment of a major
weapons systems. We also recommend that the Committee narrow the crime of
wartime sabotage by limiting its application, as in 8, 1728, to a “congressionally
declared war, by eliminating, or better defining, ‘“‘associate nations”, and by
adopting the Brown Commission’s narvower definition of the military items.
whose sabotage is prohibited, leaving the damage of non-strategic items to state
or other federal law. The current espionage laws are carried forward by both.
bills, although 8. 1728 contains an alternative “classified information® approach
to the subject. Despite its major shortcomings, we believe that existing law is
preferable to the classified information model. ’

Hovwever, we strongly urge the Committee to reverse the position taken in its
Repost on 8. 1437 and make it clear that the general espionage laws do not
cover conduct undertaken without a specific intent to injure the national de-
fense. The “incitement” crime of obstructing military recruitment or induction.
is overbroad in both bills and its application should be narrowed to conduct
which, interferes with induction during times of declared war. Similarly, the
offense of inciting or aiding mutinyg, insubordination or desertion should. be
limited to eonduct in peacetime and “incitement” only in wartime; T

The offenses involving government nrocesses have long been one of our prin-
cipal concerns in the criminal code debate. 8. 1722 contains two very broad new
oifenses of general application which are omitted in S. 1723—obstructing a
government function by fraud. and obstructing a government function by physi-
cal interference. We strongly oppose these provisions as. virtually limitless in:
scope and a serious threat to constitutionally protected: conduct, and we urge the
Gommittee to adopt the “current law” approach of S. 1723, which prohibits the
intentional interference with; specific, vital government functions: by fraud or
force. We endorse the approach taken in 8. 1728 to the crime of hindering- law
enforcement, Unlike 8. 1722, 8. 1723 follows the recommendation of the Brown
Commission and the Model' Penal Code by requiring-an intentional'level of culpa-
bility, and it excepts from the definition of “conceal™ a refusal to turn over
documents or notes. Without these limitations the crime of hindering law enforee-
ment in: 8. 1722 is open to: prosecutorial abuse: We.also recommend the addition
of an affirmative defense to this erime, codifying case: law, that a person eannot
be found: guilty of hindering when: he destroys records before:being put on notice
that they are of interest to law enforcement authorities.

The offense of demonstrating to influence a judicial. proceeding-is overbroad it
both 8. 1722 and 8. 1728, In order to strike the puoper- balance between First
Amendment rights and: the due process: rights of litigants, the offense- should be
limited to actual disruptions, the protection of non-federal premises: such as
the residence of a judge should: he left to state law, and: the use of eonspiracy or
attempt in conjunction with this offense should be precluded. We also urge dele-
tion of the broad new offense in & 1722 of obstructing a proceeding by dis-
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"Qi'dei'lykconduct, and recommend the retention of current law in this avea, aaking
‘it an offense to disrupt judicial proceedings.

S. 1722 exacerbates civil liberties problems in the current law of con7te.mpt of
court, but 8, 1728 makes several important imp_rovc.ements in _tlns area. “ ,e oppese'
(1) the deletion in 8. 1722 of the existing limitation on a federal coulvt S POW e;
to punish contempt of its authority “and none other”, and §2) _the aulh(?‘.nt;,: 0
a federal prosecutor, with the concurrence 91? ‘the.conrt, to initiate genexﬁll (.o‘ni
tempt prosecutions. We endorse the sharp limitation on the penalty for genera
contempt in S. 1723. This reform follows the approach of th.e Brown C_omm_lss‘tgn
Study Draft, creating an incentive for prosecutors and Juldges to invoke e‘
narrower and more specific provisions in the bills_covermg gzulure to aprear _fls
a witness, refusal to testify or produce information and disobeying a judieial
order. . . . .

like the general contempt statute, these sections provide notice anq pro-
C@(Ell:.‘&]. Gi;wlfegug;u-cls for defendants, By .setting tpe gen_eral. contep:pt penalties lzllt
$10,000 and 6 months, S. 1722 underinines the incentive to pl:osecute qnder t e
specific offenses. S. 1722 also authorizes subsequent prosecution under another
statute for the some allegedly contemptuous statute,_whlch we_‘%)posq as a
violation of vhe spirit of the double jeupardy cluuse,' l*‘n_]ally, S..].(.uu‘ ll,}mts the
affirmative defense that a court order was “constitutionally 1}1va11d to! the
press. We endorse the broader approach in &, 1723 \vh;ch Dbermits the _dete.nse
to be invoked in cases where a court o,rder was a constitutionally invalid prior
restraint on any ‘“freedom of expression”. . .
eSt. 172‘;2’5 perjury provisions expand the power of p.rosecutprs_ in .way's which
could encourage prosecutorinl abuse. The deﬁmtlon' of materiality is e:\pand‘ed,
materiality is made a question of law, and t}le crime of attempt. ‘now apg}:gg
to perjury. In addition, the two witness 1'111'e is abrogated. In couLmst: S. : ..1
carries forward the two-witness rule and improves _ct}rrenf, Iax_v py requiring
that the statement be made in reckless disrvegard of its materiality and S}lb-
stantially reducing the penalty. In the area of false s_tat.ement to law enforce-
ment officialy, 8. 1723 take the important step of codifying t}msp case law de-
cisions which have refuszed to include false oral statements within the scope of
current 18 U.S.C. § 1001. 8. 1722 would include su_ch stz}tements. .

The sections of both bills dealing with civil rights improve cur}'ent civil rlg}lts
offenses by 1) adding sex as a category of unla\yful discrimination, 2). lowe}-mg
that state of mind requirement in several sect1qn$ so that ?he knowing v10}a-
tion of a person's constitutional rights is prohibited, agd 3) h}"oadenmg _Lhe
clagses of persons protected by the statutes to include all “persons” and not mst:.
“eitizens”, We oppose the lowering in 8. 1723 of current. felm{y level penalties for
interfering with civil rights where the actor in‘ce_n(ls bodx'ly‘ imury. We als_(.) oppose
S. 1728's proposed repeal of 18 U.8.C. § 1231 which prohibits strike-breaking.

As far as the privacy provisious of the bills are copecerued,. we st‘rougly‘sup-'
port the prohibition in 8. 1723 of any warrantless u}terceptmn, dxsclosmg 0111
use of private communications and correspondence w1t}10ut the congsent 9? a
parties to the communications. This would close’a major loophqle in emshpg
law and preclude the use of “one party consent” wiretaps to cwpumvent !he
warrent requirement. On the other hand, we oppose a provision in both bills
which extends the current law defense to the crime of eavesdropping to any
person, whether or not an employee or agent of a common ecnrrier, who‘“.rhl},e
acting in the course of his eltnploymentt was 1engﬂged‘ 1nc“supermsory observing”.
This would be a significant intrusion into employee privacy. .
ll}ll‘?\t\z‘;'el are o nutfnber of migcellaneous substantive provisions which we would
like to comment on. IMrst, in the area of extortion, we urge the Comlmttee[ to
preserve the Supreme Court's decision in United Siates v. Enmon_s, 110 U.S. 596.

(1973) which holds that extortion does not cover bona fide strikes z_md labor
disputes even when force or violence occurs.durmg the course of a dispute. In
the area of drug offenses, we join the American .B‘ar Asgocintion, the At_torney
General (when he was head of the Criminal Di\'lSlO!l) and many o’thers In rec-
ommending the decriminialization of simple possession and use of marijuana.
The riot sections of 8. 1723 contain four improvements of. current law, .but also
two unwarranted expariions, 8. 1722 includes th‘e expansions and one improve-
ment. We support the eldimination in 8. 1723_ of mtersta_te trav_el s a basx; for
tederal jurisdiction over {the crime of “inciting or ]qndmg a 1:101;’ ; _the x;fusmg
of the culpability for “liading a riot" from “1{1}0\\*1111;" to “111tent}onﬂ1 } the
narrowing of the crime of “engaging in a riot” so thata person must “knowingly
engage in violent or turnultuous conduct”, and not merely be caught up in a

A
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crowd in which others are engaging in such conduct; and the raising in both
bills of the number of persons engaged in violent or tumultuous conduct required
to constitute a riot from three to ten. The two expansions of federal riot law
that must be eliminated are (1) the “reckless” level of culpability with respect
to the surrounding circumstances and the result of “inciting or leading a riot™
and (2) the expanded offense of “engaging in a riot”. The culpability level should.
be “knowing”. The offense of engaging in a riot should be limited to current
law, which covers only federal prisons.

In the area of obscenity we oppose the new general obscenity offense based:
on widely varying “community standards” in 8. 1722,

The ACLU has had a long standing interest in federal sentencing reform. We
have carefully studied the sentencing provisions of both bills and have con-
cluded that while including several important reforms, the provisions have a
number of fundamental problems that must be cured if we are to have a workable:
and_ effective new sentencing system. The reforms include new procedural pro-
tections for probationers, appellate review of sentenceg for defendants, the re-
quirements that judges state on the record their reasons for imposing sentences,
a new sentence of conditional discharge and the specific inclusion of community
service as a permissible condition of probation.

Th‘e§e reforms, however, do not balance the significant flaws in the sentencing
provisions. There is no coherent and consistent standard for the disposition of
federal offenders. The system for guiding judicial discretion ig inadequate, The-
!)111§ do not emphasize alternative sentencing to incarceration. FRinally, by abol-
1sh1ng‘ parole and good time the bills close the safety valves of the present system:
and risk even longer periods of incarceration than under current law. Part IT
of our statement contains a number of specifie recommendations in this area.

We now turn to our detailed comparison of . 1722 and S. 1723,

1. SUBSTANTIVE LAW PROVISION

. S. _1722 is a dangerous expansion of federal eriminal law. In section after sec-

tion it gither creates new law, expands existing law or erodes various procedural
pr9tect10ns for defendants. It invites abuse by law enforcement officials and
raises serious questions of due process and notice.
. The substantive law provisions of S. 1723, on the other hand, are a substantial
improvement over 8, 1722 and come close to striking a halance between enforce-
ment of the criminal law and limitation on government power as mandated by
the Constitution. Although it has shortecomings and is incomplete, 8. 1723, for-
the most part, preserves the current substance of the federal criminal law while:
at the same time improving the law in several important ways. Following is an
analysis of those sections which we have had time to review since both bills
were published.

A. Inchouate Crimes

The question of at what point the law may intervene to prevent criminal con-
duct by imposing sanctions against activities which lead up to the actual eriminal
event has always been a difficult one. The ACLU acknowledges the importance:
of crime prevention and the logic of punishment which protects the innocent
public befora rather than after completion of the criminal act. At the same time,.
we believe that the so-called inchoate offenses—attempt, conspiracy, and solici-
tation—offer unparalleled opportunities for over-zealous law enforcement which
invades constitutional gnarantees of freedom of the press, free speech, free asso-
ciation with others, and due process of law.

The combination of overbroad inchoate with substantive offenses can lead to:
constitutionally deficient prosecutions, such as the case against outspoken public:
critics of the government for conspiracy to incite draft resistance. See, United
States v. Spock, 416 ™. 2d 165 (1st Cir. 1969). In such cases the conduct alleged
to constitute a criminal offense is removed from any act in itself criminal, and'
the links connecting them may consist entirvely of public and constitutionally

protected speech and association. Such prosecutions move far away from the

general purposes of the criminal law and the theories under which inchoate
offenses have been held punishable, See Grunewald v. United States, 353 U. S.
391, 402 (1957). “Tor every conspiracy is by its very nature secret. A case can
hardly ke supposed where men concert together for crime and advertise their
purpose to the world.”

Society unquestionably has a stalke in punishing or deterring those who engage
in criminal activity. But it has an even greater stake in clearly marking the
limits of the criminal sanction. Laws which make controversial speech evidence
of criminality have no place in our constitutional system.
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1. Oriminal Attempt (§1101).—§ 1101 of 8. 1723 properly preserves the current
law approach to criminal attempt by making attemyp: an offense whenever it is
specifically mentioned in the substantive offenses. In this way Congress can.
determine, in respect to particular crimes, whether an attempt statute is wise
or necessary.

S. 1722, on the other hand, would give the federal government for the first
time an across-the-board attempt statute applicable to all other offenses. Do
we really want to punish unsuccessful attempt to make a false oral statement,
demonstrate to influence a judicial proceeding or disclose government informa-
tion? Are such prosecutions an intelligent use of limited resources for com-
batting serious crime? Moreover, punishing attempts to incite unlawful conduct
seriously increases the danger of government prosecution for advocacy plainly
protected by the First Amendment. The ACLU opposes a comprehensive attempt
statute. We urge that current law be maintained and 8. 1723's approach to
attempt be adopted.

2. Conspiracy (§1102).—Unlike § 1101 of 8. 1728, both bills unfortunately
establish a general conspiracy offense. The ACLU strongly urges the Committee
to reconsider the need for such a general conspiracy provision in light of the
potential it earries for investigatory and prosecutorial abuse, and its tendency
to reach activity protected by the First Amendment. The need for a general
conspiracy offense law has been questioned by scholars and commentators for
many years. See, e.g., Johnson, *“The Unnecessary Crime of Conspiracy,” 61
Cal L. Rev., 1137 (1973). The better approach would be to limit the application
of the conspiracy provision to only those serious offenses posing the gravest
danger to society. If the Committee chooses to retain a general conspiracy
offense, then we recommend that the list of offenses to which it ig inapplicable-
be expanded to all of htose offenses listed in § 1004(Db) (3), e.g., Impairing Mili-
tary Bffective, Obstructing a Government Function by Fraud, Obstructing a
Government Function by Physical Interference, ete.

Aside from the issue of a general conspiracy statute, the ACLU has several
objections to the conspiracy provisions of 8. 1722 which are resolved in S. 1723.
S. 1722 seriously erodes the present specific intent requirement. Under current
law, in order to be eriminally liable for conspiracy to commit a specific offense,
an individual must have at least the same mental state relative to the object
offense as would be required to convict him of that offense. In addition, the
conspirators must understand that committing the crime is a consequence of’
their agreement, and they must desire commission of the particular offense as‘the
outcome of their agreement. See generally, Marcus, “Conspiracy: The Criminal
Agreement in Theory and Practice,” 65 Geo. L. J., 925 (1977).

In ovder to properly limit the scope of conspirator liability, and to preserve
its central character as an offense “predominantly mental in eomposition”?® it
is essential that a preecise formulation of the specific intent requirement be in_cor--
porated inte a conspiracy statute. This is the approach taken by the American
Law Institute in the Model Penal Code and 8. 1728.* .

In contrast, 8. 1722 fails to address the issue of intent as to the object of crime
in either the text of § 1002 or in the Senate Report accompanying S. 1437, S, 1722
provides that one has the mens rea for conspiracy if he “agrees with one or more:
persons to engage in conduct, the performance of which would constitute a crime:
or crimes.” Under this provision one could be liable for conspiracy to commit
an offense without having desired that it be committed.*

2 Harrow, “Intent in Criminal Conspiracy”, 89 U.Pa.L.Rev., 624, 632 (1942).

3§1102(a) of 8. 1723 provides that “a person is guilty of an offense if that person
and another person, with intent that a crime (other than attempt) be commitied, knowingly
agree to engage in the conduct that is required for the crime so intended. and one of those-
persons so asrecing intontionally engages, in any conduct in furtherance of the intended
cerime” [emphatis added]. A

4 The Senate Renort on S. 1437 has obscured this change in current law discussed above:
by its treatment of the Supreme Court’s decision in U.S. v. Feola, 420 U.8. 671 (1975). The:
Senate Report suggests that the Court’s decision in that case is dispositive of the matter -
“With respect to scienter, the Sunreme Court has recently resolved a confliet among the
eircuits on the issne whether knowledge of the jurisdictional factor in a conspiracy is an
essentinl element of the charge [Feoln]. The Court held that, save for unusunl cireum-
stances, such knowledee need not he proved under 18 U.S.C. § 871. The proposed Code is
congistent with this view. . . .” ISenate Renort, n. 1421,

The Senate Renort misstates the relationship of the Feola decision to the proposed § 1002.

In Feola, the Court was faced,with the question of whether a person could be convicted
under § 371 for conspiring to “commit any offense against the United States,” whera the
person did not know that the offense he concededly conspired to commit happened to he
a federal offenge. The Court held that there was no snecific intent requirement that Feola
Imew the officer he assaulted was a federal agent. Thus, Feola, is irrelevant to the pro-
posed § 1002, except insofar as it reaffirmed the principle that intent to commit a crime is
required for a conspiracy conviction under § 371.
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Under §1002, a person can be guilty for engaging in conduct that considered
by itself is legal, For example, A and B conspire to rob a bank. A asks C to
drive A and B to the bank on the pretext of obtaining a loan, C, ignorant of the
robbery plans, drives A and B to the bank. Under the literal terms of § 1002,
C has now arguably committed a crime by agreeing to engage in conduct, the
performance of which would constitute a crime, and engaging in conduet with
anintent to effect an objective of the agreement.

A second important change which §. 1723 makes in current conspiracy law
is its adoption of the unilateral approach to the offense, At common law, and
under the current federal conspiracy statute (18 U.S.C. § 371), the crime of con-
shiracy is defined as the situation in which “two or more persons conspire. . , .”
Thus, an actual agreement is an essential element of the offense and must be
established betore one is liable for conspiraey. One could not conspire with, for
example, an undercover agent. Requiring an actual agreement is consistent with
the purposes of conspiracy law, that is, to prevent the formation of dangerous
criminal relationships. Separate laws for conspiracy have been Jjustified on the
ground that partnership in crime presents a greater danger to society than does
an individual acting in isolation. 8. 1722 rejects this traditional “true agree-
ment” requirement, and reaches “unilateral” conspiracies. This “unilateral”
approach represents an unwarranted departure from current federal conspiracy
law, which is consistent with the principles historically invoked to justify sep-
arate conspiracy statutes. § .1728 maintaing the bilateral agreement requirement,

Fn}ally, 8. 1728’s conspiracy provision substantially improves current law
by eliminating the vague and overbroad offense of conspiracy to “defraud” the
sovernment. This dragnet provision has had a checkered history, elaborately
Tecounted in a classic article by Abraham S. Goldstein, “Conspiracy to Defraud
the United States”, 68 Yale I.T. . 405 (1959). This already overbroad provision
has been judicially expanded.

8. 1723 hag taken the long-overdue action of deleting “defrauding the United
States” portion of conspiracy offenses. This move in no way will limit the power
-of government to prosecute inchoate crimes, since conspiracies to violate any
specific criminal statute are still proseribed in both bills. Tnstead of improving
current law by abolishing this crime, S, 1722 broadens the current law on de-
Irauding the government. This is discussed under the section of this statement
<ealing with § 1301, Obstructing a Government Function hy Fraud.

3. Solicitation.—S. 1722, includes a general solicitation provision in the re-
vised criminal code. 8. 1723 contains no such provision. We agree with 8, 1723,

§ 1003 (a) makes it a crime to “coinmand, entreat, induce or otherwise endeavor
to persuade” another person to do something which constitutes a criminal offense
under ‘“circumstances strongly corroborative” of an intent that the other person
engage in the prohibited conduct. The solicitor need only intend that the conduct
-oceur; he need not know that it is in fact a erime. Thus under S, 1722 a person
could_ be prosecuted for encouraging someone else to engage in conduct that
h_e _thmks is constitutionally protected. By the terms of thig all-embracing pro-
vision any discussion of political tacties which might involve commission of an
offensp could be the basis of a criminal prosee. ::ion.

So_hgitation is an enfirely new federal crime. It is unneccessary hecause other
provisions of current law already cover those sitmations where solicitation ac-
tually }'e_sults in criminal conduect. Thus, &t present, if a solicitation is successful,
the sohcltqr could be eriminally liable as an accomplice. If the solicitation does
1not result in the commission of a crime, but the solicitee ngrees and thereafter
commits an overt act, the solicitor could be charged with conspiracy.

.If Droposing a solicitation statute, the Brown Commission intended to pro-
vxdre punishment for those who instigate offenses and thereby are truly culpable.
(W orking Papers, Vol, T at 868). But terms like “endeavor to persuade” cast a
much wider net. On their face they ensnare the speaker for nothing more than
speech, ’when 1o other eriminal act has occurred. By deleting the Brown Com-
mission’s requirement of an overt act toward the commission of a crime by the
person solicited (see Final Report §1003) §1003 could be used to punish advo-
gixg‘\;r“{lngh Aoes not vesult hi- any lawless action. This broad formulation is
3 915 U.es? 41;; c(ollé%gc)t. with the First Amendment. See, e.g., Brandenburg v. Ohio,

Although §1004(b) (2) of the proposed bill renders the coffense inapplicable
jco advo_cacy crimes (e.g., obstructing military recruitment, inciting mutiny, lead-
Ing a riot and obstruction of a government function by physical interference),
thig ig harc}ly sufficient to safeguard agninst overreaching. Solicitation should
not be applicable as a general provision. Rather, Congress should make a deter-
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mination as to which of those few serious offenses the new crime of solicitation
should apply. :

The ACLU strongly opposes a general solicitation offense because it is danger-
ously vague and overbroad and presents a serious potential for investigative
and prosecutorial abuse. It will have a severe chilling effect on a variety of
First Amendment activities as it makes possible prosecution for pure speech
whether or not it results in eriminal activity.

B. Accomyplice Uability .

As the Senate Report accompanying 8. 1437 points out, accomplice Mability in
one sense “marks the outermost limits of the eriminal law” since, on occasion,
it may operate “to hold liable persons who take no part in the conduct and
had no agreement with the actor” (Senate Report p. 67). S. 1728, unlike S. 1722,
presents a formulation of accomplice liability which condifies current law. The
key element in this formulation is a requirement of specific intent that the
criminal act take place. See United States v. Peoni, 100 B.2d U.S. 1 (2d Cir.
1088). Mere knowledge that a crime is to be committed is not enough. 8. 1723
contains this intent requirement, but §. 1722 does not.

Without such a requirement, this section, coupled with substantive crime,
could subject innocent persons engaged in First Amendment activity to criminal
prosecution. For example, a person who assists in organizing a demonstration
could be charged as an accomplice if the demonstration later “obstructed a gov-
erment function.” For this reason we agree with 8. 1723 that the traditional
criminal law standard for accomplice liability should be preserved.

S. 1728 significantly improves current law on co-conspirator liability by elimi-
nating the notorious Pinkerton Doctrine, in accordance with the recommenda-
tions not only of the ACLU but of the Brown Commission and the Ainerican
Bar Association, The Pinkerton rule holds a co-conspirator liable for a crime
committed by another member of the conspiracy even though he did not know
of or take part in the commission, 50 long as the resulting crime is a “reasonably
foreseeable” result of the conspiracy. The rule has been widely criticized as
irrational and unnecessary. See Marcus, “Criminal Cougpiracy: The State of
Mind Crime—Intent, Proving Intent, and Anti-I'ederal Intent,” Vol. 1976 No, 3
T1. Law Forum, 627, 633-34; “Developments in the Law: Criminal Conspiracy,”
72 Harv. L. Rev. 920, 998-999 (1959). It is a radical departure from the funda-
mental criminal law principle that guilt is personal, not vicarious, and has been
frequently abused at the expense of innocent defendants. it allows the govern-
ment, through the use of a conspiracy dragnet, to convict a conspirator of
every substantive offense committed by any other member of the group even
though he had no part in or knowledge of it. T'he abolition of the Pinkerton Doc-
trine will not deprive law enforcement officials of the ability to prosecute co-
conspirators. If the substantive offense is committed with the defendant’s assist-
ance, he will be liable as an accomplice. If there has been no assistance, but
only an agreement and an overt act toward the commission of the offense, a
conspiracy prosecution can still ensue. S. 1722 maintains this abused provision

of current law. We recommengd its elimination.

C. Offenses I'nvolving National Defense
1. Treason.—Both bills generally preserve the current law of treason, 18
U.8.0. § 2381, while eliminating the death penalty.® In this respect they satisfy

518 U.S.C. § 2381 provides: Whoever, owing allegiance to the United States, levies war
.against them or adheres to their enemies, giving them aid and comfort within the United
States or elsewhere, is guilty of treason and shall suffer death, or shall he imprisoned not
less than five years and fined not less than $10,000; and shall be incapable of holding any
office under the United States.

§ 1101 of 8. 1722 provides: (a) OFFENSE-—A person is guilty of an offense if, while
owing alleginnce to the United States, he—(1) adheres to the enemjes of the United
szes and intentionally gives them aid and comfort; or (2) levies war against the United

states.

(b) PROOT—In a prosecution under this section, a person may not be convieted unless
the evidence agninst him includes the testimony of two witnesses to the same overt act,
‘or unless he malkes a confession in gpen court, .

() GRADING-—An offense described in this section is a Class A felony.

§ 1301, of 8. 1723 provides: (n) Whoever, owing allegiance to the United States~—(1)
adheres to the enemies of the United States and intentionally gives them aid and comfort :
or (2) with intent to overthrow, destroy, or change the form of povernment of the United
States or to severe a State’s . relationshin with the United States levies war aeainst
g%ernited States by engaging in armed rebellion or armed insurrection against the United

ates. :

(1) A person may not be convicted of an offense under this section unless the evidence
acainst that person includes the testimony of two witnesses to the same overt act, or unless
that person makes a confession in open court.

J—
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an important requirement of criminal code revigion that no changes in law be
made that exacerbate existing threats to eivil liberties. .

S. 1728 provides an explicit state of mind requirement for both alternative
forms of treason, and thereby eliminates an anachronism in existing law. On
the other hand, 8. 1722 fails to require a specific intent to overthrow the gov-
ernment by levying war against the United States, and is therefore less accept-
able. Logic and the history of the treason clause in the Constitution (Art, III,
Sec. 8) declare that treason should require specific intent. See Hurst, “Tr(-;ason
in the United States,” 58 Harv. L. Rev., 395, 815-18. Betrayal of allegiance
and the levying of war connote no less. The treason clause was intended to
curb 18th century British excesses, where persons were convicted hased on
actions or even expressions or advocacy of ideas whose “natural” consequence
(as opposed to specific intent) might harm the Xing or the state.

Both bills carry forward one perceived difficulty in existing law. The phrase
“aid and comfort” is vague and could readily impinge on the Firsts Amend-
ment. A troublesome area is propaganda broadcasting. While few would quarrel
with the treason convictions of World War II propaganda broadcasterspgid
by the enemy to engage in a well-conceived program aimed at underxm}ung
American morale, a different question is presented by Jane Fonda’s visit to
North Vietnam to protest U.S. warmaking, Che legislative history should make
it clear that wartime speech against U.S. policy is not treaspnous unless the
speaker has a specific intent to betray the United States by assisting the enemy.

2. Sabotage~—The federal crime of sabotage is addressed to legitimate @ederal
law enforcement interests in prohibiting conduct intended to seriously impede
the national defense. On the other hand, sabotage must be narrowly drawn so as
not to impinge on First Amendment activities by anti-war demonstrators or labor
organizers. Furthermore, the use of a broad federal sabotage statute related to
the national defense is a misuse of federal resources and an incursion on state
law enforcement interests. For this reason the erime of sabotage should be
limited to situations where the actor has a specific intent te injure the national
defense and the target of sabotage is of direct military significance, 8. 1723
generally moves toward satisfying these principles. 8. 1722 does not. .

Unlike 8. 1722 and the existing law of sabotage, 8. 1723 does not penalize
conduct undertaken with “reckless disregard” of nisk or harm to the national
defense, Tnstead, the crime of “Impairing Military Iffectiveness”, requires under
S. 1728 that a person “know” that his or her econduet could harm the national
defense. Nevertheless, hecause of the serions threat to civil liberties posed by
this provision, we submit that it should be deleted or further narrowed. In addi-
tion to affecting the exercise of First Amendment rights, the offense of Impair-
ing Military Bffectiveness is not, in our view, responsive to any valid law enforce-
ment objective. State and federal property destruction laws are sufficient to
proscribe conduct damaging to most military property. To subject labor or anti-
war dissenters to the notoriety. politieal stigma and additional penalties of a
prosecution for “impairing military effectiveness” where no specific intent to
injure the national defense need be proved is to facilitate abuse of the federal
law of sabotage.

The crime of Impairing Military Effectiveness is particularly dangerous under
S, 1722, 8. 1722 permits the use of new general attempt and conspiracy pro-
visions to prosecute a person even before he actually engages in specific conduct
with a reckless disregard of the risk that its natural consequences could damage
property suited for the national defense. It is not at all clear that active oppo-
sition to a particular weapons system or the exposure of military cost overruns
or inefficiency could not be construed to fall within the overbroad prohibition of
8. 1722,

If the crime of Impairing Military Bffectiveness is not to be eliminated
entirely, it should at least be narrowed further by (1) limiting the offense to
circumstances under which a significant impajrment of a major weapons system
©or means of defense, warning, etc. is caused (See § 1312(a) (2)), (2) eliminating
the bracketed reference to “associate nations” in § 1812(a), and (8) classifying
the offense as a minor felony or misdemeanor where no damage to a major
weapons system is caused.

The sabotage section of S. 1723 (§1811) is also less threatening to First
Amendment rights than the corresponding provision of . 1722 (§ 1111). In par-
ticular, the narrow bracketed term, “congressionally declared war, pursuant to
article I, Section 8 of the Constitution”, and the use of modifiers such as “sub-
stantially” and “significant” are important improvements, In addition, it would
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‘be an improvement to eliminate the references in the sabotage statute to “asso-
-ciate nations”, as suggested by the inclusion of this term in brackets in 8. 1728,
‘unless the term is narrowly defined to include ounly nations with which the
United States is formally allied during time of war.

Neither bill, however, attempts to define narrowly the items covered by sabo-
‘tage, Current law covers damage to or defective manufacture of a long list of
-enumerated items, followed by a broad catch-all phrase encompassing virtually all
items “intended” or “suitable” for use in connection with the conduct of war or
-defense activities. 8. 1722 and S. 1728 omit a detailed list, but include “any prop-
-ert)g7 used in or particularly suited for use in the national defense”, and any
;:‘aculty engaged, in whole or in part, in “furnishing defense materials or serv-
ices” or.”producing raw material necessary to the support of a national defense
production or mobilization program”, and any public facility “used in, or desig-
Jated {111.(1 particularly suited for” use in the national defense. Under this sweep-
ing definition, many clearly non-strategie items of little or no military significance
’}vould_ be covered. As the Brown Commission explained, while damage to such
}‘tems is “‘pumshable as criminal mischief”, it should not be punished as sabotage
: except in the improbable event it occurs in circumstances under which military
«effec-tlvenes§ will be thereby seriously impaired”, in order to avoid “the kind of
1)1'01)153111 wh}ch can arise where essentially innocuous conduct and minor harm is
con_lbmed with an intent which is proscribed, but which may be more a manifes-
Itﬂthll‘Of. pique than of subversion”, See, 1 Working Papers of the National
‘Comnnssgon on Reform of the Federal Criminal Law, at 442 (1971).

Accordingly, we recommend the adoption of a narrower definition of the items
-covered by the sabotage statute, to include only items of direct military sig-
nifieance or whosp impairment would directly injure military effectiveness. The
langu.ag.e in the bills could be modified, for example, in one of fhe following ways:
(1) lumt_mg the .definition of items covered to “military” property and facilifieé
ugn.gaged in furms_hm.g “military materials or services”, (2) adding the words
. (hrgct military §1gp1ﬁcance” as in § 1105 of the Brown Commission’s proposed
velr_sw'n‘ qf the ‘cr.mnnal 'c.ode; and (8) specifically providing that only property
-or _tacxlltlgs of “direct n_nlhtary significance” or whose impairment would “directly

«affect United States mlhta.ry effectiveness” are covered by the sabotage statute
. Regarc!less of w}lat_; sgemﬁc language the Subcommittee employs to accomplisﬁ
‘these ‘obJectlve§, it is important that the legislative history of the sabotage
brovisions specify that items of marginal military siguiﬁcz{nce such as ty‘pbe-
w:-:ters qnd wmdowpar;es are not to be covered. See, e.g., Working Papers at 443
( damagg to a type\vrlte}', a record player or a locker ordinarily would not ke
-:l‘i:)lgﬁlge 1%(()) "t%nngs of “dlrect_ military significance”). Such legislative histo;y
sahotug}g St\alt(uete.mlpmtant guidance to the courts in interpreting the federal

g, 1:01.51; L3091mge.—-]30th bills would reenact the existing espionage statutes.
to ‘r‘evi‘s.é c&zﬁ a%slo bvrackete.d an alternative approach to this subject, which is
tion (§ 3508 rent law on espionage ( § 1321), dissemination of classified informa-
Lom ..‘) and pubhcatwn of defense information (§1323) by substituting
tgrasglfgﬁg ;)l;f)?llllll)i%gt'?lg,sf?l “nationrtll defense information” as the subject mat-

€ disclosures, and adding various defer rior ica-
tloln', or reaspnablg belief that disclosure wascauthorizseé,eoi l(Si'iS t(l)xfe 1;;1;:31 01%11§bi13c§12
.cinl‘\) an aﬂu:matwe defense that “the significance of the information for public
é ;let)pte” ogtwm:ghqd any hm:m to the national security caused by its communi-
¢ ‘101{ . nde1‘ ‘thIS alternatl.ve approach, there would also be a bar to prosecution

oersplona’ge. thap the designation of the information as classified constituted
an abpse of. chscretlol} under the provisions of law regulating such classification”

Whllg tl}e .new esplonage defenses in 8. 1723 could represent an improvemené
-ggfr et.\..lstlzlg law, we are opposed to penalizing the disclosure of classified in-
'thall:m; l]1on 1? Ellgaqthorlzegl persons, part_icularly in the absence of a requirement
et I?dat?eglll.nlil(:'ﬁ?.nd to ll'lljlé.l'e th'e untmnql defense. In our view, the political

“‘clIas(s)igicntion mo;lelgozlll:-g Eg% étl)‘g:tfnvolved in amending the espionage laws on a

1 Congress is to codify the generai espionage laws, it should at least T

-g]éattl] profgff of sx'x‘ec;ﬁc intent to injqre the national defense is an essent;ﬁiu;(leeilllii;llt‘:
o e olfense. This was rot done in S, 1437. Until recently, it was believed that
e espionage laws could only be used when there was intent to give advantage
;o a fgirelgn power or te injure the United States, or reason to believe that in-
'tgrxémh on being trapsferred would be so used. Put differently, it was assumed
at the general espionage statutes could be used only to punish classic espionage
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and not for behavior incident to the publication of classified information. See-
H. Edgar and B. Schmidt, Jr., “The Espionage Statutes and Publication of De-
fense Information”, 78 Col.L.Rev., 929 (1973). Gorin v. United States, 312 U.S.
19 (1941). -

\’éhen )thc government indicted Daniel Ellsberg for publishing the I"eptagon
Papers, it used the espionage laws for the first time to seek to punish activity npt
related to the transfer of information to a foriegn power. The government did
not allege any intent to injure, but simply a transfer to an unauthorized person of
information relating to the national defense. In that case the government glanned
that the language of 18 U.S.C. § 793 (c) to (f£) did not require allegations of
intent to injure.

Because, for well-known reasons, the Ellsherg prosecution was thwarted, there
was no appellate review of whether the statute was being correctly applied and,
if so, whether it was constitutional. However, because the indictment survived
a pre-trial motion to dismiss, it is important that Congress, in codifying the
espionage laws, reaflivm the position that the statute was not intended to bhe
used to punish conduct leading to publication.

Unfortunately, this Committee, in its report on S, 1437 (Rpt. No. 95~605, Part
I), did just the opposite. That report states at page 215 that: “Unlike subsec-
tions 793(a) and (b), subsections (e) through (£) do not require an intent to
injure or give advantage, but only an awareness of the significance of the in-
formation. They are principally prophylactic measures, aimed at deterring con-
duct which might expose material to foreign eyes rather than against active
espionage on behalf of foreigners.” As interpreted by the Senate Report, the
general espionage laws create an official secrets act under which it is a crime
to give any information relating to national defense to any person not entitled
to receive it. Such an interpretation would chill debate on national security
issues.

At the very least, we urge Congress to adopt the position of the House Judiciary
Committee when it last considered a revision of the espionage laws: *. . . un-
authorized revelation of information of this kind can he penalized only if it can
be proved that the person making the revelation did so with an intent to injure

the United States. (L. Rep. 1895, S1st Cong., 2nd Sess., April 6, 1950, p. 2).”

Alternatively, and preferably, Congress should repeal 18 U.S.C. § 793(c) to

4. Obstructing Military Recruitment or Induciton.—TBoth bills prohibit “in-
cit[ing] others” to avoid military service in time of war with an intent to “hin-
der” or “interfere with” recruitment or induction. They also prohibit the
intentional creation of “a physical interference or obstacle” to recruitment.

This “incitement” offense is dangerously broad. The term “incites” is defined
in 8. 1722 to mean “to urge other persons to engage imminently in conduct in
circumstances under which there is a substantial likelihood of imminently caus-
ing such conduct.” Since the term “war” is not defined, the eircumstances in
whicl an incitement to obstruet induction could be prosecuted are nearly limit-
less. Counselling draft vesistance, or signing a “Call to Resist” hased on opposi-
tion to an undeclared war, or picketing an induetion center conld all fall within
the prohibition as it now stands. Safeguards against such prosecution of speech
activities should be adopted by limiting the section to aects of physical inter-
ference with induetion during times of declared war.

5. Imciting or Aiding Mutiny, Insubordination or Desertion.—Both bills make
it a crime to aid or abet in “incit[ing]” any member of the armed forces to engage
in mutiny, insubordination, refusal of duty or desertion. Given the broad defini-
tion of “incites” quoted above, and the inclusion of *induces’ within the definition
of “abets”,, this offense is also dangerously broad. Any civilian speech or writing
which is critical of United States military activities and is intended or can be
expected to be heard or to come to the attention of military personnel would
arguably fall within the prohibition. The section would thus have a severe chill-
ing effect on contacts between soldiers and civiliang and would cut off unofficial
civilian counselling activities on such sensitive subjects as race relations and
conscientious objection. At the very least its applieability should be limited to

times of declared war.
D. Offenses Involviig Government Processes ,
One of the ACLU’s principal concerns in the eriminal code revision has been

with offenses involving government processes. ‘
. Past versions have contained numerous vague and overbroad provisions which
have substantially curtailed the free exercise of First Amendment rights, One. of
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the gauges of a DProposed new code is its treatm i iti

e g; of 1 ent of this sensitive area. In this
regard, S‘. 1(23 again generally draws the proper lines between law enforcemexit
and the (Jonst;tutxon. S, 1722 falls far short in this fundamental area.

1 Obstructu}g [ Gp_vemment Iunction by Frowd.—A Derson is guilty of an
-gﬁense under § 1301 “if he intentionally obstructs or impairs a government func-
;{101} 1‘)y defmudmg the govermment” in any manner, As the Senate Committee

‘ep.m't accompanying 8, _1-137 correctly states, this is a new substantive offense
p(}ttexned.aftey the conspiracy provision of US.C. 18 § 371, of obstrueting a gov-
-eL}}nlpnt funetion by defrm_lding the United States. This new offense expands
-g.'\x‘stmg law by (1) render}ng it a erime to obstruet g government function by

raud even where 1:0 conspiraey was involved, and (2) covering the obstruction
of an'y government tunctu_m as well as financial and other tangible losses by the
gf)ven.nnent as a result of h:auduleut schemes. As the Senate Report notes: “It
is deS{gned to fill a gapin gmsting law by reaching all conduct by which a pe'rson
llelt(I:"n'thllally obgt}-ucts. or impairs a government function by fraudulent means
111 11\(? t}le brovisions in the proposed Code that cover fraudulent activity .
‘g.)e broposed section is not directed at the obtaining of property but 1'uthe1'- '1t
_tmuglulent; conduet the purpose and effect of which is to obstruct funetion :)f
the‘aL li'ederal Government”, (Senate Report pp. 267-68.)

There is no explicit definition of government funetion, And, i

Lhere is xp! . if th
of _tlns sectlo_n were not broad enough on its face, the Senate R'eport gotaénf usiffg
tCul the'r‘ In chscussu}g the ter}n “government function” the Report states tht1t the
‘ o‘mnn'ttee il}_tendg 1t;, to be given an expansive construetion, “and the tern;s ‘ob-
structs an(,I impalrs’ are intended [to] . . . receive a broad interpretqti.o fro
th?E ;:ourts.’ (Senate Report p, 272.) e m

1¢ most basic eivil libertieg objection to §1301 is itg r
i ber 0 LS remarks X i
9f.t_he scope of federal criminal liability. While the 18 U.8.C. §3’;Ibé$i1§2pg; f:i)?ﬁ
.spl{ acy vt'o defrand the‘ United 8 _tates is itself extremely broad, it is at least limited
1tfo §1tuz}.tlons o_f conspiracy, \}'lllch were singled out for attention by the common
'tg“tli):cggsﬁ (?t'l?tm datuggg ‘a%tlcoucelrted action designed to achieve ends contrary
> the p interest. would elimfinate this conspiracy restricti (
cym;nahze any '11.1(11v1dua1‘conduct obstructing a goverumgnt flznctiilil‘(l:fll(g lgté;ﬁd
g;‘t‘hﬁnt ﬁhe pr((l)vtmon’s1 all-encompassing view of “fraudulent” acts, It ﬁloves’ weﬁ
g € road toward enabling the state to enforce by felor 08 i i
tive duty to facilitate any government funection—thij h LY o osecl}txog [ Do
contrast to the post-Civil War years when 18 U.8 Cl st_an e_l_a'm o, o Lu sharp
ofshmﬁan %lctivlity hastbecome a government fun.ct'ioil.b o1 originated, every form
uch a development is contrary to the fundamental phi

i vel > L philosophy o y ¢

(Sl‘ugtiilsn;t% ll(lil:;llttfol; elglmental po;ver and make sparing use ofplegallfy C)el::ft)lfcgeq(%
2 der reserve as wide a sphere for human libert i
tort and criminal laws grant remedies onl I8 & Cooossible, Our
¢ 1c ] ¥ where there is a suffiei t i
tion of injury to some important interest, and ity of fhe el
tion of injury tc ) bersonal culpability of th g
inflicting the injury Especially substan‘ti‘l’l combinati inj . It
flicting t ] . b su tie ations of injury ¢ abili
z;;:t lxsgllglheg lt)geour. lqgall lil‘adl’EIOII for the use of “that mont (3;0'(13111((:1“(’:(1: 1%));51 Iﬁalég
s criminal law. . ter, ] imi imi
tio§n T4 (1908 w." H. Paker, l‘hg Limits of the Criminal Sanc-
1301 would establish the prineiple that v i
. 518 es ) every function of modern % )
ltlilgl?h ilsu{sl ggé)ll)lltt: éléfleéizt; i\:vtellt._rltlté enough lt;o invoke felony sanctions if‘gg lpr;:%ltilg
tlon—this desp tat Congress has rarely created specifie f -
tloflts'to_l fmlu}'e to coopera.te with particular governmental 1’1111)1cetlir(1)§:15f elony sane
§13{)is 1,151111;os§2)l:1§1 ltlzlggltu;ewefof thg full sweep of the behavior crim'imliyed by
. rer, 's infor; ion-, i i o
aspect of economic and social %ﬁga 1}‘2111 %g:g;r(ii)llgg tlfglizc&igrelxslt i}‘lgtl)ll?lnlé?cl’l' M
price controls progranmi callg for dr:t-liléd “y olhiit "o oncom e

Fice con . ¢ ata r ary” disclosures concerni
Drices, profits, and pay—Dbacked however, b b iston ding
statement or omission by a repor’tin entity Suld he fha poomver. Ay sisieading
t or o y & entily could be the basis tor s -
t)xl%llll i}ll?dg‘l § 1301, dgsplte.the. great confusion as to the me:iglinfgglgfpytgéo:evm}
}frmn (i)léls éggt gfaé)el-ggcei gtflilgllehnes and the conflict of loyalties the guidelines ;Jgé-
Z ¢ " corporate fiduciaries wit i their q : . S
thigtesu-etb%cooperate e L govemment.h duties to their shareholders as well as

Atter studying nearly a hundred years of repor rei i
-Grold.stetm concluded that the phrage “defrand the%lllgggdcéltsaetsese’}f?lcmg 1 Dean

;13 ; ;)0 ’vague t_o be understpod by the man of “common intelligence” (0
ey v. General Construction Co., 269 U.8. 385, 391 (1926).) It sh a1d o
doubtedly be held unconstitutional, ’ e should un-
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68 Yale L.J. at 442.-Nothing.in §1301 provides greater specificity than the cur-
rent language of 18 U.S.C. § 371. Indeed, the Senate Committee Report urges that
the concepts of “obstruct or impair” and “governmental function” be given the:
most expansive interpretation possible. And in the one area where codifieation
might have provided clarification—whether deception is an element of the of-
fense—the language of § 1301 and the commentary of the Report are equivocal.

§ 1301 contains a single, extremely narrow bar to prosecution—if ‘“the offense-
was committed solely for the purpose of disseminating information to the publie”..
The Senate Judiciary Committee Report, &t page 272, explains that this provi-
sion is designed to underscore the inapplicability of § 1801 to such cases as the-
Ellsberg prosecution, but is in a sense unnecessary ‘‘since, if the sole purpose
underlying the offense was dissemination of information to the public, the actor:
could not also have harbored an intent to obstruct or impair a government func--
tion.” This suggests that if a reporter or private citizen obtained a government
report by “dishonest means”, and, though doing so for the purpose of public-
dissemination of the report, was also motivated in any degree by the politieal
desire to frustrate or embarrass a government program, he could be prosecuted
under § 1301. Clearly, this raises serious dangers of chilling First Amendment
activity, Perhaps as troubling is the limitless inquiry into personal political
motives that a court might find itself compelled to conduct in order to decide-
whether the bar to prosecution applied.

These deterrents to the exercise of protected freedoms might be minimized’
by carefully-drafted limiting language in § 1801. However, the basic problems:
discussed above, of vast liability and substantive vagueness, could not be cured
through amendments. The central issue is whether there is any need for a
general criminal liability for obstruction of any government function through
means that can be characterized by a capricious notion of “frand”—as opposed
to narrower, focused prohibitions of obstruection of government already on the-
books—and whether such need as may exist is great enough to outweigh the
great expansion in the degree of government intrusion into private liberty that
would result from a statute such as § 1301.

In our judgment, 8. 1728 is the far better approach. Obstruction of specifie-
government functions by fraud is prohibited under the specifie statute dealing
\\flth the function e.g., bank fraud, government fraund, ete. Any legitimate prosecu-
tion that could be brought under §1301 can be brought also under the specific
section but without the risk to individual rights involved in § 1301.

2. Obstructing o Government Iunction by Physical Interference.—§ 1802 of-
S. 1722 gstaplishes, for the first time, a general offense of government obstruc-
tion which is of unprecedented breadth, and which noses a serious threat to
activity protepted by the First Admendment. The ACLU recommends that the
all-encompn.?sqlg approach of §. 1722 be rejected and that any obstruction
oﬂ"en_se be ‘Inmted in its application to intentional, significant inipairment% of
specified vital government functions as in §1701 of S. 1728, “Obstructing a
Government Function by Force.” The ACLU also recommends that whoere P%heA
obstructed government activity is itself unlawful, a showing of such illegality

1 3 " . s . § Y
should be a complete defense, whether or not the official was acting in bad f‘aitﬂ

There are currently a number of statutes which impose criminal li'lbilih:'
on one who obstructs certain specified government functions. Among Ehe ‘r'tic-'l
filglllcstugé?ig;gtggtc# Sare l(rt‘)mcial actions of judges and employées of Eenal fxlgfit;}-

8 -, oflicers executing court orders or carrying out authorized
search warrants, and processing the mail. While the interest j authorize(
definition and grading would support consolidation of fhase. afb Ll ity of
singl o 3 il on of these offenses into a
Obs%l‘?lcifglgug?t! v o Do Justification for the wholesale expansion of the.
obst “intentiogg??ylegﬁggﬁgcltn (S) 1437. § 1302 impose criminal liability on anyone
sellI‘*aDg_, of an official duty . . .’1’ (lglll,)él(}és(i{).(i)the performance by 2. public

nsofar as § 1302 could b i interfor ;
function, resardless o 110\ev alijlglll)ggtg_?l tani{ 111;te(1)£e1t%réee with z}n._v gove_rmn(_mt:}l
I ivity : ; “dient, i

require tlhz?t(zcnei(n (’llicvtilc‘ltutsz Igilélwlséhqlft cgﬁubftful constitutionality, § 1302 1does not
was governmental. All that need i)e slfo“}]r;u;tmg % an e supposedly disrupts.
risk that a government funetion might be ol ts-; tmt o fhctor was aware of o
d }Indeir thehunfettered terms of 8. 1722 1‘)ts é%%l?ld l?ey gget%mﬁfmd 11 Question,
etermine whether . frvy th o) / i@ prosecator (o -

er a large demonstration on Tederal grounds or gther i‘(ﬁglmES
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‘

buildings was or was not obstructing a government. funetion._ V.i-rtl.lally, every
mass demonstration would, at one moment or another, fall‘ \v1th_1n its prqlub1—
tion. Even an influx of buses carrying demonstrators to a site might constitute

a felony. . i .
Moregver, by limiting the availability of the defense to activity \_vlnch is
unlawful and where the public servant acted_ il} 1)1:}(1 fmth"t§ 1302r 11}t effect
i izes unlawful government action and crimina 1zes resis ance’. o it. _
e o 22 sli’ould be abandoned in favor of § 1701 of 8. 1723. §1701

§1802 of 8. 1722 ¢ L 1 ; ‘ - o
prohibits knowing use of physical force to intentionally opsﬁmct or impa
several specific government functions such as the mail, e:\'tra'dltlon or the execu-

ocess. This provision maintaing current law by

tion of a judicial writ of pr ) ! : ur . :
limiting thgA offense to intentional significant impairment of specified vital gov-
ernment functions. Further, the ACLU recommends that the defense of unlawifual

overnment action should be available in every case. - !

g 8. Hindering Loaw Inforcement.—§ 1311 oi’.S. 1722 and .§ 1711 of S. 11?:3 deal
with conduet that aids others either to avoid apprehension or prosecptmn., or
to profit from their crimes. By consolidgting eleven s.tatute:% currently in efrgct,
solne of the problems caused by the disparate and mconswteni{ proof require-
ments and sentencing provisions of these laws would be alleviated. .In dO}ug
s0, S. 1722 expands current law by reducing the culpability level and including
Tirst Amendment activity within its scope. S. 1723 also expands the scope of
current law, but contains several essential limitations.

First, in 8. 1723 the standard for culpability is intentional. Both the Brown
Commixsion recommendations and the 3Model Penal Code include such a specific
intent requirement which provides an important safegnard against prosecutorial
abuse, 8. 1722 does not contain this requirement. Second, subsection (¢) of
S. 1723 excepts from the definition of “conceal” the refusal to relinquish posses-
sion of, or reveal the contents of, a document, record or object. This insures
the confidentiality of documents which are in the possession of reporters and/or
may reveal the identity of confidential news sources. It is a well-known fact
that confidentiality of sources is vitally important to a free and effective press.
§ 1811 of 8, 1722 is much broader than 8. 1723. Subsection (a) (1) (A) of § 1311
includes the phrase “conceal[ing] his identity,” which could serve as the basis
for prosecuting a reporter who failed to identify a confidential news source.

S. 1722 substantially expands the meaning of the term “harbor” beyond its
traditional definition which was limited to conduct of a clandestine or sur-
reptitious nature, Defined in the Senate Report as any act of providing shelter
or refuge, this expansive interpretation of harbor will facilitate prosecution of
individuals for politiqal and other non-criminal associations. The ACLU recom-
mends that the definition of the term harbor be limited to clandestine or sur-
reptitious conduet.

Paragraph 2 of §1311(a) establishes for the first time a general aiding
consumation of a crime offense. While the ACLU appreciates the need for such
a provision, we feel it should be drafted more carefully. Specifically, only
condu_c_l; w_luch is closely 1:elated to the underlying offense, and which is carried
out with knowledge that it has been committed, should be criminal. Therefore
She stntenof n‘l‘ind with regard to the underlying offense should be raised from
a1'c;(i}i{11§2§' StﬁOIlll{gof)‘élI?&Z‘l‘%ii(}E (1th1$ broad lal}guage, “or otherwise to profit from

y ¢ X ¥ o oa 1 3
legislative history. y appropriate language in the text or in the

The ACLU strongly opposes the general attempt provisi N 7
§ 1001). Its application to hindering%aw euforcemgntppfg:{?é%g gxfly? bz}: 3&{111(555’.
txon.-{xlbelt a telling one—of the absurd and ill-advised results that such a
Drovision may produce. Since impossibility is no defense under this sectio N
individual who believes falsely that a law enforcement activity is 1111‘, ’mx
and who intends to hinder it, may be linble for attempted hinderi o ’un( ?1 v gy
there was no law enforcement activity to be hindered. ering, even though
A X%olli(é?}n 1ll'mtllcn1 t-hat,the Cyomxm?tee 'mnke one additional change in the section.
™ p{'ivilogeod glloilldp%lostog W llti)sp b tec(lu tds of conversations with third parties may

Lo - ¢ Subjected to prosecution for destroying such record
before he or she has been put on notice ti ] e OF tatore covas
enforcement authorities, Under Neal ‘se U?lz;'ltteéhg'tfzetgglis(j);l 11‘:3 %fillgdtgées% t1o m“Y
1939), cert. denied, 812 U, S. 679 (1941), it is a defense that the d(estt:'ocgd
records or documents are subject to legal privilege, At the very least, if sﬁch
destruction takes place before the records are requested, the party claiming the
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privilege should not be prosecuted for hindering law enforcement. An additional
defense would cure this problen.

4, Demonstrating to Influence o Judicial Proceeding.—§ 1328 of S. 1722 and
§ 1728 of 8. 1723 prohibit pickets, parades, display of signs or other demonstra-
tions on the grounds or within 30 meters of a courthouse. Although the ACLU
endorses the effort to protect due process rights of litigants, we believe these
sections of the bills as presently drafted have three serious flaws. First, the
statute should be limited to demonstrations which actually disrupt or intimidate
the courts. As drafted, § 1728 has no such limitations and is a form of strict

liability.

The courthouse should not be treated differently from other public buildings
generally open to the public. A demonstration shiould not be prohibited unless it
disrupts proceedings being conducted within the courthouse by intimidation,
unreasonable noise, obstruction of an entry, or the threat of force or propertly
damage. For example, the grounds of the Supreme Court should be open to demon-
strators seeking to protest the abortion decisions unless the demonstrators disrupt
the Court’s business. We urge the Committee to include after the phrase “‘engages
in a demonstration,” the phrase, “which actually disrupts such proceedings.”

A second problem in the section is that its coverage extends to buildings other
than courthouses at times when the actual proceeding is not in progress. Pre-
sumably, this is intended to cover demonstrations at a judge’s or juror’s residence.
We believe that this part of the offense is not an eflicient use of limited federal
law enforcement resources. Der.onstrations at private residences which are dis-
ruptive in nature will be prohibited by numerous local statutes such as trespass-
ing and disorderly conduet. There is no need to bring in the federal government
to such small and isolated incidents.

Finally, the crimes of attempt and conspiracy should not apply to this offense.
Under both bills, pickets or demonsrtators could arguably be arrested for a con-
spiracy to violate § 1328 (1728) before they are within 30 meters of the building.
The chilling effect of the application of an inchaote crime to this section cannot
be justified by the need to protect judicial proceedings.

8, Obstruction of Oficial Proceedings by Fraud.—S. 1722 zontains a bracketed
§ 1729, “obstruction of official proceedings by fraud.” “We re troubled by its
vague language and have difficulty determining what type of activity not othet-
wise prohibited under the biil the section is intended to cover.

We recommend the deletion of this new crime,

6. Contempt Ojffenses~—The power of criminal contempt is often subject to
judicial abuse and has been too often invoked against controversial defendants
and their counsel. Current law leaves the defendant aceused of contempt of court
more liable to abuse of judicial power that those charged with violating any other
criminal statute, This is both because the contempt statute (18 U.S.C. §401) does
not limit the sentencing power of the judge except to preclude the death penalty,
as well as the fact that many procedural safeguards are not extended to de-
fendants charged with contempt of court. The general contempt provision of
both bills adopts almost verbatim the lahguage of the present law, making it an
offense to misbehave in the presence of a court or so near to it as to obstruct the
administration of justice. This provision lends itself to abuse in a variety of ways.

First, the term ‘“misbehave” is dangevously vague and overbroad and carries
the potential to deter vigorous representation or self-representation which could
be the subject of summary punishment under §1331 (1731). Therefore, the
prohibited conduct should be more specifically defined in order to comport with
the Tifth Amendment due process-notice requirement. Second, the practice of
allowing an offended judge to sentence for a direet contempt committed in his
presence should be prohibited since this practice violates the rule that prosecu-
tions for erimes should be tried before disinterested judges.

Third, language in the existing law explicitly limits the conrt’s power to
“punish . . . such contempt of its aunthority, and none other as (1) mishe-
havior . . .” The underlined language deleted by 8. 1722 but included in . 1723,
provides an important safeguard against inappropriate assertion of alleged
inherent judicial power.

Fourth, an additional change in the wording of §. 1722 “is designed to facilitate
implementation of the Committee's decision . . . to permit either a federal prose-
cutor, with the concurrence of the court, or the court to initiate appropriate ac-
tion” {see Senate Report, at p. 341). Allowing a federal prosecutor to initiate an
action under this very broad criminal provision is unprecedented. unwarranted
and unwise. The potential for abuse resulting from this aggrandizement of fed-
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eral power would clear] i i
cribnlii17a)1 contompt g livrieem to outweigh any potential benefits in discouraging
3. 1722 and 8, 17983 take a step towar iminati , not
i : ! 2 vard elimination of g ice ¢
g;ﬁgg&t;)ltaé ffp;o.blems‘presented by 18 U.8.C. § 401 by det(i);ll;xexg? fsgngrg? t;\e ‘:};1(1
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Sho‘ulélil])lec glll'?.vlded (see Bngm v, Illc‘vnm',s‘,p.%f)l1 %?ef§4l?lg%§§%nlplated & Jury trial
by §1331(d)1\:‘<«3htiolov':u'-u_trhze the eriminal contempt provisions is com
b, statos ac 1. smqﬂ_cal]y authorizes sucecessive prosecutiéns Thipom?(h?'(1
tion under anotherp ;g:%?ehgﬁ)lgltﬁﬁji :}5?31 - I;Ot ! Not co subseqﬁent Sr(?sl:c‘ul-
1 nder 1 by the cor \ i .
;:]?P(Hﬁ?c}xllag% glse Q{i’ § b11331, and lend itself to ;cbggté ;\nc:ltlonly oo hls £1t alsn e
1e double jeopardy eclg : ) ituti ; .
Srutandon ¢ 3 use of the Consti i
States t(ggpsm;z Co., 404 F.Supp. 619 (D.D.0. 1975) ). mféfé?é’rés‘éexé'és‘ ) onted
‘\ furl'h’e ?n\(v g;]lblseque_nt é)rosecutions should be prohibited ' 1(@) shoul
o further wealness in §1881 of 8. 1798 lies' i :
ermit L knex « 1722 les in the ex vhich i
Ituting ptrigrsll}({)qlﬁgsi51onQ of freedom of expression t111'011gt§ngot101-i:“t1311{c({2 'lt onste
B contelil 't lns, § 1331 {b) (2) does brovide that n defenge t cham
constitutioma 1‘)“113?1 sgg({néo(lhftqbeying a court order will exi‘stkif t?lc?L 001%%1;‘;:% o
sexPination o ﬁewé ! stituted a prior restraint on the collection of din:
simiting this protection in th ‘
! Is 6 press, however
f)?llliﬁi %fogﬁzﬁgv::o? F(()lr example, a judg; egoeull.
i C " parade, and even thouwgl th
would have to await the ! Dol
vouls outeome of the 11
Tequires exhaustion of all m e
quil i easures to secure i
Dression ¢ -, i nioacal, prior x ;
e i;;]c,}i;d‘é 913101(;51]31: &c;(én‘rc'lmgly. the a!ﬁvmntigg de’f“ggglslllg?ltllc? 111)1: 101,’ ex-
PR} raints on expression as contained in § 1735 ()Z);)ag{'

A weakness—probhahly a drafti
Hmreal -1 ¥ adra tmg oversight—in 8. 1728 i § ilnr -
2 Jnd';oit;lla% :Stfln)n; go:lldl}zif] 1\:11011?111 lcmmlot be punisheq 35:131%?9? G(g)i:(sg:; iﬂ -
S1T85 (D) de ctok) as sult of the adoptio "0 defens forth o
§1735(b) is stinilarly exempt from 1)11nislull)mn;:lu?ﬁl(t\l;% 5";'?] efenses set forth iﬁ
L thi,

§ 1731, like 35 i
3 1651, Tike §1735 which g i
4ol 1 b el S0 provides for pang Q
court orders, 5110111(1 explicitly adopt these two d]elf}(;]n]:gémnt of these who disobey
T onders, \
8 The defense fn § 1785 ()

andenGdefense FAran(l) states: 1t 15 g defen X

st (1, gl P e SR DALY o an o (ot
obtain a judieial deelsion rith r o g Ll o0l rcn'sonnble and’ exp 1 st o
resistance charged, anq wn‘; I sucomstar nto Sy iereof, D o Bl ente op
; ¢ v h . hrior to t

reasonable perlod of time; or 1(;)ug"‘gg.:sgghsitr}tglt)i%lr}:ing nvalig oTew orhgogil;(g;fd‘l‘g?ﬁfnog

permits prior restraint of othep
d issue an injunetion against a
order_wns invalid, the meeting
te review. Since the Senate biﬁ

51~840—79-— 19




10180

T. Obstructing a Procecding by Disorderly szd-m‘t.——-§ 1334 of 8. 1722 create§ a
new substantive offense, Obstructing a Proceeding hy Disorderly anduct. While
under current criminal law, disruption of judicial proceedings_ is an offense
(18 U.8.C. §401, 18 U.8.C. §1507), this provision would for the first time make
it a federal offense to obstruct or impede eny official proceeding whetper it be
administrative, judicial, legislative or execupive. 'The ACLU‘opppses this sweep-
ing expansion in federal law which in many situations may chill First Amendment
activity. . .

§ 1333; makes it an offense to obstruet or impede anp official proceeding by.nmge
which is unreasonable. Since an individual need not know that a proceeding is
official and need not intend his conduct to be unreasonable, this section can be
used suppress legitimate speech related activity protected . lgy the First
Amendment, Because of the implications for First Amendment acflm't)j, the ACLU
recommends that § 1334 be deleted. Behaviour which obstruc@s.audlcml proceed-
ings is adequately covered by other criminal contempt provisions,

8. Perjury, False Swearing.—S. 1722 creates two separqte perjury oﬂel_lses:
making a material statement under oath that is false (perjury) and knqungly
making any statement under oath that is false (false swearing). 'This is con-
ceptually an improvement over existing law. However, as discussed below, pro-~
visions of 8. 1722 nullify the practical impact of this conceptual change. Furtber-
mare, 8, 1722 dangerously expands the powers of the prosecutor in ways that
could encourage prosecutorial abuses.

§1345(b) (2) of S.1722 provides that a matter is material if it could have
impaired, affected. impeded, or otherwise influenced the course, outcome, or (1i.'§-
position of the matter in which it is made. This definition of materiality unjusti-
finbly exrands existing case law. As recognized by the Senate Report on $. 1437,
materiality in the context of perjury is now defined as any statement “eapable
of infizencing the tribunal on the issue before it” or which “has a natural tend-
ency to influence, impede, or dissuade [a grand jury] from pursuing its inves-
tigntion”, In contrast, however, S.1722 makes material any falsification which
“could have . .. affected ... the course. ., of the matter in which it was made",
This expanded definition must be considered in light of the extremely broad
scope of inquiry permitted in grand jury proceedings.” It is difficult to imagine
a falsification made before a grand jury that did not have the potential to affect
the course of the grand jury inquiry. Thus, hy defining materiality so expan-
sively, 8. 1722 nullifies the practical impact of the false swearing offense, espe-
cially in regard to falsification made before a grand jury.

§1345(b) (2) of 8, 1722 states, that whether a matter is material under the
circumstances is a question of law.

The Senate Report accompanying 8. 1487 is inaccurate in its assertion that
“[I1t is universally acknowledged that materiality is a question of law for the
court”. For example, in New York, which has had a perjury statute similar to
S.1437's for over twenty years, materiality is an issue to be decided by the
Jury. People v. Clemente, 285 App, Div, 258, 136 N.Y.S. 2d 202 (1954), aff*d per
curiam 309 N.Y. 890, 181 N.10.2d 294 1955). In reaching that conclusion, the court
in the (lemente case held that the jury must be given the opportunity to choose
between perjury and false swearing convietions, where either verdict would be
permissible on the evidence.

As recognized by the Senate Report on S. 1437, the most likely circumstance
in which attempted perjury would he prosecuted is where a witness helieves his
statement to be false, although the statement is actually true. Senate Report on
S. 1437, §1341, at 864, The Senate Report encourages prosecution in this cir-
cumstance, asserting that “[t]here is no valid reason to immunize such a defend-
ant”, Id, We disagree.

The Supreme Court, in Bronston v. United States, supra, held that a perjury
conviction could not be Lased on literally true statement, even if argnably mis-
leading by negative implication, thus effectively prohibiting the crime of at-
tempted perjury.

The policy reasons supporting this conclusion ave substantial. The crime of
attempted perjury would enable prosecutors to conviet individuals whose state-
ments are frue. Forther; as the drafters of the Model Penal Code noted, prose-
eutorial inquiry into subjective dishonesty is both a waste of time and opens a
pofentially significant new aren of abuse.® Witnesses who tell the truth on the

s(:;?c{(‘qt;).g., United States v. Abrams, 668 F. 2d 411 (5th Cir, 1978), cert. denfed, 98:
“s Model Penal Code, Tentative Draft No. 6, Comments § 208,20 at 116-118 (1957).
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stand should not be subjected to indictment
; s based on a prosecutor’s clai
\t‘lylee;t\llgggis ‘\J\'h% tolg the truth actually intended to tell a lie, For *hescerl;gefalﬁt
VA 1;e‘rjury."' Pose the application of an attempt offense to the substantive crime
In contrast to §1841 of 8. 1729 §1741 of 8,172 i i

ontr, 1 . 1722, - 1723 (Perjury) carvies forwar
31? t\\'o-\\.ltness rule, The segtlon also improves wpon currenst’;)law by regil‘i‘rrillllg
stl{;ﬁ;ﬁt{l:ﬁysfrelati:ggnt tl;e madel tm ;I‘Il'eckless disregard of its materiality and sup-
§ v Ing the penalty. This section of 8. 172 refore, is i
1113)1'?[\*?1@111; over its counterpart in 8. 1729, 123 therefore, Is a substantial

- Making o False Statement —§ 1348 of 8. 1722 would for tl i
. L / X X L1722 he first tir ak
{t’la. crime _lxpowmgly t_o m_ake a false oral statement to law enforcement lclj%llé}:i\se

\t }ﬂe Judicial authority is somewhat in conilict over whether 18 U.8.C §1L001'
g}y\ ers oral statements made to law enforcement authorities, comp.'u'e'l"nin'd
Yfg;c;‘ V. Adler, 330 F. 2a 917 (2nd Cir. 1967 ), cert. denied. 389 U.S. 1006 (1967)
wi b riedman v, U’*mtcd »State&, 374 F. 2d 863 (Sth Cir. 1967 ). § 1343 resolves this
gon ict in favor of covering such statements, § 1743 of 8. 1723 does not includ
allge oral stlalltement within its coverage, e

dven with the limitation that the defense must have kno i
L i l ; 2 d wn he was king
S(I)ﬁgii{llsw ﬂ?ﬁitgll():g;lsl%]'(ii ?gelift, % 1343 ot 8. 1722 inviteg ablise by law enfgll?félziul;lllbt
X S SIDLLLY of abuse is particnlarly ereat with regard t
false oral statements Prosecution for perj uire examinggion aedly
R perjury requires close examination £ th

actual words used by the defendant, Since thi e -
ctu vord S ) . S offense sets up “my-word-
aalmnst-.} 011}3” situation wh_ep the defendant and law enforcementl; oiflﬁce’i'1 )nl":zotll?e
;)Jn y tvwo \\__'1tnes§es, the unfair advantage of the officer’s bresumed credibility in

15\3 res‘es .oi‘tlle Jury makes the fabrication of charges a potential danger

' \V hllp it is true that a berson must know that the statement given is fafse the
p'x.o]tectlon of the‘\:oluntnrmes_s requirement is seriously weakened by precedh’lg it
w 1‘1: l.the phrase ‘in faet.” This means that no state of mind need be proved with
re,,_.'ud to voluu.tarmess. Thus, the government does not have to prove that the
de{ﬁ’?d‘ﬁ“t Itilllw‘;mgls: volunteered the statement,

‘inally, the term “a government matter” ig not defined, The secti therefor
arz,:'l‘l_ably fails to x.nge.t the _minimum requirement of due process. Aolxgint)lllﬁgllf igcl)tlies’
pqs,smle t]_mt; a definition might develop in cage law, thig term, which is the heart
of subsec{:xon (a) (1)_ shoqld pe specifically defined. There is a substantial danger
that the interpretation of this term may well be expanded beyond reason tohin-
ch}de, for e}ltample, fallse statements by lobbyists to Congress:

1 accordance with the Brown Commission Americ'm;‘Bar A iati

L : h ssociation
8. 1728, false oral statemgnts at the very least, should not be punishable unilo:};g
they are made under oath in an official proceeding. (See Final R‘epa\:t, §1853(1 ;")

B. Offenses Involving Individual Rights

_1. Citil Rights—Both bills make improvements and i Y
civil rights offenses, although §. 1728 goes beyond 8. 1722 i;eglllignzlg-]égs ’11‘1111e(“;}xlllx;acnxi-5
pa} _changes are (1) the ag’tdition of sex as a category of unlawinl (1i§0rimin‘1ti0n
subject to criminal sanctions, (2) a lowering of the state of mind require;nent
in sevex.:a{ sections so that the knowing violation of g persons’ constitutional rights
is prohlbltegl, and (3) a broadening of the classes of persons protected bvbthe
s‘t_t}tutes t9 include all “persons” and not Jjust “citizens.” In geveral mspeéts S
1"2?:- ‘provxdes greater. protections for ecivil rights than the related sectidm é}f
S. 14.{2. Mo_st notable is the continuation of current felony level penal'ties fo1: in-
gel_-fermg }\'1th 4 person’s civil rights where the actor intends to produce hodily
injury (§§ 2101(b), 2103 (b), 2109(b), 2105(b)). These provisions of S. 1723 are
bracketed but we strongly endorse them and recommend that the felom; le;gls of
cprrent.law,_ 18 U.8.C. § 241, be maintained. We oppose the lowering of the civil
I‘l.‘_’.“l‘l’ts violatlon peltllalties in S, 1722 to Class A misdemeanors, i

€ also oppose the proposed repeal of 18 U.8.C. § 1231, whi 'ohibi 'ilke-
bx:ea}nng:. Although ﬂlgre are no reported prosecutbions ﬁnderdtlhri)sl' c;g}(?wlrgzits)g”i\tes
ehmmatlop or narrowing would carry the dangerous implication that Gong}esé
was sanctlon_mg tlle use of private force to frustrate strike activities and exacer-
bate labor disputes. 8. 1722 modifies thig offense by prohibiting the obstrﬁction

of desighated-labor activitieg by force or threat of force. The addition.of the -

phrase “bona fide” labor dispute was not commented on in the S

e 4 : i enate Repor
_S. 1437, and h_as the undesirable gffect of legalizing otherwise prohibited vlgg;(fn?:g
if the labor dispute is not bona fide. This change appears to serve no legitimate

A8 W
oﬂ’eusse \gétgttse%igéltntlon, this does not address the more general problems related to the
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law. We recommend full reinstatement of the strike-breaking offensé withoiit the
modifications contained in S, 1722, . .

2. Privacy.—In large degree, the legitimate expectation of confidentiality which
one has in oral communications and private correspondence would be protected
under 8. 1723 (§§2121-2124). Any warrantless interception, disclosure, or use
of private communications and correspondence is prohibited, absent the consent
of all parties to the communication.

Unlike 8. 1723, 8. 1722 carries forward the approach of 8. 1437 and perpetuates
the potential for abuse under existing law of oral communications as l_ong as one
party ‘“consents” (18 U.S.C. § 2511). The ‘“one-party consent” rule is a direct
assault on the prohibition against wiretapping without a judieial war.mny. It en-
courages Iaw enforcement authorities to evade or circumvent thg constitutionally-
mandated warrant requirement which applies to all wiret_appmg. ‘fConsent” by
one party does nothing to protect the reasonable expectation of privacy of any
other party to a communication. In order to protect thq reasonqble expectahgn
a person has in his oral and written communication, 1ntercepr:1on, use or dis-
«closure of such communications should be illegal unless all partles_ consent. The
~one-party congent rule in S, 1722 and current law is a gaping hole in the} I(‘ourtlll0
Amendment which renders meaningless the warrant requiren}ent for wiretaps.

Both of the bills depart from current eavesdropping law in one key respect
‘involving the statutory defense to a charge of illegqlheavesdropplpg. Both the
Eavesdropping and Intercepting Correspondence provisions of the bills adopt de-
fenses currently available under 18 U.S.C. § 2511 to agents and employees of
common carriers acting in the course of employment. However, the bills extend
this defense to any defendant, whether or not an employee or agent o_f t‘l‘xe car-
‘rier, who while acting in the course of his employment was engaged in super-
visory service observing” (8. 1722, § 1521(b) (2) i S. 1723, § 212}(1)) (2)). “’}dely
used in a variety of private and public enterprises, the practice of supervisory
service observing to train and supervise employees may be abused, “;1§h t_he re-
sult that employee privacy is invaded. As the Senate Report on 8. 1437 indicates,
the use of this practice is generally predicated on thg consent of the employee.
This would make the new defense unnecessary, and it should be stricken. .

3. Revealing Private Information S‘ltbn.zitted fqr a Government Purpose. Dis-
closure by a public servant of informatxon_re_qulred by th(_e governmer}t to_be
submitted to it under a promise of confidentiality can sometimes be an invasion
of the privacy rights of the submitter. Under some circumstaunces, such conduct
should be subjected to federal eriminal penalt_1e§ However, any statl_lte pro-
seribing such conduct should be drafted to avoid infringement of ‘izhe rights of
free expression possessed by public servants. See generally, Katz, Govgrnment
Information Leaks and the First Amendment,” 64 Cal. L. Rew. ]_.08 (1946)..'I420r
example, public servants under the First Amendl'nen.t have_ thg right 150 c1'1jzlclze
publicly government policies without fear or un,]ustlﬁqd dismissal. Pickering v.
Board of Bducation, 391 U.S. 568 (1968). § 7102 of Title 5 guarantees govern-
ment employees an absolute right to furnish information to and to petmon‘the
Congress or a member thereof. I“urthern}ore, 1'8 U.S.G. §_1505'protects the pght
of federal employees to testify in any investigation or inquiry held 'by either
House of Congress or by a committee thereof, When_a requirement of cqnﬁden—
tiality and a public employee’s right of free expression or petl_tlon cquﬁ1c§, t.he
courts must weigh the government's and the public’s interest in confidentiality
against the rights of expression of the government en}ployee. o )

§ 1520 of 8. 1722 is apparently aimed at assurving the 1'e11a1).1hty of pr}vgi’e
information submitted to regulatory and other government agencies by prov1d1n_g
that the confidentiality of such information will be maintained. However, this
section could be used to insulate documentary evidence of official corruption or
other wrong-doing—such as cost overruns on government qontracts———from
serutiny and airing by Congress, the press, and th.e g’eueral publie. Its language
“discourages and may even ceriminalize “\xvhlstlgblo“'xllg A . . .

" As introduced, § 1523 contains an affirmative defense if the information con-
‘stitutes evidence of a violation of a law and was reported to the proper law

10 ed, o number of states now have wiretapping laws in which the consent of one
pnrt{rngg a2 communication does not constitute n defense. See, e.g., I1L. Annot, Stat, ch, 38,
§ 14-2(a) (Cum, Supp. 1978-1979) (Smith-Hurd) (consent of one party insufficient to
-constitute a defense unless court order obtained) ; Nev. Rev. Stat. §§ 179.410 et seq.,
200,620(1) (1973) (no interception of communications allowed at all); Pa. Stat. Aun.
tit. 18 §5702(a) (1) (Cum. Supp. 1878-1979) (Purdon) (consent of all parties required
‘for a consent defense),
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enforcement officials. This defense is inadequate to protect the rights of govern-
ment employees, It is also narrower than the defense available under S, 1437,
whieh covered information subject to disclosure under the Freedom of Informa-
tion or Privacy Acts, as well as information about violations of law. Moreover,
an affirmative defense is insufficient protection for whistleblowers. The threat of
prosecution will continue to exist and deter the dissemination of vital informa-
tion to law enforcement agencies and to the public. :

Accordingly, §1525 of S. 1722 should be amended to provide a bar to prosecu-
tion: when the infermation disclosed relates to law violations or is subject to
disclosure under the FOIA.,

. Defenses—Entrapment ‘ .

§ 706 of 8. 1728 contains in Lrackets tle so-called objective entrapment defense
the approach adopted in the Model Penal Code and by the Brown Commission.
This would be a major reform of current law and we warmly endorse it.

The basis for an entrapment defense is the principle that one should not be
convicted for an act which he was entrapped into committing—that is an act
that was the product of the ereative activity of law enforcement officials or their
agents. Since the leading case of Sorrells v. United States, 287 U.S. 435 (1982)
the Supreme Court has closely divided between two competing positions. Under
the majority or “subjective” view (which is preserved by 8. 1722) the focus of
the injury is on the predisposition of the defendant. If the jury finds that he
was predisposed to commit the offense, based on an assessment of such factors as
reputation and prior criminal record, the defense is unavailable, Thus, a person
may be convicted of an offense even if the police conduct whieh induced the
criminal aet was clearly unreasonable and would have induced an otherwise
innocent person to act the same way. This formulation invites selective law
enforcement and is at odds with the principles of equal application and fair
administration of the law. Since the defense is unavailable to one found to have
a criminal predisposition, police officers will be more likely to utilize improper
investigatory techniques against those with a prior record or bad reputation.

Moreover, in the context of an inquiry into the defendant’s predisposition,
evidence of reputation and prior criminal history will be highly prejudicial and
may lead a jury to incorrectly comclude that the defendant must be guilty of
the offense charged.

These problems do not exist under the minority or “objective” formulation of
the entrapment defense. Under this view, the focus of the inquiry is on the con-
duct of the law enforcement officials in inducing the criminal activity rather
than on the predisposition of the defendant to commit the crime. It reflects a
concern with the integrity of the judicial process and g recognition that prose-
cutions should not be based on improper police conduct which might induce
otherwise innocent persons to act criminally. Thig “objective” formulation pro-
vides an incentive for police officials to limit themselves to responsible enforce-
ment techniques in all criminal investigations. Since the focus is not on criminal
predisposition, the risk that irrelevant or prejudicial evidence will influence the
jury is irrelevant.

Congress has the power to reformulate the entrapment defense and to codify
the “objective” approach (see Senate Report p. 117), recommended by the Brown
Commission and the American Law Institute. Moreover, the supervisory power
of the courts to limit prosecutions Lased on improper police conduct has long
been recognized. (See McNabd v. United States, 318 U.8, 322 (1943) and Mallory
v. United States, 354 U.8. 449 (1957). We urge the Committee to adopt the
bracketed § 700 of 8. 1723.

G. Miscellaneous Provisions

1. Batortion—Current law on extortion, 18 U.S.C. § 1951, prohibits the
“wrongful use” of force or violence or threat to obtain property fo which the
actor has no legitimate claim. As interpreted by the Supreme Court in United
States v. Enmons, 410 U.S. 396 (1973), the statute was carefully drafted so as
not to interfere with bona fide strikes and labor disputes, even when force or
violence occurs during the course of a dispute. By use of the term ‘wrongful”™
to modify “force, violence or fear”, Congress intended to punish conduct as a
fereral crime of extortion only “where the alleged extortionist has no claim to
that property” [410 U.S. at 400]. In other instances of property damage occur-
ring during the course of a labor dispute, criminal conduct is readily punishable
under state law.

I S




10184

Property ‘damage committed or threatened during a.slawful- strilke for.the
purpose of inducing an employer’s agreement to legitimate collective bargain-
ing demands should not be punishable under federal law as a labor union of-
fense, The legislative overruling of Enmions, as proposed in 8. 1722, would
involve federal law enforcement officials in any labor dispute in which picket-
ing *“threatened” and property damage occurred and the employer was engaged
in interstate commerce. As the Supreme Court noted, this “would malke a major
expansion of federal criminal jurisdiction” (410 U.S. at 410].**

In order to avoid a dangerous expausion of federal law in a way that would
impinge on bona fide labor activities protected by the First Amendment and the
jurisdiction of the states to enforce their own criminal laws, we strongly rec-
ommend that Congress preserve the Inmons decision and the current language of
18 U.8.C. §1951. The most effective way to do so would be to insert the term
“wrongtully” as follows in § 2522(a) of S. 1723 '

(a) Whoever knowingly and wvongfully threatens or places another person
in fear that—

(1) Any person will be subjected to bodily injury or kidnapping; or

(2) That any property will be damaged ;
and thereby wrongfully obtains property of another, or attempts to do so,
commits a clags O felony in the circumstances set forth in subsection (a) (1)
and a class D felony in the circumstances set forth in subsection (a) (2).

The S. 1437 provision on extortion, incorporated into S. 1722, was amended
by a compromise proposal on the Senate floor. The amendment provides that
the pendency of a labor dispute “does not constitute prima facie evidence that
property was obtained” by the prohibited conduct, i.e., “threatening or placing
another person in fear that ... any property will be damaged”. This amend-
ment does not eliminate the underlying problem of the section. By providing that
a pending labor dispute is not “prime facie evidence” that extortion has been
committed when property damage is threatened by the dispute, the amendment
merely requires a prosector to allege that there is some other evidence of a
violation in addition to the labor dispute. Furtliermore, the amendment itself
implies that extortion is often committed in the context of labor disputes, and is
a considerable rvetreat from the current exception of bona fide labor disputes
from the extortion provisions of the Hobbs Act.

2. Drug Offenses~The ACLU joins the American Bar Association and many
other organizations and experts in the field in strongly recommending de-
criminalization of the simple possession and use of marijuana. Indeed, the At-
torney General endorsed decriminalization a year ago when he was Assistant
Attorney General in charge of the Justice Department’s Criminal Division.
Based on a wide variety of governmental and private studies, there is no com-
pelling federal interest in continuing to criminalize the use, possession or trans-
fer of marijuana, and there is substantial eivil liberties interest in recognizing
personal autonomy and privacy by decriminalization. )

Unfortunately, both §. 1722 and S. 1728 have adopted S. 1437's inadeguate
approach toward this subject. As orginally drafted, 8. 1437 would have elimi-
nated as a federal offense possession for personal use of 10 grams or less of
marijuana. In Judiciary Committee markup two years ago, however, the Senate
eliminated this provision and made the possession of up to 30 grams of mari-
juana an infraction with a maximum fine of $100 but no incarceration.

Beyond marijuana, the ACLU believes that criminal punishment of drug
addicts—as distinguished from drug trafickers—is a violation of the C‘onst.itu-
tion. It is generally established that the possession and use of narcotics is a
result of illness rather than criminal intent. See Robinson v. California, 370
U.8. 660 (1962), holding it unconstitutional to make addiction per se a c;ime;
Powell v. Texras, 392 U.8. 514 (1968) (Dissenting opinion). Since the Eighth
Amendment ban on cruel and unusual punishment forbids punishment for “an
irresistible compulsion”, we agree with Justice White, concurring in Poiwcll,

492 U.S. at 348, when le said, “I do not see how it can constitutionally be a

crime to yield to such a compulsion”,

11 A5 the Court pointed out, “[t]he Goverhment's broad concept of extortlon—the
‘wrongful’ use of force to obtain even the legitimate union demands of higher wages—is
not easily restricted. It would cover all overtly coercive conduct in the course of an
economic strike, obstructing, delaying, or affecting commerce, The worker who threw a
punch on a picket line, or the striker who deflatcd tires on his employer's truck would
be subject to a Fobbs Act prosecution and the possibility of 20 years imprisonment and a
$10,000 fine”, [410 U.S. at 410.]
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3. Riot.—Like several of the national security offenses, the federal anti-riof
laivs tend toward vagueness and overbreadth, sweeping within their terms con-
duct protected by the First Amendment, failing to give notice of what conduct
is properly forbjdden, and providing a tool for diseriminatory prosecution and
suppression of political activity., While both of the bills carry forward the
federal anti-riot statutes, S. 1723 would narrow their scope in more ways than
S. 1722, Moreover, 8. 1722 contains several dangerous expansions of current
law which are not present in S, 17283. )

At the outset, we strongly recommend against including any anti-riot erime
in.the federal code..Prior to the Federal Anti-Riot Act of 1968, the offenses of
incitement to riot, participation in a riot or other similar acts were dealt with
solely under state law through the Assimilated Crimes Act, Indeed, these offenses
are common law criminal oftenses that were in existence long before any statu-
tory prohibitions within the states, and in several states the common Iaw offenses
are still the basis for criminal liability. In accordance with the federalist scheme,
we submit that Congress should leave this and other similar criminal prohibi-
tions within the ambit of state law unless there is a particular situation for
which state laws are likely to be inadequate or the states are likely to be ham-
strung in the enforcement of their own laws. Such an analysis was not made
1I}rior to the enactment of the 1968 legislation, and it has not been made since
then.

Anti-riot statutes restrict conduct which often involves activity protected by
the Tirst Amendment, As a result, these statutes must undergo a stringent ex-
amination to determine whether their terms are so broad as to prohibit or “chili”
both protected and unprotected activity. See, e.g., United States v. Dellinger,
472 F.24 840, 359 (7th Cir. 1972), cert. denied, 410 U.S. 970 (1973). In addition,
statutes of this nature often make use of terms that are sufficiently vague that
they fail adequately to apprise reasonable people of the type of activity that is
prohibited. See e.g., Landry v. Daley, 280 F.Supp. 938, 951 (N.D. Il 1968).

One area where fine differences in the drafting of antiriot laws are extremely
significant is the level of culpability. A requirement of intent or wilfullness can
narrow the scope of a law by exempting innocent or inadvertent conduct. See,
United States v. Featherston, 461 F.2d 1119, 1121 (5th Cir. 1972), cert. denied,
409 U.S. 991 (1972) (opinion of Judge Griffin Bell).

5. 1723 begins to narrow the dangerously broad provisions of federal anti-riot
la'w in four key areas. Only one of these improvements is contained in S. 1722,
First, S. 1723 eliminates the interstate travel basis for federal jurisdiction over
the erime of “inciting or leading a riot”. Under current law the scope of juris-
diction could encompass virtually any interstate travel prior to the riotous event,
even if there was no original intent or plan to do anything but attend a lawful
demonstration. This sweeping jurisdictional grant is a threat to protected speech
and travel. It has not been used by federal prosecutors since the notorious Chi-
cago Seven prosecution, and it is properly repealed in S. 1723. This dangerous
provision would be carried forward in 8. 1722,
~ Second, 8. 1723 raises the culpability level for “leading a. riot” (§2731(a) (2))
from “knowing” to “intentional”. If the culpability level with respect to the
surrounding circumstances is also raised from ‘“reckless” to “knowing” by elim-
inating the bmclgeted clause, “with reckless disregard for the fact that there is
}n prpgress”_a riot, the serious dangers in the S. 1437 and S. 1722 version of
“leading a riot” will have been removed. Thus, a person who gives directions
1111 z}gieantmg tﬁ limitlviolence could not he prosecuted under 8. 1723 for leading
a i ecause he or she is unaware of or miseal ] ¥ i
Ol‘ﬁl? ‘&’ntllget frors e et caleulates the type of reaction he

drd, the crime‘ of “engaging in a riot” in S. 1728 is narrowe at a =
son himself must “knowingly engage in violent or tumultuous‘::ogdst?ctt’h’,q;n‘tllile;t
mrerely be caught up in & crowd in which others are engaging in such conduct.
\.\ e strongly endorse thq bracketed language in § 2733(a), “during and with in-
t’ent to further a riot”, in order to make clear that this section—unlike its cor-
ﬁfﬂ?ﬁﬁ“ﬁ gtgzll)?lt()é;’ § 18_33E, in Sl.1722—is intended to reach violent conduet which
actually exacerba a riot, a i i .
nocted with the vt ,» and not conduct at its fringe or otherwise uncon-

Fourth, both of the bills raise the number of persons engaged in violent
tumultuous conduct required to consti ' " y v his ie om i
pro&vement e Currenglaw. titute a riot from three to ten. This is an im-

Apart from these improvements (mostly in 8. 1723), both i
expand existing law adversely to civil liberties in t\\zé impo;)éugll}ewlgyss. ‘%?Sslg
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the bills both. adopt a “reckless” level of. cu};aalgx}1ty Wlt‘l.l ;?Slz%cg’igi (igl)e( f;l;
rounding circumstances and the result of “inciting a 11}0 iy co;stitutionally
This is a dangerous departure from current law—itself a 1(3:11 )Thus a spenlior
suspact—and creates o sorions chilling effect on frce speccl, 1hus, n smetier
ray re to consider w 8 » Some i
Eo e s S aC3h ok ot e o ey e
even if he was not actually aware 0'” af risk. b crimes P e oty
crime to omit the intent requirement. The common la 2 o g
i requir : least th.ae persons within an
sembly and riot have a requirement t_hat athlq 1‘5 e D el violent means,
blage have a common intent to achieve their p l'ptl 1o e i fmition aon.
TL 2d 875 (19G60). Current fecleral‘ law, with a i : : <
tsifi?ls‘ laxil IiJnRtent requ(irem‘eg%,lzlts ((l%e% tgg ])f;égl;:tIgfg?g;uﬁn}gﬂll?gx§ 2S7'%el g:)u(tiz)l
States v. Matthews, 419 ¥F.2d 117 (D.C. Cir. . O e e orieon ok
N nstitutional challenge, the ct_llpabl.hty should . e at
{g;::tafl:ge‘l‘llfcllll)i)?vitlgg’(’zowith respect to the surrounding cireumstances and the re
" conduet. . . ) .
Sugegj(:nf(i l()loth bills make it an offenste Eod“egigz]l%sv 1§:;1;1c lll'ur))tr (())lxlli lz)lllg f)ififg (f;lpgz 101})2
erty, These provisions expand current fe gr ¢ A P o D hws !
i riot only in federal prison facilities, See 18 TU.S.C. § 1792, Since a .
illlleasltlaot‘é oin S:Vhich a fedlernl enclave is located have alw:{ys bee'n ?g?g:aotfeffg(()ll-
governing conduct. there, this is an unnecessary and dangerous exg{lgg o T ot
eral jurisdietion in an area tou%ling Ii‘llrlsjt tl\liletléfllmellt rights, §273
172 é £ S, 1722 should be deleted. .
Sj-i‘_glisnc'cz’vigis—g%ilgllxz} g. 1722, 8. 1723 properly omits any genell"al nela.w c1;r;1e0(])f
disseminating ohscene material. In our view, a'geneml fed.elazl <:11111n(ie]Ja e
scenity impinges directly on f‘irst {Amendment rights and creates a )
ig ral law enforcement function. . . . . o
mxtge%lcllietign of obscenity that would both give fair warming of \fhn.:ltl lshl;:]cs)
hibited and limit itself to the truly pornographic has defied thg l?est 'le{’i:a'tmlleg;
In Afiller, supra, the Supreme Court majority cc_)nﬁ'dentlyy pl'edletecl_tlmbl1 S ev-
est test would single out protected “commerce in ideas” fr(zm 1)\1111‘301.21 Se 1(':eme
mercial exploitation of obscene material”. 93 §.Ct. at 2621, The Georgia 1up Fomne
Court responded two weeks later by Lolding tpat_the \wdely_ z_xcclalme(b m 1it’
“Carnal Knowledge”, was obscene. The constitutional definition of obscenity
remai neertain. . . .
le%trlxlflz)srtlllllngetetlf;, S. 1722 codifies the approach taken in Mtll_cr,. thus c<3ment1na
the varying “ecommunity standards” test into the fec}eral crunmgl_ law. —
Furthermore, the bill exacerbates the lack of fairness, definition :‘my. .ml'
formity in the Afiller approach, Under § 1842(b) (4) (i) and thg vem'le 1)110\ lchg]i
of § 3811, the contemporary community standards to be apphed‘ are tllsn:f Fhus
erally accepted in the judicial district where th.e offenge occm:md. § Ht o
invites a local jury in any distriet through which or into which thfe ma fm’clﬂe
has passed by mails or commerce to dictate the standards f_'or the'lest lo (oo
community. The ACLU strongly opposes any i’e(lel"al obscenity staftute,l. )11)1‘1.;1
the very least, the venue provisions must, be.modlﬁed to 1'e(1uf:e hle 1g 1162;
of defendants to prosecution in every dlstr_lct of the c-ount.ly. The 3 {ena °
adopted a floor amendment to limit venne in conspiracy cases but (1& n]c;t
limit the general venue provision, § 3311(a). It alsg adopted 'an”amen 'm?i it
which further complicates the meaning of “commul}}ty standmds_ hy pl?ﬁ_ (h
ing that the standards to be applied are those pt‘ the *“local community in whic
the obscene material is disseminated.” [Emphasis added.]

IJI. SENTENCING

One benchmark of any proposed revision of the federal criminal qode 1‘st 1t§
attempt to reform the federal sentencing system. Altl}Oﬂgh equa]_ly nnpotl' [1111
as the codification of substantive eriminal law. sentencmg: refplm 1‘s an el% utehz
separate issue. Because sentencing }ms long been of major 121p911tanlclebo fhe
ACLU, our position on these provisions of 8. 1’(22 and 8. 1'7-3 qT 1(%11(‘: et( l‘
tinguished from our views on the hill’s substantive law. sechou‘. Un Qfl unAaCeil %
both bills recognize buf fail to institute se’veml bnsxc_ reforms. 31 e MI it
opposed the sentencing provisions of last year's Senate _l}lll because hey p'? ced
inordinate emphasis on incarceration and _1'1sked creating a _s.vsiéem '1_n whi ;
incarcerated persons would serve substantially longer ferms .of 1mp11,1<'0n.mmg,
than nnder current law. As discussed below, we urge the Commltfge toe 1m¥1f§1 ?
this risk by rejecting several provisions in the bills and adopting a modified
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approach toward sentencing reform. Despite several useful sentencing reforms,
we believe that key modifications must be made if the sentencing mistakes of
8. 1487 are not to be repeated. A bill which is about to be introduced by Senator
Biden, contains several important features which we believe would enormously
contribute to the effort to reform the federal sentencing system.

There are three intertwined categories of problems in the current federal
sentencing system that must be addressed in any eriminal code bill: (1) the
excessive and indiseriminate use of incarceration; (2) the absence of a coherent
and uniform rationale for the disposition of federal offenders ; and (3) unfet-
tered diseretion throughout the criminal justice process which results in vast
disparities in prosecution, sentence and actual time of release.

A. Overemphasis of incarceration

With the exception of the death Denalty, there is 1o other institution in our
society that imposes such a total deprivation of individual rights and liberties
upon a person or with more severity than incarceration. As Charles Silberman
writes in his important book, “Criminal Violence, Criminal Justice,” “the ball
and chain and rock pile are gone, along with enforced silence, lock-step march-
ing and other harsh disciplinary methods designed to keep prisoners docile
and compliant. Yet, prisons . . . remain brutal, and brutalizing places.” In
recent years, federal courts have declared the prison systems in Arkansas,
Alabama, Oklahoma, Rhode Island, New Hampshire, and Mississippi in viola-
tion of the Wighth Amendment’s prohibition against cruel and unusual punish-
ment. Despite the destructive and debilitating effects of prison, the number of
defendants sentenced to prison was 80 percent higher in 1978 than in 196S.
The United States now imprisons more people than any other democratic
nation. In the famous Alabama, prison case, a team of experts re-evaluated
every prisoner in the system and concluded that approximately 40 percent of
those incarcerated could immediately or shortly be placed in the community.
Other experts have found that incarceration does not change the rate of recid-
ivism and, therefore, many prisoners could be released into the community with-
out endangering the public.

Unfortunately, both bills create a significant danger that more people will
be sent to prison and for longer periods of time. Tirst there is little statutory
encouragement for a sentence other than imprisonment, As early as 1971, the
Brown Commission proposed a presumption for probation and against incar-
ceration. We urge the Committee to provide judges with a similar statutory
encouragement to impose non-prison sentences. While judges are obliged under
both bills to state for the record their reasons for imposing a particular sen-
tence, they should also be required to weigh alternatives to inearceration, and
to state for the record their reasons for rejecting probation and imposing a
sentence of imprisonment. While . 1722 recognizes the “general appropriate-
ness of a sentence other than imprisonment” for the first offender who has not
Leen convicted of a serions offense (§994(a)), of the bill mandates long terms
of imprisonment in a whole range of cases. The Sentencing Commission is di-
rected to specify “a sentence fp o substantial term of imprisonment” in cases
in which the defendant hag prior criminal convictions, has engaged in a pat-
tern of eriminal activity, was supervising a racketeering conspiracy, or com-
?ziftgd( a violent felony while on release pending trial, sentencing, or appeal.
§904(2)) ’ :

S. 1723 does contain a bracketed §3103(b) which, if adepted would require
a jndge to impose the least Severe measure necessary to achieve the purposes
of sentencing, and require that sentences not involving imprisonment are to be
imposed unless measures less restrictive than imprisonment have been imposed
on the defendant frequently or recently, and have been unsuecessful. We urge
the Committee to adopt this provision as the minimum acceptable means of
reducing the henvy emphasis on incarceration,

A second problem in thig area is the lack of serious attention being given to
developing a range of alternatives to incarceration. S, 1723 does provide for a
hew sentence of conditional discharge. But as far as othev alternatives are con-
cerned, they are lost in both bills in a host of other conditiong sharply limiting
their use. For example, under S, 1723 restitution is only permitted as a condition
of a semntence of conditional discharge or probation and under 8. 1722 restitution
may be imnosed only in addition to other sentences and not as an alternative,
We urge the Committee to make restitution a separate alternative sentence.
Community service is permitted as a condition of probation, but probation is not
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Committee to include a directive in the bill

a favored sentence. We also urge the
ave such a diffi-

10 establish a commnuity work program S0 that judges will not h
cult time finding effective alternatives to incarceration.

The third and most important issue in the area of incarceration is the ques-
tion of parole and good-time. In an ideal situation, the ACLU would advocate
the abolition of parole as a release mechanism, The parole system in this country
was based on rehabilitation and the indeterminate senience was thought to be
necessary if rehabilitation was to be accomplished. While the rehabilitation
model of parole has been widely and, in our view, correctly discredited, today’s
parole system functions as a crucial safety valve for grossly disparate and dis-
proportionate sentences, occasional prison overcrowding, and cases of serious
injustice—e.g. prisoner gentenced for purposes of incapacitation who develops

terminal cancer.
Under the new system the sentence imposed will equal the actual time served.

But there is no assurance that substantially increased amounts of time being
served in prison will not result. There already is substantial evidence that the

flat-time, no-parole sentencing schemes adopted in various states have resulted

jn substantial increases in time served and dangerous increases in the prison
population.

Rather than totally abandon one system—parole—for another as yet untried—
the Sentencing Committee—we strongly urge the Committee to retain parol-
release for a transitional period of five years. The extent to which the safety
funetion of parole is necessary and the impact of parole on the entire sentencing
system should be evaluated by the Sentencing Committee and reported to the
Congress at the end of a three year period. At that time, the Congress can take
such other and further action which it then deems appropriate.

A final feature of hoth bills which virtually guarantees longer sentences is the
authorized terms of imprisonment. These terms are for too long in almost all
cases and in some cases are mauny times greater than the average term presently
served. While the Sentencing Committee is directed by current actual release
time in promulgating its guidelines, the sentence range will depend too much
on the make-up and feeling of a Sentencing Committee. To a large extent con-
gressional responsibility in this area has been abdicated. The excessive sentencing

maximunms coupled with the elimination of pavole and a lack of incentives for
sentences other than imprisonment, both bills run the substantial possibility
of a series of Draconian sentence lengths. We urge a substantial reduction in

the authorized terms of imprisonment.,

B, Sentencing Rationale

One of the principal defects of the present federal sentencing system is the
lack of any articulated philosophy of corrections. Rehabilitation, ineapacitation,
deterrence and restitution ave the most frequently employed theories from which
judges pick and choose. Indeed, judges may impose a sentence for any reason
they choose or for no reason at all. If two offenders commit the same offense
under similar circumstances, one could be sentenced to a long term of imprison-
ment in order to prevent future crimes, the other could be sentenced to a short
term subject to rebabilitation. Tive hundred and fifty-four federal judges em-
ploying any number of correctional philosophies giving varying weight to each
theory in each individual case results in a grossly diparate and unjust system
of corrections.

The ACLU urges the elimination of deterrence, ineapacitation, and rehabilita-
tion as purposes of sentencing. Sentences should be commensurate with the
gravity of the offense and should attempt to reconcile the victim, the community,
and the offender. We agree with 8. 1723's elimination of rehabilitation as a pur-
pose of imprisonment (§ 3703(h)),* but we are concerned about the general list
of permissible purposes in §3102(a) of S. 1798 and §§ 101.(b) and 2003 (a)(2)

of 8. 1722,
§3102(a) states:
(a) The purposes of sentencing are to— .
(1) Provide punishment commensurate with the seriousness of the
offense and to promote respect for the law;
(2) Provide adequate deterrence to criminal conduct;
(8) Protect the public from further crimes by the defendant;

1722 partially eliminates rehabilitation as permissible purpose of incarceration.

2 8,
(5994(1) & § 2302(a)).
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obably considered in categoriz-

» oy factors are pr ¢
These factors axe DIV tice. Age, education, voca-

- the defendant’s eulpability. S
ing fronge itself, §. 1722 would consider them t neatls -
ﬁ‘ogin?llesl(c)ills, drug dependence, previous employment record, fanll‘) tllesétic\?ilél
munity ties, criminal history, and degree of dependence _}1p011 'cnpmm tat thg
for a livelihood all go to the existing sta‘gus of the onen.dell and n(’)‘t o.' e

conduct in question, They are also factors swhich do not fit easily into a systemized

guideline. Some factors such as education, vocational skills, commm}ity tlgs are
pldinlv irrelev nove the consideration of
¢! 0

ant to guidelines whose intent is to rex
carbitrary and (-apriciogus factors from the sen'tencing Drocess. Otl}er fngt.ors suqh
‘ag drug dependence, may relate to aggravating or mitigating clrcumstal_xces_ in
.an individual case. The Commission must predict every congewab_le 0011lb1}lﬂt1011
of factors in its guidelines, It just the eighteen factors hsted_ in the bill are
employed, most of the statistical -disparity so often ‘c'omplm‘ned about will
vemain. The Sentencing Connnission cannot properly deal with all rqlevgmt
factors without producing an enormously complex and unworkable guideline
.system.
yThe effect of the guidelines themselves is very unclear, because § 2003(2) (1)
! the bill indicates that guidelines are only one of a number of factors to be
considered in sentencing. The sentencing judge, therefore, continues to hiave
ding what factors, if any, upon which to base sentences.
acteristics of

broad discretion in deci
Tor example, the judge may consider “relevant history and char
‘the defendant.” .
§2003(a) (2), however, states that judges must impose the guidelines unless
ihere is a specific finding of aggravating or mitigating circumstances not ade-
quately considered by the Committee. Paragraph (2) thus appears to contradict
the infent of paragraph (1). If the guidelines ave mandatory, then 8. 1722 has
hifted discretion, not reduced its adverse effects. If the guidelines are merely
advisory, then 8. 1722 will probably not have much of an effect on the system.
Virtually every factor now considered will be able to enter the sentencing
process at some point, whether through the Sentencing Commission or the
sentencing judge. It is difficult to see how 8. 1722 reduces the abuse of discretion
in the current system. '
Q. 1728 sentenecing system is similarly riddled with problems, 8. 1723's Sentenc-
f the Judicial Conference of the United

ing Committee would be a creature 0
“tates which is Gominated substantially by the Chief Justice. The Judicial
Conference is wholly inadequate for the task of comprehensive sentencing guide-

lines. Moreover, there is virtually no guidance on the content of the guidelines.
TUnder § 4302 the guidelines will be based on “relevant history and charactervistics
of defendants” and the “nature and cirecumstances of offenses.” The Comumittee,
therefore, could base its guidelines on such irrelevant factors as educational or
voeational skills. Even more dangerous, the guidelines could contain serious

racial and economic biases. v
Under & 1723, it is also unclear what effect the guidelines will have. § 3103(a)
Tists the guidelines as only one of several factors. Moreover, the judge can

wonsider the nature and circumstances of the offense and history and charac-
teristies of the defendant. This is the same discretionary exercise the Sentencing
Committee undergoes, but if the judge places a different emphasis on the various
factors in the sentencing decision, he may under §3104(d) impose a sentence
outside the guidelines. In short, the Sentencing Committee scheme of 8. 1723
may have little effect on the broad discretion of judges.™® -

13 Tt should be noted that this is an additional reason for retaining parole. The proposed

new sentencing guideline system is an experiment. It is impossible to predic J

the Sentencing Committee guidelines will impact disparitl;. If a Se&)tencirggmézgxiﬁg&gégg
guidelines allow considerable leeway to individual trinl judges for deciding the nature and
‘duration of punishment of particular offenders, individual discretion may play a more
Jdominant role, with the possibility of greater disparity than in the current system because
{he corrective measure of parole will be eliminated. The same result could occur if the
sentencing guidelines are speetfie but trial judges deviate from them frequently and are

not rigorously policed by the courts of appeals.
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In our judgment, the Yentencing Commission scheme of the Biden bill offers

‘the most cogent approach to the task of comprehensive sentencing guidelines.
There will be an independent Commission with a system-wide approach, The
members will represent a broad spectrum of viewpoints in the criminal justice
system, for example, the Attorney General and the Chairman of the Parole

Commission should be ex officio members and a federal public defender should
be on the Committee in addition to federal judges. The sentencing guidelines
will be strictly limited to the nature and circumstances of the offense, the
defendant’s role in the offense, and any aggravating or mitigating circumstances
relating thereto, to the defendant’s role in the offense. The judge will only be
able to consider the guidelines and the presence or absence of any aggravating
or mitigating circumstances not adequately reflected in the guidelines.

D. Due Process Rights

Both bills do contain seyeral important improvements over current law in
t_he area of dpe process rights of offenders. First, §3104(c) of 8. 1722 and
§ 2'00_3(0). require the ‘eom't to state s:peci'ﬁcally on the record the specific reasons
for tha.mlpgsxtlon of sentencg. This signifieant step will help bring honesty
and rathnahty to the sentenqmg process by requiring judges to state in open
court their reasons 1jor a particular sentence. Second, § 8106 of S. 1728 requires
a pre-sentence hear}ng to afford an offender the opportunity to resolve any
fai‘t}lalulssues affecting sentencing. ’

Pinally, §§ 3347 and 3348 of 8. 1723 afford the probati {

. ; 34 3. 1723 ¢ ationer or an offender
given a sentence of conditional discharge fundamental due process ;'mhts (\3\'11(11@9111
a vul)l’atxol} of 31 condition of probation or discharge is alleged. These include
;cxme'.) rrno'fgce o% the charge_s and of a defendant’s rights under the bill, a prompt
tleann?,‘ught to counsel, rlgl}t to be apprised of adverse evidence and’ the right
tgst?g*l 1;1111(11: élomi) cgosi-exz}tmme adverse witnesses, the right to appe:u' 'lt’mﬂ
te ) resent witnesses and relevant evidence, T ents tc
t‘he Federal Rules of Criminal Procedure in 8. 1722 COllt‘l.ill l}e .a;m.endments o
improvements, but we believe tl A ety due process
oy sin’c uk RuleP:s ieve t blese1 changes should be codified in statute as

. 172 may be changed at any future da r Tudicia)
Conference unless Congress specifically disapproves the chan‘:fee by the Judicial

B. Appellate Review of Sentences

The ACLU endorses the concept of a i
ppellate review of initi )
defgxl('lallt.t\\te s?rongly oppose giving such n right to the ;gggfﬁfxf:;tl;l fHated by the
- )Oll‘%cef}‘. years, the concept of appellate review of sentences haé gained wide
sup }t ;h" is a n}ecl}a}nsm to safeguurd against arbitrary ang e\'ceSZive unisli
I nt, A“ 1(1311 is plopxbltegl by the Fifth and Eighth Amendments -to the Cp ]{?S -
1}1?\13'013 Iggﬁtlei;ltgiﬁg\gfl\)v_ 'O;lt; sdenteélces would lead to the development of a c%lxlﬁlfmt(;};
aw of ing. This body of case law would clarify the ri sed:
gultmf, sentencing procgedmgs and help to establish aslr)px'gplrli%ltlcgsp(ﬁ) tg ? qc€115ec1
ngfm)s éltndée_r the Constitution and statute. ’ cedures and
protection against excessive punishment is to b
e Tully affor
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The need for appellate review of sentences does not cut both ways, There is no
parity in the issue of permitting the government to appeal sentences. We have
never equated the burden we place on prosecutors with the burden placed on the
accused. The burden of proof of guilt beyond a reasonable doubt is unique to the
prosecutor. There is no justification for shifting the burden to the defendant to
prove that a sentence below the guidelines is appropriate, First, such an option on
the part of the government may well operate, or can be used to chill the de-
fendant’s right to appeal his conviction on the merits.

Second, this provision is very likely unconstitutional, as violating the double
Jeopardy clause of the Fifth Amendment by permitting the imposition of a second,
increased and heavier punishment for the same offense. The essence of the consti-
tutional argument is that government appeal of sentences would confliet with the
fundamental purpose of the double jeopardy clause: to prevent government over-
reaching by giving the prosecutor only one opportunity for conviction and sen-
tencing, If the government has not succeeded in making its case in this first
prosecution, it cannot repeatedly threaten the accused’s interest in finality of
decision and freedom from additional punishment, The constitutional infirmity
of government appeal of sentences was recently affrmed by the United States

Court ¢ Appeals for the Second Circuit. In United States v. Di Francesco, the
court ruled that the provision of Title 18 which permits the government to appeal
the sentence of special dangerous offenders (18 U.S.C. § 3576) is unconstitutional.

We cannot perceive, however, how a defendant who, after being sentenced
to several years' imprisonment by a district court, might be subject to imposi-
tion of a sentence of death upon a government appeal, would be any less
piaced twice in jeopardy of life or limb than was [a] defendant . . ., who,
after acquittal in the court of first instance, was found guilty and sentenced
to imprisonment for slightly less than two years upon appeal by the govern-
ment, That § 3576 subjects a defendant “merely” to a longer term of im-
prisonment, not to the actual loss of his life, is a difference of degree, not
principle, from the example given, for the double jeopardy clause applies
equally to all eriminal penalties. Under the statute the government, dis-
satisfied with final judgment in one court, seeks a more favorable result in
another tribunal. Thercfore, the conclusion appears inescapable that to sub-
ject o defendant to the risk of substitution of a greater sentence, upon an
appeal by the government, is to place him o second time ‘“in jeopardy of life

- or limb. [Emphasis added.]

The court went on to say that the double jeopardy protects against a second
prosecution for the same offense after acquittal and against multiple punishments
for the same offense. At the root of the second and third of these protections the
court said, is the idea that when a defendant has once been convicted and pun-
ished for a particular crime, fairness and finality require that he not be subjected
to the possibility of furtlier punishment by being again tried or sentenced for the
same offense. Moreover, the Supreme Court and other courts have emphatically
stated 'in dietum that it would be impermissible to increast a valid sentence, The
Second Circuit concluded :

We do not deny the existence of legitimate governmental interests that
might be served by allowing the government to appeal a sentence, e.g., im-
proved uniformity in sentencing, But such interests must be pursued in
alte}'native ways that do not conflict with the Fifth Amendment’s guarantee
against dou‘l_)le jeopardy. [Wlhere [, as here,] the Double Jeopardy Olause
is applicable its sweep is absolute. There are no equities to be balanced, for
the Clause has declared a constitutional policy, based on grounds which are
nqt open to judicial examination. Burks v. U.8., at 11 n. 6. To subject Eugene
Di Francesco for a second time to the risk of the entire range of penalties
that the law provides for his crimes would violate that constitutional policy.
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