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PREFACE 

This report is one of a series of five describing a 
Hi-month study performed by The Rand Corpora
tion under Grant NI-70-057 from the National 
Institute of Law Enforcement and Criminal Jus
tice (NILECJ), Law Enforcement Assistance Ad
ministration of the United States Department of 
Justice. 

The broad purposes of the study are essentially 
twofold. First, we seek to describe the nature and 
extent of the private police industry· in the 
United States, its problems, its present regulation, 
and how the law impinges on it. And second, we 
have attempted to evaluate the benefits, costs, and 
risks to society of current private security and, as 
specifically requested by the NILECJ, to develop 
preliminary policy and statutory guidelines for 
improving its future operations and regulation. 
The results of the study are intended for use by 
the private police industry and by the governmen
tal agencies that regulate it, as well as by the gen
eral public. 

The five reports comprising the study are: 

R-869-DOJ PrirJate Police ill the United States: Fi:1dings 
and Recommendations 

This comprehensh·.~ summary report draws on information 

-Throughout this study we have used the term private 
police to include all privately employed guards, investiga
tors, patrolmen, alarm and armored-car personnel, and any 
other personnel performing similar functions. 

IV 

contained in R-87G-DOJ, R-871-DOJ, and R-872-DOJ to 
develop [he overall findings and recommendations of the 
study. 

R-H7G-DOJ The PrilJate Police Ilidustry: Its Nature an.d 
Extent 

This descriptive report covers the nature, size, growth, and 
operation of the industry and its personnel. It also de· 
scribes the results of a survey of private security employees. 

R-871-DOJ Current Regulation of Private Police: Reg-
IIlatory Agency Experience and Views 

Licensing and regulation of the industry in every state 
and several cities is described. This report also includes ex
tensive data on regulatory agency experience, complaints, 
disciplinary actions taken, and the views of 42 agencies on 
needed changes in regulation. 

R-872-DOJ The Law and Private Police 

This report discusses the law as it relates to the private 
police industry. It includes a general discussion of the 
sources of legal limitations upon private police activities 
and personnel and sources of legal powers, and an examina
tion of specific legal problems raised by these activities and 
hy the relationships between the users and providers of 
private security services. The legal doctrines governing par
ticular security activitks are evaluated and recommendations 
for illl provement areolfered. 

R-87!1-DOJ Special-Purpose Public Police 

Descriptive information is presented on certain types of 
puhlic forces not having general law·enforcing responsibili
ties. These include reserve police, special-purpose federal 
forces, special local law·enforcement agencies, and campus 
police. These data provide a useful context for analyzing 
the role of private police. 

-. 

ACKNOWLEDGMENTS ............................ .. 

PREFACE 

Chapter 
I. INTRODUCTION 

II. GENERAL DISCUSSION OF 
LEGAL PROBLEMS ................ .. 

A. General Sources of Powers and 
Limitations ........................ .. 

State "Tort" Law .................. .. 
General State and Federal 

Criminal Laws .................. .. 
General Contract Law .......... .. 
Statutes Specifically Regulat

ing the Business of Private 
Police ................................... . 

Deputization ........................... . 
Laws Regulating Specific Pri-

vate Security Activities ..... . 
Federal Constitution ............ .. 

B. Relative Powers of Private Citi
zens, Private Police, and 
Pu blic Police ...................... .. 

Private Police Compared to 
Other Citizens .................. .. 

Private Police Compared to 
Public Police ...................... .. 

C. Conclusion .................................. .. 

III. INVESTIGATORY FUNCTIONS .. 
A. Searching Private Property ...... .. 

Current Practice .................. .. 
State Regulations .................. .. 
Federal Sanctions and Reme-

dies ....................................... . 
B. Wiretapping, Bug gin g, and 

Other Forms of Surveil-
lance ..................................... . 

Current Practice .................... .. 
Nonelectronic Surveillance .. 
Electronic Surveillance ........ .. 
Federal Statutes .................... . 
State Statutes ........................ .. 

CONTENTS 

iii 

iv 

2 

2 
2 

3 
.3 

3 
4 

5 
.5 

7 

7 

7 
8 

9 
9 
9 
9 

10 

12 
12 
12 
13 
14 
14 

Exclusion of Evidence Illegal
ly Seized by Private Security 
Personnel ............................. . 

C. Access of Private Security Forces 
to Public Police Informa-
tion ....................................... . 

Current Practice .................... .. 
State Regulations .................. .. 
Federal Statutory Regula-

tion ....................................... . 
Federal Constitutional Re-

strictions ........................ , .... . 
Critique and Suggested 

Standards ............................. . 
D. Gathering Information on Pri

vate Citizens from Third 
Parties ................................. . 

Current Practice .................. .. 
State Regulations .................. .. 
Federal Statutory Regula-

tions ..................................... . 
Federal Constitutional Re-

strictions ............................ .. 
Critique and Suggested 

Standards ............................. . 

IV. LAW ENFORCEMENT AND PRO
TECTION FUNCTIONS: AR
REST, DETENTION, SEARCH, 
INTERROGATION, AND USE 
OF FORCE .................................. .. 

A. Current Practice and Problems 
B. General Restrictions and Lia-

bilities ................................ .. 
C. Tort Law Governing Arrest .. .. 
D. Tort Law Governing Detention 
E. Powers Short of Arrest or De-

tention ............... .' ................. . 
F. Tort Law Governing General 

Use of Force ...................... .. 
G. Interrogation and Questioning 
H. Search ........................................ .. 

16 

21 
21 
21 

27 

27 

29 

32 
32 
33 

36 

37 

38 

41 
41 

43 
44 
44 

45 

46 

48 

48 

v 

'V 

~; 
; 

,~~. 

~,r.~~§~~~~~::ti:#.~r~~~~~i:lill"'?;;;-J~~~lW~~W~h~4t~~7::-s..~~~~~~ .... ~r~~~~~~."'",.~.= ... ,..-,~ .... -,."=$.w:>m~<N:.;.; .• l',~,-;7~.,,~. ~1 



'-r 

VI 

I. Public and Private Police Com· 
pared ................................... . 

J. Critique and Recommendations 

V. OTHER PROBLEM AREAS ........... . 

r I 

A. Impersonation of and Confu· 
sion with Public Police-
Uniforms and Badges ....... . 

Current Practice ................... . 
Regulations Proscribing 1m· 

personation ......................... . 
Right and Remedies Based 

Upon Common·Law Tort 
Principles ........................... . 

Effectiveness of Present Regu
lations, Remedies, and Sug-
gested Improvements ......... . 

B. Use of Firearms ......................... . 
Current Practice and Con-

cern ....................................... . 
Professed Need ....................... . 
Lack of Training ................... . 

49 

51 

53 

54 

55 

55 

57 

57 
58 
58 

Present Regulation and Con-
trol ....................................... . 

Sanctions and Remedies ...... .. 
C. Directing and Controlling 

Traffic ................................... . 
Current Practice ..................... . 
State and Local Government 

Regulation ........................ .. 
Federal Constitutional Re-

strictions , ........................... .. 
Suggestions ............................. . 

D. The Legal Relationships Be
tween the Users and Pro
viders of Private Security 
Services ................................. . 

Relevance of Particular Legal 
Doctrines ............................ .. 

Responsibility for the Acts of 
the Private Policeman ........ 

The Allocation of Risk of 
Loss ....................................... . 

Conclusions and Suggestions .. 

FOOTNOTES ................................................. . 

59 
59 

64 
64 

64 

66 
66 

66 

66 

67 

70 
72 

73 

-, 

------ ---------------------------~----
----.--_. 

_______ .~=~."'""''''~fl.1:~!~~!lll, 

I. llvTRo.DUCTION 

Private police perform a variety of law-enforcement and investigative func· 
tions. Pat~olling the suburbs, protecting merchants from shoplifters, maintaining 
the securIty and peace of various types of buildings, gathering information, and 
irtvestigating a'imes are only a few examples. How these various functions are 
performed presents a host of legal problems. This report discusses such legal 
problems: Chapter II outlines the general legal problems that inhere in all of 
these activities. The remaining chapters deal with special, but significant, prob
lems which flow from private police activities. 

Chapter III deals with legal problems arising from investigatory activities such 
as searching private property, electronic eavesdropping and other forms of sur· 
veillance, access of private police to public police records, and gathering infor· 
mation on private citizens from third parties. 

Chapter IV deals with legal problems arising from law-enforceme~t and pro· 
tection functions such as arrest, detention, search, interrogation, and use of 
force. 

Chapter V deals with legal problems arising in four other areas: the imper. 
sonation of and confusion with public police, with particular emphasis on 
the wearing of uniforms and badges; the use of firearms; directing and con· 
trolling traffic; and the legal relationships between the users and providers 
of private security services. 

I 
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II. GENERAL DISCUSSION OF LEGAL PROBLEMS 

A. GENERAL SOURCES OF POWERS AND 
LIMITATIONS 

State "Tort" Law 

General Description 
The primary source of restrictions and powers 

for the investigative and law-enforcement activities 
of private security personnel is the "tort" law of 
the various states-whether derived from court
developed "common law" or from state legislation. 
Such tort law governs the activities of all the citi
zenry and allows an injured party to bring a law
suit to enjoin the activity and recover for the 
damages caused by the "tortious" conduct. Tort 
law is basically remedial law. Its emphasis is upon 
the post-injury state in which an injured party 
attempts to recover damages in a court of law for 
his injury. It restrains private activity primarily by 
instilling a fear of a subsequent lawsuit upon the 
actor. 

The following are the primary torts which are 
relevant to various law-enforcement and investi
gative activities of private security personnel: 

2 

I. Battery-intentionally causing the harmful 
or offensive touching of another person: 

2. Assault-intentionally causing the appre
hension or fear of a harmful or offensive 
touching. 

3. Infliction of Mental Distress-intentionally 
causing mental or emotional distress in 
another person. 

4. False Imprisonment-intentionally confin
ing or restricting the movement or freedom 
of another person. 

5. Malicious Prosecution-groundlessly insti
tuting criminal proceedings against an
other person. 

6. Trespass to Land-unauthorized entering 
upon the property of another. 

7. Trespass to Personal Property-unauthor
ized taking or damaging of another'S goods. 

8. Negligence-causing injury to persons or 
pl'Op=rty by taking an unreasonable risk or 
by failing to use reasonable care. 

9. Defamation (Slander and Libel) -injuring 
the reputation of another by publicly 
uttering untrue statements. 

10. Invasion of Privacy-intruding upon an
other's physical solitude; disclosing private 
information about another; publicly plac
ing another in a false light. 

In short, any arguably wrongful conduct of pri
vate security personnel can be the subject of a tort 
lawsuit. From their inherent common-law power, 
the courts are free to develop remedies to fit novel 
types of injuries to persons despite the absence of 
prior case-law precedents. 

Just as tort law protects against certain interfer
ences with another person's life, property, or repu
tation, it simultaneously provides several categories 
of defenses, privileges, and immunities designed to 
protect a person from incurring such liability. 
For example, an action based upon intentional 
interference with another's property or person is 
subject to the following privileges or defenses: 
self-defense, defense of others, defense of property, 
crime prevention, citizen's arrest, and in many 
jurisdictions, detention of suspected shoplifters. 
Moreover, all intentional torts are subject to the 
defense that the injured party consented to the 
interference. A separate set of privileges and de
fenses exists fei' invasions of privacy and defama
tion. Most of these privileges are subject to a 
reasonableness limitation and will be lost if exer
cised in an unreasonable manner. As to negligence, 
there exist such defenses as contributory negli
gence and assumption of the risk by the injured 
party. Of course, the defendant can always defeat 
a negligence claim by showing that he acted 
reasonably. 

Effectiveness 
Tort law can often be quite effective as a means 

for compensating for improper conduct by private 
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security personnel. However, civil damage lawsuits 
are not always a satisfactory method for remedy
ing wrongs. Litigation is expensive, slow, and re
quires a lawyer. Thus, it is often inaccessible to a 
number of people, particularly the poor, and par
ticularly persons without clear-cut claims. 

The vicissitudes of tort law mean, moreover, 
that a legitimate, sound claim may be lost because 
of such factors as an unsympathetic jury, a poor 
lawyer, or a biased judge. Finally, there is no 
assurance that the damages awarded-either by 
court order or by settlement-have any logical rela
tion to the nature or extent of the injuries actually 
suffered. 

As a means of deterring improper conduct, tort 
law is often unsatisfactory. While the fear of a poten
tial damage suit may deter some misconduct, the 
sanction is triggered only after the harm has been 
done. Given the large sums of money often involved, 
such a deterrent can be quite effective. However, 
the threat of damage suits is significantly reduced 
by the fact that so much of tort law turns upon such 
vague concepts as "reasonableness," "intent," and 
"due care." These concepts require that the specific 
facts and circumstances of the incident control, and 
thus there is great latitude for judge and jury. 
Therefore, certain persons may be willing to take 
actions on the chance that a lawyer can later per
suade the decisionmakers that his view of the facts 
is the proper one. Additionally, the deterrent value 
of tort recovery can be reduced by insurance or fi
nancial inability to satisfy a judgment. 

As a means of defining the limitations placed upon 
private security activities, tort law is, at best, con
fusing, complicated, and vague. Such standards as 
"reasonableness" make it difficult to define in ad
vance what conduct in a crisis situation will be 
acceptable. The confusing patterns of applicable 
torts, privileges, and defenses mean that neither 
the guard, his employer, nor his lawyer is likely to 
be able to determine how a guard should conduct 
himself in any given situation.1 

General State and Federal Criminal Laws 
Many private security activities are regulated by 

the general criminal law, which prohibits actions 
such as murder, battery, manslaughter, and break· 
ing and entering. Generally, the cri!Dinal laws are 
sufficient deterrents to improper activity; moreover, 
they are probably effective deterrents to such actions 
as murder and battery. However, the probability 
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that sanctions will be imposed for lesser crimes is 
fairly low. The current logjam in criminal dockets 
will certainly deter a prosecutor from filing charges 
of a petty nature, particularly against persons' 
charged with enforcing the law. Minor offenses fre
quently go unreported. Thus, the deterrent effect 
of the criminal law may often be fairly minimal. 
Moreover, the entire concept of deterrence rests on 
the assumption of rationality. To the extent that 
individuals do not correctly calculate the conse
quences of their actions or do not know the conse
quences, deterrence does not operate. 

General Contract Law 
Many aspects of private security activity are con

trolled by general contract law. For example, the 
contract between a guard agency and the hiring 
company will in large part govern the respective 
liabilities of the two business entities for actions of 
the guards. In addition, the basic legality of the 
actions that guards take will often turn on contract 
law. For example, a union contract may limit the 
powers of a company, and therefore of its guards, 
to take certain actions against the company's em
ployees. Finally, contract and tort law often coincide 
on such questions as the right of a theater owner, 
and thus his hired guard, to eject a paying customer. 

Statutes Specifically Regulating the Business of 
Private Police 

Genera,~ Description 
As indicated in Rand report R-871-DOJ, there 

are a variety of state and local laws, ordinances, 
rules, and regulations governing the business of 
providing private security protection. Generally, 
this legislation takes the form of licensing or regis
tration statutes, with varying degrees of qualifi
cations required to obtain or retain a license or 
permit. As a theoretical matter these laws can affect 
the legal aspects of private security activities in 
various ways. First, such laws form a barrier to 
entry by prohibiting the regular performance of 
private security functions without a license.2 Second, 
such laws usually provide for revocation or sus
pension of a license for the commission of a crime, 
a dishonest act, or a violation of the licensing 
regulations.3 (For example, a license can be revoked 
for conviction of a felony.) Third, these laws often 
impose higher standards of care on private security 
personnel in the performance of certain activities 
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than are imposed on other citizens performing the 
same activities. For example, in Florida 4 and in 
California 3 a private investigator is forbidden to 
divulge any information acquired from or for a 
client to persons other than the client. Fourth, most 
licensing laws impose criminal penalties for viola
tions of specific licensing provisions.6 Finally, most 
of the statutes require a surety bond or insurance 
from the private security agency and in some cases 
the employees of the agency.7 The bond is for the 
benefit of persons injured by the acts of the licensed 
agent; basically, the bond provides a fund from 
which an injured party can be compensated regard
less of whether the sum can be obtained directly 
from the wrongdoer. 

In addition to such restrictions, a limited number 
of regulatory laws also grant special powers to pri
vate police officials. For example, in some states 
private guards may be authorized to carry weapons 
whereas ordinary citizens are not.8 

While licensing laws, administrative regulations, 
and other business regulations theoretically have 
the potential to prevent many problems in advance, 
to administer more effective remedies, and to pro
vide effective deterrents to improper conduct, the 
current state of such regulation does not seem to 
have had such significant or salutory effects. 

First, there is no indication that the various 
current requirements necessary to obtain a license 
operate to screen out persons who are more likely 
to abuse the rights of the public. The requirements 
set by the states are fairly minimal; written tests are 
usually not required, and many of the state regu
latory laws apply only to the master licensee, not 
to the actual employees performing work in the 
field. Second, the threat of license revocation or sus
pension has not seemed to deter improper conduct, 
because the regulatory agencies have not been ca
pable or willing to take such action. For example, 
our survey of regulatory agencies indicates an ex
tremely low level of license suspensions, license 
revocations, or other disciplinary actions by the 
agencies.9 The reasons for this ineffective perform
ance vary. Suspension or revocation is often proce
durally expensive and clumsy, and thus too difficult 
for the typical, small, poorly funded agency.10 More
over, the agency may often believe that license sus
pension or revocation is too harsh when the license 
is for the private security employer as opposed to 
the particular employee who committed the wrong. 
In addition, the survey indicates that most regula-
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tory agencies simply do not have adequate soun:es 
of information concerning violations or adequate 
investigative resources to discover violations. The 
survey also indicates that most regulatory agencies 
spend what precious time and resources they may 
have on low-priority violations, such as improper 
uniform, drunkenness, and failure to perform serv
ices properly for a customer.l1 

Third, the bond or insurance requirement is 
usually so small that it makes little difference that 
injured parties can obtain damages. Moreover, most 
bonds do not provide for liability of the surety in 
cases where the principal would not also be primar
ily liable for the damages. Thus, the bond only 
provides a backstop, and a small one at that. Finally, 
licensing laws contain various gaps in coverage. For 
example, most laws do not apply to in-house guards, 
and thus a substantial portion of personnel who 
might well cause problems are exempt.12 

Deputization 
Deputization is a vague label that generally refers 

to the method by which private citizens become 
vested with full police powers in specific instances. 
For example, when statutes grant arrest powers 
comparable to those of the public police to a certain 
class of private security personnel in the jurisdiction, 
a form of deputization has occurred.13 Similarly, 
where a public policeman requests a private citizen 
to assist in a search or arrest, a form of deputization 
has occurred,14 and such a person usually possesses 
the arrest powers of police officers. Indeed, in terms 
of protection from liability for false arrest, the aid
ing citizen may receive more protection than the 
officer.15 However, deputization usually indicates 
the formal method by which federal, state, and city 
governments grant to specific, named individuals 
the powers or status of public police-usually for a 
limited time and in a limited geographic area. 

The variety of methods for effecting deputiza
tion is great. For example, in Maryland the gover
nor is authorized to appoint "special policemen" 16 
with full police powers to work for private busi
nesses, but their powers are limited to the premises 
or property of the requesting firm.17 A slightly dif
ferent approach is taken in North Carolina, where 
the governor is authorized to appoint "company 
police" for certain public and private companies, 
and they are vested with full police arrest powers 
while on the premises of the employer or contracting 
firm.18 Oregon provides for governor-appointed com-
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pany policemen with full police powers in the rail
road and steamboat industries.19 

Whatever the method, deputization makes the 
powers of a private security officer much more like 
those of a puolic policeman. Moreover, as will be 
explained later, the constitutional restrictions appli
cable to public police will probably apply to the 
deputized private security officer, while the applica
tion of such restrictions to the nondeputized private 
security officer is much more doubtfu1.20 

In short, deputization does not confer upon the 
private policeman an of the public policeman's 
powers, whether in theory or in fact, but it is likely 
to make him subject to constitutional restrictions 
placed upon the public police. 

Laws Regulating Specific Private Security Activities 

General Description 
Particular law-enforcement and investigation ac

tivities performed by private citizens have aroused 
sufficient concern to require specific legislation. Such 
laws usually l;\et standards and provide remedies 
beyond those normally provided by general tort 
common law. For example, there exist federal and 
state laws regulating such activities as wiretapping, 
eavesdropping, bugging, electronic surveillance, 
gathering information on persons, impersonating 
public officials, buying or possessing lethal weapons, 
and exhibiting weapons. Many of these laws will 
be detailed in the second portion of this discussion. 

The penalties for violation of such laws range 
from criminal penalties to civil damage suits by the 
injured person. The civil damage lawsuits are often 
encouraged by procedural advantages such as attor
ney's fees for the prevailing party, shifts in the bur
den of proof, and minimum damages. 

Effectiveness 

On the whole, these specific laws seem more likely 
to deter and remedy improper conduct than general 
tort law or licensing regulations. These laws usu
ally have more specific and detailed definitions of 
prohibited conduct, and avoid many of the ambi
guities of common law torts. Thus, private police 
are better able to adjust their conduct before taking 
action. For example, the Fair Credit Reporting Act 
provides specific standards and remedies for credit 
reports, in contrast to the unclear requirements pro
vided by the torts of invasion of privacy and defa
rnation.21 Such laws also may provide for controls. 
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such as licensing, and the procedural advantages in 
civil lawsuits provided by such laws are likely to 
make litigation more accessible and encourage 
settlements. 

However, these laws have not always proved com
pletely effective. For example, in such activities as 
wiretapping and credit investigation, the problem is 
not in defining or remedying illegality, but in de
tecting it. Moreover, there are many areas that are 
not amenable to detailed regulation of the kind 
provided by these statutes. Finally, the legislature 
has often provided less protection in specific laws 
than the courts had previously provided by tort 
remedies. Many such statutes are poorly conceived 
and confusing; others have inadeQuate enforcement 
mechanisms; and still others are· simply too weak 
to deal with the problem involved. 

Federal Constitution 

General Description 
It is well recognized that .. he federal Constitution 

serves as a major legal limitation upon the powers of 
the public police. This limitation operates in three 
ways. First, there are federal statutes which render 
police officials criminally liable for denying others 
their constitutional or civil rights. (For example, in 
Screws v. United States,22 a sheriff who killed a 
prisoner was prosecuted for violating the prisoner's 
civil and constitutional rights.) Second, evidence 
gained by unconstitutional methods or in violation 
of constitutional rights-for example, by illegal 
searches or illegal arrests, or by coercing confessions 
-will render the evidence. or the fruits thereof, in
admissible in a state or federal criminal proceeding. 
This doctrine. known as the Exclusionary Rule,23 has 
been developed. amidst controversy, by the judicial 
decisions of the Supreme Court. Tbird, a constitu
tional violation may render the official liable for 
damages in a suit by the aggrieved party. Such a suit 
for damages is authorized for misconduct of state 
officials by the specific statutory provisions of the 
Civil Rights Act of 1871, 42 U.S.C. Section 1983, and 
for misconduct of federal officials by a recent Su
preme Court decision, Bivens v. Six Unknown 
Named Agents of Federal Bureau of Narcotics.24 
The3e civil damage lawsuits have often been referred 
to as "constitutional torts." 25 

The practical effect of these sanctions and reme
dies is very unclear. As for remedying wrongs or 
acting as a deterrent, civil rights damage lawsuits 
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against the public police are notV'ery effective 
because, like tort damage lawsuits,·" they are usually 
unsuccessful. The Exclusionary Rule may have 
some remedial effect, for the wronged citizen is 
relieved of criminal liability because of the police 
misconduct; however, such a remedy may be too 
little and too late for many injured persons. More
over, the deterrent effect of the Exclusionary Rule 
is quite suspect.27 Finally, criminal prosecutions of 
police officers are relatively infrequent, given the 
number of complaints of police abuses, and thus are 
of minimum deterrent value. 2R 

Applicability of Constitutional Restrictions 
As a general matter, the Constitution directly vests 

the citizen with few rights in relation to other pri
vate citizens.29 Most constitutional rights of a citizen 
relate to government or state action. Breaking and 
entering into a home by a private citizen may be 
criminal and tortious, but it is usually not a viola
tion of the homeowner's constitutional rights. On 
the other hand, breaking and entering into a home 
by public officials is a violation of Fourth Amend
ment rights.3o However, the distinction between gnv
ernment and private activity is not always cleal:' or 
easy to make. Various kinds of private activity have 
been held to constitute state action and thus are sub
ject to some kind of constitutional limitation. Usu
ally, the state action question is raised in civil 
damage cases interpreting 42 U.S.C. Section 1983, 
which prohibits the deprivation of legal or constitu
tional rights by someone acting "under cfllor of any 
statute, ordinance, regulation, custom, or usage, of 
any State." 31 However, the private action/state 
action distinction has also been raised in various 
other contexts-for example, in .applying the Exclu
sionary Rule.32 Nor is the state action finding in one 
context necessarily applicable in others. 

Nonetheless, the question of whether and when 
private security activities constitute state action 
can be given some general consideration. But, in 
answering this question one must recognize that 
private security activities occur in various contexts 
and with different degrees of state involvement: In 
some jurisdictions a private patrol guard may be 
commissioned and directed by the city police; in 
other jurisdictions private patrolmen are completely 
unregulated by any official body. Thus, this question 
must be answered by considering private security 

6 

, I 

activity at the various possible levels of state 
involvement. 

When private security personnel are actually 
hired on a contractual basis by a public authority, 
some constitutional restrictions would probably 
apply.33 When the stace deputizes private police, the 
state action requirement would also probably be 
satisfied. The price for having the increased power 
of public police is the imposition of constitutivllal 
restrictions upon the individual's exercise of that 
power. Thus, in Williams v. United States,34 the 
Supreme Court held that the actions of a private 
detective were state action for the purposes of the 
criminal provisions of the Reconstruction Civil 
Rights Act, because of his commission from the City 
of Miami, which vested him with special state police 
powers. 

Finally, when private security personnel act in, 
conjunction with public police or officials, state 
action requirements would probably be satisfied. As 
stated by the Supreme Court in United States v. 
Price: 35 "To act 'under color of law' does not re
quire that the accused be an officer of the State. It 
is enough that he is a willful participant in joint 
activity with the State or its agents." 

When private security personnel act on their own 
or for private employers and are not deputized, 
the argument for constitutional restrictions becomes 
more much problematic. There are two possible 
theories for inferring state action. 

First, in those states that license private security 
personnel, one could argue that such involvement 
constitutes state action. Such an argument would 
draw upon Burton v. Wilmington Parking Author
ity,36 where the Supreme Court held that the state's 
grant of a lease to a restaurant on state property 
was sufficient state action to subject the restaurant 
operator to liability for racial discrimination in the 
operation of the restaurant. However, in Weyandt 
v. Mason's Stores, Inc.,31 a federal District Court 
rejected this argument as applied to private guards. 
In this case, plaintiff alleged that while shopping 
she was wrongfully detained, slapped, beaten, 
harassed, and searched by the manager of the store 
and a private detective under contract to the store. 
Plaintiff sued under 42·U.S.C. Section 1983 alleging, 
in part, that the private detective was acting "under 
color of law" because he was licensed unaer the 
Pennsylvania Private Detective Act. However, the 
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court rejected this argument, mainly on the ground 
that the Pennsylvania law, unlike the Miami law 
discu~sed in Williams, above, is not a deputization 
law and "invests the licensee with no authority of 
state law." 88 

A second theory would be based on the various 
Supreme Court cases that have held private activity 
t?at con~titutes the performance of a "public" func
tIOn subject to some of the constitutional restric
tions imposed on a comparable state activity. For 
example, in Marsh v. Alabama,39 The Supreme 
Court held that a S.tate could not "impose criminal 
punishment on a person who undertakes to dis
tribute religious literature on the premises of a 
company-owned town contrary to the wishes of the 
town management," 40 because the private ~own 
~erv~~ a "public function" similar to public munic
IpalItIes. And in Terry v. Adams,4 the Supreme 
Court held that the electoral activities of the 
Jay?~rd Democratic Association-a purely private 
polItIcal club-were state action and thus subject 
to the requirements of the Fifteenth Amendment 
prohibition of racial discrimination. This decision 
reste~ on various grounds: The Jaybird Party as a 
practIcal matter was an integral part of the state 
electoral process; the state had tolerated such 
activities, and the existence of the Jaybird Party 
allo."":ed the state to avoid prior Supreme Court 
declSlons banning racially restrictive primaries. 

The "public function" theory could well be 
fo~nd applicable to private security activities. Many 
~flvate security activities-such as arresting shop
bfters and investigating- crimes-are quite similar 
to the ~u~ctions usually performed by public police. 
In addItIOn, state and local authorities often coop
erate with private security personnel. Furthermore, 
as _i~ . Terry v. Adams, allowing private security 
actiVIties to be free from constitutional restrictions 
might allow the state to avoid the various Supreme 
Court decisions, such as Miranda v. Arizona,42 re
quiring state police to inform a suspect of his basic 
constitutional rights. Finally, in light of the Supreme 
Co~rt decision in Amalgamated Food Employers 
UnIOn v_ Logan Valley Plaza,43 this theory would be 
particularly applicable to those guards who work on 
private property that has an essentially public na
ture, such as shopping centers and amusement parks. 

In su~, constitutional restrictions are generally 
not applIcable to purely private securit.y activities; 

• 

state action is required. But depending on the cir
cumstances,H such state action may well be found 
for.s~~e private police and for some private police 
actIvi ties. 45 

B. RELATIVE POWERS OF PRIVATE CITI
ZENS, PRIVATE POLICE, AND PUBLIC 
POLICE 

Private Police Compared to Other Citizens 
Unless deputized, private security personnel gen

erally do not possess any powers greater than those 
of other private citizens. Both usually have equal 
powers to arrest, recapture chattels, defend them
sel~es, defend others, investigate, and carry firearms. 
NeIther has any greater powers to wiretap, invade 
another's privacy, utter false statements, or com
mit assault. 

As a practical matter, however, private security 
personnel are likely to be able to take fuller ad
vantage of their citizen powers. Their experience 
and ~rainin.g is likely to increase their ability to 
exerCIse theIr powers. Moreover, by training or uni
form, they can exercise the most useful tool of pri
vate security work-consent or acquiescence of 
others. Finally, private police are more likely to gain 
~he cooperation of government personnel in gain
mg acce~s to arrest records and in obtaining weap
on permIts. 

. On the other hand, private police may be sub
J~c.t to more legal restrictions than the ordinary 
c~tIzen. In many states and localities, private secu
rIty personnel are subject to various regulatory con
tr~ls; and th.ere exists some likelihood that many 
pnvate secunty officers will be subject to some con
stitutional restrictions. 

In short, without deputization, private security 
agents have no greater legal power than the. ordi
nary citizen-only greater practical powers-and they 
are clearly subject to more legal restrictions. 

If deputized, the private security agent would 
have more powers than the private citizen but 
he would in all likelihood be subject to the con
stitutional restrictions applicable to government 
officials. 

Private Police Compared to Public Police 
There are marked legal and practical distinc

tions between the legal powers and restrictions 
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applicable to private and those applied to public 
police. 

Unless the private officer is deputized, thlo! arrest 
and other powers of the public police under state 
laws are much greater than those of the private 
police. In addition, the criminal and civil sanc
tions for illegal conduct are much harder to apply 
to public than private police. Furthermore, the 
uniform and status of the public policeman will 
allow him to obtain much greater cooperation 
from private citizens. 

On the other hand, the public police are also 
accountable in some fashion to governmental bod
ies and the citizenry. And while there may be 
doubts about whether constitutional restrictions 
apply to private security personnel, there is no 
doubt that such restrictions apply to the public 
police. However, as stated before, there is some 
doubt about the effectiveness of current enforce
ment of such constitutional restrictions upon the 
public police. 

In sum, the nondeputized private security officer 
theoretically and practically has less power than 
the public policeman. 

C. CONCLUSION 

Except for the spotty, inconsistent licensing laws 
regulating private police, there is no specific body 
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of law governing the activities of private police. 
Also, there are usually no statutes specifically out
lining the powers and limhations of private police. 
Rather, the law governing private police is drawn 
from the law which governs other citizens perform
ing similar acts-tort law, specific legislation, and 
criminal law. And even where private police ac
tivities are considered state action and subject to 
constitutional restrictions, the restrictions then ap
plicable were created mainly for public, not pri
vate, police. In short, the law for private police 
activities is largely derivative. Their powers and 
restrictions are dependent upon the laws govern
ing law-enforcement, investigative, and policing 
activities performed by the private citizenry in 
general, and by the public police. 

Therefore, the following chapters relating to 
specific problem areas draw largely upon the gen
eral tort law of various states, upon general statu
tory law of state and federal governments, and 
upon federal constitutional law. Insofar as state 
law is used, there is an emphasis upon California, 
New York, Florida, and other states where the 
laws and decisions relating to private police per
sonnel and activities are more developed and 
accessible. 

/' 
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III. INVESTIGATORY FUNCTIONS 

A. SEARCHING PRIVATE PROPERTY 

Current Practice 
. Little information is available concerning prac

tices of private police in searches of private prop
erty. It does not appear, from public records, that 
prosecutions for illegal searches by private police 
are frequent. However, the nature of the material 
that is the object of the search might be such as to 
deter any potential plaintiff from filing charges; 
the owner of the property may not be aware of the 
search, or may not realize it was illegal; or the 
wronged citizen may simply complain without 
seeking prosecution because he is unaware of how 
to proceed or because he wishes to avoid the 
bother and expense. Several of the security em
ployees we surveyed reported having witnessed 
iIIegd searches or having been the subject of a com
plaint or threat of lawsuit for alleged illegal search. 

One guard told us he had a supervisor who, he 
believed, ... • • overstepped his authority often in 
searching persons and in making illegal arrests. 
He was threatened several times with lawsuits." 
Another guard reported being threatened with a 
lawsuit for ... • • searching handbag and car 
without search warrant or owner's permission." 
Again, no action was taken. We suspect that, espe
cially in retail stores, illegal searches' of persons 
prior to arrest are not infrequent. The gulud 
training manuals of the hrger security companies 
do not deal with this problem completely, although 
they do deal correctly and explicitly with the right 
of private security guards to search an individual 
incident to an arrest. 46 Training materials for pri
vate investigators were not n~ade available to us, so 
we cannot comment on the instruction of contract 
agency investigators. 

A general indication of the likelihood of unlaw
ful searches and seizures by private police can be 
gained from certain responses of private security 
agents to questions in our survey. In a sample of 
more than 275 agents questioned, 55 percent thought 

that limitations on the actions of police officers in 
the area of searches, seizures, and interroga
tions did not generally apply to private security 
personnel.47 

State Reguiations 
Generally, only public policemen, acting under a 

validly issued search warrant or pursuant to an 
arrest, may search private property without consent. 
Private police have no greater power to conduct 
searches and seizures of private property than do 
pri~ate citizens. Illegal search activities of private 
pobce would generally come within the rubric of 
crimes against property, found in most state penal 
codes.48 

The special statutes governing private security 
personnel do not deal directly with the subject of 
searches and seizures. However, licensing regula
tions usually provide for the revocation of a license 
for the commission of certain specified misdemean
ors, including illegal entry of a building.49 For 
example, the California law provides as follows: 80 

No licensee, or officer, director, partner, manager, or 
employee of a licensee, shall enter any private building 
or portion thereof without the consent of the owner or 
of the person in legal possession thereof. 

Similarly, in New York (where private investi
gators and guard and patrol agencies must be 
licensed before doing business), the General Busi
ness Law prohibits the licensing of any person who 
inter alia has been convicted of unlawful entry into 
a building, or who has had a private detective's or 
investigator's license revoked or application denied 
by virtue of commission of this and/or other listed 
offenses. 51 It likewise proscribes the hire of such 
persons by a licensed agency.52 

In addition to the above penal sanctions, illegal 
search is almost always a common-law tort; that is, 
the law provides for civil remedies and sanctions. 
The traditional torts that most likely would be in
volved are trespass and conversion. One who inten
tionally invades the property of another will be 
liable in trespass for all damages proximately caused 
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by his entry.53 The intentional interference with 
chattels in possession of another also constitutes a 
trespass, although the tort of conversion is more 
readily claimed (interference with the control or 
possession of a chattel such that enjoyment of it is 
substantially restricted) .54 Damages for conversion 
are usually equal to the full value of the property 
seized or destroyed. In conversion, however, there 
must be an intentional interference with possession, 
and in trespass, nominal damages may be recovered 
even if no injury is inflicted on the property. 

One defense to a claim of trespass is the privilege 
to enter upon the land or property of another to 
recover goods that were wrongfully taken. 55 Flowing 
from this limited right is the associated right to 
search the property for the wrongfully converted 
chattels in a reasonable manner. It must also be 
noted that force can be used only if the lawful 
owner is in fresh pursuit of the wrongfully taken 
property, and if force is reasonable under the cir
cumstances.56 This privilege extends only to the 
recovery of wrongfully taken goods; that is, goods 
that were stolen or taken by force. It does not apply 
to the recovery of goods that were peacefully 
obtained-for example, goods that were purchased, 
with the buyer subsequently defaulting on a condi
tional sale contract. Most states, however, have 
statutes which provide for repossession of personal 
property by the sheriff upon request of the owner. 
Such statutes have been under attack, and recently 
the California Supreme Court declared that .the 
sheriff was not empowered to enter a home to 
repossess personal property without a warrant, 
such entry being a violation of the Fourth Amend
ment and the right of privacy,57 

Recovery for an illegal search might also be prem
ised on the theory of invasion of privacy. The tort 
of invasion of privacy is recognized by the majority 
of the states and, indeed, is explicitly rejected by 
only four states (Texas, Nebraska, Wisconsin, and 
Rhode Island) .58 One form of invasion of privacy 
is intrusion upon an individual's physical solitude, 
which might take one of many forms. For instance, 
in Newcomb Hotel v. Corbett,59 the plaintiff, a 
female, had rented a room. At some point later, a 
hotel clerk saw her enter the room and, assuming 
that the room had been rented by a man, suspected 
immoral activity; he had the hotel detective enter 
the room with a key to catch the "parties." She was 
alone and in be,d. The court held that this was an 
unwarranted invasion of privacy and damages were 
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appropriate. In Ford Motor Co. v. Williams,60 the 
Ford Motor Company suspected the plaintiff of 
theft. An agent went to his house with several 
policemen to recover Ford's property. Finding the 
plaintiff was not at home, the agent entered through 
a window. This was held to be an invasion of pri
vacy, even though the plaintiff was not home. In 
Harms v. Miami Daily News, Inc.,61 telephone calls 
were held to be an invasion of privacy. A recent 
case of some note is Pearson v. Dodd.62 In that case, 
employees of Senator Dodd removed files from his 
office and turned them over to a colu~nist. The 
files were published. Noteworthy in. this case is the 
assertion of Judge Skelly Wright that the develop
ment of the common law should move in the same 
direction as that of the Fourth Amendment to pro
tect persons from unauthorized intrusions. "We 
approve the extension of the tort of invasion of 
privacy to instances of intrusions, whether by physi
cal trespass or not, into spheres from which an 
ordinary man in a plaintiff's position could reason
ably expect that the particular defendant should be 
excluded." 63 Such a rationale would seem to apply 
a fortiori to a hired investigator who stole files. 

Tort recovery against the established agencies, 
with clear rules of conduct reg;trding searches, does 
not seem to be common,64 though it is probable that 
the possibility of tort recovery influences the rules 
and conduct. No figures are available for other pri
vate security organizations. In addition, there may 
be a factor operating to prevent prosecution of tort 
actions or the filing of criminal complaints: The 
likelihood of civil or criminal prosecution may be 
dependent upon the sensitivity of the information 
revealed by the search-the more sensitive the mate
rial uncovered, the 'more unwilling the victim will 
be to have the matter publicized further. That is, 
the grosser the injury, the less likely will be the 
remedy. Moreover, in many cases, the aggrieved 
individual may not know that a search has taken 
place, and if he does, he may not suspect it is 
unlawful. 

Federal Sanctions and Remedies 
The Fourth Amendment of the Constitution se

cures the right of every citizen to be free from 
unreasonable searches and seizures. However, this 
amendment is generally considered to apply only to 
federal, state, and local officials. There is no 
federal constitutional provision, or federal legisla
tion, dealing with illegal searches and seizures 
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which is applicable to private individuals. There is, 
however, legislation and case law...that deals with 
illegal searches by federal and state officials, and 
there are certaih situations in which a private indi
vidual might be affected by this legislation. To 
that extent, federal regulation is relevant; 18 U.S.C. 
Section 913 provides for a $1,000 fine andior up to 
3 years in prison for false detention CT an unlawful 
search by an individual falsely misrepresenting him
self as a federal agent. 

Moreover, 18 U.S.C. Section 2234 provides a 
$1,000 fi~e or up to I year in prison for any federal 
officer exceeding his authority in the execution of a 
search warrant. Section 2235 provides the same 
penalties for the malicious procurement of a search 
warrant. Section 2236 provides: 

• • • [w]hoever, being an ofi'icer, agent or employee of 
the United States or any depalrtment or agency thereof, 
engaged in the enforcement of any laws of the United 
States, searches any private dwelling used and occupied 
as such dwelling without a warrant directing such search, 
or maliciously and without reasonable cause searches any 
other building or property without a search warrant, 
shall be fined fer a first offense not more than $1,000. 

Exemptions are provided by the Section for those 
serving arrest warrants, or searching upon reason
able suspicion of a felony having been committed, 
or upon request. 

There is no statutory civil remedy for an illegal 
search by a federal employee. However, a civil cause 
of action for damages has just been recognized 
under the Fourth Amendment, for deprivation of 
rights by federal officials. In Bivens v. Six Unknown 
Named Agents of Federal Bureau of Narcotics,65 the 
plaintiff alleged that agents of the Federal Bureau 
of Narcotics made a warrantless entry of his apart
ment, searched it, and arrested him on a narcotics 
charge. He claimed to have suffered humiliation, 
embarrassment, and mental suffering, and sought 
$15,000 damages from each of the agents. The Dis
trict Court dismissed the complaint on the ground, 
inter alia, that it failed to state a cause of action. 
The Court of Appeals affirmed. The Supreme Court 
reversed, holding that the complaint stated a fed
eral cause of action under the Fourth Amendment, 
for which damages are recoverable. It dismissed 
the argument that any cause of action the plaintiff 
had must be based Upoh state law.06 However, the 
case was remanded to the Court of Appeals to de
termine whether these federal agents would be 
immune from liability by virtue of their official 
position. As yet there is no indication that the 

courts might entertain an action against a private 
security officer, based solely on the Fourth Amend
ment. To do so, a court must declare the Amend
ment applicable to private persons or must find the 
security officer acting as a public officer, as discussed 
below. 

In Bivens, the Supreme Court recognized the ap
parent prosecutorial unwillingnesl' tu seek the penal 
sanctions provided for violations of the Fourth 
Amendment by public police. Only in an unusual 
case will a prosecutor be willing to prosecute a 
criminal case against police with whom he must 
work in other matters. Thus, as Mr. Justice Bren
nan notes, citing a study by Ginger & Bell, Police 
Misconduct: Plaintiffs' Remedies,67 a survey of 
police violations of the Fourth Amendment dis
closed that between 1951 and 1967, only 53 cases 
went past a motion to dismiss.68 

Underpinning the Fomth Amendment is the basic 
right of privacy, including within it freedom from 
unwarranted governmental intrusions.69 Until the 
Bivens case, supra, this protection as recognized by 
federal courts was limited largely to application of 
the Exclusionary Rule. The significance of the im
pact of the Bivens decision to award damages for 
unlawful searches and seizures on the admission 
of evidence otherwise excludable remains to be 
seen. As the rationale of the Exclusionary Rule has 
been deterrence of official misconduct, Elkins v. 
United States, supra, and as this deterrent has never 
been clearly traced, the courts may seize more read
ily upon an award of damages to obtain the same 
result.70 

In addition, certain unlawful searches and sei
zures by public police are covered by the Civil War 
Reconstruction Act: 18 U.S.C. Section 241 declares 
that a conspiracy against the federal rights of a U.S. 
citizen is punishable by a fine of $10,000 or 10 years 
imprisonment, while 18 U.S.C. Section 242 declares 
that a deprivation of the rights of a United States 
citizen, under color of state law, is punishable by a 
fine of $1,000 or I year in prison. Damages may be 
obtained via civil action pursuant to 42 U.S.C. Sec
tion 1983, and 28 U.S.C. Section 1343 (3). The 
former reads: 

Every person who, under color of any statute, ordi
nance, regulation, custom or usage, of any state or 
territory, subjects, or causes to be subjected any citizen 
ot the United States or other person within the jurisdic
tion thereof to the deprivation of any rights, privileges, 
or immunities secured by the Constitution and laws, shall 
be liable to the party injured in an action at law, suit 
in equity, or other proper proceeding for redress. 
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fiection 1343 (3) provides lor essentially the same 
~elief. It must be noted, however, that these sections 

,
'provide for remedies .against state polic~ onl~; ac
tions by federal polIce or agents which violate 

'secured constitutional rights are not reached by 
these provisions. 

The applicability of these statutory provisions to 
private police depends upon whether the private 
police can be said to be acting with, or in the au
thorized role of, state agents at the time of the 
search, that is, acting under color of state law. Thus, 
participation by a private detective, who was com
missioned by the City of Miami, Florida, as a 
"special officer," in the brutal beating of individuals 
to obtain a confession was held to be sufficient to 
constitute action under color of state law for pur
poses of the criminal provisions of the Reconstruc
tion Civil Rights Act, 18 U.S.C. Section 242.71 The 
apparent authority of the special policeman gave 
him greater powers than a private individual, and 
established action under color of law.72 The same 
rationale would also seem to apply to applications 
of Sections 1983 and 1343. 

In addition, the searches and seizures of private 
police who have no special commission may also be 
deemed state action for purposes of claims under 
Section 1983, at least in certain circumstances. If 
private police conduct an unlawful search with 
state police, then Sections 1983 and 1343 should 
apply.73 Moreover, if it can be shown that private 
police may readily make a false claim of authority 
by virtue of their state licenses, and badges and 
uniforms, a general extension of these federal tort 
remedies to cover such police would be justified. 
State action could be found to exist because the 
state is responsible for cloaking the private agent 
with the deceptive apparatus of authority. 

B. WIRETAPPING, BUGGING, AND OTHER 
FORMS OF SURVEILLANCE 

Current Practice 
Reliable information on the nature and extent 

of surveillance activities of private police is even 
sketchier than that on other, more conventional 
searches. Occasionally, there are newspaper accounts 
of charges of electronic surveillance. For example, 
when a private investigator, hired by Robert Maheu, 
attempted to find Howard Hughes in the Bahamas, 
he found himself outspied: 74 
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Agents for Intertel. the New York·based security oper
ation. in charge of keeping snoopers away from Hughes' 
alleged ninth floor perch on Paradise Island "found out 
we were there before we: could find out Mr. Hughes was 
there." 

How Intertel found out about Robinson and seven 
other Investigators Inc. agents hired by Robert Ma
heu to find Hughes wms particularly disturbing to the 
detective. 

"They bllgged ollrrooms," he complained. "The)' 
Ifl/J/Jed Ollr phones, opelfled our mail and had access to 
any incoming messages we had." 

Robinson said he guessed that wasn't totally unfair 
"'because we had electronic sp)'ing device.f in lISe Ollr
.~eliles." [Emphasis added.] 

But in interviews with detective agencies there was 
clear indication that electronic surveillance occurs. 
For example, the head of a leading detective agency 
in the United States candidly asserted that, in 
his personal experience, in one out of every hundred 
debugging and dewiretapping cases his agency ac
cepts, his investigators find a bug or a tap. Further
more, one state regulatory agency (which wishes to 
remain anonymous) reports that it believes over 
half of its licensed detective agencies are in violation 
of the wiretap laws. 

Some impression can be Eormed from the increase 
in the sales of surveillance devices and equipment. 
Between 1958 and 1968, sales of detection and 
surveillance equipment grew from $27,000,000 to 
$83,000,000.75 The increase in technological ability 
is equally disconcerting.76 Another indication of 
potential abuse is the fact that 85 percent of the 
employees of private police agencies indicated that 
they thought that wiretapping was not a misde
meanor.77 The magnitude of the problem in con· 
trolling such surveillance is indicated by legislative 
activity as well,78 

This entire area might be subsumed under the 
general heading of "eavesdropping," which has 
been defined as: 

[T]he surreptitious overhearing. either directly by ear 
or hy means of some mechanical device such as a wire· 
tap. microphone. or amplifier. of the words of another 
spoken on a private occasion. or the preservation of such 
words by a tape recorder or similar recording device.'" 

However, due to the increase in technology, there 
now exists a qualitative distinction between simple 
visual and/or aural eavesdropping and electronic 
eavesdropping, utilizing bugs and wiretaps. 

Nonelectronic Surveillance 
Surveilla1",ce generally consists of following an 

individual and attempting to discover as much as 
possible about his private affairs. by observing his 

actions or overhearing his conversations. This type 
of surveillance is often carried on for insurance 
companies that desire to determine whether claims 
against them are genuine, and by investigators 
specializing in obtaining evidence for divorces. 
Generally, there are no federal or state law~ dealing 
with this type of surveillance. If it is conducted 
within reason, it does not give rise to tort liability 
because such surveillance serves the social utility of 
exposing false claims and discovering evidence.so 

No liability accrues even if the person being fol
lowed realizes he is being followed and is frightened 
by the surveillance, as long as there is no intent to 
frighten or harass.81 

However, if there is an unreasonable invasion of 
privacy, the subject of the surveillance might recover 
damages. Such a case involved Ralph Nader. He 
filed a complaint against General Motors, two pri
vate investigators, and two private investigation 
agencies, alleging that these agencies were eaves
dropping and overzealously shadowing him, thereby 
invading his privacy and intentionally inflicting 
emotional distress. The New York Court of Appeals 
held that these actions, if proven, would give rise 
to a cause of action for invasion of privacy.82 In 
Pinkerton National Detective Agency, Inc. v. Ste
vens,83 the agency was found liable for carrying on 
an investigation in an unreasonable and obtrusive 
manner. There, the agents had snooped around the 
house and peeked in the wipdows. They had called 
at the door several times, posing as TV salesmen, 
and had followed the plaintiff around town very 
closely. In Souder v. Pendleton Detectives, Inc.,54 
the defendants had allegedly watched the plaintiff 
with binoculars, trespassed onto his property, and 
peeped into his windows. They argued that since 
the plaintiff had filed an insurance claim, they were 
privileged to investigate him. The Court held that 
defendants' alleged conduct, which included peep
ing into windows, was illegal and therefore the 
plaintiff had stated a good cause of action. Perhaps 
the clearest example of the abuse of surveillance is 
Schultz v. Frankfort Marine Accident & Plate Glass 
Ins. CO.85 There, the plaintiff alleged that the 
defendant's agents shadowed him openly, making 
no attempt at secrecy. Their day and night shadow
ing was deliberately made obvious to the public, and 
his neighbors were told that he was being watched. 
In addition, they eavesdropped upon his home. 
The court there ruled that such pUblic surveillance 
was similar to libel, that is, it damaged the plain-

tiff's reputation, so that the plaintiff could recover 
if the facts were proven. 

Electronic Surveillance 
Electronic surveillance, conslstmg of wiretaps 

and bugs, poses a far greater threat to individual 
privacy and dignity than does non-electronic sur
veillance. It is probably more prevalent than most 
people would assume. As Senator Edward Long, 
who intensively investigated wiretapping and bug
ging, explained: 

You would be amazed at the different ways you can 
1I0W he "hugged." There is today a transmitter the size 
of an aspirin tablet which can help transmit conversa· 
tion in your room to a listening post up to 10 miles 
away. 

An expert can devise a bug to fit into almost any 
piece of furniture in ),ollr room. And even if YOIl find 
the bug. you will have no evidence of who put it there, 
A United States Senator was bugged by a transmitter 
~ecretly placed into a lamp which his wife was having 
fixed at the shop. When experts searched for the trans· 
mitter. it was gone. 

A leading electronics expert told my Sub-committee 
last year that wiretapping and bugging in industrial 
espionage triples every year. He said that new bugging 
devices are so slllall and cleverly concealed that it takes 
search equipment costing over one hundred thousand 
dollal's and an expert with 10 years of field experience to 
discover them. Ten years ago. the same search for bugs 
cOllld have been done with equipment costing only one· 
fourth as much. 

In California we found a businessman who had been 
so frightened by electronic eavesdropping devices which 
had heen concealed in his office. that he is now spending 
thousands of dollars having his office searched every day, 
taking his phone apart every morning. and stationing 
a special gllard olltside his office 24 hours a day. 

He is one of a growing number of men in industry 
who live in constant fear that what they say is being 
listened to by their competitors." 

Wiretapping and electronic surveillance are activi
ties which are rarely detected, and, as a result, 
public prosecutions have been infrequent. From 
1937-when Nardone v. United States 87 interpreted 
Section 605 of the 1934 Federal Communications 
Act 88 as applying to wiretaps conducted by federal 
agents for the purpose of gathering evidence for 
criminal prosecution, and prohibiting the introduc
tion of evidence from such wiretapping in criminal 
trials in federal court-until 1969, there were less 
than 20 federal prosecutions for wiretaps. None of 
these prosecutions were against state or federal 
poIice.89 Because of the difficulty of discovering the 
surveillance and t~~ab1ishing damages, private rem
edies are likewise elusive. 
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Federal Statutes 

Until 1968, Section 605 was the primary federal 
statutory control on electronic surveillance. In 
that year, Congress enacted much more inclusive 
leglisation. The 1968 Omnibus Crime Control Act 
contains an almost complete prohibition upon in
terception by wiretap or electronic device of oral 
communications by persons not parties thereto; If" 
18 U .S.C. Section 2511 broadly prohibits the willful 
interception or attempted interception of "any wire 
or oral communication" by use of a wiretap or elec
tronic device, except as provided for in the statute, 
and further prohibits the disclosure or subsequent 
use of information thus obtained. The penalties 
imposed are $10,000 or imprisonment for not more 
than 5 years, or both. The statute does allow inter
ception if prior consent to the interception has 
been given by one party,9l or if the interception is 
made pursuant to a validly authorized warrant, 
obtainable only by certain federal and state law
enforcement officers. In addition to the penal 
sanctions imposed by Section 2511, 18 U.S.C. Sec
tion 2520 provides: 

Any person whose wire or oral communication is inter
cepted, disclosed, or used in violation of this chapter 

shall 
(I) have a civil cause of action against any person 

who intercepts, discloses, or uses, or procures any other 
person to intercept, disclose, or use such communica

tion, and 
(2) be entitled to recover from any such person 
(a) actual damages but not less than liquidated dam

ages computed at the rate of S100.00 for each day of 
violation or $1,000, whichever is higher; 

(b) punitive damages; 
(c) a reasonable attorneys' fee and other litigation 

costs reasonably incurred_ 

Thus, eavesdropping and wiretapping are per
mitted only by public police and only upon prob
able cause and a warrant.92 Furthermore, Section 
2515 prohibits the divulgence or disclosure of such 
information or its use in any judicial proceeding 
within the United States: 

Whene\'er any wire or oral communication has been 
intercepted, no part of the contents of such communi
cation and no e\'idence derived therefrom may be 
received in evidence in any trial, hearing or other pro
ceeding in or hefore any court, grand jury, department, 
agency, regulatory body, legislative committee, or other 
authority of the United States, a state, or a political 
subdivision thereof if the disclosure of that information 
would he in \'iolation of this chapter. 

Finally, Section 2512 prohibits the manufacture, 
distribution, possession, and advertising of wire or 
oral intercepting devices. 
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There is some question as to the Congressional 
power to reach purely intrastate interceptions of 
oral communications. The prohibition of the inter
ception of any wire communication is clearly within 
Congressional power, as the telephone and telegraph 
facilities utilized fur transmission of such com
munications form part of an interstate network.93 

Congressional authority to prohibit interception 
of other communications by electronic devices is 
more questionable, however. There is some au
thority for the contention that the fifth clause of 
the Fourteenth Amendment might support prohi
bition of such interceptions. That is, the right being 
protected-the right of privacy-is a right arising 
under provisions of the Bill of Rights and the Due 
Process Clause of the Fourteenth Amendment,94 and 
Congress has broad powers to protect that right.9s 

However, the question is largely academic because 
Section 2511 (1) (b) prohibits the interception of 
oral communications by use of any devices which 
have traveled in interstate commerce, or which are 
attached to wires cables, etc., used in wire commu
nication, or which are involved in the transmission 
of communications by radio or which interfere with 
such transmission, or if the interception or its at
tempt occurs within an establishment doing business 
which affects interstate commerce. These prohibi
tions are within the power of Congress under the 
Commerce Clause.96 

State Statutes 
In addition to the blanket prohibition of all 

private wiretapping and electronic eavesdropping 
in the Omnibus Crime Control Act, 75 percent 
of the states prohibit unapproved wiretapping as 
well.97 Eighteen states had laws in effect in 1970 
authorizing court-approved wiretapping and bug
ging.9s Maryland, Massachusetts, Nevada, New York, 
Oregon, and California specifically prohibit any non
court-ordered electronic eavesdropping without con
sent of the parties. In Illinois and Pennsylvania, it 
is also illegal to wiretap or eavesdrop upon a conver
sation without the consent of all parties to the 
conversation.99 At least two states, California and 
Delaware, make it a crime to divulge communica
tions intercepted by an illegal wiretap.loo 

California has recently enacted a comprehensive 
statutory scheme for protection against the inter

. ception of oral communications.lOl California Penal 
Code Section 631 provides that any person who taps 
any telegraph or telephone in any manner, or uses 

----------------- ----------------------
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or communicates any information so received in 
any way, is punishable by a fine not exceeding 
$2,500 or by imprisonment in a county jail for 1 
year or the state prison for 3 years, or both fine 
and imprisonment. Section 632 provides that every 
person who eavesdrops upon a confidential com
munication by means of any electronic amplifying 
or recording device, without the consent of all 
parties to the communication, shall be punishable 
in the same manner as in Section 631. Section 635 
provides that every person who manufactures, sells, 
or possesses any device which is designed or intended 
for eavesdropping is also punishable in the sam.e 
manner. In each of these Sections a second offender 
is punishable by a fine not exceeding $10,000, or 
imprisonment in the county jail for 1 year or state 
prison for 5 years, or both fine and imprisonment. 
Section 637 provides that every person who is not a 
party to a telegraphic or telephonic communication 
who discloses the contents of that communication 
without permission of the person to whom it is 
addressed is punishable by a fine of $5,000, or 
imprisonment in a county jail for I year or state 
prison for 5 years. Section 637.2 provides a civil 
remedy for anyone who has been injured by any 
of the above violations, including a minimum of 
$3,000 damages and the right to an injunction.lo2 In 
addition, California also provides for the suspension 
or revocation of the license of any investigator or 
private security officer who violates the wiretapping 
or eavesdropping laws.103 

The state of Maryland also proscribes wiretapping 
and eavesdropping by private citizens and requires 
a warrant of law-enforcement officials. It is a mis
demeanor, punishable by $1,000 fine or 90 days in 
jail, or both, for any individual to intercept any 
telephonic or telegraphic communication or tamper 
with equipment to do SO.104 It is also unlawful for 
any person to use any electronic device or other 
equipment to overhear or record any part of a pri
vate conversation without the knowledge or con
sent of the parties. lOa Any person who does so is 
subject to a fine of $500 or imprisonment for 1 
year, or both.lo6 Maryland law also requires every 
person possessing any eavesdropping or wiretapping 
device to register that device with the superintend
ent of the state police. It is unlawful to manufacture, 
sell, loan, or possess any such device if it is not 
registered, and a violation of this section is a mis
demeanor punishable as above.lo7 

The State of New York permits law-enforcement 

--~----

officers to wiretap, without consent of the parties, 
if they have a court order.los Only law-enforcement 
officers can acquire warrants, and it is a felony, 
even for a law-enforcement officer, to wiretap or 
eavesdrop without a court order or the consent of 
a party to the conversation.lOU New York law also 
provides that no license shall be issued to any 
person who has been convicted in New York, or 
any other state, of a felony,llo and proscribes the 
employing of any such person by a detective agen
cy.1l1 Licenses can also be revoked for the commis
sion of felonies.1l2 Therefore, as in California, there 
is direct statutory authority for revocation of the 
license of a private security officer who violates the 
state or federal wiretap laws. The New York laws 
were passed at the urging of the Joint Legislative 
Committee to Study Illegal Interception of Com
munications in 1956 and 1957. Their investigation 
disclosed several flagrant examples of wiretapping 
of individuals by private investigators. In one of 
these cases, a business executive hired an investigator 
to examine his telephone to determine whether it 
had been tapped. The investigator, with the aid 
of a telephone repairman, determined that it had 
been tapped, and that it had also been bugged to 
act as a microphone. A later investigation disclosed 
that the telephone company repairman who deter
mined that the telephone was tapped was the indi
vidual who, 6 months earlier, had installed the tap 
on that telephone.l13 

It remains to be seen how effective the statutory 
controls will be in regulating and restraining wire
tapping and electronic surveillance by private par
ties and private police. The Subcommittee on Crim
inal Laws and Procedures of the Senate Committee 
on the Judiciary, chaired by John L. McClellan, is 
presently preparing to hold hearings to determine 
how the provisions of the federal eavesdropping law 
have been implemented. Included in these hearings 
will be an assessment of what impact they have had 
on private investigators. That Committee is pres
ently requesting information from. states on the 
effect that a violation of federal and state laws 
regarding surveillance would have upon an investi
gator's standing, and whether any licenses have been 
refused or suspended because of the unlawful use 
of such equipment. When gathered, that informa
tion should provide detailed indications of the 
prevalency of prosecutions or sanctions for illegal 
wiretapping. 

As yet, there have been no prosecutions of record 
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for private violations of the Omnibus Crime Con
trol Act. For example, the state of California has 
responded: 

This office is una\\'are of any Private Im'estigator 
license which has been suspended, revoked, or denied as 
a result of unlawful use of electronic surveillance devices 
since 1965, We are aware of at least one instance where 
an individual who had been convicted of wiretapping did 
not undertake to seek a license in the knowledge that he 
would be denied, so it may be presumed that others of 
whom we are unaware have been so dissuaded. 

Our files do record the revocation of a Private Inves
tigator's license in 1963 because of a conviction o[ a vio
lation of Sec. 653 (h) o[ the California Penal Code 
involving the installation of a concealed Dictograph in 
a private residence without the permission of the occu
pant. California lall', both before and after the enact
ment of 196i, requires the consent of all parties to the 
recording of conversations." 14 

This may be, of course, some indication of the effec
tiveness of state agencies in detecting violations of 
the surveillance laws, and in catching the culprits. 
However, the law in the area seems to be very com
prehensive at this date, and no extension seems 
necessary to deal with electronic sllr'/eillance by 
private individuals. What is required, if anything, 
is better methods of detection.1l5 

Common-Law Tort Recovery for Invasion of Pri
vacy 

Illegal eavesdropping by a wiretap or electronic 
devices is an invasion of privacy, and civil recovery 
is provided for in virtually all states. For example, in 
LeCrone v. Ohio Bell Telephone Co.,11G a husband 
wished to overhear the telephone conversations of 
his wife from whom he was separated. He had the 
telephone company install an extension of her tele
phone line in his apartment. The Ohio courts 
ruled that the installation of the extension was 
not an invasion of privacy, but the husband's listen
ing to her conversations was an invasion of her 
privacy and the telephone company was liable to 
her for making this invasion possible. 

The installation of electronic eavesdropping de
vices, bugs, is also an invasion of privacy for which 
civil recovery is provided. For example, in McDaniel 
v. Atlanta Coca Cola Bottling CO.,117 the plaintiff 
sued the Coca Cola Company for in,juries which 
she said resulted from a foreign body in a bottle of 
Coke. While the plaintiff was in the hospital the 
defendant paid an agent to put a listening device 
and transmitter in her hospital room and to eaves
drop upon her conversations from the room above:. 
The agent heard and recorded intimate conversa-
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tions between the plaintiff and her husband, nurses, 
and friends. This, she said, caused her great embar
rassment, and the Georgia court allowed recovery 
for this invasion of her privacy. 

In the case of both wiretapping and eavesdrop
ping, invasion of privacy is established even though 
the information obtained is never published to any 
other party.l1R In Hamberger v. Eastman,119 the 
plaintiffs complained that their landlord had in
stalled a listening device in their bedroom which 
transmitted their private conversations to a recorder 
in the landlord's room. Accepting, for the sake 
of argument, the landlord's claim that he had never 
listened to any of their conversations, the New 
Hampshire court stilI declared this to be a compen
sable invasion of privacy.12O 

The availability of common-law civil recovery for 
illegal wiretapping and eavesdropping seems a use
ful adjunct to the criminal and civil sanctions 
against its use by private investigators. For states 
that do not provide for civil recovery by statute, 
such as California,121 this tort remedy provides for 
compensation for those people who have been 
frightened, humiIia~ed, or embarrassed by such 
invasions. These remedies also provide some greater 
assurance that available sanctions will in fact be 
applied to individuals who violate eavesdropping 
and wiretapping laws. Whatever the propensity of 
government officials to enforce these rules, private 
individuals are likely to be so ~ .. ngered by such 
invasions that they may seek action. On the other 
hand, as noted above in the discussion of tort reme
dies for searches, wiretapping and electronic eaves
dropping may result in discovery of information 
which is extremely embarrassing. An individual 
whose privacy has been invaded may be deterred 
from seeking civil redress by the fear that this infor
mation might be made public in a civil suit. In 
addition, there is the ever-prevalent problem of 
detecting wiretaps and eavesdropping devices. If 
skillfully placed, their detection can be virtually 
impossible.122 

Exclusion of Evidence Illegally Seized by Private 
Security Personnel 

Much of the matter seized in illegal searches and 
much of the information obtained by eavesdropping 
is potential evidence in criminal or civil trials or 
administrative hearings. Whether this material 
should be excluded when the illegal search or 
surveillance h I'onducted by public police, in order 

to discourage these types of actions, is a current and 
much debated question. The primary basis for 
excluding such evidence is the Fourth Amend
ment.123 The present solution is exclusion of such 
evidence from criminal trials 12. but not from civil 
proceedings.12S Whether the Exclusionary Rule 
should be applied to matter which was gathered 
by private police, in either criminal or civil proceed
ings, is a question which, as of now, has received 
many different and inconsistent answers. 

With the exception of certain sections of 
electronic-eavesdropping statutes, the Exclusionary 
Rule is court-created and court-enforced. Though 
there are some variations, federal courts have drawn 
a distinction between public law-enforcement offi
cers and private individuals, declaring the Exclu
sionary Rule, applicable only to material obtained 
by public police. The landmark case which sets out 
this distinction is Burdeau v. McDowell.12G 

The fruits of an unlawful search by a private 
individual may be excluded, however, if a law
enforcement officer participated in or encouraged 
the search. For example, in Corngold v. U.S.,127 an 
airline agent was encouraged by a customs official 
to conduct a search. The court declared that the 
search was made for the purpose of enforcing a 
federal statute, at the prodding of a federal agent, 
and therefore the evidence was excludable under 
the Fourth Amendment.128 But application of the 
Exclusionary Rule will depend upon the particular 
facts of the search. For example, in Gold v. U.S.,m 
FBI agents told the manager of an airlines carrier 
that they believed the waybill description of a 
package was inaccurate and that the address of the 
shipper was false. Since they did not indicate what 
they thought the contents of the package to be or 
ask that the package be opened and inspected, 
evidence obtained upon the manager's opening of 
the package was not excludable under the Fourth 
Amendment. State courts will also exclude evidence 
seized by private individuals if there was participa
tion by law-enforcement officers.1SO 

There are also recent state cases which suggest 
that the Exclusionary Rule might be applied to some 
private searches. In Stapleton v. Superior Court,lSl 
tear-gas canisters found in the trunk of the defend
ant's car by private credit card agents-who were 
participating with state police in a search of defend
ant's premises-were excluded as the fruits of an 
unreasonable search by virtue of the "official partici
pation in the planning and implementation of the 
overall operation." 132 Although the issue of whether 

a purely private unreasonable search falls within the 
Fourth Amendment's protection was thus avoided, 
it was questioned whether search activities conduct
ed by private investigatory organizations are in fact 
so private. As the California Supreme Court stated, 
"Searches by such well financed and highly trained 
organizations involve a particu1arly serious threat 
to privacy. California statutes, moreover, blur the 
lines between public and private law enforce
ment." 133 "Searches and seizures to assist criminal 
prosecutions may be such an inherently govern
mental task as to fall under the rationale of Marsh 
v. Alabama (1946) 326 U.S. 501 [90 L. Ed. 265, 66 
S. Ct. 276]. The application of the Exclusionary 
Rule to such 'private' searches is more likely to deter 
unlawful searches than it would in other cases." 134 

This reasoning would seem to be particularly 
applicable to private security personnel who a:re 
appointed as special patrolmen. For example, in 
the City of New York, the police commissioner 
has the power to appoint such patrolmen. "These 
men are neither police officers nor peace officers, 
but while acting in the performance of their duties 
they possess all the powers, perform the duties, 
and are subject to the orders, rules and regulations 
of the Department in the same manner as regular 
patrolmen." 135 There would seem to be no ques
tion that, at least while performing the duties for 
which they were appointed special patrolmen, 
these men are performing a public function and 
their actions could be viewed as actions of pub. 
lic law-enforcement officers.13G 

Some states have ruled directly that evidence 
illegally taken by a private individual may be ex
cluded. For example, in Level v. Swincicki,137 the 
Michigan Supreme Court ruled that a blood sam
ple obtained by a private person from an uncon
scious defendant was inadmissible in a criminal 
trial. In Williams v. Williams,138 letters taken 
from a woman's car by a private individual were 
held inadmissible in a divorce action. These cases 
are remarkable not only because they apply the 
Exclusionary Rule to searches by private individ
uals, but also because the proceedings involved 
were, in some cases, civil.139 

If the Burdeau limitation on the Exclusionary 
Rule is to weaken at any point, it seems likely to 
weaken first in cases involving illegal seizures of 
evidence by private police. Such police are often 
quasi public officials or agents, being cloaked with 
the authority of the state by virtue of their li
censes, badges, uniforms, and other apparatus, and 
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in many cases the purpose of the search is directed 
toward a conviction or a judicial proceeding.uo 

Some evidence of this trend is to be found in the 
language of the Stapleton decision 141 and in the 
fact that deterrence of such misconduct is more 
likely, the more conviction-oriented the search. 

The U.S. Supreme Court has declared that wire
tapping and electronic eavesdropping constitute a 
~earch within the meaning of the Fourth Amend· 
ment. H2 Thus, evidence seized by illegal electronic 
surveillance is subject to the same constitutional 
restrictions as is evidence obtained in an uncon
stitutional search. It might seem, since electronic 
surveillance is a form of search, and evidence ob
tained hy illegal electronic surveillance is consid
ered excludable, that rules for the exclusion of 
such evidence would be the same as those per
taining to illegal searches, maintaining the dis
tinction between searches by private individuals 
and searches by public law-enforcement officers, 
and between criminal and civil proceedings. How
ever, quite inconsistently, the rules are substan
tially different. Rather than being court-ordered, 
they are primarily based upon statute and do 
not apply the distinctions discussed above. For 
example, the federal law makes illegal the intercep
tion and disclosure of wire or oral communica
tions; 143 it then provides that no evidence derived 
from any wire or oral communication may be 
received in any trial, hearing, or other proceeding 
before any governmental body of the United States, 
a state, or a city if the disclosure of that informa
tion would be in violation of the federal law.HI 

This apparently provides a total Exclusionary Rule 
for all evidence obtained hy virtue of any illegal 
wiretap or eavesdropping by a private person or 
a public officer, in any proceeding, whether civil or 
criminal. 

The state statutes that deal with electronic sur
veillance have taken similar positions. Several states 
declare that evidence obtained from an illegal wire
tap or eavesdrop is inadmissible in any proceed
ing, civil or criminal, whatever the source of the 
wiretap.HG Other states specifically exclude evi
dence resulting from illegal wiretaps but do not 
specifically exclude evidence resulting from an 
illegal eavesdrop.u6 Delaware makes it a crime 
to divulge or testify concerning communications 
intercepted via wiretap.147 Twice, in 1956 and 1957, 
the New York legislature passed a law which would 
have excluded evidence obtained by illegal elec
tronic surveillance from all judicial proceedings. 
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Both times this law was vetoed by the governor. 
The third time, in 1957, the law was passed, ex
cluding evidence obtained in illegal electronic sur
veillance from civil proceedings only. This the 
governor signed into law.us 

The Supreme Court of Montana has ruled that 
evidence obtained by a private person eavesdrop
ping on a telephone conversation by an exten
~ion must be excluded from a criminal trial.149 It 
refused to accept what it labeled the "fictional" 
distinction between classes of persons who were 
required to obey the Constitution.15O 

The differences in treatment of evidence illegally 
seized in a traditional search and evidence acquired 
by illegal electronic surveillance is, at once, puz
zling and enlightening. The Fourth Amendment 
Exclusionary Rule has never been particularly pop
ular in this country. Recently, several justices of 
the United States Supreme Court have questioned 
its viability. In Bivens v. Six Unknown Named 
Agents of the Federal Bureau of Narcotics,151 Chief 
Justice Burger detailed the shortcomings of the 
Exclusionary Rule_ He reiterated shortcomings 
originally expressed in Irvine v. California: 

Rejection of the evidence does nothing to punish the 
wrongdoing official, while it may, and likely will, release 
the wrongdoing defendant. It deprives society of the rem
edy against one lawbreaker because he has been pursued 
hy another. I t protects one against whom incriminating 
evidence is discovered, but does nothing to protect inno
cent persons who are the victims of illegal but fruitless 
searches. \02 

He characterized the Exclusionary Rule as a "Su
pression Doctrine" and called it an "anomalous 
and ineffective mechanism with which to regulate 
law enforcement." IS3 The viability of the Exclu
sionary Rule as applied to the Fourth Amendment 
was also questioned by Justices Black and Black
mun in Coolidge v. New Hampshire.1s., 

Of perhaps more interest is the apparent incon
&istency in the Omnibus Crime Control and Safe 
Streets Act of 1968. In that Act, Congress enacted 
into law its bitter opposition to previous rulings of 
the U.S. Supreme Court excluding certain evidence 
from criminal trial. In Miranda v. Arizona,155 the 
U.S. Supreme Court declared that confessions of 
criminal defendants would not be admissible against 
them unless they were given certain warnings by 
police officers regarding their right to counsel and 
their right not to answer questions or give infor
mation. The confession was to be excluded regard
less of whether or not the state could show that the 
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confession was voluntary. In Title II ~f the Crime 
Control Act, Congress added Section 3501 to Title 
XVIII of the United States Code. It provided: 

In any criminal prosecution brought by the United 
States or by the District of Coiumhia, a confession, as 
defined in subsection (e) hereof, shall be admissible in 
evidence if it is voluntarily given. 

Whether or not a particular defendant knew the 
nature of the offense with which he was charged 
or knew that he was not required to make the 
statement or had been advised of his right to 
counsel are circumstances to be taken into account 
by the judge in determining the voluntariness of 
a confession, but they are not controlling. Thus, 
Congress has seen fit to challenge directly the Ex
clusionary Ruling of the United States Supreme 
Court on confessions. 

In United States v. Wade,156 and Gilbert v. Cali
fornia,157 the U.S. Supreme Court declared that an 
individual has a right to counsel at any lineup. 
If counsel is not offered or provided, evidence of 
any identification at that lineup is inadmissible 
at trial. In addition, if it can be shown that such 
an illegal lineup has tainted or affected the iden
tification of that person, he may not be identified 
at the trial. Again, in Title II of the Crime Con
trol Act, Congress added Section 3502 to Title 
XVIII of the United States Code. It provides: 

The testimony of a wil ness that he saw the accused 
commit or participate in the commission of the crime for 
which the accused is being tried shall be admissible in 
evidence in a criminal prosecution in any trial court or
dained and established under Article III of the Consti· 
tution of the United States. 

This too, is a challenge to that Exclusionary Rul
ing of the United States. 

In Title III of the very same law, Congress en
acted the Wiretapping and Electronic Surveillance 
Section, discussed above. In that Section it specifi
cally provided for exclusion of all evidence ob
tained by illegal electronic surveillance from all 
judicial proceedings. Thus, it appears that the 
attitude of Congress toward exclusion depends not 
upon the remedy but upon the situations to which 
the remedy is applied. Perhaps it is felt that elec
tronic surveillance presents such a distinct threat 
to our culture that it must be combated at any 
price. Perhaps it evidences Congressional disagree
ment with those general opponents of an Exclu
sionary Rule who feel that such a rule has no 
deterrent effect or is not necessary to preserve the 
purity of judicial proceedings, which would appear 
to be the two justifications for such a rule. 

• 

More important for present purposes is the 
trend of all modern statutes to exclude all evi
dence resulting from illegal wiretaps and surveil
lance, regardless of whether conducted by public 
officials or private individuals, from any judicial 
proceeding, whether civil or criminal. This legisla
tive application of an Exclusionary Rule to evi
dence illegally seized by private individuals is 
totally inconsistent with the distinctions drawn by 
courts in applying the Fourth Amendment Exclu
sionary Rule. Though it may be argued that the 
legislature is not bound by the Fourth Amendment 
and may go further in declaring what evidence 
may be heard by courts within the legislature's 
jurisdiction, these rules are, in the last analysis, 
based upon the same policy considerations. It 
would seem difficult to argue that exclusion of 
evidence obtained from illegal wiretaps would have 
a deterrent effect on private investigators or pri
vate security personnel while at the same time 
arguing that no such deterrent effect would result 
from excluding evidence that was stolen or ob
tained through fraud or deceit. Nor can it be 
concluded that the Exclusionary Rule is more nec
essary for situations involving electronic surveil
lance because of a lack of civil remedies. Most 
laws, such as the Federal Statute and the California 
Statute, specifically provide for a civil remedy 
which is more straightforward and simple than the 
common-law tort remedies that most plaintiffs 
would have to rely upon to seek redress from a 
traditional search. For example, the statutes pro
vide for a minimum of damages merely upon the 
showing of the illegal electronic surveillance. 

There has traditionally been an uneasiness among 
legal scholars about the Exclusionary Rule. This is 
perhaps best reflected in Judge Cardozo's state
ment of the doctrine's result: "The criminal is to 
go free because the constable has blundered." us 
That uneasiness must be increased by the thought 
that because a private detective blunders, a crim
inal must go free. However, it must be noted that 
the question presented is not whether the Exclu
sionary Rule should be applied in all proceedings 
to all evidence illegally obtained by any individual. 
There are several distinct factual situations which 
might arise, and the decision to apply or not to 
apply the Exclusionary Rule could take into ac
count the variances in these situations. Application 
of the Rule should depend upon whether the goals 
and purposes of the Rule would be served by apply
ing it in any given situation. 
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For example, a private in-house guard might 
search an employee or his automobile. Evidence 
of theft might be obtained. That evidence might 
have two uses. The employer might turn the evi
dence over to the local prosecutor and ask that the 
employee be prosecuted. There the employer has 
an interest in the employee's prosecution, but 
society also has an interest in prosecuting theft 
and deterring such antisocial conduct. Of course, 
society also has an interest in deterring illegal 
searches, but excluding the evidence from a crim
inal prosecution in this particular case is unlikely 
to have such a deterrent effect. The employer is 
likely to continue searching employees in order 
to prevent theft. Criminal or civil remedies against 
the employer would seem to be more effective. On 
the other hand, the employer might wish to use 
the evidence to bring a civil suit against the em
ployee. Over a period of time he may have lost 
thousands of dollars in goods, and he may feel he 
can recover from this employee. In this civil suit, 
application of the Exclusionary Rule might he 
appropriate. That is, it would serve notice that the 
employer, and others in his position, cannot profit 
in court from illegal searches. 

It might seem, from the above, that a simple 
rule could be stated: Material obtained by an ille
gal search by private individuals, or their employ
ees, may not be used by those individuals in a 
civil action in which they are directly interested. 
However, this rule might also he too broad to be 
desirable. For example, a woman who seeks a 
divorce might hire an investigat0.'. to determine 
whether her spouse had hidden certftin assets. to 
avoid an equitable distribution of pr·uperty. That 
investigator might use illegal surve.Ilance or con
duct an illegal search, completely without the knowi· 
edge or consent of the client. Clearly, the object 
of this investigation is worthy. To exdnde the evi
dence obtained, if it is determined that assets were 
hidden, would cause the court to knowingly order 
a property settlement which was unfair, allowing 
the hidden assets to be kept by the individual 
who sought to prevent an effective and equitabh~ 
court decree. Though such exclusion might seem 
appropriate where the client had authorized the 
illegal search or surveillance, the result seems far 
less just i( there was no authorization. Such exclu
sion would be even more difficult to justify if the 
client only hired an attorney, and the attorney 
hired the investigator on his own. 

It would seem that in determining whether to 
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apply the Exclusionary Rule, one must at least 
take into account the amount of control which 
the party to the suit had over the individual who 
conducted the illegal search or surveillance. This 
is consistent with thO! deterrence rationale behind 
the application of the Exclusionary Rule to crim
inal proceedings. There the assumption is that 
the prosecutor will, in some way, be able to bring 
pressure to bear upon policemen to change their 
investigation activities. Perhaps the best resolution 
would be an equitable remedy available in civil 
suits, allowing an individual aggrieved by an ille
gal search to move for exclusion of the evidence 
resulting from such a search. The judge, acting as 
a court in equity, wouId be empow;;-red to take 
into account the flagnmr:y of the action involved, 
the relationship of the person who seeks the use 
of the evidence to the person who obtained it, 
and the need for the evidence in reaching a just 
result in the case at hand. He would then "balance 
the equities." 

Likewise, the same remedy might be available 
in criminal proceedings. That is, rather than the 
application of a mechanical Exclusionary Rule, 
looking for the participation of state agents or 
other "state action," a motion to suppress evi
dence might be decided in view of the factors 
discussed above. Thus, a judge might consider the 
extent to which the private security guard involved 
was serving as a public law-enforcement officer at 
the time the search or surveillance was made and 
to what extent suppression of such evidence might 
affect future activities of such persons. He might 
also consider the extent to which a private police
man is given additional authority by virtue of 
licensing, or is given more tangible power by vir
tue of being allowed to wear certain uniforms and 
badges and carry weapons. 

It might be argued that the Exclusionary Rule, 
applied in this way, would have very little deter
rent effect. Unless private security personnel know 
the situations in which illegally seized evidence 
will not be usable, they will gamble that a court, 
in balancing all the relevant factors, will find the 
evidence admissible, and thus they will proceed 
to conduct the unlawful search. But the deterrent 
effect of the Exclusionary Rule, however. applied, 
has always been rather dubious. Nevertheless, there 
may be identifiable situations in which a signifi
cant deterrent effect would be achievable. Such a 
!>ituation qlay exist, for example, in relation to 
evidence gathered pursuant to the direction of an 
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employel' for use against an employee in a civil 
proceeding. In these situations where a significant 
deterrent effect could be predicted, courts should 
not proceed by balancing the equities on an ad 
hoc basis. Rather, they could enunciate bright-line 
rules so that any possible deterrent effects could 
be realized. 

C. ACCESS OF PRIVATE SECURITY FORCES 
TO PUBLIC POLICE iNFORMATION 

Current Practice 
It is freely admitted by private security execu

tives that private security firms typically have 
access to the records of public law-enforcement 
agencies, even when local policy or legal require
ment prohibits release of such records. Private 
agencies routinely obtain arrest and conviction 
records (including fingerprints and photographs), 
primarily for use in preemployment investigations 
for clients or for the private security firms them
selves.159 A great many employers are interested in 
the police records (arrests as well as convictions) of 
their prospective employees. Within the private 
security industry, arrest records of prospective em
ployees are commonly scrutinized. 

There are four principal methods of gaining 
access to cril'!linal records: by simply requesting 
records from a friend on the police force; by 
bribing a policeman; by finding out how the police 
gain access to their own files and then impersonating 
a police officer in making telephoned requests for 
records; or if access cannot be had through any of 
th·e above means, by subcontracting the investiga
tion to a firm that does have such access. Perhaps the 
principal reason for the success of these techniques 
is that personnel of private security firms are tied 
to the public police by.an interlocking web of friend
ships, derived frequently from previous service on 
the public police force by the private police man
agers. But these techniques also succeed because an 
officer who reveals arrest records, in the absence of a 
bribe, violates no statute or ordinance. Internal 
police department discipline of such an officer is 
possible in theory but not likely in the absence of 
public sensitivity to this issue. 

While private security agencies primarily seek 
access to police records in the course of preemploy
ment investigations, such records are also examined 
in credit and insurance investigations. For example, 
the "Habits Supplement" to the American Service 
Bureau's "Special Service Life Report" asks the 
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investigator of an applicant'S eligibility for life 
insurance to determine whether the applicant has 
had "any arrests or trouble with authorities." 160 

Methods of obtaining police records vary, depend
ing upon the law and tradition concerning confi
dentiality of those records in various localities. A 
conviction (at least an adult conviction) is a matter 
of public court record that follows either an admis
sion or a determination of guilt by a jury after a 
public trial governed by established standards of 
substantive and procedural due process; hence, both 
by law and by long tradition, conviction records 
are available to private persons in virtually every 
jurisdiction in the United States.161 However, locat
ing such publicly available information on an indi
vidual is not an easy task. 

Arrest records pose a different, and much more 
substantial, problem. An arrest unlike a conviction 
does not represent any formal 'societal judgment a~ 
to the subject's conduct. However, unlike a convic
tion, an arrest is collected and readily available in 
public police files. Field decisions by arresting 
officers are often erroneous, with the result that 
charges are dismissed 'for lack of evidence. An ar
rest may simply be a form of harassment of a 
minority group, in which case prosecution is never 
contemplated. The widespread use of arrest records 
by public and private agencies for purposes other 
than the administration of criminal justice substan
tially affects the life opportunities of the millions of 
individuals who have arrest records. A sampling of 
New York City area employment agencies by the 
New York Civil Liberties Union showed that 75 per
cent of the agencies sampled will not even make a 
referral when an applicant has an arrest record.162 

Decisions based on arrest records are a particular 
burden to blacks, who, while comprising II percent 
of the nation's population in 1969, constituted 28 
percent of all persons arrested.16B Because of both 
the unreliability of arrest records and the often 
unjust and inordinate influence that such records 
may have, there may be good reason for requiring 
their confidentiality. 

State Regulations 

General Standards 
The states have not provided for the confidential

ity of arrest records in any consistent or careful 
fashion. The general rule apparently is to permit 
the dissemination of arrest records to "interested 
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persons," which in practice usually includes private 
security firms. Most states have either freedom-of
information acts or common-law doctrines to the 
effect that public records-documents prepared by 
public officials in the performance of their duties
must be open to inspection by the public.164 Inves
tigators for Project SEARCH concluded that these 
public records doctrines in many states would make 
police records available to private individuals.16G 

The California Public Records Act creates a 
presumption that any record is open to public 
inspection.166 The agency which seeks to deny 
inspection must show "that on the facts of the 
particular case the public interest served by not 
making the record public clearly outweil5!ls the 
public interested served by disclosure of the rec
ord." 167 Criminal records are maintained in Cali
fornia on a centralized, statewide basis by the 
Bureau of Criminal Identification and Investiga
tion. The Bureau may disseminate records to law
enforcement officers and to other state agencies 
when required for the performance of the agency's 
functions. Dissemination to other persons is for
bidden, but no penalty is provided.168 

The confidential status of records maintained by 
local law-enforcement agencies is much more ambig
uous. The California Attorney General has opined 
that local police records are not open to public in
spection by reason of the public records doctrine 
(the predecessor of the freedom-of-information act 
passed in 1968), as a matter of public policy. The 
same rule was also said to apply to records of the 
State Bureau of Criminal Identification and In
vestigation.169 The Attorney General's opinion is 
ambiguous in a crucial respect: Does the "confiden
tial" status of police records mean that they are not 
open to inspection by any member of the public, or 
only, as the Attorney General says at one point in 
the opinion, that they are not "open to indiscrim
inate inspection?" That police records are an ex
ception to the public records doctrine does not 
necessarily mean they are barred to all inspection 
by private persons; since the disfiemination of local 
police records is not proscribed by statute, it must 
be concluded that such records in California can be 
disseminated to "interested" private persons at the 
discretion of local police chiefs. Passage of the 
Public Records Act does nothing to change this 
conclusion. 

Just as there is no state statute in California 
prohibiting the distribution of arrest records main
tained by local police forces, there is no ordinance 
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in Los Angdes restricti~g the dissemination of 
arrest records. This legislative gap is made all the 
more peculiar by the fact that there is a Los Angeles 
ordinance forbidding Police Department employees 
from revealing the statements, fingerprints, and 
photographs of convicted felons who must register 
under the city's convict registration scheme.l1° A 
police employee who violates this ordinance is 
guilty of a misdemeanor.l7l Distribution of arrest 
records to the public not only is not prohibited by 
ordinance in Los Angeles, it is even mandated in an 
important class of cases. Los Angeles Municipal 
Code § 52.42.1 provides that ". • • the Board of 
Police Commissioners may make available to any 
person possessing a valid press identification card 
• • • the record of arrests, criminal charges and 
dispositions thereof of any person, as contained in 
the records of the Los Angeles Police Department." 

The status of arrest records in California may be 
summarized as follows: Subject to as yet untested 
theories of invasion of privacy and denial of due 
process, law-enforcement agencies in California 
probably have the discretion to reveal arrest records 
to "interested" persons. Particular police depart
ments may have internal regulations forbidding dis
semination of arrest records to private persons-this 
apparently is the situation in Los Angeles. But these 
internal regulations have been largely ineffective in 
controlling access to arrest records. Private security 
personnel, in Los Angeles, and elsewhere in the 
country where arrest records are ostensibly confi
dential, have little difficulty gaining access to those 
records.172 

The situation in New York is very similar to 
that in California. There are cases stating that 
police records are an exception to the general public 
records doctrine.173 But these cases do not iiUpport 
the proposition that arrest records are full;f confi
dential. All they hold is that "the statutes .do not 
require the furnishing of a copy of [police records] 
to a petitioner without the consent of the police 
commissioner. • • ." While § 1114 of the New 
York City Charter makes all records subject. to in
spection except those of the police and law depart
ment, the police are not required to keep their 
records confidential. Again, the New York City 
Police Department has an internal regulation for
bidding its employees to reveal police records to 
any private personsY4 

Private security firms in New York .City have 
nevertheless enjoyed ready access to police recordsY· 
The practices involved have recently been illumi-
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nated by a grand jury investigation and the prose
cution of several policemen and officials of private 
security firms. The New York pattern was based on 
payments to cooperating police officers, who were 
paid $1 to $2 for furnishing police records on an 
individual.176 The private security firms involved 
in these practices include most of the giants of the 
private security industry: Wackenhut, Pinkerton's, 
Burns, and Retail Credit have all been fined for 
giving unlawful gratuities.177 The policemen in
volved have been prosecuted on charges of bribe
receiving (a felony) and receiving unlawful gra
tuities (a misdemeanor) .1'8 Had they simply given 
away the information, they would have been subject 
to departmental discipline, but it does not appear 
that they would have committed any crime. 

Although arrest records ostensibly are confidential 
in New York City, there is one very easy, and per
fectly legal, way to circumvent this rule: ". • • 
arrest records unquestionably are disclosed to any 
employer who obtains a waiver of confidentiality 
from the job applicant." 179 Such a waiver probably 
would be effective in most jurisdictions to obtain a 
prospective employee's police record.180 

Finally, there is at least one statutory scheme in 
New York State expressly providing for the release 
of police records, including records of arrests, to 
certain private employers. New York General Busi
ness Law § 359-e (12) (McKinney's Consol. Laws, 
C.20, Supp. 1969) provides that all employees of 
brokerage firms are to be fingerprinted and the 
fingerprints turned over to the State Attorney Gen
eral "for appropriate processing," which is per
formed by the New York State Identification and 
Intelligence System. As a result of this processing, 
several hundred employees have been fired, many 
for a record of arrests without convictions.l81 

Until recently, police in the District of Columbia 
furnished arrest records to private security firms 
routinely, upon request, without any violation of 
law or Police Department regulations. In 1956, the 
Corporation Counsel of the District of Columbia, 
interpreting the District's statutorily codified public 
records doctrine,182 ruled that all police records, 
including the department's central criminal files, 
could be disseminated to "interested persons," This 
ruling was amplified in 1963, when the Corporation 
Counsel defined "interested persons" as "Detective 
Agencie&, Credit Associations, and the like." 183 Fol
lowing the Duncan Report, the Board of Commis
sioners of the District of Columbia adopted the 
Report's recommendation that arrest records be re-

leased "in a form which reveals only entries relating 
to offenses which have resulted in convictions or 
forfeitures of collateral." 184 

The pattern that existed until recently in the 
District of Columbia seems to be quite common. 
Mr. William E. Bowman, Chief Security Officer of 
General Dynamics/Convair, stated in 1965 that 
most police and sheriff's agencies around the coun
try would provide his company with a rap sheet 185 
on any job applicant for an average fee of $2.186 

A survey of the police departments of several 
major cities showed that either by local policy or 
legal requirement, arrest records were not to be 
released for private purposes in New York City, Los 
Angeles, San Francisco, Chicago, and Boston.187 Yet 
in these cities, "influential employers" were often 
able to obtain arrest records despite the policy or 
law.188 In St. Louis, Baltimore, and Arlington Coun
ty, Virginia, police records are regularly released for 
employment purposes, as a matter of official 
policy.189 

Though an exhaustive survey has not been made 
of all states, it appears that most states do not have 
statutes requiring that arrest records maintained by 
local police departments be kept confidential. Many 
states do have statutes similar to that of California, 
which require that the records maintained by the 
states' criminal identification bureaus be kept con
fidential. Some states, unlike California, provide 
sanctions for the vio~ation of their confidentiality 
statutes. For example, a Washington statute 190 
provides that a civil action can be brought for "any 
actual damages including injury to reputation" 
against "any person who willfully violates the pro
visions" of the Washington statute providing for 
confidentiality of arrest records.191 Connecticut pro
vides a fine of not more than $100 to be imposed on 
"any person who neglects or refuses to comply with 
the requirements" of the Connecticut statute pro
viding for confidentiality of records possessed by 
the state bureau of identification.192 These statutes 
are by no means universal/93 and where they exist 
there often are loopholes. For example, in Washing
ton, any person can obtain a copy of his record 
from the state bureau of identification by filing a 
notarized request accompanied by a set of his 
fingerprints.194 Under this arr;mgement it. should be 
easy for employers to obtain complete records on 
any individual from the Hate bureau of criminal 
identification by simply requiring the prospective 
employee to file a request for his own record. 
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The FBI possesses the nation's largest central file 

of police records. For this reason, the restrictions on 
the FBI's dissemination of records are particularly 
important. Federal criminal conviction records are 
"matters of public record." 195 Dissemination of 
other records is authorized to "officials of the Fed
eral Government, the States, cities, and penal and 
other institutions." 196 Exchange of records is subject 
to cancellation if dissemination is made outside the 
"reviewing department," but as Judge Bazelon 
found in Menard v. Mitchell, it is not clear that this 
cutoff is mandatory or is ever enforced.197 Dissemi
nation is not limited. to governmental bodies; under 
a regulation issued by the Attorney General, the FBI 
,is authorized to exchange records with railroad 
police, national banks, federally insured banks, and 
savings and loan associations and to provide iden
tification assistance to insurance companies in 
missing-persons cases.198 In practice, FBI records, 
which, of course, are much more complete than local 
police records, frequently can be obtained by pri
vate security agencies through the cooperation of 
local police.199 

Private security personnel have very little diffi
culty obtaining police record information for their 
clients about members of the general public, and 
even less difficulty in obtaining such information 
about their own prospective employees. Frequently, 
state or municipal licensing schemes relieve private 
security firms of the job of checking on prospective 
employees. In Los Angeles, for example, any private 
patrolman, bank guard, night watchman, "or other 
persons who wears a uniform while performing 
any of the duties of his position shall wear a 
special police officer's badge. - - -" 200 To obtain 
such a badge, the prospective employee must file an 
application with the Police Department. On this 
application the applicant is informed, "To verify 
your answer on the following question, your finger
prints wiII be checked against the F.B.I., the Cali
fornia Bureau of Criminal Identification, and the 
local Police files." He is then asked, "Have you 
ever been arrested, indicted, held for investigation, 
fined - • .?" 

Many states have statutes authorizing the "ex
pungement" of criminal records after the lapse of 
a certain period of time and upon certain condi
tions. Such statutes have been unsuccessful because 
it often is possible to learn of a conviction or arrest 
through other than official sources, and total ex
pungement of the morass of records accumulated 
in a single criminal proceeding may be impossible. 
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Further, most law-enforcement agencies send dupli
cate copies of arrest records and fingerprints to the 
FBI in Washington, thus making most expunge
ment statutes futile. 

Because state and federal governments have been 
notably inactive in restricting access to police rec
ords, courts have recently begun to examine the dis
semination of arrest records and have issued orders 
restricting this dissemination. This judicial trend 
has far-reaching implications for the ability of pri
vate security firms to continue supplying their cli
ents with arrest data, and perhaps for their ability 
to obtain such information for their own use in eval
uating prospective employees. Perhaps the most im
portant decision to date is Menard v. Mitchell. In 
that case, a young Los Angeles man was arrested 
and held for two days on suspicion of burglary, and 
then was released without charge. He sought to have 
his arrest record expunged from FBI files. He lost in 
the District Court, but the Appeals Court supported 
the theory of his suit, while remanding the case for 
further factual development.201 If the arrest were 
unconstitutional, i.e., made without probable cause, 
and information was not subsequently developed to 
support the arrest, the court, per Chief Judge Baze
lon, strongly implied that the retention of the arrest 
records, given the adverse consequences that could 
flow from those records, would be unconstitu
tiona1.202 Even if probable cause existed, relief 
might still be warranted. Depending on the facts 
to be developed concerning dissemination of the 
FBI's records, it might appear that the government 
was engaged "wittingly or unwittingly - - - in 
wanton defamation of individuals and gr,oups" and 
in "devising classifications that lump the innocent 
with the guilty." 

On remand, Judge Gesell recently held that there 
was probable cause for the arrest, so he did not 
order Menard's records to be physically destroyed. 
But he found that the widespread dissemination of 
FBI arrest records posed a substantial danger to 
"freedom - - - to work" and raised substantial 
constitutional questions. To avoid these constitu-' 
tional difficulties, Judge Gesell construed the stat
utory provision authorizing the FBI to maintain 
records 203 as leaving the FBI "without authority to 
disseminate arrest records outside the Federal Gov
ernment for employment, licensing or related pur
poses." The FBI is permitted to disseminate arrest 
record!; only to "law enforcing agencies for strictly 
law enforcement purposes," and to agencies of the 
federal government for employment purposes within 
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the limitations upon use that have been prescribed 
by executive .:>rder.204 Also, the FBI apparently has 
a duty to insure that the records it disseminates to 
law-enforcement agencies will not be made avail
able to private persons for employment purposes. 
Thus limiting the dissemination of FBI arrest rec
ords, the court concluded that there was no need to 
expunge the record of Menard's arrest. 205 

Mena1'd v. Mitchell does not enjoin the FBI to 
restrict dissemination of all its records. The court's 
order applies only to Menard; his record can be dis
r,eminated only to law-enforcement agencies for 
law-enforcement purposes or to an agency of the 
federal government if he applies for employment 
with such agency. It merely declares the legal re
strictions upon the FBI's dissemination of arrest 
records. With respect to other records maintained 
by the FBI, the case has the effect of a declaratory 
judgment, declaring the legal restrictions which 
must be observed by the FBI in the dissemination of 
arrest records pursuant to existing statutory author
ity. If these restrictions are not observed by the 
FBI, the court in a proper case could enjoin the 
FBI to obey them. 

Several other courts have recently reached re
sults similar to Menard v. Mitchell. In United 
Slntes 11. McLeodJ

206 the court ordered destruc
tion of the arrest and conviction records of civil 
rights workers who were arrested by state officials 
without probable cause, solely for harassment. In 
United States v. Kalish J

207 the court ignored the 
probable-cause distinction and held broadly that 
"when an accused is acquitted of the crime or 
when he is discharged without conviction, no pub
lic good is accomplished by the retention of crim
inal identification records." So long as the Justice 
Department retains records, the citizen's "privacy 
and personal dignity" is invaded. Thus, the Attor
ney General was ordered to destroy all records in 
his custody or maintained by the FBI which per
tained to Kalish, and he was further ordered not 
to transmit these records to any other government 
agency or person. 

Other courts have recently held that a trial court 
has ancillary jurisdiction, when it disposes of a 
case, to order the police records pertaining to that 
case destroyed. Such an order was issued in In Re 
Smith 20R and approved in Morrow v. District of 
Columbia. 200 

Summary of General Standards 
Private security firms traditionally have faced 

few obstacles in gammg access to police records. 
Generally, the states do not totally proscribe access 
to police records by private parties. Most law
enforcement agencies probably are not restricted 
by any state statute or local ordinance from releas
ing police records, including arrest records, to 
"interested" private parties such as private secu
rity firms. Internal regulations banning the release 
of police records have proven in practice to be 
circumvented easily by the private security indus
try. Expungement statutes are narrow in their cov
erage and fail totally to prevent dissemination even 
of those records covered by the statutes. Federal 
regulations of the release of federal police records 
also leave a great many loopholes. Justice Depart
ment regulations call for the release of such rec
ords to certain private organizations, such as banks, 
and once FBI records are released to local law
enforcement agencies, they are fair game for pri
vate security firms with access to the local agencies' 
records. 

Recent developments, however, may foreshadow 
an end to the days of easy a.ccess to police records. 
A Federal District Court has held that the FBI 
may not legally permit its arrest records to be 
distributed for employment, licensing, or related 
purposes to private persons or to state agencies 
other than state law-enforcement agencies.210 

Other law-enforcement agencies are likely to be 
challenged with similar suits arguing an invasion 
of privacy and violation of due process upon the 
release of records of an arrest without an ad
judication of guilt. Injunctions may be obtained 
against distribution of arrest records to private 
persons, and expungement orders may become fairly 
common. Private security firms thus will find it 
more difficult to obtain police records for their 
clients. While the files of private security firms 
already contain police records on many individ
uals, those firms may have difficulty replenishing 
their files in view of the legal trend. 

Private security firms may even have difficulty 
obtaining records for their own use in evaluating 
prospective employees. Already, under MenaTd v. 
M itchellJ the FBI has been denied authority to 
release its arrest records to state agencies that license 
private detectives and security guards. Future cases 
may challenge the power of state and local law
enforcement agencies to release records to state 
licensing agencies. Where state statutes do not 
specifically give state licensing agencies access to 
arrest records, the result might be the same as 
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in Menm'd v. Mitchell: a narrow reading of the 
authority granted by statute in order to avoid 
constitutional difficulties. But frequently, state 
statutes do specifically provide that state licensing 
agencies shall have access to arrest records. Then 
the constitutional issues of invasion of the right 
of privacy and violation of due process will have 
to be faced. It is not at all unlikely that in the next 
few years some of the courts will hold that the 
dissemination of arrest records by local and state 
law-enforcement officials to any agencies other than 
law-enforcement agencies and for any purposes other 
than law enforcement is a violation of due process 
and the right of privacy, at least where the arrest 
was made without probable cause or the individual 
arrested was later exonerated on the merits either 
by police investigation or by trial. In that event, 
private security firms may be foreclosed in large 
part from access,to the arrest records of prospective 
employees. Finally, to the extent that trial courts 
begin to exercise their new-found ancillary jurisdic
tion to order the destruction of individual arrest 
records, the sea 'of available records may begin 
to dry up. 

State Sanctions for Violation of Standards 

If standards restricting access to data are as yet 
undefined, the sanctions for violation of those 
btandards are even less well defined. Police em
ployees may face internal discipline if they violate 
departmental regulations pertaining to the confi
dentiality of arrest records; if they sell the informa
tion, they may face criminal prosecution. Private 
security firms who gain access to police records 
would incur no criminal sanctions in most, if not 
~ll, juris?ictions unless they give a bribe to get the 
mformatlOn. Unauthorized access to police records 
might be made grounds for license revocation, but 
at present this sanction is never invoked. 

Private security firms might be held liable for 
defamation if they reported false information con
cerning an individual's police record. Under pres
ently prevailing doctrine, however, the possibility 
of such liability is quite remote. First, the infor
mation must have been false.211 To the extent that 
police files are accurate, a private security firm 
would not be guilty of defamation so long as it 
reported only information contained in such files. 
Trouble might arise if a firm reported incomplete 
information which raised an implication of crim
inal activity that would be dispelled if more com-
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plete information (perhaps also available in police 
files) were reported. Thus a firm might report that 
an individual had been arrested for embezzlement 
and fail to report that he had been exonerated. 
Even here, however, it is not likely under prevail
ing doctrines that the firm would be found liable 
for defamation. Reports such as retail credit re
ports and preemployment investigations have been 
held qualifiedly privileged when they are limited 
in distribution to persons such as prospective 
creditors and employers with an interest in the 
report.212 Negligence, even to the extent of reck
lessness, is not enough to dispel the privilege.213 

There must be a showing that the statement was 
made with "express malice." 214 Since, in most 
cases, it would be impossible to show ill will on 
the part of the private security firm, it would not 
be possible to recover for false statements or neg
ligent statements raising false implications about 
an individual's police record. 

The doctrine of qualified privilege may be dis
carded as courts become more sensitive to the 
private harm that flows from inaccurate or incom
plete statements of information contained in police 
records. 

Other theories for private tort recovery are even 
more doubtful. The tort of invasion of privacy 
usually requires that the information be more 
widely communicated than the limited distribution 
given to the reports of private security firms.215 
And the policy which underlies the doctrine of 
qualified privilege in defamation should also apply 
where the allegation is that a narrowly circulated 
credit or preemployment report contains informa
tion about police records which invades one's 
privacy. 

Recent cases such as United States v. Kalish~ 

271 F. Supp. 968 (D.P.R. 1967), which recognize a 
privacy interest in an individual's arrest record, sug
gest a basis for a different theory of recovery based 
on invasion of privacy. The invasion of privacy may 
be found not in the limited communication of 
arrest records, but in the divulgement of records 
which are supposed to be confidential. An individ
ual's privacy interest in his records is violated when 
a private security firm, through bribery or friend
ship, gains access to those records. Such a tort 
would resemble the first of Prosser's four torts of 
invasion of privacy-intrusion upon the plaintiff's 
solitude or seclusion.216 

State law sanctions against the disclosure of 
police records to private security firms, and against 
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the misuse and misrepresentation of those records, 
are seriously inadequate. There are no tried-and
tested state sanctions in this area. Legal doctrines 
such as qualified privilege in the area of defama
tion stand as substantial barriers to the regulation 
of the conduct of private security firms. Legal 
theories under which meaningful sanctions might 
be imposed are frankly novel. 

Federal Statutory Regulation 
Title VI of the Consumer Credit Reporting 

Act 217 imposes important regulations on the use 
of police records by private security firms. Pre
employment reports, credit reports, and insurance 
investigations prepared by such firms cannot in
clude "records of arrest, indictment, or conviction 
of crime, which, from date of disposition, release or 
parole, antedate the report by more than seven 
years." 218 Private security firms preparing such 
reports must "follow reasonable procedures to 
assure maximum possible accuracy of the informa
tion." 219 Finally, when a private security firm fur
nishing reports for employment purposes compiles 
items of information which are matters of public 
record and are likely to affect an individual's em
ployment prospects adversely, the firm must either 
notify the individual that public record informa
tion i'l being reported by it to a specified person 
or it must "maintain strict procedures designed to 
insure that such public record information is com
plete and up to date." 220 If the public record infor
mation pertains to arrests, indictments, convictions, 
or other legal action, the information "shall be 
considered up to date if the current public record 
status of the item at the time of the report ~,s 

reported." 221 This federal regulatory scheme is to 
be enforced by requiring that an individual be 
informed when a "consumer reporting agency" 
such as a private security firm is engaged to investi
gate him and by giving him access to the informa
tion compiled by the investigating firm. The act 
then imposes civil liability both for willful non
compliance with its provisions 222 and for negligent 
noncompliance.223 For willful noncompliance, the 
plaintiff can recover punitive damages as well as 
actual damages and attorney's fees, while only the 
latter two items are recoverable for negligent 
noncompliance.22~ 

One of the most substantial questions raised by 
the new statute is whether it lessens the require
ment of "express malice" as applied to statements 

made in employment and credit reports. Prob
ably this requirement is replaced by a negligence 
standard. The Act requires a reporting firm to 
"follow reasonable procedures to assure maximum 
possible accuracy" of its information. An individ
ual who is injured by dther willful or negligent 
failure to follow such reasonable procedures is 
given a cause of action. Thus, recovery for dam
ages resulting from inaccurate reporting of police 
records should be much easier under the new Act. 

It is not clear whether the Act affects the activi
ties of private security firms in obtaining police 
records to evaluate their own prospective employ
ees. The Act's restrictions apply to "consumer 
reporting agencies," which are defined as any indi
vidual or organization which "regularly engages 
in whole or in part in the practice of assembling 
or evaluating consumer credit information or other 
information on consumers for the purpose of fur
nishing consumer reports to third parties." 225 It 
might be argued that, if a firm qualifies as a "con
sumer reporting agency" because it regularly 
engages in furnishing reports such as credit and 
employment reports to third parties, the Act would 
apply only to reports prepared by the "agency" 
solely for internal uses. On the other hand, the 
Act's restrictions may apply only to reports pre
pared for third-party users. 

One other federal statute, Title VII of the Civil 
Rights Act of 1964,226 restricts the use that can 
be made of arrest records and thus dries up the 
market for the provision of such data by private 
security firms. Title VII prohibits discrimination 
in employment on the basis of race, color, sex, 
religion, or national origin.227 In Gregory v. Lit
ton Systems, Inc.,228 the court held that the use 
of arrest records as a factor in determining quali
fication for employment violated Title VII because 
it unjustifiably resulted in the employment of 
fewer blacks. The court reasoned that there is no 
evidence that arrest records are valid predictors 
of poor job performance, and that since a larger 
percentage of the black population than the white 
population has arrest records, the use of such 
records is inherently discriminatory. 

Federal Constitutional Restrictions 
Two questions arise in regard to federal con

slitutlG!!al restrictions upon access to police rec
ords. First, is any constitutional right violated by 
such access? Second, can the actions of private 
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security firms be considered state action so that 
they are subject to suit under 42 U .S.C. § 1983 
and the Fourteenth Amendment? The Fourteenth 
Amendment provides that: 

No state shall make or enforce any law which shall 
abridge the privileges or immunities of .citizens of the 
United States; nor shall any state depnve any person 
of life, liberty, or property, without due process of law; 
nor deny to any person within its jurisdiction the equal 
protection of the laws. 

Section 198a, enacted in 197I to enforce the Four· 
teenth Amendment, provides that: 

Every person who, under color of any statute, ordi· 
nance, regulation, custom, or usage, of any sta~e. or 
territory, subjects, or causes to he subj.ect~, an~ CI.uz~n 
of the United States or other person wllhm the Junsdlc, 
tion thereof to the deprivation of any rights, privileges, 
or immunities secured by the Constitution and laws, 
shall be liable to the party injured in an action at law, 
suit in equity, or other proper proceeding for redress. 

Recent decisions such as Menard v. Mitche1l 229 

and In Re Smith 230 suggest that a constitutional 
right may be violated by the dissemination of 
police arrest records by private security firms. It 
can be argued that a government agency that per
mits the distribution to private persons (such as 
employers and insurance companies) of its records 
of individuals arrested without probable cause, 
released upon a finding of lac~ of ev~dence, or 
acquitted is permitting substanual sanctions to be 
imposed upon such individuals without any. co~
viction of a crime. This is particularly offenSive If 
the arrest itself was unconstitutional (made with
out probable cause). However, even if the arrest 
was constitutional but the government agency 
developed information indicating the innocence 
of the arrestee and still allowed the arrest record 
to be disseminated, with all the harmful conse
quences, there is a good argument that due proc

ess is violated.231 

The constitutional right of privacy may also be 
violated by the dissemination of arrest records: The 
right of privacy is a funda~ental perso~al liberty 
protected against state invaSiOn by the F~urteenth 
Amendment. (See Griswold v. ConnectIcut, 381 
U.S. 479 (1965).) The core notion of the right 
of privacy is that there are. some. aspects of an 
individual's life which are highly Important and 
personal to him and in which society ha.s no 
compelling interest. An arrest record reveals mfor
mation which may be embarrassing and which 
may cause substantial harm to an i~div.id~al ~e
cause of erroneous inferences as to hIS cnmmahty. 
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Law-enforcement agencies may have a compeHing 
need for the maintenance of arrest records to aid 
in the investigation of crimes, but it is harder to 
show that a private employer has a compelling 
need for such. information. If an individual has 
been convicted, or perhaps if he has been acquitted 
as a result of the application of a doctrine such 
as the Exclusionary Rule which does not go to 
the merits of the case, the calculus is somewhat 
altered. Records of conviction are evidence that 
the individual did commit the act for which he 
was accused and are probative in varying degrees 
to certain private decisions, including the decision 
to hire or fire. And since the convicted individual 
has been granted a fair procedure for determining 
his guilt or innocence, he has a lesser claim to the 
privacy of his record. In this sense, .the right-of. 
privacy argument tends to merge With t~e ~ue
process argument-an indi~idual m~y lo.se .hls nght 
of privacy in records relatmg to hIS cnmm~l con
duct only if he was afforded due process .10. the 
determination of whether his conduct was cnmmal. 

Suits against police officials for damages result
ing from the disclosure of arrest records and for 
injunctions against such disclosure (at least w~en 
the arrest was made without probable cause) might 
well be successful under § 1983 of the Civil Rights 
Act of 1871. If it were shown that such an injunc
tion would be impractical to enforce, the plain
tiff might obtain an order directing the police 
department to destroy his records, or all the rec
ords of individuals arrested without probable cause. 

In order to successfully prosecute a Section 1983 
action against a private security firm, it must 
be shown that the firm's action constituted "state 
action." State action might be found in the licens
ing of private security firms by the state. The 
more extensive the state regulation, the better the 
argument for state action.232 It migh~ also be po~
~ible to establish state action by showmg the quasl
public character of much of the work performed 
by private security agencies, d., Amalgamated 
Food Employees Union Local 590 v. Logan Valley 
Plaza, Inc.,m and the extensive web of informal 
relationships that exist between such agencies and 
the police. 

If the "state action" argument fails, private secu
rity firms might be brought within t~e sco~ of 
an injunction directed against the pollce as alders 
and abettors in the dissemination of records sup
plied by the police. 
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Critique and Suggested Standards 
In many jurisdictions there are no restrictions 

upon the dissemination of police records to pri
vate persons. Such efforts as are made to regulate 
access to police records are extremely haphazard 
both in content and in enforcement. 

Three variable elements enter into any deter
mination of the restrictions that should be placed 
upon the dissemination of police records. The first 
is the nature of the record. Is it a record of an 
arrest without probable cause; an arrest followed 
by an acquittal on the merits; an arrest for a felony 
or for an harassment charge such as loitering; or 
an arrest followed by a conviction? Second, what 
is the intended use of the record? Is it to be used 
to determine eligibility for employment in a posi
tion where embezzlement or pilferage would be 
relatively easy; employment as a laborer; licensing 
as a private patrolman; or for investigati~n of 
credit? Finally, what is the method contemplated 
for controlling access to the record and how relia
ble is it? Is the method to be physical destruction; 
return of records; criminal penalties for unauthor
ized dissemination; or the right to inspect and 
challenge the record proposed to be disseminated? 

Some types of records are of much less proba
tive value than others. An arrest made without 
probable cause where no probable cause is later 
developed tells almost nothing about an individ
ual. Conviction records are at the opposite end of 
the spectrum; they are very good evidence that the 
individual committed the crime with which he 
was accused. Between these two extremes, the pro
bative value to the private decision to be made 
will vary with the nature of the information. How
ever, most employers and other private persons 
make a decision based upon the face of the record, 
without any consideration of the facts underlying 
the record or of the probative value of those facts, 
and without allowing the individual to attempt an 
explanation or crediting his explanation. For in
stance, what weight should be given to the follow
ing record: 

john Doe, arrested june I, 1965, at age 22 for inde· 
cent exposure. Released June I, 1965, for insufficient 
evidence. No other record. 

In such a case, it is impossible to ascertain whether 
John Doe was an exhibitionist, much less whether 
he still has exhibitionist tendencies. 

The use to be made of a record determines 
the cost of an incorrect decision resulting from 
insufficient information concerning an individual. 

If an individual is seeking employment as an 
armored-car guard, substantial justification exists 
for inquiring into any police record that he may 
have concerning armed robbery. There is much 
less justification for inquiring into a juvenile rec
ord of arrest for stealing hubcaps. If the employ
ment sought is that of an assembly-line worker 
with few opportunities for pilferage, the only rele
vant records may be those that suggest a high rate 
of absenteeism. Thus, a record of frequent arrests, 
followed by dismissals, for being drunk and dis
orderly or loitering would be an indicator of the 
employee's lack of reliability. 

Once the circumstances in which particular types 
of records are to be disclosed are determined, a 
scheme of regulations must be applied that will 
control access in the desired manner. Certain regu
latory schemes, such as prohibitions on the dis
closure of records by police department employees, 
have not been effective; and other solutions such 
as the physical destruction of records would pre
vent the use of records for legitimate purposes. 

Perhaps the simplest and least costly regulation 
would be to permit access by private persons to 
all records of all law-enforcement agencies. Other 
merits of this proposal are the elimination of 
secrecy in police records and impartial adminis
tration of the law. However, permitting public 
access to all records fails to recognize any individ
ual right of privacy concerning such records and 
reinforces the tendency of lay persons to lump 
together all police records indiscriminately. 

The right-of-privacy obJection might be over
come by allowing access to an individual's records 
only if he consented to such disclosure. This type 
of waiver system has the advantage, however mini
mal, of allowing the individual to make the deci
sion as to whether the job, or credit, or other 
goal he is seeking is worth the disclosure of his 
record. However, waiver systems have not been 
effective in preventing the discrimination faced by 
individuals with police records. Discrimination on 
lhe basis of arrest records is a great deal like dis
crimination based on race, sex, religion, or national 
origin. Where arrest records are freely available, a 
record is a permanent badge of inferiority lead
ing to predictably adverse reactions by those with 
lhe power to distribute economic and social bene
fits in our society. There is very little empirical 
basis for the discrimination that is practiced. And 
an arrest, unlike a conviction, may frequently occur 
with no voluntary act being made by an individ-
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ual. As with race, sex, national ongm, and, to a 
large extent, religion, a person can become branded 
without taking any affirmative act and there is 
nothing he can do to erase the brand. Moreover, 
discrimination on the basis of arrest records is 
closely related to discrimination on the basis of 
race, because it inevitably leads to the employ
ment of fewer blacks. 

Given the substantial interests that exist in pre
venting discrimination based on arrest records, a 
general waiver is inadequate. Most people have to 
have a job, and increasingly they have to have 
credit; thus they will be forced to waive the con
fidentiality oJ their records and thereby become 
the victims of discrimination. 

The .waiver approach has already been rejected, 
at least implicitly, by some courts. In Menard v. 
Mitchell, the FBI was said to be without author
ity to release its arrest records except to law
enforcement agencies for law-enforcement purposes; 
an individual's waiver should be irrelevant under 
this ruling. Moreover, the courts that have ordered 
the destruction of an individual's records have 
determined that waiver is inadequate protection.234 

If due process is denied by the dissemination of 
arrest records, it should not matter that a particu
lar individual has consented to such dissemination. 
If the state maintains a system in which the con
fidentiality of arrest records is waivable, it h, allow
ing penalties to be imposed upon individuals with 
arrest records, even though the individuals have 
been convicted of no crime and perhaps were 
arrested unconstitutionally (without probable 
cause). The penalties will result because ind.ivid
uals with arrest records will be forced to eIther 
reveal their records or suffer the inference that 
because they are unwilling to waive confidentiality, 
lhey have an undesirable record. Though a general 
waiver system should be rejected, there may be 
some situations in which waiver is acceptable, as 
will be discussed below. 

The problem of discrimination in employme~t 
might be solved by forbidding employers from dIS
criminating on the basis of arrest records. Arrest 
<:QuId simply be added to race, color, sex, religi~~, 
and national origin in Title VII of the ClVll 
Rights Act of 1964. Fair employment laws: h~w
ever, are notoriously difficult to enforce. Dlscnm
ination based on arrests may best be prevented 
by completely denying access to arrest recor?s .. A 
similar method of enforcement does not eXist m 
cases of discrimination on the grounds of some-
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thing apparent, such as race or sex, or something 
easily ascertainable, such as religion or national 
origin. 

The denial of all access by private persons to 
the records of public law-enforcement agencies also 
would be inexpensive and easy to administer. Such 
a rule is being considered in the formulation of 
Project SEARCH, which is developing a national 
computerized system of criminal-histories retriev
al.23fi The Committee of Security and Privacy of 
Project SEARCH has suggested that "private indi
viduals and agencies in investigatory occupations, 
including, for example, private investigators, credit 
bureaus, and industrial security agencies," be 
excluded from direct terminal access to Project 
SEARCH.236 

The disadvantages of an arbitrary Exclusionary 
Rule are that it encourages secrecy in government 
and totally prevents the use of criminal records by 
private persons for legitimate purposes. 

Thus, it appears that access to the records of 
law-enforcement agencies should be regulated on 
a more highly articulated and less arbitrary basis 
and should be coordinated with other methods of 
regulation discussed above-·for example, a waiver 
system could be implemented in conjunction with 
a general prohibition of discrimination in employ
ment based upon arrest records. Such a system 
would necessarily be more costly to administer but 
would strike a more equitable balance between 
the rights of the individual and the interests of 
employers and other private decisionmakers in ob
taining the information relevant to their decisions. 

Conviction records are perhaps the easiest to 
deal with. A conviction is an indication that there 
was an underlying criminal act and that the con
victed individual has been afforded due process 
in establishing the nature of his conduct. More
over, there is a long tradition that conviction is 
a matter of public record; indeed, notoriety may 
be one of the most important sanctions imposed 
by the criminal law. For rehabilitative purposes 
there should, however, be a possibility of for
giveness. The Fair Credit Reporting Act resolves 
the competing considerations by forbidding con
sumer reporting agencies, such as private security 
firms doing preemployment checks, to report con
victions where more than 7 years have elapsed 
from the date of release or parole, unless the report 
involves employment at a salary of more than 
$20,000 per year, more than $50,000 credit, or 

'. 

more than $50,000 of life insurance. These rules 
might be taken as a pattern for state statutes reg
ulating the confidentiality of police records. In 
order to be effective, such statutes should impose 
substantial criminal penalties, perhaps a $5,000 
tine and 6 months in jail, for the disclosure by 
public employees of confidential conviction rec
ords, and also should provide civil remedies for 
injunctive relief and damages. Moreover, the stat
utes should apply to employers and private secu
rity personnel who obtain such information. 
Finally, such statutes should be more rigorously 
enforced than has traditionally been the case for 
statutes pertaining to the confidentiality of police 
records. 

Records of arrests made without probable cause, 
and where probable cause is not subsequently 
developed, should be destroyed or returned to the 
individual. The probative value of such records 
is too low and the constitutional problems involved 
-in allowing their use to the detriment of individ
uals are too great to justify their maintenance. 
The destruction or return of records is the best 
method of preventing their disclosure. States 
should provide by statute for police department 
administrative procedures to classify arrests, and to 
destroy or return the records of arrests made with
out probable c;ause. Any individual aggrieved by 
the disposition of his record should be able to 
seek a c "'urt order for the destruction or return 
of his record. 

The most difficult case is that in which an arrest 
was made with probable cause, but the charge was 
subsequently dismissed for such reasons as insuf
ficiency of evidence or inability to obtain witnesses 
who will testify. The record indicates that the ar
rested individual may hav.e committed a criminal 
act, although he has never been afforded due 
process to establish his guilt or innocence. The 
Fair Credit Reporting Act provides at least mini
mal protection in such a case by prohibiting the 
disclosure of arrest records more than 7 years old 
unless the report concerns a job at a relatively 
high salary. or a relatively large amount of credit 
or life insurance. But greater restrictions can be 
imposed at the state level with minimum costs, 
while recognizing the legitimate needs of employ
ers and others .£or information. 

States should, by statute, create a state board 
with authority to determine what records can be 
disclosed for what purposes and for how long a 

period after the date of arrest. Records of a single 
arrest for a minor crime, such as loitering or petty 
larceny, or records of juvenile arrests, should be 
fully confidential. Limited access to records of mul
tiple arrests or records of a single arrest for major 
crimes should be permitted to specified persons 
or agencies for a specified range of purposes upon 
the waiver of the arrested individual. Thus, an 
employer seeking to employ a bank teller, an 
armored-car guard, a private detective, or a pri
vate security guard should be allowed access to 
records of an applicant'S arrest for robbery or 
embezzlement, upon the waiver of the applicant. 

Records of arrests followed by acquittals might 
be treated in the same way. A record of an acquit
talon the merits should be revealed only for a 
very limited range of purposes and upon a show
ing that the crime is relevant to the purpose, and 
any disclosure should contain a complete and ac
curate summary of the basis for acquittal. The 
dissemination of such records should be narrowly 
restricted. For example, an employer interviewing 
an applicant for a job as a private detective should 
have access to record's showing that the applicant 
has been arrested for extortion and was acquitted 
by a hung jury. If the applicant was acquitted 
because of application of the Exclusionary Rule 
or on some other procedural ground, his records 
might be treated in the same way as the records 
of an individual arrested and released for insuffi
cient evidence. 

Under the scheme outlined above, an individ
ual applying for a job classified as sensitive by the 
state board would be asked to sign a waiver of 
confidentiality and would be shown a list of the 
kinds of arrests that would be disclosed if he 
waived confidentiality in applying for that job. 
Thus he would see that an arrest without probable 
cause, or a juvenile arrest, or an arrest for a minor 
crime would not be reported. Additionally, de
pending upon the nature of the job, he might 
see that an arrest for a more serious crime, but 
one which is largely irrelevant to the position for 
which he is applying, would not be reported. If 
the applicant then signed the waiver but had an 
unreportable record, the employer would receive 
a notice from the state board that "the applicant 
has no reportable record." The same notice would 
be sent to the employer whether the applicant had 
no record or an unreportable record. All requests 
for reports would have to be processed through 
the state board; law-enforcement agencies would 
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be prohibited from releasing any of their records 
to private persons and agencies. 

Private security firms would not be allowed 
access to the system for any purpose other than 
checks upon their own prospective employees. If 
such firms were allowed any broader access, they 
would be able to develop files which could be 
used to frustrate the state's carefully articulated 
system for controlling access to police records. It 
would also be necessary to control the use by 
private security firms of the records they already 
possess in their files, since the state system might 
still be frustrated until such files became obsolete. 
Thus, the federal Fair Credit Reporting Act should 
be amended to forbid the reporting of police rec
ords or any records other than those made avail
able by the state board. This statute, with its 
notice and disclosure provisions, and civil liability 
for noncompliance should effectively seal the rec
ords currently in the hands of private security 
firms. 

Recent court decisions have created great confu
sion in the law concerning access to police records. 
The enormous increase in the number of computet:
ized criminal-information retrieval programs and 
the proposal to create a national linkup of such 
programs enormously increase the potential for 
abuse in the repo.ting of police records to private 
persons by the private security industry. Therefore, 
action on proposals such as those described above 
is particularly timely. 

D. GATHERING INFORMATION ON PRI· 
VATE CITIZENS FROM THIRD PARTIES 

Current Practice 
Private security firms, including consumer credit 

investigation firms, gather information about indi
viduals from third persons under varied circum
stances and for varied purposes. Credit extension 
involves gathering information from third persons 
less frequently than do other investigations, such as 
insurance checks. Credit records often concentrate 
on financial and legal information; "soft" data of 
the type that can be gleaned from friends and neigh
bors are less well-suited to the creditor's needs for 
fast, inexpensive information. 

Insurance companies are probably the biggest 
single users of reports gathered from third persons. 
Among other things, insurance companies are con
cerned about so-called "moral hazards"-homosex
uality, extramarital affairs, heavy drinking, and, 
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increasingly, drug use.237 The giants of insurance 
investigation are Retail Credit Company and 
Hooper-Holmes Bureau, but the former is also a 
giant in the consumer credit field. 

Probably the next most frequent reason for ques
tioning third persons is the preemployment check. 
The rationale for third-person inquiries as given 
by Retail Credit is that "a person is the product of 
everything to which he has ever been exposed. Be
cause this is true, his background is an essential 
factor to consider in hiring." 238 A set of specimen 
Retail Credit preemployment reports that we exam
ined invariably contained information obtained. 
from third persons, usually under the categories 
"Employment Record," "Health-Habits," and "Per
sonal Reputation." Sample entries for a fictitious 
Mr. James Carleton included such information as 
the following: 

Management and fellow workers [at a former job] 
were sorry to see him resign. 

He uses intoxicants on a moderate and infrequent 
basis. He has never been known to drink to excess or 
lise drugs. 

He is regarded as an individual with high moral 
standards and good character. • • • [T]he subject spends 
most of his leisure time with his family; we also learn 
he is active in the local American Legion Post where he 
holds the position of Treasurer. Wife's attitude and in· 
fluence would be considered helpful to subject.'" 

Retail Credit and Hooper-Holmes are also major 
firms in the preemployment investigation market. 
Many of the traditional private security firms, 
however, such as Burns and Pinkerton's, also per
form preemployment investigations. 

Other, less common situations in which private 
security firms may make inquiries of third persons 
include preparation of evidence for divorce cases, 
missing-persons investigations for insurance com
panies, and investigations of theft by plaut security 
personnel. 

Little is known about the procedures followed 
by private security firms in gathering information 
from third persons. Some glimpse of what is in
volved can, however, be gathered from a description 
by Frederick King, President of Hooper-Holmes 
Bureau, of the procedure followed by his company 
in conducting an insurance investigation of a man 
suspected of an extramarital affair: 240 

You go to a neighbor and establish rapport. Then you 
ask, "What's your opinion of X's home life: how do you 
think of him as a family man?" This will usually elicit 
some hint through the expression on the;r faces or the 
way they answer. Then you start digging. You press 
them as far as they go, and if they become recalcitrant. 

, I 

you go somewhere else. If you go to enough people, you 
get it. 

As opposed to extramarital affairs, homosexuality, 
according to Mr. King, "is one of the most difficult 
things to determine." Asked whether it is fair simply 
to report the suspicions of neighbors concerning a 
matter such as homosexuality, Mr. King responded, 
"We won't say he's a homosexual. We'll report, for 
example, that certain people feel he has homosexual 
tendencies." 241 

Third-person inquiries may sometimes be made 
under false pretenses; and occasionally the firm 
conducting the investigation does not realize that 
the reason which it gives for its investigation is false. 
An example of this occurred when American Home 
Products Corporation retained Retail Credit to 
investigate the personal affairs of a Senate Finance 
Committee aide who had helped to draft legislation 
opposed by the company. Retail Credit was told 
that the subject of its investigation was looking for 
a new job, and it gave that explanation to the man's 
friends and neighbors when it interviewed them.2-12 

Moreover, it is known that because of time and 
cost factors in the industry, there is a substantial 
built-in tendency toward inaccuracy. The typical 
employment report costs about $25.243 The investi
gators who prepare the reports are relatively low
paid employees. Twenty percent of Retail Credit's 
staff have no college training; 60 percent have had 
some college training; and only 20 percent have a 
college degree.~H Retail Credit investigators average 
11 Y2 reports per day.245 In addition to the time 
pressure, there is evidence that some agencies impose 
formal or informal quotas for derogatory informa-. 
tion. Witnesses who were former employees of Retail 
Credit stated to Senate Committee hearings held 
in 1969 by Senator Proxmire that they had had a 
quota for numbers of reports prepared daily and 
proportion of reports containing derogatory infor
mation.246 The president of Retail Credit, however, 
denied the existence of production quotas or of 
quotas for producing derogatory information.247 

An example of the inaccuracy that can result from 
the pressures on investigative personnel was revealed 
in hearings before the Senate's Antitrust and Mo
nopoly Subcommittee in 1969 by an employee of the 
Fredericksburg Credit Bureau, who testified that he 
was given a bonus over his $575 per month salary 
if h~ could average more than a dozen completed 
investigations per day. In making an automobile 
insurance investigation, he talked to two merchants 
who occasionally cooperated with him by giving 

information. One did not know the subject of the 
investigation; the other stated that the subject 
would drink to excess, though he was not known to 
drive in this condition. Though the investigator 
knew lhilt the latter informant had never visited 
the subject in his home and was not a close 
friend, he checked a box in his report indicating 
that the subject gets "drunk, stupefied, entirely out 
of control of his faculties" one or two times a month. 
According to testimony by the local sheriff and 
justice of the peace, the investigator'S report was 
com pletely erroneous.2.IR 

State Regulations 
State regulation of the techniques of private in

vestigators is virtually nonexistent. Many states reg
ulate detective agencies by statute,2.19 but the only 
limitation placed by these statutes upon investiga
tory techniques is an occasional prohibition of un
authorized entrance into a home; 250 and agencies 
investigating applicants for credit or insurance are 
generally exempted.2;;1 

Since 1968, when public attention began focusing 
on the abuses of credit reporting, several states have 
enacted statutes regulating credit reporting. As yet, 
these statutes are in effect only in a smaIl minority 
of jurisdictions, and the trend toward such legisla
tion may have been arrested by passage of the 
federal Fair Credit Reporting Act. 

New York and Massachusetts have enacted stat
utes that are fairly typical of the recent state legis
lation. The New York statute 252 covers credit 
reports only in the narrow sense; it does not cover 
preemployment reports or insurance investigations. 
The statute requires creditors, upon receipt of a 
written request therefor, to furnish to an individual 
who has been denied credit the name of any credit 
burea"l that made a report on th~ individual. The 
credit bureau, upon receipt of a written request, is 
then required to furnish to the individual the con
tents of any report concerning him that was fur
nished to the creditor, together with the facts and 
allegations upon which the report is based. If the 
inaccuracy of an item is reasonably established, the 
credit bureau is required to change it and to fur
nish a corrected report to anyone who has received 
a copy of the incorrect report during the preceding 
6 months. If an item remains in dispute, the credit 
bureau shall clearly note in any subsequent credit 
report that the item is disputed. The statute is 
enforced by providing a civil remedy for damages 
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and injunctive relief; ~nd a successful plaintiff is 
entitled to costs and reasonable attorney's fees. The 
statute also provides that if there is a willful viola
tion of a statute in connection with a report, the 
creditor and the credit bureau will not be allowed 
to claim any privilege in defense to an action based 
on publication or dissemination of information 
contained in the credit report. 

The r."Iassachusetts statute 253 applies to credit 
reports and employment or preemployment reports, 
but apparently not to insurance reports. This 
statute, unlike the New York statute, does not re
quire that the credit or job applicant make a writ
ten request for a report. Rather, whenever a credit 
grantor, employer, or prospective employer refuses 
credit or employment or terminates employment 
based in whole or in part on the "credit report," he 
is required to inform the applicant that he has been 
the subject of a credit report and to furnish the 
name and address of the credit bureau that fur
nished the report. The credit bureau is then re
quired to furnish to the subject the contents and 
sources of its report. The disappointed applicant 
IHay submit a statement or any clarifying data for 
inclusion in his report, and the credit bureau is 
required to reexamine its report and to make any 
appropriate changes therein. The credit bureau is 
forbidden to report information concerning trans
actions, other than bankruptcies, occurring more 
than 7 years prior to the date of its report. The 
statute is enforced by making a credit bureau liable 
"in damages for gross negligence in furnishing 
,. * • erroneous credit information or information 
prohibited to be reported. • • ." There is no pro
vision for costs or attorney's fees. 

The basic significance of the New York and 
Massachusetts statutes to the information-gathering 
activities of private security firms is the basis they 
provide for liability for misstatements that are not 
corrected. In addition, at least the Massachusetts 
statute prohibits the reporting of information more 
than 7 years old. There are notable gaps in the 
statutes' coverage; for example, neither statute 
covers insurance reports, which are a major source 
of abuse in the area of information gathering from 
third persons. 

State common-law tort doctrines, such as defama
tion and invasion of privacy, offer very few restric
tions on the activities of private security firms in 
gathering information from third persons. When a 
private investigator obtains false and injurious in-
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formation about an individual from his neighbors 
and reports it to an insurance company, a creditor, 
or a prospective employer, the investigator will 
almost certainly escape liability for defamation. 
Most American courts have held that the reports of 
a credit reporting agency to a subscriber whose 
legitimate business interests are involved, or appear 
to be involved, are conditionally privileged.254 The 
privilege can be lost if the reporting agency releases 
the report beyond the range of interested sub
scribers,m or if it acts with malice, which most 
courts have interpreted as actual ill will.256 A few 
courts hold that the privilege is lost if the reporting 
agency acts with a wanton and reckless disregard 
of the rights of others.257 And in a few courts, lack 
of reasonable grounds for believing in the truth 
of a statement 258 or a failure to exercise due care 
in making the report 259 will defeat the privilege 
and expose the reporting agency to liability for 
defamation. 

Thus, for example, a private investigator can gen
erally falsely report to a client that X is having an 
extramarital affair. As long as the investigator has 
no actual ill will toward X, and as long as his 
client has a legitimate business purpose for obtain
ing the information, the investigator will not be 
liable for defamation. In a few jurisdictions, if the 
investigator is sufficiently negligent in obtaining or 
reporting his information he may be held liable for 
defamation. But even if the doctrine of privilege is 
not a barrier to recovery, the sanctions against defa
mation are inadequate to control information gath
ering from third persons. Persons injured by reports 
of investigative agencies are unaware in most in
stances that they have been the subject of an investi
gation, let alone a false report. 

Potential liability for defamation not only affects 
the reporting of information gathered from third 
persons, it also imposes some restrictions upon the 
manner in which private investigators question 
third persons. Questioning concerning such subjects 
as extramarital affairs and homosexuality may suffi
ciently imply improper conduct as to defame the 
subject of the report. Although a court may believe 
that the social utility of credit reports is great 
enough to justify their protection by the privilege 
doctrine, it should not hold that implied defama
tions made in the course of gathering information 
for such reports are privileged. Such a rule would 
not inhibit a responsible private investigator, who 
will inquire about particular types of conduct rath
er than suggest particular conduct to his sources. 

'. 
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The rule of conditional privilege should not be 
extended when it. serves no social utility. 

If an action for defamation based on the gather
ing and reporting of information obtained from 
third persons is not likely to succeed, an action for 
invasion of privacy is even less likely to succeed. 
The tort of invasion of privacy is designed to pro
tect two interests: the interest of an individual in 
not having private aspects of his life publicized, 
and his interest in avoiding intrusions into his 
private affairs. The most well-developed aspect of 
the right of privacy is that concerning the avoid. 
ance of unwarranted publicity. An essential element 
of the tort is "publication." 260 It has been held 
that the dissemination of a private fact to a plain
tiff's employer 261 or to a small group of people 262 
does not constitute "publication." Judicial modi
fication of the requirement of publication may not 
enhance the likelihood of recovery, since it probably 
would be replaced by a rule of conditional privi
lege similar to that applied in the tort of defama
tion, i.e., that a communication made to someone 
with a valid interest in the subject matter, such 
as an employer or an insurance company, is privi
leged. However, some courts might in the near 
future be willing to find an invasion of privacy 
when a private investigator negligently disseminates 
information to persons not having a valid interest 
therein. 

The other theory upon which an individual 
might recover damages for invasion of privacy is 
intrusion into his private affairs. Private investi. 
gators frequently collect information about ex
tremely sensitive aspects of an individual's life
his sexual affairs, his relations with his wife and 
children, the character of his friends. There are 
cases recognizing that an intrusion into a plain
tiff's personal life can be an invasion of privacy, 
but the intrusion must be extreme.263 Apparently 
the only case that has considered a claim of inva
sion of privacy resulting from questioning of third 
persons is Nader v. Geneml Motors C01·pomtion.264 
Nader claimed an invasion of privacy resulting 
from various acts of investigators for General 
Motors Corporation, one of which was the question
ing of his friends under false pretenses about aspects 
of his personal life. The New York Court of 
Appeals held such questioning did not constitute 
an invasion of privacy. A fortiori, questioning of 
third persons which is not conducted under false 
pretenses is not grounds for an invasion-of-privacy 
suit. 

The holding of the New York Court of Appeals 
may be criticized, and other courts might be will
ing to find an invasion of privacy when private 
information is obtained from third persons under 
false pretenses. Under Professor Fried's rationale 
for judicial recognition of the right of privacy, 
control of private information is important be
cause the exchange of such information facilitates 
the formation of such important human relation
ships as trust and friendship.265 When a person com
municates personal information to a friend, he as
sumes the risk that the friend may voluntarily pass 
the information on to others. But he does not assume 
the risk that the information will become public 
because an interviewer convinces the friend that 
its disclosure will be beneficial to the person, or 
that the friend is under a public duty to divulge 
the information.266 Thus, judicial recognition that 
a person's privacy has been invaded when an 
investigator procures personal information under 
false pretenses would uphold that person's justi
fied expectations as to the privacy of his commu
nications to others. Under this theory, the friend 
who is questioned, as well as the subject of the 
inquiry, might have a cause of action for invasion 
of privacy. The friend is injured in that his ability 
to form relations of trust and friendship is less
ened when he is induced by trickery to reveal 
confidences. . 

Though questioning of third persons about pri
vate matters, even when conducted under false 
pretenses, has not been held to constitute an inva
sion of privacy, it might be held actionable as an 
intentional infliction of mental distress. Indeed, 
this was indicated by the court in Nader v. Gen
eml Motors Corpomtion.267 But this tort has much 
stricter requirements of pleading and proof than 
the tort of invasion of privacy. As the New York 
Court of Appeals stated, relief under this theory 
is available only if "severe mental pain or anguish 
is inflicted through a deliberate and malicious cam
paign of harassment or intimidation." 268 The law 
is applied in most jurisdictions to permit recovery 
for infliction of mental distress only if the defend
ant's conduct was outrageous and intentional, and 
if it resulted in actual physical or mental injury to 
the plaintiff.26B Thus, there appear to be few situ
ations in which courts will allow recovery for inten
tional infliction of mental distress resulting from 
questioning of third persons. 

In sum, the gathering of information from third 
persons is virtually unregulated, either by statute 
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or by common-law tort doctrines. A few states have 
&tatutes which forbid the reporting by credit agen
cies of information that is more than a certain 
number of years old, and which permit limited 
recovery for injuries caused by the inaccurate re
porting of information.270 However, such inaccu
racies must be the result of negligence or gross 
negligence in order to recover under these statutes. 

Common-law doctrines of defamation generally 
allow recovery for injuries caused by the reporting 
of false information only if the. reporting agency 
showed actual malice toward the plaintiff, though 
in some states recovery may be had if the report
ing agency simply is grossly negligent.271 

Thus, what little regulation there is concerns the 
reporting, rather than the gathering, of informa
tion, although the gathering of information might 
be regulated through the torts of invasion of pri
\'acy and intentional infliction of mental distress. 
However, the courts have not yet been willing to 
extend these torts to the procurement by private 
investigators of personal information from third 
persons. 

Federal Statutory Regulations 
The only federal statute regulating the gather

ing of information from third persons by private 
investigative firms is the Fair Credit Reporting 
Act.272 This statute is very similar to statutes regu
lating credit bureaus which have recently been 
enacted in some states. The federal statute explic
itly provides that state legislation is preempted 
only to the extent that it is inconsistent with the 
federal law.273 . 

The Fair Credit Reporting Act does not directly 
regulate the gathering of information from third 
persons. Rather, it regulates the reporting of such 
information and it requires that notice be given 
to the subject of the investigation. The Act applies 
to agencies furnishing reports for use by persons 
granting personal, family, or household credit or 
insurance, by employers, or by persons with a 
legitimate need for the information in connection 
with a business transaction with the subject of the 
report. The Act provides for notice to the subject 
of an "investigative consumer report." 274 An "in
vestigative consumer report" is a report "in which 
information on a consumer's character, general 
reputation, pers~nal characteristics, or mode of 
livi'ng is obtained through personal interviews with 
neighbors, friends or associates" of the consumer, 
or is obtained from "others with whom he is 
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acquainted or who may have knowledge concern
ing any such items of information." 275 Notice 
need not be given until 3 days after the date on 
which the report is requested. And only after the 
individual has received notice· that a report has 
been requested and has filed a written request for 
further information is he entitled to learn the 
nature and scope of the report.276 Thus, an individ
ual is given no opportunity in aUvance to deter
mine whether he wants to be the subject of an 
"investigative consumer report," or whether he 
would prefer to forego a particular transaction such 
as an application for employment or life insurance. 

Reporting agencies are forbidden to report any 
"adverse item of information which antedates the 
report by more than seven years." 277 Adverse infor
mation contained in an "investigative consumer 
report" cannot be included in a subsequent con
sumer report unless the information has been veri
fied in the process of making the subsequent report, 
or unless the ;information was received within the 
3-month period preceding the furnishing of the 
subsequent report. A reporting agency is required 
to "follow reasonable procedures to assure maxi
mum possible:: accuracy of the information con
cerning the :lndividual about whom the report 
relates." 278 When credit, employment, or insur
ance for personal, family, or household purposes 
is denied an individual either wholly or partly 
because of information furnished by a reporting 
agency, the user of the report must notify the indi
vidual of this fact and must furnish the name 
and address of the reporting agency.279 The report
ing agency must then, upon his request, furnish to 
the individual the "nature and substance of all 
information in its files" concerning him.280 The 
individual can then dispute particular items in his 
file, and if the dispute is not satisfactorily resolved 
by the reporting agency, the agency is required to 
include either a written statement furnished by 
the consumer, or a summary of that statement, in 
any subsequent reports.281 

The provisions of the Act are enforced by civil 
liability for willful or negligent noncompliance.282 

The statute may thus facilitate recovery for def
amation in a state court, in that it may raise the 
standard for accurate reporting by private investi
gators to that set forth in the federal statute, which 
requires "reasonable procedures to assure maxi
mum possible accuracy of the information" con
tained in the report. However, an individual who 
desires to bring a state court action for defama-

tion, rather than a federal court action for willful 
or negligent noncompliance with the federal statute, 
should avoid use of the federal statute's machinery 
for obtaining disclosure of information. No action 
can be brought "in the nature of defamation, inva
sion of privacy, or negligence" that is based on 
information disclosed pursuant to the federal stat
ute. Thus, the Fair Credit Reporting Act and state 
tort law offer competing, rather than complemen
tary, remedies. 

The Fair Credit Reporting Act is concerned 
with the accuracy with which information gath
ered in private investigations is reported to others. 
The subject of such a report is informed of its 
contents and given an opportunity to dispute 
information contained therein that may have ad
verse consequences. Recovery for injuries resulting 
from the distribution of inaccurate information is 
facilitated. The statute does nothing to regulate 
the kind of inforrnation that can be gathered and 
reported, or the techniques by which information 
is gathered. 

Federal Constitutional Restrictions 

The Constitution is largely irrelevant to the 
information-gathering activities of public and pri
vate agencies. The Constitution would prohibit 
extreme behavior by public police, and private 
security firms would probably also be prohibited 
from engaging in such behavior in' cooperation 
with public police. The police, for example, could 
not torture a suspect's next-door neighbor to force 
him to give evidence, nor could they arrest the 
neighbor and detain him until he talks. But the 
police seldom, if ever, engage in such activities. 
The normal practices of police and of private in
vestigators in gathering information from third per
sons are virtually uninhibited by the Constitution. 

The police are free to question third persons so 
long as the third persons are willing to be ques
tioned. Apparently the police do not violate an 
individual's constitutional rights if they use false 
pretenses to gather information about him from 
third persons. In Hoffa v. United States,283 the 
Supreme Court found that Hoffa's Fourth Amend
m(';nt rights were not violated when the govern
ment placed an informer among his entourage to 
gather evidence from Hoffa and his associates. The 
evidence so gathered was thus held inadmissible 
against Hoffa in a trial for attempting to bribe 
jury members. The Court reasoned that the Fourth 

Amendment does not protect a "wrongdoer's mis
placed belief that a person to whom he voluntarily 
confides his wrongdoing will not reveal it." 281 
If police deception to gather evidence directly from 
a suspect is hot a violation of the Fourth Amend
ment's prohibition against unreasonable searches 
and seizures, then a fortiori there is no violation 
of an individual's Fourth Amendment rights when 
the police use deception to obtain information 
from his friends and associates. Nor would private 
security personnel, acting in cooperation with the 
police and using deception to obtain information 
from third persons, violate an individual's Fourth 
Amendment rights. Under the Court's reasoning 
in Hoffa, an individual who communicates his 
thoughts to another assumes the risk that those 
thoughts will be exposed by deceptive methods.285 

Private investigators do not usually cooperate 
with the police in their information-gathering 
activities but are acting for purely private pur
poses. Typically, private investigations are made 
for insurance or employment purposes. The pri
vate investigator is even further removed from 
constitutional restrictions in the absence of the 
"state action" which is a prerequisite for applica
tion of the prohibitions against interferences with 
the constitutional rights of individuals that are 
contained in § 1983, enacted under the Fourteenth 
Amendment.286 

While there are few constitutional restrictions 
upon the procurement of information from third 
persons, there is one theory that may lead to the 
imposition of restrictions on the public police and 
on private investigators acting in cooperation with 
them. When police questioning of third persons 
to gather information about an individual is suf
ficiently intrusive and sufficiently without justifica
tion, the constitutional right of privacy which the 
~upreme Court recognized in Griswold v. Connecti
cut 287 may be violated. Since the scope of this right 
of privacy is as yet unclear, it is difficult to deter
mine what restrictions it may place on the police. 
If an individual were questioned concerning his 
sexual relations with his wife, there would probably 
be a violation of the right of marital privacy rec
ognized in Griswold. If the individual's neighbors 
were questioned on the same subject, the conduct 
is somewhat less intrusive, but if the intrusion was 
without justification, it might well be found a vio
lation of the individual's constitutional right of 
privacy. If, however, the police were to question an 
individual's neighbors concerning his whereabouts 
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on a particular night when he was suspected of 
having committed a crime, no court would seriously 
entertain a suggestion that the individual's constitu
tional right of privacy had been violated. The 
only restrictions the courts might develop in this 
area would likely focus on whether the police jus
tifiably suspected the individual of having com
mitted the crime. The courts undoubtedly would 
allow such interrogation upon a showing that the 
police had superficial justification for suspicion. 
While the requirement of probable cause for highly 
intrusive activities such as an arrest or a search 
of an individual is sound, such a requirement for 
relatively nonintrusive measures such as interro
gation of an individual's neighbors would inhibit 
police investigations to obtain probable cause. 

There may be some argument that police use of 
deception to question a third person about an 
individual is a violation of the third person's right 
of privacy. The police may have used deception 
to gain entry into the third person's house and 
to elicit information from him which he otherwise 
would not have revealed. Though this theory is 
as yet untested in the courts, it probably would be 
held that such activities are privileged at least so 
long as the police had a reasonable basis for mak
ing such inquiries and a reasonable basis for 
believing that deception was necessary to obtain 
the information sought. 

Private security personnel, when acting in coop
eration with the public police, would likely be 
subject to the same minimal restrictions deriving 
from the constitutional right of privacy. 

The Constitution, in sum, places very few re
strictions upon the information-gathering activities 
of public police and even fewer restrictions upon 
such activities by private investigators. The prin
cipal activities of private security firms in this area, 
such as the procurement of information for life 
insurance and employment background reports, are 
unaffected by constitutional restrictions. 

Critique and Suggested Standards 
In order to criticize present regulations and to 

suggest new standards, it is necessary first to iden
tify what abuses exist or may exist when private 
investigators gather information about an individ
ual from third persons. Questioning of third per
sons normally is not very intrusive, and in many 
situations there is substantial justification for such 
questioning. Employers have a need to gather 
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information about their employees which will help 
them to predict job success; to the extent that 
employers are thereby able to make more rational 
hiring decisions, there is a general economic bene
fit. Insurance companies have a need for informa
tion which will help them to calculate their risk 
of loss; to the extent that they are able to make 
rational cost allocations, the costs of insurance can 
be allocated more fairly and the total costs can be 
reduced. When an insurance company is fa!=ed with 
? suit based on permanent disability and it hires 
a private investigator to question neighbors about 
the 'plaintiff's activities, the social interest in pre
venting frauds on justice and in securing lower 
insurance premiums 'is served. 

Generally, then, private security firms perform 
valuable social functions in gathering information 
about individuals from third persons. There are, 
however, four problem areas. First, individuals who 
apply for a job or for insurance under present regu
latory standards generally do not have an opportu
nity to make an informed choice as to whether they 
would prefer to forego the insurance or the job 
and thus avoid a background investigation. Sec
ond, private investigators may be careless in gath
ering and reporting their information, with the 
result that individuals are injured by inaccurate 
adverse reports. Reports based on information fur
nished by third persons are more likely to be 
inaccurate because such information is peculiarly 
unreliable. Neighbors may distort or fabricate be
cause of a grudge, and a private investigator has 
little basis for evaluating the reliability of his 
informants. Yet legal doctrines that allow recov
ery for defamation against a private investigator 
only if he acted with actual malice toward the 
plaintiff offer little incentive to the industry to 
improve the accuracy of its reports. Third, the 
questioning of third persons by private security 
personnel under false pretenses may invade the pri
vacy of an individual's· relations with his friends. 
The formation of intimate relations is hampered 
when individuals must fear that their communi
cations with friends may be revealed, through 
trickery, to a private investigator posing, perhaps, 
as a public official or as the representative of a 
prospective employer. Courts, however, have been 
unwilling to provide a remedy for invasion of pri
vacy under such circumstances. Finally, there may 
be some lines of inquiry which are so intrusive, and 
for which the justification is so slight, that ques
tioning should be prohibited entirely. 

There are two broad approaches to the regula
tion of information gathering from third persons. 
The first approach would be a scheme which at
tempts directly to prohibit the procurement and 
reporting of certain information. The second ap
proach would be a "laissez-faire" concept, provid
ing inc,entives for private security firms to act in 
a desired fashion and facilitating the ability of 
individuals to control the collection of information 
about themselves. The first approach requires many 
difficult value judgments for which there is little 
empirical guidance. It must be determined, for 
example, when, if ever, an investigator is justified 
in asking a man's acquaintances whether he drinks 
too much, or whether he is happily married. And 
direct prohibitions in this area pose a substantial 
enforcement problem. If people such as employers 
believe that a particular item of information is 
particularly important, they will try to obtain it 
regardless of the prohibitions. 

In the absence of any e~perience with the direct 
control of infonnation-gathering activities and the 
enforcement of such control, it would seem prefer
able to follow the second, or laissez-faire, approach 
to regulation. The goals of such an approach 
could be achieved either through amendments to 
the federal Fair Credit Reporting Act or through 
state legislation. Because the Fair Credit Report
ing Act provides a good basis for regulation in this 
field, because many states may be unwilling to act, 
and because there is a need for national minimum 
standards of protection in this area, the following 
proposals are made in the form of suggestions for 
amendment of the Fair Credit Reporting Act. 

At present, individuals are not able to learn the 
nature and scope of a report that is being prepared 
concerning them, or even to learn that a report 
is being prepared, until the report has already been 
requested and an investigation is likely already 
under way. The Act should be amended to require 
that before a background investigation (in the 
language of the Act, an "investigative consumer 
report") is commenced on an individual who has 
applied for some benefit, he should be fully in
formed of the nature of the report and the scope 
of the investigation. He would thus be enabled to 
make an informed choice about whether to forego 
the benefit (e.g., life insurance or credit) and 
avoid the investigation.2BB 

In order to provide incentives for private secu
rity firms to be more accurate, the Act should facil
itate recovery for injuries resulting from inaccurate 

information contained in reports. An individual 
currently may obtain disclosure from a reporting 
agency of the nature and substance of the informa
tion possessed by the agency pertaining to him. But 
information so disclosed can be used only in law
suits arising out of willful or negligent violations 
of the Act. Such information should be available 
for use in any state or federal suit based on def
amation, invasion of privacy, intentional infliction 
of mental distress, or any other theory. 

The Act at present allows recovery for injuries 
resulting from negligent violation of the provision 
of the Act which requires reporting agencies to 
"follow reasonable procedures to assure maximum 
possible accuracy of the information" which they 
report. Though this provision has not yet been 
interpreted by the courts, it appears to establish 
a standard that is more difficult for a plaintiff to 
meet than a simple negligence standard. For exam
ple, proof that the employees of a reporting agency 
were negligent in collecting and reporting a par
ticular item of misinformation might not be suf
ficient to establish liability under the Act. If the 
employees of the reporting agency were negligent, 
but the agency had exercised due care in estab
lishing reasonable procedures to insure the accu
racy of its information, it would not appear to 
be in violation of the Act. 

The Act shrould be amended to make reporting 
agencies strictly liable for injuries caused by inac
curate information reported by them. Intent or 
negligence would then be irrelevant; the reporting 
agency would be held liable if it made a mistaken 
report resulting in injury. Courts in the last few 
years increasingly have held manufacturers strictly 
liable in tort for injuries caused by their defective 
products. The trend has been so widespread that 
strict liability is now the general rule for manu
facturers of goods. The reports prepared by pri
vate investigative firms are as much products as 
automobiles or electric drills. The preparation of 
such reports is fairly standardized, and they have 
a high potential for causing injury if they are 
defectively made, although the latter requirement 
is becoming increasingly irrelevant in the area of 
products liability. 

Thus, the same reasoning that has led courts to 
develop the rule of strict liability for defectively 
manufactured products should influence Congress 
to make strict liability the rule under the Fair 
Credit Reporting Act, at least for "investigative 
consumer reports" which are based on interviews 
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with third persons. Loss occurring as a result of 
defective reports can best be borne by the report
ing agency, which can insure against the risk and 
can spread the cost among all consumers. And if 
reporting agencies are required to bear the risk 
of loss occasioned by inaccurate information, they 
will have a powerful incentive to improve the 
accuracy of their collection and reporting proce
dures. A rule of strict liability might force the re
porting agencies and their clients to determine that 
some information, such as that relating to extra
marital affairs or homosexual tendencies, is so in
herently unreliable and of such marginal relevancy 
that it is not worth the risk of collection and report
ing. But the decision of whether to collect such 
information would be made in a decentralized 
fashion by those who bear the risk of loss and ob
tain the benefits derived from the use of such 
information. 

The imposition of strict liability for inaccurate 
words in reports as well as for defective products 
should not be shocking. The law has long applied 
a rule of strict liability for defamation, and inaccu
ra.te, adverse information derived from interviews 
with third persons is usually defamatory. But just 
as the courts long favored the development of nas
cent manufacturing industries by inhibiting recov
ery against a manufacturer of defective products, so 
the courts have favored retail credit bureaus in their 
early stages of development by applying the rule 
of privilege to their reports. With credit bureaus and 
other investigative agencies now well established, 
they are more a threat than a hope; it is time to 
apply the traditional rule of strict liability for in
juries caused by their inaccurate reports. 

The Fair Credit Reporting Act also should be 
amended in one final respect. In order to prevent 
invasions of privacy resulting from the procurement 
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of information about an individual from his friends 
and acquaintances under false pretenses, the Act 
should require that an investigator making an "in
vestigative consumer report" identify himself, his 
firm, and the purpose of his inquiry. Most of the 
information needed by investigative firms for such 
purposes as employment reports and insurance re
ports c.an be obtained in an open manner. The 
unusual case, such as the investigation of a crime, 
which may require the use of deception, is best 
left to public law-enforcement agencies. 

Courts and legislatures have largely avoided the 
issues that are involved in the collection of informa
tion about individuals from third persons. But there 
is a significant need for regulation which is rapidly 
becoming more urgent with the trend toward com
puterized storage and retrieval of information main· 
tained by credit bureaus and other reporting agen
cies. When the "soft" data that are gathered from 
third-person interviews are forced into the format 
required for computerized storage and access, the 
potential for inaccuracy is greatly increased. The 
potential for harm is also increased as it becom~s 
possible to gain access to central computer files from 
anywhere in the nation, and as the dispersal of com· 
puter terminals to users makes control of unauthor
ized access more difficult. The suggestions made 
above, added to the Fair Credit Reporting Act, or 
enacted in a state statute incorporating the federal 
Act's requirements concerning disclosure, should 
provide a workable scheme for correcting the abuses 
that exist in the area of gathering information from 
third persons. In addition, the suggestions discussed 
in Chapter V of this report with regard to ways of 
reducing impersonation of, and confusion with, 
public police are also relevant here, since these 
measures should make it less likely that an investi
gator will obtain information improperly. 

" 

IV. LAW ENFORCEMENT AND PROTECTION FUNCTIONS: ARREST} 

DETENTION} SEARCH} INTERROGATION} AND USE OF FORCE 

A. CURRENT PRACTICE AND PROBI_EMS 

While many business organizations hire private 
policemen for the deterrence that results from their 
mere physical presence, many employers expect their 
guards and detectives to take certain actions when 
confronted with disturbances, crimes, and threats to 
life and property. Therefore, private security forces 
perform various law-enforcement and protection 
functions including arresting and detaining sus
pected shoplifters, ejecting persons from private 
property, quieting disturbances, and defending 
against potential attackers. These activities, akin to 
public poiice functions, create the greatest risk of 
infringement upon the rights of innocent citizens. 

Private :Iecurity personnel engage in enforcement 
and protective functions in a variety of situations 
and for a variety of employers. Retail stores hire 
guards or detectives to stop or arrest shoplifters; 
many businesses hire night watchmen or gV;lrds to 
arrest or deter burglars; many manufacturL:'6 con
cerns employ guards to control access to their plants 
during working hours; guards are hired at sports or 
entertainment events to expel gate-crashers or to 
control unruly spectators. 

It if; difficult to generalize about current practices 
in handling such situations. The standards and pro
cedures for in-house as well as contract guards vary 
with each employer involved. However, some conclu
sions about certain functions, such as arrest, search, 
and interrogation, can be drawn from the instruc
tions given by some contract guard agencies. 

In general, the major contract guard agencies, at 
least in their training and instructions, attempt to 
restrain the apprehension, search, and questioning 
activities of their guards. For example, some con
tract firms caution employees that if they deny per
sonal liberties without legal justification, both the 
employee and the company may be subject to civil 
and criminal liabilities. The instructions strongly 
recommend that whenever possible all matters of 

arrest and search be turned over to the local police 
authorities. As to the use of force in the arrest proc
ess, these firms typically caution employees to use 
force only where a serious violation of the law is 
involved, and only as a last resort when all less 
harmful means have failed, and to use only the 
amount of force necessary. Deadly force should be 
used only when necessary to protect life, never prop
erty. They are less cautious a!; to searches. Guards 
are advised that the right of an arresting official to 
search a person legally taken into custody is well 
established in law and that when the guard becomes 
involved in the position of arresting a person who 
has committed a felony or a serious type of crime, 
it must be determined if this individual does have 
a weapon that could assist in escape or allow pos
sible harm to the guard or other persons. They 
further advise the guard to treat any person who has 
been apprehended in the commission of a serious 
crime as though he will kill the guard if he gets 
the chance. 

Other firms discourage arrests by informing guards 
that they are not authorized to make an arrest 
unless they are deputized. They similarly discourage 
searches by advising that the guard is not authorized 
to search a person under any circumstances unless 
he is deputized and has made an arrest. But instruc
tions are not quite so negative with respect to inter
rogation. Some guards are admonished not to try 
to obtain a confession from a suspect, but those 
same guards are not prohibited from accepting 
statements from witnesses. The guards are told that 
when involved in reporting an incident, they are to 
obtain names, addresses, and written or verbal 
statements from witnesses in regard to the incident. 

Still other firms try to avoid problems by encour
aging employees to rely upon the public police for 
arrests. 

There is no indication that any of the relatively 
detailed training instructions are impressed upon 
the guards by their supervisors in the course of 
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day-to-day operation. Indeed, our survey of private 
security personnel indicates not only that guards 
are largely ignorant of the extent of their powers 
but that many guards mistakenly assume they have 
more power than they actually have.289 For exam
ple, 18 percent of those surveyed stated that they 
did not know their legal powers to detain, arrest, 
search, and use force; and 23 percent stated that 
they were "somewhat unsure" of their powers. More
over, a small, but significant number (5.5 percent) 
felt that their arrest powers were the same as a 
public policeman's. When asked how often they feel 
unsure of their actions when handling actual crime
related incidents, 10 percent were usually unsure and 
an additional 19 percent were "sometimes unsure." 

In addition to these findings, the reported inci
dents and litigated cases involving improper force 
or arrests indicate that the caution expressed in 
training may not be carried out in the field. One 
example involved an assault and battery by a 
guard: 290 

For the wife of a member of Congress, an encounter 
with a guard in the parking lot of a drive-in restaurant 
caused the loss of her front teeth. She was spotted drink
ing a beer in her Lincoln Continental by a guard who 
knew that it was against policy and maybe against the 
law. He walked to her car, asked her to stop drinking 
the beer. and was told to go :to hell. Instead of calling 
the pc. lice. the guard hit her in the mouth with his 
nightstick. 

In another case of false arrest,291 the injured party 
claimed that he was the victim of a "contest" among 
a department store security force to see which guard 
could garner the most arrests in one month. Indeed, 
assault and improper or wrongful detention appear 
to be among the more important problems involv
ing private police.292 

Wrongful-detention problems arise most frequent
ly in the context of retail store security. The fol
lowing case is fairly typical of the fact situations 
encountered in reported cases involving retail 
stores: 293 
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On Friday. July 29. 1966, at about 12:30 p.m., plain. 
tiff drove her automobile to the Hecht Company store 
and went to the women's sportswear department. A 
month or two before she had purchased at the sallie 
store a three· piece 'bikini-set', consisting of a bra, a 
'bikini' and a pair of pants, low-waisted, knee length, 
thin, tight, with rumes at the knees. The Court is ad
vised that such a garment is known as a 'hip-hugger'. 
The pants were blue-green in color, and plaintiff wanted 
to see if she could find a 'top' or blouse to go with 
them. 

When she entered the store she was carrying the 
pants either in a paper bag or in her purse • • • 

Two female store detectives first noticed plaintifl 
while she was taking garments olf the rack. They did 
not see the pants or the paper bag .... The detectives 
hecame suspicious of plaintiff and decided to watch 
what she did in the fitting room, which could easily be 
done through vents in the walls which separate one fit
ling room from those on each side of it. When the de
tecth'es began to observe plaintiff in the fitting room, she 
was putting on the pants preparatory to trying on the 
several tops or blouses. The blouses were not of a length 
or material which would ordinarily be thought appro
priate to go with the pants. but de gllstiblls 71011 est 

dislm/fll/dlllll. None of the tops or blouses pleased plain
tiff, she put them and the slacks back on the hangers, 
and put the pants into a paper bag, which she took out 
of her handbag or appeared to take out of her handbag. 

Plaintiff then left the fitting room, replaced the 
blouses and slacks on their racks and left the depart
ment, carrying her han1bag and the paper bag contain
ing the pants. ••• The detectives noticed that 
plaintiff had left an empty hanger in the fitting room; 
they had seen no tags on the pants, and found none on 
the floor of the fitting room. 

The detectives discussed the matter with the chief 
security officer and it was decided that one of the detec
tives, Mrs. Williams, should stop plaintiff as she was 
leaving the store and inquire about the contents of the 
paper bag. Double doors lead from the store onto 
Fenton Street, and as plaintiff put her hand on the 
second door, Mrs. Williams took 1'Iaintiff's arm, dis
played her deputy sheriff's badge, and asked plaintiff 
to come with her to the office to explain the contents 
of the paper bag. Plaintiff did not demur, but asked 
Mrs. Williams to let go of her arm, saying that she 
would accompany her to the office. Mrs. Williams com
plied with plaintiff's request, and she and the other 
detectiVe walked on either side of plaintiff up the cen
ter aisle to the escalator. There were relatively few 
peopl~ in the store at that time. probably fewer than 
plaimiff believed but more than the detectives admitted. 
Plaintiff naturally felt they were all looking at her, and 
she heard a salesgirl say: 'They've got her: Plaintiff saw 
no one in the store whom she recognized, At the esca
lator, the three women were joined by the chief secu
rity officer, who accompanied them down the escalator 
and across the lower floor to the office. Plaintiff sat in 
a chair by the desk; the door was open; the· store em
ployees looked in the paper bag, examined the pants, 
saw that they had no tags on them, and when plaintiff 
told them she had purchased the pants at the store as 
part of a three-piece set a month or two before, checked 
the records and found that plaintiff had indeed pur
chased a three-piece set, but could not tell from the 
records whether the pants had actually been a part of 
that sale. Upon learning this, the chief security officer 
stated that re would give plaintiff the benefit of the 
doubt, apologized to her, and told her that she might 
go. 

For the damages suffered in the above incident, 
plaintiff was awarded $500.00. 

More recently, this same retail department chain 

-. 

---------- --------------~------------------------y.-

h:.!\ been subject to two sizable damage claims. In 
the first instance, a secretary was paid $30,000 in 
an out-of-court settlement of a lawsuit in which she 
claimed that store guards "attacked" her on a public 
street and tried to force her to confess to stealing 
some gloves.294 In the second instance, a 31-year-old 
man was awarded $165,000 for a I Y2-hour detention 
by department store guards who suspected him of 
stealing a pair of cuff links.29i1 

Lawsuits for false arrest are not, however, con
fined to the retail store situation. In a 1968 case, a 
jury awarded $400,000 to a hotel guest for damages 
suffered when the hotel security officer confined her 
and her daughter in their hotel room for failure 
to pay a hotel hill. While the basic judgment was 
upheld, damages were reduced by the courts to 
$75,000.296 

Thus, abuses of the enforcement powers of private 
security forces do occur, and with sufficient fre
quency and severity to result in a substantial num
ber of reported cases often involving large damage 
awards. 

B. GENERAL RESTRICTIONS AND LIABILI· 
TIES 

There are two basic sources of restrIctIons on 
the enforcement and protection activities of private 
security personnel. The first is the criminal law, 
which imposes fines and jail sentences for such 
crimes as assault, battery, murder, manslaughter, 
and negligent. homicide.291 Criminal liability can 
be avoided, however, by a legal justification or de
fense,298 such as self-defense, defense of property, 
prevention of crime, or apprehension of criminals,299 

The second basic limitation is tort law. There 
are an almost endless variety of torts that could be 
brought to play in circumstances involving security 
enforcement and protectfon activities. The most 
frequent torts involved are false imprisonment (the 
nonconsensllal, intentional confinement of a person 
without lawful privilege for an appreciable length 
of time) and assault or battery (the intentional 
harmful or offensive touching of another, or the 
threat of such). However, there are various other 
torts that might be involved: d'efamation, if the 
activity results in a public injury to reputation; 
malicious prosecution, if formal criminal proceed
ings are. instituted without probable cause and ·with 
malicious purpose; negligence, if the guard acted 
without due care for the rights of others, even if 

he did not intentionally undertake such action, 
For example, the following factual situation de

scribed by the court in Reicheneder v. Skaggs Drug 
Cent(~l','o" gave rise to three distinct tort claims: 

Reicheneder testified that while browsing he picked 
lip two sparkplugs. Frank Kllbasek, the manager of this 
store, testified that from his office he could observe the 
floor and saw Reicheneder put the spark plugs in his coat 
pocket and observed him walk to the front of the store. 
Kubasek left his office and proceeded I" stop Reichene
der, asking him if he had anything in his pocket that 
belonged to the store and [Reicheneder] replied that he 
did. Reicheneder testified that he kept the sparkplugs 
in his hand, and did not have them in his coat pocket. 
Reicheneder repeatedly admitted to having the spark
plugs in his possession. There was still a checkout 
counter that the plaintiff had not passed at the time he 
was stopped by Kubasek to come to the manager's office 
and he complied voluntarily. After entering the office 
there was a discussion during which time Mr. Maples, 
the assistant manager, was present. During the conver
sation Maples was instructed by the manager to call the 
police, and police officers arrived. Kubasek explained to 
the police officers what had taken place and he 'had a 
shoplifter', pointing out Reicheneder. The police took 
plaintiff into custody, led him from the store through 
the sales area, handcuffed him outside the store and 
took him to the police station where he was detained 
from twenty to thirty minutes and charged with shop
lifting. Kubasek testified that he had mentioned this 
incident to some of his employees, stating that he had 
a shoplifter but not giving Reicheneder's name. Rei
cheneder was later tried on the charge of shoplifting and 
was acquitted. 

The suspected shoplifter in this case sued for false 
imprisonment, malicious prosecution, and defama
tion. The court found the store liable for false 
imprisonment, because the store employees wrong
fully caused the police to take the plaintiff into 
custody. For this interpretation of false imprison
ment, the court relied upon a rule applied in some 
jurisdictions: "When a person points out another 
as the perpetrator of a crime and requests or directs 
police officers to arrest him, the person making the 
request or the direction is liable for subsequent 
false imprisonment even though he acted in good 
faith," 301 For the injuries caused by this false im
prisonment, the plaintiff was awarded $10,000. As 
for the defamation claim, the court found that the 
statement to some employees that the plaintiff was 
the shoplifter, plus the taking of the plaintiff from 
the store by police officers in view of those same 
employees, was sufficient to constitute defamation. 
The court awarded $15,000 in damages for this 
claim. The court dismissed the malicious prosecu
tion count because the jury found that the store 
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acted without malice in causing a complaint to be 
filed against the plaintiff. 

While there are various legal theories for holding 
a security officer liable for improper conduct, other 
legal theories may enable a private security guard 
to escape liability. 

First, no false imprisonment, assault, battery, or 
other tort usually exists if the plaintiff freely con
sents to the interference. For example, in the Rei
cheneder case (described above) the court held that 
the imprisonment of Reicheneder did not begin 
until the police were called in. Up to that point 
the court found that plaintiff was voluntarily co
operating with the store manager's request to 
accompany him to the store office.302 Of course, 
consent cannot be obtained by threats, physical vio
lence, coercion, or misrepresentation, nor can one 
take action beyond the scope of that which is per
mitted by the consent.a03 

Another means of avoiding liability is to rely 
upon a "legal privilege." The available legal privi
leges were briefly outlined in the general discussion 
above and wiIl be discussed in greater detail in 
the following sections. Finally, whenever negligence 
is charged, one can avoid liability by proving that 
he acted reasonably under the circumstances, or by 
showing that the plaintiff acted unreasonably or 
assumed the risk of injury. 

C. TORT I.A W GOVERNING ARREST 

Every citizen has some privilege to arrest a person 
who is committing or has committed a crime, and 
to turn that person over to the proper authorities.a04 

In common parlance, this privilege is referred to 
as the power of "citizen's arrest." The power exists 
in every state by virtue of statutes or of court deci
sions under the common law. However, the extent 
and nature of the power varies from state to state. 
In some states, the common law still controls. Thus, 
a private citizen can arrest for a felony committed 
in his presence (or out of his presence if he has 
reasonable grounds to believe that the arrested 
person committed the felony) and can arrest for a 
misdemeanor only when the misdemeanor involves 
a breach of peace and is committed in his pres
ence.a06 In ot~er states, the powers of arrest have 
been expanded so that a citizen can arrest for any 
misdemeanor if committed in his presence.308 

The power of citizen's arrest is of limited value 
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to the private security officer. In many states the 
privilege is lost if the arresting person is mistaken 
in some respect, no matter how reasonable. For ex
ample, in the case of a felony arrest, while a citizen 
is aIlowed a reasonable mistake as to the identity 
of the felon, he is allowed no mistake as to whether 
a felony has in fact been committed.a07 As to mis
demeanors, no mistakes are allowed: The arrested 
person must be guilty of the misdemeanor.aos In 
addition, a private security guard cannot arrest for 
a misdemeanor unless the misdemeanor was com
mitted in hh presence. Since shoplifting is often 
merely a misdemeanor and since actual guilt and 
presence are required for misdemeanor arrests, shop
lifting arrests are extremely precarious.309 Since the 
power of arrest often varies with the classification
felony or misdemeanor-of the crime being com
mitted, the private citizen must be fairly sure of his 
state's penal code before arresting someone. Finally, 
the arrest power is valid only where the purpose 
of such arrest is to turn the suspect over to proper 
public authorities as soon as is practicable. The 
arrest power does not allow detention for other pur
poses (such as to obtain a confession) , and liability 
is imposed if there is unreasonable delay in turning 
the suspect over to the authorities.3lo 

D. TORT LAW GOVERNING DETENTION 

Under the common law, a property owner had 
the right to defend his personal property from 
wrongful dispossession and to recapture it if wrong
fully taken by another. However, these privileges, 
particularly the more relevant one of recapture, 
have been subject to various restrictions and limita
tions, making mistakes very costly.311 These restric
tions, plus the limited usefulness of arrest powers 
in cases of misdemeanors, have render'ed merchants 
relatively helpless in the face of sharp increases in 
the incidence of shoplifting. As a res.nIt, most states 
have ',cveloped a privilege for the detention of sus
pected :;hoplifters.312 Detention differs from formal 
arrest in that the latter allows (indeed compels) 
one to turn the suspect over to the authorities. 

In California, the privilege was developed in a 
Supreme Court decision, Collyer v. S. H. Kress & 
CO.313 In that case the court upheld the right of 
a department store to detain a customer if the 
store had probable cause to believe that the cus
tomer was about to injure some person or prop
erty, as long as the detention was reasonable in 
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time and manner. In the particular case, the court 
found it reasonable to detain a 70-year-old man 
for 20 minutes, during which time he was threat
ened with arrest, subjected to an attempted search, 
and asked to sign a confession. 

In other states, the privilege has been developed 
by statute. For example, the Alabama law provides 
as follows: al4 

(I) A peace officer, or a merchant, or a merchant's 
employee who has probable cause for believing that 
goods held for sale by the merchant have been unlaw
fully taken by a person and that he can recover them 
by taking the person into custody, may, for the purpcse 
of attempting to effect such recovt'ry, take the person 
into custody and detain him in a reasonable manner 
for a reasonable length of time. 

Some antishoplifting statutes expressly limit the 
permissible purpose of the detention.315 For exam
ple, the Colorado law 316 provides as follows: 

[T]he merchant or any employee thereof • • • act
ing in good faith and upon probable cause based upon 
reasonable grounds therefor, may question such p~rs~m, 
in a reasonable manner for the purpose of ascertalmng 
whether or not such person is guilty of theft. 

However, this detention privilege is subject to 
two important limitations. First, probable cause for 
believing the suspect has stolen the goods must 
exist before one is entitled to detain a suspected 
shoplifter. And probable cause is a highly elusive 
concept, defined differently by different courts. For 
example, in }. C. Penney Co. v. COX,317 the court 
upheld a finding that the defendant store .act~d 
without probable cause in detaining the plamuff. 
As staten by the court: 318 

From the evidence in this case, no one saw the defend
ant take anything. In this day and time, in our ways of 
commerce in our mercantile business, people go through 
the stores, pick up goods, put them in containers, and 
move them about. Probable cause cannot be based on 
mere belie! of a third person that somebody did or did 
not do something. None of the employees even saw her 
so much as touch an article, and the only evidence here 
that would connect the defendant in any way is that 
someone in the store told one of the clerks that they 
believed that she had stolen something. 

In contrast, in Meadows v. F. W. Woolworth 
CO.,319 Chief Judge Carswell found that "the man
ager, Wingate, did indeed have probable. ca. use for 
momentarily detaining the subject plamuffs for 
searching and interrogating in an attempt to re
cover articles reasonably thought by him to have 
been unlawfully taken" because of the following 
facts: 320 

Defendant's manager, Wingate, was warned by ~lic.e 
officials of Panama City several days prior to the mCI-

• 

dent complained of to be on the lookout for teenage 
girls believed to be shoplifting. • •• . . 

On the day in question the two plamtlffs, together 
with a companion were in Woolworth's on two different 
occasions and had been walking around looking at· vari
ous merchandise. Around 4:80 p.m. Wingate noticed 
that two hair pieces were missing. He noticed the three 
girls and asked the clerk if those three had been near 
the hair piece counter. The clerk responded that ~he 
girls had been near the subject counter. The three guls 
according to Wingate'S evaluation generally fit the 
description of the teenage girls discussed by him and 

the policeman earlier. • • • 
Second, even where probable cause exists, the 

detention privilege will be lost if exercised in an 
unreasonable manner. For example, in Wilde v. 
Schwegmann Bros. Giant Supermarkets,321 the 
Court found that defendants abused the merchant's 
detention privilege not only because of ins~fficient 
probable cause, but because of the followmg de
scribed method of detention: 322 

Mrs. Wilde was accompanied to the room by Centanni 
and Mr. Aubrey MacDonald, another store detective. 
There a printed form entitled a 'Confession Blank,' 
prepared by Schwegmann's attorneys and printed in pads 
of 50 or 100, was presented to plaintiff for her signature. 
She refused to sign the confession and requested that 
she be permitted to telephone her husband or the police. 
When this request was refused she asked the store 
detective to call her husband or the police them
selves. This request was also refused. She was gi~en 
the alternative of signing the confession or remam
ing in the room. After being thus h~ld a~inst her 
will for over thirty minutes Mrs. Wlide SIgned the 

·confession'. • • • 
In contrast, in Cooke v. }. }. Newberry & CO.,323 

the court held that a detention for 27 minutes in 
the store's office during which the defendant 
searched the plaintiff's handbag was reasonable. 

E. POWERS SHORT OF ARREST OR DETEN
TION 

A security guard may often be calle~ ~pon to 
take action short of arresting or detam1l1g sus
pects-for example, simply st~~~ing u~desi~ed con
duct. However, like all aCtiVlties whlch mterfere 
with the rights of other persons, unless there is 
privilege or consent, the private guard may be 
held liable. For example, expelling unruly fans 
at an entertainment event could lead to liability 
for assault, battery, or false imprisonment. 

The primary legal basis for many such activities 
is consent. Many persons will freely comply with 
requests that they leave the property of another_ 
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'''here consent is absent, there are various privi
leges that may provide the legal basis for these 
enforcement activities. 

The first is the light of a real property owner 
to prevent trespassers from coming onto his prop
erty.324 There is a related right to control the con
duct of other persons legally on the premises.325 

Indeed, in some instances, a property owner has 
not only a right but a duty to insure that certain 
people on his property do not endanger other 
people also on the property.326 But the right to 
control the conduct of others on the premises is 
often limited, in cases of public amusement and 
business centers, to ejection for "good cause." 327 

A second privilege is that of self-defense. A per
son may use reasonable force against someone who 
reasonably appears to be about to inflict physical 
harm. A related privilege is that of defending oth
ers against illegal assaults as long as there is a duty 
or obligation to protect that particular person.328 

Finally, a private citizen may not only arrest 
one who has c;ommitted a crime for purposes of turn
ing the criminal over to the police, he is also 
privileged simply to prevent the commission of 
the crime. However, this privilege is usually limited 
to serious crimes or crimes which constitute a fel
ony or breach of the peace, and it does not apply 
to misdemeanors.329 

Some or all of these privileges may be applicable 
in any given fact situation. For example, in Naka
shima v. Talwse,33o the court relied on two priv
ileges-felony prevention and self-defense-to save 
a store owner from tort liability for the shotgun 
killing of a burglar who had broken into his store. 

All of these privileges are subject to varying rules 
on the effect of mistakes. Usually, reasonable mis
takes are allowed. For example, one can rely on 
the privilege of self-defense even if one was mis
taken as to the immediacy of a threatened attack, 
as long as the mis~ake was reasonable.331 However, 
in some cases even reasonable mistakes are not 
allowed, and certainty is required. For example, in 
some jurisdictions the privilege to defend a third 
person exists only when the third person would, in 
fact, have a privilege to defend himself.332 

Such privileges will also be lost if exercised in 
an unreasonable manner. Even though a guard 
acting for his employer has the right to eject un
ruly patrons, excessive force cannot be used and 
one cannot place a person in peril by such eject
ment. For example, in Bartley v. Cincinnati, N.D. 
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& T.P. R". Co.,33a the court. found the railroad 
negligent in the exercise of its right to eject an 
intoxicated passenger. The railroad left him in a 
helpless situation, thus allowing him to wander 
onto the tracks where he was killed. And in Saen
gel' Th~aters Corp. v. Herndon,334 the court found 
the defendant theater liable for $1,000 because of 
its use of insulting language in denying entry to 
a small girl. Even though the theater had a right 
to deny entry to the girl because of her prior dis
ruptive activity, it was an abuse of that privilege 
to use insulting language. 

F. TORT LAW GOVERNING GENERAL USE 
OF FORCE 

All of the privileges described above sanction 
lhe use of some degree of force. Generally, how
ever, only an amount of force reasonably necessary 
to .realize the legitimate purposes of the privilege 
is allowed. If excessive or unreasonable force is 
used, not only is one liable for the torts flowing 
from this ex.cessive force (usually battery), but the 
original privilege is also lost. 

For example, in Haworth v. Elliott,335 the de
fendant, a bar, was held liable for use of excessive 
force in physically ejecting a quarreling customer, 
breaking his finger and nose. As the court stated: 
"Excessive force was used by the bartenders against 
plaintiff who could have been removed from the 
barroom without breaking his bones or bruising his 
body .... The actor is privileged to apply only 
!luch force as a reasonable man under the circum
stances would believe to be necessary to prevent a 
further disturbance of the peace within th~ bar
room or to avoid injury to persons or property 
there." 336 

Not only will excessive force invalidate the oper
ative privilege, it may also lead to liability for neg
ligence. For example, in Dshogay v. Schultz,337 the 
bartender tried to scare off an unruly patron with 
pistol shots but accidentally shot the patron in the 
foot. The court held the bartender liable for over 
$1,000 in damages because of his lack of due care. 
And in Gross v. Goodman,838 a truck driver at
tempted to frighten some fleeing thieves into stop
ping by firing a gun and accidentally wounded the 
plaintiff-an innocent bystander. The court held the 
truck driver liable for $2,500 in damages because 
of his negligent use of the gun. 
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There are no clear rules as to what force is allow
able in given situations. Usually "unreasonable
ness" controls, and what is reasonable turns on the 
nature of the interest being protected, the nature 
of the act being resisted, and the particular facts 
in a given situation. To add to the confusion, the 
amount of force allowed is different depending 
upon which privilege is being invoked. Certain 
generalizations can, however, be made; and there 
are usually clearer rules on when deadly force can 
be used. 

Where property rights are involved, a request 
for voluntary cooperation should precede the use 
of any force.a3o Similarly, when only property is at 
stake, the use of lethal or deadly force-for exam
ple, a gun-is impermissible,340 unless the threat 
to property also threatens life.3u As stated by Pros
ser: "[SJince the law has always placed a higher 
value upon human safety than upon mere rights 
in property, it i3 the a.ccepted rule that there is 
no privilege to use any force calculated to cause 
death or serious bodily injury to repel the threat 
to land or chattels, unless there is also such a threat 
to the defendant's personal safety as to justify self
defense." :1-12 

The privilege to detain shoplifters seems to 
be subject to the same rules that govern other 
property-related privileges; deadly force cannot be 
used to effect the detention, unless there are also 
threats to life.343 As outlined in the Restatement 
of Torts (2d): 344 

Reasonable force may be used to detain the suspected 
person; but, as in the case of the recaption of chattels 
(see §I06) , the use of force intended or likely to cause 

serious bodily harm is never privileged for the sole pur· 
pose of detention to investigate, and it becomes privi. 
leged only where the resistance of the other makes it 
necessary for the actor to use such force in self·defense. 
In the ordinary case, the use of any force at all will 
not be privileged until the other has been requested to 
remain; and it is only where there is no time for such 
a request or it would obviously be futile, that force is 
justified. 

As for the privilege of crime prevention, deadly 
force is usually sanctioned only ""hen the crime 
threatens life and there are no other means to pre
vent the crime; however, some jurisdictions allow 
the use of deadly force to prevent any felony.345 
As for the related privilege of arrest, the amount 
of force allowable usually varies depending on the 
nature of the crime, and different jurisdictions 
draw different lines on what crimes will warrant 

what force. Nevertheless, two rules seem to have 
some consensus support: Deadly force cannot be 
used to prevent or arrest for a misdemeanor, and 
deadly force can always be used to prevent or 
arrest for a felony which threatens the life or safety 
of a human being.346 Apart from these rules, few 
generalizations can safely be made. Many states 
allow deadly force to be used in the arrest for any 
felony; 3-17 and many states draw distinctions be
tween overcoming resistance and stopping flight 
or escape.348 

As for the privilege of self-defense, the .rules are 
stated aptly by Prosser: 349 

The privilege is limited to the use of force which is, 
or reasonably appears to be, necessary for protection 
against the threatened injury. 

• • • • • • • 
Ordinarily. the question of what is reasonable force 

is to be determined by the jury. Certain boundaries 
have, however, been marked out by the law. It is unrea· 
sonable to use force which is calculated to inflict death 
or serious bodily harm, such as a deadly weapon, unless 
one has reason to believe that he is in similar serious 
danger, and that there is no other safe means of defense. 
Where a reasonably safe way of escape is open, the 
courts have not agreed as to the rule to be applied. It 
is clear that the defendant may stand his ground and 
use force short of that likely to cause serious physical 
injury. A considerable majority of the American courts, 
centering largely in the south and west, have had a 
high regard for the dignity and sense of honor of the 
individual, and have held that he may stand his ground 
and use deadly force against an attack which calls for it, 
even to the extent of killing his assailant. A minority of 
some fifteen jurisdictions have adopted the view, which 
seems to be preferred in a civilized community, that 
personal honor does not justify the killing or '~'G:::lding 
of a human being, and that the defendant must reo 
treat if it appears that he can do so with safety. The 
ohligation to retreat is ended when it is no longer 
apparent that it is safe to do so. 'Detached reflection 
cannot be demanded in the presence of an uplifted 
knife: and if there is any reasonable doubt, he need 
not run. With firearms what they are today, and the 
possibility of safe retreat accordingly curtailed, the 
whole controversy has lost most of its importance; and 
the intelligent rule would appear to be that it is 
merely one element to be considered in judging reason· 
able conduct. 

In sum, the law governing the use of force-like 
most law governing the enforcement activities of 
private police-is a maze of privileges and general 
standards which ultimately turn on a concept of 
reasonableness under the circumstances. There are 
a few general rules, especially as to the use of 
lethal weapons, but even the applicability of these 

47 

-1 I 
" 

I' 



r 

I 
I 
L 

rules depends upon an af~er-the-fact assessment of 
the particular circumstances. 

G. INTERROGATION AND QUESTIONING 

As long as the suspect is legally detained, there 
is no absolute ban on simply asking questions. As 
stated in Allen v. Eicher, "Unlike an illegal arrest, 
or an illegal search or seizure, an improper interro
gation is not itself a tort." :lfiO Indeed, questioning 
iii specifically authorized under many of the laws 
and decisions giving merchants the power to detain 
suspected shoplifters.351 The Collyer decision, dis
cussed above, which forms the foundation of the 
temporary detention privilege in California, spe
cifically approved reasonable interrogation, even to 
the point of requesting a signed confession: 352 

The request to sign a statement of his acts was not 
improper. under the circumstances. In fact. the only 
way in which defendants could protect their property. 
if taken. was to ask plaintiff to restore. which if done. 
in and of itself. amounted to a confession. 

However, there are still certain limits imposed by 
state law on the methods of interrogation, The 
suspect is under no legal obligation to answer the 
questions. He has a right to remain silent.353 This 
right is the foundation of the restrictions which 
courts have imposed upon 'interrogation. 

Some indirect control over interrogation methods 
is exerted by virtue of contract law: Any releases. 
promises, or agreements signed or entered into as 
a result of coercion or duress would be unenforce
able. For example, in S. H. Kress & CO. V. Rust,354 
the court nullified a document releasing a retail 
store from liability when the document was signed 
under duress by a suspected shoplifter. Thus, the 
plaintiff was allowed to recover for being falsely 
imprisoned by the store. Indirect control also exists 
by virtue of decisions by some courts that confes
sions or admissions obtained by coercion, force, and, 
!tometimes, promises are inadmissible in subsequent 
uiminal proceedings against the suspect.a55 For ex
ample, in People v. Frank,356 the court held that a 
statement to security guards would not be admis
sible in the criminal prosecution of the suspect if 
it were gained by coercion. 

It seems clear that use of physical force or threats 
of physical force to coerce answers is prohibited, 
Such threats or force would be tortious, either 
directly as assault or battery, or indirectly as con
stituting T;~ '!asonable exercise of the detention or 
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arrest privilege involved.357 On the other hand, 
threats to turn a suspect over to the police seem 
to have been sanctioned by the Collyer 358 decision, 
discussed above. However, the court also indicated 
that such a threat can only be used if there is, in 
fact, a right to arrest and not merely to detain. One 
cannot threaten something which one has no right 
to effect. 

Questioning a suspect in public is limited by t.he 
tort law of slander and defamation, which prohibits 
publicly uttering false statements injurious to repu
tation without a privilege.35P For example, in ]. C. 
Pinney Co. v. COX,360 the questioning of a suspected 
shoplifter "in view of all the sales people and cus
tomers in the store" constituted slander,36l where 
the questioning implied that the suspect was guilty 
of a crime and the store manager acted without 
probable cause.362 In contrast, in Burnaman v. 
J. C. Penney CO.,363 the court refused to find the 
store liable for slander of a suspected shoplifter. 
The court held that plaintiff failed to show that 
any other persons understood the accusations, ""Vhat 
did you do with the merchandise?" and "Where is 
that red dress?" in the defamatory sense of charging 
a crime. 

Questioning suspected shopHfters under the mer
chant's temporary detention privilege is limited by 
a genera] "reasonableness" standard. For example, 
in Wilde v. Schwegmann Bros. Giant Supermar
kets,364 a 30-minute detention for the purpose of 
forcing the suspected shoplifter to sign a confession 
against her will was held to be an abuse of the 
detention privilege. In contrast, in Delp v. Zapp's 
Drug & Variety Stores,365 a 30-minute detention of 
a shoplifter was held reasonable when the purpose 
was to obtain the name of the shoplifter, and the 
suspect repeatedly refused to give this information. 

In sum, there is no ban on asking questions, nor 
is there a requirement for suspects to answer. The 
legality of any interrogation or questioning will turn 
on the manner in which the questioning is con
ducted, and the standard for the manner of ques
tioning is basically "reasonableness." 

H. SEARCH 

The legality of a search, like the legality of inter
rogation, is usually inseparable from the legality of 
the initial detention of the suspect. If there was no 
probable cause for the detention, then any search 
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would also be illegaI.S60 But assuming a legitimate 
basis for the detention, the question is whether a 
private security officer has the legal power to search 
a suspect's person, induding any purse, briefcase, or 
other items the suspect is carrying. 

Often consent will render the search valid, par
ticularly if the suspect physically cooperates in the 
search at the request of the arresting agent.361 With
out consent, some legal privilege or right must be 
found to justify a search. However, the privileges 
which might allow searches are not clear-cut, lior 
is any single privilege expansive enough to sanction 
a wide range of searches in a number of different 
situations. The law of searches in the private sector 
has simply not been developed as it has in the public 
police sector. 

The common-law right of self-defense might jus
tify reasonable searches for weapons, but only where 
there is reasonable ground to fear imminent attack 
by use of a concealed weapon. Under the common 
law, the arresting individual was empowered to 
search a suspect who is already under arrest if he 
(the arresting individual) "has reason to believe 
that he has on or about him any offensive weapons 
or incriminating articles." 368 However, this power 
was limited to cases of formal arrest (i.e., where the 
person will be turned over to the authorities) , not 
mere detention. A similar right is provided by state 
-Itatu~es specifically authorizing private citizens when 
:Tt:J.k~n;;- an arrest to seize weapons from the arrested 
p.:~:rw"', For example, Section 846 of the California 
renal Code states as follows: "Any person making 
':ell arrest may take from the person arrested all 
o'knsive (",eapons which he may have about his per
son. , . ," However, such a privilege is limited to 
wupons 8ft!! and, apparently, to cases of actual arrest. 
AdcHtionaHy, some states authorize private citizens 
in arresting a person to search for incriminating evi
dence about the person.B10 These statutes also zeem 
limited to arrest situations. The common-law privi
lege of recapturing chattels wrongfully taken would 
seem to support a search about the person fCi.' such 
goods in a nonarrest situation; however, as pointed 
out above,311 this privilege is quite limited. Finally, 
whether merchant detention privileges would sup
port-.a search is open to question. Most detention 
statutes do not explicitly give such a right, and at 
least one such statute prohibits searches during de
tention.m Nor has there been sufficient judicial 
interpretation of such laws on the question of 
search. However, at least those detention statutes 
aimed at recapturing stolen property might well be 

interpreted to allow searches of the person. More
over, at least one antishoplifting statute explicitly 
giv!,!s the right to search incident to detention.313 

Finally, a search was approved in the Collyer deci
sion 374 as part of a temporary detention. 

In sum, the law surrounding the privilege to 
search a suspect is ambiguous at best.3i5 However, 
it is dear that wherever such a privilege exists, it 
must be effected in a reasonable manner and with 
the least possible use of force, intimidation, and 
embarrassment. For example, in J. C. Penney Co. 
v. COX,316 the court found that commanding a sus
pected shoplifter to empty her bag and purse in 
public was an unreasonable exercise of the shop
lifter detention privilege. In contrast, in King v. 
Anderson, the court found no assault where the 
security officer of a drug store took a suspected 
shoplifter by the arm and asked to inspect her 
shopping bag.317 

I. PUBLIC AND PRIVATE POLICE COM
PARED 

Under state tort law and state statutes, a public 
policeman has significantly more powers than a 
nondeputized 378 private policeman. A public police
man can obtain and serve a search or arrest warrant. 
Without a warrant, a pUblic policeman may arrest 
or detain a suspect in all of the situations in which 
a private citizen could-plus many more. For exam
ple, a public policeman can usually arrest for the 
commission of a felony as long as he has reasonable 
grounds for believing a felony has been committed. 
In contrast, a private citizen may usually arrest for 
a felony only when, in fact, the felony has been com
mitted.319 Further, not only is a public policeman 
usually vested with the same powers as a merchant 
or his agent to detain shoplifters,B8o he is often 
empowered to stop or temporarily detain persons 
suspected of other crimes.38l A public policeman is 
usually granted specific statutory power to conduct 
a search incident to an arrest for weapons and con
traband,382 and to frisk any temporarily detained 
person for a weapon if probable cause exists.B83 

Further, a public policeman would seem to have 
at least the same powers as a private police officer 
to take actions short of arrest-for example, ex
pelling intruders or persons causing disturbance 
from private property. He is as capable of acting on 
behalf of the owner as any other agent of the owner. 
Moreover, he is often given specific statutory author-
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ity to take such action in particular situations.BSt 

Moreover, as a practical matter, enforcement of 
restrictions on his activities by meaIl~ of civil or 
criminal lawsuits is much less likely,885 and a police 
officer is likely to encounter much less resistance to 
requests for voluntary cooperation. Finally, in some 
states it is illegal to resist an arrest by an officer of 
the law, even if the arrest is illegal,386 

On the other hand, the public policeman is sub
ject to various restrictions imposed by the federal 
Constitution which, so far, have not been generally 
imposed upon private detectives and guards. In 
those areas controlled by the Constitution, a private 
person may be less restricted and thus have more 
power than the public police. 

First, a public policeman's power to arrest with
out a warrant is restricted by the Fourth Amend
ment to situations in which he has probable cause, 
regardless of whether the crime was in fact com
mitted.387 In contrast, under some common-law 
decisions, lack of probable cause of a private citi
zen's arrest would be excused if the felony had in 
fact been committed.388 However, this distinction 
is probably of limited practical ~ienificance. 

Second, in Chimel v. CaliforniG}89 the Supreme 
Court has held that warrantless searches inculent 
to a valid arrest may extend only into the area 
within which an arrestee might reach a weapon or 
destructible evidence. And while the court in Terry 
v. Ohio 390 sanctioned the warrantless "stop and 
frisk" of a person engaged in suspicious activities, 
in Sib ron v. New York 391 the court strictly limited 
the !;earches incident thereto to a pat-down for 
suspected weapons-not for evidence. These con
stitutional limits upon the scope of searches inci
dent to arrests and detentions have not yet been 
directly imposed on private searches,392 and these 
constitutional standards may be more restrictive 
than those the courts have so far applied by tort 
law to private searches. On the other hand, tort 
law governing private searches of the person is 
neither clear nor well developed. Thus, since both 
the Supreme Court's recent Fourth Amendment de
cisions and the tort law rely heavily upon "reason
ableness," the two areas of law may well coincide
without directly imposing "constitutional" !:..tand
ards upon the activities of private security officers. 
Indeed, tort law might eventually impose more re
strictive standards on private police than are now 
applied by constitutional law to public police. 

Third, in various constitutional-law decisions, 
the Supreme Court has placed restrictions upon 
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police methods of interrogating suspects to ensure 
that any confessions or admissions are voluntary 
and not "coerced." The court has enforced these 
standards by excluding evidence obtained by im
proper interrogations from subsequent criminal 
prosecutions of the suspect. Many courts have 
rendered these constitutional standards applicable 
indire\\:tly to private persons by excluding any 
"coerced" confessions from criminal prosecutions, 
regardless of whether the source of coercion was 
public or private. For example, in People v. 
Frank,393 the court held that statements obtained 
by the private security guards of a department 
store would be inadmissible unless made "freely, 
voluntarily, and without compulsion or induce
ment of any sort." Moreover, many tactics of the 
public police which are condemned by the Con
stitution because they render confessions involun
tary would also be condemned for private security 
personnel by tort law.894 

However, in Miranda v. Arizona,395 the Supreme 
Court imposed an additional requirement for the." ' 
admissibility of incriminating statements: Before 
interrogation, the suspect must be informed of his 
right to remain silent and to obtain the assistance 
of counsel. This requirement clearly goes beyond 
what might be required of private security person
nel by virtue of tort law or by the admissibility 
standards applied in such decisions as People v. 
Frank. Thus, if Miranda is not applied to private 
security activities guards may have greater interro
gation powers than the public police. 

The cases so far seem to hold that the Miranda 
warning requirements do not apply to private secu
rity guards 396 or to other private citizens' activi
ties,397 unless there is state involvement in the 
interrogation 898 or the security officers are directly 
commissioned by the Governor of a state to act as 
policemen.399 

In sum, the public police may have greater ar
rest, search, and interrogation powers under state 
law, but they are also subject to constitutional 
restrictions which, so far, have not been imposed 
upon private policemen. Nevertheless, these con
stitutional restrictions may not be significantly 
different from the restrictions imposed on private 
police by tort law. And in practice these constitu
tional restrictions may not be enforceable against 
public policemen,400 so that this disparity in pow
ers between public and private police may be some
what illusory. 

-, 

J. CRITIQUE AND RECOMMENDATIONS 

Because of the lack of sufficient empirical data, 
evaluation of the propriety of the current methods 
for conducting enforcement and protection activi
ties by private security personnel necessarily must 
be subjective. While the guard manuals and indus
try spokesmen indicate a desire to have their 
guards act prudently and within the bounds of 
their authority, interviews with the guards, data 
from regulatory authorities, and the outrageousness 
of some reported cases and incidents 401 indicate 
that in some firms the desire may not be deeply 
felt or that the policy may not be strongly enforced. 

As for the tort controls over the powers of pri
vate police, a detailed critique is difficult because 
of the general vagueness and complexity of the law. 
The law on use of force, detention, arrest, search, 
and interrogation is controlled by such general 
concepts as "reasonableness," "probable cause," or 
A'necessary under the circumstances": For detention 
or arrest there must be probable cause; the force 
used must be necessary and reasonable; a search is 
permissible if there is probable cause; interroga
tion is permissible if reasonable. Uncertainty is 
compounded by the fact that a particular factual 
situation might be covered by various different priv
ileges, each of which might allow different conduct. 
For example, the conduct of a person preventing 
a burglary might be governed by the privilege of 
crime prevention, privilege of arrest, or privilege 
of property defense; and there may be different 
standards for each privilege. Further, the law in 
a given situation depends upon the nature and 
legality of the conduct of the person being de
tained, stopped, or ejected. An intruder might be 
intentionally committing a burglary; he might be 
drunk; or he might be lost and mistaken about 
his rights to be on certain property. Moreover, the 
power of the private security employee turns on 
whether the intruder's action is a felony or a mis
demeanor. To add to the complications, the law 
often takes into account the subjective state of 
mind of the person making the arrest or using 
force. His liability may turn on what he was think
ing when he saw the alleged burglar approach the 
premises. 

Such uncertainty creates special problems for 
the employer of private security personnel trying 
to give his personnel adequate instructions in terms 
that they can understand. And the individual 

guard, whose intelligence and educational level 
may be relatively low, may also be incapable of 
setting any guidelines for himself. For example, 
even if the guard were able to master the distinc
tion between felony and misdemeanor-a basic dis
tinction most guards have not learned, according 
to our security employee survey-he still might not 
have a complete notion of what force he can use 
in a particular situation. However, it is clear that 
present training is inadequate (see Chapter VIII 
of R-870-DOJ) and can be improved. 

Furthermore, these vague standards cause the 
private citizen to be unsure of his rights when he 
is accosted by a privait: security guard. For exam
ple, many states give an arrested person a limited 
privilege to resist with force an "unlawful" ar
rest.402 However, in many instances, it would take 
a legal expert to make this judgment on the spot 
so that he could exercise this privilege. Indeed, 
even after the arrest is over, the arrested person 
would be unsure of whether he had been wronged 
and probably could not obtain a quick decision, 
since he must await the ultimate decision of court 
or jury as to who acted "reasonably under the 
circumstances"-he or the arresting officer. 

Finally, the existence of uncertain standards en
courages litigation once ail abuse occurs or a dis
pute arises, for neither side can be certain oE his 
position. As a result, the overall costs of remedy
ing abuses may be greatly increased. 

Of course, it is true that uncertainty plus poten
tially large claims 403 may often deter unlawful 
private security activity more than could any 
"bright-line" standards: The fear of such recov
eries may lead security personnel to be more cau
tious than they would be if they knew the exact 
bOl!i1daries of permissible conduct. This may be 
especially true of the more responsible, conserva
tive, and deep-pocketed employers and security 
agencies. However, such fears may not operate on 
the less responsible, free-wheeling, and probably 
judgment-proof operators, and such operatm'.l may 
be the main causes of problems in the area. Flexi
bility, uncertainty, and complexity may encourge 
such private security operators to take action they 
might not otherwise take on the chance that they 
can win a court battle. Moreover, uncertainty may 
allow the private security guard-who has the 
ostensible authority and some knowledge of his 
powers-to take adv~ntage of a comparatively igno
rant private citizen. 

Therefore, greater certainty in the definition of 
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permissible conduct in the areas of arrest, search, 
interrogation, and use of force may be a warranted 
and helpful step. Of course, the entire law of this 
area could not be codified. But an attempt should 
be made to isolate some particularly troublesome 
problem areas and promulgate standards to gov
ern the conduct of guards as well as the conduct 
of citizens. 

One problem that may be subject to such a 
solution is retail shoplifting. There have now been 
enough decided cases, reported incidents, and expe
rience with shoplifting detentions to allow some 
specific standards to be formulated. For example, 
there could be explicit guides for where, how long, 
with what force, and in what manner detention 
should take place; whether weapons can be worn, 
exhibited, or used by retail security guards; and 
what restrictions stores can place on general cus
tomer shopping practices. The number of litigated 
cases indicates a high degree of misunderstanding, 
intolerance, and unacceptable conduct by both 
customers and stores. And the enactment of mer
chant antishoplifting laws has not added much 
clarity. As one court stated of an antishoplifting 
law: "At the outset we readily concede that the 
statute is certainly not a model of clarity." 404 The 
need for greater specificity of what conduct is per
missible still exists, and until it is brought about 
by legislation, incidents of misunderstandings and 
improper detentions will probably continue. 

As for the current differences in public and pri
vate police powers due to the imposition of con
stitutional restrictions upon the former and not 
the latter, there is certainly room for improvement. 
There are significant advantages to be gained by ap
plying to private security work the same standards 
of conduct developed in constitutional decisions 
for arrest, detention, search, and interrogation by 
public police. Compliance with most of these 
standards is not too difficult, as they are often 
no more than amplifications of what might be 
required by common-law tort rules. For example, 
there should be no difficulty in requiring probable 
cause for citizen's arrest 405 or in limiting private 
searches of the person to the areas within the 
immediate control of the arrested person.406 Even 
where the requirements are more than what the 
tort law might require, they may not be difficult 
to meet; and in any case, the benefits derived from 
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their application would outweigh any such diffi
culty. For example, the Miranda 401 warning is not 
difficult to learn or give, and, if given, might have 
beneficial effects on detention procedures. The sus
pect does have a right to remain silent and a warn
ing to that effect might prevent misunderstandings. 
And if the suspect takes advantage of the oppor
tunity to call counsel, many abuses and misunder
standings might be avoided. Moreover, the simple 
fact that private and public police will be gov
erned by the same standard will have a salutary 
effect on the ability of courts and the citizenry 
to determine their rights. The civil law could draw 
on the massive body of criminal-law developments 
in the areas of arrest, search, and interrogation. 

However, two problems are raised by an attempt 
to apply constitutional standards to private police 
activities in general. First, as stated before,40B en
forcement of such standards by use of the Exclusion
ary Rule could have undesirable effects on public 
prosecutions. The Exclusionary Rule might not be 
a sufficiently effective deterrent to warrant such a 
risk. Thus, an attempt should be made to use tort 
remedies to enforce these standards. And if a par
ticular constitutional standard or requirement is 
found unamenable to enforcement through tort
bw methods,40D such a standard should not be 
applied. 

A second problem raised by imposing constitu
tional standards is defining to whom, when, and 
for what activities these standards apply. For ex
ample, would constitutional requirements, such as 
the Miranda warning, apply only to licensed secu
rity officers,41O to any citizen performing security
type work (licensed or not), or to any "custodial 
interrogation" by any citizen? The licensing statutes 
of the different jurisdictions are too inconsistent 
to allow any reliance on licenses as a determina
tive point for drawing a line. Perhaps a whole
sale application of constitutional standards should 
await some greater clarity or uniformity in licens
ing laws. Until then, constitutional restrictions 
should probably only be applied when private 
police are deputized, or in those jurisdictions 
where private police are licensed in a fashion that 
gives them more power than a normal citizen, or 
when any private policeman acts in conjunction 
with the public authorities. 

V. OTHER PROBLEM AREAS 

A. IMPERSONATION OF AND CONFUSION 
WIT H PUBLIC POLICE-UNIFORMS 
AND BADGES 

Current Practice 
Private citizens are often confused about the pow

ers and prerogatives of private policemen (which 
are, in fact, generally the same as those of any 
citizen acting in a private capacity). Indeed, most 
citizens have little knowledge of the comparative 
powers of public police, private police, and private 
citizens. Moreover, a private policeman's uniform, 
badge, weapons, actions, and claims create an appar
ent authority that may lead citizens to mistake him 
for a public policeman. Whatever the cause of the 
confusion, the potential for abuse exists because 
public police have greater powers than private po
lice, and the activities of private police are not 
subject to the same review and control as are those 
of the public police. 

In the United States today there are an estimated 
260,000 uniformed guards in the private sector plus 
an additional 120,000 guards in the public sector. 
With such a large number of guards and watchmen 
exercising police functions and wearing a variety 
of uniforms and badges, it is not surprising that 
citizens commonly mistake private police for public 
officers or assume that they possess identical powers. 
This confusion is compounded when private police 
intentionally pose as public officers. For example, a 
recent incident involved an off-duty policeman and 
a private guard on a highway: 411 

Recently a Washington, D.C. policeman, heading home 
after work, was pulled over for speeding by a white 
car with a flashing light. Dutifully, the officer stood by 
his auto. When he looked at the uniformed figure ap
proaching him, he saw not the familiar markings of a 
fellow patrolman but the trappings of a rent-a-cop. 
Afte,r a few minutes, the off-duty officer interrupted the 
ersatz patrolman'S lecture on safe driving and threats of 
traffic tickets. The real officer demanded to be ticketed. 
The rent-a-cop said he would go the motorist one better 
and would haul him into the nearby police station. 
Again the officer called his bluff. When the two entered 

the station, the desk sergeant's greeting to the "motorist" 
sent the color draining from the "arresting officer," who 
was promptly charged with impersonating a police 
officer. 

Confusion is not confined to uniformed guards 
or watchmen. The private detective or private in
vestigator can also be mistaken for the plainclothes 
policeman. 

A survey of governmental agencies which regulate 
private police indicates that impersonation of pub. 
lic police officers is one of the most typical com
plaints made against security agencies.412 The issues 
were clearly stated in the following official response 
to an inquiry concerning the reasons for the recent 
enactment of anticonfusion legislation by a large 
West Coast urban county: 

The . . . County Ordinance . . . prohibits the use of 
official police markings and insignia to identify private 
security personnel. The drafting of this ordinance was 
requested by [a county] Commissioner and resulted 
from his concern that certain security forces were adopt
ing uniforms and insignia which are in some cases 
indistinguishabl,! from those worn by the police. 

The growth in the number and size of such private 
security forces has increased tremendously within the 
last few years. The general public concern with rising 
crime rates, law and order, and urban crime problems 
in general has been matched by an upsurge in plant 
and building security consciousness and the patrolling 
of commercial enterprises. In the process, I believe there 
is a tendency on the part of such private organizations 
to look the part of the persons they augment or replace; 
namely the police. 

It is, furthermore, not uncommon to find such per
sonnel wearing sidearms. In their eagerness to appear 
competent and professional, the private security forces 
tend to look as nearly like police officers as is possible. 
It is the Commissioner'S ... feeling that there should 
be a clear and obvious distinction between the police 
and the private security forces. Accordingly, ..• County 
passed an ordinance designed to maintain in appearance 
a proper distance between security force personnel and 
the regular police.'" 

Extensive federal, state, and local regulations 
exist to deal with confusion and impersonation of 
public police. The sufficiency of these regulations 
is an important issue. If abuses are not controlled 
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and diminished, encounters between private citizen 
and private policeman will be more painful than 
they might be. 

Regulations Proscribing Impersonation 
Both private citizens and private security per

sonnel are generally prohibited from impersonating 
public police officers and from wearing badges or 
uniforms that might be confused with those worn 
by public police. Generally, however, private secu
rity officers do have explicit legislative authority to 
wear uniforms and badges, and private citizens can 
presumably wear police-type badges or uniforms as 
long as they are sufficiently different from those used 
by local law-enforcement agencies. . 

There are no specific federal statutes regulat10g 
the use of badges or uniforms by private security 
offcers.414 However, it is a criminal offense for 
anyone to impersonate an officer or employee of the 
United States.415 The application of this statute to 
private security activities has been treated in at least 
two cases. In Massengale v. United States/16 the 
defendant, a private detective, claimed he was from 
the "Federal Bureau" when he was in fact employed 
by the Federal Detective Bureau, Inc., and the 
badge he wore so stated. In the Massengale case, 
the Sixth Circuit found no evidence in the record 
that defendant at any time declared himself to be 
an FBI agent, or assumed or pretended to be an 
officer or employee acting under authority of the 
United States, and therefore set aside judgment 
entered upon his conviction of violation of ~his 
federal impersonation statute. In Whaley v. Untted 
States,417 however, the defendant, a private police
man, carried identification which stated that he 
was an agent for the FBI. In this assumed role, he 
coerced information from people to aid in his re
possession of automobiles. The court affirmed d.e
fendant's conviction of violation of the statute 10 
the Whaley case. 

In California, private persons are expressly for-
bidden from impersonating a police officer.418 State 
regulations are complemented by local ord~
nances.m More generally, it is unlawful in Cah
fornia for one falsely to assume the identity of 
another and in such assumed character, do any act 
for the im~ersonating party's benefit.420 A private 
investigator's license may be sU!ipended c:r levoked 
for the impersonation of any person, whether or not 

a public officer.m . ' 
California extensively regulates pnvate p<>hce 

uniforms and badges, reflecting the legislative policy 
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that private patrolmen shall not create the impres
sion that they are acting under government author
ity. Under these regulations, private investigators 
l4re prohibited from using badges, titles, uniforms, 
or insignia or identification cards in connection 
with their 'activities. Violations are punishable by 
fine, imprisonment, and license revocation.m All 
security personnel, with the exception of special 
police officers, are also prohibited from making 
statements with the intent to give an impression 
that they are connected in any way with federal, 
state, or local government.423 

California expressly allows for local regulation of 
private watchmen, guards, and patrolmen and of 
persons who furnish such services.424 Local ordi
nances have been passed regulating such things as 
the color and style of uniforms, the manufacturing 
and distribution of badges, and the style of mark
ings of vehicles.425 

In New York, it is a misdemeanor for a private 
person to pretend to be a public servant or to wear 
the badge or uniform of a public servant without 
authorization and with the intent to induce an
other to act in reliance on such pretended author
ity.426 This statute is also complemented by local 
ordinances.427 

While New York state law does not regulate 
uniforms, it does regulate badges.428 Violations are 
punishable by fine, imprisonment, and license 
revocation. Watchmen and uniformed guards are 
authorized to wear a rectangular medal or woven 
insignia approved by the Department of State.429 

As in California, New York law prohibits a private 
investigator from owning, exhibiting, or displaying 
a shield or badge in the performance of his du
ties.m In New York, private patrolmen are ap
pointed by local jurisdiction.431 The color and 
design of uniforms are regulated in some localities. 
In New York City, for example, public police 
uniforms are blue with gilt buttons, while speciale, 
patrolman uniforms are grey with white metal 
buttons.432 

In Florida, false impersonation of a sheriff, police 
officer, or other state officials is a criminal offense,423 
and Florida's laws regulating private investigative 
agencies and persons engaged in related activities 
provide for suspension, denial, and revocation of 
private investigative agency, private guard agency, 
private detective, private watchman, and branch 
office licenses for such behavior.434 This law does not 
prescribe standards for uniforms or badges of pri-

vate security personnel, but administrative rules do 
require licensed private police agencies to provide 
uniforms, badges, and insignia that are clearly dis
tinguishable from those worn by federal, state, and 
local official police.435 While offenses may not be 
punished by fines and imprisonment, provision has 
been made for license suspensions and revocations.436 

Local jurisdictions in Florida also regulate 
watchmen and guards. In Tampa, for example, city 
ordinances provide that the uniforms of watchmen, 
messengers, and guards shall be of a design distinc
tive from that worn by city police. Badges are issued 
by the Chief of Police. 437 

Rights and Remedies Based Upon Common-Law 
Tort Principles 

Private security personnel, like other private citi
zens, are subject to civil liability for impersonating 
a police officer or assuming his powers. In many 
situations, such traditional tort remedies as those 
for battery, false imprisonment, defamation, and 
invasion of privacy would be available when a pri
vate policeman intentionally confuses a person as to 
his identity and either arrests or searches the person 
or intrudes into the person's privacy or dwelling. 
Any consent that the injured party gives for the 
search or intrusion should be nullified if it was 
given because he mistakenly thought that the pri
vate security man was a policeman. A person might 
also recover for intentional misrepresentation if a 
private security man intentionally represents himself 
to be a policeman and causes the person to act in 
reliance on that representation to his damage.438 

For example, a person might be persuaded to give 
up valuable information which he would otherwise 
keep secret, if he believed the requesting party were 
a policeman entitled to the information for official 
purposes. A similar theory of recovery was relied 
upon in an English case in which a private detective 
represented himself as a police officer and threat
ened to charge the plaintiff with espionage unless 
she surrendered private papers in her possession.439 

The King's Bench justices in that case, emphasi:dng 
the outrageous action of the private detective, al
lowed her recovery based upon a theory of inten
tional infliction of mental distress. 

Effectiveness of Present Regulations, Remedies, 
and Suggested Improvements 

There appears to be ample legislation proscribing 
direct and indirect impersonation of federal, state, 
and locallaw-enforcement officers. Federal and state 

laws in general proscribe the direct impersonation 
of officers, agents, and employees. Some state and 
local laws indirectly proscribe the impersonation of 
government officials, agents, and employees. These 
regulations generally prescribe the color, style, and 
wearing of uniforms and badges. To the extent that 
confusion still exists, more effective legislation might 
ban the use of the word "police" when referring to 
or identifying private security personnel 440 and 
might require the use of even more distinctive uni
forms or badges, or even possibly the wearing of a 
patch stating that the wearer is not a police officer. 
Indeed, a long-term goal might be nationwide, 
standardized police uniforms with clearly distin
guishable colors for public and private police. 
However, as a practical matter, such pervasive fed
eral control of local police uniforms will be slow 
in coming. 

Despite existing and most recommended legisla
tion, the public will probably still be confused by 
the uniforms and badges of private security per
sonnel. There are two distinct aspects to the con
fusion problem. First, the public may believe that 
private policemen are public policemen, with the 
result that the public police will bear the respon
sibility in the public eye for the activities of private 
police. A substantial effort has been made to deal 
with this problem by means of widespread legisla
tion forbidding the impersonation of police officers 
and prescribing the wearing of uniforms and badges 
that are easily distinguishable from those worn by 
the public police. But as long as private security 
firms are allowed to wear uniforms at all, the second 
aspect of the confusion problem will exist: In the 
absence of substantial public knowledge concerning 
the respective powers o~ public and private police, 
many people will impute special powers to private 
police from the wearing of a uniform and a badge. 
One observer has noted, "The mere presence of a 
uniformed individual constitutes a psychological 
condition of great significance to the average mind. 
Over a period of many years, the wearer of the 
uniform has represented a leader, designated and 
recognized by governmental bodies. This association 
has been attached to the form of distinctive wearing 
apparel." 441 If this observation is accurate, legisla
tion providing for distinctions between the uniforms 
of public and private officers will solve only one of 
the problems created by confusion, i.e., public police 
will not be blamed for the illegal acts of private 
officers. 
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Because few people know that a private security 
officer, unless commissioned as a special patrol
man,H2 has no greater authority to assert such 
powers as arrest or search than does a private citi
zen, the fact that private security officers are often 
fully uniformed and armed can only result in con
fusion_ Moreover, few private citizens are aware of 
the powers of arrest that they themselves possess_ 
When they observe a security officer exercising these 
powers, they may easily conclude that he possesses 
all the powers of a public police officer. 

An obvious means of preventing confusion would 
be to forbid private security personnel from wear
ing uniforms and badges. But substantial benefits 
may be derived from having private personnel uni
formed and badged, and such benefits may in some 
situations outweigh the cost of confusion. 

First, what are the costs of confusion? When 
people assume that a uniformed private policeman 
possesses greater powers than he in fact possesses, 
the private policeman can command obedience to 
demands that people are not legally obligated to 
obey. Thus, because of confusion about the powers 
of uniformed private police, a uniformed store 
guard may succeed in detaining and searching a 
customer when the customer has no obligation to 
submit to detention and search. Private security 
personnel, taking advantage of public confusion 
over the powers connoted by uniforms and badges, 
may succeed in questioning and obtaining informa
tion from individuals who are under no duty to 
talk. Uniformed private security personnel might 
succeed in committing an assault and a battery on 
individuals, perhaps in the course of conducting 
a ,search; the individuals would fail to exercise 
their right to resist out of fear that to do so would 
constitute unlawful resistance to arrest. 

But if significant costs result from confusion 
about the powers of uniformed private security 
personnel, there are also, in certain situations, sig
nificant benefits associated with wearing uniforms. 
For example, uniformed guards in a retail store 
may be much more effective deterrents to shop
lifting than nonuniformed personnel. And a uni
form may enable private security personnel to 
obtain obedience to their commands much more 
readily in situations in which they are entitled to 
obedience. For example, any private citizen is 
entitled, if necessary, to use reasonable force to 
expel trespassers from his land. The uniform and 
badge of a private security guard give him no 
greater power and no privilege for mistakes that 
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he makes in exercising his power. But trespassers 
may peacefully obey the command of a uniformed 
private security guard, while they would not be so 
inclined to obey the command of non uniformed 
personnel. If confusion exists here, it is benign 
confusion. 

To take another example, plant guards may find 
it much easier to obtain obedience to their lawful 
commands if they have the pyschological advantage 
of a uniform. And the uniform is a visible sym
bol that the particular individual has been duly 
authorized by the employer to give the kind of 
order that he has given. Moreover, workers may 
much prefer having uniformed plant guards, rather 
than non uniformed personnel who are better able 
to "spy" on them. Finally, a uniform may prevent 
a citizen from mistaking a guard for a robber or 
trespasser. 

The benefits derived from wearing uniforms and 
badges appear to be sufficiently substantial that it 
w,ould be a mistake to forbid private security per
sonnel from utilizing uniforms and badges in all 
circumstances. But there are situations in which 
uniforms and badges should be prohibited. Private 
security personnel engaged in investigatory activi
ties such as questioning should not be permitted 
to utilize uniforms and 'badges. These include, for 
example, personnel conducting preemployment, in
surance, and credit investigations. They should be 
allowed to show cards identifying themselves as 
representing whomever they represent, but these 
cards should not be designed to give an appear
ance of official sanction or official power. Since indi
viduals are not obligated to answer the questions 
of private security personnel, this is not a situa
tion in which uniforms enable private guards to 
better exercise powers which they have a right to 
exercise anyway, and the costs of confusion may be 
substantial. Thus, although uniformed store guards 
might be used to deter shoplifting and to appre
hend suspected shoplifters, uniformed personnel 
should not be utilized in questioning because they 
connote official power which they do not have. 

In most situations in which uniforms are pres
ently worn, the justifications for their use are 
sufficient to support their continued use. But ad
ministrative sanctions should be available not only 
for impersonating police officers, but also for any 
situation in which private security personnel use 
their uniforms and badges as a basis for an assertion 
of authority which they do not possess. And there 
may also be a need for legislation facilitating pri-
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vate damages recovery for those who are the vic
tims of false assertions of authority based upon the 
wearing of uniforms and badges. A provision for 
recovery of costs and attorney's fees would facili
tate obtaining private remedies for wrongful asser
tions of authority by private security per50finei. 
And the common-law theories upon which recov
ery would be based may need to be modified in 
certain respects. For example, consent is a defense 
to torts such as assault and battery, intentional 
infliction of emotional distress, and false imprison
ment. Given public confusion over the power pos
sessed by uniformed private security personnel, 
"requests" by private policemen are inherently co
ercive. Thus if a store guard asks a customer to sub
mit to a search, the customer's submission should 
not be viewed as consent, and thus as a defense to 
a battery, unless the situation was free from coer
cion based on the authority connoted by uniforms 
and badges. Only if the store guard informed the 
customer that he was not required to submit to 
a search could the coercion inherent in the situa
tion be negated. Some courts might achieve this 
result in the course of judicial decisions based on 
common-law principles. But it would be well to 
clarify the matter by means of a statutory provision 
to the effect that consent to the requests of uni
formed security personnel will only be recognized 
if the security personnel explain that consent is 
not required. 

B. USE OF FIREARMS 443 

Current Practice and Concern 
Almost 40 percent of the private security person

nel who responded to our survey carried a firearm 
full-time while on duty and almost an additional 
10 percent carried one part-time.4H Recent state
wide surveys by the California and Michigan regu
latory agencies support these figures. 445 Firearms are 
carried on many types of assignments performed 
by security personnel, including work in financial 
institutions and retail stores and guard duty in fac
tories. Not surprisingly, however, the data from the 
Rand survey indicate that a higher percentage of 
private police carry weapons in manufacturing, pa
trol, and central station alarm assignments than in, 
for example, retail and investigative assignments. 

The widespread practice of arming security per
sonnel has caused alarm among some observers 
because of the increased risk of seriously harming 
members of the public. Situations involving the 

improper use of handguns by security personnel 
appear to fall into three basic categories: 

I. Accidental discharge 
2. Mistaken identity and innocent bystanders 
3. Excessive use of force 446 

Newspaper reports of instances where an armed 
guard has either carelessly discharged a firearm, 
wounded innocent bystanders, or deliberately shot 
someone are common. For example, in one incident 
at Virginia's Lake Barcroft community, a boy was 
swimming in the private lake.447 When the guard 
told the youth to stop swimming, the boy ignored 
him. The guard then fatally shot the boy. In an
other incident a security guard in Orlando, Florida, 
was suspended after he ordered a life-size dummy 
to step from the shadows of a darkened classroom 
and then blasted away with his pistol when the 
dummy remained stationary.44s The guard sjlid he 
believed the dummies to be real people and thought 
he was outnumbered 10 to 1. Florida Merchant 
Police said the paper dolls were part of an art dis
play and had been cited for being the most life-like 
creations at an art festival. 

In the Los Angeles area, two private guards em
ployed by the same contract security agency recently 
killed two men in separate shootings in one day.449 
In one case, a guard shot a man during a party in 
an apartment complex, when the victim whom he 
was attempting to eject advanced on him with a 
bottle and refused to stop. In the other case, a 
guard was called to a service station because of an 
allegedly belligerent customer. When the customer, 
saying he was armed, advanced menacingly on the 
guard and refused to stop, the guard shot him. 

In still another incident in a restaurant, a shoot
ing occu.rred during an argument between the 
guard and a customer.450 The guard "said he had 
drawn his gun, a snub-nosed revolver, because he 
was afraid of the other man. He said he had placed 
it on the seat beside himself while preparing to have 
breahfast. [Emphasis added.] ... He stated that he 
stood up and was replacing the gun in his holster 
when a third man reached over and slapped it from 
his hand. The gun fell and fired, wounding the 
third man, just as police officers arrived." 451 

There is some evidence that the many serious 
firearm abuses by security personnel occur while 
they are off-duty. A recent bizarre incident involved 
an off-duty Sacramento, California, security guard 
who attempted to frighten a young woman out of 
an attack of the hiccups by brandishing his gun. 
She was killed when the weapuf? discharged and 
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the bullet struck her in the forehead.452 Gordon 
Bishop, Chief of the California Bureau of Collec
lion and Investigation Services, reports that cases 
coming to his a ntion reveal that many of the 
most serious firearm abuses involve off-duty security 
personnel.4S3 

It should be noted, however, that the number of 
"eported incidents seems to be relatively small. In 
California, for instance, Mr. Bishop states: 

While we have reason to believe that, with over 9,000 
armed men on duty, there are shooting incidents occur
ring. very few are reported to the Bureau. To my 
knowledge, no licensee has been found to be liable, 
criminally or administratively. for a wrongful death or 
shooting, although I believe that employees on occasion 
have been prosecuted.· .. 

Statistics furnished by one very large contract se
curity agency, indicating the number of personal 
injury claims filed against the company from 1966 
to 1971, also suggest that on-duty firearm abuses by 
private security personnel may not be numerous. 

Professed Need 
A program aimed at disarming guards would 

undoubtedly meet resistance from segments of the 
guard industry. The concern over the alleged break
down in law and order and the rising disrespect 
for the peace officer has affected the perceptions 
of some leaders of the industry. James McGahey, 
International President of the United States Guard 
Workers of America, states: 

The resources and manpower' of police and other pub
lic safety forces are already stretched almost to the 
breaking point. As a result, private security forces are 
becoming more and more the front line of defense and 
action in dealing with emergency situations. . . . There
fore, it is essential that private guards and security per
sonnel be fully and effectively trained and equipped to 
meet the problems they may face in carrying out their 
assignments .... 

It is clear that Mr. McGahey believes that perhaps 
the most serious problem guards face is violence 
aimed at both security personnel and the plants 
they protect: 

Violence and threat of violence is growing day by day 
with employees reporting to work not only drunk but 
hopped up with dope, carrying guns and knives and 
lethal weapons. Outsiders are forcing their way into the 
plants to assault workers. There have been bombings 
and arson and threats of more, daily in the plants .... 

While Mr. McGahey does not propose to arm all 
guards as a matter of course, he does argue that 
guards should receive firearms training and have 
firearms available in case they are needed.451 Any 
program to completely disarm security personnel 
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would encounter stiff opposition from private po
lice who share Mr. McGahey's perceptions of the 
social environment. 

However, the need for firearms may not be as 
great as some claim, especially since nonlethal alter
native weapons are available which arguably serve 
guards just as well. Robert Jupiter, a retired New 
York police executive, has indicated that private 
security personnel should not be armed with lethal 
weapons because the risks far outweigh the need 
for such weapons. He argues: 

The most effective weapon insofar as security guards 
are concerned is the police baton, commonly known as 
the nightstick .... There is little danger that innocent 
persons would be killed or even injured; whereas, when 
a firearm is used, much too frequently, innocent persons 
are struck or endangered. . . . The security officer pos
sessing a nightstick, two-way portable radio and an 
aerosol agent has the effective means of facilitating his 
task of providing protection to the institution and its 
personnel. ... 

The carrying of nonlethal weapons is one pos
sible solution to the dangers inherent in the use of 
firearms by security personnel, and survey data indi
cate that there is a pool of support for such a pro
gram among guards themselves. Only 44 percent of 
the guards surveyed thought it was necessary for 
rhem to carry a firearm, while 22 percent thought 
it was necessary only occasionally. Moreover, if they 
were not allowed to carry a firearm on duty, only 
35 percent felt they would need to carry a police 
baton, 28 percent a chemical spray, and 12 percent 
a sap or blackjack. Significantly, 35 percent felt they 
would not need anything.m 

Lack of Training 
At the heart of the concern over the arming of 

security guards is the belief that security guards are 
often not adequately trained to use firearms. Robert 
M. Jupiter notes: 

Many persons now entering security work have no 
prior experience with firearms, and of those who do 
claim experience, it is usually of a casual nature rather 
than any development of expertise. Some security guards 
do come from the armed forces and from police depart
ments, but this is not generally typical, despite what 
many people may believe; thUS, those who lack experi
ence with firearms would require intensive training prior 
to their inductiolJ. into an armed security department .... 

Mr. Jupiter's observations are confirmed by 
Rand's survey data. Even though almost 50 percent 
of the guards surVeyed carried firearms, either full
time or part-time, only 19 percent received firearms 
training on their present job. Eighteen percent had 
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never received any firearms trammg, while most 
respondents received their training from the mili
tary or learned from personal experience.461 

Even when security personnel receive firearms 
training, the instruction may be superficial. One of 
the large security firms, for example, has a 10-hour 
"Basic Guard Course" for new personnel. Only I 
hour is devoted to firearms and 30 minutes to no
menclature of and safety precautions in their use. 
Mr. Jupiter notes: 

The indoctrination required to make a guard an 
expert pistol shot is very time consuming and costly. It 
must be remembered that a guard once trained does 
not remain trained; thus it is necessary to have repeated 
training sessions to maintain proficiency.'" 

The "Basic Guard Course" mentioned above is 
typical of the better training given by security firms; 
dearly, it in no way approaches the intensity of 
instruction recommended by Mr. Jupiter. 

Present Regulation and Control 
Regulation of firearms for security personnel is a 

delicate issue. Traditionally, all private citizens in 
the United States have had the right to bear 
arms.463 Private security personnel have been as
sumed to have the same right, subject to regulation 
by the state. In some jurisdictions, however, legis
lation has been enacted to grant private security 
personnel greater privileges and responsibilities in 
connection with the use of firearms than is the case 
for private citizens. 

Federal Firearms Regulations 
Prior to 1968, federal control over firearms was 

minimal. It consisted of two statutes, both primarily 
aimed at the criminal purchaser. The National 
Firearms Act of 1934, 26 U.S.C. Sections 5801 et 
seq., imposes a tax on the manufacture or transfer 
of firearms such as machine guns, submachine guns, 
all other fully automatic weapons, all c.ut-down or 
sawed-off shotguns and rifles, mufflers, and silenc
ers.4f14 The Federal Firearms Act of 1938 465 was 
basicall y a licensing statute requiring manufactur
ers, importers, and dealers to secure a federal license 
before engaging in interstate trade in firearms or 
ammunition. The Federal Firearms Act of 1938 was 
repealed in ] 968, when Congress enacted two ma
jor pieces of legislation dealing with firearms, The 
Omnibus Crime Control and Safe Streets Act 466 
and the Gun Control A.ct of 1968.461 The Omnibus 
Crime Control Act prohibits the receipt, posses
sion, or transportation in commerce of firearms 

other than shotguns and rifles by felons, persons 
discharged froin the Armed Forces under dishon
orable conditions, mental incompetents, aliens who 
are illegally in the country, and former citizens who 
have renounced their citizenship. The Gun Control 
Act is largely aimed at reinforcing state and local 
gun control laws by regulating interstate firearms 
transactions. This Act also prohibits certain classes 
of person from buying or receiving guns, including 
persons under 21 years of age (18 years for rifles 
and ,shotguns) , persons under indictment for or con
victed of a felony, unlawful drug users, drug addicts, 
and persons adjudicated as mentally defective.468 

Under the federal gun control legislation, private 
security personnel are treated no differently from 
private citizens. First, the National Firearms Act 
controls the use of certain "gangster weapons." 
Second, in states with weak gun control legislation, 
a person who might qualify to possess a firearm 
under state law might be prevented from doing so 
by federal law.469 Also, in states that either do not 
regulate the security industry or do not tax or 
license the possession of firearms, the federal gun 
control legislation might deter the specified classes 
of persons from buying or receiving firearms. 41O 

State Firearms Regulation 
Regi~lation of the Private Citizen's Right to Pos

sess and USI! Firearms. All 50 states have statutes 
regulating firearms. While these state laws are di
verse,411 the state approach to gun control falls into 
lwo distinct patterns. As stated in a 1967 survey: 

Only nine states impose the primary requirement of 
a license for the initial purchase of a firearm; the re
mainder exercise control only subsequent to purchase, 
either requiring that local police be notified of sales or 
regUlating the carrying of weapons, usually by the 
requirement of a permit to carry a concealed weapon.'" 

A tenth state has imposed a permit requirement for 
initial purchase since this survey; 413 the District 
of Columbia also has such a requirement.m The 
license-to-purchase method appears to be the most 
effective means of control. 

The following discussion will focus on regulation 
in California, New York, and Florida, as these 
states generally represent the various approaches to 
gun control. 

California controls firearms only subsequent to 
purchase. Its gun control law is modeled after the 
Uniform Firearms Act, which "provided for no 
license to purchase, but required the seller to pro
vide the local police with the description and iden-
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tity of all purchasers of handguns and prohibited 
sales to anyone the seller has 'reasonable cause to 
believe' is of unsound mind, a minor, drug addict, 
or criminal." 475 California requires a permit to 
carry a concealed weapon 476 and prohibits the car
rying of a loaded unconcealed weapon upon the 
person or in an automobile, except under certain 
specified conditions.477 

Licenses to carry concealed weapons are issued 
by local authorities upon proof that the applicant 
is of good moral character, has good cause for issu
ance of the license, and is a resident of the county 
in which the application is made.47S The license is 
issued for up to I year, and the applicant is re
quired to give detailed information to the licensing 
authority concerning his identity and residence. 
The applicant also must pay a fee, and a set of his 
fingerprints are taken and sent to the State Bureau 
of Criminal Identification. The local licensing au
thority cannot issue a permit until it receives the 
report from the Bureau.479 California, in short, seeks 
to control firearms by requiring a permit to carry 
a concealed weapon and by prohibiting the carry
ing of loaded unconcealed weapons in public. This 
approach to firearms control has been criticized be
cause, "Too often violations will be detected only 
after violence has occurred." 480 

New York is one of 10 states whose approach to 
firearms control starts at the primary point of ac
quisition.4Bl New York issues permits for the initial 
purchase of firearms which allow a merchant or 
storekeeper to have a firearm at his place of busi
ness, a "householder" to have a firearm at his dwell
ing, a messenger of a bank to have and carry a 
concealed firearm while so employed, an employee 
of a correctional governmental agency to have a 
firearm if the warden or commissioner requests the 
license, and any persons to have firearms when 
proper cause exists.482 New York has a strong public 
policy against the issuing of purchase permits to 
private citizens.483 It requires that an applicant for 
a license show he has good moral character, has not 
been convicted of a felony, and has no history of 
mental illness, and that there is no good cause 
for denial of the license.484 Moreover, New York 
requires that applicants be photographed and fin
gerprinted, and these documents are used to con
duct a thorough' investigation of the applicant'S 
background;J85 

Florida does not have detailed gun control legis
lation. However, it does prohibit the carrying of a 
concealed weapon or unconcealed handgun or re-
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peating rifle without a license by anyone except 
police officers;i86 Licenses are issued by local author
ities upon a showing that an applicant is 21 years 
of age and of good moral character and upon 
payment of a $100 bond.487 

State Firearms Regulation of Private Security 
P(,1·sonnel. In terms of the relative rights of private 
citizens and private security officers to bear arms, 
there are essentially two patterns; In many states, 
private police have no greater privilege to bear 
arms than private citizens, but in others they are 
given greater power. Regardless of the language of 
the statutes, it is presumably easier for private se
curity officers to obtain permits, since their work 
is more readily accepted as proper justification. 

In California most in-house security guards are 
exempted from the state law which prohibits car
rying loaded unconcealed weapons,4fJ8 and bank 
guards and messengers are exempted from the law 
requiring a permit to carry concealf!d weapons.489 

In effect, this latter class of guards has the same 
authority to carry handguns as do the public police 
in California. In addition, California gives con
tract private security personnel the right to carry 
firearms ir, situations where private persons may 
not do so. 

In 1970, California legislation was enacted em
powering the Director of Professional and Voca
tional Standards to institute a statewide firearms 
training program for the security industry.49o The 
program is to be administered by the Bureau of 
Collection and Investigation Services. According to 
the Bureau's Chief, the industry itself fostered the 
legislation,491 The program grew out. of concern 
over the use of firearms by over 9,000 armed secu
rity men on duty in California. 

Although the details of the program have not 
been established, an indication of the l.tandards to 
be implemented can be gleaned from the recom
mendations made by an ad hoc committee rep
resenting 19 private security firms operating in
Southern California. This committee retCOmmended 
that security personnel be trained by certified fire
arms instructors who would instruct on the follow
ing lines: 

I. Classroom training to include the philosophy 
of defensive use of weapons, response to stress sit
uations, and safety aspects including range safety, 
weapons handling, and the danger of firing in a 
public area. 

2. An annual course of familiarization firing on, 
either line fire or Red Jet Ranges. 

Once the Bureau issues the training standards, 
guards will be exempted from the California penal 
provisions prohibiting the carrying of unconcealed 
firearms upon completion of the training pro
gram.492 Compliance with the provisions of this 
program will not give private security personnel the 
right to carry concealed weapons without a license. 
However, those private security personnel who are 
already exempted from the provisions prqhibiting 
the carrying of unconcealed handguns: are not reo 
quired to comply with these training standards. 
Despite this limited exemption, the California ap. 
proach to ensuring that security personnel receive 
some training prior to the carrying of firearms is 
certainly an important step in the right direction. 
This program could well become a model for other 
slates. 

Private security personnel are not exempted from 
the New York licensing procedure but must foHow 
the same licensing procedure as private citizens in 
order to purchase and carry handguns. The public 
policy of New York to discourage the ownership of 
firearms by persons other than law-enforcement 
officials applies to private security personnel as well 
as private citizens. This point is reflected in the 
following starement by an official of the New York 
City Police Department: 

The special patrolman, although possessing the power.; 
of patrolmen while acting in the performance of ',is 
duties, is not automatically a 'peace officer' under :;ec
tion 154 oi the Code of Criminal Procedure, ~iving 
them the right to possess firearms. Because the depart
ment does not favor needless proliferation of firearms, 
the Police Commissioner often must tum down re
quests from other city agencies to arm ',heir special 
patrolmen.... . 

However, one of the permits in NeT" York allows 
messengers and guards of banking institutions to 
carry concealed weapons.494 The principal omission 
in the New York system of ~'egulation is that the 
state makes no attempt W ascertain an individual's 
ability to handle a firear.m before a permit is issued, 
and it has no special statewide program for firearms 
training of private se<:urity personnel. 

In Florida, private security personnel have no 
special authority to (arry handguns. The statute 
that regulates the private security industry states 
explicitly: 

It is hereby specificall) provided, that nothing in this 
chapter s~all be construed to authorize any licensee to 
carry any weapon, whatsoever .... 

In order to carry a handgun, a private guard or 
detective must apply for a license as would any 

private citizen.496 Florida has no statewide firearms 
training program for security personnel. 

Sanctions and Remedies 
The state legislation discussed above deals solely 

with the right to possess and bear firearms. It does 
not deal with the appropriate use of these firearms. 
Consequently, the only sanctions imposed by such 
legislation are for the unauthorized possession of 
firearms. In California, however, the license of a 
private investigator may be suspended or revoked 
if he commits assault or uses force on any person 
without proper justification.m This law does not 
apply to other types of security guards. The most 
important sanctions for the misuse of firearms are 
those based' on traditional criminal laws, such as 
those concerning murder, manslaughter, and assault 
with a deadly weapon. As yet, there are no special 
statutory remedies providing for recovery by inno
~ent third parties who are injured by the use or 
misuse of firearl'!!s wielded by private security per
sonneL They must rely on traditional tort remedies. 
Th~ two major questions in this area are the bases 
klr recovery against the private security personnel 
who misuse their firearms, and the liability of the 
employer of private security personnel under the 
doctrine of 1'espondeat 'Superior for his employee's 
misuse of firearms. 

Tort Bases fOT Recovery Against the PTivate Secu
rity Officer 

When firearm abuses occur, civil recovery can 
be based on theories of assault, battery, and negli
gence,4U8 A prima facie case of battery js made when 
the plaintiff is in fact wounded by the defendant. 
The elements of assault are satisfied if the plaintiff 
is frightened either by being shot at or by being 
threatened with a fil'earm.499 

The use of firearms in any situation may result 
in injury to innocent persons. If the injured person 
ca~ show that the person using the firearm did not 
handle it with the requisite care, that is, that 
he was negligent, the injured person may recover. 
While there is no clear rule on the degree of care 
that is required of a person as he conducts his 
everyday affairs, the standard of care is generally 
quite high for persons who are engaged in danger-
9US activities. In most American jurisdictions, the 
highest standard of care is expected of persons 
handling firearms.500 This standard approaches im
posing strict liability, making a gun user liable for 
any injury to an innocent person, no matter what 
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degree of care was used. The rule in CaIifor~ia 
was SUC.Ciljf:tly stated in Wamer v. Santa Catalma 
Island Co.: 

The risk incident to dealing with firearms... re
quires a great deal of care to be exercised. In other 
words, the standard of care required of the reasonable 
person when dealing with such dangerous articles is so 
great that a slight deviation therefrom will constitute 
negligence.'" 

Therefore, a private guard who accidentally dis
charges his gun and wounds someone or who fires 
into a crowd while pursuing a fleeing suspect gen
erally would be subject to liability for negligence. 

Liability of the Employers of Private Security Offi
cers 

There are two distinct types of employers who 
face potential liability for the conduct of their pri
vate security employees. In the case of the in-house 
guard or investigator, the employer is the owner 
of the premises that are being guarded. With con
tracted guard services such as roving patrols and 
plant guards, the employer is the guard. company. 

Recovery against the employer of a private secu
rity officer would generally be based on the theory 
of agency: The guard is the employer's agent while 
acting within the scope of his employment. The 
employer is therefore generally liable for any un
lawful conduct of the guard which occurs within 

',-:, 

the scope of his employment.502 . 
Another possible theory of recovery agamst the 

employer is based on negligence. When an employer 
directs a man who is untraIl.led in the use of fire
arms to carry out the duties of an armed guard on 
his premises, such action might well be viewed as 
dired negligence on the part of the employer, so 
that the employer would be held directly liable for 
his employee's misuse of firearms. The argument 
{or hold~ng the employer directly liable is str~ngth
ened when the person he employs not only IS un
trained in the use of firearms but also is ignorant 
of his powers and of the situations in which his use 
of deadly force is legally authorized. Responses to 
Rand's security employee survey show that such 
employees are not at all uncommon. For example, 
18 percent of the guards questioned stated. that they 
did not know their legal powers to detam, arrest, 
search, and use force, and an additional 23 percent 
stated that they were unsure of these powers.503 Few 
of the guards knew the difference between a felony 
and a misdemeanor,504 a difference that can be 
crucial to the right to arrest and to use force. And 
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many were confused about whether particular ac
tions are crimes. For example, 41 percent believed 
that it is a crime for someone to drink on the job 
if it is contrary to company rules. 505 When em-
ployers trust employees who knew neither how nor 
when to use firearms with performing the tasks of 
an armed guard, such conduct should be held neg
ligence per se. States should provide by statute 
that empJoyers (including guard agencies, employ
ers of in-house guards, and employers who contract 
with guard agencies to provide guards) will .be 
held liable for misuse of firearms of armed security 
guards if those employers have not taken step.s to 
ascertain that the guards have been properly tramed 
in the use of their weapons and that they under
stand the situations in which use of deadly force 
is authorized. 

In many states, an employer may in some circum
stances avoid liability if the private security em
ployee is a special police officer commissioned by a 
local jurisdiction. Special police officers have statu
tory obligations to keep the peace and to make 
arrests. Such obligations transcend any duties spe
cial police may have to their employers.G06 Thus, 
a private employer may not be responsible for the 
negligence of a private security employee when the 
employee is a special officer performing a "public 
duty." In the California case of Maggi v. Pompa,507 
the defendant owned a private patrol service. His 
employee was a special police officer commissioned 
by a local jurisdiction. The employee w~s att~mpt
ing to effect a mi"demeanor arrest on hIS aSSIgned 
patrol when he unh.wfully discharged his gun, in
juring a bystander. The court found that because 
the special patrolman had a statutory duty to make 
arrests and keep the peace, he was not acting for 
the benefit of his em",Jroyer at the time he discharged 
his gun. Rather, he was performing a "public 
duty." Consequently, the employer was, not held 
liable for the employee's negligence. 

While this rule applies only to special policemen 
commissioned by local authorities,508 it has been 
given wide application throughout the United 
States: 

The Courts generally recognize, however, that the pri
vite employer will be relieved from liability for acts of 
a commissioned police officer in his official capacity, 
although he has paid such officer for services in and 
about the employer's property; and the fact that the 
special police officer was commissioned a~ s~~h by t~e 
state protects his private employer from hablhty for hiS 
acts, so far as in any particular case his act may fairly 
be regarded as having been performed in his official 

capacity, rather than simply in behalf of his private 
employer .... 

Some courts have said that a special policeman's 
acts are presumed to have been committed in his 
official capacity, so that the plaintiff, to recover 
against the employer, has to show that the special 
policeman was acting under the direction of his 
employer.alo But most courts have recognized that 
when the special policeman is acting in the per
formance of the duties for which he was employed, 
such as protecting his employer's property, his em
ployer will be liable for damages caused by his 
tortious acts. In these circumstances, most courts 
view as irrelevant the fact that the special police
man may have also been under a public obligation, 
derived from his commissioning, to protect the 
property of his employer or of others that is threat
ened with theft or destruction.511 

There is no consistency among the states with 
respect to imposition of liability on the employer 
for the acts of special police officers assigned at his 
request and for his benefit. Moreover, since the 
question of whether a special police officer was act
ing in his public capacity or was acting in his 
employer's behalf is generally one for the jury to 
determine,5t2 the imposition of liability may also 
vary from case to case. 

In states that do not hold the employer liable 
for acts committed by special police officers acting 
within the scope of their employment, there is a 

,need for legislative change. The idea that a special 
police officer is generally acting to perform a public 
duty is no mure than a fiction created to avoid 
imposing on the employer the liability that would 
normally be imposed by respondeat supe1·ior. There 
is no distinction between special police officers and 
any private security perliil!1nel that should lead to 
applying a different rule with respect to the em
ployer's liability, if the er.ployee was acting within 
the scope of employment. In many jurisdictions, 
special police officers are appointed at the request 
of an employer, with the most perfunctory review 
by the appointing authority, which is frequently 
the police commissioner. Appointment of an indi
vidual as a special police officer represents no judg
ment that the individual is qualified by background 
and training to perform the duties of a regular 
police officer. Rather, it is usually nothing more 
than a determination that an employer has a need 
for an employee with the powers of a special police 
officer. Since special police officers and other private 
security personnel are essentially the same in back-

ground and in function, respondeat superior should 
operate to make the employer liable fer the tor
tious acts of special police as well as for the tortious 
acts of oth(~r security personnel that he employs. 
Where state courts have reached a contrary result, 
legislation should be passed making it clear that 
an employer is liable for the tortious acts of special 
police performed within the scope of their employ
ment.5J3 The fact that the special policeman may 
have been acting pursuant to a "public duty" 
would then be irrelevant so long as he was acting 
within the scope of his employment. At the very 
least, appointments of special police officers should 
be more carefully scrutinized as to the necessity of 
the appointment, qualifications of the person ap
pointed, and restrictions which might be imposed 
on performance of the assignment in light of llpecial 
circumsiances. 

The Need for Firearms and Firearms Control 
A strong argument can be made that guards 

should be prohibited, except in extreme cases, from 
carrying firearms. Only a relatively small percent
age of guards receive adequate firearms training. 
The training that is received by most guards is 
minimal or nonexistent.514 

An alternative approach to improving the qual
ity of the use of firearms by security personnel 
would involve the adoption of statewide training 
programs, such as that adopted in California, where 
a licensee receives fiJiearms training prior to ob
taining authority to carry loaded firearms. The 
California model might be improved by using psy
chological testing to eliminate persons who are 
relatively more likely to misuse firearms. Robert 
Jupiter notes: 

The mere wearing of a firearm often gives some indi
viduals a sense of braggadacio and could lead to rash 
behavior which the bearer would not engage in if he 
were not so eqUipped. Hence, it affects attitude and 
behavior which are difficult to predict. Psychological 
testing would be a requisite to determine if a person 
would not be adversely affected by being put into pos· 
session of such a potentiaIly dangerous instrument.S1I 

Finally, if the problem of armed security per
sonne! is viewed as part of the larger problem of 
the proliferation of firearms among private citizens 
in general, then perhaps a minimal approach would 
be to enact more stringent gun control legislation 
at both the state and national levels. Congressional 
enactment of the strict gun control laws found in 
New Jersey and New York, which seek to control 
firearms at the crucial point of purchase, would 
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be a great improvement. If such a strong public 
policy against the proliferation of firearms were 
coupled with requirements of competency in their 
use before licenses were issued, the problem of 
potential weapons misuse might be greatly aIle
viated.516 Obviously, however, such legislation 
would meet stiff opposition from many quarters 
and would run counter to strongly entrenched 
American traditions. 

C. DIRECTING AND CONTROLLING TRAF· 
FIC 

Current Practice 
Guard manuals indicate that the typical traffic 

functions performed by private police are the check
ing of credentials at entry points to plants and the 
regulation of parking-lot traffic. They are specific 
in directing guard employees not to undertake traf
fic control on public streets. However, private 
guards are sometimes deputized by local police to 
perform traffic duties on public streets near the 
private property on which they work. 

As an empirical matter, it is unclear that traffic 
control gives rise to abuses by private security 
gua.rds. Thus, while state regulatory agencies cite 
impersonating public police officers as one of the 
most prominent reasons for license revocation,511 
it is unclear to what extent such impersonations 
of police officers are related to traffic control.· In 
some instances, private police may represent them
selves as public officers for the purpose of "shaking 
down" motorists on both private and public prop
erty. This form of private fund-raising has been a 
classic form of improper conduct by public police,518 
and it is probably not unknown to private police. 
This may be the evil to which the Los Angeles and 
Miami governments directed their attention in en
acting ordinances which specifically prohibit private 
police from attempting to enforce the traffic laws.519 

State and Local Government Regulation 

General Standards 
On Public Property. Traffic-control functions on 

public property, including the power to issue cita
tions, are typically entrusted to public police. The 
California Vehicle Code, for example, commands 
motorists to obey "traffic officers." 520 These "traffic 

-However, one such incident reported in the media was 
cited above. See p. 53. 
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officers" are defined as members of the Highway 
Patrol (state police) and peace officers (municipal 
police) .521 This system of traffic control is commo~. 
In Florida, for example, the power to enforce publIc 
traffic laws is vested in the Motor Vehicles Depart
ment, the Department of Public Safety, and law
enforcement officers.522 Full deputies are also some
times granted power to enforce the traffic laws. In 
New Jersey, for example, campus police can be 
deputized (licensed) by the local chief of police 
and can then enforce the traffic laws.528 Ohio law 
specifically provides that orders of police officers 
regard!'1g traffic should be obeyed 524 and that no 
private security officer has the powers of a law
enforcement officer,525 yet a county sheriff can ap
point deputies who are then empowered to assist in 
the enforcement of the traffic laws.526 Apart from 
deputization, traffic-control powers are usually ex
cepted from the few statutes or ordinances giving 
special powers to special police. In Los Angeles, for 
example, the Los Angeles Board Rules Governing 
Special Officers specify that commissioned special 
officers are prohibited from representing that they 
have power to enforce traffic laws.521 Thus, private 
security personnel are given by statute little or no 
role in regulating traffic on public highways or 
other public property. 

This does not mean, however, that private per
sons, perhaps occasionally including private security 
personnel, never engage 10 controlling traffic on 
public streets and highways. Construction workers, 
for example, frequently control traffic to permit 
heavy equipment to enter and leave construction 
projects, or to direct traffic away from a portion of 
road that is under construction. When private indi
viduals control traffic, without official authorization, 
they are not privileged to make arrests, to issue 
citations, or to use force in support of their efforts 
at traffic control. Moreover, they would be subject 
to tort liability for any ham) resulting from negli
gence in attempting to control traffic. An individual 
who was merely inconvenienced in his use of the 
public roads by unauthorized traffic directions given 
by another private individual would not, however, 
have a cause of action. Only the municipality or 
other governmental unit that owned the road could 
bring action against an individual for obstruc
tion.528 This limitation on who can bring suit for 
obstruction of public highways may explain, in 
part, the frequency of unauthorized traffic control 
by private individuals. 

Common-Law Rights on Private Property. Private 

security personnel do not have any special powers 
to control traffic on private property in situations in 
which the property owner himself would not have 
such power. In other words, the powers of private 
police to. contro~ traffic are essentially derivative; 
the private police exercise the powers delegated to 
them by the landowner who employs them. But 
these powers are quite extensive. A landowner, in 
general, has the right to determine who can come 
onto his property and the right to set conditions 
which must be complied with by those who enter 
his property if they are to remain there. This right 
of t4e landowner is not absolute-under certain cir
cumstances individuals are privileged to enter pri
vate property. For example, public officials are 
privileged to enter land to extinguish a fire or to 
inspect property for violations of housing codes; 
private individuals are privileged to enter the land 
of another if necessary to recover property which is 
on the other's land without the consent or the fault 
of the entering individual.529 But in most circum
stances the landowner can forbid or condition entry 
on his property as he chooses. Thus, he can confine 
traffic on his property to specified areas, restrict 
parking areas, impose safety regulations, and post 
guards at property entrances to deny or restrict 
entrance. 

Not only does a landowner have the right to reg
ulate traffic on his property, in many situations he 
has a duty to regulate traffic on his property to 
prevent harm to others. A landowner owes a duty 
to those who are invited onto his property to fulfill 
some purpos,e qf his own (for example, the cus
tomers of a business) to use reasonable care in the 
conduct of activities thereon so as to avoid harm 
to the invitees.s3o This duty of care requires a land
owner to use his powers of control and expulsion to 
regulate traffic so as to make the premises reason
ably safe for invitees.531 A landowner also has a 
duty to prevent his land from being used in such 
a way as to obstruct a public highway and a duty 
to provide his employees with a safe place to work. 
Thus a landowner in many situations not only can, 
but must, contml traffic on his property if he is 
to avoid liability for harm resulting from dangerous 
conditions created by his failure to do so .. 

A landowner can delegate his power to control 
traffic on his property to private security guards 
who are hired by him directly, or who are provided 
·to him under a contract arrangement with a private 
security agency. The principal power possessed by 
the landowner and the guards who work for him 

is the power to use reasonable force to exclude from 
the land those whpm the landowner does not want 
to enter and to expel from the land those who 
do not abide by the traffic regulations imposed by 
the landowner.532 But use of force is an ultimate 
sanction. Forcible expulsion from private property 
would not be justified to enforce traffic regulations 
unless the violator had first been informed that he 
was in violation and that he would be required to 
leave the property unless his violation ceased. And 
enforcement of traffic regulations could never justify 
the use of deadly force. 

The removal, of vehicles parked on private prop
erty is, perhaps, one of the most common problems 
in private traffic control. Many states restrict by 
statute the landowner's right to remove cars wrong
fully parked on his property. For example, Cali
fornia law provides that "The owner or person 
in lawful possession of any private property may, 
subsequent to giving notice to the city police or 
county sheriff . . . cause the removal of a vehicle 
parked on such property to the nearest public ga
rage if there is displayed in plain view on the 
property a sign prohibiting public parking and 
containing the telephone number of the local law 
enforcement agency." Notice must be given to the 
owner of the vehicle if his identity can be readily 
ascertained.533 

Though the employer may delegate the function 
of traffic control to private security guards, in many 
situations this will not allow the employer to es
cape liability for injuries resulting from dangerous 
conditions that arise when traffic is improperly con
trolled. The duty to keep premises reasonably safe 
for business visitors, the duty to refrain from ob
structing public highways, and the duty to provide 
employees a safe place to work have generally been 
held to be "nondelegabl~." Thus the employer can 
delegate performance of the function, but he cannot 
escape liability for injuries resulting when it is 
improperly performed.534 

State and Local Government Sanctions 
Public Remedies. When private police use exces

sive force in traffic control or use any force when 
they are not .privileged to do so, they are subject 
to administrative remedies (e.g., license suspension 
and revocation) , as well as criminal penalties (e.g., 
those for assault and battery) . In the traffic-control 
context, a private policeman may occasionally com
mit the offense of impersonating an officer, and 
there are separate administrative and criminal pen-
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alties for such misconduct.535 When impersonation 
of an officer constitutes a felony, commission of that 
crime additionally subjects the private policeman 
to the more severe administrative sanctions that are 
usually imposed for commission of a felony.536 

Private Tort Remedies. When private security 
personnel use excessive force in controlling traffic, 
or when they use force in situations in which they 
are not entitled to use force, they are vulnerable 
to tort liability for assault and battery. Ii a private 
policeman in the course of enforcing traffic regula
tions detains or confines an individual against his 
will, liability for false imprisonment or false arrest 
may be incurred. When a private policeman is neg
ligent in performing his traffic-control duties and 
his negligence causes injury to the person or prop
erty of others, the private policeman will be liable 
for the resultir;lg damages, and the private security 
firm that employs him will usually be held vicari-
ously liable. . 

Federal Constitutional Restrictions 
Constitutional restrictions are of very little im

portance in the area of traffic control. In one situa
tion, however, the Constitution may impose some 
liIIl:its on the power of a private property owner to 
control traffic. When private property is used for 
essentially public purposes, as were the streets and 
sidewalks of a company town in Marsh v. Ala
bama 531 or the parking lot of a suburban shopping 
center in Food Employees Union v. Logan Valley 
Shopping Plaza,538 the property owner cannot inter
fere with the reasonable exercise of First Amend
ment rights by the public. Thus, the property 
owner cannot use traffic control as a guise to pro· 
hibit activities such as leafletting or peaceful pick
eting when these speech-related activities do not 
interfere with his use of his property. But if the 
speech-related activity interferes with the flow of 
traffic on the premises or obstructs the access of 
customers to portions of the landowner's property, 
the landowner can act to halt the interference. 
'Vhen the landowner is empowered to act directly, 
of course, he can act indirectly through private 
security guards. 

Suggestions 
Private security personnel are frequently used 

to control traffic on private property. But in most 
states their use for controlling traffic on public prop· 
erty (streets and highways) is severely restricted. As 
noted above, in many states, 5'lCh as California, 
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there is no authorization for private individuals, 
such as private police, to control traffic on public 
property. In some other states, such as Ohio, private 
individuals, including private police, can perform 
traffic-control functions on public property only if 
they have heen deputized to do so. 

The opportunity exists for much greater utiliza
tion of private police to control traffic on public 
property. While control of moving traffic violations 
such as speeding, reckless driving, and driving while 
intoxicated often involves difficult judgments and 
requires skills which can only be developed through 
extensive training and experience, control of non
moving traffic violations, such as illegally parked 
or abandoned cars, is' well within the capabilities 
of many private security personnel. Moreover, these 
latter tasks may frequently divert the public police 
from more important crime control activities. And 
in many cities these tasks are not fully discharged 
by public police because more important activities 
claim their time. Many already congested central 
city areas have been further choked by illegally 
parked or abandoned cars. At present there is 
insufficient knowledge about the task of parking 
control to justify a recommendation that any par
ticular city begin to subcontract parking control 
functions to private security firms. Among other 
unknowns are the following: Does parking control 
provide useful training for new public policemen? 
Are there significant economies involved in utilizing 
public policemen who are in the neighborhood for 
other purposes (e.g., crime control) for the addi
tional task of parking control? Could private secu
rity firms perform parking control functions more 
inexpensively than the public police by employing 
less-well-trained individuals, paying them less, and 
having lower administrative expenses? 

Though there are many unknowns relating to 
parking control, there is sufficient reason to believe 
that some cities could achieve better parking control 
at a lower cost by utilizing private security firms 
to warrant modifying state laws, where necessary, so 
that cities would have the option to use private 
security firms for this function. 

D. THE LEGAL RELATIONSHIPS BETWEEN 
THE USERS AND PROVIDERS OF PRI· 
VATE SECURITY SERVICES 

Relevance of Particular Legal Doctrines 
The relationship between the agency that pro

vides private security services and the company that 
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hires those services is of legal significance in a va· 
riety of ways. At the most fundamental level, the 
direct contractual relationship between the agency 
and the hiring company is a legal document with 
legal ramifications; to some extent, the nature of 
the industry requires that all such contracts be 
of a unique character, and the appropriate form of 
the contract for this industry is therefore of legal 
significance. But at a more sophisticated level, there 
are two aspects of the legal relationship that stand 
out as being of particular significance both to the 
operation of the private security industry as a whole 
and to the interaction between the contract agency 
and the hiring company. 

First, the legal doctrine of respondeat superior 
("let the master respond") , which requires that an 

employer compensate any third party who is in jured 
by an act of an employee within the scope of his 
employment, is central to the question of whether 
the hiring company, the contract agency, or both, 
may be required to bear legal responsibility for 
the acts of an individual security guard. Because 
of the practical burden of such liability, the legal 
allocation of such responsibility may have serious 
implications for the structure established by the 
agency or the company in dealing with guards. 
That structure, in turn, will have a substantial 
effect on the entire process of interaction between 
the parties to the security services contract. The 
second aspect of the legal relationship between the 
parties that has particular significance for the in
dustry as a whole is the question of the legal ability 
or inability of the agency and the hiring company 
to determine between themselves who will bear 
what portion of any liabilities that may arise out 
of the situation into which the private security 
guard is imported. 

Responsibility for the Acts of the Private Police· 
man 

The doctrine of respondeat superior is among the 
more well-established legal doctrines. As such, the 
parameters of the doctrine itself tend to be rela· 
tively stable, and disputes involving it are usually 
of a primarily factual nature.53D It is clear that an 
employer must compensate injured third parties 
for harm caused by an employee acting within the 
scope of his employment. Thus, there is no question 
that an employer who himself hires a security guard 
will be required to respond in damages to any per
son who is injured by the wrongful act of that secu
rity guard (such as false arrest or battery) , provided 
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the guard wa;; acting within the scope of his em
ployment as a security guard. 

If, however, the individual causing the injury 
is designated an "independent contractor," rather 
than an employee, the person paying for the services 
of that individual will not, except in unusual cir
cumstances, be liable for any harm that he causes. 
Moreover, even an employer is absolved from lia
bility if the act causing the injury is not within the 
relatively vague notion referred to as the "scope of 
employment" of the employee. 

Although there remains some dispute as to the 
societal need which gave rise to the doctrine of 
respondeat superior, it is generally accepted that 
the doctrine developed because employers are Lypi
cally more able to compensate injured parties than 
are employees.510 Nonetheless, the general exemp
tion of independent contractors from the appli
cation of the doctrine suggests the importance of 
such other considerations as the ability of the em
ployer to control his employees' acts and the notion 
that the employee is acting for the benefit of his 
employer. 

Within the context of the private security in
dustry, the doctrine of respondeat superior is essen
tial to determining the liability of the security 
agency and that of the hiring company under exist
ing law, and the desirability of that existing legal 
structure. Although it will almost always be true 
that the individual guard will be an employee of 
an agency,.rather than an independent contractor 
for that agency, it is not clear whether the guard 
will be regarded as an independent contractor with 
respect to the hiring company, whether he will 
be regarded as an employee of that company, or 
whether he will be regarded as an employee of the 
agency which in turn is an employee of the hiring 
company. Although the last of those possibilities 
seems un!ikely, there are cases which support that 
view,541 perhaps primarily because it is the way 
in which the plaintiff can be best assured of a 
recovery: If the guard is unable to satisfy a judg. 
ment, the agency for which he works should be, 
and if that agency is unable to satisfy a judgment, 
then the hiring company should be. 

Determining whether the guard is an employee 
or independent contractor of the hiring company 
usually turns on an analysis of the control exercised 
by the hiring company over the contracted guard. 
One of the factors which will inevitably enter into 
that analysis of "control" is the terms of the con
tract between the hiring and contracting companies. 
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For example, the contract may calI for the complete 
control of and responsibility for the guard to be 
placed only on the contracting company, with the 
hiring company to avoid any attempt at control.542 

However, in at least some cases it has been held that 
the general control exerted by a hiring company 
over its premises, together with a judicial resistance 
to allowing a hiring company to subject third per
sons to the irresponsibility of a detective agency, 
precludes the hiring company from effectively cre
ating a contractual setting in which the guard is to 
be viewed as an independent contractor.543 In such 
situations-which may well comprise the majority
it is clear that the guard, the contract agency, and 
the hiring company will each be liable for acts 
within the scope of the guard's employment. 

There is, however, a fundamental objection to 
the traditional notion that the existence of control 
-including all of the various considerations which 
have over time become a part of the notion of con
trol fiB-should be completely determinative of lia
bility. The impropriety of that legal conclusion may 
be demonstrated by reference to a recent article 54~ 
in which the author indicated that security 
guards are often inadequate and that the hiring 
company should take care to examine the qualifica
tions of the individual sent out by the contract 
agency. Furthermore, if the hiring company is to ob· 
tain the maximum benefit from its security guard, 
the company should carefully examine the proce
dures he is to follow and should make such changes 
as it deems proper. In terms of social desirability, 
it is clear that the suggestions of the author are 
advantageous: A well-trained guard who is aware 
of what is expected of him is far less likely to cause 
injury to third persons than is a guard with inade
quate training or experit:nce who is unfamiliar with 
the premises he is guard:.ng. Nonetheless, the com
pany that carefully examines the credentials of 
the guard, carefully de',ermines the procedures the 
guard will follow, and pays close attention to all 
his activities may be ,mbstantially increasing its risk 
of liability to any third persons who are, in fact, 
injured by an act of the guard. 

Thus, the distinctions of the common law, devel
oped to create a balance between the seeming in
justice of requiring that one man pay for an injury 
caused by another and the desire to ensure that the 
injured plaintiff will be compensated for the harm 
he suffers, provide incentives that are entirely con
trary to the needs of society with respect to the 
private security industry. Indeed, the existing in-
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centives are completely perverted: Not only is there 
a disincentive to control guards where there should 
be an incentive, there is an actual incentive to 
avoid the control of guards where there should be 
a disincentive. Although some consolation can be 
taken in the clear trend of the cases toward expan
sion of the areas in which liability will be found 
and toward restriction of the definition of "inde
pendent contractor," 546 it remains true that as long 
as the exemption of independent contractors from 
liability retains any meaning, at least in the private 
security industry, the applicable legal rules will 
serve an essentially negative social function. None
theless, the courts have not shown any particular 
sensitivity to that problem, and the reported deci
sions suggest that the courts are continually min
imizing any desire on the part of hiring companies 
to regulate the activity of security guards. In Dillon 
v. Sears, Roebuck 6' CO.,547 for example, a contrac
tual provision requiring cooperation in the super
vision of guards was suf':,d'!nt to render the hiring 
company an "employer" and, as such, liable for a 
false arrest made by a guard. Indeed, the decisions 
have gone so far as to encourage hir.ing companies 
to avoid controlling the activities of the guards who 
serve on their premises and to avoid any require
ment that the guard obtain clearance from the hir
ing company for activities that he undertakes. In 
one case, for example, an award of punitive dam
ages was reversed because an employer had not spe
cifically authorized or ratified the wrongful arrest 
that was the foundation of the case.548 Thus, an 
incentive was provided for employers to suggest 
that their employees, if they find it necessary to 
arrest an individual, should take alI steps required 
for that arrest without any supervision from the 
company and without any specific authority for 
them. Although there are other incentives which 
should encourage employers to exert control, it 
should be clear that any incentive against this 
socially desirable goal should be carefully scruti
nized: Guards should be encouraged to contact the 
hiring company before making an arrest, whenever 
time permits, for then there is a good chance that 
the adverse consequences of a wrongful arrest wilI 
be minimized. 

To some extent, the tendency to create inap
propriate incentives is the natural product of grad
ual reform through tunnel-visioned courts, trying 
one case at a time, rather than substantial change 
through more broadly based legislatures. As the 
courts have felt more and more need to expand the 
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areas of employer liability, they have not done so 
by suggesting that those who hire independent con
tractors should be liable just as an employer is, but 
rather they have allowed an expansion of the defi
nition of employee at the expense of the definition 
of independent contractor. Accordingly, the extent 
to which one could control the activities of a hired 
guard without becoming liable for those activities 
has become smalIer and smaller and the incentive 
against any control at alI has become stronger and 
stronger. The tendency is very similar to that which 
formed the rationale of a recent New York case in 
which the New York City Housing Authority was 
found liable for failure to provide adequate police 
protection. The decision did not rest solely on the 
failure to provide protection; it was an essential 
part of the case that the City of New York had in 
fact provided some protection but that the protec
tion provided had not been sufficient. Thus, the 
court may have created an incentive to avoid pro
viding any police protection in the future.54o 

There are, however, court-developed doctrines 
that could be used to negate the creation of in
appropriate incentives that has resulted from the 
development of the doctrine of respondeat superior. 
One such legal theory is the "nondelegable duty" 
rule, which provides in essence that there are some 
dut.ies that are necessarily imposed on an individual 
and for which he will be responsible even though 
he hires an independent contractor to discharge 
them. Such duties include, for example, those of 
keeping premises reasonably safe for business visi
tors and of providing employees with a safe place 
to work.550 Both of these duties might ordinarily 
be entrusted to a contract guard. It is apparent 
that there are other duties of contract guards that 
may be viewed as nondelegable obligations of the 
hiring company. To the extent that the nondele
gable duty rule is expanded, the distinction between 
an employee and an independent contractor loses 
much of its importance, as do the disincentives to 
control which arise out of the independent con
tractor doctrine. However, not alI courts have seen 
fit to expand these nondelegable duty rules, and 
such expansion was clearly rejected in Brien v. 
18925 Cullins Ave. Corp.,551 a quite recent case in 
which it was determined that a motel owner was 
not liable when his guard shot and killed an indi
vidual whom he had detained for questioning. 

An alternative means for eUminating the disin
centives that arise out of the employee-independent 
contractor distinction is to establish that the em-
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ployer who does not take care in the selection and 
training of security guards whom he hires is himself 
negligent. Accordingly, if injury is caused to a third 
person, that injury may be directly attributable to 
the negligence of the hiring company in failing 
to supervise and:ontrol adequately the individual 
whom it hired. In the Brien case, the court clearly 
suggested that it would have been willing to find 
the motel owner directly negligent and to impose 
liability for that negligence if sufficient proof had 
been. presented.552 For any such negligence, of 
course, the hiring company would be directly liable 
and would not be entitled to any recovery against 
the employee. 

To the extent that no hiatus exists between the 
minimum amount of control by the hiring com
pany that will relieve it of a charge of negligence 
and that amount which will make the hiring com
pany an employer, it follows that the hiring com
pany would always be liable for injury caused by 
a guard. The incentives created by that situation 
would be entirely appropriate: Since the employer 
could recover against the employee when the em
ployer was found liable on a theory of re~pondeat 
superior, but could not recover against the inde
pendent contractor if the theory of recovery were 
one of direct negligence in the hiring, it would 
become desirable for the hiring company to be in 
the posture of employer. Thus, the hiring company 
would probably be willing to become an "employer" 
and to exert the control necessary to reduce the 
possibility of injury by the contract guard to third 
persons. Indeed, in situations such as the Brien 
case, there would be additional control incentives, 
since a finding of negligence could lead to a charge 
of manslaughter for which the employer might be 
criminally liable.~53 At least in situations where the 
contract guard is likely to be using firearms, the 
disincentive to avoiding control may be sufficient 
to eliminate any meaningful need for concern. Thus 
the legal liabilities that the hi-dng company may 
incur if it exercises no control or only very mini
mal control may negate the disincentives to control 
that have been created through the expansion of 
the doctrine of respondeat superior. And there are 
other, practical considerations that may lead to the 
hiring company exerting control regardless of the 
disincentives provided by potential liability. As the 
extent of control that suffices to make the hiring 
company liable decreases, many companies would 
find that in order to exercise effective control of 
operations on their premises there is an irreducible 
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minimum amount of control which they cannot 
surrender. Thus they would exercise this level of 
control even though it might expose them to lia
bilities on a theory of respondeat superior. 

The Allocation of Risk of Loss 
It is quite apparent that the contract agency and 

the hiring company cannot, by a contract between 
themselves, limit or reduce the rights of injured 
third persons to recover an amount equal to the 
total value of the injury. However, to at least some 
extent, it is possible for the hiring company and 
the contract agency to allocate the risk of loss be
tween themselves so that if either party is required 
to respond in damages in excess of the agreed 
amount, it can recover that excess from the other 
pa~ty. Furthermore, it is true that an agreement 
between the parties may effectively limit the lia
bility of either party to the other. 

Typical agreements between contracting agencies 
and hiring companies contain provisions to the 
effect that the amount to be paid to the agency 
is based upon the value of the services rendered, 
rather than the value of the property protected, and 
that the agency will not be liable for damages in 
excess of a certain specified amount that result from 
any activity in connection with its performance 
under the contract.55·1 The premise for the limita
tion of liability-that payment is rendered solely for 
the services rendered and is unrelated to the prop· 
erty protected-is fallacious to some extent, since 
a company would not hire a security agency unless 
the assets being protected by the agency were of 
some signi~cant value. However, to the extent that 
the fees for protective services do not vary with the 
value of the assets being protected, as is certainly 
true in most instances, the premise may have some 
validity. 

Whether or not the stated basis for the limitation 
of liability is legitimate, however, it will usually be 
true that the dollar limitation on the liability of 
the contract agency is valid, under one of two legal 
theories. Under the first theory, it should be valid 
as a limitation of liability. Such limitations are 
generally valid, at least in contracts between parties 
having relatively equal bargaining power,555 and 
there is no substantial indication in the case law 
that the security industry has historically been 
treated differently. But even if the limitation on 
liability were not accepted, such contracts might 
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still be regarded as providing for liquidated dam
ages. Provisions for liquidated damages are generally 
upheld as valid if when the contract was entered 
into, it appeared that evaluating any injury caused 
by a breach would be extremely difficult and if the 
amount selected is reasonable in relation to the 
type of damages that might have been anticipated 
at the time the contract was entered into. As a gen
eral rule, these qualifications will be met by any 
liquidated-damages clause in a contract providing 
for guard services. The prerequisites to validity are 
most clearly present in those contracts providing for 
the use of devices such !";\i: burglar alarms, since the 
damage caused by the failure of an alarm to oper
ate depends entirely upon the nature of the event 
that should have caused it to operate, the extent 
of the success of that event, and, most important, 
the question of whether the damage would have 
been prevented if the alarm had worked. Accord
ingly, it is not surprising that at least two cases 
have upheld such clauses as legitimate liquidated
damages provisions even though the damage provi
sion was extremely low in both cases.506 Although 
that result has been criticized on the grounds that 
the provisions in question should instead have been 
viewed as limitation-of-liability clauses,557 it is ap· 
parent that the end result will usually be much the 
same, whichever theory is applied. 

Clauses such as those discwised above will not 
prove useful as a defense against actions brought 
by third persons. If, for example, a hiring company 
enters into a contract with a contract agency and 
the contract provides that the agency. will not be 
liable in excess of $50, should the guard that 
the agency provides falsely imprison an individual 
at the plant of the hiring company, the contract 
agency would not be able to assert as a defense 
to an action by the individual that it cannot pe 
held for damages in excess of .$50. However, such 
a provision would in most instances provide the 
agency with a legitimate cause of action against 
the hiring company for any amounts in excess of 
$50 that the agency is required to pay. In essence, 
in such a situation, the parties have done no more 
than write an insurance policy for the agency with 
a deductible clause in an amount equal to the 
amount of the agency's maximum liability. It is 
significant, however, that there is a public policy 
against insuring against one's own willful actions, 
and in some instances that policy has been enacted 
into statutory law; 558 where such a public policy 

. is applicable, any insurance against a willful act 
will be void. Under that view, a contract agency 
cannot limit its liability for intentional torts. Thus, 
a contract which provided that the agency would 
guard the premises of a hiring company but would 
not be liable (or would have a limited liability) 
if the agency's employees were to steal the assets 
of the hiring company would no doubt be invalid. 
A question arises, however, as to the extent to 
which the intent of an individual guard may be 
imputed to the contract agency so that the contract 
agency may be held liable for his willful and in
tentional tort. If, for example, an individual is 
hired to guard a jewelry store and steals jewelry 
from that store, may the jewelry store recover 
against the contract agency? Such recovery would, 
of course, be ·permitted if the agency could be 
found negligent· in hiring or training the individual 
guard. Otherwise, however, it will usually be true 
that the willful act of the guard will take him be
YQnd the scope of employment, so that the agency 
would not be li~ble. Indeed, there are some cases 
which suggest that any act of a contract guard that 
is not directly and primarily for the benefit of the 
employing agency will relieve that agency of lia
bility.5a9 But if the willful act can be viewed as 
being within the scope of employment, such as is 
possible in the case of a guard who willfully as
saults an individual he finds on the premises, then 
the contract agency, in the absence of any limitation 
on liability, would be liable, with no right of re
covery against the hiring company. If the individual 
is acting within the scope of his employment, then 
his intentional act should be imputed to the agency. 
Accordingly, if there is an applicable limitation on 
the liability of the agency, which amounts essen
tially to an insurance contract for the agency, this 
might arguably be held invalid under the doctrine 
that one cannot insure against his own wrongdoing. 
However, arriving at that conclusion compels the 
further conclusion that the agency cannot acquire 
any insurance to cover the risk involved. It is there
fore likely that a limitation on liability incurred 
through the willful acts of contract guards should 
not be found invalid, at least for the suggested 
reasons, and that view is consistent with the decided 
cases, which indicate that the policy against insur
ing against willful acts is applicable only to acts per
formed at the personal direction of the insured 560 
and that the insured will be precluded from recov
ery only where the allowance of recovery would 
clearly benefit the actual wrongdoer.561 Thus, al-

though a third person injured by the wiIIful acts 
of a contract guard might be able to recover from 
the contracting agency, the contracting agency un
der existing law would probabjy be able to use 
a limitation-of-liability clause to throw the ultimate 
liability in. this situation on the hiring company. 

In this area, too, however, it appears that the 
incentives created by the existing case law are not 
the incentives that will be most beneficial for society 
as a whole. When contract guards are hired, the 
hiring company places a considerable amount of 
trust in them, and the hiring company usually re
lies on the agency for the control of the training 
and choice of guards.562 If the guard hired should 
take advantage of his position of trust to steal from 
the hiring company, the effect of a valid limitation 
on the liability of the agency will be to eliminate 
or reduce the likelihood that the contract agency 
will effectively control the guard. 

Although a provision for liquidated damages or 
for limitation on liability will not prove undesir
able in most circumstances, it does appear that such 
limitations should not be permitted in cases involv
ing willful torts on the part of the contract guard. 
It is not, however, desirable to preclude the con
tract agency from obtaining 'insurance against that 
risk. Although a limitation on liability may dis
courage an agency from exercising control, the same 
consequence will not usually follow from the acqui
sition of insurance, simply because insurance is 
acquired on a large enough scale that there will be 
pressures from the insurance company to minimize 
the risk of loss. Accordingly, an appropriate vehicle 
for limiting the right to limit liability would be the 
simple notion that a higher duty is owed by priv~te 
police forces to their clientele than the usual duty 
and, as a result, limitations of liability in such 
situations wilI not be permitted. That approach 
is similar to the "nondelegable duty" view discussed 
earlier in connection with the doctrine of respon
deat superior, and the imposition of such extraordi
nary duties is not unknown to the law."63 It was 
suggested above that most courts would likely up
hold limitations between the contracting parties on 
the liability of contract agencies for the willful 
torts of contract guards. But this is not a well-settled 
result. Courts applying common-law principles of 
decision (i.e., without the benefit of a statute 
changing the law) could easily find limitations on 
liability invalid in this context on the basis of the 
rationale given above: Private security firms would 
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be viewed as owing a higher than usual duty to 
their clientele. 

Conclusions and Suggestions 
As has been discussed in this section, the two 

most significant aspects of the legal relationship 
between the users and the providers of private 
security services are found in the employment rela
tionships among the hiring company, the contract 
agency, and the individual guard, and in the legal 
ability of the parties to a security contract to de
termine the extent of each other's liability. With 
respect to both areas-but far more significantly 
with respect to the matter of employment and the 
doctrine of respondeat superior-it appears that the 
existing legal doctrine substantially interferes with 
the development of the private security industry in 
a socially bf!neficial manner. The means are avail
able, however, for a reversal of those existing doc
trines in this industry, through statutory change or 
through future court decisions, and such a reversal 
is appropriate wherever tort liability is the only 
effective means of protecting the public and the 
users of private security services.584 With respect to 
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the question of control of contract guards which is 
so much a part of the doctrine of respondeat supe
rior, the existing incentive to avoid control can be 
satisfactorily eliminated by the recognition that 
failing to control a servant is considerably more 
harmful than attempting unsuccessfully to control 
him. Accordingly, it is appropriate to recognize that 
a failure of control is negligence on the part of 
the master, and the master should be held directly 
liable for it. 

With respect to the existing ability of the con
tract agency to limit the damages it may suffer, the 
flaw of the existing standards and the suggested 
remedy are much the same as those for the problem 
of control. Existing standards do not provide an 
incentive for contract agencies to exert their con
trol and influence in selecting honest employees and 
in ensuring that those employees will not take ad
vantage of the trust that is placed in them. To 
correct that flaw, it would be appropriate to recog
nize the duty of contract agencies to select and to 
train their personnel, and to provide that the extent 
of the duty cannot be reduced through the limita
tion of liability. 
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FOOTNOTES 

L See discussion in Chapter IV of this report. 
2. See, e.g., Cal. Bus. Be Prof. Code § 7520. 
lJ. See, e.g., Cal. Bus. Be Prof. Code § 7551. 
4. Fla. Stat. Ann. § 49lJ.19. 
5. Cal. Bus. Be Prof. Code § 71)!lS (a) . 
6. See, e.g., Fla. Stat. Ann. § 491: ~2. 

7. See, e.g., Cal. Bus. Be Prof. Code § 7545. ($2,000 bond 
only for licensees, not employees.) 

S. See discussion in Chapter V of this report. 
9. See Rand report R-871-DOJ, Chapter IV. 
10. For example, in California, a formal administrative 

hearing is required, after which judicial review is available. 
See, e.g., Donkin v. Director of Prof. Be Voc. Stds., 240 
C.A.2d 19lJ, 49 Cal. Rptr. 495 (1966). Cf. Stewart v. County 
of San Mateo, 246 C.A.2d 27lJ, 54 Cal. Rptr. 599 (1966) 
(summary revocation by county of private patrol permit). 

II. See Rand report R-871-DOJ, Chapter iV. 
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("It is generally agreed that civil liability is an ineffective 

deterrent to public police abnse") . 
21. See discussion of this law in Chapter III. 

22. lJ25 U.S. 91 (1945). 
2lJ. See discussion of Exclusionary Rule in Chapter III. 
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avoid physical contact, including body search, when making 
an arrest and to search only when necessary. 

47. Rand security employee survey, Chapter IV of Rand 
report R-870-DOJ. 

48. See, e.g., Cal. Penal Code §§ 447-587 (dealing inter 
alia with burglary and housebreaking, larceny, unlawful 
interference with property). 

49. See discussion of licensing laws in Chapter II. 
50. Cal. Bus. & Prof. Code § 7588 (g). See also Cal. Bus. & 

Prof. Code § 7551. 
51. "Except as her'!inafter in this subdivision provided, no 
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62. 410 F.2d 701 (D.C. Cir. 1969). 
63. 1d. at 704. 
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illegal search. An insurance reserve, of $100, was established 
for only one of the claims. In 1969 there was only one claim. 
In 1963, there were none. In 1967 there were two invasions 
of privacy claims and in 1966 there were none. 

65. 91 S. Ct. 1999 (1971). 
66. For instance, defenses under state law, such as consent, 

may be inconsistent with the protection afforded by the 
Fourth Amendment. As Justice Brennan indicated in the 
Bivens case, "an agent acting-albeit unconstitutionally-in 
the name of the United States possesses a far greater capac
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federal law enforcement official will normally render futile 
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67. 15 Am. Jur. Trials 555, 580-590 (1968). 
68. 91 S. Ct. at 2002 n.4. 
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the Exclusionary Rule is contained in the dissenting opinion 
of lJurger, C. J., in Bivens, supra, 91 S. Ct. 25 2012. And see 
the .. q~scussion of the Exclusionary Rule below. 
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of three days took four men to a paint shack on the com
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for fifteen minutes; when he was blinded, he was repeatedly 
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individuals in every section of the United States. Increasingly, 
permanent surveillance devices have been installed in facili
ties used by employees or the public. While there are de
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pects for the next decade indicate a continuing increase in 
the range and versatility of the listening and watching 
devices, as well as the possibility of computer precessing of 
recordings to identify automatically the speakers or topics 
under surveillance. These advances will come just at the 
time when personal contacts, business affairs, and govern
ment opr;;rations are being channeled more and more into 
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communications." A. 'Vestin, Privacy and Freedom at 365-
366 (1967). 
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naire, Chapter IX of Rand report R-870-DOJ. Only 15 
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mittee on Constitutional Rights, chaired by Sen. Sam J. 
Ervin. In addition, the Subcommittee on Criminal Laws and 
Procedures of the Senate Committee on the Judiciary, 
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N.E.2d 765, 307 N.Y.S.2d 647 (1970). 

88. 108 Ga.App. 159, 132 S.E.2d 119 (1963). 
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and see E. Long, The Intruders (1966). 
87. 302 U.S. 879 (1987). 
88. 47 U.S.C. § 605. 
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90. 18 U.S.C. §§ 2510-2520. 
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the parties consents, it is not unlawful. ... Consent may be 
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U.S. Code Congo and Adm. News, 2112, 2182. 

92. This is consistent with the United States Supreme 
Court ruling in Alderman V. United States, 394 U.S. 165 
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taps without a warrant. 18 U.S.C. § 2511 (3) provides that 
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limited. The power of the United States government to con-

duct wiretaps and electronic surveillance against domestic 
groups who are bdieved to pose a threat to the government 
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98. Weiss v. U.S., 308 U.S. 321 (1939). 
94. Tile Fourteenth Amendment, § 1 provides in part: 

" ... No State shall ... deprive any person of life, liberty, 
or property, without due process of law .... " 

95. The Fourteenth Amendment, § 5 provides: "The 
Congress shall have power to enforce, by appropriate legisla
tion, thf provision of this article." In United States v. 
Guest, 3113 U.S. 745 (1966), six members of the United 
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individual action in enforcing the Fourteenth Amendment, 
and in K.atzenbach V. Morgan, 384 U.S. 641 (1966), the 
court dedared that Congr!!ss had power to invalidate state 
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sions of the Fourteenth Amendment. See also Senate Report 
No. 109", 1968 U.S. Code Congo and Adm. News at 2180. 
Note, "Electronic Surveillance in California: A Study in 
State Lf!gislative Control," 57 Cal.L.Rev. 1182 (1969). 

96. Article I, § 8 of the United States Constitution pro
vides: "The Congress shall have the Power ... To regu
late Commerce for foreign Nations, and among the several 
States. and with the Indian Tribes .... " 

97. For a listing of state statutes in effect in 1966, see 
Subcomm. on Administrative Practice and Procedure of the 
SemIte Comm: on the Judiciary, 89th Cong., 2d Sess., Laws 
Relating to Wiretapping and Eavesdropping (Comm. Print 
19(6). See also American Bar Assn., Project on Minimum 
Standards for Criminal Justice, Electronic Surveillance (Tent. 
Draft, 1968). 
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See Report on Applications for Orders Authorizing or Ap
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istrative Office of the United States Courts, April 30, 1970. 

99. People V. Kurth, 34 Ill.2d 387, 216 N.E.2d 154 (1966); 
Commonwealth V. Murray, 423 Pa. 37, 223 A.2d 102 (1966). 
Nevada requires the consent Qf all parties for wiretapping, 
Nev.Rev.Stat. § 200.620 (1), but not for electronic eaves
dropping, id. § 200.650. Michigan requires all-party con
sent for electronic eavesdropping, Mich.Comp.Laws Ann. 
§§ 750.539c, but its wiretapping statute speaks only in terms 
of unauthorized tapping, id. 750.540. See generally Greena
walt, "The Consent Problem in Wiretapping and Eaves
dropping," 68 Colum.L.Rev. 189, 207-1I (1968); Note, 
"Electronic Surveillance in California: A Study in Legislative 
Control," 57 Ca1.L.Rev. 1182 (1969). 

100. Cal. Penal Code § 631; Del. Code Ann. Tit. 11, § 757. 
101. Cal. Penal Code §§ 630-637.2. See also, Note, "Elec
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tive Control," 57 Ca1.L.Rev. 1182 (1969). 

102. Section 637.2 provides: "(a) Any person who has 
heen injured by a violation of this chapter may bring an 
action against the person who committed the violation for. 
the greater of the following amounts: (1) Three thousand 
dollars ($3,000). (2) Three times the amount of actual 
damages, if any, sustained by the plaintiff. (b) Any person 
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may. in accordance with the provisions of Chapter 3 (com
mellcing with Section 525) of Title 7 of Part 2 of the Code 
of Civil Procedure. bring an action to enjoing and restrain 
any violation of this chapter. and may in the same action 
seek damages as provided by subdivision (a) _ (c) It is not 
a necessary prerequisite to an adion pursuant to this section 
that the plaintiff has suffered. or be threatened with. actual 
damages_" 

i03. Cal. Bus. Be Prof. Code § 7551. 
104. Md.Ann.Code. Art. 35. §§ 93. 99. 
105. Md.Ann.Code. Art. 27. § 125A. 
J06. Id. § 125B. 
107. Id. § 125D. 
108. N.Y. Crim. Proc. Law § 700.05 (McKinney). 
109. N.Y. Penal Law § 250 (McKinney). See also Report 
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York. 196I. 

IIO. Article 7. N.Y.Gen.Bus.Law § 74-2 (McKinney). 
II I. Id. § 81-1. 
112. Id. § 79-1. 
II3. Committee Report. Eavesdropping and Wiretapping. 

March 1956 at 28. 
114. Letter from Gordon H. Bishop to John L. McClellan. 

Chairman, Subcommittee on Crimillal Law ~l!(1 Prc::edurp.s 
of the Senate Committee on the Judiciary. datp.d August 6. 
1971. 

115. See the comment of Senator Long, supra note 86. 
li6. 120 Ohio App. 129, 28 Ohio Ops.2d 374, 201 N.E. 2d 

533 (1963). 
117. 60 Ga.App. 92. 2 S.E.2d 810 (1939). 
118. Fowler v. Southern Bell Tel. Be Tel. Company. 343 

F.2d 150 (5th Cir. 1965); McDaniel v. Atlanta Coca Cola 
Bottling Company. 60 Ga.App. 92, 2 S.E.2d 810 (1939). See 
also Note. 93 Harv.L.Rev. 1923 (1970); Note. 23 Okla.L.Rev. 
223 (1970). For a general discussion of tort recovery in this 
area see Prosoer at 807-808 and Restatement of Torts (2d) 
§ 687. 

119. 106 N.H. 107, 206 A.2d 239 (1964) 
120. See also Roach v. Harper. 143 W.Va. 869. 105 

S.E.2d 564 (1958). 
i21. Cal. Penal Code § 637.2. 
122. See Statement of Senator Long in the text at note 86. 

mpra. 
123. "The right of the people to be secure in their per

sons, houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 'Warrants 
fihall issue, but upon probable cause, supported by Oath 
or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized." 

124. Exclusion from federal trials was mandated in Weeks 
v. United States, 232 U.S. 383 (1914). Application of the 
Exclusionary Rule to state trials followed by 47 years. Mapp 
v. Ohio, 367 U.S. 643 (1961). 

125. Although there is some conflict concuning whether the 
Exclusionary Rule applies t.o the admission of government
obtained evidence in civil actions (Case Note, 19 Drake 
L.Rev. 476 (1970), citing 29 Am. Jur.2d Evidence § 412 
(1967) ), it has only been extended to lJua5i-criminal actions 
such as forfeiture proceedings. In One 1958 Plymouth Sedan 
v. Commonwedlth of Pennsylvania, 380 U.S. 693 (1965), the 
Pennsylvania Supreme Court had ruled that illegally seized 
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evidence could he introduced in a proceeding to determine 
whether a car would b.O! forfeit for carrying u>Jstamped 
liquor. The United States Supreme Court ruled that this 
proceeding was quasi-criminal, and that the Exclusionary 
Rule would thus apply. Implicit in this ruling is the prem
ise that the Exclusionary Rule does not apply in civil 
proceedings. 

126. 256 U.S. 465 (1921). In Burdeau, private parties had 
stolen papers from the petitioner and given them to an 
assistant attorney general who was prep::ring a case against 
the petitioner regarding fraudulent use of the mails. The 
petitioner sued to have the papers returned. The Supreme 
Court ruled that the FOiJrth Amendment protects agaimt 
illegal searches and seizur, r ;;y government agencies only and 
could not be relied upon to require the return of these 
papers, which were stolen by private parties. Jus.ices 
Brandeis and Holmes dissented on the ground that. if the 
papers were still in private hands, the court would surely 
order them returned. They argued the government should 
not be permitted to keep papers which a private individual 
would be required to return. The Burdeau distinction is 
still viable. For example. in Barnes v. United States, 373 
F.2d 517 (1957), the 5th Circuit ruled that evidence ob
tained by an illegal search of defendant's bag by a motel 
manager was admissible. In Knoll Associates Inc. v. Dixon, 
232 F.Supp. 283 (S.D.N.Y. 1964) a federal district court 
ruled that files stolen by an employee and given to the 
Federal Trade Commission were admissible at a hearing 
before a Federal Trade Commission examiner. Perhaps one 
of the most flagrant examples of an illegal search by a pri
vate individual, reSUlting in admissible evidence in a state 
proceeding is Sackler v. Sackler. 15 N.Y.2d 40, 203 N.E. 2d 
481 (1964). There, a private detective obtained evidence for 
a divorce by 'breaking into a wife's bedroom and catching 
her in flagrante delicto. Here the purpose of the search was 
clearly directed toward a judicial proceeding, but, the search 
having been made by a private individual, the evidence was 
admitted. Also see Note, "Seizures by Private Parties: Exclu
sion in Criminal Cases," 19 Stanford L.Rev. 608 (1!Jti6-{i7). 

127. 367 F.2d I (9th Cir. 1966). 
128. Id. at 5. 
129. 378 F.2d 588 (9th Cir. 1967). 
130. See, e.g., People v. FielTo, 236 Cal.App.2d 344, 46 

Cal.Rptr. 132 (1965), in which the police requested that a 
motel manager get narcotics from an individual's room. The 
search was declared illegal and the evidence obtained was 
excluded. 

131. 70 C.2d 97, 73 Cal.Rptr. 575, 447 P.2d 967 (1968). 
132. 70 C.2d at 100, 73 Cal.Rptr. at 577, 447 P.2d at 969. 
1ll3. 70 C.2d at 100, n.3, 73 Cal.Rptr. at 577, n.3, 447 

P.2d at 969 n.3. 
134. 70 C.2d at 103, n.4, 73 Cal.Rptr. at 579, n.4, 447 

P.2d at 971 n.4. 
13.? Letter from Francis Coyne. Lieutenant, Legal Divison, 

ThO! City of New York Police Department, dated July 16, 
1971. 

136. In a different context the United States Supreme 
Court has ruled that the actions of a p;·h,,,tp. rletective, depu
tized as a sheriff, would bt· "state action." In Griffin v. Mary· 
land, 378 U.S. 130 (i964.) , a privately owned amusement 
park employed a special policeman by arrangement with a 
detective agency. The agent was relained and paid by the 

agency and wore its uniform, but he was subject to the 
control and direction of the park management. At the re
quest of the park, he was d •. putized as a sheriff of Mont
gomery County, Maryland. He wore a deputy sheriff's badge 
on his uniform. He was told by the pl.'rk management that 
negroes were to be excluded from the park and. following 
this direction, he arrested Griffin and others for criminal 
trespass when they refused to leave. The defense of Griffin 
was that their arrest was "state action," the involvement of 
the State of Maryland in racial discriminatory practices. The 
state argued that the amusement park had the right to 
exclude anyone it desired. and that this situation was no 
different th:m if the park had called a public policeman 
who had come out to arrest the individuals for trespass. In 
that case, it was argued, the policeman would not be justi
fied in asking the park managemem. what their reasons for 
requiring the individual'S exclusion were. The court rea
soned, however, that this was not a case where a private 
person had ordered the individuals to leave and, on their 
refusal, had them arrested for trespassing. It reasoned, 
"Collins-in ordering the petitioners to leave the park and 
in arresting and instituting prosecutions against them--pur
ported to exercise the authority of a deputy sheriff. He wore 
a sheriff's badge and consistently identified himself as a 
deputy sheriff rather than a~ an employee of the park ... 
If an individual is possessed of state authority and purports 
to act under that authority, his action is state action. It is 
irrelevant that he might have taken the same action had 
he acted in a purely private capacity or that the particular 
action which he took was not authorized by state law." 
378 U.S. at 135. In its decision, the Supreme Court suggested 
that if the detective had not been deput ized and had not 
acted in his public role there would not have been any 
state action. This caveat was expressed by Justice Clark in 
his concurring opinion. "If Collins had not been a police 
officer. if he had ordered the appellants off the premises and 
filed the charges of criminal trespass, and if then, for the 
first time. the police had come on the scene to serve a war
rant issued in due course by a magistrate, based on the 
charges filed, that might be a different case." 378 U.S. at 
137-138. From the reasoning of this case it would seem possi· 
ble to conclude that searches made by private patrolmen, 
who are deputized or serve as special patrolmen with arrest 
powers should be treated as searches by public police officers 
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(1964) , 

370. See, e.g., Mich. Stat. Ann., § 28.884. 
371. See text at note 311 supra. See also McLean v. Colf, 

179 Cal. 2!7, 176 P_ 169 (1918). 

1172. See Note, U. Chi. L. Rev., supra note 297 at 567 
("Shoplifting statutes generally do not authorize a search of 
a suspect''); Ohio Rev. Code § 29115.041. 

3711. Tex. Pen. Code Ann., art. 1436e (2) . 
3'74. Ii Cal.2d 175, 54 P.2d 20 (19116) _ See also Bettol0 v. 

Safeway Stores, 11 C.A.2d 4110, 54 P.2d 24 (1936). 
375. See Note, U. Chi. L. Rev., supra note 297, at 567. 
!J76. 246 Miss. I, 148 So.2d 679 (1963). 

377. 242 C.A.2d 606, in Cal. Rptr. 561 (1966). See also 
Cooke v. J. J. Newberry & Co., 96 N.J Super. !l, 2112 A.2d 
425 (1967); Bonkowski v. Arlan's Dept. Store, 11811 Mich. 90, 
174 N.W.2d 765 (1970). 

378. As described above, deputization is a somewhat con
fusing, general word, that includes various methods for 
increasing the powers of private security personnel to the 
level of a public policeman, although usually limited to a 
partic'-,Iar time, place, and situation. In effect, the deputized 
private officer has the same powers in the limited situation 
as a publiC police officer in that jurisdiction. While most 
deputization statutes refer only to arrest powers, the inci
dental powers of a public officer to search and interrogate 
would probably accompany the increased arrest powers. How
ever, it is not clear whether a deputized private security 
agent could directly obtain a search or arrest warrant. 

1179. See Restatement of Torts (2d) §§ 119, 121. 
380. See Comment, Mich. L. Rev., supra, note 1104 at 445. 
1181. See, e.g., N.Y. Crim. Proc. Law § 140.50 (McKinney); 

Fla. Stat. Ann. § 901.151. 
1182. See, e.g., J:la. Stat. Ann. § 901.21. 
11811. See note 1181 supra. 
1184. See, e.g., Cal. Penal Code § 8110.11. 

385. See note 20, supra, regarding the inadequacy of tort 
and criminal remedies for public police abuses. 

1186. See, e.g., Cal. Penal Code § 834a. 
1187. See, e.g., Beck v. Ohio 1179 U.S. 89 (1964). 
1188. ~ Wilgus, supra, note 1104 at 685; Bivens v. Six 

Unknown Named Agents of Fed. Bur. of Narc., 90 S.Ct. 1999, 
20011 n. 5 (1971). 

389. 1195 U.S. 752 (1969). 
1190. 1192 U.s. 1 (1968). 
1191. 392 U.S. 40 (1968). 
392. See discussion of Burdeau and the Exclusionary Rule 

in Chapter III. See also Note, U. Chi. L. Rev., supra note 
297, at 567. 

1193. 52 Misc.2d 266, 267, 275 N.Y.S.2d 570, 571 (Sup. Ct. 
1966) . 

1194. See Brown v. Mississippi, 297 U.S. 278 (1936) (torture 
held to render Confession involuntary). 

395. 1184 U.S. 4116 (1966). 
1196. People v. Frank, supra note 3911; People v. Amata, 

270 C.A.2d 575, 75 Cal. Rptr. 860 (1969). 
1197. Hood v. Commonwealth, 448 S.W.2d 388 (Ky. 1969). 
1198. See, e.g., Commonwet:,';.' v. Bordner, 432 Pa. 405, 247 

A.2d 612 (1968). 
1199. Pratt v. State, 9 Md. App. 220, 263 A.2d 247 (1970). 
400. See General Discussiol) in Ch. II, supra. 
401. See Bonkowski v. Arlan's Dept. Store, supra note 291. 
402. See generalIy, Chevigny, "The Right to Resist an 

Unlalvful Arrest," 78 Yale L. J., 1128 (1969). 
4011. See the sums recovered against the Hecht Co. in cases 

discussed supra. See also Note, 62 Yale L. J., supra note 1106, 
at 798. 

404. J. S. DiIlon Be Sons Stores Co. v. Carrington, 169 Colo. 
242, 247, 455 P.2d 201" 203 (1969). 

405. See supra, page 122. 
406. See supra, page 122. 
407. See supra, page 123. 
408. See Chapter III. 
409. As stated in Note, U. Chi: L. Rev., supra, note 297, 

at 580 n. 155: "It is unlikely that the courts would enforce 
administration of the Miranda warnings by liability in tort." 
The step has not been taken even in the public police con
text. See Allen v. Either, 295 F. Supp. 1184, 1185-86 (D. Md. 
1969) (" ... Miranda does not per se make an interrogation 
which violated its precepts into an actionable tort."). 

Yet :t seems inconsistent and unsound as a matter of pub
lic policy to hold that the violation of a rule of police' con
duct is important enough to require overturning prosecutions 
conducted on behalf of the public, but refuse to require the 
wrongdoers to .::ompensate the victim. 

410. See Pratt v. State, 9 Md. App. 220, 263 A.2d 247 
(1970), where the Miranda requirements were imposed on 

deputized or commissioned private security officers. 
411. James Norell and John Acqualino, "Scarecrows in 

Blue," The Washingtonian, August 1971. 
412. See Chapter III of Rand Report R-871-DOJ. 
413. Letter from Donald E. Rocks, Assistant to the Board 

of County Commissioners, Multnomah County, Oregon to 
Stefan M. Mason, dated May 20, 1971. 

414. 18 U.S.C. § 7011 prohibits, among other things, the 
wearing of any police uniform of a foreign nation with 
which tile United States is at peace with intent to deceive or 
mislead. U' U.S.C. § 702 prohibits the unauthorized wearing 
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of the uniform of any of the armed forc..'S of the United 
States or the Public Health Service. 

415. 18 U.S.C. § 912 provides: "Whoev·~r "falsely assumes 
or pretends to be an officer or employee acting under the 
authority of the United States or any department, agency or 
officer thereof, and acts as such, or in such pretended charac. 
ter demands or obtains any money, paper, document, or 
thing of value, shall be fined not more than $1,000 or im. 
prisoned not more than three years, or both." 

416. 240 .... 2d 781 (6th Cir. 1957). 
417. 324 F.2d 356 (9th Cir. 1963), cert. denied 376 U.S. 

911 (1964). 
418. Section 538d of the California Penal Code provides: 

"Any person other than one who by law is given the author
ity of a peace officer, who willfully wears, exhibits, or uses 
the authorized badge, insigne, emblem, device, label, certifi
cate, card, or writing, of a peace officer, with the intent of 
fraudulently personating a peace officer, or of fraudulently 
inducing the belief that he is a peace officer, is guilty of a 
misdemeanor. 

"Any perSon who willfully wears, exhibits, or uses, or who 
. willfully makes, sells, loans, gives, or transfers to another. 
any badge, insigne, emblem, device, or any label, certificate, 
card, or writing, which falsely purports to be authorized for 
the use of one who by law is given. the authority of a peace 
officer, or which so resembles the authorized badge, insigne, 
el1lblem, deVice, label, certificate, card, or writing of a peace 
officer as would deceive an ordinary reasonable person into 
believing that it is authorized ;'o~ the use of one who by 
law is given the authority of a p'!:.ce officer, is guilty of a 
misdemeanor." 

419. In Los Angeles, for example, Section 52.28 of the 
. Municipal Code prohibits persons other than sworn police 
officers from wearing any uniform in semblance of a uniform 
used by regular members of the Los Angeles Police Depart
ment_ According to an interdepartmental memorandum of 
the Los Angeles Police Department regarding special officers, 
the following persons are exempt from the local regulations: 
private investigators, in-house guards Who work SOlely on 
private property, and guards licensed by the state hut avail
able for assignment to fixed posts, dances, or events, i.e., "the 
rent-a-cop." 

420_ California Penal Code Section 529 provides: 
"Every person who falsely personates another in either 

his private or official capacity, and in such assumed charac
ter, either 

"3. Does any other act' whereby, if done by the person 
falsely personated, he might, in any event, become liable to 
any suit or prosecution, or to pay any sum of money, or to 
incur any charge, forfeiture, or penalty, or whereby any 
benefit might accrue to the party peroonating, or to an\' 
other person; 

"Is punishable by a fine not exceeding five thousand dol
lars, or by imprisonment in the state prison not exceeding 
two years or in a county jail not exceeding one year, or hy 
hoth such fine and imprisonment." 

421. Taylor v. Bureau of Private Investigators and Ad
justers, 128 Cal. App. 2d 219, 275 P.2d 579 (1954). 

422. Under California Business and Professions Code 
~ 7560, any violation of the chapter dealing with private 
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security personnel is a misdemeanor, punishable by fine not 
to exceed $500, or imprisonment not to exceed one year, or 
both, and under § 7551, the Director of Professional and 
Vocational Standards may revoke a private detecth'e's license 
for such violations. See also, N.Y_ Gen. Bus. Law, Art. 3, 
~ 84 (McKinney). 

423. Section 7538 of the California Business and Profes
sions Code provides, in part: 

"(d) No licensee, or officer, director, partner, manager, or 
employee of private investigator, insurance adjuster, and 
repossessor licensees, shall use a badge in connection with 
the official activities of the licensee's business. 

"(e) No licensee, or officer, director, partner, manager, or 
employee of a licensee, shall use a title, or wear a uniform, 
or use an insignia, or use an identification card, or make 
any statement with the intent to give an impression that he 
is connected in any way with the federal government, a state 
government, or any political subdivision of a state govern. 
ment." See also 48 Ops. Cal. Atty. Gen. 80 (1966). Pocket 
identification cards are issued to licensed investigators pur
suant to California Business and Professions Code § 7533. 

424. Cal. Bus. & Prof. Code § 7523. 

425. In the City of Los Angeles, for example, private 
patrolmen may be commissioned as special police officers. 
Under the Los Angeles Municipal Code § 52.28 they are 
required to wear slate grey uniforms and, under City of 
Los Angeles Board Rules governing special officers, Rule 
No. 13, they can wear no marking or insignia rank such as 
sergeant or captain. They must wear the Los Angeles Special 
Police Officers badge on their uniform at all times while 
perfornling special duties. L. A. Municipal Code § 52.08. 
This badge, issued hy the Police Commission, is recorded 
(/(/. § 52.13) and must be returned upon termination of 

employment ([d. § 52.13). Under Board Rule 17, special 
patrolmen are prohibited from using vehicles which resemble 
or can he Ir.istaken for those used by law enforcement officers. 

Other 1,:-cal jurisdictions in California' have enacted similar 
regulations. See, for example, Oakland Mun. Code, Article 
II, §§ 5-11.15, 5-11.16, 5-11.17; and San Diego Mun. Code, 
Art. 3, Division 29, § 33.2906. 

426. New York Penal Law § 190.25. 
427. For example, New York City Administrative Code, 

~ 434 (a) -7.1, makes it a misdemeanor for any person who is 
not a member of the police force to represent himself as a 
member of the police force with fraudulent designs on 
another person or on property or to have, use, wear, or dis
play, without authority, any uniform, shield, button, or 
other insignia in any way resembling those worn by members 
of the police force. 

428. See N.Y. Gen. Bus. Law, Art. 7, § 80. 
429. [d. 

430. [d. § 84. Pocket identification cards are issued to 
private investigators. [d. § 80. 

431. See letter from Lewis M. New, Deputy Commissioner 
of Legal Matters, City of New York Police Department to 
Mr. Richard S. Post, dated Feb. 22, 1971. 

4,32. Police Department, City of New York, Regulations 
Governing the Appointment and Conduct of Special Patrol
men, Nos. II, 12, 13, and §§ 142.0 and 142.1 of the Admin
istrative Code. 

433. Fla. Stat. Ann. § 843.08. 

434. Fla. Stat. Ann. § 49l1.l4 (i) (impersonation of a law 
enforcement officer or employee of the State, the United 
State!! or any political subdivision thereof made grounds for 
suspension of license by department of state) . 

485_ Rules of the Office of the Secretary of State, Licensing 
Division, Chapter II, Private Investigative Agencies, 2P-
2.08 (10). 

486. Rules of the Office of Secretary of State, Licensing 
Division, Chapler II, Private Investigative Agencies, § 2P-
2.10. See Annot., "Private Detective License Revocation," 63 
ALR 2d 775, for a general review of the cases on this 
subject. 

437. Tampa Florida, City Ordinance § 28-42. These regu
lations are considered adequate for the local authorities. 
According to one official, "The requirement of distinctive 
uniforms and badges gives the public reasonable notice 
that these individuals are not polit;e officers." Letter to 
Richard S. Post of March 8, 1971, from City of Tampa 
Police Department. 

438. See Prosser at 68!!-736 for a full discussion of the law 
of misrepresentation. 

4!9. Janvier v. Sweeney, 2 K.B. 316 (1919) (discussed in 
Prosser at 56) . 

440. See, e.g., Multnomah County, Oregon, Ordinance 35, 
which forbids the use of the term "police" bv private secu
rity firms. 

441. Davis, Industrial Plant Protection, 22 (1957), cited 
in Note, "Regulation of Private Police," 40 S.C.L. Rev. 540, 
544, n.26 (1967). 

442. Because special patrolmen, commissioned by the San 
Francisco Chief of Police, have a duty to make arrests and 
keep the peace, under San Francisco charter, injury inflicted 
by special patrolman to bystander in the course of making 
arrest not actionable. Maggi v. Pompa, 105 Cal. App. 496, 
500-01, 287 P.982, 984 (1930). 

443. This section focuses only on the use of lethal weap
ons, such as hand guns. State regulation of non-lethal 
weapons su.:h as batons and chemical aerosols such as mace 
is extensive. Generally, private pOlice can carry batons, but 
require special permission to use chemical sprays. See, e.g., 
Cal. Pen. Code §§ 12002, 12020, 12401, 12402, 12403, 12420, 
12423, 12426, 12450; Cook v_ Superior Court, 4 C.A. lid 822, 
828 (1970) 84 Cal. Rptr. 664, 669 (Chemical mace is tear 
gas); People v. Horner, 9 C.A. 3d 23 87 Cal. Rptr. 917 
(1970); N.Y. Penal Law §§ 265.05-.20, 270.05; Fla. Stat. 
Ann., Title XLIV § 790.001, 790.01; Ohio Criminal Code, 
Title 29, § 2923.012. 

444. Guard Survey, Chapter IX of Rand Report R-870-
DO.J, (Note: The Survey does not distinguish between con
cealed and unconcealed weapons). 

445. Letter from Gordon Bishop, Chief of Bureau of Col
lection and Investigative Services, Cal. Dept. of Consumer 
Affairs, dated 1971; letter from Col. John R. Plants, Dir. 
Mich. St. Police. dated October 21, 1971. 

446. See also, "Civil Liability for Fire-Arms," 11 Canadian 
B.J. 247 (1968) for a discussion of gunshot cases in Canada. 

447. James Norell and John Acqualino, "Scarecrows in 
Blue," The Washingtonian, August 1971. 

448. Crime Control Digest, April 2, 1971, p. 12. 
449. "Slayings by Guards Held Justifiable," Pomona (Cali

fornia) Bulletin, June 17, 1971. 

• 

450. "Security Guard Jailed in Shooting," Pomona (Cali-
fornia) Bulletin, June 17, 1971. 

451. 1d. 
452. Los Angeles Times, August 28, 1971, at 2. 
453. Personal interview and correspondence with Gordon 

H_ Bishop, Chief of Bureau of Collection and Investigative 
Services, Department of Consumer Affairs, State of California. 

454. [d. 
455. Statement by James C. McGahey, International Presi

dent International Union, United Plant Guard Workers of 
America, enclosed in Mr. McGahey's letter' to Sorrel Wild-
horn, dated May 3, 1971. ,. 

456. 1d. See also, New York Times, July 9, 1971, at 9 (slay
ing of two night security guards aImed only with night
sticks as an example of violence which occurs outside of the 
large auto plants). 

457. Statement by James C. McGahey, International Presi
dent, International Union, United Plant Guard Workers of 
Ameri~a, enclosed in Mr. McGahey's letter to Sorrel Wild
horn, dated May 3, 1971. 

458. Robert M. Jupiter, "Security Guards and Firearms," 
Industrial Security, October, 1970, at 20 [hereinafter Jupiter] . 

459. Chapter IX of Rand Report R-87(}-DOJ. 
460. Jupiter, p. 18. 
461. Chapter IX of Rand Report R-870-DOJ. 
462. Jupiter, at 18. 
463. U.S. Constitution, Second Amendment. 

J 464. For an analYSis of the provisions and effectiveness of 
both the National Firearms Act of 1934 and the Federal 
Firearms Act of 1938, see, Note, "Firearms: Problems of Con
trol," 80 Harv. L. Rev. 1328 (1967); Note, "Firearms Legis
lation," 18 Vand. L. Rev. 1362 (1965). 

465. 75 Stat. 757 (1968) (as amended prior to appeal) . 
466. Title VII of the Omnibus Crime and Control and 

Safe Streets Act, 18 App. U.S.C. §§ 1201-1203. 
467. The Gun Control Act of 1968, 18 U.S.C. §§ 921-928, 

Title I; 26 U.S.C. §§ 5861-5872, Title II. 
468. For an analysis of the 1968 federal legislation see 

Consultant's Report on Firearms and Federal Criminal Law 
(Zimring; July 2, 1969; Working Papers for a New Federal 

Code), and Comment on Firearm Offenses, Sections 1811-
1814 (Bancroft, Swartz; February 12, 1970). 

469. Many states, for example, do not specifically prohibit 
persons adjudicated as mentally defective from owning 
firearms. For a survey of state gun control laws, see "Effec
tiveness of State and Local Regulations of Handguns: A 
Statistical AnalysiS," 1"69 Duke L. Journal 647. 

470. Moreover, even in states that license security person
nel, men with criminal records are sometimes employed by 
licensees. See, e.g., State of New York, Report of the Joint 
Legislative Committee on Privacy of Communications and 
Licensure of Private Investigators, 1961, p. 18. 

471. For a compilation of state gun control statutes see 
Note, "Firearms Legislation," 18 Vand. L. Rev. 1312 (1965). 

472. Note, "Firearms: Problems of Control," 80 Harv. L. 
Rev., 1328, 1336-1337 (1967). The nine states that control 
at the point of purchase are Hawaii, Maryland, Massachu
setts, Michigan, Missouri, New Jersey, New York, North 
Carolina, and Rhode Island. Louisiana requires an applica
tion and prior government approval to transfer all. weapons, 
except revolvers. La. Rev. Stat. § 40.1784. Mississippi re
quires that the purchaser of a firearm, except a dealer, regis-
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ter with the sheriff of the county in which he resides, but 
appears to place no sanctions on dealers who sell to persons 
who do not comply with thiS law. 6A Miss. Code §§ 8621-30. 

All the states have been ranked in terms of the strictness 
of their gun control legislation. New Jersey ranked highest 
with an index value of 119. New York followed with 36, while 
California had 28 and Florida, 6. See "Effectiveness of State 
and Local Regulation of Handguns," 1969 Duke Law Journal 
652-53. 

473. Connecticut, Conn. Rev. Stat. § 29-311. 
474. Dist. of Col. Code § 22-3208. 
475. Note, "Firearms: Problems of Control," 80 Harv. L. 

Rev. 1328, 1337 n.60 (1967). 
476. California Penal Code § 12025 requires that persons 

be licensed to carry concealed weapons. The only private 
security personnel exempted from this requirement are 
"Guards or messengers of common carriers, banks, and other 
financial institutions while actually employed in and about 
the shipment, transportation, or delivery of any money, 
treasure, bullion, bonds, or other thing of value within the 
state." Cal. Penal COOe § 12027 (e) . 

477. California Penal Code § 12031 prohibits carrying a 
loaded unconcealed weapon upon the person or in a vehicle 
except that a person may carry a loaded handgun without a 
license at his business or on property which he lawfully 
possesses, Cal. Penal Code §§ 12026 and 12031 (f), or when 
he has a reasonable belief that he or his property or another 
person or his property is in immediate danger, and that 
carrying such a weapon is necessary for the defense of the 
person or his property, Cal. Penal Code § 12031 (h), or 
when a person is making a lawful arrest, Cal. Penal Code 
§ 12031 (i) . 

478. Cal. Penal Code § 12050. 
479. Cal. Penal Code § 12052. 
480. Note, "Firearms: Problems of Control," 80 Harv. L. 

Rev. 1328, 1337 (1967). 
481. New York Penal Law § 1.903. 
482. rd. § 1903.2. 
483. See Hearing Before Committee on Ways and Means, 

House of Representatives, 89th Congress, at 357, 474, for 
btatements of both police and private citizens regarding the 
difficulty of obtaining a permit even for a weapon to pro
tect the home. New York Penal Law 1897 (2) makes it a 
felony for any person to have in his possession a loaded fire
arm or an unloaded firearm and ammunition unless he is 
exempt or licensed. 

484. New York Penal Law § 1903.1. 
485. New York Penal Law § 1903.3 and .4. 
486. Fla. Stat. Ann. §§ 790.01, 790.05. 
487. Fla. Stat. Ann. § 790.06. 
488. Cal. Penal Code Sections 12031 (b) (2), (5~, (10), (II) 

and (12) exempt guards and messengers of common car
riers, banks, and other financial institutions, patrol special 
police officers appointed by local jurisdictions, uniformed 
security guards or nightwatchmen employed by any public 
agency or other lawful business to protect its property and 
employees or agents of a burglar alarm company while re
sponding to an alarm or, w"en in uniform, while on duty 
for the purpose of responding to an alarm, from the provi
sions of Cal. Penal Code Section 12031, which prohibits the 
curying of an unconcealed handgun. 

489. Cal. Penal Code § 12027 (e) . 
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490. Bus. Be Prof. Code § 7514 (e) . 
491. Gordon H. Bishop, Chief of Bureau of Collection and 

Investigative Services, Department of Consumer Affairs, State 
of California. See Chapter IV of Rand Report R-871-DOJ. 

492. Cal. Penal Code §§ 12031 (b) (5) and (7), 
493. Letter from Lt. Francis Coyne, Legal Division, New 

York _City Police Department to Douglas Eakeley, dated 
July 16, 1971. (Emphasis added) .. New York exempts peace 
officers from the permit requirements. New York Penal Law 
§ 1900. An opinion of the New York State Attorney General 
held that private detectives did not qualify for the exemp
tion as peace officers. 1930 Ops. Atty. General 160 (1930). 

494. New York Penal Law § 1903 (2). 
495. Fla. Stat. Ann. § 493.21. 
496. Fla. Stat. Aim. § 790.05. 
497. Cal. Bus. <Ie Prof. Code § 7551 (h) . 

498. In a California case in which a private guard negli
gently fired a gun over the head of a fleeing suspect and 
injured an innocent bystander, the court noted: "Early 
American cases, dealing with injuries from wrongfUl shooting, 
procedurally were brought in trespass (assault and battery) 
for the act itself; while in later decisions the fashion changed 
toward emphasis of the omission to use due care, i.e., action 
on the case. Either is proper." Callum v. Hartford Accident 
and Indemnity Company, 186 C.A. 2d Supp. 885, 888, 337 
P.2d 259, 260 (1959). 

499. For a general discussion of assault and battery see 
I. F. Harper and F. James, Law of Torts §§ 3.1-3.5 (1956). 

500. See, e.g., Skinner v. Ochiltree, 148 Fla. 705, 708, 5 
So.2d 605 (1941); Warner v. Santa Catalina Island Co., 44 
C.2d 310, 317, 282 P.2d 12, 16 (1955). 

501. 44 C.2d 310, 282 P.2d 12 (1955). 

502. The large guard companies are well aware of the 
possible tort liability of security personnel for misuse of fire
arms and warn against firing warning shots, firing into 
stones or concrete because of ricochet. In fact, they use the 
threat of a civil. suit as one means of alerting the guards to 
the high degree of care expected of those who use firearms. 

503. Chapter IX, Rand Report R-870-DO.T. 
504. rd. 
505. rd. 
506. See, e.g., Maggi v. Pompa, 105 Cal. App. 496, 501, 

287 P. 982, 984 (19!J0). 
507. rd. See St. John v. Reid, 17 C.A.2d 5, 61 P.2d !J63 

(19!J6) . 
508. See Hanna v. Raphael Weill Be Co., 90 C.A.2d 461, 

203 P.2d 564 (1949). 
509. 35 Am. Jur. 972; see also a!J Am. Jur.2d 429-30. 
510. See Maggi v. Pompa, 105 Cal. App. 496, 207 P. 982 

(1930). Eric R. Co. v. Johnson, 106 F.2d 550 (6th Cir. 19!J9) 
(Federal Court applying Ohio law) . 

51l. See Wheatley v. Washington jockey Club, 39 Wash.2d 
16!J, 234 P.2d 878 (1951); Hanna v. Raphael Weill Be (;0., 

90 C.A.2d 461, 2O!J P.2d 564 (1949). 
512. See Schramko v. Boston Store of Chicago, 24!J III. App. 

251, 255 (1927). 

513. See Md. Ann. Code Art. 41, § 64. The Maryland 
statute arguably imposes liability 'on the employer not only 
for acts performed by a special police officer within the 
scope of his employment, but also for acts performed in his 
official capacity outside the scope of his employment. The 
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language is: "The requesting authority for whose convenience 
and protection the policeman has been appointed shall also 
be responsible for any wrongful actions committed by him 
in the course of his duties as well as any abuse of the 
powers granted by the Commission either on or off the 
premises." 

514. See discussion in first part of this section on weapons. 
515. Jupiter, p. 18. 
516. See Note, "Firearms: Problems of Control," 80 Harv. 

L. Rev. 1328, 1!J40-42 (1967). 
517. See this chapter and Chapter IV of Rand Report 

R-871-DOJ. 
518. See, e.g., M. Royko, Boss (1971). 
519. Los Angeles Board Rules Governing Special Officers 

(Rule No.7); Miami City Code § 4!1-18. 
520. Cal. Vehicle Code § 2800. 
521. Cal. Vehicle Code § 625. 
522. Fla. Stat. Ann. § !J17.012. See also Mich. Compo Laws 

Ann. §§ 257.602. 
523. N.J.S. Ann. (Cum. Supp. 1971-72) § 18A: 6-4.7. 
524. Page's Ohio Revised Code Ann. § 4511.02. 
525. rd. 4749.08. 
526. rd. 5577.1!J. 
527. Rule No.7. See also Miami City Code § 4!J-18. 
528. Restatement of Torts. (2d) § !J6d. 
529. Prosser at 96-1O!J (2d ed. 1955). 
5!J0. rd. 452-62. 
5!J1. rd. 460. 
5!J2. rd. 92-95. 
5!J3. California Vehicle Code § 22658. 
5!J4. Prosser at a !J59-60 (2d ed. 1955). 
5!J5. Fla. Stat. Ann. (Cum. Supp. 1971-72) § 493.14 (i) ; 

New York Gen. Bus. Law § 84 (McKinney). See also 
pp. 131-40 infra. 

536. See, e.g., Cal. Bus. 8: Prof. § 7551. 
5!J7. !J26 U.S. 501 (1946). 
5!J8. !J91 U.S. !J08 (1968). 
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