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result of this research activity.

PREFACE

This Executive Summary is one of three,.vports produced as a

The flrst report, Policy Analysis
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POLICY ANALYSIS FOR PROSECUTION. .
EXECUTIVE SUMMARY

I NTRODUCTI ON

This research project is one part of a long~range effort to examine -
and analyze the dimensions of unifoémity and consistency in ﬁrosecutorial
decisionmaking. The way in which the prosecutor makes decisions about chérg-
ing crimes and handling criminal .cas€s has a profound effect on the quality
of justice rendered in’Amefican courts. Where the same objective standards

are consistently applied to all defendants, the goals of equal protection

~under the law are advanced; where case decisions are made without reference

to uniform standards, there is a danger that the criminal law will be applied
arbitrarily and capriciously,

Reiss] distinguishes between “fwo related bu%vdffferent ideas. . . in
the traditional definition of justice.'! The first considers the 'jusfness

of applying certain sanctions,' such as capital punishment, imprisonment or

fines. The second refers to the 'distributive property.of justice.' It

questions whether equals are treated equally regardless of reward or cost.
It is based on the assumption that 'unequal treatment is inherently unjust
or discriminatory,'"

Society may designate a number of ''just' sanctions to form the legal

~base for its system of criminal justice., These designations then become a

matter of public policy, within the purview of the citizens and their elected
represéntatives. The inconsistencies that exist, even today, among different
political subdivisions with respect to what the community feels is a ''just"

punishment for a crime, generally arise from the state and local dominance"




or function in terms of that which is beyond its control, The second is the

-2e

of the criminal justice system and the locally-elected nature of its major

policy of the prosecutor, or what he is attempting to do. Prosecutorial

s

{Z participants~-the prosecutor, the court, and thg city or county supervisors.

. . L . . policy takes on significance because the nature and characteristics of the
Disagreements in defining what constitutes just!sanctions. for various crimes .

{3 h ] h h . Alth h th environments in which criminal justice systems operate create room for different
i and criminal activity are more the rule than the exception. oug ey B ;
L

L6

. ; , o approaches to crime and prosecution. The third factor is whether the policy
raise significant questions about how society evaluates the acceptability of ’ .

s

¢
Bi
i

&

. selected by the prosecutor is being implemented in an even-handed and fair
these various forms of justice, they are beyond the scope of this research. : v

: o . : . 3 manner. |f a choice is available from among a pool of prosecutorial’
% It is the ''"distributive' property of justice, the second element in ‘ § . ; -
{f . : ) . : policies, and this choice is supported by the local communi ty, then cne
Reiss! discussion, that this research addresses. This property is not so , , . | »
. - G - : , {‘, must determine next whether the stated policy is being implemented and H
' {g much a public policy issue as it is an issue of procedural fairness and good f g ,
£t .
g ' , . ) R : whether justice is being distributed equally within this policy framework.
management practices, 1t is to this property that the issues of uniformity gj ‘
‘ ‘ * This study focused on this last question. Its purpose was to examine
. and consistency relate most significantly, ’ » | |
: : ‘ . ' the prosecutive function in ten different jurisdictions from a policy per-
i This is because the prosecutor, more than any other component in the ; ; ‘
i , - ) ” spective; to determine what aspects within its control are important to the
. B criminal justice system, possesses enormous discretionary power which overwhelms B
" - : : i ) . : selection and implementation of policy; to identify and describe the types
@ the discretion in other criminal justice sectors, .As a result, his discretion [ 4 ;
“:L: ) ° . : ; .
' . k : : of policies that were found; and to examine them for those factors that most
is either criticized or supported but rarely ignored. The Wickersham Com- ’% fp i
, 3 R . . . . ation.
L mi ttee? was shocked to see the extent of his power; and reports of abuse and " significantly affect their uniform and equal implementation
%, corruption are many,3 Some reformers moved for the establishment of totally o gg The effect of the external enviropment on prosecution was introduced
| ﬁ V . ' b ¥ - . - » . - ) . . -
- ‘new systems of proéecutionh—-an unrealistic task that belies the roots, by studying ten jurisdictions in.large urban areas, geographically dispersed
' ' | 5 : . . . - -
H% heritage and er]htion of the American prosecutor as a locally~elected official Eg and as diverse as possible. The internal examination of these offlges was
endowed with discretionary power. The National Advisory Committee,5 on the o gg : performed by on-site observation and study, The primary purpose was to
s . ; » . .
) ‘ i i 311 ile’ i ‘ : i if i th rosecutor, isolate those procedures by which it
R other hand, condemns the discretion used in plea bargaining while urging the e fdGNtlfY the policy Qf the prosec , | P - by 7
’ ‘ ' - : o “ : smi d through the office and implemented, and note 'its requirements
[ expansion of screening, diversion and other discretionary modes of operation. ’ : %} was transmltte h roug ’ p ted, . q
i , _ = . |
- At the core of this controversy is the“fundamental, and as yet . o . and effects, | o
(7 +3 i i H i ; ' utors.volunteering to participate in this.study represented
.% unanswered question, 9f;the extent to which prosecutorial dfg?retlon creates {g | The prosecutors volun g kp icip Y p
” or contributes to unequal treatment which is inherently unjust or discrimina- o gg jurisdictions ranging in population size frombl65,000 to more than 2.5 mu]llon.
[ | ‘ : - = aphica i g ‘ wstitutional and legislative
8 tory. Three factors emerge as needing attention. The first is the extent to o , GeOQraghlcallyvd=§persed, they offered 10 state consti ; | gislativ
: ‘ s : : e n [ e B L Sy o e fustice
n e which prosecution is able to control or influence the uniform and equal dis- §§ .. environments for examination and as many different local criminal justic
&4 . , . 3 Bl
t‘ K] .

tributiOQLOfkjustice.,,lt is inherently inconsistent to evaluate any agency

1)
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system environments.

tional size, were:

1.

William L. Cahalan 6.
Prosecuting Attorney

Wayne County

Detroit, Michigan

Eugene Gold 7.
District Attorney

Kings County

Brooklyn, New York

Janet Reno 8.
State Attorney

Eleventh Judicial Circuit

Miami, Florida

Edwin L. Miller Jr. 9.
District Attorney

San Diego County

San Diego, California

Christopher T, Bayley 10,
Prosecuting Attorney '
King County

Seattle, Washington

’Alexander M. Hunter

The participating prosecutors, in order of jurisdic-

AN
/ i
Harry Connick’
District Attorney
Orleans Parish
New Orleans, Louisiana

LN

Raymond C, Sufana

Prosecuting Attorney
31st Judicial Circuit
Crown Point, Indiana

R. Paul Van Dam,
County Attorney

* Salt Lake County

Salt Lake City, Utah

Joseph H. Campbell

" Commonwealth's Attorney of

The City of Norfolk
Norfolk,. Virginia

District Attorney

20th-District

Boulder, Colorado

The identification of the prosecutorial policy in the office was

based on a typology of charglng policie

These studie

Legal SufFIC|ency,

bi]itation.

‘ing and subsequent processnng decisions of the prosecutor

S develohedbin earlier LEAA studies.

S ldentlfled four dlStInCt types of po]tcy which affect the charg-

They were called:

System EfflClency, Trial Suff|CIency and Defendant Reha=

The typology hypothesnzed that the existence of a speC|f|c policy

type'ceuld be objectively determlned_by examining several key elements,

lncludlng the criteria used for charging; the speCIflc legal or operatlonal

strategies.employed
~and" management procedures and controls

tion of these factors

the organizatlonal structure, resource allocat|on patterns;
The conc]u510n was that the comb:na-
produaed expected dlspOS:t:onal patterns that were so

dlfferent among dlfferent pollcy approaches that the pollcy first. had‘to be

= S0 &3

dooited . Upmad

pat

3

svictions and special programs.

-5

identified before any tests for uniformity and consistency in an offiee'could

v be made, The testing of this hypothesis became an integral part of the

research activity. It structured the analytic approach used and the evalua- -

tion of the findings into conclusions that relate t& pol}cy and its implica=-

tions for prosecution,

Two approaches were taken to examine the effect of pollcy on prosecu-

torial deCISIOnmaklng processes, and how uniform and consistent decision~

making was estabILshed.

Sate vusnts to the prosecutors‘ offices relied on
management and systems analysis teehniques fer the qualitative assessments,

In addition, since quantitative analysis was also desirable, ithe project staff
éeve]oped'and tested statistical tools and techniques to measure‘differences

in values and expectatlons--reported in ”Researyh on Prosecutorial Decision~
, 4

maklng.” Th!s Executlve Summary condenses the ''"Policy Analysis for Prosecution'!

report and preésents the findings and results of the po]icy analysis obtained

from the site visits, Y

Site visits were conducted over a six- #arch through

-month period,

VAugust,'l978,

Members of the project staff and consultants combining
experience in management and systems anaiysis, prosecution, statistics and
the social sciences were formed into teams of 3 to 5 persons depending on

the size of the jnrisdiction. Each team spent a week interviewing the decision~

makers in the prosecutor's office, other members of the local criminal justice

system, and collecting and assembling descriptive and qualitative data abont
the‘operatTons and poliey ofvthe office.

' .Using the tunctional~approach deve]oped.from the conceptual ana]ysis
of‘noliey, each of the_major process steps in the office were studied. This
included intake, the accusatdryfprdcess, trials and disposftions, postcon-,’

Eachtprocess step was examined,independently

with reSpect'tO'how the work came into the process, who made what decisions

o VL S 5. oo 1 S

o<
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within the step, and where it went after leaving the process.

Partigular

attention was given to whether the decisionmaker in the preceding process
'step was aware-of the results of his decision or heldyaccountab]e for them,
After the independent examinatfonsAWere made,~they were combined and analyzed
for' their consistency with one another and with the overall podicy of the

office. This was achieved by staff and consultant evaluations. To ensure

it
i

codsistency and standardization in wsing this technique among the ten sites,

_instruments were deve]oped for the interview and the data collection activities.

Field notes were developed in standardized format and the final results

collated into the descriptive section (Part Il) of this report and the find-

" ings and conclusions (Part I1}).

There are, of course, limitations to this type of research that should

-

be noted. First, viewing the prosecutive function from the policy perspective

developed in Part | of this report represents a relatively new analytical

approach to this subject. thle the techniques for analysis have been in use

in other fields of public administration for at least the past three decades,

the application of them to prosecution in a policy perspective and in ten

sntes was unprecedented Because of this, we make no claim that this study

b

'exempllfle\ the rigorous appllcatlon of management organlzatlona] or systems

analysrs technlques to this fle]d. Rather, It shou]d |nd|cate the validity

- of pursunng such an approach in a more explicit manner,

Second, the pollcy typo]oc, ‘used as the conceptual basus for this

study had heen“uernved from observatlons;ﬂn four sites and verified as exnst-

ing in. three, Thus, the construct of the study and the scope of the analysns

[ < i
o

was derlved from very narrow and qunte limited observations, Part of the task
set before the prOJect was not only to examlne pollcy and its impllcatlons,

but to test the valldlty of this typology and the analytlcal approaches

RNy W ot

=

.are final or definitive.

suggests. No claim is made at all, even now, that this subject has been

exhausted and what 'is presented are the final dimensions of this approach.
Indeed, Part Il points conclusively to a broadening of the conceptual

approach and the need for further study in the area.

Finally, the conclusions. drawn by the staff represent their own
quaiitative assessments of the observations made in the field. Although
their cumulative experience over the past 10 years is extensive~~having worked

in, provided technical assistance to, studied or evaluated more offices than

- probably any other similarly constituted group in the United States--this is

no guarantee that the insights gained from this research and reported h=rein
Other interpretations and analyses may.have equal

validity, or even refute some of these findings, The limitations of these
assessments point to the,criticaf;Weakness of this report;. name]y, the
lack of quantitative data to bolster and support . many of the statements made.

I f for no other reason than this, the lack of quantifiable information

i

should caution the reader not to reach for simple solutions or‘answers to

. ' . . i :
some of these more complex issues. Much work remains to be done. Before

a set of measures can be devised, broad categories of variables must be broken

down into conceptually relevant statements. Then techniques need to be

~devised to reduce the costs and time associated wi th taking precise measure-

ments on'specifiCa]ly defined variables. The avanlab]e data collected ln
this study p0|nt not only to these needs but demonstrate that much of what
is currently being collected has been produced to answer other questions than

those crucial to this task. ‘Among the ten offices visited.during the course

of this study, only one (Wayne County, ‘Michigan) had d|sp05|t|on data avall—

~able in a form dlrectly useable by the pFOJeCt staff.

s
DeSpnte ‘these Ilmltatlons, there ardtsome general prlnc1p1es that séem

solid enough to present wuth certalnty. They:are that: pollcy chouces,do
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and translates them into conclusions

exist and that the prosetutor selects from them for a variety of reasons: the se-
lection of a specuflc prosecutorual poilcy generates the need for organlzations‘
and procedures that are conssstent with the poiicy, conversely, it is possible

| to. be lnconS|stent in the implementation of a policy.-thereby creating an un-
stable environment--namely, one which cannot maintain itself over time; the
effect of policy can be observed in the organization, management and disposi-
tional characteristics of the office and, therefore, the‘conciusion can be:
drawn-that there do indeed exist,ways to determine whetherﬁjusfice is being dis~
tributed fairly and equaiiy.

:”Part I of this ‘report (Poiicy and the Prosecutive’FUnction) presents a
discussion of the concepts of policy and poiicy'anaiysis and relates it to the
prosecutive function. From this it derives a‘conceptuaivframe for anaiysis.
‘which was used as the model for the ten site studjes.

Part Il (TheﬁAppiication of Policy in the Office of the Prosecutor)'
records ‘the characteristics and procedures employed in the ten sites studied,

1t examines the prosecutive function in each of the process steps through which

L it progresses (lntake accusatory, triais, postconviction and special programs)

noting the factors that need~expiication to make reasonable interpretations,
Part 111 (Findings and Conclusions) reports the findings of the study

‘ . It evaluates the utility of a policy

analysis approach,'discusses the various poiicies and;prosecutorial styles, ~and

translates the findings into princ1pies and rules that appear to explain some

of the reiatlonshups, operational and other, that eXlSt w:thln an offlce as well

as among the ~other components of the criminal Justice system.

The reader is

The major ponnts are noted in this Executlve Summary

referred to. the complete report “Policy Anaiysns .for Prosecution' for a more

detalied dlscu55|on of these. ponnts.

i g

“evaluated,

kY PART I: Policy and the Prosecution Function

Policy may be defined’as 'a definite course or method of action selected

Vfrom among alternatives and in light of given conditions to guide and determine

present and future decisions;ia settled course adopted and toiiowed by govern-

ment, institutionaﬁ body or individual.”7 Two types of policymaking activities
are identifiable: proactive policy which‘pians for future events, and reactive
policy which'resuits from the necessity of dealing with current problems., Both
of these activities share a common element~~decisionmaking,

i

According to political scientists Raymond Bauer and Kenneth J. Gergen,

there are at least three distinct kinds of decisions: the routine, the

tacticai and those that rise to the level of palicy. It is the finai type
with mhich'this report is primarily concerned, aithough the importance of
tactical decisions will also be considered. | \)
Policy is impiemented through a variety of means, including organlza—
tions, programs, and as indicated above, decisiOns.t‘lndividuai~decisions are
the way in which poilcy is made manlfest k They prodocesoutcomes which, in

turn, may become the means by which the etfectlveness of a policy may be

This concept is liiustrated beiow:
.FIGURE 1
>Policy Choice
Organization
Programs
Decisions

yLFOutékmes ; f S ;;' ) {J%‘
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The identification of a Specific,polici can be approached in two ways:

- One looks for articulated policy, that is, the expression of goals by organiza-

tional‘leeders. The secohd approach isolates actual policy through induction

by analyzing the decisions, programs and structures of the opefating system,

A coﬁplete analysis approaches policy from both a deductive and an inductive

viewpoint, rendering a picture of what a prosecuto}'s articulated policy is
and what his actual, working policy is. Although ideally the two would be
identfcal, there are often substantial discrepancies.

These inconsistencies or discrepancies may be due to internal organiza-

tional or management problems, external constraints that restrict the imple-

By identifying these inconsistencies, the

| policy analyst gains an ihdication of the gap between the ideal’(articu]ated)

and the real (actual) po]icy.

Policy analysis has been defined as ''the systematnc nnvestlgatlon of
alternative policy-options and the assembly and lntegratlon of the evidence
for and against each option.“g’lt first emerged in the United States- after
World War {1 and surged forward in the succeeding &ecades. 1n 1967,
political scienfisf Yehe;ke[ Dror authored a seminal article on policy
analysis, ce]ling for thg acceptance of the'policy'analyst as a unique pro-
fessional occupation, armed with fte own discipline. ‘

‘Dror's approach to po]icy‘analysis is 5peciallf adapted to consider
the subjective elemegts'and‘complexity inherent in the political process,
and it is weli-suited to thehevaluation of such public systems as the office
of the prosecutor. Policy decisions are meesured by a definable systemic

output such as the disposition of cases in a prosecutor s office, Yet'Dror

: also notes that pol|C|es cannot be evaluated simply in light of final out-

comes but must be consndered and analyzed |n terms of the framework of the
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system and the environment in which the system operates. The result of appiy~-

"~ ing Dror's perception of policy analysis to evaluating policy in local gov-

“ernmental units or offices is to establish a dual approach that focuses on

predetermined statistical indicators of achievement, and on the management
and organizational.aﬁa]ysis of the framework within which the indicator is
generated. This report will incorporate part of the conceptual framework

developed by policylana]ysis into an approach that can be used to study the

different types of prosecutorial policies that have been observed in operation

and analyze their effects.

Sociai Control, the lLaw and Prosecution

Prosecution is a proportionately small application of~the‘1aw as a

sanction within a wider environment of social control. |t addresses criminal

cases. . .'an undetermined and highly unrepresentative small set of situa—‘

e
tions, probably represent(ing) an extreme last resort in the process of
1T it s | o
VO Within this narrow sphere of legal activity, the prosecutor. is
the chief practitioner of criminal and sometimes civil law and symbolizes

the interest ofythe state and the public in maintaining a lawful and orderly

socuety :
“The key to understanu.ng the nature of prosecutorlal po]lcy liesin
understanding the‘nature of .the prosecutor himself; He is shaped by three'

distinct and important functions-~legal, political and bureaucratic. In his

%
s

Iegef function he‘Fg the chief JaW'enforcement official in hiS‘jurisdiction;
- as a pol:tlc:an, he genera]ly holds his offlce as a result of popular electnon
and as. a bureaUCrat he is responsnb‘e for managlng the operatlons and

”resources of a public agency. The prosecutor s nature is also dlscretlonary

within’ a general framework of state law and -a, local aconomic SItuatuon, he

N

has the latltude to choose between alternatlve courses of actlon. -Jo the'

(B Sociansccs
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extent that exbgeneus variab]es--those influences outside the prosecutor's

contrql such as the'sjze of his,juriSdicfion and the-amqunt of fnnding available

to him--can be accpunted for, his discretionary choices define the poliey of

the prosecutor and are the basis upon which his performénce should be evaluated.
All policy choices that are made by a prosecutor are shaped by the

environment in which he operates., Numerous outside forces exert a continuous

influence on the prosecutor's: decisionmaking procees and play a significant

role in determining the characteristics of his office. Research done in the

early 1970's by the National Center for Prosecution ‘l*ia‘nagement]2 attempted to

measure the relative importance of many of these environmental forces, and to

"identify those which seemed to have the greatest impact on the prosecutor's

character. The variable which proved statistically to be the most important

was the population of the prosecutor!s jurisdiction. Other environmental
factors which significantly affected prosecutorial operations generally
focused on the characteristics of the-criminal justice system in the prosecu-
tor's jurisdiction.

A locally-elected prosecutof operates within a social environment‘thet
expects him to be responsive to the community!s po]ifica] process, value
systems and priorities concerning the,enforcement ef the law. Therefore
prosecutorial discretion must be tempered by tne community's standards for law

eﬁforcement'and }GStice. Obv10us examp]es of polrcy dec:S|ons made wnthln a

~political context are the decisions whether or not to prosecuie such crimes

as the dlstrlbutlng of pornography; possession of marijuana or sollciting for
prostitution.

When one speaks of the policy of the prosecufing attorney, it is

;Agenerel]y,in'reference to the Chargingfprocess'awd the, decisions made there
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because it is at this process point that the prosecutor's discretionary
decisions-are most élearly visible,.

There are three constant ingredients in fhe charging decision: the
seriousness of- the crime, the criﬁinal record of‘fhe'defendant and the
evidentiary strength of the case. How the factors are weighted by the prose-
cutor, ‘ ‘

which ones are considered more important than the others and in what

proportion, g?ve vital clues to prosecutorial po]fcy and preference,

Prosecutorial Policy--A Typology

Whatever his environment, every prosecutor operates with a policy.

The policy may have been-inherited from a predecessor, it may be the

- position taken on an election platform, or it may simply be a reflectiorn of

the prosecutor S personal philo sophy and assessment of his jurisdiction's
needs., Nevertheless, all poltcues,‘regardless of orlgln, are lmp]emented

wuth the following factors in mlnd

1. The’jurisdictional environment;

2. The prosecutor's perception of his role in deal:ng with
crime and providing prosecutive services;

3. ‘The avallable resources  for the implementation of policy,
including finances, personnel, space and equnpment

4.‘ The prosecutorial strategies that are available for his
use such as discovery, plea bargaining and sentence
recommendatlon :

5. The decisionmaking process in the office of the pfoSeeutor.

The relationships between the process ofkpolfcy choice and impfementation

may be depicted in the following manner:

3
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. poluc:es that ‘have been observed in use in prosecutors' off:ces°

and (4) Trial Sufflcnency.j
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FIGURE 2

A SCHEMA FOR EXAMINING THE DIMENSIONS OF POLICY

Environment =~ __

_ :::::::::::sshapes
*&ww :

,Policy<z::::::::;_~_‘~;~‘-—~_‘~*
e ; transmitted by
Qrganizationﬁzz:::::::::,_.n———w4:=? | ,
M

“w’::::::::::z,operationalized by
Programs e ~ :

A .
.. made manifest by

ﬁecisionsu::::::e,,e,s,_“,e,,,,,,
. --N
““““““-—~‘ that produce

s
Outcomes.u--*”“”“‘

The diagram of this report's conceptual framework assumes that the

prosecutor's policy is implemented through an organizational structure

‘which allocates resources and establishes organizational and management

controls. Implementation also occurs through the use of various prose-
cutorlal strategles which whlle common to jurisdictions within a state

may vary among states b&cause statutory law or court decns:ons have

precluded the use of a‘partlcular strategy.

\n the last sé;eral years, LEAAésponsored research at the Bureau
of Soc1a1 Scuence Research has |dent|f|ed a Lypo]ogy contalnlng four separate
Although
they are sufficient to show the effect

they*do_notfrepresent a finite set,

of pOlicy on dispositional patterns. The polnctes have been labelled:

.(]) Legal Sufficiency, (2) System EfflClency, (3) Defendant Rehabllltatlon,

Each of them carrles thh~|t a phllosophlcal,

»t
¢

7 9

~

~,underp|nn|ng, a set of programs, ‘a partlcular resource allocat|on plan and o
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a speéific network of strategies and decisions designed to achieve an -

ekpected;outcome.

‘ 1. Legal Sufficiency has the lowest charging acceptance criteria of all
the policies and requires few organizational conkrols for implementation. With
this policy, if thevlegal'elements ef the crime are present, then the prose-
cutor's office wi]l charge. The cursory’screening given the case rarely
notes constitutional or evidentiary.issues that might subsequently affect its
course. A polic§’of Legal’SufFiciencyroccurs most often in the.IOWer courts
or those that handle a high volume workload. Because of the many large num-
bers of cases accepted into the system,’dispositiohal routes involving plea
bargainihg, dismissals.-and ethers are used to redace ﬁhe work -and not over-
load thegceurts.

2. System Efficiency has as its aim the achievement of speedy and
eahly case dispositions. Common to large urban ohfices, System Effic?ehcy‘
strives to move the docket by the efficient use of all dispositional routes
available to the prosecutor. In addifion to favorable outcomes, the time to
disposition and the place ihTthe process where disposition eccurs become

important measurés of success, Systeﬁ Efficiency pTaces emphasis on pre-

i

trial screening, alea barga?ning, diversien and the referral of cases to other
courts or criminal justice agencies. The fulles% utilization of the prosecutor's
diseretionary charging aufhority and doord}nation with the ceurt's hesources,,

as well as other components of the system,‘mark‘this policy!s Qoal of moving 5
the “docket. A

: 3.h Defendant Rehabilitation is based uponva‘;oncept‘ef;prosecution

only if rehabnlltatlon or treatment is not suitable for the defendant., The

>

| prosecutor belleves that with the exccptlon of a few repeat offenders or

rare, helnous crlmes, other a!ternatlves are preferab}e to lncarceratlon

gt
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or even processing through the justice system. The goals of a Defendant
Rehabilitation po]?éy are. early diversion of most defendanfs from the criminal
justice systém, coupled with vigorous prosecution of'thdse whose cases are
accepted. These bifurcated goals are harmonious since a serious and repeat
offender has déﬁonstrated that, for him at least, rehabilftative programs

are not effective. OFffices which adopt a Defendant Rehabilitation policy
need to rely on noncriminal justicé resources and community support to

assist in moving eligible defendants out from the judicial and correctional
systems.

4, Trial Sufficieﬁcy hés the most rigorods imp]emgntation require—
ments of all the policies. Oriented toward the trial process stage, cases
‘are accepted for prosecution only if they are éapab]e of being sustained at
trial and once charged, defendants must be tried on that charge. Implementation
of the policy mandates management control systems, so that the initial charge
is not modified or dismissed and so that plea barga{ning is keptvat a
minimum. lntake and screening assume priority status in the office; rejection
rates are high, di;missal rates low and plea bargaining occurs only under‘
exceptional (and justifiable circumstances). Court capacity is essential.

A comparison of these four policies establishes a typology that sets a

. .foundation on which analysis can be conducted., 1t demonstrates that there

is a rationale for assuming that each policy generates different expected
dispositional patterns, |t also argues that without a knowledge of the pfose—
cutorial policy in force, the interpretation of disposition patterns is mean-

ingless. A comparison of the four policies is illustrated in Figure 3.

"Decisionmaking

At the heart of the policy models is the decisionméking process; for if

is ultimately the decisions made and the outcomesvpfoduced'that signal type
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and effects of the policy in force. The decisionmaking process ref}ects
individual choices between alternatives at each stage of prosecution, ' The
decisions vary, as does the availability of the choices, The cymulatiye
etfect of all the decisions contributes toward attaining a pre~established
agoal., |
becisionmaking theory‘was first advanced as part of economic theory.
I't is only within this century that theoreticians have come to grips with
decisionmaking in the context of politics and government.r Political theore-
tician, Herbert Simon, challenged the application of classic eeonomic’tenets

to political or governmental decisionmaking. He posited that decisionmaking

in this context was much less rational than had been supposed and the term

he applied to the process was 'bounded ra‘cionc‘;l'lity.“]3 By this he meant that

_ the amorphous nature of political activity did not always lend itself to

absolute certainty about the number of choices available at a given time

'presultlng in no c]early definable order of choices or preferences for decision=

makers.,

Bounded rationality required less than optimal choice, and Simon

expounded that political decisionmaking was more a matter of sacrificing"

'

thaﬁv Simon's approach to the problem of political decision~

makgng may be disturbing, but it is realistic.

1t also raises, for considera=
\\ i

tlon, some of the problems that complicate the deCISlonmaklng process in the

politicai arena, These inc]ude recognizing the crisis component in decision-

making, the insertion of the decisionmaker's personality into his choices, and

I
Vs

the prganizational ]imitations to rational decisionmaking.
In addition, there are several characteristics of decisionmaking as
N

a process that need to be taken into consideration, among them the amount

of information that is available when the decision is to be made and the
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8]

increasing ambiguity of decisionmaking when the number of actors. involved

~in the decision increases.

Prosecutorial detisionmaking conforms closely to the bounded rationality

concept. The practical implications of criminal justice and the pressures of “

thetmpdern crimiaaf courts place Qery definite limits on the variables involved
in the prosecutor's decisionmaking. A crisis atmosphere existe, decisions
are based on less than’ complete information and the effects or probable conse-
quences ot.a decision within a community cannot be Specified. - o
The déﬁisionmaking_process starts with the charging decisionp
and ends ‘with the disposition of the case. All decisions along'the case-
anticipate some end result that is evaluated with respect
to‘what should be done with this particular defendant in the particular
offense situation at this particular process point.
The basic caseflow'through the prosecutor's pfficekinvolves four

process steps: case intake and initial screening; the formal accusatory

process; trial preparation and trlals " and postconvictioﬁ’activities. At
eaeh of these steps there are distinct typee of decisions that have te be
made byathe prosecutor. To examine policy consistency, ane must look not
only at the aggregate dlspos;tlonal patterns which pFOVlde measures of effec-
tiveness, but also ana]yze the |nd!v.dua] process steps and their actlvxt;es.,
An analysis of the prosecutor's management and operating procedures at each
stage wilil reveal whetHer tpey are‘cohsistent with‘the overall policy choices
of- the office. By examining the effects of po]]cy as dISplayed through

dects:on StatlStICS, one can determlne the prosecutor s policy from both the

%

inductive and deductlve approaches. This method forms a'baS|s for analysgs
of the ten sites and the report|ng of the resuits |n Part i1, and is illus=-

trated in Flgure 4
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FIGURE 4
AN ILLUSTRATION OF THE DECISIONMAKING FUNCTION
WITHIN PROCESS STEPS

Process Steps Declsions

Examples of Choices

- INTAKE/SCREENING
h d reject all charges
charging sclsion { top charge
ACCUSATORY PROCESS
accusatory lnstrument grand Jut CY
decision preliminavy hearing
dual mode. .
TRIAL PREPARATION
trial '
- disposition decxsuon pléa bargain
e’ ‘nolle prosequi
dlsmissa]
POST-CONVICTION
ACTIVITIES "
: sentence recomsendation
incapacitation derusuon parole opposition
pardon opposition
expungement
o ™
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i tself and the structure of the group with which he commu”lcates “

The emergence of organizations as one of the predomlnant factors affect-
ing life in modern societies has been noted by many observers. Several

theories ‘and models have been advanced to explain organizational behavior,

" with recent research-tending toward the view that organizations are highly

«evident.

complex and sophisticated entities with multiple goals and formal and informal

channe]s cf ccmﬁunication; N o

Prqsecutorie offices share mahy of the problems and characteristics
of other organizational structures, a]though some major distfnctions are
The core of a prosecutor'e staff consists of attorneys with a more

i

or less common background or professional orientatiqg.

4//

Consequently, prose~
cutor's offices more often resemble collegially Stﬁhctured prcfessional
organizations thah etrict]y bureaucratic organiéationsgih which autoromy
and peer control are not as evident, The‘eXfent to which this relationship R
prevai]e wi Tl vary among offices,u

It should be apparent that Eommunicaffohe both throuéh articulated
ahd nonarticu]ated chenne]s are a crucial e]emeht in‘the very concept of

organization. Indeed,

it is often difficult to separate communlcatnons from

the dlstrlbutlon of pOWer/f”d authorlty
& . S s
tIOn“thh the commuriications channels thetfmight'be~recoghized as official

Figure 5 dnagrams aﬂSImple organiza-

e S, o “F—_\
; Q Z/cf“—ax ) ‘ ““ .
o ’ 4 & Y. \\ 1
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J@‘ The Organizational Perspective : ' .
g . A pré%ecutor seldom acts unilaterally in taking specific steps toward
v achieving his goals., "He activates his policy by mobilizing for action the
g] . group that is constituted by his assistants, his clerical staff, investigators
and- others that are under his direct control. Nﬁnece§sary concomni tant of
the prosecutor s interaction wnth thesc persons is the process of communication
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mf | ‘ - i FIGURE 6
POTENTIAL COMMUNICATION CHANNELS b
I . ' : - ' SOME TYPES OF COMMUNICATIONS
L | PROSECUTOR | | E{ ' T
[ = 7 N I
L.§ : / . o=
| ~ DIVISION HEAD ey AN —— DIVISION HE/:D . , : ARTICULATED NONART! CULATED
7 (CHIEF ASSISTANT) - (CH'EF%ASS"TANT) | 1o SETTINGS AND MEDIA  SETTINGS AND MEDIA
| ASS1STANTS Za— — ‘ : ASZleANTS- : : WRITTEN Policy documents
'ﬁ ‘ ‘ k. N | Operating procedures, #
i , f‘*—“--.~“_;_;;ﬁk\ X I guidelines, instructions
" PARALEGAL —= — g PARALEGAL i
- t ’ ' Administration procedures, . N
i 3 ‘guidelines, instructions o
{ ) ) ) .
- Letters and memoranda Letters and memoranda 7
Nﬁ and prescfibed shown in heavy black lines. But the "potential exists for Recurring reports j
T establishment of other channels as shown by the ]f@hter black lines, Of ) Reports specified for ’ Unspecified exceptional ‘
i . ) ‘ . exceptional situations . reports - :
- importance here is  that the inevitable existence of informal channels of A , '
% .jzcommunicatjon be recognized. Of course,”there are a variéty of media and ‘ X  UNWRITTEN Staff meetings/conferences Casual'conferenC€5=f
: situational settings in which messages are incorporated th ss throu H - v - T Rap sessions
T f set g ; c g e incorpora as( ey pa oug ’Verbq] reports in specified watercooler/coffee cup
j? communication channels; some of which are suggested by Figure 6, 1 ‘ situations meetings
=) “4n the most genera]‘terms,}research on organizationS“ihdicates that E | : | - Hallway meetings and
i ) C . ; T ' ' L " H
i . : drop-ins
o for institutions performing nonroutine tasks requiring the solution of complex BN o
- : ~ - : . e , Lunches
i problems and dominated by relatively autonomous experts, the free flow of I B , . ‘ ; ; :
L5 . T ; ; ' : ] o= o} ~ ' After-work cocktail hour
: communications tends to produce greater organizational effectiveness., - T - - N k ' o :
7 ~ ] ; A ‘ : o , Social occasions
i This would seem to suggest that a prosecutor's policy might be better [ . | B . 3 .
| . | , o o : _ SR BN ; ‘{ Car pool conversations
? © .« implemented within an open communications system having high feedback by a e ) ' ' ' ’ ‘ : ' :
R structufe'that/is not too hjerarthica],~and,wh}cﬁ deemphasizes programmed o : ‘“f;: i
. . . . . . . : . . 7 i
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procedures. Yet, these conditions exist more in concept than reality. Large‘ Sl m

4

: i _ | ‘ L - R | . , '
offices with big caseloads are more likely to generate a kigh volume of work - L oH . ~ While these are the two basic structures around which most prosecutors

h t' nd should be routimized. The complex problems inherent in some “offices ere formed, they have been adjusted and modified in many jurisdictions
at can an & zed, ex : » . ; ST ‘

, . i} o e . .
cases can be 1dent|f|ed and isolated for specnal handllng, e.dg., economic crime tq meet different sigeds and 903]5- Since the prosecutor has limited choice in

=

cases |n such offlces a dual structure might: be con5|dered combining an the selection of his basic mode], a primary reason for adjustment.is to transfer
. b . i .

1 open model for the attorneys and degisionmakers, wuth a more bureaucratic g% the adgentages of the other model t? the one in use. Thekmeet common modifica
& organization for those elements engaged in routine work. Whichever approach _ tion is by establishing special programs tQ process certain types of cases,
is adopted, it'should be the'reshlt of a careful consideration of all the i This includes those uhits which prosecute specialized crimes (e.g., narcotics,
Il x :
ar 1i - rackets, homicide, robbery, etc.) and those that prosecute different types
varlables, start:ng wnth the prosecutor s policy. . ‘ 7
- As previously lndncated the organ|zat|ona1 aspects of the prosecutor's = of criminals (career criminals, first offenders, major offenders, or predicate
I ¥ ' Qs : : . 7z v : Sre s
office and the structure of other external agencnes may have a limiting effect i felohs), Utilization of such programs provide the’prosecutor with an additional
: lexibility in the reallocation of his staff, which i ial t i-
7 ~ on the type of pollcy that can.be |mplemented and the procedures available } fle t i y in r cati o s » which is essential to an organi
t: for use. This is most clearly observed in the type of case processing SYstem g o L] zation with changing priorities or characteristics in its workload. ;A]thOUQh
- T B ' izational is basicall b
g employed by the court, Two basic models may be distinguished; each affects . é ¥ the prosecutor!s organizationa structure.is basically formed y the court
; ' the pfeSecutor's organizational reshonse The first is based on an assembly=- B systems, the use of resources and manpower within the office provide sensitive

AN

; oo indi : : ‘ , . s :
line, master calendar assignment system; the second, is the individual docket- : g‘ indicators to the policy preferences of the offices. It is in these areas

“that the prosecutor's discretion, authority and freedom determines -and imple~
ing system. ' B :

=,
X

4 ‘ : . ments the priorities for prosecution.

- Prosecutor's offices generally respond to these court systems with | P ’ .P | » | |

- * ‘ . . As offices increase in size and COmplexity, the issue of uniformity
g one of two correspondlng organlzatlona1 stxuctures. The assemb]y—]:ne process h

1

— 8 and corisistency in the decisionmakin rocess takes on crucial im

niodel organlzes the prosecutor s offlce around the various steps in the Justlce o ) Y g P cial importance,
o= . ; ¥ ldeall unlformlt occurs when the prosecutor and hi ssis t 11 -
E‘ . . system. Assistahts are assigned to each processing point and. supported by : y, Y P 5.4 tants a aglee
. . : . P4 . Ll
- . ot ] on the;same method of handling a case to achieve the same d ired

~% other staff as necessary. 1In contrast, the integrated trial team model ) ) ‘ 9 : san esire outcome.

; ; ' R . : : - This state is seldom attained even in the small: i is i

- flourishes in court systems that use individual docketing procedures, Here, & : ~ ﬁ est offlces, nor is i1t necessary.

. ‘ » R Uniformity, in the real world of pro
‘prosecutors assign either an assustant or a team to the judge or courtroom, Vs P secution, needs a defun:tuon that permnts

[t

the rosecutor and assistants t
~ Unllke the assembly-llne process, the ‘same assistant wnll handle an |nd|v1dual : P o agree on the range of desired outcomes while

1
Y ki

7 v L « ’ i ¢ B the strategy of how they ars reached can vary by the characterlstlcs of the
- case from asslgnment to.dlSPOSItlon, ST , o . co A I

case’ and personal preferences of the assnstant 1Extend|ng this definition.to

r‘*“"‘“‘?“:} .
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the organization level and to office policy, uniformity in implementing .
. [ :
pollcies can be achieved when the dispositional pattern_of cases is
consistent with the goals of the offnee and the course of actions (strateg:es)

selected by the prosecutor are such that they produce the desired disposi-

tional patterns.

In summary, individual decisionmakers in prosecutors' offices must
operate within an organizatlonal environment that maximizes communication
and feedback among all decisionmakers; even though it is influenced by the

court's case processing system, the office itself must be structured to

accomplish the prosecutor's goals; resources, both physical and“personnel,

" need to be allocated in accordance with the goals of each of the prose-

cutorial phases; in addition to the overall policy, internal accountability

-~

and controls need establishment to ensure that the office is performing
according to plan and to identify reasons for breakdowns if they occur,
From this discussion we can now identify those factors that need

- . . \\\
consideration in undertaking a policy analysis of the prosecution function.\\

a

They include the environment within which the office operates, the criminal

justice system with whom it interacts, the structure and organization of the

-.office, the process steps. and procedures used to bring cases to disposition;

the resource allocation patterns that distribute the staff by experience and

-skills, the communication, feedback and management controls used, and,

finmally, the goals of the office. The test for whether an office is applying

its efforts in a uniform and consistent manner relies on first identifying what

it is attempting to do, then testing for whether the distributive propertles

of justice within this framework are being-applied'in‘an equal and fair fashion.
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PART I1: The Application of Policy in the Office

of the Prosecutor

Part I, Policy and the Prosecution Function, presented the theory
and concepts of pollcy analysns and related them to.the prosecution ’
functlon. It explored the dlmenSIOns of prosecutlon from a policy per-
spective and discussed the various components of the management procedures
and organizational structures that influence uniformity and consistency
in decisionmaking. From thls, an analytical approach was developed that
was based on the interrelatlonships of a number of assumptions.

Based on the conceptual approach elaborated on in Part I, ana=
lytical procedures were developed and empﬂoyed in the study of ten
prosecutor's offices throughout the United States. Part il reports the
results and descriptions of these site visits.

The first purpose of the on-site studies was to determine the
existence and identity of the policies employed in each office. Both
|nduct|»e and deductive approaches were romblned to perform thls task.
SpeC|f|cally, this included interviews with the top pollcy -makers ins
the office to determine the articulated pollcy, followed by interviews
with other decnslonmakers throughout the organlzatlon to determine not

only the pollcy but how it was beang transmttted and |mplemented through

management and organlzatlonal processes.

The second purpose of this study was ﬁokverify, if possible; the
typology model developed in Part | and to determine whether other prosecu-
torlal polncnes existed that could not be fitted into the present model This
was accomplished by analyzlng the . actual operat-ons, programs and: management

procedures for consnstency wuth elther stated or’ unstated prosecutorlal goals.

; The results of this actlvxty are presented in Part i, Flndlngs and. Conclusuons.
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"The third objective was to fdenti?y other factors and process
steps that are policy-sensitive and ghouldfbe included in future policy

studies .of prosecution. This was achieved through staff interviews,

supplemented by interviews with others in the criminal justice system - i

such as public .defenders, judges, sheriffs and comhunityvcorrections
peirsonnel, : .

. Part 1| consiéts of seven chapters, . Chapter | presents a summary
comparison of the criminal jﬁstibe environments within which the various
offices are placed. It deséribes'thé criminal justice»systems in each of the
sites, comparing and contrésting the external varfables thgt appear to have
ihfluence on prosecution and describing the relevant opefations or constructs
of the poiice,fcburts, and defense systems., |

Chapter 11 des?ribeé the office of the prosecytorv?n.each of the
ten sites, notfng its size, organization, personnel characterfstics and
other salient organizational .features that lend insigﬁf to distinguishing
one office from another. The diversity encountered in.thfs description
provfdes a backdrop against'which the various process stepé can be examined
and compared. |
The first two chapters are not synopsized here as the statistical and
descriptive data on offices and criminal justice systems do not lend themselves
to summary. However, Tabie 1. from bhapter 1. has been includéd to present
“some of the seiected characteristics of the 6Ffices'particjpating in the s£Udy.

This summary presents a condensed version of Chapters 111 through Vll; each

of which describes individual prosecutive process points. This approach was ad- -

opted to demonstrate how' the prosecution function changes from one process

step to another and how the policy of the office tempers the work performed

_in each of these steps. Each process step is affected by factors beyond the
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prosecutor's control. How they are adapted to in light of the priorities of

the office shed valuable insight into the prosecutorial function.
Overview /
' The ten prcsecutors' offices participating in the study may be char-

acterized by the different ways they have approached their proseoutorlal

responsibilities and by the organizational structure they have established to

do the wogkﬂ

i
i

The«gesult gives a distinctive stamp to the personality of an office
ranging from a young, eager, dynamic office to one that lslsolid, experienced
and bureaucratized. Whlle these hore intangibie qualities are important in
distinguishing one office from another, they are difficult to explicate through
the more formal descriptive mechanisms such as office size, composition, proced-
ures, and channels of communicationr With this limitation in mind, the following

chapters address the more formal aspects of the offlce as it performs its routine

tasks within each major process step and est abllshes specnal programs. for other,

non-routine ones.

The Intake Process

Intake represents the first stage of prosecution and culminates with

the most important manifestation of the prosecutor's discretionary power=--
the charging decislon.‘ 0of all the areas of prosecutorial activity, the screen~
ing and charging functions generate the most lnterest because they are the

initial pount ‘at Wthh prosecutorial pOllCY is implemented. The quallty of

- the decisions made here often set the course for justice ln a communlty.

Intake begins when the prosecutor is notified that a crime has
occurred (and, generally, that a subject has been arrested) and ends with
the deCISIOH to charge or not Cases presented.for proschtlonﬁgenerally

ornglnate from one of four sources-' the pOllCe, citizen complalnts, grand

Jury :nvestlgatlons and |nvest|gat|ons initiated by the prosecutor “however, -
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~prosecutor. What is accepted and rejected at this stage sets the
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the largest proportlon of prosecutorlal work at intake is genarated by police
actrvuty. ~ - \ ‘ 4

Recent criminal justice movements have pushed for increased prosecu-
torial aetlvlty in the review and screening of cases; the National Center for
Prosecution Management and the National District Attorneys Association have
attempted to implement standards developed by the crime commissions of the
1960s and 1970s through the developmentiand dissemination of forms and pro-
cedures manuals,

Optimally, an efflclent and effective lntake process is one where

all relevant information reaches the prosecutor as qUiokly as posslble after

. an arrest or criminal event so that the facts of the case can be properly

reviewed and analyzed prior to a charging decision. Realistically, within

the interactive environment of competing system demands, the prosecutor.responds

“to whatever information is available whenever it is received.

The intake process reflects. the gate-keeping function of the

~character of the remainder of the prosecution process. Thus it is

-

important that the structure and organization of this proeess be deter-

mined. - The primary issue of course is the decision to charge, who makes

it and when. Three prosecutorial styles can be established that po:nf //

up the dlfferences that exust in thls part of the dec:suonmaklng process.
They are: (1) a ££§g~fg£ style that Shlfts many prosecutnve decisjon func-
tions to the law enforcement and/or judiclal components oF‘the'systeh;

(2) a unit style whereln the individual a55|stant is glven -autonomy in
deCISIonmaklng; and (3) an office style in: Wthh the chlef prosecutor
selects a coqrse‘of~act|on for the decisionmakers and structures the,

office and its procedures accordingly. Table 2 shows. the distribution

of sites hylcharging policy.




\‘ ’ The importance of recognizihg the differences in these styles lies

=

o Table 2

/
,//
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DISTRfBUTION OF SITES BY CHARGING POLICIES, 1978 in their ability to show how charging policies come ihfo!play. it is e i

clear that if the charging decisions are transferréd to either the law

) o | ; ‘ ' ' , Eg enforcement agencies (police filing charges, or police-prosecutors) or
{E ‘ IYPE | . SITE

-the court (the judge making determinations about the charge and”its
(8 . sgunrg :

‘ , jevel), the existence of a prosecutbrial charging poficy i§~precluded.
TRANSFER Dade County (Miami), Florida : o , . ,

Norfolk, Virginia fg Transfer
” ‘ . ; . ‘ No separate intake unit exists in either Norfolk or Dade County; nor
7 CUNIT Salt Lake City, Utah g} ; |
Lg : Lake County (Gary); Indiana b is the State Attorney in Dade County or the Commonwealth Attorney in Norfolk
- | {{ severely'constrained by time in makfng charging decisions. In both juris=
{j N OFFI CE |

dictions, inifia] charges are filed by the police. The arresting officer

Legal Sufficiency Wayne €County (Detroit), Michigan

=3

.*King County (Seattle), Washington and/or detective and the victim and other witnesses are available for question-

R

U A R MO e b
y -

San Diego County, California ing prior to the preliminary hearing. Police charges can be and quite often

I
bt

are amended by the prosecutor at prelimina}y hearing.

-

“System Efficiency - *Kings County (Brooklyn), New York
. o Where the review and screening activities are in effect transferred
; : Defendant . ' ' . . - ) L . '”*x

: Rehabilitation =~ Boulder, Colorado to other agencies,- intake occurs at a later point in the process, usualily

i

T aetht

at the accusatory step, and scfeening may or may not be utilized,

Trial Sufficiency - Orleans Parish (New Orleans),
' Louisiana | ’

Unit

Sepbiad

s S ity O

ﬂ o ' . Two offices--Salt Lake City and Lake County--do not have separately

pr—
L |
1
A

P

ITE

organized intake .units. Cases are reviewed by assistant prosecutors on an

* Undérgoing change availability bésis. Accordfng]y, less experienced assistants will often take

b

w'.i](mg

on the case reviewing and intake responsibility andjmake charging decisions

fi ﬁg according to their own standards.

(';*; - B N . B .

i ; , - , ; : ‘
‘ g : The prosecutor in Salt Lake City is not constrained by time in making :
. fé gg‘ his charging decision, That decision is made based on an examination of the %

report prepared by either the police officer or detective, and of the
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: -, individual officer himself. , Access to the arresting police officer and usually the complaining witness
i g ; In Lake County an undue burden has been placed on the prosecutor i% is available., A priority evaluation system for subsequent” case treatment is
g ; because of court-ordered, short filing requirements. The short time given . i, also used,
{g the prosecutor for the charging decision creates a crisis environment that ; E} in San Diego, a separate intake unit is staffed by well-experienced
- EF is not conducive to PrOPerwscreenfng and charging. To meet a 24-hour dead- E} “prosecutors. The arresting police officer is required to present his report
hooe line (48 if the arrest gccurs after noon on Saturdays), the prosecutor has oW . before a charging decision jsvmade. - Supplemental investigations are generally
§ had to assign assistants on weekends. Additionally, there is little rputine e ;? a police responsibility; however, the District Attorney's own investigative
internal review of assistants® charging decisions, although assistant shop~ | staff is sometimes used for this,purppse. N
] ping is reduced by the use of a clerk who assygns cases to assistants. from ,{g In Orleans Parish (New Orieans) the intake process“is given meticulous,
a master-log. Ew continuiné attention by a separate intake unit. Nine senior assistants are
0FFice ‘ ‘j assigned to this task., Individual assistants are assigned to review narcotics
: | 5 ‘ : - _ :
PrOSecuforé in Wayne County Kingsﬁéounty San Diego and Orleans Parish {EV cases, armed robbery, and homicide cases. Two assistants review economic
- H ] H S 3 '
Ki c ¢ d Boulder Count » ntai " . tlonal units to § : crimes cases, and four general screening., Only rejections require the approval
T ing County and Boulder County all maintain separate organiza
g; . ’t ok 4 mak ' h . decisi : : ' | v -gg of the Chief of Intake; but any subsequent dismissals must be approved by
review cases at intake and make charging decisions. : : _ R o A
A te int k‘ ' it staffed b o g ¢ is maintained ‘ ‘ either the charging assistant or the Chief of Intake. Discovery is extensive
separate intake unit staffed by experienced prosecutors is 3 g% ‘ e v _ : -
: » : ' : : L B at this point, and-the prosecutor has up to 15 days to file charges.
in Wayne County. The assistant in charge of intake screens and reviews charg- Do ' P R ,,p . ) P 15 14 : g
| . ~ - o . 5 " The prosecutor in King County (Seattle) maintains a separate intake
: ing decisions _and monitors the intake process to preclude assistant shopping.. :i? P “ : g v ) ; P :
j ' . i . ) .
W . : : ‘ it staffed by experienced prosecutors. Charging decisions are made based
- Gené@ally, cases are brought over by courfer, although the complaining witness t unit af’ y experienced p ¢ arging ~
ust bv' Casent t . th ' laint orior to the issuance of a warrant In / § on interviews with the detective assigned the case and.on the ihyestigative
must be present to sign the complaint pri . ; . * A : v > 0 v
: ’ ' ’ ' : | ‘ report. Although there is a structured review of charging decisions in the
Michigan, by law, no warrants can be issued without prosecutorial approval. g% ‘ P | “g. ; 7 | ging ,
' o A : R ' o Lo it office, assistant shopping is possible,
Thus, a favorable environment has been established to permit’ screening. - . j - o : , .
{E ‘ ; ,‘ ‘ - ' : - . A ~ In Boulder, police raonorts are first reviewed and supplemented by the
£ ‘The District Attorney in Kings County (Brooklyn), New York, established : e ] | , i 7 | ] : ‘
‘ . ‘¢ in the lat "t ' . . £ 1978 with th t'. ; prosecutor's investigative staff then forwarded to the charging assistant with “
a screening unit in the late winter-early 'spring o 78 “wi e creation ‘ ; o ; R : , Sl Py
of the Early Case Assessment Bﬁreau (ECAB) -A‘ﬁﬁﬁber 6% the most experieﬁéed ? necommendations; “°WeveF' the District Attorney, bimself, makes the charging
e : . . L ‘ v SR ) . decision, He conducts a daily staffing and charging conference which is
{% _assistants in the office direct a staff of case screeners located at the = Ty .2 : o S ~ o T o
- ' = o ‘ ' : : c o i ‘also attended by other.assistants, defense counsel, the Sheriff, communit
Bhth Precinct in'Brooklyn, the jurisdiction's central booking facility. ; st $§§;y s : >, a | SR TR T R Y, T
. ‘ o ' L : ) : g? ~corrections personnel and other interested parties, Selected intake charac- . .
, “;é' : ~ teristics of all the juriggigtions'areAdepicted in Table 3.-
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SELECTED CHARACTERISTICS OF THE INTAKE PROCESS : ) _ : N
(Routlne Felony Processing) . e :
7 Speedy Separate Experience. of
.o Method Witness Trial/ Organizational Charging Review/ Feedback
SITE Transmitted ~ Present Arrest Unit Assistants Approval Notification
Wayne County, Mr Courier Yes . No : . Yes | Senior No - No b J ‘ ‘ ’
Kings County, NY APO Yes ~ Yes Yes Senior No No °
San Diego County, CA  APO/Det No ‘No:" Yes Senior. Yes Yes &
Dade County, FL Courier No Yes No Vary No Yes %:
, | R
King County,. WA AP0O/Det No Yes Yes Senior Yes - Yes . -
Orleans Parish, LA APO/Det Yes " No- Yes Senior Yes Yes ; A
h Laké CoUnty:jﬁN "APO No No No © Vary ‘No No i
Salt Lake County, UT  Det No No No Vary No No | l
'Norfolk, 7. Courier No No " No Vary No . Yes |
» Boulder County, CO Courier No Yes Yes Senior Yes Yes
3 In satelll*e offuces, junior assistants at intake, supervnsed by a sentor assistant and a “cfrcuft—riding“; : !
supervusor from the central office. :
: I ,, A
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In summary, the intake process of prosecution is dominated by two

issues: the prosecutor's ability to review and approve charges before they
are filed in court and the extent of evidence and time ava?lable‘for this

[}
process. This latter issue paradoxically produces one of the few areas in

the prosecuti!§$prqgg$s where delay has a positive effect. Finally, how the

pkocess is staffed and what types of review or approval controls are placed

“on this decision point are clear indicators of the prosecutor's perteption (

of his ‘role and the priorities he assigns to this task,

The Accusatory -Process

The accusatory process affects not only the future status oF’aﬁ:inaj-
vidual defendant, but also may,influeﬁce the quality of the prosecutor's
charging decisions. |t begins after the decision to charge has been made and
ends with the arraignment of thé defendant on an accusatory ‘instrument.

There are'tWO major forms of criminal accusaéion in the United States:
the grand jury indictment and the prosecutor's bill of information which
genefally, although not a]wayé, results from a fihding of probable cause at
a preliminary hearing. At present, all states have some type of §r5nd jury
system. Though the extent of its use in the accusatory process varies, grand
jufors condﬁct their proceedings in secret and are charéed'with'evaluating

the state's evidence for probable cause that a crime has been committed and

_that the defendant was the perpetrator., Because the prosecutor most often

controls the flow of .information and witnesses to the grand jury, critics claim

that the jurors act more as a ”rubber'stamp” for the prosecution than the

. déterminers of probable cause. Thé'grand jury may hand up an indictment or

a true bill as the,aCCusétory instrumenta Should the prosecutor fail to

ige]

meet the probable-céuse standard, :the grand jurérs may return a '‘no'true bill."

£
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The second form of accusation is by a bill of information generally

resulting from a probable cause or preliminary hearing.  Two issues are
: 1

~addressed in a preliminary hearing: first, the question of whether or not

there is probable cause to restrict the liberty of the defendant; second,
‘ [ : : : ‘
whether there is probable&cause to bind the case over to trial, While the
N\

first determination is cons%itutional]y protected by Gerstein_ v. Pugh, the

second is not. In many jurisdictions the two issues have been separated, with

the restraint of liberty, being resolved in a first appearance for bond
sétting and indigent defense counsel'appointment; and the bindover to trial

being held at a later date in a pré)iminary hearing. In some states, the pre-

- liminary hearing process is mandated by the state constitutions; in others it

is created by statute, or rule of court,
There are four basic models for preliminary hearings--the Federal, the

California, the American Law Institute and the Rhode.lsfand. EFach can be dis-

“tinguished by the reqUirements it sets in the fo]lowing areas: (1) the number

of appearances; '(2) the time limits imposed, if any; (3) the degree of partici-

‘pation by the defense and(prosecution; (4) the necessity for questioning and

" cross-examining witnesses; and (5) the amount and type of evidence required.

The first three pres require a determination that there is probable cause to
believe that the defendant committed the crime. The Rhode Island (ex parte)
model is concerned with only the restraint of liberty issue.

Adding more variation to the accusatory process are the combinations of
the two accusatory forms that have emerged throughout the states, Cases may

flow from arrest to grand jury for indictment; arrest to S?ejiminary hearing:

with a bindover to the grand jury for indictment; arrest to preliminary hearing

for bindover for trial; and the optional use of either accusatory procedure,

A

arrest to grand jury or arrest to,preliminary hearing.;Table N shows the dis=

tribution of sites py accusatory process.
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0f the ten jurisdictions studied, none used the traditional form of
accusation-~arrest to grand jury indictment. Where grand jury indictments were
the primary accusatory instruments, they were obtained through the redundant

aécusatory process-of preliminary hearing with a bindover to the grand jury

for indictment. Tﬁree sites~-Brook?yn; Norfolk and San Diego--all used this
(

route, although the selective use of waivers modified the basic process in vary-
: i
R f-
ing degrees among the sites.
The other seven sites, Detroit, New Orleans, Miami, Boulder, Salt Lake

City,»Seéttle and'Lake County, all relied on the prosecutor's bill of information

“as the primary means of bringing a criminal accusation. Each conducted a pre-

]fminéry hearing to determihe probable cause but they ranged in complexity from
the simple, ex parte hearing used in Seattle and Lake County to the more
adversarial form observed in Salt Lake City, Miami, Boulder, New Orleans and
Detroit. Of these, Salt Lake Cify had the most extensive preliminary hearing

process. (Most hearings being of the nature of a mini~trial and consuming

one to one and a half hours.,) In contrast, the hearings in New Orleans

consumed only about’ five minutes per case.

The right to'either a preliminary heéring or a grand jury proceeding
is constitutionally protected. However, it may be waived by the defenaant
(sometimes with the ConcUrrencé oflthe state); Waive;; are made for a number
of rcaéoné. In some ¢ases the secrecy of the grand jury proceeding is desired

to protectkthe‘identity of_ipformants or to save young children the trauma of

tesgjfying at open hearings. In other instances, prelimina#y hearings are de-

sired to test the cfedibility of the witnesses, The State does not have the right

-to waive these proceedings; However, they can be by~passed if‘quessary. A pre-

liminary hearing can be unneécessary if the prosecutor obtains a grand jury in-
i M ' v T : .

dictment. The néed for a grand jury hearing can be obviated if the prosecutor -

I§

- files a bill of infofmatioh.’ Tﬁese strategies are employed often to correct

i : . . : .
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TABLE 4

DISTRIBUTION OF SITES BY.TYEFS OF ACCUSATORY PROCESS N y

¢

I. Afrest to Grand Jury

2, Arrest to Prelimina??”Hearing;

- Bindover to Grand Jury

3. Arrest to Prel?minéry Hearing
é. Adversarial hearings
American Law Institute Modé]
Fe;eral Model

California Model-

b. Ex-Parte hearings

Rhode Island Model

‘ *Undergofng;change

JURISDI CTION

None observed
Kings County (Brooklyn), New quk

Norfolk, Virginia -

- #San Diego County, California

Salt Lake City, Utah »
Dade County (Miami), Florida

Boulder County, Colorado

" Orleans Parish (New Orleans), Louisiana

Wayne County (Detroit), Michigan ;i

Lake County (Gary),:lndiana.

King County (Seattle), Washington
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troublesome court proceaures‘br rules that impede prosecution or to gain more
‘control over the decisionmakiﬁg.process. In San Diego, recent California Sup-
reme Court rulings have effectively created an untenable position for the pros-
ecqtor's use of the grand jury as an accusatory body., Thds, with the exceptfon
af capital crimes, the grand(jury is by-bassed by filing a bill of informépion

with the Court, When more

In Dade County, an opposite strategy was observed.
control over the aCcusatory decision précess was ngeded,,the preliminary hearing
was by-passed by‘filing a direct bill.ofwinformatiop. It is clear that while

. the baéic forms create céftain‘routine proseéutorial respoﬁses and adaptatioﬁs,

when both accusatory routes exist together, a new dimension is added to the

prosecutor's activity at this point,

Trials to‘Dispositidn Process

Once a case has been accepted and the accusatory phaée completed, the
focus of work shifts from evaluating the case for acceptance to preparing it
for disposition. The trials to disposition.process begins after the defendant
has been arraighed and ends with a dfsposition. A number ofvgctivities are
inVOIyed in this staée. Most, important for the prosecution are (1) case
assign%ent procedures; (2) tr}al preparation and strategy;‘and (3) court
appearances. |

1t is in this process that‘the power and operations of the prosecutbr
dre most significantly a%fected by the dockefing and continuanc; procedures
of the court. The~interaction between these two components needs careful

‘ cohsideration'$6 that t%% effects of each can be separated,

- How tﬁe pré%ecutor,Structuf;é‘his tr?él”ﬂjvision and’makes assignments
depehds'in larée bakt’bn whether the courg ﬁses a master calendar assignment
procedure or individual docketiﬁg. Two bésiC»regﬁonsés linked to these

~ caiehdaring,procedufes‘can be identified. Tﬁéy.a?e the'process-orfented

organizational model and an integrated or trial team model. ’'In the first

i}

R

 coe

=y

42~

type, the process-oriented model cases flow through each of the process steps,

such as arraignments, pretrial conferences, motions, and other hearings, and

finally trials., Much like an assembly-line, assistants are assigned to the

various process points and process the cases as they pass through. Case
assignment for trial preparation and disposition therefore occurs very late
in the system, with the assistanf preparing cases that have been shaped and
formed by others before him,

The second type of assignhent procedure is the integrated or tfiaL team
approach., Here the assistant or.a team of assistants are assigned to an indi-
vidual judge or courtroom. The assistant prepares and tries the case from its

entrance ‘into the courtroom through its disposition. All the activities that

are spread among the assistants in the process model are combined in this

- type of assignment model,

Case assignments varied among the offices visited, In Brooklyn and

Detroit, trial assistants are assigned to the divisionsAof their respective

courts. They prepare the cases that are docketed to the division fof trial.
In Séatt]e, the chief trial assisf@pt evaluates each case and matches its
coﬁp?é&ity with the skills and caseload of thé trial
individual assignments. In San Diego, the assistant in charge of.éhe,éuperior
Court Division makgsktria] assignﬁénts to teams on the basis of their current
caseload and the type of expertise it is felt‘may,Be needed in a case. The
Chief of the D{sirict Court vaisién in‘Bou]der assigns cases to one of foyr 
AssistanthDistrict'Attorneysm A similar assignment pr;ceduFe is useinh‘Lake

County by the Chief Assistant in Charge of;Trials,”In each of these sites,

most of the pretrial%processipg was accomplished by assistants other than

the trialﬂassistant.ﬁv

Four of the offices visited--Miami, New .Orleans, Norfolk and Salt Lake’

YnoCity-—USed‘a trial team approach. In Salt Lake City, triaf‘aésjstants

assistants before making . i

ae
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received their cases at intake and were responeible fot them from charging
through disposition. In Miami, New Orleans and Norfolk, a éimilar procedire
existed but assignment did not start until the preliminary hearing was to

be conducted or a bindover completed.

Many jurisdictions have developed over the years modifications to the
basic assignmeﬁt‘procedures which allow for the simultaneous utilization of
both trial assiénment forms. The most common adaptation was to create special
bureaus or divisions to otocess 5pecia}5crimes or classes of offenders. The
value of these special programs or units is that it gives the prosecutor a
choice in u5lng the most advantageous assignment procedure,

Since the work undertaken in preparing for trial is done within a
framework of expected dispositions, the selection and use of ‘appropriate
strategies to achieve these dispositions is based on'their availability fo

the office and the discretion allowed the tria]oasststants. Two of the most

notable strategies, and the ones examined here, are discovery and plea bargaining.

Depending on the extent to which discovery is mandated by court rule or
state statute, it may be utilized as a prosecutorial strategy to induce early
pleas or negotiated dispositions. In some lnstances, it may also create
additional work for the prosecutor,

. Among the ten sites, only Salt Lake C:ty’had no statuatory or court

rule compelllng discovery; there the use of discovery ns at the discretion

“of the trial assistant,

Liberal to plenary discovery is available to defense counse1 in San
Riego, Detroit, Seattle, Boulder, Lake County and HMiami. |

In Miami, the ]lberal Florida discovery ru]e compels the prosecutor
during case preparatlon to devote an lnordlnate amount of time to defense

counsels! demands. It is the practlce especna]ly of the public defenders"

e

f;‘% e ;
| KA

=,
=8

M\

Cases accepted are expected to go to trial.

‘were later negotiated.

bl
i
staff of assistants to depose all of the states wftnessee in a given case.»
The prosecutor is required to be present duting such questioning in order to
protect the interest of the state, |
Prosecutors in Lake County have their case files photocopied and pro=-

vided to defense counsel as a result of the liberal Indiana discovery“rule.

In Boulder, the District Attorney's open file discovery goes beyond
that required by Colorado law, It is a policy based‘on his belief that full
efsclosure lays a solid ground for gathering all information about a case so
that a fair and justldisposition can be reached as soon as possible,

A defendant has a right to limited discovery in Norfolk, Prosecutors

. there often open their case files to defense counsel in'strong cases as a.

strategy designed to induce an' early plea. The same strategy is used by Salt
Lake City prosecutors in strong cases, |

By far the most important strategy used by the prosecutor to manage
caseloads in eight of the sites is plea bargaining. ln‘New Orleans and
Boulder plea negotiating is minimized. The District Attorney's staff in
New Orleans declines to file charges in 45-50 percent of the cases presented,
Less than 10 percent of all cases
are disposed of by plea batgains there, Early in 1978 the Disthict Attorney
in Bouldet,instituted a plea bargaining reform. Prior to that time it had
been the policy of the office to overcharge bybfiling’multiple eounts which
Under the "reform" policy, the District Attorney
and his staff at a staffing and che}ging conference make a charging decision
that is.expected to hold under ordinary circumstanCes.

The other eight sites are distinguishable by the amount of dlscretlon

vested in the trlal assistant to negotiate pleas and the extent to whlch that

.

decision is customaruly reV|ewable. IR Norfolk, M|am1‘and Salt Lake Clty,

(e o 249
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pléa negotiations are largely within the discretion of the trial assistant.
His decisions are rarely ;ubject to review,

| in contrast, the’Lake County, Seattle and Detroét prosecutors have
vésted the authority to Eegotiate pleas in a limited number of senior éssfs-
tants, the Chief T}ial Deputy in Lake County, an Assistant Chief Prosecutor
in Seattle, and the Docketing‘Coordinators in Detroit. Two Pretrial Conference
Parts in Brooklyn;sVSupreme Court have been established for the sole purpose
of expéditing the negotiation of pleas. The plea offered at the conference,
which is determined by the trial assistant in Fonsultation witH his super-
visor, is generally the one that will be offered up to the day o% trial when
all offers are cancelled.

Approximately 90 percent of all felony cases are disposed of in San

Diego by guilty pleas, but their disposition is not negotiated in additidﬁal
form of charge reductions. A panel of District Attorney staff supervisors
meet weekly at a case evaluation conference (knoWn colléquia]ly as '"the turkey
shoot!"), where a determination is made as to the.type of plea which wiil be

offered in a given case and whether the office will

ﬁoppose the defendant's
serving 1ocal time or not,

The extent to whichﬂtbese strategies were used varieg'by the policy of
the office, the amount of discretion vested fn the trial assistantsﬁbana their
availability for use within the local criminal justice environment.

Finally, the last factor beariné on the’nature and character of the
friq]s process cOnsidered here is the continuaéce policy of the coJ;t ahd

the responses made to counteract delays through the use of speedy trial rules.

The continuance policy of the court is probably the single most important

factor affecting the successful disposition of cases. Excessive continuances

not only increasé the work of the prosecutor, but seriously diminish his_'

vcapacity‘to.bryng the case to a satisfactory disposition.
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‘0f allvthe jurisdictions visited, conginuances and delay appeared to
be a problem in only two-=Brooklyn and Miamj; Whether or not this distribution
represents a typical sampling of jurisdictions certainl§ cannot be defermiﬁed
from this particular sfudy.

The system in Miami lends itself to cburt.delays, although there is,
as onhe would suspect, a degree of idiosyncratic variation .among the 12 Circuit
Court judges who hear criminal caseé, continuances in large measure are the
order.of the day there.‘ Speedy trial problems are obviated by requiring‘that

a defendant waive his right.to one as a condition of granting a continuance.

In Brooklyn, cases do not generally go to trfél unti! more than five

- months after indictment because of the policy of the court in granting con-

tinuances, there cal]ed.édjoufnments. As one Assistant District Attorney‘
put it, "Mos t judges are very lenient in granfing défendants' motions for
adjoufnment. Speedy triallrules are no problem because waivers are obtained
from defense counsel.'" This effect is minimized ih both Norfoik and Seattle,
where the prosecution must acquiese in a defendant'é motion for.a continuance;
Whether ''speedy trial rules" red;ced or controlled delay by acting.as .a
lid oh time in process is indeterminate from this study, Speedy‘trial rules are
in effect in all.of the sites visited., They require that defendants be brought
to trial within tihe periods var?ing from six months (for those not incarcerated

awaitiné trial) or in a much shorter period of time for those in jail awaiting

trial. Yet, in all but two jurisdictions, the time from arrest or bindover to

final disposition is far less than thét imposed by the spéedy trial reqLirement.
In Seattle, it is wifhin a period of'30-60 days; wigbin LS days for incarcer;
ated deféndahts in Salt Lake City (and nine weeks FSf those not in?jail);
Detroit!s office policy requires trial wﬁthin‘90’days affer binddveflbrAt the

time of the site visit in August, 1978, the avefage time was approximately

i

i
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L5 days. Norfolk, at the time of the site visit in.April, 1978, took 59 days
from indictment to final disposition. In New Orleans, it is usually 59-60
days from arrest to final disposition. A comparison of all the above:

mentioned factors in the trial process is represented by Table 5.

From the assignment of a case through its ultimate disposition on the”

: trial,level—-whether4that be by négqtiated plea of quilty, verdict of guilty

after bench or jury trial or acquittal by th? same process--a trial assistant

is confronted almost daily with a variety of situations which require decisions,
The discretion permitted him varies by the levél of his exﬁerience, the
jmportanée of the case and the policy of the office.

This discretion is most strictly circupscribed in New‘Orleans and
Brooklyn at the trial level, 1t is also the case in Seattle as a result of
the constraint imposed by the prosecutor's chargiqg standards, The '"no |
reduced plea' policy in effeét in Detroit severely fimits trial_assistahts'
discretion. FIn Boulder the staffing and charging decision made at intake by
the District Attorhey himself cannot be deviated from except er exceptional
circumsfances‘in connection with plea bargaining.

Provision has been made in Miami for monité;ing trial assistants’
décisions in some regards.. For example,’trial assisiants*must submit in

writing, for approval by superviSors, their dismissals and nolle prosegyis;

SaVe.for central control of plea negotiations in Lake County, there is. little
formal review mechanism in place there. The prbsecutgr relies on his good
rela%ionship wi th the court to get feedback as'to deéisions’by his trial
assistants,

kTrial‘assiQEénts in Salt Lake City and Norfolk are vested with a great deal
of discretion iﬁ,every regard-~froﬁ intake through ultimate disposition.b
There are few controis on their deéisfohméking attiyities and no’syétematic

reviews.
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(Felony Cases) .
{ ;
SR & . . Organizational Delay Use of Plea - Type of Trial
P F ‘ SITE Model Problem Discovery Bargaining - Docketing
S v - - 1 : .
- ! , 7 , ‘ .
& ' ~Wayne County, Ml /" process no extensive NRP individual
Kings County, NY E progéss yes moderate yes individual
| , \ ~
: San Diego County, CA A process no extensive yes mas ter calendar
7T o ‘ . \\‘\' ‘ ‘
Dad2 Lounty, FL integrated yes . plenary yes \\ individual
N ; N
King County, WA process no extensive limited  “master calendar
Orleans Parish, LA process no 1imited minimal individual
zéLake.Couhty, IN process no plenary yes master calendar
Salt Lake County, UT integrated no none yes individual
Norfolk, VA integréted no Timited yes individual
T “dulder County, CO process no plenary yes “individual
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Thus, the trials to disposition stage has to be examined in terms of w research in this emerging field. However, it does seem reasonable to conclude

the experience of the assistants preparing and trying cases and the controls that major developments with respect to the prosecutor's role in postcdpviction;

St

placed around their decisionmaking activities. The variety that exists among activity will have a significant effect on both the power of the prosecutor |

@;ﬂa'

i : ‘ .
the sites givesvfurther‘indication of the fact that there is more than one and the nature of his discretion.

feasible way‘of bringing cases to final disposition and that this must take - . o

=

|
e Of the ten sites visited, no two demonstrated'exactly the same degree . ' ) ‘
into consideration the structure and procedures of the court. of involvement in postconviction activity nor did any of the offices exhibit ‘

identical organizational structures for this purpose. ‘

The Postconviction Process

Although traditionally most prosecutors have viewed their role.in the " Presentence Investigations:

criminal justice process as ending with the disposition of a case, in recent Some jurisdictions require presentence investigations (PSI) for con-

years some prosecutors have begun to take a longer view of their function, victed defendants before sentencing is imposed. This investigation examines

} ‘ extending their presence and influence into the postconviction area. The post= the defendant's background, previous criminal record, community ties, employ-

conviction process starts after the disposition of the case and ends only when ment history .and sometimes the state of his physical and mental health., The

the defendant can no longer be affected by the criminal justice system. The PSI report may also include the views of police, social workers, probation

activities most commonly found in this process inclide sentence recommendation, officers, psychologists or psychiatrists, as well as reiatives and friends of

presentence investigation, some diversion programs, appeals, expungement and the defendant.

:‘é opposition to parole and pardon applications. ’ : R - In three jurisdictibns--Boulder, Norfolk and Seattle-~the prosecutor
The level and d £ icipation b itors in thi ] svided i - - iqat] i |
| e level and degree of participation by prosecutors in IS process : 4 also provided input into presentence investigations; however, only in Seattle <
é giA vary considerably due to both prosecutorial preference, the differing exigencies -y did he have a major role in this process. There, the prosecuting attorney é
% ' of state law and court structures, In many states there are statutory constraints ad emp]oyed\a presentence specialist who prepared a separete report’for the court,
S ; R _ . '
- g: on the local prosecutor's ability to involve himself in a case once a conviction [ directing its attention to the facts of the cases, prior record of the defen-
é; has been obtained. O0ften the Attorney General's office is the pniy agency | | dant, and other related cases.
o g; empowered to handle appeals. In other states mandatory sentencing laws reduce i1 , , ; o
5 o e ) ; Bt Sentence Recommendation:
e the prosecutor's potential impact on a case following the rendering of a C ‘ : ; ;
?j é: ‘ ‘ e ' Prosecutors in all the sites had some type of ianvolvement in sentence
HE verdict, ; ‘ ' : .
S 5 . o ; : : o C recommendation, but the nature and extent of their activity varied widely,
s o1 &‘ Despite the restrictions, the postconviction area appears to be one of : ‘ ; \‘ , ‘ ’ v St
jf ] ' ‘ ' v“'fv S Sentence recommendations may fall into several categories. They range from

_expansion for many prosecutors. Yet patterns are difficult to find and trends

recommendations as to: lengthrof,t?me to .be served in a penal institution;

almost impossible to predict because there has been virtually no long-term
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v;,%: the type and location of the corrections institution, e.g., "local time" or ; g

‘from the traditional stance, Brooklyn, San Diego and Miami had the Iargestg

the state penitentiary; probation or deferred séntencing; and the defendant most active appellate divisions. |In an expanded role, the attorneys also

ks
j g; being placed in some type of special p(ogrém. functioned as in-house counsel for the entire office for case-related mat= i
i

Recommendations with respect to length of. sentence were most common ters, reviewers of briefs prepared for lower courts, and sometimes even

in the ten sites. They were made regularly in Brooklyn, Miami, Boulder and as educators and legislative analysts,

Seatt]e, as well as occasionally in Norfolk. The Detroit and San Diego prose-

)

| ) . . . ; Parole, Pardon and Expungement:
i cutors are both restricted by mandatory sentencing laws. However, in these BN B : ’ pung

1

i :
)Y : ! Eg | ' + Prosecutorial involvement in opposing applications for parole or pardon
. K ~Jjurisdictions and in New Orleans a]SO, the use of enhancements at the charglng ’ P P
4 ; . . J ' . .
§ : ' i and initiating expungement proceedings represent two opposite ends of a post-
Lo leve] provides an effectlve alternatlve to prosecutorial partucupatlon in : %g' n “ihd pHng P ‘
oL ' 8 oo conviction activity spectrum. One seeks incapacitation, the other rewards
3 making sentence recommendations, . _ ’ ! E :
3 '}§ rehabilitation. Both reflect the policy commitment of prosecutors. The

Diversion and Restitution Programs: District Attorney in New Orleans established a Postconviction Tracking Unit

Many prosecutor's offlces are active in sponsorlng or utilizing diversion

‘ - ,w,sl S
o

@ . in 1974; This unit, upon notification of an application for parole or pardon, i

programs for first- time offenders or those convicted of nonviolent crimes, R ﬁ _ reviews cases and decides whether the District Attorney should oppose the ‘
@ .

i o A gy A e
g
gﬂw;« }

These programs may be available at various stages of. the criminal process, ‘ : t

¥
¥

aoplication. I f so, the assistant conveys the opposition of the District

Three sites had some kind of ijersion or restitution program operating at E§ Attorney to the Parole ahd Pardon Boards, stating the reasons for this stance.

the postconviction level, In Boulder, diversion plays a major dispositional In cohtrast, the District AttorneY's~office in Boulder, Colorado,

1?’ rgle, the prosecutor working closely with theﬂcohmunity correctional agency. i ig “actively aids defendants in initiating expungement motions. In 1976, they
‘w : In Seattle; a comprehensnve victim restitution program is operational in the : .. ' processed.ZOO of these matters justified by the prosecutor's interpretation of
1 'Zg . v|ct|m-WItness unlt of the office. |In New Orleans, diyersion is available . ,Q Eﬂ | case law. 1In 1978, this activityfhad;been codified by state legislation easing o
v .r: for~felony offenders who otherwise would be stigmatized by a nonexpungable | ' ; '§¥ the orocodu}es for fhe expuhgement Rrocoss. There is clearly a relatively wide ’
\hxﬁ'r¢§:>w- record, ' , . o : % T range of possible oostconviction activities for the prosecutor. As indicated
wﬁt 2 Appeals: - 2 - oo in Tabfé 6, the variations observed among the‘offices in the choice of

‘ kil y itive indicat f the prosecutor's
Most aspects of the appeals process are outside the local prosecutor's activities. and procedures present sensutlvo indicators o i o

domain. In Norfolk, Seattle, Salt Lake City, Boulder and Lake County, felony policy preference and philosophy.

appeals are generally not handled by the local prosecutor, In Detroit and

Special Programs

New Orleans, ‘appeals are handled tn cenjunction with the Attorney General and EverY prosecutor s office operates with an establushed set of pro=-

’cedures that are routinely applned to incoming cases from the pount of lntake,
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TABLE 6

'POSTCONVICTION ACTIVITY IN WHICH THE PROSECUTOR ROUTINELY PARTIQI?KTES

o

Parole or
Presentence Sentence Diversion or Pardon '
Investigation Recommendation| Restitution| Appeals Opposition] Expungment
Wayne County, Ml . .. . . . . . No No No Yes No No
Kings‘County, NY o & v s o o & No Yes No Yes No * No
Dade County, FL . . + « & .+ & No No No Yes© No No
San Diego-County, CAY. « o e -No No @ No Yes No No
King County, WA . . . . « « & Yes Yes Yes No No No
Orleans Parish, LA . . . . . . No -Yes No Yes Yes No
Lake County, IN . . . . . . . No No No No No No &
: w
- Salt Lake County, UT . . . . . No No 2 - No No . Nob- No )
Norfolk, VA o v o o« o o o + Yes Yes No No No No
Boulder County, €O . . . . . . Yes Yes . Yes Yes ~No . Yes
a Exception -- local or state incarceration
b -Attempting to institute
c Appeals duties shared with Attorney General
: e " T - —
N G - j /::git.A °
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through the accusatory, trial and final disposition levels. Genera1]9 these
same procedures will be followed regardless of the type of case }nvo!ved.
However, some prosecutors have recognized the existence‘ef particular cate-
gories of offenders and offenses that merit special prosecutorial attention
outside the regular channels of office activity. Accordingly, these prose-
cutors have developed special programs that seek to iaentify certain cases as
deserving of special handling.

Two basic types of pregrams designed to aiter normal caseflow were
observed. One is offense-oriented, éenerated by the prevalence of an offense
or its complexity for prosecution. As a result, many offices have established
economic crime projects involving offenses which are generally nonviolent but

complicated in proof patterns. ‘The other programs are offender~oriented,

Diversion is the most notable example of these special programs. Focusing

~on the first offender or individuals who have committed minor crimes, diversion

takes many forms; however, all such programs require an agreement between the
prosecuter and the.defendant that stipulates some form of rehabilitative
activity in lieu of formal ﬁrosecution.

At the other extreme are programs that target a criminal because of
the seriousness of his or her record or the nature of thevoffense. The
instant offense need not be limited to the most serioue,crimes if the history
of the defendant-is éefious. The mest eommon program of this type is‘directed
toward. the hab{tual offendef or career criminal, ineivfdua]s with substanfial

prior. records whom the prosecutor views as a threat to society,

';Economie Crimes:
A major activity for special programs is to focus on the broad category
of economic crimes, which may include white collar crimes, consumer protection,

fraud, or rackets. Like most special programs, sconomic crime programs are
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the Consumer Fraud Bureau's activities.
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often federally funded and represent a resﬁbnse to public outrage at a certain
class of offender. They require én investment.Of substantial manpower and
resources and aim to incarcerate convicted felons, |

Some type of economic ¢rime program was observed in Norfolk, Miami,
Brooklyh, New Orleans, Seattle, Saﬁ Diego and Detroit, However, several of
these programs were small-scale and did not involve significaht modi fications
of ordinary office procedures, ‘iIn Nerfolk, for example, only one assistant
was aésigned to economicbcrimes, even though the Commonwealth attorney gave
priority attention to this area. He personally involved himself in/fﬁé\gevelop-

ment of large and complicated economic crime cases and their prosecution, ™

The prosecutors in both Seattle and San Diego gave high priority to
economic crimes. This was substantiated by the fact that assignment to the

fraud unit was prestigious and the staff operated with substantial autonomy

~ from the other office procedures.

Brooklyn divides its economic crime cases into two'categeries, rackets
and consumer fraud, ‘The former is Handled by a prestigious bureau; emp-loying
experienced trial assistants and prosecufing very complex cases.’ Rackets
cases generally result in more trials than do most of the other cases that
come through Broeklyn;s Supreme Court, In contrast, few trials reselt from
Most of the cases originate from
walk-in complaints and, through mediation, are disposed of outside the
criminal justice system.

The Economic Crime Unit in New Orleans.hand]es its own screening aﬁd
0perates relatively independent of the rest of the office. Much of the unit's

business is walk-in and relatively few police-investigated cases are handled.

Salt Lake County's Major Fraud Unit is staffed by two assistants and

. two fnvestigators. Present]y‘federally funded, the program concentrates on

staff and/or police-initiated complaints.

bl
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- prosecution at both the federa] and local levels,

=56~
The Organized and Economic Crime-Fraud Unit in Dade County reEeives
high priority attention in the office being headed by the Executive Assistant
State Attorney,

A collateral and independent Consumer Fraud program also -

exists, its Chief reporting to the Executive Assistant,

Diversion

Diversion generally treats first-time nonviolent felony offenders or
those with mitigating circumstances. As previousiy noted, the purpose of -
diversion is to spare the defendant the ordeal of a full trial and a criminal

record by releasing him to-some form of special treatment on the condition

that any future offenses will result in a resumption of the legal proceedings.

In Leke County, Indiana, the prosecutor (in addition to policy considerations)

was proscribed by case law from implementing a diversion program,
Some type of diversion program was available in all of the other nine
sites; however, only in Brookliyn, Boulder, Miami and New Orleens were the

programs under direct prosecutorial control.

Career Criminal

-Only two offices (Boulder, Colorado, and Lake County, Indiana) did not

~utilize special programs to prosecute defendants with prior records that are

‘]engthy or SEFIOUS. These persons hpve been termed '‘career crnmlnals” by the

Law Enforcement Assistance Administration and have been targeted for speCIal
Eight jurisdictions had
career crlmrpal programs that were initiated with federal funding.

All of the career criminal programs that the team observed had certain
features in common,

The units were composed of relatively experienced

assistants wuth previous trlal work and headed by an attorney who was given

i

conscderable autonomy.
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PROB (Prosecutor's Repeat Offender Bureau).

..57..

Pfocessing‘career‘crimine] cases mayfoccur in many fashions.‘.Hew-
ever, a basic form }s d?scernible throughout the various:sites. Usually
career ¢riminal assistants are assigned their ceses early in the . process=--
generally at intake. Assistants remain responsible foria case throughout trial
and disposition. Generally, career criminal cases were not plea bargainad,
Three examples of diffefingﬁepproaches to a career cr}minal program can be
presented by describing thoee in New40r1eans, Detroit and Seattle.

The Career Criminal Bereeu in New Orleans was probably the most finely
honed and complex operation among all the sites visited. In New Orleans,
identification of an offender as a career criminal may be made eithar by the

police or by the screening division in its daily check of all arrests. In

either case, the Career Criminal Bureau is notified immediately and, updn

‘verification of the career status of the offender, the Bureau assumes respon-

vsibility for the case. Assistants in the Career Criminei Bureau serve 24~
hour, on-call duty toure so that response to police notif;cation'of career
criminal status is_immediate. The Bureau takes precedence over all other’
divisions within the Distric%yAttorney's of%ice and will handle any caees'
that might otherwise be the resEonsibility of another unit. "In contrast to
the rest of the office, case assignment to the Career Criminal Bureau starts
at intake wfth the assistant taking it through aligthe stages of prosecution
and even into Roéteonyiction activity, as necessary. |
The Careef Cniminai‘Program in Wayne County, Michigan, is called

It was initiated in August of

1975. The initial goal of PROB was to handle</‘35(=)’to 550 defendants, but in

actual practice the caseload ranges from aboult 600 to 650, roughly 50 cases

a Year for each of the pregram's attorneys.,: PRAB .is defined:in terms of
o . : . ) -m\ N :
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or criminals, special resource allocatlonc, and special management and opera-

~miore unmovable environment,

==

: o -58-~
% - | | P
target offenses--murder, rape, robbery, burglarly and major assault crimes. ; =
~ Intake generally follows. the regular office procedures.' Sometimes the PROB BE
assistant goes to the warrant desk and interviews the officer and the.com- )
pl;ining witness; more often a recommendation for a warrant has been made. T
The day after the Qarrant has been issued, the PROB assistant fills out the -
arraignment sheets containing information about the crime. From that time -

on the unit has exclusive charge of the case and one assistant handles it

1
eyt

L.

from prellmlnary exam through sentenCIng

mad

In Seattle, to reduce the effects of elitism that generally result
when career criminal assistants are formed into anrorganizational unit, cases
meeting career criminal criteria are distributed among all the trial assistants |

according to their experience and skills.

The examination of career criminal programs reveals certain common

themes which seem to account for successful prosecutions. Cases are more i
thoréughly investigated and carefully prepared than others in the office. -
Cases are individually a;signed to assistants from intake through trial dis- =
position and even into sentencing. Finél]y, it.appears that .the most com- » : I
petent and highly experienced trial assistants are assigned to career criminal i
programs, thereby supporting'producing a better qua?ity of case at aii‘]evels.f ‘ %'
Table 7 shows the operation of special programs in the sites visited. | | -
Specnal programs offer flexlblllty to the progecutor s ordlnafy case ’ 7 | L‘
processung flow, " They permlt the specual des&gnatlon of classes of crimes 3  | 5 ‘( j

ting procedures, In sum, they permit quification‘and change withinkg;largér,

. =59-

TABLE 7

SPECIAL PROSECUTOR PROGRAMS

=SB ==
Pretrial Economi ¢ © Career
Diversion Crime ~ Criminal
Wayne Countv, Mlch. e e . No | No . ~ : ;Yeg
Klngs County, N.Y. .« o e . Yes - Yeg Yes
Dade'County;ﬁﬁfa. ‘« oo ;;, ~ Yes ‘ Yes Yes
San Diego, Cal. e e ee No ; | "Yes ' Yes
King County, Wash. . . . . No ~ Yes ‘ Yes
Orleans éarish, La. .. . Yes® Yes f Yes
Lake County,'lnd. . ; . No . No. No
Salt Lake County, Utah ’. . Nd- ' Yes . Yes
Norfolk, Va.k v e % e w o0 No - Nob Yes
Boulder County, Cél. e o o .. Yes . "No' : No

7Y

%rleans Parish ope: ates a fe]ony dlvershﬂn program, but-the
D.A. requires a plea OfQQUI]tY prior to a defendant's participaticn

init, P V4
:.\/\ /; R
bNorfolk has one. attorney employed full-time for white-collar
crime, However procedures in this area do not vary from the normal
case processnng ones.,
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PARTk!Il: Findings and Conclusions

The general purpose of this study was te examine prosecation as it
operates under diverse condi tions in iatge urban areas throughout the
dnited States, Its objective was to determine what aspects of the pros-
ecutor's environment and within his control arefimportant to the unitorm
and consistent distribution of justice, The study assumed that prosecu-
tion must be viewed from a policy perspective if the issues of uniformity

and cohsistency are to be addressed since policy guides the decisionmaking

Mprocesses within an office. Outcomes‘resuiting from these decisions

form dispositional patterns that manifest the effects of the policy

The study relied on.the/functionai approach suggested by the

~ charging policy typology which divided the prosecutive activities inte sep¥

arate process steps for examination and analysis and then integrated the

separate examinations into an overall analysis ot the office's policy and

it

~procedures. The specific purposes of this approach were to (1) identify

the policy within an office; {2) examine each of the decision process
points for consistency with the policy; (3) identify the factors that
were important in the implementation of the policy; and (4) determine
the |ngred|ents essentiai for the uniform and con5|stent appilcation of

the poilcy.

,Since more than one prosecutor ] offlce was studied,. an oppor=-

: tunity for comparative-anaiysis‘was also provided. The-obJectives

sought in a comparatlve study differ from those used in studylng an:

|nd|v1duai off|ce.ﬁ The examlnatlon of an individual offlce may 1nd|cate

'how well .a partlcuiar policy is belng lmpiemented and what its effect is

lon both the crimlnal JUStlce system and the iocal community. On the

==
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other .hand, the'cempariSOn of‘a number of offices may indicate the rel-
atlve effectiveness of different prosecution systems but.only if the
examination takes |nto consideration the externai enVIronment (including
the structure of the criminal justice system) and the policy of the
office. |

The findings and conciusiens summarized here reflect this basic
duai approach. The tirst sectioh findings are developed from an internal
examination of the proschtive’proeess and how it works to implement
POiiCY;iwhiie the second discusses fihdings based on a comparative exam-
ination of‘the offices. The cohciusion presents a matrix that classifies
the findings into a decisionmaking perspective suggesting new analytical

approaches and areas for further research.

Policy and the Application of Policy Within a Prosecutor's Office

One maJor task was to verify the charglng poilcy typofogy by
looking at policy in operation in the field and noting the eXistence of
any new policies not inciuded,in the originai~typoiogy.' Since a typoiogy
is only a symbo]ic representatiohfof the real world, serving at best toA
set the sc0pe and dlmensnons of anainIs, it was not expected that the
ohe used here was exhaustive or operationaiiy definitive. Consequentiy,

other charglng poi|C|es were expected to be found in add|t|on to those

that led to. the deveiopment of the typoiogy. Add|t|onaily,v|t was ex-,

pected that other variations in. the |mpiementat|on procedures wouid be

observed ‘under réal conditions.
The results of this study show both conditions to be true. First,

aithough no new charging poiucnes were observed in. the field two obser-

i

vat|ons were made that call for an expans:on of the typology and a- re-
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finement of the relationships between the policies of the original
typelogy.

That the scope'of the original typology was too narrow became
obvious from the %ield studies. The original was developed from an
essumption that charging policies existed in all prosecutors' offices,

As a result, it did not include offices where the intake and charging
functions were not under prosecetorial contro!, but performed by others.
The typology also assemed'that if a charging policy existed; it would be
an office policy applicable to all assistants who make charging’decisions.

In two sites, Norfolk, Virginia and Dade Countx, Florida, the
charging decision was not made by the prosecuter, but rather the case was
reviewed after the complaint ﬁad’been filed by the police with the court,
In both jurisdictioﬁs, although the case was reviewed by the offfce at a
later process step (the accusatqry),’apd the charges sometimes amended,
tﬁe initial cHarging decision was in effect tranefefred to the law
enforcement agencies and the magistrate, The prosecutor's response
was reactive--eodifying; amending and, if necessary, even rejecting.

Under thg;e circumstances, the chargihg‘typology is clearly not applicable
since the charging decisions are made elsewhere, .
| One should note that the transfer of fhese.charging decisiens

to other components of the criminal justice system, either the law

“enforcement agencies or the court itself, may be voluntary on the parf

of the prosecutor or may be the result of structural barriers which preclude

activity in this part of the prosecutioh‘process; Clearly where

police file charges direetly with the court and even prosecute the

cases in the lower court, or where dual prosecution systems exist

within the same courtls'jurisdiction,‘the‘ability of the proschtor to

2
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review the case and come to a charging decision is constfained.

Even if the prosecutor has control over the intake process, one
cannot assume that charging decisioqs are made within:a context of of-
fice policy. in two of_the eites, Sa]t'Lake City, Utah and Lake County,
{ndiana, the charging authority was delegated to individual assistants
and left routinely within their discretionary jddgment. In effecf, the-

individual assistant became a policymaking unit since each could make

decisions based on his own policy stance. Under this type of infake
process, any number of policy stances may be observed. One assistant

may seek efficiency, another'incapacitafion and a third, defendant rehabF
ilitation, ‘Since none is constrained by the controls imposed by an office
policy, the variations -resulting from an individual decisionmaker's
choices may. wash out any discernable effect of policy on the disposition-
al pattern of the office. The familiar practice of "assistant shopping'
thus becomes one indicator of the existence of th{s delegation model,

On the other hand, one‘cannot discount the effects‘of socializa~
tidn, collegiality er peer group pressure."Some'or aTl may combine to
create and sustain an unarticulated eharging policy that will produce . dis-
tinguishable and uniform effeets wfthin an office. The effects of these vari-
ations are many, For example, if:an office is equaliy divided in
its perceptions of justice, theanhe effects of one policy. may be off-
set by the effects of fhe'other. 0f all the types of éhargieg‘situa_
tions,(the‘unit type is most prob]ematical since its consequences are
diffieult‘to predict in any logical or consistent fashion,
| ’The charging policies fhat.operate‘within an off{ce--confrolled
and superyised by orgenizational‘and managemeht precedures——and posited

by the,typology‘were all observed in the field., However, more careful
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o examination has led to a refinement of some aspects of the typology.
! One has to distinguish between those policies that are process-oriented
o [ . . Lo
| 3 and those that are defendant-oriented, The process~oriented policies of
i ¢ Legal Sufficiency, System Efficiency and Trial Sufficiency tend to fall
; into a natural progression ranging from those with minimalAacceptance
' % criteria to those with rigorous proof and trial standards. Some of fhe
) offices were in the midst of change, moving from the open acceptance
, L% . standards of the Legal Sufficiency policy to that of System Efficiency.

The process of alteration was obsérved most notably in Kings County

LA
Froxnag

(Brooklyn) where the policy of the prosecutor combined fortuitously with

changes in police booking procedures to produce a more efficient intake

| s
LS e

procedure, With effort and ingenuity,'it,apbears possible for a pros-

_ecutor to move from a Legal Sufficiency policy to one of System Efficien-

cy by establishing more control over the intake function and the charging

"
i
B

decision,

On the other hand, movement from System Efficiency to Trial Suf-
ficiency is not a natural ‘progression even though both are process=~

oriented policies, This is because a major requirement of the Trial

Sufficiency model is court capacity.  Since the policy calls for ac-

curate charging for trial sufficient cases with minimal modification by

plea negotiat?qns or dismissals, convictions at trial are expected,

Lacking court capacity, the eventual buildup of bé;klog should produce
a powerfu}vargument for policy chanée. bt is aféo boséible to reverse
gz T the progression., In Seattle, for examplé, thé previous charging poliéy

.was close to a“trial sufficiency stance, Cases were accepted only if

LY . ' . .
1 g; they were strong enough to sustain a conviction., During the term of the

8 ‘ " prosecutor, acceptance cr?teria weré,cHanged to a]]ow in more of the
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l' marginal cases with the measure of acceptability being whether they
l ‘would survive a probable cause determination. With these expanded '
% requi rements, the office had moved in the direction off setting Legal
i y Sufficiency standards. ‘
; g% The Defendant RehaQilitation policy nieeds speciéi consideration,
%‘ Eg ' ' Félling more into a treatment mode than a pro;esé one, it was observed
f “ only in Boulder, Colorado. However, at the time of the visit, the office
EE was undergoing change, tightening its charging standards although still
«;. giving priority to the nature and character of the defeﬁdant. The Dis-
gﬁ‘ trict Aptornéy made charging decisions with respect to the defendant's
é, ﬁg . ;ircumétance;——accepting for prosecution only those that clearly needed
| prosecution, He attempted to follow the Trial Sufficiency rules of no
‘g , plea bargaining but with Timited court capacity (normally a single juéée)
m the increased demands for trfa] were difficult to meet, This approach
g% to prosecution clearly needs to be studied further-in'the field and
a@ observed'in 6ther offices., For the present, it appears that it is par-
| ticularly compatible in those offices whére diversion and treatment prog-
g% rams play a major rofé, such as ih Boulder, Ieaying the balance of the
1] | prosecution activities subjecfitd 6ther policies,
N ‘The facf that a Defendant Rehébilitation poli%y exists and that
j special p}ograms can assume differént prosecutorial stances appears to
] answer a question raised initially: whether more than one policy could
i operate simu}taneouély within an OFfice;‘ It appears from this study fhat
T indeed this can occur, in at least two Cfrcumstancgs: first, where there
Eg is a unft style of dééisioﬁmaking, with each assis%ént maéing charging
‘decisions at his own di scrétion and -seco;nd, ;vhere tﬁerg are special

programs in offices--most notably diversion-and career criminal programs-=

7
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which permit the overlay‘of one or more policies on the regqular opera-
tions of the office that may be subject to another pb]icy stance.

The functional approach taken for this study divided the prosecu-
tion function Into process stebs each énding with measurable decision
points-~the charging decision ended the iﬁtake process; arfaigﬁ-
mént, the accusatory process; disposition, the trials process and the
outcomes of sentence recommendations, appealg, expungements and opposi-
tion to parole and pardons ended the postconviction process., By adopting
this approach the research had to consider two questipns. First, how
was policy implemented within the different decision process steps and
second, how were these process steps integrated to reflect the overall
goals of the office? if énswers could be obtained to these questions,
the factors affecting policy and its implementation could be isolated
and control]ed;for in. future research. |

The internal examination'of decisionmakind in the sebarate proc-
ess points produced the fol]owiqg findings. First, and of major importanée,
was the transffory nature of all these process steps except oﬁe. The |
decisionmaking aspects of intake accﬁsation and postconviction activi-
ties are not automatically integral to prosecutfonfor gfven equal emphasis
in its application. Prosecutorial decisionmaking functions in the |
diffe(enf process steps may bé abandoned (most notably at thé ends o%
the brocgss--intake and%pﬁstconviction), they may defer to the
decisions of other components-(the accusatory. process can be used as an
example) or they may be givgn the highest pribrity in the offfce; What

emphasis that are given depends on either the structure of the criminal

justice environment or on the policy and priorities of the prosecutor.

© 9
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There is only one process step where.decisionmaking activities
remain relatively constant and cannot be abandoned or tranéferred—-that
is the trials to disposition process. Here the prosecutor must représent
the interest of the state and present the state's case'in a court of
law. This responsibility cannot be shifted elsewhere either

deliberately or by default by the prosecutor's office, nor can

structural barriers be established to prevent its occurrence.

In contrast, it is possible to transfer the intake function

which includes the review and evaluation of cases and the decision

to charge, to other components of the criminal justice system, We

observed this in Dade, Norfolk and in the old Bfooklyn procedure where

.cases were not reviewed by the prosecutor's office until after they had

been filed in the court. The charging decision - whether to charge or
not‘ahd at what level = was not under the controliof the prosecutor,
As a! result, Witﬁrno control over this most critical ﬁecisibn, the
proﬁecutor Wés'placed almost instantly in a reactive stance, cprreétfhg
or modifying these other decisions as needed.‘ This isuin direct con-
trast to the proactive operating position‘aﬁ office cén assume'f$ﬁit
éontrols the intake decisions e |

" The imﬁortance of the accusatory process as part of the pros-
"ecutor's.decision function deﬁéﬁds_FirSt, on Qhefher the prosecuter
controls the intake décisions; second, on the>structure of the accusa-
tory prote§§kitself; and third on the extent to which jhdicial controlv
activities afe in conflict With those of therprosecutor.

| f the prosecutor fé'an active decisionmaker in thé intake

process, then one would expect the accusatory process to serve as a

*
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pro forma means of accusation, a ritualized prdced;re that formalizés‘
the charging decision. [f, on the other hand, the intake function has
been transferred to other components of the system, or-thekquélity of
the information presented for the charging decision is inadequate,
then the role of the accusatory process changes represenfing the

first decision process step.that permits the correction, modification
or even rejection of previous arre;t or charging decisions.

The environment within which'agcusation‘is performed produces
prosecutorial responses that differ according to the structure avail-
able. The simple and traditional arrest to grand jur9 route, is the
easiest to place under prosecutorial control. |{f intake decisions
are made by the prosecutor, the grand jury can serve as the much
criticized ""rubber stamé“; i% they are not, jt offers itself as a

correcting mechanism.

The ability of the prosecutor to impose his policy priorities

‘on the justice system is most clearly observable in the more complex

accusatory procedures. As when the accusatory process is redundant and

a probable cause hearing produces a bindover tb a grand jury and a sub-

sequent indictment. Or when both accusafory routes are available,

the prbsecutor is provided extra room in which to achieve his goals.
The type of probable cause hearing conducted has an important

influeﬁce on the decision processes in this step and the resources

needed t6 support it. Preliminary hearings range from the pro forma

probable cause hearing (the Rhode Island model) that determines

only whether there is ‘probable cause to restrict the liberty of the

defendant to a "full-blown," adversarial, mini-trial. At the
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Rhode |Island model end of the{sPectrum, the proseCLtor's charging
decision needs only to meetvleéal sﬁffiéiency standards; reviewed with
respect to more pfoof'or testimony as to whether there is prdbab]e
cause that the defendant commited the crime; and at the far end, the
decision must stand against a standard of proof that shows that the
defendant is probably guilty.

The extent to which the charging decisions are changed after
judicial scritiny énd the extent to which the prosecution is in
accord with these changes (be they dismissals or alterations of
charges) can be observed by the frequency of his use‘of his discretionary
author{ty to overturn or modify’unacceptable judicial determinations.
Conflicf situations can be observed best through the use éf two powers
that are inherently his: the first is the power to dismiss a case;vtﬁe
second is his ability to file an inforﬁation directly with the court or
%o obtéin an Indictment directly from the grand jury. How these powers
are used to correct decisions are sensitive indicators of the extént of
control that the-prosecutor has, and may exercise, over this process step.

The postgonviction prgcéss, like intake, is anéther process
step that is not necessarily integral to the‘prosecutive system,
Yet, it provides a revealing picture of the'prosecutor's perception of
his role and function. Those prosecutor's who normaliy define their
function as fawyers attending to the trial stage, rarely perceive
the:needyfor, or the means of, extending their function into this
process. With thé-exception of appeals, there is little tradition
or expectation that other activities in this area are an integral

part of the prosecutive process. Yet, the impact of these activities,
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where they were observed'(most notably in New-Orleans and Boulder) was
so strong and so wide ranoing that it is clear this process step needs
further, more careful study of its scope and the potentlal dimensions
of lts impact on the wider community. The increased demand for post-
conviction remedies, the call forkdeterminate sentencing and manda-
tory sentencing, the legislation of habitual offenders' acts and
sentence enhancements, all have the ability to profoundiy

affect the prosecutor's decisionmaking functions.

They generally

have expanded the power of the charging decisions, strengthened

the accusatory process and increased the number of strategies avai = ,
ab]e for'bringing cases to satisfactory disposition in the trial processii
These new events are not, however, entirely beneficial to prosecutlon. 3
A notable difficulty stems from the mandatory nature of some of the laws

which has produced new demands for prosecutorial (and judicial) inventive-

ness to devise means to mitigate the inflexibility inherent in these

mandated punishments.,

The trials process is the one decision .area that cannot be trans-
ferred to other components of the criminal justice system for decision-
making. It is in this process that the state presents its case for
judicialhdetermination. It is also in this process that the power of
the prosecutor'is most circumscribed, Within the-constraints imposed

by the docketing procedures of the court, its continoence‘policy, and

court rules, the prosecutor structures and performs his trial duties

to maximize the probablllt:es of obfaanlng satisfactory dlsp05|t|ons

-on a prloruty ordering of cases, The key factors in achieving these ’

goals may be observed in the strategies that are employed, such as
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e

diversion, plea hargaining, discovery, etc., and the amount of dis--

cretion permitted to the assistants. In all the offices observed,

the trial processes in each were most attuned to the policy of the office.
This should not be unexpected since the final disposition is the ultnmate
measure of prosecutorial performance. Whether dlscretlon in. plea bar~

gaining or dismissals was permitted or control1ed, depended on whether'

the office was seeking swift dispositions or incapacitation, Whether
marginally strong cases were dismissed or reduced for a plea,'depended

on whether the office based |ts trial responszblllty on the legally

admissable facts or the evudence of guilt even if not legally admissable
There are interactive effects among the process steps that also

must be taken into consideration. If one or more process steps are

abandoned either by choice, tradition or otherwise, the effect is to

place prosecution in a reactive position correctlng or chang:ng

anotheris decns:ons. This has the effect of limiting the prosecutor's

ability to proactively develop and implement strong office policy. The

net effect is to diffuse the power of the prosecutor on the criminal

Justice process by transferring it to other components--police, defense

or the court

This finding, of course, reafflrms the primary importance of
prosecutorial control over the lntake functlon and the charglng deClSIOn.
Not only does it permit the settlng of standards and pollcy for the

entire office, but also the development and maintenance of a balance

of power between the various court actors. |If the intake function

Is carefully structured and controlled the office is placed in its

s mest: powerful position. In Jurisdictions where the intake and charging
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decisions are performed by individual assistants at their discretion,

theh the concept of an “offibe” is weakened and the ability of the
prosecutor to control‘these decisionmaking activitieé'within a policy
.framewérk is weakened as well. |

A problematical effect stemming from the sequential nature
of‘prbsecutorial decisionmaking processes is fhe tendency for each
process step to be treated autonomously and independent of office
policy. This is because the decisions at the ends of the process
steps lend themselves to evaluation independent of the total office
policy. Since each major.decisjon point repfesents the énd of an
easily identified process task, they can stand alone. Only by
establishing communications, feedback andkaccountability pro~=-

cedures can the tendency to measure success and failure in terms of

. these tasks be diminished. The assistant who defines his success

ét preliminary heéring'as getting a case bouna over for trial and
is not held accountable for a'Subsequent'dismissa].at the trial level
preseﬁts'as much an indicator of this effect as is fhe phenomenon of
assistant shopping at intake. The need for the concep£ of an Moffice!
to control, monitor and assign accountébi]ity éMong the parts is
clearly obvioﬁs when viewed from this perspective.. |

.1t is within the conceptual frame of an office that the full
ragge of the prosecutoris decisionmaking activities can. be seen and the
ing}édients for successful‘polfcy implementapﬁon identified.‘ Starting

with a prosecutor who assumes the role of administrator, planner,

pblicymaker, and with all due respect, office head, priorities are

established and decisionmaking\authority is-delegated down through

cleafly'estabf@shed'chains of command. Within this office: structure,

- the selection and use of programs'and'strategiés are made, assignment
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of pergonnel effected and the limits of discretion set and controlled.

By a daily monitoring of case dispositions and with circular communica-

tions and feedback patterns, the implementation of prosecutorial policy
is practically assured. As each of these ingredients are abandoned or
weakened, the problems of control arise and with them a lack of consistency

in the application of policy.

The Relative Effectiveness of Policy Among 0ffices

The field studies were able to distinguish among different types
, , ] . ¥

of prosecutors!' offices and to classify them by their chargfng policies.
Having -done this, the question of their relative effectiveness must be

addressed.  But before this is discussed; distinction should be méde‘

between the factors that are significant for comparative analyses and

those: that applyrto internal examinations of officqs.

The following tab]é is used té illustrate this point. Table 8
presents some workload statistics for fhree of the officeé partici-
pating in.this study. Brooklyn with 300 assistants and annual felony X
afrests measuring close ta 25,000 has moéed from a Legal Sufficiéncy
stance which had minimal control overvthe,intake process to System
Efficiency. The 1977 data presented here can be intgrpreted as
resulting.frog this former Legal Sufficiency policy. New Orleans data
ref lect the dispositional pattern of a Trial Sufficiency office--where
cases are accepted with tﬁe expectation that they will Be sustained at
trial. Intake and screening, as a result is;thé most critical process
in the office since charggs are nor expected to be éhanged nof plea
bargaining sUpported.“THg data for New Orleans is based on cases

prdcessed during the 1976 calendar year. -Salt Lake City, with a sing|e 
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judge pormally avgflable to fry'criminal cases, is sorely put upon to

. reduce trials as a dispositibnal,route as noted by these 1977 figures.

The ratios displayed here indicate the diversity that can
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exist as an office seeks to dispose of its workload. 'They further
indicate the importance of knowing both the structure of the criminal
justice system, and the priorities of the prosecutor bé?ore effectiveness

can be judged. This illustrative.comparison sets forth a few principles

applicable to any comparative analysis- cf the prosecutive function that

uses dispositional data as a meashig:

| ', {f a comparison of prosecutors! éffices is to be made with respect
to the dispositional pattekns prodpced by the office, the first step is to
determine whether the offices are operating in similar criminal justice
system envifﬁgﬁents. Until this détermination is made, one cannot .-
separate out the effeéts on dispositidns that are beyond the prosecu-
tor's control from those that are within his Qﬁﬁtrgl,‘ For example,

if one jurisdiction is required by law to review and approve ali
app]icatiohs for a warrant (as .in Detroit) and another?receives the

case only after the charges have been filed in the cburt (as in Miami),
then the percent of cases accepted or rejected for prosecutioh will

vary éccording to the opportunity afforded the prosecﬁtor to make such

a decision. Without noting the contraints of the environment first,

the explanatory basis for any comparative anaylsis is significéntlyfx
weakened,

2. Once the external environment has been identified so that its

effects can be accounted for (elther partially or totally), the
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next step is to identify those differences which are due to the policy of

the prosecutor with respect to charging and the performance of his duties.

g e e el i i L e e
We have seen clearly, that these patterns will vary by policy. Thus,

P

vcomﬁérisons should not be made without determining first the policy

and goals of the offices and taking into account their effects on
dispositional patterns. For example, the high jury trial rate in
New Orleans ‘is an expected consequence of the charging standards and the

contraints placed on plea bargaining. To compare these dispositions

with those of Brooklyn, which must -reply on plea bargaining to dispose

of the volume and minimize trials to keep the backlog under control is

clearly meaningless. Each office is attempting to do somethihg different.

3. This léads, of course, to the final conclusion that the comparision
of prosecutors' offices using dispositional data that reflect the priori-

ties of the decisionmaking process-in the office and ultimately the

~policy of the office, should ideally be performed ‘among offices{fﬁai

inhabit the same criminél justice environment and operate with thé ,
same policy; It" is under .these idéa] conditions that a true meaéufe of‘
the relative effectiveness of prosecutors!' activities can be made. |

To support these principles, imagine. the cbnsequenégs of presenting
the data in Table 8 without commentary or without thé knowiedge obtained
from these site visits; they would be impossible to interpret because
any interpretation foered would have equal validity, sinceka]] woﬁld

be based on conjecture.
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Cbnclusions ‘ i

The study verified the existenice of charging policies as des-
cribed in the typology. The ten sites preéented‘a fu11‘rénge of dif-
ferences in types of intake procedures, accusatory processes,'court
sygtems and other aspects of the criminal justice system. Although
other chargihg policieé may‘still exist, they were not foﬁnd fn this
investigation. What was found was’the need to extend the intake classi-~
ficétion system to include jurisdictions where the prosecutor did not

make charging decisions and those where the decisions were made auto-

“nomously by assistants based on their own poiicy and values,

From this f}nding, it is possible to postulate the existence of
three basic prosecutoriél styles of decisionmaking: a transfer style that
shifts many traditional prosecutive decision funct{ons to the law enforce-
ment and/or judicial components of the system; a unit style wherein the
individual assistant is given autonomy in decisionmaking; and an office
stYIefin which the chief prosecutdr selects a course of action for the
decisionmakers, structures the office and delegates decisionmaking
authorify accordingly,

The study further found thaf the control the prosecution exer-

cises over. hxs role and ultlmately that of crlmlnal Justlce is a

function of (1) the deflnltlon of the scope of prosecution and the

‘role of the prosecutor as the chief policymaker; (2) the styles

of decisionmaking established for all process steps; (3) the

ability of the office .to implement a charging policy and control  the

intake process.

— —
e} o

R

e
i = g

=

_77..

When charging policies exist in an office, they have a control-

ling effect on the organization, . ministrati fon and operating pro-

cedures of any offl They also produce dispositional patterns that,.

in combination wuth some exogeneous factors, appear to be capable of

providing an objective way to determine the operant policy.

Inherent in these findings is, of course, the generation of
stlll more research questlons. There are four primary substantive

areas that clearly need determination before one can proceed rellab]y
to make substantlve recommendations about the efficacies of different

systems and styles of prosecution.

1. The Prevalence of Prosecutorial Styles in the Unjted Statesw==-

I f our ultimate goal is to be able to make statements abput’the distrib=-
utive properties of justice-in our society, we must first be capable

of moving from the parochial examination of an ind}vidual office

to examining it in relation to others within the total prosecutorial
universe, To examine one office in re]atidn to others_presupé%ses

that descriptions of the universe are availablé. They are notnand

a determihation of the prevalence of prosecutorial styles in the

United States needs to be made so that a baseline can be established

upon which future evaluations can rest. We need to know which styles

of prosecution are most prevalent, which ones are aberrations and which

ones should receive more attention than others.

Some of the types of assumptlons or questlons ‘that need to be ad-

0

dressed are as follows' what types of prosecutorlal policies and. styles

are most preva!ent in the United States7 Is there a distinction between
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themvthat depends on the size of the juriSdiction,‘the level of crime;
or other demographic tactors that would be available from Census mat=
erials and other secondary sources? Is the type of prosecutieh Jeeen-
dent on the type:of courts system or docheting procedures used in a
jurisdiction? Do the number of police agencies and the comp lexity
that they Introduce into an intake process affect the type of charging

policy employed? Similarly, is there an importance that can be attached to

the type of defense system available? of primary importance; is the
determination of: the extent to which peiicies are environmentally de~
terinined or freely chosen. This question assumes major importance if
programs and procedures are to be transferred from one jurisdiction to
another, or from one policy type to another, It is not immediately ap~
parent even nhow that transfers can be freely undertaken, but the lack of
information certaenly should not be a barrier to seeking answers in this

area,
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2. Fact.rs and Forces Affect|ng,Prosecutor|al Decisaonmaklnq—-

Although the .various types of dec:suonmaklng in prosecutors' offices
have been |dent|f|ed, there is still little known ‘about the envircnments
thhin which they operate and the ferces that affect the decisionmaking
process. In some offices, part of this process is transferred to other
components of the criminal justice system; while in other offices, the
individual essistant is given tomp]ete autonemy in performing his func-
tions, and in still other otfices, the elected official assumes the

role of head of an organization, controlling and monitoring the implemen-
tation of his policy. Some of the reasons for the maintenance of these
styles may be found in the personal h|story of the prosecutor, the trad-
itions of the office or his election platform, These factors can be
determined. What cannot be determined inh any statistical sense is

the extent to which the options fot other styles or policies have been
precluded by forces beyonq the prosecutoh's control,

Thete is a need to statistically examine the extent to whieh exter-
nal factors affect the prosecutor's offlce and policy and order these fac-
tors by thenr relative importance, Somelpf the factors and issues that

I

appear to be ready for analysis are relatd to the size of the jurisdic-
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tion and its effcct on the availability of a policy or prosecution

¥

style, A Defendant Rehabilitation policy conceptually seems diffi=-

cult, 1f not impossible, to install in a large urban office because

of Its requirement for an extensive review of the defendant's charac-

ter and history,

resources, a low frequency of violent

tidﬁ that is generally nonviolent and

pears that the other policies are not

lation but by other factors that come

The structure of the criminal
fts own and the type of court systems
of the movément that can be made from

other and from one policy to another,

Of all the policies, this one appears to be the

‘most environmentally-dependent, requiring a small caseload, adequate

crimes and a criminal,popuja-
treatablé. Conversely, itrap-
affected by the size of the popu;
into play. |

justice system aswanbentity of
have & significant impécf on some
one prosecutorial style to an~

In some of the offices observed,

the Legal Sufficiency policy‘which accepts cases after only the brief-

est review, appeared to be the only one which couid be pursued because

- the criminal-jus{ice,system was simply not penetrated early enough by

the prosecution to permit anything else but a most cursory review.

For example, where police file charges and even prosecute cases in

_the lower courts (as in Massachusetts), the ability of the prosecutor

to influence the intake of cases into the system is, of course, prac-

tically nonexistent., Another condition at intake where this can be seen

~oceurs in jurisdictiéns where the intake unit is staffed by paralegals

or by third-year law students. [n other jurisdictions, where prosecution

‘ charges must be filed within 24 hours after arreSt, the capacity of the

prosecutor to affect the caseload is severely constrained, Yet in some

of these environments, prosecutors have adapted in other ways that tend

st
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to mItigage these influences, For éxémple, in Detroit, the complainingv
witness is required to sign the complaint and warraht before the prosé
ecutor files, thereby‘increasing the scope of a relétively superficial
screening activity., |

The Importance of the court structure has been amply demon-
strated, Both the type of court structure and the type of docketing
system employed affect the prosecution., A two-tiered court, in which
the lower court is not a court of record not only adds another crack

for cases to slip through or a means for poorly reviewed cases to be

passed on, but also adds the burden of trials de novo. A policy of Trial

Sufficiency which enforces prosecution on the original charge is diffi-
cult to maintain throughout an entire office if the lower court’s intake

functions dre separated or not controlled by the prosecutor. In addition

the type of docketing system has an important limitipg effect on the or-

ganization of the office, It is difficult to use trial team tactics
(except for selected cases or sets of cases, such as career criminal)
when the court uses a master calendar assignment-procedure>for cases

aAd assigﬁs Judges to varfous process steps rather thah using individ—‘
ual docketiﬁg procedures. Disposifibna] forms of proseéution rather

than adversarial as distinguished by Packer”+and described by Eisenstein
and Jécéb}?fIOUﬁish"betféF in the Iafterbcircumsﬁances and are Supportive
of arsystem efficiency approach to prosecutfgn.'

w Thus there is a need to examine the following factors for their ef-

fect on decisionmaking; the type of intake procedures, the type of court

- system and docketing procedures, the characteristics of the defense sys-

tems, the characteristics of the community--its size, crime rate and other

socio-cconomic factofs, the nature and composition of the police agencies and

-

B B =

- as a percent of all trials, etc.) the differences among policies should
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-

other related criminal justice fattors,‘external to the prosecutor's control,

3. Quantitative Expressions of Dispositions-~The original typol-

ogy expressed the results of prosecutorial decisionmaking within a policy

- perspective as disposition rates that are "high'' or "low," "maximized"

or "minimized.," While these are useful statements for conceptual explora-

tions, they suffer from a lack of measurement, Clearly, it is important

" that numbers, ranges and quantitative expressions be assigned to these

values, However, there aré two major tasks»fhat need to be perfofmed
before methodblogies can be proposed to provide quantification. First,
numbeég néed to be placed on the expected diqusition.rgtes within each
individual policy type. Second, these numbers- need comparisoh.aérpss
‘the different bblicies to identify differgn&es that distinguish ohe'
dispositional pattern from another and to identify similarities of areas
which can be aefined as not sensitive .to pélfcy variation. For example,
rejection rates at intake may vary wideiy among po!ieies and hence be a
séhsitive me;suré, whereas no true bills féturne&,ﬁy grand juries, or
dismissa]s‘atvbfeliminary:hearings may not be sensitive at all. Since
tﬁe typologf derived measures from the universes extant at any giveﬁ

process point (e.g., rejects as a percent of all referrals, acquittals

be analyzed within the process steps as well as for the offices as a

whole,

4, Tolerance Limits for Uniformity and Consistency in Decision~-
making--One final aspect of the distributive properties of justice as

It applies to uniformity and consistency in prosecution has yet to be

~determined: that is, what constitutes uniformity and consistency; or,

conversely, how much variation can be tolerated before a system or a

Lo =i
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found 1n dispositions and treatment,

-3~

decl sionmaking process is declared inconsistent or discriminatory? |If
society's goal is to ensure that prosecution is administered fairly and
equally, regardiess of policy chosen, it is necessary to determine the

Timits within which discretion is permitted and concomitantly, the

stages in the prosecution process where this is important and where

it is not, How a case is brought to disposition by a trial assistant,
for example, is relatively unimportant as long as the diSpésition»is
The toiergnce levels
for these expected dispositions and acceptable alternatives need some
determination.

Uniformity measures the agreement among the assistants (or

decisionmakers) with respect to the treatment and disposition of cases.

Consistency measures the agreement/’between the priorities and decisions

... of -the chief prosecutor andﬂhis assistants. |f consistency exists, s0

does uniformity; this is notvnecesseriiy converseiy true. In order'

to measure uniformity and consistency ranges‘need to be established‘
within which decisions are aliowed to vary.;‘One should not look

for equality in this task since not all cases will be.subjected.to equal
treatment.f}lt is already known that prosecutorial treatment varies by

the seriousness of the of fense, the criminel history of the defendant

and the evndentlary strength of the case. These are the admissabie

) variabies that shouid be considered in testing for uniformity and

'consistency and ‘that |deaiiy should" explatn most of the dlfferences

i
1

There are in addition to these variables, others that raise the

Issues of discrimination, injustice and unequal treatment, There are

the variables that may effect dispositions in a selective faShion.» For-

L Emm g o
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example, the income of the defendant, his education and emp loyment
status all may come into play because they can result in his being able
to retain more qualified or experienced counsel or not,

[N .
that may also influence the disposition of the case and treatment of

the defendant are those based on sex, race, and age (conditions over

which the defendant“has no control).

The flrst test for unuformity and consustency in decnsaonmaking

then should be to determine to what extent the decisions and dISPOSItlonS

can be explained by admissable variables. 1f most of the dispositions

and treatments can be explained by these variabies;‘then one can define

of cases.,

in.summaru, individuai decisionmakers in prosecutors! offices
should operate within an organizational enyironment that maximizes
communication and feedback among all decisionmakers.‘«EVen though it
is influenced by the court's case process g system, the office itself
should be structured to accomplish the‘prosetutor's goals; resources,t
both physicai and personnei,‘shouid be allocated in accordance with'the
goals o? eaoh of’the’prosecutoriaivpheses. In addition to the overall
pollcy, internal accountablilty and controis shouid be establ:shed to .
ensure that the offlce is performing accordlng to plan and to |dent|fy

i

reasons for breakdowns if they occur,
B The test for whether an offlce is appiy:ng its efforts in a
uni form and con5|stent:manner relies on first ldentifylng what it is.

attemptlng to do, then testing for whether the dlstrsbutive propertnes )

of justice W|th|n thlS framework are benng applned in an equal and

i fair fashion.

Other variables

'uniformity and/or consistency as existing with respect to the‘prosecutionv
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