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'PREFACE 

This Executive Summary is one of thre~treports pr,oduced as a 
.'---'/ 

result of this research activity. The first report, Pol icy Analysis 

for Prosecution, develops and presents a conceptual model for 

analyzing the prosecutive decisionmaking function from a policy 

perspective and presents the results of its application in the 

study of ten prosecutor's offices. The second repprt is Research 

on Prosecutorial Decisionmaking. It summarizes the re~ults of 

developing and testing quantitative techniques, thfough the use of 

a standard set of cases, for examining decisionmaking functions 

both internally within an office and on a comparative basis. The 

third report, the Executive Summary. summarizes the major points 

made in the Policy Analysis for Prosecution. 

This project was supported by LEAA Grant 78 NI-AX-0006 awarded 

to the Bureau of Social Science Research, ~ashington, D.C. The data 

presented and views expressed are solely the responsibility of the 

authors ~nd do not reflect the official positions, policies or points 

of view of the National Institute or the Department of Justice. 
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POll CV ANALVS I S FOR PROSECUTION 

EXECUTIVE S~MMARV 

INTRODUCTION 

This research project is one part of a long-r~nge effort to examine 

and analyze the dimensions of uniformity and consistency in prosecutorial 

dedsionmaking. The way in which the prosecutor makes decisio.ns about charg-

lng crimes and handling criminal cascis has a profound effect on the quality 

of justice rendered in Ame~ican courts. Where the same objective standards 

are consistently applied to all defendants, the goals of equal protection 

under the law are advanced; where case deci s.ion·s are made wi thout reference 

to uniform standards, there is a danger that the criminal law wi 11 be applied 

arbitrari ly and capriciously. 

R • 1 d' • • h b II 1 d b d' ff . d elss Istlnguls es etween two re ate ut I erent leas ••• in 

the traditional definition of justice. 11 The first considers the Ijustness 

of applying certain sanction~,1 such as capital punishment, imprisonment or 

fines. The second refers to the 'distributive property .. of justice.' It 

questions whether equals are treated equally regardless of reward or cost. 

It is based on the assumption that I unequal treatment is inherently unjust 

or d i scri mi natory .• III 

Soci ety may des i gnate a number of "j ust" sancti ons to form the I egi::!l 

base for its system of criminal justice. These designations then become a 

matter of public policy, within the purview of the citizens and their elected 

representatives. The inconsistencies that exist, even today, among different 

political subdivisions with respect to what the: community feels is a "just" 

punishment for a crime, generally arise from the state and local dominance' 
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of the criminal justice system and the locally-elected nature of its major 

partlcipants--the prosecutor, the court, and the city or county supervisors. 

Disagreements in defining what constitutes just" sanctio~s for various crimes 

and criminal aceivity are more the rule than the exception. Although they 

raise significant questions about how society evaluates the acceptabi lity of 

these various forms of justice, they are beyond the scope of this research. 

I t is the "distributive" property of justice, the second element in 

Reiss' discussion, that this research addresses. This property is not so 

much a public policy issue as it is an issue Df proced~ral fa1 rness and good 

managemen~ practices. It is to this property that the issues of uniformity 

and consistency relate most significantly. 

This is because tneprosecutor, more than any other component in the 

criminal justice system, possesses enormous discretionary power which overwhelms 

the discretion in other crimina1 justice sectors. As a result, his discretion 

is either criticized or supported but rarely ignored. The Wickersham Com­

mittee2 was shocked to see the extent of h~s power; and reports of abuse and 

corruption are many.3 Some reformers moved for'the establishment of totally 

t f t · 4 1" k h b l' h new sys ems 0 prosecu Ion --an unrea IStlC tas t at e les t e roots, 

heritage and evolution of the American prosecutor as a locally-elected official 

end0wed with discretionary power. The National Advisory Committee,S on the 

other hand, condemns the discretion used in plea barg~intng whi Ie urging the 

expansion of screening, diversion and other discretionary modes of operation. 

At the core of this controversy is the,,,'fundamental, and as yet 

unanswered question, of the extent to which prosecutorial discretion creates 

or contributes to unequal treatmen.t which is inherently unjust or discrimina-

tory. Three factors emerge as needing attention. The first is the extent to 

which prosecution is able to control or influence the uniform and equal dis-

tributioqof justice. It is inherently inconsistent to evaluate any agency 

--~.~----------~--~------~-------- -------------------~ 
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or function in terms of that which is beyond its control. The second is the 

policy of the prosecutor, or what he is attempting to do. Prosecutorial 

policy takes on significance because the nature and characteristics of the 

environments in which criminal justice systems operate create room for different 
. : ~:;" "" 

approaches to 2~ime and prosecution. The third factor is whether the policy 

selected by the prosecutor is being implemented in an even-handed and fair 

manner. I f a choice is avai lable from among a pool of prosecutorial 

policies, and this choice is supported by the local community, then one 

must determine next whether the stated policy is being 'implemented and 

whether j~stice is being distributed equally within this policy framework. 

This study focused on this last question. Its purpose was to examine 

the prosecuti ve functi on i' n ten di fferent j urisdi cti ons from a po 1 icy per­

spective; to Cletermine what aspects within its control are important to the 

selection and implementation of policy; to identify ~nd describe the types 

of policies that were found; and to examine them for those factors that most 

signifi~antly affect their uniform and equal implementation. 

The effect of the external envi rO.nment on prosecutl{ln was introduced 

by studying ten jurisdictions in large urban area~, geographically dispersed 

and as diverse as possible. The internal examination of these offices was 

performed by on-site observation and study. The primary p~rpose was to 

identify the policy 9f the prosecutor, isolate those procedures by which it 

was transmitted through the office and implemented, and note its requi rements 

and effects. 

The prosecutors.volunteering to participate in this.study represented 

jurisdictions ranging in population size from 165,000 to more than 2.5 million. 
'. 

Geographically dispersed, they offered 10 state constitufional and legislative 
,. 

environments for ~xamination and as many different local crimihal justice 
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system environments, The participating prosecutors, in order of jurisdic-

tional size, were: 

1. William L. Cahalan 
Prosecuting Attorney 
Wayne County 
Detroit, Michigan 

2, Eugene Gold 
District Attorney 
Kings County 
Brooklyn, New York 

3. Janet Reno 
State Attorney 
Eleventh Judicial Circuit 
M i am i, Flo rid a 

/.j·e Edwin L. Miller Jr. 
District Attorney 
San Diego County 
San Diego, Cafifornia 

5. Christopher T. Bayley 
Prosecuting Attorney 
King County 
Seattle, WashingtoH 

6. 

)'\ 
(( 
'I 

Harry ConnicR 
District Attorney 
Orleans Parish 
New Orleans, Louisiana 

7. Raymond C. Sufana 
Prosecuting Attorney 
31st Judicial Circuit 
Crown Point, Indiana 

8. R. Paul Van Dam 
County Attorney 
Salt Lake tounty 
Sa 1 t Lake City, Utah 

9. Joseph H, Campbell 
Commonwealth's Attorney of 

The City of Norfolk 
Norfolk, VirgJnia 

10. Alexander M. Hunter 
District Attorney 
20th-District 
Boulder, Colorado 

The identification of the prosecutoria1 policy in the office was 

based on a typology of charging policies developed in earlier LEAA studies.
6 

These studies identified four distinct types of policy which affect the charg-

ing and subsequerit processing·decisions of the pr~secutor. They were called: 
: 

Legal Sufficiency, System Efficiency, Trial Sufficiency and Defendant Reha~ 

bi1itation. The typology hypothesized that the existence of a specific policy 

type ~ould be objectively determined by examini~g several key elements, 

including the criteria us~d for charging; the specific legal or operational 

strategies employed; the. organizational structure, resource allocation patterns; 

and management procedures and controls. The conclusion was that the combina-

tion o~ these factors Froduced expected disposi~ional patterns that were so 

different among different policy approa~hes that the policy first had to be 

)) 
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identified before a~y tests for un',form',ty d ' an consistency in an office could 

be made. The testing of this hypothesis became an integral part of the 

research activity. It stru t d th l' cure e ana ytlc approach used and the eva1~a-

tion of the findings into conclusions that relate til J' d' . q, po I cyan i ts i n'fp 1 i ca-

tions for prosecution. 

Two approaches were taken to examine the e~fect of policy on prosecu­

toriaJ decisionmaking processes, and how un'lform d an consistent decision-

making was establls~ed. Site visits to th~ prosecutors' offices relied on 
'->~,ll 

management and systems analysis techniques for the q~alitative assessments, 

In addition, since quantitative analysis was also desir~bJe, the project staff 

developed'an"d tested statistical tools and techniques to measure differences 

. in values i;and expectations--reported in "Researf!h on Prosecutorial Decision-
(i 

making." This Executive Summary condenses the I"Po1icy Analysis for Prosecution" 

report and presents the findings and res.ults of the policy anafysis obtained 

from the site visits. 

Site visits were conducted bver a s',x"month per'lod, AI h h ..:(la rc trough 

August, 1978. Members of the project staff and cons.u1tants combining 

experience in management and systems ana'fysis, p'rosecution, statistics and 

the social sciences were formed 'Into t f 3 5 eams 0 to persons depending on 

, c eam spen a wee< Interviewing the decis.ion-the size of the J'ur i sd i ct ion. Ea h ttl ' 

makers in the prosecutor's office, other members of the local criminal Justice 

system, ~nd collecting and assembling descriptive and qualitative data about 

the operattons and policy of the offlce, 

Using the functional approach developed from the 1 1 conceptua ana ysis 

of policy, each of the l1)ajor process steps in the officewe~e studied. This 

included intake, the accusatory' proce's t' 1 d d' " . S, ria s an Ispositlons, postcon-

:victions and special programs. Ea h t ' c process s ep was e~am'ned lndependent1y 

with respect to how the work came ·,nto the who m'ade h proc~ss, w at decisions 

I 
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within the step, and where it went after le~ving the process. 

attention was given to whether the decisionmaker in the preceding process 

~tep was aware of the results of his d~ci~ion or held accountable for them. 

After the independent examinations were made, they were combined and analyzed 

for'their consistency with one another and with the ovel'zlll policy of the 

office. This was achieved by staff ~nd consultant evaluations. To ens ure 
\i 

corlsistency and standardization in I.~sing this technique among the ten sites, 

instruments were developed for the ihtervie'lJ and the data collection activities. 

Field notes were developed in standardized format and the final results 

collated into the descriptive section (Part II) of this report and the find-

i ngs and cone I us ions (Pa rt I I I ) • 

There are, of course, limitations to this type of research that should 

be noted. First, viewing the prosecutive function from the pollcy perspective' 

developed in Part I of this report represents a relatively new analytical 
" 

approach t~ this subject. While the techniques for analysis have been in use 

" in other fields of public administration for at least the past three decades, 

the application of them to prosecution in a policy perspective and in ten 

Because of this, we make no claim that this study 

'exemplifies the rigorous application of management, organizational or systems 

analysis te~hniques to this field. Rather, it should indicate the validity 

of pursui~~ such an approac~ in a more explicit manner. 

Second, ~he policy typol99yused as the tonceptual basis for this 
.~ t 

study had t;e~n·tk~fived from observations"Jn four sites and verified as exist-

ing in three. 
" 

Thus, the construct of the study and the scope of the analysis 
<) 

Ie) 

was derived from very narrO\'J and quite limited observations. Part of the task 

set before the pr~je<;:t was not only to examine policy and its implications, 

but to' test the val idi ty of thi s typology and the analytical approaches it 
," 
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suggests. No claim is made at all, even now, that this subject has been 

exhausted and what is presented are the final dimensibns of this approach. 

Indeed, Part I I I points conclusively to a broadening of the conceptual 
\~~ 

approach and the need for further study in the area. 

Finally, the conclusions drawn by the staff represent their own 

qualitative assessments of the observations mad~ in the field. Although 

their cumulative experience over the past 10 years is extensive--having worked 

in, provided technical assistance to) studied or evaluated more offices than 

probably any other simi larly constituted group in the U~ited States--this is 

no guarantee that the insights gained from this research and reported h'b'~in 

. are final or definitive. Other interpretations and analyses may have equal 

validity, or even refute some of these findings. The limitations of these 

assessments point to the critical" weakness of this report;., namely, the 

lack of quantitative data to bolster and support many of the statements made. 

If for no other reason than this, the lack of quantifiabr~ information 

should caution the reader not to reach for simple solutions or ~hswers to 

~ some of these more comp lex issues. Much we rk re'mai ns to be done. Before 

'~'" '" -1 

; 

.m 

a set of measures can be devised, broad categories of variables must be broken 

down into conceptually relevant statements. Then techniques need to be 

devised to reduce the costs and time associated wi th taking pretise measure­

ments on'specifically defined variables. The avai lable data collected in 

this study ~oint not only to these needs but demonstrate that much of what 

is currently being collected has been produced to answer other questions than 

those crucial to this task. Among the ten offices visited ,during the course 
"".:::. 

of this study, only one (Wayne County,"Michigan) had disposition data avail~ 

able in a form directly useable by 

Despite these limitatr~ns, 

(" 

the project staff. '-) 
;~ 

there arEiLsolT!e general principles that se'em 

I • d h .. • h )) so I enoug to present Wit certaInty. They are that: policy choices.do 
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exist and'that the prose~utor selects from them for a variety of reasons; the se-

lection of a specifi.c prosecutorial pol icy generates the ,need for organizations 
" 

and procedures that are consistent with the policy; conversely, it is possible 

to be inconsistent in the implementation of a policy ~hereby creating an un-

stable environment--namely, one whi~h cannot maintain' itself over time; the 

effect of policy can be observed in the organization, management and disposi-

tional characteristics of the office and, therefor~, the conclusion can be' 

drawn that there do indeed exist ways to determine whether justice is being dis-

tributed fairly and equally. 

Part I of this report (Policy and the Prosecutive FUnction) presents a 

discussion of the concepts of policy and policy ~nalysis and relates it to the 

prosecutive function. From this it derives a conceptual frame for analysis 

which was used as the model for the ten site studies. 
\i 

Part I I (The Application of Policy in the Office of the Prosecutor) 

records the characteristics and procedures employed in the ten sites studied. 

It examines the pro~ecutive function in each of the process steps through which 

it progresses (intake, accusatory, trials, postconviction and special programs) 

noting the factors that need explication to make reasonable interpretations. 

Part II I (Findings and Conclusions) reports the findings of the study 

and trans I ates them into conc I us ions. I t eva I uates the u,t iIi ty of a po Ii cy 

a~alysis approach,'discusses the various policies and, prosecutorial styles, and 

translates the findi~gs into principles and rules that appear to explain some 

of the .relationships, operational and other, that exist within an office as well 

as amon~ the,other components of the criminal justice system. 

The major points are noted in this Executive Summary. The reader is 

refe,rred to the complete report, IIpolicy Analysi,s.for Prpsecutionll for a more 

detailed discussion of these points. 
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PART I: Policy and the Prosecution Function 

Policy may be defined as "a definite course or method of action selected 

from among alternatives and in light of given conditions to guide and de'termine 

present and future decisions; a settled course adopted and followed by govern-
c 7 

ment, institutional body orindividua1.lI' Two types of policymaking activities 

are identifiable: proactive policy which plans for future events, and reactive 

p'olicy which results from the necessity of dealing with current problems. 

of these activities share a common el~ment--decisjonmaking. 

Both 

According to political scientists Raymond Bauer and Kenneth J. Gergen, 

there are at least three distinct kinds of decisions: 

I f I
, 8 

tactical and those that rise to the leve 0 po ICy. 

the routine, the 

It is the final type 

with which this report is primarily concerned, although the importance of 

tactical decisions will also be considered. 
'\') 
'"~I • 

Policy is implemented through a variety of means, including organlza-

tions, programs, qnd as indicated above, decisions. Individual decisions are 

the way in which policy is made manifest. They produce 9utcomes which, in 

turn, may become the means by which the effectiveness of a P9licy may be 

evaluated. This concept 1s illustrated below: 

.FI GURE I 

olicy Choice 

~. . Organ I zatl on 
W .' 

:,~pro}~ms 

, 

eCISlons 

~l 
utcomes 
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The identification of a specific polic~ can be approached in two ways: 

One looks for articulated policy, that is, the expression of goals by organiza-

tional leaders. The second approach isolates actual pol'icy through induction 

by analyzing the decisions, programs and structures of the ope~ating system. 

A c?mplete analysis approaches policy from both a deductive and an inductive 

viewpoint, rendering a picture of what a prosecutor's articulated policy is 

and what his actual, \10rking policy 'is. Although ideally the two would be 

identical, there are often substantial discrepancies. 

These inconsistencies or discrepancies may be due to internal organiza-

tional op management problems, external constraints that restrict the imple-

mentation, or even personal bias. By identifying these inconsistencies, the 

policy analyst gains an indication of the gap between the ideal (articulated) 

and the real 1actual) policy. 

Policy analysis has been defined as lithe systematic investigation of 

alternative policy options and the assembly and integration of the evidence 

for and against each optton!,9 It first emerged in the United States after 

World Warll and surged forward in the succeeding decades. In 1967, 

political scientist Yehezkel Dror authored a seminal article on policy 

analysis, calling for th~ acceptance of the policy analyst as a unique pro-

fessional ~ccupation, armed with its own discipline.
IO 

'Dror's approach to pollcy analysis is specially adapted to consider 

the subjective elements and complexity inherent in the political process, 
I;; 

and it is well-suited to the evaluation of sucli public systems as the office 

of the prosecutor. Policy decisions are measured by a definable systemic 

output such as the disposition of cases in a prosecutorls office. Yet D ror 

also notes that policies cannot be evaluated simply in light of final out-

comes but must be considered and analyzed in terms of the framework of the 
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system and the environment in which the system operates. The result of apply­

ing Drorls perception of pollcy analys~s to evaluating policy in local gov­

ernmental units or offices is to establish a dual approach that focuses on 

predetermined statistical indicato~s of achievement, and on the management 

and organizational analysis of the framework within which the indicator is 

generated. This report will incorporate part of the conceptual framework 

developed by policy analysis into an approach that can be used to study the 

different types of prosecutorial policies that have been observed in operation 

and analyze their effects. 

Social Control, the Law and Prosecut,io.!:l 

Prosecution is a proportionately small,application of the law as a 

sanction within a wider environment ~f social control. It addresses criminal 

cases. ."an undetermined and highly unrepresent~tive small set of situa-

tions, probably represent(~~g) an extreme last resort in the process of 

~ontrol."l1 Within this narrow sphere of legal activity, the prosecutor is 

the chief practitioner of criminal and sometimes civi 1 law and symbolizes 

the interest of the state and the public in m~intaining a lawful and orderly 

society. 

The key to understanding the nature of prosecutorial policy lies in 

understan9ing the nature of.the prosecutor himself. He is shaped by three 

distinct and important functions--legal, political and bureaucratic. In his 
,f~ • 

legal' fUnction he j:i th-e chief law enforcement 'official in his jurisdiction; 

as i politicianr h~ generally holds his office 'as a result of popular election; 

and as a bureauc~~t, he is responsible for managing the operations and 

,resources of a public agency. The prosecutorls nature is also discretionary: 

within'a generai ,framework of state law and a.,rocal economic situation, he 

has the latitude to choose between alternative courses of action. Tq the 
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extent that exogenous variables--those influences outside the prosecutor's 

control such as th~ size of his jurisdiction and the am~unt of funding avai lable 

to ~im--can be accounted for, his discretionary chQices define the policy of 

the prosecutor and are the basis upon which his performance should be evaluated. 

All policy choices that are made by a prosecutor are shaped by the 

environment in which he operates. Numerous outside forces exert a continuous 

influence on the prosecutor's decisionmaking process and playa significant 

role in determining the characteristi~s of his office. Research done in the 

12 
early 1970's by the National Center for Prosecution Management attempted to 

measure the relative importance of many of these environmental forces, and to 

identify those which seemed to have the greate~t" impact on the prosecutor's 

" 2hcfracter. The variable which proved statistically to be the most important 

was the population of the prosecutor's jurisdiction. Other environmental 

factors which significantly affected prose~utorial operations generally 

focused on the characteristics of theccrililinal justice system in the prosecu-

tor's jurisdiction~ 

A locally-elected prosecutor operates within a social environment that 

expects him to be responsive to the community's political process, value 

systems and pri ori ties concern i ng the enforcement of the I aw. Therefore 

prosecutorial discretion must be te.mpered by the community's standards for law 

enforcement an9 justice. Obvious exampl'es of p011.cy decisions made within a 

political coptext are the decisions whether or not to prosecute such ,crimes 

as the distributing of pornography, possession of marijuana or soliciting for 

prosti,tution. 

When one speaks of the policy of the prosecuting attorney, it is 

generally in 'reference to the charging process'a~d the, decisions made there 

\<:J 

fl II I 
-- m 
1 ~ ·11 

W 

1m .1 

~ 

1 ~ 
l~ 

n 
D 
n 
u 

'n 
lu 
I 
f < 

~~~======='=------------=~-===.==~-====--~=,=====-==~====="-~=====-~~~= '\/' 
f 
I, 

-13- . I 

because it is at this process point that the prosecutor's discretionary 

decision~are most ~Iearly visible. 

There are three constant ingredients in the charging decision: 

seriousness of· the crime, the criminal record of the'defendant and the 

the 

evidentiary strength of the case. How the factors ar~ weighted by the prose­

cutor, which ones are considered more important than the others and in what 

proportion, give vital clues to prosecutorial policy and preference. 

Prosecutorial Policy--A Typolo9.}:' 

W.hatever his environment, every prosecutor operate~ with a policy. 

The policy may have beeninh~:dted from a predecessor, it may be the 

position taken on an election platform, or i't may simply be a reflection of 

the prosecutor's personal phi losophy and assessment of his jurisdiction's 

needs. Nevertheless, all policies, regardJess of origin, are implemented 

with the following factors in mind: 

I. The jurisdictional environment; 

2. The prosecutor's perception of his role in dealing with 
crime a~d providing prosecutive services; 

3. 1h~ available resources for the implementation of policy, 
including finances, personnel, sp~ce and ~quipment; 

4. The prosecutorial strategies that are available for his 
use ~uch as discovery, ~Jea bargaining and sentence 
re~ommendClJ:ion; 

5. The decisionmaking process in the office of the prosecutor. 

The relationships between the process of policy choice and implementation 

may be'depicted in the follow'ing manner: 

I 
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FIGURE 2 

A SCHEMA FOR EXAM I N I NG THE D I MENS IONS OF POll CY 

Envi ronment ____ ------.. " 
. ~shapes --------.,-.-

Policy~ . 

---~---- transmitted by 

prganization -----
~operationalized by 

Programs~ 
• l:II.>r.ttl~ .. ",---

------~ made manifest by 

Decisions ---------~------~--------. - ... -------~-Outcomes ___ -----

that produce 

The diagram of this report's conceptual framework assumes that the 

prosecutor's policy is implemented through an organizational structure 

which allocates resources and establishes organizational and management 

controls. Implementation also occurs through the use of various prose-

cutorial strategies which while common to jurisdictions within a state 

may vary among states br~cause statutory law or court decisions have 

precluded the use of a particular strategy~ 

In the ~ast several years, lEAA-sponsored research at the Bureau 

of Social Scienc~ Research has identified a typology containing four separate 

policies that have been observed in use in prosecutors' offices. Although 

they -do not represent a finite set, they are sufficient to show the effect 

of po~icy on dispositional patterns. The policies have been labelled: 

(1) lega,l Sufficiency, (2) System Efficiency, (3) Defendant Rehabriitat'ion, 

and (4) Trial Sufficiency. Each of them caTri-e~ with:lt a philosophical' 

underpinning, a set of programs, a particular resource allqcation plan and 
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a spe~ific network of strategies and decisions designed to achieve an 

expected outcome. 

-1. legal Sufficiency has the lowest charging acceptance criteria of all 

the policies and r~quires few organizational controls for implementation. With 

this policy, if the legal elements of the crime are present, then the prose-

cutor's office wi 11 charge. The cursory screening given the case rarely 

notes constitutional or evidentiary issues that might subsequently affect its 

cour$,B. A policy of Legal Sufficiency occurs most often in the lower courts 

or those that handle a high volume workload. Because of the many large num-

bers of cases accepted into the system, dispositional routes involving plea 

bargaining, dismissals and others are used to reduce the work and not over-

load the 'courts. 

2. System Efficiency has as its alm the achievement of speedy and 

early case dispositions. Common to large urban offi.ces, System Efficiency 

strives to move the docket by the efficient use of all dispositional routes 

available to the prosecutor. In addition to favorable outcomes, the time to 

disposttion and the place in the process where dispositi~n occurs become 
i 

important measures of success. Systeril Efficiency places emphasis on pre-

trial screening~ plea bargaining, diversion and the referral of cases to other 

courts or criminal justice ~gencies. The fullest utilization of the prosecutor's 

disdretionary charging authority and coordination with the court's resources, 

as w~ll as other components of the syttem, mark this policy}s ~oal of moving 

the -docket. 

3. Defendant Rehabilitation is based upon a concept of prosecution 

only if rehabi litation or treatment is not s~table for the defendant~ The 

prosecutor believes that with the exception ofa few repeat offenders or 

rare, heino~s crimes, other alten;'atives are preferable to incarceration 

II'" 
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or even p,rocessing'through the justice system. The goals of a Defend'ant 

Rehabi litation poli~y are early diversion of most defendants from the criminal 

justice system, coupled with vigorous prosecution of those whose cases are 

accepted. These bifurcated goals are harmonious since a serious and repeat 

offender has de~onstrated that, for him at least, rehabi litative programs 

are not effective. Offices which adopt a Defendant ~ehabilitation policy 

need to rely on noncriminal justice resources and, community support to 

assist in movlng eligible defendants out from the judicial and correctional 

systems. 

4. Trial Sufficiency has the most rigorous implementation require-

ments of all the policies. Oriented toward the trial process stage, cases 

are accepted fo~ prosecution only if they are capable of being sustained at 

trial and once charged, defendants must be tried on that charge. Implementation 

of the policy mandates management control ?ystems, so that the initial charge 

is not modified or dismissed and so that plea bargaining is kept at a 

minimum. Intake and screening assume priority status in the office; rejection 

rates are high, dismissal rates low and plea bargaining occurs only under 

exceptional (and justifiable circumstances). Court capacity is essential. 

A comparison of these four policies establishes a typology that sets a 

.foundation on which analysis can be conducted. It demonstrates that there 

is a rationale for assuming that each policy generates different expected 

dispositional patterns. It also argues that without a knowledge of the prose-

cutorial policy in force, the interpretation of disposition patterns is mean-

ingless. A comparison of the four policies is illustrated in Figure 3. 

~c is i onmaki n9 

At the heart of the, policy models is tOhe decisionmaking process; for it 

is ultimately the decisions made and the outcomes produced ,that signal type 
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and effects of the policy in force. The decisionmaking process reflects 

individual choices between alternatives at each stage of prosecution. The 

decisions vary, as does the availabi lity of the choices. The cumula~ive 

effect of all the decisions contributes toward attaining a pre-established 

goal. 

Dectsionmaking theory was first advanced as part of economic theory. 

It is only within this century thai theoreticians have come to grips with 

decisionmaking in the context of politi cs and government. Political theore-

tician, Herbert Simon, challenged the applicatJon of classic economic tenets 

to political or governmental deci~ionmaking. He posited that decisionmaking 

in this context was much less rational than had been supposed and the term 

he applied to the process was "bounded rationa'lityyl3 By this he meant that 

the amorphous nature of political activity did not always lend itself to 

absolute certainty about the number of choices avai~able at a given time 

, resulting in no clearly definable order of choices or preferences for decision-

makers. Bounde& r~tionality required less than optimal choice, and Simon 

expounded that political decisionmaking was more a matter of IIsacrificing" 
" 

tha'~optimizing. Simon's approach to the problem of political decision-

mak~'ng\'1lay be disturbing, but it is realistic. It also raises: for considera-
I \ \, ~ , 
" ~,~r'- \\ 

tion, sohle'of"the problems that complicate the decisionmaking process in the 

political arena. These include recognizing the crisis component in ~ecision-

makin.9,' the insertion of the decisionmaker's pe.rsonality into his choices, and 
// 

the ~Jrganizational limitations to rational deci.sionmaking.' 

In addition, there are several characteristi~s of decisionmaking as 
II 

a process that need t6 be taken into consideration, among them the amount 

of information ~hat is avai lable when the decisioo is to be made and the 

--;-----,,~ --,- -- -,----- -- ------ - -------..,.------------

")' _ ~-' =""=:n:i'''j1',jll:l:=:Z:, =:::;=="==""""'~"'.""""======= 1 " - = 
'; 
iffi 

11 

o 
n 
n 
n 
u 
'0· 
n 
n 
o 
o 
fl 
tl 
fl 
o 
n 

I 

-19-

o 

incteasing ambiguity of decisionmaking when the number of actors involved 

in the decision increas~s. 

Prosecutorial ae'cisionmaking conforms closely to the bounded rationality 

concept. The practical implications of criminal justice and the pressures of 

the.modern criminal courts place very definite limits on the variables involved 

in the prosecutor's decisionmaking. A crisis atmosphere exists, decisions 

are based on less than complete information and the effects or probable conse-

quences of a decision within a communi ty cannot be specified. 

The d~~isionmaking process starts with the charging decision, 

and ends With the disposition of the case. All decisions along the case-

flow process anticipate some end result that is ~valuated with respect 

to what should be done with thls particular defendant in the particular 

offense situation at this particular process point. 

The basic caseflo\'J through the prosecutor's .office involves four 

process steps: case intake and initial screening; the formal accusatory 

process; trial preparation and triaTf;'>and postconviction activities. At 

eacb of these steps there are distinct types of ~ecisions that have to be 

made by,the prosecutor. To examine policy consistency, one must .look not 

only at the aggregate dlspositiDnal patterns which provide measures of effec­

tiveness~ ~ut also analyze the individual process steps and their activities. 

An analy~is of the prosecutor's management and operating procedures at each 

stage will reveal whether they are consistent with the overall policy choices 
.. c 

of theoffi ceo By examining the,effects of policy as disp,layed through 
I';, 

decision statistics"on~ can determine the prosecutor's pol~cy from both the 

inductive and deductive approaches. This method forms a basis for a'nalysis 

of the ten sites and the reporting of the results in Part I I, and is i llus­

t rated in Fi gure 4. . 

I 
l~~ 

I' 
~ 



u 

~~~"'=_'_' ~?==-.""'" .='=" X:_ '-=====:-"""" :,:1 

-20-

FIGURE 4 

AN I LLUSTRAT fONOF THE DEC I S I ONHAK I NG FUNCTION 
WITHIN PROCESS STEPS 

Process Steps 

INTAKE/SCREENING 

ACCUSATORY PROCESS 

TRIAL PREPARATION 

POST-CONVICTION 
ACTIVITIES 
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charging decision 

accusatory instrument 
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disposition decision 

incapacitation decision 

Examples of Choices 
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The Organizational Perspective 

~ " 
A prt:lsecutor seldom acts un;:l:Jaterally;:;in taking specifl"c steps toward 

achieving his goals. He activates his policy by mobilizing for action the 
I~\ 

gro~p that is constituted by his assistants, his clerical staff, investigators 

and, others that are under his direct cbntrol. ~ n~ce;sary concommitant of 

the prosecutor's interaction with these persons is the pr.ocess of communication 
('''--,\ c: 

itself and the structure of the group with which he commLitdcates. 

The emergence of organizations as one of the predominant factors affect­

ing life in modern societies has been noted by many obs'ervers. Several 

theories 'and models have been advanced to explain organlzational behavior, 

with recent research~tending towa~d the view that organizations are highly 

complex and sophisticated entities with mUltiple goals and formal and informal 

channels of communication. 

Prosecutor's offices share many of the probLems and characteristics 

of other organizational structures, although some major distinctions are 

~evident. The core of a prosecutor's staff consists of attorneys wit~ a more 

._,or less common background or professional orientati~D' Consequently, prose-
v r 

(\ 
cutorls offices mora often resemble collegially str~ctured professional 

organizations than strictly bureaucratic organizations ,in which autonOmy 

and peer control are not as evident. The extent to which this relationship 

prevai Is wi 11 vary among offices." 

It'should be apparent that 'communicati'ons both through articulated 

and nonarticulated channels are a crucial element in the very concept of 

organization. Indeed$ it is often difficult to separate communications from 

the di stri buti on of power ar.8authori ty. 
1/ ' 
(/ 

it 
)! 

Figure 5 diagrams a.simple organiza-

tion with the commudications channels that might be recognized as official 
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FIGURE 5 

POTENTIAL CO.MMUN I CAT! ON CHANNELS 

PARALEGAL ~i=-----------~ __ ----.:... 

and prescribed shown in heavy black lines. But the-potential exists for 

establishment of other channels as shown by the lr;hter black lines. Of 

importance here is- that the.inevitable exi~tence of informal channels of 

communication be recognized. Of course,there are a variety of media and 

situational settings in which messages are incorporated as they pass through 

communication channels~ some of which are suggested bY'Figure 6. 

-,In the most general terms, _research on organizations indicates that 

for institutions performing.nonroutine tasks requir.ing the solution of complex 

problems and dominated by relatively autonomou, experts, the free flow of 

communications tends to produce greater organizational effectiveness. 
. -.~ 

. This would seem to suggest that a prosecutor's policy might be better 

implemented within ~n open communications system having high feedback by a 
.. 

structure that is not too h.ierarchical, a(1d which deernphasizes programmed 
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FI GURE 6 

SOME TYPES OF COMMUNICATIONS 

ARTI CULATED 
SETTINGS AND MEDIA 

Po J icy documents 

Operating proc'edures, 
guidelines, instructions 

Administration procedures,. 
guidelines, instructions 

Letters and memoranda 

Recurring reports 

Reports specified for 
exceptional situations 

Staff meetings/conferences 

Verbal reports in specified 
situations 

NONART I CU LA TED 
SETThNGS ANDt·1ED I A 

Letters and memoranda 

Unspecified exceptional 
reports 

Casual conferences:' 

Rap sessions 
watercooler/coffee cup 
m~etings 

Hallway meetings and 
drop-ins 

Lunches 

After-work cocktail hour 

Social occasions 

Car pool conversations 
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procedurcis. Vet, these conditions exist more in concept than reality. Large 

offices with big ca6eloads are more likely to generate a high volume of work 

that can and should be routinized. The complex problems inherent in some 
n 

cases can be identified and isolated for special han~ling~ e.g., economic crime 

cases. In such offices, a dual structure might be considered combining an 

open model for the attorneys and de~isionmakers, with a more bureaucratic 

organization for those elements engaged in routine work. Whichever appro~ch 

is adopted, it should be the result of a careful consideration of all the 
(} 

variables, starting with the prosecutor1s policy. 

As previously indicated, the organizational aspects of the prosecutor1s 

office and the structure of other external agencies may have a limiting effect 

on the type of policy that can be implemented and the procedures available 

for use. This is most clearly observed in the type of case processing system 

employed by the court. Two basic models may be distinguished; each affects 

the prosecutor1s organizational response. The fi rst is based on an assembly-

line, master calendar assignment system; the second, is the individual docket-

ing system. 

Prosecutor1s offices generally respond to these cour~ systems with 

one of two corresponding organizational structures. The assembly-line, process 

model organizes the prosecutor1s office around the various steps in the justice 

system. Assistahts are assigned to each processi~g point an~ supported by 
: . 1.:/ 

other staff as necessary. In contrast, the integrated trial t~am model 

flour.ishes in court systems that use individual docketing procedures. Here, 

prose~utors assign either an assistant or a team to the judge or courtroom. 

Unlike the~ssembly-1ine process, the same assistant will handle an individual 
~ ';y 

case from assignment to dispoiition. 
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Whi Ie these are the twif basic structures around which most prosecutors l 

"offices are formed, they have been adjusted and modified in many jurisdictions 

tQ meet di fferent "'(j'eei:ls and goa Is. Since the prosecutor has limited choice in 

the selection of his basic model, a primary reason for adjustment is to transfer 

the ad~antages of the other model tQ~the one in use, 
'\ 

The most common modi fica-
:': ' 

tion is by establish.ing special pro,grams to process certai~;types of cases. 

This includes those units which prosecute specialized crimes (e.g., narcotics, 

rackets, homicide, robbery, etc.} and those that prosecute different types 
!( 

of criminals '(career criminals, first offender~, major offenders, or predicate 

felons). Utilization of such programs provide the:prosecutor with an additional 

flexrbi lity in the reallocation of his staff, which is essential to an organi­

zation with changing priorities or ~haracterist1cs in its workload. Although 

the prosecutor l s organizational structure is basi~ally formed by the court 

systems, the use of resources and manpower within the office provide sensitive 

indicators to the policy preferences of the offices. It is in these areas 

that the prosecutor1s discretion, authority an~ freedom determines and imple- ~ 

ments the priorities for prosecution. 

As offices increase in size and complexity, the issue of uniformity 

and corrsi"stency in the decisionmaking process takes on crucial importance. 

Ideally, !Jniformity occurs when the prosecutor and his assistants all agree 

on the same method of h~ndling a ~ase to achieve the same desired outcome. 

This state is seldom attained even in the smallest offices, nor 'IS "It ' necessary. 

Uniformity, in the real world of prosecution, needs a definition that permits 

the prosecutor and assistants to agree on the ran'ge f d . d . ' 0 eSlre outcomes wh~le 

the strategy of how, they a re re~ched can va ry by the cha racte r is tics ot' the 

case and persona'l, preferences of the assistan~.· Extending this definition.to 
I:, 

t 

f I 
~ 
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the organization level and to office policy, uniformity in implementing 
)--; 

po~icies can be achieved when the disp\ositional pattern-of cases is 

consistent with the goals of the office and the course of actions (strategies) 

selected by the prosecutor are such that they produce the desired disposi-

tional patterns. 

In summary, individual decisionmakers in prosecutors l offices must 

operate within an organizational environment that maximizes communication 

and feedback among all decisionmakers; even though it Ls influenced by the 

court1s case processing system, the office itself must be structured to 

accomplish the prosecutor's goals; resources, both physical and~ersonnel, 

need to be allocated in accordance with the goals of each of the prose-

cutorial phases; in addition to the overall policy, internal accountability 

and controls need establishment to ensure that the office is performing 

according to plan and to iden~ify reasons for breakdowns if they occur. 

From this discussion we can now identify those factors that need 

consideration in undertaking a policy analysi~ of the prosecution function. 

They include the environment within which the office operates, the criminal 

justice system with whom it interacts, the structure and organization of the 

office, the fJrocess steps and procedures used to bring cases to disposition, 

the resource allocation patterns that distribute the staff by experience and 

skills, the communication, feedback and management contrS'ls used, and, 

finally, the goals of the office. The test for whether an office is applying 

its efforts in a uniform and consist t l' f' d en manne~ re les o~ -Irst i entifying what 

it is attempting to do, ' then testing for whether the distributive properties 

of justice within this framework are being applied in an equal and fair fashion. 

==~=-____________________ ----~----------~--~=---=J ,\1 -27- 1 
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PART I I: The Application of Policy in the Office 
of the Prosecutor 

Part I, Policy and the Prosecution Function, presented the theory 

and con'cepts of policy an~lysis and rellated them to,the prosecution 

function, It explored the dimensions of prosecution from a pol icy per-

spective and discussed the various components of the management procedures 

and organlzational structures that influeQce uniformity and consistency 

in decisionmaking. From this, an analytical approach was developed that 

was based on the interrelationships of a nU!f1ber of assumptions. 

Based on the conceptual approach elaborated on in Part I, ana-

I yt i ca I procedu res we re deve loped and emp,l oye~ in the study of ten 

prosecutor's offices throughout the United States. Part II reports the 

results and descriptions of these site visits. 

The first purpose of the on-site studies wa~ to determine the 

existence and identity of the pol icies employed in each office. Both 

inductive and dedu~tive approaches were combined to perform this task. 

Speci fically, this included interviews with the top pol icy-makers in", 

the office to determine the articulated policy, followed by i.nterviews 

with other decisionmakers throughout the organization to determine not 

only the policy but how it was bein.9 transmitted and implemented through 

management and organizational processes. 

The second purpose of this study was to verify, if possible, the 

typology mod~l developed in Part I and to determine whether other prosecu­

torial'policles existed ~hat could not be fitted into the present model. This 

was accomplished by analyzing the actual operations, programs and management 

procedures for consistency with either stated or· unstated prosecutorial go~ls. 

The results of this activity are presented in Part I II, Findings and Cbnciusions. 

I 
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The third 'objective was to identify other factors and process 

steps that are pollcy-sensitive and should be included in future policy 

studies of prosecution. This was achieved through staff interviews, 

supplemented by interviews with others in the cri,l11ioal justice system 

such as public defenders, judges, sheriffs and community corrections 

pel-sonnel. 

Part I I consists of seven chapters. Chapter I presents a summary. 

comparison of the criminal justice environments within which the various 

offlces are placed. It describes the criminal justice systems in each of the 

sites, comparing and contrasting the external variables thqt appear to have 

influence on prosecution and describing the relevant operations or constructs 

of the police, courts, and defense systems. 

Chapter II describes the office of the prosecutor tn each of the 

ten sites, noting its size, organization, .personnel characteristics and 

other salient organizational .features that lend insight to distinguishing 

one office from another. The diversity encountered in this description 
. . 

provides a backdrop against which the various process steps can be examined 

and campa red. 

The first two chapters are not synopsized here as the statistical and 

descriptive data on offices and criminal justice systems do not lend themselves 

to summary. However, Table I from Chapter I has been included to present 

some of the selected characteristics of the offices participating in the study. 

This summary presents a condensed version of Chapters II I through VI I, each 

of which describes individual prosecutive process points. This approach was 'ad­

opted to demonstrate how the prosecution function changes from one process 

step to another and how the policy of the office tempers the work performed 

in each of these steps. Each process step is affected by factors beyond ~he 

I 
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\{ayne Co., MI 2,518.8 Detroit 1,335.1 18,000 126 1 44 In f. A.C. 
. 

Kings Co. '. NY 2,411.0 Brooklyn 2,411.0 39,500 320 a I I nd. P.O. 
, "" 

" 
,'~, 

San Diego Co., GA 1,594.0 San Diego 774.0 8,,500 153 19 5 I nf. A;(i. ", 

Dade Co. , FL 1,445.7 . Miami 365.1 11,000 IDa 0 26 I nf. P.O. 

King Co. , WA I, 149.2 Seattle 487.1 6,300 52 0 36 I nf. P.O. 

. Orleans Parish, LA 562.1+ New Orl ean 562.4 6,000 61 0 4/ Inf • P.O. 

-",:,": 

Lake Co., IN 5~6.0 Gary 167.5 1,000 40 6 I I nf. P.O. 
,a 

-Salt L~ke Co. UT 512.9 Salt Lake 169.9 . 2,400' 24 2 12 I nf. P.O. 
City 

Norfol~ City, VA 285.5 Norfolk 285.5 4.500 14 a I Ind. A.C. 

Boulder Co., CO 165.5 Boulder 78.6 500 12 I 5 I nf. P.O. 
, 

Note: Felony caseload f i gu resa.re estimated figures ~. 
a -- a II assistants in Lake Co. are part~tlme employees .. , 

b -- Wayne Coun'ty hCl.s two separate systems. In Detroit,_ the Recorders Court is a unified 
court; in the outlying county areas, there is a two-tiered system. 

c -- Lake County has two trial level courts of general jurisdiction, and two ICMer level' 
courts of overlapping 1 i m i ted j uri sd i c t i on. 
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prosecutor's control. How they are adapted to in light of the priorities of 

the office shed valuable insight into the prosecutorial functro~. 

Overview 

The ten prosecutors l offices participating in the study may be char­

acterized by the different ways they have approached their prosecutorial 

responsibi lities and by the organizational structure they have established to 

do the wo~k~" 

rhefesult gives a distinctive stamp to the personality of an office 

ranging from a young, eager, dynamic office toone that is sol id, experienced 

and bure~ucratized. While these more intangible qual ities are important in 

distinguishing one office from another, they are difficult to expl icate through 

the more formal descriptive mechanisms such as' office size, composition, proced-

ures, and channels of communication. With this I imitation in mind, the following 

chapters address the more formal aspects of the office as it performs its routine 

tasks within each major process step and establ ishes special programs for other, 

non-routine ones. 

The Intake Process 

Intake represents the first stage of prosecution and culminates with 
':} 

the most important manifestation of the prosecutor1s discretionary power--

the charging decision. Of a.ll the areas of prosecutorial activi ty, the screen-' 

ing ~nd charging functions generate the most interest because they are the 

initial point at which prosecutorial policy is implemented. The qua H ty of 

the decisions made here often set the course fo'r justice in a community. 

Intake begi ns \'Jhen the prosecutor is noti fied that a crime has 

~ccurred (and, generally, that a subject h~s been arrested) and ends with 

the deGision to charge or not. Cases pre'sented for prosecution genera lly 

ori gi,nate from one of four sources: the police, .citize!) complaints, grand 

jury ii'lvestigatio'ns and investigations initiated by the prosecutor; however,' 

,,"'".===""'--""==>--==-"""""------~-=--=-. -~=--==--"""""'"="=------~-"-----------...:'~ 
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the largest proportion of prosecutorial work at intake is gen~rated by police 
11 

activity. /ii 
II 

Recent criminal justice movements have pushed for increased prosecu-

torial activity in the review and screening of cases; the National Center for 

Pro,secution Management and the National District Attorneys Association have 

attempted to implement standards developed by the crime commissions of the 

19605 and 1970s through the development ,and dissemination of forms and pro-

cedures manuals. 

Optimally, an efficient and effective intake process is one where 

all relevant information reaches the prosecutor as quickly as possible after 

an arrest or criminal event so that the facts of the case can be properly 

reviewed and analyzed prior to' a charging decision. Realistically, wi!hi/') 

the interactive environment of competing system demands, the prosecutor responds, 

Cto whatever information is available whenever it is received. 

The intake process reflects, the gate-keeping function of the 

prosecutor. What is accepted and rejected at this stage sets the 
r,' 

character of the remainder',of the prosecution process. 'Thus it is 

important that the structure and organ i zati on of th is p'rocess be deter-
. . 

mined. The primary issue of course is the decision to, charge, who' makes 

·it and when. Three prosecutorial styles can be established that point 

',::> 

up the differences that exist in thi$ part of the decisionmaking process. 

They are: '(I) a tr~nsfer style that shifts' many prosecutive decision func'~ 

tions to the law enforcement and/br judicial components of the system; 

(2) a unit style wherein the individuaf assistant is .given .autonomy in 

decisionmaking; and (3) an office style in-which the chief prosecutor 

selects a c04fse of action for the decisionmakers acid st~uctures the 

office and its procedures accordingly. Table 4 shows_.th~.d.istribution 
.. 

of sites by charging policy. 

:::...~ti.-,."A.,.::=~.:::~z::::=::;,~:::;:;:::::::..::;::.,....... ___ ~~::;:=::::~-.=.:::;.:=.. .. _=_.---.--.~Y.~I~):lt-.ttn-_~~_,-._"'~ __ ·-·'·"' 
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T~ble 2 

DISTRfBUTION OF SITES BY CHARGING POLICIES, 1978 

TRANSFER 

UNIT 

OFFICE 

Legal Sufficiency 

. System Efficiency 

Defendan~ 
.~ehab iIi ta t i on' 

Trial Sufficiency 

* Undergoing change 

SITE 

Dade County (Miami), Florida 

Norfolk, Virginia 

Salt Lake City, Utah 

Lake County (Gary), Indiana 

Wayne County (Detroit), Michigan 

.*King County (Seattle), Washington 

San Diego County, California 

*Kings County (Brooklyn), New York 

Boulde~, Colorado 

Orleans parish (New Orleans), 
Louisiana 

.. 
. ' .' 
. '" 

~~~~--------------=~l 
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\ \) The importance of recognizing the differences in these styles lies 

in their ability to. show how. charging policies come into,play. It is 
. :I 

clear that if the charging decisions are transferr~d to either the law 

enforcement agencies (police fil (ng charges, or pol~ce-prosecutors) or 

the court (the judge making determinations about the charge and its 
1\ 

level), the existence of a prosecutorial charging pol icy is precluded. 

Transfer 

No separate intake unit exists in either Norfolk or Dade County; nor 

is the Sta~e Attorney in Dade County or the Commonwealth Attorney in Norfolk 

severely constrained by time in making charging decisions. In both juris-

dictions, initial charges are filed by the poli.ce. The arresting officer 

and/or detective and the victim and other witnesses are available for question-

ing prior to the preliminary hearing., Police charges can be and quite often 

are amended by the prosecutor at preliminary hearing. 

Where the review and screening activities are in effect transferred 
;:;-:::~" 

to other agencies,· intake or;curs at alate~ point in the process, usua'i~ly 

at the accusatory step, and screening mayor may not be utilized. 

Unit 

Two offices--Salt Lake Ci,ty and Lake County--do not have separately 

organized intake .units. Cases are reviewed by assistant prosecutors on an 

availabi lity basis. Accordingly, less experienced assistants will often take 

on the case reviewing and intake responsibility and':;make charging decisions 

according to th~ir own standards. 

The prosecutor i~ Salt Lake City is not constrained by time in making 

hi~ charging d~cision. That decision is ma~e ~ased on an examination of the 

report prepared by either the police officer or detective, and of the 

r~. __ " .... _" ... ~._ .. __ ... 

t 
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individual officer himself. 

In Lake County an undue burden has been placed on the prosecutor 

because of court-ordered, short filing requirements. The short time given 

the prosecutor for the charging decision creates a crisis environment that 

is not conducive to proper screening and charging. To meet a 24-hour dead-

line (48 if the arrest occurs after noon on Saturdays), the prosecutor has 
o 

had to assign assistants on weekends. Additionally, there is little routine 

internal review of assistants" charging decisions, al1though assistant shop-

ping is reduced by the use of a clerk who assigns case~ to assistants from 

a master-log. 

Offi ce 

Prbsefutors in Wayne County, Kings County, San Diego and Orleans Parish, 

King County and Boulder County all maintain separate organizational units to 

review cases at intake and make charging decisions. 

A separate intake unit staffed by experienced prosecutors is maintained 

in Wayne County. The assistant in charge of intake screens and reviews charg-

ing decisions and monitors the intake process to preclude assistant shopping. 
J! 

Gen~t-ally, cases are brought over by courier, although the complaining witness 

must be present to sign the complaint prior to the issuance ofa warrant. In 

Michiga~, by law, no warrants can be issued without prosecutorial approval. 

Thus, a favorable environment has been establishe'dto permit'screening. 

The District Attorney in Kings County (Brooklyn), New York, established 

a screening unit in the late winter-early spring of 1978 with the creation 

of the Early Case Assessment Bureau (ECAB). A n~mber of the most experienced 

assistants in the office direct a staff of case screeners located at the 

84th'Precinct in £rooklyn, the jurisdiction's central booking~facility. 
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Access to the arresting police offi~er and ~sually the complaining witness 

is available. A pri~rity evaluation system for subsequent case treatment is 

also used. 

In San Diego, a separate intake unit is staffed by well-experienc'ed 

prosecutors. The arresting police officer is require~ to present his report 

before a charg~ng decision Js made. 'Supplemental investigations are generally 

a police responsibi lity; however, the District Atforney's own investigative 
- ' 

staff is sometimes used dor this purp~se. 

" In Orleans Parish (New Orleans) the intake process is given meticulous, 

continuing attention by a separate intake unit. Nine senior assistants are 

assigned to this ,task. Individual assistants are assigned to review narcotics 

cases, armed robbery, and homicide cases. Two assistants review economic 

crimes cases, and four general screening. Only rejections require the approval 

of the Chief of Intake; but any subsequent 'dismissals must be approved by 

either the chargin~ assistant or the Chief of Intake. Discovery is extensive 

at this poil1t, and -the prose~utor has up to, 15 days to fi Ie charges. 

The prosecutor in King County (Seattle) maintains a separate intake 
, , 

unit staffed by experienced prosecutors. Charging decisions are made based 

on interviews with the detective assigned the case and. on the i mr,est i gati ve 
~,-:~ 

report. Although there is a structured review of charging decisions in the n II 

office, assistant shopping is possible. 

In Boulder, police r~QQLts are first reviewed and supplemented by the 
'---.;-.. ~.;,) 

prosecutor's investigative staff then forwarded to the charging assistant with 

r.ecommendations: However, th~ District Attorney, himself, ~akes the charging 

decision. He conducts a daily staffing and charging conference which is 

also iI:t;.tentjed by other?rassi~tants, defense counsel, the Sheriff, communi ty 
,'-~ ", ,;~" / 

correctio~s pei-so;~el and other interested parties. Selected intake charac-
~:~ 

teristics 6f all the juri~~iftions are ~epicted in Table 1.' 
. '~ 
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I 
Method 

SELECTED CHARACTER I STI CS OF THE I NTAKE PROCESS 
(Routine F~lony Processing) 

Speedy Separate 
Wi tness Tri a)1 Organizational 

Expe r i ence·, of 
Charging Reviewl Feedback 

SITE Transmitted Presen·t Arrest Unit Assistants Approval Notification 

Wayne County, Mr Courl er Yes No Yes Senior No 
i: 
.! 

Kings County, NY APO Yes Yes Yes Senior No 

San Diego County, CA APO/[)et No 
";,'( 

No Yes Senior Yes 

Dade County, FL Courier No Yes No Vary No 

King Coun ty, ,~/A APO/Det No Yes Yes Senior Yes 

Orleans Parish, LA APO/Det 'Yes (. 

No Yes Sen ',or Yes 
i~,,\, ' , 

Lake County, ~IN APO No No No Vary No 
,,' 

.Sa I t Lake County, UT Det No No No Vary Nej' 

(', 

Norfolk, VA Courier No No " No Vary No" 
" q, ." Boulder County, CO Courier No Yes Yes Senior Yes 

* In satelJiteoffices~ junior assistants at intake, supervLsed by a senior assistant and a "circuit-riding" 
supervisor from the central office. 
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In summary, the intake process of prosecution. is dominated by two 
.. 

issues: the prosecutor's abi lity td review and approve ~harges before they 

are filed in court and the extent of evidence and time avai lable for this 

process. This latter issue paradoxically produces one of the few areas in 

the prosecuti\le~proc:;.~o?s where delay has ~ positive effect. Finally, how the 

process is staffed and what types of review or approval controls are placed 

on this decision point are clear indicators of the prosecutor's perception, 

of his role and the priorities he assigns to this task. 

The Accusatory ~rocess 

The accusatory process affects not only the future status of an indi-

~idual defendant, but also may influence the quality of the prosecutor's 

charging d~cisions. It begins after the decision to charge has been made and 

ends with the arraignment of the defendant on an accusatory instrument. 

There are two major forms of criminal accusation in the United States: 

the grand jury indictment and the prosecutor's bill of i,nformation which 

generally, although not always, results from a finding of probab~e cause at 

a preliminary hearing. At present, all states have some type of grand jury 

system. Though the extent of its use in the accusatory process varies, grand 

jurors conduct their proceedings in secret and are charged with evaluating 

the state',s evidence for probable cause that a crime has been committed and 

that the defe~dant was the perpetrator. Because the p~osecutor most often 

controls the flow of information an~ witnesses to the grand jury, critics claim 

that the jurors act more as a "rubber stamp" for the prosecution than the 

determiners of probable cause~ The grand jury may hand up an indictment or 

il'true bi 11 as the .accusatory instrument. Should the prosecutor fai 1 to 
·1.;r ~",;) 

mJet the probable· cause standard,,;,thegrand jurors may return a IInotrue bill." 

----~--~------------~-... ~ 
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The second form of accusation is by a bi 11 of information generally 

resulting from a probable cause or preliminary hearing .. Two issues are 
I' 

addressed in a preliminary hearing: first, the question of whether or not 

there is prob~ble cause to restrict the liberty of the defendant; second, 
. ( 

whether there is probable(cause to bind the case oyer to trial.~ Whi le the 
~. , 

first determination is constitutionally protect~d by Gerstein v. Pugh, the 

second is not. In many jurisdictions the two issues have been separated,'with 

the restraint of liberty, being resolved in a fir?t appearance for bond 

setting and indigent defense counsel appointment; and the bindover to trial 

being hel~ at a later date in a preliminary hearing. In some states, the pre-

liminary hearing process is mandated by the state constitutions; in others it 

is created by st~tute, or 'ru1e'of court. 

There~are four basic models for preliminary hearings--the Federal, the 

California, the American La~ Institute and the Rhode_lsl~nd. Each can be dis­

tinguished by the requirements it sets in the following areas: (1) the number 

of appearances; "(2) the time limits imposed, if any; (3) the degree of partici­

pation by the defense and prosecution; (4) the n~cessity for questioning and 

cross-examining witnesses; and (5) the amount and type of evidence required. 

The first three types require a determination that there is probable cause to 

believe that the defendant committed the crime. The Rhode Island (~earte) 

model is 'concerned with only the restraint of liberty issue. 

Addlrig more variation to the accusatory process are the combinations of 

the two accusatory forms that have emerged throughout the state~. Cases may 

flow from arrest to gran!=! jury for indictment; arrest to ~fe.liminary hearing 

with a bindover to the grand jury for indictment; arrest to preliminary hearing 

for bindover for trial; and the optional use of either aciusatory procedure, 

arrest to grand jury or arrest tpprelirninary he.aring •. Tab1e 4 'shows the dis-

tribution of sites oy accusatory process. 
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Of the ten jurisdictions studied, none used the traditional form of 

accusation--arrest to g~and jury indictment. Where grand jury indictments were 

the primary accusatory instruments, they were obtained through the redundant 

I 

accusatory process of preliminary hearing with a bindover to the grand jury 

for indictment. Three sites--Brooklyn, Norfolk and San Diego--all used this 
() 

route, although the selective use of waivers modified the basic process in vary-
I: 

in~ degrees among the sites. 

The other seven sites, Detroit, New Orleans, Miami, Boulder, Salt Lake 

City, Seattle and Lake County, all relied on the prosecutor's bi 11 of information 

as thci pcimary means of bringing a crinDnal accusation. Each conducted a pre­

liminary hearing to determine probable cause but they ranged in complexity from 

the simple, ~ parte hearing used in Seattle arid Lake County to the more 

adversarial form observed in Salt Lake City, Miami, Boulder, New Orleans and 

Det ro it. Of these, Salt Lake City had the most extensive preliminary hearing 

process. (Most hearings being of the nature of a mini-trial and consuming 

one to one and a half hours.)_ In contrast, t~e hearings in New Orleans 

consumed only about f1v~ minutes per case. 
. ' 

The right to either a prelimlnary hearing or a grand jury proceeding 

is constitutionally protected. However, it may be waived by the defendant 

(sometimes wi th the concurrence of the state). Wai vers are made for a number 

of r,eason's. In some cases the secrecy of the grand jury proceeding is desired 

to protect the identity of informants or to save young chi ldren the .trauma of 
~' 

(( 
test_ifying at open hearings. In other instances, preliminaly hearings are de-

sired to test the credibility of the wJtnesses. The State does not have the right 

to waive these proceedings. However, they can be by·passed if qecessary. A pre-
',) 

liminary hearing can be unnecessary if the pros~cutor obtaiAs a grand jury in­

dictment. The need for a grand jury hearing can be obviated if the prosecutor 

fi·les a bi 11 .of information. These strategies are employed often to correct 
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TABLE 4 

DISTRIBUTION OF SITES BY TYpES OF ACCUSATORY PROCESS 
'( 

1. Arrest to Grand Jury 

2. Arrest to Preliminaryc-Hearing; 
Bindover to Grand Jury 

3. Arrest to Preliminary Hearing 

a. Adversarial hearings 

American Law Institute Model 

Federal Model 

Cal i forni a Model 

b. Ex-Parte hearings 

Rhode Island Model 

*U~dergoing change 

JURI SOl CTI ON 

None observed 

Kings County (Brooklyn); New Yo~k 

Norfolk, Virginia· 

*San Diego County~ California 

Salt Lake City, Utah 

Dade County (Miami), ~lorida 

Boulder County, Colorado 

Orleans Parish (New Orleans), Louis.lana 

Wayne County (Detroit), Michigan 

Lake County (Gary), Indiana 

King County (Seattle), Washingto~ 

1, 

1\ I UJ 
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troublesome court procedures or rules that impedE) prosecution or to gain more 

control ov~r the decisionmakigg process. In San Diego, recent Califor~la Sup-

reme Court rulings have effectively created an untenable position for the pros-

ecutor's use of the grand jury as an accusatory body. Thus, with the exception 

of capital crimes, the grand jury is by-passed by filing a bi 11 of informa~ion 

with the Court. In Dade County, an opposite strategy was observed. When more 

control over the accusatory decision pmcess was needed'" the preliminary hearing 

was by-passed by fi ling a di rect bi 11 of information. I t is clear that whi Ie 

.the basic forms create certain 'routine prosecutorial responses and adaptations, 

when both accusatory routes exist' together, a new dimension is added to the 

prosecutor's activity at this point. 

Trials to Disposition Process 

Once a case has been accepted and the'accusatory phase completed, the 

focus of work shifts from evaluating the case for acceptance to preparing it 

for disposition. The trials to disposition process begins after the defendant 

has been arraigned and ends with a disposition. A number of activities are 

involved in this stage. Most, important for the prosecution are (I) case 

assignment procedures; (2) trial preparation and strategy; and (3) court 

appearances. 

It is in this process that the power and operations of the prosecutor 

are most significantly a~fected by the docketing and continuance procedures 

of the court. The interaction between these two components needs careful 

~.:::\ 
consideration so that the effects of each can be separated. 

. , 

How the prosecutor structures his trial "division and makes assignments 

depends'in large part on It{hether the court uses a master calendar assignment 

procedure or individual docketing. Two basic responses linked to these 

calend~ring procedures can be identified. They a~e the'process-oriented 

organizational model and an integrated or trial, team model. 'In the first 
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type, the process-oriented model cases flow through each of the process steps, 

such as arraignments, pretrial conferences, motions, and other hearings, and 

f ina II y t ria Is. Much like an assembly-line, assistants ~re assigned to the 

various process points and process the cases as they pass through. Case 

assignment for trial preparation and disposition therefore occurs very I~te 

in the system, with the assistant preparing cases that have been shaped and 

formed by others before him. 

The second type of assignment procedure is the integrated or trial, team 

approach. Here the assistant or a team of assistants are assigned to an indi-

vidual judge or courtroom. The assistant prepares and tr'ies the case from its 

entrance 'into the courtroom through its disposition. All the activities that 

are spread among the assistants in the process ,model are combined in this 

type of assignment model. 

Case assignments varied among the offices visited. In Brooklyn and 

Detroit, trial assistants are assigned to the divisiDnsof their respective 

courts. They prepare the cases that are docketed to the division for trial. 

In Seattle, the ch;ef trial assist9\nt evaluates each case and matches its 

comp'ie'xity with the skills and c;aseload of the trial assistants before making 

individual assignments. In San Diego, the assistant in charg~ of the Superior 

Court Divi~ion mak~s trial assignments to teams on the ,basis of theit current 

caseload and the type of expertise }t is felt may be needed in a case. The 

Chief of the District Court Division in Boulder ass!gns ca~es to one of four 

Assistant District Attorneys., A simi lar assignment procedure is used in Lake 

Count~ by the Chief Assistant in Charge of Trials. In each of these sites, 

most of the pretrial ;processi~g was accomplJshed by assistants othe~ than 

the trial assistant." 

Four of the offi ces vi !,;i ted--M i ami, 'New ,0 r leans, Norfo I k and Sa I t Lake 

,·City--used a trial team approach. )n Salt Lake City, triaf.a'ssJstants 
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received their cases at intake and were responsible for them from charging 

through disposition. In Miami, New Orleans and Norfolk, a simi lar procedure 

existed but assignment did not start until the prelimin~ry hearing was to 

be conducted or a bindover completed. 

Many jurisdictions have developed over the years modifications to the 

basic assignment ,procedures which allow for the simultaneous utilization of 

both trial assignment forms. the most common adaptation was to create special 

bureaus or divisions to process specialcrimes or classes of offenders. The 

value of these spedal programs or units is that it gives the prosecutor a 

choice in using the most advpntageous assignment procedure. 

Since the work undertaken in preparing for trial is done within a 

framework of expected dis~ositions, the selection and use of appropriate 

strategies to~achieve t,hese dispositions is based on their availability to 

the office and the discretion allowed the trial .assistants. Two of the most 

notable strategles, and the ones examined here, ~re discovery and plea bargaining. 

Depending on the extent to which discovery is mandated by court rule or 

state statut~, it may be uti lized as a prosecutbrial strategy to induce early 

pleas or negotiated disp6sitions. In some instances, it may also create 

additional work for the prosecutor. 

Among the ten sites~ only Salt Lake City had no statuatory or court 

rule co~pel1ing discovery; there the use of discovery is at the discretion 

"of the tri al assi stant. 

Liberal to plenary discovery is available to defense counsel in San 

Diego, Detroit, Seattle" Boulder, Lake County and Miami. 

In Miami, the liberal Florida discovery rule compels the prosecutor 

during case preparation to devote an inordinate amount of time to defen's'e 

counsels' demands. It is the practice especially of the publtc defenders' 
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staff of assistants to depose all of the states witnesses in a given case. 

• d be present during such questioning in order to The prosecutor is requITe to 

protect the interest of the state. 

Prosecutors in Lake County have their case files photocopied and pro­

vid~d to defense counsel as a result of the liberal Indiana discoveryrule. 

In Boulder, the District Attorney's open fi Ie discovery goes beyond 

that required by Colorado law.' It i~ a policy based on his belief that full 

disclosure lays a solid ground for gathering all information about a case so 

that a fair and just disposition can be reached as soon as possible. 

A defendant has a right to limited discovery in Norfolk. Prosecutors 

there often open their case files to defense counsel in strong cases as a 

strategy designed to indute an' early plea. The same strategy is used by Salt 

Lake City prosecutors in strong cases. 

By far the most important strategy used ,by the prosecuibr to manage 

caseloads in eight of the sites is plea bargaining. In New Orleans and 

Boulder plea negotiating is minimized. The District Attorney's staff in 

New Orleans declines to file charges in 45-50 percent of the cases presented. 

Cases accepted are expected to go to trial. Less than 10 percent of all cases 

are disposed of by plea bargains there. Early in 1978 the District Attorney 

d 1 b .. f rm Pr'lor to that t'lme it had in Boulder, institute a p ea argalnlng re 0 • 

been the policy of the office to overcharge by filing mUltiple counts which 

were later negotiated. Under the "reform" policy, the District Attorney 

and his staff at a staffing and cha-rging conference make a charging decision 

that is expected to hold under ordinary circumstances. 

The other eight sites are distinguishable by the amount of discretion 

d · h . 1 . t t to. negot'l ate pleas and the, extent to wh i ch that veste In t e tria assls an 

'1 . bl In Norfolk, M'lami and Salt Lake City; decision is customarl y revlewa e. 
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plea negotiations are largely within the discretion of the trial assistant. 

His decisions are rarely subject to review. 

In contrast, the Lake County, Seattle and Detroit prosecutor~ have 

v~sted the authority to negotiate pleas in a limited number of senior assis-

tants the Chief Trial Deputy in Lake County, an Assistant Chief Prosecutor , , 

in Seattle, and the Docketing Coordinators in Detroit. Two Pretrial Conference 

Parts in Brooklyn's Supreme Court have been established for the sole purpose 

of expediting the negotiation of pleas. The plea offered at the conference, 

which is determined by the trial assistant in consultation with his super-

visor, is generally the one that'will be offered up to the day of trial when 

all offers are cancelled. 

Approximately go percent of all feloni cases are disposed of in San 

Diego by gui lty pleas, but their disposition is not negotiated in additional 

form of charge reductions. A panel of District Attorney staff supervisors 

meet weekly at a case evaluation conference (known colloquially as lithe turkey 

shootll )' where a determination is made as to t.h.e type of plea which will be 

offered ina, given case and whether the offi ce 'wj""ll~.,oppose the defendant IS 

serving local time or not. 

The extent to which these strategies were used varie~' by the policy of 

the office, the amount of discretion vested in the trial assistants, and their 

avaLlabi lity for use within the local criminal justice environment. 

Finally, the last factor bearing on the nature and character of the 

tri~ls process considered here is the continua'.1ce policy of the court and 

the responses made to counteract delays through the use of speedy trial rules. 

The continuance policy of the court is probably the single most important 

fact()r affecting the successful dLsposition of cases. Excessive continuances 

not only increas~ the work of the pros~cutor; but seriously diminish his 

capacity to br~ng the case to a satisfactory disposition. 

'::::""'i.::::'~-----"~~= , ,<uM-~==~------------~~~~·====-~Jlr.,·I"" 
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'Of all the jurisdictions visited, continuances and delay appeared to 

be a problem in only two--Brooklyn and Hi.ami. Whether or not this distribution 

represents a typical sampling of jurisdictions certainly cannot be determined 

from this particular study. 

The system in Hiami lends itself to court delays, although there is, 

as one would suspect, a degree of idiosyncratic variatioflamong the 12 Circuit 

Court judges who hear criminal cases, continuances in large measure are )he 

order of the day there. Speedy trial problems are obviated by requiring that 

a defendant waive his rightcto one as a condition of g~anting a continuance. 

In Brooklyn, cases do not generally go to tri~l1 until more than five 

months after indictment because of the policy of the c6urt in granting con­

tinuances, there called adjournments. As on~ Assistant District Attorney 

put it, "Host judges are very lenient in granting defendants' motions for 

adjournment. Speedy trial rules are no problem,bec~use waivers are obtained 

from defense counsel." This effect is minimized in both Norfolk and Seattle, 

where the prosecution must acquiese in cl defendant's motion for a continuance. 

Whether IIspeedy trial rules ll reduced or' controlled delay by acting as a 

lid on time in process is indeterminate from this study. Speedy trial rules are 

in effect in all of the sites visited. They require that defendants be brought 

to trial within time periods varying from six months (for those not incarcerated 

awaiting trial) or in a much shorter period of time for those .n jai 1 awaiting 

trial. Ve't, in all but two jurisdictions, the time from arrest or bindover to 

final disposition is far less than that ~mposed by the speedy trial requirement. 

In Seattle it is within a period of 30-60 days; within 45 days for incarcer-, 0 

ated defendants in Salt Lake City (and nine weeks for those not in jail); 

Detroit's office policy requires trial w~thin go days after bindover. At the 
'I 

tlme of the site visit in August, 1978, the av~rage time was approximately 
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45 days. Norfolk, at the time of the site visit in,April, 1978, took 59 days 

from indictment to final, disposition. In New Orleans, i,t is usually 59-60 

days from arrest to fina~ disposition. A comparison of all the above' 

mentioned factors in the trial process is represented by Table 5. 

From the assignment of a case through its ultimate disposition on the 

trial level--whether that be by neg?tiated plea of guilty. verdict of guilty 

after bench or jury trial or acquittal by the same process--a trial assistant 

is confronted almost daily with a variety of situations which require decisions. 

The discretion permitted him varies by the level of his experience, the 

,importance of the case and the pol icy of the offi ceo 

This discretion is most strictly circumscribed in New Orleans and , . 
Brooklyn at the trial level. It is also the case in Seattle as a result of 

the constraint imposed by the prosecutor's charging standards. The "no 

reduced plea" policy in effect in Detroit severely Timits trial assistants' 

discretion. In Boulder the staffing and charging decision made at intake by 

the District Attorney himself cannot be deviate,d from except for exceptional 

circumstances in connection with plea bargaining. 

Provision has been made in Miami for monitqring trial assistants' 

decisions in some regards. For example,"trial assistaritsniust submit in 

writing, for approval by supervisors, their dismissals and nolle eroseguis. 

Save for central control of plea negotiations in Lake County, there is little 
,-

formal review mechanism in place there. The prosecutor relies on his good 

relationship with the court to get feedback as to decisions by his trial 

assistants. 

Trial assi~tants in Salt Lake City and Norfolk are vested with a great deal 

of discretion in .every regard--from intake thro~gh ultimate disposition. 

There are few controls on their decisio~making attivities and no systematic 

reviews. 
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SITE 

Wayne County, MI 

Kings County, NY 

San Diego Coun ty, CA , 
/-;~:.' . 

Dad~J:.i)unty, FL 

King"County, WA 

Orleans Parish, LA 

Lake, County, I,N " 

Salt Lake County, UT 

Norfolk, VA 

(":;,;oulder County, CO 
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TABLE 5 

SELECTED CHARACTERISTICS OF THE TRIAL PROCESS 
(Felony Cases) 

Organizational 
~10de I 

l 
~process 

';1 

~ p'rocess 
)1 
I} process 

integrated 

process 

process 

process 

integrated 

integrated 

process 

Delay 
Problem 

no 

yes 

no 

yes 

no 

no 

no 

no 

no 

no 

Use of 
rJiscovery 

extensive 

moderate 

extensive 

plenary 

extensive 

I imi ted 

plenary 

none 

Ii mi ted 

plenar~ 

Plea 
Bargai n i n9 

NRP 

yes 

minimal 

yes 

yes 

yes 

yes 

Type of Tri a I 
Docketing 

individual 

individual 

mas ter ca lendar 

individual 

mas ter ca lendar 

individual 

individual 
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Thus, the trials to disposition stage has to be examined in terms of 

the experience of the a~sistants preparing and trying cases and the controls 

placed around their decisionmaking activities. The variety that exi~ts among 
I 

the sites gives further indication of the fact that there is more than one 

feasible way of bringing cases to final disposition and that this must take 

into consideration the structure and procedures of the court. 

The Postconviction Process 

Although traditionally most prosecutors have viewed the.ir role in the 

criminal justice process as ending with the di~position of a case, in recent 

years some prosecutors have begun to take a longer view of their function, 

extending their presence and influence into the postconviction area. The post-

conviction process starts after the 'disposition of the case and ends only when 

the defendant can no longer be affected by the criminal justice system. The 

activities most commonly found in this process include sentence recommendation, 

presentence investigation, some diversion programs, appeals, expungement and 

opposition to parole and pardon applications. 

The level and degree of participation by prosecutors in this process 

vary considerably due to both prosecutorial preference, the differing exigencies 

of state law and court structures. In many states ihere a~e statutory constraints 

on the l~cal prosecutor's a~i lity to involve himself in a case once a conviction 

has been obtained. Often the Attorney General's office is the only agency 

empowered to handle appeals. In other states mandatory sentencing laws reduce 

the ·prosecutor' s potential impact on a case following the rendering of a 

verdi ct. 

Despite the restrictions, the postconviction area appears to be one of 

expans'ion for many prosecutors. Yet pattern~ are difficult to find and trends 

almost impossible to predict because tHere has been virtually no IQng~term 
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research in this emerging field. However, it does seem reasonab Ie to cone 1 ude 

that major developments with respect to the prosecutor'~ role in postcdpviction ,", 

activity will have a significant effect on both the power of the prosecutor 

and the nature of his discretion. 

Of the ten sites visited, no two demonstrqted exactly the same degree 

of involvement in postconviction activity \'lor did ~~ny of the offices exhibit 

identical organizational strl,Jctures for this purpose\.. 

Presentence Investigations: 

Some jurisdiCtions require presentence investigations (PSI) for con-

victed defendants before sentencing is imposed. This investigation examines 

the defendant's background, pr.evious criminal record, community ties, employ-

ment history .and sometimes the state of his physical' and' mental health. The 

PSI report may also include the views of police, social workers, probation 

officers, psychologists or psychiatrists, as well as relatives and friends of 

the defendant. 

In three jurisdictions--Boulder, Norfol~ and Seattle--the prosecutor 

also provided input into presentence investigations; however, only in Seattle 

did he 'have a major role in this process. There, the prosecuting attorney 

emp loyed a presentence speci a Ii st who prepa red a separate report for the court, 

directi~g its attention to the facts of the cases, prior record of the de fen-

dant, and oth~r related cases. 

Sentence Recommendation: 

Prosecutors in all the sites had some type of involvement in sentence 

recommendation, but the nature and extent of thei r activity varied widely. 

Sentence recommendations may fall into several categories. They range from 

recommendations as to: length of time to be served in a penal institution; 
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the type and location of the corrections insti tution, e.g., "1 0ca l time" or 

the state penitentiary; probation or deferred sentencing; and the defendant 

being placed in some type of special program. 

Recommendations with respect to length of_sentence were most common 

in the ten sites. They were made regularly in Brooklyn, Miami, Boulder and 

Seattle, as well as occasionally in Norfolk. The Detroit and San Diego prose-

cutors are both restricted by mandatory sentencing laws. However, in these 

jurisdictions and in New Orleans also, the use of enhancements at the ~harging 

level provides an effective alternative to prosecutoriaJ participation in 

making sentence recommendations. 

Diversion and Restitution Programs: 

Many prosecutor's offices are active in sponsoring or utilizing diversion 

programs for first-time offenders or those con~icted of nonviolent crimes., 

These programs may be avai lable at various stages of. the criminal process. 

Three sites had some kind of diversion or re~titution program operating at ,. 

the postconviction level. In Boulder, diversion plays a major dispositional 

role, the prosecutor working closely with the co~munity correctional agency. 
Cl 

In Seattle~ a comprehen~ive victim restitution pro~ram is operational in the 

victim-witness unit of the office. In New Orleans, diversfon is avai lable 

for felony offenders who 9therwise would be stigmatized by a nonexpungable 

record. 

Appeals: 

Most aspects of the appeals process are outside the local prosecutor's 

domain. In Norfolk, Seattle, Salt Lake City, Boulder and Lake County, felony 

appeals are generally not handled by the local prosecutor~ In Detroit and 

New Orleans, appeals are handled in conjunction with the Attorney General Clnd 
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from the traditional stanc~. Brooklyn, San Diego and Miami had the largest~ 

most active appellate divisions. In an expanded role, t.he attorneys also 

functioned as in-house counsel for the entire office for cClse-related mat-

ter~, reviewers of briefs prepared for lower courts, and sometimes even 

as educators and legislative analysts. 
() 

Parole, Pardon and Expungement: 

Prosecutorlal involvement in opposing applications for parole or pardon 
Ii 

and initiatlng:/expungement proceedings represent two opposite ends of a post-

conviction activity spectrum. One seeks incapacitation, the other rewards 

rehab iIi tat i on. Both reflect the policy commitment of prosecutors. The 

District Attorney in New Qrleans established a Postconvlction Tracking Unit 

in 1974. Thi~ unit, upon notification of an application for parole or pardon, 

reviews cases and decides whether the District Attorney should oppose the 

application. If so, the assistant conveys the oppos~ti6n of the District 

Attorney to the Parole and Pardon Boards, stating the reasons for this stance. 

In contrast, the District Attorney's of~ice in Boulder, Colorado, 

actively aids defendants in initiating expungem~nt motions. In 1976, they 

processed 200 of these matters justified by the prosecutor1s interpretation of 

CCise law. In 1978, this activity had:been codified by ~tate legislation easing 

policy preference Clnd philosophy. 

Special Programs 

Every prosecutor1s office operates wit~ an established set of pro­

cedures that are routinely applied to incoming cases frum the point of intake, 
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TABLE 6 

POSTCONVICTION 
:.:i. I ' 

ACTIVITY IN WHICH THE PROSECUTOR ROUTINELY PART I C I PATES 

== 

0 . 
I , 

Parole or 
Presentence Sentence Diversion or Pardon 

1. 
Investigation Recommendation Restituti.on Appeals Opposition Expungm.en t 

" -

Wayne County, HI · '0 · · . · 0 No No No Yes No No 

Kings County, NY • · · · 0 0 0 No Yes No Yes No . No 

Dade County, FL No No No c No No · · · · 0 · 0 Yes 

San Diego'County, CA No No a No Yes No No 0 · . · · 
King County, WA · 0 0 0 0 • • Yes Yes Yes No No No 

i 
'i 

Orleans Pa ri sh, LA · 0 0 0 0 0 No Yes No Yes Yes No " \:, 

Lake County, IN 0 0 0 0 0 0 · No No No No No No I 

"" \AI 

Sa.l t Lake County, UT No a' b I 
0 · 0 · 0 No No No No No q 

Ij' 

Norfolk, VA 0 0 0 o. 0 0 0 0 0 Yes Yes No No No No 

Boulder County, CO 0 0 0 0 0 0 Yes Yes· Yes Yes No Yes , 

.. 
, 
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a Excep t i oif~':- local or state inca rcera t i on 
b Attempti ng to institute ! 
c Appea I s duti es shared wi th Attorney General 
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through the accusatory, trial and final disposition levels. Generally these 

same procedures will be followed regardless of the type of case involved. 

However, some prosecutors have recognized the existence of particular cate-

gories of offenders and offenses that merit special prosecutorial attention 

outside the regular channels of office activity. Accordingly, these prose-

cutors have developed special programs that seek to identify certain cases as 

deserving of special handling. 

Two basic types of programs designed to alter normal caseflow were 

F, observed. One is offense-oriented, generated by the prevalence of an offense 
~ .. .:: ... ' 

[. 

[, 

'[' 

or its complexity for prosecution. As a result: many offic;es have established 

economic crime projects involving offenses which are generally nonviolent but 

comp,li cated in p roof patterns. The other p r'ograms are offender-ori en ted • 

Diversion is the most notable example of these special programs. Focusing 

on the first offender or individuals who have committed minor crimes, diversion 

takes many forms; however, all such programs require an agreement between the 

prosecutor and the defendant that stipUlates some form of rehabi litative 

activity in lieu of formal prosecution. 

At the other extreme are programs that target a criminal because of 

the seri ousness of hoi s or her record or the nature of the offense. The 

instant offense need not be limited to the most serious crimes if the history 

of the defendant"is serious. The most common program of this type is directed 

toward the habitual offender or career criminal, individuals with substantial 

prior. records whom the prosecutor views as a threat to society. 

Economic Crimes: 

A major activity for special programs is to focus on the broad category 

of econom.ic crimes, which may include white collar crimes, consumer protection, 

fraud, or r~ckets. Like most special programs, economic crime programs are 

'1='.,. __ ._ .... _. _______ ~_, ____ ..._.__~ _______ ...... 
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often federally funded and represent a response to public outrage at a certain 

class of offender. They requi re an investment of substantial manpower and 

resources and aim to incarcerate co~victed felons. 

Some type of economic crime program was observed in Norfolk, Miami, 

Brooklyn, New Orleans, Seattle, San Diego and Detroit. However, several of 

these programs were small-scale and did not involve significant modifications 

of ordinary office procedures. In Norfolk, for example, only one assIstant 

was a?signed to economic crimes, even though the Commonwealth attorney gave 

priority attention to this area. He personally involved himself injfl1e',deve lop-

ment of large and complicated economic crime cases and their prosecution. 

The prosecutors in both Seattle and San Diego gave high priority to 

economic crimes. This was substantiated by the fact that assignment to the 

fraud unit was prestigious and the staff operated with substantial autonomy 

from the other office procedures. 

Brooklyn divides its economic crime cases into two categories, rackets 

and consumer fraud. The former is handled by a prestigi~us bureau, employing 

experienced trial assistan~s and prosecuting very complex cases. Rackets 

cases generally result in more trials than do most of the other cases that 

come through Brooklyn's Supreme Court. In contrast, few trials result from 

the tonsum~r Fraud Bureau's activitles. Most of the cases originate from 

walk-in 'complaints and, through mediation, are disposed of outside the 

criminal jUstice system. 

The f.conomic Crime Unit in New Orleans handles its own screening and 

operates relatively ind~pendent of the rest of the office. Much of the unit's 

business is walk-in and relatively few police-investigated cases are handled. 

Salt Lake County's Major Fraud Unit is staffed by two assistants and 

two investigators. Presently federally funded, the program concentrates on 

staff and/or PQlice-initiated complaints. 
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The Organized and Economic Crime-Fraud Unit in Dade County receives 

high priority attention in the office being headed by the Exeuutive Assistant 

State Attorney. A collateral and independent Consumer Fraud program also 

exists, its Chief reporting to the Executive Assistant. 

Diversion 

Diversion generally treats first-time nonviolent felony offenders or 

those wi th mi tigati ng ci rcums.tances.As previously noted, the purpose of 

diversion is to spare the defendant the ordeal of a full trial and a criminal 

record by releasing him to'some form of special treatment on the condition 

that any future offenses will result in a resumption of the legal proceedings. 

In lake County, Indiana, the prosecutor {in addition to policy consider~tions} 

was proscribed by case law from implementing a diversion program. 

Some type of diversion program was available in all of the other nine 

sites; however, only in Brooklyn, Boulder, Miami and New Orleans were the 

programs under direct prosecutoriai control. 

Career Criminal 

Only two offices (Boulder, Colorado, and lake County, Indiana) did not 

utilize special programs to prosecute defendants with prior records that are 

lengthy or serious. These persons have been termed "career criminals" by the 

law Enforcement Assistance Administration and have been targeted for special 

prosecution at both the feder~l and local levels. Eight jurisdictions had 

career criminal programs that were initiated with federal funding. 

All of the career criminal programs that the team observed had certain 

features in common. The un.its were composed of relatively experienced 

assistants with previous trial work and headed.~y an attorney who was given 

considerable autonomy. 

n 
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p'rocessing career criminal cases may occur in many fashions. How-

ever, a basic form is discernible throughout the various· sites. Usually 

career criminal assistants are assigned their cases early in the process--

generally at intake. Assistants remain responsible for a case throughout trial 

and disposition. Generally, career criminal cases were not plea bargs~ned. 

Three examples of differing approaches to a career criminal program can be 

presented by descr~bing those in New Orleans, Detroit and Seattle. 

The Career Criminal Bureau in New Orleans was probably the most finely 

honed and complex operation among all the sites visited. In New Orleans, 

identific'ation of an offender as a career criminal may be made either by the 

police or by the screening division in its daily check of all arrests. In 
. . 

either case, the Career Criminal Bureau is notified immediately and, upon 

verification of the career status of the offender, the Bureau assumes respon-

sibi lity for the case •. Assistants in the €areer Criminal Bureau serve 24-

hour, on-call duty tours so that response to police notification of career 

criminal status is,immediate. The Bureau takes precedence over all other 

divisions within the District Attorney's office and will handle any cases 

that might otherwise be the responsibility of another unit. 'In contrast to 

the rest of the office, case assignment to the Career Criminal Bureau starts 

jt intake with the assistant taking it through at1 the st~ges of prosecution 

and even into poitconyiction activity, as necessary. 

The Career Cnimin8~ Program in Wayne County, Michigan, is called 

PROB (Prosecutor's Repeat Offender Bureau). It was initiated in August of 

1975. :rheinitial goal of PROB was to handleF to 550 defendants. but in 

actual practice the caseload ranges from abo~oo to 650, roughly 50 cases 

a year for each of the program's attorneys.' P~B is defined in terms of .,\ . 

\ ~, 
~ 
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target offenses--murder, rape, robbery, burgJarly and major assault crimes. 

Intake generally follows. the regular office procedures. Sometimes the PROS 

assistant goes to the warrant desk and interviews the officer and the. com-

plaining witness; more often a recommendation for a warrant has been made. 

The day after the warrant has been issued, the PROB assistant fi lls out the 

arraignment sheets containing information about the crime. From that time 

on the unit has exclusive charge of' the case and one assistant handles it 

from preliminary exam through sentencing. 

In Seattle, to reduc? the effects of elitism that generally result 

when career criminal assistants a~e formed into anrarganizationa1 unit, cases 

meeting career criminal criteria are distributed among all the trial assistants 

according to their experience and ski 11s. 

The examination of career criminal programs reveals certain common 

themes which seem to account for successful prosecut.ions. Cases are more 

thoroughly investigated and carefully prepared than others in the office. 

Cases are individu~lly assigned to assistants from intake through trial dis-

position and even into sentencing. Finally, it appears t~at "the most com-

peteht and highly experienced trial assistants are assigned to career criminal 

programs, thereby supporting producing a better qua'lity. of case at all levels. 

Table 7 shows the operation of special programs in the sites visited. 

-Special programs 6ffer flexibi lity to the prosecutor's ordinary case 

processing flow. They permit the special deslig~ation of classes of crimes 

or criminals, special resource allocations, and. special management and opera-

ting procedures. In sum, they permit modification and change within';,a larger, 

more unmovable environment. 
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TABLE 7 
'-".-

SPECI AL PROSECUTOR PROGRAMS 

Wayne County, Mich. 

Kings County, N.Y. 

Dade CountYi~~1a. 

· . . . 
· . . . 
· . . . 

San Diego, Ca 1 • . . . . . 
King County, Wash. · . . .. 
Orleans Parish, La. • • Ii 

Lake County, Ind. · . . . 
Salt Lake County, Utah • • 

Norfolk, Va. . . . . . . . 
Boulder County, Col. . . . 

/' 
i 

Pretri a 1 Economic 
Di vers ion Crime 

No No. 

Yes Yes 

Yes Yes 

No Yes 

No Yes 

Yes a Yes 

No No 

No Yes 

No Nob 

Yes No' 

Career 
Criminal 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

Yes 

No 

aOrleans Parish opefhtes a felony diversiOR, program, but the 
D.A. requires a prc:2>R.fgdt)ty prior toa defend~iit's participation 
i nit. ! ", /I 

d /: b \1 } 

Norfolk ')h~s one "attorney employed full-time for white-collar 
crime. However proce-dures in this area do not vary from the' normal 
case processing ones. 

'~ 
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PART! II: Findings and Conclusions 

The general purpose of this study was to examine prosecJtion as it 

operates under diverse conditions in large urban areas throughout the 

Un'i ted States. Its objective was to determine what aspects of the pros-

ecutor's environment and within his control are important to the uniform 

and consistent distribution of justice" The study assumed that prosecu-

tion must be viewed from a policy perspective if the issues of uniformity 

and consistency are to be addressed since policy gui~es the decisionmaking 

proces.ses wi thi n an offi ceo Outcomes resulting from these decisions 

form dispositional patterns that manifest the effects of the policy. 

The study relied on,the functional approach suggested by the 

charging policy typology which divided the prosecutive activities into sep-

arate process steps for examination and analysis and then integrated the 

separate examinations into an overall analysis of the office's policy and 

procedures. The specific pyrposes of this approach were to (1) identify 

the policy within an office; (2) examine each of the decision process 

points for consistency with the policy; (3) identify th~ factors that 

were important in the implementation of the policy; and (4) determine 

the ingredients essential for the uniform and consistent application of 

the p.ol icy. 

Since more than one prosecutor's office was studied,an oppor-

tunity for comparative analysis was also provided. The objectives 

sought ina comparative study differ from those t,tsed in studying an 

individual office./' The examination of an indivicIual office may indicate 

h9W well a particular policy is being implemented and what its effect is 

on both the cr'iminal justice system and the local conununity. On the 
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of a number of offices ,may indicate the rel­
other.hand, th~ comparison 

ative effectiveness of different prosecution systems but only if the 

examination takes into consideration the external environment (including 

I "" t m) and the po Ii cy of the . the structure of the crimina JustIce sys e 

offi ceo 

The findings and conclusions summarized here reflect this basic 

The f "lrst section findings are developed from an internal dual approach. 

examination of the prosecutive process and how it works to implement 

policy; while the second discusses findings based on a comparative exam-

ination of the offices. The conclusion presents a matr~x that classifies 

k" t" suggesting new analytical the findings into a decisionma Ing perspec Ive 

approaches arid areas for further research. 

I " t" f Policy Within a Prosecutor's Office Policy and the App Ica Ion 0 -

One major task was' to verify th'e charging policy typology by 

looking at policy in operation in the field and noting the existence of 

any new policies not included in the original typology. Since a typology 

" f the rea 1 \<Jorl d, servi ng at best to. is only a symbolic representatIon 0 

set the scope and dim'ensions; of analysis, it was not expected that the 

exhaus tive or operationally definitive. Consequently, 
one used here was 

other charging policies were exp-ected to be found in addition to those 

that led to, the developm.ent of the typology. Additionally, it was ex-. 

. the implementationp!ocedures would be pected that other variations In 

observed under real conditions. 

The results of this study show both conditions to be true. First, 

1•• were. observed i .. n the field, two obser­although no new charging po ICles 

1 for anexpan's i on' of the typo logy and a re­
vations were made that ~al 
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finement of the relationships between the policies of the original 

typology. 

That the scope of the original typology was too narrow became 

obvious from the field studies. The original was developed from an . 

assumption that charging policies existed in all prosecutors' offices. 

As a result, it did not include offices where the' intake and charging 

functions were not under prosecutorial contro~, but performed by others. 

The typology also assumed' that if a charging policy existed, it would be 

an office policy applicabl.e to afl assistants who make charging decisions. 

In t\10 sites, Norfolk, Virginia and Dade County., Florida, the 

charging decision was not made by the prosecutor, but rather the case was 

reviewed after the complaint had been fi·led by the police with the c::ourt. 

In both jurisdictions, although the case was reviewed by the office at a 

later process step (the accusatory), and the charges sometimes amended, 

the initial charging decision was in effect transferred to the law 

enforcement agencies ann the magistrate. The prosecutor's response 

was reactive--modifying; amending and, 'if necessary, even rejecting. 

Under th~.se circumstances, the charging typology is clearfy not applicable 
'-~-'-

since the charging decisions are made elsewhere. 

One should note that the transfer of these charging decisions 

to other components of the crim"inal justice system, either the law 

enforcement agencies or'the court itself, may be voluntary on the part 

of the prosecutor or may be the result of structural barriers which preclude 

activity inthls part of the prosecution ptocess. Clearly where 

police file charges directly with the court and even prosecute the 

cases in the lower court, or where dual.pr9secution systems exist 

within the same court1s jurisdiction, the ability of the prosecutor to 

n ;:::"=.::::..~::::::!'=.::.:::~.-,~. ~-~=====,=-""=----=---=-==-"""""-"' .... ,-------------~. - t 
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-1.' m review the case and come to a charging decis'ion is constrained. 

'I . Even if the prosecutor has control over the intake process, one 
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cannot assume that charging decisions are made within· a context of of-

f i ce po Ii cy. In two of the sites, Salt Lake City, Utah and Lake County, 

Indiana, the charging authority was delegated to individual assistants 

and left routinely within their discretionary judgment. In effect, the 

individual assistant became a policymaking unit since each could make 

dedsions based on his own policy stance., Under this type of intake 

process, any nllmber of po Ii cy stances may be observed. One ass i stant 

may se~k efficiency, another incapacitation and a third, defendant rehab­

ilitation. Since none is constrained by the controls imposed by an office 

policy, the variations .resulting from an individual decisionmaker's 

choices ma'f wash out any discernable effect of poncy on the disposition­

r.ll pattern of the office. The familiar practice of "assistant shoppingll 

thus becomes one indicator of the existence of this delegation model. 

On the other hand, one cannot discount the effects of socializa-

tion, collegia!11 i ty or peer group pressure. Some or all may combine to 

create and sustain an unarticulated charging policy that will produce dis­

tinguishable and uniform effects within an office. The ~ffects of these vari-

ations are many. For example, if an office is equally divided in 

its perceptions of justice, then the effects of one policy may be off-

" set by t~e effects of the·other. Of all the types of charging situa-

tions, the unit type is most problematical since its consequences are 

difficult to predict in any logical or consistent fashion. 

The charging policies that operate within an office--controlled 

and supervlsed by organizational and management proced~res--and posited 

by the typology were all observed in the field. However, more careful ~ L 
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exami na,tion has led to a refi nement of some aspects of the typo logy'. 

One has to distinguish between those polic~es that are process-ori~nted 

and those that are defendant-oriented. The process-o~iented policies of 

Legal Sufficiency, System Efficiency and Trial Sufficiency tend to fall 

into a natural progression ranging from those with minimal acceptance 

criteria to those with rigorous proof and trial standards. Some of the 

offices were in the midst of change, moving from the open acceptance 

standards of the Legal Sufficiency policy to that of System Efficiency. 

The process of alteration was obs~rved most notably in Kings County 

(Brooklyn) where the policy of the prosecutor combined fortuitously with 

changes in police booking procedures to produce a more efficient intake 

procedure. With effort and ingenuity, it ,ap~ears possible for a pros~ 

ecutor to move from a Legal Sufficiency policy to one of System Efficien-

cy by establishing more control over the intake function and the charging 

deci sion. 

On the other hand, movement from System EffIciency to Tnal Suf­

ficiency ts not a natural 'progression even though both are process­

oriented policies. This is because a major requi rement of the Trial 

Sufficiency model is court capacity. Since the policy calls for ac­

curate charging for trial sufficient cases with minimal modification by 

plea negotiatigns or dismissals, ~onvictions at trial are expected n 

Lacking couri capacity~ the eventuri1 bui ldup of b~cklog should produce 

a powerful argument for policy change. It is also possible to reverse 

the progression. In Seattle, for example, the previous charging policy 

<twas close to aC'trial suffiCiency stance. Cases were accepted only if 

they were strong enough to sustai n a convi cti on. Duri ng the term of the 

prosecutor, acceptance cd teria' were changed to allow in more Of the 

Fl ~=~=-.---~ ... --------------~-=.=~ 

\ I.. l1)argl na I cases wi th the measure o:6::cep tab lIHy bei ng whether they 

\

1 would survive a probable cause determination. With these expanded III requirements, the office had moved In the direction of· setting Legal 

11 IE Sufficiency standards. 

II ~ The Defendant Rehabilitation policy needs special consideration. 
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Falling more into a treatment mode than a process one, it was observed 

only in Boulder, Colorado. However; at the time of the visit, the office 

was ~ndergoing change~ tightening its charging standards although still 

giving priority to the nature and character of the defendant. The Dis-

trict A~torney made charging decisions with respect to the defendant's 

circumstances--accepting for prosecution only those that clearly needed 

prosecution. He attempted to follow the Trial Sufficiency rules of no 

plea bargaiQing but with limited court capacity (normally a single judge) 

the increased demands for trial were difficult to meet. Thi,s approach 

to prosecution clearly needs to be studied further in the field and 

observed in other offices. For the present, it appears that it is par-

ticularly compatible in those offices where diyersion and treatment prog-

rams playa major role, such as in Boulder, leaving the balance of the 

prosecution activities subject to other policies. 

The fact that a Defendant Rehabi litation policy exists and that 

speciaJ programs can assume different prosecutorial stances appears to 

answer a ,question raised initial1y: whether more than one policy could 

operate simultaneously within an office. It appears from this study that 

indeed this can occur, in at least two circumstances: fi.rst, where there 

is a unit style of decisionmaking, with each assist~nt making charging 

decisions at his own dJscretion and second, where there: are special 

programs in off'ices--most notably diversi~~"'::and career criminal programs--

1', 1 jt 
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which permit the overlay of one or more polieies on the regular opera­

tions of the office that may be subjec\ to another policy stance. 

The functional approach taken for this study ~ivided the prosecu­

tloh function Into process steps each ending with measurable decision 

polnts--the charging decision ended the intake process; arraign-

ment, the accusatory process; disposition, the t~ials process and the 

outcomes of sentence recommendations, appeals, expungements and opposi­

tion to parole and pardons ended the postconviction process. By adopting 

this approach the research had to consider two questions. First, how 

was policy implemented within the different decision process steps and 

second, how were these process steps integrated to reflect the overall 

goals of the office? If answers could be obtained to these questions, 

the factors_ affecting policy and its implementatio~ could be isolated 

and controlled for in future research. 

The internal examination of decisionma~in~ in'the separate proc-

ess points produced the following findings. First, and of major importance, 

was the transitory nature of all these process steps except one. The 

decisionmaking aspects of intake accusation and postconviction activi-

ties are not automatically integral to prosecution or given equal emphasis 

in its application. Prosecutorial decisionmaking furictions in the 

di ffer,ent process steps may be abandoned (most notab ly at the ends of 

the process--intake and postconviction), they may defer to the 

decisions of other components (the accusatory. process can be used as an 

example) or they may be given the hIghest priority in the office~ What 

emphasis that are given depends on either the structure o~ the criminal 

Justice environment or on the policy and priorities of the prosecutor. 

~ 

n 
u 
u 
fl 

a 
fl 

u 
B 
u 
u 

-67-

Th'ere is only one process step where ,decisionmaking activities 

remain relatively constant and cannot be abandoned or transferred--that 

is the trials to disposition process. Here the prosecutor must represent 

the interest of the state and present the statels case in a court of 

law. This responsibility cannot be shifted elsewhere either 

deliberately or by default by the prosecutorls office, nor can 

structural barriers be established to prevent" its occurrence. 

In contrast, it is possible to transfer the intake function 

which includes the review and evaluation of cases and the decision 

to charge, to other components of the criminal justice system. We 

observed this in Dade, Norfolk and in the old Brooklyn procedure where 

'cases were not reviewed by the prosecutorls office unti I after they had 

been fi led in the court. Tne charging decision - whether to charge or 

not and at-what level - was not under the control of the prosecutor. 

As aJ I~esult, with no control over this most criti<;:al decision, the 

prosecutor was placed almost instantly in a reactive stance, c?rrectfhg 

or modifying these other decisions as needed. This is in direct con-

trast to the proactive operating position an office can assume i·if'it 

contro 1 s the intake ded s i on~ 

The importance of the accusatory process as part of the pros­

ecutor's.decision function dep~~ds first, on whether the prosecutor 

controls the intake decisions; second, on the structure of the accusa-

tory proce~s itself; and third on the extent to which judicial control 

activities are in conflict with those of the prosecutor. 

If the prosec,utor is an active decisionmaker in t.he intake 

process, then one would expect the accusatory process to serve as a 

I 
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..e.I£ .f.9.~ means of accusation, a ritual ized p'rocedl)re that formal izes 

the charging decision. If, on the other hand, the intake function has 

been transferred to other components of the system, o~ the quality of 

the information presented for the charging decision is inadequate, 

then the role of the accusatory process changes representing the 

first 'decision process step. that permits the correction, modification 

or even rejection pf previous arrest or charging decisions. 

The environment within which accusation is performed produces 

prosecutorial respo~ses that differ according to the structure avail-

able. The simple and traditional arrest to grand jury route, is the 

easiest to place under prosecutorial control. If intake decisions 

are made by the prosecutor, the grand jury can serve as the much 

criticized IIrubber stampfl; if they are not, it offers itself as a 

correcting mechanism. 

The ability of the prosecutor to impose his policy prlorities 

on the justice system is most clearly observable in the more complex 

accusatory procedures. As when the accusatory process is redundant and 

a probable cause hearing produces a bindover to a grand jury and a sub­

sequent indictment. Or when both accusatory routes are available, 

the prosecutor is provided extra room in which to ach,ieve his goals. 

The type of probable cause hearing conducted has an important 

influence on the decision processes in this step and the resources 

needed to support it. Preliminary hearings range from the £I£ forma 

probable cause hearing (the Rhode Island model) that determines 

only whether there is 'probable cause to restrict the liberty of the 

defendant to a "full-blown," adversarial, mini-trial. At the 
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n Rhode Island model end of the spectrum, the prosecutor's charging 

decision needs only to meet legal sufficiency standards; reviewed with 

n respect to more proof 'or testimony as to whether there is probable 

/1 u 
cause that the defendant commited the crime; and at the far end, the 
I 

decision must stQnd against a standard of proof that shows that the 

u defendant is probably guilty. 

The extent to which the charging decisions are changed after 

n judicial scrutiny and the extent to which the prosecution is in 

n 
accord with these changes (be they dismissals or alterations of 

charges) can be observed by the frequency of'his use of his discretionary 

u authority to overturn or modify unacceptable judicial determinations. 

Conflict situations can be observed best through the use of two powers 

r' J that are Inherently his: the first is the power to dismiss a case; the 

u second is his ability to file an information directly with the court or 

to obtain an indictment directly from the grand jury. How these powers 

n are used to correct decisions are sensitive indicators of the extent of 

contr~l that the prosecutor has, and may exe~cise, over this process step. 

n The postconviction process, like intake, is another process 

n 
step that is not necessarily integral to the prosecutive system. 

Yet, it provides a revealing picture of the prosecutor's perception of 

n his role and function. Those prosecutor's who normally define their 

function as lawyers attending to the trial stage, rarely perceive 

-= 8 the" need for, or the means of, extending their function into this 

[J 
process. With the' exception of appeals, there is I ittle tradition 

or expectation that other activities in this area are an integral 

: c. 0 part of the prosecutive process. Yet, the impact of these activities, 
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observed (most notably in New,Orleans and Boulder) was where they were 

so strong and so wide ranging that it is clear this process step needs 

further, ,more careful study of its scope and the potential dimensions 

of its impact on the WI er communi y. °d °t The increased demand for post-

conviction remedies, the call for determinate sentencing and manda­

t;ry sentencing, the legislation of habitual off«nders' acts and 

sentence enhancements, all have th~ abi lity to profoundly 

affect the prosecutor's decisionmaking functions. They generally 

have expanded the power of the charging de~isions, strengthened 

the accusatory process and increased the number of strategies avail­

able for bringing cases to satisfactory disposition in the trial process. 

These new events are no~, however, entirely beneficial to prosecution. 

A notable difficulty stems from the mandatory natu~e of some of the laws 

which has produced new demands for prosecutorial (and judicial) inventive­

ness to devise means to mitigate the inflexibil ity'inherent in these 

mandated punishments. 

The trials process is the one decision ·area that cannot be trans-. , 

ferred to other components of the criminal justice system for decision-

making. It is in this process that the state presents its case for 

judicial determination. It is also in this process that the power of 

the prosecutor is most circumscribed. Within the constraints imposed 

by the docketing procedur~s of the court, its continuance policy, and 

court rules, the prosecutor structures and pe'rforms his trial duties 

to maximize the probabilities of obtaining satisfactory dispositions 

on a priority ordering of cases. The key factors in achieving these 

goals may be observed in the strategies that are employed, such as 
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diversion, plea bargaining, discovery, etc., and the amount of dis-. 

cretion permitted to the assistants. In all the offices observed, 

the trial proce5s~s in each were most attuned to the policy of the office. 

This should not be unexpected ~ince the final disposition is the ultimate 

measure of prosecutorial performance. Whether discretion in. plea bar­

gaining or dismissals was permitted or controlled, depended on whether 

the office was seeking swift dispositions or in~apacitation. Whether 

marginally strong caSes were dismissed or reduced for a plea,' depended 

Oil whether the office based its tri'al responsibility on the legally 

admissable facts or the eVidence of gui lt even if ~ot leg~lly admissable. 

There are interactive effects among the process steps that also 

must be taken into consideration. If one or more process steps are 

abandoned either by choice, tradition'or otherwise, the effect is to 

place prosecution in a reactive position ~orrecting or changing 

anotheris decisions. This has the effect of I imiting the prosecutor's 

ability to proactively develop and implement strong office policy. The 

net effect is to diffuse tHe power of the ~rosecutor on the criminal 

justice process by tr~msJe.rring it to other components--police, defense 

or the court. 

This finding, of course, reaffirms the primary importance of 

prosecutorial cO.ntroJ over the intake function and the charging decision. 

Not only does it permit the setting of standards and policy for the 

endre office, but also the development and maintenance of a balance 

of power between the various court actors. If the intake function 

is carefully structured and control led, the office is placed in its 

mos1: powerful position. In jurisdictions w/:ler~ the intake and charging ((''j, 
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decisions are performed by individual assistants at their discretion, 

then the concept of an II off icell is weakened and the ab i 1 i ty of the 

prosecutor to control these decisionmaking activities 'within ~ policy 

Iframework is weakened as well. 

A problematical effect stemming from the sequential nature 

ofprosecutorial decisionmaking processes is the tendency for each 

process step to be ~reat~d autonomously and independent of office 

po 1 icy. This is because the decisions at the ends of the process 

steps lend themselves to evaluation independent of the total office 

po 1 icy. Since each major decision point represents the end of an 

easily identified process task, they can stand alone. Only by 

establishing communications, feedback and accountability pro--

cedures can the tendency to measure success and failure in terms of 

these tasks be diminished. The assistant who defines his success 

at preliminary hearing as getting a case bound over for trial and 

is not held accountable for a subsequent dismissal at the trial level 

presents as much an indicator of this effect ~s is the phenomenon of 

assistant shopping at intake. The need for the concept of an /lofficell 

to control, monitor and assign accountability among the parts is 

clearly obvious when viewed from this perspective. 

. It is within the conceptual frame of an office that the full 

range of the prosecutor1s decisionmaking activities can be seen and the 

ingredients for successful policy implementat'ion ic:lentified. Starting 

with a prosecutor who assumes the role of administrator, planner, 

policymaker, and with all due respect, office head, priorities are 

[' established and decisionmaking authority is delegated down through 

c1 earl y es tab 1 i.shed cha ins of cOfnmand. Withi~ this offic~ structure, 

[: "; the selection and use of programs and strategies are made, assignment 
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II U of personnel eff(;,!cted and the limits of discretion set and controll.ed. II 
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By a daily monitoring of case dispositions and with circular communica-

tionsand feedback patterns, the implementation of pro'secutorlal policy 

is practically assured. As each 6f these ingredients are abandoned or 

weakened, the problems of control arise and with them a lack of consistency 

in the application of policy. 

The Relative Effectiveness of Policy Among Offices 

The field studies we~e able to distinguish among different types 

of prosecutors' offices and to classify them by their charging policies. 

Having -done this, the question of their relat.ive effectiveness must be 

addressed. But before this is discussed; distinction should be made 

between the factors that are significant for comparative analyses and 

those that apply to internal examinations of offices. 

The following table is used to i.llustrate this point. Table 8 

presents some workload statistics for thr~e of the offices partici-

pating in this s~udy. Brooklyn wi.th 300 assistants and annual felony 

arrests measuring close to 25,000 has moved from a Legal Sufficiency 

stance which had minimal control over the intake process to System 

Efficiency. The 1977 data presented here can be interpreted as 

resulting from this former Legal Sufficiency policy. New Orleans data 

reflect the dispositional pattern of a Trial Sufficiency office--where 

cases are accepted with the expectation that they will be sustained at 

trial. Intake and screening, as a result is the most critical process 

in t.he office since charges are nor expected to be changed nor plea 

bargaining supported. Th~ data for New Orleans is based on cases 

processed during the 1976 calendar year. ·Sa~t Lake City, with a single 
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\ 

judge rormally available to try'crimlnal cases, is sorely put upon to 

reduce trials as a dispositional route as noted by these 1977 figures. 

The ratios displayed here indicate the qivers,ity that 

~xist as an office see~s to dispose of its workload. They further 

indicate the importance of knowing both the structure of the criminal 

ju~tice system, and the priorities of the prosecutor before effectiveness 

can be judged. This illustrative.comparison sets forth a few principles 

~pplicable to any comparative analys15 of Jhe prosecutive function that 

uses dispositional data as a measu~~: 

1. If a comparison of prosecutors' offices is to be made with respect 

to the dispositional patterns produced by the office, the first step is to 

determine whether the offices are operating in similar criminal justice 

system envirbnments. Until this determination is made, one cannot 

separate out the effects on dispositions that ar.e beyond the prosecu­

tor's control from those that are within his I(;,untrol. For example, 

if one jurisdiction is required by law to review and approve all 

applications for a warrant (as in Detroit) and another receives the 

case only after the charges have,been filed in the court (as in Miami), 

then the percent of cases accepted or rejected for prosecution will 

vary according to the opportunity afforded the prosecutor to make such 

a decision. Without notin~ the contraints of the environment first, 

the. explanatory basis for any comparative anaylsis is significant IV" 

weakened. 

2. Once the external environment has been identified so that its 

ff b t d f (either partially or totally), the e ects can, e accoun e or 
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next step is to !dentify those differences which are due to the pol·icy of 

the prosecutor with respect to charging and the performance of his duties. 
" ,. , .. 

We ha~eseen clec3rly, that these patterns will vary by' poJ icy. Thus, 
, , 

,comparisons should not be made without de~ermining first the pol icy 

and goals of the offices and taking into account their effects on 

dispositional patterns. For example, the high jury- trial rate in 

New Orleans is an expected consequence of the charging standards and the 

contraints placed on plea bargaining. To compare these dispositions 

with those of Brooklyn, which must 'reply on plea bargaining to dispose 

of the volume and minimize trials to keep the backlog under control is 

clearly meaningless. Each office is attempting to do something different. 

3. This leads, of course, to the final conclusion that the c~mparision 

of proseGutors' offices using dispositional data that reflect the priori-

ties of the decisionmaking process-in the office and ultimately the 

policy of the office, should ideally be performed ~mong offices that 

inhabit the same cri~inal justice environment and operate with the 

same pol icy. It" is under .these ideal conditions that a true measure of 

the relative effectiveness of prosecutors' activities can be made. 

To support these principles, imagln. the consequences of presenting 

the data in Table 8wlthollt commentary or without the knowledge obtained 

from these site visits; they woutd be impossible to interpret because 

any interpretation offered would have equal validity, since all would 

be based on conjecture. 
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Conclusions 

The study verified the existence of charging P?licies as des­

cribed in the typdlogy. The ten sites presented a f~ll r~nge of dtf-

ferences in types of intake procedures, accusatory processes, court 

systems and other aspects of the criminal justic~ system. Although 

other charging policies may still exist, they were not fo~nd in this 

investigation. What was found was the need to extend the intake classi-

fication sy~tem to include jurisdictions where the prosecutor did not 

make chargi ng deci s ions and those where the deci s ions' were made auto:-

nomously by assistants based on their own policy and values. 

From this finding, it is possible to postulate the existence of 

three basic prosecutorial styles of decisionmaking: a transfer style that 

shifts many traditional prosecutive decision functions to the law enforce~ 

ment and/or judicial components of the system;·a uoit style wherein the 

individual assistant is given autonomy in decisionmaking; and an office 

style in which the chief prosecutor selects a course of action for the 

decisionmakers, structures the office and delegates decisionmaking 

authority accordingly. 

The study further found that the control the prosecution exer­

cises over~is role and ultimately that of criminal justice is a 

function of (1) the definition of the scope of prosecution and the 

role of the prosecutor as the chief policymaker; (2) the styles 

of decisionmaking established for all process steps; (3) the 

ability of the Qffice .to implem~nt a charging policy and c.ontrol the 

i ntake pn~~~~~~ • __ ._ . 
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When charging policies exist in an office, they have a control­

ling gffect on the organ i zatl on, admi ni stration andoperati ng pro­

Icedures of any officB~' They aiso produce dispositional patt~~~s that, 

in combination with some exogeneous factors, appear to be capable of 

providing an objective way to determine the operant policy. 

Inherent in these findings is, of course, the generation of 

still more research questions. There are four primary substantive 

areas that clearly need determination before one can pr~ceed "reliably 

to make substantive recommendations about the efficacies of different 

systems and styles of prosecution. 

--=i 

I. The Prevalence of Prosecutorial Styles in the United States-­

If our ultimate goal is to be abl; to make statements ab~ut the distrib­

utive properties of justice in our society, we must first be capable 

of moving from the parochial examination ~f aA individual office 

to examining it in relation to others within the total prosecutorial 

universe. r To examine one office in relation to others presup~bses 
. !\ 

that descriptions of the universe are avai lable. They are not\\r.md 

a determination of the prevalence of prosecutorial styles in the 

United States needs to be made so that a baseline can be established 

upon which future evaluations can t res • We need to know which styles 

of prosecution are most prevalent, which ones are aberrations and which 
I" 

ones should receive more attention than others • 

Some of the types of assumptions or questions 'that need to be ad-

dressed are as follows: what types of prosecutorial policies and. styles 

are most prevalent in the United States? I" th d' I s ere a 1st nction between 
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them that depends on the size of the jurisdiction, the level of crime, 

or other demographic factors that would be available from Census mat-

,edalS a,nd other secon'dary sources? Is the type of pro~ecution depen­

d~nt on the type'"of courts system or docketing procedures used in a 

jurisdiction? Do the number of police agencies and the complexity 

that they introduce into an intake process affect the type of charging 

policy employed? Similarly, is there an importance th~t can be attached 

the type of defense system avai lable? Of primary impor~ance, is the 

determ~nation of,the extent to which policies are environmentally de-

tennined or freely chosen. This question assumes major importance if 

programs and procedures are to be transferred from one jurisdiction to 

another, or from one policy type to another. It is not immediately ap-

parent even now that transfers can be freely undertaken, but the lack of 

information certainly should not be a barrier to seeking answers in this 

area. 
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2. Fact~'~rs and Forces Affecti n9 Prosecutori a I Oed s ionmaki n9--

Although the ,various types of decisionmaking in prosecutors I offices 

have been identified, there is still little known 'about the environments 

within which they operate and the forces that affe~t the decisionmaking 

process. In some offices, part of this process is transferred to other 

components of the criminal justice system; whife in other offices, the' 

individuai assistant is given comp~ete autonomy in performing his func­

tions, and in still othe~ offices, the elected official assumes the 

role of head of an organization, controlling and monitoring the implemen-

tation of his policy. Some of the reasons for the maintenance of these 

styles may be found in the personal history of the prosecutor, the trad-

itions of the office or his election platform. These factors can be 

determined. What cannot be determined in any sta~istical sense is 

the extent to which the options for other styles or policies have been 

precluded by forces beyond the prosecutor1s control. 

There is a need to statistically examine the extent to which exter-

nal factors affect the prosecutor1s office and policy and order the'se fac-

to.rs by their relative importance. Some :of the factors and issues that 
ii, 
\: 

appear to be r.eady for analysis are relatia<l to the size of the jurisdic-
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tlon and its effect on the availabili ty of a policy or prosecutio~ 

style. A Defendant Rehabi litation policy conceptually seems diffi-I: 0/ 

cult, If not tmpo~sible, to install in a large urban office because 

of Its requirement for an extensive review of the defendant's charac-

t~r and history. Of all the policies, this one appears to be the 

most envi ronmentally-dependent. requi ring a small .caseload, adequate 

resources, a low frequency of violent crimes and a criminal popula-
.. 

tlon that is generally nonviolent and treatable. Conversely~ it ap-

pears that the other policies are not affected by the size of the popu-

lation but by other factors that come into play. 

The structure of the criminal justice system as an entity of 

Its own and the type of court systems hav~ a' significant impact on s~me 

of the mov<:!ment that can be made from one prosecutorial style to an-

other and from one policy to another. In some o'f the offices observed, 

the legal Sufficiency policy which accepts cases after only the brief-

est review, appeared to be the only on~ which couid be pursued because 

the criminal justice system was simply not. penetrated early enough by 

the prosecution to permit anything else but a most cursory review. 

For example, where police fi Ie charges and even prosecute 'cases in 

the lower courts (as in Massachusetts), the ab i Ii ty of the prosecutor 

to influence the intake of cases 'into the system is, of course, prac­

tically noneiistent. Another condition at intak~ where this can be se~n 

occurs in jurisdicti~ns where the intake unit is staffed by paralegals 

or by third-year law students. In other jurisdictions, where prosecution 

charges must be filed w.thi~ 24 hours after arrest, the capa~ity of the 

prosecutor to affect the caseload is severely constrained. ,,',et in some 

of these environments, prosecut~rs have adapted in other ways that tend 
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to mitigate these influences. For example, in Detroit, the complaining 

wttnc,ss is required to sign the complaint and warrant before the pros-

ecutor files, thereby increasing the scope of a relatively superfi~ial 

screening activity. 

The Importance of the court structure has been amply demon-

strated. Both the type of court structure and the type of docketing 

system employed affect the prosecution. A two-tiered court, in which 

the lower court is not a court of record not only adds another crack 

for cases to slip through or a means for poorly reviewed cas~s to be 

passed pn,' bu~ also adds the' burden of trials de~. A policy of ~~ial 

Sufficiency which enforces prosecution on the original charge is diffi-

cult to maintain throughout an entire office if the lower court's intake 

functions are separated or not controlled by the prosecutor. In addition 

the type of docketing system has an important 11miting effect on the or-

ganization of the office. It is difficult to use trial team tactics 

(except for selected cases or sets of cases, such as career criminal) 

when the court uses a master calendar assignment'procedure for cases 

and assigns judges to variolls process steps rather than using individ-

ual docketing procedures. Dispositional forms of prosecution rather 
14 

than adversarial as distinguished by Packer and described by Eisenstein 

and Jac~b15flourish'behe~ in the la'tter circums,tances and are supportive 

of ~ system efficiency approach to prosecution. 

Thus there is a need to examine the ,following factors for thei r ef­

fect on decisionmaking; the type of intake procedures, the type of court 

. ' system and docketing procedures, the characteristics of the defense sys-
.,' 

tems~ the char:acteristics of the' community--~ts Size, crime rate and other 

socio-economic factors, the nature al1d compos!tion of the police agencies and 

~ . 
t m· 
I 

n 
n 

-H2-

other related c~iminal just~ce factors, external to the prosecutor's control. 

3. Quantitative Expressions of l>ispositiont--The original typol­

ogy expressed the results of prosecutorial decisionmaking within a policy 

perspective as disposition rates that are "high" or "low," "maximized" 
" 

or IImlnimized." Whi Ie these are useful statements for conceptual explora-

tJons, they suffer from a lack of measurement. CJ'early, it is important 

, that numbers, ranges and quantitative expressions be assigned to these 

values. However, there are two major tasks that need to be performed 

before methodologies can be propos'ed to provide quantification. First, 

numbers, need to be placed on the expected disposition rat.es within each 

individual pol icy type. Second, these numbers' need compari son across 

the different pol icies to identify differ~nces that distingui,sh one' 

dispositional pattern from another and to identify similarities of areas 

which can be defined as not sensitive tq policy variation. For example, 

rejection rates at intake may vary widely among policies and hence be a 

sensitive measure, whereas no true bi lIs returned, by grand juries, or 

dismissals at pieliminar~'hearings may not be sensitlve at all. Since 

the typology derived measures from the universes extant at any given 

process point (~, rejects as a percent of an referrals, acquittals 

as a percent of all trials, etc.) the differences among policies should 

be analyzed within the process steps as well as for the offices as a 

whole. 

.4., jolerance limits for Uniformity and Consistency in Decision-

,!l1aki~9--0ne final aspect of the distributive properties of justice as 

It applies to uniformity and consistency in prosecution has yet to be' 

determined: that is, what constitutes un·ifor!1lity and consistency; or, 

conversely, hmol much variation can be tolerated before a,system or a . 
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declsionmaking process is declared inconsistent or discriminatory? If 

society's goal is to ensure that ,prosecution is administered fairly and 

equa I Iy, regar-dT~ss of po I I cy chosen, it I s necessary to determi ne the 

limits within which 'discretion is permitted and concomitantly, the 

stages in the pr9secution process where this is important and where 

it is not. How a case is brought to disposition by a trial assistant, 

for example, is relatively unimportant as long as the disp(Dsition is 

, the' expected one or an agreed upon a I ternat i ve. The toler~nce levels 

for these expected dispositions and acceptable alternatives need some 

determi nati on. 

Uniformity measui"es the agreement among the assistants (or 

declsionmakers) with respect to the treatment and disposition of cases. 

Consistenc~ measures the agreemen~jbetween the priorities and decisions 

of the chief prosecutor and hi~ assistants. If consistency exists, so 

does uniformity; this is not necessarily conversely true. In order 

to measure unifor~ity and consistency ranges need to be established 

wi thin whi cn decisions are allowed to vary; ,One should not look 

" k s"'nce not all cases will be subJ"ected ,to equa"l for equality in thIs tas 

treatment. I It is already known that prosecutorial treatm,ent varies by 

the serio.'J'~ness of the offense, the cdmin~l history' of the defendant 

and the ~videntiary strength of the case. These are the admissable 

, variabtes that should be considered in testing for uniformity and 

'con~istency and that ideally should explain ~ost of the differences 
-

found in dispositions and treatmen~. 

There are in' addition to these variables, others that raise the 

Issues of di~crimination, injustice and unequal treatment. There are 

the variables that may effect dispositions -in a selective fashion. For' 

example, the income of the defendant, his education and employment 

status all may come into play because they ~an result in his being able 

to retain more qualified or experienced counselor not. Other va~iables 
\ 

! 

'that may also influence the disposition of the case and treatment of 

the defendant are those based on sex, race, and age (conditions over 

which the defendant' has no control). 

The first' test for uniformity and consistency in decisionmaking 

then should be to determine to what extent the decisions and dispositions 

can be explained by admissable variables. If most of the dispositions 

and treatments can be explained by these variables, then one can define 

unIformity and/or consistency as existing with respect to the prosecution 

of cases. 

In summary, individual decisionmakers in prosecutors' offices 

should operate within an organizational environm~nt ~hat maximizes 

communication and feedback among all decisionmakers.Even though it 

Is influenced by the court's case processi6g system, the office itself 

should be structured to accomplish the prose~utor's g~als; ~esourcesJ 

both physical and personnel, should be allocated in accordance with the 

" I h In addit,ion to the overall goals of each of the prosecutorla p ases. 

policy, internal accountability :and controls should be established to . 

en~ur~ that the office is performing according to plan and to identify 
, 

rea'sons for breakdowns if they occur'~ 

The test -for whether an office is applying its efforts in a 

uniform and consistent manner relies on first identifyin,g what it is 

attempting to do, then testing for whether the distr,ibutive properties 

I within t,his'framework are/leing applied in an equaJ and of Just ce J 

fal r· fashion. 
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