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Each year the Departn{ént of Audit and Control publishes the Opinions of the
Comptroller on questions relating to local government. The present volume, for
1977, is the thirty-third in the series of annual volumes since 1945.

Problems in municipal administration become more ¢complex each year as
communities expand in size and services. It is a primary function of the Legal
Consultant Section of the Division of Municipal Affairs — under the direction
of Counsel to the Comptroller, Theadore Spatz — to assist and advise munici-
pal officials in solving these problems within the framework of applicable.
statutes. : ‘

Since an average of more than a thousand opinions.are rendered upon request
each year, only those of general interest can be published. In reading an
opinion, care should be taken to consider possible statutory changes which have
taken place since the opinion was issued.

Arthur Levitt
Comptroller - .
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1977 Opinions of the State Comptroller

OPINION 77-11

Inquiry: Where a city establishes and ¢perates a public parking area, may
the costs of operating and maintaining such parking area be assessed and levied '
against real property deemed benefited by the improvement?

Statement of Law: General City Law §20 grants specific powers to cities.
Section 20(11) provides in pertinent part that cities may *‘. . . construct and
maintain . . . public works and public improvements, including local im-
provements, and assess and levy upon the property benefited thereby the cost
thereof, in whole or in part.”” [Emphasis added]

It is a fundamental rule of statutory construction that statutory language
skould be construed according to its natural and most obvious sense (McKin-
ney’s Statutes §94). Applying this rule to the provisions of §20(11), it is our
opinion that the word ‘‘maintain’” has reference to the costs of operating and
maintaining a public improvement. Accordingly, the costs of operating and
maintaining a parking area constructed by a city may be assessed and levied
against the real property deemed benefited by the improvement pursuant to the
provisions of §20(i1).

In aprior opinion (28 Op St Compt 216 (1972), the Department expressed the
view that avillage could not assess operating and maintenance costs of a public
parking facility against the property deemed benefited by the improvement,
Said opinion was predicated upon different statutory provisions than those
involved in the present inquiry, and it has no bearing on the ¢onclusion reached
herein.

Conclusion: Where a city establishes and operates a public parking area, the
costs of operating and maintaining such parking area may be assessed and
levied against real property deemed benefited by the improvement.

February 9, 1977.
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OPINION 77-14
Inquiry: May a fire district, with the permission of the federal government,
enter upon unprotected federal land immediately adjacent to the fire district to

fight a fire which threatens propemes within the district?

Statement of Law: Ordmanly, the jurisdiction of a fire district and, con-

. sequently, of its firemen is limited by the district’s boundaries (Town L §§170

et seq.). Nevertheless, we believe that if a fire occurs on the unprotected federal
land which immediately threatens homes.within the district, the fire district
should not have to wait until the fire crosses the boundary and starts to burn a
house. Fire pratection includes fire prevention. We are confident that a court
would recogriize the right of flremen to prevent the spread of such a potentlally
dangerous fire.

In the long ru, the fire district may wish to consider an alternative course of
action available urider the statutes: namely, the extension of the boundaries of
the fire district to include some or all of the federal propeity (Town L §170).

And under’ more normal situations, General Municipal Law §209 already
authorizes the district’s firemen to fight fires on adjacent federal property in
response to calls for assistance. Such calls can come from vxrtually anyone who
is aware of the peril and of the need for assistance.

Conclusion: When a fire upon unprotected federal land lying immediately
adjacent to a fire district threatens homes just within the district’s boundary,
firemen from the district may enter upon the adjacent federal larid to prevent the
fire from spreadlng to- such homes. Boundaries of the fire district may. be

formally extended to ‘include some or all of the federal property.

s

Aprll 21, 1977

‘ - OPINION 77-21 "

Inqulry. Is & town authorized to purchase a sand and gravel pit (to be used

alsn as a sanitary landfill. or dump) and finance the purchase through the

issuance of bonds with a five-year matunty"

Statement of Law: Highway Law §145 authorizes a town to purchase land
containing a gravel bed or other material for use on the public highways and
bridges of the town. The town is also authorized under Town Law §220(5) to
purchase land for the establishment of a public dump. Moreover, the town may
acquire a sand and gravel pit to be used as a town dump without violating

B o ST S SO VAR SISO MOV IR TN Y
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Highway Law §145 (see Singelaub v. Town of Smithtown, 29 M2d 655, 214
NYS2d 573 (1961).

In either case, the resolution authorizing the expenditure would not be
subject to permissive referendum, inasmuch as the purchase of the sand and
gravel pit is being financed pursuant to the Local Finance Law (see 30 Op St
Compt 104 (1974). Moreover, the bond resolution, to be adopted_ by the town
board for the financing of the purchase of the sand and gravel pit, wouid also not
be subject to permissive referendum, since the proposed muturlty of the bonds
is not more than five years (Loc Fin L §35. 00(b). However,,since more than.
10% of the total assessed valuation of the town consists of State-owncd lands
within the Adirondack Park, the consent of the State Comptroller would be a
condition precedent, in this case, to the issuance of bonds in the amount of
$15,000 (Loc Fin L §104,10(3).

Finally, moneys used to fund the debt service appropriation for the. bonds
would be charged to the town’s general fund.

Conclusion: A town is authorized to purchase a gravel pit for highway and
town dump purposes and finance the purchase thereof pursuant to the Local
Finance Law.

March 14, 1977.

OPINION 77-31

Statement of Fact: A village wants to adopt a procedure for the approval of
subdivision plats which does not require a performance bond. Many developers
are having difficulty obtaining performance bonds, and some companies are no
longer writing this type of bond.

The basic features of the proposal are as follows. Subdivision plats would be
finally approved by the village and filed with the county clerk without requiring
completion of specified improvements or furnishing of a performance bond to
cover the cost of improvements. Instead, the village would require the comple-
tion of certain improvements before building permits are issued, such as laying
the base coat of the road or street and installing utilities. In addition, the village
would require that a developer may not obtain a certificate of occupancy until
allimprovements are completed or the developer deposits a pro rata share of the
costs of uncompleted improvements, such as finishing the roads and sidewalks.

Inquiry: May the village adopt such a procedure?

Statement of Law: In the opinion of this Department, the procedure de-
scribed is unlawful. Village Law §7-730(1) provides that a subdivision plat
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may not be finally approved by the planning board and filed with the county
clerk until all required improvements are completed or a performance bond is
furnished. This provision is designed to ensure that the developer bears the
responsibility for completing improvements or putting up security therefor, The
plan described does not comply with this basic requirement,

The courts have held that a town or village may not adopt subdivision
regulations which exceed the authority granted in Town Law §277(1) and
Village Law §7-730(1), respectively (Levine v. Town Board of Carmel, 34
AD2d 796, 311 NYS2d 691 (1970); Incorporated Village of Northport v.
Guardian Federal Savings and Loan Assoc., 87 M2d 344, 384 NYS2d 923,
926, aff’d 54 AD2d 893, 387 NYS2d 1015 (1976). The Levine case held that a
town lacks the authority to require a cash deposit as part of a performance bond
as a condition to approval of a subdivision. If a town or village may not even
modify the security provision to that extent, then certainly they may not
dispense with the performance bond requirement altogether.

Even though'a tdwn or villagemay not require cash in lieu of a performance

bond, this Department is of the opinion that the municipality may accept cash or ‘

some other security of equivalent value, such as a letter of credit (28 Op St
Compt 183 (1972); 23 Op St Compt 179 (1967). This option may solve the
problem when a developer is unable to obtain a performance bond,

In summary, therefore, the procedure being proposed for approving subdivi-
sion plats is not legally valid. Nevertheless, it may be possible for developers
who are unable to obtain performance bonds to proceed by allowing them to
furnish cash or another security, which is equivalent to a performance bond.

One further point bears mention. Village Law §7- 730( 1) permits a departure

from thé alternative requirements of completed 1mprovements or a performance

bond in certain special instances, It provides, in part, as follows:
provided, however, that the planning board may waive subject to
appropriate c_onditi‘oné and guarantees, for such period as it may
determine, the provision of any or all such improvements as in its
judgment of the special circumstances of a particular plat or plats are
not pequisite in the mterest of the public health, safety and general
welfare,

Thus, the planning board may waive for a time the provision of improve-

ments when the special circumstances of a particular plat so indicate, but this
provision does not authorize the planning board to dispense with the require-
ment of completed improvements or a performance bond in all or most cases.

Conclusion: A village may not approve a subdivision plat until the apeciféed
improvements are completed by the developer or a performance bond is

furnished,

February 25, 1977.
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OPINION 77-45

Statement of Fact: A county sewer agency is nearing compietion of a
feasibility study with respect to a proposed sewer district which, if established,
will include portions of two towns and two villages. After the completion of
such study and the holding of a public hearing thereon, a resolution of the board
of supervisors approving the establishment of such district and the geographical
boundaries thereof would be subject to a permissive referendum as required by
County Law §256.

Inquiry: At a permissive referendum called to vote upon the question of
establishing a proposed county sewer district, if a majority of the voters within
that area of one of the towns included within the geographical area of such

proposed district vote against the establishment of the district, but the proposi-

tion passes by a majority vote in the other three municipalities affected, so that
the total vote favors the proposition, is such town bound by the majority vote
and must it remain within the jurisdiction of the district?

Statement of Law: County Law §257 contains the provisions of law govern-
ing the manner of holding a permissive referendum on the approval of the
establishment of a proposed county sewer district. Section 257(1) provides, in
part, that the provisions of County Law §§101 and 102 shall be applicable to
any such permissive referendum.

County Law §102(2) provides that if the majority of the votes cast on any
proposition submitted to a referendum shall be in the affirmative, the resolution
shall be approved. There is no provision of law which would exempt all or a
portion of those electors voting against a proposition from the application of the
particular proposition being voted upon where the proposition is approved by
majority vote,

The adoption of a proposition submitted to a permissive referendum requires
simply a majority vote, and the residences of the electors voting for or against
the proposition are irrelevant. Accordingly, the i 1nqu1ry must be answered in the
affirmative.

Conclusion: At a permissive referendum called to vote upon the question of
establishing a proposed county sewer district, if a majority of the voters within
that area of one of the towns included within the geographical area of such
proposed district vote against the establishment of the district, but the proposi-
tion passes by a majority vote in the other three municipalities affected, so that
the total vote favors the proposition, such town is bound by the majority vote
and must remain within the jurisdiction of the district.

February 15, 1977.
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OPINION 77-49

Inquiry: Is time served in a village police department to be credited in

‘determining the starting grade of a policeman who has been transferred to a '

town police department in the same county?

Statement of Law: Town Law §153 provides that a policeman who has been
transferred between town and village police departments in the same county
shall receive credit with the department to which he is transferred for time
served in the former department, for purposes of ‘‘seniority, promotion, pen-
sions and general administration’> (see also former Vill L §188). In a prior
opinion (31 Op St Compt 11 (1975), we stated that the apparent broad intent of
the aforementioned statute is to ‘place the transferee squarely in the shoes of
the policeman who may have served all such time in the district to which the

“transfer is made.”’. Accordingly,-a village policeman transferred to a town
police department should receive credit for time served in his former depart-

ment for purposes of starting grade (see 1977 Op St Compt #77-250 (unre-

poried).

We-have been informed that the respective policeman transferee agreed to

start at a lower grade than he would be entitled to based on his past service. The
existence of this agreement does not alter our opinion. The provisions of Town
Law §153 are imperative, ‘‘and to the extent that such provision is imperative,
itis beyond the power of the parties to alter or modify the statutory provision by
collective bargaining, agreement to arbitrate or otherwise’! (Union Free School
Dzsrrlct No. 2 of the Town of Cheektowaga et al. v, Nyquist et al., 38 NY2d
137, 379 NYS2d 10 (1975).

-Conclusion: A village pollce‘man transferred to a town police department
should receive credit for time served in his former department for purposes of

starting "grade.

~

May 10, 1977.

OPINION 77-63 !

Inquxry. Would a town be authorized to accept inoneys from town residents
on a monthly basis, holding such moneys in an escraw account, and applying
said moneys toward payment of the residents’ real property tax obligations as
they come due?

Statement of Law: In a recent opinion (32 Op St Compt 100 (1976), we
were asked whether a village could accept moneys from its residents and apply
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said moneys toward the payment of the village real property taxes at a future
date. »

In that opinion, we concluded that a village could not accept moneys in
advance to satisfy- later tax obligations since the village treasurer was unai-
thorized to take custody of such moneys. It is our opinion that the abzence of
authorization within the Town Law for any town officer to accept custody of
such moneys would, similarly, preclude a town from -establishing such a
program for the payment of taxes.

In addition to the above, although there is provision within the Real Property
Tax Law for the payment of taxes in installments (§928), there is no authoriza-
tion within that statute to allow the payment of taxes in the manner described.
The foregoing reinforces our conclusion that a town may not establlsh such a

program for the payment of taxes,

4

Conclusion: A town may not accept moneys from town residents to be held
in escrow for the future payment of real property taxes.

March 1, 1977.

OPINION 77-67

Statement of Fact: An individual holding a tax sale certificate received a
conveyance of a tax deed t the property affected by such certificate. Pursuant
to the provisions of Laws of 1936 chapter 313 (Livingston County Tax Act), by
§10(2) thereof, such conveyance may not be recorded until the expiration of six
months after filing evidence of service of a notice to redeem on the owner or
occupant of the property.

Pursuant to the provisions of Livingston County Tax Act §10, the said notice
to redeem is prepaied by the county treasurer and delivered to the grantee. The
grantee must serve such notice to redeem on the owner or occupant of the
property in the manner specificed by the tix act. The notice to redeem must
advise the delinquent taxpayer that unless he redeems the property by payment
of the amount due within six months.after the time of filing of evidence of the
service of such notice, the conveyance shall become absolute, and the owner
and all athers interested in such property shall be forever barred from all right or
title thereto.

In the situation at hand, evidence of service of the notice to redeem was filed
with the colinty treasurer by the tax sale certificate holder on May 20, 1976. The
redemption period expired on Saturday, November 20, 1976. A mailed pay-
ment of the amount necessary to redeem the property was received by the
county treasurer on Monday, November 22, 1976. On the same day, the county

E:;.
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treasurer refused to issue a certificate of nonredemption to the tax sale certifi-
cate holder on the grounds that the property in guestion had been properly
redeemed.

Inquiry: Was there a timely redemption of the property in question in the
described circumstances?

Statement of Law: General Construction Law §25-a contains the provisions -

of law governing the extension of time where performance of an act is due ona
Saturday, Sunday or public holiday. Section 25-a(1) provides, in pertinent part,
as follows:
1. When any period of time, computed from a certain day, within
which or after which or before which an act is authorized or required
to be done, ends on a Saturday . . . such act may be done on the next
succeeding business day . . . .
In the situation at hand, the period for the act of redeeming real property from
a tax sale expired on’a Saturday. Pursuant to the above-quoted provisions of
§25-a, such expiration date was extended to the following Monday. Therefore,
there was a timely redemption of the property in question.

Conclusion: Where the redemption -of real property from a tax
sale expires on a Saturday, the provisions of General Construction Law §25-a
operate to extend the expiration date to the following Monday, and payment of
the amount necessary to redeem the property on Monday constitutes timely
redemption. - :

February 23;1977.‘

" OPINION 77-74

Inquiry: May a city laboratory accept credit cards (i.e., Master Charge,
Bank Americaid, etc.) for payment for laboratory services rendered to out-
patients? :

Statement of Law: In a prior opinion (26 Op St Compt 198 (1970), this

Department was faced with the same issue with respect to municipal hospitals.
In that opinion, we expressed the view that a muricipal hospital may not accept

the standard Master Charge and Bank Americard charge card slips for payment *

of hospital bills. Our rationale was as follows:
The standard Master Charge and Bank Americard plans provide
that the ‘‘merchant’’ must pay, as a cost of participating in the plan, a
‘“‘discount,’’ or ann amount representing a percentage of the monetary
‘valuq of the credit card transactions accepted by the merchant.

[
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.

When the merchant is a municipal hospital, the use of a credit card
is for the sole benefit of the credit card user. He is asking the hospital
to accept the guaranty of the bank in licu of his personal obligation.
There is no authority which permits a municipal hospital to pay a
““discount’” to the guarantor bank from which it demands payment.

Qur basic concern was the fact that the payment of a discount to the credit
card issuer would bring about an unwarranted diminution of the moneys which
the municipal hospital had earned and to which it was entitled. Because
payment of such a discount was not authorized, either expressly or impliedly,
by any statute and because we could see no logical justification for it, we
concluded that it would be improper.

However, since that opinion was rendered, we have learned that there has
been a marked increase in both the number and the amounts of uncollected and
uncollectible accounts receivable owed to municipal hospitals and laboratories.
This has caused us to reconsider and re-evaluate the position which we
previously tock.

We realize that there are a great many instances where a person who has
received treatment or services from a municipal hospital or laboratory may not
have sufficient cash with him to pay his bill. The hospital or laboratory, if it
insists on cash (or a check) which the patient does not have, is simply defeating
its own purposes by not accepting a credit card and by allowing the patient to get
away without paying. The result of this can well be costly efforts to collect,
which may include litigation and substantial legal fees. »

In view of all the foregoing, it is now our opinion that where the municipal
hospital or laboratory is given no other reasonable choice, it can honor the
patient’s credif card, notwithstanding that this will involve the payment of a
discount to the credit card issuer. We believe that the likelihood is great that
such discount will be smaller than the ultimate cost of trying to collect (possibly
unsuccessfully) against a patient who has not otherwise paid his bill. It is also
our view that under these circumstances, the credit card discount may properly
be treated as a collection cost.

Conclusion: There are circumstances under which a city laboratory may
accept bank credit cards for payment of laboratory services rendered to out-
patients.

June 20, 1977.

OPINION 77-76

.Inquiry: May a school district public library purchase liability insurance to
protect members of the library board of trustees from claims arising out of the
performance of their duties?
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Statement of Law: Presently, cities, counties, towns, villages, fire districts
and school districts may purchase liability insurance for the purpose of protect-
ing their officers-and éniployees against liability for claims arising from their

~ acts while exercising or performing their powers and duties, pursuant to the
provisions of new §52 of the General Municipal Law (L 1976 ch 831). In
addition, Education Law §3811 provides that whenever the trustees or board of

education of any school district or any school district officers are instructed to .

defend an action brought against them arising out of the exercise cf their powers
or the performance of their duties, all their reasonable costs and expenses, as
well as all costs and damages adjudged against them, shall be district charges.
Inthis connection, we have stated that a school district may purchase indemnity
insurance to protect its board members from personal liability, where such
liability arises out of acts performed or exercised in the course of official duties
(29 Op St Compt 159 (1973).

While neither of the above-cited provisions of law address themselves
directly to the proposal in question, we are of the opinion that the library board
of trustees possesses implied authority to purchase liability insurance in the
same manner as the above-mentioned municipal corporations and districts.

Two past opinions of this Department stated that a library board of trustees
may purchase liability insurance covering the board and its members (1975 Op
St Compt #75-1164 (unreported); 1976 Op St Compt #76-599 (unreported).

Conclusion: The board of trustees of a school- district public library pos-
sesses implied authority to purchase liability insurance to protect such trustees
from claims arising out of the performance of their duties.

February 18, 1977.

OPINION 77-77

Statement of Fact: A town board advertised for bids for the utilization of a
privately owned garbage disposal site, with the bid specifications calling for a
pricé estimate based upon a contract for a term of one year. In response to the
bid offering, only one bid was submitted. The board now wishes to enter into a
two-year Contract with the successful bidder, based upon the same price as was
quoted for the one-year contract.

Inquiry: Is such action on the part of the board authorized?

Statement of Law: Our response is in the negative. When the town board

awarded the contract to the low (and sole) bidder, that award was necessarily
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based upon that bidder’s response to the bid specifications, that is, an estimated
price for a one-year contract. Entering into a contract for a two-year term would
mean that the town board has, in effect, altered its specifications. The success-
ful bidder would be granted an unfair advantage over other bidders who may
have declined to submit bids for a one-year contract, on the ground that their
best price may have been based upon a two-year contract term. If the town
board does, in fact, desire to enter into a two-year contract, we are of the
opinion that the board should reject the bid submitted and readvertise for new
bids.

Conclusion: Where a town board has advertised for bids for a one-year
contract and awarded the contract to the lone bidder, the board may not
subsequently enter into a two-year contract with that bidder.

February 22, 1977.

OPINION 77-78

Inquiry: Where a town’s share of county sales tax revenues is greater than
the estimate of such revenues applied to the reduction of county taxes within the
town, what disposition is to be made of such excess sales tax revenues?

Statement of Law: The disposition of excess sales tax moneys is governed
by the following provisions of Tax Law §1262(c):

If the amount allocated to a town exceeds the amount of the county
taxes and general town taxes levied upon real property in the town,
the excess shall be apportioned between the town and each village, if
any, wholly or partially situated therein . . . .

In a prior opinion (1971 Op St Compt #71-514 (unreported), we interpreted
the above-quoted provision of §1262(c) to require that where a town’s share of
county sales tax revenues exceeds the amount necessafy to cover county and
general town taxes, the excess must be divided between the town and any
village therein,

In another opinion (1973 Op St Compt #73-287 (unreported), we consxdered
the provisions of §1262(d), which state that if the amount of sales tax aliocated
to a city exceeds the amount of the county tax levied upon real property, such
excess shall be paid to the city. In light of those provisions, we stated that the
county is to pay the city in cash the sales tax revenues in excess of the estimate
of such revenues applied in reduction of the county taxes within the city.

In light of the provisions of §§1262(c) and 1262(d) and the interpretations
thereof made, respectively, in the previously cited opinions, it is our opinion

EY
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that the excess moneys in question must be paid to the town by the county
treasurer. ’ ©o

Conclusion: When a town’s share of county sales tax revenues exceeds the

estimate of such revenues applied to reduction of county taxes, such excess
must be paid to the town by the county treasurer. ‘

December 8, 1977.

OPINION 77-81

Statement of Fact: A local law had been adopted pursuant to the proxhlisionsi
of Real Property Tax Law §467 to amend the maximum income limitation for
eligibility for the partial exemption from real property taxes granted to persons
65 years of age or over by such section.

referendum (Mun HRL §24(2)(c)?

Statement of Law: An opinion rendered by the Attorney General (1966 Op
Atty Gen 175 (informal) expressed the view that the provisions of Re'al Property
Tax Law §467 granting partial exemptions from real property tf'ixatlon for real
property owned by persons 65 years of age or over, if.the governing board of the
municipality adopts-a local law, ordinance or resolution providing therefor, are
not a proper subject for permissive referendum (see also 22 Op .St Compt '905
(1966). Since the original local law granting the partial exemption authorized
by §467 is niot subject to permissive referendum, it follows that‘ any amendment
changing the income li‘miiation for eligibility for such exemptl.on »\./ould not be
subject to permissive referendum either. Accordingly, the inquiry must be
answered in the negative.

Conclusion; A local law amending a local law, adopted pursuant to Real

for the partial exemption from real property taxes grant,ed to persons 65 years of
age or over by such section, is not subject to a permissive referendum.

February 14, 1977.

'

OPINION 77-88

‘ Statement of Fact: A fire district fire company’s by-laws permit minors
between the ages of 16 and 18 to be admitted to membership as volunteer

Inquiry: [s a local law amending the prior local law subject to a permissive

Property Tax Law §467 to amend the maximum income limitation for eligibility

b A A S R
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.

firemen. However, any such members are not permitted to drive fire vehicles,

operate radios or to enter burning buildings. They are permitted to assist in other
ways at the scenes of fires. .

Inquiry: Would such restrictions affect their coverage under.the Volunteer
Firemen’s Benefit Law? ’

Statement of Law: The laws relating to volunteer firemen recognize only
active volunteer members of fire companies and only such active volunteer
members are protected in case of injury or death resulting from the performance
of firemanic duties (1970 Op Atty Gen 191 (informal); Vol Fire Ben L §3(1).
This Department has expressed the view that a volunteer fireman is an *‘active
member,’’ not because of the classification used to describe his status by any

“company by-laws, but rather by reason of the duties he is required to perform
(1970 Op St Compt #70-748 (unreported); 1972 Op St Compt #72-279
(unreported).

In applying the above-stated test, both this Department and the Attorney
General have expressed the view that an active volunteer fireman is a member
of a fire company who is subject for call for duty and who does not have the
option of determining whether to place himself on duty (1972 Op St Compt
#72-279 (supra); 1974 Op St Compt #74-282 (unreported); 1958 Op Atty Gen
168 (informal).

The volunteer firemen in question are on restricted duty, that is, they are not
permitted to perform all firemanic duties. Itis our opinion that the mere fact that
a fireman is on restricted duty, standing alone, would not affect his entitlement
tobenefits under the Volunteer Firemen’s Benefit Law.

The letter of inquiry does not indicate whether the volunteer firemen in
question have an option to determine whether to place themselves on duty. If
they do have such an option, they would not seem to be entitled to benefits
under the Volunteer Firemen’s Benefit Law,

Conclusion: The mere fact that a volunteer fireman is on restricted duty,

standing alone, would not affect his entitlement to benefits under the Volunteer
Firemen’s Benefit Law.

March 1, 1977.

OPINION 77-90

Inquiry: May a village pay the members of its planning board?
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Statement of Law: The former Village Law (§86(3) specifically authorized
the board of trustees to fix the compensation of village boards, but this section
was omitted from the new Village Law.

Many specific powers enumerated in the former Village Law were omitted
from the new Village Law. The omission of a specific provisicn does not imply
alack of authority (Metzgar v. Elar, 78 M2d1002, 359 NYS2d 160 (1974). The
new law is intended to encompass many specific powers within the broad
general grant of powers to the village board of trustees (Vill L §4-412(1).

Moreover, the board of trustees of a village is authorized to appoint a
planning board (Vill L §7-718) and to appropriate funds for expenses of the
board, including the employmient by the planning board of experts, clerks, and
a secretary (Vill L §7-720).

We believe that the power to provide compensation for members of the
planning bourd may be inferred from the several sections cited. It is illogical to
conclude that the board of trustees may pay the salaries of employees of the
planning board and not be able to set salaries for the members of the planning
board itself.

Furthermore, a village has broad home rule powerswhich include the power - .

to establish compensation for officers and employees (Mun HRL §10(1)(ii)(1).

There is no guestion that the village board could provide such compensation by

local law. But we believe it can also accomplish this result by a simple
resolution. e
NN

Conclusion: A village may provide for compensation of the members of the

planning board. :

March 27, 19717.

OPINION 77-101

Statement of Fact: A town wants to extend the interest-free period for the
payment of real property taxes until February 5, either pursuant to the provi-
sions of existing law, or by the adoption of a local law pursuant to the provisions
of Municipal Home Rule Law §10(1)(ii)(d)(3) as added by Laws qf 1976
chapters 365 and 805.

Additionally, the town board has established a policy of rotating the chair-

manship so that each assessor would be chairman for one year. No additional
compensation has been provided for the office of chairman. The assessor who is
next in line for the office of chairman has stated that he would accept the
position only if given more compensation. The town board does not wish to
provide any additional compensation to such assessor.

« 4
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Inquiries: (1) May the town extend the interest-free period for the payment
of real property taxes until February 5 under the above conditions?

(2) Can an assessor resign the office of chairman and, if so, what should be
done if the assessor designated to be chairman resigns that office?

(3) Whatremedies are available if the chairman of the assessors neglects to
perform the duties of chairman? ‘

Statement of Law: (1) The above-mentioned amendment to the Municipal
Home Rule Law authorizes towns to amend or supersede provisions of the
Town Law as they apply to a particular town, notwithstanding that such
provision is a general law. The provisions of law governing the time within
which real property taxes may be paid without interest are contained in the Real

Property Tax Law (see §924) and, therefore, could not be amended or super- .

-seded by adoption of a local law pursuant to Municipal Home Ruje Law
§10(1)(IiX(d)(3).

Town supervisors are authorized to apply to the county treasurer for exten-
sion of the time for collection of taxes to a day not later than the first day of June,
with certain exceptions not applicable to the instant county (Real Prop Tax L
§938(1). However, this Department has expressed the view that where a county
extends the time for collection of taxes pursuant o §$38, such exterision does
not excuse the payment of interest on taxes not paid by January 31 (1974 Op St
Compt #74-105 (unreported).

Notwithstanding the foregoing discussion, it should be pointed out that
pursuant to Laws of 1977 chapter 2, the interest-free period for payment of 1977
town-county taxes was extended until February 15, 1977, for certain couaties,
including the instant county. This legislation, however, was enacted as a result
of the extremely bad winter weather in 1977 and has no permanent bearing on
the inquiry.

(2) Town Law §22-b contains the prowsxons of law governing the designa-
tion, compensation and duties of the chairman of assessors. Said section
provides in pertinent part as follows:

The town board of any town having more than one assessor may
establish the office of chairman of town assessors and at its first
meeting in each year designate one of such assessors to be chairman
until the first day of January next succeeding such designation.
[Emphasis added]

The Department has expressed the view that there is no legal requirement that
an assessor accept appointment as chairman of the assessors, and that where,
each of three elected assessors refuses appointment as chairman of the assess-
ors, there is no disciplinary action which may be taken by the town board (25
Op St Compt 118 (1969). Likewise, there is no provision of law which would
prevent an assessor who has been designated as chairman of assessors from
resigning that office.
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If the chairman of assessors resigns, it is our opinion that the town should
designate one of the other assessors as chairman (see Town L §64(5). If none of
the assessors will serve as chairman of the assessors at the salary fixed in the
budget (in the situation at hand no such salary was fixed), the town board may
either grant a salary increase from available funds or abolish the chairmanship
(see 22 Op St Compt 156 (1966).

(3) Where a town officer is guilty of any misconduct, maladministration,
malfeasance or malversation in office, he may be removed from office by
application to the State Supreme Court pursuant to the provisions of Public
Officers Law §36. Accordingly, where a chairman of assessors is guilty of such
acts, he may be removed from the office of chairman pursuant to such section.
Whether or not the specific acts involved constitute grounds for removal is a
question of fact to be determined by the court.

Conclusions: (1) There is no authority for extending the time during which
real property taxes may be collecied without interest beyond January 31, and
such authority may not be provided by the adoption of a local law.

(2) There is no legal requirement than an assessor accept appointment as
chairman of the assessors, and there is no provision of law that would prevent an
assessor who has been designated as chairman from resigning that office.

(3) Where a town officer is guilty of any misconduct, maladministration,
malfeasance or malversation in office, he may. be removed from office by
application to the State Supreme Court.

March 3, 1977.

CPINION 77-103

Inquiry: Who is responsible for reviewing the plans for construction of a
firehouse by a fire district, since the fire district is not subject to the town
b':!dmg code and town zoning ordmance"

Statement of Law: We reaffirm our opinion that a fire district, in construct-
ing a firehouse, is not subject to the town building code or the town zoning
ordinance (28 Op St Compt 210 (1972).

We have been asked which governmental body is to review the plans and

construction of the firehouse, since the fire district lacks the resources for such
review, e.g., the plans and constructlon of a town building are reviewed
internally by the town.

The law is clear that the governmental body responsible for. reviewing the
plans and construction of a firehouse is the board of fire commissioners. Such
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board is the governing body of the fire district, and is empowered by statute to
acquire real property and to construct ‘‘suitable buildings’’ (Town L §176(14).
The board has the responsibility of making sure that the firehouse meets its
requirements.

What is troubling is the fact that the fire district does not have in its employ a
trained engineer, architect, or similar professional. Nonetheless, the fire dis-
trict is governed by Education Law §7209(3), which reads in part as follows:

No county, city, town or village or other political subdivision of
this state shail engage in the construction or maintenance of any
public work involving engineering or land surveying for which plans,
specifications and estimates have not been made by, and the construc-
tion and maintenance supervised by, a professional engineer or land
surveyor; provided that this section shall not apply . . . to any other
public works wherein the contempleted expenditure for the com-
pleted project does not exceed five thousand dollars.

This Department has expressed the opinion on several occasions that
§7209(3) requires a fire district, in constructing a firehouse costing more than
$5,000, to employ a licensed engineer to prepare plans and supervise construc-
tion (1976 Op St Compt #76-1207 (unreported); 24 Op St Compt 453 (1968);
18 Op St Compt 213 (1962).

Conclusien: A fire district, in constructing a firehouse, is not subject to the

town building code or town zoning ordinance. A fire district is required,

however, to employ a licensed engineer to prepare plans for a firehouse costing
more than $5,000.

April 4, 1977.

OPINION 77-106

Inquiry: May a county appropriate county funds to purchase an aerial ladder
vehicle and subsequently loan said vehicle to villages and fire districts located
within the county for fire-fighting purposes?

Statement of Law: As a general rule, the powers of municipal corporations,

as creations of the Legislature, are limited and defined by the statutes under .

which they are constituted, and they possess only such powers as are expressly
conferred upon them by statute or necessarily implied thereby (Wells v. Town of
Salina, 119 NY 280, 23 NE 870 (1890). There is no authority, statutory or
otherwise, which would permit a county to appropriate funds for the general
purchase of fire-fighting vehicles (1945 Op Atty Gen 102 (formal). Fire

»
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protection and prevention is a function performed exclusively by fire districts,
villages or cities, as the case may be. Counties are nowhere given the authority
to engage actively in fire protection and prevention.

We note that General Municipal Law §209-j, relating to the establishment of
a county mutual aid program, has been previously interpreted by this Depart-
ment to authorize expenditures for radio communication and coordination
equipment to be used in aid of the county mutual aid plan, since communication
is an incident to the successful operation of such a mutual aid plan {1970 Op St
Compt #70-397 (unreported); 15 Op St Compt 400 (1959); 6 Op St Compt 295

(1950). Even if a mutual aid program were involved in this situation (and we

assume that is not the case), the county would still be without authority to

purchase the fire-fighting equipment in question under the circumstances de- |

scribed.
The foregoing renders academic the question of whether such aerial ladder
vehicle may be loaned to municipalities located within the county.

Conclusion: A county has no authority to purchase fire-fighting apparatus

for the purpose of loaning the same to villages and fire districts.

March 14, 1977.

OPINION 77-115

Inquiry: May a village give a token sum of money annually to four officers
of its volunteer fire department, and, if so, must these officers be members of
the New York State Retirement System?

Statement of Law: A village may not ‘‘give’’ any money or property to
members or officers of a volunteer fire department. That would constitute a gift

to private individuals in violation of State Constitution Article VIII §1. Volun- .

teer firemen are not employees of the village. They are private citizens who

volunteer their services to a private organization, the volunteer fire company or

department.

On the other hand, the village may engage officers or members of awolunteer
fire department as call or part-time paid firemen (Vill L §10-1000(8). While
engaged as paid village firemen, they are not eligible to receive the benefits
accorded to volunteer firemen ( Vol Fire Ben L §5(2)(d). They are then village
employees and are required to become members of the New York State
Policemen’s and Firemen’s Retirement System (Retire & Soc Sec L
§§302(11)(d), 330(a).

It is possible for a paid village fireman to be also.a volunteer fireman, butif he
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sustains injury while performing services as a paid fireman, he is not entitled to
any of the benefits provided for volunteer firemen (Vill L §10-1000(8).

A recent opinion of this Department discusses some of the complications
resulting from such dual status (1976 Op St Compt #76-940 (unreported).

Conclusion: A village may not give an annual token sum of money to
officers of a volunteer fire department. If such officers are compensated by the
village for their performance, either partially or fully, they become paid village
firemen, and while so serving are not entitled to the benefits accorded volunteer
firemen. A paid fireman, whether part-time or full-time, must be a member of
the NYS Policemen’s and Firemen's Retirement System.

April 21, 1977,

OPINION 77-116

Statement of Fact: Town subdivision regulations require plat approval by
the town planning board for a subdivision of five or more lots. The owner of a
large pargel of land conveys more than five lots without applying to the
planning board for plat review and approval. The lots are sold by metes and
bounds descriptions, and no map is filed with the county clerk.

Inquiries: (1) What are the town’s remcdies against the subdivider?

(2) What are the town’s remedies against purchasers of lots from the subdi-
vider? May the town refuse to issue a building permit to the owners of
individual lots?

(3) May action be taken against the county clerk to have the deeds removed
from the record?

(4) What action can the town take to prevent this situation from recurring?

Statement of Law: (1) Town Law §268 is the principal enabling statute
authorizing a town to enforce its subdivision regulations, A town may provide
by ordinance that a violation of its subdivision regulations is punishable by a
fine not exceeding $250 or imprisonment fur a period not to exceed six months,
or both, Each week’s continued violation shall constitute a separate additional
violation. :

Assuniing the existence of such an ordinance, therefore, a town may proceed
to enforce it against a subdivider who has sold lots without obtaining approval
of the subdivision plat. In the absence of an ordinance, however, the town may
not proceed, since Town Law §268(1) is not self-executing.

Even without a town ordinance, the town may institute a court proceeding to

>
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restrain or enjoin the subdivider from further division of land by the sale of lots
(§268(2). Indeed, any three taxpayers of the town residing in the district where
the violation occurred who are aggrieved by the violation may institute an
injunction proceeding, if the town refuses to do so within 10 days after a written
request by a resident taxpayer of the town, :

The town may also deny building permits to the subdivider on the remaining
lots, assuming the existence of local legislation authorizing that remedy. -

Statutory remedies imposed by other governmental authorities against the
subdivider may assist the town’s enforcement of its subdivision regulations.
Real Property Law §334 authorizes the Attorney General to sue to recover a $25
penalty for each lot sold by a subdivider without filing a subdivision map in the
office of the county clerk. Also, the Commissioner of the State Health Depart-
ment may bring an action to recover a civil penalty up to $1,000 for a violation
of subdivision regulations in Public Health Law §§1115 et seq. (see §12 of that
law).

(2) The question whether the town has remedies against persons who pur-
chased lots from the guilty subdivider is a more difficult problem. As this

Department stated in an earlier opinion (22 Op St Compt 41 (1966), we believe .

that the provisions of Town Law §§268, 275 and 277, relating to the enforce-
ment of subdivision regulations, were intended to apply to subdividers them-
selves and not to individual purchasers from the subdivider, particularly good
faith purchasers for value. On the other hand, this Department is of the opinion
that purchasers who are in collusion with the subdivider or who participate in a
scheme by the subdivider, such as ‘‘checkerboarding,” to circumvent subdivi-
"sion regulations, may be subject to some of the same penalties applicable to the
subdivider, as discussed above.

Court decisions in New York are inconclusive on the question of whether a
municipality may deny a building permit to, or impose other sanctions upon;.a
person who purchases a lot from a noncomplying subdivider (Adams v. Incor-
porated Village of Westhampton Beach, 71 M2d 579, 336 NYS2d 662 (1972)
— building permit denied; In re Schwartz, N.Y.L.J., 5 Oct., 1964, p. 20,
col. 8 — building permit granted; see also Fullam v. Kronman, 51 M2d 1079,
275 NYS2d 44, aff’d 31 AD2d 947, 298 N'YS2d 865, aff’d 26 NY2d 725, 308

-NYS2d 880 (1970). Language in the Adams case cited above tends to support
the imposition of sanctions against individual purchasers. But other jurisdic-
tions have held that innocent purchasers for value may obtain a buildin permit
(Keizer v. Adams, 2 Cal2d 976, 471 P2d 983, 3 Cal Rptr 183 (1970); State
ex rel Craven v. City of Tacoma, 385 P2d 372 (Wash Sup Ct, 1963); see
Rathkopf, the Law of Planning and Zoning, Vol. 3, pp. 71-121 - 71-129),

(3) A town is not authorized to bring an action against the county clerk to
remove from the record deeds from a noncomplying subdivider to individual
purchasers. A purchaser may be able to rescind a lot sale if there was fraud or
misrepresentation by the subdivider. But we are not aware of any statute
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autliorizing a town to sue to compel the county clerk to expunge the record.

(4) With respect to future preventive actions, the town may adopt the
penalties or remedies discussed in section 1 above. This Department has
previously expressed the opinion that a town may not require all deeds of land
within the town to be submitted to a town official for stamping prior to their
recording in the office of the county clerk (1974 Op St Compt #74-1060
(unreported). The discussion in Rathkopf, cited above, may suggest other
possible remedies.

Conclusions: (1) A town may, by ordinance, enforce its subdivision regula-
tions against a subdivider, who sells lots without obtaining plat approval, by
imposing a civil or criminal penalty or by denying building permits on remain-
ing lots. A town may also enjoin the subdivider from selling additional lots.

" (2) Itis doubtful that a town may deny a building permit to, or impose other
sanctions against, an innocent purchaser for value of a lot from a noncomplying
subdivider. _

(3) When a subdivider conveys a lot without first obtaining approval of the
subdivision, a town may not bring an actior against the county clerk to remove
the deed of record. . :

(4) A town may not require all deeds of land within the town to be submitted
to a town official for stamping prior to their recording iit the county clerk’s
office.

April 14, 1977.

OPINION 77-125

Inquiry: May a member of a board of trustees of a public library be
appointed library treasurer?

Statement of Law: The library board of trustees, of course, has the power to
appoint library officers and employees (Educ L §226(7). However, we point
out that it would be improper for the board of trustees to appoint one of their
number as an officer or employee of the library (18 Op St Compt 34 (1962).

InWood v. Town of Whitehall (120 M 124, 197 NYS 789, aff’d 206 AD 786,
201 NYS 959(1923), the Supreme Court, Washington County, held that where -
a town board was vested with the power to appoint a police justice, the
appointment by the board of one of its own members was illegal. The court
stated in part:

An appointing board cannot absolve itself from the charge of ulterior
motives when it appoints one of its own members to an office . . . .
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The opportunity improperly to influence the other members of the
board is there. No one can say in a given case that the opportunity is or
is not exercised.

Accordingly, this Department is ¢, the opinion that a trustee of a public
library may not be appointed library treasurer.

Conclusion: A member of a board of trustees of a public library may not be
appointed library treasurer.

March 8, 1977.

OPINION 77-128

Inquiry: May surplus funds of a part-county health district which has been

dissolved and has no outstanding liabilities be transferred to the county general.

fund?

Statement of Law: Title 3 of Article 3 of the Public Health Law (§§340-357)
contains the provisions of law applicable to county and part-county health
districts. Section 346(2) provides that the board of supervisors shall levy a tax
upon the taxable property within the part-county health district to the extent
necessary to provide funds to meet appropriations for such health district.

Public Health Law §355 contains the provisions of law governing the
dissoiution of a county or part-county health district. However, the said section
does not provide for the manner inn which a surplus in a part county health
district should be handled.

Inasmuch as an appropriation for a part-county health district is raised from
a different tax base than the appropriation for county general fund purposes, it
would be inappropriate to transfer surplus funds of such district to the county
general fund. It is our opinion that any such surplus should be creditec o the
taxpayers within the area which had comprised the part-county health district.
This is accomplished by crediting the surplus to the account for towns and cities
(Account No. 430 in the Uniform System of Accounts for Counties Manual).

Conclusion: Surplus funds of a part-county health district which has been
dissolved and has no outstanding liabilities may not be transferred to the county

general fund.

. March 21, 1977.

Lo
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OPINION 77-133

Inquiry: May a county contract with a private collection agency for the
collection of amounts due the county mental health department and the county
public health department? ‘ :

Statement of Law: Counties are authorized to enter into contracts for lawful
county purposes (see County L §215(2) and may appropriate county funds
therefor. If the county board of supervisors determines that it would serve the
best interests of the county to contract with a collection agency for the collection
of past accounts due and owing the county, then it may by resolution, ordinance
or local law (Mur HRL §10(1)(i) authorize the appropriate connty officer to
enter into a contract with such a collection agency. If the amount to be paid
p'ursuént to said contract exceeds the sum of $3,500, or if such amount is to be
contingent upon the moneys collected and is anticipated to exceed the said sum,
then, in either event, the contract should be let only after competitive bidding
(Gen Mun L §103(1); 1973 Op St Compt #73-890 (unreported); see also 1976
Op St Compt #76-854 (unreported).

We note that the use of such a collection agency should be more or less a
device of the last resort. The usual efforts to enforce collection should first be
made by the appropriate county officers and/or employees so that the county
does nat place itself in the position of paying additional moneys for services
normally performed by its own personne{. This is, of course, a matter to be

determined by the county board of supervisors, in the exercise of its discretion
(1976 Op St Compt #76-854 (supra).

Conclusion: Subject to competitive bidding requirements, a county may
enter into a confract with a private collection agency for the collection of
amounts due the county.

March 30, 1977.

OPINION 77-137

Inquiry: Does the tax exemption provided by Real Property Tax Law §485-b
include special assessments, water rents and sewer rents?

Statement of Law: Laws of 1976 chapter 278 added a new §485-b to the

Real Property Tax Law to provide a partial exemption (the ‘*business invest-
ment exemption’’) from real property taxes for owners of commercial and
industrial ‘properties who undertake new construction or alter existing im-
provements on such’ properties. Section 485-b(1) provides as follows:
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1. Real property constructed, altered, installed or improved sub-
sequent to the first day of July, nineteen hundred seventy-six for the
purpose of commercial, business or industrial activity shall be
exempt from taxation, special ad valorem levies and service charges
to the extent hereinafter provided. :

Real Property Tax Law §102(15) defines a special assessment as follows:

15. ‘*Special assessment’’ means a charge imposed upon bene-
fited real property in proportion to the benefit received by such
property to defray the cost, including operation and maintenance, of a
special district improvement or service or of a special improvement
or service, but does not include a special ad valorem levy.

In view of the above-quoted provisions, the exemption from taxation granted
by §485-b clearly does not include special assessments.

The question of whether the exemption granted by §485-b extends to water
rents and sewer rents arises because of the definition of the term ‘‘service
charge’’ contained in Real Property Tax Law §102(13-a). Said section provides
in pertinent part as follows:

13-a. ‘‘Service charge’’ means a charge, other than a special ad

~ valorem levy or a special assessment, imposed upon real property by

or on behalf of a county, city, town or village, to defray the cost of
such services, for the following purposes: . . . saritation; and
water supply. [Emphasis added]

supply. [Emphasis added]

In light of the above-emphasized portion of §102(13-a), we have been asked
whether water rents and sewer rents are included within the meaning of the term
‘‘service charge’’ as used in said section. An opinion rendered by the State
Board of Equalization and Assessment (2 Op SBEA #2-32 (1973) answers
this very question in the negative.

The Department of Audit and Control agrees with the position taken by the
State Board. Accordingly, since water rents and sewer rents are not *‘service
charges’’ within the meaning of that term as it is used in the Real Property Tax

" Law, the exemption granted by §485-b does not include water and sewer rents.
We should also point out that notwithstanding the foregoing discussion, the

service charge concept contained in § 102(13-a) and related sections (Real Prop
Tax L §§400, 420, 428) has not yet taken effect (see Laws of 1976 chapter 98
postponing the effective date of amendments to the sections mentloned until
April 1, 1977). Accordingly, the concern about service charges is unwarranted.

In fact, there exists the possibility that said amendments may be repealed before
they ever take effect.

~ Conclusion: The exemption provided by Real Property Tax Law §485-b
does not include special assessments, water rents or sewer rents.

March 3, 1977.

T
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OPINION 77-138

Inquiry: Does a village have the authority to enact speed limits and other
traffic regulations by local law, and how are moneys collected for fines and

penalties imposed for violations of vehicle and traffic regulations, State and
local, distributed to the village?

Statement of Law: Vehicle and Traffic Law § 1640 authorizes a village to
adopt a wide variety of traffic regulations ‘‘by local law, ordinance, order, rule
or regulation.’” Sections 1643 and 1644 authorize a village to establish speed
limits by similar means. Under the current Village Law, villages must legislate
by local laws rather than ordinances.

A recent opinion of the Attorney General contains a full discussion of how
fines and penalties collected for speeding violations are distributed to a vxllage
(1975 Op Atty Gen 171 (informal).

Briefly, fines collected for violations of State speeding laws are paid to the
State, but a village is entitizd to receive the fees set forth in General Municipal
Law §99-1 (Veh & Tr §1803(1)(c), (2). Fines collected for violations of
village speeding laws are returned in full to the village up to a limit of $2.00 per
year for each inhabitant of the v1llage (Veh & Tr L §1803(1)(b),(5). In order to
assure that a village recovers all the fine moneys due it, the village court should
specify the nature of the offense, whether State or local, in its monthly report to
the State Comptroller (§1803(8). Some villages fail to recover moneys due
them because they fail to identify village speeding violations.

Fines and penalties collected for traffic violations other than speeding,
which are authorized by Title VII of the Vehicle and Traffic Law (including
village regulations adopted pursuant to §1640), are paid in full to a village in
which the office of village justice is established (§1803(1)(b), whether or not
the regulations are State or local. This takes place after all fines and penalties
have first been paid to the State Comptroller (§1803(8).

Conclusion: A village may by local law adopt traffic regulations and speed
limits as authorized by applicable sections of the Vehicle and Traffic Law, and
the distribution of fines and penalties to the village for violations of vehicle and
traffic laws are governed by pertingnt provisions of the Vehicle and Traffic Law
an¢' the General Municipal Law.,

March 12, 1977,

OPINION 77-143

Inquiries: (1) In the absence of an appointed board of fire commissioners,
can a village board of trustees perform the functions which would normally be

x
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performed by the board of fire commissioners?
(2) Can a village fire department comprised of a volunteer fire company be
committed to provide fire protection outside the village without its consent?

Statement of Law: (1) Village Law §4-412 provides for the general powers
of the board of trustees. As part of its general powers, the board of trustees may
create various boards, among which is a board of fire commissioners (Vill L
§3-308(1). '

Village Law §10-1006(12) specifically authorizes that:

In a village where there is no board of fire commissioners, the
board of trustees shall have the powers and perform the duties of such
board which are prescribed in this section.

Accordingly, until the board of trustees establishes a separate board of fire
commissioners, the board of trustees continues to exercise the functions which
would otherwise be undertaken by a board of fire commissioners (1974 Op St
Compt #74-1140 (unreported)

Village Law §3-301, which states that ‘‘not more than two members of the
board of trustees may be members of each board £~ commission,’’ would
apply only with respect to membership by village trustees on a separate board,
such as the board of fire commissioners. But where the board of trustees has not
appointed a separate board of fire commissioners, the above-mentioned provi-
sion of §3-301 would not apply because then the whole board of trustees ‘“‘acts”’
as the board of fire commissioners, at least until it establishes a separate board
(1953 Op St Compt 6062 (unreported).

(2) General Municipal Law §209-d, which deals with contracts for outside

service by volunteer fire departments and companies, states as follows:
Notwithstanding any other provision of law, no contract shall be

made by a municipality or fire district whereby the services of a
volunteer fire department or company are to be supplied outside of
such municipality or fire district to provide (1) fire protection . . .
unless such volunteer fire department or company consents thereto.
[Emphasis added]

Hence, approval expressed by the volunteer fire company is requisite to the

validity of a contract between the village and the town (13 Op St Compt 156

(1957); 13 Op St Compt 120 (1957). Furthermore, the volunteer firé company

signs for itself and the village board signs for the village, as a party to the

contract and not on behalf of the firemen. .

Conclusions: (1) In the absence of an appointed board of fire commission-
ers, a village board of trustees performs the functions which would normally be

performed by the board of fire commissioners.
(2) Consent of a volunteer fire company is necessary to a fire protection
contract between a village and a town.

March 23, 1977.
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OPINION 77-147

Iriquiry: May a town use Title Il moneys (Public Works Employment Act of
1976, Pub L 94-369, ** Antirecession Fiscal Assistance Act’’) for legal fees and
publication costs incuired in the recodification and adoption of a revised town
zoning ordinance?

Statement of Law: A prior opinion sets forth basic guidelines for the
permissible expenditure of Title II moneys (32 Op St Compt 161 (1976).
That opinion states that local governments receiving grants pursuant to the
federal statute should use such grants for the maintenance and expansion of
basic and essential governmental services (see §204 of the Act). While in the
final analysis the determination of the proper utilization of Title 11 moneys must
be made by the local governing beard, we are of the opinion that from the facts
presented to us, Title Il moneys niay be utilized for legal fees and publications
costs incurred in connection with the revision and reccdification of the town’s
zoning ordinance.

Interim regulations issued by the Office of Revenue Sharing, which is
monitoring the expenditure of Title II funds, include, as one of several permis-
sible expenditure areas, a category of ‘‘general administration”’ (see 31 CFR
§52.40(a). We believe that costs incurred in connection with the recodification
and revision of the town’s zoning ordinance could be paid with Title Il funds.
We reiterate, though, that the final decision to do so must be made by the town
board.

Conclusion: A town board must ultimately decide whether Title 1I funds
may be used to pay the costs incurred in connection with the recodification and
revision of the town’s zoning ordinance.

March 21, 1977.

OPINION 77-152
Inquiry: May a town library building be used for a ‘‘Food Co-op?”’

Statement of Law: There is, generally, no authority for municipal property

to be used for purely private purposes. Consequently, the town library building .

may not be used for the purposes of a private ‘‘Food Co-op.’’ Such use is nota
municipal or library purpose and, thus, would be violative of State Constitution
Ariicle VIII §1, which prohibits a town from giving or loaning money or
property to or in aid of any individual, private corporation or association, or
private undertaking.
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Conclusion: A town library building may not be used for a **Food Co-op."’

April 5, 1977.

OPINION 77-156

Inquiry: Is it permissible for a village to continue group life insurance
coverage for its employees after they retire? :

Statement of Law: General Municipal Law §93(2) authorizes a municipality
to purchase group life insurance for its active employees. However, neither that
statute nor any other statute authorizes a municipality to purchase group life
insurance for its retired employees at municipal expense.

In a prior opinion (1971 Op St Compt #71-369 (unreported), we stated the
foilowing:

The authority of a town board to establish a group life insurance plan

. for town employeés is provided in section 93 of the General Munici-
pal Law and 204 of the Insurance Law. We interpret said sections of
law to be limited in application exclusively to coverage affecting
active municipal employees. [Emphasis supplied]

The above-quoted opinion would apply to villages as well as towns.

Although there has been no mention of a collective bargaining agreement, we
consider it appropriate to discuss whether or not the village could accomplish
the desired result pursuant to such a bargaining agreement under the Taylor Law
(Civ Serv L §§200 et seq.). We think that it could not, for reasons based on the
following rationale.

In Bd. of Ed. of UFSD No. 3 of Town of Huntington v. Assoc. Teachers of
Huntington, Inc. (62 M2d 906, 310 NYS2d 929, mod 36 AD2d 753, 319
NYS2d 469, mod 30 NY2d 122, 331 NYS2d 17 (1972}, the Court of Appeals

stated that a subject would be proper for collective bargaining as a ‘“‘term or |

condition of employment’’ unless:
some other applicable statutory provision explicitly and definitely
prohibits the public employer from making an agreement as to a
particular term or condition of employment. [Emphasis supplied]

It is our opinion that a statutory prohxbmon does exist against a mun1c1pa11ty
paying for group life insurance premiunis for its retired employees. Civil
Service Law §201(4) provides, among other things, that “terms and conditions
of employment’’ under a collective bargaining agreement shall not .m?lude
payments to an insurer to provide ‘‘payment to retirees or their beneficx.arles.”
The effect of §201(4) is restricted somewhat by the provisions,of Retirement
and Social Security Law §470 and Laws of 1976 chapter 491 (as amended), but
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such restriction does not go to or affect the statutory prohibition described
above. ) )

Consequently, it is our opinion that the village may not, either under General
Municipal Law §93(2) or pursuant to a collective bargaining agreement, pay
group life insurance premiums for its retired officers or employees.

In passing, we should mention that in another opinion (1975 Op St Compt
#75-57 (unreported) we stated that:

a municipality is barred from purchasing individual life insurance
policies for its officers and employees, whether pursuant to collective
bargaining or otherwise. [Emphasis supplied]

Thus, for the same reasons previously set forth, the village would also be
prohibited by law from paying all or any part of the cost of converting the group
life coverage to individual life coverage upon retirement, just in case that might
be the next issue raised by the village employees. ’ '

Conclusion: A village may not continue group life insurance for its
employees after they retire.

April 15, 1977.

OPINION 77-166

Inquiry: May the City of Hudson Industrial Development Agency acquire
real property owned by the city but located in a contiguous municipality?

Statement of Law: General Municipal Law §858 lists the purposes and
powers of an industrial development agency, including the power ‘‘to acquire
by purchase, grant, lease, gift, condemnation, or otherwise and to use, real
property or rights or easements therein necessary for its corporate purposes .
and (t)o do all things necessary or convenient to carry out its purposes and
exercise the powers expressly given in this title.”

This general grant of powers, however, must be read in conjunction with the
statute which establishes this particular industrial development agency. In this
case, General Municipal Law §902-b states as follows:

For the benefit of the city of Hudson and the inhabitants thereof, an
industrial development agency, to be known as the City of Hudson
Industrial Development Agency, is hereby established for the ac-
complishment of any or all of the purposes specified in title one of

 article eighteen-A of this chapter. It shall constitute a body corporate

and politic, and be perpetual in duration. It shall have the powers and
duties now or hereafter conferred by title one of article eighteen-A of

. . .
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this chapter upon industrial development agencies and provided that

the exercise of the powers by such agency with respect to the acquisi-

tion of real property whether by purchase, condemnation or other-

wise, shall be limited to the corporate limits of the city of Hudson, and

such agency shall take into consideration the local zoning and plan-

ning regulations as well as the regional and local comprehensive land

use plans. [Emphasis added] :

Using this section to amplify the general powers granted in §858, it becomes

clear that the City of Hudson Industrial Development Agency may not acquire
any real property which is located outside of the corporate limits of the City of
Hudson. We are aware that General Municipal Law §854(4) authorizes indus-
trial development agencies, generally, to acquire property outside (as well as
inside) their respective municipalities, but we believe that the specific provi-
sions of §902-b are controlling in this instance.

Conclusion: The City of Hudson Industrial Development Agency may not
acquire property owned by the city and located outside the corporate limits of
the city. : .

March 21, 1977.

OPINION 77-177

Inquiry: Where a town of the first class does not have a police department or
is not part of a county police district, is the town authorized to appoint
constables or is it limited to the designation of enforcement officers, pursuant to
Uniform Justice Court Act §110, to serve and execute the processes of the town
justice court?

Statement of Law: Town Law §20(1)(b) authorizes the appointment, ina _

town of the second class which does not have a police department, of as many
constables as the town board may determine to be necessary. Subdivision (1)(a)
of §20 provides that in any town of the first class in which a town police
department has been established, or which is a part of a county police district,
the town board may appoint not more than four civil officers who shall possess
all the powers and duties of constables in civil actions and proceedings only.
There is no authority contairied in the Town Law for the appointment of
constables in a town of the first class, whether or not such town has a police
department or is part of a county police district. Nor may such town appoint
civil officers pursuant to §20(1)(a), unless there is a police department in the
town or the town is part of a county police district. However, town justice court
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enforcement officers may be appointed as provided in Uniform Justice Court
Act §110.

While, as noted above, there is no express authority contained in the Town
Law for the appointment of constables in towns of the first class, consideration
must be given to the broad powsrs of towns under the Municipal Home Rule
Law. Section 10(1)(ii)(a)(1) authorizes municipalities to adopt local laws, not
inconsistent with the State Constitution or any general law, relating to the
powers, duties and number of its officers and employees. Further,
§10(1)(Ai)(d)(3) authorizes a town to amend or supersede in its application to it
any provision of the Town Law relating to the property, affairs or government
of the town or to other matters in relation to which and to the extent to which itis
authorized to adopt local laws by §10, with certain exceptions not pertinent
here. .

The existence of the office of constable in a town of the first class is not
inconsistent with any general statute or any provision of the State Constitution.

Accordingly, it would seem that the town in question could adopt a local law
providing for the appointment of constables, notwithstanding the absence of
specific authority to do so in the Town Law, and, consistent with general
statutes, prescribe in such local law their powers, duties, and functions, If a
constable is appointed, then he would function as an enforcement officer under
Uniform Justice Court Act §110.

Conclusion: A town of the first class may appoint constables in the exercise
of its home rule powers.

April 12, 1977.

OPINION 77-181

Inquiry: May a village adopt a local law increasing supplemental pension
payments made to widows of deceased retired policemen so that total pensions
would exceed $1,200 per year?

Statement of Law: Retirement and Social Security Law §162 authorizes
villages and other municipalities to adopt local laws providing for supplemental
pension payments to widows of deceased retired policemen. Section 162(3),’
however, limits the total pension of such widows to $1,200 per year.

The State Legislature has enacted several special bills in recent years au-
thorizing specific municipalities to adopt additional supplemental pension
payments to such widows, bringing their total pensions up to $2,400 per year (L
1976 chs 299 (Village of Irvington), 951 (Village of Larchmont); L 1975 chs
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683 (Village of Elmsford), 689 (Town of Mamaroneck). _
The enactment -of these special laws means that Retirement and Focial
Security Law §162(3) is no longer a general law, at least as respects villages and
towns, since it does not apply to all villages and to all towns. Nevertheless, a
village may not increase the $ 1,200 annual limitation by local law without State
legislative authorization because Retirement and Social Security Law §1 13(b)
provides, in part, as follows:
Notwithstanding any inconsistent provisions of any general, spe-
cial or local law, ordinance or city or village charter, no municipality
shall have power to add, change, modify, supersede, amend or repeal
any provision relating to contributions payable to or pensions, an-
nuities, or other benefits payable by any pension or retirement system
or fund administered by such municipality or an agency thereof for
the benefit of officers or employees of such municipality, except as
providéd herein or in article four or article six of this chapter,
While approving special bills last year, the Governor stated that a
‘‘piecemeal approach towards authorization of local governments to supple-

ment pension payments is inappropriate and unwise’’ (Governor’s Memoran- '

dum #52, 7/27/76). He went on to state that he would introduce legislation in
1977 amending Retirement and Social Security Law §162 to increase the
$1,200 per year limitation, thus making it unnecessary *‘for localities to seek
specific and particular State authorization for additional supplemental pay-
ments.”’

Conclusion: A village may not, without State legislative authorization,
adopt a local law providing for additional supplemental pension payments to
widows of deceased retired policemen which would result in total pensions
exceeding $1,200 per year.

April 19, 1977.

OPINION 77-190

Inquiry: May salaried county employees receive their regular salaries for
snow emergency days when the county office buildings were closed by order of
the Governor and the chairman of the county legislature?

Statement of Law: It is our opinion that the county not only may, but should,
pay the regular compensation of its salaried employees on days when it is
impossible for such employees, as a whole, to reach their places of employment
because of sndw emergency where, pursuant to the order of either the State or
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county government, or both, the county buildings were closed. This has to be
regarded as an absence which is wholly involuntary on the part of the county
work force, somewhat akin to an act of God which would render contracts
unenforceabie under the law of contracts.

We are of the opinion that when the county legislature fixes annual salaries
for its salaried employees, such salaries are intended to cover both those days
when the whole county work force would normally work and those days when,
by reason of weekends, holidays and natural emergency, the entire work force
would not be expected to be at work. If statutory authority is needed as a basis
for making the determination to pay these salaries under such conditions, we
believe that it exists in General Municipal Law §92, which authorizes paid
leaves of absence for municipal employees in the discretion of the municipal
governing board. We think that a mass paid leave of absence is mdncated under
the circumstances described.

We do feel that a different result will necessarily have to obtain with respect
io hourly rated employees who necessarily would have to perform their duties in
order to receive their hourly pay.

Conclusion: A county may pay salaried employees their regular salaries for
days when the county buildings are closed because of a snow emergency.

March 4, 1977.

OPINION 77-192

Inquiry: Does the absence of the town clerk from a special meeting of the
town board validly convened pursuant to Town Law §62 render invalid a
resolution adopted at such meeting which authorized the superintendent of
highways to advertise for bids for the purchase of highway equipment?

Statement of Law: Attendance at lawfully convened town board meetings
and the keeping of complete minutes thereat is the statutory obligation of the
town clerk (Town L §30(1). Yet, the town clerk's failure to attend such a
meeting does not render invalid any resolutions or motions adopted at such
meetings. In an opinion from the Attorney General (1963 Op Atty Gen 85
(informal), it was stated that a resolution or motion passed by a town board, if
otherwise valid, is not invalid because the town clerk fails to record it in the
minutes. This Department has taken the same position (23 Op St. Compt 231
(1967); see Parr v. President and Trustees of the Village of Greenbush, 172 NY
463, 40 NYS 325 (1878). Nor would such resolution or motion be invalid by
reason of the town clerk’s absence (Roth v. Loomis, 54 M2d 39, 281 NYS2d
158 (1967).
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Therefore, we are of the opinion that the town clerk’s absence from.a
lawfully convened special meeting of the town board does not render invalid
any resolutions adopted at such meeting.

Conclusion: The town clerk’s absence from a lawfully convened special
meeting of the town board does not render invalid resolutions adopted at s‘uch
meeting. :

April 1, 1977.

OPINION 77-196

Inquiry: Is a sheriff entitled to mileage fees where the person to be served
with a paper cannot be located and service is not actually made?

Statement of Law: Civil Practice Law and Rules 8012(a) provides as
follows: :
A sheriff is entitled to twenty cents for each mile necessarily travelled
in performing the following services, payable in ad‘vance:
L. inserving or executing a mandate upon or against one person,
or upon or against two or more persons in the course of one journey,
computed from the nearest office of the sheriff in the coEmty to the
place of service or execution, and return . . . .[Emphasis added]
The statute contemplates service of the mandate, not merely an attempt at
service. .

This Department, when interpreting similar language in former Civil Prac-
tice Act §1558 (upon which 8012(a) is based), has stated that a sheriff is not
entitled to mileage fees for an unsuccessful attempt to serve or execute process
(1958 Op St Compt #58-445 (unreported); 1952 Op St Compt #5692 (unre-
ported). More recently, we expressed the opinion that a constable, who, under
Uniform Justice Court Act §1911(b) is entitled to *‘the same fees to which a
sheriff would be entitled for like services in supremie court,”’ is not entitled to
mileage fees where he attempts service but fails to locate the person to be.served
(1970 Op St Compt #70-761 (unreported); 20 Op St Compt 213 (1964); 10 Op
St Compt 172 (1954). Since Uniform Justice Court Act §1911(b), in ?ssenf:e,
incorporates the terms of Civil Practice Law and Ruies 8012(s) regarding
sheriff’s fees, the interpretations in the above-cited opinions as to a constable’s
mileage fees would likewise apply to a sheriff’s mileage fees.

Con¢lusion: A sheriff is not entitled to mileage fees if the person to be served
with a’paper cannot be located and no service is actually made.’

April 1, 1977.
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OPINION 77-207

Inquiry: May a town councilman whose term will expire at the end of this
year be appointed to fill a vacancy in the office of town assessor, which vacancy
will occur October 1 of this year by reason of the retirement of the incumbent
assessor, the dual office-holding to last only three months because the council-
man will not be running for office to succeed himself?

Statement of Law: Town Law §64(5) covers this situation. It deals with
vacancies in office and provides, in part, that *‘A person, otherwise qualified,
who is a member of the town board at the time the vacancy occurs may be
appointed to fill the vacancy provided that he shall have resigned prior to such
appointment,”’ .

Accordingly, it is our opinion that in order for a town councilman to be
appointed to fill a vacancy as appointive assessor of that town, he would first
have to resign as councilman. This result would not be affected by the possibil-
ity that he would not receive dual compensation as both councilman and
assessor if he were permitted to hold both offices. Further, the result is not
changed by any of the provisions of Real Property Tax Law Article 15-A, and
especially by any of the provisions of §1522 thereof dealing with the appoint-
ment, term of office and qualifications of a town assessor.

Conclusion: In order for a town councilman to be appointed to fill a vacancy

as appointive assessor of the same town, he would first have to resign as
councilman.

March 9, 1977.

OPINION 77-208

Inquiry: May a village mayor and trustees use gasoline from the village
pump when required to operate their private cars on official village business?

Statement of Law: Our answer is in the negative. Village Law §5-524(7)
provides the only two ways, in the alternative, in which gasoline for such a
purpose may be supplied, and, in each case, this must be accomplished by
reimbursement of the particular officer after the fact, Insofar as applicable,
§5-524(7) provides as follows: ; "

- The actual and necessary expenses of all officers and employees
incurred in the performance of their official duties shall be a village
charge. The board of trustees of any village, in lieu of auditing and

i
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allowing the claim of a village officer or employee for actual and
necessary expenses for travel, may determine by resolution to allow
and pay such officer or employee a reasonable mileage allowance for
use of his own automobile for each mile actually and necessarily
traveled by him in the performance of the duties of his office or
position . . . .

There are also numerous practical objections, and possibly some constitu-
tional objections (see State Const Art VIII §1, prohibiting public gifts to
individuals), to the use of village gasoline by these officers, but we think that
the above statutory provisions are sufficient. Reimbursement either for actual
and necessary travel expense or for miles actually traveled under a mileage
allowance is all the statute allows. Other devices for supplying gasoline are
unauthorized.

Conclusion: The mayor and trustees of a village may be compensated for
official use of their private cars only by one of two methods: (1) by reimburse-
ment for actual and necessary expenses; or (2) by a reasonable mileage al-
lowance. ‘

March 9, 1977,

OPINION 77-211

Inquiry: Where a city has received a Community Development Block Grant
pursuant to the Housing and Community Development Act of 1974 (Pub L
93-383), must the city adhere to the competitive bidding requirements govern-
ing purchase contracts in excess of $1,500 and public works contracts in excess
of $3,500?7

Statement of Law: Regulations promulgated by the United States Depart-

ment of Housing and Urban Development, which is monitoring the Housing
and Community Development Act of 1974, state that with respect to the
procurement of supplies, materials and services with federal moneys received
under the Act: R

formal advertising, with adequate purchase description, sealed bids,

and public openings shall be the required method of procurement

. . . However, procurements of Ten Thousand ($10,000.00) Dollars

or less need not be so advertised unless otherwise required by state or

local law or regulations . . . . [Emphasis supplied]

The underscored language quoted above (24 CFR 570 (Subpart 3) clearly

indicates that a municipality located in this State is bound to adhere to the

o
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requirements of General Municipal Law §103, including the dollar amounts
above which competitive bidding is required.

Therefore, it is our opinion that the competitive bidding requirements of
General Municipal Law §103 are applicable to the expenditure by a city of

moneys received pursuant to the Housing and Community Development Act of
1974 (Pub L 93-383).

anclusion: The expenditure of moneys received by a city pursuant to the
Housx.ng .and Community Development Act of 1974 is subject to the competi-
tive bidding requirements of the General Municipal Law.

April 19, 1977.

OPINION 77-223

Inquiryf May a town use Title II funds (Public Works Employment Act of
1976, Public Law 94-369, the ‘‘ Antirecession Act”) for the salaries of current
employees and for the payment of empioyees’ fringe benefits?

Statement of Law: We have been advised by representatives of the Office of
Revenqe Sharing in Washington that since Title II moneys should be used for
% the maintenance of basic services customarily provided to county residents,
both salaries and fringe benefits of county employees may be paid with Title II
funds. Indeed, the thrust and intent of Title Ii is directed at the payment of
sal.a'ries and fringe benefits for local government employees. Therefore, it is our
opinion that funds received pursuant to Title II of the Public Works Employ-
ment Act of 1976 may, and should, be utilized for the payment of salaries and
fringe benefits of county employees (see also 32 Op St Compt 163 (1976).

Conclusion: Title Il moneys may be utilized for the payment of employees’
salaries and fringe benefits.

April 4, 1977.

OPINION 77-226

Statement of Fact: A town wishes to establish a capital reserve fund to pay
for the cost of a complete reassessment of the town, and a capital reserve fund to
pay for the cost of remodeling a school building, which the town is considering
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purchasing in the future. The town wishes to utilize federal revenue sharing
funds for inclusion in such reserve funds.

Inguiry: Is such a procedure permissible?

Statement of Law: Pursuant to United States Public Law 94-488, which
extended and modified the federal revenue sharing program (Pub L 92-512, the
Federal Revenue Sharing Act of 1972), municipalities may expend federal
revenue sharing funds in the same manner as they may spend their own moneys,
subject to the same restrictions. In addition, a recipient local government which
receives federal revenue sharing funds must:

use, obligate or appropriate such funds within 24 months from the
end of the entitlement period to which the entitlement is applicable
... (31 CFR §51.100(b).

In other words, a municipality which has received federal revenue sharing
funds must spend or appropriate such funds within two years after the receipt
thereof. Essentially, then, the question is whether the establishment of a capital
reserve fund, and the payment of revenue sharing funds into such fund within
two years after the receipt thereof, constitutes a use, obligation or appropriation
within the meaning of the federal regulations. We are of the opinion that this
question must be answered in the affirmative. Once moneys are paid into a
capital reserve fund, they are, in effect, “‘frozen’’ until such time as they are
actually expended for the purpose for which the reserve fund was originally
established. Therefore, we are of the opinion that payment of federal revenue
sharing funds into a capital reserve fund within two years after the receipt
thereof constitutes a use, obligation or appropriation within the meaning of the
federal regulations.

We do wish to add some comments concerning the establishment of capital
reserve funds for the purposes mentioned. It would appear that the reconstruc-
tion and remodeling of a surplus school building (if and when itis purchased by
the town) would constitute a capital purpose for which a capital reserve fund

could lawfully be established (Gen Mun'L §6-c(l)(B); see also Loc Fin L *

§11.00(a)(11)(12), wherein a period of probable usefulness for the issuance of
obligations is set forth for remodeling, etc. of buildings). Similarly, it would
appear that the reassessment of the town constitutes a capital purpose for which
a capital reserve fund may be established (see Loc Fin L §11.00(a)(53%, wherein
the appraisal of real property for assessment purposes is given a period of
probable usefulness).

We note also that since we are concerned with capital purposes which consist
of specific capital improvements, the provisions of General Municipal Law
§6-c(4) would come into play. That section provides, in part, as follows:

If the governing board authorizes the establishment of a capital
reserve fund for the financing of all or part of the cost of the
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construction, reconstruction or acquisition of a specific capital im-
prox./ement or the acquisition of a specific item or specific items of
equipment, it shall set forth in such authorization the estimated
ma{dmum cost thereof. However, if the authorization by such gov-
erning boa.rd of the issuance of obligations for such capital improve-
ment . . . is required by law to be subject to a permissive or manda-
tory referendum, then the authorization of the establishment of such a
fund shall be subject to a permissive referendum. In the event that the
authorization by such governing board of the issuance of obligations
for such capital improvement . . . is required by law to be subjecttoa
permissive or mandatory referendum only if such obligations are to
ha.ve_: a maturity of more than five years or not less than some other
minimum period, then the authorization of the establishment of such
a fund shall be subject to a permissive referendum only if the period
of probable usefulness of such capital improvement . . . is equal to or
more than such minimum period of maturity.

It should be noted that the period of probable usefulness with respect to the
reassessment is five years (Looc Fin L §11.00(b)(53), with the result that there
would be no referendum requirements in connection with the establishment of
that capital reserve fund, under the above-quoted statutory language. There
would, however, appear to be referendum requirements in connection with the
remodeling project (see Loc Fin L §11.00(a)(12).

We aiso wish to mention Town Law §55, which provides that the town board
of a suburban town may establish a general reserve fund for the financing of all
or part of the cost of town objects or purposes having periods of probable
usefulness of at least five years (see Loc Fin L §11.00), with certain exceptions
not re'le\'/ant hereto. We note also that §55(2)(a) thereof provides that there may
be paid into such fund such revenues as are not required by law to be paid into
any other fund or account, e.g., surplus funds (see 26 Op St Compt 132 (1970);
see also 31 Op St Compt 108 (1975), wherein we stated that federal revenu;
sharing funds are in the nature of surplus funds and should be treated as such).

. Conclusion: Generally speaking, federal revenue shariﬁg funds may be paid
into a capital reserve fund.

June 23, 1977.

OPINION 77-232

cIlnquil.ry.: .Is a pr'ovision of a city fire prevention code containing restrictions
and prohibitions with respect to blasting operations applicable to blasting which

I

g N X o N s i




40 OPINIONS OF THE STATE COMETROLLER

is necessary in connection with the construction of a new school by a contractor
engaged by the city school district?

Statement of Law: It has been held in a number of court cases that the State,
or any political subdivision thereof, is not subject to local zoning or building
restrictions in the performance of its governmental functions (Board of Educa-
tion of the City of Buffulov. City of Buffalo, 57 M2d 472,293 NYS2d 421, aff’d
32 AD2d 98, 302 NYS2d 71 (1969); Town of Onondaga v. Central School
District No. 1, 56 M2d 26, 287 NYS2d 581 (1968); Town of Poughkeepsie v.
Hopper Plumbing and Heating Corp., 46 M2d 761,260 NYS2d 761, aff'd 26
AD2d 772 (1966). Extensive research has failed to disclose any cases adjudicat-
ing whether a school district or a municipality is subject to the fire prevention
code or other police power enactment of a municipality in which its property is
situate. However, the court in County of Westchester v. Village of Mamaroneck
(41 M2d 811, 246 NYS2d 770, aff’d 22 AD2d 143, 255 NYS2d 290, aff’d 16
NY2d 940, 264 NYS2d 925 (1965) stated as follows:

In our opinion, broad principles of sovereignty require that a state
or its agency or subdivision performing a governmental function be
-free of local control. This principle is clearly stated in a very recent
Arizona case (Board of Regents of Urivs. v. City of Tempe, 88 Ariz.
299, supra). There the court said (pp. 309, 311): ““The foregoing
authorities persuasively support the claimed immunity of the Board
of Regents [from the city's building code] in the instant case. The
underlying rationale is that a State agency delegated by law the
responsibility of performing a governmental function is not subject to
the general police powers of a municipal corporation. * * * The
essential point is that the powers, duties and responsibilities assigned
and delegated to a state agency performing a governmental-function
must be exercised free of control or supervision by a municipality
within whose corporate limits the state agency must act.”

¥ % ok

We think the rule laid down by the out-of-State cases (representing
the clear weight of authority) is logical and sound; and in the absence
of any New York cases on this precise point we are inclined to follow
it. Also as previously noted, it appears to accord with the rationalg of
the Nehrbas holding (2 NY2d 190, 193, supra) regarding exemption
from local zoning ordinance,

The issue in the Mamaroneck case was whether a county is exempt from a
village zoning ordinance and building code when it builds an addition to a
county sewage disposal plant located within the village. The court held in the
affirmative. From the general tenor of the court’s decision, and in particular
from the quoted portion thereof, it would seem that a municipality (or school
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district) is exempt from the application of any local codes;, regulations, laws or
ordinances in the exercise of its governmental functions.

Perhaps a court would distinguish between regulations or laws which impose
restrictions or prohibitions in relation to inherently dangerous activities such as
blasting, and those which pertain to building construction or zoning matters.
However, until such time as there is a definitive ruling on the issue in question,
it would appear that the rationale of present case law, reflected in the foregoing
quotation, would apply as well to a fire prevention code, including the provi-
sions thereof pertaining to blasting, so that the city fire prevention code would
not apply to the construction of school buildings for the city school district.

Conclusion: It would seem that the provisions of a city fire prevention code,
including restrictions therein with respect to blasting operations, are not applic-
able to the construction of a new school building for the city school disttict.

March 30, 1977.

OPINION 77-234

Inquiry: May a county employee be reimbursed for the value of tools which
were stolen from his place of employment, if such tools were owned by the
employee, stored on county property, and used as part of his employment with
the authority of his supervisor?

Statement of Law: County Law §203(1) authorizes the payment from
county funds of the actual and necessary expenses of all county employees
which are incurred in the performance of their official duties..

In our opinion, it is not an ‘‘actual and necessary’’ county expense to
reimburse an employee for stolen tools, even if the employee was requested, or
even required, by the county to use his personal tools in his employment.
Absent any underlying liability on the part of the county with respect to the loss,
such as for negligence in storing or preserving the tools in the employee’s
absence, there is no authority for a county to reimburse an employee for loss of
personal property. .

In a prior opinion (27 Op St Compt 37 (1971), with regard to a similar
situation in which a village policeman sought reimbursement for damage to his
private automobile which he was required to use on his job, we stated as
follows: ‘

The fact that a village policeman uses a privately owned vehicle or
other privately owned personal property in the performance of his
duties does not make the village the insurer of such property against
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damage or loss, nor does it impose any legal or moral obligation upon

the village. The damage to the vehicle is not a necessary expense . . . .
Similar reasoning would be applicable tothe county in denying reimbursement
to the employee in this instance. )

Accordingly, since there is no liability on the part of the county for the stolen
tools, if the county were to make such an expenditure, it would be violative of
State Constitution Article VIII §1, which prohibits a municipality from making
a gift or loan of its money or property to a private individual (32 Op St Compt 49
(1976).

Conclusion: A county may not reimburse an employee for the loss of tools
which were owned by him, used in his employment with the approval of his
supervisor, stored on county property a:ad stolen therefrom.

May 5, 1977.

OPINION 77-235

Statement of Fact: A water main located within a village street ruptured
and, as a result, water was forced under pressure into a broken sanitary sewer
lateral also situate in the said street. The water backed up through the lateral into
the basemeiit of an adjoining home. An action was brought against the village
by the homeowner for damages caused by the water. The action was dismissed
by the trial judge on the ground that the plaintiff did not prove negligence on the
part of the village.

Inquiry: May the village now compromise the homeowner’s claim by the
payment of any portion of his damages?

Statement of Law: A village possesses the inherent power to compromise -

any claim against it, based upon tortious.conduct, for which the villag_e in la\_zv
is, or may be, liable (Vill L §§1-102(5), (6); 4-412(1). If there is no legal basis
which would support a claim for damages, or if the claim is legally barred (such
as by the statute of limitations), then the payment of such claim would not be.a
proper village purpose and would constitute an unconstitutional gift of public
funds (State Const Art VIII §1). Whether a claim in tort is such as would expose
the village to liability for the payment of damages, if litigated, and therefore
justify a settlement thereof out of court, is initially for the determination of the
village board of trustees aided by legal counsel. . ‘

In the instant case, however, the homeowner in question had his day in court
and his lawsuit was dismissed because he could not establish negligence on the
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part of the village. Since we are riot aware of any legal theory other than
negligence which would support his claim for damages, it is our opinion that he
is not entitled to compensation because a court has already ruled that he cannot
establish such negligence. Since the village cannot be held legally responsible
for the damages suffered by the homeowner, the payment of his claim voluntar-
ily by the village would be gratuitous and, consequently, unconstitutional.
We are aware that some of the documentation accompanying the letter of
inquiry herein considers the question of whether a village trustee who settles a
tort claim which he has against his village would have a prohibited interest in his
settlement agreement by reason of the conflicts-of-interest statute (GenMunL
Art 18 §§800 er seq.). We have not addressed that question in this opinion
because, in our view, it is rendered academic by our conclusion that the village .

.may not compromise the particular claim involved.

Conclusion: It would be an unconstitutional gift of public funds should a
village compromise a claim for damages incurred by a homeowner by reason of

a ruptured water main, unless there is a legal basis for village liability for such
damages.

May 5, 1977.

OPINION 77-238

Inquiry: May a town purchase surplus and second-hand supplies, material or

equipment from the New York State Thruway Authority without competitive
bidding? :

Statement of Law: General Municipal Law §103(6) provides as follows:
Surplus and second-hand supplies, material or equipment may be
purchased without competitive bidding from the federal government,
the State of New York or from any other political subdivision, district
or public benefit corporation. [Emphasis added] ‘
Previously, this Department took the position that the reference to ‘“The
State of New York’® in General Municipal Law § 103(6) did not include the New
York State Thruway Authority (1970 Op St Compt #70-318 (unreported)..
Since the date of that opinion, however, §103(6) has been amended to include a
“‘public benefit corporation’’ as one of the entities from which surplus and
second-hand equipment may be purchased without competitive bidding. It is
our opinion that the New York State Thruway Authority is a ‘“‘public benefit
corporation,”’
Public Authorities Law §352(1) expressly provides that the New York State
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Thruway Authority is *‘a body corporate and politic constituting a public
corporation.”” [Emphasis added] A “‘public corporation’’ is defined in General
Construction Law §66(1) as follows:

A *‘public corporation’” includes a municipal corporation, a dis-
trict corporation, or a public benefit corporation. [Emphasis added]

While the New York State Thruway Authority clearly is neither a municipal
corporation nor a district corporation (see 1970 Op St Compt #70-318 (supra),
it does fall within General Construction Law §66(4), which defines a ““‘public
benefit corporation’’ as a corporation ‘‘organized to construct or operate a
public improvement wholly or partly within the state, the profits from which
inure to the benefit of this or other states, or to the people thereof.’’ The
conclusion that the Authority is a *‘public benefit corporation’’ is supported by
Public Authorities Law §353, which establishes the purposes of the Authority
as follows:

The authority is created to and shall have the power to construct,
reconstruct, improve, maintain or operate a thruway system . . . such
purposes are in all respects for the benefit of the people of the state of
New York . . . . [Emphasis added]

These purposes bring the New York State Thruway Authority squarely
within the definition of *‘public benefit corporation’’ in General Construction
Law §66(4). That being so, a town may purchase surplus and second-hand
supplies, material or equipment from the Authority without competitive bid-
ding.

Conclusion: The New York State Thruway Authority, being a “‘public
benefit corporation,’” would come within General Municipal Law §103(6),
and, therefore, a town may purchase second-hand and surplus supplies, mate-
rial or equipment from the Authority without competitive bidding.

April 14, 1977.

OPINION 77-247

Inquiry: May a town purchase refrigerators to be used by town employees
for storing food and milk while they are on the job?

Statement of Law: For the purposes of this opinion, we must assume that the
town will retain ownership of the refrigerators in question, and, in addition, that
the town has no intention of making a gift of such refrigerators to its employees,
thus eliminating any unconstitutional gift implications in that regard (State
Const Art VIIL §1).

TR
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We are of the opinion that the purchase of refrigérators, in these cir-
cumstances, would be a valid town charge, for the reasons hereinafter stated. A
town may, either by collective bargaining or by informal arrangement, provide
general working conveniences for the good and welfare of its employees. Ina
prior opinion (1972 Op St Compt #72-1055 (unreported), we expressed the
opinion that a village could lawfully purchase a coffee maker for its employees
while they were at work. We stated therein that ‘it could not be reasonably
argued that a village could not install a water cooler or fountain for the comfort
and convenience of [its] employees.’” We feel that the foregoing principle is
analogous to the present situation, in that it can fairly be said that a refrigerator
would serve the same purpose as a water cooler or coffee maker. Therefore, it is
our opinion that a town may, generally speaking, purchase the refrigerators in
questxon

We believe, however, that the above-described principle must, like many
principles expressed in our opinions, meet the test of reasonableness. Providing
town employees with comfortable and convenient working conditions is, of
course, a salutary goal — one to be encouraged. From the town’s point of view,
much good is to be accomplished by having the ‘‘tools’’ of a coffee or *‘Coke”’
break right on the premises where the employees perform their jobs. This does
away with the problem of having the employees go elsewhere for their coffee
(or lunch) breaks and possibly not report back promptly. But, at the same time,
the town should not place itself in the position of spending large sums for these
conveniences and, in effect, subsidizing its employees by paying expenses
which are basically private in nature. For example, one or two refrigerators,
purchased by the town and strategically situated for employee convenience,
would impress us as a perfectly legitimate town charge. But the purchase of a
large number of costly refrigerators, situated so as to cater to the whims of
individual employees, would strike us as' unreasonable and improper. We
expect town officials to exercise sound discretion in determining what is
reasonable under given circumstances.

Furthermore, we hasten to point out that the town is wholly without autherity
to purchase any foodstuffs, etc. for use by town employees. Such purchase
would clearly violate the prohibition against gifts of town money or property
contained in State Constitution Article VII §1.

Conclusion: A town may, under proper circumstances, purchase one or
more refrigerators for the convenience of town employees while on the job.

May 4, 1977.
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OPINION 77-254

Inquiries: (1) Where a city conveys title to real property acquired throughin
rem foreclosure proceedings brought pursuant to Real Property Tax Law
Article 11, must the city sell such property to the highest bidder if such high
bidder is a tax-exempt entity?

(2) May the city sell such property to a tax-exempt entity subject to cert'un
conditions, such as an agreement that such entity will make payments in lieu of
taxes?

Statement of Law: (1) Real Property Tax Law §1166 contains the provi-
sions of law applicable to the conveyance of real property acquired by a tax
district through in rem foreclosure proceedings brought pursuant to the provi-
sions of Title 3 of Article 11 of such law. Section 1166(1) provides as follows:

1. Whenever any tax district shall become vested with the title to
real property by virtue of a foreclosure proceeding brought pursuant
to the provisions of this article, such tax district is hereby authorized
to sell and convey the real property so acquired, either with or without
advertising for bids, notwithstanding the provisions of any general,
special or local law.

While the above-quoted provision expressly authorizes the public or private
sale of real property to which a tax district has acquired title by in rem
foreclosure proceedings, we think there is an additional, implied requirement in
any sale of municipal property that such property be sold to the best advantage
of the municipality. What is to the best advantage of the municipality is a
question of fact, with price a major consideration.

In a prior opinion (1969 Op St Compt #69-523 (unreported), relying on the
case of Ross v. Wilson (308 NY605, 127 NE2d 697 (1959), this Department
stated that the highest price offered for a parcel of property is deemed to be for
the best advantage of a town in all cases except those in which the person
making the highest offer proposes to use the property for an illegal use.

Although neither the cited opinion nor the Ross case (supra) specifically
censidered the question of whether the highest price offered must be accepted
where the high bidder is a tax-exempt entity, we fecl this question must be
answered in the affirmative. We base this conclusion on the fact that it would be
improper to discriminate against an entity based upon its tax-exempt status,
which has been granted by the State Legislature. In any case, although the
property may become exempt for the time being, there is no certainty that it will
not become taxable by being later sold to a nonexempt entity, any niore than a
sale to 4 taxable entity guarantees that the property will remain taxable and not
be later sold to an exempt entity, Accordingly, it is our opinion that the first
inquiry must be, answered in the affirmative and that the property should be sold
to the highest bidder.
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(2) With respect to the sale of real property to a tax-exempt entity subject to
certain conditions, such as an agreement that such entity will make payments in
lieu of taxes, we are aware of no statutory authorization, either express or
implied, for the sale of municipal property in such manner (¢f. Gen Mun'L
§506(b). Furthermore, we think there is a serious question with respect to the
enforceability of such an agreement due to lack of consideration.

The conveyance of title to the property is the quid pro quo for payment of the
amount of the highest bid. It would seem to us that there is no consideration for
the tax-exempt entity’s promise to make payments in lieu of taxes and, there-
fore, that such promise would be unenforceable. In view of the foregoing, it is
our opinion that this inquiry must be answered in the negative,

- Conclusions: (1) Where a city conveys title to real property acquired
through in rem foreclosure proceedings brought pursuant to Real Property Tax
Law Article 11, the city must sell such property to the highest bidder regardless
of the fact that such bidder is a tax-exempt entity.

(2) Acity may not sell such property to a tax-exempt entity subject to certain

conditions, such as an agreement that such entity will make payments in lieu of
taxes.

April 28, 1977.

OPINION 77-255

Inquiry: Where moneys found on the body of a deceased are delivered by the
coroner to the county treasurer pursuant to County Law §678, do such moneys

immediately become county property, although subject to demand by the legal
representatives of the deceased within six years?

Statement of Law: County Law §678 requires coroners to deliver money
found upon the body of a deceased to the county treasurer. The county
treasurer, in turn, is required to place the money to the credit of the county.

County Law §678(3) provides as follows: '

If the money in the treasury be demanded within six years by the
legal representatives of the deceased, the treasurer must pay it to
them, after deducting the amount of expenses incurred in connection
therewith, or it may be so paid at any time thereafter, upon the order
of the board of supervisors; provided, however, that such money may
be so paid at any time upon the written order of the surrogate of the
county.

The quoted statute makes it clear that after the coroner finds the money, it is
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to be deposited to the credit of the county. Note that subdivision (3) refers to
such moneys as then being in the county *‘treasury.’’ This means that when the
county treasurer receives these moneys from the coroner, they immediately
become county moneys or general fund revenue, but subject to demand or claim
by the deceased’s legal representatives for a six-year period. Thereafter, the
money is payable to such legal representatives only upon order of the board of
supervisors or upon order of the surrogate court, within the discretion of the
board or the court, but none of this alters the fact the moneys become county
moneys from the moment when they are first delivered to the county treasurer.

Cenclusion: Moneys found on a decedent and turned over to the county
treasurer by a coroner pursuant to County Law §678 become property of the
county as general fund revenue, but subject to demand by the legal representa-
tives of the deceased within six years.

April 21, 1977.

OPINION 77-258

Inquiry: Is there any legal prohibition against the appointment of an indi-
vidual as acting village justice when the individual’s brother is a police sergeant
in the same village? :

Statement of Law: It is our opinion that there is no legal prohibition nor any
impropriety per se in the situation proposed. We dealt with a similar question in
a recent opinion (1976 Op St Compt #76-165 (unreported) where a state
trooper’s wife was employed as clerk for a town justice before whom tickets
issued by the trooper were returnable. We stated as follows:

A presumption that he (the town justice) would be influenced in his
judicial functions by reason of the relationship of the clerk to the
trooper would be unwarranted. .

Likewise, in this instance, it is not inherently improper or illegal for an
individual to serve as an acting village justice when the individual’s brother is a
police sergeant in the same village. It should not be presumed, merely because
of the familial relationship between the justice and the sergeant, that the acting
justice’s judicial functions will not be performed with propriety and integrity,
even if his police sergeant brother is called upon to appear before him.

Of course, if the acting justice feels that he would be placed in a difficult or
untenable position adjudicating a matter which might require the testimony or
involve the credibility of his police sergeant brother, then, in good conscience,
he probably should disqualify himself from hearing the matter. We have been

% .
| waicieiansammaneso

OPINIONS OF THE STATE COMPTROLLER ) 49

advised that this police sergeant frequently appears in village court. In.addition,
the acting village justice may be called upon to sit quite often for various
reasons, including illness of the village justice.

Therefore, it is possible that such disqualification will occur with relative
frequency. Accordingly, maybe the appointment of this individual to the office
of acting village justice should be reconsidered. This is especially so since the
acting village justice serves only in the absence or inability of the village
justice, and, thus, his disqualification from hearing any matter would leave the
court without a village justice, defeating the basic purpose of having an acting
village justice.

At any rate, the justice should be guided by the New York State Bar
Association Code of Judicial Conduct and, in particular, with respect to the
rpatter in question, Canon 2, which states:

A. A judge should respect and comply with the law and should
conduct himself at all times in a manner that promotes public confi-
dence in the integrity and impartiality of the judiciary.

B. A judge should not allow his family, social, or other relation-
ships to influence his judicial conduct or judgment. He should not
lend the prestige of his office to advance the private interests of
others; nor should he convey or permit others to convey the impres-
sion that they are in a special position to influence him. He should not
testify voluntarily as a character witness.

Conclusion: There is no legal prohibition against the appointment of an
individual as acting village justice when the individual’s brother is a police
sergeant in the same village. However, if the acting justice rust frequently
disqualify himself from hearing matters, then it might be impractical for him to
serve as acting village justice.

April 21, 1977.

OPINION 77-262

Inquiry: May elective town officers receive extra compensation above the
amount of their annual salaries for performing additional services?

Statement of Law: Town Law §27(1), which relates to the fixing of salaries

for all town officers, provides in pertinent part that; :
Salaries shall be in lieu of all fees, charges or compensation for all
services rendered to the town or any district or subdivision thereof,
pursuant to law, except that the supervisor shall not be required to
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account for and pay over such fees, salary or other compensation that
he may receive or be entitled to from the county in which he is
elected, for services rendered by him as a member of the board of
supervisors.

Based upon the above-quoted provision, this Department has expressed the
view that an assessor may not receive extra compensation for assessment
services rendered in connection with the establishment of a fire district (13 Op
St Compt 154 (1957); an attorney may not receive extra com;_)ensation for
services rendered in connection with the providing of an extension to a town
water district (1972 Op St Compt #72-305 (unreported); and a town supervisor
may not receive extra compensation for work done on the books of a newly
established sewer district (1972 Op St Compt #72-310 (unreported).

In view of the foregoing, it is clear that town officers, regardless of whether
they are elected or appointed, may not receive extra compensation above the
amount of their annual salaries for performing additional services. The forego-
ing, of course, would not apply where a town officer lawfully holds a secqnd
town office or a position of employment with the town. A further exception
exists where the town supervisor, who also serves as town budget officer, may
receive extra compensation for so serving (see Town L. §827(4), 103(2); also
1972 Op St Compt #72-828 (unreported).

Conclusion: Elective town officers may not receive extra compensation
above the amount of their annual salaries for performing additional services.

April 27, 1977.

OPINION 77-266

Inquiry: May a city establish a reduced fee schedule for the use of the
municipal golf course by senior citizens?

Statement of Law: General Municipal Law §95-a, which authorizes pro-
grams for the aging, provides that: )

Any county, city, town, village or school district is hereby au-
thorized and empowered to establish, maintain and operate programs
devoted in whole or in part to the welfare of the aging . . . . Any such
county, city, town, village or school district may appropriate, raise
and expend moneys for the purposes of establishing, maintaining and
operating, or contracting for the operation and maintenance of such
programs, and may aiso receive and expend moneys from the state,
the federal government or private individuals, corporations or associ-
ations for such purposes.
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We believe that the establishment by the city of a reduced fee schedule for the
use of the municipal golf course by senior citizens is that type of a program
authorized by §95-a.

In an analogous opinion (28 Op Compt 201 (1972), which deals with the

subject of reducing the cost of public transportation for senior citizens, the
possible constitutional objections to such a program were discussed. State
Constitution Article VIII § 1 prohibits a municipality from giving or loaning any
money or property to or in aid of any individual or private undertaking.
‘“However, this would have no application to a municipal program under the
direct operation and control of a specified municipality, whereby certain
services are made available to a certain group or class of citizens at municipal
expense.’’ The State Legislature has expressly declared such a program to be a
purpose of the respective municipalities under §95-a.

It could be argued that senior citizens, by having reduced fees established by
the city for the use of the municipal golf course, are thereby being accorded
special treatment to the detriment of other citizens. However, the constitutional
requirement of equal protection of the laws (State Const Art I §11) perniits a
wide range of discretion in classifying both persons and things, and the
requirement is not violated so long as persons and things similarly situated are
treated similarly.

In a case involving local legislation enacted for the benefit of aged persons,
the court held that:

As bearing on the reasonableness of a classification based on age or
income, we but note the many laws which provide for public assis-
tance, social security payments, reduction in real estate taxes for
elderly home owners and double exemption on the computation of
Federal, State and city income taxes and other protective legislation
based wholly on the age or economic need of the recipient. (Parrino
v. Lindsay, 29 NY2d 30,323 NYS2d 689 (1971), aff’g 66 M2d 342,
321 NYS2d 311; see alsoMarino v. Town of Ramapo, 68 M2d 44,326
NYS2d (1971).

Accordingly, this Department expresses the opinion that a city may establish
a reduced fee schedule for the use of the municipal golf course by senior
citizens. It is to be noted that General Municipal Law §95-a had not been
enacted when certain objections were raised by this Department concerning a
similar proposal a number of years ago.

Conclusion: A city may establish a reduced fee schedule for the use of the
municipal golf course by senior citizens.

April 8, 1977,
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OPINION 77-270

Inquiries: (1) Is the chief fiscal officer of a county entitled to receive com-
missions when he acts as a voluntary administrator of a small estate pursuant to
Surrogate’s Court Procedure Act Article 137 '

(2) Is the chief fiscal officer of a county required to act as a voluntary
administrator under that law? ‘

Statement of Law: (1) Surrogate’s Court Procedure Act §1303 provides
that the chief fiscal officer of a county has ‘‘the right to act as a voluntary
administrator’’ of a small estate (personal property of $5,000 or less) if certain
named reiatives of the decedent do not exist or will not act.

In the opinion of this Department, if the chief fiscal officer of a county acts as
voluntary administrator, he is not entitled to commissions for his services.
Surrogate’s Court Procedure Act Atrticle 13 establishes a special summary
procedure for settling small estates. The provisions of the act make clearthat the
voluntary administrator is to act without being paid the commissions usually
paid to a regular administrator. The term **voluntary administrator’” in itself is
some indication. Moreover, §1307(1), which sets forth various duties of the
voluntary administrator, contains the following clause: ‘‘Without compensa-
tion for his services.”’ Section 1219, which provides that the chief fiscal officer
of a county shall be allowed the same commissions as an administrator, does not
negate the above conclusion because it refers to regular administration and does
not apply to the special administration of small estates.

(2) The chief fiscal officer is not obligated to act as a voluntary adminis-
trator. Again, the word “‘voluntary”’ indicates that conclusion. Also, §1303,
quoted supra, grants various parties the ‘‘right to act as a voluntary adminis-
trator’’ but does not compel them to act. Finally, §1309(1) provides:

The use of this article in the settlement of a small estate without the
formality of court administration is permissive and not mandatory.
) w

Conclusions: (1) The chief fiscal officer of a county, who acts as a volun-
tary administrator of a small estate pursuant to Surrogate’s Court Procedure Act
Article 13, is not entitled to receive commissions for his services. -

(2) The chief fiscal officer of a county is not required to act as a voluntary
administrator of a small estate pursuant to Article 3. .

May 27, 1977.
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OPINION 77-271

Inqu'iries: (1) May a village abolish the office of village justice by resoluﬁon
not subject to a permissive referendum?

(2) May a municipality establish a reserve fund to pay tort claims?

Statement of Law: (1) Village Law §3-301(2)(a) clearly implieé that the
office of village justice may be abolished only by resolution or local law subject
to permissive referendum. We have expressed that opinion on several occasions
(1976 Ops St Compt ##76-544, 876 (unreported). To the extent that earlier

opinions have expressed a contrary opinion, they have been overruled. The

Feso.lution of the board of trustees of the village to abolish the office of village
_]L.lStlce was not effective, therefore, since it was not made subject to a permis-
sive referendum.

(2) In response to the second inquiry, we have expressed the opinion on
several occasions that a municipality may not establish a reserve fund to pay tort
claims (1976 Ops St Compt ##76-229, 1017 (unreported); 1977 Op St Compt
#77-119 (unreported). These opinions supersede earlier ones which reached a
contrary conclusion. [Note the following exception: a suburban town may
establish a reserve fund to pay tort claims (Town L §55-b).]

Con.clusions: (1) A village may abolish the office of village justice only by
resolution or local law subject to a permissive referendum.
(2) A municipality may not establish a reserve fund to pay tort claims.

June 2, 1977.

OPINION 77-272

Statement of Fact: A county acquired a parcel of land at tax sale and now
proposes to enter into a contract with private persons, either in their own names
orin the name of a certain reaity corporation, for the so-called ‘‘operation and
maintenance’’ of such property and the subsequent purchase thereof. The terms,
of the agreement are that the total consideration for the purchase of the property'
will be the aggregate of the delinquent taxes previously due to the county
together with all interest, penalties and publication costs. Payment shall be;
made at the rate of a minimum of $600 per month until the full delinquent taxes
have been paid (withthe purchasers also paying all current taxes) at which time
the county will convey the title to the aforesaid purchasers.
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Inquiry: Would the described arrangement be unconstitutional as a gift or
loan of public moneys, or would it be illegal for any other reason?

Statement of Law: Under County Law §215(8), a county may undertake a
negotiated sale of property which it has acquired by tax title, The only require-
ment thereunder, in connection with the amount of money which the county is
to receive as consideration for such sale, is that it should satisfy itself that it has
received the best possible price under all the circumstances. It is quite conceiv-
able, under given circumstances, that the sum total of the delinquent taxes,
which were the basis for the county’s acquiring the tax title, would be quite
adequate consideration for the sale, provided that the board of supervisors was
satisfied that there was no chance of realizing a greater amount. If, when the
inquiry refers to a possible unconstitutional gift (State Const Art VIII §1), it
means that the consideration mentioned above — namely, the total of the
accrued delinquent taxes, interest and penalties — is an insufficient amount, we
cannot necessarily agree. It may well be that this is the total amount obtainable
under current market conditions.

If, on the other hand, the inquiry is suggesting that the device for permitting
the purchasers to pay the proposed purchase price in monthly installments
represents an unconstitutional loan of property (or its commensurate value) to
the private purchasers (see State Const Art VIII §1), then again we cannot
agree. There are many statutory examples of municipalities selling real prop-
erty and taking back purchase money bonds and mortgages whereby, in effect,
the purchasers would be making installment payments of the purchase price.

One such example is to be found in Laws of 1974 chapter 953 §5(c), where
Montgomery County was permitted to sell certain parklands and, in its discre-
tion, to take back mortgages on such property for periods not to exceed 25
years. Another example is to be found in Laws of 1937 chapter 617, as amended
(Westchester County Charter), in Article 1 §3(3), in which Westchester County
is permitted to sell and convey real property and, under certain circumstances,
to take back purchase money bonds and mortgages. Still another example is to
be found in Laws of 1948 chapter 852, as amended (Westchester County
Administrative Code), Article 16 (also known as the Westchester County Tax
Law). Section 580 thereof authorizes towns therein which have acquired
property by tax lien enforcement devices to sell such properties and take back
purchase money bonds and mortgages. «

So, there are ample statutory illustrations of the general type of arrangement
under discussion herein. The only real difference is that the county here in
question, instead of taking back a bond and mortgage, will withhold the transfer
of the title until the full amount of the purchase price (that is, the total accrued
prior tax delinquencies) has been paid. We regard this as a distinction without a
real differencé. Accordingly, it is our opinion that such a contractual arrange-
ment is not unprecedented and is not, in and of itself, violative of any legal
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principle. Of course, the practical advisability of entering into such an ar-
rangement is a matter for the exclusive discretion of the county governing
board. '

There remains a procedural question to be considered. Although County Law
§215(8), together with subdivision (5) of that section, authorizes a sale of
county real property and although the type of contractual arrangement under
consideration may very well fit within the general authorization contained in
those subdivisions of §215, so that a sitnple resolution could conceivably be all
that is required, we wonder if it might not be preferable for the county board to
provide itself with authorization pursuant to the Municipal Home Rule Law.
There can be no question that such a contractual arrangement would be within a
county’s property, affairs or government within the meaning of Municipal
Home Rule Law §10(1), with the result that the county obviously could give
itself the required authorization by the adoption of a local law. Whether the
county attorney and the county governing board feel that the mere adoption of a
resolution is adequate, or whether they would prefer the home rule route, is a
matter for their determination.

Conclusion: There are circumstances under which a county may convey its
tax-acquired property under an installment purchase arrangement.

March 30, 1977.

OPINION 77-273

Inquiry: In a village building construction contract funded through the
Economic Development Administration, where the low bidder is unable to
obtain a performance bond through a surety company, would a certified check
in the full contract amount, with appropriate contractual safeguards, suffice?

Statement of Law: There is no express statute which controls the posting of
performance bonds in connection with municipal public works contracts.
General Municipal Law § 103 requires that a municipality, such as the village in
question; award a public works contract which exceeds $3,500 in amount to the
lowest responsible bidder. Among other things, *‘responsible’’ is interpreted to
mean a bidder who is able to post sufficient security to cover the contract cost. ’

We are aware that custom normally dictates that the performance bond
should be in the form of a surety company bond. However, no statute expressly
imposes that requirement. Accordingly, it is our view that a low bidder who is
able to furnish cash or a certified check or the equivalent thereof is every bit as
*‘responsible’” as the low bidder who can furnish a surety bond. In fact, in these
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days when municipalities have found it necessary to take surety comp.anies to
court in order to force compliance with the provisions of surety bonds, it stan'ds
to reason that the low bidder who furnishes cash or the equivalent thereof is,
perhaps, more ‘‘responsible’’ than the bidder who can furnish a sQret)./ bond.

Hence, it is our opinion that it is perfectly legal and proper for this village Fo
accept a certified check from the low bidder as his performance bond in
connection with the village building project in question.

Conclusion: There is no reason why a low bidder on a municipal publlic
works contract cannot furnish cash or a certified check as a performance bond in
lieu of a surety company bond.

March 29, 1977.

OPINION 77-274

Inquiry: May a village treasurer accept payment of less than the full amount
of taxes and assessments levied against a particular parcel of property?

Statement of Law: The village treasurer is charged with the duty of collect-
ing, from the persons named in the tax roll, the sum mentioned in the last
column extended opposite their names — not a part of that sum (Real Prop Tax
L §1432(1). A village lacks the authority to accept installmc?n.t pi?yments of
delinquent taxes on terms and conditions other than those specified in the .R'eal
Property Tax Law (see 1975 Op St Compt #75-344 (unreported). No provision
of such law authorizes a village treasurer to accept a portion of the taxes and
assessments levied against a particular parcel of property.

Relying on the casi of In re Wadham’ s Estate (249 AD 271, 292 NYS 102

(1936), this Department has previously expressed the view that a town tax

collector may not accept payment of less than the full amount of taxes levied .

against a particular parcel of property (13 Op St Compt 24 (19?7)'. Since the
provisions of law applicable to the collection of village taxes are similar to those
applicable to towns, we think that the holding in/n re Wadham'’s Estate (supra)

applies equally to the collection of village taxes. .

Conclusion: A village treasurer may not accept payment of less than the full
amount of taxes and assessments levied against a particular parcgf of property.

. April 28, 1977.
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OPINION 77-276

Statement of Fact: A privately owned civic center wants to employ off-duty
policemen as security guards, such policemen to wear city police department
uniforms and carry city police department-issued firearms at the off-duty
employment. The city will enter into an agreement with the civic center
whereby the city will be named as insured on the civic center’s insurance policy
and the civic center will indemnify the city for any loss or claim arising from
acts committed by the officers while in the employ of the civic center.

Inquiries: (1) May the off-duty policemen be employed as security guards
under the above circumstances?

(2) May the city prohibit these police officers from wearing city-issued

‘firearms and/or police department uniforms as a condition to accepting off-duty
employment?

Statement of Law: (1) General Municipal Law §208-d authorizes city
policemen to undertake outside work, so long as it is approved by the police
commissioner or police department of the city, as the case may be, and so long
as the statutory criteria are met. These criteria are that the work may not exceed
20 hours per week for each such officer, the work must not conflict with his
regular duties or his immediate availability for emergencies, and the work must
not affect his physical condition.

However, it is our opinion that even if the proposed off-duty employment as
security guards meets the requirements of §208-d, a police officer should not
wear a city uniform and firearm while employed at his off-duty job.

This conclusion is reached because there is no legal authority for guns and
uniforms, being city property, to be used for noncity purposes. Although an
off-duty policeman may perform certain functions pertaining to his office in
appropriate circumstances (see 1973 Op Atty Gen 169 (informal), he is essen-
tially acting as a private individual and, therefore, should not be entitled to wear
his official city-issued uniform and weapon. In addition, to permit an off-duty
officer to wear a city uniform and carry a city-issued weapon would be to clothe
him with indicia of authority and create a false impression that the outside
employment was actually being undertaken as part of his official duties as a city
police officer. Then, notwithstanding any indemnity arrangement between the
city and the private employer, the city would be especially vulnerable to
potential lawsuits arising from tortious acts committed by the police officers in’
their private employment (see Burns v. New York, 11 M2d 123, 141 NYS2d
279, rev’d 6 AD2d 30, 174 NYS2d 192 (1958). :

The above arguments do not take into account the possibility of authorizing
the aforesaid arrangements pursuant to collective bargaining. However, the
same practical objections would apply whether or not a collective bargaining
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agreement was involved. We feel, therefore, for the reasons set forth above,
that to permit police officers to wear city uniforms and firearms at their outside
employment, even under a collective bargaining agreement, would be highly
inadvisable.

(2) In regard to the second question, it is obvious from the foregoing
discussion that a city may prohibit police officers from wearing city-issued
firearms and police department uniforms as a condition to accepting off-duty
employment.

Finally, it appears that the city will be entering into an agreement with the
civic center whereby the city will, presumably, make off-duty police officers
available in exchange for the civic center’s guarantees of indemnification for
potential liability and availability of the officers for emergency duty. As we
stated in a recent opinion (1976 Op St Compt #76-799 (unreported):

With respect to off-duty town police, there is no way in which the
town could involve itself in a contract for their services. Either they
are working for the town in an on-duty capacity or they are not. If
they are not, then the town has no official interest in their work
activity.

The same rationale militates against an agreement by a city to provide
off-duty police officers to a private party. The city may either provide on-duty
police protection to the civic center or permit the civic center and the off-duty
officers to negotiate their own agreements. Naturally, if, in the latter instance,
such agreements contain provisions for the city to be indemnified against
tortious acts committed by the officers while in the employ of the civic center,
that would be all to the city’s good. But it is our opinion that the city must avoid
being a party to any such contracts. :

Conclusions: (1) Even if proposed off-duty employment as a security guard
meets the requirements of General Municipal Law §208-d, a police officer
should not wear a city uniform and firearm while employed at his of f-duty jah.

(2) A city may prohibit police officers from wearing city-issued firearms and
police department uniforms as a condition to accepting fo-duty employment.

May 3, 1977.

OPINION 77-277

- Inquiry: Must a village continue to provide school crossing guard services,
and is a school district obligated to provide such services?
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Statement of Law: General Municipal Law §208-a authorizes school cross-
ing guards as follows: :
The duly constituted authorities of any city, town, or village or any
county palice department or police district may designate, authorize
and appoint such a number of persons as such authority shall deem
necessary, and at such salaries as such authority shall deem advis-
able, as school crossing guards to aid in protecting school children
going to and from school . . . , [Emphasis added]

This section is permissive and not mandatory. A village need not provide
school crossing guards if it does not so desire. We would, however, in this
instance, advise that notice of any discontinuance of service be given to village
residents who have relied thereon in the past.

In regard to the second part of the question, there is no authority for a school
district either to employ such school crossing guards or contribute to the
expense thereof (1972 Op St Compt #72-967 (unreported); 24 Op St Compt
793 (1968).

Conclusion: The provisions of General Municipal Law §208-a are permis-
sive, and a village is not required to provide school crossing guards. In addition,
there is no authorization for school districts to provide school crossing guards.

April 19, 1977.

OPINION 77-279

Inquiry: Is there any legal prohibition against a municipal civil service
commissioner serving as a committeeman of a county political party commit-
tee?

Statement of Law: Civil Service Law §27(2) provides that ‘‘a member of a
municipal civil service commission or personnel officer shall not serve as an
officer of any political party.”* A person, as a member of the county comnmittee
of a political party, is an officer of that party by virtue of his position as
committeeman (see Elec L §2(8), (9), (10); 1958 Op Atty Gen 150; Doherty v.
Meisser, 66 M2d 550, 321 NYS2d 32 (1971). We conclude, therefore, that a
municipal civil service commissioner may not serve as the committeeman of a
county committee.

We note that Public Officers Law §73(8) prohibits a party officer, while
serving as such, from also serving as a judge of a court of record, atiorney
general, district attorney or assistant district attorney. The said statute defines
the term *‘party officer,”’ as used therein, to mean a member of a national
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committee, an officer or member of a state committee ot a county chairman of
any political party..Thus, a county committeeman is not a party officer for
purposes of Public Officers Law §73(8). Furthermore, we are advised that the
federal Hatch Act (USC Title 5 §1502) appears to allow a civil service commis-
sioner whose activities are financed in part by loans or grants from the United
States or a federal agency to be a committeeman. However, notwithstanding the
foregoing, it is our opinion that Civil Service Law §27(2) controls and that the
term “‘party officer,’” as used in the said statute, was intended by the Legisla-
ture to be construed broadly to mean an individual who holds any party position
or any party office, whether by election, appointment or otherwise.

Conclusion: A municipal civil service commissioner may not serve as a
committeeman of a county committee of a political party.

June 7, 1977.

OPINION 77-280

Inquiry: May surplus funds in a village water fund be carried over from year
to year as surplus or must they appropriated yearly to specific appropriation
accounts?

Statement of Law: Ve stated in a prior opinion (24 Op St Compt 474 (1968)
as follows:

[1]t must be remembered that there is no authority for a village to
carry over surplus, as such, from one fiscal year to the next. If the
proceeds of sale were available at the time when the next year’s
budget was being prepared, it would seem that the village would be
required either to treat such proceeds as estimated or anticipated
revenues for the reduction of taxes in the ensuing fiscal year or, if it
intends creating the aforesaid capital reserve fund in lieu thereof, it
should do so before the end of the current fiscal year, to avoid
unauthorized carry-over of unappropriated surplus,

The accumulation of surplus [rom yeur to year is unauthorized and unlawful,
In the sense that it represents current funds, it should be treated as a revenue in
next year’s budget. In the sense that it is tantamount to the establishment of a
capital reserve fund, it is also unauthorized without resorting to the proper
procedures, because reserve funds may be established and utilized only as
provided in General Municipal Law Article 2.

Conclusion: Surplus moneys in a village water fund may not be accumulated
and carried over from year to year.

May 18, 1977.
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OPINION 77-284

Statement of Fact: The annual school tax of a union free school district is
levied and collected. Subsequent thereto, the board of education enters into an
agreement with the teachers to increase their salaries, effective immediately.
There are no moneys in the budget available for payment of the salary increase.

Inquiry: How may funds be raised to pay for the salary increase?

Statement of Law: In this instance, the only means of financing available to
the school district is the issuance of budget notes as provided in Local Finance
Law §29,00(a)(3). Budget notes may be issued only during the last nine months
of any fiscal year for expenditures for which an insufficient or no provision is
made in the annual budget for such fiscal year. The budget notes may not
exceed the limitations specified in the statute unless the budget note resolution,
as adopted by the school district finance board, has been approved by a vote of
the district voters.

In lieu of issuing budget notes, the board of education may call a special
meeting of the inhabitants of the school district for the purpose of voting on a
proposition to levy a tax in order to raise moneys sufficient to meet the added
expense of the salary increase (Educ L §§414(1), 1716, 2021(17), 2007; Real
Prop Tax L §1306(1).

Conclusion: Where appropriations in the budget of a union free school
district are insufficient to pay for teachers’ salary increases negotiated sub-
sequent to the levy and collection of the annual tax, necessary moneys therefor
may be obtained either by the issuance of budget notes or by the levy of a
supplemental tax subject to the approval of the school district residents.

June 2, 1977.

OPINION 77-285

Inquiry: Where a village sells real property to a not-for-profit corporation
and the village mayor, who is an attorney, is associated in a professional

corporation of attorneys with an individual who is both attorney for and director.

of the not-for-profit corporation, does this give rise to a prohibited interest in
contract?

Statement of Law: The mayor, who shares in the legal fees of the profes-
sional corporation, has an interest in the contract between the village and the
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not-for-profit corporation by reason of the fact that his fellow member in the
professional corporation is attorney for such not-far-profit corporation and,
consequently, its alter ego (Gen Mun L §800(3). This interest would be a
prohibited one within the meaning of General Municipal Law §801 were it not
for §802(1)(f) of that law which creates an exception in the case of a “‘contract
with a membership corporation or other voluntary non-profit corporation or
association.”” ‘
Hence, no prohibited interest in contract arises herein. However, the mayor

is required to disclose his interest in such contract under General Municipal
Law §803.

Conclusion: Where a village sells real property to a not-for-profit corpora-
tion and the village mayor, an attorney, is associated in a professional corpora-
tion of attorneys with an individual who is both attorney for and director of the
not-for-profit corporation, no prohibited interest in contract arises.

April 1, 1977.

OPINION 77-292

Inquiries: (1) Is there any prohibition against a municipality conducting a
public subscription campaign whereby members of the general public are asked
to donate money toward the cost of constructing a convention arena center,
where such donation entitles the donor to receive a name plate, with his name on
it, to be placed on a seat in the convention center?

(2) If there is no prohibition against such campaign, are the donations made
to the campaign considered charitable donations, deductible for income tax
purposes?

Statement of Law: (1) and (2) Notwithstanding the fact that the contributor
would receive a name plate to be placed on a seat, these subscriptions are,
basically, in the nature of a gift (see 57 NY Jur, Subscriptions, §1). General
City Law §20(3) clearly authorizes a city to accept gifts of money or property
and Glens Falis City Charter §1.4.2 specifically authorizes such acceptance.

However, we not only find no authority for a municipality itself to conduct a
campaign to solicit such gifts, gither by advertisement or otlierwise, but we also
find it to be contrary to public policy and, hence, not a lawful city purpose. We
have found similar arrangements in the past to be ‘‘unauthorized and impermis-
sible’” (1974 Op St Compt #74-1102 (unreported).

It should be noted that should a local civic organization, rather than the city
itself, sponsor the subscription campaign, any contributions received therefrom
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could thereafter be accepted by the city as a gift (see 30 Op St Compt 156
(1974); 16 Op St Compt 64 (1960).

Since it is our opinion that a municipality may not conduct a subscription
campaign, the question regarding whether donations to such a campaign would
be income tax deductible becomes moot. At any rate, this Department is not in a
position to pass on questions of possible income tax deductions for individual
taxpayers. Any inquiries of that nature should be directed to the Internal
Revenue Service (30 Op St Comipt 156 (supra).

Conclusion: A city may not sponsor a public subscription campaign to
finance construction of a convention center.

May 4, 1977.

OPINION 77-295

Statement of Fact: A subdivision containing approximately 30 homes was
approved by the planning board in the mid-1960’s.

Apparently, the builder was unable to stabilize the banks around several of
the homes in such subdivision with the result that during heavy rains, the banks
slide down and tl.;eaten the homes.

Inquiry: Under such circumstances, would it be proper for the town to
expend moneys to construct retaining walls to stabilize the banks on the
properties in question?

Statement of Law: State Constitution Article VIII § 1 prohibits the expendi-
ture of municipal monsys for private purposes. The proposed construction of
retaining walls to stabilize the banks would serve only the interests of the
property owners under consideration, rather than constitute an improvement in
the interests of the general public, and in our opinion would be an unconstitu-
tional gift of town moneys. We feel that the inquiry involves essentially a
private matter between the builder and the property owners.

Conclusion: A town may not expend moneys for the purpose of constructing
retaining walls to stabilize banks on private property.

May 3, 1977.




64 OPINIONS OF THE STATE COMPTROLLER

OPINION 77-296

Statement of Fact: On June 28, 1976 a certain building was leased by A to
the town in question. The term of the lease was to beginonJuly 1, 1976. During
all that time, the building was owned by the town supervisor. Subsequently, on
July 13, 1976, the building was sold by the supervisor to the town’s lessor, A.

Inquiry: Does the town supervisor have a prohibited interest in the lease
between A and the town?

Statement of Law: At the outset, we point out that the antire discussion to
follow relies on the presumption that A had some interest in the building so that
he could validly lease it to the town. This presumption is based on the assertion,
in a newspaper article accompanying the inquiry, that A had the right to
possession of the building. Such a right is sufficient to enable one to give a valid
lease (33 NY Jur, Landlord and Tenant, §60). Furthermore, as stated in 33 NY
Jur, Landlord and Tenant, §61: “‘If a landlord has no title at the time of the
execution of the lease, but thereafter acquires title, such title will inure to the
benefit of the lessee by way of estoppel to bind the lessor’s interest, and support
the lease from the time of its execution.”’

We now turn to the issue of whether the town supervisor has a prohibited
interest in the lease between A and the town. General Municipal Law §801
states that no municipal officer or employee shall have an interest in any
contract with his municipality when he, either independently or as a member of
a board, has the power or duty to negotiate, prepare, authorize or approve such
contract or authorize or approve payment thereunder, or audit bills or claims
under such contract. A town supervisor obviously has such powers or duties
and, thus, if he has a statutory interest in the lease, such interest would be
prohibited. Accordingly, the question becomes whether the supervisor has an
interest in the lease.

Under §800(3), an interest is defined to mean a *‘direct or indirect pecuniary
or material benefit accruing to a municipal officer or emf)loyee as aresult of a
contract with the municipality which such officer or employee serves.”’ 1t is
certainly conceivable, because of certain facts leading up to the conveyance of
the property by the supervisor to A, that the supervisor did receive a material
benefit by reason of the lease from his grantee, A, tothe town. These facts are of
considerable significanc.e. as may be seen from the following discussion.

On February 10, 1975, the town was advised by the Attorney General (1975
Op Atty Gen 124 (informal) that if the town supervisor were to attempt to sel a
building owned by him to the town, he would have a prohibited interest in the
contract of sale, which would be thereby rendered void and unenforceable. The
Attorney General went on to say, however, that the sale could be validly made
pursuant to an exception contained in General Municipal Law §802(1)(d), if the
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purchase and the consideration therefor were first approved by an order of the
Supreme Court, upon petition of the governing board.

We are not expressly advised whether the property which was the subject of
that Attorney General’s opinion is the same property to which the present
inquiry is addressed. However, we suspect that it is, because of the way in
which it was described by the Attorney General. For instance, included in
proposed town uses at that time were **a place to store an ambulance and a civic
center.’” We know that the building currently under consideration consists of a
garage and an area proposed to be used for youth activities. If two separate
buildings are involved, the coincidence strains the imagination.

But whether or not the building is the same one, the fact remains that the town
was advised by the Attorney General that the only way in which the supervisor
could convey property to the town was by order of the Supreme Court. So, a
year and a half later, the town apparently chose to ignore that advice and tame
up with a plan whereby the supervisor achic 1 much the same purpose by the
circuitous device of selling his property to A, after first causing the town to
enter into a prearranged lease with A, whereby the town couid exercise an
option to purchase from A at just about any time, and for the same $15,000,
which we understand A paid the supervisor for the property in the first place.
We also note that the town is not obligated to pay cash rent for the premises, but
rather pays ‘‘all heat, electricity and water utility expenses incurred by the
entire property [Note: Including an area occupied by a private tenant] and shall
make all repairs and improvements needed by the leased premises.”’

Notwithstanding any other reactions which we might have to this arrange-
ment, our objective here is to determine whether the supervisor has an interest
inthe lease, within the meaning of General Municipal Law §800(3), because, if
he does, such interest is necessarily a prohibited one by virtue of §801, and the
lease would appear to be null, void and unenforceable under §804. In our
opinion, because of the sequence of events herein, the infgrehce is almost
irresistible that the supervisor has an interest in the lease, becauss it is hard to
believe that the prearranged lease was anything but an inducement to A to make
the purchase. If that is so, then the inference is equally irresistible that without
the lease, A either would not have purchased the property at all or he would
have paid the supervisor less money for it, ,

Either way, the supervisor would have derived a ‘‘direct or indirect
pecuniary or material benefit’’ from the lease and, hence, would have an
interest within the meaning of §800(3). As we indicated previcusly, such

interest would necessarily be a prohibited one because the supervisor has all or

most of the powers and duties set forth in §801.

Of course, the foregoing is all based, as we have stated, on inference. That
inference is a strong one, because of the sequence of events, as we have also
stated. We must caution, however, that there is still a factual issue here. Apart
from inferences, the existence of an interest, on the part of the supervisor, in the
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lease from A to the town, depends wholly on whether the supervisor did, in fact,
derive a pecuniary. or material benefit from the lease. If the fact is that without
the'lease A would have purchased the property and paid the same consideration
anyway, then the supervisor did not derive such a benefit from the lease and,
hence, has no statutory interest in it, We do not have sufficientknowledge of the
facts to enable us to resolve that issue conclusively.

Conclusion: Where a town is leasing a building from the person to whom the
town supervisor has sold it, and where the lease was actually executed and its
term began before the supervisor sold the building to the town’s lessor, the
supervisor may well have a prohibited interest in the lease, depending on
underlying circumstances.

May 6, 1977.

OPINION 77-301

Statement of Fact: A person employed as an assessor’s aide was appointed
to fill the vacancy in the position of appointed assessor. The annual salary
budgeted for the assessor is $3,150 and that for the assessor’s aide is $5,050.
The position of assessor’s aide will be abolished, and the newly appointed
assessor will work more hours than her predecessor.

Inquiry: Based on the foregoing, may the appointee receive the combined
budgeted salaries of the two positions, assessor and assessor’s aide, and may
the town board establish an increased annual salary of $10,000 for the assessor
for the remainder of the 1977 fiscal year?

Statement of Law: Generally, the salary of a successor appointed to fill a
vacancy in a town office is that of his or her predecessor (see 1974 Op St Compt
#74-213 (unreported). It is obvious that a successor in office holding that single
position may not draw two separate salaries which were budgeted for two
separate positions. Therefore, the newly appointed assessor may not serve in
that single office and be paid the two separate salaries of assessor and assessor’s
aide. :

However, the town assessor’s salary may be increased during his or her term
of office provided there is a sufficient amount available in the item of the budget
applicable thereto (27 Op St Compt 163 (1971); 24 Op St Compt 51 (1968). As
we stap‘éd in the above-cited 1971 opinion:

a town may make funds available for such an increase in salary by a
transfer of moneys to the assessor’s item from unexpended balances
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(Town L §112(1), surplus moneys (Town L §112(1), contingency

funds (Town L §112(1) or from the proceeds of a budget note (Loc

Fin L §29.00(a)(2).
Thus, once the successor is in office and the assessor’s aide position becomes
vacant, the unexpended balance budgeted to the assessor’s aide position could
be used by the town board to increase the assessor’s annual salary to the $8,200
level.

The town board could then further increase the assessor’s salary to $10,000

annually if the additional $1,800 is available from one of the sources indicated
above.

Conclusion: An individual appointed to fill a vacancy in the position of
appointed assessor may not receive both the salary of assessor and that of her
prévious position, assessor’s aide. The town board may, however, increase the
salary of an assessor during the assessor’s term of office.

May 4, 1977.

OPINION 77-311

Inquiry: May a participating county in a regional planning board modify its
annual appropriation for planning board purposes during the fiscal year for
which such appropriation was made?

Statement of Law: General Municipal Law Article 12-B (§§239-b et seq.)
contains the provisions of law applicable to regional planning boards. Section
239-¢, with respect to the expenses of a regional planning board, provides in
pertinent part as follows: .

the governing bodies of the participating municipalities comprising
membership in a regional or metropolitan planning agency are hereby
authorized independently or in collaboration with other local
governments, in their discretion, to appropriate and raise by taxation
moneys for the expenses of such metropolitan, regional or county
planning board; and such municipal corporations shall not be
chargeable with any expense incurred by such planning board except
pursuant to such an appropriation.

The above-cited provision does not specifically prohibit a participating
municipality from modifying its annual appropriation for planning board
purposes during the fiscal year for which such appropriation was made.
However, for the reasons hereinafter set forth, it is our opinion that such

provision must be read as impliedly prohibiting a participating municipality
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from making such. modifications,

Apart from private donations and grants from the State or federal
government, regional planning boards are entirely dependent upon
appropriations from their constituent municipalities for the funds necessary to

«carry on their operations. Private contributions and State and federal grants are,

at best, indefinite and inconsistent sources of revenue. Therefore, unless a
regional plarning board is able to rely upon fixed appropriations from the
participating mumc1pa11t1es its fiscal affairs would be thrown into a chaotic and
unworkable state. :

Furthermore, we note that this Department has previously suggested that the
participating municipalities in a regional planning board should enter into an
agreement providing for, among other things, the allocation of costs of the
planning board among the participating municipalities (see 18 Op St Compt 327
(1962). In circumstances where such an agreement fixing the share of each
participating municipality is entered inte, it would seem that any attempt to
modify the annual appropriation agreed to by a participating municipality could
be viewed as a breach of contract on the part of such municipality. A strong
argument can be made that paragraph 6 of the agreement between all the
participating counties does bind each county to a share which is not subject to
unilateral modification.

In view of the foregoing, it is our opinion that the inquiry must be answered in
the negative.

Conclusion: A participating county in a regional planning board may not
modify its annual appropriation for planning board purposes during the fiscal
year for which such appropriation was made.

May 3, 1977.

OPINION 77-312

Inquiries: (1) May a water district pay hospitalization insurance premiums
for its active and retired employees?

(2) May a water district make Medicare payments for its active and retired
employees who are over age 657

Statement of Law: (1) A water district may pay hospitalization insurance
premiums for its active and retired employees by way of either a local plan,
under General Municipal Law §92-a, or as a participant in the State-wide plan,
under Civil Service Law Article XI.

General Municipal Law §92-a provxdes that any ‘‘public corporanon,
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including a water district (22 Op St Compt 916 (f966), may pay all orpartofthe

premiums for medical, surgical and hospital insurance for its officers and
employees under a local plan. This authorization includes the purchase of such
insurance for retired employees and the payment of any portion of the premiumis
thereon. In another opinion (31 Op St Compt 135 (1975), we interpreted §92-a
as permitting a public corporation to pay for the hospitalization insurance
premiums of retired employees, even though such employees retired prior to the
adoption of such a plan.

The water district may also obtain hospitalization insurance coverage for its
active and retired employees under the State Health Insurance Plan, which is
administered by the Department of Civil Service. Civil Service Law §163(4)
provides that improvement districts, whose employees and retired employees
are authorized under §163(2) to be included in the State-wide plan,, may
participate in the plan. The governing body may make an election with respect
to inclusion of both present and retired employees at the same time or as to
employees at one time and retirees at another. Under §163, employees who
retire prior to the district’s participation in the State-wide plan are also covered
(1972 Op St Compt #72-846 (unreported).

(2) In a prior opinion (1972 Op St Compt #72-956 (unreported), we dealt
with a similar question with regard to Medicare premium payments. In that
opinion, we stated that where a municipality pays hospitalization and medical
insurance premiums for its employees and retired employees under a local plan,
it may reimburse those age 65 and older for Medicare premiums. That conclu-
sion was based on the provisions of Civil Service Law § 167-a, which authorize
reimbursement for Medicare premiums, by municipalities participating in the

State-wide plan, to active and retired employees who become eligible for

Medicare. Our rationale for that conclusion was based on our determination that
the provisions of §167-a, being sufficiently broad, could be extended to
municipalities operating under local plans.

Conclusion: A water district may pay the hospitalization insurance pre-
miums for all its active and retired employees either under a local planoras a

. participant in the State- wide plan. In addition, a water district may reimburse

active and retired employees for Medicare premiums where such district pays
hospitalization insurance premiums for its active and retired employees either
under a local or State-wide plan.

May 13, 1977.
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OPINION 77-322

Inquiry: Could a town supervisor refuse to sign a check reimbursing the
town justice for travel expenses between his home and court for special
arraignments?

Stacement of Law: We stand by our previous opinion that a town justice may
not recover mileage expenses for traveling between his home and the court, for
special arraignments at off-hours (1977 Op St Compt #77-13 (unreported).

Now, if the town board should audit and approve a voucher from the town
justice for such expenses, we believe that the supervisor would be justified in
not signing the check. Normally, his duty to sign checks is a so-called ‘‘ministe-
rial”” function, which means that it is a duty that he is required to perform once
the claim has been audited and approved by the town board (see 1976 Op St
Compt #76-780 (unreported). He may withhold his signature, however, when
he is subject to a statutory duty not to sign the check, as in the case of an
overdrawn appropriation. Similarly, we are of the opinion that Town Law
§116(1) does not allow a town justice to recover mileage expenses for commut-
ing between his home and court.

The town justice is correct when he says that an opinion of the State
Comptroller is simply an advisory opinion and not a dellaitive construction of
the law. The final authority on the meaning of a statute in our legal system is a
court, Nevertheless, until a court has ruled, an opinion of our Department on the
question of what is a proper town expenditure will be followed by the Depart-
ment’s Division of Municipal Affairs in the performance of the Department’s
duty to audit municipal accounts. Therefore, until a Department opinion per-
taining to a municipal expenditure is superseded by a contrary judicial decision,
the opinion will be followed and applied by the Division of Municipal Affairs
during the course of municipal audits.

Conclusion: A town justice may not recover mileage expenses for commut-

ing between his home and court. A supervisor may refuse to sign a check for
such travel expenses, even if the claim is audited and approved by the town
board.

May 24, .1977.

OPINION 77-326

t

Inquiry: Is a village required to deduct FICA taxes from sick leave payments

made to village employees when such employees are absent due to illness?

R e
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Statement of Law: Under 26 US Code §3121(a)(2), the amount of any
payment made to an employee ‘‘under a plan or system established by an
employer which makes provision for his employees, generally . . . on account
of — (s)ickness or accident disability . . .’ is not considered to be ‘‘wages’”
within the meaning of the Federal 1nsurance Contributions Act. Therefore, no
FICA tax need be deducted from such payment.

The Social Security Administration has ruled that even if there ex1sts an
established sick leave plan, payments made under such a plan by a municipal
employer would be treated as ‘wages’’ under the Social Security Act unless it
is shown, in addition, that the municipality has statutory or other legal authori-
zation to make payments to employees solely on account of sickness, as
distinguished from authorization merely to continue salary payments during
periods of absence due to illness (SSR 72-56). This opinioﬁ has beenconfirmed
by the US Court of Appeals, 10th Circuit, in the case of State of New Mexico v.
Weinberger (517 F2d 989 (1975), cert den 423 US 1051 (1976).

General Municipal Law §92(1) authorizes villages to grant sick leave with
pay to their employees. This, however, is merely authorization for a continua-
tion of salary payments and does not authorize payments made on account of
sickness. Therefore, such payment is considered to be **wages’’ for the purpose
of Social Security and, accordingly, FICA tax must be deducted therefrom,

Conclusion: A village must deduct FICA tax from sick leave payments paid
to village employees.

May 13, 1977.

OPINION 77-330

Statement of Fact: A police officer injured in the line of duty was out of
work from July 28, 1976 until February 28, 1977. The offxrer received his full
pay during this period.

In January, 1977, during the period of his disability, the said officer was
subpoenaed to testify in court as a police officer. Relying upon a provision in a
collective bargaining agreement which provides that the basic work day shall be
eight (8) hours, and the basic work week shall be forty (40) hours, with the
exception of special assignments when required, the officer applles for over-
time pay. .

Inquiry: Is the police officer entitled to overtime pay in the described
circumstances?

T s g
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Statement of Law: General Municipal Law §207-c provides for the payment
of full salary to policemen who are injured or taken sick as a result of the
performance of their duties. In addition, a city may elect to provide Workmen’s
Compensation coverage to its policemen by appropriate action of its governing
body (Work Comp L §3(1) group 19). ‘

It is our opinion that the policeman in question should not receive overtime
compensation for the time he is required to be in court, notwithstanding the
collective bargaining provision mentioned above. A policeman would be enti-
tled to overtime compensation for such courtroom appearance only if such
appearance would result in his actually working over 40 hours in one week.
Obviously, this was not the case in the described circumstances.

Conclusion: A police officer who is out of work as the result of injury or
illness incurred in the line of duty, and who is receiving his full salary during
such period of disability, is not entitled to overtime compensation where such
officer is subpoenaed to appear in court to testify as a police officer.

June 8, 1977.

OPINION 77-332

Inquiry: In a case where a fire district covers the entire unincorporated area
of a town, may the same person hold the offices of town councilman and a
member of the board of fire commissioners of the fire district?

Statement of Law: This Department has repeatedly taken the position that
the two offices which are the subject of this inquiry are incompatible (6 Op St
Compt 168 (1950); 15 Op St Compt 478 (1959); 1971 Op St Compt #71-943
(unreported). The rationale behind the aforementioned opinions has been that
since there are various instances where the fire district commissioners contract
with the town board — such as to provide fire protection to a fire protection
district or fire alarm-district within the town (Town L §§183, 184) — the same
individual, as a member of the town board and board of fire commissioners of
the fire district simultaneously, would be in the position of attempting to serve
the best interests of two different groups of taxpayers. This situation involves an
obvious incompatibility and overlapping of interests.

However, in the situation mentioned in the inquiry herein, there is no
possibility of contracts of this nature arising between the board of fire commis-
sioners and the town board, because, as indicated, the fire district covers the

“entire area of the town outside of any village or villages. It is the duty of the fire
district to provide fire protection to the area of the fire district, and no contracts
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for fire protection can ever come into existence in this fact situation, Con-
sequently, the incompatibility referred to in the above-cited opinions cannot
come into play. .

The only other interrelationship between a fire district and a town board
which might have a bearing on this situation is the fact that under Town Law
§181, the budget of a fire district has to be submitted to the town board of the
town in which the fire district is located. In this regard, however, §181(1)
clearly states that the town board shall make no change in the budget estimate
submitted by the board of fire commissioners. It is the town board’s duty simply
to forward the fire district’s budget estimates to the county legislature so that the
latter may cause such amounts to be levied against the taxable properties in the
fire district. Accordingly, no incompatibility could arise here either.

As a result of all of the foregoing, then, it is our opinion that where a fire
district is coterminous with the unincorporated area of a town, there is no
incompatibility or other illegality involved when a member of the board of fire
commissioners serves simultaneously as a member of the town board. In this
regard, we hereby distinguish this conclusion from the conclusions reached in
the opinions previously cited herein and any other similar opinions. However, it
should also be noted that we found no incompatibility in the simultaneous
holding of these two offices in a somewhat different fact situation in another
opinion ( 1974 Op St Compt #74-175 (unreported).

Conclusion: In a situation where a fire district is coterminous with the entire
unincorporated area of a town, there is no incompatibility between the offices of
town councilman and a member of the board of fire commissioners of the fire
district.

June 24, 1977.

OPINION 77-333

Statement of Fact: A group of town taxpayers has petitioned the town board
to undertake an investigation into alleged favoritism on the part of the local
assessors in the assessment of real property within the town. We understand that
the claim of favoritism is based upon the fact that in general assessed valuations
of agriculturai residences may be lower than those of nonagricultural resi-
dences.

Inguiry: In view of these ¢ircumstances, in what manner should the town
board proceed? )
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Statement of Law: In the first instance, we note that the town has already
received an opinion from the State Board of Equalization and Assessment,
dated March 31, 1977, expressing the view that the assessor has the sole right to
determine the level of assessment within the assessing unit, and that the town
board may not substitute its judgment for that of the assessor. This Department
reached a similar conclusion in a recent opinion (1976 Op St Compt #76-398
(unreported).

Notwithstanding the foregoing, we feel that a town board has inherent power
to investigate legitimate allegations of misconduct on the part of town officers
or employees, including the town assessor or assessors. If such an investigation
produces substantial evidence of misconduct, the town board may wish to
consider the institution of removal proceedings, pursuant to Public Officers
Law §36, or other appropriate disciplinary action,

In order to determine whether there is a legitimate allegation of misconduct,
the town board has a duty to scrutinize the facts surrounding such aliegations
before beginning an official investigation. If the town board were to undertake
such investigations without an initial, detailed examination of the facts sur-
rounding the charges, unnecessary friction is likely to result.

“In any case where a town board is_petitioned to investigate alleged miscon-
duct on the part of the town assessor or assessors in connection with the
assessment of real property, it will be necessary for the town board to determine
in its initial inquiry into the allegations whether the facts involved present a
legitimate allegation of misconduct, on the one hand, or whether they involve a
review of the assessors’ judgment, on the other. The former is a legitimate
subject for town board investigation, while the latter is not. We recognize that
the distinction between the two may not always be clear,

After an examination of the facis underlying the allegation of favoritism in
the situation at hand, we incline toward the view that this is not an allegation of
misconduct at all. Rather, it seems to us that the taxpayers involved are
questioning the judgment of the assessors in their valuation of agricultural
residences as opposed to nonagricultural residences. If so, the proper forum for
this complaint is the board of assessment review (see Real Prop Tax L §512),

Conclusion: The town board may not review the actions of the town
assessors involving the judgment of such assessors with respect to the valuation

of real property within the town.

April 22, 1977.

S
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OPINION 77-334

Inquiries: (1) Does a prohibited conflict of interest exist where a member of
the village board of trustees is also the president of an independently owned fire
company which contracts with the village for fire protection?

(2) Does a prohibited conflict of interest exist when the owner and editor of
the local newspaper, which is designated as the official newspaper for the
village, is also the mayor of the village?

Statement of Law: (1) For the purposes of this inquiry, we assume that the .
fire company is a not-for-profit corporation or association comprised of volun-
teer firemen. By reason of General Municipal Law §801, the village trustee
would have a prohibited interest in a contract between the village and the
not-for-profit fire company of which he is an officer (Gen Mun L §800(2), (3).
However, General Municipal Law §802(1)(f) excepts from the operation of
§801 contracts with a membership corporation or other voluntary nonprofit
corporation or association. Accordingly, the trustee would not have a prohib-
ited interest in the contract for fire protection, The trustee will be required
publicly to disclose in writing the nature and extent of liis interest pursuant to
General Municipal Law §803,

(2) The mayor, being a member of the village board of trustees, would have
a prohibited interest in any contract between the village and his newspaper by
reason of General Municipal Law §801.

However, General Municipal Law §802(1)(c) excepts from the operation of
§801 the designation of an official newspaper. Although the mayor would not
have a prohibited interest in the transaction in question, the mayor will, of
course, be required to disclose publicly the nature and extent of his interest in
writing pursuant to General Municipal Law §803.

Conclusions: (1) A prohibited conflict of interest does not arise where a
member of the village board of trustees is also the president of a volunteer fire
company which contracts with the village for fire protection.

(2) A prohibited conflict of interest does not exist where the owner and
editor of a local newspaper, which is designated as the official newspaper for
the village, is also the mayor of the village. ’

May 18, 1977.

OPINION 77-338

Inquiry: May a member of the town planning board who was mistakenly
believed to have been a resident of the town but who has, in actuality, been a
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resident of neighboring town, be permitted to remain on the town planning
board? o '

Statement of Law: Public Officer’'s Law §3(1) provides as follows:
No person shall be capable of holding a civil office who shall not,
at the time he shall be chosen thereto . . . be a citizen of the United
States, a resident of the state, and if it be a local office, a resident of
the political subdivision or municipal corporation of the state for
which he shall be chosen, or within which the electors electing him
reside, or within which his official functions are required to be
exercised . . . . '

Since town planning board members are public officers (18 Op St Compt 62
(1962), the provisions of Public Officers Law §3(1) are applicable in this
instance. Thus, irrespective of any mistaken belief as to which town was his
true residence, in order to serve on the town planning board, this individual
must, in fact, be a resident of that town, the municipality for which he was
chosen and within which his official functions are required to be performed (see
24 Op St Compt 778 (1968).

Conclusion: A town planning board member must be a town resident.

May 3, 1977.

OPINION 77-340

Statement of Fact: The past practice of a town purchasing agent has been to
place bid deposits in a noninterest checking account and to process a claim for
the return of the deposit when the bids were finally analyzed and the contract
awarded.

Inquiry: Inasmuch as this procedure has been protested, is the agent entitled
to deposit these funds or, particularly in the case of a certified check, is he
required to retain the same and ultimately return it in its original form?

Statement of Law: The answer to the question is contained in the last
sentence of General Municipal Law §105, which provides as follows:
A certified check, money, bonds or other obligations or security
deposited to secure a bid shall be retained under the jurisdiction and
control of the chief fiscal officer or other officer of the political
subdivision or district having custody of its money, until returned to
the bidder or forfeited,

A
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It should be pointed out that the above-quoted provision was inserted in the -

law in 1973 (see L 1973 ch 356, eff 9/1/73). Since no similar provision was in
the law previous to that time, it is conceivable that the commencement of ‘‘the
past practice’” pre-dated 1973, although there is some doubt whether there was
authority even then for a municipality to place bid deposit checks'in the bank.

In any case, under present law, the town is not authorized to deposit certified
checks, received as bid deposits, in a checking account, because this would be a
violatizu i the previously quoted provision of General Municipal Law §105.
For what it may be worth, there is a bill before the current session of the New
York State Legislature which would permit the deposit, in a bank, of certified
checks received by a municipality as bid deposits. We cannot speculate, of
course, on the likelihood that this bill will be signed into law (A #5459; S
#2109).

Conclusion: Under present law, a certified check deposited to secure a bid
must be retained by the chief fiscal officer of the particular political subdivision
and may not be deposited in a bank account.

April 22, 1977.

OPINION 77-360

Inquiry: May a town councilman simultaneously serve as administrator in
the county department of buildings and grounds?

Statement of Law: It is assumed, for purposes of this opinion, that the
administrator in question is a county officer, Accordingly, the doctrine of legal
incompatibility of public offices must be considered. Briefly stated, that doc-
trine declares incompatible any two public offices in which there exists an
inconsistency of function, or where the basic duties of each office would
necessarily interfere with the other, or where the holder of one office would be
required to account to or be subordinate in some way to the other (Peo ex rel
Ryanv. Green, 58 NY 295 (1874). The powers and duties of a town councilman
and such an administrator are not such as to render the two offices inherently
incompatible. Therefore, we are of the opinion that the same individual may
validly hold both offices.

Conclusion: The same individual may simultaneously serve as town coun-
cilman and administrator in the county department of buildings and grounds.

May 11, 1977.
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OPINION 77-373

Inquiry: May the same person simultaneously hold the offices of town
councilman of one town and part-time town zoning enforcement officer of
another town?

Statement of Law: Town Law §23 requires every town officer, with certain
exceptions not here relevant, to be an elector of the town. Public Officers Law
§3 also requires a town officer to be a town resident. Hence, in order for the
town councilman to be town councilman, he must be a resident and elector of
the town in question.

The same principle would apply to the holding of the office of part-time
zoning enforcement officer in the second town, i.e., the incumbent must be a
resident and elector thereof, Since there is no way in which an individual can be
aresident and elector of two towns at the same time, it becomes obvious that the
same individual may not simultaneously be a councilman of one town and
zoning enforcement officer of another town.

Conclusion: A person may not simultaneously hold the office of town
councilman of one town and part-time zoning enforcement officer of another
town because a town officer must be an elector of the town and there is no way
in which he can be an elector of two towns at the same time.

June 10, 1977.

OPINION 77-376

Statement of Fact: A village is about to embark on a relatively major project
to repair and improve its water system. The improvements will involve replac-
ing some water lines and installing some new water lines.

The town within which the village is located has indicated that it would be

willing to expend town funds to pay a portion of the cost of the above-described
work. The result of the repair and improvement of the water lines will be that an
area in the village will lend itself to light industrial development, which
allegedly stands to benefit the town as well as the village (i.e.. by increasing the
town’s tax base).

Inquiry: May town funds be expended to assist in the repair and improve-
ment of a village water systen: in the described circumstances?

e
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Statement of Law: General Municipal Law §119-o0 contains the provisions
of law governing the performance of municipal cooperative activities. Section
119-0(1) provides in pertinent part:

1. In addition to.any other general or special powers vested in .
municipal corporations . . . for the performance of their . . . func-
tions, powers or duties on an individual, cooperative, joint or con-
tract basis, municipal corporations . . . shall have power to enter
into, amend, cancel and terminate agreements for the performance
among themselves or one for the other of their respective functions,
powers and duties on a cooperative or contract basis . . . . [Empha-
sis supplied]

It is our opinion that pursuant to §119-0(1), and in particular that portion

_thereof which we have emphasized, a village and a town could enter into an

agreement pursuant to which the town would assist the village in the repair and
improvement of the village water system. However, the village would have to
reimburse the town for the town’s expenses incurred in connection with such an
agreement.

Conclusion: A village and a town may enter into an agreement pursuant to
which the town will assist the village in the repair and improvement of the
village water system, provided the town is reimbursed for its expenses.

June 27, 1977.

OPINION 77-385

Statement of Fact: The board of trustees of a town public library seeks to
remodel the exterior of the library building, which is owned by the town, by
replacing bricks and other remodeling work at a cost of approximately $13,000.
The library trustees do not have current funds available, and it is contemplated
that after advertisement for bids, the work would be donein three yearly phases,
each phase to be completed within a given year, with payment for each phase to
be made at the completion of each phase.

Inquiries: (1) Is the town board 01 the library board to utilize the competmve
bidding procedures of General Municipal Law §103?

(2) May the contract be divided into three phases, with payment for each
phase to be made upon completion thereof?

Statement of Law: (1) In a previous opinion (1970 Op St Comp* #70-709
(unreported), we stated that in substantially similar circumstances, since a

&

Mgy s g




80 OPINIONS OF THE STATE COMPTROLLER

library building is a public building (indeed, the building in question is owned
by the town), the town board has the right to approve the plans and specifica-
tions for the contemplated remodeling. Furthermore, a contract may not be
awarded without town board approval.

{2) We feel that there is no legal impediment to the drawing of specifications
in the manner proposed. The board of library trustees would be able to pay. for
the cost of such project with current moneys over the three-year period.

If, on the other hand, the board of library trustees does not wish to pursue the
above course, the town board could issue obligations to pay for the entire cost of
the project. Where the library building is owned by the town, the town would be
in a position to utilize the available borrowing procedures of the Local Finance
Law.

With respect to the payment of federal revenue sharing funds into a capital
reserve fund, a current opinion (33 Op St Compt 37 (1977) states that
payment of federal revenue sharing funds into a capital reserve fund within two
years after the receipt thereof constitutes use, obligation or appropriation within
the meaning of the federal regulations (31 CFR §51.00(b).

Conclusion: A public works project to be performed on a town public library
building is governed by the provisions of General Municipal Law §103.

August 1, 1977.

OPINION 77-390

Inquiry: Is a county chargeable with the cost of maintenance, care and
treatment of a person remanded to a State hospital for psychiatric examination
by order of the Family Court?

Statement of Law: Family Court Act §251, insofar as applicable, provides
as follows: -

After the filing of a petition under this act over which the family
court appears to have jurisdiction, the court may cause any person
within its jurisdiction and the parent or other person legally responsi-
ble for the care of any child within its jurisdiction to be examined by a
physician, psychiatrist or psychologist appointed or cesignated for
the purpose by the court when such an examination will serve the
purposes of this act, the court, during or after a hearing, may remand

- for a period not exceeding thirty days any such person for physical or
psychiatric study or observation. ‘

® %ok
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(c) to a hospital maintained by the state of New York . . . .

Mental Hygiene Law §43.03, entitled *‘Liability for fees,”’ indicates respon-
sibility for fees in connection with various kinds of services provided for under
the Mental Hygiene Law, including the maintenance, care and treatment which
are the subject of this inquiry. Subdivision (c) of §43.03 provideés as follows:

Patients receiving services while being held pursuant to order of a
criminal court or for examination pursuant to an order of the family
court shall not be liable to the department [State Department of
Mental Hygiene] for such services. Fees due the department for such
services shall be paid by the county in which such court is lo-
cated . . . . [Bracketed material and emphasis supplied]

Accordingly, in the circumstances described in this inquiry, the county is
chargeable with the cost of maintenance, care and treatment of the individual
remanded to the State hospital for psychiatric examination (see also 1973 Op St
Compt #73-905 (unreported).

Conclusion: Where an order of the Family Court directs that a person in need
of supervision is to be remanded to a hospital maintained by the State of New
York for psychiatric examination, the cost of maintenance, care and treatment
is a county charge.

June 30, 1977.

OPINION 77-395

Statement of Fact: The suggested procedure for payment of water bills by a
local bank would entail district customers bringing their water bills to a bank
office and presenting the bills, together with the 2ustomers’ so-called *‘Instant
Transaction’’ card to a teller. The teller would insert the card in a terminal and
the customer would, at the same time, key in a secret code known only to him to
activate the transaction. The teller would also key in the amount to be paid.

Electronically, the customer’s account would be debited in the amount of the
bill. The bank would send the district a cashier’s check for the daily total of
payments receivied in the above-described manner. In addition, customers
would receive a machine-printed record of the transaction and the bank would
send the apbropriate bill section to the district for proper updating of the
customer’s account. There would be nu charge to the water district for the
described service.

Inquiry: Are there any legal ¢bjections to the procedure?
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Statement of Law: First of all, we assume that pursuant to the described
payment procedure, individual water bills would not be deemed paid until the
water district receives the cashier’s check from the bank. Based upon this
assumption, the described procedure simply involves the bank acting as the
agent for its customers who wish to utilize the service for payment of their water
bills. The district treasurer is clearly authorized to accept a cashier’s check in
payment of one or more water bills. Accordingly, we see no legal objections to
the water district commissioners permitting a bank to implement the described
procedure, proviced there is no charge to the district.

Conclusion: The board of commissioners of a water district may permit
district customers to pay their water bills threu: _h a bank, acting as their agent,
provided there is no charge to the district.

June 2, 1977.

OPINION 77-399

Inquiry: May a municipality pay the professional association membership
dues for engineers employed by the municipality, and are membership dues in a
professional association, specifically the Engineering Society, a proper town
charge where the town itself seeks to join the organization?

Statement of Law: In a prior opinion (28 Op St Compt 159 (1972), we
considered the question of municipalities paying membership dues of munici-
pal officials in an association or organization composed of municipal officials.
In that opinion, we took the position that a municipality could pay such dues
only where membership in the organization is required as part of the duties of
office. Membership could be required by a municipality only where it has been
affirmatively determined that membership would be beneficial to the official in
the performance of his duties, and where there is a ciose relationship between
the activities of the organization and the duties of the official. The municipality
would have to determine that the organization is composed exclusively of
municipal officials and that one of tae organization’s primary objectives is local
government efficiency. Finally, we stated that the municipality should not
require miembership by the same official in a number of organizations whose
essential purpose and activities are similar in nature.

We stated in the above-cited opinion, with regard to professional associa-
tions of a nonmunicipal nature, as follows:

Under no circumstances do we feel that membership could be
required in an association with a membership that is not composed
exclusively of municipal officials. Therefore, it is our posiiion that
membership in bar associations, accounting and business societies,
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scientific organizations, and the like, would be improper, since such
associations do not have the efficiency of local government as their
principal concern. The membership of a municipal official in such an
organization would, -quite clearly, be beneficial to the municipal
official in a personal manner rather than beneficial to him as the
official of a municipality.

It appears obvious that the instant engineering association would not be
composed exclusively of municipal officials and would be that type of
professional association which is not municipally oriented, benefiting the
engineers in, primarily, a personal manner rather than in their capacities as the
officials or employees of a municipality. Therefore, the municipality may not
pay the engineers’ dues in such organization.

In another opinion (23 Op St Compt 352 (1967), with regard to the situation .

where a town itself seeks membership in an association, we stated as follows:
It is this Department’s opinion that a town may properly become a
dues paying member of an organization which has as its purpose the
fostering of better municipal government. Such organizations, while
they need not be made up entirely of municipalities, should have as
their primary concern the problems of municipalities. (see also 23 Op
St Compt 565 (1967).

As indicated above, the Engineering Society apparently is not the type of
organization which has as its primary purpose the fostering of better municipal
government. However, we feel that should a municipality’s governing board be
of the opinion that membership by the municipality itself in the organization
would help improve the governmental functions of such municipality by, for
example, enabling the municipality to receive various publications of such
organization relating to municipal government, then, in our opinion, it would
be proper for such municipality to pay the necessary membership dues on its
own behalf. It is our opinion that such an expense, incurred for the purpose of
bettering governmental functions, would be an expense necessarily incurred for
the benefit of the town (Town L §116(1); 23 Op St Compt 565 (1967). To the
extent that this conclusion is inconsistent with the opinions previously cited, we
hereby overrule those opinions. '

Conclusion: A municipality may not pay the membership dues of an
engineer in an engineering organization where such organization is not
composed exclusively of municipal officials and where the primary objective of
such organization is not local government efficiency. However, where a
municipality’s governing board is of the opinion that joining such an
organization would help improve municipal government functions through the
receipt of literature, etc., the municipality itself may join and pay the necessary
fees.

June 28, 1977.
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OPINION 77-401

Inquiry: Does the mailing of specifications to potentially interested bidders
consitute a permissible procedure within the meanmg of General Municipal
Law §103?

Statement of Law: Generally speaking, all contracts for public. work in
excess of $3,500 and all purchase contracts in excess of $1,500 are subject to
competitive bidding requirements, with such contracts being awarded to the
lowest responsible bidder furnishing the required security after advertisement
for sealed bids. In addition, General Municipal Law §103(2) prowdes as
follows:

Advertisement for bldS shall be published in the official newspaper
or newspapers, if any, or otherwise in a newspaper or newspapers
designated for such purpose.

We do not think that anything contained within any of the aforementioned
statutory material, or any other law, would prohibit a municipality from mailing
copies of specifications to potentially interested bidders. We must emphasize
that such mailing must be performed in good faith by the municipality, that is,
the specifications should not be sent only to a favored few but should be sent to
all known bidders, within reasonable limitations.

Therefore, we are of the opinion that a m» aicipality may mail copies of bldl

specifications to potentially interested bidders, in addition to complying with
the statutory requirements of General Municipal Law §103.

Conclusion: A municipality may mail copies of bid specifications to
prospective bidders.

July 12, 1977.

OPINION 77-409

Inquiry: Where a town board has established a recreation commission, does
the authority to employ a recreation director lie with such commission or with
the town board?

Statement of Law: Town Law §20(1)(a) provides that in a town of the first
class, all officers, other than elective officers, and all employees, shall be
appointed by the town board, except as otherwise provided by law.

General Municipal Law §243 authorizes a town board, by resolution, to
establish a town recreation commission. General Municipal Law §244 provides
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that a recreation commission . may employ such persons as may be
needed, as authorized by this act and pursuant to law.”

General Municipal Law §244 is clearly the type of exception referred to in
Town Law §20(1)(a), and, therefore, where a town board has established a
recreation commission, the commission and not the town board has authority to
employ a recreation director. This Department reached the same conclusion,
which we hereby reaffirm (12 Op St Compt 45 (1936).

In another opinion (1969 Op St Compt #69-306 (unreported), we discussed

‘several questions which bear upon the relationship between a town board and a

town recreation commission.

Conclusion: Where a town board has established a recreation commission,
the commission and not the town board has the authority to employ a recreation
director. :

May 27, 1977.

OPINION 77-412

Inquiry: Does a town justice, after imposing a fine for a traffic infraction on

a defendant who has appeared by mail and waived arraingment, have the right,
at a subsequent time on his own motion, for reasons which are sufficient to the
justice, to do either of the following:

(1) suspend payment of the fine; or

(2) change the sentence from a fine to condmonal discharge
and thereafter report-the case as ‘‘closed’’ on the monthly report to the State
Comptroller?

Statement of Law: Before going further, we must point out that courts in
New York State aré no longer authorized either to suspend a sentence or to
suspend the execution of sentence. This is borne out by reférence to Penal Law
§60.01, entitled *‘Authorized dispositions; generally,”” and to the practice
commentary following that section (see alsoPeo v. Darling, 50 AD2d 939, 377
NYS2d 196 (1975). 1t is clear now that the former device of a suspended
sentence has been replaced by three new sentences — namely, probation,,
conditional discharge and unconditional discharge. Accordingly, that part of
the inquiry dealing with a suspended sentence is academic and we shall limit our
discussion to the subject of conditional discharge.

The right of a defendant charged with a traffic infraction to appear by mail,
waive arraignment in open court, waive the aid of counsel, and plead guilty to
the offense as charged, is set forth in Vehicle and Traffic Law.§1805. That

»
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statute provides that after the defendant duly submits his application to appear

by mail to the local criminal court, such court has certain prerogatives, In that

connection, the statute provides, in part;
Thereupon the local criminal court may proceed as though the
defendant had been convicted upon a plea of guilty in open: court,
provided, however, that any imposition of fine or penalty hereunder
shall be deemed tentative until such fine or penalty shall have be=n
paid and discharged in full, prior to which time such court, in its
discretion, may annul any proceedings hereunder, including such
tentative imposition of fine or penalty, and deny the application, in
which event the charge shall be disposed of pursuant to the applicable
provisions of law, as though no proceedings had been had under this
section.

From a reading of the above-quoted statutory language, it becomes apparent
that if the justice, having once imposed a fine (notwithstanding that the fine is
deemed tentative until paid in full), desires to change the sentence thereafter, he
must first annul all proceedings taken and deny the application from its
inception. The result of this is that he must then dispose of the charge in the
usual “manner, through arraignment in open court etc., as though no
proceedings had ever been had under §1805. Obviously, at that time upon a
guilty plea, the justice could, if he so desired, impose a sentence of conditional
discharge.

Itis to be noted that under the provisions of Penal Law §60.20, when a person
is convicted of a traffic infraction, the sentence of the court shall be either:

(a) A period of conditional discharge, as provided in article
sixty-five [see §65.05]; or

(b) Unconditional discharge as provided in section 65.20: or

(c) A fine or a sentence to a term of imprisonment, or both, as
prescribed in and authorized by the provision that defines the
infraction; or

(d) A sentence of intermittent imprisonment, as prqvided in article
eighty-five.

The above-authorized dispositions or sentences are available to the justice
when he first receives the application by mail provided for in Vehicle and
Traffic Law §1805. They are also available when, after having imposed a fine
and not receiving the same, he annuls all of the proceedings under § 1805 and
disposes of the traffic infraction without regard to § 1805. In this latter instance,
the uitimate disposition is equated with an original disposition. There is no
authorization in the law for the justice, after having first imposed a fine under
§ 1805, to act on his own motion and, without more, simply change it to either a
conditional discharge or to some other disposition.

One special instance exists where a justice who has imposed a fine may
summarily either change the terms of the original sentence or revoke the same
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entirely and impose any other sentence which he might have originally
imposed. That instance is set forth in Criminal Procedure Law §420.10¢4),
which provides that in any case where the defendant is unable to pay a fine
imposed by the court, he may at any time apply to the court for resentence. This
procedure would seem to be available under the provisions of Vehicle and
Traffic Law §1805 in a case where a defendant has appeared by mail and has
been subjected to a fine. It is to be noted, however, that here, again, the justice
may not simply alter a sentence on his own motion.

With respect to the last part of the inquiry, concerning the reporiing of the
case as ‘‘closed’’ on the monthly report to the State Comptroller, the answer
simply is that where a fine has initially been imposed, the case cannot be
reported as ‘‘closed’’ until the justice has received the fine, unless one of the
previously mentioned statutory ¢xceptions is met and unless the sentence is
changed or revoked pursuant to such an exception. In other words, apart from
the aforesaid exceptions, the tenets expressed in a prior opinion (22 Op St
Compt 60 (1966) would generally apply and the justice could not mark a case
““closed’’ until he has received the fine which he has imposed as a sentence.

Conclusion: Where a town justice has imposed a fine for a traffic infraction
against a defendant who has appeared by mail and waived arraignment, the
justice may not, at a subsequent time on his own motion, summasily change the
sentence to conditional discharge.

June 13, 1977.

OPINION 77-430

Inquiries: (1) May a town, without the express authorization of the State
Legislature, “‘lease’’ lands, which have been dedicated for park purposes, toa
private natural gas company for the purpose of drilling a specified and limited
number of gas wells, if such drilling does not interfere with the intended park
and recreation uses?

(2) May a town, without the express authorization of the State Legislature,
enter into an agreement permitting these parklands to be made a part of a
‘‘pooled area,’’ where such agreement specifies that no wells will be drilled on
the town park land?

Statement of Law: (1) It is a well-established principle of municipal law that
property owned by a municipality and dedicated to park purposes is held in trust
for the public and cannot be alienated by sale or lease, nor may its use be
discontinued, without express legislative authorization (Brookiyn Park Com-
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missioners v, Armstrong, 45 NY 234, 6 AR 70(1871), rev’g 3 Lans 429; Miller
v. City of New York, 39 M2d 424, 240 NYS2d 716, inod 20 AD2d 720, 247
NYS2d 496, aff’d 15 NY2d 34,255 NYS2d 78 (1964); Gewirtz v. City of Long
Beach, 69 M2d 763, 330 NYS2d 495, aff'd 45 AD2d 841, 358 NYS2d 957,
mot for Iv to app den 35 NY2d 644, 364 NYS2d 1025 (1974); 25 Op St Compt
241(1969). In addition, where State funds are used to purchase parklands, as in
this case, Parks and Recreation Law § 15.09 provides that such lands may not be
conveyed without specific legislative authorization.

Gas and oil *‘leases’’ differ from ordinary leases to such an extent that they
are often deemed sui generis (37 NY Jur, Mines and Minerals, §26). It follows,
then, that it is often difficult to determine exactly what type of interest in real
property, if any, a gas ‘‘lessee’’ is receiving under a given instrument (38 Am
Jur2d, Gas and Oil, §66).

Generally, the instrument granting the right to drill wells is intended to be a
lease in the common law sense, in that the parties intend to convey to the lessee
a present interest or estate in the land itself, rather than a mere grant of the right
to explore for and produce oil or gas on such land (see 38 Am Jur2d, Gas and
Oil, §69; 37 NY Jur, Mines and Minerals, §27). If that is the case in this
instance, then, clearly, absent specific State legislative authority, the munici-
pality may not grant to a private gas company such an interest in any municipal
lands which are dedicated for park use (see 1975 Op Atty Gen 130 (informal);
Colonna v. State, 224 AD 173, 230 NYS 19, aff’d 253 NY 595, 171 NE 797
(1930).

However, it is also possible for the parties to contemplate only a grant in the
nature of a *‘license’’ to the gas company, revocable at will by the municipality,
for the privilege of entering parklands and exploring for gas (see 38 Am Jur2d,
Gas and 0il, §68).

The Department has expressed the opinion that a municipality may grant
certain revocable permits, licenses or concessions to private parties with respect
to parklands without express legislative authorization (23 Op St Compt 429
(1967); see also Miller v. City of New York (supra); Williams v. Hylan, 129 M
654,222 NYS 163, rev’d 223 AD 48,227 NYS 392, aff"d 248 NY 616, 162 NE
547 (1928). However, il is our opinion that a *‘license’” to explore for gas on
municipal parklands stands on somewhat different footing.

In most instances where we have said that a municipality may grant a
revocable license or concession, such license or concession was for the
operation of a service which might be opérated in a park and was related to parks
and recreation (23 Op St Compt 429 (1967) (restaurant); 6 Op St Compt 346
(1950) (ski lift); 23 Op St Compt 416 (1967) (tennis lessons).

In our opinion, drilling and exploring for gas on municipal parklands would
not be the type of activity for which such a “‘license’’ could be granted. Such
activity is not related to park purposes, and, although the letter of inquiry states
that the drilling will not interfere with the intended park and recreation uses, it is
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difficult to conceive of gas drilling apparatus being located on parklands which
would not, at least to some extent, interfere with the public’s enjoyment of the
parklands. .

Furthermore, such ‘‘licenses’’ to explore generally contemplate the vesting
of a conditional estate in the licensee in the event of the discovery of gas within
the time specified in the license (38 Am Jur2d, Gas and O:1, §68). Therefore, if
the town should grant such a license, and if gas is discovered, an interest in the
parklands would then vest in the licensze arl such interest would, then, violate
the rule against alienation of public parklands other than by express legislative
authorization. ' '

Finally, regarding a somewhat similar situation concerning the drilling of a
water well on public parklands, this Department stated as follows (1971 Op St
Compt #71-277 (unreported):

Real property acquired for park purposes is held for the use of the
public, and no portion may be alienated or transferred. Any
permission for the use of any portion of the park property for the
purpose of drilling a well, regardless of the nature of the permission,
would be such an alienation and thus prohibited. [Emphasis added]

In light of the fact that it is indicated that the park property. under
consideration was purchased in part with State funds, we feel it pertinent to
note, by way of analogy, that Environmental Conservation Law §23-1101
provides as follows with regard to oil and gas leases for State land:

1. The department may make Ieases on behalf of this state for the
exploration, development and production of oil and gas in state
owned lands, except state park lands . . . [Emphasis added]

2. All oil and gas leases shall

e. Be inapplicable to any state park lands . . . .

Thus, in our opinion, absent express legislative authorization, a municipality
may not enter into an agreement whereby a private natural gas company obtains
the right to drill gas wells on municipal lands which have been dedicated for
park purposes, regardless of whether such agreement is intended to be a
*‘lease’’ or a ‘‘license.”

(2) The second question deals with the propriety of a municipality entering
into an agreement which would permit the parkland acreage to be part of a
““pool’” for gas extraction purposes. As indicated in the inquiry, the actual
drilling and the location of any wells would be on private lands within the
‘“‘pooled area’ and not public parklands. Thus, any gas which might underlie
the parkland would be extracted by wells located on private nonpark property.
We are informed that the municipality would share in the royalties on a pro rata
basis.

It would appear that agreeing to utilize public parkland as part of ‘‘pooled’’
acreage for the purpose of extracting the gas underlying such acreage would not
violate the rule against alienating parklands without express State legislative
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authority.

Basically, the portion of the municipal parkland which is necessary for park
and recreation use is the *‘surface’’ land and the natural formations thereon. It
is the opinion of this Department that when municipal parklands are utilized to
compose a portion of a “‘pool”’ and no ‘wells are being drilled on these lands, the
“‘surface’ land remains wholly unalienated by the municipality. The mere
permission to include the acreage of the parkland within the ‘‘pool’’ acreage
and to remove any underlying gas in exchange for a pro rata share of the
royalties does not give the gas company any interest or estate in the ‘‘surface”’
lands.

37 NY Jur, Mines and Minerals, §18 states as follows with regard to the
rights of owners of land containing oil and gas:

[Tlhe landowner cannot convey title to oil and gas in situ apart from
his estate in the land as a whole, Nevertheless, he has the power to
create separate and distinct legal interests in the land and in the oil and
gas thereunder by proper operative acts. . . . [A]ll of the oil rights
vested in the owner of land may be severed from the general estate
and transferred to a grantee.

Therefore, it would appear that a municipality may, in a ‘“‘pooling’
agreement, grant permission to a private gas company to extract any gas
- existing beneath the surface of the parklands by use of wells located on nonpark
property without contravening the restriction on alienation of such lands. The
municipality, in granting the right to remove underlying oil, would not be
granting any interest or estate in the surface lands and thus would not be
alienating such lands. .

Furthermore, while gas and oil in place beneath the surface of the land
constitutes realty (1948 Op Atty Gen 195 (formal); 37 NY Jur, Mines and
Minerals, §9), General Construction Law §39 provides as follows:

Oil wells and all fixtures connected therewith, situate on lands
leased for oil purposes and oil interests, and rights held under and by
virtue of any lease or contract or other right or license to operate for or
produce petroleum oil, shall be deemed personal property for all
purposes except taxation. ;

Thus, the rights granted by the town and-received by the private gas company
" under the “‘pooling’” agreement, that is, the right to include the parklands in the
“‘pooled’’ acreage and to remove any underlying gas, are deemed to be personal
property, :

The power to dispose of surplus or unneeded town personal property is a
necessary incident to the management and ctontrol thereof vested in the town
board under Town Law §64(3) (3 Op St Compt 511 (1947). It appears clear
that the personal property in this instance is riot needed by the town for any
governmental purpose. Therefore, it may be conveyed pursuant to the usual
procedures with respecf to the conveyance of surplus or unneeded personal
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roperty of the town. : . N
’ The town board must approve and adopt a resolution authorizing. the

proposed agreement. However, there is no requirement of a pu_bli.c auction }c:r
advertisement for bids provided that the town bqard_ is satisfied that t7c;,
consideration to be received in the form of royalties is fair and adequate (19

Op St Cormpt #71-777 (unreported); 14 Op St Comipt 408 (1958).

.Conclusions: (1) Absent specific legislative authorization, a miunicipality
may not ‘‘lease’” municipal parklands to a private natural gas company for the
purpose of drilling a specified and limited numper of gas yvells.. !

(2) A municipality may enter into a gus pooling or spacing ur(ljlt ?g'reer;):é\h
whereby municipal parklands are used in such'pool, and gz'is underlying su
jands may be extracted in exchange for a portion of royalties, so long as any

actual drilling is done on nonparklands.

July 8, 1977.

OPINION 77-433

Inqﬁiry: May a town enact a local law providing that the tO\fo‘l shall not be
liable for damages caused persons due to the defectxv?: conditions of tfox;in
streets and highways in the absence of prior written notice to the town of the

existence of such conditions?

Statement of Law: Town Law §65-a(1) provides, in part, as follows:

1. No civil action shall be maintained agair.ls.t any town or town
superintendent of highways for dan.lages or upurles to persgnlor
property sustained by reason of any highway, bridge or culvert elmg
defective, out of repair, unsafe, dangerous or obstructed unless
written notice of such defective, unsafe, dangerous or Qbstmcted
condition of such highway, bridge or culvert was actually given to the
town clerk or town superintendent of highways, and thz}t 'there was a
failure or neglect within a reasonable time after the giving of such
uotice to repair or remove the defest, danggr or obstruction cgm-
plained of, or, in the absence of such notice., unless such defectlyec3
unsafe, dangerous or obstructed condition existed for so logg aperio
that the same should have been discovered and remedied in the

ise of reasonable care and diligence . . . . S
Thixsirfhe foregoing statute requires, as a_prercquisiteutc? the 1pst1tut10n‘ (;f 2r1
lawsuit for damages caused by a defective highway conaltlon,‘exther. actua ‘clxd
constriictive notice of such condition. The local law under consideration wou
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eliminate the provision of §65-a(1) relating to constructive notice and preclude
3 l;lwsuit for damngs unless, in every instance, there was actual notice of the
efect.

Municipal Home Rule Law §10(1)(ii)(d)(3) authorizes a town to adopt local
laws, not inconsistent with the State Constitution or with a general law, which
involve:

The amendment or supersession in its application to it, of any
provision of the town law relating to the property, affairs or govern-
ment of the town or to other matters in relation to which and to the
extent to which it is authorized to adopt local laws by this section,
notwithstanding that such provision is a general law, unless the
legislature expressly shall have prohibited the adoption of such a
local law,

Quite clearly, then, a town by local law may supersede Town Law §65-a by
eliminating the provision for constructive notice, unless such a local law is
f)ffensive to the State (or federal) Constitution., This very question was involved
in Fullerton v. City of Schenectady (285 AD 545, 138 NYS2d 916, aff’d 309
NY 701, 128 NE2d 413, rearg den 309 NY 854, 130 NE2d 909, appdis 76 S-Ct
468, 350 US 980). The court held therein that a city possesses home rule power
to adop‘t a local law which, in effect, was identical to the one here under
consifjeration, and that such a local enactment was not prohibited on any
constitutional grounds (see also Weingartenv. City of Long Beach, 154 NYS2d
101 (1956). The rationale of the Fullerton case would apply as well to the
adoption of a similar local law by a town or other municipality.

.Conl'clusion: A town may adopt a local law to provide that no action may be
maintained against the town for damages caused by defective conditions of

town streets and highways uniess prior written notice of such defects was
actually given to the town.

June 20, 1977.

OPINION 77-434

Statement of Fact: A plan to compromise delinquent real property taxes
owed by iz bankrupt Penn Central Railroad was recently approved by the
United States District Court for the Eastern District of Pennsylvania. Pursuant
to the plan, taxing jurisdictions have been offered (and may accept) 50% of the
unpaid taxes, exclusive'of interest and penalties, in full settlement of the tax
liability of such railroad. The county attorney is concerned as to how the county
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will be able to pay the State the full amount of the delinquent grade crossing
elimination charges owed by Penn Central if it accepts the 50% compromise
plan.

Inquiry: Does the county have the authority to compromise delinquent grade
crossing elimination charges owed to the State by the railroad?

Statement of Law: First of all, it should be noted that certain expenses
incurred for the elimination of railroad grade crossings are borne first by the
State and then subsequently repaid by the railroad companies involved in
accordance with the procedure detailed in Transportation Law §§223 and 224.
Section 224 prescribes the method of collecting instaliments where the railroad
is in default of payment. It states in part:

In the event of the failure or refusal of the railroad company or the
successor thereof, to pay the amount or amounts specified and at the
times prescribed, or in the event of dissolution of such railroad
company or successor, the entire indebtedness of such company in
the process of dissolution shall become immediately due and payable
and the amount or amounts so due and payable may. be recovered as
follows: ;

The comptroller may certify the amount or amounts so due and
payable to the governing body of the county or counties in which the
crossing is located, whereupon, it shall be the duty of such governing
body to apportion the amount or amounts so certified to the several
towns and cities in such county according to the assessed valuation of
the real property of such railroad company or the successor thereof in
such respective towns and cities and to place the several amounts so
apportioned on the respective assessment rolls of such towns and
cities and to issue its warrant or warrants for the collection thereof.
Thereupon it shall become the duty of such towns and cities through
their appropriate officers to collect the respective several amounts so
apportioned in the same manner as other taxes are collected in such
towns and cities and when collected to pay the same to the county
treasurer of such county who shall thereupon pay the same into the
state treasury. Any amount so levied shall thereupon become and be a
first and paramount lien upon all real property of such railroad
company or the successor thereof within such respective towns and
cities.

Section 224 clearly provides for the collection of delinquent grade crossing
elimination charges owed to the State in the same manner as other taxes.
However, this Department has previously expressed the view that while the
amounts levied by a county pursuant to §224 are required to be collected in the
same manner as other taxes, such amounts arenot a part of the county tax (1976

»
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Op St Compt #76-931 (unreported).

The Comptroller recently rendered an opinion stating that municipalities may
accept the previously described plan to compromise delinquent real property
taxes owed by the Penn Central Railroad (1977 Op St Compt #77-204 (unre-
ported). This opinion was predicated upon the provisions of Laws of 1959
chapter 817 (McKinney’s Unconsol L §9351), which relate to the compromise
or cancellation of unpaid taxes, penalties and interest owed by railroad corpora-
tions in receivership.

Inasmuch as the delinquent grade crossing elimination charges owed to the
State by Penn Central, and levied by the counties in accordance with the
provisions of Transportation Law §224, are not part of the county tax, the views
expressed in the above-cited 1977 opinion (supra) have no application to this
inquiry. Therefore, counties may not compromise claims for delinquent grade
crossing elimination charges pursuant to the provisions of McKinney’s Uncon-
solidated Laws §9351.

Furthermore, and of greater significance, is the fact that the grade crossing
elimination charges represent moneys owed by Penn Central to the State, not to
the caunties (see 1971 Op St Compt #71-995 (unreported). In the absernce of
proper authorization from the State, a county has no authority to compromise a
claim of the State against a third party.

In view of the foregoing, it is our opinjon that in the absence of proper
authorization from the State, a county may not compromise the amount of
delinquent grade crossing elimination charges owed to the State by the Penn
Central Railroad. Therefore, ifa county wishes to accept payment of 50% of the
unpaid taxes owed by Penn Central, exclusive of interest and penalties, in full
settlement of such county’s claim for taxes owed by such railroad, the county
should take whatever steps are necessary to separate the amount of delinquent
grade crossing elimination charges owed to the State from the amount of taxes
owed by such railroad to the county. The exact amount of grade crossing
elimination charges owed to the State by Penn Central in the various counties

may be ascertained by contacting Mr. L. Robert Allen, Supervisor, State
Revenues and Receivables, Department of Audit and Control, State Office
Building, Albany, New York, 12236.

Conclusion: In the absence of proper authorization from the State, a county
may not compromise the amount of delinquent grade crossing elimination
charges owed to the State by the Penn Central Railroad.

June 2, 1977.
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OPINION 77-436

Statement of Fact: The City of Rochester contracts with Rochester Gas and
Electric Company, a local public utility company, for thej furnishing of a street
lighting system for city streets. Increasing costs qf extensions to tpe systel:ilfgng
replacement parts and equipment have rendered it such that the. city wqul in
it more economical to purchase such replacements and extensions on its own,
rather than having the utility make such purchases and transfer the higher cqst
thereof to the city. The city has no plans to acquire and/or operate such public
utility'service.

Inquiry: Would the purchase of such replacements and extensions by the
city require the adoption of a local law and the submission thereof to a
mandatory referendum, pursuant to General Municipal Law §360?

Statement of Law: General Municipal Law §360(2) authorizes a municipal
corporation to construct, lease, purchase, own, af:quire, use ar_1d/or operate any
public utility service for the purpose of furnishmg any service which -pUbl:f
utility companies may furnish pursuant to Public Service Law Artxclcj, .
Subdivision (3) thereof requires that the proposed meth.od of constr'uctmg,
leasing, purchasing and acquiring such public utility service shall be flxed. b?/
ordinance, resolution or local law, as the case ma?/ be‘. Furrthermor.e, subdivi-
sion (5) thereof requires that the appropriate legislation be submitted to the
electors of the municipality for approval by mandatory referendum.

While §360(1) defines *‘public utility service’’ to include, among other
things, poles, lines, wires, conduits and all other real and person.al property
used in connection with the furnishing of such services, we are quite sure'that
the purchase of extensions and replacements, without more, does not require a
utilization of the mandatory referendum requirements of §360(5). The‘rr.land‘a-
tory referendum requirements would te applicable o.n¥y where the municipality
was effecting a complete takeover of the public utility system. .

It is assumed, of course, that the city will retain title to any extensions and
replacements which it purchases.

Conclusion: The purchase by a city of equipment for extensions to, and

replacement parts for use in, a public utility system is not subject to re'ferepc.ium
requirements where such system continues to be operated by a public utility.

June 28, 1977. .
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OPINION 77-444

Inquiry: May a town declare that buildings, which are vacant and dilapi-
dated or in a state of disrepair, are unsafe solely because of the danger posed to
children who trespass on the premises and require the safeguarding, repair or
demolition and removal thereof?

Statement of Law: Town Law §130(16) authorizes a town to provide by
ordinance for the removal or repair of buildings which are dan gerous or unsafe
to the public. Local legislation must be adopted implementing the provisions of
the said statute. Itis interesting to note that the statute authorizes the removal of
any buildings which are dangerous or unsafe to the public ‘‘from any cause.”’
However, it would seem that contemplated by the statute are buildings which
are structually defective or a public hazard by reason of the potential collapse or
all or a portion thereof, since paragraph (a) requires an initial inspection of the
premises and paragraph (d), following the notice to repair, which has not been
complied with, requires a survey of the building to be made by architects,
engineers and builders.

The provisions of Town Law §130(16) set forth the sole ordinance-making
powers of a town in this regard. Nevertheless, it is our opinion that a town may
go beyond the ordinance-making power and may adopt its implementing
legislation in the form of a local law which may define other conditions and
circumstances under which a building is to be considered unsafe, dangerous and
a public hazard (Mun HRL §10(1)(ii)(d)(3). Of course, at all times, the town
board must bear in mind that any such legislation must stay within the bounds of
due process (see State Const Article I §6).

The question is, therefore, whether the town may determine that a structure is
unsafe only because the condition thereof poses a threat to children who might go
into the building or onto the premises without the consent of the owner thereof.
Municipal police powers are very broad, and a local legislative body is jus-
tified, by the enactment of appropriate legislation, in guarding against any evil
which fairly may be anticipated. On the other hand, stch législation must not be
arbitrary, discriminatory, capricious or unreasonable and must have a real and
substantial reiation to the object sought to be obtained, namely, the health,
safety, morals or general welfare of the public (Good Humor Corp. v. City of
New York, 264 AD 620, 36 NYS2d 85, 290 NY 312, 49 NE2d 153 (1943,
Monarski v. Alexandrides, 362 NYS2d 976, 80 M2d 260 (1974); Tymchuk v.
City of Rochester, 43 M2d 98, 250 NYS2d 202 (1964).

In the instant case, young children well might be atiracted to this structure in
play, and, unaware of the dangers therein, be injured. It seems that the town
board would be justified in recognizing sucha possiblity and, for the protection
of the youngsters, even though, technically, they would be “‘trespassers,’’ in
requiring the owner to do something to eliminate the hazard. Whether this
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would require that the building be safeguarded, by, for example, the erection of
barricades or fencing, or whether it would require substantial repairs or even
demolition in an extreme case, is necessarily a question of fact, based on
attendant circumstances.

In addition to the above-described threat to children playing, it is also
possible that the structure might be inviting to teenagers and, perhaps, tran-
sients or vagrants. It would be more difficult to justify any very drastic legisla-
tion for the protection of these persons, but a good argument in justification
could be made that the presence of teenagers and vagrants in the structure is not
in the interests of public health, morals and safety, especially in view of the
increased danger from fire which could be occasioned by smoking therein.

We must point ou. however, that unless delay will imperil life and limb, no
action could be taken against the building without first giving the owner a
sufficient notice, hearing and ample opportunity for him to repair or demolish
the building or to do what suffices to make it safe (see discussion in McQuillin
Mun Corp, V. 7, §8§24.558 et seq., with respect to power of a municipality to
require repair or removal of buildings which are public nuisances). We would
think that the proposed local law should be patterned after the provisions of
Town Law §130(16), with respect to notice, public hearing and the like.
Otherwise, a serious question of due process could arise.

Also the town board should not be hasty ahout legislating demolition of such
a building, or even costly repairs, in any case where simple safeguards could be
the answer. Again, due process is an important consideration. It is an accepted
legal principle that a local law may not be inconsistent with the Constitution
(Mun HRL §10()(ii).

In summary, a municipality, in the exercise of its police powers, may, by
local law, require the safeguarding, repair or demolition and removal of vacant,
dilapidated buildihgs which present a potential hazard to young children who
may be attracted to them, and play in and about the premises, or which are
inimical to the public health, safety and morals by reason of the frequenting of
them by older children or vagrants. Such powers must be exercised within the
constitutional boundaries of due process. »

Conclusion: A municipality, in the exercise of its police power, but subject
to principles of due process, may, by local law, provide for the safeguarding,
repair or possibly demolition and removal, by the owner, of vacant, dilapidated
buildings which are a hazard to young children who enter upon the premises.

August 1, 1977.
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OPINION 77-457

Inquiries: (1) Is a county which has not elected to provide disability bene-
fits under Workmen’s Compensation Law Article 9 required to pay such bene-
fits for pregnancy?

(2) Is a county which has a sick leave plan required to provide sick leave
benefits for pregnancy?

Statement of Law: (1) Workmen’s Compensation Law Article 9 — the
Disability Benefits Law — requires covered employers to provide benefits to
employees who are disabled from nonwork-related causes. A county is not a
covered ‘‘employer’’ as that term is defined in the Act (Work Comp L §201(4).
A county may, however, elect to provide disability benefits to its employees
(Work Comp L §212(2). If so, it is subject to the provisions of Article 9.

Since a county’s participation in the Disability Benefits Law is optional, a
county which chooses not to provide disabflity benefits is not required to pay
such benefits to a woman for disability resulting from pregnancy. The Court of
Appeals held on December 20, 1976 that the provision in the Human Rights
Law prohibiting discrimination in employment on account of sex (Exec L
§296(1)(a) required a covered employer to pay disability benefits for pregnan-
cy, even through the Disability Benefits Law in effect at that time excluded such
coverage (Work Comp L §205(3); Brooklyn Union Gas Company v. New York
State Human Rights Appeal Board et al., 50 AD2d 381, 378 NYS2d 720, rev’d
41 NY2d 84, 390 NYS2d 884 (1976),

The 1977 State Legislature amended Workmen’s Compensation Law §205,
effective August 3, 1977. The effect of such amendment is to entitle employees
to a maximum of eight weeks of benefits for disability (except where due to
complications) caused by pregnancy (L 1977, ch 675). Such section now reads
in pertinent part as follows:

No employee shall be entitled to benefits under this article:
S :

3. notwithstanding any other provision of law, for a period of
disability in excess of eight weeks caused by or arising in connection
with a pregnancy except for a period of disability occurring as a result
of a complication of such pregnancy, and the liability of the employer
or the chairman as provided in this article shall be the exclusive
statutory remedy of an employee for disability caused by or arising in
connection with a prégnancy.

The effect of this 1977 amendment is to make Workmen's Compensation
Law Article 9 the exclusive statutory remedy for the recovery of pregnancy-
related disability benefits by an employee. Thus, the amendment supersedes the
holding in Brooklyn Union Gas Company (supra), insofar as disability benefits

N
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are concerned, assuming, of course, that the statute is held to be constitutional.
The amendment, however, does not change the rule that a municipality which
does not provide disability benefits under Article 9 is not obligated to pay such
benefits for pregnancy.

(2) With respect o sick leave benefits, the Court of Appeals has held that the
Human Rights Law prohibits private and public employers from discriminating
against women by denying sick leave benefits for absence caused by pregnancy
(Brooklyn Union Gas Company (supra); Board of Edui-ation of City of New
York v. State Division of Human Rights, 42 AD2d 854, 346 N'Y52d 843, aff'd
35NY2d 675,360 NYS2d 887 (1974); see also State Division of Human Rights
v. Board of Education, Draper School Dist,, Town of Rotterdam, 51 AD2d
357, 381 NYS2d 544, aff'd 40 NY2d 1021, 391 NYS2d 532 (1976).

The court in the Brooklyn Union Gas Company case expressly stated that
sick leave is a benefit area outside the scope of the Disability Benefits Law in
Article 9 of the Workmen’s Compensation Law. In our opinion, therefore, the
language in the 1977 amendment of Workmen’s Compensation Law §205(3)
(quoted supra), which makes Article 9 of that law the exclusive statutory
remedy for employees to recover disability benefits for pregnancy, does not
apply to sick leave plans provided by private or public employers. Hence, a
county which provides sick leave benefits for its employees is required, under
the Human Rights Law, to provide such benefits to women incapacitated as a
result of pregnancy. It is unlawful discrimination to treat such incapacity less
favorably than other sicknesses. The exact nature and extent of sick leave
benefits depends on each individual plan, of course. We advise counties and
other municipalities to consult the cases cited above, and the cases cited within
those derisions, for the effect of the anti-discrimination provisions of the
Human Rig#ts Law on individual sick leave plans.

Conclusions: (1) A county which does not elect to provide disability bene-
fits to its employees pursuant to Workmen’s Compensation Law Article 9 is
not required to pay disability benefits for pregnancy.

(2) A county which has a sick leave plan must grant sick leave benefits for
incapacitation caused by pregnancy.

September 22, 1977.

OPINION 77-463

Inquiry: Where a town is purchasing federal government obligations
through a brokerage firm, is it necessary that such firm be listed on the
resolution designating the depositories for town funds?

oy |
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Statement of Law: Pursuant to Town Law §64(1) a town board is required to
designate by resolution the banks or trust companies of this State in which the
supervisor, town clerk, tax collector, tax receiver, and trustees of the free-
holders and commonalty of a town must deposit all moneys coming into their
hands by virtue of their offices.

General Municipal Law §11 empowers the governing board of a municipal
corporation to authorize the chief fiscal officer temporarily to invest certain
municipal furds which are not required for immediate expenditure in, among
other things, obligations of the United States of America.

Depositories hold town funds in demand accounts (checking accounts) and a
depository must be a bank or trust company. The investment of ‘‘surplus’’ town
moneys is a separate and distinct {ransaction from the deposit of town funds ina
depository and each is regulated and governed by a different statute.

Thus, a brokerage firm, through which a town purchases federal obligations
for investment purposes, would not (and could not) be listed on the resolution
designating the depositories for the town.

In regard to the purchase of obligations for investment purposes, General
Municipal Law §11(2)(b) requires that such obligations, unless registered or
inscribed in the name of the municipal corporation, except for New York City,
must be purchased through, delivered to and held in the custody of a bank or
trust company in this State. Since the federal obligations in question appear to
have been purchased through a brokerage firm and not through a bank or trust
company, we assume that for the purposes of this inquiry, the obligations are
regisiered or inscribed in the name of the town.

Conclusion: Where a town is purchasing federal government obligations
through a brokerage firm, such firm need not and cannot be listed on the
resolution designating the depositories for town funds.

June 10. 1977,

OPINION 77-471

Inquiry: May a village sell gravel to a private contractor with whom it has
previously enteréd into a contract for the installation of a sewage collection
system?

Statement of Law: As a general rule, municipalities, including villages, are
not authorized to engage in commercial activities, The sale of gravel from a
village gravel pit would, in our opinion, normally come within the prohibition
against engaging in a commercial enterprise.

D A AN
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However, Village Law §1-102(1) provides, in pertinent part, that a village
may convey such real and personal property as the purposes of the village may
require. A condition precedent to the conveyance of any village property, real
or personal, is that such property no longer be needed for village purposes.

Accordingly, if the gravel is no longer needed for village purposes, the board
of trustees could, by resolution, authorize the sale thereof. While there is no
requirement that any such sale be at public auction, the board of trustees would
of course be obligated to obtain fair and adequate consideration.

Conclusion: A village may not sell gravel from a village gravel pit to a
private individual unless such gravel is no longer necessary for village
purposes.

July 12, 1977.

OPINION 77-472

Inquiry: Is either public notice or a public hearing necéssary before a village
may increase its sewer rents?

Statement of Law: General Municipal Law §452 contains the provisions of
law governing the establishment of sewer rents for use of the village sewer
system. Section 452(2), insofar as pertinent to the village in question, provides
that ‘‘sewer rents may be established or imposed only by . . . local law or
ordinance.”’ The village in question adopted a sewer rent ordinance which
became effective in November, 1965.

With respect to the requirement that village sewer rents be imposed only by
local law or ordinance contained in §452(2), the Appellate Division, Second
Department, stated as follows:

Significantly, the statute does not speak of establishing sewer charges
pursuant to such local law or ordinance, or in accord with a procedure
prescribed by such local law or ordinance. Therefore, giving effect to
the plain meaning of the language employed, it must be concluded
that sewer rents can only be validly imposed if actually set forth in
such local law or ordinance . [Emphasis added] Village of Canastota
v. Queensboro Farm Products, Inc., 44 AD2d 276, 354 NYS2d
451, aff'd 36 NY2d 793, 369 NYS2d 700 (1975).

We note that the sewer ordinance in question provides for the fixing of sewer
rents apart from the provisions of the ordinance itself, and thus would appear to
violate the provisions of §452(2) as interpreted in the Village of Canastota case
(supra). However, we would also point out that such ordinance was adopted
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nine years prior to such case at a time when the language of §452(2) was subject
to several possible interpretations, including one which would have permitted
the establishing of sewer rents apart from the actual sewer ordinance.

It is also appropriate to note that §452 pre-dated the repeal of the statutory
authorization for villages to adopt ordinances (L 1973 ch 974, eff 9/1/74). Upon
the adoption of the current Village Law (L 1974 ch 975, eff 9/1/74), those
ordinances adopted under the former Village Law continued in full force and
effect (Vill L §§23-2300, 23-2302). However, a village ordinance may now be
amended only by the adoption of a local law (1974 Op Atty Gen 327 (informal).

Section 452(2) also provides that any amendment to or other action affecting
sewer rents shall be accomplished in the same manner as provided for the
original establishment of sewer rents. Notwithstanding the fact that the sewer
fents in question were originally established by ordinance, for the reasons just
discussed such rents may now be amended only by the adoption of a local law.

Municipal Home Rule Law §20 contains the provisions of law governing
procedures for the adoption of local laws. Pursuant to §20(5), a public hearing
held after public notice of at least three days must precede the adoption of all
local laws. Such hearing must be held before the viliage board of trustees,
unless the mayor has the power to veto local laws, in which case the hearing
would be held before the mayor (see 24 Op St Compt 531 (1968). In view of the
foregoing, it is our opinion that both public notice and a public hearing are
necessary before a village may increase its sewer rents.

Conclusion: Since sewer rents may be imposed only by local law or
ordinance, village sewer rents may be increased only by the adoption of a local
law, and both public notice and a public hearing are required before such
schedule may be increased.

August 1, 1977.

OPINION 77-481

Statement of Fact: A private recreational organization donated $500 to the
town for recreation purposes in October, 1976. At that time, the 1976 budget
was amended to include an additional appropriation for the purchase of
equipment and other recreation items with the donated money.

Only $1,700 of the $2,700 appropriated for recreation purposes in 1976 was
expended, The private recreational organization, for reasons not relevant to this
inquiry, has requested that the town return the $500 donation, claiming that
such money was not spent. '

Inquiry: Must the town honor the request for the return of the donation?
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Statement of Law: Town Law §64(8) authorizes a town board to accept gifts
for any public use upon such terms and conditions as are imposed by the donors
and accepted by the town. It is not entirely clear from the letter of inquiry
whether specific terms and conditions were imposed with respect to the gift in
question, or whether the money was unconditionally donated to the town for
any recreation purposes. This question depends upon the intent of the parties at
the time of the delivery and acceptance of the gift.

A gift of money for a specific purpose may be used only for that purpose (9
Op St Compt 299 (1953). If the money was donated to the town for a specific
project and the project was abandoned or never carried out, the town is
obligated to return the gift to the donor (see 32 Op St Compt 114 (1976).

If, on the other hand, the intent of the parties was that the gift was
unconditioned and that the moneys should be used for any recreational purpose,
the town complied with this requirement when it appropriated the money for
recreation purposes. If such was the case, the town may not, and indeed cannot,
honor the recreationai organization’s request to return the gift, notwithstanding
that the town did not expend the full amount of money budgeted for recreation
purposes in 1976. Under these circumstances, the moneys became town
moneys when the gift was made.

Conclusion: Whether or not a town is obligated to honor a request to returna
gift of money depends upon whether such money was donated conditionally or
unconditionally and, if donated conditionally, whether such conditions have
been complied with.

August 9, 1977.

OPIWION 77-482

Inquiry: May a town board on behalf of a park district accept the donation of
a clubhouse from a privats beach organization where such organization reserves
the right to lease or otherwise utilize said clubhouse for a stated period of time?

Statement of Law: This Department has previously expressed the view that
a town could permit a drama organization to construct, and then donate to the
town, a playhouse on park property with the understanding that the drama
organization would be scheduled to use the playhouse one-third of the time (26
Op St Compt 221 (1970). Inasmuch as the land and the clubhouse in question
are presently owned by the beach organization, the views expressed in the
above-cited opinion are not, per se, specifically applicable to this inquiry.

However, Town Law §64(8) authorizes a town board to take by gift, grant,

S

o g




| 104 OPINIONS OF THE STATE COMPTROLLER

bequest or devise and hold real property absolutely or in trust for park purposes
upon such terms and conditions as may be prescribed by the grantor or donor
and accepted by the town. Said section permits a town to accept gifts of real
property for park purposes upon terms and conditions which are not violative of
law or contrary to public policy (4tlantic Beach Property Owners’ Ass'n v.
Town of Hempstead, 142 NYS2d 496, aff'd 1 AD2d 1028, 153 NYS2d 573,
rev'd 3 NY2d 434, 165 NYS2d 737 (1957).

Itis well-settled that a town may permit an organized league or other group to
use a particular park facility at specified times and that these times may be
scheduled in advance (26 Op St Compt 221 (supra). Since the town board on
behalf of the park district could, pursuant to a scheduling arrangement, permit
the private beach organization to have exclusive use of the clubhouse for certain
limited periods of time if the clubhouse were owned by the district, we can see
no legal objection to the town board accepting the donation of the clubhouse
with the reservation of the right, by the beach organization, to have exclusive
use of the clubhouse for certain periods of time. Furthermore, title never vests
in the park district with respect to the interest in the clubhouse retained by the
beach organization and, therefore, the question of possible alienation of park
property never arises.

We have not been advised of the periods of time for which the beach
organization wishes to retain the right to have exclusive use of the clubhouse
facilities. Therelore, our opinion should not be considered in any way as
passing on the question of authority of the town board, on behalf of the park
district, to accept the donation in question. For example, if the retention of the
right to use the clubhouse by the beach organization was for such an extended
period of time as to deprive the gewneral public of reasonable use of the
clubhouse, it would be our opinion that the acceptance of the gift would be
improper.

In view of the foregoing, it is our opinion that the inquiry may be answered in
the affirmative, provided that the private beach organization would retain the
right to use the clubhouse only for limited periods of time.

Conclusion: A town board on behalf of a park district may accept the
donation of a clubhouse from a private beach organization where such
organization reserves for itsell’ the right to have exclusive use of such clubhouse
for certain limited periods of time.

August 19, 1977,
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OPINION 77-503

Statement of Fact: In certain circumstances, a bidder who has submitted the
lowest bid on a purchase contract or public works contract has expressed a
desire to negotiate such price.

Inquiry: Does the awarding authority or municipality have the right to
negotiate with a bidder after his bid has been opened?

Statement of Law: The statutes governing competitive bidding, and the
court cases and administrative decisions arising thereunder, make no direct
reference to negotiations between bidders and awarding authorities. General
Municipal Law §103(1) requires that purchase contracts in excess of $1,500
and public works contracts in excess of $3,500 shall be awarded to the lowest
responsible bidder furnishing the required security after advertisement for
sealed bids. There is nothing contained within §103, or any other law, which
specifically bears upon the question of the right to negotiate with a bidder who
has submitted the low bid. Despite this lack of relevant statutory authority,
however, we are of the opinion that any negotiation, after the submission of
bids, is improper.

If & low bidder were permitted to negotiate a contract price after his bid had
been submitted, the very purpose of competitive bidding would be defeated. A
municipality would never be able to determine if it had been offered the best
possible price. It is quite possible, furthermore, that other individuals who had
submitted bids, and prospective bidders who, for one reason or another,
declined to submit bids, would be or would have been able to offer a lower price
to a municipality. Allowing negotiations would frustrate the purposes of
competitive bidding, since a bidder could deliberately bid lower than all other
competitors, for the purpose of securing the ‘‘status’ of low bidder and,
subsequently, seek an upward revision through negotiations with the munici-
pality.

What if several vendors respond to a bid and none of such vendors are in
substantial compliance with the bid specifications? May negotiations be
undertaken at that point? General Municipal Law §103(1) provides that the
governing board may, in its discretion, reject all bids and readvertise for new
bids. This provision has been construed to mean that where no bidders have
complied with the specifications, the municipality should reject all bids and
readvertise for new bids (Riester v. Town of Fleming, 57 M2d 733,293 NYS2d
176, rev’d 32 AD2d 733,302 NYS2d 176 (1969); 24 Op St Compt 787 (1968).
It is entirely unauthorized and improper for a municipality to enter into
negotiations. where no bidders have complied with the specifications.

Conclusion: Any negotiation, after the submission of bids, is improper, and -
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it is entirely unauthorized and improper for a municipality to enter into
negotiations whére no bidders have complied with the specifications.

September 16, 1977.

OPINION 77-504

Inquiry: Does a member of a school district board of education, who is an
officer of a bank and is employed at the main office thereof, have a prohibited
interest in contract where the board designates a branch office of such bank as
the depository of school district funds?

Statement of Law: The designation of a bank as the depository of school
district funds constitues a ‘*contract’’ between the bank and the district (Gen
Mun L §800(2) in which the board member has a statutory ‘‘interest’’ by reason
of his employment as an officer of the bank (Gen Mun L §800(3)(c). Except for
the applicability of General Municipal Law §802, he would have a prohibited
interest in the contract because, as a nember of the board of education, he has
the power or duty to designate the depository bank (Gen Mun L §801(1)(a).

However, §801 is rendered inapplicable in the instant case by virtue of
§802(1)(a), which states that §801 shall not apply to the designation of a bank or
trust company as a depository of municipal (school district) funds, except when
the chief fiscal officer, treasurer or his deputy or employee hus an interest in
such bank or trust company. Furthermore, §802( 1)(b) states that §801 shall not
apply to:

A contract with a person, firm, corporation or associafion in which
a municipal officer or employee has an interest which is prohibited
solely by reason of employment as an officer or employee thereof, if
the remuneration of such employment will not be directly affected as
a result of such contract and the duties of such employment de not
directly involve the procurement, preparation of performance of any
part of such contract;

We are advised that the board member in question, as an employee of the
main office of the bank, would never have the occasion.to become involved in
any school district transactions with the branch thereof which the school board
proposes to designate as the district depository. Therefore, the exception
contained in §802(1)(b) would be pertinent as well as that contained in
subdivision (1)(a). :

However, notwithstanding the absence of a prohibited interest, the board
member, nevertheless, would be required to disclose his statutory interest as
provided in General Municipal Law §803(1).

et
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Conclusion: Where a member of a school district board of education is an
officer of a bank and employed in the main office thereof, he does not have a
prohibited interest in the desiznation by the school district of a branch office of
such bank as the depository of district funds.

August 1, 1977.

OPINION 77-507

Inquiry: Do the competitive bidding requirements of General Municipal
Law §103 apply to the purchase, by a municipality, of used equipment from an
individual or corporation?

Statement of Law: General Municipal Law §103(6) provides as follows:
Surplus and second-hand supplies, material or equipment may be
purchased without competitive bidding from the federal government,
the state of New York or from any other political subdivision, district
or public benefit corporation. ’

The above-quoted section would clearly have no application to the purchas:
of used equipment from a private individual or private corporation. Therefore,
the exception contained within subdivision (8) would not be applicable t the
situation in question, and competitive bidding would be required (17 Op St
Compt 135 (1961); i4 Op St Compt 439 (1958).

With respect to the specificity of bid specifications, we are of the opinion that
bid specifications could request bids for a used machine produced or marketed
not earlier than a specified year and in good working condition. There could
also be contained within such specifications a requirement that the successful
bidder furnish a written guarantee tliat the used machine has been reconditioned
and is in good working order.

We do wish to add the possible applicability of the standardization provisions
of General Municipal Law §103(5). That section authorizes a municipality to
adopt a resolution, by a vote of at least two-thirds of all the members of the
governing board, stating that for reasons of efficiency and economy, there is a
need for standardization of a particular type or kind of equipment. Assuming
that a municipality had previously adopted a standardization resolution, it
would seem that the bid specifications could then designate the =articular item
by its trade name and call for a used machine produced or marketed ot earlier
than a specific year (see 14 Op St Compt 439 (1958).

Conclusion: Competitive bidding is required where 4 municipality pur-
chases used equipment from a private individual or corporation.

August 17, 1977.
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OPINION 77-508

Inquiry: Are competitive bidding requirements applicable to a contract for a
food concession in a city-owned convention center?

Statement of Law: Two previous opinions state that a contract for a food
concession to be operated in a municipally owned facility is not subject to
competitive bidding requirements (1970 Op St Compt #70-489 (unreported);

24 Op St Compt 126 (1968). The above-cited opinions state that the granting of

a food concession is in the nature of a lease or license of space to carry on an
activity of a public or quasi-public nature and would not fall within the category
of either a purchase contract or a public works contract.

With respect to the lease arrangement under which the city and the
concessionaire are presently operating, we would like to set forth the possibility
that the concessionaire might very well have grounds to declare the present
contract at an end, based upoi the fact that the concessionaire entered into the
lease on the assumption, as represented by the city, that the convention center
would be staging a far greater number of events than was in fact the case. Such a
mistake of fact could be considered to go to the very basis of the agreement,
with the result being that continued performance under the present agreement
might be excused. A new agreement could subsequently be entered into
reflecting a decrease in the fixed percentage that the concessionaire would have
to pay, which is, we are informed, the desire of the city.

Conclusion: A contract for food concession services in a city-owned
convention center is not subject to competitive bidding requirements,

August 12, 1977,

OPINION 77-515

Inquiry: Does the word “‘retained,’’ as it is used in General Municipal Law
§106, refer only to amounts withheld by a municipality from a contractor
pursuant to the retained percentage provisions of a public works contract, or
does it also include amounts withheld pursuant to other provisions of the
contract, such as a provision for the payment of liquidated damages to the
municipality in the event of default by the contractor?

Statement of Law: General Municipal Law §106 contains the provisions of
law governing the withdrawal of retained percentages in public works
contracts, and such section provides in pertinent part as follows:
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Notwithstanding any inconsistent provision of any general,
special or local Jaw, under any contract heretofore or hereafter made
or awarded by any political subdivision . . . the contractor may,
from time to time, withdraw the whole or any portion of the amount
retained from payments to the contractor pursuant to the terms of
the contract, upon depositing with the fiscal officer of the political
subdivision . . . . [Emphasis added]

The above-emphasized portion of §106 has reference to moneys retained

from payments to a contractor, pursuant to contract, by a municipality as
security for the proper completion of the contract by the contractor (see 29 Op St
Compt 187 (1973). Moneys not retained as security for proper completion of a
contract, but retained for other reasons in accordance with contractual
provisions, could not be withdrawn'by a contractor pursuant to the provisions of
§106. .
An amount of money representing liquidated damages held by a municipali-
ty, to which it would become entitled upon default by the contractor, would not,
in our opinion, represent an amount retained by a municipality from payments
to the contractor. Accordingly, such amount could not be withdrawn upon
substitution of proper securities pursuaat to the provisions of §106.

Conclusion: The word ‘‘retained,’” as it is used in General Municipal Law
§106, refers only to amounts withheld by a municipality from a contractor
pursuant to the retained percentage provisions of a public works. contract and
does not include amounts held by the miunicipality pursuant to other provisions
of the contract, such as moneys representing liquidated damages to which the
municipality would be entitled in the event of default by the contractor.

August 5, 1977.

OPINION 77-517

Inquiry: Where the improvements (streets, sidewalks and utility lines)
would remain in private ownership, may a town require the developer of a
240-unit condominium on a 10-acre site to furnish a long-term (15-20 years)
performance bond to insure that improvements are installed and to protect
against bankruptcy of the developer?

Statement of Law: There is no statutory authority for a town to require a
developer to furnish a performance bond for the installation of private
improvements in a development. Town Law §277(1) authorizes a town to
require a subdivider to put up a performance bond to insure the installation of
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various public improvements, such as streets, sidewalks, and utilities. Even
though the improvements in the condominium in question are the same type of
improvements, these improvements would remain in private ownership. Since
the improvements would remain private, the town would have no authority to
£0 onto private property to install them with the proceeds of the performance
bond should the developer default.

Even if the town were to require a performance bond for the installation of
public improvements within the condominium, this Department is of the
opinion that the town could not require a long-term (say 15-20 years) bond. The
term of the bond would have to bear a reasonable relationship to what is being
insured, namely, the installation of various improvements. Thus, Town Law
§277(1) places a three-year limit on the term of a bond.

In conclusion, therefore, a town may not require a developer of a
condominium to furnish a performance bond, long-term or otherwise, to insure
the installation of private improvements.

Conclusion: A town may not require a developer of a condominium to
furnish a performance bond, long-term or otherwise, to insure the installation of
improvements which will remain in private ownership.

October 18, 1977.

OPINION 77-521

Inguiries: (1) Where a tax certiorari award reducing the assessment on a
parcel of property is received before town-county or school tax bills are sent
out, may the receiver of taxes prepare a new tax bill showing the lower
assessment and lower tax, or must he collect the higher tax based upon the
original assessment and advise the taxpayer to apply for a refund of the
difference?

(2) Where taxes are collected in two installments and a tax certiorari award
reducing the assessment on a parcel of property is received after the first
installment has been paid but before the second installment is due, may the
receiver of taxes prepare a new tax bill for the second installment based upon the
reduced assessment, or must he collect the higher tax based upon the original
assessment and advise the taxpayer to apply for a refund «f the difference?

Statement of Law: (1) and (2) Real Property Tax Law Article 7 (§§700 et
seq.) contains the provisions of law governing judicial review of assessments of
real property, or so-called tax certiorari proceedings. Where a final award in a
tax certiorari proceeding is not received in time to enable the assessor or other
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appropriate officer, board or body to make a new or corrected assessment prior
to the levy of a tax based upon the assessment which has been determined to be
illegal, erroneous or unequal, a higher tax based upon the incorrect assessment
will be levied.

In view of the foregoing, it is apparent that in circumstances where a tax
certiorari award reduces the assessment on a parcel of property, whether the
taxpayer will pay a reduced tax based upon the original, incorrect assessment,
depends, in the first instance, upon whether the award is received before or after
the levy of the tax. If the award is received before the tax is levied, the assessor
or other appropriate officer or board may correct the assessment roll, and proper
tax bills, based upon the reduced assessment, can be sent out. If the award is
received after the tax is levied, it is then too late to correct the assessment roll
(since by this time the assessment roll has bgcome the tax roll).

With respect to those instances where a final award reducing an assessment
after a tax certiorari proceeding is received after the levy of a tax, two situations

.are possible. First, the taxpayer may have already paid the tax based upon the

incorect assessment, in which case he is entitled to a refund in accordance with
the procedures prescribed in Real Property Tax Law §726. In fact, it appears
that this is the only situation to which the provisions of Real Property Tax Law
Article 7 are specifically applicable.

However, a second situation which frequently occurs wheie a final award
reducing an assessment after a tax certiorari proceeding is received after the
levy of the tax, is that the taxpayer will not yet have paid the taxes based upon
the incorrect assessment. In these situations, the question again arises as to
whether the receiver of taxes may accept a tax payment based upon the
corrected assessment, or whether he must collect the higher tax based upon the
original assessment which has since been determined to be incorrect and advise
the taxpayer to apply for a refund of the amount of overpayment.

It is our view that the principles of equity and common sense militate against
requiring an individual to pay a higher tax based on an incorrect assessment and
apply for a refund, after such individual has pursued the appropriate
administrative and judicial procedures for the sole purpose of reducing his
assessment and the amount of the tax based on such assessment. Accordingly, it
is our opinion that the receiver of taxss may accept a tax payment based upon
the corrected assessment in such situations.

As previously indicated, the provisions of Article 7 do not specifically
address those cases where a final award reducing an assessment is received after
levy of the tax but before the tax has been paid. Therefore, in such situations,
we feel that the receiver of taxes should follow procedures analagous to those
contained in Real Property Tax Law §554 relative to correcting clerical errors
and certain unlawful entries on tax rolls. Specifically, the tax levying body (in
this case the town) should issue an order directing the receiver of taxes to correct
the tax roll and tax bill in accordance with the final award and a copy of such
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order, as well as the court order, should be attached to the tax roll and warrant.

The principles just discussed ase equally applicable to those cases where
taxes are collected in two installments. Accordingly, in such cases, it is our
opinion that the receiver of taxes may, in accordance with the procedures
discussed in the preceding paragraph, correct the tax roll and tax bill and accept
payment of the second installiment of taxes based upon the reduced assessment.

Summing up, we first would emphasize that the critical date for purposes of
this inquiry is the date on which taxes are levied. The date when bills are sent out
and the date when taxes are due are irrelevant. Court-ordered reducticns in
assessments received before taxes are levied can be made on the assessment roll
without the necessity of correcting the tax roll or tax bill,

Where court-ordered reductions are received after taxes have been levied,
and thus after the assessment roll has become the tax roll, two situations are
possible. Either the taxpayer will have already paid the tax based on the
incorrect assessment, in which case he will be entitled to a refund, or he will not
have paid the tax and he will want his tax bill corrected to conform with the
court-ordered reduction in the assessed valuation of his property. In such cases,
assuming, of course, that the receiver’s warrant for the collection of taxes is still
in effect, the receiver of taxes may correct the tax bill and tax roll in the manner
hereinbefore described to reflect the lower assessment. '

Conclusions: (1) Where a tax certiorari award reducing the assessment on a
parcel of property is received after town-county or school district taxes based
upon the incorrect assessment have been levied but before such taxes have been
paid, the receiver of taxes may correct the tax roll and tax bill to reflect the lower
assessment,

(2) Where tzxes are collected in two installments and a tax certiorari award
reducing the assessment on a parcel of property is received after the first
installment has been paid but before the second installment is due, the receiver
of taxes may correct the tax roll and tax bill so that the second installment
payment will reflect the lower assessment,

August 3, 1977,

CPINION 77-524

Inquiry: Would the salary and expenses-of a town manager, appointed
pursuant to Town Law §§58 and 58-a, be a general town charge?

Statement of Law: The general rule is that all moneys utilized for town
purposes must be raised by taxes levied on the whole area of the town, unless
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the Legislature by statute requires or permits any expenditures to be paid from
taxes levied only on the unincorporated area of the town (1972 Op St Compt

#72-800 (unreported); 26 Op St Compt 215 (1970).
Town Law § 116(1) relates specifically to town officers and provides that the

compensation and expenses necessarily incurred for the use and benefit of the
town or paid by a town officer in the execution of the duties of his office shall be
town-wide charges, in the absence of a statutory provision to the contrary.
Clearly, a town manager is a town officer (se¢c Town L §§58, 58-a). Since Town
Law §858 and 58-a do not contain provisions authorizing the salary and
expenses of a town manager to be a part-town charge and since no other statute
contains such authorization, these expenditures are general town charges.
We note that a town may not, by local law, provide that the charge in question

be other than a general town charge. Municipal Home Rule Law
§10(1)(ii)(d)(3), relating to the supersession of provisions of the Town Law,
essentially bars the supersession, by local law, of a State statute relating to town
finances as provided in Town Law Article 8 (§§100-125). Thus, a local law
could not supersede the provisions of Town Law §116(1).

Conclusion: The salary and expenses of the office of town manager are
general town charges.

August 1, 1977.

OPINION 77-531

Inquiry: May a town of the first class-abolish its police department and
replace the police officers with part-time constables, in sufficient number to
provide approximately the same police protection as the town now receives?

Statement of Law: After reconsidering our earliex opinion stating that a
town may not dissolve its police department (1970 Op St Compt #70-1082
(unreported), this Department is now of the opinion that a town may, pursuant
to its home rule powers, adopt a local law abolishing its police department (Mun
HRL §10(1)(ii)(a)(1); 1975 Op Atty Gen 164 (informal). Under Town Law
§150(1), a town has the option of establishing a police department or not. The
stawute is silent on whether a town may abolish its police department.

Under its home rule powers, however, one of the subjects on which a town
may legislate, by local law not inconsistent with the provisions of the State
Constitution or any general law, is the following:

This provision shall include but not be limiied to the creation or
discontinuance of departments of its government and the prescription
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or modification of their powers and duties. (Mun HRL
§10(1) (i) (@)1)- :

In reply to the second part of the question, a recent opinion of this
Department states that a town of the first class may appcint constables in the
exercise of its home rule powers (33 Op St Compt 30 (1977).

If the town does choose to abolish its police department and appoint part-time
constables to replace its police officers, these constables do not possess the full
powers of police officers (see 1977 Op St Compt #77-176 (unreported); 1972
Op Atty Gen 73 (informal). Consequently, those police functions which the
constables may not perform will have to be performed by the county sheriff
pursuant to his duties to furnish ordinary police protection throughout the
county (County L §650).

Conclusion: A town of the first class may, by local law, abolish its police
department and provide for the appointment of constables,

September 8, 1977.

OPINION 77-535

Inquiry: May two elected city councilmen, one of whom is a retired police
officer from the City of Long Beach and the other of whom is a retired police
officer from New York City and who both left their former employment as
ordinary retirees, each hold the elective office of councilman at an annual salary
of $3,500 without diminution of his respective retirement allowance and
without first obtaining the approval of the New York State Civil Service
Commission?

Statement of Law: Retirement and Social Security Law §101(d)(3) states
that the provisions of Civil Setvice Law §130 shall govern with respect to
retirees who are subsequently electéd to a local elective public office.

Civil Service Law §150, which provides for the suspension of pension or
annuity benefits during public employment, states as follows:

if any person subsequent to his retirement from the civil service of
. . . any municipa! corporation or political subdivision of the state,
shall accept any office, position or employment in the civil service

. . of any municipal corporation . . . except , . . an elective public
office, any pension or annuity awarded or allotted to him upon
retirement, and payable by the state, by such municipal corporation
or political subdivision, or out of any fund established by or pursuant
to law, shall be suspended during such service or employment . . . .
[Emphasis added] '

It is clear that by virtue of the exception set forth in the underlined portion
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quoted above, §150 permits a retired employee of any municipality, including
New York City, to hold a local elective public office, such as city councilman,
and receive the full compensation pertaining to such office without diminution
of his retirement allowance (1974 Op St Compt #74-1310 (unreported); 1976
Op St Compt #76-80 (unreported). Section 150 makes no mention of prior
approval by the State Civil Service Commission, and, therefore, no such
approval is necessary in this instance,

Conclusion: A retired police officer who subsequenily is elected city
councilman is entitled to receive the full compensation of such ofiice without
diminution of his retirement allowance and without prior approval by the State
Civil Service Commission.

August 4, 1977.

OPINION 77-540

Inquiry: May the same person simultaneously serve as the town supervisor’s
bookkeeper and the town tax collector?

Statement of Law: Whether it is proper for the same person to hold two or
more public positions depends upon the nature of the powers, duties and
responsibilities of the positions under consideration, The tax collector of a
town, among other things, has the duty of paying to the town supervisor tax and
assessment moneys collected (Real Prop Tax L §904; Town L, §204). The duties
of the bookkeeper to the supervisor include assisting the supervisor in the
keeping of the town books. We note that the town supervisor is responsible for
the accuracy of such books.

In a prior opinion (13 Op St Compt 357 (1957), this Department stated as
follows with respect to the propriety of the same person simultaneously holding
the two positions at issue herein:

It would appear then that the clieck upon the tax collector provided
by his having to pay certain [taxes and] assessments to the supervisor
would be defeated by his serving as bookkeeper. Therefore, the
offices are incompatible , . .

Thus, we believe that the same person should not serve simultaneously as a
town tax collector and bookkeeper to the town supervisor (see also 1975 Op St
Comp #75-1047 (unreported).

Conclusion: One person may not serve simultaneously as a town tax
collector and bookkeeper to the town supervisor.

August 4, 1977,
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OPINION 77-558

Statement of Fact: A town has, pursuant to Town Law §41-a, adopted a
local law creating the office of director of purchasing, and such purchasing
director has been authorized, by such local law, to award and execute all
purchase contracts in the name of the town board.

Inquiry: Is a prior resolution of the town board still a necessity before a
public works contract is competitively bid?

Statement of Law: General Municipal Law §103 provides, in part, that all
contracts for public works involving an expenditure in excess of $3,500 shall be
awarded by the appropriate officer, board or agency of a political subdivision to
the lowest responsible bidder furnishing the required security after advertise-
ment for sealed bids. In addition, Town Law §64(6) provides that the town
board ‘‘may award contracts for any of the purposes authorized by law and the
same shall be executed by the supervisor in the name of the town after approval
by the town board.’* We note that neither one of the above-mentioned sections
of law specifically sets forth a requirement that a town board resolution is
needed before competitive bidding may be authorized.

However, it is a generally accepted principle of municipal law that ali official
actions of a municipal governing body must be undertaken pursuant to a
lawfully adopted resolution of such body. There is no authority for a board to
act, and to cause its acts to have legal effect, other than by some form of
legislative action (see, generaily, 31 Op St Compt 106 (1975). This would be so
even where a majority of a particular governing board has independently
reached agreement on a particular matter. It is important to remember that a
resolution is not merely a statement of intention on the part of a municipal
governing board, but a form of legslation. Without a prior resolution
authorizing the advertisement for competitive bids on a public works contract,
competitive bidding procedures may not be undertaken.

Therefore, we are of the opinion that a prior resolution of the town board is
required before a public works contract may be competitively bid.

Conclusion: A prior resolution of the town board is needed before a public
works contract is competitively bid.

October 13, 1977.
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OPINION 77-564

Statement of Fact: A collective bargaining agreement between a town and
its police officers provides for conversion into cash of unused sick leave upon
retirement,

Inquiry: Cculd the town agree to pay such converted, accumulated sick
leave to a retired police officer over a period of several years after retirement
rather than in a lump sum?

Statement of Law: It is our opinion that the actual method used to make
payment for accumulated, unused sick leave to retirees should, in the first
instance, be a matter left to the parties to the collective bargaining agreement.
We find no prohibition against such payments being made to a retiree over a
period of several years rather than as a lump sum upon retirement, if both the
town and the retired police officers agree to such an arrangement. The terms of
such an agreement could be included within the collective bargaining
agreement itself, or they could be made part of separate agreements made
between the town and each police officer upon his retirement, provided the
collective bargaining agreement authorizes such individual agreements.

Conclusion: The parties to a collective bargaining agreement which
provides for conversion of accumulated, unused sick leave into cash upon
retirement should make the determination as to the method for making such
cash payments. There is no prohibition against the parties’ agreeing to make
such payments over a period of several years after retirement rather than as a
lump sum upon retirement,

August 9, 1977,

OPINION 77-567

Inquiry: May a town pay policemen who are on military leave the difference
between their regular salaries and the amount which they receive as military
pay?

Statement of Law: Military Law §242(5) provides as follows:
Every public officer or employee shall be paid his salary or other
compensation as such public officer or employee for any and all
periods of absence while engaged in the performance of ordered

military duty, and while going to and returning from such duty, not
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exceeding a total cf thirty days in any one calendar year and not
exceeding thirty days in any one continuous period of such absence.

This Department has consistently stated that §242(5) entitles every public
officer or employ.:e, including policemen (see 30 Op St Compt 109 (1974), to
receive, for a period of up to 30 days’ ordered military duty, all of the salary
which he would have received if he had been performing the duties of his office
or employment, and not merely the difference between that amount and the
amount which he receives for his military duty (22 Op St Compt 559 {1966); 28
Op St Compt 77 (1972). In addition, we note that the right of a public officer or
employee to receive such full salary pursuant to §242(5) may not be diminished
or eliminated under the terms of a collective bargaining agreement (28 Op
St Compt 77 (suprra).

Conclusion: A town policeman on military leave must be paid his full salary,
for up to 30 days’ ordered military duty, and not the difference between that and
his pay for military service.

August 9, 1977.

OPINION 77-569

Inquiries: (1) Where real property is acquired by the New York State Urban
Development Corporation subsequent to taxable status date but before lien
date, does the exemption from real property taxes provided by McKinney's
Unconsolidated Laws §6272 take effect immediately upon acquisition, or only
at the beginning of the tax year for which the next ensuing taxable status date
determines tax liability?

(2) Would the taxable status of such property change if the Urban
Development Corporation subsequently conveys the property to a subsidary
housing company? :

Statement of Law: (1) Laws of 1968 chapter 174 § 1 (McKinney’s Unconsol
L §6272) provides as follows with respect to tax liability of the Urban
Development Corporation:
the corporation and its subsidiaries shall not be required to pay any
taxes, other than assessments for local improvements, upon or in
respect of a project or of any property or moneys of the corporation or
any of its subsidiaries, levied by any municipality or political
subdivision of the state .
Thus, it is clear that real property acquired by the Urban Development
Corporation or its subsidiaries is entitled to an exemption from municipal
property taxes.
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Pursuant to the provisions of Real Property Tax Law §302(1), the time of the
granting of a tax exemption is determined on the basis of taxable status date. It is
a well-established principle that property conveyed to a tax-exempt owner prior
to taxable status date will be exempt from the ensuing year’s taxes, while
property conveyed to a tax-exempt owner after taxable status date remains
taxable for the ensuing year. The fact that such conveyance is after taxable
status date but before the taxes become a lien is, in most cases, irrelevant to the
determination of tax liability; it is the taxable status date rather than lien date
which controls tax liability (16 Op St Compt 431 (1960); 30 Op St Compt 99
(1974); 1970 Op St Compt #70-974 (unreported).

Exceptions to the above-stated rule exist with respect tn real property
acquired by the State or federal government (see 2 Op Counsel SBEA #1-33
(1973) and real property acquired by a municipal housing authority (Rochester
Housing Authority v. Sibley Corporation, 77 M2d 205, 351 NYS2d 934, aff’d
47 AD2d 718,367 NYS2d 969 (1975). Real property acquired by these cntities
after taxable status date but prior to lien date is exempt from taxation as of the
date of acquisition.

The exception for real property acquired by the State or federal governments
from the general principal that taxable status date is the controlling factor with
respect to tax liability, is based upon the doctrine of sovereign immunity, which
renders taxes imposed against such entities void and wholly unenforceable. The
reason for the exception in the case of property acquired by a municipal housing
authority, as stated in the Rochester Housing Authority case, is that such entities
are required to make payments in lieu of taxes.

In the absence of clear statutory provision to the contrary, it is our opinion
that tax liability of the Urban Development Corporation should be determined
as of taxable status date. Accordingly, where such corporation acquires real
property from a nonexempt owner after taxable status date but before lien date,
such property remains taxable for the ensuing year and the exemption provided
by §6272 would take effect at the beginning of the tax year for which the next
ensuing taxable status date determines tax liability.

(2) Inasmuch as a subsidary housing company of the Urban Development
Corporation is also exempt from real property taxes (McKinney’s Unconsol L
§§6265, 6272), it is our opinion that the taxable status of real property acquired
by a subsidiary from the Urban Development Corporation would not change
upon such conveyance,

Conclusions: (1) Where real property is acquired by the New York State
Urban Development Corporation after taxable status date but before lien date,
the exemption provided by McKinney’s Unconsolidated Laws §6272 would
take effect at the beginning of the tax year for which the next ensuing taxable
status date determines tax liability.
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(2) The taxable status of such property would not change if the Urban
Development Corporation conveys the property to a subsidiary housing
company.

August 3, 1977.

OPINION 77-578

Inquiry: May a county or other municipality that pays a mileage allowance
for the use of private automobiles on municipal business pay parking expenses
in addition to the mileage allowance?

Statement of Law: For many years, this Department has taken the position
that the mileage allowance for private cars authorized by various municipal
statutes (County L §203(2); Gen Mun L §77-b (3), (4); Town L §116(1); VillL.
§5-524(7) is intended to be in lieu of the normal expenses incidental to
automobile travel such as fuel, oil, depreciation, and including parking
expenses (1977 Op St Compt #77-371 (unreported); 1969 Op St Compt #69-342
(unreported); 22 Op St Compt 547 (1966); 16 Op St Compt 74 (1960); 11 Op St
Compt 16 (1955).

This Department now wishes to reconsider and modify its position
concerning the inclusion of parking expenses in the normal mileage allowance.
At the time we adopted our previous position, parking charges were not as
extensive or expensive as today. A typical mileage allowance today does not
reimburse one fairly for many parking charges. Moreover, parking charges are
not usually considered when calculating the cost of operating and maintaining a
private car. Among the items considered are original purchase price (for
depreciation purposes), repairs and maintenance, gasoline, and insurance.

Furthermore, both the State of New York and the federal government
reimburse employees for parking expenses in addition to a mileage allowance.

This Department is now of the opinion, therefore, that local governments
also may, in addition to paying employees a mileage allowance, reimbusse
them only for those parking expenses which are actually and necessarily
incurred while on miunicipal business. We do not believe that municipalities
may reimburse employees for parking charges which are not actually
necessary. The municipality itself will have to determine whether or not a
particular parking charge is necessary when a travel voucher is submitted, or
possibly in advance when a particular travel authorization is granted. Prior
opinions to the contrary are hereby susperseded.

Conclusion: A muniéipality that authorizes payment of a mileage allowance
to its employees for use of private automobiles en municipal business may, in
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addition to the mileage allowance, reimburse employees only for those parking
expenses which are actually and necessarily incurred while on municipal
business.

December 22, 1977.

OPINION 77-582

Inquiry; Where a town is contemplating renovation of its town hall and
highway garage, would there be a conflict of interest if the town building

inspector were to accept the position of clerk of the works for these renovation
projects?

Statement of Law: If clerk of the works for the town renovation projects in
question is an employment and does not involve an independent contract, then
the exclusionary provision in the last sentence of General Municipal Law §801
would apply. That provision states that the conflict of interest prohibitions of
§801 “‘*shall in no event be construed to preclude the payment of lawful
compensation . . ., of any municipal officer or employee in one or more
positions of public employment the holding of which is not prohibited by law. "
Accordingly, the town building inspector is not prohibited by that section from
holding the second town position or employment of clerk of the works. He
would, however, have a statutory interest in his employment contract (see
§800(2) which he would have: to disclose pursuant to the provisions of General
Municipal Law §803.

On the other hand, it is conceivable that the town’s engaging of the building
inspector as clerk of the works on the renovation projects could be in the
capacity of an independent contractor and not an employee. In that case as well,
however, the building inspector would have no prohibited interest in such
contract because he would have none of the powers and duties described in
General Municipal Law §801 in connection with such renovation contracts, He
wounld, nonetheless, once again have to disclose his interest in such contracts
pursuant to the provisions of §803.

We are also of the opinion that no other principle of law would prohibit the
filling of these two roles by the individual in question. The closest principle we
can think of would be that involving incompatibility or incongruity of public
offices or employments. Normally, the building inspector’s duties would entail
the granting of building permits and the ultimate approval of buildings
constructed in the town, to ascertain compliance with the town building code.
However, both the town hall and town highway garage renovation projects are
exempt from the above-mentioned requirements (see 24 Op St Compt-717
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(1968); see also County of Westchester v. Village of Mamaroneck, 41 M2d 811,
246 NYS2d 770, aff’d 22 AD2d 143,255 NYS2d 290, aff’d 16 NY2d 940, 264
NYS2d 925 (1965). Thus, this individual, in his role as town building
inspector, would not have any right or duty of approval over these projects for
which he would be clerk of the works.

Accordingly, it is our opinion that the town building inspector may properly
also serve as clerk of the works for the renovation of the town hall and town
highway garage, provided he is able to devote the necessary time to both
undertakings without shirking his responsibility to either.

Conclusion: A town building inspector does not have a prohibited interest in
his own contract of employment with the town as clerk of the works for
renovation projects for the town hall and town highway garage, nor is such an
arrangement otherwise prohibited.

July 19, 1977.

OPINION 77-585

Inquiry: May a village pay the registration fees of the village fire chief and
several fire department officers for attendance at the fire chiefs’ convention?

Statement of Law: In a current opinion (33 Op St Compt 18 (1977), this
Department stated that a village may not give any money or property io
members or officers of a volunteer fire department, since volunteer firemen are
not employees of the village but rather are private citizens who volunteer their
services to the volunteer fire department.

This prohibition, however, would not prevent a village from paying certain
registration fees for the fire chief and assistant chief pursuant to the provisions
of General Municipal Law §77-b. ‘

Section 77-b authorizes a village to pay up to $50.00 of the actual and
necessary registration fees for the chief and assistant chief of its fire department
to attend a convention or conference of firemen or firemanic officers if
attendance at such convention is believed to be of benefit to the municipality.
Attendance at such conference or convention must be authorized by the village
board of trustees or, if the board of trustees delegates the power to authorize
attendance, by the board of fire commissioners (Gen Mun L §77-b(2).

We note that pursuant to General Municipal Law §72-g, a village may pay up
to $10.00 of the actual and necessary registration fees for volunteer firemen to
atterid fire training schools or courses of instruction for firemen. However,
this Department has stated that the New York State Fire Chiefs’ Convention is
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not considered to be a training school or course and, thus, village payment of
volunteer firemen’s registration expenses for the convention is not authorized
by §72-g (24 Op St Compt 769 (1968).

Conclusion: A village may, pursuant to General Municipal Law §77-b, pay
up to $50.00 of the registration fees for the village fire department chief and
assistant chief’s attendance at the New York State Fire Chiefs’ Convention, if it
is believed that their attendance at such convention may benefit the village.

August 10, 1977.

OPINION 77-587

Statement of Fact: A town superintendent of highways had made a
determination that certain highway equipment was in need of repair and had
estimated that the cost of such repairs would not exceed $3,500. Accordingly,
repairs were undertaken without competitive bidding. During the course of
such repairs, it was discovered that additional work was required. It now
appears that the total cost of such repairs may well exceed the $3,500 limit.

Inquiry: Would it be permissible to pay for the repair work in the event the
total cost does, in fact, exceed $3,500, since the repair contract was not
competitively bid?

Statement of Law: General Municipal Law §103(1) provides that all
purchase contracts in excess of $1,500, and all public works contracts in excess
of $3,500, are subject to competitive bidding requirements, We have expressed
the view that if it is known, or there is reason to believe, that the cost of a
particular public works contract will exceed the $3,500 limitation, then such
contract must be competitively bid. Conversely, if there is no reason to believe
that a particular contract will exceed the dollar limitations set forth in General
Municipal Law §103, then competitive bidding is not required (1972 Op St
Compt #72-150 (unreported); 1973 Op St Compt #73-717 (unreported).

The good faith of the municipal official or officials responsible for the letting
out of contracts is of paramount importance in situations where the cost of
particular contracts might possibly exceed the limitations contained within
§103. In this situation, if the superintendent’s determination that the repair
costs would not exceed $3,500 was made in good faith and, if the cost,
nevertheless, did exceed $3,500, then we feel that the bill could validly be paid,
notwithstanding that competitive bidding procedures were not followed.

We do wish to elaborate with respect to our comments concerning the
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question of good faith, referred to above. In our view, where a municipal
official honestly believes, after careful investigation of all the relevant facts and
analysis of past purchasing procedures, that a particular public contract will not
exceed either of the dollar limitations set forth in General Municipal Law §103,
then the governing board would most probably be justified in auditing and
approving any claim submitted pursuant to such contract.

On the other hand, there are certain elements which would tend to militate
against  finding that a determination was made in good faith. Among these
would be situations where the particular municipality, or officer charged with
the responsibility to let contracts, had consistently erred with respect to
compliance with competitive bidding requirements, or where there is evidence
of flagrant disregard of such requirements. This Department is not in a position
to determine good faith or bad faith with respect to any given fact situation, and,
consequently, we can neither condemn nor condone specified actions where we
are not privy to all essentia} facts.

Conclusion: Where the town superintendent of highways has made a truly
good-faith determination that the cost of repairs of highway equipment will not
exceed $3,500, and such repairs do exceed $3,500, then the failure to comply
with competitive bidding requirements will not prohibit payment under such
coniract.

October 7, 1977.

OPINION 77-603

Inquiry: May a town expend funds received pursuant to Title II of the Public
Works Employment Act of 1976 (United States Public Law 94-369, the
““‘Antirecession Fiscal Assistance Act’’) for the purchase of a highway truck?

Statement of Law: Before proceeding,to the specific inquiry, we would like
to point out some general guidelines concerning the use of Title Il moneys. A
recent opinion states that local governments receiving grants pursuant to the
federal statute should use such grants for the maintenance and expansion of
basic and essential governmental services (32 Op St Compt 161 (1976). We
point out that in the final analysis, the determination of the proper utilization of
Title II moneys must be made by the local governing board.

With respect to the specific inquiry, as a general rule, Title I funds may not
be used for the purchase of capital assets, such as capital equipment and motor
vehicles (Administrative Ruling 77-2, Office of Revenue Sharing; see also
1977 Op St Compt #77-606 (unreported). Clearly, the purchase of a highway
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truck constitutes the purchase of a capital asset. Therefore, Title Il funds may
not be utilized for the purchase of a highway truck.

We do wish to add that it wouid be improper for the town to utilize moneys
from item 3 of the highway fund (see High L §141(3), in purchasing the
highway truck, and subsequently replenish such fund with Title II funds. We
have been advised by the Office of Revenue Sharing that such a procedure is
improper, since Title II funds would be indirectly utilized for an otherwise
impermissible expenditure.

Conclusion: Title II funds may not be utilized to purchase a highway truck.

October 13, 1977,

OPINION 77-604

Inquiry: Is it legal to issue bonds, bond anticipation notes, or capital notes
for a city-wide program of demolishing unsafe buildings or structures on
privately owned property?

Statement of Law: Local Finance Law §11.00(a)(12-a) establishes a period
of probable usefulness for the demolition of municipally owned structures or
buildings, whenever they are no longer of any use or value or have become
dangerous or detrimental to human life, health or safety. That period of
probable usefulness is ten years.

However, there is no comparable provision establishing a period of
probable usefulness for the demolition of structures or buildings on privately
owned property (see 1974 Op St Compt #74-1236 (unreported), which concerns
the financing of the demolition of municipally owned and privately owned
buildings in the City of Utica).

We note that the letter of inquiry referred to Local Finance Law
§11.00(a)(36)(a). Such subdivision, which establishes a period of probable
usefulness of five years for temporary financing in anticipation of the collection
of real property taxes and assessments levied or to be levied, does not provide
authority for the issuance of bonds, bond anticipation notes or capital notes.

State Constitution Article VIII §2 provides that no indebtedness shall be
contracted for longer than the period of probable usefulness fixed for such
object or purpose by general or special law. Thus, the Constitution requires that
before any indebtedness may be contracted (be it bonds, bond anticipation

- notes, capital notes, tax anticipation notes, revenue anticipation notes or budget

notes), a period of probable usefulness must be established for such purpose.
ILocal Finance Law §11.00(a)(36)(a) establishes the constitutionally required
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period of probable usefulness for rax anticipation notes. Such period does not
apply to the issuance of bonds, bond anticipation notes or capital notes.
The fact that the cost of demolishing the privately owned buildings or
structures will or may be recouped by the city through assessments on the
benefited property does not, of course, provide authority for the issuance of
bonds, bond anticipation notes or capital notes pursuant to such subdivision,

Conclusion: There is no period of probable usefulness for the demolition of
structures or buildings on privately owned property.

August 25, 1977,

OPINION 77-613

Inquiry: Is a county liable for the cost incurred by village police in
transporting a prisoner to the county jail after the prisoner has been arraigned
before the village justice and an order of commitment has been signed
committing the prisoner to the custody of the county sheriff?

Statement of Law: Correction Law §500-c provides for the care and custody
of prisoners committed to jail as follows:

Each sheriff . . . shall have custody of the county jails and shall
receive and safely keep, in the county jail of his county, every person
lawfully committed to his custody for safekeeping, examination or
trial, or as a witness, or committed or sentenced to imprisonment
therein, or committed for contempt.

We have stated previously that in light of Correction Law §500-c and County
Law §657-a, the latter of which authorizes the board of supervisors to establish
a special fund to pay for the sheriff’s expenses in transporting prisoners, it can
be inferred that the sheriff has the duty and responsibility of transporting
prisoners between the county jail and justice court (32 Op St Compt 95
(1976). This duty and responsibility would attach at the time of lawful
commitment of the prisoner to the custody of the sheriff (see Lake Shore
Hospitallnc.v. Fries, 86 M2d 169, 382 NYS2d 638 (1976); 1976 Op St Compt
#76-1160 (unreported); 1977 Op St Compt #77-374 (unreported).

In the instant circumstances, we feel that since the county sheriff has refused
to transport prisoners to and from the county jail, it was proper for the village
police, as enforcement officers of the justice court (UJCA §110), todo so, and it
would then be proper for the village to be reimbursed by the county for
providing such service.

It should be pointed out that County Law §657-a authorizes the submission of
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itemized and verified bills for transportation expenses by claimants other than
the sheriff, thereby providing a means by which the village may submit its
transportation bills to the county for reimbursement (32 Op St Compt 95
(supra). ‘

Conclusion: The county sheriff has the duty and responsibility of transport-
ing prisoners who have been lawfully committed to the custody of the sheriff
between the county jail and justice court. A village which transports such
prisoners is entitled to be reimbursed by the county.

August 12, 1977,

OPINION 77-623

Statement of Fact: Certain moneys were lawfully confiscated by law
enforcement officers during the commission of a crime and subsequently used
as evidence in the ensuing trial. The moneys involved are the proceeds from the
illegal sale of drugs.

Inquiry: What procedure should be utilized to dispose of these moneys?

Statement of Law: We limit our opinion to the disposition of such proceeds
only, and we assume that there has been a conviction in connection with the
illegal drug sale at issue herein, and that there has been a conclusive
adjudication to the effect that these moneys were derived from illegal activities.

Our research has disclosed no statutory authority governing the disposition of
the confiscated proceeds of an illegal drug sale. While there are statutory
procedures set forth for, among other things, the disposition of certain
confiscated vehicles used to transport, conceal or facilitate sales or exchanges
of ‘“‘controlled substances’’ (Pub Health L §3388) and for the disposition of
stolen property which comes into the custody of a peace officer (Pen L
§450.10), we find no similar statutory procedure for the disposition of the
moneys at issue herein. Therefore, we turn our attention to case law and
common law principles.

As a general matter of public policy, no person should retain the ““fruits of a
crime’” or moneys used in the commission of a crime, nor should he acquire
property by his own criminal act (see Stone v. Freeman, 273 AD 600, 78
NYS2d 745, rev’d 298 NY 268, 82 NE2d 571 (1948); Riggs v. Palmer, 115
NY 506, 22 NE 188 (1889); 1966 Op St Compt #66-802 (unreported). In
addition, as the court in Stone v. Freeman (supra) stated:

It is the settled law of this State (and probably of every other State)
that a party to an illegal contract cannot ask a court of law to help him
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carry out his illegal object, nor can such a person plead or prove in
any court a case in which he, as a basis for his claim, must show forth
his illegal purpose,

The Court of Appeals relied on such principles of public policy when it held,
in an act brought on by the *‘owners’* to recover moneys seized in a gambling
raid, that such moneys may not be returned to the parties involved in such
activity (Hofferman v. Simmons, 264 AD 884, 35 NYS2d 925, rev'd 290 NY
449, 49 NE2d 523). The court stated that the lack of any statute containing
directions as to the disposition of moneys seized from gamblers by law
enforcement officers does not enlarge the rights of parties to the crime or confer
on them rights which must be recognized as to moneys proved to be the receipts
of a crime,

Similarly, in Carr v. Hoy (285 AD 968, 138 NYS2d 682, aff'd 2 NY2d 185,
158 NYS2d 572 (1957), an action was commenced to recover moneys
collected in connection with the taking of *‘indecent’” photographs. The Court
of Appeals, in denying recovery of such moneys, stated that a person could not
prove his own wrongdoing as a basis for enforcement of his supposed *‘right’’
to retain such moneys. Furthermore, the courts will- not serve as the
““paymaster” for the fruit of an admitted crime,

In light of the above, it is our opinion that the proceeds from the illegal sale of
drugs should not be returned to the ‘“‘owners’’ thereof. To do so would be to
help carry out the illegal object of an illegal contract, that is, the drug sale, and
would be a sanctioning of the retention of moneys used in the commission of a
crime. In addition, as in Hofferman and Carr, the “‘owners,” in order to
establish rights to such moneys, would be required to prove their own wrong-
doing, that is, the buying or selling of illegal drugs, as a basis for the en-
forcement of such rights. Denial of recovery of such moneys would be in
order for the further reason that a municipality should not serve as the ‘‘pay-
master”’ for the fruits of a crime.

We therefore feel that since, in our opinion, the moneys should not be
returned to the “‘owners’” thereof, it would be in keeping with the public policy

expressed above for the municipality currently holding the proceeds from the
illegal drug sale to apply such moneys to its general fund (1966 Op St Compt
#66-802 (supra); 25 Op St Compt 209 (1969).

Conclusion: Moneys which are the proceeds of an illegal drug sale should
not be returned to the *‘owners’’ thereof but should be placed in the general fund

of the municipality holding such moneys after it has been used as evidence in a
trial,

September 8, 1977,
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OPINION 77-626

Inquiries: (1) Does the veterans’ exemption from taxation apply to the
widow of a veteran?

(2) Where a veteran is deceased and title to the property has passed' to?a
relative, is such relative eligible for the veterans’ exemption from taxation?

(3) Does the veterans’ exemption from taxation apply to property owned but
not occupied by the veteran? ‘ .

(4) Does the veterans’ exemption from taxation apply to real property owne
by a veteran who resides outside of New York State? '

(5) Does the veterans' exemption from taxation apply to unimproved real
property?

Statement of Law: (1) Real Property Tax Law §458(1) grants an exemption
as to real property purchased with eligible funds and owned by the person who
rendered the military or naval service, or, among others, by the spouse or
unremarried surviving spouse of such veteran, ’

Thus, an unremarried widow of such a veteran is eligible for the veterans
exemption from real property taxation where title to exempt property has passed
to her upon the death of the veteran (27 Op St Compt 43 (1971), or where she
purchases real property with eligible funds. . .

(2) In addition to the veteran, his or her spouse, or unmamed.survwmg
spouse; the only other persons eligible for the veterans’ exemptlon under
§458(1) are the veteran’s ‘‘dependent father or mother, or the cfhlldren under
twenty-one years of age’ of such veteran. Thus, only .where‘: title to exempt
property of a deceased veteran passes to one of the relatives listed above may
such relative claim the exemption. '

We wish to note sevaral things in connection with these eligible relatives.

First, a veteran’s surviving spouse ceases to be 4 member o.f Fhe e'xempt class
upon remarriage (1 Op Counsel SBEA #1-63 (1972). Ip addition, in order for
the parents of a veteran to qualify for the exemption, it must appear .tha}t th.e
parents continually meet the test of dependency. Generally, this 1s’ satisfied if
they were not completely self-supporting at the time of the yeteran s death flnd
were dependent upon the veteran to support them, at least in part, at tt.\at time
and if, after the veteran's death, they are not self—supporting. :1“he issue of
dependency, however, is a factual one to be determined pt.arlodlcally by the

local assessor in light of the existing facts and circumstancss in eac‘:h case (1 Op
Counsel SBEA #1-102 (1972). Finally, real property which is qwned by
children, under age 21, of a veteran is entitled to an exemption, prc3v1ded spch
property was purchased with eligible funds, but is exempt only until such time
as the child attains the age of 21 (2 Op Counsel SBEA #2-102 ( 1973)..

(3) Inaprior opinion (28 Op St Compt 134 (1972), we stated that there is no
requirement within the terms of §458(1) that the veteran’s property be his
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residence or that the property be occupied by the veteran. The statute requires
only that the property be owned by the veteran or by one of his relatives listed in
the statute.

(4) In 1 Op Counsel SBEA #1-30 (1972), the State Board of Equalization and
Assessment stated as follows:

The statute [Real Prop Tax L §458(1)] does not require that
applicants for the veterans’ exemption reside in New York State.
Therefore, a person residing in another state would qualify for the
veterans’ exemption, if he is one of the persons specified in the statute
and has used eligible funds in purchasing real property in this state.

(5) There is no requirement in §458 that property subject to the veterans’
exemption be improved property. The statute merely requires that eligible
funds be used to purchase real property on which exemption is claimed, be it
tmproved or not (see 22 Op St Compt 556 (1966).

Cenclusions: (1) An unremarried widow of a veteran is eligible for the
veterans’ exemption where title to exempt property has passed to her upon the
death of the veteran, or where she purchases real property with eligible funds.

(2) The only relatives of a veteran entitled to the veterans’ exemption when
exempt property of a deceased veteran passes to them are the unremarried
surviving spouse, dependent parents and children under age 21.

(3) The exempt property need not be the residence of the veteran in order to
qualify for the exemption.

(4) Persons seeking the veterans’ exemption need not be residents of New
York State,

(5) There is no requirement that real property subject to the veterans’
exemption be improved property.

September 7, 1977,

OPINION 77-631

Inquiry: May a town which is establishing a new town park restrict use of
such town park solely to those people who are residents of such town?

Statement of Law: Generally, when a municipality establishes a park, it
makes a dedication of the property acquired or set aside for public use as such a
park and the municipality is said to hold such property in trust for the public at
large. In such an instance, the park land may not be alienated without express
legislative permission-(see Brooklyn Park Commissioners v. Armstrong, 45NY
234, 6 AR 70 (1871), rev'g 3 Lans 429; Miller v. City of New York, 39 M2d
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424,240 NYS2d 716, mod 20 AD2d 720, 247 NYS2d 496, aff’d 15 NY2d 34,
255 NYS2d 78 (1964).

In the case of Gewirtz v. City of Long Beach (69 M2d 763, 330 NYS2d 495,
aff'd 45 AD2d 841, 358 NYS2d 957, mot for lv to app den 35 NY2d 644, 364
NYS2d 1025 (1974), the court expanded on these principles in holding that a
city could not, by local law, restrict use of a beach park to city residents and
their guests and stated as follows at page 777:

It is thus clear that municipally-owned property that has been
dedicated to use as a public park is held in trust for the public at large
and may not be diverted to other uses or sold without express
legislative authority. The same principle of a trust for the public
prevents the municipality from taking action which operates to
exclude the public at large from such a public park and to limit use of
the public park to local inhabitants unless the muaicipality has been
granted express legislative authority to do so. To hold otherwise
would be to permit the municipality to achieve a result which violates
the public trust principle since as to those who are excluded from the
public park the exclusionary policy is as much a diversion of use as
would be the case if the municipality changed the use of the park or
sold it. :

It is currently the opinion of this Department that in light of the Gewirtz case,
where a municipality, either expressly or impliedly by acquiescence in
continued public use, has dedicated property to use as a public park, such
municipality may not totally exclude nonresidents from such a park.

However, in such an instance, it would be proper for the municipality to
charge a fee to nonresidents who use the park. It is not a denial of equal
protection for a municipality to favor residents over nonresidents with respect to
the charging of reasonable fees for the use of a public facility (Peo ex rel Village
of Lawrence v, Kraushaar, 195 M 487, 89 NYS2d 685 (1949).

We note that there must be a reasonable basis for any classification of
fee-paying nonresidents permitted to use the park in order to avoid being
discriminatory (State Const Art I §11). The municipality may, however, limit
the total number of nonresidents who may use the park in order to assure the

availability of the facilities to residents (29 Op St Compt 124 (1973); 1977 Op
St Compt #77-80 (unreported).

Where a municipally owned park is not dedicated for general public use
because, for example, the deed from the private owners to the municipality
specified that the park be used exclusively by town residents (Campbell v. Town
of Hamburg, 156 M 134, 281 NYS 753 (1935), or the park, from its inception,
was designed and created to serve only that portion of the public consisting of
town residents and not the public-at-large, and the facilities have a limited
capacity (see Schreiber v. City of Kye, 53 M2d 259, 278 NYS2d 527 (1967),
then it is our opinion that the municipality may totally exclude nonresidents

»
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from such park (57 A.L.R. 3rd 998; see also Gewirtz v. City of Long Beach
(supra). In those instances, since the park is expressly created and maintained
by the municipality solely for its residents with municipal funds, it would be
proper for the municipality to limit use of the park to its own residents and there
would be no denial of equal protection in so doing (Campbell v. Hamburg
(supra); 29 Op St Compt 124 (supra); Schireiber v. City of Rye (supra).

it appears to us that the statement last set forth above would apply to the
present situation, because we have been advised that the town is ¢‘interested in
establishing a town park.’’ I it is to be a park expressly created and maintained
by the town solely for it§ own residents with town funds, then it is our opinion
that it could be restricted to town residents (except that atown taxpayer whoisa
nonresident-could probably not be excluded, under the rationale set forth in an
another opinion: 1975 Op St Compt #75-970 (unreported). Reference should be
had, however, to the provisions of Parks and Recreation Law §§13.07 and
17.07 concerning such use restrictions where State aid moneys are to be used.

Conclusion: Where a park is expressly created and maintained by a
municipality solely for its residents with municipal funds, it would not be
improper for the municipality to limit use of the park to its own residents.

December 13, 1977.

OPINION 77-642

Inquiry: Is a town obligated to clear or drain natural surface waterways,
which become clogged by natural plant growth and other obstructions and flood
adjoining properties after heavy rainfalls?

Statement of Law: The town superintendent of highways, when directed by
the county superintendent of highways and when authorized by the town board,
has the right to enter upon private lands for the purpose of clearing obstructions
from, or banking up, rivers, streams or creeks to prevent them from over-
flowing upon highways or bridges (High L §147).

New York courts have stated repeatedly, however, that a municipality does
not have a duty to dredge or clear obstructions from natural streams to prevent
their overflowing onto private property, unless the municipality causes the
obstruction or condition producing the ovérflow (O’Donnell v. City of
Syracuse, 102 AD 80, 92 NYS 555, rev’'d 184 NY 1, 76 NE 738 (1906);
Coonleyv. City of Albany, 57 Hun 327, IONYS 512, aff’d 132 NY 145,30 NE
382 (1892); Klein v. Town of Pittstown, 241 AD 202, 272 NYS 324 (1934);
Annuttov, Town of Herkimer, 56 M2d 186,288 NYS2d 79, mod 31 AD2d 733,
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297 NYS2d 295, app dis 24 NY2d 820, 300 NYS2d 596 (1969); McCutchen v.
Village of Peekskill, 167 M 460, 3 NYS2d 277 ( 1938).

As stated in the Annutto case (supra, 288 NYS2d 82):

A municipal corporation is not liable for the overflow of_ a
watercourse in the absence of conditions imposing some duty with
respect to the watercourse upon it. It has no duty to restrain waters
between the banks of a stream or to keep the channel free of
obstructions it did not cause.

Even though a town is not obligated to remove obstructions from natural
streams, a town has specific authority to undertake drainage and flood control
projects and may acquire or condemn real property for that purpose (Tonn L
§64(11-a). Before a town may dredge or change the course of a classified
stream, however, the town must obtain approval from, or, in an emergency,
give notice to, the Department of Environmental Conservation (Env Conserv L
§15-0501). o

Three prior opinions of this Department discuss further the principles
mentioned herein (32 Op St Compt 100 (1976); 1970 Op St Compt #70-449
(unreported); 25 Op St Compt 291 (1969). :

Conclusion: A town has no duty to drain or clear obstructions from natural
surface waterways to prevent flooding unless the town caused the condition.

November 15, 1977,

OPINION 77-655

Statement of Fact: InJanuary of 1974, the town supervisor appointed one of
the town councilmen as deputy supervisor. He died on June 11, 1977, having
served as deputy supervisor until that time. On July 28, 19717, the supervisor
appointed a new deputy supervisor to fill the vacancy. On August 11, 1977, the
three remaining councilmen on the town board declared that the supervisor’s
July 28 appointment was illegal because he did not make such appointment
within five days after the vacancy occurred, in accordance with Town Law §42.
Thereupon, the remaining town board members appointed their own deputy
supervisor,

Inquiry: Which deputy supervisor appointee is entitled to hold office?

Statement of Law: Provision is made in Town Law §42 for creating the
office of deputy supervisor and for appointment to that office. Insofar as
applicable to the inquiry herein, §42 provides as follows:
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The town board of any town may at any time establish the office of
deputy supervisor. The deputy supervisor shall be appointed by the
supervisor to serve at the pleasure of the supervisor . . . . If the
supervisor shall fail to appoint a deputy supervisor . . . within five
days after a vacancy occurs in the office, the town board shall have
power to appoint such deputy supervisor.

The meaning of the five-day provision above-quoted is, of course, critical to
the resolution of this question. There obviously can be no dispute that if the
supervisor does not make an appointment to fill a vacancy within five days of
the occurring of the vacancy, the town board may make the appointmer *. Had
this town board done so, then clearly its appointee would now be t- proper
incumbent.

However, that did not happen. The town board made no attempt to fill the
vacancy until the supervisor had selected his own appointee. We incline to the
view that the five-day provision is directory only. It simply authorizes the town
board to act where the supervisor does not act in timely fashion. But where the
town board does not exercise its option so to act, we do not believe that the
supervisor is forever foreclosed from acting, In short, we believe that the
supervisor continues to have the power to appoint a deputy supervisor, even
after the five days have elapsed, provided the town board has not exercised its
prerogative to make the appointment in its own right.

If the intent of the statute were to the contrary — that is, if the supervisor were
forever foreclosed after the expiration of the five days — then the town board
could simply sit back and make no appointment and effectively deny the
supervisor a deputy, notwithstanding the creation and existence of the office.
We cannot believe that this would bear out the statutory intent. We believe that
the purpose behind the five-day provision is to enable the town board to act in
any situation where the supervisor has neglected or refused to appoint a deputy
and where the town board sees the need to have one, for example, where the
supervisor is to be foreseeably absent or becomes disabled. But we believe, as
previously indicated, that the town board must take some affirmative action
following the five-day period in order for the superVISor to be barred from
appointing his own deputy,

A look at the natural sequence of events flowing from the statutory language
does, we think, tend to bear out the foregoing position, Let us assume, as in the
fact situation before us, that the supervisor acts after the five days and that the
town board has the right to rescind or ignore his appointment and make an
appointment of its own. Section 42 states that the deputy supervisor is to serve
at the pleasure of the supervisor. Since no distinction is made in this regard
between the supervisor’s appointee and the town board’s appointee, we can
only assume that the town board’s appointee also serves at the supervisor's
pleasure. Hence, the supervisor could, it seems to us, simply terminate the town
board’s appointee, thus creating a new vacancy in the office, which the
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supervisor could then fill pursuant to the provisions of §42.

While the above result is a conceivable outgrowth of the statutory provisions,
it would also be a rather impractical and unnecessary means of arriving at
virtually the same result which would obtain if our initial interpretation were
followed. In either event, it would be the supervisor’s appointee who would
ultimately be the deputy supervisor. Accordingly, we reiterate our conclusion
that where the supervisor does not make an appointment to fill the vacancy
within five days after it occurs, the town board may do so. But the town board
must act in order to activate its prerogatives. If it does not do so, the supervisor
continues to have the right to make the appointment.

In consequence of the foregoing, we express the view that the supervisor’s
original appointee to fill the vacancy is the proper office-holder. This is so, we
believe, notwithstanding the supervisor’s failure to make the appointment
within five days.

Conclusion: The provision that if the supervisor fails to appoint a deputy
supervisor within five days after a vacancy occurs in the office of deputy
supervisor, the town board may make an appointment to fill the vacancy, is
directory only. If the town board fails to exercise such prerogative and does not
make the appointment, the supervisor continues to have the right to do so.

August 23, 1977.

OPINION 77-657

Inquiry: May a town in Suffolk County establish a capital reserve fund for
future improvements in the town water district?

Statement of Law: The answer to the question is in the negative and is
covered by General Municipal Law §6-c(3)(a), which states that the foregoing
provisions of that section (generally authorizing mumcxp’thtles to establish
capital reserve funds) shall not apply to:

a. Capital improvements to be constructed, reconstructed or
acquired, or equipment to be acquired, on behalf of an improvement
district or other similar district located within such municipality

Accordingly, a capital reserve fund may not be established, generally
speaking, for a town improvement district, such as the town water district.
Exceptions to this general rule are found in Town Law §55-a, in connection
with improvement districts in suburban towns, and in the Nassau County Civil
Divisions Act, with respect to improvement districts in Nassaiu County.
Obviously, none of these exceptions apply to the present town which is not a
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suburban town and which is not in Nassau County.

In the letter of inquiry, there was reference to certain recitations contained
in our department’s Uniform System of Accounts for Towns, and particularly
to certain material appearing on page R-1 dealing with special reserve funds.
The special reserve funds referred to therein are those in connection with
improvement districts in suburban towns, as indicated in the preceding para-
graph. Otherwise, the material referred to on that page in that publication deals
with reserve funds generally and is not intended to imply that towns, generally
speaking, may have capital reserve funds for their improvement districts, As
we have previously indicated, the town is not authorized to establish a capital
reserve .fund for its water district because of the prohibition contained in
General Municipal Law §6-c(3)(a).

Conclusion: Except in a suburban town and except pursuant to certain

special acts, no capital reserve fund may be established on behalf of a town
water district,

August 24, 1977.

OPINION 77-667

Inquiries: (1) Is the rental of a room and the purchase of refreshments for a
meeting of town officials and citizens to discuss various town problems includ-
ing, among other things, sewage disposal and repairing of streets, a proper
town charge?

(2) Is the rental of a room and the purchase of coffee and doughnuts for a
“*breakfast-type meeting’’ held prior to a normal working day and attended by
town department heads and certain other employees to discuss town business a
proper town charge? .

(3) Istherental of aroom, the purchase of food and alcoholic beverages, and
the payment of gratuities for a luncheon or dinner attended by area businessmen
for the purpose of discussing, among other things, the possibility of expanding
an area business or of locating a new business in the town, a proper town
charge?

(4) Is the rental of a room, the purchase of food and beverages, and the
payment of gratuities for an annual awards dinner to honor town employees
who have attained 25 years of service a proper town charge?

Statement of Law: (1) Town Law §116(1) authorizes town charges for
actual and necessary expenses when incurred by authority of the town board.

-
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This Department has stated that it would be a proper town function to conduct
public meetings for the purpose of informing and discussing with town citizens
the various services available to them, and other aspects of government which
bear directly on town government, and that the reasonable, related expenditures
of such a meeting would be a proper town charge (1973 Op St Compt #73-586
(unreported).

In light of the above, we feel that it would be proper for a town to conduct a
pubiic meeting for the purposes of discussing with town citizens various town
problems, and that if there is no adequate town facility at which such meeting
could be held, the expense of renting such a facility would be a proper town
charge.

However, the expenditure for refreshments to be served at this meeting
would not be a proper town charge. We have stated that the purchase of
refreshments, such as coffee and doughnuts, for individuals, including
municipal officials, who attend mestings of a municipality, is prohibited by
State Constitution Article VIII §1 which prohibits gifts of public funds to
private individuals (1975 Op St Compt #75-155 (unreported); see also 1976 . *»
St Compt #76-600 (unreported); 1974 Op St Compt #74-377 (unreported).

(2) In regard to the purchase of coffee and doughnuts, or breakfast, to be
served at a pre-work, morning meeting of certain town employees and
department heads, we have stated that an expenditure of town funds for food is
proper in instances where an officer or employee is prevented from taking time
off for food consumption due to a pressing need to perform the business at hand
at that time (1972 Op St Compt 72-175 (unreported).

In another opinion (28 Op St Compt 30 (1972), we applied the above-stated
criterion and concluded that a town charge for breakfast consumption in a local
restaurant would be improper, except where an early morning meeting was
imperative, such as where there is urgent business which must be conducted
with a degree of immediacy. Under ordinary circumstances, officers and
employees of a town are responsible for providing and paying for their own
food.

The same reasoning would apply to the situation at issue herein. Since it has
not been indicated that the pre-work meetings in question involve any matters of
urgency, or that there is an imperative need for such early morning meetings, it
would appear that the ‘‘breakfast”” expense would not be proper.

While the cost of providing a room in which to conduct such meetings would,
in some cases, be a proper town charge, we feel that such an expense should be
undertaken only in the unlikely event that there is no adequate town facility
available in which such meetings could be held.

(3) Town Law §64(14)(a) authorizes the establishment by a town board of a
publicity fund from which moneys may be expended for the purpose of
advertising certain advantages of the town, including ‘‘such additional
purposes as may tend to promote the general commercial and industrial welfare

*

-
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of the town.”’ Section 64(14)(b) indicates that the instant town may, subject to
permissive refereridum, appropriate up to $25,000 annually to its publicity fund
(see L1960 ch 640).

This Department has previously expressed the view that §64(14) would
authorize a town to contract for activities such as the preparation and
distribution of brochures pertaining to industrial development in the town (20
Op St Compt 115 (1964) and the arranging of personal meetings between
officers or employees of a local development corporation and officials of
various industries for the purpose of encouraging such industries to relocate in
the town (1976 Op St Compt #76-943 (unreported). Similarly, it is our opinion
that it would be proper for a town to expend publicity fund moneys to pay for
reasonable and necessary expenses for rental of a room, food, nonalcoholic
beverages and gratuities in connection with a dinner or luncheon meeting to be
attended by area businessmen and town officials for the purpose of discussing
potential business expansion or relocation in the town and other related matters.

We must note, however, that this Department has consistently taken the
position that municipal moneys may not be spent for the purchase of alcoholic
beverages (see, for example, 1969 Op St Compt #69-522 (unreported). Such
an expenditure would not, in our view, be considered a proper or necessary
municipal expense and would, accordingly, be improper in this instance.

(4) While we have stated that a town may purchase ‘‘award pins’’ of
nominal valus for employees who have served the town for a certain number of
years (1974 Op St Compt #74-1054 (unreported), this Department has
consistently taken the position that the cost of an annual banquet, such as the
one proposed here for town employees who have attained 25 years of town
service, would not be a proper municipal expense and would constitute a gift of
public funds to private persons in contravention of State Constitution Article
VIII §1 (1975 Op St Compt #75-1257 (unreported); 1970 Op St Compt
#70-554 (unreported); 1969 Op St Compt #69-1003 (unreported).

Conclusions: (1) The cost of rental of a room for the purpose of conducting
a public meeting to discuss with town citizens various town problems would be
a proper town charge. However, the.cost of refreshments at such a meeting
would not be a proper town charge.

(2) The cost of coffee and doughnuts to be served at a pre-work meeting of
certain town officers and employees would not be a proper town charge unless
such meeting was imperative and urgent business was being conducted.

(3) A town may expend publicity fund moneys to pay for rental of a room,
food, nonalcoholic beverages and gratuities in connection with a dinner or
luncheon meeting to be attended by area businessmen and town officials for the
purpose of discussing potential business expansion and relocation in the town.
However, such moneys may not be expended to purchase alcoholic beverages
for such meeting.
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(4) A town may not pay for an annual awards dinner to honor employees
having 25 years or more of service.

October 19, 1977.

OPINION 77-668

Inquiry: May a town provide school crossing guards to a village located
within the town where such town furnishes police protection to the village,
which maintains no police department?

Statement of Law: General Municipal Law §208-a provides as follows:
The duly constituted authorities of any . . . town or village . . .
may designate, authorize and appoint such a number of persons as
such authority shall deem necessary, and at such salaries as such
authority shall deem advisable, as school crossing guards . . . .

This Department has stated that the clear intent of §208-a is that a town or
village may employ crossing guards only within the area of its primary
jurisdiction and that, therefore, a town may not employ crossing guards in a
village (25 Op St Compt 82 (1969). It is our opinion that that conclusion
applies, notwithstanding the fact that a town provides police protection to a
village located within such town.

While the duties performed by school crossing guards may bé in the nature of
a police function and while these guards are often, in fact, police officers, the
furnishing of such guards is in no way an essential element of the normal police
protection which a town provides for a village in a situation such as the one at
issue herein. Section 208-a contains the only authority for providing crossing
guards, and such authorization is separate and distinct from any authorization
relating to the furnishing of police protection.

We note that nothing we have stated above should be construed as prohibiting
the town and village from entering into an agreement, or amending an existing
agreement, pursuant to General Municipal Law Article 5-G, whereby the
town’s school crossing guards could perform their services in the village in
question (Gen Mun L §§119-n(c), 119-0). However, absent such an agreement
oramendment, the town may not employ school crossing guards in the village.

Conclusion: Absent an Article 5-G agreement, a town may not employ
schoul crossing guards in a village located within the town even where the town

is providing police protection to such village.

October 7, 1977.
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OPINION 77-678

Stgtement of Fact: A civil service employee was suspended without pay for
a perlod.of 30 days, pending a hearing. The hearing began on the 25th day of the
suspension but was then postponed on the same day on the request of the
employee that the hearing be changed from a closed to an open hearing,

Inqui.ry: Under these circumstances, if the hearing and determination of the
char.ge.s is delayed beyond the 30-day period, is the employee entitled to begin
receiving pay after the 30-day period expires?

Statement of Law: Civil Service Law §75(3) provides that a civil service
employee may be suspended without pay for a period of not more than 30 days
pending determination of the charges. ,

In a prior opinion (25 Op St Compt 320 (1969), we stated as follows with
regard to an employee’s entitlement to pay beyond such 30-day period:

It.xs the opinion of this Department . . . that, when the delay in the
hearing and determination of charges of a suspended employee
protected by the Civil Service Law is caused by the actions of that
employee, ;he municipal employer may not pay the employee during
that period of the employee’s suspension which exceeds 30 days and
which is caused by said employee’s actions.

Thus, where the delay is occasioned by the employee’s conduct, such as
where motions or requests made by the employee are the cause of the delay, as
wou}d appear to be the case in this instance, he should be denied the right to
receive his pay for the period involved (see also Lytle v. Christian, 47 AD2d
824, 365 NYS2d 865 (1975); Gerber v. New York City Housing Authority, 53
AD2d 557, 384 NYS2d 466, aff'd 42 NY2d 268, 397 NYS2d 608 (19'77).

Conclusion: Where a delay in a hearing and determination of charges of a
suspended‘civil service employee is caused by the actions of that employee, the
employee is not entitled to receive pay for that period of his suspension whic,:h is
beyond 30 days and is caused by the employee’s own actions.

October 17, 1977.

OPINION 77-681

Inquiry: Must each newspaper that publishes town legal notices be printed
as well as published within the town?
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Statement of Law: Public Officers Law §70-a must be read together with
Town Law §64(11), which authorizes the town to designate an official paper.
Section 64(11) sets forth the qualifications which a newspaper must possess to
be designated an official paper. In addition, the last sentence of paragraph one
of Public Officers Law §70-a sets forth certain minimal qualifications for any
official newspaper throughout the State as follows:

Every newspaper printed, published or having its principal office
outside of a city having a population of over five hundred thousand
inhabitants, as a condition precedent to designation as the official
newspaper of any county, city, town, village or other political or civil
subdivision of the state or for the making of claim for compensation
under the foregoing provisions of this section, must be established at
least one year and entered in the post office as second class matter.

The foregoing sentence, therefore, and not the sentence referred to in the
letter of inquiry (§70-a, third sentence, second paragraph), is the pertinent one
to be read together with Town Law §64(11) in determining the qualifications for
an officially designated town paper. ’

Reading the two statutes together in that fashion, then, neither one requires
the official town paper to be printed in the town. This Department has
consistently taken the position that a newspaper which is published within the
town and meets the other statutory qualifications need not also be printed in the
town (1976 Op St Compt #76-389 (unreported); 1976 Op St Compt #76-185
(unreported); 1974 Op St Compt #74-86 (unreported); 10 Op St Compt 75
(1954).

The above conclusion, however, does not fully answer the inquiry since the
manner of publication of a particular legal notice is determined not by Public
Officers Law §70-a, but by the particular statute or local law requiring notice,
or, if such legislation is silent in that regard, by Town l.aw §64(11) (Town of
Almond v. Penfold, 58 M2d 780, 296 NYS2d 619 (1969); see also 1974 Op St
Compt #74-86 (unreported); 24 Op St Compt 814 (196%). Some statutes require
publication in the official paper (see, e.g., Town L §§199(2), 200(7), 202-c(1),
(2); other statutes may have different publication n:quirement« (see Penfold
case (supra). The town clerk, therefore, must checis the zarticular statute to
determine the newspaper(s) in which publication may be made.

Finally, it is not necessary that the newspaper be printed or published in the
town in order to be compensated for publishing legal notices. However, it must
have been established at least one year and entered in the post office as
second-class matter as a prerequisite for making claim for such compensation
(Pub Off L §70-a).

Conclusion: A newspaper which is published in a town and satisfies the
other statutory qualifications to be designated as the town's official paper is not

.
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disqualified because it is actually printed outside the town. Not all legal notices

are required to be published in the official paper; the town should comply with
the particular statute requiring notice.

November 29, 1977.

OPINION 77-693

Inquiry: May a municipality issue obligations to finance the cost of physical
betterments and improvements to a free association library building?

Statement of Law: State Constitution Article VIII §2 provides that ‘*No
county, city, town, village or school district shall contract any indebtedness
except for county, city, town, village or school district purposes, respective-
IX'” The statutory embodiment of this constitutional prohibition is Local
Finance Law §10.00, which states in part that *‘a municipality, school district
or district corporation shall have power to contract indebtedness respectively
for any municipal, school district or district corporation object or purpose set
forth in paragraph a of section 11.00 of this chapter,’’ It is our opinion that the
c‘onstruction or improvement of a private building, such as a free association
library, is not a proper municipal purpose, and, therefore, the issuance of

obligations for such purpose would violate the above-mentioned statutory and -

constitutional provisions.

_ We are aware that Education Law §256 authorizes a municipality to enter
into a Fontract with a free association library to pay money for the capital or
operating expenses of such library in return for the furnishing of library services
to the people of the municipality. However, we interpret such section as
authorizing only the use of current funds in connection with such a contract.
There is no authority for a municipality to issue obligations for that purpose.

C9nclusi0n: A municipality may not issue obligations to finance the cost of
physical betterments and improvements-to a free association library building.

October 4, 1977.

OPINION 77-697

Statement of Fact: Without getting into the specific incidents involved, it is
sgfﬁment to say that the present inquiry arises out of one instance where the
highway superintendent dismissed an employee and another instance whers the
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highway superintendent took disciplinary action against certain employees.
Thereafter, the employees availed themselves of the grievance procedure
provided for in a collective bargaining agreement entered into between the
employees’ bargaining unit and the town, The grievance procedure provides for
the town supervisor to act as hearing officer and to rule on the grievances. In
both of the instances in question, the supervisor found in favor of the
employees. As a result, the disciplinary action taken by the highway
superintendent was reversed and the dismissed employee was reinstated.

Inquiry: Is the town highway superintendent bound by the provision of the
collective bargaining agreement, regardless of whether he was a party to such
agreement?

Statement of Law: It i3 noted that the highway superintendent has the power
to hire laborers, drivers and mechanics in the highway department within the
limits of the budgetary appropriation for such department (High L §140(4);
30 Op St Compt 186 (1974). The highway superintendent also has the power
summarily to dismiss such employees with certain exceptions not applicable to
this inquiry (see Civ Serv L §75; 29 Op St Compt 191 (1973). Thus, the
question presented for determination is whether the provisions of the collective
bargaining agreement entered into between the highway department employees
and the town, and specifically the provision thereof providing employees with
a right to a hearing of their grievances, is binding upon a town highway
superintendent who was not a party to such agreement. Our conclusion is in
the affirmative,

In another opinion (25 Op St Compt 284 (1969), we concluded that: (1) a
town highway superintendent is not a necessary party to a contract between a
town and an emiployee organization; and (2) a highway superintendent is bound
by such a contract to the extent that it affects highway employees. We also point
out that a recent decision of the Public Employment Relations Board (8 PERB
3057 (1975) held that a town is the sole employer of highway department blue
collar workers for collective bargaining purposes.

In reaching its decision, the Public Employment Relations Board stated in
pertinent part as follows:

Most of the incidents of control over Highway Department
employees that. . . are exercised by the Superintendent are exercised
by persons who are ‘‘appointing officers’’ within the meaning of that
term under the Civil Service Law. Such persons are not usually
independent public employers. . . . What remains to distinguish the
Superiniendent from other department heads of the town is that he
alone is elected. We do not find that this circumstance is sufficient to
constitute him as a separate public employer or government within
the meaning of the Taylor Law.
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While the PERB decision was addressed to the question of proper bargaining
units for Taylor Law purposes, we think the above-quoted language is
significant with respect to the question at issue herein. We agree that there is
little to distinguish the highway" superintendent from other ‘‘appointing
officers”” apart from his elective status. Since such other appointing officers
would not normally be parties to the collective bargaining agreement between
the town and employees under their jurisdiction, but would, nevertheless, be
bound by the provisions of such agreement, we think it follows that the highway
superintendent should be in no different position.

A parallel to the situation at hand exists at the State level with the head of this
Department, the Comptroller. The Comptroller is an elected department head
who possesses the power to appoint and dismiss personnel (subject to civil
service requirements in appropriate cases) within the limits of the budget.
While the Comptroller is not a party to the collective bargaining agreement
entered into between the State and its employees, he is clearly bound by the
provisions of that agreement insofar as they are applicable to employees in his
Department.

We wish to emphasize that we do not mean to imply that the highway
department could not be a party’to the collective bargaining agreement entered
into between the town and highway department employees. The town could, if
it wished, authorize the superintendent to be a party to such agreement or
consult the superintendent with respect to its negotiations. Indeed, in the cited
PERB opinion, the Board indicated that its decisibn might have been different if
the superintendent had been given veto power with respect to nonfiscal terms

~ and conditions of employment.

In conclusion then, it is our opinion that the highway superintendent is bound
by the provisions of a collective bargaining agreement entered into between the
town and highway department employees, regardless of whether he was a party
to such agreement. Where such an agreement provides for a grievance
procedure, highway department employees may utilize such procedure and the
superintendent is bound by the determination made following such proceeding.

Conclusion: A town highway superintendent is bound by the provisions of a
collective bargaining agreement entered into between the town and highway
department employees, regardless of whether he was a party to such agreement.

November 1, 1977.

OPINION 77-699

Statement of Fact: A developer petitioned the village board to install
center-mall curbing and paving on a street dedicated to the village. Anengineer-
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ing firm estimated the total cost of such installation at $88,600, The matter was
duly noticed for public hearing, with the developer being fully notified and
aware of all the facts and circumstances. The cost of such installation was to be
solely for the benefit of such developer, and the entire cost of the installation
was to be assessed against the developer's property.

On November 26, 1973, following the public hearing, the village board
adopted a bond resolution in the aforementioned amount of $88,600, and,
because the construction was to start at once, a bond anticipation note resolution
was also adopted and bond anticipation notes were promptly issued for that
amount. The bond resolution and the other procedures were processed through
New York City bond counsel.

After the money had been borrowed, the village board met again, on
December 6, 1973, and rescinded the initial bond resolution and adopted a new
resolution (or an amended version) providing that the project cost and the
amount to be financed was not to exceed $72,600. This was not done under the
supervision of bond counsel. Subsequently, and ir August of 1974, serial bonds
were issued in the full amount of $88,600, the amount necessary to redeem the
afcreqrentioned bond anticipation notes. However, the actual installation cost
turnegl out to be $67,220.29, or $21,379.71 less than the original estimate. This
latter-mentioned amount represented a surplus in bond proceeds. The village
treasurer was able to, and did, prepay this amount of bonds, retiring the same
and treating this prepayment as if it were one assessment installment on the part
of the developer, that is, the developer was not assessed at all for the year 1976.

However, certain interest costs have been incurred in connection with the
entire amount of the initial bond and note issue of $88,600, and the claim has
been made that the developer’s liability for interest should be limited to the
interest on the actuai installation cost of $67,220.29. The village alleges that
since the project was for the developer’s exclusive benefit and since the
$88,600 issue was based on a good faith engineering esiimate, the developer is
responsible for the total interest. The village contends that there is no justifica-
tion for-village taxpayers having to absorb the difference.

Inquiry: Is the developer responsible for the total interest costs incurred by
reason of the amount of the initial borrowing? ‘

Statement of Law: We believe that authority for a village to construct
center-mall curbing and paving on a village street and to assess the same in full
against abutting property is contained in Village Law §6-622. A most signifi-
cant aspect of that statute, as it relates to this inquiry, is the requirement of a
public hearing where all or part of the installation cost is to be assessed against
benefited property.

We are advised that in the case at hand, the requisite public hearing was held
and that the developer was fully notified and was aware of all the attendant facts
and circumstances. Important facts of which the developer was aware were the

P sentess
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engineer’s estimate of the project cost in the amount of $88,600 and the fact that
the village board adopted a bond resolution in that amount, with notes being
issued promptly thereafter. Nothing prevented the developer from engaging
another engineer to provide a second estimate for purposes of comparison. But
this was not done, nor is there any indication that the developer did anything but
acquiesce in village procedures.

It must be remembered that this project was undertaken solely for the benefit
of the developer and that it was the developer’s petition which initiated it. The
engineering estimate was rendered in good faith and was relied on by all of the
parties. The bond resolution and the borrowing in the total amount of that
estimate were achieved with both the village and the developer firmly believing
that the installation cost would be $88,600. The village could not postpone the
issuing of the obligations until a later date because the project was to commence
at once and moneys would be needed immediately. All this was done for the
good and convenience of the developer. As a further point, as soon as the
village treasurer realized that the proceeds of the borrowing exceeded the
project cost, he immediately applied the excess proceeds to the prepayment and
redemption of bonds in that amount, thus saving the developer additional
interest costs.

All of the foregoing leads us to the inescapable conclusion that it is the
responsibility of the developer to bear the full interest cost. No legal principle
would dictate that the remaining village taxpayers should shoulder the burden
of paying any part of the interest cost on this project which did not benefit them
in any way and which inured exclusively to the developer’s benefit, In fact,
such taxpayers might well sustain the claim that they were deprived of the
' constitutional guarantee of due process if they should be called upon to bear any
: part of the interest payment. It must be remembered that at the public hearing,
the whole thrust was upon the total project cost, including interest on borrow-
| ings, being assessed against the developer’s property. The remaining taxpayers
were not, and could not, have been advised at that time that they would be
expected to pay a share of the interest. To be advised of this now, well after the
fact, would, we reiterate, seem a denial of due process.

We should point out in passing that it is our opinion that the alleged
rescinding or amendatory resolution of the village board of December 6, 1973,
was a total nullity. It was not attended by the same procedural formalities as the
original bond resolution. No public hearing was held on it. And, most signifi-
cant to our way of thinking, any attempt to reduce the amount of a bond
i resolution — that is, to reduce the amount tc be borrowed — after a larger
amount has already been borrowed pursuant to the original resolution, would,
' as a matter of practical necessity, be wholly null and void.

Conclusion: Where a property owner petitions a village for paving and
curbing to be wholly assessed against his property, and, because of engineering
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estimates, a duly noticed bond resolution is adopted for a sum larger than the
eventual cost, and obligations are issued in the larger amount, the property
owner cannot escape paying interest on the total amount.

September 6, 1977.

OPINION 77-714

Statement of Fact: A village trustee owns property which adjoins a parcel
owned by the village (village firchouse). There is situate between the two
properties a strip of land 3.4' in width by 15.9' in length which apparently has
not been conveyed either to the village or to the trustee by the deeds of their
respective properties. Therefore, it is unclear exactly who has title to the parcel
under consideration.

The trustee has proposed that the village convey to him by quit claim deed
whatever title or interest, if any, the village has in the parcel, as a means of
assisting him to obtain clear title thereto. As consideration for such transfer, the
trustee would grant to the village: (1) an easement over the subject strip of land;
and (2) an easement over an additional 11.5’ of the trustee’s property abutting
the village property. There would be no exchange of monetary consideration.

Inquiry: Under the above circumstances, would the village trustee have a
prohibited interest in the exchange of real property interests between himself
and the village?

Statement of Law: The agreement for the exchange of property interests
would constitute a ‘‘contract’’ between the trustee and the village, as that term
is defined in General Municipal Law §800(2). The trustee has an ‘‘interest’’ in
such contract because he receives a direct material benefit as a result thereof in
the form of acquiring the interest of the village, if any, to the parcel of property
(Gen Mun L §800(3).

The benefit to the trustee does not necessarily have to be pecuniary in nature
in order for him to have a statutory interest in the agreement with the village.
This interest is prohibited by General Municipal Law §801(1) because the
trustee, as a member of the board of trustees, has the power or duty to approve
the agreement (Vill L §4-412(1). In this regard, it is immaterial that the trustee
dissociates himself from board proceedings relative to the transaction. The
§801(1) prohibition stems from the power or duty of the trustee to approve or
authorize the contract, etc., and it is irrelevant that he refrains from the exercise
of that power or the performance of such duty.
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General Municipal Law §802 affords exceptions to the prohibition of §801
with respect to certain transactions. Subdivision (2)(f) provides that §801 shall
not apply to:

A contract in which a municipal officer or employee has an interest
if the total consideration payable thereunder, wien added to the
aggregate amount of all consideration payable under contracts in
which such person had an interest during the fiscal year, does not
exceed the sum of one hundred dollars.

It is significant to note that in order for the exception to apply, the toral
consideration payable under the contract, by each party, must be $100 or less.
This means that, in actuality, the value of the parcel to be conveyed must not
exceed $100 and the value of the easements to be received in return also must
not exceed $100. It would seem to us that since no cash is to change hands, this
value in each case could be fairly determmed by a disinterested, competent
appraisal.

There is another provision of §802 which would be pertinent here, and that is
subdivision (1)(d), which excepts from §801:

The purchase by a municipality of real property or any interest
therein, provided the purchase and the consideration therefor is
approved by order of the supreme court upon petition of the govern-
ing board;

The acquisition by the village of the easements in the trustee’s adjoining
property, of course, constitutes the purchase of an interest in real property

within the exception above quoted. Thus, the village may petition the Supreme

Court to approve such acquisition and the transfer to the trustee of the parcel in
question as consideration for the easements. Presumably, this approach would
be utilized, if at all, only in the event that either of the property interests to be
transferred is appraised to be in excess of $100 so as to render unavailable the
exception contained in subdivision (2)(f). If the transaction is consummated
pursuant to the subdivision (1)(d) exception, disclosure of the trustee’s statu-
tory interest nevertheless would be required under General Municipal Law
§803(1) ‘

Finally, in answer to specific questions:

(1) The proposed iransfer would be illegal unless one of the aforementioned
exceptions contained in General Municipal Law §802 were applicable. The
applicability of §802(2)(f) would depend upon the fair market value of the
respective property interests to be conveyed.

(2) The property interests should be valued at fair market value, which is
generally defined as the sum which a purchaser who is not compelled to buy
would probably pay under fair market conditions to a seller who is not compel-
led to sell. As previously indicated, this could be demonstrated by an objective,
competent appraisal. -

(3) If the value of the property mterest to be conveyed by the trustee and that
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to be conveyed by the village does not in each case exceed $100, then the
exception contained in General Municipal Law §802(2)(f) would have applica-
tion,

Conclusion: A village may convey its interest in a parcel of land to a village
trustee in exchange for the granting to it of an easement over land owned by the
trustee, provided the consideration to be paid for the parcel and the value
thereof do not, in each case, exceed $100, or, if in excess of said sum, the
transaction is approved by the Supreme Court.

October 7, 1977.

OPINION 77-725

Inquiry: Does a village mayor, in his capacity as an ex-officio member of the
board of police commissioners, have the authority to issue a summons, and may
he, as chief executive officer of the village, fill out, sign and deliver summonses
for building violations?

Statement of Law: The term ‘‘summons,’’ as used in the Criminal Proce-
dure Law Article 130, is defined in §130.10 as a “‘process issued by 2 local
crimina!l court directing a defendant designated in an information . . . to appear
before it at a designated future time in connection with such accusatory
instrument.’” Clearly, a summons may be issued only by a local criminal court
(Crim Proc L §130.20).

The reference to a summons may mean rather an ‘ ‘appearance ticket,’” which
may be issued by certain public servants. An appearance ticket is a “‘written
notice issued and subscribed by a police officer or other public servant au-
thorized by law to issue sarie, directing a designated person to appear in a
designated local criminal court at a designated future time in connection with
his alleged commission of a designated offense’’ (Crim Proc L §150.10). A
public servant, other than a police officer, may not issue an appearance ticket
unless he is specifically authorized to do so by a State statuie (Crim Proc L
§150.20(3); 1977 Op St Compt #77-386 (unreported). There is no statute
which confers upon a village mayor, in his capacity as executive officer of the
village, the authority to issue appearance tickets for alleged violations of
building ordinanges.

The mayor is an ex-officio member of the board of police commissioners.
He, therefore, possesses all of the powers and duties of a police commissioner
{see 24 Op St Compt 190 (1968). Howaver, there is no statute whick au-
thorizes a village police commissioner to issue appearance tickets and, thus,
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the mayor, as an ex-officio police commissioner, also is not empowered to
1ssue appearance tickets,

Conclusion: A village mayor, either as executive officer or as an ex-officio

police commissioner, is not authorized to issue summonses or appearance
tickets.

October 7, 1977.

OPINION 77-727

Inquiry: Can a village issue ‘*advance’’ refunding bonds as authorized by
Local Finance Law §90.107

Statement of Law: Local Finance Law §90.10 was added by Laws of 1977
chapter 264 and took effect June 15, 1977. Briefly, that section provides a
means whereby a municipality, school district or district corporation can issue
bonds (refunding bonds) to redeem outstanding bonds (refunded bonds) under
certain specified conditions.

Because of the present conditions in the municipal bond market and because
of new federal arbitrage regulations, it is a practical impossibility (no fiscal
advantage) to refund bonds which are not callable. If the village has issued
bonds on or after January 1, 1970 which are caliable, then it is possible that it
might be able to issue *‘advance’ refund bonds.

In order for the village bonds. to be callable (redeemable prior to maturity),
the bonds would have had to be sold on the condition that they were callable and
the bonds themselves would specifically reflect or recite this callable feature. It
appears that the village in question has not issued callable bonds since January
1, 1970. If the village has, in fact, issued callable bonds, then the bonding
attorneys used by the village should be consulted to determine whether it is
feasible for the village to issue refunding bonds. Matters such as the date that
the bonds are callable and the interest rate or rates of the bonds to be refunded
are important in determining the feasibility of issuing refunding bonds.

Cenclusion: Local Finance Law §90.10 authorizes the issuance of ‘*ad-
vance’’ refunding bonds under certain specified conditions.,

September 26, 1977.
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OPINION 77-735

Statement of Fact: Recently, the Legislature enacted General Municipal
Law §78-a (L 1977 ch 478) whereinder a municipal corporation is authorized to
bring a cause of action in a civil ourt to recover damages, to the extent of
$1000, from the parent or legal guardian of an infant, between the ages of 10
and 18 years, who willfully, maliciously or unlawfully damages or destroys
municipal property.

Inquiry: May a municipal corporation enact a local law creating liability on
the part of parents and legal guardians for the willful destruction of the
municipality’s property and authorize the municipality to bring an action in a
civil court fcr the recovery of a civil fine in an amount fixed by the local law?

Statement of Law: Although a local law of the nature under consideration
would concern municipal property, which is, of course, a proper subject for
local legislation (Mun HRI. §10(1)(i), it would also concern the control of
children by parents and legal guardians. Such control, we believe, is clearly
beyond the povsers of municipal corporations and is a matter in which the State
alone can legisiate. Thus, it has been written (15 NY Jur, Domestic Relations,
§341, pp. 572-573):

It is indisputable that the custody and control of children are
subject to state regulation, the state standing in relation of parens
patriae to children.

Further, with respect to the particular subject matter in question, under the
common law, a parent, or one standing in the parental relation, is not liable,
merely by reasen of the relationship, for the torts of his child, whether the torts
are negligent or willful, but rather, the child'is liable for its own torts (15 NY
Jur, Domestic Relations, §389, pp. 627-628). The authority just cited states,
however, that liability may be imposed by statute and points to General
Obligations Law §3-112, which applies to damage to private property by
children and formerly applied as well to the destruction of public property
before the recent enactment of Laws of 1977 chapter 478, which added §78-ato
the General Municipal Law, pertaining to the property of municipal corpora-
tions, and also added other sections to the Education Law (§§1604(35),
1705(36), 2503(18), 2554(16-b), 2590-g(15), and to the Executive Law (§171)
pertaining to school property and State property.

From the discussion above, we feel it is clearly evident that a municipal
corporation may not enact a local law of the particular kind proposed or any
local law within the realm of the torts of the child and liability therefor on the
part of the parent. Obviously, a municipality is powerless to legislate in
derogation of the common law of domestic relations. The power to do so lies
with the State, through its status of parens patriae to children, and is exercised
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through enactments of the Legislature, such as Laws of 1977 chapter 478,
which has been described in detail above. A municipal corporation, being
without any status similar to the Siate, cannot legislate in this area and is limited
strictly to exercising only that authority which the State has granted to it, such as
the authorization to commence an action pursuant to General Municipal Law
§78-a for the recovery of damages from parents for the destruction of municipal
property through the willful acts of their children.

And, although it hardly need be mentioned in light of the discussion above,
Municipal Home Rule Law §10(4)(b) declares that a municipal corporation
may provide for the enforcement of local laws by legal or equitable proceedings
which are or may be provided or authorized by law, to prescribe that violations
thereof shall constitute misdemeanors, offenses or infractions and to provide
for the punishment of violations thereof by, among other things, a civil penalty.
There is no authorization in law to allow a municipality to institute legal or
equitable proceedings for the enforcement of a local law of the nature under
discussion. The absence of authorization is attributable obviously to the total
lack of power on the part of municipalities to enact such local laws.

Conclusion: A municipal corporation may not enact a local law creating

liability on the part of parents and legal guardians for willful acts of children

resulting in the damage or destruction of municipal property and subjecting said
parents and legal guardians to a civil penalty.

October 7, 1977.

OFINION 77-738

Statement of Fact: A police officer was removed from the police force in
1975 and subsequently reinstated by court order following protracted litigation.

Inquiry: Is the officer entitled to take a vacation utilizing the time accrued
during the period of his absence from his position, or should the period of his
absence be charged against such accrued vacation time?

Statement of Law: Civil Service Law §77 provides, in part, as follows:
Any officer or employee who is removed from a position in the
service of the state or of any civil division thereof in violation of the
provisions of this chapter, and who thereafter is restored to such
position by order of the supreme court, shall be entitled to receive and
shall receive from the state or such civil division, as the case may be,
' the salary or compensation which he would have been entitled by law
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to have received in such position but for such uniawful removal, from
the date of such unlawful removal to the date of such restoration, less
the amount of compensation which he may have earned in any other
employment or occupation and any unemployment insurance bene-
fits he may have received dusing such period.

Accordingly, pursuant to the mandate of the above statute, the police officer
in question is entitled to be paid his regular salary for the period of his absence
from the police force, less any other compensation received during that period.
From the tenor of the letter of inquiry, the inquirer appears to presume that in
addition to such compensation, the officer also was entitled to continue to
accrue vacation credits during such period. However, we would advise that
there is a judicial ruling to the contrary. In Application of Sweeney (10 M2d
930, 170NYS2d 5, app dis 11 AD2d 965, 207 NYS2d 446 (1960), an employee
of a State hospital was reinstated by a court to his position of employment and
sought to receive credit for the vacation time which he would have accrued if he
had been on the job. The court, citing Civil Service Law §23, which is now §77,
denied his application, stating that ‘“There is no provision in said section
allowing petitioner compensation for vacation or pass time that allegedly
accrued to him.” :

Therefore, the police officer in question is not entitled to the accrual of
vacation credits during his absence from the force (at least in the absence of a
collective bargaining agreement so providing).

On the other hand, the inquiry may have reference to vacation credits which
had accrued prior to his removal from the police force (or accrued pursuant to a
collective bargaining agreement during his suspension) and which were, so to
speak, in abeyance, during that time. As to such credits; it is our opinion that
they should not be charged for any time during the period of the officer’s
enforced absence from his job. After all, his absence was not by choice, but
rather was mandated by the city, apparently without just cause, as it turns out.
We feel that it would be inequitable for the city to charge the officer’s duly
accrued vacation time for such absence.

Conclusion: A police officer who is reinstated in his job after removal is not
entitled to vacation credits which might otherwise have been earned during the
period of his suspension. Vacation credits accrued prior to such removal should
not be charged for any time attributable to the officer’s enforced absence.

October 7, 1977.
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OPINION 77-747
Inquiry: At a county tax sale conducted without competitive bidding (as
authorized by Real Prop Tax L §1008(3) is the county treasurer relieved of
observing the provisions of §1006(1), which state that the treasurer shall sell

**so much of each parcel . . . as will be sufficient to pay the amount due thereon
as specified in such notice [of tax sale]’’?

Statement of Law: The provisions of §1006(1) quoted above have been
interpreted quite recently by the Appellate Division (Van Wormer v. Giovotto,
42 AD2d 320, 346 NYS2d 624 (1973) and by the Court of Appeals (Wood v.
LaRose, 67 M2d 597, 324 NYS2d 788, rev’d 39 AD2d 469, 336 NYS2d 795,
aff’d 35 NY2d 266, 360 NYS2d 864 (1974) in cases involving tax sales of
parcels to third parties rather than to the county. The opinions of the courts in
those cases give us insight as to the purpose underlying the provisions of
§1006(1) quoted and" some direction as to the manner in which the county
treasurer is to apply those provisions.

In the Van Wormer case, the Appellate Division, Third Department, ob-
served that the purpose of the statute’s quoted terms was to provide a means for
local governments to collect delinquent taxes rather than a means to aid
speculators to make spectacular windfall profits by acquiring an interest in rcal
property by paying the delinquent taxes, generally an amount which is frac-
tional when compared to the fair market value of the parcel. On that premise,

that the rights of property owners should be jealously guarded, the court de- -

clared that the county treasurer is required to sell as little of each parcel as is
marketable and will bring a price sufficient to cover taxes due.

In the Wood caze, the Court of Appeals noted that it had no quarrel with the
decision in the Van Wormer case, but it pointed out that that case involved
special facts that called for a sale of less than the entire parcel. [In the Van
Wormer case, the court determined that the county treasurer abused his discre-
tion by selling the entire parcel when he could have sold a portion of the parcel
consisting of a vacant lot which was separated from the improved portion of the
parcel by a stream, a natural division of the parcel.}

The Court of Appeals then noted that such special facts were not present in
the case before it. It went on to siate:

There is no evidence that to satisfy the tax lien in this case the county
treasurer.should have considered selling less than the whole seven-
eighths acre owned by plaintiff. Absent such a showing, the county
treasurer had no duty to sell less than all of the taxed property.
Nevertheless, when he found that he was able to satisfy the tax lien by
selling less than the whole property, he was not only authorized but
required by the statute, in reason, to accept such a bid.

There are a number of conclusions that we feel can be drawn from the
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opinions of the cited cases. The first of these is that a tax sale of a parcel f91: tax
delinquency involves two interests: the interest of the county in the expefdmous
collection of delinquent taxes, which is the paramount interest; and the interest
of the delinquent taxpayer in his real property which may be lost to him through
the administrative tax sale procedure, Next, and we base this on the opinion of
the Court of Appeals in the Wood case (supra), a county treasurer is under.no
duty to sell less than a whole parcel absent evidence brought Fo his at.tentlon
prior to or at the time of the sale which would cause him to consider sellmg less
than the entire parcel. If such evidence should come to his attention, he is not
only authorized but required by § 1006(1) to accept a bid for the sale of less than
the entire parcel.

Now, we will discuss tax sales without competitive bidding under § 1008(3).
That statute was enacted in 1973 (L 1973 ch 301, eff 5/8/73) and created
authorization by which a county governing body could, in its descretion, allow
the county treasurer to purchase lands at tax sale, without competitive bidding,
for the gross amount due thereon. The purpose behind such authorization (to
exclude third party bidders) was to allow counties to prevent abuses resulting
from the tax sale probedurc which had been practiced throughout the State from
time to time by unscrupulous tax sale speculators.

The statute is prefaced by the clause stating that its terms shall apply
*‘Notwithstanding any other provision of law.”" The purpose of that clause, by
our present reading and past interpretation (1975 Op St Compt #75-1092
(unreported), was to overcome the mandate of Real Property Tax Law §1006(1)
and of special tax acts which called for competitive bidding at tax sales.

Although the enactment of § 1008(3) authorizes counties to conduct tax sales
without regard for the provisions of §1006(1), which require that parcels be
sold by the competitive bidding of third parties, we are unable to reach the
unqualified conclusion that a county treasurer. need never consider selling less
than the whole parcel when he conducts a tax sale from which third parties have
been excluded.

Initially, we note that §1008(3) has never, according to our research, been
judicially (or administratively) interpreted as having the effect of relieving the
county treasurer of selling, in appropriate circumstances, so much of each
parcel as is sufficient to pay the amount due thereon. Secondly, although the
Van Wormer and Wood cases concerned tax sales involving competitive bid-
ding rather than sales under §1008(3), neither of those cases, which were
decided after the enactment of §1008(3), included any comment regarding that
statute, as a point of reference or otherwise, in their detailed analysis of the
provisions of §1006(1) concerning the sale of less than the whole parcel. Next,
we feel that those provisions may be viewed as a direction to the county
treasurer which is independent of and separable from the provisions of that
statute pertaining to competitive bidding and, thus, would be applicable to any
tax sale whether it be conducted between competing third parties or pursuant to
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§1008(3) where third parties have been excluded from the sale and the county
treasurer conducts solitary purchases on behalf of the county. Such a view is
based on the fact that §1006(1) does not require that the competitive bidding be
based on how much (or how little) of the affected parcel! the prevailing bidder
will accept. Although the foregoing may be a proper basis for the bidding (as
pointed out in the opinion in the Wood case), it is not the exclusive basis for
bidding on parcels under §1006(1). Section 1006(1) does not prescribe any
required basis for the manner of bidding on the delinquent parcels nor does it
expressly prohibit any styles or manners of bidding, _

Finally, it seems incongruous to us to conclude that in circumstances where
competitive bidding is involved less than the whole of the parcel may be sold,
while a tax sale pursuant to § 1008(3) without competitive bidding must result in
a sale of the whole parcel, The incongruity is that by virtue of the format of the
tax sale selected by the county in its discretion, the tax delinquent property
owner would be subjected to different risks jeopardizing his ownership interest,
Under the interpretation of §1008(3) suggested, that the sale of a tax delinquent
parcel without competitive bidding requires the sale of the whole parcel, the
property owner would, unquestionably, be subjected to a greater risk than if the
sale was open to third party bidders and less than the whole of his parcel might
be sold. We do not believe that § 1008(3) was intended to have that effect or
should be interpreted in that manner.,

To conclude, the law is unclear on the question at hand, but we do not think,
for the reasons stated above, that it may be stated absolutely that a sale of less
than a whole parcel need never be considered at a tax sale without competitive
bidding. We think that in the vast majority of tax sales conducted without
competitive bidding, the county treasurer will, and quite properly we think, be
purchasing the whole parcel with respect to each of the parcels being sold at tax
sale. While we assume that that is the fact and has been the practice of the
counties, including the present county, we feel that a county treasurer may, if
evidence is brought to his attention prior to the sale, consider the sale of less
than a whole parcel when circumstances indicate that such a sale would be
advisable. :

As a final note, we have been asked whether subdivision regulations are a
related factor to be considered with the subject of the sale of less than the whole
parcel at a tax sale. We do not think so. Section 1006(1) does not require that
the sales of less than a whole parcel conform with subdivisicn regulations or
other land use restrictions predicated upon lot size. Of course, the fact that a
portion of a parcel was sold at tax sale does not relieve the property of land use
restrictions. Such restrictions would bind a third party purchaser in the use of
such property acquired at tax sale. A county, however, would not be bound by
such restrictions if it acquired less than a whole parcel provided it used such
property for a governmental function (1972 Op St Compt #72-731 (unre-
ported).
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Conclusion: Although the point is not clear, it would seem that a county
treasurer may, depending upon the circumstances before him, purchase less
than an entire parcel 2t a tax sale where third party bidders have been excluded.

October 25, 1977,

OPINION 77-749

Inquiry: Does an individual who is a member of a volunteer fire company
qualify as an exempt volunteer fireman under General Municipal Law §200
where he has spent part or all of his five years of membership required by such
section in the emergency rescue and first aid squad (ambulance corps) of the fire
company?

Statement of Law: General Municipal Law §200 defines the qualifications
of an exempt volunteer fireman and, in addition to the five-year service
requirement mentioned above, such section provides as follows:

An exempt volunteer fireman is hereby declared to be a person
who as a member of a volunteer fire company duly organized under
the laws of the State of New York shall have at any time after
attaining the age of ecighteen years faithfully actually performed
service in the protection of life and property from fire within the
territory immediately protected by the company of which he is a
member . . . . [Emphasis added]

The individuals at which the inquiry is directed are members of the volunteer
fire company. In their capacity as members of the emergency rescue squad and
ambulance corps of a volunteer fire company, such individuals are unquestion-
ably engaged in the protection of life in fire-related situations. We think that
such activity comes within the ambit of the above-emphasized phrase, ‘‘protec-
tion of life and property from fire.’’ Therefore, assuming such a member also
has met the five-year service requirement, it is our opinion that he would qualify
as an exempt volunteer fireman under §200. We feel this conclusion is further
supported by the fact that volunteer firemen are covered by the provisions of the
Volunteer Firemen’s Benefit Law while on call as members of an emergency
rescue squad or ambulance corps (23 Op St Compt 878 (1967).

Conclusion: An individual who is a member of a volunteer fire company and
meets the other requirements of this section qualifies as an exempt volunteer
fireman, even though he has spent all or part of his required service period in the
emergency rescue and first aid squad (ambulance corps) of the fire company.

October 20, 1977.
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OPINION 77-753

Statement of Fact: A city wants to purchase food and beverages to be
provided at the scene of a fire for paid city firemen and for volunteer firemen
who respond to a fire in the city under a mutual aid agreement, The labor
contract between the city and its paid firemen is silent on this matter, but the
county mutual aid plan has a provision statiag that a fire company or department
receiving assistance for ‘‘long periods of time’' should provide food and
beverages for assisting firemen.

Inquiry: Under these circumstances, may the city purchase the food and
beverages?

Statement of Law: We have stated on numerous occasions that a village or
fire district may expend village or district moneys to pay for food and nonal-
coholic beverages provided to volunteer firemen during a fire (1974 Op St
Compt #74-1306 (unreported); 17 Op St Compt 106 (1961); 28 Op St Compt
48 (1972).

Likewise, barring any prohibition of such an expenditure in a city’s charter
(and we find no such prohibition in this instance), we are of the opinion that a
city may properly expend city moneys for food and beverages consumed at the
site of a fire by paid city firemen, notwithstanding the fact that the labor contract
between the city and the firemen is silent on the matter.

In a recent opinion, we stated that a county may not, pursuant to General
Municipal Law §209-j, reimburse a volunteer fire department for food expenses
incurred in rendering assistance under a county mutual aid program (32 Op St
Compt 126 (1976). However, §209-j does permit a city, town, village or fire
district participating in such a mutual aid plan to pay necessary and proper
expenses incurred in relation to such plan. It is our opinion that it would be
proper for a city, which received assistance from outside volunteer firemen
under a mutual aid plan, to pay the expense incurred for food and beverages for
the assisting firemen who respond to a call for mutual aid, since such firemen
were present at the city’s request and were serving the needs of the city (sge 28
Op St Compt 48 (supra). ‘

Thus, the clause in the county mutual aid plan permitting a fire company or
department receiving assistance to provide food and beverages for assisting
firemen is pertinent, and it would, accordingly, be proper for the city to pay an
expense for such refreshments in this instance.

Conclusion: A city may purchase food and beverages to be provided at the
scene of a fire, for both paid city firemen and for volunteer firemen who respond
to a fire under a county municipal aid plan.

October 18, 1977.
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OPINION 77-755

Statement of Fact: A school district voted not to grant the so-called *‘busi-
ness investment exemption’’ authorized by Real Property Tax Law §485-b,
while the town within which the district is located has granted such exemption.

Inquiry: In light of this situation, is the school district bound by the town’s
determination, and must it also grant the ‘‘business investment exer:g.ion’"?

Statement of Law: Real Property Tax Law §485-b provides a partial
exemption (the ‘‘business investment exemption’’) from real property taxes for
owners of commercial and industrial properties who undertake new construc-
tion or alter existing improvements on such properties subsequent to January 1,
1976. Such partial exemption, computed in the manner specified in §485-b(2),
is effective automatically unless a tax district takes action pursnant to subdivi-
sion (7) of such sectiun to reduce the percentage of the exemption.

Section 485-b(7) gives counties, cities, towns, villages and school districts
the power to reduce the percentage of the exemption, including the power to
eliminate the exemption entirely by reducing the percentage of the exemption to
zero (see 32 Op St Compt 130 (1976). The decision of one tax district as to
whether or not to reduce the percentage of the exemption has no effect on any
other tax district, since each tax district is given independent power to decide
v.aat course of action it wishes to take.,

In view of the foregeing, a town’s determination to grant to commercial and
business properties the full amount of the partial exemption authorized by
§485-b has no effect on a school district within that town. Such school district
remains free to reduce the percentage of the exemption to zero (thus eliminating
the exemption), in which case commercial and business properties lying within
the boundaries of the school district would remain fully taxable for school
purposes.

Conclusion: A school district located within a town is not bound by the
town’s determination to grant the ‘‘business investment exemption’’ authorized
by Real Property Tax Law §485-b(7).

October 19, 1977.

OPINION 77-757

Inguiry: Would an attorney who practices 'aw in a county and is a member of '
the county bar association be eligible for appointment to the office of county
attorney even though he lives over the county line in an adjoining county?
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Statement of Law: County Law §500(1) requires that the office of county
attorney be filled by appointment of ‘‘a resident attorney-at-law.’’ Applicable
also to an appointment to the office of county attorney are the provisions of
Public Officers Law §3(1), which require that a person be a resident of the
municipal corporation of which he holds a local office. It has been determined
that the term ‘‘residence,’” which is a necessary qualification for holding public
office under Public Officers Law §3(1), means the domicile of the party in
question (1974 Op Atty Gen 213 (informal).

We assume that the 2ttorney in question has his domicile in the adjoining
county where he lives. If that is the case, it is our opinion that he is unable to be
appointed to the office of county attorney because he does not meet the
residency qualifications.

Although there are provisions in law where an attorney is deemed to be a
resident of the county in which he maintains an office for the practice of law for
the holding of certain offices (e.g., for appointment as a notary public or a
commissioner of deeds, Pub Off L §3(3)(3-a)(7), there is no authority for
treating an attorney as a resident of the county where he practices law for
purposes of his appointment to the office of county attorney. And, as far as we
are aware, membership in a county bar association never has the effect in law of
creating a residence in the county for any purpose.

Conclusion: To be appointed to the office of county attorney, an attorney
must have his domicile within the county.

October 13, 1977.

OPINION 77-760

Inquiry: Is a town required to reimburse a town justice for his expenses
while attending a training course mandated by law?

Statement of Law: Town Law §31 relates to the powers and duties of town
justices. Subdivision (4) of that section provides as follows:
Notwithstanding any other law, actual and necessary expenses
incurred by a justice or justice elect in attending a course of training
required of him before he can assume the functions of his office shall
be a charge against the town. [Emphasis added]

As the underlined portion quoted above indicates, the town must be responsi-
ble for the actual and necessary expenses incurred by a town justice in attending
mandated training courses. Thus, the town would be required to reimburse a
town justice for such expenses.
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This conclusion is fortified by the language in Town Law §116 relating to

town charges, which states as follows in subdivision (12):
the actual and necessary expenses incurred . . . by a justice of the
peace in attending a training school for justices provided by the
education department or given in his own county, by the county
magistrate’s association, shall be a charge against the town of which
he is an officer or officer-elect. [Emphasis added]

We note that while the justice’s actual and necessary expenses are reimburs-
able, any loss of salary sustained by him while attending the required training
courses is not considered to be such an actual and necessary expense and is,
therefore, not reimbursable (1972 Op St Compt #72-772 (unreported); 20 Op
St Compt 224 (1964).

Conclusion: A town must reimburse a town justice for the actual and
necessary expenses incurr-- while attending a training course required by Iaw.

November 15, 1977.

OPINION 77-772

Inquiry: May a municipality establish a reserve fund to cover the cost of
unemployment compenstion claims arising out of the Federal Unemployment
Tax Act (Pub L 94-566)?

Statement of Law: By means of Laws of 1977 chapter 616 (eff 8/1/77) the
Legislature has amended the General Municipal Law by adding a new §6-m
thereto, which authorizes municipalities to establish unemployment insurance
payment reserve funds, from which they can reimburse the State Unemploy-
ment Insurance Fund for unemployment compensaiion ciaims made against
them. This new reserve fund would be utilized in sitzations where a municipal-
ity has elected to adopt the benefit reimbursement option whereby such
municipalities will reimburse the State Unemployment Insurance Fund for all
benefits paid to their former employees.

If there are any further questions concerning the respons1b111ty of local
governments with respect to coverage under the Siate Unemployment Insur-
ance Law, we suggest contacting Mr. Dominic N. Rotondi, Director, Un-
employment Insurance Tax Liability and Field Audit, State Campus, Depart-
ment of Labor Building, Albany, New York 12240.

Conclusion: General Mur.:tipal Law §6-m authorizes the establishment of
an unemployment insurance payment reserve fund in order to finance compen-




162 OPINIONS OF THE STATE COMPTROLLER

sation claims made against municipalities arising out of the Federal Un-
employment Tax Act.

October 20, 1977.

OPINION 77-779

Inquiry: May a town pay the monthly cost of renting a typewriter for the
town’s industrial development agency?

Statement of Law: Our response is negative. An industrial development
agency is a separate corporate governmental agency (Gen Mun L §856{2) and is
not an agency or instrumentality of the municipality for which it was created.
Thus, there is no statutory authority for a municipality such as the town in
question to pay any of the expenses of an industrial development agency or
otherwise subsidize or fund such agency.

The only way in which an industrial development agency could have access
to the funds of a municipality would be pursuant to a contract ander proper
circumstances (Gen Mun L §858(11). We have discussed such contractual
relationships in an earlier opinion (1972 Op St Compt #72-984 (unreported).

Conclusion: A town has no authority to pay for typewriter rental by an
industrial development agency.

October 14, 1977.

OPINION 77-797

Inquiry: May the benefit formula utilized in a town'sewer district be changed
and, if so, what are the proper procedures with respect thereto?

Statement of Law: This Department has on many occasions expressed the
view that a town board (or a board of sewer commissioners) may change the
formula for determining benefit assessments from year to year (see 1970 Op St
Compt #70-144 (unreported). We might also point out that a sewer rent
formula could also be changed from year to year (1976 Op St Compt #76-649
(unreported).

With respect to the manner of changing the formula, it is done simply by
tesolution of the governing body of the sewer district (either the town board or
board of sewer commissioners). No public hearing or referendum would be
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necessary in connection with such change. Of course, the benefit assessment
roll itself is subject to a public hearing (Town L §§202-a(5), 239).

Conclusion: In a sewer district, the formula for determining annual assess-
ments may be changed from year to year, if the cost is assessed annually.

November 29, 1977.

OPINION 77-801

Inquiry: May a county pay for the purchase of doughnuts and coffee for
citizens serving on a grand jury, such food to be served at a morning break while
the jury is in session?

Statement of Law: County Law §218 relates to a county’s responsibilities
regarding courthouses, and it sets forth certain authorized expenditures for
judicial purposes. With regard to food for grand jurors, that section states as
follows: ‘

When so ordered by the court, the sheriff shall provide food . . . for
grand jurors kept together pending an indictrent or presentment and
their deliberation thereon, and the cost shall be paid by the county
treasurer upon order of the presiding judge or iustice. -

Thus, itis clear that under §218, a county is required to pay for food supplied
to grand jurors pursuant to a court order. We feel that §218 envisions a situation
where the jurors are sequestered, or required to stay together beyond their
normal hours in order to complete their work, and not something like a routine
morning coffee break during a normal session.

Aside froni the court order provision of §218, there is no authority for a
county to pay for the purchase of coffee and doughnuts under the circumstances
at issue herein. It is our opinion that such an expenditure would be violative of
State Constitution Article VIII §1, which prohibits gifts of public funds to
private individuals (1976 Op St Compt #76-600 (unreported).

Conclusion: A county may not pay for the purchase of coffee and doughnuts
for grand jurors to be served at a routine morning break during one of their
sessions.

Novembver 23, 1977.
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OPINION 77-802

Inquiry: Must the five-year period of service necessary for qualification as
an exempt volunteer fireman pursuant to the provisions of General Municipal
Law §200 be served consecutively?

Statement of Law: General Municipal Law §200 contains the provisions of
law defining the qualifications of exempt volunteer firemen. Said section, as
originally enacted by Laws of 199 chapter 29, provided in pertinent part as
follows:

An exempt volunteer fireman is hereby declared to be a person who
as a member of a volunteer fire company duly organized under the
laws of the state of New York shall have at any time after attaining the
age of eighteen years faithfully performed service in the protection of
life and property from fire within the territory immediately protected
by the company of which he is 2 member, and while a bona fide
resident and, if of full age, an elector therein for a period of five
consecutive years. [Emphasis added]

in 1937, §200 was amended by removing the word, ‘‘consecutive,’’ under-

scored above (L 1937 ch 295). The obvious intent of such amendment was to

remove the requirement that the five-year service period be served consecu-
tively. Accordingly, it is our opinion that the inquiry must be answered in the
negative.

We call attention to the provisions of §200-a dealing with firemen who serve '

in more than one fire company or fire department. Said section provides that
any volunteer fireman in good standing who serves less than five years in a fire
company or fire department, upon his resignation or transfer, is entitled to a
certificate as provided in §202 for the time he has actually served. Such period
of service may then be added to any future period of service as a volunteer
fireman for purposes of the five-year service requirement contained in §200.

Conclusion: The five-year period of service necessary for qualification as an
exempt volunteer fireman pursuant to General Municipal Law §200 need not be

a consecutive five-year period of service.

November_lS , 1977.

OPINION 77-807

Statement of Fact: Suffolk County has, pursuant to General Municipal Law
§119-r, adopted several local laws which authorize the county to enter into
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contracts for mass transportation services to be rendered by a privately owned
or operated mass transportation facility. The county does not own any equip-
ment or facilities to be used for mass transportation purposes.

Inquiry: May the county contract for such services without complying with
competitive bidding?

Statement of Law: Pursuant to General Municipal Law §119-r, a county is
empowered to adopt local laws making provision for and authorizing mass
transportation services. Subdivision (1)(d) of that section provides as follows:

[Such local laws may authorize] . . . The making of a contract or
contracts for a fair and reasonable consideration for mass transpotta-
tion services to be rendered to the public by a privately-owned or
operated mass transportation facility. Such power shall include but
not be limited to the power to appropriate funds for payment of such
consideration, and to provide that all or part of such consideration
shall be in the form of capital equipment to be furnished to and used
and maintained by such privately-owned or operated mass transporta-
tion facility. ’

Our research has disclosed that the county has, in fact, adopted two local
laws (Loc L No. 25 of 1974; Loc L No. 1 of 1975) authorizing the county to
enter into contracts for mass transportation services.

At the outset, we note that such contract is unquestionably a *“public works’’
contract in excess of $3,500 and, as such, is subject to competitive bidding
requirements, unless such contract falls within the category of contracts which
the courts have held are outside the realm of competitive bidding because they
involve professional services or services requiring special skills or training. Ina
prior opinion (1973 Op St Compt #73-1189 (untreported), we stated as follows:

. . . The management of a bus system does not involve the kind of
special skills or training which would except the contract from
competitive bidding. While it is undoubtedly true that a background
of experience in the field of mass passenger transportation is desir-
able and may, indeed, be an indispensable requirement, we are of the
opinion that this does not of itself justify inclusion in the excepted
category . . . .

It is our opinion that a contract for the provision of mass transportation
services should be competitively bid. Along these lines, we would like to point
out the applicability of certain provisions of the Transportation Law. Article 6
of that law relates to the power of the State Commissioner of Transportation to
regulate the operation of bus lines and bus companies. Section 149 thereof
provides that no bus company shall operate a bus line without first obtaining the
permission and approval of the State Commissioner of Transportation in the
form of a certificate of public convenience and necessity. Therefore, the
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county, when preparing its bid specifications, should bear in mind that only
those bus companies which possess (or which can present evidence of being
able to obtain) the required certificate of public convenience and necessity
could validly perform the services that the county requires.

Conclusion: A contract for mass transportation services to be provided to a
county is subject to competitive bidding requirements, and prospective bidders
would have to obtain a certificate of public convenience and necessity as
required by the State Commissioner of Transportation.

December 16, 1977.

OPINION 77-813

Statement of Fact: A town adopted a bond resolution in the amount of
$39,000 for the purchase of a highway truck and, subsequently, in October of
1977, accepted a low bid of approximately $39,000 for the purchase of the’
truck. The town expects delivery of the truck in December with payment of the
$39,000 due and owing in January of 1978. The town has budgeted $40,000 for
equipment purchases in its 1978 budget.

Inquiry: May the town pay for the truck with money appropriated in the
1978 budget and not issue any bonds or bond anticipation notes?

Statement of Law: A prior opinion (19 Op St Compt 45 (1963) involved a
somewhat similar question and circumstance. In that situation, the voters of a
central school district authorized the purchase of school buses and the issuance
of serial bonds to pay all or part of the costs therefor and voted a tax to be
collected in installments for the purpose of paying débt service on the bonds.
Thereafter, it appeared that the school.district was in a position to finance the
bus purchase through current funds, and we were asked whether or not, in order
to save interest costs, the school district could finance the purchase from such
current funds rather than issue the serial bonds as authorized by the voters.

We expressed the opinion that the vote of a tax to be collected in installments
for the purpose of paying debt service on a preposed issue of school district
obligations does not mandate that such obligations be issued, We stated in the
1963 opinion (supra) that the school district could pay for the buses from
current funds, notwithstanding the fact that district voters had previously
authorized a tax to bé collected in installments and the financing of the purchase
by issuing serial bonds, We did suggest that the vote for the tax to be levied in
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installments should be rescinded as provided by the Education Law.

In the situation in question, we are aware of no provisions which would
require the town to issue bonds or notes to finance the purchase of the truck
instead of financing the same from current funds. We do suggest that the bond
resolution authorizing the issue of bonds to finance the truck purchase in
question be repealed (sce Loc Fin L §41.00).

Conclusion: A town may finance the purchase of a highway truck through
current funds, despite the fact that a bond resolution was adopted to finance the
purchase of the vehicle.

November 17, 1977.

OFINION 77-816

Statement of Fact: Private property owners residing on private streets have
offered to dedicate such streets to the village by means of a limited easement of
ingress and egress. Such a limited easement will be for the sole purpose of
enabling village highway equipment to enter onto such streets for snow

removal.
Inquiry: Is such a procedure permissible?

Statement of Law: Village Law §6-610 provides a procedure whereby a
privaie property owner may dedicate a private street to a village. That section
provides, in part, as follows: .

An owner of land in a village who has laid out a street thereon may
dedicate such street, or any part thereof, or an easement therein, to
the village for a public street, or an owner may dedicate for such
purpose land not laid out as a street. [Emphasis added]

While the above-quoted section does speak in terms of the granting of an
easement in private streets by private property owners, that section does not
contemplate a *‘limited’” easement whereby a street would be public for some
purposes and private for other purposes. If a street is dedicated as a public street
(pursuant to §6-610), either by means of conveyance of fee ownership or by
means of an easement, such street must be considersd a public street for all
purposes, including not only snow removal, but maintenance and repair as
well.

We also wish to note that State Constitution Article VIII §1 prohibits a
municipality from making a gift or loan of its money or property to-or in aid of
private individuals or undertakings. The village would be prohibited from
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engaging in snow removal on private streets, by reason of the above-mentioned
constitutional provision (15 Op St Compt 440 (1959); 24 Op St Compt 777
(1968).

Conclusion: A village may not accept dedication of private streets by means
of an easement for the sole purpose of providing snow removal services.

October 27, 1977.

OPINION 77-834

Inquiries: (1) May a fire district commissioner who is absent from a regular
or special meeting cast his vote thereat by telephone?

(2) May afire district validly require the volunteer firemen of such district to
be fingerprinted for the purposes of the records of such fire district?

(3) May the board of fire district commissioners appoint a deputy commis-
sioner?

Statement of Law: (1) Our answer is in the negative. Where a vote is to be
taken at a regular or special meeting of the board of fire district commissioners,
a board member must be personally present to vote (see Town L §176(1),
generally). It is not possible for any member of a governing board to participate
at a meeting at which he is not personally present. This, of course, would
preclude voting by proxy (1963 Op Atty Gen 207 (informal) and voting by
telephone. Therefore, it is our opinion that a member of the board of fire district
commissioners, who is not personally present at a validly convened regular or
special meeting of the board, may not cast a vote by telephone.

(2) We have stated that a board of fire district commissioners may require
the volunteer firemen of such district to undergo physical examinations, for the
purpose of protection to the fire district, the volunteer firemen themselves, and
to third parties. Such an examination could disclose heart conditions, poor
hearing or eyesight, etc., which would be relevant in determining the kinds of
firemanic duties which could be assigned (19 Op St Compt 430 (1963). In this
situation, we see no prohibition, either statutory or otherwise, which would
prevent the fire district from taking fingerprints of the volunteer firemen of the
district. The fingerprints so taken would be for the records of the fire district.
We wish to add that, quite frankly, we are not sure of the utility value of having
such fingerprints on record. Nevertheless; we feel that the fire district could
require that volunteer firemen of the fire district fire departmient be finger-
printed if it served some relevant purpose.

“(3) Our response is in the negative. The powers of fire districts are limited
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and defined by the statutes under which they are constituted, and they possess
only the powers as are expressly conferred by statute or necessarily implied
thereby (Town L §176(21); Wells v. Town of Salina, 119 NY 280, 23 NE 870
(1890). There is no authority contained within the Town Law, or any other law,
which would permit the appointment of a deputy commissioner.

Conclusions: (1) A fire district commissioner who is absent from a meeting
may not cast a vote thereat by telephone.

(2) A fire district may take fingerprints of its volunteer firemen for records
purposes.

(3) A fire district may not appoint a ‘‘deputy commissioner.”’

November 30, 1977.

OPINION 77-841

Statement of Fact: Certain town highway employees who are out of work
due to an illness or accident and who, having used up their accumulated sick
leave and vacation time, are currently receiving either Disability Benefits or
Workmen’s Compensation pursuant to the Workmen’s Compensation Law.

Inquiry: May such employees continue to accrue sick leave while receiving
Disability Benefits or Workmen’s Compensation payments, and may payroll
deductions for items such as hospitalization or union dues be made from such
payments?

Statement of Law: With regard to Workmen’s Compensation, the collective
bargaining agreement between the town and the highway employees states that
employees ‘‘shall receive their normal full salary for a period not to exceed
twenty-six (26) weeks'’ (Art VIII §3 of agreement). It has been indicated to this
Department that both parties to the contract agree that sick leave and payroll
deductions continue during such 26-week period. Thus, the question raised in
the inquiry concerns sick leave accrual and payroll deductions with regard to
statutory Workmen’s Compensation benefits received beyond the 26 weeks.

In a current opinion (1977 Op St Compt #77-344 (unreported), we dealt with
the question of whether municipal employees continue to accrue sick leave
while receiving Workmen’s Compensation. In.that opinion, we stated that since
Workmen’s Compensation is defined as a money allowance received in lieu of
an employee’s regular full salary, it is not considered to be salary or wages per
se and such an employee would not be deemed to be working. Thus, he would
not be entitled to accumulate his sick leave as if he were on the job, unless
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express provision permitting such accruals were contained in the municipality’s
sick leave plan or-in a collective bargaining agreement. This conclusion would
also apply to Disability Benefits, which are similarly defined as money allow-
ances paid in lieu of salary and which would not be considered to be wages or
salary per se (see Work Comp L §201(10).

It would appear that the collective bargaining agreement at issue herein does
not contain any express provision permitting accruals of sick leave while
employees receive statutory Workmen’s Compensation or Disability Benefits.
Thus, such accruals would be improper in this instance.

For similar reasons, we do not feel that payroll deductions for items such as
hospitalization and union dues may be made from Workmen’s Compensation or
Disability Benefits. In general, municipalities may be authorized to make
payroll deductions from the **wage or salary’’ of municipal employees (see Gen
Mun L §§93, 93-b, 93-c). As stated above, both Disability Benefits and
Workmen’s Compensation are defined as money allowances paid in lieu of an
employee’s regular salary or wages and are not themselves salary or wages per
se. Therefore, such payroll deductions would not be proper in this instance.

Conclusion: Muaicipal employees do not continue to accrue sick leave
while receiving Disability Benefits or Workmen's Compensation unless an
express provision in the individual plan or collective bargaining agreement
so authorizes. Neither Disability Benefits nor Workmen's Compensation
awards are subject to payroll deductions for items such as union dues or
hospitalization. ' ‘

December 8, 1977,

OPINION 77-845

Inguiry: Must a town which provides disability insurance coverage provide
such coverage for all of its elected and appointed officers and employees, or
may the town cover only certain classes of officers and/or employees?

Statement of Law: Workmen's Compensation Law §212(2) authorizes a
municipality to provide disability insurance for its ‘‘employees’’ in accordance
with the provisions of Workmen’s Compensation Law Ariicle 9. Article 9 does
not expressly state whether the term ‘‘employees’” includes elected and ap-
pointed municipal officers (¢f. Gen Mun L §§92, 92-a; Woik Comp L §3).
However, the term ‘‘employee’’ is generally defined in §201(5) as ‘‘a person
engaged in the ssrvices of an employer,’’ and is further defined in §355.2 of
Volume 12(c) of the Code of Rules and Regulations of the State of New York as
follows:
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(a) Every individual is an employee if the relationship between
him and the person for whom he performs services is the legal
relationship of employer and employee and if he is in any employ-
ment defined in subdivision 6 of section 201 [of the Workmen’s
Compensation Law] or in employment with an employer who has
voluntarily elected to provide for the payment of benefits under this
law.

{b) Without limitation, superintendents, managers and other ad-
ministrative personnel are employees. . . .

While these definitions are primarily designed to cover the realm of private
industry, we feel that the language in subdivision (b) quoted above is suffi-
ciently broad to encompass elected and appointed town officers and bring them
within the definition of ‘‘employee’’ for the purpose of disability insurance
coverage.

Section 212(1) allows an employer to provide voluntary coverage for ‘his
employees, or to any class or classes thereof . . . ."" A ‘‘class of employees’’ is
described in §355.7 of Volume 12(c) of the Code of the Rules and Regulations
of the State of New York as follows:

In order to constitute a class of employees within thé provisions of
law, there shall be a reasonable basis of classification including,
without limitation, type of work performed, work location, salary cr
wage scale, seniority or length of service, or other conditions pertain-
ing to employment; or eligibility for and entitlement to benefits under
Title X VIII of the Social Security Act.

Thus, the town need not provide such insurance coverage for all of its officers
and employees, but could limit coverage to one or more classes of employees,
as described above, so long as such classification is not arbitrary and has a
reasonable basis (see also State Const Art I §11),

For example, it would appear that the town could choose to cover its full-time
employees but not its part-time employees, or its salaried employees but not its
unsalaried ones. Similarly, the town could cover appointed but not elected town
officers.

Finally, we note that a practical consideration arises in connection with
certain elected town officers who serve for a fixed term at an annual salary, In
most instances, such officers are compensated whether they are present or
absent from their official duties (24 Op St Compt 88 (1968). Thus, in those
instances, such officers woilld bé réceiving their normal salaries even while
disabled and wouid, apparently, not be eligible to receive disability benefits
(Work Comp L §205(6). Furthermore, even if they were eligible, the town
would be entitled to reimbursement from the disability benefits under §237,
provided it files a proper claim. In view of the foregoing, providing disability
insurance coverage to elected officials is, as a practical matter, unnecessary,
and also not very feasible.




e

172 OPINIONS OF THE STATE COMPTROLLER

Conclusion: A town which provides disability insurance coverzge for its
officers and employees need not cover all such officers and employees but may
cover only certain classes thereof so long as any such classification is not
arbitrary and has a reasonable basis.

December 9, 1977.

OPINION 77-850

Statement of Fact: The city board of fire commissioners advertised for
competitive bids for the construction of a firehouse. Several bids were received,
yet the low bidder failed to make a timely filing of the certificate of noncollu-
sion, as required by General Municipal Law §103-d. At a later time, but before
a contract award was made, the low bidder filed the required certificate of
noncollusion.

Inquiry: May the common council (which, pursuant to the city’s charter, is
responsible for awarding public works contracts) award the contract to the low
bidder, despite the fact that such bidder’s noncollusion certificate did not
accompany the subtititted bid, and that such certificate was not received unti] a
later time?

Statement of Law: In a prior opinion (26 Op St Compt 144 (1970), we stated
our position regarding the failure of a low bidder to enclosc 2 noncollusion
certificate. In that opinion, we concliuded:

A municipality may accept a noncollusion certificate after the bids
are opened but before the contract is awarded. Such a certificate
should be accepted only where the fa‘lure to submit the certiricate
with the sealed bid occurred through inadvertence or mistake and
where late acceptance will result in no material advantage to the low
bidder and no material disadvantages to the other bidders.

The above-cited opinion establishes a twofold test to determine whether the

noncollusion certificate may be submitted after the bids are opened. The first is
that the certificate must be supplied prior to the awarding of the contract. There
is no authority to award the contract and then receive the certificate. If the
contract has not yet been awarded, the second test comes into play. The failure
to file the certificate must have been due to inadvertence, and the bidder who
failed to file the certificate must not gain an advantage by his failure to file the
certificate and his failure to file must not have disadvantaged the other bidders
(28 Op St Compt 93 (1972); see also Bailey v. Colonna, 73 M2d 299, 341
NYS2d 359 (1972). '
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In this situation, it seems that since the above-mentioned tests appear to be
met, the common council could properly award the construction contract to the
low bidder who subsequently filed the noncollusion certificate. We must
emphasize that whether the tests set forth above, and in the relevant court
decisions, were met is a question of fact upon which this Department cannot
pass. It is up to the common council to determine the good faith of the
prospective bidder, as well as the other factors set forth above.

Conclusion: A determination as to whether a noncollusion certificate may be
submitted after the bids are opened must depend upon the particular facts and
circumstances of the situation.

December 7, 1977.

OPINION 77-858

Statement of Fact: Local Law No. 2, 1977, for the City of Cohoes increased
the mayor’s salary and was approved by the voters at the general election held
on November 8, 1977. ‘

Inquiry: Is the salary increase effec'tivé as of the date of the adoption of the
law by the common council or as of the date of the approval thereof by the voters
on November 87

Statement of Law: Section (1) of the said law provides as follows:
From and after the effective date of this local law and until the 31st
day of December, 1979, the salary of the mayor of the City of Cohoes
be, and hereby is fixed at the sum of nineteen thousand dollars per
year,

Generally speaking, a local law becomes operative as of the date specified
therein, provided that it cannot become effective until it is filed with the
Secretary of State. There is no provision in the local law in question stating in
express terms when the law is to take effect (become operative). When the
effective date.of a local law is not specified therein, the date on which it
becomes effective is determined in accordance with Municipal Home Rule Law
§27. Subdivisions (3) and (4) thereof state as follows:

3. Notwithstanding the effective date of any local law, a local law.
shall not become effective before it is filed in the office of the
'secretary of state.

4. Subject to the provisions of subdivision three hereof, every
local law shall take effect on the twentieth day after it shali finally
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have been adopted unless a different time shall be prescribed therein
or required by this chapter or other provision of law.

" A local law is finally adopted when all of the procedural steps prescribed by
statute for the adoption of such law (with regard to the subject matter thereof)
duly have been observed. The law in question was subject to a permissive
referendum because it increased the mayor’s salary during his term of office.
Apparently, a petition was filed requiring a referendum on the adoption thereof,
and the referendum on the proposition was heid on November 8. The proposi-
tion received voter approval. The local law was finally adopted on the date that
the appropriate election officials certified that the proposition passed.

Since there was no effective date specified in the local law, it would take
effect as provided in Murniicipal Home Rule Law §27(4), that is, 20 days after its
final adoption, or upon filing with the Secretary of State if such filing occurred
more than 20 days after such final adoption. Accordingly, if the law was filed
within 20 days after final adoption, it became effective to increase the mayoi’s
salary 20 days following the date of certification of passage at the November 8
election. If it was filed more than 20 days after its final adoption, then it became
effective on the date of such filing.

Conclusion: A local law which increases the mayor’s salary, and which was
approved by the voters at a general election, takes effect 20 days after the final
adoption, or as provided therein, subject to filing thereof.

December 2, 1977.

OPINION 77-860

Inquiry: May a town board grant the elected town superintendent of high-
ways a raise in pay after the commencemerit of the new fiscal year?

Statement of Law: Town Law §27(1) provides as follow.:

The town board of each town shall fix, from time to time, the
salaries of all officers and employees of said town, whether elected or
appointed, and determine when the same shall be payable. The town
board shall not fix the salaries of the members of the town board, an
elected town clerk or an elected town superintendent of highways at
an amount in excess of the amounts respectively specified in the
notice of hearing on the preliminary budget published pursuant to
section one hundred eight of this chapter. However, the annual salary
of any such elected officer may be increased, for not more than one
fiscal year, in excess of the amount specified in the notice of hearing
on the preliminary budget by local law adopted pursuant to the
municipal home rule law. [Emphasis added] '
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Thus, in this instance, the town board may not grant the superintendent of
highways a salary increase to an amount greater than that advertised in the
notice of hearing on the preliminary budget, in the absence of alocal law (21 Op
St Compt 255 (1965); 27 Op St Compt 27 (1971); 30 Op St Compt36 (1974). If
the superintendent is to receive a smaller salary than that specified in the notice
of hearing on the preliminary budget, the town board may, even withoutalocal
law, raise such salary to an amount not to exceed that specified in said notice of
hearing, provided there is money legally available therefor (21 Op St Compt
255 (supra). However, once the amount of his salary is set in the notice of
hearing for the preliminary budget, it may not be increased in excess of such
amount, except by local law adopted pursuant to the Municipal Home Ruie
Law.

Any such increase by local law must not be for more than one fiscal year and,
of course, there must be sufficient town funds available to cover any such
increase (Town L §27(1); 30 Op St Compt 36 (supra).

We note that Municipal Home Rule Law §10(1)(a)(1) authorizes a town to
adopt a local law governing the compensation of its officers and employees.
Municipal Home Rule Law §20 spells out the steps that must be taken in the
adoption of a local law and §24(2)(h) states that a local law increasing the salary
of an elected officer during his term of office is subject to a permissive
referendum. ’

Conclusion: In the absence of a local law, the town board may not increase
the salary of the elected highway superintendent in excess of the amount
specified in the notice of hearing on the preliminary budget.

December 7, 1977.

OPINION 77-868

Statement of Fact: A fi-e district contracts with a volunteer fire company
whereby the district leases company-owned land and buildings for firemanic
purposes. Presently; the fire district has expressed a desire to purchase the
company-owned land and building and, if the fire company and the fire district
cannot agree on a purchase price, the fire district will undertake condemnation
proceedings.

The volunteer fire company, at the time that it acquired the land and the
building which the fire district seeks to acquire, utilized, to a great extent,
moneys which were raised by public contributions and solicitations.

Inquiry: Because the funds with which the land und buildings were origi-
nally acquired were derived, in large part, from taxpayers located in the
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territorial area which the volunteer fire conmipany serves, would the proceeds
from the sale of such property to the fire district (or the proceeds from the

condemnation proceeding, as the case may be), properly be payable to the
voluateer fire company?

Statement of Law: The volunteer fire company in question is a not-for-profit
corporation, incorporated and organized pursuant to the provisions of the
Not-For-Profit Corporation Law (L 1969 chs 1066 and 1067). As such, it
possesses the corporate powers and duties set forth therein (see, generally,
Not-For-Profit Corp L. §§202, 1402). Not-For-Profit Corporation Law
§202(a)(5) provides that each corporation to which said law applies shall have
the power, in the furtherance of its corporate purposes, *‘to sell, convey . . .or
otherwise dispose of . . . all or any of its property . . . .”” This power, if
exercised in furtherance of its corporate purposes, clearly authorizes the
volunteer fire company to sell the land and buildings in question (1968 Op St
Compt #68-926 (unreported); 1973 Op St Compt #73-443 (unreported).

In addition, a fire district is specifically authorized to condemn real property
for appropriate fire district purposes (see Town L §176(14). In view of the
foregoing, we are of the opinion that where a fire district acquires real property
from a volunteer fire company, the proceeds of such transaction (e.g.,bysaleor
condemnation) belong to the vclunteer fire company.

It does not make a difference that in this situation the volunteer fire company
used, to a great extent, funds solicited from private individuals to purchase the
land and buildings which are now sought to be disposed of. A volunteer fire
company, organized pursuant to the Not-For-Profit Corporation Law, is an
independent corporate entity, and its internal affairs are not subject to the
control of the municipality or fire district which effectively ‘‘governs’” it (see,
generally, Not-For-Profit Corp L §1402). The fire district’s ‘‘control’’ is
necessarily limited to the manner in which a fire corporation conducts its
Jfiremanic activities (6 Op St Compt 302 (1950); 15 Op St Compt 302 (1959);29
Op St Compt 66 (1973). The internal affairs of the fire corporation are governed
by the statutes under which it is constituted, its certificate of incorporation, its
by-laws and its duly adopted rules and regulations. No provisior of law would
require a fire corporation to turn over the proceeds from the sale or condemna-
tion of its property to the municipality or fire district to which such corporation
provides fire protection.

Conclusion: Where a fire district acquires real properts from a volunteer fire
company, either by sale, condemnation or otherwise, the proceeds of such
transaction become assets of the fire company, irrespective of the source of
funds by which the property disposed of was originally purchased.

January 10, 1978.
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OPINION 77-883

Inquiry: Since a town includes a village within its borders, should the town
be receiving two separate checks for State aid — one for the town=wide general
fund, and the other for the part-town general fund?

Statement of Law: This is to advise that State aid payménts to the town are
made quarterly in two separate checks representing aid for purposes of the
town-wide general fund and the part-town general fund, respectively.

The question may be prompted by the fact that one check was sent to the town
on October 25. That check was a proportionate amount of the State’s share of
federal antirecession funds and was in addition to the regular quarterly State-aid
payments. Those funds may be used either for specified town-wide or part-town
purposes. '

Conclusicn: State aid to a town which includes a village within its bound-
aries is paid in two separate checks — one for purposes of the town-wide
general fund and the other for expenditures {rom the part-town general fund.

December 14, 1977.

OPINIGN 77-889

Inquiry: Is it perrnissible for a town board to set different salaries for its town
justices?

Statement of Law: The answer to the question is contained in Town Law
§27 in which, in subdivision (1) thereof, the second sentence from the end
provides as follows: *‘In all towns the salaries of all town justices shall be equal
except that the town board may determine by a majority of vote to pay salaries
in different amounts . . . .”’

Accordingly, the town board may fix the salaries of its town justices in
differing amounts. We might add that this is quite frequently done where one of
the justices performs considerably greater services than the other.

Conclusion: The salaries of town justices need not be equal.

November 22, 1977,
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OPINION 77-891

Inquiries: (1) Does the fact that a “‘public school library’’ is excluded, in
Education Law §253(2) from the definition of a *‘public library,” intend to
exclude only libraries operated within school buildings for students attending
thereat, or does it also intend to exclude school district libraries supported by
school district taxes raised pursuant to Education Law §259(1)?

(2) If a school district library is a ‘‘public library’’ as such term is used in
§259(1), does either the school district treasurer or the board of education have
any further responsibilities after tax, mogeys collected for school district library
purposes are turned over *2 the library treasurer pursuant to the written demand
of the library trustees?

{3) Are there any bonding requirzments for school district library treasurers
who receive school district tax moneys and, if so, does either the school district
treasurer or the board of education have any obligation to ascertain that bonding
requirements have been met by the library trustees before turning over public
funds to the library treasurer?

Statement of Law: (1) Education Law §253(2) defines the term ‘‘public
library’’ as follows:

2. The term ‘‘public’’ library as used in this chapter shall be
construed to mean a library, other than professional, technical or
public school library, zstablished for free public purposes by a
municipality or district or the legislature where the whole interest
belongs to the public; [Emphasis added] .

We note that while a *‘public school library’’ is specifically excluded from
the definition of a ‘“‘public library,”’ a library established by a district for free
public purposes is expressly included within such definition. The term *‘dis-
trict’’ clearly has reference to a school district and, therefore, a school district
library is included within the definition of a ‘‘public library®’ (see also, Educ L
§255(1). ;

We find no provision of the Education Law which clearly defines the term
*‘public school library.”’ However, we interpret such term as having reference
to libraries operated within school buildings primarily for the benefit of the
students attending such school. In view of the foregoing, it is our opinion that
the exclusion of ‘‘public school library’’ from the definition of a ‘‘public
library’’ in §253(2) is intended as an exclusion only of libraries operated within
school buildings for the benefit of students attending such school. A school
district library is included in the definition of a public library.

(2) Education Law §259(1), as amended by Laws of 1973 chapter 200,
provides that moneys raised for the support of a public library (such as a school
district library) shall be paid over to the library treasurer upon the written
demand of the library trustees. We are of the opinion that where such written
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deiand is made by school district library trustees and library moneys are paid
over to the library treasurer, the school district treasurer and the board of
education have no further responsibilities with respect to such moneys. In a
recent opinion, we discussed the responsibilities of a village treasurer for
library fiscal matters where village moneys, raised for the village public library,
had been paid over to the library treasurer (1976 Op St Compt #76-554
(unreported). The views expressed with respect to the village treasurer apply
equally to a school district treasurer and the board of education in circumstances
where school tax moneys are paid over to the library treasurer.

(3) We are aware of no provision of law specifically imposing a bonding
requirement with respect to school district library treasurers. Presumably, the
school district library trustees, in the exercise of their general powers, could, in
their discretion, require that the library treasurer file an official undertaking (see
Educ L §8226, 260(1). However, we cannot envision any circumstances in
which either a school district treasurer or the beoard of education would have any
obligation to ascertain that the library treasurer’s bonding requirements, if any,
had been met.

Conclusions: (1) A school district library is a “‘public library’’ as such term
is defined in Education Law §253(2).

(2) Where school district library moneys are paid over to the library treasurer
pursuant to Education Law §259(1), the school district treasurer and board of
education have no further responsibilities with respect to such moneys.

(3) The school district treasurer and the board of education have no duty or
obligation to ascertain that the school district library treasurer’s bonding re-
quirements, if any, have been met.

December 7, 1977.

OPINION 77-896

Inquiry: May a village board increase the village clerk’s salary during the
fiscal year, and may it also create a new position of clerk-typist in the village
clerk’s office and fix a salary for the new appointee, notwithstanding the
absence of an appropriation therefor in the village budget for the current fiscal
year?

Statement of Law: Although Village Law §5-506(1)(f) requires that the
tentative budget of a village (and, hence, its final budget) include a schedule of
wages and salaries of officers and employees, there is nothing in that statute (or
in §5-508, dealing with the adoption of the final budget) which prohibits the

U DA T RN




180 OPINIONS OF THE STATE COMPTROLLER

making of supplemental appropriations for additional salaries and other lawful
purposes during the fiscal year to which the budget applies.

The fact is that Village Law §5-520(4) specifically authorizes a board of
trusiees, during a fiscal year, to make additional appropriations or increase
existing appropriations. The statute goes on to state that moneys may be
provided for such purposes ‘‘by transfer from the unexpended balance of an
appropriation, from the appropriation for contingencies, from unappropriated
cash surplus or unanticipated revenues within a fund or by borrowing pursuant
to the local finance law."”’

The letter of inquiry indicates that for the current fiscal year the village has
very considerable general fund revenues over and above those estimated in the
budget and obviously also greatly exceeding budgeted expenditures. These
nioneys would clearly appear to qualify as unappropriated cash surplus or
unanticipated revenues within the meaning of the statutory language just quoted
from Village Law §5-520(4). Accordingly, the village board may use such
moneys for the purpose of making supplemental appropriations to provide a
salary increase for the village clerk and to fund the salary for the newly created
position of clerk-typist in the village clerk’s office.

Conclusion: A village board may use legally available moneys to increase
the village clerk’s salary during the fiscal year and also to fund the salary for a
newly created position of clerk-typist in the village clerk’s office.

November 23, 1977.

OPINION 77-924

Inquiries: (1) May a town adopt a resolution authorizing conversion of
accumulated and unused sick leave into cash upon retirement of town
employees?

(2) May a town adopt a local law providing a six-year term of office for the
town attorney?

Statement of Law: (1) The only ways in which a town board may authorize

the conversion of accumulated and unused sick leave into cash upon separation .

from service for town employees is by the adoption of a local law or pursuant to
a collective bargaining agreement (1976 Op St Compt #76-1265 (unreported).
In the situation at hand, it appears that the town has not adopted a local law.
In addition, however, a town may, pursuant to an informal, or de facto
bargaining method, extend benefits which are provided to union employees
pursuant to a collective bargaining agreement (such as commutation of sick
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leave credits into cash) to nonunion employees who are not covered by such
agreement (1976 Op St Compt #76-449 (unreported). In the situation at hand,
we cannot tell whether the resolution authorizing conversion of accumulated
and unused sick leave into cash upon retirement of nonunion employees was
preceded by some form of informal bargaining agreement. If it was, for the
reasons expressed in Opinion 76-449, there would be no impropriety in such
resolution. If there was no informal bargaining, the views expressed.in another
opinion would apply (31 Op St Compt 177 (1975).

(2) With respect to the propriety of a local law providing a six-year term of
office for town attorney, we concluded in another opinion (1976 Op St Compt
#76-1175 (unreported) that a town may not adopt a local law which fixes the
term of office of town attorney for a term inconsistent with that provided in the
Town Law. In addition to the arguments in support of that conclusion set forth
in the said opinion, it should also be pointed out that such a local law could not
possibly bind future town board members to the six-year (or other) term of
office since, as a practical matter, it could easily be repealed at any time.
Therefore, the town may not adopt a local law fixing the term of office of town
attorney at six years.

Conclusions: (1) The conversion of accumulated and unused sick leave into
cash upon separation from service may be provided for only pursuant to formal
or informal collective bargaining negotiations.

(2) Notwithstanding Municipal Home Rule Law §10(1)(ii}(d)(3), a town
may not fix the term of office of town attorney for a term inconsistent with that
provided in the Town Law.

December 20, 1977.

OPINION 77-925

Inquiry: Does a conflict of interest exist where a memnber of the common
council of the city is an employee of a bank that will be designated by the city as
one of the city’s official depositories?

Statement of Law: General Municipal Law Article 18 governs conflicts of
interest of municipal officers and employees. The designation of a bank as the
official depository of city moneys constitutes a ‘‘contract’’ between the bank
and the city (Gen Mun L §800(2) in which the city councilman has a statutory
“‘interest’’ by reason of his employment as a branch manager of the bank (Gen
Mun L §800(3)(c). Except for the applicability of a provision of General
Municipal Law §802, the councilman would have a prohibited interest in the
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contract because, as a member of the common council, he has the power or duty
to designate the depository bank (Gen Mun L §801(1)(a).

However, the prohibition set forth by §801 is rendered inapplicable in the
instant situation by virtue of of §802(1)(a), which states that §801 shall not
apply to the designation of a bank or trust company as a depository of municipal
funds, except when the chief fiscal officer, treasurer or his deputy or employee
has an interest in such bank or trust company (see generally 33 Op St Compt 106
1977).

Notwithstanding the absence of a prohibited interest, however, the member
of the common council, nevertheless, would be required to disclose the nature

and extent of his statutory interest in writing to the common council (Gen Mun
L §803).

Conclusion: Where a member of the common council of a city is an
employee of a bank, he does not have a prohibited interest in the designation by
the city of such bank as one of the city’s official depositories.

January 10, 1978.

OPINION 77-927

Inquiry: May a school district lease unneeded school district property
located within a residential zone in a town to a nonprofit community service
organization as authorized by Education Law §403-a(3) without regard to the
town’s zoning regulations?

Statement of Law: It is a well-established rule that municipal corporations,
including school districts, are not subject to local zoning restrictions in the
performance of their governmental, as distinguished from corporate or propri-
etary, activities (Nehrbas v. Incorporated Village of Lloyd Harbor, 147
NYS2d 738, mod and aff’d 1 AD2d 1034, 152 NYS2d 28, aff'd 2 NY2d 190,
159 NYS2d 145 (1957).

This Department has expressed the opinion, based on the Nehrbas rationale,
and on Real Property Tax Law §408, which exempts all school district property
from taxation, that all activities of a school district (unlike a municipality)
necessarily are governmental in nature and that, accordingly, all school district
property, being governmental in nature, would be exempt from local zoning
restrictions and could be leased without regard to such restrictions (1977 Op St
Compt #77-149 (unreported).

Thus, in this case, the school district could properly lease the property in
question pursuant to Education Law §403- -a(3) to the nonprofit community
service orgamzatlon without regard to, or compliance with, the town’s zoning
regulations.
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Conclusion: A school district may lease real property not currently needed
for school district purposes to a nonprofit community services organization
without regard to local zoning regulations.

January 20, 1978.

OPINION 77-929

Statement of Faci: A charge of reckless endangerment in the second degree
(Pen L §120.20) was brought against an employee of the county department of
public works. Two county residents filed a complaint against the employee,
alleging that while operating a county snow plow he attempted to hit them with
the vehicle. The employee hired private counsel, and after negotiations and an
adjournment, the matter was dismissed on February 28, 1977. The employee
now seeks reimbursement from the county for the legal fees he incurred.

Inquiry: Is the employee entitled to such reimbursement?

Statement of Law: This Department is of the opinion that the county may
not reimburse the employee for legal fees and expenses. In general, a munici-
pality may not reimburse an employee for legal expenses incurred in defending
a suit against the employee unless a statute authorizes such payment (Leo v.
Barnett, 48 AD2d 463, 369 NYS2d 789, aff’d 41 N'Y2d 879, 393 NYS2d 994
(1975). We are not aware of any statute which authorizes a county to reimburse
an employee for the expenses of defending a criminal action. County Law
§409(2) authorizes reimbursement for damages recovered against and expenses
incurred by an officer in defense of a civil action or proceeding based on acts
performed in an official capacity.

Furthermore, a serious constitutional question exists whether a municipality
may be authorized by statute to reimburse an employee for legal expenses
incurred in defending a criminal action. In the leading case of Chapman v. City
of New York (57 AD 583, 68 NYS 1135, aff’d 168 NY 80, 61 NE 108 (1901),
the Court of Appeals held a statute of that type unconstitutional as a violation of
State Constitution Article VIII §10 (now Art VIII §1) (see also Guarino v.
Anderson, 234 AD 775, 253 NYS 927, aff’d 259 NY 93, 181 NE 60 (1932);
Kilroe v. Craig, 208 AD 93, 203 NYS 71, aff’d 238 NY 628, 144 NE 920
(1924). That section prohibits ‘‘gifts’’ of property or money by a municipality
to a private person. The court held that defense of a criminal charge is a personal
matter. The court in Chapman (168 NY 88) stated:

His defense was for his own benefit, not for the benefit of the city. It
was a private matter of his own, the same as if he had beeti sued by the
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city in an action at law, and had succeeded in his defense. As we have o

seen, there was no legal liability or moral obiigation on the part of the sy

city to pay his expenses, which were not necessary for the common ]

good and general welfare of the municipality, nor public in character, Lo
nor, so far as it appears, sanctioned by its citizens. Lo

mz .in Levine et al v. Miteer et al. (16 AD2d 990, 229 NYS2d 433 .
(1962), the Appellate Division of the Third Department stated as follows: b

It is well settled that the village could not provide funds for the Lo
defense of an official in a criminal action or even in a civil action
where no benefit inures to the village [cases cited including Chap-
man, supral.

Apparently, the Chapman case has never been overruled. It appears doulst-
ful, therefore, that a statute or local law authorizing reimbursement or indem-
nification of criminal defense expenses would be constitutional,

In conclusion, this Department is of the opinion that the county may not
reimburse the highway employee for the legal fees paid by him in successfully
defending against a criminal charge.

Conclusion: A county may not reimburse its employee for legal expenses
incurred in defending against a criminal charge based on acts allegedly commit-
ted while on the job,

January 31, 1978.

OPINION 77-931 .

Inquiries: (1) May a board of fire commissioners of a fire district pay a claim

submitted by a water company for the use of fire hydrants in prior years when no
written agreement existed between the parties for such service and the district
did use the fire hydrants?

(2) If the district must pay such claim and, if the commissioners subsequently
establish a zone of assessment to cover the area in which the hydrants are
located, may the district charge back the amount of such claim to such zone of
assessment? '

Statement of Law: (1) Town Law §176(12) authorizes the board of fire
commissioners to contract for a supply of water and also for the furnishing,
erection, maintenance, care and replacement of fire hydrants, It is our opinion
that if a fire district uses fire hydrants of a water company for fire protection
pursuant to the authorization contained in this section, notwithstanding that
there is no written agreement therefor, the water company, nevertheless, under
the theory of quantum meruii, is entitled to receive compensation for the use of
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such fire hydrants (5 Op St Compt 346 (1949). Therefore, the first inquiry must
be answered in the affirmative.
(2) Town Law §176(27) authorizes the board of fire commissioners, after a

public hearing, to establish within the district one or more zones in which the.

rate of tax for fire district purposes is different from the rate of tax for other
zones or for the portion of the district not included in any zone.-Once such a
zone or zones of assessment shall have become established, property owners
residing therein may be charged, on a prospective basis, for whatever special
benefit they are receiving (e.g., their proximity to the firvhouse or to the
hydrants). ©

However, there is no authorization to charge back to a zone of assessment, on
a retroactive basis, the cost of obligations incurred by the fire district prior to the
creation of such zone of assessment. Therefore, the second inquiry must be
answered in the negative.

Conclusions: (1) Even in the absence of a written contract, the board of fire
commissioners of a fire district must pay a claim submitted by a water company
for the use of fire hydrants in prior years where the district has actually used
such hydrants.

(2) If a zone of assessment is subsequently established covering the area in
which the hydrants are located, the district may not charge back the amount of

- such claim to such zone of assessment.

+ January 19, 1978.

OPINION 77-945

Statement of Fact: The irtility company which supplies electric service to
the town charges a late fee for payment not made within 30 days from the date of
billing. Bills are generally received by the comptroller several days after the
date indicated as the blllmg date.

The town audit procedure prior to payment of such bills may take up to 30

'days, which is the period for audit authorized by Town Law §119. As a result,

the payment for utility service is often made more than 30 days from the billing
date which appears on the bill, but within 30 days from the date the bill is
received by the town comptroller.

Inquiry: Is the town responsible for payment of late fees in the described
circumstances?

Statement of Law: Town Law §119(2) provides that a town comptroller
shall not be required to audit any claim until 30 days after presentation to him.
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Thus, the town clearly is not required to make payment for electric service until
30 days after the bill for such service is presented to the comptroller for
payment, ' .

. Thequestion remains of whether the town is responsible for payment of a late
fee where the penalty-free period established by the utility compﬁny for paying
the bill' e.xpires prior to 30 days after the bill is received by the comptroller. It is
our opinion that the town is not responsible for payment of the penalty in such
circumstances,

TO\:VH Law §118(1), insofar as pertinent to the question at hand, provides that
no c.lalm against a town shall be paid unless an itemized voucher shall have been
audited and allowed. It has been held that a town’s statutory disability to pay for
goods prior to audit must be interpreted as an implied term or condition of a
contract with a town (J.C. Georg Service Corporation v. Town of Summit, 28
AD2d 578, 279 NYS2d 674 (1967). '

The holding in the J.C. Georg Service Corporation case (supra) would
logically apply equally to a contract with a town for services, as well as a
contract for goods purchased. Accordingly, reading the provisons of §§118(1)

and 119(2), together with the holding in the cited case, we are of the opinion

that any contract with a town must be deemed to include an implied condition to
the eftect that the town shall have at least 30 days from the date of presentation
of a claim within which to make payment of such claim without penalty.

A' town could, pursuant to contract, agree'to make payments for goods or
services within less than 30 days from the date of submission of a claim for
payment for such goods or services. We infer from the'inquiry that the town has
not made such an agreement in the situation at hand. In the absence of such an
flgreement', it is our opinion that a town may not be required to pay penalty fees
in c‘:onneetmn with a claim for services until at least 30 days from the date on
which such claim is received by the cosspiroller.

.C‘onclusion: In the absence of an agreement to the contrary, a town has a.
minimum of 30 days from the receipt of. a claim for payment for services
rendered within which to audit and pay such claim, and no penalty for late
payment may be charged during such 30-day period.

February 6, 1978.

OPINION 77-946

Inquiry: Are payments made pursuant to a school district’s established sick

leave plan considered as not being wages and, therefore, not subject to FICA
taxes? t
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Statement of Law: [n a current opinion addressed to a village, we dealt with
a similar question (33 Op St Compt 70 (1977). The conclusions reached therein
would be equally applicable in the case of a school district.

In that opinion, we stated that, under 26 US Code. §3121(a)(2), payment
made to employees under a plan established by an employer which makes
provision for employees ‘‘on account of — (s)ickness . . ."" would not be
considered ‘‘wages’’ and, therefore, no FICA tax need be deducted from such
pavment. However, we went on to state that the Social Security Administration
has ruled in opinion No. SSR 72-56 that payments made by a municipal
employer under such an established sick leave plan would be treated as
“‘wages,” unless it is shown that the municipality has statutory or other legal
authorization to make payments to employees solely on account of sickness, as
distinguished from authorization merely te continue salary payments during the
period of illness. This opinion was confirmed by the U.S. Court of Appeals,
10th Circuit, in the case of State of New Mexico v. Weinberger (517 F2d 989,
‘cert den 423 US 1051 (1576).

General Municipal Law §92(1) authorizes school districts to grant sick leave
with pay to their employees. However, as we stated in the above-cited 1977
opinion, with regard to villages, this is merely authorization for a continuation
of salary payments and does not authorize payments made on account of
sickness. Therefore, such payment is considered to be ‘‘wages’’ for the purpose
of Social Security and, accordingly, FICA tax must be deducted therefrom.

Conclusion: A school district must deduct FICA tax from sick leave pay-
ments to school district employees.

January 3, 1978.

OPINION 77-958

Statement of Fact: Respecting the payment of claims by a village, many
vendors now send computer statements which do not contain certifications

required by Village Law §5-524(4). These statements are returned to the
vendors by the village for certification and, oitentimes, the 30-day interest-free
period for payment of the claim (fixed by the vendor) has expired by the time the
claims are resubmitted for payment.

Inquiry: What is the responsibility of the village, in that event, for the
payment of the interest?

Statement of Law: Village Law §5-524 relates to the audit and payment of
claims by villages. Subdivision (4) thereof, as pertinent here, provides:
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no claim shall be ordered paid unless such claim is in writing and
itemized and approved by the officer or employee whose action gave
‘rise or origin to the claim, nor unless it shall be accompanied by the
certificate of the claimant or his duly authorized agent showing: that
the iteins of the claim are correct, that the property or merchandise
was actually delivered, the services actually rendered or the dis-
bursements actually and necessarily made, as the case may be, and
that no part of such claim has been paid or satisfied.

Subdivision (9) states that ‘‘any officer of the village who shall knowingly
audit, order paid or pay any claim contrary to the provisions of this section shall
be guilty .of a misdemeanor."’

Accordingly, the aforesaid statute imposes as a prerequisite to the payment of
a claim that it be certified by the claimant. No claim legally can be paid until it
so is certified. The village’s statutory disability to honor claims for payment
without the accompanying certification required. by §5-524(4) must be inter-
preted as an implied term or condition of the contract (see J.C. Georg Service
Corp. v. Town of Summit, 28 AD2d 578,279 NYS2d 674 (1967). Therefore,
the uncertified computerized statement cannot serve as a basis for payment of
the claim. It follows, of course, that the penalty provision for nonpayment
within 30 days similarly is a nullity and is not binding on the village and legally
would not be enforceable in a court of law. The 30-day period would commence
upon receipt by the villzge of a voucher or statement in the form prescribed by,
and executed in accordance with the requirements of, §5-524.

We suggest that the vendors who are submitting computerized statements be
informed that the village legally carinot pay their claims until they are properly
certified, and that, as far as the village is concerned, the interest-free period for
payment does not commence to run until receipt of claims by it in the proper

‘form,

We note that it would be entirely perrmsmble for the computerized statement
to bear a stamped certification containing the information required by §5-524.
This form of certification, perhaps, would accommodate the vendors and
facilitate disposition of the claims. Certification of this type is considered in a
recent opinion (30 Op St Compt 115 (1974). The said opinion relates to a fire
district, but the same conclusion would appertain to a village.

Conclusion: A village may not legally pay c.aims submitted by vendors on
computerized statements in the absence of an accompanying certificate as

required by Village Law §5-524(4).

January 20, 1978.
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OPINION 77-969

Inquiry: Can a-town supervisor appoint a committee composed of town
residents, who would presumably serve without compensation, for the purpose
of investigating the operation and procedures of the town police department,
without a resolution of the town board? '

Statement of Law: We are aware of no provision of law which would
authorize the creation of the described committee, with or without a resolution
of the town board. We have stated that private citizens may not be appointed to
serve as members of town board committees (30 Op St Compt 8 (1974). The
opinion also sets forth the only provisions of law authorizing the appointment of
private citizens to town committees.

Conclusion: A town board may not appoint town residents to serve on a
committee, the purpose of which is to mvestlgate the operation and procedures
of the town police department. :

January 9, 1978.

OPINION 77-972

Inquiry: Is the county treasurer required to make periodic payments to the
school district of school taxes paid to him prior to the relevy of such taxes, or
may he delay payment until April 1 and at that time pay the school district the
full amount of returned unpaid school taxes? :

Statement of Law: There is no requirement within the Real Property Tax
Law or elsewhere that the county treasurer make any periodic payments to a
school district for returned unpaid school taxes. The subject of payment o the
school district is governed by Real Property Tax Law §1330(4), which states, in
part, as follows:

The county treasurer shall, on or before the first day of April .
pay to the officer charged by law with the custody of school dlsmct
" moneys . . . the amount of returned unpaid school taxes .

" In a prior opinion (1974 Op St Compt #74-1294 (unreported), we said the
following with respect to payment to the school district of tax moneys received
by the county treasurer prior to relevy:

The county treasurer, however, may remit such moneys to the school
district as they are received; he does not have to wait untit April when
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the county pays the uncollected school taxes to the school district.
[Emphasis supplied]

In light of the above, it is clear that school taxes paid to the county treasurer
prior to relevy may, but need not, be paid to the school district prior to the first
day of April. ’

Town Law §37 prescribes the responsibiliiies of a town receiver of taxes and
assessments as to school district taxes and other taxes. That statute has no
bearing on the responsibilities of a county treasurer with respect to unpaid
school taxes.

Conclusion: A county treasurer is not required to pay a schoal district the
school taxes he receives prior to relevy until the first day of April.

January 11, 1978.

OPINION 77-974

Inquiry: In a town in which the office of tax collector has been abolished and
the town clerk had been charged with the duty of collecting taxes, may the town
board, by resolution, re-create the office of tax collector and make such office
appomt1ve‘7

Statement of Law: Town Law §36(1) contains provisions whereby the town
board of a town in which the office of tax collector exists may abolish such
office. Upon the abolition of such office, the duties of tax collector devolve
upon the town clerk. The town in questlon has abolished the office of tax
collector, and the duties of such office are now performed by the town clerk.

Where the office of tax collector has been abolished, there is no provision of
law which authorizes the re-creation of such office (see 1975 Op Atty Gen 207
(informal); 13 Op St Compt 163 (1957). In the absence of any provision
authorizing re-creation of the office of tax collector, it is our opinion that the
town board may not re-create such office by simple resolution.

Although this question was not addressed in the two cited opinions, we are of
the opinion that a town board could, by local law, authorize the re-creation of
the office of tax collector, either as an elective or an appointive office (Mun
HRL §10(1)(ii)(a)(1). However, in the absence of a local law auth:orizing the
re-creation of the office of tax collector, a town board may not re-create such
office, and a resolution purporting to do so would be a nullity. It appears that the
town in question has not adopted a local law authorizing re-creation of the office
of tax collector, and; therefore, the inquiry must be answered in the negative.’

Conclusion: In order to re-create the office of tax collector, a town board
must do so by local law, and aTesolution purperting to do so would be a nullity.

December 23, 1977.

% y Pal A " or - - . Y e e e

OPINIONS OF THE STATE COMPTROLLER 191

OPINION 77-984 -

Inguiry: What'types of investments, other than moneys representing the
proceeds of town bonds and notes, are lawful for idle town moneys?

Statement of Law: This subject is covered by the provisions of General
Municipal Law §11. That statute authorizes municipalities to invest such
nioneys in special time deposit accounts in, or certificates of deposit issued by,
a bank or trust company (but not a savings bank or savings and loan association)
located in this State and authcrized to do business herein. Such investments are
subject to certain provisos and also to the pledge of collateral as specified in
§11.

The same statute also authorizes the investment of town moneys in obliga-
tions of the United States government, or in certain obligations guaranteed by

‘federal governmental agencies and also, as tc principal and interest, by the

United States of America. Furthermore, investments are authorized in obliga-
tions of the State of New York and also in certain obligations of ‘political

subdivisions within the State, subject to the approval of the State Comptroller -

(see Gen Mun L §11(2); cf. Loc Fin L §165.00, re investment of the proceeds of
bonds and notes and other obligations issued by a municipality).

‘Conclusion: General Municipal Law §11 governs the types of investments
that are lawful for idle town moneys.

December 23, 1977.

OPINION 77-985

Inquiry: May a town board authorize a town superintendent of highways to
construct bicycle paths along county roads utilizing town highway employees
and funds taken from the highway budget?

Statement of Law: The Department has previously expressed the view thata
bicycle path, assuming its purpose is primarily recreational, may be considered
a park facility for which town funds properly may be expended (30 Op St Compt

58 (1974); 1976 Op St Compt #76-1151 (unreported); see also River v.

Burdick, 137 AD 255, 6 NYS2d 79 (1938),

With respect to the powers and duties of the town superintendent of high-
ways, Town Law §32(1) provides that he shall have the powers and duties
conferred or imposed upon him by law, and such further duties as the town
board may determine not inconsistent with law. Since the construction of a

At [
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bicycle path is a legitimate town purpose, it is our opinion that a town board
could, pursuant to §32(1), direct the superintendent of highways to undertake
the construction of bicycle paths.

Since a bicycle path is a park facility, the expense of the construction thereof
would be a general fund charge. Therefore, it would not be proper to utilize
highway funds for such construction. Funds for this purpose could be derived,
among other places, from unanticipated revenues or federal revenue sharing
moneys.

As a final note, the construction of bicycle paths along county roads is
proper, provided that an easement for such purpose is first obtained from the
county.

Conclusion: A town board may direct the town superintendent of highways
to construct bicycle paths utilizing town highway employees, but the expense of
such construction is a general fund charge. ’

January 19, 1978.

OPINION 77-990

Inquiry: May a town clerk handle clerical duties for the town justice in
addition to receiving fines levied by the justice and acting as his bookkeeper?

Statement of Law: The performance of the aforesaid duties is not expressly
contemplated by Town Law §30, the statute which prescribes the powers and
duties of the town clerk. However, subdivision (11) of the said statute provides
that the “‘town clerk shall have such additional powers and perform such
additional duties as are or hereafter may be conferred or imposed upon him by
law, and such further duties as the town board may determine, not inconsistent
with law.”’

1t is our opinion that there would be no legal impropriety should the town
clerk be directed by the town board to perform the functions under considera-
tion for the town justice. As an alternative, the town board could create a
salaried position (clerk of the justice court, for example), and, subject to civil
service rules, appoint the town clerk thereto. She then, in effect, would be
serving the town in two capacities — one as town clerk and the other as clerk of
the justice coutt. '

Conclusion: The town bdard may prescribe that the town clerk perform
clerical duties for the town justice as part of her official duties; in the alterna-
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tive, the board could create the position of clerk to the justice and appoint the
town clerk to such position (subject to civil service rules).

February 8, 1978.

OPINION 77-998

Statement of Fact: A town, pursuant to Town Law §§64(2) and 29(11), has
granted a temporary easement to a private property owner to aligw such owner
to travel over the town right-of-way in the course of his farming operation. $uch
easement is temporary, to the extent that the owner requires such acsess foronly
a certain period of time.

-
e

Inquiry: Could such an easement properly be granted without the consent of
the superintendent of highways? ‘

Statement of Law: Town Law §64(2) vests in the town board the authority
to, among other things, convey land or rights in land, such as an easement,
where such land is presently unneeded for town purposes. The resolution
authorizing such conveyance is subject to a permissive referendum. Neither
that section of law, or any other law, requires that the consent of the superinten-
dent of highways be obtained before such easement be granted. Therefore, it is
our opinion that the inquiry must be answered in the affirmative.

- Conclusion: The consent of the superintendent of highways is not required

before a town board, by resolution subject ta permissive referendum, may
convey an easement on the town right-of-way.

February 8, 1978,

OPINION 77-1003

Statement of Fact: A fire district fire department is composed of a single fire
company, and the constitution and by-laws of such company provide as fol-
lows:

Nominations will be held during the two regular meetings preceding
the annual election of officers in December, designated as the annual
meeting.

iy 53
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Pursuant to the above-quoted provision, nominations for fire company line
officers, as well as the chief and assistant chiefs, are made at the October and
November meetings of the company. The chief and assistant chiefs to be
nominated for approval by the fire commissioners are then selected by ballot in
December.

Inquiry: Are the nominees selected by ballot in December required to come
from the nominees selected in the October and November meetings or, in
addition to such nominees, can write-in votes be made for persons not previ-
ously nominated at such meetings? ‘ :

Statement of Law: In a prior opinion (1972 Op &t Compt #72-357 (unre-
ported), we expressed the view that fire district fire department meetings for the
election of fire department officers must be conducted and/or controlled by
rules and regulations prescribed by the board of fire commissioners of the fire
district. The provision at issue herein was adopted by the fire company and,
therefore, cannot govern the procedure for nominating the chief and assistant
chiefs, since such officers are fire department officers. Such provision would,
of course, govern with respect to the manner of nominating fire company line
officers.

Town Law §176(11-a) and (11-b) require that nominations for the offices of

chief and assistant chiefs of the fire district fire department shall be made by
ballot on the Thursday following the first Tuesday in April of each year unless
the fire department provides, by resolution, that such nominations shall be
made on one of the dates in December specified in subdivision (11-b). There is
no requirement for submission of nominations in advance of such date. Accord-
ingly, with respect to the present inquiry, while we see nothing inherently
illegal with the provision calling for nomination of a chief and assistant chiefs at
the October and November meetings, it is our opinion that the nominees
selected by ballot in December need not come only from the nominees selected
at such meetings. At such December meeting, the fire district fire department
may nominate any qualified members for the offices of chief and assistant
chiefs regardless of whether such members had been nominated previously.

Conclusion: Fire district fire department meetings for the election of fire
department officers must be conducted and/or controlled by rules and regula-

tions prescribed by the board of fire commissioners of the district.

January 17, 1978.

Digests of Comptroller’s Opinions

BONDS AND OBLIGATIONS

. Advance Refunding Bonds

— issuance, statutory directive

Local Finance Law §90.10 au-
thorizes the issuance of ‘‘advance”
refunding bonds under certain
specified conditions. Op 77-727.
Depositories

— brokerage firm listing

* Where a town is purchasing fed-

-eral government obligations through

a brokerage firm, such firm need not
and cannot be listed on the resolution
designating the depositories for
town funds. Op 77-463.

Library Building
— improvements
A municipality may not issue ob-

ligations to finance the cost of physi-
cal betterments and improvements to

195

a free association library building,
Op 77-693.

Paving and Curbing
— estimates, bond resolution

Where a property owner petitions

avillage for paving and curbing to be *

wholly assessed against his proper-
ty, and, because of engineering es-
timates, a duly noticed bond resolu-
tion is adopted for a sum larger than
the eventual cost, and obligations
are issued in the lat ser amount, the
property owner cannot escape pay-
ing interest on the total amount. Op
77-699.

Probable Usefulness

— demolition, private property
There is no period of probable

usefulness for the demolition of

structures or buildings on privately
owned property. Op 77-604.
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CITY OFFICERS AND EMPLOYEES

Common Council Member

— bank employee

Where a member of the common
council of a city is an employee of a
bank, he does not have a prohibited
interest in the designation by the city
of such bank as one of the city’s
official depositories. Op 77-923.

Mayors

— compensation, increase

A local law which increases the
mayor’s salary, and which was ap-
proved by the voters at a general
election, takes effect 20 days after its
final adoption, or as provided
therein, subject to filing thereof. Op
77-858.

CIVIL SERVICE

Commissioners
— political party committeeman

A municipal civil service com-
missioner may not serve as a com-
mitteeman of a county committee of
a political party. Op 77-279.

Suspensions

— delay, hearing and
determination

Where a delay in a hearing and
determination of charges of a sus-
pended civil service employee is
caused by the actions of that em-
ployee, the employee is not entitled
to receive pay for that period of his
suspension which is beyond 30 days
and is caused by the employee’s
own actions, Op 77-678.

CLAIMS AGAINST MUNICIPALITIES

Audit and Payment

— computerized statements

A village may not legally pay
claims submitted by vendors on
computerized statements in the ab-
sence of an accompanying certifi-
cate as required by VillageLaw §5-
524(4). Op 77-958, ’

—- 30-day pevriod

In the absence of an agreement to
the contrary, a town has a minimum
of 30 days from the receipt of a claim
for payment for services rendered
within which to audit and pay such
claim, and no penalty for late pay-
ment may be charged during such
30-day period. Op 77-945.
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Damages
— basis for liability
it would be an unconstitutional

gift of public funds should a village
conipromise a claim for damages in-

curred by a homeowner by reason of

a ruptured water main, unless there
is a legal basis for village liability for
such damages. Op 77-235.

Federal Unemployment Tax Act

‘— compensation claims,

reserve fund

General Municipal Law §6-m au-
thorizes the establishment of an un-
employment insurance payment re-
serve fund in order to finance com-
pensation claims made against
municipalities arising out of the

Federal Unemployment Tax Act. Op
77-772.

Streets and Highways
— prior. notice of defects

A town may adopt a local law to
provide that no action may be main-
tained against the town for damages
caused by defeciive conditions of
town streets and highways unless
prior written notice of such defects
was actually given to the town. Op
77-433.

Tort. Claims
— reserve fund
A municipality may not establish

a reserve fund to pay tort claims. Op
77-271.

CONTRACTS AND PURCHASES

Competitive Bidding
— bid security

Under present law, a certified
check deposited to secure a bid must
be retained by the chief fiscal officer
of the particular political subdivision
and may not be deposited in a bank
account. Op 77-340.

— contract extension

Where a town board has adver-
tised for bids for a one-year contract
and awarded the contract to the lone
bidder, the board may not sub-

sequently enter into a two-year con-
tract with that bidder. Op 77-77.

— federal aid

The expenditure of moneys re-
ceived by a city pursuant to the
Housing and Community Develop-
ment Act of 1974 is subject to the
competitive bidding requirements of
the General Municipal Law. Op
77-211.

— food concession services

A contract for food concession
services in a city-owned convention
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center is not subject to competitive
bidding requirements. Op 77-508.

-— mass transportation services

A contract for mass transportation
services to be provided to a county is
subject to competitive bidding re-
quirements, and propective bidders
would have to obtain a ceriificaie of
public convenience and necessity as
required by the State Commissioner
of Transportation. Op 77-807.

— negotiations

Any negotiation, after the sub-
mission of bids, is improper, and it is
entirely unauthorized and improper
for a municipality to enter into
negotiations where no bidders have
complied with the specifications. Op
77-503.

— noncollusion certificate

A determination as to whether a
noncollusion certificate may be
submitted after the bids are opened
must depend upon the particular
facts and circumstances of the situa-
tion. Op 77-850.

— private collection agency

Subject to competitive bidding
requirements, a county may enter
into a contract with a private collec-
tion agency for the collection of
amounts due the county. Op77-133.

— public works projects .

— public library building

A public works project to be per-
formed on a town public library
building is governed by the provi-
sions of General Municipal Law
§103. Op 77-385.

— retained percentage

_The word ‘‘retained,’’ as it is used
in General Municipal Law §106, re-
fers only to amounts withheld by a
municipality from a contractor pur-
suant to the retained percentage pro-
visions of a public works contract
and does not include amounts held
by the municipality pursuant to other
provisions of the contract, such as
moneys representing liquidated
damages to which the municipality
would be entitled in the event of de-
fault by the contractor. Op 77-515.

— second-hand and
surplus supplies

The New York State Thruway Au-
thority, being a ‘‘public benefit cor-
poration,”” would come within Gen-
eral Municipal Law §103(6), and,
therefore, a town may purchase

. second-hand and surplus supplies,

material or equipment from the Au-
thority without competitive bidding.
Op 77-238.
— specifications, mailing

A municipality may mail copies
of bid specifications to prospective
bidders. Op 77-401.

— used equipment

Cbmpelitive bidding is required
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where a municipality purchases used
equipment from a private individual
or corporation. Op 77-507.

Performance Bond

— cash or certified check

There is no reason why a low bid-

der on a municipal public works con-
tract cannot furnish cash or a cer-
tified check as a performance bond
inlieu of a surety company bond. Op
77-273.

Public Utility System

— equipment, referendum
requirements

The purchase by a city of equip-
ment for extensions to, and replace-
ment parts for use in, a public utility
system is not subject to referendum
requirements where such system
continues to be operated by a public
utility. Op 77-436.

COUNTY OFFICERS AND EMPLOYEES

Attorneys
-~ appointment, domicile

To be appointed to the office of
county attorney, an attorney must
have his domicile within the county.
Op 77-757.

Chief Fiscal Officer

— voluntary adminristrator
of small estate

The chief fiscal officer of a coun-
ty, who acts as a voluntary adminis-
trator of a small estate pursuant to
Surrogate’s Tourt Procedure Act Ar-
ticle 13, is not entitled to receive
commissions for his services. But
the chief fiscal officer is not required
to act as a voluntary administrator of
a small estate pursuant to Article 13,
Op 77-270. -

Compensation
— snow emergency

A county may pay salaried
employees their regular salaries for
days when the county buildings are
closed because of a snow emergen-
cy. Op 77-190.

Disability Benefits

— pregnancy, sick leave

A county which has not elected to
provide disability benefits for its
employees pursuant to Workmen'’s
Compensation Law Article 9 is not
required to pay disability benefits for
pregnancy. A county which has a
sick leave plan must grant sick leave
benefits for incapacitation caused by
pregnancy. Op 77-457.
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Reimbursements
— legal expenses

A county may not reimburse its
employee for legal expenses incusr-
red in defending against a criminal
charge based on acts allegedly
committed while on the job. Op 77-
929,

— stolen property

A county may not reimburse an
employee for the loss of tools which
were owned by him, used in his
employment with the approval of his
supervisor, stored on county prop-
erty and stolen therefrom. Op 77-
234.

Sheriffs
— mileage fees

A sheriff is not entitled to mileage
fees if the person to be served with a
paper cannot be located and no ser-
vice is actually made. Op 77-196.

— prisoner transportation

The county sheriff has the duty
and responsibility of transporting
prisoners who have been lawfully
committed to the custody of the
sheriff between the county jail and
justice court. A village which trans-
ports such prisoners is entitled to be

reimbursed by the county. Op 77-

613.

COURTS AND JUDGES

Family Court
— pins, psychiatric exam

Where an order of the Family
Court directs that a person in need of

supervision is to be remanded to a
hospital maintained by the State of
New York for psychiatric examina-
tion, the cost of maintenance, care
and treatment is a county charge. Op
77-390.

ENVIRONMENTAI:. CONSERVATION

Natural Surface Waterways

— obstructions, removal
1

A town has no duty to drain or

clear obstructions from natural sur-
face waterways to prevent flooding
unless the town caused the condi-
tion. Op 77-642.

T ——— G
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FEDERAL AID

Federal Revenue Sharing Funds
— capital reserve fund

Generally speaking, federal rev-

enue sharing funds may be paid into -

a capital reserve fund. Op 77-226.

Title II Funds
— highway truck purchase
Title II funds may not be utilized

to purchase a highway truck. Op
77-603.

— ordinance recodification
and revision

A town board must ultimately de-
cide whether Title II funds may be
used to pay the costs incurred in
connection with the recodification
and revision of the town’s zoning
ordinance. Op 77-147.

— salaries and fringe benefits

Title II moneys may be utilized
for the payment of employees’
salaries and fringe benefits. Op 77-
223.

FIREMEN AND FIRE PROTECTION

Contracts and Purchases
— fire-fighting apparatus

A county has no authority to
purchase fire-fighting apparatus for
the purpose of loaning the same to
villages and fire districts. Op 77-
106.

— municipal aid plan,
food and beverages

A city may purchase food and
beverages to be provided at the scene
of a fire, for both paid city firemen
and for volunteer firemen who re-

spond to a fire under a cdunty munic-
ipal aid plan. Op 77-753.

District Boundaries
—- extension, federal property

When a fire upon unprotected
federal land lying immediately adja-
cent to a fire district threatens homes
just within the district’s boundary,
firemen from the district may enter
upon the adjacent federal land to
prevent the fire from spreading to
such homes. Boundaries of the fire
district may be formally extended to
include some or all of the federal
property. Op 77-14.

¢ ek b

B I LI e

e S TN

D e e b

g e



202 DIGESTS OF OPINIONS

Elections and Meetings
— absence, telephone vote

A fire district commissioner who
is absent from a meeting may not
cast a vote thereat by telephone. Op
77-834.

— fire department officers

Fire district fire department meet-
ings for the election of fire depart-
ment officers must be conducted
and/or controlled by rules and regu-
lations prescribed by the board of
fire commissioners of the district.
Op 77-1003.

Fire Protection Contracts
— consent of volunteer company

Consent of a volunteer fire com-
pany is necessary to a fire protection
contract between a village and a
town. Op 77-143.

Personnel
— appointments

A fire district may not appoint a
‘‘deputy commissioner.”” Op 77-
834.

— compensation

A village may not give an annual
token sum of money to officers of a
volunteer fire department. If such
officers are compensated by the vil-
lage for their performance, either

partially or fully, they become paid
village firemen, and while so serv-
ing are not entitled to the benefits
accorded volunteer firemen. A paid
fireman, whether part-time or full-
time, must be a member of the NYS
Policemen’s and Firemen’s Retire-
ment System. Op 77-115.

— conferences and conventions

A village may, pursuant to Gen-
eral Municipal Law §77-b, pay up to
$50.00 of the registration fees for the
village fire department chief and as-
sistant chief’s attendance at the New
York State Fire Chiefs’ Convention,
if it is believed that their attendance
at such convention may benefit the
village. Op 77-585.

Real Property

— acquisition from
volunteer company

Where a fire district acquires real
property from a volunteer fire com-
pany, either by sale, condemnation
or otherwise, the proceeds of such
transaction become assets of the fire
company, irrespective of the source
of funds by which the property dis-
posed of was originally purchased.
Op 77-868.

— effect of codes or ordinances

A fire district, in constructing a
firehouse, is not subject to the town
building code or town zoning ordi-
nance. A fire district is required,

REEERITT
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however, to employ a licensed en-
gineer to prepare plans for a
firehouse costing more than $5,000.
Op 77-103.

Voiunteer Firemen

— emergency rescue and first
aid squad service

An individual who is a member of
a volunteer fire company and meets
the other requirements of General
Municipal Law §200 qualifies as an
exempt volunteer fireman, even
though he has spent all or part of his
required service period in "the
emergency rescue and first aid squad
(ambulance corps) of the fire com-
pany. Op 77-749.

— fingerprints
A fire district may take finger-

prints of -its volunteer- firemen for
records purposes. Op 77-834.

— qualifications

The five-year period of service
necessary for qualification as an
exempt voluateer fireman pursuant
to General Municipal Law §200

need not be a consecutive five-year
period of service. Op 77-802.

— restricted duty

The mere fact that a volunteer
fireman is on restricted duty, stand-
ing-alone, would not affect his enti-
tlement to benefits under the Volun-
teer Firemen’s Benefit Law. Op
77-88.

Water Supply and Distribution
— hydrants

Even in the absence of a written
contract, tine board of fire commis-
sioners of a fire district must pay a
claim submitted by a water company
for the use of fire hydrants in prior
years where the district has actually
used such hydrants. Op 77-931.

— taxes and assessmants

If a zone of assessment is sub-
sequently established covering the
area in which the hydrants are lo-
cated, the district may not charge
back the amount of such claims to
such zone of assessment. Op 77-
931.

HEALTH AND HEALTH SERVICES

City Laboratory
— bank credit card payments

There are circumstances under

which e city laboratory may accept
bank creilit cards for payment of
laborati 1y services rendered to out-
patients. Op 77-74.
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District Dissolution

— surplus funds

Surplus funds of a part-county

health district which has been dis-
solved and has no outstanding
liabilities may not be transferred to
the county general fund. Op 77-128.

INDUSTRIAL DEVELOPMENT AGENCIES

Contracts and Purchases
— use of town funds
A town has no authority to pay for

typewriter rental by an industrial de-
velopment agency. Op 77-779.

Property Acquisition
— corporate limits

The City of Hudson Industrial
Development Agency may not ac-
quire property owned by the city and
located outside the corporate limits
of the city. Op 77-166.

LIBRARIES

Property
—- impermissible use

A town library building may not
be used for a ‘‘Food Co-op.”” Op
77-152.

Pubiic Libraries
— board member-treasurer

A member of a board of trustees of
a public library may not be ap-
pointed library treasurer. Op 77-
125.

LICENSING AND REGULATORY POWERS

Municipal Froperty
—- damages, lizbility

A municipal corporation may not
enact & local law creating liability on
the part of parents and legal guar-
dians for willful acts of children re-
sulting in the damage or destruction

of municipal property and subjecting
said parents and legal guardians to a
civil penalty. Op 77-735.

Private Property

-- potential hazards

A municipality, in the exercise .«

;
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its police power, but subject to prin-
ciples of due process, may, by local
law, provide for the safeguarding,
repair or possibly demolition and

removal, by the owner, of vacant,
dilapidated buildings which are a
hazard to young children who enter
upon the premises. Op 77-444.

MUNICIPAL FUNDS

General Fund Revenues
— decedent’s funds

Moneys found on a decedent and

- turned over to the county treasurer

by a coroner pursuant to County Law
§678 become property of the county
as general fund revenue, but subject
to demand by the legal representa-
tives of the deceased within six
years. Op 77-255.

— illegal drug sale proceeds

_ Moneys which are the proceeds of
an illegal drug sale should not be

. returned to the ‘‘owners’’ thereof

but should be placed in the general
fund of the municipality holding
such moneys after it has been used as
evidence in a trial. Op 77-623.

Investments

"— idle funds

General Municipal Law §11 gov-
erns the types of investments that are
lawful for idle town moneys. Op
77-984.

Meetings and Gatherings
— annual awards dinner

A town may not pay for an annual
awards dinner to honor employees
having 25 years or more of service.
Op 77-667.

— jurors’ coffe¢ ‘break

A county may not pay for the
purchase of coffee and doughnuts
for grand jurors to be served at a
routine morning break during one of
their sessions. Op 77-801.

— potential business and
expansion relocation

A town may expend publicity
fund moneys to pay for rental of a
room, food, nonalcoholic beverages
and gratuities in connection with a
dinner or luncheon meeting to be
attended by area businessmen and
town officials for the purpose of dis-
cussing potential business expansion
and relocation in the town. How-
ever, such moneys may not be ex-
pended to purchase alcoholic bever-
ages for such meeting. Op 77-667.
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— pre-work meeting, town
oflicers and employees

The cost of coffee and deughnuts
to be served at a pre-work meeting of
certain town officers and employees
would not be a proper town charge
unless such meeting was imperative
and urgent business was being con-
ducted. Op 77-667.

— town problem, discussion

The cost of rental of aroom for the
purpose of conducting a public meet-

ing to discuss with town citizens vari-
ous town problems would be a
proper town charge. However, the
cost of refreshments at such a meet-
ing would not be a proper town
charge. Op 77-667.

Private Property
— retaining walls

A town may not expend moneys
for the purpose of constructing re-

taining walls to stabilize banks on
private property. Op 77-295.

MUNICIPAL OFFICERS AND
EMPLOYEES, GENERALLY

Disability Benefits
—- accrued sick leave

Municipal employees do not con-
tinue to accrue sick leave while re-
ceiving Disability Benefits or
‘Workmen’s Compensation unless an
express provision in the individual
plan or collective bargaining agree-
ment so authorizes. Neither Disabil-
ity Benefits nor Workmen’s Com-
pensation awards are subject to
payroll deductions for items such as
union dues or hospitalization. Op
77-841.

Membership Dues
— engineering organization

A municipality may not: pay the
membership dues of an engineer in

an engineering organization where
such organization is not composed
exclusively of municipal officials
and where the primary objective of
such organization is not local gov-
ernment efficiency. However,
where a municipality’s governing
board is of the opinion that joining
such an organization would help im-

! prove municipal government func-

tions through the receipt of litera-
ture, etc., the municipality itself
may join and pay the necessary fees.
Op 77-399.

Mileage Allowances

— parking expense
reimbursement

A municipality that authorizes
payment of a mileage allowance to
its employees for use of private au-

DIGESTS OF OPINIONS 207

tomobiles on municipal business
may, in addition to the mileage al-
lowance, reimburse employees only
for those parking expenses which are
actually and necessarily incurred

while on municipal business. Op
77-578.

Separation From Service

— accumulated and unused
sick leave

The conversion of accumulated
and unused sick leave into cash upon
separation from service may be pro-
vided for only pursuant to formal or
informal collective bargaining
negotiations. Op 77-924.

MUNICIPAL PROPERTY

Convention Center Construction
— public subscription campaign

A city may not sponsor a public
subscription campaign to finance

construction of a convention center,
Op 77-292.

Village Gravel Pit
— sales to private individuals

A village may not sell gravel from
a village gravel pit to a private indi-
vidual unless such gravel is no
longer necessary for village pur-
poses. Op 77-471.

NEWSPAPERS

- Designation

— editor-village mayor

A prohibited consflict of interest
does not exist where the owner and
editor of a local newspaper, which is
designated as the official newspaper
for the village, is also the mayor of
the village. Op 77-334.

— qualifications

A newspaper which is published
in a town and satisfies the other
statutory qualifications to be desig-
nated as the town’s official paper is
not disqualified because it is actually
printed outside the town. Not all
legal notices are required to be pub-
lished in the official paper; the town
should comply with the particular
statute requiring notice. Op 77-681.
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PARKS AND RECREATION

Bicycle Paths

— construction, general
fund charge

A town board may direct the town
superintendent of highways to con-
struct bicycle paths utilizing town
highway employees, but the expense
of such construction is a general
fund charge. Op 77-985.

Denations

— conditional v. unconditional

Whether or not a town is obligated
to honor a request to return a gift of
money depends upon whether such
money was donated conditionally or
unconditionally and, if donated con-
ditionally, whether such conditions
have been complied with. Op 77-
481.

— private beach organization

A town board on behalf of a park
district may accept the donation of a
clnbhouse from a private beach or-
ganization where such organization
reserves for itself the right to have
exclusive use of such clubhouse for
certain limited periods of time. Op
77-482.

Gas Wells

— gas pooling or spacing
unit agreement 1

A municipality may enter into a

gas pooling or spacing unit agree-
ment whereby municipal parklands
are used in such pool, and gas under-
lying such lands may be extracted in
exchange for a portion of royalties,
so long as any actual drilling is donc
on nonparklands. Op 77-430.

— lease, municipal parklands

Absent specific legislative au-
thorization, a municipality may not
“‘lease’’ municipal parklands to a
private natural gas company for the
purpose of drilling a specified and
limited nuinber of gas wells. Op
77-430.

Municipal Golf Course

— reduced fees, senior citizens
A city may establish a reduced fee

schedule for the use of the municipal

golf course by senior citizens. Op
77-266.

Municipal Park

— limited use

Where a park is expressly created
and maintained by a municipality
solely for its residents with munici-
pal funds, it would not be improper
for the municipality to limit use of
the park (o s own residents. Op
77-631.

R
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Town-Established Commission
— employment of director

Where a town board has estab-

lished a recreation commission, the
commission and not the town board
has the authority to employ a recrea-
tion director. Op 77-409,

POLICEMEN AND POLICE PROTECTION

Coliective Bargaining

— accumulated unused sick
leave, conversion

The parties to a collective bargain-
ing agreement which provides for
conversion of accumulated, unused
sick leave into cash upon retirement
should make the determination as to
the method for making such cash
payments. There is no prohibition
against the parties agreeing to make
such payments over a period of sev-
eral years after retirement rather than

as a lump sum upon retirement. Op
77-564.

Personnel

— compensation, military leave

A town policeman on military
leave must be paid his full salary, for
up to 30 days’ ordered military duty,
and niot the difference between that
and his pay for military service. Op
77-567.

-— disability, overtime
compensation

A police officer who is out of
work as the result of injury or illness
incurred in the line of duty, and who

is receiving his full salary during
such period of disability, is not enti-
tled to overtime compensation
where such officer is subpoenaed to
appear in court to testify as a police
officer. Op 77-330.

— off-duty employment

Even if proposed off-duty

" employment as a security guard

meets the requirements of General
Municipal Law §208-d, a police of-
ficer should not wear a city uniform
and firearm while employed at his
off-duty job. And a city may prohibit
police officers from wearing city-
issued firearms and police depart-
ment uniforms as a condition to ac-
cepting off-duty employment. Op
77-2176.

— reinstatement, earned
vacation credits

A police officer who is reinstated
in his job after removal is not entitled
to vacation credits which might
otherwise have been earned during
the period of his suspension. Vaca-
tion credits accrued prior to such
removal should not be charged for
any time attributable to the officer’s
enforced absence. Op 77-738.
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— retiree-city councilman

A retired police officer who sub-
sequently is elected city councilman
is entitled to receive the full com-
pensation of such office without dim-
inution of his retirement allowance
and without prior approval by the
State Civil Service Commission. Op
77-535.

— transfers, time credit

A village policeman transferred to
a town police department should re-

ceive credit for time served in his
former department for purposes of
starting grade. Op 77-49.

— widows’ pensions

A village may not, without State
legislative authorization, adopt a
local law providing for additional
supplemental pension payments to
widows of deceased retired police-
men which would result in total pen-
sions exceeding $1,200 per year. Op
77-181.

SCHOOLS AND SCHOOL DISTRICTS

Board of Education
— member, interests in contract

Where a member of a school dis-
trict board of education is an officer
of a bank and employed in the main
office thereof, he does not have a
prohibited interest in the designation
by the school district of a branch
office of such bank as the depository
of district funds. Op 77-504.

Finances

-— salaries, insufficient
appropriations

Where appropriations in the
budget of a union free school district
are insufficient to pay for t?achers’
salary increases negotiated sub-
sequent to the levy and collection of

the annual tax, necessary moneys
therefor may be obtained either by
the issuance of budget notes or by
the levy of a supplemental tax sub-
ject to the approval of the school
district residents. Op 77-284.

Libraries
— bonding requirements

The school district treasurer and
the board of education have no duty
or obligation to ascertain that the
school district library treasurer’s
bonding requirements, if any, have
been met. Op 77-891.

— definition
A schooi district library is a *‘pub-

lic library’’ as such term is defined in
Education Law §253(2). Op 77-891.
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— finances

Where school district library
moneys are paid over to the library
treasurer pursuant to Education Law
§259(1), the school district treasurer
and board of education have no
further responsibilities with respect
to such moneys. Op 77-891.

— liability insurance

The board of trustees of a school
district public library possesses im-
plied authority to purchase liability
insurance to protect such trustees
from claims arising out of the per-
formance of their duties. Op 77-76.

Real Property
-— city firre prevention code

It would seem that the provisions
of acity fire prevention code, includ-
ing restrictions therein with respect
to blasting operations, are not
applicable to the construction of a

new school building for the city
school district. Op 77-232.

— leases, zoning regulations

. A school district may lease real
property not currently needed for
school district purposes to a non-
profit community services organiza-
tion without regard to local zoning
regulations. Op 77-927.

Taxes and Assessments
—- business investment exemption

A school district located within a
town is not bound by the town’s de-

* termination to grant the ‘‘business

investment exemption’’ authorized
by Real Property Tax Law §485-b.
Op 77-755.

— siek leave, fica tax deductions

A school district must deduct
FICA tax from sick leave payments

to school district employees. Op
77-946.

SEWERAGE AND DRAINAGE

Proposed District
-~ permissive referendum

Atapermissive referendum called
to vote upon the question of estab-
lishing a proposed county sewer dis-
trict, if a majority of the voters
within that area of one of the towns
included within the geographical

area of such proposed district vote
against the establishment of the dis-
trict, but the proposition passes by a
majority vote in the other three
municipalities affected, so that the
total vote favors the proposition,
such town is bound by the majority
vote and must remain within the
jurisdiction of the district. Op 77-45.
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Taxes and Assessments
— formula, annual assessments

In a sewer district, the formula for
determining annual assessments
may be changed from year to year, if
the cost is assessed annually. Op
77-7917.

— sewer rents

Since sewer rents may be imposed
only by local law or ordinance, vil-
lage sewer rents may be increased
only by the adoption of a local law,
and both public notice and a public
hearing are required before such
schedile may be increased. Op 77-
472.

STATE AID

Payment

— town and village

State aid to a town which includes
avillage within its boundaries is paid

in two separate checks — one for
purposes of the town-wide general
fund and the other for expenditures
from the part-town general fund. Op
77-883.

STREETS AND HIGHWAYS

Collective Bargaining
— nonparty superintendent

A town highway superintendent is
bound by the provisions of a collec-
tive bargaining agreement entered
into between the town and highway
department employees, regardless
of whether he was a party to such
agreement. Op 77-697. -

Contracts and Purchases
— gravel pit, financing
A town is authorized to purchase a

gravel pit for highway and town
dump purposes and finance the

purchase thereof pursuant to the
Local Finance Law. Op 77-21.

— highway equipment repairs

Where the town superintendent of
highways has made a truly good-
faith determination that the cost of
repairs of highway equipment will
not exceed $3,500, and such repairs
do exceed $3,500, then the failure to
comply with competitive bidding
requirements will not prohibit pay-
ment under such contract. Op 77-
587.

— highway truck, current funds

A. town may finance the purchase
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of a highway truck through current
funds, despite the fact that a bond
resolution was adopted to finance
the purchase of the vehicle. Op 77-
813,

Personnel
— compensation, increase
In the absence of a local law, the

town board may not increase the sal-
ary of the elected highway superin-

tendent in excess of the amount
specified in the notice of hearing on
the preliminary budget. Op 77-860.

Private Streets
«~— dedication, snow removal

A village may not accept dedica-
tion of private streets by means of an
easement for the sole purpose of

providing snow removal services.
Op 77-816.

TAXES AND ASSESSMENTS

Collection and Compromise

— delinquent grade crossing
elimination charges

In the absence of proper authori-
zation from the State, a county may
not compromise the amount of de-
linquent grade crossing elimination
charges owed to the State by the
Penn Central Railroad. Op 77-434.

— escrow account

A town may not accept moneys
from town residents to be held in
escrow for the future payment of real
property taxes. Op 77-63.

— incorrect assessments

Where a tax certiorari award re-
ducing the assessment on a parcel of
property is received after town-
county or school district taxes based
upon the incorrect assessment have

been levied but before such taxes
have been paid, the receiver of taxes
may correct the tax roll and tax bill to

reflect the lower assessment. Op
77-521.

Where taxes are collected in two
installments and a tax certiorari
award reducing the assessment on a
parcel of property is received after
the first installment has been paid
but before the second installment is
due, the receiver of taxes may cor-
rect the tax roll and tax bill so that the
second installment payment will re-

flect the lower assessment. Op 77-
521.

— interest-free period,
extension

There is no authority for extend-
ing the time during which real prop-
erty taxes may be collected without
interest beyond January 31, and such
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authority may not be provided by the
adoption of a local law. Op 77-101.

— partial payment |

A village treasurer may not accept
payment of less than the full amount
of taxes and assessments levied
against a particular parcel of prop-
erty. Op 77-274.

— school taxes, relevy,
payment

A county treasurer is not required
to pay a school district the school
taxes he receives prior to relevy until
the first day of April. Op 77-972.

Exemptions
— business investment

The exemption provided by Real
Praperty Tax Law §485-b does not
include special assessments, water
rents or sewer rents, Op 77-137.

— nys urban development
corporation

Where real property is acquired
by the New York State Urban De-
velopment Corporation after taxable
status date but before lien date, the
exemption provided by McKinney’s
Unconsolidated Laws §6272 would
take effect at the beginning of the tax
year for which the next ensuing tax-
able status date determines tax liabil-
ity. The taxable status of sugh prop-
erty would not change if the Urban
Development Corporation conveys

S e g g e 1 e

the property to a subsidiary housing
company. Op 77-569.

— permissive referendum

A local law amending a local law,
adopted pursuant to Real Property
Tax Law §467 to amend the
maximum income limitation for
eligibility for the partial exemption
from real property taxes granted to
persons 65 years of age or over by
such section, is not subject to a per-
missive referendum. Op 77-81.

— veterans

An unremarried widow of a vete-
ran is eligible for the veterans’
exemption where title to exempt
property has passed to her upon the
death of the veteran, or where she
purchases real property with eligible
funds. Op 77-626.

The only relatives of a veteran en-
titled to the veterans’ exemption
when exenipt property of a deceased
veteran passes to them are the unre-
married surviving spouse, depen-
dent parents and children under age
21. Op 77-626.

The exempt property need not be
the residence of the veteran in order
to qualify for the exemption. Op
77-626.

Persons seeking the veterans’
exemption need not be residents of

New York State. Op 77-626.

There is no requirement that real
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property subject to the veterans’
exemption be improved property.
Op 77-626.

Fereclosure Proceedings
— conveyance of title

Where a city conveys title to real
property acquired through in rem
foreclosure proceedings brought
pursuant to Real Property Tax Law
Article 11, the city must sell such
property to the highest bidder re-
gardless of the fact that such bidder
is a tax-exempt entity. However, a
city may not sell such property to a
tax-exempt entity subject to certain
conditions, such as an agreement
that such entity will make payments
in lieu of taxes. Op 77-254.

Personnel
— appointments

In order for a town councilman to
be appointed to fill a vacancy as ap-
pointive assessor of the same town,
he would first have to resign as
councilman. Op 77-207.

— assessors

There is no legal requirement that
an assessor accept appointment as
chairman of the assessors, and there
is no provision of law that would
prevent an assessor who has been
designated as chairman from resign-

3]
—
w

ing that office. Op 77-101.

An individual appointed to fill a
vacancy in the position of appointed
assessor may not receive both the
salary of assessor and that of her
previous position, assessor’s aide.
The town board may, however, in-
crease the salary of an assessor dur-

ing the assessor’s term of office. Op
77-301.

— incompatibility of office

One person may not serve simul-
taneously as a town tax collector and
bookkeeper to the town supervisor.
Op 77-540.

Public Parking Area
—- operation and maintenance

Where a city establishes and oper-
ates a public parking area, the costs
of operating and maintaining such
parking area may be assessed and
levied agairist real property deemed
benefited by the improvement. Op
77-11.

Sales and Use Taxes
— eXCess revenues

When a town’s share of county
sales tax revenues exceeds the esti-
mate of such revenues applied to re-
ductior of county taxes, such excess
must be paid to the town by the
county treasurer. Op 77-78.
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Tax Sales

— conveyance, installment
purchase

There are circumstances under
which a county may convey its
tax-acquired property under an in-
stallment purchase arrangement. Op
77-272.

— county treasurer, exclusion
of third-party bidders

Although the point is niot clear, it
would seem that a county treasurer
may, depending upon the cir-

cumstances before him, purchase
less than an entire parcel at a tax sale
where third-party bidders have been
excluded. Op 77-747.

— redemption period

Where the period for the redemp-
tion of real property from a tax sale
expires on a Saturday, the provisions
of General Construction Law §25-a
operate to extend the expiration date
to the following Monday, and pay-
ment of the amount necessary to
redeem the property on Monday
constitutes timely redemption. Op
77-67.

TOGWN BOARDS

Personnel

— deputy supervisor,
appointment

The provision that if the super-
visor fails to appoint a deputy super-
visor within five days after a va-
cancy occurs in the office of deputy
supervisor, the town board may
make an appointment to fill the
vacancy, is directory only. If the
town board fails to exercise such
prerogative and does not make the
appointment, the supervisor con-
tinues to have the right to do so. Op
77-655.

Powers and Duties

. . o b
— appointments, investigative
committee

A town board may not appoint
town residents to scrve on a commit-
tee, the purpose of which is to
investigate the operation and proce-
dures of the town pclice department.
Op 77-969.

— assessors’ valuations

The town board may not review
the actions of the town assessors
involving the judgment of such as-
sessors with respect to the valuation
of real property within the town. Op
77-333. '

— competitive bidding,
prior resolution

A . prior resolution of the town
board is needed before a public

e N : g
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works contract is competitively bid.
Op 77-558.

— easements, town
right-of-way

The consent of the superintendent
of highways is not required before a
town board, by resolution subject to
permissive referendum, may convey
an easement on the town right-of-
way. Op 77-998.

— tax collector’s office,
re-creation

In order to re-create the office of
tax collector, a town board must do
so by local law, and a resolution
purporting to do so would be a
nullity. Op 77-974.

— town clerk,
additional duties

The town board may prescribe
that the town clerk perform clerical
duties for the town justice as part of
her official duties; in the alternative,

. the board could create the position of

clerk to the justice and appoint the
town clerk to such position (subject
to civil service rules). Op 77-990.

Special Meetings
— clerk’s absence

The town clerk’s absence from a
lawfully convened special meeting
of the town board does not render
invalid resolutions adopted at such
meeting. Op 77-192,

TOWN OFFICERS AND EMPLOYEES

Attorneys

. — term of office

Notwithstanding  Municipal
Home Rule Law § 10(1)(ii)(d)(3), a
town may not fix the term of office
of town attorney for a term inconsis-
tent with that provided in the Town
Law. Op 77-924.

Compatibility of Office
— councilmen
In a situation where a fire district

is coterminous with the entire unin-
corporated area of a town, there is no

incompatibility between the offices
of town councilman and member of
the board of fire commissioners. Op
77-332,

The same individual may simul-
taneously serve as town councilman
and administrator in the county de-
partment of buildings and grounds.
Op 77-360.

Constables
-— appeointments

A town of the first class may ap-
point constables in the exercise of its

home rule powers. Op 77-177.
A town of the first class may, by
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local law, abolish its police depart- Interest in Contract — traffic infractions office of town manager are general
ment and provide for the appoint- L A i town charges. Op 77-524.
ment of constables. Op 77-531. — building inspector Where a town justice has imposed
a fine Yor a traffic infraction against a R !
S . emoval F
A town building inspector does : defendant who has appeared by mail al From Office |
Disability Benefits not have a prohibited interest in his and waived arraignment, the justice  __ ¢oyr¢ application
own contract of employment with may not, at a subsequent time on his p

. e e s the town as clerk of the works for own motion, summarily ch th

— insurance coverage, limitations k ) ) y change the Wh t ; : :
’ renovation projects for the town ha‘ll P sentence to conditional discharge. any m?srfoidzzn;2?:;;;;5:1:3021"
A town which provides disability and town highway garage, nor is Op 77-412. ’ )

malfeasance or malversation in of-
fice, he may be removed from office
by application to the State Supreme

such an arrangement otherwise pro-

insurance coverage for its officers -
hibited. Op 77-582.

and employees need not cover all — training courses

g oy =

such officers and employees but may ) Court. Op 77-101.

cover only certain classes thereof so ~ — SUPErVISOY : A town must reimburse a town

long as any such classification is not . . o } justice for the actual and necessary

arbitrary and has a reasonable basis. Where atown is leasing a building expenses incurred while attendinga ~ Working Conditions :

Op 77-845. from ““e person to 'whom the town training course required by law, Op
supervisor has sold it, and where the 77-760. — employees’ comfort and %
Jease was actually executed and the convenience .

. term began before the supervisor , ;

Elective Officers sold the buildir?g to the town’s les- Managers A town may, under proper cir- ;

J— compensaﬁon Sor, [he SUPCI‘V]SOI’ may well have a_ cumstances, purchase one or more
prohibited interest in the lease, de — salary and expenses refrigerators for the convenience of

pending on underlying cir-

umstances. Op 77-296 town employees while on the job.
cums . -296.

Elective town officers may not re-
The salary and expenses of the Op 77-247.

ceive extra compensation above the
amount of their annual salaries for
performing additionai services. Op
R ustices .
77-262. Justi TRAFFIC AND TRAFFIC CONTROL
— commutation expenses

- f .
Incompatibility of Office Generally and Traffic Law and the General

A town justice may not recover Municipal Law. Op 77-138.

— elector reguirement mileage expenses for commuting be- .
tween his home and court. A super- — local law requirement

A person may not simultaneously visor may refuse to sign a check for " ) School Crossing Guards
hold the office of town councilman  such travel expenses, even if the ; A village may, by local law, adopt
of one town and part-time zoning claim is audited and approved by the traffic regulahons anfi speed limits — absence of joint agreement
enforcement officer of another town  town board. Op 77-322. as authorized by applicable sections ~
because a town officer must be an - of thf:Vehlcle and Traffic Law, and Absent a General Municipal Law
elector of the town and there is no -— compensation : f the d'Str}bUtio” of fi.nes E_md penalties Article 5-G agreement, a town may
way in which he can be an el$ctor of to the v1llagf’, for violations of vehi- not employ school crossing guards
two towns at the same time. Op 77- The salaries of town justices need ; cle z.md traffic Vla.ws are governed by in a village located within the town
373. not be equal. Op 77-889. pertinent provisions of the Vehicle even where the town is providing
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police protection to such village. Op
77-668.

— permissive statute

The provisions of General Munic-

ipal Law §208-a are permissive, and
a village is not required to provide
school crossing guards. In addition,
there is no authorization for school
districts to provide school crossing
guards. Op 77-277.

~ VILLAGE OFFICERS AND EMPLOYEES

Clerks
- compensation

A village board may use legally
available moneys to increase the vil-
lage clerk’s salary during the fiscal
year and also to fund the salary for a
newly created position of clerk-
typist in the village clerk’s office.
Op 77-896.

Interest in Contract
— real property sales

Where a village sells real property
to a not-for-profit corporation and
the village mayor, an attorney, is
associated in a professional corpora-
tion of attorneys with an individual
who is both attorney for and director
of the not-for-profit corporation, no
prohibited interest in contract arises:
Op 77-285.

Justices
— abolition of office

A village may abolish the office of
village justice only by a resolution or

local law subject to a permissive ref-
erendum. Op 77-271.

— appointment

There is no legal prohibition
against the appointment of an indi-
vidual as acting village justice when
the individual’s brother is a police
sergeant in the same village, How-
ever, if the acting justice must fre-
quently disqualify himself from
hearing matters, then it might be im-
practical for him to serve as acting
village justice. Op 77-258.

Mayors
— powers and duties

A village mayor, cither as execu-
tive officer or as an ex-officio police
commissioner, is not authorized Lo
issue summonses or appearance
tickets. Op 77-725.
Retirees
— group life coverage

A village may not continue group

life insurance for its employees after
they retire. Op 77-156.

TR
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Sick Leave Payments
— fica tax deduction

A village must deduct FICA tax
from sick leave payments paid to
village employees. Op 77-326.

Trustees
— conflicts of interest

A prohibited conflict of interest
does not arise where a member of the
village board of trustees is also the
president of a volunteer fire com-
pany which contracts with the vil-
lage for fire protection. Op 77-334.

— interest in
village-owned property

A village may convey its interest
in a pareel of land to a village trustee
in exchange for the granting to it of
an easement over land owned by the

trustee, provided the consideration
to be paid for the parcel and the value
thereof do not, in each case, exceed
$100, or, if in excess of said sum,
the transaction is approved by the
Supreme Court. Op 77-714.

—— official use of
private car

The mayor and trustees of a vil-
lage may be compensated for official
use of their private cars only by one
of two methods: (1) by reimburse-
ment for actual and necessary ex-
penses; or (2) by a reasonable
mileage allowance. Op 77-208.

— powers and duties

In the absence of an appointed
board of fire commissioners, a vil-
lage board of trustees performs the
functions which would normally be
performed by the board of fire com-
missioners. Op 77-143.

WATER SUPPLY AND DISTRIBUTION

Finances

— bill payments,
bank-agent

The board of commissioners of a
water district may permit district
customers to pay their water bills
through a bank, acting as their agent,
provided there is no charge to the
district, Op 77-395.

— capital reserve fund,
town district

Except in a suburban town and
except pursuant to certain special
acts, no capital reserve fund may be
established on behalf of a town water
district. Op 77-657.

— surplus funds

Surplus moneys in a village water
fund may not be accumulated and
carried over from year to year, Op
77-280.
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Joint Agreements
— town-village

A village and a town may enter
into an agreement pursuant to which
the town will assist the village in the
repair and improvement of the vil-
lage water system, provided the
town is reimbursed for its expenses.
Op 77-376.

Personnel

— hospitalization and
medicare premiums

A water district may pay the hos-

pitalization insurance premiums for
all its active and retired employees
either under a local plan or as a par-
ticipant in the State-wide plan. In
addition, a water district may reim-
burse active and retired employees
for medicare premiums where such
district pays hospitalization insur-
ance premiums for its active and re-
tired employees either under a local
or State-wide plan, Op 77-312.

ZONING AND PLANNING

Deeds

— recordation, prior stamping

A town may not require all deeds
of land within the town to be submit-
ted to a town official for stamping
prior to their recording in the county
clerk’s office. Op 77-116.

Finances

— modification of annual
appropriation

A participating county in a reg-
ional planning board may not mod-
ify its annual appropriation for plan-
ning board purposes during the fiscal
year for which such appropriation
was made, Op 77-311.

Performance and .
Maintenance Bonds

— improvements,
private ownership

A town may not require a de-
veloper of a condominium to furnish
a performance bond, long-term or
otherwise, to insure the installation
of improvements which will remain
in private ownership. Op 77-517.

Personnel
— compensation

A village may provide for com-
pensation of the members of the
planning board, Op 77-90.

— residency requirements

A town planning board member
must be atown resident, Op 77-338.

Subdivision Plats
— approval

A village may not approve a sub-
division plat until the specified im-
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provements are conmipleted by the
developer or a performance bond is
furnished. Op 77-31.

Subdivision Regulations
— deed of record

When a subdivider conveys a lot
without first obtaining approval of
the subdivision, a town may not
bring an action against the county
clerk to remove the deed of record.
Op 77-116.

— enforcement

A town may, by ordinance, en-

force its subdivision regulations
against a subdivider, who sells lots
without obtaining plat approval, by
imposing a civil or criminal penalty
or by denying building permits on
remaining lots. A town may also en-
join the subdivider from selling addi-
tional lots, Op 77-116.

- noncompliance,
innocent purchaser

It is doebtful that a town may deny
a building permit to, or impose other
sanctions against, an innocent
purchaser for value of a lot from a
noncomplying subdivider. Op 77-
116.
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