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Preface

The National Institute of Law Enforcement and Criminal Justice,
the research arm of the lLaw Enforcement Assistance Administration,
is sponsoring a field test of the concept of structured plea
negotiations which has been proposed as & means of:

e implementing a process of plea negotiations
that is equitable to all parties such as the
victim and the defendant by making the
process more explicit and open;

® implementing a procedure which is efficient and
benefits the court system as a whole by reduc~
ing processing time and delays;

e developing an effective plea negotiation system
which increases the victim's and the defendant‘'s
perception of legitimacy and fairness in the
process.

The basis for the field test is a Program Test Design, a
Jocument with detailed specifications of selected program
elements. The goals of each field test effout are to determine
the effectiveness of these elements or program strategies in
multiple settings and to examine their transferability to other
jurisdictions.

A number of single, local court systems of general trial juris-
diction have experimented with the development and implementa-
tion of various forms of structured plea negotiations. In
order to assess the feasibility of the concept, the National
Ingtitute has devised a test design which will ianvolve selected
courts within one jurisdiction in three different states. Both
processes of development and implementation as well as their
outcomes will be évaluated by the Institute.
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I. INTRODUCTION

For many years, quilty pleas have played a significant part in
the processing of cases through the criminzl justice system.
Surveys conducted during the 1920's indicated that cver three-
fourths of the felony cases in major cities such as Chicago,
Detroit, log Angeles and Denver were terminated by plea rather
than trial. Although guilty pleas were numerous, there was
little activity visible to the casual obgerver that described
the operations of the decision-making process that resulted i
these pleas. In some instances, the very existence of any
process to resolve cases before trial has been denied.

Although terminology varies considerably between and within
jurisdictions, the phrase "plea bargaining” has been used to
indicate the process through which an agreement to plead guilty
is made in return for some consideration by the government.

Two forms of plea bargaininq--explicit and implicit--were
identified by Donald Newman in 1966, An explicit plea
bargain is one that occurs after negotiations between the
defendant (through an attorney) and the prosecution. The type
of concession which is sought can vary widely but frequently
iavolves a charge reduction, a sentence recommendation, a

1 Rlbert Alschuler, "Plea Bargaining and Its History," confer-
ence discussion paper presented at the Specizl National Workshop
on Plea Bargaining, French Lick, Indiana, June 15-17, 1978.

2 Herbert S. Miller, ¥illiam F. McDonald, James A. Cramer,

Plea Bargaining in the United States, Georgetown University Law

Center, (Washington, D.C., Government Printing Office, 1978) p. 4.

3 Donald Newman, Conviction: The Determination of Guilt or
Innocence Without Trial, (Boston: Little, Brown & Co.,. 1966).




- promise not to oppose a reguest for leniency or other specific
considerations, implicit bargaining does not involve direct
negotiations for concessions. Defendants plead guilty in these
situations because they have observed or have actually been
Ainformied that. the puniahment will be more severe if they are
convicted after trial.

Whather plea bargaining is primarily explicit or implict in any
particular jurisdiction, it is frequently conducted behind the
scenesg, away from any public or judicial scrutiny. Plea
bargaining has generally been a secretive process that has led
many citizens to doubt the integrity of the judicial systen
since it appeared that "deals” were beir 3 made daily at the
expanse of the victims of crime and society as a whole. Not
only was plea bargaining conducted in private, but the partici-
pants were not guided by any recognized standards nor was there
any form of appeliate review of the negotiating process.

in the 1960's, national attention began to focus on the issues
raised by plea bargaining. In 1967, the President's Commission
on Law Enforcement and Administration of Justice supported

the concepg of plea bargaining but pointed out the need for
standards. The next year the American Bar Association
recommended standards to make the plea bargaining process more
subject to judicial acrgtiny and to lessen the secretive

nature of negotiations.’

The National Advigory Commission on Crindinal Justice Standards
and; Goals did not accept the view of plea bargaining as a
necessary component of the criminal justice process. In 1973,

4 Miller et al, pp. 6=7.

5 President's Commission on lLaw Enforcement and Administra-
tion of Justice, The Challenge of Crime in a Free Society
(Washington, D.C.: Government Frinting Cffice, 1967).

6 American Bar Association Project on Standards for Criminal
Justice, Standavds Relating to Pleas of Guiity, Approved Draft.
{(Chicago: 1968). '
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this Cormission targeted 1978 ag the year by which all plea
bargaining would be eliminated. Although some jurisdictions
are currently involved in efforts to eliminate plea bargaining
or at least certain categories of it, this goal has generally
not been adopted on a wide scale. The notes accompanying the
proposed amendments to the Federal Rules of Criminal Procedure
in 1974 typified the more common attitude towards plea bargain-
ing and gave scme insight into the lack of response to the NAC
goal. The notes spoke of the "increasing acknowledgment of
both the inevitability and the propriety of plea agreements" and
referenced recent court decisions describingy plea bargaining as
"an essential component of the administration of justice.
Properly administered, it is to be encouraged.” Santokello v.
New York 404 U.S. 257, 260 (1971). Chief Justice Warren Burger
has estimated that, since 90 percent of all felony cases are
regolved by guilty pleas, a 10 percent resduction wculd double
court costs and an additiongl 10 percent decrease wori.d triple
the workload of the courts.

In 1975, recognizing that little empirical research on plea bar=-
gaining existed, the National Institute of Law Enforcement and
Criminal Justice of LEAA (NILECJ) undertook several efforts to
begin to build a solid base of knowledge. NILECJ commissioned
Georgetown University Law Center to conduct & study focusing on
the nature and extent of plea bargaining throughout the United
States. For purposes of the study the researchers developed a
sufficiently broad definition to encompass the variations of
plea bargains: bplea bargaining involved "the defendant's agree-
ment to plead guilty to a criminal charge with the reasonabl
expectation of receiving some consideration from the state.”
Twenty-five countieg and the state of Alaska were visited as
part of this research. The major findings of this study were
that plea bargaining occurred in some form in almost every
jurisdiction studied, that overt negotiations were the most
frequent type of plea bargaining and that, in many jurisdictions,
judges were actively involved in the negctiation process.

7 National Advisory Commission on Criminal Justice Standards
and Goals, Task Force Report on the Courts (Washington, D.C.:
Government Printing Office, 1973).

8 Miller et al, p. 23, "

9 Miller zf; 2!._., Pe 4,



Another Institute-~funded research project involved the implemen=-
tation and evaluation of a pretrial settlement conference in
Dade County, Florida conducted by researchers from the -Biver-
sity of Chicago Center for Studies in Crimimnal Justice.

The design of this conference was based on the proposals of
Norval Morris in The Future of Imprisonment. Morris
recommended a pretrial conference to discuss the settlement of

a case in which both the victim and defendant would be permitted
to participate. In the Dade County project, victims, defendants
and the police were given the opportunity to attend the confer-
ence. The project studied the impact of the test procedure on
case processing and measured the satisfaction of the partici-
pants with the process and the outcome. The results of this
evaluation were in part inconclusive, due to a variety of
factors, including low rates of attendance by the lay partici-
pants and the existence of a similar pretrial process before

the test was implemented. The research did, however, serve to
dispel several common misconceptions about structured plea
negotiations. There were no emotional outbursts between victim
and defendant that disrupted the proceedings. The presence of
lay participants did not hinder the development of realistic
outcomes as had lkeen feared. Defendants did not report feeling
that they were coerced into an agreement by the presence of a
judge. Basically, the Dade County experiment proved that
structured ples negotiations can work but left open questions
relating to the impact of such a procedure.

A later study of plea bargaining in the District of, Columbia
Superior Court systewzwas conducted by the Institute for Law
and Social Research, again with NILECJ funding. The

10 Wayne A. Kerstetter, Anne M. keinz, Pretrial Settlement
Conference: An Evaluation Report, Center for Studies in Crim-
inal Justice, the University of Chicago, December 1978.

11 Norval Morris, The Future of Imprisonment, (Chicago:
University of Chicago Press, 1974) .

12 william M. Rhodes, Plea Bargaining: Who Gains? Who Loses?,
Draft Report, PROMIS Research Project Publication 14, Institute
for Law and Social Research, May, 1978 (not yet published).

-
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study examined probable outcomes if cases went to trial rather
than being settled by plea bargains. 2aAn analysis of gains and
logses by the prosecutor, the defendant and the public was
developed. The researchers were able to predict that a fairly
significant chance of acquittal existed if in fact the defendant
had gone to trial. Sentencing concessions for most type: of
cases were relatively infrequent so the defendant did noi gain
lenient treatment by his plea. A plea bargain was less costly
than a ¢rial on the resources of the prosecutor.

Finally, in the summer of 1978, NILECJ funded Stanford Univer-

sity to conduct a conference reviewing the current research on s
plea bargaining and identifying future research needs. leading
authorities in the field held discussions at French Lick,

Indiana. The proceedings of this conference will be published

in the near future.

All of the research that has been done on the subject of plea
bargaining indicztes that it is likely to remain part of the
processing of criminal cases in most jurisdictions for the
predictahle future. In order to obtain additional information
concerning the impact of this process on the system and society,
the National Institute in 1979 and 1980 will conduct a carefully
designed test of a structured plea negotiation conference in
several selected jurisdictions. The following material
Gescribes the purpose and design of this structured conference
and the method of evaluation.

LAY



II.  PURPOSE OF THE STRUCTURED PLEA NEGOTIATIONS TEST

The Dade County pretrial settlement conference was developed tc
test the feasibility and impact of a particular type of struc-
tured plea negotiations. Although many of the concerns that -
were raised about the feasibility of this project proved to ke
unfounded, it was very difficult to measure the benefits of .the
pretrial conference. Research resvlts were mixed in all
categories of analysis. Since the experiment was conductad in
only one jurisdiction, it is hard to generalize the findings to
other sites. Conclusions about the effect of the process
within Dade County itself are also difficult to draw due to the
court's occasional use of a pretrial conference involving the
judge, prosecutor, defense counsel and giometimes the victim,

~ prior to the experimental project.

The experience in Dade County emphasizes the need to test
structured plea negotiations in several additional jurisdictions.
This will allow an analysis of the concept in multiple environ-
ments and will provide additional insight into the effects
resulting from a plea negotiation conference.

There are three goals to be assessed in the structured plea
negotiations test design. These goals are to increase the
equity, the efficiency, and the effectiveness of plea bargaining.
The test of the proposed design will allow each jurisdiction teo
determine whether the structured plea siegotiation conference
achieves the desired goals and objectives.

The first goal of structured plea negotiations is to implement
a process of ple& negotiation that is equitable to all parties
concerned. Specific objectives related to this goal are:




® to produce plea agreements that are Zore con=-
sigstent by making the process more explicit,
open, and subject to judicial review.

® To produce agreements that are fair to all
parties by providing victimg and defendants
the copportunity to present their views,
needs, and knowledge of the case within the
piea negotiation process. :

The second goal of the program is to implement a procedure that
is efficient and effects the court system as a whole. Asso-
ciated objectives of this goal are:

e To reduce the average time between initial
indictment and final case disposition.

® To reduce delays and minimize disruption
of court scheduling caused by plea
negotiations.

The third program goal, to develop an effective plea
negotiation system, incorporates the following objectives:

e To increase v ' tim perception ¢f legitimacy
and fairness of plea negotiztjons by involve-
ing victims in the process.

e To increase defendant perceprtion of legiti-
macy and fairness of piea negotiations by
involving defendants in the process.

X By implementing and evaluating structured plea negotiations in
a variety of jurisdictions, the impact of these objectives can
be assessed. Other jurisdictions can then use this research to
develop a formal approach to plea negotiations that is best
suited to their needs.
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III. FRE-CONFERENCE PROCEDURE

A. Intyoduction

In order to maximize”the proposed objectives of the structured
. plea negotiation conference it is necsgsary to spell out the
step-by=-step procedures leading up to the conference itself.

Some slight modification of this procedure may be necessary in
some sites. These modifications, however, should be made only
to comply with the local rules of criminal procedure and in no
case should changes be made in a way that would negate any of
the stated objectives of the program. $ince procecdure varies
from one jurisdiction to another, reference should be made to
the definitions contdained in Chapter VIII, page 32.

B. Step-by-Step Sequence of Events

(1) Following the initial court appearance of the defendant in
which-a plea is entered, test and control cases will be randomly
selected. Cases in which defendants are charged with capital
crimes will be excluded from the selection process.

This initial court appearance is the one made hy tiie defendant
in the court cf general trial jurisdiction and not one made in
a lower court for purposes such as a preliminary .hearing.

(2) . Immediately following selection, a staff member will
notify the test judge that a case has heen selected for inclu-
sion in the test group.

v



(3) For all test cases, the partidipating judge will notify
the prosecutor, defense counsel and the defendant that the case
has been selected for inclusion in'the test gyroup. Explanatory{
documents will be presented to the defendant and defense
counsel at this point. :

(4) At an early stage in the process, the judge will infomm
both defenss counsel and the prosecutor that any request for
postponement of the conference must be presented to the trial
judge at least 14 days before the scheduled date. In addition,
if the defense decides to cancel the conference, defense
counsel must inform the judge and the prosecutor at least 14
days in advance of the sgscheduled date. It will be presumed
that the conference will convene on schedule if it is not
specifically cancelled.

(5) It shall be the responsibiiity of the prosecutor in all
test casefi to contact the victim (where there is one} at least
14 days before the conference. A standardized procedure must
be developed by the Chief Prosecutor for this purpose: The
proceduro shall insure that:

(a) The victim is consulted about the, facts
of the case %nd possxble aJ*érnative
dispositiansg;

{(b) The vietim is invited, but'nbt required, to
attend the conference;

(c) The victim is provided information about
the conference and its purposes including
the fact that the victim has no authority
or control over the terms of the final'

. plea agreement.

(6) Immediately before the coriference, the staff of the gro-
ject will contact the prosecutor's office to obtain assurance
that the victim has been notified and has received all necessary
information. Where this has not occurred, the staff will be
required to perform this function.




(7) Between the period of arraigmment and the structured plea
negctiation conference all pretrial motions shall be filed and
discovery completed.

(8) For those cases assigned to a conference the prosecutor
must agree not to enter into plea negotiations except within
the conference structure,

(9) It =11l be the responsibility of the prosecutor to have
availabia at the conference a full, complete and official
police report for inspection and discussion by all parties. In
only one case will a police officer be permitted to attend the
confer¢nce. This is in the case of a victimless crime; the
police may appear in their capacity as the complaining witness
since there is no individual victim,

(10) If the conference is going to be held and the defendant is
in custody, the prosecutor will assist in having the defendant
brought from jail to the conference.

(11) If the defendant is out on bail, it will be the responsi-
bility of the defense counsel to notify the defendant of the
time and place of the conference.

(12) Both the proseciior and defense counsel who appear at the
structured plea negotiation conference must come to the meeting
with sufficient authority to institute closure on the case.

This does not mean that a final agreement cannot be subject to
approval by the Chief Prosecutor or the defendant. It means
that the prosecutor and defense coungel must come to the

~ conference with authority to resolve the case and are not: to

use the proceedings principally for the purpose of gathering
information which they were not able to obtain through formal
discovery procedures.

10




(13) A formal written record shall be permitted which will
congist of a list of the participants, the final disposition,
the terms of the agreement and other informaticn that ths

parties and judge agree upon.

(14) 1It is recommended that as a general rule, the structured
plea negotiation conference not be held in open court. This is
necessary in order to assure that the parties and counsel are

as open and candid as possible.

1



Iv. STRUCTURE OF THE CONFERENCE

The direction of the proceedings of the conference itself will
depend largely on issues in the individual case and the stylistic
differences of the judges. For example, the Dade County study
found that some conferences were relatively unstructured

whereas others were more controlled. These differences and the
individual characteristics will influence the process of the
settlement conference in any jurisdiction. Due to the very
nature of negotiations as spontaneous exchanges of ideas, it is
impossible to set forth a detailed outline of the proceedings

in a plea negotiation conference.

However, it is critical to note that the design developed for
this program must contain all necessary and required procedures
to safeguard the constituticnal rights of the defendant. The
test design is in no way intended to affect any of the existing
rights of the defendant. Many of thege rights are spelled out
in the following sections describing the roles of the various
participents.

It is useful, however, to indicate the range of topics that can
be oxpected to be discussed in conferences. Not every item
will be covered in every session, of course. On the average,
each conference in the Dade County project lasted approximately
ten minutes. These are potential topics for discussion in
conferences and include thoge issues raised during project
obgervations in Dade County:

e factual situation of the case
e prior record of the defendant

e personal/family/social information on the
defendant

e impact of the crime on the victim or society

12



® social services/treatment received by
the defendant

e special programs currently available

e extent of the defendant's cooperation with
law enforcement

® statutory sentencing requirements (mandatory
minimum, allowable range of sentence)

® raduction in number or severity of charges

® previous trial dispositions in similar cases

e predictions as to outcome of trial

possibility of new, exacerbating evidence
being introduced and resulting in more
severe sentence or, on the other hand,
mitigating evidence that might result in a
less severe sentence.

possibility of no difference in severity
of penalty

possibility of maximum sentence

possibility of acquittal

Any participant can present or raise any of the above issues ox

other topics of relevance during the course of the deliberations.

Generally, howaver, there are typical patterns of participation

that can be expected of each party to the conference.

and responsibilities of each participant will be discussed in

this section

as the key elements in the program design. The

judge, prosecutor and defense attorney are required to be
present at every conference. The impact of the victim and the
defendant, who will participate at their own option, will be

discussed in
Finally, the

light of both their attendance and non-attendance.
role of the police officer, for those limited

circumstances under which police participation is allowed, will

be studied.

13
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A. Role of the Judge

It will be the responsibility of the judge to schedwvle the
conference and notify both counsel #s would be done for other
types of hearings. Immediately upon convening the conference,
the judge will reiterate the purpose of the conference. He
must explicitly anncunce that, for purposes of the conference,
the defendant's participation in negotiations does not consti-
tute an admiteion of guilt. The defendant will be informed
that he is not required to make any statement, but that any
statement that is made at the conference will be inadmissible
at a subsequent trial. The judge will also inform the deiendant
of his right to terminate the conference at any tine.

Once these ground rules have been outlined, the conference will
be opened for discussion of the issues. During the actual
negotiations, the judge's role will be that of a facilitator of
the process. The judge will function somewhat as a moderator
or chairperson--maintaining the flow of dialogue, eliciting
infcrmation from all participants, pointing cut pogsible areas
of agreement. The judge may also be providing information
concerning likely sentences if a plea of guilty is entered
under varying circumstances depending.upon the evidence. He
may also give examples of his past sentencing practices in
simimlar cases involving trial and conviction. Throughout the
discussion, the judge will exercise his discretion to ensure
that the appropriate limits of pretrial discovery are nct
exceeded.

The judge must very carefully khalance the requirement that he
sometimes urge the parties to reach an agreemant or make them
aware of weaknesses in their position and the need to avoid
even the appearance of coercion. However, where appropriate,
he should point out to the defendant the possibility that a
trial might elicit additional evidsnce resulting in the possi-
bility of a more severe sentence, or that mitigating evidence
could lessen the severity of the sentence. To minimize any
potential coarciveness, the judge should refrain from offering
his own version of an agreement unless it reflects ideas
already proposed by the parties. ILikewise, the judge should
only facilitate the course of negotiations and not indepen=-
dently steer the parties towards a solution he may favor.

14




Be Role of the Prosecutor

The prosecutor must come to the plea negotiation conference
with the full authority to bind the state to an agreement.

A decision must already have been made as to how far the state
can justifiably reduce or drop charges or what sentence
recormendations are acceptable. To make the plea barcaining
meaningful, it is important that the prosecutor's office have a
procedure by which all cases are screened as to the appropriate-~
ness of the charges.

At the conference itself, the prosecutor should provide the
police reports as needed and present information on the impact
of the crime on the victim if he or she chooses not to attend
the conference. The prosecutor should be realisiic concerning
the likelihood of each witness being available to testify if
the case goes to trial. Depending on the system used to

compile criminal record information in a particular jurisdiction,
the prosecutor may be in the best position to present an
up~to~date, accurate copy of the defendant's prior criminal
record. Since the prior record is gommonly raised in settlement
conferences, the party that has the responsibility to produce
this information should ensure that it is as current and
accurate as possible, ‘

The burden of carrying on the negotiations regts largely on the
progecutor and the defense attorney in this model since the
judge acts only as a facilitator rather than actively partici-
pating in the negotiations. It is the responsibility of these
two primary parties to propose elements of a possible agreement
on their own initiative. Each side must actively negotiate in
good faith within the limits of what each believes to be
justifiable, equitable and fair to all those involved in the
case.

In no case should a prosecutor be permitted to negotiate or
discuss the case with the defendant without the presence of
coungel either before, during or after the structured plea
negotiation conference.



Ce Role of the Defense Attorney

Like the prosecutor, the defense attorney must arrive at the
settlement conference with sufficient knowledge of the case to
negotiate effectively and with the authority to make a binding
agreement. To reach this point, the attorney must have con-
ducted an investigation, advised the defendant of all available
alternatives and summarized issues that he or his client
consider important. The defendant must give his consent to
enter into any plea negotiations. Only with this consent is
the defense atturney permitted to negotiate.

At the conference, counsel may expect the judge to indicate his
sentencing intentions if a plea is offered and may also inquire
about the probable sentence if the defendant is convicted after
the trial. It is the obligation of the defense attorney to
present all factors that are favorable to his client and to
ensure that he is treated with fairness thrcughout the proceed=
ing. The defense attorney should seek out any social service
programs that could benefit his client and incorporate them
into the proposed disposition, if appropriate.

In every case, in order to aid the defendant in reaching a
decision, defense counsel. should advise the defendant of all
alternatives available and of considerations deemed important
by him in reaching a decision. Defense counsel should conclude
a plea agreement only with the consent of the defendant and
should ensure that the ultimate decision is made by the
defendant.

If a tentative agreement is proposed, the defense attorney may
request that the conference be briefly adjourned so that he may
confer with the defendant. Such requests should be honored and
the judge should designate a specific time for the attorney to
report the defendant's decision. Whether the conference is
formally reconvened or written notice is sent to all parties
depends on the status of the negotiations at the time the
conference adjourned. If the defendant accepts a proposed
agreement, it is likely that written notice will suffice. If
further negotiations are called for, the conference should be
reconvened.

16



D. Role of the Defendant

The defendant's role in the negotiations will depend on the
circumstances of the case, and factors such as the defendant's
attorney's assessment of the capability of the defendant to
express himself and the potential reaction of the judge to the
defendant.

All negotiations conducted on behalf of the defendant should
include direct involvement by the defendant's attorney.

The major purpose of the defendant's appearance, other than for
his own knowledge, is to increase the court's awareness of higs
individual situation and needs. The presence of the defendant
is unlikely to change the subject matter of the negotiations
but may serve to make the other participants more sensitive to
all the issues in the case.

E. Role of the Victim

The victim may attend the pretrial plea negotiation conference
if he or she wishes. The victim's presence may help the judge
by providing access to information that the prosecutor may not
have in sufficieni detail to answer the judge's inquiries.

While in a number of cases the role of the victim may not be
active, he will be observing the process and available to
respond to requests for information or an opinion as the need
arises. The victim will not be able to dictate a particular
outcome or to veto any agreement reached by the prosecutor and
the defense attorney. Whenever appropriate, such as cases
where the question of identification remains an issue, arrange-
ments should be made for the judge, prosecutor and defense
attorney to meet separately with the victim and the defendant,
if each desires such consultation, so that their input is
obtained without jeopardizing a subsequent trial.

The police will be involved in the structured plea negotiations
program only in certain limited circumstances. If the coffense
that the defendant is charged with is a victimless crime, the
police will be given the option to attend the conference. If
they decide to participate, they will be regarded as witnesses

17



who can further the negotiations with the information they
possess. The police will not bi treated as substitute victims

in these cases. They will nut have any authority to veto an
agreement.

18




v. POST-CONFERENCE REQUIREMENTS

In order for the structured plea negotiation conference to be
effective, the case and the parties must be prepared for trial
as spelled out in Section III and in addition, certain post~-
conference measures must be taken to assure that the whole
procedure is not obviated. If, for example, there is another
opportunity to engage in extensive plea negotiations following
the structured conference, counsel may choose to use the
conference for purposes of discovery and an idea of "what the
cage is worth.”

Consequently, post-conference requirements for the test design
must include:

e Absgent intervening events which substantially
alter the facts upon which the negotiations
were based, there should be a prohibition
against further plea negotiations for charge
reductions.

® There should be provision for immediate entry
of the plea before the judge with all the
required elements of procedural due process
when a bargain has been agreed upon at the
structured plea negotiation conference.

® There should be no postponement of the trial
date when the conference does not result in a
settlement. This procedure is essential so
that the parties will be clearly aware that
their choices are either settlement or trial.

® The victim in each case is to be informed

about the final disposition in the case,
whether or not they attended the conference.

19
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VI. DESIGN ISSUES

Several degign issues exist that will have implications for
implementing the structured plea negotiation program. Some

of the isgues will be raised regardless of site characteristicz
while others will vary in importance depending upon specific
characteristics of selected jurisdictions. These issues and
the extent to which they are likely to be present for all sites
are discussed below.

A. Evaluation Design

Because of the importance of the program being studied and its
potential impact upon defendants and victimgs, it is necessary
that the evaluation results yield definitive conclusions about
program effects. This is best insured through the use of an
experimental design in which potential cases arz screened for
eligibility and then randomly assigned to experimental (struc~
tured plea negotiation conference) or control conditions.
Random assignment will occur within individual participating
judges' caseloads so that differences in caseloads, judicial
procedures, or other factors are not confused with program
effects.

An important distinction regarding random assiatvient ig that it
is the ‘opportunity, not the requirement, to piarticipate in a
structured plea negotiation hearing that is assigned. If a case
is assigned to the experimental condition, there is no intent
to force plea negotiations.

The evaluation design will need to take into account the fact
that not all judges within a judicial system may be willing to
allow random assignment of cases to experimental and control
conditions within their caseload. Therefore, separate design
provisions for participating and non-participating judges
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should be included./ (See site selection criteria #4 and #6,
pages 36 and 37.)

Be Analytic Framework

The analytic framework will need to address two levels of
program effects.

® Long-term trends or the ability of the
program to either change or ccmplement
pre-~existing system trends.

® Immediate program effects or the impact

of structured plea negotiations on

program objectives.

The ability to conclusively assess both immediate and long-term
changes requires that gomparisons of treated and control cases

*. Aiffer only because of treatment and not othzr factors.

1. Long Term Trends

Evaluating structured plea negotiation's effect on pre-program
trends will require controlling for historical changes unrelated
to the program. That is, comparisons of pre~existing trends
with trends following program implementation will need to be
free of influence from changes in such factors as:

® new criminal codes or new rules of
criminal procedure

e revised charging policy

e staffing levels

e number of ¢ases presented for prosecution
® tYpé and mixture of cases presented

® social, demographic, or prior criminal
histery characteristice of defendants
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A second issue affecting comparisons of pre~ and post~program
implementation is the manner of case assignment to judges. A

"compﬂrison,of pre-cases with those post-cases eligible for

. p¥ogram involvement (cazes assigned to participating judges)

-“"will be valid if case assignment to judges occurs on a random
basis. If case assignment is not random, the results of the
pre~post comparison may reflect the difference between all
cases rcceived prior to the program, and a zubset of cases
assigned to participating judges after implementation rather
than program effects,

; One other issue that will need to be taken into account in

5 . pre-post comparisons are cases not eligible for structured plea
negotiation conferences. To obktain a valid comparison, the
type of cases screened out &s ineligible will need to be
excluded from determination of pre-program rates.

2. ‘Immediate ?fogram«szects

_As mentioned previously, the evaluation design for assessing
. immediate prograin &ffects rmquires that cases 52 randomly
assigned to the structured plea negotiation condition or the
control condition. This should occur as soon as possible after : -
a case is scheduled to appear within a participating judge's
court.

Following random assignment but preceding the holding of a

structured plea negotiation conference several events may occur

that will make a straightforward comparison of experimental

and control cases difficult. Experimental cases may be diverted

from a monference either because a plea agreement has already ,
been reached or because one of the actors has decided that plea i
bargaining is not appropriate. If experimental cases going to

conference are compared with control cases, this may introduce

a potentidl source of bias. The possibility of a statistical .
bias exists because the initial equivalence introduced by
randomization is compromised. That is, experimental cases not
going to conference may be different from those going to the
plea negotviation conference. Then when conference cases are
compared witir control cases, the differences may be due to the
attrition of experimental cases (i.e.; only some of the cases
assigned to the experimental. condition receive the treatment)
rather than program efiects. ‘ -




An Additional and related problem in making valid comparisons
exists for agsessing reactions of individual actore: For
qkample, if a comparigon of victim's satisfaction is to be

- perforiied, the same sort of attrition of experimental cases can

be expected. A contrasting of victim satisfaction in control
cages with experimental cases at which victims were sufficiently
interested to be present for structured plea negotiations may
represent two quite different types of cases.

The analytic framework and evaluation design cf the structured

" plea negotiation program will have to take into account the

likely problems identified above.

C. Number of Cases To Be Studied

Rather tnan identify the total number of cases to be processed
through the program, a statement of the minimum number of cases
within the smallest unit for analysis }¥ appropriztc. Since
the experimental design requires voluntary actions at several
peints, the number of cases available for some analyses will be
less than the number originally asgsigned on a random basis.
Specifically, not all cases randomly assigned to structured
plea negotiation conditions will be presented in such hearings.
Further, in those cases going to the structured plea negotiation
hearing, not all will involve all the actors (victim and
defendant).

Based on the evaluation objectives and measures, the smallest
study condition, in terms of likely number of cases, would be
structured plea negotiation hearings at whigh victims were
present. Baked on the experience in a similar project, 24
percent of the randomly assigned cases would involve victim
presence (percentage of hearings actually held, 76 percent,

* times percentage with victim attending, 32 percent).

The suggested number for this particular condition would be a /
minimum of 100 cases. Assuming an initial 50 percent likelihood
of being assigned to the structured plea negotiation condition,
this would suggest a minimum of 833 eligible cases for randomiza-
tion, or approximately 8~1/3 cases for each one desiréd condition
of victim present at a structured plea negotiation hearing.
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De Data Requirements

Site gelection review will require that information be available
for many different aspects of court operation and case process-
ing. The review will include both an examination for appro-
priateness of a structured plea negotiation program and for
eventual program evaluation. While site selection requirements
are stated in Section IX, page 36 specific data requirements
for evaluation will be identified by the general types of data
and data elements that will need to be available for evaluation.
Specific data requirements for evaluation will be identified by
the national program evaluator to be selected later. However,
evaluation data should include, but not be limited to the
following:

® System level: information on all cases
vhether or not they are within experimental
or control groups.

® Case level: information on how individual
cases are processed through both the prose-
cutorial and the court systems.

® Individual level: information about how
various ac“ nrs become involved and respond
to the program.

While some of these data will be available from existing court
and prosecutors' records, it is presumed that much of the
information will be collected either by structured plea nego-
tiation program staff or the national evaluator. These data
will be used to examine both program process and impact issues.
Likely process issues to be evaluated would include assessing
the effect of offense severity and case strength on conference
( disposition, the effect of the level of judicial involvement
on conference disposition, and the effect of early versus late
scheduling of a conference on disposition. Impact issues
would include but not be limited to evaluating conference
effects on speed of case processing, equity and satisfaction
with case disposition, and protection of due process rights.

The types of data to evaluate these and other process and
impact issues should include but not be limited to the
following:
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® Case identifiers: for each case within the
study, the following would need to either be
available or obtainadle:

docket number, or other unique system
identifier

names of all attorneys involved in the
case (both defense and prosecution)

name of judge

name of defendant

name of victim

e Offense data (as represented by initial charge):

type of offense

date of offense

offense seriousness (e.g., degree of
injury, property loss or damage)

relationship between defendant and
victim

e Case strength or likelihood of conviction if

tried:

absence or presence of eyewitness(es)
whather arrested at scene
availability of witnesses, victim

to appear in court
physical evidence

e Individual data (to be obtained from existing

records, from observation within plea negotia-
tion conferences, and from interviews of all
actors):

extent of active involvement in plea nego-
tiation conference

nature of conference involvement

attitude towards conference involvement

perception of usefulness of plea negotia-
tion conference

judgment of equity produced by conference

attitude toward criminal justice system

background and demographic data (age,
race, sex, socio-economic status,
prior criminal record, occupation, etc.)
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e Conference data:

length of conference

conference outcome

number of actors attending

number of days between initial charge

and hearing

®» Case disposition:

initial charge

charge at disposition

method of disposition {(plea, dismissal,
trial)

gentence
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VII. EVALUATION

Introduction

The purpose of this section is to identify the objectives of
this test and some of the evaluation activitiea considered
necessary for their examination. Additional information on the
evaluation effort is set forth in the NILECJ solicitation for
the evaluation of this test. An independent organization will

be chosen by the Institute to conduct an evaluation of each of
the sites selected to develop and implement structured plea nego-
tiation guidelines. The major objectives of the evalunation are:

® To test the effectiveness of structured olea
negotiations as a method to reduce case pro=-
cessing time and delay.

® To examine the impact of the structured plea
negotiation conference on the consistency of
case outcome and disposition.

e To assess the impact of structured plea nego-
tiations on the perceptions of counsel,
defendants and victims regarding the process
and outcome of their cases.

These three objectives address both the outcomes and the
processes of the project. The evaluator will be expected to
work closely with project staff in order to collect the
qualitative and quantitative data needed tc address these
objectives. The evaluation period will be 26 months beginning
with the start of the project in each site.

The evaluation approach outlined herein is designed to produce
not only knowledge of the impact of the test for the evaluation/
research community and for jurisdictions considering the
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development of the test, but also technical descriptions of the
test development process for use by those undertaking this
process. The analytical approaches described are in no way
definitive or exhaustive of the pogsible methodologies and data
which might be fruitfully employed to address these objectives.

Evaluation of the structured plea nagotiation program will
require a carefully designed and strictly implemented evaluation
plan. Because of the nature of plea hargaining and its prior
status within most courts (e.g., no official recording of plea
agreements, etc.) there are a number of questions that will need
to be addressed before definitive conclusions may be reached.

Evaluation Goals

The evaluation of the structured plea negotiation program will
examine the impact of a formal plea negotiatlon procedure on
the process of felony case disposition. To accomplish this,
the evaluation will need to address both process evaluation and
impact assessment questions in order to examine the program's
goals and objectives. As indicated on pages 6 and 7, the
program goals are:

e To implement a process of plea negotiation
that is equitable to all parties concerned.

® To implement a plea negotiation procedure
that is efficient and benefits the court
system.

® To develop an effective plea negotiation systam.

A. Measures of Equitable Plea Negotiation

To asseas the change in equity of plea negotiation produced by
the program, two objectives will be evaluated. The first
objective isg:

e To produce plea agreements that are more con=

sistent by making the process more explicit,
opeii, and subject to judicial review.
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Measurement of this objective will require that the evaluator
deal with the ‘'issue of consistency with whatever indices are
feasible. To quantify the extent to which the process is more
explicit, open and subject to review, the following indices
could be used:

1) Proportion and number of guilty plea cases
in which there is any record in the court
docket or prosecutor's f£ile that the entered
plea was part of a plea agreement;

2) Proportion and number of guilty plea cases
in which the official docket or prosecutor's
file addresses due process concerns in
relation to plea bargaining;

3) Proportion and number of guilty plea cases
which are judged to have legally sufficient
due process protections on record within
the official docket or prosecutor's file.

The second objective to assess changes in equity produced by
the program is:

e To produce agreements that are fair to all
parties by providing victims and defendants
the oppertunity to present their views, needs
and knowledge of the case within the plea
negotiation process.

This object can be measured by determining:

1) The number and proportion cof cases in which
vietims attended plea negotiation conferences;

2) The number and proportion of victims who
actively participated in conferences, and the
nature of their participation.

3) The number and proportion of cases in which
defendants attended plea negotiation conferences,

4) The number and proportion of cases in which

defendants actively participated in conferences,
and the nature of their participation.
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In addition, the evaluator may wish to considsr the effect of
differential rates of sentencing for cases that are not nego-
tiated at conference by comparing the last best offer at the

conference with the final sentence at trial.

Be Measures of Efficient Plea Negotiation

Two objectives are specified to measure the ability of the
program to produce more efficient case processing. The first
objective is:

@ To reduce the average time between initial
indictment and final case disposition.

This might be measured either by:

1) Total time between initial indictment/
information and final disposition; or

2) Total time in which formal court hearings
are occurring; or,

3) Total participant time, or the time that
court officials and all parties involved in
a case actually spend in formal hearings.

The second objective to measure efficient case processing is:

® To reduce delays and minimize disruption of
court scheduling caused by plea negotiations.

This objective might be measured by such indices as:

1) Average number of continuances or postpone-
menis requested and/or granted;

2) The number of times that granted continuances
and/or postponements result in non-use of
courtroom or court oificials time;

3) The number of times that "last-minute” plea
bargain agreements result in non-use of
courtroom or court officials time.
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Ce Measures of Effective Plea Negotiation

The goal of an effective plea negotiation program will be
assessed by two objectives. The first objective dealing with
effective plea negotiation is:

® To increase viciim perception of legitimacy
and fairness of plea negotiations by involv~
ing victims in the process.

This objective could be measured by interviewing victims with
regard to such fairness and legitimacy issues as:

1) Satisfaction with the outcome cf the case.

2) sSatisfaction with the process of case
resolution.

3) Perceived legitimacy and appropriateness of
both level and type of involvement of the
judge, defense, prosecution and defendant.

4) Change in satisfaction with the entire
criminal justice system as a result of
their experience.

The gsecond objective is much like the first, but concerns
itself with the defendant. This objective is:

® To increase the defendant's perception of

legitimacy and fairness of plea negotiation
by involving defendants in the process.

As in the case of the first objective, defendants would be
intervieved regarding the same fairness and legitimacy issues.
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VIIX. IMPLEMENTATION AND NILECJ SUPPORT

Ae Implementation

The proposed test effort has been designed for implementation
within one jurisdiction in each of three states. The jurisdic-
tion must have a case filing of at least 3000 felonies each
year, The test is designed in four stages over a twenty-six
month period. (See Figure 1, page 33, for a detailed descrip~
tion of the stages and specific tasks that comprise each stage.)
The initial stage will involve up to six months of pre-test
data collection, training of program personnel and planning.

The second stage will involve twelve months and will consist of
the implementation and periodic review of the plea negotiation
process by the judges, prosecutors, public defender's office
and project staff.

The final two months of site responsibilities will require
pzeparation of the data for the national evaluator who will be
measuring the impact of the design on the decision process
during phase IV.

B. NILECJ Suppocict

NILECJ support will be provided in the form of financial
asgsistance and training. A consulting firm will be retained by
the Institute to provide implementation agsistance to the
participating jurisdictions. Support will include training for
key program participants, consultant services to aid program
sites in the planning and implementation of the program elements
to be tested, and various workshops and meetings to enable key
personnel from each of the participating programs to discuas
problems and issues of mutual concern. Funds will also be
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Time
Frame

Stage

Tasks

Figure 1

Timetable and Tasks for Implementation*

Phase I
{6 months)

Start-Up

Recruit, hire and
train staff
Collect and re~-
view statutes and
court rules
Develop and plan
operational guide=~
lires

Establish data
collection plan
Orientation of
court personnel
and attorneys
Collect pre-
implementation
data (base line)
Pre-test all
procedures

Phase 1I
(12 months)

Conference
Implementation

Conduct randomi-
ization of cases
Schedule conference
Monitor pre~confer-
ence progress
Contact appropriate
parties

Notify victims not
contacted by prose-
cutor

Coordinmte confer-
ence

Attend conference
Monitor actors'
involvement in
conference
Establish baseline
control data

Phase III
(2 months)

Phase IV
{6 months)

Data Analysis

Close-out by Evaluator

——e o canes

Conclude data
collection
Provide project
data to evaluator
Assist evaluator
in interpretation
of data

Conclude project
operation

Final project
site reports

*The national evaluation contractor will have concurrent responsibilities during phase I
through phase III, which will be identified in their work plan.
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included to support research utilization efforts such as
hosting visiting court and prosecutorial officials so they may
observe program operations.

NILECT will allocate approximately $175,000 per site for
participation in the program. No local or state funde are
required. The funds will cover the cost of » project director,
research anaiyst, clerical assistance and associatéd expenses
for data collection, processing and program operations. No
funds for computer lardware will be provided by NILECJ.
BEvaluation riésources wili be provided by HILECJ under a separate
contiactual agreement. The recipient of the grant award will

be the individual court. Staff will assist both the prosecutor's
otfice and the court in the operation of the program. Their
respongibilites will include planning and developing program
guidelines; oxientation 2f court personnel and attorneys;
attending and monitczing the conference; notification of

victimg not czntacted by the prosecutor; and the collection of
data for the rnational evaluator.

C. Implementation Definitions

To assist grantees in the development of their pregiam plan it
is important that the following terms be widerstood:

1) A site is compUsed of all geographical areas
withini ‘any local court of general trial
Jjurisdiction;

2) The grantee should be the agency responsible
for the superintendench and/or administration
of the local court;

3) Explitit and acknowledged plea negotiation,
is defined as a process through which an
agreement to plead gquilty is made in return
for some consideration by the government;

4) Felony cases should be interpreted as cases
originally filed in the court of general
trial jurisdiction. A case is measured in
terms of defendants rather than charges or
counts;
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S) The judge as a moderator or chairperson is

6)

defined as one who assists in the flow of the
dialogue, eliciting information from 21l
participants. pointing out areas of agreement
and providing information regarding likely
sentontes, if requested. (See page 14).

The term "make the process more « . « open « « "
as stated in goal number one on page 7 is to

be defined in this document 23 making the plea
process more opan 4o the participants, i.e.,
victim, def¢lidaant, and not to the general public.
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IX.  SITE SELECTION

The site selection criteria are divided into two categories.
Those which are considered essential for the successful develop-
ment and implementation of the structured plea negotiation test
and those which, while not essential, would materially add to
the goal of effective development and implementation of the test.

A. Criteria Considered Essential to Program Development
and Implementation

The following criteria are considered essential to the develop-
ment and implementation of the structured plea negotiation test:

1) The prospective site must not have any statutory
(state or local), administrative, or regulatory
prohibitions againgt plea bargair.ing in general
or against judicial involvement specifically.

2) Sites selected should currently engage in
explicit and acknowledged plea bargaining with
the judge permitted to play an active role. To
ensure that it is8 in fact possible to test a
atructured plea negotiation program, proposed
sites must not have procedures, either formal
or informal, that appear to serve the same
purposes /18 the experimental test design.

3) Sites selected should have no statutory or
regulatory restrictions regarding privacy laws
which would prohibit this experimental test.

4) There must be an indication of interest, cocopera-
tion and written commitment on the part of the
judges of the particular court where the test
will take place. At least 50 perscent or a
majority of the judges assigned to hearing felony
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S)

6)

7)

cases must express willingness to cooperate with
the test. For example, if a jurisdiction has
seven judges, at least four must agree to
participate.

There must be an annual total of at least 3000
felony cases filed in the court of general trial
jurisdiction requesting participation. This
figure is to be measured in terms of defendants
rather than charges or counts.

Selected sites must be willing to allow random
assignment of cases to judges, and random assign-
ment of cases to experimental and control condi-
tions within participating judges' caseloads.

Written agreement of cooperation must be
obtained from the prosecutor's office and from
the public defender's office, where one exists.

B. Criteria Facilitating Program Development and

Implementation

The following criteria while not cornsidered essential are
looked upon as helpful in facilitating the development and

implementation of a structured plea negotiation process.

should be considered as second order criteria and will be
applied if there are a number of candidates who meet the
essential criteria spelled out above.

1)

2)

While not a basis for tiite selection, the method
of case procesgsing will have implications for pro-
gram implementation and evaluation. Many juris-
dictions are beginning to rely on vertical repre-
gsentation (the aasignment of a prosecutor or
appointed defense counsel who remains with the
case from arraignment through trial). This is
the preferred method for the test design rather
than a system which involves different attorneys
at various stages of the criminal process.

Progecutorial standards relating to plea bargain-

ing differ from site to site. The type of
gtandards and degree of flexibility may have
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3)

4)

5)

implications for structured plea negotiation imple-
mentation. A preferred system is one where the
prosecutor has written guidelines for plea bargain-~
ing that relate to both the type of offender and
type of crime as well as the method of supervision
and approval of a specific bargain.

Docket and case assignment to individual judges
varies substantially from jurisdiction to' jurisdic-
tion. In many courts criminal cases are assigned to
a specific judge at the preliminary hearing or
arraignment and remain on his individual docket
throughout the entire criminal process. In other

courts these cases are agssigned in a similar fashion,

but only when judge action is necessary for the
first time on & cagse. Finally, some courts operate
with a central docket and different judges are
available to perform specific functions as needed,
€.g., arraignment, motions, pre-trial, trial.
Docket and case assignment may be further modified
in those court systems where judges are rotated
either from county to county or from civil to
criminal cases.

Preference will be giveu to those sites where
cases are permanently assigned to specific
judges at the preliminary hearing or arraignment
and vwhere judges will be permanently ausigned

to adult criminal cases during the term of the
individual cases.

It is desirable that sites have an existing
victim witness notification program directed to
adult criminal cases. This procedure will assist
the program efforts to involve victims in struc-
tured plea negotiation hearings.

It i8 also desirable that sites selected have
active and well-established prosecutorial intake
screening programs for all felony cases. To
ensure that structured plea negotiation effects
are testable, it is important that a majority of
sample cases are not plea bargained solely in
response to routine police or prosecutor over-
charging.
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