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PREPARED STATEMENT OF J. PATRICK HICKEY, DIRECTOR, PUBLIC 
DEFENDER SERVICE FOR THE DISTRICT OF COLUMBIA 

Mr. Chairman, I welcome t~e Committee's kind invitation to 

present my views on the proposed amendments to the pre-trial release 

provisions of the District of Columbia Code (H. R. 7747). I am speaking 

only for myself, and not on behalf of the Board of Trustees of the Public 

. Defender Service. 

It ma)r ·be relevant to advise the Committee that my experience 

includes not only 15 years involvement in the defense of accused persons 

in the District of Columbia, but also respousibility for the litiga tion, 

referred to by earlier wJtnesses, which resulted in a declaration by the 

United States District C;::ourt that condition.~ at the District of Columbia 

Jail violated the constitutional rights of the persons being held the~'e. 

The principal violation, and the one dealt Witil most vigorously by the 

Court, was the terrible overcrOWding which dehumanized both inmates 

and jailers, and deprived the citizens held there of the most basi.c 

ncce'ssities. While tha t law suit dealt prim"arily with residents ~f the 

old Jail, and .t~e new .Tail provides 3ubstantially improved physical 

facilities, representath'es of the Department of Correction!; suggested ir" 

their testimony here 1a"t week tha t any significant incre.:l.oe in thl~ir 

popul •• tion could lead to new violations of the District COUl·f.'s Orders 

es('ablibhillg nlinimal conditions of confinemeut for illearCCH'ated persOIls, 

This prospect requires Uu> Ct'nul'littee and tho Congre"s 10 give (be, mOGt 

eal'(!fd scrutiny to an)' legiolation w111<:h w.ny significantly increase the 

I 
I 
I 

f 

I 
Ii 
H 
'i 
/: 
I 
i 
f 



------- -, --~-,..---.,,~~-'-,~ 

r 
r 

276 

-2-

number of persons held in jail awaiting their trials. 

History reflects an uniprtunate t~ndencyto inc,,;rcerate unneces'-

sarily high numbers of persons in the pre-trial period. We have now 

learned that the great majority of all accused pers'ons can be released 

without surety bonds and be relied upon both to appear as required for 

their trial and to avoid the commission of further offenses while released. 

This lesson, unfortunately, came only after years of routin~ pr~-trial' 

incarceration, at a terrible price in both human and financial terms, of 

persons whom judges assUmed or believed presented unacceptable risks 

of flight. Given this danger of over-inca.rceration, I believe that the 

proponents of amendm~nts which would increase the number of persons 

detained pre-trial should be required to malce a strong showing both 

that there is a clear need for we recommended change and that the 

suggestions are reasonably limited to the perceived problem. I cannot 

agree that that burden has been met with regard to H. R. 7747. 

The two major provisions I wish to address are thos'e contained in 

Sectioll 1 of H. R. 7747, authorizing judges to detain pre-trial persons 

charged with first degree murder, rape, or armed robbery even though 

they have no prior criminal record; and those in Section 3 of the bill 

adding persons on pre-trial release to those classes subject to the 
,1\ 

"Five-day hold" procedure. 

With regard to the addition of first degree murder, rape, and 

L :-
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armed robbery as a basis for pre-trial detention, this seems to me' a 

most dangerous departure from the long standing tradition that under 

our system of government persons are presumed innocent until they 

have been convicted. Historically, Courts and commentators have 

suggested that the authority to hold persons accused of capital offenses 

without bail stemmed from a fear that fugitivity was almost a certainLy 

where the ultimate penalty was possible. However,whether this is so 

or not, a return to a denial of release lor these charges seems totally 

unwarranted today in light of thc data gathered about our criminal 

justice system by the Ipstitute for Law and Social Research (INSLAW). 

That data makcs clear that the o<.ture of the charge against the defendant 

has no significant relatIonship either to the likelihood that he will flee 

or to the likelihood that he \vill be arrested on another offense. 

When the concept of "preventive detention" was initially presented 

to the Congress during the early years of the Nixon Administration, a 

major claim of its supporters was that there need be no fear of needlessly 

incarcerating persons who were not in fact dangerous, since the statute 

required a demonstrated 'history of proven dangerous behavior before 

preventive detention was warranted. H. R. 7747, however, is prepared 

to translate the accusation of a criminal charge of first degree jnurdcr, 

rape or arn'l~:d robbery"into an assumptioll of guilt, since that is the 

only evidcllce required to detcl'n1.ine that somconc is dangerous arid lTIUst 
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be detained pre-trial. 

Of course, it bears repeating that if any pel'sons accused of these 

crimes are already on probation or parole, adequate procedures exist 

for detaining ~em now. Many of them will also be subject.to preventive 

detention uilder § 23-1322(a)(2), since these charges are "crimes of 

violence" for that purpose. Finally, if they are on bail for an earlier 

offense, the court ~nder present law may revoke that bail and d,,·tain 

them or may sentence them to a term of imprisonment for contempt. 

This Committee has not been shown, nor can it be, any significant 

number of instances w!'ere inadequacies of the present law have l,"esulted 

in the r.elcase of dangerous persons charged with these cr.imes who 

have committed additiol1ai offenses during the pre-trial period. 

A ba.sicflaw of the provisions of Section 3 ,of the bill to expand 

those groups subject to detention through the 5-day "hold" procedure 

is the same willingness to assume dangerousness from an arrest, and 

to needlessly multiply methods for detaining unconvicted persons when 

adequate remedies already exist. Since the debate on preventive deten-

tion began, its proponents and supporters have always argued that it 

was only a .small nU1nbe~' of highly dangerolls recidivist offenders who 

requh'ed these dra.stic measures, I-!owev«r, the fact that almost all the 

persons identified in this. category by the Career Criminal Unit of the 

United States Attorneys Office are presently bci~ d~tained docs not 

\' --".,,----------------------------_. __ ... __ . 
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seem to have dampened the interest of supporters of this legislation 

for authority to detain even more person~. In this regard the statistics 

presented by Mr. Silbert in his testimony before this Corpmittee last 

week are particularly revealing. 
'.' 

The prosecutor's "Career Criminal Unit," created to focus 

attention on this small group of habitual erimina,ls and described by 

Mr. Silbert as "an unqualified success," handlec1 430 defendants through 

December 31, 1977. Eight-two percent (82%) were o~ probation, parole 

or other pqst- conviction status and accordingly subject to detention under 

existing law pu,suant t.o the 5-day hold procedure. Ninety-threepercent 

(93%) of all career criminal defendants were detained pending trial. It 
... 

thus appears that the existing laws both legally ,md in practice are more 

than adequate to deal with the vast majority of this small group of offenders. 

In addition, another 16%, of. the career criminal defendants were on 

pre-trial release. As mentioned earlier, these defendants arc subject 

to having their initial release revoked and to being rletained, as well as 

being sentenced for contempt, p)lr suant to the already existing provisions 

of D. C. Code § 23-1329(11,). Taking the two groups together (the post-

conviction offenders ane! the persons already on .pre-trial.1'elease), 980/0 

of all the career criminal defene!ants fall in these two categori.es, Thus, 

based on the his Lory of the career criminal pr.ogl'am thus far, only 

11 defendants were· not already subject to either 5-day ho).ds 01' l:evoca tiOl~ 
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of earlier pre-trial bonds, and undoubtedly some of those were none

theless eligible for preventive detention because of their prior criminal 

records under the existing statute. These facts indicate conclucs'i'vely that 

there is no need for additional legislation in this area, and the only likely 

l'esult of the enactment of H. R. 7747 would be a large and unnecessary 

increase in the number of persons' detained pre-trial, including persons 

who will not subsequently be convicted ·of the offense charged. 

A few additional comments will complete Iny testimony. I have 

mentioned in testimony of forerunners of this legislation that I was 

unconvinced of the need. to expand the !;i-day hold to a 10-day period. As 

indicated above, almo~t none of the career criminals are obtaining 

release, so it does not appear that inability to comply with lhe t~me 

demands of the 5-day hold procedure has resulted in the release of many 

(if any) defenc'lants. Mr. Silbert agrees that the,-,"'?day hold has worked 

successfully "for the most part, II and points, not to' instances of defendants 

being released due to expiration of the five days, but only to "some 

instances" where revocation proceedings were not initiated within the 

5 days. Of course, the judge ill such an instance simply determines the 

appropriate bond to be set pursuant to D. G. Gode § 23 .. 1321, and he may 

consider, in assessing the likelihood of flight, the fact that a particular 

defendant is facing 'nol only the penaHy provided for the installt offense, 

butaddilional terms of imprisonment stemn~ing from a possible 
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revocation of his parole or probation. In fact, in most of these instances, 

surety b.onds are set and these defendants are not released. The picture 

of defendant's on' parole from distant jurisdictions, where 5 days is 

inadequate" is to me quite unconvincing in light of the government's 

statistics (statement of Mr. Silbert, page 4) showing that only 9 defendants 

were on State parole during the entire 16 months of the Gareer Criminal 

Program. I believe that it is well within the capacii-i'es of the system to 

effecutate a detention order within the 5 days if that is indica ted. 

Sinilarly, I see no justification for expanding the legitimated period 

of preventive detention from 60 days to 90 days for trial. I think it is' 

essential to limit any incarceration of uncol1victed persons to the bare 

millimum. Givell the small number of cases in which preventive 

detentioll is sought by the government, it seems to me not unreasonable 

to require that they focus special attention and prosecutorial resources 

on those cases to insurc that they will be brought to trial within the 

6O-day period. 

Finally, it shOUld also be noted that if the trial is not begun withir, 

sixty days, the defendant is ~ automatically released, but becomes 

eligible to have conditions of release (including a surety bond) set. I 

anl unawal'C of any case in which a preventively detained defendant was 

released pre-hial at the expil-aHoll of thc sixty clay period. It was in 

this context that other witnesses drew analogies with time limits 
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contained in federal speedy trial legislation. OJ: course, the District 

of C'olutnbia has 'no speedy trial statute, and under current case law, 

a period of at least twelve months has generally been required to \ 

establish a prima facie claim of a denial of the right to a speedy trial. 

1 appreciate the opportunity to prescntmy views to the Committee 

and hope 1 have been of some assistance. 
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