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FOREWORD 

In the 95th Congress the Subcommittee on Criminal Justice under­
took the important task of recodifying and revising federal criminal 
laws. The subcommittee, under the ftble and dedicatedleac1ership of its 
chairman, Hepresentative James R. Mann, and its ranking minority 
Member, Representative Charles E. "'iYiggins, conducted numerous 
open briefing sessions, hearings, and markup sessions. 

The work of the subcommittee in the 95th Congress win surely prove 
most valuable in continued efforts to improve our criIninal justice sys­
tem. In recognition of the importance of the Subcommittee's work, the 
Committee on the Judiciary adopted the following resolution on 
October 4, 1978 : 

R('soZtved, that the Committ~e on the Judiciary-
(1) commends the Subcommittee on Criminal Justice. and its 

Clutirman and ranking minority Member for their excellent and 
conscienticnlS work on the general revision of the United States 
Criminal Code; 

(2) recognizes that there is not enongh time remaining in the 
95th Congress to complete action 011 the general revision of the 
United States Criminal Code, including sentencing reform; and 

(3) authorizes and directs the Subcommittee on Criminal Jus­
tice to issue as a Committee Docmnent a report on its "ork, in­
cluding its findings and recommendations with regard to the gen­
eral revision of the United States Criminal Code. 

PETER W. RODINO, Jr., Ohairman. 
(III) 
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PREFACE 

The Subcommittee on Criminal Justice has jurisdiction over the 
recodification of federal crillinallaws and during the 95th Congress 
the subcommittee elevoted a mu,jority of its time and energy to recodi­
fication legislation. The subcommittee considered the need for re­
codification and the most appropriate method for recodifying, as weU 
as individual recodification bills. 

After a careful and thorough study of the various proposals, the 
subcommittee drafted its own bill and unanimously recommended it 
to the full Committee on the Judiciary. The full committee recognized. 
that it would be unable to complete action 011 the subcommittee's bill 
before the end of the 95th Congress, so it directed the subcommittee to. 
publish a report setting forth the subcommittee's findings and recom­
mendations about the recodification of federal crimillallaws. This is.. 
that report. 

(v) 
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PART I 

ClIAP'.rER 1. INTRODUCTION 

It is [Lxiomatic that Fedeml criminal laws should be kept up to date. 
Seeing that they aTe kept up to date is a responsibility which Congress 
shares with others-such as the Justice Department, the Feder[Ll judi­
cial'Y, and the defense bar. The Tecord indicates that this responsibility 
has been imperfectly carried out. 

Federal criminal ]a,ys have undeTgone three substantial recodifica­
tions-in 1877, in 1909, and, most recently, in 1948. There can be little 
doubt, especially in view of the growth in the number of criminal 
provisions of Federal law since 1948, that Fed~l'al criminal laws need 
to be recodified again. . 

There are, however, a nnmber of practical and phllosophical con­
ee1'11S which must be addressed before 'any change IS made in current 
Federal .criminal law. Q,ne concern is that the impact of each indi­
vidual change must be assessed. This involves full use of the legis­
Jative process-including careful analysis and input from a wide 
variety of interests. It is only through careful evaluation that Con­
gress can determine the impact of each new criminal law. Another 
concern is the impact of changes in cu['r£nt lam upon the Federal 
system. Traditionally, each State has assumed responsibiJity for most 
of thecrimina,l justice matters within its borders. The Federal Gov­
ernment should never usurp the States' function in the criminal justice 
area unless overwhelming evidence of a need can be shown-such as a 
State's inability to act in a particular area or an overriding Federal 
interest. Certainly, the decision to alter the 'balance between the State 
and Federal prosecutorjal fnnction should be made by the legislature, 
never by the prosecutor. The final concern is the impact of changes in 
enrrent law upon ,individual Jibert~T. It is the burden of proponents of 
change in criminal laws to prove that the demands of society require 
enactment of laws at the expense of inc1ividualliberty. 

The subcommittee began its analysis of the Senate-passed bill, S. 
1437, optimistic that the bm's "reformed" Federal criminal code would 
be an improvement 0vrr cnrrpnt Jaw. The subcommittee eondueted a 
section~by-section analysis ane1 received testimony from a wide variety 
.fIf individuals and groups. The subcommittee found, however, that 
little is lmown of the impact of each change S. 1437 makes upon indi­
vidual provisions of enrrent. law. It appears that, as a result of the 
omnibus approach, primarjJy the special interests have been heard. 
Consequently, the impact of many sections of the bilI has not been de­
termined. An even more disturbing Tesillt of the failure to thoroughly 
al1llJvze each inclividual section is that the overall impact of the bilI on 
th(>. Federal system llnd .Qn individual libeIty is dmpossi'ble to assess. 

In a,ddit.ioll to thes.e concerns, the subcommittee's own ·analysis of 
S. 1431 led it to conclude that the 'bill is seriously :flawed. Three of the 

(1) 
40-853-79-2 



2 

most obvious flaws 'are: overall expansion of Federal criminal juris­
diction~ enhancement of the power and discretion of the prosecutor, 
and creation of a new, lmtested sentencing mechanism. 

The bill expands Federal criminal judsdiction, and it does so at the 
expense of State and local law enforcement. The Solicitor Genernl, 
Wada H. McCree, has noted that: 

We should 1'cduce the role of the ll'ederal Government in enforcing the criminal 
laws ... the constitutional feasibility of usserting Federalluw o.ught not obscure 
the fact that in many cases the investigation ancl prosecution might be better 
left to State authorities.' 
. However, S. 1437 (which, ironically, the Justice Department SU1)­

ports) expands the role of the Federal Government. As noted by the 
Federal Public and Community Defenders: 

To an extent unprecedented in American jurisprudence, S. 1437 lays the 
groundwork for expansion of Federal criminal jurisdiction. 'rhe bill will, open the 
Federal courthouse door to prosecution of offenses which are now the exclusive 
prOvince of State authorities. Every liquor store or supe:rmarket robbery, for ex­
ample, Will be subject to Federal prosecution.~ 

Professor Melvin B.' Lewis underscol'ed this concel'll with the juris-
dictional impact of S. 1437: ' 

(P]resent Federal criminal jurisdiction reflects the status of the Federal 
Government as a delegated sovereign. Accordingly, the Federal criminal function, 
'although constantly expanding, has always been expressed in· terms of a con­
stitutionally delegated area of Federal concern. Delineation of standards of 
.public morality', through the medium of criminal statutes and other public policy 
statements, has been the function and responsibility of the several States. Fed­
eral criminal statutes have punished only offenses against Federal sovereignty . 
. . . S. 1437 would completely revise the criminal role of the Federal Government. 
The bill contains an express provision that Federal jurisdiction is not all ele­
ment of the offense, § 201 (c). Under that doctrine, conduct is denounced as a 
Federal crime not because it affects some constitutional function of the Fed­
eral Government, but simply because the Federal Government vie\ys the pro­
scribed conduct as morally wrong. Under S. 1437, in short, the Federal Goyern­
ment ,vill take· over the traditional role of the States in defining socially uuac­
ceptable conduct." 

The subcommittee believes that the Senate-passed bill significantly, 
and unwisely, expands the scope of Federal criminal jurisdiction, thus 
endangering the viability of State courts by increasing the role of 
Federal courts in the lives of people. This erosion of the Federal sys­
tem should not be tolerated. 

THe second serious flaw in S. 1437 as passed concerns the extent to 
which the bill enhances the po,ver and discretion of the prosecutor at 
the expense of other participants in the Federal criminal justice sys­
tem. This is true not only because of the broadened jurisdiction and 
scope of many Federal cdmmal Jaws but also because the sentencing 
provisions expand the importance of the Federal prosecutor at the ex­
pense of the Federal judge. As U.S. District Judge James M. Burns 
lloted, those provisions would'''result ill transfer of almost all sentenc-

~ Address by Solicitor General Wade H. McCree .before the Pro~ecuting AttorneYs Associ­
ation of Michigan, reprinted in Oongressional Record, August 5, 1977, at H. 8852 (daily 

'ed.) (emphasis added), 
• Position Paper and Testimony of.~he Federal Publlc and Community Defenders on the 

Proposed Criminal Code in "Legislation to Revise and Recodify Federal Criminal Laws: 
'Hearings Before the Subcommittee an Cdminal Justice of the House Committee on the 
Judiciary", 95th Cong .. 1st and ~d sess. 1031 (1977-78) (hereinafter cited "Hearings"]. 

.. • Statement of Prof; Melvin B. Lewis. Hearings; pp. 2422-23. 

f'. ... ~ 1-
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ing discretion from the court to one of the adversaries in the system" 
namely .. the prosecution." 4 • ••. 

The third serious flaw in the bill centers on its sentencmg provlsIons,. 
which create a new and untested sentencing mechanism that virtually. 
dcprives the sentencing judge of the ability to tailor criminal. sen­
tences to the individual being sentenced. U.S. Circuit Judge DaVId L. 
Bazelon pointed out that 
There are infinite ways of characterizing any individual defendant, and which 
characteristics are relevant must ill fact depend upon the particular circum­
stances of the specific case. By masldng these differences, the apparently "pre­
cise" categories of the [Sentencing] Cormnission might produce grave in.lustice: 
ViThy, for instance, should one defendant receive a different sentence th~n an­
obher Simply because his "physical condition" is different? In ·some CIrcum­
stances, Due might say, this factor will be relevant; in other circumstances it 
won't but 110IY cun one tell in tlte austractl'· 

The J)ew sentellC'lng mechanism proposed in S. 143·" moreover, will 
lead to furthC'l' overcl'o"ding of Federal cOJ'l'cctional facilitiC's, a mat­
t<'1' compolUlded by the bjJl's fai)nre adequately to emphasize altC'rna­
th'es to imprisonment ancl pretrial diversion programs. Adeqnate 
m<'aSlll'eS in that reg'arcl arC' essential, not only from the standpoint 
of humane and efrectiye cOl'l'ection pl'ogmms, 'but also from an eco­
nomic standpoint, given the high. cost of housing and. caring for 
prisoners. 

The suhcommittee prefers an incremental approach to moderniza­
tion of Federal criminu] law,.; not only hecam;e S. 1437 is fhnYC'cL but 
for more generalrcasons, too. Truly modernizing criminal Jaws means 
making substantin~ changes in them-reformIng them to conform 
them to mOdeI'll mores and to integrate comt il1terpretations into 
fltatutory language .. An omnibus reform bill, however, stands little 
chance of success because constitnencies against change lllultipl:v in 
proportion to the number or reforms involwcl. This is partic:nlarly 
true where the legislation deals with criminal laws and procedures 
that have governed human conduct for many decades and that sup­
poseclly lw;ve some l'elationship to basic concepts or right and wrong 
a)ld, particularly in the Federal model, to pract.ices that permeate OUl~ 
ways of doing business. The negative legislai:iw .. impact of massive 
change upon an informecll'epresentative body is enormous. 

There is a tendency to refer to Federal criminal law as if it were a 
unified body of statutes that serve as the principal set of legal rules 
governing the lives of people. However, Federal criminall3.w is not 
that. In our Federal system, the States are primarily responsible for 
law enforcement, and the Federal criminal law is a collection of 
separate and distinct statutes which supplement State criminal stat-· 
utes. Federal criminal statutes are intended to protect or vindicate 
iSubstantial Federal interests. Reforms in Federal criminal laws, 
thcrefore, are appropriately dealt with separately, after a careful~ 
thorough and conscientious consideration of all of the . policy issues 
and constitntional questions that each proposed change presents. ' 

Federal criminal laws ought not to be the product of extensivehorse-. 
trading'. The greater the numbers of substantive changes made by a 
bill, however, the more likely jt is that such trade-offs will occur. The 

: Henr!ngs, p. ;~:J4. 
Henrmgs, I), _"no. 
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tre~endous in;vestment of time, energy and emotion that goes into an 
ommbus bill results in a tremendous pressure to LtO'ree to thiu.rs in 
order not to hold up the legislation. This sort of pre~sUl'e was cl~arly 
evident during the Senate debate on S. 1437. 

At the beghming of its consideration of recodification leO"islatiou, 
the Subcommittee on Criminal Justice idealistically and entlmsiasti­
cany undertook to work with the Senate-passed bill. However, it soon 
became apparent that the delibel'ative process customary in the House, 
wl1ich the subcommittee thinks is the essence of goocllegislation, does 
not lend itself to massive changes in laws unless it can be established 
that the effects of the legislation have been thoroughly analyzed, that 
there has been adequate public input, and, indeed, that each change has 
been shown to be an improvement over existin~ law. 

An omnibus reform bill that will substantIally change the Federal 
criminal justice system must be carefully assessed. ~T e must be able 
to state with reasonable certainty that the new system will be a 
material improvement over the present one. The broader aJ1d more 
comprehensive the reforms made in the legislation, however, the more 
difficult it is to make such an assessment. 

The record does not reflect that the Senate had available to it when 
it passed its bill all of the information and data necessary to make a 
:re'asolled assessment of the impact of its bill. A thorough-going analysis 
tOf what the bill would do to the present Federal criminal justice system 
does not appear to have been made. There wa~) for example, no assess­
ment of the bill's impact on the Federal prison population prior to the 
Senate passage of the biU.G In addiHon, there does not appear to have 
been a careful analysis of the conseqnences of the Senate bill's rather 
sharp curtailment of judicial discretion, and what impact that curtail­
ment would have on plea bargaining and on the power of the Federal 

·prosecutor. Even the budget implications of S. 1437 were unlmown 
,at the time of the Senate passage, for no cost estimate for the bill was 
jssl1::>cl by the Congressional Budget Office. 

The subcommittee believes that the incremental approach-proces­
sing a series of bills each of which makes ·appropriate substantive 
changes in. a discrete area-is the most appropriate way to go about 
modernizing and updating Federal criminal laws. This approach per­
mits the thorough anclcareful study, analysis and drafting that ought 
to ~o into changing any Federal law, and especially Federal crim­
inal laws. Because ·this approach limits the area where substantive 
changes are made, it does not foster legislative horse-trading across a 
'broad spectrum. Changes in each area must stand on their own merits. 
Moreover, the limited area of change means it is possible to assess with 
reasonable certainty how the bill will affect the people and the crim­
inal justice system . 

• The Subcommittee on Criminal Justice generated a Congressional Research ServIce 
study whlclI suggests that the Senate lJlll wlll result in Incrensed c~ow(iing In the Federnl 
.prisons. See Cougresslonnl Research ServIce "Study of the Possible Impact on Sentence 
Lengthnnd Time Served In Prison of Sentencing Provisions of Major Criminal Code 
Reform Le£:lslntion of tl1e 95th Congress" (June 7. 1978) (prepared by Barba;:a McClure 

·and Steve Chilton). See p. 28, intm. 
See statement of lIIllton G. Rector, president, Nntlonnl Council on Crime and DeUn(luency. 

Hearings. p. 1739 ("Perhaps tIle most Important'shortcoming of the bill Is that the question 
.of whnt Its Impact on the Federal crimInnl justice system would be remaIns ,R mystery.") 
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The subcommittee drafted, and unanimously reported to the full 
committee, a bill that is premised upon the incremental approach 
(H.R.13959). The bill is Lhe beginning step in the process of moclel'Jl~ 
jzing and updating Federal criminal laws. It makes significant sub­
stantive changes to a manageable area of Federal crimhutllaw. Other 
areas of Federal criminal law will need to be examined in detail in 
order to determine what sort of substantive changes are appropriate, 
ulldlegislation making such changes will need to be drafted and acted 
upon. TIle subcommittee firmly believes that this course of action is 
best. 

H.R. 13959 does several things. First, it repeals several outmoded or 
Uilllecessary provisions of title 18 of the United States Code. For (',x­
ample, it repeals an often-cited obsolete statute, section 45 of title 181 
'\"hich makes it a misdemeanor offense to detain or interfere with a 
carrier pigeon belonging to the United States. The deletions were 
based hI part on a list of current statutes deleted by S. 1437 ,,,11ich wuS' 
supplied by the Department of Justice. Although deletion of obsol(;'te' 
statutes is often cited as one of the most important reforms of S. 143'7,. 
the Justice Department list reveaJed that S.1437 repeals only about 17 
statutes W11ich cun'emtly define substantive offenses in title 18. The 
subcommittee in il~'.' i"ecommended bill would repeal some 23 current 
substantive OfienS€!i;. (See Appendix I). 

Second, H.R. 1 flfl j)9 establishes a uniform and graded fine structure 
with higher fine l~!ve-ls. These fines w.Hl be applicable to all tit1e 18 
offenses, as well fl,~'\ to eriminal statutes in other titles of the United 
States Code (with the exception of tltle 26, the Internal Revenue 
Code). 

Third, H.R. 13D[';lY llla1..::s substantive changes in the area of sen­
tencing in order to 'pr1')~o.te ~reatel: fairness and el~l~nate unjustified 
and unwarranted d]~;rJtiJ'ltles ill pUnIshment. In addItIon, some changes 
in maximum penalties 3,1'13 made in order to achieve a greater degree of 
consistency among title IS offenses, and min01.' substantive changes are 
made in a number of other crhninal statutes in the area of corl'ections.7 

Finally, H.R. 13959 restructures present title 1<8 in an effort to im­
prove its orgunization.s Part of the restructuring involves transferring 
jnto title 18 six criminal provisions presently located in other titles 
of the United States Code. It is illtel'estillg to note that 011e of the 
claims made for S. 1437 as passed is that it consolidates Federal crim­
lnal statutes. Yet, as its proponents admit, th\) S(:'Il.l1te bill leaves more 
criminal statutes outside of title 18 than it puts in title 18. While this 
may be understandable, it is clearly inconsistent with the goal of im­
proving current law through consolidation of ofienses, and merely 
confirms that Federal criminal law is not a unified whole . 

• For example, the bill provides that the Chief of the Division of Probation of the 
Ailminlstrntlve Office of the U.S. Courts shnll be a member of the National Institute of Cor· 
rections (o<ther members Incluile· the Director of the Bureau of Prisons. the Chairman of 
the Parole- CommiSsion. and the Assistant Secretary for Human Development of the 
Department of Health, Education and Welfare), 

• The subcommittee is advised thnt In order to restructure title i8 it is necessary. as 
a practical matter, to reeno:ct It In order to avoid creating the Inference that the l'eenllct· 
ment of the provisions of title 18. Is intended to put a congressional Imprimatur 
on ench of them. or on any judicial or agency h;lterpretatlon of any of them. the bill 
includes a disclaimer provision making it clear that. except insofar as the bill makE'S 
a substantive change In a section, the rcenac·tment of the provisions of title 18 is for 
.the purpose of restructnring tltl~ 18. 



6 

CIlAl'TER 2. BACKGnOUND 

The present legislative efforts to recodify Federal criminal laws can 
be traced to the National Commission on Reform of Federal Criminal 
Laws, which was established in 1966 with a mandate to "make a full 
an~ complete review and study of the statutory and case law of the 
Ulllted States for the purpose of formulating and recommendin!Y to 
th~ qongr~ss ~egislation which ~o~ld improve the Federal systeI~ of 
?rlmmal Ju~tlCe." 1. The ~ommls~lon's membership con~isted of 3 
]uc1g~s appomted by the ChIef JustIce, three Senators appolllted by the 
PreSIdent of the Senate, three Members of Congress appointed by 
the Speaker of the House, and three people appointed by the President. 
The Commission came to be known as the "Brown Commission," after 
.its chairman, Edmund G. "Pat" Brown, then the Governor of Cal­
Ifol'l1i!,-.2 The ~rown Commission was aided in its work by an advisory 
..comllllttee chaIred by the late Supreme Court Justice Tom C. Clark,3 
:as well as by its staff and consultants. 

At the start of its work, the Brown Commission decided to focus 
'On drafting a new substantive criminal cocle.4 In June of 1970 it pub­
lished a study draft of a revised crimhlal code and invited public 
'comment. Its Final Report, which takes the form of a draft of a n;3W 
:title 18 of the United States Code, was issued in January 1971. Fol­
lowing each section of the draft. Federa] crimina] code is a com­
lInentary prepared by the Commission. vV"ith the transmittal of the 
Final Report to Congress and the President, the Brown Commission 
W(:)l1t out of existence. 
Gong1'essional aotion 

In February of WIl, shortly after the Brown COl11lllission's Final 
Report "as published, the Senate Judiciary Committee's Subcom­
mittee on Criminal Laws all(l Procedures, chl1ire(l by the late Senator 
John L. McClellan, began hearings on the recodification of Federal 
criminal laws. Senator McClellan and his staff drafted recodification 
legislation, which Senator :McClellan introduced in ,T anuary 1973, at 
the beginning of the 93d Congress, ftS S. 1. 

Contemporaneously with the start of Senator McClellan's hearings, 
President Richard:M. Nixon directed the Justice Department to 

1 Public Law 89-801. 
2 Other Memhers of the Commission were: then-Representative, and now Virginia Su­

preme Court .Ttlstice, Rlchnrtl H. pore: Senator Sam J. Ervin, Jr. : U.S. District Judge .A. 
Lcon HiggiJlhotham, Jr.: Senator Roman L. Hruska; Representative Robert W. Kasten­
meier; U.S. District Jndge Thomas J. l\IncBride; the late Senator John L. McClellan; 
Donald Scott Thomas, Esq. ot Texas; and Theodore Voorhees, Esq. or Washington. D.C. 
U.S. Circuit Juclge James M. Carter and George C. Edwards, Jr., split a term, as did Repre­
flentatives Don Edwards and .Abner l\I!kva . 

• .Advisory committee members included Hon. Patricia Roberts Harris: Hon. Ell10tt 
I,. nlchnn1son: Dpnn LonlR H. Pollnck of thp YnlE' Lnw Rchoo1: Maior Gpnprn1 (Rptlrerl) 
Charles L. Decker. formerly the Jucll;e .Advocate General of the U.S . .Army; Howard R. 
lJeary, a former Philadelphia and New York City Police Commissioner: and Milton G. 
Recto!.'. the President of the Nationnl Council on Crime nnd Dellnauency. 

'''Taking into account that Congress, the Judicial Conference, other Commissions and. 
privnte1y financed projects were engaged in intensive studies of many issues of criminal 
law otlJer thnn a substantive penal code, the Commission selected reform of provisions at 
title 18 of thc United States Code as its central concern." Nntiona1 Commission on Reform 
of Federal Criminal Laws, Stud1/ Draft of a NellJ .Federal Oriminal Oode Xl!: (1970). Sell 
0180 Nntional Commission on Reform of Federal Criminal Laws, FinaL Report xl (1971). 

Thus, it appears that the Brown Commission either did not focus on the question or 
whetber thp omnibus or the Incre!uental approach was most apprOpriate. or else it as­
sumed. without clisclIssion or analysis. that the omnibus approach wns the most appro­
prInte way to proceed. In short. the Brown Commission did not address the legislative 
qupgtion as to how best to go about reforming title 18. 

The Brown Commission also did not adequately analyze the question ur the overall 
Unlmet ilf its proposals on the scolle of fedHal jUl'is(llctioll. 
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evaluate the Brown Commission'S Final Report and recommend legis­
lation to Oongress. '1.'he Justice Department reported its recommenda­
tions to the Oongress during the first session of the 93d Congress, and 
the administration's proposed legislation was introduced in the Senate 
as S. 1400 and in the House as H.lt 004:0. The Brown Commission'S 
recommendations were also introduced during the 93c1 Oongress (H.R. 
10047). None of these bills got out of subcommittee. 

In ,January of 1975, at the start of the 94th Oongress, a revised re­
codification bill that included elements of his bill and the Nixon Ad­
ministration's bill was introduced by Senator McClellan, and it was 
designated S. 1. Further hearings were heM by Senator McOlellan's 
Subcommittee on Oriminal Laws and Procedures and a substantial 
amount of opposition to the bill was ll\.'\\'n1. However, late in the second 
session, Senator McOlellan's subcol11mittee reported the bill, without 
recommendation, to the full Senate J udicial'Y Oommittee. The Senate 
JUdiciary Committee did not act on it. 

The majority and minority lellders of the Senate, in an effort to 
move the bill, suggested that 4: Senators closely involved with the bill­
the late Senators lHcClelltlll and P hUip Hart, and Sen!ltors Hruska 
and Kennedy-work out [L compromise. Kegotiatiolls to this end con­
tinued through the end of the 94th Congress. 

In the House, the McClellan-Administmtion biJ1 was introduced 
during the 9·.l:th Congress as H.B. 3907, and the Brown Commission 
recommendations were introduced as H.R. 333. In addition, three 
members of the Brown Commission-Representatives Robert W. Kast­
enll1eier, Don Edwards and Abner Mikva-together with several other 
Members, introduced recodification legislation that they had drafted 
(H.R. 10850, H.R. 12504, H.B. 13279 and H.R. 14488). 

The negotiations in the Senate to work out an acceptable bill con­
tinued into the 95th Congress. In early May of 1977, Senator McClellan 
introduced S. 1437, a compromise bill that he and Senator Kennedy 
had drafted with the encouragement and assistance of Attorney Gen­
eral Griffm Bell. The McClellan-Kennedy bill was introduced in the 
House as H.R. 6869. In addition, Representative William S. Cohen 
reintroduced as H.B. 2311 the bill he cosponsored in the 94th Congress 
(H.R.14488) . 

In June of 1977, Senator McClellan's Subcommittee on Oriminal 
Laws and Procedures held 5 days of 11earlllQ,'s on his bill, focusing 
principally upon the selltenclllg aspects. Senator McClellan's subcom­
mittee reported. t?e bill to tlfe full Senate J uc1iciary Committee, and 
the Senate JuchClary CommIttee reported it favorably to the Senate 
in November of 1977. The Senate took up the bill in late January or 
1978 and passed it by a vote of 72 .. -15.5 

In the 95th Oongress, the Subconunittee on Oriminal Justice began 
working on the recodification legisIation early in the first session. The 
formal proceedings began with two roundtable discussions. Taking 
part in these discussions, :besides members of the subcommittee, were 
several House Members-Representatives Robert W. Kastenmeier, 
Robert McClory, Tom Railsback and Abner Mikva-allc1 a Senate 
colleague, Senator Edward Kennedy; two Federal judges representing 

• For background on tbe Senate's action, see "Criminal Law Codlilcation Bill Brought Up. 
for Debate, Surprising Almost Everyone," 36 Congressional Quarterly 142 (Jan, 21. 1978) . 
"Senute Pusses Criminal Code Bill," 36 Congressional Quarterly 283 (Feb. 4, 1978). ' 
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the Judicial Conference of the United States and the Federal Judicial 
Center; a Federal judge who served on the Brown Commission, as well 
as the Brown Commission's staff director and deputy staff director; a 
Federal Public Defauder; the executive director of the American Civil 
Liberties Union; the president of the National Council on Crime and 
Delinquency; the executive directo~' of the Metropolitan New Orleans 
Crime Commission; the executive director of Americans for Effective 
Law Enforcement; and a representative of the National Prison Proj­
ect of the American Civil Liberties Union Foundation. 

In the fall of 1977 the Criminal Justice Subcommittee began the 
first of some 16 open discussion meetings, at which the Senate-passed 
bUl, as well as the other recodification proposals, were gone over in 
detail, provision by provision. The subcommitte:a at these meetings 
focused its attention on the provisions dealing with substantive crimi­
nal offenses in order to determine how they would change current law. 
Representatives of the Justice Department and Senate staff people 
familiar with the legislation attended these meetings anrl frequently 
took part in the discussions. , 

The Criminal Justice Subcommittee opened its hearings on Sep­
tember 15, 1977, with testimony from full Committee Chairmal1 
Peter W. Rodino and Attorney General Griffin Bell. The hearings 
were resumed in early February 1978, after completion of the open 
discussion sessions. In all, 23 hearings '.vere held, and more than a 
hundred witnesses testified.a These witnesses represented a broad C1'OSS­

section of viewpoints-labor and business groups, bn,r organizations, 
elected officials, law professors, prosecutors, defenders, religious or­
ganizations, "public interest" groups and "special interest" groups. 

The Subcommittee' on Criminal Justice began markup of legislation 
in early May 1978, shortly after the conclusion of its hearings. A. 
total of some 16 marlmp meetings were held, during the course of 
which the subcommittee drafted 'a recodification bill. The subcommit­
tee began circulation of a tentative draft of its bill in June 1978 in 
order to solicit comments and suggestions from people and orO'aniza­
tiol1s interested in the recodification legislation. A number of c~langes 
were made in the tentative draft as a result of comments received 
by the subcommittee. Finally, on ,Tuly 28, 1978, the subcommittee 
ordered a clean bill introduced and reported favorably to the full 
Committee on the JUdiciary. L 

The Committee on the JUdiciary adopted the following resolution 
on October 4, 1978 : 

Resowea, that the Committee on the Judiciary-
(1) commends tlle Subcommittee on Criminal Justice and its 

Chairman and ranking minority Member for their excellent and 
conscientious work on the general revision of the United States 
criminal code; 

(2) recognizes tlmt there is not enou~h time remaining in 
the 95th Congress to complete action on the general revision of 
the United States criminal code, including sent1:!ncing reform; and 

(3) authorizes and directs the Subcommittee on Criminal ,Tus­
tice to issue !is a Committee Document a report on its work. in­
cluding' its findings and recommendations with regard to' the 
general revision ofthe United States criminal code. 

• A. list of th(' wl\'Mss~s testifying hefor(' the subcommitfee, with the date OIi which 
they testified, Is found In A.ppendix II of this Report. 
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PART II 

During the course of its work on S. 1437, the Subcommittee on 
Criminal Justice received numerous comments on the bill. In addition 
to the comments received during the subcommittee's roundtable dis­
cussions, open discussion meetings and hearings, several people and 
orgaID.zations submitted statements for the hearing record and. numer­
ous other peorle and groups wrote to express their views. 

This intensIve analysis of each section of the proposed code revealed 
that S. 1437 makes innumerable changes in current substantive crim­
inallaw. A complete understanding of the changes requires a thorough 
review of case law at the very least. A thorough analysis of each change 
is particularly important since the Senate report misrepresents many 
provisions as only a rewrite of CU1'l'ent law. The tremendous volume 
of information concerning S. 14(\7's changes in. current substantive law 
makes it impractical to discuss the changes in detail in this report. In 
view of the public interest in this issue, however, the subcommittee 
believes it would be most useful to suggest the scope of the changes in 
current substantive law proposed ill S. 1437 by identifying some of the 
most significant and controversial changes. 

In order fully to understand the changes in current law, it is nec~ 
essary to be familiar with the stl'Ucture and organization of S. 1437. 

CHAPTER 3. STRUCTURE OF S. 1437 

S. 143·7 is a comprehensive bill that amends 42 of th(' 49 titles of the 
United States Code.~ The bill is divided into 6 titles: Title I-"Codi­
fication, Reyision, and Reform or Title 18"; Title II-"Amendments 
to the Federal Rules of Criminal Procedure"; 'I'itle III-"Amend­
ments to Title 28, United States Code"; Title IV-"General Provi­
sions"; Tit.le V-"Tcrhnical and Con:forming Amendments Cross­
Rererenced in Title 18!'; Titl-e VI-"TeclmlCal and Conrorming 
Amendments." . 

Title I of the bill repeals all of the provisions of present title 18 of 
the Unit.ed States Code, which is entitled "Crimes and Criminal Pro­
cedure," and replaces them with compTehensive llew provisions. . 

Title II of S. 1437 ::tlnends the Federal Rules of Criminal Procedure. 
Some of tlle amendments in title II of the bill are conforminrr chunges, 
but other amendments constitute separate decisions on qu'cstions of 
policy. 

Title III of the. bill amends title 28 of the United Stutes Code, The 
proyisions in title III of the bill relate principally to the Bureau of 
Prisons, a U.S. Victim Compensation Board to administer the Fecl­
ern1 victim compensation pTogram established by title I of the bill, 
and fi. United States Sentencing Commission to draft sentencing 
guidelines for judges. 

Title IV or S. 1437 contnins a severability clause, an effective date 
provisioll, and 3,n authorization provision. 

Titles V and VI of the bill are Supposed to make technical and con­
forming changes in criminal statutes outside of title 18. Thus, for 
example, nontitlG 18 crimhlal provisions are amended to conform their 

1 Numerically, there are 50 titles, hut one of them, title 34, was repeated In 1956. Act 
ot Aug. 10, 1056, Ch. 1041-, 70A Stat. 1. 

40-853-70-3 
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:fines and terms of imprisonment to the fine and imprisonment struc­
ture set up in proposed new title 18. 

The proposed new title 18 established by title I of the bill is divided 
into 5 parts: Part I -"General Provisions and Principles"; Part II­
"Offenses"; Part III-"Sentences"; Part IV-"Administration and 
Procedure"; Part V -"Ancillary Civil Proceedings." 

Part I of proposed new title 18 sets forth provisions generally 
applicable to all of proposed new title 18. It contains such matters as 
a statement of the principles of construction to be applied to interpret­
ing the provisions of proposed new title 18; definitions for some 100 
terms; definitions for the culpable states of mind used in proposed 
title 18; principles of complicity liability; and time limitations on 
bringing prosecutions. 

Part II of proposed new title 18 defines criminal offenses. A common 
format is used in setting forth the offenses. The initial subsection 
defines the elements of the offense. That will be followed by subsec­
tions to define, if necessary, any applicable defense or affirmative 
defense, any special provision concerning proof of any element of 
the offense, and any special definitions app1icable to the section. The 
next subsection will designate the grade of the offense (for example, 
"Class C felony"), and the final subsection (entitled "jurisdiction") 
defines those situations in which the offense becomes of Federal con­
cern, thereby enabling the Federal Government to prosecut.e. The use 
of a separate jurisdictional subsection marks a departure from cur­
rent drafting practice. 

In present law, the "jurisdiction" provisions are a part of the 
definition of the offense. For example, present title 18 includes this 
theft provision: "-Whoever transports in interstate or foreign com­
merce a motor vehicle or aircraft, knowing the same to have been 
stolen, shall be fined l10t more than $5,000 or imprisoned not more 
than five years, or both." 18 U.S.C. 2312.2 Thus, when the Government 
charges a violation of this statute, it must show, beyond a reasonable 
doubt, that a vehicle "as transported in interstate or foreign com­
merce. See E. Devitt & c. Black-mar, Federal Jury Practice and 
Instruction §~ 37.01-.12 (2d ed.1970). 

S. 1437 is drafted on the premise that, analytically, "jurisdiction~' 
is not an element of the offense.s Since it is not an element of the offense, 
it is unnecessary to require that the jury find the facts relating to 
jurisdiction, and S. 1437 goes 011 to provide that the existence of Fed­
eral "jurisdiction" is to be determined by the jUdge. Thus, under the 
S. 1437 provis!ons that replace 18 :u.S.C. 2312, the judge, not the jury, 
would determllle whether the vehIcle was transported in interstate 01' 
foreign commerce.4 

Part III of proposed new title 18 deals wit.h sentencing-. It sets 
forth the authorized sentences that a judge may impose, defines the 

2 In contrast, S. 1437 contains a single theft provision, proposed 18 U.S C. § 1731, which 
defines the o!!,ense as: "A person Is "uilt,. of an offense if he obtains or uses the propprty 
of another With Intent: (1) to (1epr!ve the other of a right to the property or a benefit 
of the property; or (2) to appropriate the property to his own use or to the use of nnotb~r 
person." The same section also lists 4 difl'erent grades for the ofl'ense and some 31 bases 
for federal jurisdiction. 

3 "The question of what criminal behavior triggers Federal jurisdiction is entirely 
divorced from the Question of what is criminal conduct." Senate Report No. 95-605, at 7. 

• Proposed 18 U.s. C.' ec. 201 (c) : "The existence of Federal jurisdiction is not an element 
of the offense." 
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maximum. prison term andmaximu111 fine :for each grade of offense, 
and defines the terms and conditions of probation. Part IV of pro­
posed new title 18 deals with such matters as responsibility for hwesti­
o-ating offenses described in proposed new title 18, appointment of 
Government-reimbursed counsel, bail, and the disposition of juvenile 
and incompetent offenders. Part V of proposed new title 18 sets forth 
some civil 'actions t.hat the Goyernment and private citizens may bring 
in connection with the offenses descrihed in proposed new title 18, and 
it also sets up a program to compensate the victims of Federal crimes. 

PART II--OHAPTER 4: 

SYNOPSIS OF CO$IlImNTs ON THE SUBSTANTIVE OF~'ENSE PROVISIONS OF 
S. 1437 

The Oriminal Oode Reform Ae(!, of 1978, S. 14:37, contains a great 
number of changes in current substantive Federal criminalla,w. Some 
of the changes are discussed in the 1,4:11 page Report of the Senate 
Judiciary C0111.mittee which accompanies S. 14:37.1. That report, how­
ever, discusses only those changes in current substantive law which the 
dl'u:fters of S. 1437 apparently inten(h~c1. During some 50 hours of open 
discussion sessions the members of the Subcommittee on Criminal 
.Tustice discovered many examples of changes in current substantive 
law which were not discussed in the Senate Report. :Many of the wit­
nesses who appeared before the snbcommittee identified further 
changes. It cannot be determined whirh of those changes "ere inten­
tional, since supporters of the legislation and the Senate Report fail,. 
first, to identify many of the ChaJlges and, second, to discuss adequately 
the full impact of many of the changes they do identify. The subcom­
mittee concluded that it would be irresponsible to enact S. 14:37 with­
out a more thorough analysis of the impact of the. ~hanges contained in 
S. 1437 upon current substantive Federal criminal law. 
It is clear from testimony received by the subcommittee that S. 143'1' 

would not only effect many changes in the current substantive Federal 
criminal law but also that many of the changes are highly controver­
sial. As a result of the testimony and its own independent analysis the 
subcommittee concluded that there is serious doubt whether many of 
the changes proposed by S. 1437 would improve current law. Clearly, 
many of the changes should be subject to further independent analysis, 
public input, and full legislative review. 

Although the subcommittee took positions on many aspects of S. 
1437, no attempt will be made to describe those positions in detail. In­
stead, this part of the report identifies some of the more significant and 
controversial ways in which S. 1437 affects current substantive law. 

The subcommittee found th.!tt there are three categories of ways in 
which S. 1437 affects current substantive law: by radically changing 
the format of current title 18; by changing current law; and byellact­
ing provisions not in current law. 

The first way in which S. 14:37 affects current substantive law is by 
reorganizing and restructuring title 18 of the UnitE'd ~tates Coell'. One 
example of a change in :format which has potentially far-reaching sub-

1 Senate Report No. 95-605, 95th Cong., 1st sess. parts 1 and 2 (1971). 
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stantive impact is the reduction of the number of current culpable 
states of mind ( the ?nens rea element of the offense) to only four: in­
tentional, knowing, reckless and negligent.2 

Many witnesses argued that changing the required proof of state 
'of mind will affect the outcome of many criminal cases. For example, 
witnesses representing the Federal Public and Community Defenders 
argued that the bill's use of the "reckless" element 

'" '" '" introduces into the Federal criminal law the traditional civil law concept 
of recklessness to un extent never before seen; and, with potential results, we 
believe, tbat may in some instances have been wholly llninle1ll1ed. By cUspensing 
with the traditional requirement of mens 1'eu, the Senate bill will lessen the 

·government's burden of proof in a substantial number of cases ..•. " 

An example of one of the many offenses that will be affected by 
changing the ?nens rea element is Receiving Stolen Property:1 Under 
·S. 1437 the requisite mental element is "reckless"-that is, the offender 
'Was aware of the risk that the property was stolen but disregarded 
that risk.5 According to the Senate Heport, the offense in S. 1437 con­
solidates nine current offenses.6 '\Vhat the Senate Report fails to point 
out is that every current offense requires proof that the defendant 
obtained the property "7~nowing" that the property had been stolell.7 

Although the difference between "reckless" and "lrno1Ving" is subtle, 
the change affects the nature of the offense by lessening the Govern­
ment's burden of proof. More importantly, such a change places a 
greater burden on citizens by broadening the definition of criminal 
conduct. . 

The subcommittee analyzed many similar offenses and concluded 
that changing the mental element of an offense necessarily changes 
the nature of the offense. Such changes, however subtle, should not 
be lmdertaken without thorough analysis of each one to determine 
its impact. The assurances of the proponents of omnibus legislation 
that the ?nens 1'ea provisions S. 1437 "can add considerable clarity to a 
confused area of Federal law, and can help achieve the settling of im­
portant,legal principles tllat previously have been left to fluctuate," 8 

are not a satisfactory substitute for thorougll, detailed analysis. 
Another example of a way in which S. 1-:1:37's format will have con­

siderable impact on Fec1t'ral criminal law is the result of the bm's ap­
proach to F;deral jurisdiction. U?der the proposed format .of. S. 1437 
a number or current o:fi'enses wInch may have somewhat sm1l1ar ele­
ments are often combined into a single offense with all possible juris­
dictional bases listed seriatim.9 

Many witnesses and other analysts of the bill argue tllat this ap­
proach to defining the scope of Federal jurisdiction will rt'sult in an 
expansion of Federal jurisdiction over many offenses. They frequently 
expressed concern that, due to time limitati?l1s, they :vere aJ)le to exam­
ine only a few of what may be very many illstances ill wInch S. 1437's 

2 Proposed 18 U.s.C. § 302. 
"Heal'ing~, p. 1038. 
, Proposed 18 U S.C. § 1733 . 
• Proposed 18 U:S.C. § 302(c) (1). See also, proposed 18 U.S.C. § 303(b). 
" Senate Report No. 95-605, at 677. 
-. ,"Ire 18 n.s.c. §§ 641, 659, 662, 922(j), 1708, 2113(c), 2313, 2315 and 2317. 
S Hearings, p. 76. 
"For example, proposed 18 U.S.C. § 1731, Theft, contains 31 subparagraphs defining 

federal jurisdiction. Under current law th~re are over 100 theft offenses, each 'With its 
ilwn basis for federal jurisdiction. 
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format expands Federal jurisdiction. Similarly, they noted that 'while' 
some of the ways in which S. 1437's format expands Federal jurisdic­
tion are obvious, other ways are very subtle. For example, S. 1437 ex­
pands Federal jurisdiction over robbery to include situations where 
any pe?'80n, even a victim, crosses a State line in connection with the of­
fense-while under current law the offender must cross a State line. 
A more subtle expansion in the scope of Federal jurisdiction results 
from changing the current phrase "facility in interstate commel'ce'7 
to "facility of interstate commerce," thereby authorizing Federal 
prosecution if a local telephone call is made. ..-

The format of S. 143'7 also expands current Federal jurisdiction by 
adopting a system of ancillary jurisdiction. Under this system some 
17 crimes become Federal offenses if committed during the eOUl'se of 
another Federal offense .. It has been estimated that the result of the 
creation of this so-called "piggyback jUl'isc1iction" will be the poten­
tial expansion of Federal jurisdiction to encompass some 300-350 llew 
crimes.10 

A third way in which the format of S. 1437 will have an impact on 
current substantive law is by making the provisions of proposed title 
18 "apply to prosecutions under any Act of Congress." il As a rei:Jult, 
all of the provisions of proposed title 18, including those affecting 
interpretatIOn and application, would apply to hundreds of criminal 
offenses outside of title 18. There has been very little research to de­
termine the possible impact of such changes. The need ror full and 
careful analysis is obvious, particulal'ly when one considers that pro­
visions such as the general definitions section, the inchoate offenses 
and the four culpable states of mind will be applicable to highly tech­
nical areas of the law such as tax, securities fraud, and bankruptcy. 

These are only a few examples of the changes in current substantive 
law which are inherent in the new format S. 1437 proposes for title 18. 
The snbcmnmittee fonnel that vil'tual1y every offense in current law is 
changed by the new format-ineluc1ing those offenses that the pr~po­
nents of the bill argued were ullchanged. Because the proponents fUlled 
to meet the burden of proving that~current law is unchanged by the 
format~ the subcommittee believes the proposed new format shoukl be 
rejected. 

The second way in which S. 1437 affects current substantive hw is 
by changing indjvidual provisions of current law. Many witnesses and 
analysts were rritirul of the substantive changes in current law con­
tained in S. 142'7. Their criticisms varied widely, ranging from those 
who argued that specific changes were inferior to eUl'l'ent In.w to those 
who argued that far more radical change is needed. The subcommittee 
undertook detailed analvsis of each change in current substantive law 
hut. fonnd that. the trenlenclous number or changes made analysis of 
each individual section futile. Consequently, the'subcommittee'agrees 
with those witnesses who concluded that only the most significant 
changes have been analyzed and further time is needed to identify and 
analyze the less obvious changes. 

10 Posltfon Pnper nnd Testimony of the Federnl Public nnd Commnnity DefeniJers Rear­
in!! •. n. 10~r. . • "I~r {/T,,, Ftnt~l11ppt of Profe •• o,· :rohn Ql1h!'lp~·. fTenril1!!'s. n. llOfl-llO>l. 

11 Pronosec1 18 U.S.C. !l103; The only exceptions nre Acts of Con!!ress npplicnble Folely 
in the District of Columbia; the Canal Zone Code; and the Uniform Coc1e of )Iilitnry 
.Justlce. 
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Some of the substantive changes in existing la w which witnesses and 
analysts most frequently criticized include: expanding current con­
spiracy law by implicitly eliminatin~ the requirement that a conspira­
tor have the intent to commit the offenses and by adopting a "unilat­
eral theory" of conspiracy which allows a single person to be charged 
with conspiracy, even if no Ol1e agreed with him; 12 reversing current 
law to permit a perSOll who owed no additional tax 01' was dne a 
refund to be found guilt~· of tax evasion; 13 making it a felony to mnke 
false unsworn oral statements to Government agencies, thus codifying 

'some court interpretations of current law but contrary to other court 
interpretations; 1.4 expanding current law concerning an election in 
ll1tmy respects, including making it an offense for the first time to en-
gage in a wide variety of common election activities which could be \ . 
found to "obstruct or impair" an election, prohibiting acts by "any 
person" instead of requiring proof of a conspiracy as 111 current law, 
and changing the current mens rea element; 15 expandulg CUl'-

rent Jaw to permit prosecution for extortion of participants in vir-
:tually any labor dispute in which picketing "tl1reatened" property 
damage, thereby reversing current law; 10 expanding the current Jia-
bi1ity of an accomplice by omitting the requirement that an accom-
plice intend that his or her action assist in the consummation of the 
offense; :l7 expanding current prohibitions against obstructing a Gov-
ernment function by fraudulent meallS to encompass the acts of indi-
viduals and to encompass any Federal Government function; 18 and 
expanding current prohibitioils against rioting by eliminating the re­
quirement of "ultent" to ulcite a riot and by mnking it an offense to 
l)articipate in a riot and to ]Pad a riot.10 

Although these are but a few of the changes S. 1437 makeR ill current 
!substantive offenses, thev il1ustmte the need for extensive input and 
thOl'ough analysis of ellc}l change to ensure that the criminal justice 
system does not take a step back"l\nrd. 

The third way in which S. 14~7 changes current substantive law is 
by enacting new provisions. The subcommittee did not take' a 
p'ositioll on each specific new provision since it determined that further 
input and analysis is needed to ensure that each new provision receive'S 
thorough consideration. However, many of the provisions created 

-by S. i437 were highly controwrsial. A few of the provisions which 
'caused considerp,ble comment and concern are those creating: a general 
~1I.ttempt statute applicable to all offenses; 20 an offense o'f "criminal 
solicitation" under which the solicitor need only intend that the con­
duct occur-he need not know that it was criminal-and under whidl 
the solicitor is guilty eyen if the criminal concluct never occurs; 21 an 
offense pi'ohibiting disruption of any official Government proceeding 
even if such disruption is only the coincidental result of speech-related 
conduct; 22 an offense prohibiting a present or former public servant 

10 Pro pORed 18 U.S.C. § 1002. 
10 Proposm118 U.S.C. , 1401. 
H Proposed 18 U.S.C. § 1.343. 
15 Proposed 18 U.S.C. § 11,11. 
1. Proposed 18 U.S.C. § 1722. 
17 Proposed 18 U.S.C. ~ 401. 
10 Proposed 18 U.S.C. ~ 1301. 1. Proposed 18 U.S.C. H 1831. 1833 . 
.. Proposed 18 U.S.C. ~ lOOl. 
:n Proposed 18 U.S.C, § 1003. 
22 Proposed 18 U.S.C. § 1334. 
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from disclosing ccrtain information submitted .to the Gove1'llment; 23 

and a federllJ obscenity statute based on widely varying "community 
standards." 2, 

Two additional controversial provisions cl'eated by S. 1437 will have 
impact upon the determination of guilt for nearly every current 
criminal offense. The fil'st provision eliminates jUl'isdiction us an 
element of federal o1£ense8,25 thus I'emoving the responsibility for de­
termining Federal jurisdiction from the j my and placing it with the 
judge. The second new pl'ovision is the attempt in 8. 1431 to codify 
a mle of strict constl'uction. It has been argued that S. 143'7 (after 
considerable amendment) merely restates the CUl'l'ent common law rule 
of stri.ct construction.2G If that is true, then the provision is not neces­
sary. More importantly, codification of the common law rule will pre­
vent fnrthel' l'ennement of its interpretatiOll by the courts-thus, 
changing the law by halting its development. 

CHAPTER G. SYNOPSIS Olf COl\GlmN'l'S ON 'l'HE SENTENCING PROVISIONS or 
s. 1437 

Ol'r'I'l'iMV of C111'1'ent la'U) 
Current iaw sets forth the sentence. that a judge can impose upon 

a eomictpd de.fendant pither in the statute defining the offense 01' in 
one of several specia1 s('nt('ncing provisions dealing with "youth" 
and "young adult" offendel's, "dangerov.s special" offenders, "danger­
on~ Rpecial drug" offenders, and narcotics addicts.' The statute c1e­
fiuin,!! tll(' offense' \,ill state the maximum prison term and maximum 
Hne for the ollelUle and willl~ellerally autho:"ize the imposition of boti1 
a term of imprisonment and a fine. OfYeus('i:: in title 18 0:£ the United 
St~tt('s Code cnrrently authorize maximum terms of imprisonment 
ranging from i3 months to life or any term of y('ars 2 and maximum 
fines ranging from $50.00 to $25,000. In lieu of a specified fine, a num­
ber of statntes, generally those involving embeJlzlement, permit a 
fin<.> based upon the amount obtained in the commission of the offense. 3 

80me 40 offenses authorize imposition of either a fine only or a term. 
of im1)l'isomnent only. 

A judge, "when satisfied that the ends of justice amI the best in­
terest of the public as wen as the def('ndant wi111w sprwcl thereby." 4 

may suspend the impositi0n of senteuce or suspend its ('xecution and 
place a defendant 011 probation, unless the offense is pUl1i:=:hable by 

"" Proposed 18 U.S.C. § 1'525 . 
.. Propoliec118 U.S.C. § 1842. 
"" See p. 10 intra. 
'" Proposed 18 U.S.C, § 112. 
'18 U.S.C. Ch. 402 ("Youth" Offenders). and Ch, 314 ("narcotic addicts"); 18 U.S.C. 

H 4216 ("Young adult" offenders) and 3575 ("dangerous speclal" offenders) ; 21 U.S.C. 
§ 849 ("ilangerous special drug" offenders). 

2 Ell1ht offenses contain mandatory Imprisonment language--18 U.S.C. § § 924(c), 1651, 
1652. 1653. 1655,1661.2113 (e) and 2114. 

Romp Rh;te~n offensp~ In title 1.'l-18 U.S.C, §§ 34, 35Ha). 351(b), 351 (d). 794, 798, 844 
(d), 844(f) 844(1),1111,1114,1716, 1751(b), 1751(d), 2031. and 2381-allthorize imposi­
tion of l\. s~nteMP of dNlth. In R(1dttion. section 1472(t) of title 49, United stntes Code Rlso 
Ruthorlzes imposition of a sentpnce of death. Because the title 18 provisions do not ~ontain 
proce(lures for Imposing a sentence of death, they are constitutionally deficient. FUrman 
v. Georgia. 408 U.S. 238 (lS72). liIee also Gregg v."Georgia, 428 U.S. 153 (1976) ; Profitt v 
FIOl'ida, 428 U,S, 242 (1976); Jf/·!·e"k v. Tem(1s, 428 U.S. 262 (1976); Woodson v. North 
Oal'o}ina, 428 U.S. 280 (1976); RolJert,~ v. Louisinna, 428 U.S. 325 (1976); Gardner v. 
Flonda, 430 U.S. (1977) : RolJert.V. Florida, 432 U.S. 282 (1977). 

• A fine equal to the amount obtained Is authorized In 18 U S,C, §§ 643 644 646 647 
648. AM}. 650, 653, 654. and 1711. A fine of double the amount obtained is nutho~lzed 'In 18. 
U.S.C. H 645, 651. 652 and 893. 

• 18 U.S.C. § 3601. 
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death or life imprisonment. The probation period may not exceecl 5 
years, and the court may impose "such terms and conditions as the 
court deems best." (; The judge may impose what is known as a "split­
senterrce')-a short term of imprisonment (no more than 6 months) 
followed by probation. 

In deciding whether to impose a ja.il term, a fme, or both a jail term 
and a fine, or to suspend the imposition or execution of sentence, the 
judge is free to consider whatever factors he or she considers relevant. 

Appeal of a sentence is authorized only under very limited circum­
stances. The Government or the defendant may initiate an appeal or 
a criminal sentence in cases involving the imposition, correction, or 
reduction of a sentence of a "dangerous special offender." On review, 
the court of appeals determines "whether the 1)1'OCe(11:l1'e employed was 
lawful, the findings made were clearly erroneous, or the sentencing 
court's discretion was abused." 6 

A defendant who is sentenced to a term of imprisonment remains in 
prison until the expiration of the term of imprisonment minus any 
"good time" earned, lIDless released earlier on parole.7 Good time is 
earned if the person has "faithfully observed all the rules and has not 
been subject to punishment," S Good time can be forfeited for violat­
ing institution rules,9 and forfeited good time can be restorec1.20 A 
person may earn "industrial good time" fOl' each month of actual 
employment and may be awarded industrial good time for "excep­
tionally meritorious service or performing duties of outstanding 
importance in connection with institutional operat.ion." n Industrial 
good time may be forfeited and later restorecl,22 

A person serving a prison term in excess of 1 year is eligible for 
parole, unless the judge specifies an eaTlier date, after service of 113 of 
the term of imprisonment.23 A person who is eligible is not automati­
cally relen,sed on parole. The decision as to whether the person ought 
to be released is the responsibility of the U.S. Parole Commission. 
Its discretion must be exercised pursuant to a guideline system that 
takes into account the severity of the offense and the probability 
of future criminal conduct, which is determined primarily by reference 
to past criminal history. This guideline system was mandated by 
Congress in the Parole Commission and Reorganization Act of 1976. 

Overvie1.o of Major Ohanges in Owrrent Law Proposed in S. 1437 
The sentencing provisions of S. 1431 proceed from the premiBe that 

"a major reform of federal sentencing law is required." H The bill 
as passed by the Senate makes what its proponents call "major reforms" 

"[(l. 
018 U.S.C. § 8576. 
1 A defendant may also be released pursnant to the special provisions in the youth 

Corrections Act, 18 U.S.C. § 5017, or in the Narcotic Addicts Rehnbl1!tation Act, 18 
U.S.C. ~ 4-254. 

"18 U.S.C. § 4161. The maximum amount of good time that can be earned ranges '{rom. 
5 days per month. if the term is not less than 6 months or more than a year, to 10 daY' per 
month. if the term is over 10 years. 

018 U.S.C. ~ 4165. 
1·18 U.S.C. § 4166. 
1118 U.S.C. ~ 4162. The mmc1mum amount of industrial good time that can lJe awarded 

Is 1\ days ppr month for the first year and 5 days per month for any succeeding year. 
11118 U.S.C. § § 4165. 4166. 
1:118 U.S.C. 18 § 4205, 
H See Statpment of Deputy Assistant Attorney General Ronald L. Gainpr, Office for Im­

provements in the Administration of .TlIstirp. U.S. Drnartnwnt of ;rnstice. Hearings, p. 1411. 
See a.Iso Statement of Senator Edward H. Kennedy, Hearings, p. 760. 
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in the area of sentencing by creating a number of entirely new sentenc­
ing provisions and elimmating 01' substantially altering many existing 
provisions. 

S. 1431 authorizes six types of sentences: imprisonment, fine, proba­
tion, order of criminal forfe1ture, order of notice to victims, and order 
of restitution.15 

Imprisonment 
S. 1437 provides for three types of offenses-felonies, misdemeanors 

and infractions. There are live classes of felonies (A through E) and 
three classes of misdemeanors (A through 0). Proposed section 2301 
of title 18 'authorizes the fullowing maximum prison terms : 

Olass A felony-life or 'any term of years. 
Olass B felony-not more than 20 years. 
Olass 0 felony-not more than 10 years. 
Class D felony-not more than 5 years. 
Olass E felony-not more than 2 years. 
Class A misdemeanors -not more than 1 year. 
Olass B misdemeanors-not more than 6 months. 
01 ass 0 misdemeanors-not more than 30 days. 
Infraction-not more than 5 days. 
If the judge is going to sentence a defendant to serve l\. term of im­

prisonment greater than 1 year, the judge may designate that the de­
fendant will be eligible for early release after service of a specified por­
tion of the term. A person may be released prior to expiration of the 
term of imprisonment only if the judge has stated at the time of sen­
tencing that the person is eligible for early releasfl. 

S. 1437 repeals the special sentencing provisions currently applica­
ble to persons qualifying as a "dangerous special offender," a "danger­
ous special drug offender," a "narcotic addict," a "youth offender," or 
a "young adult offender." 
Fine8 

S. 1437 establishes a single fine level for each type of offense, dif­
ferentiating between individuals and orgal1.izations.111 

Maximum fine 
Individual: Felonies _____________________________________________________ $100,000 

llIisderneanors ________________________________________________ . 10,000 
Infractions ____________________________ •. _____________________ 1, 000 

Organization: Felonies _____________________________ ._,______________________ 500, 000 
llIisderneanors __________ .. _____________________________________ 100, 000 
Infractions __________________________________________________ 10,000 

,Vhile these levels are generally adhered to, there are exceptions.11 

" S. 1437 leaves wbat may be the only constitutional deatll penalty provision In feCleral 
law. ·1(\ U.S.C, § 1472(1), outside of title 18. Tbus, the most severe criminal penalty that 
can bp IJnpo~~d will not he a lmrt of S. 14:W's "comprehenslve" criminal code. R. 1437 alRo 
tl'nnsfN's from title 18 to tbe Espionage and Sabotage Act of 1954 an offense carrying the 
death penalty (18 U.S.C. ~ 704). 

,. An organization Is defined to mean "a legal entity, otber than 1\ government, estab. 
lIsh~d or organizt'tl for any purpose, aud Includes a corllOration, company. association, firm, 
partnership, joint stock company, foundation, Institution, truRt, estate, society, union, 
clull. ellllrch, and any other association of llersons." PropOsed 1.<; U.S.C. § 111, 

>7For example, proposed 18 U.S.C. § 181,3 (possessing drugs) lowers the ftne!J for I\. 
class C mlRdrmeanor I1nd I1n infraction when the substance Involved Is marijuana. See also 
proposed 18 U.S.C. § 1764. 

W-S53-79---4 
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S. 1437 also establishes an "alternative authorized fine" where the 
defendant has derived a pecuniary gain or has caused bodily injury, 
property damage or other loss. The amount of the alternative fine can 
be up to the greater of twice the gain or twice the loss. Because of the 
manner in which key terms are defined, t11is ~e~ l"ion will be applicable 
in nearly every instance. 

The proposed code does not relatc the alternative aut.horized fine 
to either the criminal oreler of restitution or existing civil multiple 
damages rights of recovery. 
Probation 

S. 1437 changes present law by making probation a sentence, rather 
than the suspension of the imposition or execution OT sentence. It pro­
vides for one mandatory condition-that the defendant not commit a 
federal, state, or local crime while on probation. It also authorizes SO\'­

eral discretionary conditions and includes a catch-all clause, "snch 
other conditions' as the court may impose." Thus, the discretionary 
conditions of probation under S. 1437 reach the same result as current 
law, which authorizes "such terms and conditions as the court deems 
best." 

"Split sentences" are specifically precluded. However, the sam.e re­
sult (a short prison term followed by a probationary period) can be 
reached under S. 1437 since one of the conditions of probation can be 
imprisonment for up to 1 year during the first year of the term of 
probation.18 

The length of a tel1n of probation dept'nds upon the type of offem:e. 
For a felony, the term can be up to 5 years; for a misdemeanor, up to 
2 years; and for an infraction, up to one yel.1,r.19 Present law sets a 
maximum of up to 5 years for all offenses. 
Order of criminal f01'feiture 

S. 1437 requires that for certain oilcnses, the judge must order the 
defendant to forfeit certain property to the United States. IVhen It 
defendant is convicte(l of any of three. organizecl crime. oiIenseR,20 the 
court must order the defendant to forfeit his interest in the "racketeer­
ing syndicate" or "entC'rpl'ise" hwolyecl.n 

Order of notice to victims 
S. 1437 authorizes the judge, when an individual is found guilty 

of an offense involving fraud or other cleceptivp practicr.s or an orgu­
nization is found guilty of any offense, to rpquire tllat the defendant 
notify any victims of the offense. The notification 111nst include all 
explanation of the conviction, and it must be delivered "by mail, by 
advertising in desig11ated areas, or bv other appropriate means~' to 
"the class of persons or the sector of tIle public affected bv the convic­
tion or financially interested in the subject matter of the offense.22 This 
penalty may be in addition to n. sentence of probation, fine or imprison­
ment, and itisnew to Federal law. 

18 Proposed 18 U.S.C. § 2103 (b) (11). 
19 Proposed 18 U." C. § 2101 (b). 
:oproposed 18 u.S.C. §1801 (Operating a racketeering syndIcate), 1802 (Racketeering), 

and 1803 (Washing racketeering proceeds). 
:n "Racketeering syndicate" Is defined in proposed 18 U.S.C, § 1806(g), and "enterprise" 

is definellln proposed 18 U.S.C. § 111. 
"" Proposed 18 U.S.C. § 2005. 
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01'de1' of restitution 
S. 1437 authorizes a judge, when a defendant is founel guiIty of 

an offense "causing bodily injury 01' pro.perty dmnage ?l'. other 
loss," 23 to order the defendant to make restItutIon to any vIctIms of 
the offense. Federal law presently authorizes the making of restitu­
tion as a condition of probation. The proposed coele does not ralate 
restitution to either the alterlUttive fine or to existing ciyil m.ultiple 
damages rights of recovery. 
Sentencing ,J?'oced1tl'es 

Many of the bill's most ambitious changes in current sentencing 
procedures are accomplished by creation of an independent ·admin­
istrative body withhl the judicial branch, to be called the United States 
8entcncing Commission.21 The Commission would consist of seven 
fun-time members who mav serve for two 6-vear terms and who 
m'e compensated at the sa1l1e rate as judges of the u.S. Courts of 
Appeals.2a 

S. 1437 empowers the President of the United States, "after con­
sultation with the Judicial Conference of the United States," 20 to 
appoint foul' Commission members, subject to the Senate's advice 
and consent. The President selects the remaining three Commission 
members from a list or at least seven jndges proviclecl by the Judi­
cial Conference of the United States.27 The Sentencing Conmlission 
lllllSt. have judicial and non-judicial members, and not more tha.n 
two of the foul' persons appointed by the President with the a~l:ice 
and consent of the Senate may be members of the sume polItIcal 
party.28 

The Sentencing Commission~s primary duties are to promulgate 
(1) sentencing guidelines for judges to use "in determining the sen­
tence to be imposed in a crimina} rase" and (2) "general policy 
statpments regarding application of the guidelines 01' all~r other· 
aspeet of sentencing." 29 

'1'he sentencing guidelines promulgated by the Sentencing Com­
mission lllllSt address: (1) the initial "in-ouV'decisioll (whether to 
impdson the defendant, fine him 01' place him on probation); 
(2) the 'appropriate length of 11 t~rm of imprisonment or a term of 
probation and the appropriate amount of a fine; anel (3) w]lether 
the defendant should be made eligible for ev:rly release and .. if so,. 
ufter service of what pl'oporbioll of the ~ ('IT! of imprisolllnr.n:b.30 

The guidelines are to be formuhcP(l h,v:",;ting up categories of 
offenses and categories of defendants. F'.·· u .:i1 category of offense 
~nvolving each category of de.fendf\.ut, Llli: sentencing guidelines 
must "establish a sentencing range that is consistent with all per­
tinent pI'ovisions of title 18, United States Code." 31 

.. , Pronosed III U.S.C. ~ 2006. 
'~Title II!, Section 124 of S. 1437, estnbllshes n new chnpter (58), entitled "United' 

Stntps Sentl'nclng Commission." In Title 28 of the United Stntes Code • 
.. ' Presently $57,500.00 per yenr . 
.. Proposed 28 U.S.C. fi 991(n). 
or T!1e .Turllclnl ConfHence of the Unlten Stntps consists ot the Chief Justice of the­

United Stntes. the chlcf judge of ellch judlcla1 circuit. the chief judge of the Court of" 
C'l1Rtoms nIHl Pntpnt Appenls, find n (listl'lct .illdge fl'om each judlclnl circuIt, 28 U.S.C. 
!laSl. 

""Proposed 28 U.S.C. ~!)94(n). 
:: E{oposed 28 U.S.C. !I 994(n) (1). 

nProposed28 U.S.C. I 994(b). 
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S. 1437 requires the Sentencing Commission to consider several 
:factors when establishing categcll1ies of offenses and categories of 
'defendants. It must consider, when establishing categories of offenses, 
the relevancy of: 

(1) The grade of the offense; 
(2) Any mitigating 01' aggra vatillg circumstances; 
(3) The nature and degree of the harm caused b:>: the offense; 

1
4:) 'rhe community view of tIle gravity of the offense; 
5) The public concern generated by the offense; 
6) The deterrent effect a particular sentence may have on the com­

mif'sion of the offense by others; and 
(7) The current incidence of the offense in the cOlmnunity and in 

the nation as a whole.32 

In establishing categories of defendants, the Sentencing Commis­
sion n?-ust consider the relevancy of the defendant's age, education, 
vocational skills, mental and emotional condition, physical condition, 
including drug dependence, family ties and responsibilities, COlmnu­
nity ties, role in the offense, criminal history, and degree of depend­
ence upon criminal activity for a livelihood.33 

The Sentencing COlmnission is given some specific instructions as 
to the ¥uidelines. For example, the Sentencing Commission, in draw­
ing up Its guidelines, must be "guided by the average sentences impoged 
in such categories of cases prior to the creation of the Commission, 
and in cases involving sentences to terms of imprisonment, the length 
of terms actually served." 84 If the Commission determines that a term 
of imprisonment is appropriate for the crime, then its guideline must 
provide for a range of imprisonment. The maximum term of a range 
established by a guideline cannot exceed the minimum term by more 
than 12 months or 25 percent, whichever is greater.a5 

S. 1437 directs a judge to consider several factors when imposing 
sentence. The factors include the circumstances of the offense, the char­
acteristics of the defendant, the kin.d of senten.ces available\ the "need 
to avoid unwarranted sentence disparity", and the sentencing guide­
lines.so 

S. 1437 contains additional provisions to ensure that judges will, 
save for rare and exceptional instanccs, sentence within the guidelines. 
One provision directs the judge to impose a sentence within the guide­
line range unless the judge finds an aggravating or mitigating circnm­
stance that "was hot adequately taken into consideration by the Sen­
tencing Commission in formulating the guidelincs and that should re­
sult in a different sentence." 37 

S. 1437 also requires the judge to state in every case, in open court, 
the reasons for imposing a particular sentence and the specific reason 
for imposing a sentence outside the guideline range.3S The latter re­
quirement is intended to be satisfied only by "a statement of why the 
court felt that the guidelines did not adequately take into account all 
of the pertinent circumstances of the case at hand." 39 Finally, appd-

.~ Proposed 28 U. S.C. § 994 (c) • 

... Proposed 28 U.S.C. § !l[J4(d). 
"Proposed 28 U.S,C. § 994(1). 
"Pro)losed 28 U.S.C. §994{b) (1). 
"'Proposed 18 U,S.C. § 2003(a) (1). 
IrProposed 1R U.R,C. § 2003(a) (2) • 
.. Propose<118 U,S.C. § 2003 Ill). 
~ Sennte Report 95-000, at 893. 
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late review of sentence is available if the sentence is outside of the 
guidelines but not if it is within the guidelines.40 

Post.%ntenoe prooedures 
.s. 1437 authorizes the Government and the defendant to appeal 

sentences for felonies and class .A. misdemeanors that fall outside the 
sentencing guidelines. The defendant may appeal when the sentence 
is in excess of the guideline range, unless the sentence is one that the 
defendant agreed to as a part or a plea agreement under rule 11 (e) 
(1) (B) or (C) of the Federfll Rules of Criminal Procedure. The 
Govemment may appeal sentences when the sentence is less than the 
guideline range, unless the sentence is one that the Government agreed 
to us a part of a plea agreement lmder rule 11 (e) (1) (B) or (C) of 
the Federal Rules of Criminal Procedure. 

IV11en a sentence is appealed, the court of appeals reviews the 
record to determine if the. sentence is "unreasonable." If, upon appeal 
by the defendant, the court determines the sentence is too high, the 
court of appea.]s can impose a lesser sentence or remand for further 
sentencing proceedings or for imposition of a lesser sentence. If, upon 
appeal by the Govcrnment, the court of appeals determines that a 
sentence is too low, it can impose a higher sentence or remand for fur­
ther sentencing proceedings or for imposition of a higher sentence.41. 

S. 1437 substantially changes the procedures for determining the 
length of time a defendant actually serves in prison. "Good time" is 
substant.ially reduced. A person carns 3 days per month unless the 
Bureau of Prisons determines that the person has not "satisfactorily 
complied" with disciplinary regulations, in which case the Bureau of 
Prisons can reduce the good time or deny it altogether. The Bureau 
of Prisons' decision must be made within 2 days after the end of the. 
month, and, once credited, the good time may not later be reduced or 
withdrawn.42 

Parole as it exists today is abolished. A pr.l'son ma.y be released 
prior to the expiration of the term of impI'isonment only if the judge, 
at the time of imposition of sentence, designates that the person shall 
be eligible for "early release') (that is, release after service of n spec­
ified portion of the term) ,48 However! n person who is eligible for 
early release docs not accrue any "good time." 44 

Eligibility for early release does not automatically entitle the persoll 
to release after service of the specified portion of the term. The Parole 
Commission must decide that the person's release "is consistent with 
the applicable factors that led to the imposition of this particular sen­
tence," that there is no "undue risk" that the person will fail to COll­
form to parole condit.ions, and that early release of a person would 
not have a "substantially adverse effect on institutional discipline." 45 

It is intended that "early release" be rarely used and limited to 
"exceptional" cases.40 

S. 1437 imposes, jn all instances where a term of imprisonment is 
imposed, a period of post-release supervision, which it calls "parole." 

40 Proposed 18 U.S.C. § 3725(n). 
"Proposed 18 U.S.C. § 3725 (,n and (e). 
12 Proposed 18 U.S.C. ~ 3824(b). 
'" PrOpOsed 18 U.S.C. ~ 2301(c) and 3824 (a) (2) • 
.. PropOsed 18 U.S.C. § 3824(b) • 
• r. Proposed 18 U.S.C. § 38£11 (e) . 
.. Senate Report No. 95-605, at 924. 
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For class A and B felonies, the parole term can be up to 5 years; for 
class 0 felonies, up to 3 years; for class D felonies, up to 2 years, for 
class E felonies, up to 1 year; and for a person serving a term of 
imprisonment for 2 or more misdemeanors, up to 6 months.47 Violation 
of any condition of pitrole can result in the reimprisonment of the 
person for up to 90 days, even if the person has already served in full 
the term of imprisonment to which he was sentenced.48 

As an example, assume that a person was sentenced to a prison term 
of 5 years. If that person received all his "good time," 'he would be 
released after 41;2 years. Upon release, he would be put· on "parole" 
for up to 2 years. If he violates a condition of parole, he could be im­
prisoned. for up to 90 days. The judge could also have sentenced the 
.,person to a prison term of 5 years with eligibility for eo,rly release 
-after selTice of 80 percent of his term. In that case, the Parole Com­
mission would determine, after the persoll served 4 years, whether 01' 
not to grant early release. If early release is denied, the person will 
serve the full 5 years because he does not aeCl'ue "good time." Upon 
release, he will be on "parole" for up to 2 years. If he violates a condi­
tion of parole, he could be imprisoned for up to 90 c1ftys, even if he had 
served the full 5 years. 

OVERvmw OF Onrl.'IOAL OOl\I:l\IENTS ON THE SENTENOING PROVISIONS OF 
S.1437 

1. GENERAL 001\Il\IEN'rS 

,Vitnesses before the Subcommittee on Oriminal Justice and in­
dividuals and groups submitting statements for the hearing record 
generally expressed concern about, and made recommendations re­
garc1ing~ specific provisions in the bill. A number of witnesses, how­
ever, raised important issues regarding the overall impact of the bill. 
The issues most frequently mised cuncern the bill's impact on (a) 
prosecutorial discretion, . (b) individualization of sentences, (c) 
reduction of disparity in sentences, (d) the size of the prison popu­
lation, and (e) alternatives to incarceration. 
(a) PJ'o8ecutol'ia~ clisc1'etio11 

A munber of those who closely examined S. 1:1:37 concluded that one 
impact of the bill would be an expansion in the scope of the prosecu­
tor's authority. This conclusion raises two important and, as yet, un­
answered question&-llhat are the consequences of increasing prosecu­
tOl'iul discretion? IY11at are the alternatives ~ Because of the serious 
threat to defendants' rights, these, qU0stions must be answered before 
legislation is enacted. In their prepared statement, the Federal Public 
and Community Defenders succinctly summarized the concerns of 
many witnesses regarding the bill's impact on prosecutorial discretion 
and the, role of the prosecutor in determining sentence; 

In the interests of eliminating disparity and in achieving certainty nnd fai1'­
Ilt'S," in s('nlE'ncing, the Congress intends to destroy a certain amount of sent­
(,lwing- discretion. However, constraints upon the court's discretion will merely 

<7 Proposed 18 U.S.C. ~ 3843 (b) . 
•• Proposed 18 U.S.C. § 38404(e). 
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transfer the responsibility to other non-judicial components of the Govern­
ment, principally the prosecutor. Where several grades of one offense are avail­
able to the prosecutor and where the range of discretion available to the sent­
encing judge is limited, the prosecutor can determine the sentence within u 
narrow range with the charging decision. 

Placing this discretion with the prosecutor may be severely criticized because 
it is exercised in an atmosphere of low visibility and is generally not the subject 
of review. Another strong criticism we have is that it has been placed in the 
hands of an advocate. The transfer of the sentencing discretion to the charging 
Iluttodty moves sentencing one step away from the courtroom and one step 
closer to the police station." 

In general, witnesses argued that S. 1437 would greatly en­
hance the power of the prosecutor.50 Under current law, the actual 
length of sentences results from the exercise of discretion by the pros­
ecutor, the judge, and the Parole Oommission. Since, as its proponents 
agree, S. 1437 sharply curtails the discretion of the judge' and elimi­
nates the discretion of the Parole Commission in all but exceptional 
cases, the l'esult is to transfer a great deal of the sentencing discretion 
to the prosecutor. S. 1437 has no proceCl.ures or guidelines for control­
ling the exercise of that discretion by pl'osecutors.51 

Some proponents,of the bill argued that the problem of increased 
prosecutorial discretion can be mct by the devclopment of prosecu­
torial "guidelines," either by the Sentencing Oommission or by the 
Department of Justice.52 It is important to note, however, that the bill 
as pn.ssed does not authorize the Sentencing Oommission to establish 
prosecutol'ial guidelines, nor does it contain procedures for ensuring 
that prosecutors follow allY guidelines that thb Department of Justice 
might develop. 

The Department of ,Tustice has argued that its U.S. Attorneys' Man­
nal and policy statements are an effective vehicle for controlling prose­
cutorial diE'cretion. But policies set forth in tl1e U.S. Attorneys' Man­
ual and oth€'r policy statements are not binding, and there is no practi­
cn,lmeans of assuring t,hat. Federal prosecutors will comply with them. 
l\Ioreover, it was questioned whether the Department of .T ustice is will­
ing or capable of formulating effective prosecutorial guidelines. A re­
cent study by the. General Accounting Office concluded that the De­
partment ot'.Tustice has failed to promulgate "uniform policies and 
gllidelines to decide what 'd()lations of the criminal statutes to prose­
cute" and has failed to eshtblish a "mechanism to monitor the use of 
prosecutive discretion to insure that it is applied fairly and promotes 
equity." 53 Thus, lor example, similarly situated defendants may re-

•• Position Pnper nnd Te~timony 0':: the Federnl Public nnd Community Defenders ou the 
Pro]1os~d Fedpral Crim\t1al Code, Hearing-H, u. 1050. 

roo Ffce Rtatpll1Puts of Prore~sor Dnniel ,T. Freed, Hearings, u. 2:124; United Mntes DiRtl'ict 
.Tllclge .TameR lII. Burns (D. Or~g'on), H~nring's, p. 11133: Phylis Skloot Bamherger, Esq .. 
on behalf of th(> Legal Aid SOCiety of X(>w York Cit~·, Henring's, p. 144l}; Cecil McCall. 
Cllnirman. n.R Pnro'e CommiHsion. Hearing'S, p. 2210; Professor MelYin 13. Lewis, The 
John lIIarsl!ll11 Lnw School, Hearings. p. 2416. 

51 See Stlttements of Professor lIIicl!ael Tonry, Hearitigs, p. 1131; Phylis Skloot Bam­
herg'pr, Eso .. on hphnlf of the l,egal Aid Societr of Xcw York City, Hearings. p. 1033; Pro-
fe.sor l\I~h'in Le"JR. 1). 241 fl. • 

'" Rtntement of .Turlg'P Hnt:old R. TrIer, Jr .. Chnirman. Advisory CorrectionR Cmlll cll , 
Heltrinll"s, P. 1973; Statement of Depnty ASSistant Attorney General Ronald L. Gainer, 
Office for ImproYcments in the Administration o·f Justice, U.S. Depnrtment of Justice. 
Hearing'S. p. 1403 .. Tudge Tyler. w1m currently is in the nriyate practicP or law, resigned 
his position as n U.S. District J'udge in order to become Deputy Attorney Geneml, It post 
lIP helcl for TIPal'lv ;! \'e~rR (11175-1!l76). 

53 Statement of Willinm J. Anderson, Deputy Dircctor. Genernl Government Division on 
behalf of tile United Stntes General Accounting Office. Hearings, p. 2461. See also: United 
Rtntes GellerM Apcotlllting Office. "U.S. Attornpys Do Not Prosecute Many Suspected Viola-
1:ors of Federal Laws," Report No. GGD-7'L-86, February 27, 1078, p. 13. 
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ceive unjustifiably different sentences because different Federal 
prosecutors we-re involved in the plea agreements. Therefore, by sub­
stantially enhancing the power of the Federal prosecutor without any 
effective safeguards arolmd the exercise of that power, S. 14:37 may 
result in the continuance of unwarranted sentence disparity.54 

Another aspect of "prosecutorial discretion" is the fact that mnny 
crimes are defined quite broadly in the proposed code, instead of 1111.1'­
rowly and specifically, and tllat as to certain regulatory, non-title 18 
crim~s, no state of mind is required. Both of these techniques cause 
more conduct to be technically "criminal" than at present. It has been 
suggested that there is little need to fear abuse because, as a matter of 
discretion, enforcement authorities will only prosecute violators guilty 
of morally reprehensible behavior. It is also suggested that in any event 
courts and iuries, as a practical matter, will only convict where they 
find such morally reprehensible behavior. Such a system contradicts 
our preference for "the rule of law and not of men" and recalls Justice 
Black:s quotation from Lord Coke: 

God send me never to live under the Law of Conveniency or Discretion. Sball 
tbe Soldier and Justice Sit on one Be:lcb, the Trumpet will not let the Cryer 
speak in Westminster-Hall'" 

(b) I naividua7Jization 0 f 8enten()e~ 
S. 1437 was also criticized on the ground that its sentencing system 

"will be inevitably destructive of an appropriate individualization of 
sentences." 56 This conclusion was reached by Judge James M. Burns, 
U.S. District .Judge for the District of Oregon. In his testimony before 
the subcOJIDmttee, Judge Burns stated that the sentencing procedures 
proposed in S. 1437 
will combine to force a widespread reality of mandating the sentence depending 
entirely upon the category of offense and category of defendant regardless of 
any or all of the particular surrounding circumstances of the case. In sum, it 
would deny individualization of treatment and of sentence. To me that is the ul­
timate vice and inhumanity of the sentencing scheme. . . . The denial ot in­
dividualization will be virtually complete once this scheme is in full operation .... 

Proponents of the sentencing procedures proposed in S. 1437 have 
argued that the loss of individualization in sentences will be out­
weighed by the reduction in unwarranted senten0ing disparity which 
will result from the sentencing guidelines. There are two problems with 
this argument. First, the extent to which disparities in current sen­
tences are "unwarranted" is entirely unknown. Studies involving 
hypothetical defendants in artificial situations do not overcome 
the need to prove unwarranted disparity in cases involvlng real live 
defendants. No witnesses came forth to inform the subcommitwe of 
specific cases. Second: the sentencing guideline system is based upon 

1<1 See Statements of Phylis 'Skloot Bamberger, Esq., on behalf of the Legal Aid Society 
of New York City, Hear.int1s. p. 1933; Richard T. Mu!crone, Chairman, Minnesota Correc· 
tlons IIo'\rd, HNtrinl!s. n. 2009 . 

.. Reid v. Govert. 354 U.S. 1.41 (1957). 
GO Association ,.,f the Bar of the City of New York, The Special Committee on the Pro­

pORPd Ne,,' 'Fed,'rnl Criminal Colle. "Rpec1nl Renort on the Provision" of 1':. 141:7 (the 
moposed New Federal Criminal Code) Relating to a U.S. Sentencing CommiSSion", 
Hearings, P. 2092. See also statement of Professor Melvin B. Lewis. Hearings p. 2416. 

';! Statement o!! United States District ;Judge ;James M. Burns (D. Ore.), Hearings, p. 
19",6. 
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trust ill the assumption that defendants and situations can be cate­
gorized. At least one witness, United States Circuit Judge David L. 
Bazelon, questions this assumption. In his testimony before the sub-
committee, Judge Bazelon stated: . 

I do not believe that defendants or offenses can be categorized in any meaningful 
sense ••.. There are infinite ways of characterizing any individual defendant, 
and which characteristics are relevant must in fact depend upon the particular 
circumstances of the specific case. By masking these differences, the apparently 
"precise" categories of the Commission might produce grave injustice ..•. " 

(c) Umvarranted 8entenoe d1'spaJrity 
Although mally witnesses concluded that unwarranted sentence 

disparity would result from the increase in prosecutorial discretion 
brought about by S. 1437, other factors were also identified as con­
tributing to tmwarranted selltence disparity. For example, Prof. 
Franklin E. Zimring, Director or the Center for Studies in Criminal 
Justice at the University of Chicago Law School, noted that S. 1437 
could result in : 
a redelegation of power from the parole authority to individual sentencing judges. 
If the guidelines allow considerable leeway for deciding the nature and duration 
of punishment of particular offenders, individual judicial discretion will playa 
more dominant role than in the current system be~ause parole power will be 
sharply curtailed. The same result will obtain if sentencing guidelines are spe­
cific but trial judges frequently deviate from the guidelines and are not rigorously 
policed by the courts of appeal. Under these circumstances, it would be possible for 
the new sentencing scheme to lead to more disparity in prison time served because 
it decentralizes the power to fix actual time served for those who are imprisoned.'· 

There is no question that avoidance of unwarranted sentencing dis­
parity is of utmost impo:r.ta.nce, Professor Zimrin~'s warning that 
S. 1437 may increase disparity by removing controlS on judges' sen­
tencing power is, therefore, particularly alarming. 
(d) Pri80n pop7.tZation 

.A. good deal of concern was expressed that S. 1437 would lead to an 
overreliance upon the use of imprisonment. Milton G. Rector, Presi­
dent of the National Council on Crime and Delinquency, pointed out 
that it is difficult to assess the impact of S.1437's sentencing provisions 
because many of the important decisions are delegated to the sentencing 
commission. On balance, however, Mr. Rector believed that the sen­
tencing system set up by S. 1437, which he described as "untried and 
perhaps unworkable", was tilted toward excessive reliance on impris­
onment. This conclusion was concurred in by Alvin J. Bronstein, Ex­
ecutive Director of the National Prison Project of the American Civil 
Liberties Union Foundation, who stated that the enactment of S. 1437 
"could and probably would lead to more incarceration, longer terms of 
incarc<aration, and create both a social and physical disaster, certainly 
for the Federal Bureau of Prisons .... " Chairman Cecil C. :McCall of 
the United States Parole Commission, based upon his study of the bill, 
~onclu~ed that "enactn~ent of this legislation would probably lead to 
mcreasrngly lengthy pl'lson terms. If '~hat happens, Congress should be 

118 Statement of United States Circuit J'udge David L. Bazelon (D.C. Circuit), Hellrlngs, 
p.2390. 

ill Statement of Professor Franldln E. Zlmrlng, Hearings, p. 1376. 

40-85a~79-5 
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prepared for a corresponding (and expensiye) increase in prison 
population .... " 00 

The Subcommittee attempted to develop independent data about the 
impact of S. 1437 upon Federal prison population and requested that 
the Congressional Hesearcli Service analyze the possible impact of 
S. 1437 upon time served in prison. The Congressional Hesearch Serv­
ice study concluded that the sentencing provlsions in S. 1437 could in­
crease prison time served by between 62.S and 92.S percent. In response 
to that finding, the Senate JUdiciary Committee's Subcommittee on 
Criminal Laws and Proceclures asked the Congressional Rese.arch Serv­
ice to do a second study of S. 1437's impact on prison time served. In the 
study requested by the Subcommittee on Criminal Justice, the research­
ers were permitted independence in arriving at the assumptions used 
in conducting the research and analyzing the data. For the subsequent 
study, the Senate Subcommittee provided the assumptions upon which 
the research and analysis were to be based. The results of the second 
study indicated a possible decrease in prison time served of between 
6.3 and 27.7 1?erc.ent. The val~le of the tw.o studies obviously depends 
upon the ment 0J: the underlymg assmnptlOns.G1 

(e) AZte'l"lUZtives to inaa1'ae1'ation 
:Many witnesses criticized S. 1437 because it does not provide suffi­

cient incentive for imposition of sentences other than imprisomnent. 
It was noted, for example, that "one of the saddest aspects of this 
proposed code is its reliance on prisons," and 
it seems clear that we should not be relying so heavily on our prisons, which 
are ineffective as crime deterrents or rehabilitators, dehumanizing, over crowded, 
and expensive to operate. There ought to Ibe, in our federal criminal code, a 
lJl'efel'enae for alternatives to incarceration-a prestllmption that if practicable, 
alternative penalties to incarceration shall be assigned. Prison should be our last 
resort. Alternatives such as weekend j'ail, intermittent incarceration, community 
services, fines, and restitution to victims should be available.'" 

no Statement of :ilfilton G. Rector. President. National Conncil on Crime and Dclinqnency. 
He!lrings p. 1741-48. 1752; testimony of Alvin J. Bronstein, Executive Director. National 
Prison Project of the Amerlca~ Civll Llbertips Union Foundation, Hearings p. 1906; 
statement of Cecil C. lIIcCall, Cl1airman. United States Parole Commission, Hearings p. 
2227. See also statement of Rep. l~ohprt F. Drinan, Hearings p. 2299 ("One of the saddest 
aspects of this proposed code is its rl'liance on prisons.") ; statement of Prof. Ec1!th Elisa­
beth Flynn, on behalf of the National lIIoratorlum on Prison Construction, Hearings pp. 
1915-16; statement of Bishop J. Francis Stafford, on behalf of the United states Catholic 
Conference. Hearln!!,s p. 1812 . 

• , The initial study: Congressional Research Service. "Stmly of the Possible Impact on 
Sentence Len!!'th and Time Served in Prison of Sentencing Provisions of lIIajor Criminal 
Code Reform Legislation of the 95th Congress" (June 7, 1978) (prepared by BltrbaI'll lIfc­
Clure and Steve Chilton). The second study (which also reprints the first study) : "Sen­
tenclnl( Provisions of lIIajor Criminal Code Reform Legislation of the 95th Congress: 
Possible Impact on Senteuce Length and Time Served in Prison" (November 17, 1978) 
(prepared by Barbara lIIcClure and Steve Chilton) . 

• 0 Statement of Hon. Robert F. Drinltn, Hearill!:S, pp. 2299. 2301. See also Stlttements of 
Robert D. Vincent, Commissioner, North Central Region, United states Parole CommIssIon, 
Hearings. p. 1960; Edith Elisabeth Flynn. Professor of Criminal Justice, Northeastern 
University, Boston, lIIassachnsetts, on behalf of the National Moratorium on Prison 
Construction, Hearin~s. p. 1913; Tom Donelson and Ira Lowe, on behalf of Creative Alter­
natl"l'es to Prison. HearIngs, p. 2278; .Tudge Gerald B. Tjoflnt, United States Fifth Circuit 
Court of Appeals. on behalf of the .Tudicial Conference of the Unlt~d States. Hearings, 
p. 1653; Alvin J. Bronstein, Executive Director, The National Prison Project of the 
A.C.L.U. Foundation, Hearlnl(s, p. 1899; Rev. J. Francis Stafford, Auxil!ary Bishop ot 
Baltimore, on behalf of the United States Catholic Conference, Hearings p. 1810; PrOfessor 
Thomas I. Emerson on behalf of the National Committee Against Repressive Legislation 
Hearings, p. 561; Rev. Barry W. Lynn, on behalf of the National Interreligious Task 
Force on Criminal Justice, Hearings, p. 1784; Harold Baer. Jr., Chairman, Committee on 
Criminal and Juvenile Justice, Community Service Society of New York, Hearings, p. 2087 ; 
Representative Kevin :iiI. Bm'le, lIIassachusetts House of Representatives. He.lrlngs. P. 1802; 
and lIIilton G. Rector, President, National Oouncil on Crime and Delinquency, Hearings, 
p.1735. 
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2. AU'L'ITOmZED SEN'fENCES 

The proponents of S. 1437 indicate that they intend to exchanrre the 
"indeterminate" sentences of current law for more "determinate1; sen­
tences.63 In an attempt to achieve greater determinancy, S. 1437 makes 
sweeping changes in present sentencing procedures. A number of peo­
ple and organizations raised objections to the bill's repeal of some cur­
rent sentencing ]2rovisions as well as its new provisions. 

For example, Senior U.S. District Judrre Alfonso J. Zirpoli, speak­
ing on behalfofthe Jutlicial Conference of the United States, criticized 
S. 1437's repeal of the Youth Corrections Act. He indicated that the 
Judicial Conference believes that it would be a mistake to sera,p the 
provisions of the Youth Corrections Act in their entirety. 64 

'While the increased fine levels were generally supported, the llew 
"alternative authorized fine" provision 6" was sharply criticized on 
three grounds. First, the provision does not preclude use of an alter­
native fine in situations where mUltiple civil damages are already a vail­
able. Second, despite the complexity lilrely to be involvecl in deter­
mining gain or loss in antitrust, security, or fraud cases, the proposed 
code provides no procedural safeguards governing the judge's deter­
mination of the amount of loss or gain. Third, the provision may re­
{j.uire a defendant to choose between the constitutionall'ight to be silent 
and the need to testify in order to avoid harsh sentences.G6 

The new "Notice to Victims" penalty 67 was also criticized. It was 
argued that this provision, applicable to an organization that has 
committed "any offense," when combined with the provisions broad­
ening an organization's liability for acts of its agents,GS would result in 
disparate sentences. 

To permit the imposition of such an open-ended sanction for any offense would 
lead to ullwarranted disparity in sentencing, because there would be no stand­
ards or criteria to guide the courts in imposing the sanction, Evenhanded applica­
tion of the sanction is also made difficult because some organizations rely to a 
much greater extent on publu) acceptance or good will than do others, co 

The merits of the llew "Restitution" penalty were similarly ques­
tioned and objected to on several grolmds. First, no aclversary proceed­
ing is prescribed for determining the amount of the victim's loss or the 
amount of restitution to be awarded. In complex cases, it is impractical 

.. See Senate Report No. 95-605. at 883 . 
• , Statement of Senior U.S. District .ludge Alfonso J. ZirpoU on behalf of the Judicial 

Conference of the United States, Hearings, p. 1498. 
""Proposed 18 U.S.C. § 2201(c). 
eo Comments of the Business Roundtable on the Sentencing Provisions of the Proposed 

Felleral Crimi~al Code Embodied in R,n. 6869. H.n. 2311, and S. 1437 (April 28, 1978). 
Hearings, p. 2u!lO . 

• 1 Proposed 18 U.S.C. § 200S, 
., The organizational liablUty provision referred to in -proposed 18 U.S.C. ,402 by tts 

scope exposes an "organization" to criminal llabillty for an agent's conduct even if it was 
,mnuthorized, contrnry to instructions or contrary to the organization's efforts to prevent 
It. 

S. 1437 definies "organization" very broadly. The term includes ua legal entity. other 
t1wn II. government, establlshed or organ\:1:ed for any purpose, and includes II. corporation, 
company, association, firm, partnership, joint stock company, foundation, institution. 
trust. estate, society, union, club, church and any other association of persons." Proposed 
18 U.S,C. § 111 . 

.. Comments of the Business Roundtable on the Sentencing Provisions of the Proposed 
Fe\1ernl Crim~0l11 COIle Embodied in B.n. 6869, H.R. ;!311, and S. :t~37 (April 28, 1977). 
Hcarlllgs, p, _60.." 
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to develop procedures within a criminal proceeding by which to 
identify victims and determine loss. 

Second, the provision gives the complaining witness a direct, eco­
nomic stake in the outcome of a criminal trial. It is argued that the 
merger of a civil-type remedy for the plaintiff with H1C traditional 
criminal remedy on behalf of the state, poses a significan.t threat to the 
integrity of the criminal justice system. It not only coulc1 encourage 
the unscrupulous to lodge false criminal charges in order to benefit 
financially from another's criminal trial, but it would permit an addi­
tional ground of attack upon the credibility of the complainant. 

Third, the restitution provision engages the prosecutor, at tax­
payer's expense, in the task of making private cash recoveries for­
those experiencing loss, a questionable diversion of the criminal law 
from its traditional task of representing society in law enforcement, 
and not to represent or seek economic recoveries for any particular 
in.dividual or entity.70 

It was also argued that the creation of separate penalties of "Notice 
to Victims" and "Restitution," is 'an unnecessary change in current law 
since the judge is free now to impose such penalties as conditions of 
probation.71 "Whether S. 1437 permits these penalties to be imposed as 
conditions of probation is unclear. Although S. 1437 contains a catch­
all clause requiring a probationer to "satisfy such other conditions as 
the court may impose" 72 a close reading of the penalty provisions of 
the bill suggests that they might not be covered by the catchall clause 
of the probation provision. Two penalties authorized by S. 143,7-
fine and imprisonn1ent-are specifically set forth as possible conditions 
of probation.'8 By mentioning them and failing to mention the other 
penalties authorized by S. 1437, the probation provision, under the 
Canon of empressio unius est emolttsio alterius, would appear to preclude 
imposing the other penalties &5 conditions of probation. 

3. SENTENCING l'ROOEDURES 

Witnesses generally agreed that supplying judges with data con­
cerning current sentencing practices would be an important step 
toward reducing unwarranted sentence disparity. There was also gen­
eral 'agreement that development of a sentencing guideline system 
isn. worthwhile goal. Howeyer, many of the witnesses who examined 
S. 1437 concluded that its proposed sentencing commission ·and guide­
lines procedures contain a number of objectionable features. 

The Judicial Conference, for example, questioned the bill's method 
Iorappointing sentencing commission members. Under S. 1437~ the 
President, with the advice and consent of the Senate,appoints four 
of the ~t(embers "after consultation with the J 11clicial Conference of 
the United States." The President chooses the remaining three ;Mem­
bel'S from 'a list of at least seven judges supplied by the Judicial 
Conference.74 The Judicial Conference opposes this appointment 

'10 ld. at 2603. 2604. 
7118 U.S.C. 53651 empowers the judge to Impose as condltt.ns of probation "such term. 

DS the court deems best." 
"l'roposed 18 U.S.C. I 2103 (b) (20). 
'13 Proposed 18 U.S.C. § 2103(b) (2) and (11). 
T'l'roposed 28 U.S.C. § 991(0). 
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mechanism on th8 constitutional ground that it would violate the 
principle of separation of powers.75 

Constitutional dhncerns were also raised by Phylis Skloot Bam­
berger who testified on behalf of the Legal Aid Society of New York. 
Ms. Bamberger concluded that: 

The effect of the sentencing scheme of S. 1437 is an improper delegation at 
what is .either a legislative or a judicial power to the executive. The sentencing 
power is placed in the hands of an independent body, the Commission, which is 
not un Article III court. The ability of the Commission to control sentences is 
apparent: Four PreSidential apPOintments have the power to set mandatory 
sentences. The guidelines to be prepared by the Commission need not include a 
range between a maxim\!m and a minimum term. EYen where a range between a 
maximum and a minimum is included in a guideline, it is expected that eventually 
such a range will be nar):owed or eliminated. Further, the guidelines themselves 
are a limitation, imposed by the Commission, on the way the courts exercise thei:r 
power;" 

Presidential appointment of Commission members was also cdti­
cized by those who believed the Commission shoulcl be apolitical. Their 
views were summarized in the prepa,red statement of the Federal Pub­
lic and Community Defenders: 

It is clear that the Presidential appointees will control the Commission. See 
28 U.S.C. § 994 (a) and (e). It must be recognized that with eyery change of 
administration (and therefore political philosophy) we may see a shift in sen­
tencing directives being issued by the Commission. We submit that the guidelines 
used by the court and Parole Commission should be insulated from the political 
process." 

The functions and duties of the sentencing commission were also 
analyzed by witnesses who questioned the need to establish a new 
bureaucratic body. A representat.ive of the Judicial Conference charac­
terized the sentencing commission as "another needless and expensive 
entity" thn,t "would in many ways duplicn,te the services currently 
being performed effectively and efficiently by the Administrative Office 
oIthe U.S. Courts and by the Federal Judicial Center." 78 

The suggestion that the Judicial Conference, rather than a newly­
created commission, should perform the functions assigned to the sen­
tencing commission in S. 1437 was based upon practical as well as 
theoretical concerns. \iVitnesses pointed out that the J uc1icial Confer­
ence is currently authorized by statute to conduct "institutes and joint 
councils on sentencing." These institutes and COlUlCils are to be held "in 
the interest of uniformit-y in sentencing procedure" and "for the pur­
pose of stUdying) discussing, n,nd formuln,ting the objectives, policies, 
stn,nc1ards, and criteria for sentencing those convicted of crimes and 
offenses in the courts of the United States." 19 

Witnesses also criticized S. 1437's making commission membership 
a full-time position with compensation at the same rate as received 

7Ii C. H. Imlay and W. R. Burchlll, Jr. "Appointment of CommiSSioners for the Proposed 
Sentencing Commission Provided by R.lt. 6869: Background Paper on the Constitutional 
Power of Appointment," submitted to the subcommittee on behalf of the Administrative 
omre of the U.S;. Courts, Hearings, P. 1629. Sec alBo, the statementB submitted to the 
Subcommittee on Criminal Justice on behalf of the Judicial Conference of the U.S. by 
Renior U.S. Di~trict Judge Alfonso J. Zirpoll, Hearings, p. 1479, and United States Circuit 
Judge Gerald B. Tjoflat. Hearings, p. 1653 . 

• " Statement of Phylls Skloot Bamberger, Chief, Appeals Bureau, Federal Defende:rs 
Sl'r"l'lce Unit, Legal Aid Society Of New York Clb', Hearings. p. 1455. 

77 Position Paper nnd Testimony of the Federal Ptibl1c nnd Community Defende:rs, 
Hearingso" P. 1051 . 

•• Statement of U.S. Circuit Judge Gerald B. Tjofiat, Hearings, p. 1670. 
'III 28 U.S.C: § 334(a). 
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by U.S. Court of Appeals judges. Since. current facilities can adequate.­
ly perform many of the functions of the sentencing cOllunission, its 
members would not need to give the sentencing commission their full~ 
thne attention. Therefore, it was suggested that commission members 
should only be compensated for the time they actually clevote to com­
mission activities. bU 

4. POS'l'SENTENCE PROCEDURE 

The most frequent object.ions to the postsentence procedures estab­
lished by S. 1437 focused upon (a) the. provisions authorizing sentence 
appeals, and (b) the substantial changes S. 1437 makes in the current 
parole system. 

(a) AlJpeZlate Review of Sentenoes.-Nearly all of the witnesses 
who addressed the. issue were in favor of authorizing some form of 
appellate review of sentences. Most, however, had strong objections 
to the appellate review procedures established in S. 1437.81 Those 
objections generally centered on two issues: the authorization of 
appeal by the prosecution, and the limitation placecl on a defendant's 
rIght to appeal. 

Those witnesses who objected to the prosecution appealing sentences 
based their objections upon constitutional, as well as policy and prac­
tical, grounds. 

The objections to the provisions in S. 1437 giving the prosecution 
the right to appeal sentences were. succinctly summarized by former 
Representative David W. Dennis: 

First, I think that such an option on the part of the government may well 
operate, or can be used, to chiN the defendant's right to appeal his conviction 
on its merits. Second, I believe that this provision is ,ery likely unconstitutional, 
as violating the double jeojardy clause of the Fifth Amendment by permitting' 
the imposition of a second, increased, and heavier punishment for the same 
offense."" 

The 'chilling effect of the prosecution's right to appeal sentences was 
pointed out by the Federal Public and COl1ummity Defenders witIl this 
example: 

Assume defendant files a motion to suppress on fourth amendment grounds,~ 
The district court denies the motion and sentences the defenclant to a sentence 
which is under Sentencing Commission guidelines. The defendant is in the unten­
able position of risking a greater sentence 011 appeal if he appeals the validity 
of his conviction and at the same time the government appeals the sentence." 

A l'epresentatiYe of the Legal Aid Society of New York described 
the l)l"ovimon ~el"mitting the prosecution to appeiRl as "yet another 
weapon for coercion of a defendant to sUl'render his rights (the right 
to appeal from either the judgment or the sent~llce) or to cooper~ 
ate * * *.84 

The essence of the constitutional argument, as set forth by the 
Business Roundt&ible, is that "venera:ble case law 'authority indicates 
that such an appeal [0£ sentence] by the Government ,vould be ill 

so Statement of Senior United States District Judge Alfonso J. Zirpoll, on behalf of the 
Judicial Conference of the United States, Hearings, p. 14ll2. 

III Proposed 18 U.S.C. § 3725. 
8, Statement of Hon. David W. Dennis, Hearings, p. 2313. 
sa Position Paper aud Testimony of the Federal Public and Community Defenders on 

the Proposed Federal Criminal Code, Hearings. p. 1054 . 
.. Statement of Phylls Skloot Bamberger. Chief, Appeals Bureau, Federal Defenders. 

Service Unit, Legal Aid Society of New York City, Hearings, p. 1457. 
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conflict with the fundamental purpose of the double jeopardy clause: 
to prevent governmental overl'eachulg by preventing the government 
from having 'two bites at the aPl?le.'" The Roundtable cited this 
lu.nguage of the Supreme Court in Em 1Ja1'te La1l!76, 18 ""Vall. (85 U.S.) 
163, 168 (1874), quoted ill North Oa1'olina Y. Pea1'ce, 1305 U.S. '711, 
717'-18 (1060) : 

If there is anything settled in the jurisprudence of England and America, itj 
is that no man can be twice lawfully punished for the same offense. And ... 
there bas never been any doullt of [this rule's] entire and complete protection 
of the party when a second pnnishment is proposeu in the same court, on the 
same facts, for the same statutory offense.'" 

The provision hl S. 1437 precluding aPJ?ealof sentence when the 
sentence falls within the sentencing cOlrlllission's guidelines was 
criticized. Representatiye Robert F. Drjnan noted that this 1?rovision 
"precludes \appea,l for a possible real a;buse of judici,al discretIon when 
the sentence is within the guidelinE's. It is erroneous to think that no 
abuses could occur with respect to sentences meted out within the 
guidelines.Bo The Business Roundtable pointed out further that if a 
defendant is sentenced within the limits of 'a guideline, -and does not 
dispute the court's choice of a g1.1ide1ine but wishes to challenge the 
harshness of the guideline itself, he has no recourse under the prnd­
sions of title 18 as proposed in S.1437.B7 

Those witnesses who argued in favor of renlO"dng S. 1437=s resh'ic­
tions on the defendant's right to appeal believed that doing 90 would 
110t result in overburdening the courts of appeals. The rationale for 
this conclusion was summarized by U.S. District Judge :Morris E. 
Lasker. 

It may be argued that granting defendants a right of appeal in all cases will 
impose an unworkable burden on tbe Court of Appeals. I do not believe this 
will be so. First, it is unlikely that sentences within the guidelines will often be 
appealed, and if tl1ey are the Appellate Courts should be able to decide them 
summarily in many instances. Second, where the conviction itself is appealed, a 
determination as to the propriety of tlle sentence will aeld only marginuily to the 
burden of the court.B8 

• 

(b) Pa1'ole.-S. 1437's virtual elimination of the parole function us 
it presently exists proved quite controversial. Almost all of the wit­
nesses who are expert in the area agreed that S. 1437~s approach is lUl­

wise and would not be likely to bring about a net reduction in unjusti­
fiecl disparity. 

Professor Andrew yon Hirsch of Rutgers University, one of the 
leading spokesmen for determinate sentencing, criticized S. 1437's 
treatment of the parole function.B9 He pointed out that at present the 
Federal trial judge makes the threshold decision as to whether or not 
to imprison a convicted defendant (the "in/out" decision). The U.S. 
Parole Commission, withul the parameters of the judicially fixed maxi­
mum term (andmillimum term, if imposed), then decides the precise 
duration of confinement pursuant to its congressional1y-mundated 
guidelines system. This frequently results in lengthy imposed sentences 
being brought to more rer.listie and equitable terms of actual confine-

85 Hearings. p. 2006. '0 Statement of Hon. Robert F. Drlnan, Hearings, p. 2304. 
;81 He/lrlngs; p. 2606. . _ . . . 

B8 Statement of U.S. District Judge Morris E. Lnsket; (S.D. Kpw YOI'k\, Hearings, p. 2416. 
60 Statement of Professor Andrew Yon Hirsch, Heurlllgs, PP. 1322-20. . 
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ment. Professor von Hirsch argues that a more sensible approach than 
the one taken by S. 1437 would be to establish a sentencing commission 
and then see how well it achieves judicial compliance with its guide­
lines, l1nd the desired reduction of lillwarranted disparity, with regard 
to the critical "in/out" decision-before considermg the transfer of 
power over duration of actual confmement as well. In particular, Pro­
fessor von Hirsch expressed concern that the "compliance mechanism" 
provided by the bill (i.e., the procedures to ensure that judges adhere 
to the guidelines) may be inadequate to insure even-handedness of sen­
tencing, given the complexity of the guidelines and the likelihood that 
judges may well regard the guidelines as an encroachment upon their 
traditional independence. 'Moreover, Professor von Hirsch pointed 
out that the Parole Commission has only a few officials whose discretion 
it needs to control, whereas S. 1437's appr'oach will require controlling 
the discretion of what will soon be more than 500 Federal judges.Do 

The Subcommittee on Criminal Justice also heard from Don M. 
Gottfredson, Dean of the School of Criminal Justice at Rutgers Uni­
versity, who with Professor Leslie T. Wilkins of the State University 
of New York directed one of the first studies of sentencing guidelines 
and aided in the development of the Parole Commission's parole guide­
lines. Dean. Gottfredson indicated that, with a large number of Federal 
judges sitting individually and interpreting complex guidelines, "con­
siderable room for disparity" in judicial decisions would remain.9 l. 

These problems of inconsistency could be far more effectively pre­
vented in the situation of a small agency with a subordinate corps of 
hearing examiners, such as the U.S. P1lfole Commission.92 

In addition, several people experienced in the opera.tion of a parole 
guideline system (including Cecil C. McCall, Chairman of the U.S. 
Parole Commission; Richard '1'. Mulcrone, chairman of t.he Minnesota 
Corrections Board; and Ira Blalock, chairman of the Oregon Parole 
Board), based upon their own experience, warned that n.n.y successful 
guidelme system presupposes a unHormity of application. They 
doubted that a sentencing commission or the 11 U.S. Courts of Appeals 
would be in a position to make the sentencing guidelines produce the 
expected benefits. Chairman Mulcrone also l)ointed out that Federal 
judges reflect the widest e3:tremes in American culture, a factor that 
will only tend to increase 11llwarrantecl disparities in sentencing once 
the U.S. Parole Commission is 110 longer able to serve its present 
function of reducing such disparities to the extent that it can and 
does.o3 

A pessimistic assessment of the appellate courts' ability to function 
as an effective control mechanism in a decentralized opel'ation was 
shared by other witnesses, inc1ud!ng Professor Michael Tonry of the 
University of Maryland Law School. Professor 'l'onry presently 
heads a project established by supporters of S. 1437 to simulate the 
process by which the sentencing commission would develop its guide­
lines. He concluded that "the s{lanty literature on the effectiveness of 
appellate review to reel,uce sentence disparities does not suggest an 

""Id. 
Ol Statement (If Dean Don :r.r. Gottefreuson, Hearings, p. 1388 . 
•• See ld • 
• 3 Stntement of Richard T. Mulcrone, Chairman, Minnesota Corrections Board, Hearings, 

p.2009. 
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optimistic prediction of the likely activism of the appellate courts in 
monitoring sentencing decisions." 01 Professor yon Hirsch also called 
attention to the limited scope of review given to the appellate courts 
and the fact that they are already overworked. The Chairman of the 
U.S. Parole Commission, Cecil McCall, testified that limiting review to 
decisions outside the guidelines was unrealistic, for the more complex 
a guideline system is made, the more it is subject to continual prob..: 
lems of inconsistent interpretation. Moreoyer, Chairman McCall illum­
inated a fundamental difference between the S. 1437 sentencing guide­
lines and the Parole Commission's parole guidelines. A purely mechan­
ical application of the sentencing guidelines-that is, an application 
of the guidelines without regard to individual factors calling- for a 
decision below the guidelines-could not, under the proviSIOns of 
S. 1437, be appealed. By contrast, the U.S. Parole Commission's inter­
nal appellate system presently reviews such purely mechanical appli­
cation of the parole guidelines and is thus more flexible.os 

Chairman McCall pointed to what he called a basic inconsistency 
of purpose in S. 1437: the desire to limit the burden of appeals courts 
while at the same time insuring that the appeals courts will be a polic­
ing authority adequate to control unwarranted disparities. 

The criticisms of S. 1437 pointed to persuasive reasons why the re­
tention of the pr,2sent paroling authority, the U.S. Parole Commis­
sion, which bases parole release decisions on congressionally-mandated 
parole guidelines and which sets release dates early in tIle sentence, 
would be the most practical means of assuring that reform of the 
sentencing procesE would bring positive results. This view seemed 
to be held even by witnesses otherwise critical of the parole guidelines 
presently employed by the U.S. Parole Commission. For example, 
John J. Cleary, Director of Fedeml Defenders of San Diego, who 
testified On behalf of the National Legal Aid and Defender Associa­
tion, pointed out that S. 1437 propm~es a radical departure from the 
traditional "checks and balances" approach to the exercise of power 
by vesting the sentencing powe!' cxebslyely in the judicial branch. 
Mr. Cleary opposed the change and £\'1 ~ommended instead that the 
Congress retain a balance of power i:,!lJ0};'! /;1'e sentencing judge (who 
has the power to impose imprisonment ~~ '.~ :,~t its maximum limit), 
the U.S. Parole Commission (which has t};~; power to release within 
the judicial limits) , and the instituti.c:::> (wM JJ, has the power to affect 
the prisoner's release. date through the. $I,,:,!. i of "good-time" credit.s 
in the event parole is denied) .~I; 1\,f'l~h 0-1 t]\y '.;estimony along this line 
urged consideration of thE. 1\'Cen:1y C,llj',::x.J Parole Commission and 
Reorganization Act of 1976 a!)!t'lhr. sJgnifh!a~lCe to { .. he present debate 
of the reforms contained in tb~t compJ'Baem;i-.d statute. The U.S. 
?arole Commission1s parole guidel;nes were generally regarded as an 
Important start. 

l\fost witnesses, such as Professor I.ouis B. Schwartz, of the Uni­
versity of Pennsylvania Law School, viewed the retention of parole 
as a safeguard against arbitrary judicial sentences. As stated by 
Professor Edith Flynn of Northeastern University, the downgrading 

.. Statement ot Professor Michael Tonry. Hearings, p. 1356 . 

.. Statement ot Cecil C. McCall. ChaIrman. UnIted States Parole Commtsslon, HearIngs, 
p.2224. 

"" Statement of John J. Cleary, Hearings, pp. 2242-53. 
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of parole at this point "'ould simply be "premature." D7 Professor 
Leslie T. 'Wilkins pointecl out that as long us the bill is going to retain 
the Parole Commission in any event, there is no need to reduce its 
decisional powers Ol' modify its procedures.DB 

In sum, there appeared 'no compelling reason why the U,S. Parole 
Commission, a successfully functioning existh!g agency, should not 
be retained as part of an overall reform to aclneve the goals of "eer­
tahlty" (by setting presumptiye release dates at the outset of the sen­
tence) unci "reduction of unwarranted disparity" (by the application 
of clurational guidelines) . . 

This was the substance ox the testimony of Professor Andrew von 
Hirsch, who expressed a cleur preference for sllarply dividmg the ju­
dicial "in/out" responsibility from the Parole Commission's responsi­
bility for deciding actual duration, at least until the Sentencin~ Com­
mission's performance with regard to the "in/out" decision mlght be 
fOlmd to justify a shifting or the r!.'sponsibility for durational de­
cisions to the judiciary. I-Iowevr.r, Professor yon Hirsch agreed that he 
wouldllot initially alter the trial judge'S authority to set the minimum. 
and ma:~ .. i.l11um terms within which the U.S. Pnrole Commission would 
operate. 

Finally, retention of a paroling authority was seen by a number 
of witnesses (such as Professor yon Hirsch, Chairman ~rulcron('. of 
the Mhmesota Corrections Board, and Chairman McCall of the U.S. 
Parole Commission) as carrying with it a number of other needed 
advantages, beyond that of bping able to achieve a more effective re­
duction of unjustified disparity. These were: 

(1) A parole authority can provide a more realistic assessment 
of the necessity for incarceration. As explained by Chairman 
Mulcrone, this is not a question of "expertise," but of 'an increased 
opportunity to learn to set "appropriate and fair prison terms." 
Chairman 1fulcrone pointed out that most Federal judges at best 
are only "part-time" sentencers, whereas parole officials perform 
the job full-time.DD 

(2) A parole authority can respond evenly and fairly to evolving 
public attitudes toward the seriousness of certain tyres of of­
fenses, making retroactive reductions to avoid dispal'lty among 
the total prison population in the event a change in public atti­
tude has resulted in less seyere treatment for certain categories 
of offenders coming into the system.lOO 

(3) Finallv, &, parole authority, by 111pans of a periodic and 
systematic review of each case, 'can respond to changes in in­
dividual circumstances that a sentencing' judge could not possibly 
foresee or accOllllt for under a system of "determinate" sentences, 
such as the prisoner's illness, the effects of aging, and so forth. 
Chairman McCall noted that since judges are human beings, not 
prophets, it would be unwise to abandon the ability to cut short 

9; Stlltem{'nt of Prof~ssor Edith Ellsnheth mynn. rrenr!np:~, p. 1913 . 
. os J,etter from Professor Ll!sIie T. Wilkins to Chairman James R. Mann, Subcommittee on 

Criminal Justice. dated April 9, 1978. H£>nrings, p. 2875. 
DO Rtntemcnt of Richard ~'. lIIulcronc, Chairman, lIIlnnesota Corrections Bonrd. Hearings, 

p. 2011. ..•. 
100 See statement o:! Cecll C. McCall. Chairman, United States Parole Commissioa, Hear­

ings. p. 2227; Rtntement of Richard T. lIIulcrone, ChnlrmilD, l\!lnnesotn Corrections Board, 
Hearings, pP. 2012-13. •. 
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unjust incarceration that has also becom.e a burdensome misappli­
cation of tax dollars.lol 

In sum, the testimony presented on the subject of the proposed 
downgrading of parole reflected It widely-shared concern that the pro­
gressive Federal parole system (as reorganized in 1070) be retamed 
in order to provide a cOl}nte1'w~ight to judicial and prosect~tion!11 dis­
cretion, at least for the t1lne bemg. The consensus ",vas also tllat Judges 
should be given as much input and assistance as possible in achieying 
fL consistent sentencing policy, without unduly impinging on their tra­
ditional independence. 

The Subcommittee on Criminal Justice, as the result of its hearings. 
rOlUldtable discussions, briefing meetings and markups, has reached 
two main conclusions. 

The fil'flt main conclusion is that it is neither essential nor desirable 
to enact S. 1437 (or a bill similar to it). The federal criminal justice 
system is not on the verge of collapse; there is no crisis, or ill11)ending 
crisis, which makes it lmperative that the Congress restrncture, in 
some manner, the entire Federal criminal justice system. Failure to 
enact S. 1437 01' sil1li1ar legislation will not luLYe cUre consequences 
:[01' Federal law enforcement aneL will not endanger the citizenry. In 
short, the enactment of S. 1437 is not essential. 

The enactment of S. 1437 is also not desirable. S. 1437 is an omnibus 
reform bill. "While it doe~ not make as many, 01' as far-sweeping, 
changes as previous proposals, such as S. 1 of the 03d and 04th Con­
gresses, enactment of S. 1437 would substantially alter the present 
Federal criminal justice system. It ie virtually impossible to draft a 
bill that literally translates present Federal crimbwl statutes into a 
llew format and style. The drafters of S. 1437, however, did not at­
tempt a literal translation. They made severalma.jol' changes in impor­
tant areas such as determining sentence length, jurisdiction, and men8 
rea. They aJso made countless subtle changes ill the meaning of cur­
rent statutes by changing statutory language to conform to the hill's 
rigid format and ~tylc. '1'he oyerall impact of all of the changes that 
would be wrought by S. 1437 would be to alter substantially present 
law. 

It has not been shown that the overall impact of the substantial 
changes that S. 1437 would bring about will be a 'better, more efficient, 
111ld fairer Fcdeml criminal justice system. The overall impact of the 
ibill is ullcertain. It would a£>pear likely, for example, that there will 
bI~ an immediate increase in the appellate comi caseload as appeals 
are brought to work out the practical implications of the new lan­
guage. Smce enactment of recodification legislation is not essential,. 
the subcommittee believes that Congress should proceed cn,utiotlsly 
and should not enact an omnibus reform bill unless its overall impact 
has heen carefully and thoroughly assessed. . 

101 Statement of Cecil C. )JcCall, Chairman, United States Parole CommissIon, Hearings. 
p.2226. 
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. TIle subconunittee's secolld main conclusion is that the significant 
problems of the Federal criminal justice system can best be dealt with 
individually, in separate pieces of legislation. This will permit a fuller 
and more thorough exploration and resolution of the issues involved. 
It will avoid the legislative logrolling that is inevitu:bly associat~d 
with onmibus legislation, an evil particularly to be avoided when 
dealing with criminal laws. Finally, this approaoh will avoid tho 
delay inherent in the omnibus reform approach-putting off any par­
ticular change until the entire reform package has been agreed to. 

Olearly, strict adherence to the omnibus approach has already 
blocked many changes. As obvious example is the often-cited repeal 
'Of the current offenses of detaining a Government carrier pigeon (18 
U.S.C. 45) and seduction of a female steamship passenger (18 U.S.C. 
2198). These deletions and other similar non-controversial changes 
could have been accomJ?lished with ease if they had not been held up 
to await passage of a crIminal code reform package. 

The bill recommended unanimously by the subcommittee, H.R. 
13959, is premised upon the approach that significant problems should 
be dealt with individually. The bill was drafted to limit the areas of 
substantive change, with the understanding that only noncontrover­
sial changes would be dealt with and controversial changes would be 
left for detailed individual consideration in separate pieces of legis­
lation. 

During the course of its work the subcommittee identified two areas 
in particular where legislative action is very desirable-fairness in the 
sentencing process and alternatives to incarceration. The· subcommit­
tee recommends that these issues receive priority attention during the 
96th Congress. 

The subcommittee is not suggesting that othc:r areas of the criminal 
law be left forever in their current state. Other areas of Federal C!'imi­
nallaw ought to be modernized and updated. The Federal homicicle 
statutes, for example, could be redrafted to reflect current thinking 
and mores, and the redrafted provisions could incorporate m'.1ch of 
the style and format of S. 1437. However, because murder is not a 
frequently-occurring Federal crime (most murders are state uifenses), 
the redrafting of the homicide statutes is not urgently required. 

There are serious problems in the Federal criminal justice system 
which deserve timely congression~l consideration. Congressional 
action on these problems, however, IS delayed by the effort to enact 
{)nUlibus reform legislation. The subcommittee believes that the incre­
mental approach will result in significant inlprovements in, and 
moclernizu,tion oI, the Federal criminal justice system and is, there­
Tore, to be preferred over the omnibus approach exemplified by S. 1437. 

As indicated above, enactment of an. omibus reform bill such as 
S. H37 is neither essential nor desirable. Criminal laws affect basic 
rights pr~tecting the citizen f~'om the sovereign,an~ they must be 
drafted WIth great care. For tIns reason, the sll15commIttee has recom­
mended that Federal criminal laws be reformed by dealing with 
significant problems individually. The subcommittCG bGlieves that this 
approach ensures the thorough, deliberate, and public consideration 
of individual issues that is essential to the freedom of all citizens. 



APPENDIX I 

SECTION-BY-SECTION ANALYSIS OF H.n. 139119 

On July 28, 1918, the Subcommittee ~n Criminal Justice voted 
unanimously to order a clean bill introduced ar.d. reported favorably 
to the full Committee on the Jucliciary. That bill, H.R.13959, restruc­
tures present title 18 of the United States Code in order to improve its 
organization. In the course of the reenactment, the bill makes some 
substantive changes in :Qresent law. Outmoded and unnecessary sta­
tutes are repealed. A 1Uuform and graded fine structure is established, 
and some changes in maximlL.'ll penalties are made in order to achieve 
a greater degree of consistency among title 18 offenses. Finally, sen­
tencing proVIsions are added to promote greater fairness and eliminate 
unjustified and unwarranted disparities in plmisbillent. 

H.R. 13959 is divided into two titles. Title I, "Revision of title 18," 
reenacts title 18 of the United States Code. Title II contains "Tech­
nical and Conforming Provisions." 

TITLE I-REVISION OF TITLE 18 

Present title 18 is reenacted with a number of organizational, struc~ 
tural, and grammatical changes. Those changes are not intended to,. 
and in the subcommittee's judgment do not, make substantive changes· 
in the provisions involved. 

Revised title 18 is divided into four subtitles: Subtitle I-"Crimes i'" 
subtitle II-"Miscellaneous Provisions Relating to Criminal Proce­
dure;" subtitle III-"Sentencing;" and subtitle IV-"Corrections." 
Appendix II outlines the provisions of revised title 18 and indicates 
for each provision the current sections of title 18 that it replaces. 
Appendix II also indicates provisions of current title 18 which are 
not being carried forward. 

SUBTITLE I-CRIMES 

Subtitle I ("Crimes") is divided into 53 uneven-numbered chapters, 
1 through 105. The chapters, which are arranged alphabetically by 
captions, contain all of revised title 18's substantive offenses. The 
offense provisions restate current law with some substantive changes 
which the Subcommittee believes improve current law. 

The substantive changes fall into the following categories: deletion 
of certain provisions, modification of certain provisions, addition of 
certain nontitle 18 criminal offenses, and changes in penalties. 

The subcommittee deleted, by not reenacting, 29 current substantive 
offenses found to be outdated and unnecessary. The deleted offenses 
are: 

18 U.S.C. 14--Applicability to Canal Zone-Definition. 
(37). 
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18 U.S.C. 45-Capturing or Killing Carrier Pigeons. 
18 U.S.C. 439-Indian Ell1'ollment Contracts. 
18 U.S.C. 592-Troops at Polls. 
18 U.S.C. 593-Interference by Armed Forces. 
18 U.S.C. 5D6-Polling ~L\.rmed Forces. 
18 U.S.C. 604-Solicitation from Persons on Relief. 
18 U.S.C. 60o-Disclosure of Names of Persons on Relief. 
18 U.S.C. 754-Rescue of Body of Executed Offender. 
18 U.S.C. 798-Temporary Extension of 794. 
18 US.C. 928-Separabillty. 
18 U.S.C. 903-Prlvate Correspondence with Foreign Governments. 
18 US.C. 969-Exportation of Arms, Liquors and Narcotics to Pa-

cific Islands. 
18 US.C. 1154-Intoxicants Dispensed in Indian Country. 
18 US.C, 1155-Intoxicants Dispensed on School Site. 
18 US.C.1106-Intoxicants Possessed Unlawfully. 
18 US.C. 1160-Property Damaged in Committing Offense. 
18 US.Cl.1161-Application of Indian Liquor Laws. 
18 US.C.1582-Vessels for Slave Trade. 
18 US.C. 1691--Laws Governing Postal Savings. 
18 US.O. 1714-Foreign Divorce Information as Nonmailable. 
18 U.S.C. 1904-Disclosure of Information or Speculation in Securi­

ties Affecting Reconstruction Finance Corporation. 
18 US.O. 1908-Disclosure of Information by National Agricul­

tural Oredit Corporation Examiner. 
18 U.S.O. 2157-Temporary Extensions of Emergency Powers Con-

tinuation Act. . 
18 U.S.C. 219S-Seducing of Female Passenger. 
18 US.C. 2385-Advocating Overthrow of Government. 
18 US.C. 2386-Registration of Certain Organizations. 
18 US.C. 2391-Temporary Extension of 2388. 
18 US.C. 2424-Filing Factual Statements About Alien Female 

harbored for purposes of prostitution. 
Revised title 18 mod:ifies three snsbtantive offenses of current title 

18, sections f55::l, 1461 (a), and 1462. Current 18 US.C. 552 reads: 
§ '552. Officers aiding importation of obscene or treasonous books 

and articles 
vVhoever, being an officer, agent, or employee of the United States, 

knowingly aids or abets any person engaged in any violation of any 
of the provisions of law prohibiting importing, advertising, dealing 
in, exhibiting, or sending or receiving by mail obscene or indecent 
publications or representations, or books, pamplllets, pal)ers, writings, 
advertisements, circulars, prints, pictures, or drawings containing 
any matter advocating or urging treason or insurrection against the 
United States or forcible resistance to any law of the United States, 
or containing any threat to take the liie oi or inflict boclily harm up­
on any perSOll in the United States, or means ior procurmg abortion 
or other articles of indecent or immoral use or tendency, shall be 
finec1 not more than $5,000 or imprisoned not more than tell years, 
or botl1. 
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TIle corresponding section of. revised title 1;8 reads: 
§ 2512. Officers aiding importation of obscene or treasonous books 

and articles 
,Vhoever, being an officer, agent, or employee of the United States, 

knowingly aids or abets any person engaged in any violation of any 
law prohibiting importing, advertising, dealing in, exhibiting, or 
sending or receiving by mail obscene or indecent publications or repre­
sentations, or books, pamphlets, papers, wr-itings, advertisements, 
circulars, prints, prctures, or drawings containing any matter advo­
cating or urging treason or insurrection against the United States 
or forcible resistance to any law of the United States, or containing 
any threat to take the life of or inflict bodily harm upon any person 
in the United States, or means for procuring an illegal abortIon, or 
other articles of indecent or immoral nse or tendency, shall be im­
prisonednot more than ten years or fined, or both. 

Thus, the subcommittee changed current law to require proof that 
the offender aidecl in the mailing of a means of procuring an illegal 
abortion. UncleI' this provision an abortion is "illegal" if it is eOll­

trary to the laws of the State in which the abortion is performed. It 
is the subcommittee's intent that in order to be cOhvicted tmder this 
provision a defendant must have knowledge of both the content of 
the material and its intended purpose. 

Ourrent 18 U.S.O. 1461 reads: 
§ 1461. Mailing obscene or crime-inciting matter 

Every obscene, lewd, lascivious, indecent, filthy or vile article, mat­
ter, thing, device, or substance; and-

Every article or. thing designed, adapted, or intended for producing 
abortion, or for any indecent or immoral use; and 

Every article, instrument, substance, drug, medicine, or thing which 
is advertised or described in a manner calculated to lead another to 
use or apply it for producing abortion, or for any indecent or im­
moral purpose; and 

Every written or printed card, letter, circular, book, pamphlet, ad­
vertisement, or notice of any kind giving information, directly or in­
directly, where, or how, or from whom, 01' by what means any of such 
mentioned matters, articles, or things may be obtained or made, or 
where or by whom any act or operation of any kind for the procuring 
or producing of abortion will be done or performed, or how or by 
what means abortion ma,y be produced, whether sealed or unsealed; 
and 

Every paper, writing, advertisement, or representation that any 
article, instrmnont, substance, drug, medicine, or thing may, or can, 
~e used or applied for producing abortion, or for any indecent or 
Immoral purpose; and . 

Every description calculatecl to induce or incite a person to so use 
or. a,pply any such article, instrmnent, substance, drug, medicine, or 
th1l1g-

Is declared to be nonmailable matter and shall not be conveyed 
in the mails or delivered from any post office or by any letter carrier. 
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"Whoever lmowingly uses the mails for the mailing, carriage in the 
mails, or delivery of anything declared by this section or section 
3001 (e) of title 39 to be nonmailable, or knowingly causes to be de­
livered by mail according to the direction thereon, or at the place at 
which it is directed to be delivered by the person to whom it is ad­
dressed, or lmowingly takes any such thing from the mails for the 
purpose of circulating or disposing thereof, or of aiding in the cir­
.culation or disposition thereof, shall be fined not more than $5,000 or 
imprisoned not more than five years, or both, for the first such offense, 
and shall be fined not more than $10,000 or imprisoned not more than 
ten years, or both, for each such offense thereafter. 

The term "indecent", as used in this section includes matter of a 
character tending to incite arson, murder, or assassination. 

H.E. 13959 amends that provision to read: 
§ 6701. Mailing obscene or crime.inciting matter 

(a) Every-
(1) obscene, lewd, lascivious, indecent, filthy, or vile article, 

matter, thing, device, or substance; and 
(2) (A) drug, medicine, article, or thing intended by the of­

fender lffider subsection (b) of this section to be used to produce 
an illegal abortion; . 

(B) written or printed notice of any kind-
(i) respecting a drug, medicine, article, or thing intended 

by the offender under subsection (b) of this section to be 
used to produce an illegal abortion; or 

(ii) intended by the offender under subsection (b) of this 
section to induce or incite another to produce an illegal 
abortion; 

is declared to be nonmailable matter and shall not be conveyed in the 
mails or delivered from any post office or by any letter carrier. 

(b) Whoever knowingly uses the mails for the mailing, carriage in 
the mails, or delivery of anything declared by this section or section 
3001(e) of title 39 to be nonmailable, or lmowingly causes to bE; deliv­
ered by mail according to the direction thereon, or at the place at which 
it is directed to be delivered by the person to whom it is addressecl, or 
lmowingly takes any such thing from the mails for the purpose of cir­
culating or disposing thereof, or of aiding in the circulation or cUsposi­
tion thereof, shall be imprisoned not more than five years or fined, or 
both, for the first such offense, and shall be imprisoned not more than 
ten years or fined, or both, for each such offense thereafter. 

(c) As used in thiH section, the term "indecent" ir.cludes matter of a 
character tending to incite arson, murder, or assassination. 

Thus, under current law, the offender commits an offense when­
ever he "knowingly" mails any of the designated abortion materials. 
Section 6701 of revisecl title 18 requires proof that the offender s?ecifi.­
cally intended that the mailed materials be used to produce an illegal 
abortion. An abortion is "illegal" if it is contrary to the laws of the 
state in which it is performed. 
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Current 18 U.S.C. 1462 reads: 
§ 1462. Importation or transportation of obscene matters 

Whoever brings into the United States, or any place subject to the 
jurisdiction thereof, or lmowingly uses any express company or other 
common carrier, for carriage in interstate or foreign commel'ce­

(a) any obscene, lewd, lascivious, or filthy book, paml)hlet, 
picture, motion-picture film, paper, letter, writing, print, or other 
matte!' of indecent character; 01' 

(b) any obscene, lewd, lascivious, or filthy phonograph record­
ing, electrical transcription, or other article or thing ca·pable of 
producing sound; or 

(c) any drug, medicine, article, or thing designed, adapted, or 
intended for producing abortion, 01' for any indecent 01' immoral 
use; or any written or printed card, letter, circular, book, 
pamphlet, advertisement, or notice of any kind giving informa­
tion, directly or indirectly, where, how, or of whom, or by what 
means any of such mentioned articles, matters, or things may 
be obtained or made; or 

VVhoever lmowingly takes from such express company or other 
common carrier any matter or thing the carriage of which is herein 
made lIDlawful-

Shall be fined not more than $5,000 or imprisoned not more than 
five years, or both, for the first such offense and shall be fined not 
more than $10,000 or imprisoned not more than ten years, or both., 
for each such offense thereafter. 

H.R. 13959 amends that provision to read: 
§ 6702. Importation or transpol'tation of obscene matters 

Whoever-
(1) brings into the United States, or any place subject to the 

jurisdiction thereof, or knowingly uses any express company or 
other common carrier, for carriage in interstate of foreign 
commerce-

(A) any obscene, lewd, lascivious, or filthy book, pamphlet, 
picture, motion-picture fihn, paper, letter, writing, print, or 
other matter of indecent character; . 

(B) any obscene, lewd, lascivious, or filthy phonograph 
recording, electrical transcription, or other article or thing 
capable of producing SOlIDd; or 

(C) (i) any drug; medicine, article, or thing, with the 
intent that such drug, medicine, article, or tIling be used to 
produce an illegal abortion; 

(ii) any written or printed notice of any kind respecting 
a drug, medicine, article, or tIling, with intent that such drug, 
medicine, article, or thing be used to produce an illegal abor­
tion; or 

(iii) any written or printed notice of any kind with the 
intent to induce or incite another to produce an illegal abor­
tion; or 

(2) knowingly takes Trom such express company or other 
common carrier any matter or thing the carriage of wIlichism:ulA 
lUllawful under paragraph (1) of this section.; 
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shall be imprisoned not more than five years or fined, or both, for the 
first such offense and shall be imprisoned not more than ten years or 
lined, or both, for each such offense thereafter. . 

Thus, revised title 18 changes current law by requiring proof that 
the relevant material or object to be used to produce an illegal abortion 
and that the offender specifically intended the material 01' object to be 
so used. As in the two previous sections, an abortion is "illegal" if it is 
contrary to the law of the state in which the abortion is performed. 

The subcommittee also examined a number of substantive offenses 
outside title 18 and determined that, six of them should be moved into 
title 18: 

1. 21 U.S.C. 675 ("Assaulting, resisting, 01' impeding certain 
persons; murder; protection of such persons") (partly carried 
forward in revised 18 U.S.C. 701, partly carried forward in revised 
18 U.S.C. 5304) ; 

2. 21 U.S.C. 1041 ("Penalties; scope of liability") (partly car­
ried forward in revised 18 U.S.C.701, partly carried forward inre-
vised 18 U.S.C. 5304) ; . 

3.22 U.S.C. 1198 (ItEmbezzlement of fees or of effects of Ameri­
can citizens) (revised 18 U.S.C. 2934) i 

4. 22 U.S.C. 1203 ("Depositions and notarial acts; perjury") 
(l'eviRed18 U.S .. C. 2339) ; 

5. 42 U.S.C. 36531 ("Yiolntions; bodDy injury; death; penal­
ties") (Tevised18 U.S.C. 1307) ; and 

6.49 U.S.C. 1472 (n) ("Aircraft piracy outside special aircraft 
jurisdiction of the United States") (Tevised18 U.S.C. 306). 

The subcommittee. in order to attain a greater degree of consistency 
among title 18 offenses, changed the ;>laximum l)l'ison terms for a 
number of offenses. The fo}]owing' changes were made: 

1. 18 U.S.C. 3 (revised 18 F.S.C. 13 (d) ) : maximum fOT accessory 
to an offense punisl1able by life, imprisonment or a maximum l?rison 
term of more than 20 years set at 10 years (the same as the maXllnUlll 
for an aC'C'essory to a capital offense) ; 

2. 18 U.S.C. 4 (revised 18 U.S.C. 10:1:) : l11a~"i1l111m changed from 3 
to 10 veal'S; 
_ 3. is U.S.C. 114 (revised 18 U.S.C. '(04) : maximum changed from 
, to 10 wars; 

4. lfl FEtC. 286 (re,-if;,ed IS U.S.C. 4702) : maximulll clutnged from 
10 Wurf' to 5 veal's: 

5. 18 U.S.C. 4'i9' (rm'ised18 -er.S.C. 2309) : maximum changed from 
3 to 5 veal'S; 

6. 1'8 U.S.C. 482 (revised 18 U.S.C. 2312) : maximnm changed from 
:2 to 5 vearf; : ' 

'7. 1'8 F.S.C . .fWO (re,'ised18 U.S.C. 2920) : maximum changeel from 
10 yeurs to 5 years; 

P. 1.'1 F.S.C. 844 (revised 18 U.S.C. 3710 (f) ) : maximum. for basic 
?~ense changed from 10 yearp to 20 years) for offellPe wllere personal 
lll111rv 1'r81111's fro111 20 years to 30 yrars ; 

9. IS U.S.C. 844 (i) (revi8ed18tr.S.C. 3710 (i) ): maximum for basic. 
offellses chan,!red from 10 yearf; to 20 years, for offense wl1ere personal 
]ninry results from 20 years to 30 years; 
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. 10.18 US.C. 107~ (revisecl18 U;S.C. ·J[}()1) : maximnm where there 
IS a felony warrant Issued cl}anged Trom 5 yt'ars to 3 years; 

11. 18 U.S.C. 1585 (revIsed 18 U.S.C. 7304) : maximum chanO'ecl 
from 7 years to 10 years; I:> 

12. 18 US.O. 1588 (revised 18 U.S.C. 1307) : maximum chanO'ed 
from 5 years to 10 years; I:> 

13. 18 US.C. 2114 (revisccl18 U.S.C. DiJ(4) : "not more than" is m­
SCl-tCel before "twenty-five years."; 

14. 18 U.S.C. 2272 (revised 18 U.S.C. 10102) : maximum changeel 
fromli:fe to 10 years. . 
Subtitle II-l1fisoeZlaJwou8 P?"ol'isio?lsl?elating to Cl'iminalP?"oceau?"e 

Subtitle II ("Miscellaneous Pro1'isions Relating to Oriminal Pro­
ceclure") contains 14 unevrll ll11mherrcl chaptrrs, 201 through 227. This 
subtitle carries forward provisions of ClU'l'ent title 18 rxcept for pro­
visions which consist merely of a cross reference to the Federal Rules 
of Criminal Procedure or which are ontdatrc1 and unnecrssary. The 
following sections of current title 18 fall into the latter category: 

18 U.S.C. 3005-Counsel:mcl Witnesses in Capital Cases. 
18 U.S.C. 30l2-0rders Respecting Persons in Custody. 
18 U.S.C. 3045-Internal Revenue Violations. 
18 U.S.C. 3047-Multiple 'Warrants Unnecessary. 
18 U.S.C. 3055-0fficers Powers to SnpprrEs Indian Liquor Traffic. 
18 U.S,C. 3113-Liquor Violations in Indian Country. 
18 U.S.C. 3165 (e )-District Pluns-Generally. 
18 U.s.C. 328G-Secluction on Vessel of United States. 
18 U.S.C. 3321-Number of Grand Jurors: Summonin~' Additional 

.Jurors. ~ 
18 US.C. 3435-Receiver of Stolen Property Triable Before or 

.After Principal. 
18 U.S.O. 3481-Competency of Accused. 
18 U.S.C. 3488-Intoxicating Liqnor in Indian Country as Evidence 

of Fnlawful Introduction. 
The subcommittee amended one provision in cnrrent law-18 U.S.C. 

3148 (redsed 18 US.C. 21707). Fnder 18 U.S.C. 3148. only an indi­
vidual charged with a capital offense may be denied release prior to 
conviction. Revised 18 U.S.O. 21107 permits denial of early release 
when a, defendant is charged with an oft'ense punishable by life im­
prisonment. 
Subtitle III-Sentencing 

Subtitle III ("Sentencing") is di-deled into eight l111even-nnmberrd 
chapters, 301 through 315. Subtitle III estab1ishrs procedures concern­
ing imposition of sentence and defines imposable sent{'nces. Certain 
pr:C.lVisions of current law are deleted; certain provisions are amended; 
tU1d a number of new provisions are established. 

Proyisions of current. tit1r 18 that merel, cross-l'rfel'f'nce to the 
FrdC'l'al Rules of Criminal Procedure are clelt'ted. In a(ldition. the 
following pr01'lsions, which the SUhC0111Jl1ittee found to br outdated 
amI nnnecessarv, are deleted: 

18 U.s.C. 35G3-Corruption of Blood or Forfeiture of Estate. 
18 r$.o. 35{l4-Pil1a,ry and whipping. 
IS r.s.c. 35G7-Death'Sentence may Prr~c.ribe Dissection. 
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18 U.S.C. 3613-Fines for Setting Grass and Timber Fires. 
18 U.S,C. 3614:--Fine for Seduction. 
18 U.S.C. 3618-Conveyances Can-ying Liquor. 
18 U.S.C. 361D-Disposition of Conveyances Seized for violation of 

Indian Liquor Laws. 
Minor changes in the following six provisions of current title 18 

were made: 
1. 18 U.S.C. 3653 authorizes "the COlU't for the district in which he 

was last under supervision" to issue a warrant for the arrest of a pro­
bationer who is no longer under supervision. Revised 18 U.S.C. 30307 
changes this provision to authorize "tlie court of jurisdiction" to issue 
the warrant. This is intended to facilitate the arrest of a probationer 
located in a state other than the state in which he was last tmder 
supervision. 

2. 18 U.S.C. 3654 currently provides that the court "may in its 
iliscretion remove a probation officer serving in such court." Revised 
18 U.S.C. 30304 provides that "the court may, for cause, remove a 
probation officer appointed to serve with compensation and may, in 
the iliscretion of the cOUli, remove a prohation officer appointed to 
serve with compensation and may, in the discretion of the court, re­
move a probation officer appointed to serve without compensation." 
This amendment was adopted upon the recOlmnendation of the Ad­
ministrative Office of the United States Courts and it was approved 
by the Judicial Conference of the United States. 

3. 18 U.S.C. 3655 lists a number of duties of proba,tion officers. Re­
vised.18 U.S.C. 30305 expands those. duties to include two additional 
duties. The first is tl1at the probation officer must "include in any 
presentence report required to be submitted to the court information 
necessary to malm a realistic evaluation of sentencing alternatives to 
imprisonment and a statement concerning the appropriate applica­
tion of any app'lie.able advisory sentencing guidelines established un­
der section 30101 of this title." This amendment was adopted to en­
e.ourage probation officers to explore a variety of alternatives to 
incarceration and to assist sentencing judges in determining suitable 
alternatives. 

The second new duty is that probation officers must "upon request 
of the attorney general, furnish information about and supervision 
of, persons lllJ the custody of the attorney general while such persons 
are on work release, furlough, or other authorized release from their 
regular place of confinement." This amendment was adopted at the 
request of the Administrative Office of the United States Courts and 
it was approved by the Judicial Conference at its April1D'72 meeting. 
Accoriling to the Administrative Office, "incorporation of this duty 
III the statute would give authority to actual practice. Probation offi­
cers have been performing this duty for some tline." 

4. 18 U.S.C. 5038 (a) (1), (2), and. (3) were amended to requi1'2 
that courts, and law enforcement and other agencies submit requests 
for juvenile records "in writin~." This amendment merely expands the 
"in writing" requirement WhICh is currently applicable to directors 
of a treatment agency.or facility to which the juvenile has been com­
mitted by the court. 
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In addition, the subcommittee made changes in current law in the 
area of probation. 0ne change, in revised 18 U.S.C. 30301, makes a 
term of probation a sentence. Under current law, probation is Ull­
posed following the suspension of either the imposition or the execu­
tion of a sentence. This change iG merely a change in nomenclature and 
does not substantively alter a judge's power. 

Revised 18 U.S.C. 30312 reenacts conditions of probation currently 
impossible. under 18 U.S.C. 3651. However, the ma,ximum prison com­
ponent of a so-called "split-sentence" is increased from 6 months to 
1 year. 

Subtitle III contains five provisions not in cnrrent law. The first 
pertains to advisory guidelines to assist Federal judges to eliminate 
unwarranted disparities in punishment. Revised 18 U.S.C. 30101 di~ 
reets the Judicial Confel'ence to gather and analyze da.ta concerning 
"the sentences imposed by Federal courts in criminal cases and the 
nature and circumstances of the offenses PIld tL.e Televant history and 
characteristics of defendants Ul those cases" (revised 18 U.S.C. 
30101 (a) ). The Judicial Conference is to disseminate this data on a 
continuing basis. 

Section 30101 also directs the Judicial Conference to develop, on a 
continuing basis, advisory sentencing gnidelines. It is the subcom­
mittee's intent that these guidelines assist the court in determining a 
jnst sentence for a particular defendant. The guidelines are not man­
datory and the imposition of a sentence outside the guidelines is not 
a basis for an appeal of sentence. 

TIle advisory gllidelines are to be made available at least annually 
to Federal courts and other ulterested persons. It is the snb~ommittee's 
intent that "other interested persons" be interpreted broadly, and 
tIl at it h1Clude representatives of the prosecution, defense and academic 
commnnities. 

Prior to issuance of advisory sl;'utencing gui c1elines, the Judicial 
Conference is required to hold hearings and take testimony and to 
"seek the opinions and participation of a broadly representative cross 
section of persons interested in and concerned with the operation of 
the Federal criminal justice system, including persons who can ably 
represent the concerns of the defense bar, prosecutors, and the aca­
demic coml11unity." It is anticipated that the Judicial Conference will 
fulfill t.hese duties through a committee whose members are broadly 
representative of 1ihe Feneral criminal justice community. 

FUlally, section 30101 (d) requires the Judicial Conference to re­
port to the Congress every year upon its activities under this secdon 
al1c1npon any recommendations for further legislation. 

The second new provision in Subtitle III is section 30102--"Imposi­
tion of Sentence". This section lists four factors the court must con­
sider, and it reqnirl;'s the judge to state on the record the specific 
reasons for imposing a particular sentence. 

The first factor the judge must consider is "the nature and circum­
stances of the offense and, to the extent available, the relevant history 
and eharacteristics of the c1efenclttnt." Under this provision, the judge 
would consider the relevant circumstances and factors of the crime 
(such as whether a weapon was used, the extent of ])roperty damage, 
or thn victim's emotional or physical 11 arm ) . Relevant history and char-
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acteristics of the defendant may include a defendant's prior criminal 
conduct and the nature of any Fl'evious criminal sanctions ancl theh" 
effectiveness. . 

The secon<;l ractQl' the sentellc~ng judge must consider is the need. for 
the sentence unposed to accomplIsh the foul' most cOllllllonly recogmzed 
purposes of sentencing, Those purposes al'e : 

(1) "To provide punishment commensurate ,dtll the scriousness of 
the criminal conduct and to promote respect for law"; 

(2) "To aitord adequate deterrence to ('~minal conduct"; 
(3) "To protect the public from further crimes of the defendant"; 

and 
(4) "To provide the defendant with appl'opriate educational 01' YO­

cational tmiuing, medical care, 01' other correctional h'eatment in the 
most effectiye manner". 

The third factor the judge must consider in imposing sentence is 
"the lands of sentences an.ilable including etYectiye alternatives to im­
prisonment." By specifically referring' to altel'llatiyes to imprison­
ment, the snbcommittee hopes Lo (lncom:age judges to consider a variety 
of alternatives and to expand their usage. 

The final factor the judge must cClnsiclel' in imposing sentence is "any 
applicable advisory sentencing guidelines ancl nny iuformation made 
ayailable under section 30101(c) (1) of this title." This provision re­
quires judges to consult the advisory guidelines; it does not require 
judges to sentence withiu the guidelines. 

Revisecl18 U.S.C. 30102 (b) requires t11at at the time of sentencing 
the judge must state on the record tIll' specific reasons for imposing the 
particular sentence. Although in most caSes the statement will be brief, 
a somewhat detailed statement would be appropriate when a sentence' 
deviates from the typical BC'ntence in simihn' cases. Sentencing judges 
can easily determine the typical smtence imposed in similar cases from 
sentencing datn. and advisory guideli11(~s issued by the .T udicial Con­
ference. Since the judge's statell1Pllt of reasons for a sentence w'ill be 
particularly important in determining' \\'hethel' the sentence is clearly 
unreasonable on appeal, an appellate court 'would be justified in re­
turning a case to a sentencing judge for a statement of reasons if the 
judge failed to make the statement in open court n t the time of sentenc­
ing. 

The third new provision in pulJtitle III, sPC'tion 30103, authorizes 
appeal of a sentence. Unc1E'r this s('ction a c1efelHlallt may appeal all 
sentences unless: (1) The s('ntpll('e was lJart of a plea agreement ac­
cepted by the judge and was no greatel' than the sentence which the 
attol'ne~T Tor the> GOlE'l'nment agl'('pcl to l'P('0ll11l1e>nd 01' not to oppose 
under tIle Federal Rules of Oriminal IJrocpdul'l' or "hi('11 was agreed 
to by the attorney IOl' tlJp GOY(,l'lll11pnt and the c1efl'Jic1ant undeI' the 
Federal Rule>s of Criminal Pl'ocwl11l'e; or (2) re,'iew of the sentence 
is available under sl'(,tjon 30002 (relating to dangerons special 
offenders) . 

This section also establisJ1l'R the> pl'Or('cl11l'C'S for filing an appC'a1 of 
sentence, including' authorizing the defendant to join the sentence 
appeal with any other aoppeal of the case. The court of appeals reviews 
the record of the case to determine if tl1e sentence was "clearly unrea­
sonable". Such a finding should only be made after a thorough reyiew 
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of alll'elevant faeiorS in the CUSf', with particular regard for: "(1) the 
natme and circumstances of the offl'llSe and the history and character­
istics of the defendant; (2) the opportunity of the district court to 
obscrve the defendant: al)d (:1) any findings upon which the scntence 
was based and the stafement of re~uiolls r(l{luired under section 30102 
(b)". A sentt-nee found to 1m clearly Ulweasonable is remanded to the 
district court for further senteJlC'ing. Upon reuHLud, tlw district court 
!l1UY not impose u, sentence morn severe than the sentence originally 
Imposed. 

Finally, s('ctions 30501 ancl80i)02 contain new provisions relating to 
fines. Section a0501 establishes fine levels applicable to all criminal 
offenses throughout the Dnited t:\tnJes Code, except as otherwise pro­
dded. The nt,,,· fine lenll::; are: 
Individuals: 

~lisllell1eanol's : Throngh () months ___________________________ _ 
181 days through 1 yefLr ______________________ _ 

Felonies: 
1 year and a, day thl'ongh 3 year:' ______________ _ 
3 years and a day through 5 yea1's ______________ _ 
5 years and a day through 10 years _____________ _ 
Over 10 years _________________________________ _ 

Organizations: 
, Misdemeanors: 

Through 6 months ___________________________ _ 
181 days throngh 1 yeal' ______________________ _ 

Felonies: l.lll ________________________________________ _ 

$2,500 
5\000 

U;,OOO 
25;000 
50,000 

100,000 

10,000 
100,000 

500,000 
Section 30:J02 establishes procedures for imposition of a fine. It re­

quires a judge to consider the followlllg radors in c1ecic1ing whether to 
impose a. fine and the amount of fine: "(1) the defendant's income, 
earning capacity, and financiall'esources; (2) the nature of the burc1en 
that payment of the fine will impose on the defendant and on any 
person who relies upon the defendant for financial support; (3) any 
requirement imposed upon the defendant to maIm restitution to 
the yictim of the offense; and (oJ,) any other pertinent equitable 
consideration." 
Suotitl e IV -OO1'7'ections 

Subtitle IV ("Corrections") reenacts provisions of current title 18 
relating to corrections, deletes four provisions in current title 18, and 
amends certain provisions relating to parole, the Advisory Corrections 
Conncil, and "good _~me." 

The subcommittee has deleted, by not reenacting, the following four 
sections of current title 18 which were founel to be outdated and 
unnecessary: 

18 u.s.a. 4217-Warrants to Retake Canal Zone Parole Violators. 
18 U.S.C. 4321-Board of Advisors. 
18 U.S.C. 4353-1.1uthorization of l.lppropriations. 
18 U.S.C. 5022-1.1pplicable Date. 
The subcommittee, upon the recommendation of the U.S. Parole 

Commission, adopted amendments to four current parole provisions. 
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(1) 18 U.S.C. 4205(8) (revised 18 U.S.C. 41305) was amended to 
add the requirement that the sentencing court f11nish the Pu.role Com­
mission with "u. copy of the complete presentence investigation report 
in the case of eu.ch prisoner eligible for pu.role as well as any recom­
mendation concerning parole which the court deems appropriate." 
This amendment will insure that the Parole Commission u.utomatically 
receives a complete copy of the presentence report in the case of each 
prisoner who is to be considered for parole and will better enu.ble the 
Parole Commission to carry out its duties under the Parole Oommis­
sion and Reform Act of 1976. 

(2) 18 U.S.O. 4205 (f) (revised 18 U.S.C. 41305(£)) was amended 
to provide that prisoners serving sentences of 90 clays to 1 year are 
released at expir?-tiOll ?f their tern~ minus good time. Under current 
law such release IS avaIlable for 111'1soners whose term is 6 months to 
1 year. This subsection was further amended to delete the current 
exception to the general rule of release for prisoners serving 90 days 
to one year when "the court which imposed the sentence, shall, at the 
time of sentencing, provide for the prisoner's release as if on parole 
after service of one-third of such term or terms notwithstanding the 
provisions of section 4164." This provision was deleted because the 
provisions for release as if on parole under 18 U.S.a. 4205 (f) sub­
stantially overlap with, and are operationally less effective, than the 
present provisions of 18 U.S.O. 3651 (revised 18 U.S.O. 30301). If 
"after one-third" is interpreted to mean "at one third," then this 
subsection adds nothing to the sputencing alternatives already avail­
able to the court under present section 3651, except to involve a dif­
ferent supervisory agency in a very f,llOrt term cases. If the language 
is interpreted to mean "at one third or any time thereafter," a con­
finement period approaching 10 months in actual time (4 months more 
than under present section 3651) may be imposed, but then the super­
vision period becomes inl1dequate. Furthermore, the subcommittee's 
amendment of the provisions of present section 3651 to allow a "split 
sentence" with a confinement portion of up to 1 year more effectively 
accomplishes the intent of present section 4205 (f) by allowing a more 
adequate period of supervision. 

(3) 18 U.S.O. 4205 (a) (revised 18 U.S.C. 41305 (g)) was amendecl to 
authorize the Parole 'Commission to submit u. motion to the court to 
reduce any minimum term to time served or any otlwr period or time. 
Under cui-rent lnw such u. motion mal' only be made by the Bureau or 
Prisons and the sentence may only 'be reduced to the time already 
served. This amendment is intendccl to as.')ist the Parole Commission 
in reducing un,iustified disparity in punishment by seeking reduction 
of un nlmsually long minimum tt'rm. Such a reduction is necessary in 
order to permit a prisoner to be considered for parole at the time when 
others similarlv situated prisoners are, considered for parole. 

(4) 18 U.S.O. 4-208(a) (I'evisrd 18 U.S.C. 4130S(n)) was amended 
to provide that "following the initinl parole determination proceecling, 
the Parole Oommission shn.11, l1ursuant to its rules and regll1atiOJls, 
set a presumntive clate of release." This amendment provides the 
Parole Commission with a mandate to expand its present administra­
tive practice of setting' presumptive release dates following initial 
parole. determination proceedings. A presumptive release date reduces 



49 

unnecessary uncertainty and indeterminancy, while at the same time 
it preserves the Parole Commission's ability to respond to significant 
changes in prison conduct or other unforseen events. 

Minor amendments were also made to three sections in addition to 
the parole provisions. Present 18 U.S.C. 4351 (revised 18 U.S.C. 
40303) was amended to make the Chief of the Division ot Probation 
of the Administrative office of the United States Courts an exofficio 
member of the Advisory Board of the National Institute of Correc­
tions. Present 18 U.S.C. 5002 (revised 18 U.S,C. 40113) was amended 
to delete the Chairman of the "Youth Division" from the Advisory 
Corrections Council since that division no longer exists. Finally, 18 
U.S.C. 4161 (revised 18 U.S.C. 4110i(a) (1)) was amended to make 
good time allowances of 5 days available to prisoners serving 90 days 
to 1 year, terms. The minimum term eligible for good time lmder cur­
rent law IS 180 days .. 

TITLE II-TEOllNIOAL AND OONFORlVUNG J.>ROYISIONS 

Section ~Ol 
Section 201 of the bill provides that, except to the extent that the 

bill makes a substantive change in a provision of title 18, the legislation 
does not affect any provision of title 18 as that provision existed prior 
to the enactment of the bill. Section 201 also provides that the legisla­
tion does not, by implication, adopt or endorse any judicial or admin­
istrative interpretation of any provision of present title 18. 
Section ~093 

Section 202 of the bill sets January 1, 1980 as the effective date of 
the legislation. 
Sections 9303 tkroug 7i 9338 

Sections 203 through 238 of the bill amend criminal statutes in titles 
other than title 18 in order to conform fine levels established in revised 
18 U.S.C. 30501. Offenses with maximum penalties greater than the 
penalties in section 30501 are not changed. 

Various sta,tutes which cunently refer an offense U13 a "mis­
demeanor" or a "felony" were also amended to specify maximum 
prison terms. 
Seotion1208 

Section 203 amends title of the Uniteel States Coele to conform fine 
provisions to the fine provisions established in revised title 18 scction 
30501. The following provisions are amended: 

Section 203 (a) amends Section 8 of the Act of August 4, 1950 
(2U.S.C.167g). 

Section 203 (b) amends Section 102 of the Revisecl Statutes (2 
U.S.C.192) . 

Section 203 (c) amenc1s The Federal Regu1ation of Lobbying Act 
in section 310(a) (2 U.S.C. 26D(a) ; ancl section 3LO(b) (2 U.S.C. 
269(b) ). 

Section 203 ( c1) amenc1s Section 11 of the Federal Contested Elec­
tions Act (2 U.S.C. 390). 
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Sectionf04 
Section 204 amends section 3 of title 4 of the United States Code to 

conform fine provisions to the fine provisions established in revised 
18 U.S.C. 30501. 
Sectionf05 

Section 205 amends title 7 of the United States Cede to conform fine 
provisions to the fine provisions in revised 18 U.S.c. 30501. The fol­
lowing provisions are amended: 

Sec. 205 (a) (1) amends Sections 6b (7 U.S.C. I3a) and G{e) 
(7 U.S.C. 13b) of the Commodity Exchange Act. ' 

Sec. 205(a) (2) amends Section 9 of the Commodity Exchange Act 
(7 U.S.C. 13) in each of subsections (a,) and (b) ; in subsection (c) ; 
and in each otsubsections (d) and (e). 

Sec. 205(a) (3) amends Section 1952(k) oHhe United States Cotton 
FnturesAct (7U.S.C.15B(k». 

Sec. 205 (b) (1) amends Section 9 of the United Staj·es Cotton 
StanclarclsAct ('iU.S.C. 60). 

Sec. 205 (b) (2) amends Section 14(a) of the Unitecl StatC's Grain 
Standards Act (7 U.S.C. 87c). 

Sec. 205 (b) (3) amends Section 6 of the Naval Stores Act (7 U.S.C. 
96) . 

Sec. 205 (c) (1) amends Section 14(b) of the Federal Insecticide, 
Fungicide and Rodenticide Act (7 U.S.C. 1361 (b) ), paragraph (1), 
paragraph (2), and paragru.ph (3). 

Sec. 205 (c) (2) amends Section 108 of the Federal Plant Pest Act 
(cUS.C.150gg). 

S<'c. 205 (c) (3) amends Section 10 of the Plant Quarantine Act 
(IU.S.C.163). 

Sec. 205 Cd) (1) amends Section 205 of th.e Packers and Stockyard 
Act, 1921 (7U.S.C.195(3». 

S<'c. 205 (d) (2) amends Section 306 (h) of the Packers and Stock­
yarc1sAct,1921 (7U.S.C. 207 (h». 

Sec. 205 (d) (3) amends the last sentence of section 502 (a) of the 
Packers and Stockyards Act, 1921 (7 U.S.C. 218a (a». 

Sec. 205 (d) ('1) anwnds Section 401 of the Packers und Stockyards 
Act,1921 (7 U.S.C. 221). 

Sec. 205 (d) (5) al1wnds Section 30 of the United States Warehouse 
Act. (7U.S.C.270) . 

.... Sec. 205 (d) (6) amends Section 2 of the Act of August 31, 1!J22 
(, U.S.C. 282). 

Sec. 205 (e) amends the Act of Mccrch 3, 1927, populnrly known as 
the Cotton Statistics and Estimates Act, (7 U.S.C. 471 et seq.). 

(1) in the second sentcnce of section 2 (7 U.S.C. 472), and (2) in 
section3c-2 (1U.S.C. 473c-2). 

Sec. 205 (f) amends the fin~t section of the Act of ~Iarch 3, 1027 
('i U.S.C. 491) . 

Sec. 205 (g) amends Section 14(b) of the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 49911 (b) ). 

Sec. 205 (h) amends Section 3 of the Act of January 14, 1929 
('itT.S.C.503). 

Spc. 205 (i) amends Section 12 of the Toba.cco Inspection Act (7 
{T.S.C, fi11k). 
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Sec. 205 (k) (1) amends the last sentence of section Sd(2) of the 
AgricultUl'al Adjustment Act (7 U.S.C. 608d(2». 

Sec. 205 (k) (2) amends Section 15 of the Agricultural Adjustment 
Act (7 U.S.C. 615 (b-3» each of paragraphs (1) and (2) and paxa­
graph (3). 

Sec. 205 (k) (3) amends Section 20 of the Agricultural Adjustment 
Act (7U.S.C.620). 

Sec. 205 (k) (4) amends the last sentence of section 3 of the Act of 
June 2:1:, 1906 (7 U.S.C. (53). 

Sec. 205(k) (5) amends the Agricultural Adjustment 1-\..ct of 1938 
in section 379i (d) (7 U.S.C.1379i( d) ). 

Sec. 2015 (1) amends Section 4 of the Act of September 21, 1959 (7 
U.S.C.1433). 

Sec. 205 (n) amends the last sentence of section 203 (11) of the Agri­
cultural Marketing Act of 1Ul6 (7 U.S.C. 1662 (h) ) "imprisoned not 
more thftll one year or fined, or both". 

Sec. 205 (0) amends the last sentence of section 336 of the Con­
solidated Farm and Rural Development .Act (7 U.S.C. 1986) "be im­
prisonednot more than b,o years or fined, 01' both:'. 

E'ec. 205 (p) amends the Fooel Stamp Act of 1964: 
In section 6 (b) (2) (7 U.S.C. 2015 (b) (2», "imprisonedllot more 

than 1 year or fined, or both" ; 
In each of sections 6(b) (3) (7 U.S.C. 2015(b) (3», 7(b) (4) (C) 

(7 U.S.C. 2015 (b) (4) (C», andiCd) (5) (c) (7 U.S.C. 2016(d)(5) 
(C) ) , "imp risonc cl not 11101'13 than 10 years, or fineel". 

In section 6(c) (2) (7 r.s.c. 2013(c) (2», "impl'isoneclnot m01'(1 
than 1 year or fined" ; 

In sectioni (cl) (2) (B), "impl'iscmednot more than 1 year or fined" i 
In each of sections 7(d) (3) (B) (7 U.S.C. 2016(d) (3) (B», i(d) 

(4) (B) (7 U.S.C. 2016(cl) (±) (8», and 7(d) (5) (B) (7 U.S.C. 2016 
(d) (5) (B) ), "imprisoned not more than 1 year or fined" ; 

In section 14 in each of subsections (b) and (c) (7 U.S.C. 2023 (b) 
and (c) ) , "imprisoned not more than 5 years or fim'd" ; 

In each of subsedions (b) and (c) (7U.S.C.2023(b) and (c), "im­
prisoned not more than 1 year or Hned" 

Sec. 205 (q) amends Section () of the Farlll Labor Contract Regis­
tmtion Act of 1963 (7U.S.C. 20.18) 

In subsection (a), "inwrisonecf not more than 1 year or fined, or 
both, for a first offense under this subsection, and for a second or 
subsequent snch offense, shall be imprisoned not more than three 
years 01' fine" ; 

In snbsection (c), "imprisoncd3 years or fined." 
8ec. 205 (r) amends the Animal IVel fare Act­
In sections 16 (b) (7 U.S.C. 21:1:6 (b) )-
(A) "Shall be imprisoned not more than 3 years or fined, or both"; 
(B) "Shall be imprisoned not more than 10 years or fined, 01' both"; 
In the first sentent'.'l of section 19 (d) (7 U.S.C. 2149) "be imprisoned 

not more than 1 year or fined" ; 
In section 26 (e) (7 U.S.C. 2156 (e) ), "imprisoned not more tllan 1 

year or fined" 
Sec. 205(s) (1) amends the last sentence of section 310(c) of the 

Potato Research and Promotion Act (7 U.S.C. 2619 (c») "imprisoned 
not more than 1 year or fined". 
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Sec. 205(s) (2) amends section 7(c) of tIle Egg Research and Con­
sumer Information Act (7 U.S.C. 2706 (c) ) "imprisoned not more 
than 1 year or fined, or both". 

Sec. 205(t) amends section 8 of the Federal Noxious Weed Act of 
1974 (7 U.S.C. 2801) "imprisoned not more than 1 year or fined". 

Sec. 205 (u) amends Section 7 ( c) of the Beef Research and Informa­
tionAct (7 U.S.C. 2906(c» imprisoned not more than 1 year or fined". 

In addition, section 205 (m) amends Section 408 of the Federal Seed 
Act (7 U.S.C.1598) by substituting "present" for "prevent." 
Seation~06 

Section 206 amends title 8 of the United States Code to conform 
fine provisions to the fine levels established in revised 18 U.S.C. 3050l. 
The following provisions are amended: 

Sec. 206 (a) amends Section 215 ( c) of the Immigration and Nation­
ality Act (8 U.S.C. 1185 (c) ) . 

Sec. 206 {b) amends Section 242 of the Immigration and N ation­
ality Act (8 U.S.C. 1252) in subsection (el), and in subsection (e). 

Sec. 206 (c) amends Section 252 (c) of the Immigration and N ation­
ality Act (8 U.S.C. 1282 ( c) ). 

Sec. 206 ( d) amends Section :~:64 (e) of the Immigration and Nation· 
ality Act (8 U.S.C.1304(e». 

Sec. 206 ( e) amends Section 266 of the I;nmigration and Nationality 
Act (8 U.S.C. 1306) in each of subsections (a) and (c), in subsection 
(b), and (3) in subsection Cd). 

Sec. 206 (f) amends Section 274(a) of the Immigration and Na­
tionality Act (8 U.S.C. 132M ,,1) ). 

Sec. 206 (g) amends SC(',,ion 275 of the Immigration and National­
't A t (8 U C1 (' ")0)'" 1 Y c .0. .. . .l.O~I[I i 

Sec. 206 (11) nmends bection 2/'6 of the Immigration anc1 National­
ity Act (8 U.S.C.1326). 

Sec. 206 (i) amends Sactiou 277 of ihe Immigration and National­
ity Act (8 U.S.C. 1327'). 
Seation~07 

Section 207 amends title 10 of the United States Code and related 
laws to conform fine provisions to the fine levels establishecl in revised 
title 18 U.S.C. 30501. The following provisions aTe amended: 

Sec. 207 (a) amends Section 2276 (c) of title 10 of the United 
Statc>s Code. 

Sec. 207 (b) amends pUTagraph (4) and (5) of section 816 of Public 
Law 94-106 (10 U.S.C. 2304 note). 

Sec. 207 (c) amends Section 816 (cl4) (5) of Public Law 94-106 (10 
U.S. C. 23M note) . 

Sec. 207 (c1) amends Section 816 (f) of Public Law 94-106 (10 
U.S. C. 2304 note) . ~ 

Sec. 207 (e) amends Section 7678 of title 10 of the United States 
Code. 
Seation~09 

Section 209 amends title 2 of the United States Code to conform fine 
provisions to the provisions established in revised title 18 U.S.O. The 
following provisions are amended: 
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Sec. 209. (a) amends the second sentence of section 1 (h) of the Act 
of September 28,1962 (12 U.S.O. 92a(h». 

Sec. 209 (b) amends the second sentence of section 4 of the Act of 
1!farch 9, 1933 (12 U.S.O. 95). 

Sec. 209 (c) amends Section 5 (b) (3) of the Trading with the 
Enemy Act (12U.S.0. 95a(3». . 

Sec. 209 (d) amends the second sentence of sectIOn 211 of the Bank 
Oonservation Act (12 U.S.O. 211). 

Sec. 209 (e) amends Section 21 (b) of the Act of June 16, 1933 (12 
U.S.O. 378 (b) ). 

Sec. 209 (f) amends the 11th paragraph of section 25 (a) oHhe Fed­
eralReserveAct (12 U.S.C. 617). 

Sec. 209 (g) amends the 24th paragraph of section 25(a) of thi3 
Federal Reserve Act (12 U.S.O. 630). 

. Sec. 209 (h) ambnds the 25th paragraph of section 25(a) of the 
Federal Reserve Act (12 U.S.O. 631). 

Sec. 209 (i) amends section 15 of the Agricultural Marketing Act 
(12 U.S.O. 1141j) in subsection (b), in subsection (c), and in sub­
section (d). 

Sec. 209 (j) amends section 308 of the Federal Home Loan M:ort­
gaO'e OorporationAct (12 U.S.0.145'i). 

§ec. 209 (k) amends section {) of the Home Owners' Loan Act of 
1933 (12 U.S.C. 14M) in subsection (d) (12) (A), in subsection (d) 
(12) (0). 

Sec. 209 (1) amends section 912 of the Housing and Urban Develop­
mE\ntActof 1970 (12 U.S.C.1"780-2). 

Sec. 209 (m) amends the National Housing Act in section 239 (b) 
(12 U.S.C. 17152-4(1», in the last sentence of section 402(g) (12 
U.S.C. 1725(g», in section 407(p) (1) and. in section 408(j) (2) (12 
U.S.0.1730a(j) (2». 

Sec. 209 (n) amends the Federal Credit Union Act in the second 
sentence of section 202.(cl) (3), and in section 20l3(k) (12 U.S.C. 
1786 (k». 

Sec. 2ed (0) amends the Federal Deposit Insurance Act in section 
2(8) (j) (12 U.S.C. 1818(j», and in section 18 (12 U.S.O. 1828). 

Sec. 209 (p) amends section 8 of the Bank Holding Company Act 
(12U.S.0.1847). 

Sec. 209 (q) amends section 210 of the Oredit Control .. A.ct (12 
U.S. O. 1909). 

Sec. 209 (1') amends section 8 ( c1) of the Real Estate Settlement 
Procedures Act of 1974 (12 U.S.O. 2067 (d) ). 
Section ~10 

Section 210 amends chapter 7 of title 13 of the United States Coele 
in s~ction 211, il~ each ?f subsections (a) and (b) of section 213, ill 
sectIon 214, and 111 sectIOll 222 to conform fine provisions to the sen­
tencing provisions established in revised title 18. 
Section '211 

Sectio~ ~11 amends title 14 of the United States Code tq conform 
:fine proVISIOns to the fine sentencing provisions established ill revised 
title 18. The following' provisions are amended: 

Sec. 211 (a) amends sectioll 431 (c) of title 14 of the United States 
Code. 



Sec. 211 (b) amends the last sentence of section 638 (b) of title 14 of 
the United States Code. 

Sec. 211 (c) amends the last sentence of section 630 of title 14 of the 
United States Code. 
Seotion ~1~ 

Section 212 amends title 15 of the United States Code and rt'latrd 
laws to conform fine provisions to the sentencing provisions establishc:c1 
in revised title 18. The following provisions are amended: 

Sec. 212 (a) (1) amends the second sentence of section '73 of the 
",Yilson Tariff Act (15 U.S.C. 8). 

Sec. 212 (a) (2) amends the second paragraph of section 3 of the 
Act of June 1\),1936 (15 U.S.C.13a). 

Sec. 212 (a) (3) amends the last sentence of section 10 of the Clayton 
.Act (15 U.S.C. 20). 

Sec. 212 (a) (4) amends Section 14 of the Clayton Act (15 U.S.C. 
24:) . 

Sec. 212 (a) (5) amends the Federal Trade Commission Act the first 
paragraph of section 10 (15 U.S.C. 50), the second paragraph of 
section 10 (15 U.S.C. 50), the last paragraph of section 10 (15 U.S.C. 
50), and section 14(a) (15 U.S.C. 54(a». 

Sec. 212 (b) amends the first paragraph of section 10 of the V{ 001 
Products Labeling Act (15 U.S.C. 68h), section l1(a) of the Fur 
Products Labeling Act. 

Sec. 212 (c) amends the Act of September 18, 1916 the second 
paragraph of section 801 (15 U.S.C. 72), section 805 (15 U.S.C. (6) 
and in the second paragraph of section 806 (15 U.S.C. '7'7), the second 
paragraph of section 805 (15 U.S.C. '7'7), and the third paragraph of 
section 805 (15 U.S.C. 77). 

Sec. 212 (d) (1) amends Section 24 of the Securities Act of 1933 (15 
U.S.a. 7'7x). 

Sec. 212 (d) (2) amends Section 325 of the Trust Indenture Act of 
1939 (15U.S.C. 77aaa). 

Sec. 212 (d) (3) amends Section S(c) of the Foreign Investment 
Study Act of 19'74 (15 U.S.C. 7Sb note) . 

Sec. 212 (d) (4) amends the Securities Exchange Act of 1934 in 
section 32 (a) (15 U.S.C. 78££ (a) ) . 

Sec. 212 (d) (5) amends Section 18 of the Public Utility Holding 
Company Act of 1935 (15 U.S.C. 791') and Section 29 of the Public 
lTtilitv Holding Company Act of 1035 (15 U.S.C. 70z-3). 

Sec~ 212 (d) (6) amends the Investment Company Act of 1940 sec­
tion42(c) .(lf5 1T.S.C. 80a-4l(r)) and section 49 (15 U.S.C. 80a-48.) 

Sec. 212 (d) (7) amends section 21'7 of the Investment Advisers Act 
of 1940 .(15 U.S.C. 80b-H). 

Sec. 212 (e) amends the China Trade Act 1922 in the last sentence 
of section 18 (15 U.S.C. 158) . 

Sec. 212 (f) (1) amends section 2 of the Act of March 4, 1915 (15 
U.A.C. 235). 

Sec. 212 (f) (2) amends section 2 of the Act of February 21, 1905 
(15 U.S.C. 293). 

Sec. 212 (£)(3) amends section 5(a) oHhe Act of June 13, 1960 (15 
U.S.C. 298 (a) ). 
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Sec. 212 (g) amends section 3 of the Act of August 9, 1955 (15 U.S.C. 
377). 

~ec. 212 (h) ame?-ds the Small Business Act section 16(a) (15 
U.D.o. 545(a», sectIOn 16(b) (15 U.S.C. 645(b» and section 16(c) 
(15 U.S.C. 645( c». 

Sec. 212 (i) amends the Commodity Credit Corporation Charter 
Act in each ofsubsections (a,) and (b) of section 15 (15 U.S.C. 7Hm). 
section 15(c) (15 U.S.C. 714m(c», and section 15(i) (15 U.S.C. 
714m(f). 

Sec. 212 (j) amends section () (15 U.S.C. 715e) of the Act of Febru­
ary 22, 1935. 

Sec. 212 (k) amends section 21(a) oithe Natural Gas Act (15 U.S.C. 
717t(a) ). 

Sec. 212 (1) amends section 3 of the Act of March 14, 1944: (15 U.S.C. 
1004) and section 3 of the Act of July 1, 1946 (15 U.S.C.1007). 

Sec. 212 (m) (1) amends section 6 of the Act of January 2, 1D51 
(15 U.S.C.1176) . 

Sec. 212 (m) (2) amends section 7 of the Flammable Fabrics Act 
(15 U.S.C. 1196). 

Sec. 212 (m) (3) amends section 2 of the Act of August 2,1956 (15 
U.S.C.1212). 

Sec. 212 (n) amends section 4(c) of the Au.tomobile Information 
Disclosure Act (15 U.S.C. 1233) . 

Sec. 212 (0) amends sections 2 (15 U.S.C. 1242) and 3 (15 U.S.C. 
124:)) of the Act of August.12, 1958. 

See. 212 (p) amends section 5 (a) of the Federal Hazardous Sub­
stances Act (15 U.S.C. 1264 (a) ). 

Sec. 212 (q) (1) amends section 112 of the Truth in Lending Act (15 
U.S.C.1(11) . 

Sec. 212 (q) (2) amends section 134 of the Truth in Lending Act (15 
U.S.C.1(44) . 

Sec. 212 (q) (3) amends section 304 (b) of the Consumer Credit Pro­
tectionAct (15U.S.C.1674(b». 

Sec. 212 (q) (4) amends sections 619 (15 U.S.C. 1681q) and 620 (15 
U.S.C.168r) of the Fair Credit Reporting Act. 

Sec. 212 (1') (1) amends section 1418 of the Interstate Land Sales 
Fnll Disclosl1l'e Act (15 U.S.C. 1717). 

Sec. 212(1') (2) amends section 6(a) of the House Protection Act of 
1970 (lfi U.S.C. 1825(a» in paragraph (1), in paragraph (2)(A) , 
in parae:raph (2) (B). and in pnragraph (2) (0). 

Sec. 212 (s) (1) aImnds section 14 ( d) of the Toxic Substances Con­
trol Act. (15 U.S.C. 2G13 (d) ) . 

Sec. 212(s) (2) amrnc1" section 16(b) of the Toxic Substances Con­
trol Act (15 n.s.c. 2615 (b) ). 

Sec. 212(8) (3) amends section 26(c1) of the Toxic Substances Con­
trol Act (15 U.S.C. 2625 (e) ). 
Seotion 1313 

Sl'ction 213 amends title 16 of the United States Code to conform 
sentrncin.[!' provisions to the fine provisions established in revised title 
18. The following provisions are amended: 

Sec. 213 (a.) (1) amends section 3 of the Act of August 25, 19108 (16 
U.S.C.3). 
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Sec. 212(0.) (2) amends section 1 of the Act of March 2, 1933 (16 
U.S.O.9a). 

Sec. 213(0.) (3) amends section 4: of the Act of May 1, 1894 (16 
U.S.O.26). 

Seo. 213(0.) (4) amends secLm 5 of the Act of July 3, 1926 (16 
U.S.O.45e). 

Sec. 213 (a) (5) amends section 4 of the Act of Jmle 30, 1916 (16 
U.S.O.98). 

Sec. 213(0.) (6) amends section 4: of the Act of June 29,1906 (16 
U.S.O.1l4). 

Sec. 213(0.) (1) amends section 4: of the Act of April 25, 1928 (16 
U.S.O.117c). 

Sec. 213 (a) (8) amends section 3 of the Act of May 22, 1902 (16 
U.S.O.123). 

Sec. 213(0.) (9) amends section 4 of the Act of August 21,1916 (16 
U.S.O. 121). 

Sec. 213(0.) (10) amends section 6 of the Act of January 9, 1903 
(16 U.S.C. 146). 

Sec. 213 (a) (11) amends the second paragraph of section 18 of the 
Act. of April 21, 1904 (16 U.S.C. 152). 

Sec. 213 (a) (12) amends section 4 oithe Act of Angnst 22, 1!Jl4 (16 
U.S.C. 170) and section 4 ofthe Act of Mn;rch 2, 1929 (16 US.C.19Se). 

Sec. 213(0.) (13) amends section 4 of the Act of April HI, Ifl28 (10 
U.S.C. 204c) section 3 of the Act of March 6,1942 (16 U.S.C. 256h). 

Sec. 213(0.) (14) amends section 8 ofthe Act of February 26, 1Dl7 (16 
U.S.C. 354). 

Sec. 213 (b) amends the Act of March 2,1911 (16 U.S.C. 311). 
Sec. 213(c) (1) amends section 4 of the Act of April 19, 1930 (16 

U.S.C. 395c) section 3 of the Act of August 19, 19:37 (16 U.S.O. 
403c-3), and section 3 of the Act of nfarch 6, 1942 (16 US.O. 408i). 

"'. Sec. 213 (c) (2) amends section 3 of the Act of April 29, 1942 (16 
U.S.O. 403h-3) and section 3 of the Art. of June 5, 1942 (16 US.O. 
404c-3). 

Sec. 213 (c) (3) amends section 1 of the Act of nfareh 3, 1897 (16 
U.S.O. 413). 

Sec. 213 (d) (1) amends section 2 of the ~L\.ct of nfarch 3, 1897 (16 
U.S.O.414). 

Sec. 213 (d) (2) amends the s('cond sentence of section 3 (b) of the 
Act of .Tune 26, 1935 (16 U.S.O. 430v(b». 

Sec. 213 (e) amends section 1 of the Act of June 8,1906 (16 US.O. 
433). 

SeC'. 213(f) (1) amends section 4 of the Act of December 2,2, 1944 
(16 U.S.C. 460(1). 

Sec. 213 (f) (2) amends section 4: of the Act of September 28, 1962 
(16 U.S.C. 460K-3). 

Sec. 213(f) (3) amends section 6 of the Act of October 8, 1964 (16 
U.S.C.460n-5). 

Sec. 213 (f) (4) amends section 3 of the Act of June 3, 1978 (16 
U.S.C. (06). 

Sec. 213 (f) (5) amends section 1 of the Act of March 10, 1934 (16 
U.S.O.666n). 

Sec. 213 (f) (6) amends section 1 of the Act of June 8, 1940 (16 
U.S.O. 6(8). 
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Sec. 213 (f) (7) amends section 4 of the National Wildlife Refuge· 
System Administration Act of 1966 (16 U.S.O. 668cld). 

Sec. 213 (f) (8) amends section 204 of the Act of September 15, 1960' 
(16 U.S.C. 607j). 

Sec. 213 (f) (9) amends section 9 of the Act of April 23, 1928 (16 
U.S.O. 690g). 

Sec. 213 (£) (10) amends section 2 of the Act of June 13, 1933 (16 
U.S.C.693a). 

Sec. 213(g) (1) amends section 6 of the :Migratory Bird Treaty Act 
(16 U.S.O. 707) in subsection (a) and in subsection (b). 

Sec. 213(g) (2) amends section 11 of the Upper Mississippi River 
Wildlife and Fish Refuge Act (16 U.S.O. 730). 

Sec. 213(g) (3) amends section 13 of the Fish and ,Vildlife Act 0:£ 
1956 (16 U.S.O. 742j-l} in subsection (a). 

Sec. 213 (g) (4) amends section 6 (a) ofthe Northern Pacific Halibut 
Act of 1937 (16 US.C. 772e(a». 

Sec. 213 (g) (5) amends section 15 ( a) of t'he Sockeye Salmon or 
Pink Salmon Fishing Act of 1947 (16 U.S.O. 776c(a». 

Sflc.213 (h) amends the Federal Power Act in section 307(c) (16 
U.S.O. 825F90) ), and in section 316 (a) (16 U.S.O. 8250 (a) ). 

Sec. 213 (i) amends section 21 of the Tennessee Vaney Authorit.y 
Act (16U.S.O.S31t) in subsection (b) anclinsuhsection (c). 

Sec. 213 (j) (1) amends section 7 of the Act of May 20, 1926 (16 
U.S.O. 8(3). 

Sec. 213 (j) (2) amends section 8 of the \V11aling Oonvention Act. 
Sec. 213 (j) (3) amends section 10(b) of the Nort.hwest Atlantic 

Fisheries Act of 1950 (Hj U.S.C. 989). 
Sec. 213 (j) (4:) n.menas section 11 ( c) of the North Pacific Fisheries 

Act of 1954 (16 n.R.O. 1031 (c) ) . 
Sec. 213 (D (5) (A) a1l1ends section 207 of the Fur Seal Act of 1966 

(16 US.C. 1167). 
Sec. 213 (j) (B) amends section 404 of the Fur Seal Act of 1966 

(16 U.S.C.I1B4). 
Sec. 213 (Ie) amends section 7(i) of the National Trail Systems 

Act (16 U.S.C.1246(i). 
Sec. 213 (l) amends section 8(a) of the Act of December 17, 1971 

(16 U.S.O.1338(a». 
Sec. 213 (m) (1) amends section 105 (b) of the Marine Mammal 

Protection Act. of 1972 (16 U.S.C.1375(b)). 
Sec. 213 (m) (2) amends section 11(b) (1) of the Endangered Spe­

cies Act of 1973 (16 US.C.1540). 
Sec. 213 (n) amends section 13 (d) of the Act of September 28,1976 

(16 U.S.C. 1912 (d) ). 
8eotion~14 

Section 14 amends title 19 of t.he United States Oode to conform 
sentencing provisions to fine provisions established in revised title 18. 
The following provisions are amended: 

Sec. 214 (a) amends section 3113 of the Revised Statutes (19 U.S.O. 
283). 

Sec. 214 (b) amends the Tariff Act of 1930 In section 304(e) (19 
U.S.O. 1304( e) ), the first paragraph of section 436 (19 U.S.C. 1436), 
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the second paragraph of section 436 (19 U.S.C. 1436), in section 464 
(19 U.S.C. 1465), in section 586(e) (19 U.S.C. 1586 (e) ), and in sec­
tion 620 (19 U.S.C. 1(20). 

Sec. 214 (c) amends Section 8 of the Anti-Smuggling Act (19 U.S.C. 
1708 (b) ). 

Sec. 214 (d) amends section 319 of the Trade Expansion Act of 
1962 (19 U.S.C. 1919). 

t3ec.214 (e) amends the Trude Act of 1974 in section 244 (19 U.S.C. 
2316), and in section 259 (19 U.S.C. 2349). 
Seotion~15 

Section 215 amends title 20 of the United States Code to conform 
fine provisions to sentencing provisions established in revised title 18. 
The following provisions are amended: 

Sec. 215 (a) amends section1001(f) (4) ,B) oHhe National Defense 
EclucutionActof1958 (20U.S.C. 581(£) (4) (B). 

Sec. 215 (b) amends the Higher Education Act of 1965 in section 
4:40 (a) (20 u.S.C. 1087-4(a», in each of subsections (b), (c), and 
(cl) of section 440 (20 amI in section 440 (e) (20 U.S.C. 1087-4 (e) ). 
Seotion216 

Section 216 amends title 21 of the United States Coele to conIorm 
fine provisions to sentencing provisions established in revised title 18. 
The following provisions are amended: 

Sec. 216 (a) amends section 3 of the Act of :March 4, 1923 (21 U.S.C. 
(3). 

Sec. 216 (b) amends the last sentence of section 6 of the Act of 
August 30,1890 (21 U.S.C.104). 

Sec. 216 (c) amends section 7 of the Act of May 29,1884 (21 U.S.C. 
117), section 3 of the Act of February 2, 1903 (21 U.S.C. 122), and 
section 6 of the Act of March 3,1905 (21 U.S.C. 127). 

Sec. 216 (d) amends section 6 (a) of the Act of July 2, 1962 (21 
U.S.C. 134e(a». 

Sec. 216 (e) amends section 5 of the Act of February 15, 1927 (21 
U.S.C.145) . 

Sec. 216 (f) amends the seventh paragraph under the heading "Gen­
eral Expenses, Bureau of Animal Industry" of the Act of March 4, 
1913 (21 U.S.C. 158). 

Sec. 216 (g) amends the Federal Food, Drug, and Cosmetic Act in 
section 303(a) (21 U.S.C. 333 (a) ), in section 303(b) (21 U.S.C. 
333 (b» and in section 702A (21 U.S.C. 372a). 

Sec. 216 (h) amends the Poultry Products Inspection Act in section 
12(a) (21 U.S.C. 461(a) and in sect.ion12 (c) (21 U.S.C. 461 (c». 

Sec. 216 (i) amends Section 406 (a) of the Federal Meat Inspection 
Act (21 U.S.C. (76). ' 

Sec. 216(j) (1) amends Section 401(b) of the Controlled Substances 
Act (21 U.S.C. 841(b» in paragraph (1) (A), in paragraph (1) (B), 
inparagrap'h (2),andinpara~raph (3). 

Sec. 216 (j) (2) amends SectIOn 404 (a) of the Controlled Substances 
Act (21 U.S.C. 844(a»). 

Sec. 216 (k) amends Section 1010 (b) of the Controlled Substances 
Import and Expovli Act (21 U.S.C. 960 (b) ) in paragraph (1) and in 
paragraph (2). 
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Sec. 210(1) ameu(l/l S('ction 12(a) of tlle Egg Products Inspection 
Act (21 U.S.C. 1041 (a) ) . 
Section 217 

Section 217 amcnds laws codified in title 21 of the United State.c; Code 
to conform fine pl'o\'iHions to the sl'ntenchlg pl'ovisiom; C'stablished in 
l'C'yisecl title 18. The following provisions are amended: 

Sec. 217 (a) amends Section 4064 of the Revised Statutes (22 U.S.C. 
25:3) . 

Sec. 217 (b) amends Section fl of the Act of April2D, 1964 (22 U.S.C. 
277cl-21) . 

Sec. 217 (c) amends fit'etion S(c) of the .Act of ,July 31) 1D45 (22 
U.S.C. 286£( c). 

Sec. 217 (d) amends Section 5(b) of the United Nations Pal'ticipa­
tion.Act of 1945 (22 U.S.C. 287c (b)). 

Sec. 217 (e) amends the Act of N ovembel' 4, 1939 in section 15 (22 
"C.S.C.455). 

Sec. 217 (f) amends Section S of the Foreign Agents Registration 
Act of 1938 (22 U.S.C. (18). 

Sec. 217 (g) amends Section 3 (c) of the Act of June 30, 1944 (22 
U.S.C.703(e». 

Sec. 217 (h) amends Section 2 of the Act of June 30, 1902 (22 U.S.O. 
1179) . 

Sec. 217 (i) amends Section 1716 of the Revised Statutes (22 U.S.C. 
1182). 

Sec. 217 (j) amends Section 1734 of the Revised Statutes (22 U.S.C. 
lIDS) . 

Sec. 217 (k) amends Section 1736 of the Revised Statutes (22 U.S.C. 
11D9) . 

Sec. 217 (m) amends the Intemational Claims Settlement Act of 
1950 in section 3 (f) (22 U.S.C. 1623 (f) ), in section 215 (22 U.S.C. 
1631n), in section 317(a) (22 V.S.C. IG+lx(a», in section 414 (22 
U.S.C. 1642n) , and in section 512 (22 16-f:~k). 

Sec. 217 (n) amends Section 1D(b) (2) of the Peace Corps Act (22 
U.S.C. 2518 (b) (2). 
Section 218 

Section 218 aI111'11<18 S?ction 4 of the Act of March 22, 1906, (2-:1: 
U.S.C. 154) to conform fine prorisiolls to the E'rntencing pl'o\yisions 
established in revised title 18. 
Sertion 219 

Section 219 amends law" coclHird in title 25 of the United States 
Code to conform fine pl'oyisiollR to the sentencing provisions estab­
lished in re1'ised title 18. The following provisiOIls are amended: 

Sec. 219 (a) amends Section 3 (c) of the Act of August 10,1967 (25 
"C.S.C.70b(c»). 

Sec. 219 (b) amends the second sentence of section 5 of the Act of 
,Tune 25.1910 (25 U.S.C. 202). 

Sec. 219 (c) amends Section 6 of the Indian Se1£-Determination and 
Education Assistance Act (25 U.S.C. 450d). 



60 

Seotion ~f20 
Section 220 amends section 6 (b) of the Federal Alcohol Administra­

tion Act (27 U.S.C. 206 (b) to conform fine provisions to the sentencing 
provisions established in revised title 18. 
Seotion f2~1 

Section 221 amends Title 28 of the United States Code in section 
1864 (b), in scrJtion 1866 (g) , in the last sentence of section 1867 (f) . and 
in the second paragraph of section 2678 to conform fine provisions to 
the fine provisions established in revised title 18. 
Seotion f2~2 

Section 222 amends laws codified in title 29 of the United States 
Code to conform fine provisions to the fine established in revised title 
18. The following provisions are amended: 

Sec. 222. (a) amends The Labor Management Relations Act, 1947 
in section 12 (29 U.S.C. 1(2) and in section~302(d) (29 U.S.C.1S6 (cl) ). 

Sec. 222. (b) amends Section 16 (a) of the Fair Labor Standards Act 
of 1938 (29 U.S.C. 21G(n.). 

Sec. 222. (c) amends The Labor-Management Reporting and Dis­
closure Act of 1959 in section 209 (29 U.S.C. 439), in subsections (c) 
and (d) of section 301 (29 U.S.C. 461(c) and (d) in section 30S(b) 
(29 U.S.C. 463(b) L in section 501(c) (29 U.S.C. 501(c). in section 
502(b), (29 U.S.C. 502 (b) ), in section 503 (c) (29 U.S.C. 503 (c) ). in 
section 504(b) (29 U.S.C. 504(b)), in section 602(b) (29 F.S.C. 522 
(b) ), and in the last sentence of section 610 (2fl U.S.C. 530). 

Sec. 222(d) amends Section 10 of the Age Discrimination in Elll­
ploymentActof1967 (29U.S.C. (29). 

Sec. 222. (e) amends Section 17 (g) of the Occupational Safety and 
Health Act of 1970 (29 U.S.C. 666 (g) ). 

Sec. 222. (f) amends The Employee Retirement Income Security 
Act of 1974 in section 411 (b) (29 U.S.C. 1111 (b) ), and in section 501 
(29 U.S.C.ll3l). 
S eation 223 

Section 223 amends section 9 of the Act of October 3, 1961 (30 
U.S.C. (89) in subsection (a) and in subsection (b) to conform fine 
provisions to the fine provisions established in revised title 18. 
Seotion 224 

Section 224 amends laws codified in title 31 of the United States Code 
to conform fine provisions to the fine provisions established in re\'ised 
title 18. The following provisions are amended: 

Sec. 224. (a) amends Section 105 (b) of the Act of July 23, 1965 
(31 U.S.C. 395 (b) ). 

Sec. 224. (b) Section 3679 (i) (1) of the Revised Statutes (31 U.S.C. 
665(i) (1). 

Sec. 224 ( c) Section 750 of the Act of September 22, 1976 (31 U.S.C. 
699b). 

Sec. 224. (d) amends Section 209 of the Currency and Foreign 
Transactions Reporting Act (31 U.S.C.l058). 
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Seotion225 
Section 225 amends laws codified in title 33 of the United States 

Code to conform fine provisions to the fine provisipns established in 
revised title 18. The following provisions are amended. 

Sec. 225. (a) amends the second sentence of section 4: of the Act of 
August 18,1894 (33 U.S.C.1). 

Sec. 225 (b) amends the last sentence of section 5 of the Act of 
:Mal'ch 3, 1909 (33 U.S.C. 2). 

Sec. 225 (c) amends section 3 of chapter XIX of the Act of July 9, 
1918 (33 U.S.C. 3). 

8ec.225. (d) amends section 2 of the Act of September 4,1890 (33 
U.~.C. 368). 

Sec. (e) amends section 430:1: of the Revised Statutes (33 U.S.C . 
.39G) . 

Sec. (f) amends the first sentence of section 12 of the Act of March 3, 
1899 (33 U.S.CAG6). 

Sec. (g) amends the last sentence of section 2 of the Act of :i\Iay 9, 
1900 (33 U.S.C.410). 

Sec. (h) amends the first sentence of section 16 of the Act of 1\1arch 3, 
1899 (33 U.S.CAll). 

Sec. (i) amends the Act of June 29, 1888 in section 1 (33 U.S.C. 
4:1:1), and in section 3 (33 U.S.C. 447). 

Sec. 225 (j) amends the second paragraph of section 2 of the Act of 
August 18, 1894 (33 U.S.C. 452). 

Sec. 225 (k) amends section 5 of the A_ct of August 18, 1894 (33 
U.S.C. 499). 

Sec. 225. (1) amends the Act of August 21,1935 in the last sentence 
-of section 4 (33 U.S.C. 506) and in section 5 (33 U.S.C. 507). 

Sec. 225. (m) amends section 510 of the Act of August 2, 1946 (33 
U.S.C.533). 

Sec. 225. (n) amends section 2 of the Act of February 21, 1891 (33 
U.S.C. 554). 

Sec. 225. (0) amends the second paragraph of section 11 of the Act 
Df September 22,1922 (33 U.S.C. 555) . 

Sec. 225. (p) amends the sentence beginning "And any person" in 
section 1 of the _A_ct of August 11, 1888 (33 U.S.C. 601) . 

Sec. 225. (q) amends section 22 of the Act of March 1, 1803 (33 
U.S.C. 682). 

Sec. 225. (1') amendR the Longshoremen's and Harbor ",Vorkel's' 
Compensation Act in section 28 (e) (33 U.S.C. 928 (e) ), in section 31 
(33 U.S.C. 931), in the last sentence of section 3'7 (33 U.S.C. 937), and 

1n section 38 (33 U.S.C. 938). 
Sec. 225. (s) amends section 9 of the Act of 1\1ay 13, 1954 (33 U.S.C. 

V90) in subsection (b), and in subsection (c). 
Section 226' 

Section 226 amends section 186 of title 35 of the United States Code 
t·) conform fine provisions to the fine provisions established in revised 
title 18. 
Section 227 

Section 221 amends the last sentence of sectiol)t 9 of the Act of Sep­
tember 21,1950 (36 U.S.C. 379) to conform fine provisions to the fine 
provisions established in revised title 18. 
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Seation~~8 
Section 228 amends laws codified in title 38 of the United States 

Code to conform fine provisions to the fine provisions established in 
revised title 18. The following provisions are amended: 

Sec. 228. (a). 
Sec. 228. (b) amends section 787 of title 38 of the United States. 

Code in subsection (a) and in subsection (b). 
Sec. 228. (c) amends section 3405 of title 38, United States Code. 
Sec. 228. (d) amends section 3501(a) of title 38, United States 

Code. 
Sec. 228. (e) amends section 3502 of title 38, United States Code. 

Section~~9 
Section 229 nmends laws codified in title 40 of the United States 

Coele to conform fine provisions to the fine provisions estabUshecl in 
revised title 18. The following provisions are amended: 

Sec. 229. (a) amends section 8 of the Act of August 18, 1949 (40 
r.B.C.13ra). 

Sec. 229. (b) the second sentence of section 15 of the Act of J uIy 29, 
1892 (40 US.C.101). 

Sec. 229. (c) amends section 8 of the Act of J uIy 31, 1946 (40 {7.S.C. 
1931t) in subsection (a), and in subsection (b). 

Sec. 229. (d) amends section 6 of the Act of October 24, 1951 (40 
U.S.O.193s). 

Sec. 229. (e) amends section 4 of the Act of June I, 1948 ('10 "G.S.C. 
318c). 

Sec. 229. (f) amends section 106 of the Contract 'Work Hours und 
Safety Standards Act (40 U.S.C. 332) 

Sec. 229. (g). 
Section ~30 

Section 230 amends Section 4 of the Act of March 8, 1946 (41 r.s.o. 
M) to conform fine provisions to the fine provisions established in 
revised title 18. 
S eation, ~31 

Section 231 ampnc1s law codified in title '*2 of the Ullitpd States 
Ooele to conform fine provisions to the fine provisions established in 
revised title 18. The following provisions are anwnclecl : 

Sec. 231. (a) amends the Public Health Service Act in section 
346 (a) (42 U.S.C. 261 (a) ), in section 34(j (b) (42 n.S.C. 261 (b) ). in 
section 346(c) (42 U.S.C. 261(e». in sl'ction 351(f) (42 U.S.C. 262 
(f) ), in section~iJ:3 (11) (42 U.S.C. :26:3a (h) ) , and in section 368 (a) (:1:2 
U.S.C. 271 (a»). 

Sec. 231. (b) amends section 205 of the Family Planning nnc1 Popu­
lation Reseal'ch Act of 1nii) (4·2 'U.S.C'. SOOa-S). 

Se.c. 231. (c) amends the War Hazards Oompensation Act in section 
203 (42 U.S.C. 1713) and in section 204 (42 US.C. 1(14). 

Sec. 231. (d) amends section 15\d) (2) (E) of the National Science 
Foundation Act of 1050 (42 U.S.C. lS74(d) (2) (E». 

Sec. 231. ((') amends the Voting Rights Act of 1965 in section 11 
(-!-2 U.S.C. ,1973i) in section 12 (42 US.C. 1973j), in section 205, (42 
U.S.C. 1973aa-3), and in section 301 (b) (42 US.C. 1973bb (b) ). 
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Sec. 231. (f) amends section. 4 of the Overseas Citizens Voting 
Rights Act of 1975 (42 U.S.C. 1973dd-3). 

~ec. 231. (g) amends sections 301 and 302 of the Civil Rights Act 
of 1960 (42 U.S.C. 1974 and 1974a). 

Sec. 231. (h) amends section 102(g) of the Civil Rights Act of 1957 
(42 U.S.C.1975a (g». 

Sec. 231. (i) amends Civil Rights Act of 1964 in the sentence begin­
ning with "Any person" in section 70G (b) (42 U.S.C. 2000e-5 (b» in 
the last sentence of section 709 (e) (42 U.S. C. 2000 (e) -->8{e) ) , in the last 
sentence of section 714 (42 u.s.a. 2000e-1:3), and in the last sentence 
of section 1003 (b) (42 U.S.C. 2000g-2(b». 

Sec. 231. (j) amends the Atomic Energy Act of 1954 in section 
229(c) (42 fl.~.C. ~:m,a(e», and in section ~;30 (±~ U.8.U. 2278b). 

Sec. 231. (k) amends section 6(g) of the Act of November 18, 1969 
(·12 U.S.C. 2462 (g». 

Sec. 231. (1) amends section 626 of the Economic Opportunity Act 
of. 1964 (42 U.8.C. ~D7lf) in subsection (b). 

Sec. 231 (m) (1) amends section 508 of the Public IVorks and Eco­
nomic Development Act of 1965 (42 U.S.C. 3188) in the last sentence 
of subsection (a), and in the last sentence of subsection (c). 

Sec. 231 (m) (2) amends section 710 of the Public Works and Eco­
nomic Development Act of 1965 (42 U.S.O. 3220) . 

Sec. 231. (n) amends the Act of April 11, 1968 in the last sentence 
of section 810Ca) (42 U.S.C. 3610(a», in section 811(f) (42 U.S.C. 
3611 (f) ) and in section 901 (42 U.S.C. 3(31). 

'sec. 231. (0) amends section 651 of the Omnibus Crime Control and 
Safe Streets Act (4:2 U.S.C. 3791). 

Sec. 231. (p) amends section 13(c) of the Comprehensive Alcohol 
.Abuse and Alcoholism Prevention, Treatment, and Rehabilitation Act 
of 1970 (42 U.S.C. 4912 (c) ). 

Sec. 231. (q) anwncls :section 317 (a) of tll(~ Disaster Relief Act of 
1974 (42 U.S.C. 5157(a».· 

Sec. 231. (1') amends the Housing and Community Development 
Act of 1074: in ~eetiol1. 611(b) (4~ U.S.C. 5410 (b) ) tuld in section 621 
(42 U.S.C. 5±~O). 

Sec. 231. (s) amrnds srrHon Jil2(d) of the BnC'l'gy Polie;}' and C011-
sel'nLt.ioll Act (4il r ";;.C. nan2 «1) ). 

SC'c. 2m. (t) all1rJ1(l~ t'Pt'tiOll 1007«1) of the ~01i<1 IYaste Disposal 
Act (42 U.S.C. GOOG (cl». 
8ec·t;on ;2.3.3 

Section 2:)2 amend!" law:" codi1ird in title 4:3 of the 'United States 
Coele to conTc)]'))] fille pro\'isiollh to the fine p1'oyi810ns established in 
l'eyispc1 titl eli'). The following' pl'o"isions are amended: 

Src. ga2. (n,) Hmends t he second sentence of section 3 of the Act of 
Januar)' ;n, H)O;} U;1 U.S.C.10:!:). 

Sec. 232. (h) tUllt'lHh, sl'ciion ;j of the Act of .August 21, 101G (43 
U.S.C.3(2). 
~ Sec. 232 (c) alllenc1~ section 4: of the .Art of Februal'Y 25, 188,) (43 

U.S.C. 1064). 
Sec. 232. (d) alllC'lHls thC' first spntencr of :"C'ction 5(a) (2) of the 

Outer COlltillentn,j Shelf Lands Aet (43 U.S.C. lHM( a) (2) ). 

... 
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Sec. 232. (e) amends section 20(f) (2) of the Alaska Native Olaims 
:Settlemellt Act (43 U.S.C. 1619 (f) (2). 

Sec. 232 (f) amends the Fedeml Land Policy and lIfanagement Act 
·of 197'6 in the second sentence of section 303-(a) (43 U.S.C.1733(a», 
and in sectio11313(d) (43 U.S.C.1743(d» . 
.Beotion ~33 

Section 233 amends laws codified ill title 45 of the United States 
{jode to conform fme provisions to the fine provisions established in 
revised title 18. The following; provisions are amendncl: 

Sec. 233. (a) amen ds the fii'st sentence of section 10 of the Act of 
April 22, 1908 ('15 U.S.C. 60). 

Sec. 233. (b) amends section 4: of the Act of SC'ptC'llllwr 3, 5, 1916 
(451:.S.0.66). 

SC'c. 233. (c) amC'llCls Ole last sentence of section ()25G of the Revised 
Statutes (45 U.S.O . .81). 

Sec. 233. (d) amC'l1(ls the second paragraph of section 15 of the 
Act of ,Tuly 2, 1864 (45 U.S.O. 83). 

8('c.233. (e) amends section £l(c) of the Railroad Unemployment 
Insurance Act (45 U.S.O. 359 (c) ). 
Se('Non ~34 

S('.ct.ion 2M fLmends 1fLWR codified in tit1e '16 of the Unite.d States 
'Code to conform fine provisio11R to tihe fine provisionR established in 
rCl+::ed title 18. The following provisions are amended: 

Sec. 234. (a) amends section 11 of the Intcmaj'ional VOYfLge Load 
Line A.ct of 1973 (46 U.S.C. 86i) and in subsection (e). 

Src. 234. (b) amends section 8 of the Coastwise I"oael Line Act, 1935 
(46 1;.S.C. 88g) in subsection (d). and in sllbsectioll (e). 

Sec. 234. (c) amends the last sentence of the Act of March 3, 1887 
(46 U.S.O. 14·3). 

Sec. 234. (d) amends the Passenger Act of 1882 in the first sentence 
'of the last paragraph of sC'ction 4 (46 U.S.O. 154:L in the JaBt sen­
tmce of section 8 (4·fj U.S.C. 156a), in the fimt s(\nt{'ncc of section 7 
(411 U.S.O. 157), and in sC'cJ-ion 12 (46 U.S.C. 161). 

f,C'(,. 234. (e) a,mencls section 2 of the Act of March 31, 1900 (46 
U.s.C.163). 

SC'c. 234-. (f) amends section 4472 (15) of the Reds('(l Statutes (46 
U.s.C. 170 (15». 

Sec. 234-. (~) ~mends tl1C' Jast paragraph of section [) of the Act of 
:May 12, 194:R (·1-6 U.R.C. 220e). 

Sec. 234. (ll) (1) amends the last sentence of section 4·44;) of the Re­
vIPC'rl St!ltuil's (tIfj U.S.O. 231). 

Spr.2:i4. (h) (2) amends the first sentence of section 4450 (i) of the 
Revibed Statntes (46 U.S.O. 239 (i) ). 

S('c. 2M. (i) amenrls the !';C'cond sentence of section 4 of the Act of 
,T111~' 24, U}1)G (40 U.S.C. ::W)c). 

S('c. 234. (j) amends section 4336 of the Revised Statutes (46 U.S.O. 
'277). 

Sec. 2:i4. (k) amendf-1 section 5 (e) of the Act of :May 27, 1936 (46 
U.s.C. 369(e)). 

Sec. 234. (I; (1) amends section 4425 of the Revised Statutes (46 
·U.S.C, 403). 



~ - - - ~-~- - - ~~- ~------- ~~- -- -- -~------

65 

Sec. 234. (1) (2) amends the last sentence of section 4430 of the Re­
vise,d Statutes (46 U.S.O. 4.08). 

Sec. 234. (1) (3) amends section 4482 of the Revised Statutes (46. 
U.S.C. 410). 

Sec. 234. (1) (4) amends section 4437 01 the Revised Statutes (46 
U.S.0.413). 

Sec. 234. (1) (5) amcnds the second paragraph of section 4456 of' 
the Revised Sta,tutes (46 U.S.C. 452). 

Scc. 234. (l) (6) amends section 4488 (d) of the Revised Statutes 
(46 U.S.O. 481 (d) ). 

Sec. 234. (m) amends the proviso in the second paragraph of section 
2 of the Act of June 19, 1886 (46 U.S.O. 5(3). 

Sec. 234. (n) (1) amends the second sentence of section 10 (a) of the 
Act of June 26,1884 (46 U.S.O. 599 (a.». 

Sec. 234·. (n) (2) amends the last sentence of section 10ea) of the 
Act of June 26, 188-1: (46 U.S.O. 599 (a) ). 

Sec. 234. (0) (1) amends the last sentence of section 4551 (a.) of the· 
Revised Statutes (46 U.S.O. 6·13 (a) ). 

Sec. 234. (0) (2) amends section 4551 (g) of the Revised Statutes. 
(46 U.S.O. 643 (g) ) in the first paragraph and in the second paragraph. 

Sec. 234. (0) (3) amends the sentence beginning "If any person'" 
in section 4561 of the Revised Statutes (46 U.S.O. (58). 

Sec. 234. (p) amends the second proviso in section 13(d) of the Act 
of March 4, 1915 (46 U.S.C. 672 (d) ) . 

Sec. 234. (q) amends section 4596 of the Revised Statutes (46 U.S.O. 
701) in the fourth paragraph, in the fifth paragraph, in the sixth para­
graph, in the seventh pa.ragraph, and in the eighth pf'oragraph. 

Sec. 234 (r) amends the first sentence of section 4607 of the Revised' 
Statutes (46 U.S.O. 709). 

Sec. 234 (s) amends section 2 of the Act of August 1, 1912 (46 U.S.O. 
728). 

Sec. 234 (t) amends the Shipping Act, 1916 in the last paragraph of' 
section 9 (46 U.S.O. 808) in the Recond paragraph of subsection (f) 
(46 U.S.C. 835 (£» in the second paragraph of section 40 (46 U.S.O. 
838), and in the second paragraph (46 U.S'.O. 839). 

Sec. 234. (u) amends the subsection J (b) of section 30 of the Act of' 
June 5, 1920 (46 U.S.O. 941 (b) ). 

Sec. 234. (v) amends section 806 (b) of the Act of June 29,1936 (46' 
U.S.C. 1228). 

Sec. 234. (w) amends section 3(e) of the Act of June 12, 1940 (46 
U.8.0.1333(e) ). 

Sec. 234. (x) amends section 34 of the Federal Boat Safety Act of' 
1971 (46U.S.0.1483). 
Seotion~35 

Section 235 amends laws codified in title 47 of the United States: 
Code to conform their fine provisions to those established in revised 
title 18. The following provisions are amended: 

Sec. 235. (a) amenclssection 5 ofthe Act of August 7, 1888 (47 U.S.O. 
13). 

Sec. 235. (b) amends the Act of February 29, 1888 in section 1 (47 
U.S.C. 21), jn section 2 (47 U.S.C. 22), in section 4 (47 U.S.C. 24),. 
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in the first sentence of section 5 (4'7 U.S.C. 25), and in section '7 (4'7 
U.S.C.27). 

Sec. 235. (c). amends section 4 of the Act of May 2'7,1921 (4'7 U.S.C. 

31§·ec.235. (d) amends the Communications Act of 1934 in section 220 
(e) (4'7 U.S.C. 220 (e) ), in section 223 (4'7 U.S.C. 223), in section 
409(111) (4:'7 U.S.C. 409(m), in section 506(c1) (47 U.S.C. 506(d), 
and in section 606 (h) (47 U.S.C. 606 (h) ). 
Seotion~36 

Section 236 amends laws codified in title 49 of the United States 
Code to conform their fine provisions to the fine provisions establishea 
in revised title 18. The following provisions are amended: . 

Sec. 236. (a) amends Part I of the Interstate Commerce Act m the 
last sentence of section 1 (1'7) (b) (49 U.S.C. (1) (17) (b) ), in the pro­
viso of section 10(1), in section 10(2) (49 U.S.O. 10(2», in section 
10(3) (49 U.S.C. 10(3) ), and in section 10 (4) (49 U.S.C. 10 (4) ). 

Sec. 236. (b) amends section 20 ('7) of part I of the Interstate Com­
merce Act (49 U.S.C. 20 (7» in subdivision (b) and in subdivision 
(f). 
· Sec. 236. (c) (1) amends the last sentence of section 20a(11) of part 

I of the Interstate Commerce Act (49 U.S.C. 20a (11) ). 
Sec. 236. (c) (2) amends the last sentence of section 20a (12) of part 

I of the Interstate Commerce Art (49 U.S.C. 20a (12) ). 
Sec. 236. (d) amends section 41 of the Act of August 29, 1916 (49 

U.S.C.121). 
Sec. 236. (e) amends section 222 ( d) of part III of the Interstate 

Commerce Act (49 U.S.C. 322 (d) ). 
Sec. 236. (f) (1) amends section 31'7 (e) of part IIJ of the Interstate 

Coml11el'ceAct (49 U.S.C. 917 (e»). . 
Sec. 236. (f) (2) amends section 421 (e) of part III of the Interstate 

Commerce Act ( 49 U.S.O. 1021 (e) ) . . 
Sec. 236. (g) amends the last sentence of section 10(a) of the Inter­

national Aviation Farilities Act (49 U.S.O.1159 ( a) ). 
· Sec. 236. (h) amends section 902 of the Federal Aviation A;ct of 1958 

in subsection (b) (49 U.S.C. 1472(b», in subsection (r) (47 U.S.C. 
1479 (c) ), in subsection (f) (49U.S.C. 14'72(£)), in subsertion (g) 
(49 U.S.C.1472(g) ), in subsection (h)(2) (49 U.S.C. 1472,(h) (2) ), in 
subsection (i) (1) (A) (49 U.S.O. 14'72 (i) (1) (A» lmd in subsection 
(i) (1) (B) (49U.S.C.1472(i) (1) (B». 

Sec. 236. (i) amends se'ction 902(1) of the Federal Aviation Act of 
1958 (49 U.S.C. 14'(2) in paragraph (1) and in paragraph (2). 

Sec. 236. (j) amenc1s section 902(m) of the Federal Aviation Act 
0'£ 19f>R (41) U.S.C. 14t2(m) in paTagl'n,ph (1). and in pn,ragraph (2). 

Sec. ~36. (k) amends s('ction 902 (p) of the Federal Aviation Act 
oHOn8 (49'TJ.S.c'14'72(p»: " . 

Sec'. 236. (l) f,\mends section 25 of the Airport and Ajrway Devel-
opmE:'nt Act of19~'O (49 U.S.C.1 '(25). ' , 
· Sec. 236. (ni) amends the second s('nhmce of sf'ctlon 110 (b) of the 

Hazardous Materials Transportation Act (49 U.S.C. 1809 (b) ). . 
In addition, s'ectioh 236 amends section' 902 of the Federal'Aviation 

Act in subsection (j) (49 U.S.C. 14'72(j») to provide that an offender 
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may be "imprisoned not more than 20 years or fined, or both,)' and any 
offender who "in the Commission of such act uses a deadly or dangerous 
weapon shall be imprisoned for life or any term of years, or be fined, or 
both". 
8eotion~37 

Section 237 amends laws codified in Title 50 of the United States 
Code to conform their fine provisions to the fine provisions established 
in revised title 18. The follo,ving provisions are amended: 

Sell. 237. (a) amends section 13 of the Helium Act (50 U.S.C. 167k). 
Sec. 237. (b) amends section 2 of the Act of June 15,1917 (50 U.S.C. 

102) in the unc1esignated paragraph, and in subsection (a,). 
Sec. 237. (c) (1) amends the first sentence of section 5306 of the Re­

vised Statutes (50 U.S.C. 210). 
Sec. 237. (c) (2) amends the secoml sentence of section 5313 of the 

Revised Statutes (50 U.S.O. 217). 
Sec. 237. (d) amends section4:(d) of the Subversive Activities Oon­

trol Act of 1950 (50 U.S.C. 783 (d) ). 
Sec. 237. (e) amends the fil'st sentence of section 13(d) (3) of the 

Snhversive Activities Control Act of 1950 (GO U.S.C. 792 (d) (3) ). 
Sec. 237. (f) Hmends section 15 of the Subversiye Activities Control 

Act of 1950 (50 U.S.C. 794). 
Sec. 237. (g) amends section 21 (a) of the SubYel'sive Activities Con­

trol Act of 1950 (50 U.S.C. 797 (a) ) . 
Sec. 237. (h) amends Flection 6(a) of the Act of August 1, 1956 (50 

U.S.C. 855 (a) ) . 
Sec. 237 (i) amends section 410(g) of the Act of November 19, 1969 

(50U.S.C.1436(g) ). 
Section [2.'38 

Section 238 amends la ws codified in title 50, Appendix of the United 
States Code to conform their fine pl'oYisions to the fine provisions 
established in revised title 18. The following provisions are amended: 

Sec. 238 (a) amends the Trading with the Enpl11Y Act in the second 
sentence of section 5 (b) (3) (50 U.S.C. App. 5 (b) (3) ), in the second 
sentence of the fourth paragraph of sprtion 12 (50 U.S.C. App. 12). in 
section 16 (50 U.S.C. App. 16). and in the last paragraph of section 
19 (50 U.S.C.19). 

Sec. 238. (b) amends the last sentence of section 7 of the Act of 
March 31, 1947 (50 U.S.C. App. 327). 

Sec. 238 (c) amends section 12 of the nmitary ReJective Service Act 
(50 U.S.C. App. 4(2), in the first sentence of'snbsection (a), and in 
the first sentence of subsection (b). 

Sec. 238 (d) amends section 6 of the Act of June 19, 1951 (50 U.S.C. 
App.473). 

See. 238 (e) amends the Soldiers' and Sailors) Civil Relief Act of 
1940 in section 200(2) (50 U.S.C. App. 520(2», in section 300.(3) (50 
US.C. App. 530(3»), in section 301(2) (50 U.S.C. App. 531(2», in 
section 302(4) (50 U.S.C. App. :":;32(4», in section 304(3) (50 U.S.C. 
App. 534(3» and in section 305(3) (50 U.S.C. App. 535(3». 

Sec. 238. (f) (1) amends the last sentence of section 1302 of the Act of 
March 27, 1942 (50 U.S.C. App. 643a) . 
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Sec. 238. (f) (2) amends the last sentence or section 1303 of the Act 
of Mal'ch27, 1942 (50 U.S.C.App. 6iBb). 

Sec. 238. (g) amends section 3 oHhe Act of June 25, 1942 (50 U.S.C. 
App.783). 

8ec.238. (h) amends the lust sentence or section 2(a) (4) of the Act 
of June 28, 1940 (50 U.S.C. App.1152(a) (4». 

Sec. 238. (i) amends the last sentence of section 403 (a) (5) (A) of the 
Act of April 28, 1942 (50 U.S.C. App. 1191 (c) (5) (A». 

Sec. 238. (j) amends section 3 (h) of the .Act of May 21, 1948 (50' 
U.S.C. App. 1193 (h) ). 

Sec. 238. (k) amends the second paragraph of section 5 of the Act 
of July 2, 1948 (50 U.S.C . .A up. 1985) . 

Sec. 238. (1) amends the'second sentence of section 1.0 of the ·War 
Claims Act of 1.948 (50 U.S.C. App. 2009). 

Sec. 238. (m) amends t11e last sentence 214 of the War Claims Act of 
1948 (50 US.C. App. 2017m). 

Sec. 238. (n) amends the last sentenee of section 106 of the Micro­
nesian Claims Act of 1971 (50 U.S.C. App. 201ge). 

Sec. 238. (0) amenc1s section 705 «(1) of the Defense Prosecution Act 
of 1950 (50 US.C. App. 2155 (d) ). 

Sec. 238. (p) amencls the last sentence of section 204 of the Fec1eral 
Civil Defense Act of 1950 (50 U.S.C. A.pp. 2284). 
S ection ~3.9 

Section 239 repert1s provision outside title 18 which E.R. 13959' 
moves into revised title 18. Thr fol1;oging pl'ovisions aTE' rE'1)E'a 10(1: 

Sec. 239. (a) amends the Act of September 13, 1961 (15 US.C. 1281 
and 1282). 

Sec. 239. (b) amenc1s section 405 of the Fec1eral Meat Inspection: 
Act (21 U.S.C. 675). 

Sec. 239. (~) amends section 12 ( c) of the Egg Products Inspection: 
Act (21 U.S.C.l041(c». 

Sec. 239. (d) (1) amends section 1734 of the Reyised Statutes (22 
U.S.C. 1198). 

Sec. 239. (d) (2) amends section 1750 of the Revised Statutes (22 
U.S.C.1203). 

Sec. 239. (e) (1) amends section 902 of the Federal Aviation Act of 
1958 (49 U.S.C. 1472). 

Sec. 239. (e) (2) amends section 903 of the Federal Aviation Act of 
1958 (49U.S.C.1473) subsection (c). 
Seotion~¥J 

Section 240 amends title 28 of the United States Code to transfer 
into fiection 604(a) conferral of certain powers on the Administrative 
Office of the United States Courts. 
Seotion241 

Section 241 amends provisions ontfiicle of title 18 to conform cross~ 
references to section numbers establishec1 in re-dsed title 18. 



APPENDIX II 

LIST OF VVITNESSES ",Vno TESTIFIED BEFORE THE SUBCO~nIITTEE ON 
CRUIINAL JUSTICE ON RECODIFICATION OF FEDERAL CIUlIIINAL LAWS 

Acho-isory Corrections Council, Hon. Harold Tyler, Jr., Chairman . 
..::\.merican Bar Association, Prof. ,V'illiam Greenhalgh, Chairper-

son, Criminal Code Revision Committee, Criminal Justice Section, 
accompanied by Laurie Robinson. 

American Civil Liberties Union, John H. F. Shattuck, Director, 
\Vashin~ton Office, accompanied by David E. Landau, Esq. 

AmerIcan Insurance Association, ,Vilfred J. PelTY, Assistant Vice 
Presi dent, Claims-Administration . 

.. A .. merican Newspaper Publishers Association, Jerry ,1'. Friedheim, 
Executive Vice President and General Manager, accompanied by Ar­
t 1mI' B. Hanson, General Counsel. 

American Society of Newspaper Editors, Anthony Day, Chairman, 
Freedom of Information Committee. 

Americans for Democratic Action, Prof. Louis B. Schwartz, Univer­
sity of Pennsylvania Law School. 

.. Anderson, Rep. Glenn M., 32d Congressional District, California. 
_\ssociated ~uilders and Contractors, Joseph Fagan, General Ooun­

sel, accompamed by Hon. John Reed, Director, Governmental 
Relations. 

Associated Press Managing Editors Association, Frank Johnson, 
Chairman, Freedom of Information Committee. 

Association of American Publishers, Henry Kaufman, Legal 
Counsel. 

Association of the Bar of the City of New York, Mmray Mogel, 
Esq. 

Bazelon, Hon. David, United States Circuit Judge, District of 00-
lumbia Court of Appeals. 

Bennett, Rep. Ch~rles E., 3d Congressional District, Florida. 
Blalock, Ira, ChaIrman, Oregon Parole Board. 
Burke, Massachusetts State Rep. Ke"\o-in M., accompanied by Massa­

ehusetts State Rep. Paul Means. 
Burns, Hon. James 1\1., United States District Judge, District of 

Oregon. 
Children's Rights, Inc., Arnold I. Miller and Rae GlUllmel. 
Church of the Brethren General Board. See National Interreligious 

Service Board for Conscientious Objectors. 
Citizens Commission on Human Rights, Lee Coleman, M.D., accom­

panied by Kathleen vViltsey, Director. 
Clark, Sheldon Esq., Cleveland, Ohio . 

. Coal,ition to End Gra.nd Jury. ~t\...buse, ~~a,ry Emma, Hixon, Execu­
trve Du'ector, accompamed by Lmda, BackIel, Esq., Grand Jury Proj­
ect of the National Lawyers Guild. 
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Commission of Social Action of Reform Judaism, Rabbi David 
Saperstein, Director, Religious Action Center. 

Communist Party U.S.A., Simon 'Yo Gerson, accompanied by 
John J. Abt., General Counsel. 

CommtUlity Services Society of New York, Harold Baer, Jr., Esq., 
Chairman, Committee on Criminal and Juvenile Justice. 

Conyers, Rep. John Jr., 1st Congressional District, Michigan. 
Creative Alternatives to Prison, Ira Lowe, Esq., accompanied by 

Tom Donelson. 
Delmis, Hon. David IV., Dennis, Reinke & Vertesh, Richmond, 

Indiana. 
Direct Selling Association, Neil H. Offen, President. 
Drinan, Rep. Robert F., 4th Congl'essional District, Massachusetts. 
Dunn, James, Federal Public Defender, Central District of 

California. 
Federal Bar Association, Arthur L. Burnett, Esq., Chairman, 

Criminal Law Committee. 
Federal Bureau of Prisons, Norman Carlson, Director. 
Fiske, Robert B. Jr., United States Attorney, Southern District of 

New York. 
Frankel, Hon. Marvin E., United States District Judge, Southern 

District of New York. 
Freed, Prof. Daniel J., Yale Law School, accompanied by Matthew 

Heartney. 
Freeman, David, Federal Public Defender, ,Vestern District of 

~fissouri. 
Friends Committee on National Legislation, Prof. Harrop Free­

man, Cornell Law School. 
Georgetown Juvenile Justice Clinic, Ramona Powell and Wallace 

M1Ylliec, Director. 
General Accounting Office, William J. Anderson, Deputy Director, 

General Government Division. 
GottIrec1son, DonlVr., Dean, Rutgers University School of Criminal 

Justice. 
Grand Jury Project of the National Lawyers Guild, see Coalition 

to End Grand Jury Abuse. 
Halperin, Morton H., Director, Center for National Security 

Studies. 
Hill, Rev. Morton A., S.J., New York City. 
Hruska, Hon. Roman L., Omaha, Nebraska. 
International Assodation of Chiefs of Police, Glen Murphy, Direc­

tor, Bureau of Governmental Relations. 
Judicial Conference of the United States, Hon. Alfonso J. Zirpoli, 

United States District Judge, Northern District of California, and 
Hon. Gerald B., Tjoflat, United States Circuit Judge, Fifth Circuit 
Court of Appeals. 

Kansas Bar Association, Michael Lerner, Esq., Chairman, Criminal 
Justice Section. 

Kmmedy, Sen. Edward M. 
Labor Organizers Defense FlUld, Ronald Kokinda. 
Lasker, Hon. Morris E., United States District Judge, Southern 

District of New York. 
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Legal Aid Society of New York City, Phylis Skloot Bamberger, 
Chief, Appeals Bureau, Federal Defenders Service Unit. 

Levitas, Rep. Elliott H., 4th Congressional District, Georgia. 
Lewis, Prof. Melvin B., The John Marshall Law School. 
Liebmann, George Esq., Fmnk, Bernstein, Conway & Goldman, 

Baltimore, Maryland. 
Lilly, Francis X. Esq., Arent, Fox, Kintner, Plotken &; Kahn, 

\Vashington, D.C. 
Lowenstein, Roger A. Esq., Lowenstein, Sandler, Brodkin, Kohl &; 

Fisher, Newark, New Jersey. 
Madison Coalition to I::)top S. 1, Peter N emenyi. 
Marcus, Prof. Paul, University of Illinois College of Law. 
Marek, Eclward, Federal Public Defender, Northern District of 

Ohio. 
MuIcrone, Richard, Chairman, Minnesota Corrections Board. 
National Association of Blacks in Criminal Justice, Prof. G. LaMarr 

Howard, Executive Chairman. 
National Association of Chain Drug Stores, Robert J. Bolger, 

President. 
National Coalition to Ban Handguns, Samuel Fields, Field Director. 
National Committee Against Repressive Legislation, Prof. Thomas 

I. Emerson, Yale Law School. . 
National Conference of State LegislatUl'es. Ohio State Sen. Stanley 

Aronoff . 
National Coordinating Committee. for Trade Union Action and De­

mocmey, r~Ol'man Roih, Conwnol', Chicago, Illinois. 
National Council of Jewish ,17omen, Ms. Ray M. S. Tucker, Esq. 
National Council on Crime and Delinquency, Milton Rector, Presi­

dent. 
National Interreligious Task Force on Criminal Justice, Rev. Barry 

Lynn, accompanied by Steven Angell. 
National I.Jega.l Aiel and Defender Association, John Cleary, Direc­

tor. Federal Defenc1rrs of San Diego, Inc. 
N ationall\Iol'nJorium on Prison Construction, Prof. Edith E. Flynn, 

Northeastern University. 
National Organ:ization for Reform of Marijuana Laws, Keith 

Stroup, National Director. 
New Jersey Coalition to Defend the Bill of Rights, Dn,niel Cl'ystel, 

Esq. 
New ,Terse:>' Conncil of Chnrcllf~s, Rev. Dnc11ry E. Sarfaty, Associate 

General Secretary. 
New York Criminal Bar Association. Herald P. Fahringer, Esq. 
Prison Pl'ojrct of the American Civil Liberties Union Foundation, 

Alvin ,T. Bronstdn, Executiye Director. 
Quig]ev, Prof. ,Tohn B., Ohio State Uniwrsit:y School of Law. 
Raiiwny Labor Executives Association. ,T. B: Snyder, Chairman, ac­

companlE'd by 1Iarshal1 Rnp'r. Research Director, United Transpor­
tation Fnion: and Lawrence M. ~fal1n. Esq. 

RepOJ'ters Committee fol' Freedom of the Press, J acll:: C. Landau, 
accompanied hy Charles ,T. Sennet. 

Rodino, Rer;. Pete"!: 'Yo ,Tr., 10th Congressional District, New Jersey. 
Rothstehl, Prof. Panl M., Georgetown University Law Center. 
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Schwartz, Irwin II., Federal Public Defender, 'Westem District of 
"Washington. 

ScientiiicGames International Inc., Jolm Koza, Ohairman of the 
:Board. 

Sears, Danie], Federal Public Defender, District of Colorado. 
Segal, Terry Esq., Siverman &; Kudish, Boston, Massachusetts. 
Skelton, Rep. Ike, 4th Oongressional District, Missouri. 
Small Business Administration, .. A .. Vernon ",Vea vel', Administrator. 
Smith, Rep. Neal, 4th Congressional District, Iowa. 
Society of Professional Journalists, Robert Lewis, Freedom of In-

formation Oommittee. 
Teske, David, Federal Public Defender, District of Oregon. 
Tonry, Prof. Michael, University of Maryland School of Law. 
United Electrical, Radio anc1:Machine Workers of America, Lance 

-Oompa, vVashington Representative. 
United States Oatholic Conference, Bishop J. Francis Stafford, 

accompanied by Barbara Stolz. ?h.D. 
United States Department. of Just.ir,e, Attorney Geneml Griffin Bell 

and Deputy Assistant Attorney Geneml Rom.ld L. Gainer, accom~ 
panied by Karen Scrivseth, Esq. 

United States League of Savings Associations, Ira '~Y. Thornton, 
Jr., President, Bay View Federal Savings &; Loan Association, San 
:Mateo, Oalifornia, accompanied by Hon. Ln.11rie Battle, Legislative 
Oonsultant, and John Rasmus, Assistant Vice President, United States 
~ague of Savings Associations. 

United States Parole Oommission, Oecil O. McOall, Ohairman, ac~ 
.companied by Peter Hofima::n, Ph.D., Director of Research. 

Vincent,Robert, Regional PaTole Oommissioner, North Oentral 
Region, United States Parole Oommission. 

von Hirsr,h, Prof. Andrew, Rutgers Universitv School of Oriminal 
Justice. v 

Washington Oouncil of Lawyers, Larry Mirel, Esq. 
",V omen's Lobby, Oarolyn Bode. 
,¥ omen Strike for Peace, Catherine L. Reeverts. 
Younger, Hon. Evelle, Attorney General, State of Californi&.. 
Zimring, Prof. Franklin E., Director, Center for Studies in Orimi~ 

nal Justice, University of Ohicago Law School. 
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