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TERRORISM AND THE INTERNATIONAL
LAW OF WAR*#*

Jordan J. Paust**

\1“. INTRODUCTION

Recent events in the international social process have forced the
community to consider how to better protect mankind from the
scourge of international terrorism. Although some states have
recently questioned the need for a total ban on all forms of inter-
national terrorism, all seem to share the view that the world com-
munity must reach an agreement which prohibits terroristic acts
that are contrary to the principles of the United Nations Charter
and to other goal values (policies) shared by the international com-
munity. Primary cfforts are being made to reach a working con-
sensus on a definitional framework, to consider the adoption of a
treaty prohibiting international terrorism in general or of treaties
prohibiting certain specific types of international terrorism (such
as terror attacks on civilian populations, diplomats, air transport
facilities, communications facilities, international governmental fa-
cilities, educational institutions, cultural and religious edifices, medi-
cal units and facilities, food production and distribution processes,
erc.), to identify and consider the underlying causes of international
terrorisim, and to consider various implementary measures at both
the national and international levels for the coordinated prevention
and punishment of terroristic acts of an impermissible nature that
have an international impact.!

* The opinions and conclusions presented herein are those of the author and do
not necessarily represent the views of The Judge Advocate General's School or any
other governmental agency.

** AB. 1965, J.D. 1968, University of California at Los Angeles; LL.M. 1972,
University of Virginia; J.S.D. Candidate, Yale University.

1For a general coverage of these developments see UN. 8.G. Report, Mcasures
to Prevent International Terrorism Which Endangers or Takes Innocent Human
Lives or Jeopardizes Fundamenial Freedoms, And Study of the Underlying Causes
of Those Forms of Terrorism and Aces of Violence Which Lie in Misery, Frustra-
tion, Grievance and Despair and Which Cause Some People to Sacrifice Human
Lives, Including Their Own, in an Attempt to Lffcct Radical Changes, 27 U.N.
GAOR, UN. Doc. A/C.6/418, Annex 1 (2 Nov. 1972) [hereinafter cited as UN.
S.G. Report A/C6/418). UN. Ad Hoc Committee on International Terrorism,
Observations of State Submitted in Accordance with General Assembly Resolution
3033(XXVID, UN. Doc. A/AC.160/1 and Adds. 1-5 (May-July 1973) [hercinafter
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64 MILITARY LAW REVIEW

I_nterspcrsed among these efforts is a specifically articulated reali-
zation b'y at least some twenty per cent of the states that norms of
mtem?tlonal human rights are directly relevant to the current effort
to artlcpl:}te an authoritative distinction between permissible and
impermissible terror of an international nature if there are to be
any permissible types;* but only a handful of statcs, in addition to
the Secretary General of the United Nations, have articulated a
realization that the law of war or the law of human rights in time
of armed conflicr, is dircctly relevant as well.® The United States
I?mft Convention for the Prevention of Certain Acts of Interna-
tional Terrorism® had at least recognized the applicability of the
law of war to the legal regulation of terrorism in the context of
an armed conflict; but, curiously, had completely abdicated the
matter to a normative regulation, at least in that context, by the law
of war. Indeed, Article 1(1)(c) of the US. Draft Convention
sought to exclude acts commicted by or against “a member of the
arm.ed forces.of a State in the course of military hostilitics,” and
Article 13 quite properly stated that the 1949 Geneva Conventions
shall “rake precedence” in the case of a conflict with the Draft
Convention on Terrorism, but added

Nothfng in this Convention shall make an offence of any act which s
permissible under the Geneva Convention Relative to the Protection of

_than Pcrsor}s in Time of War or any other international faw applicable
in armed conflicts.

It is one thipg to say that the Geneva law takes precedence in
case of a confh.ct, but the effect of the second phrase of Article 13
is at least specifically more far reaching than one might normally

cited as UN. Doc, A/AC.160/11; UN. SG. Re port, Analytical Study ati

of States, UN Doc. A/AC.160/2 (June 22, 19!73); and l);.N. /SM“ I;;tf)lgg:rr;:l::::
on International Terrorism, 28 U,N., GAOR, Supp. No. 28, UN. Doc A /9028
(Sth. 19.73) Ihercinafter cited as Ad MHoc Committee Report]. For a s.urvcv of
p.ombl? lmplc‘mcmnry measures see J. Paust, Possible Legal Responses to Interna-
tional Terrorism: Prevention, Punishment and Coaaperative Action, forthcoming.
lnclj(fc‘: E:I Doc 1(\‘/AC.I60/I and Adds, 1-5; and Ad Hoc Committee Report.
elude ‘hcc [:OT,“S ,arlmda‘ Cyprus, Denmark, chcx:al Republic of Germany,
Urugu;y, - V)cnc;flvc ht.aly. Japan, Luxembourg, Spain, Sweden, United States,

3 See id, Included here are Canada, Isracl, Norwa eden, goslavi

One might add the United States because of the rcfcrcn{:ést\:tt?\tcn’lai\? ‘i)fy :/t;?b::\:tas
Draft Convention for the Prevention of Certain Acts of International Tcrroris'n;
U.N. Doc. A/C6/L.850 (Sept. 25, 1972), reprinted at 67 Dep'r State Buiw, :431'

( . -) [ "laHCl' (.l[cd as U S. Dlﬂ t CO"VeI" on on l errorism|.
v . f
Ocl' 16 |97 hclc ¥ ]
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infer from the use of the phrase shall “take precedence” in con-
nection with Geneva law conflicts. The import of such a specific
exception to the Draft Convention on Terrorism lies in the fact
that regardless of what conduct is prohibited in the Draft Con-
vention the action is not to be consi(fércd illegal if it occurs during
an armed conflict and is otherwise permissibl: or unregulated under
both Geneva law and other norms of the internaticnal law of war.
Thus, it becomes extremely important to consider what is and is
not permissible under the law of war in order to understand what
would be the full effect of such ar. article in a general Convention
on Terrorism in the context of an armed conflict. It is also neces-
sary to note that, although ;he problem of terrorism has been dealt
with in the past under the ldw of war, it would be useful to identify
any present gaps in regulation as well as recent claims of exception
from coverage.

First, it is most useful to begin the inquiry with a general per-
spective of international terrorism as a process and, then, to briefly
explore the applicable normative prohibitions found today in the
law of war. With this beginning, one can identify and interrelate
certain general expectations of the international community and
also explore the changes in perspective recently articulated by some
members of the community in an effort to justify exceptions to a
general proscription against terroristic conduct. Finally, an ex-
ploration can be made of the gaps or potential ambiguities which
may exist in coverage by the law of war of ail forms of terror in
the bartle context.

- I. DEFINITIONAL FRAMEWORK

At the outset, a general definitional framework is disclosed so
that readers »y pursue the inquiry with the author on a shared
footing. Moy .7, it is not the purpose here to provide an in-depth
analysis of definitional criteria, but it is nevertheless felt that the
absence of a working definition could lead to confusion or ambiguity
in a manner not unlike the debate carried on so far in the General
Assembly and the literature.  Terrorism is viewed here as one of
the forms of violent strategies which are themsclves a species of
coercion utilized to alter the freedom of choice of others. The
terroristic  process—terrorism—involves the purposive use of vio-
lence or the threat of violence by the precipitator(s) against an in-
strumental target in order to communicate to a primary target a
threat of future violence so as to cocrce the primary target into
behavior or attitudes through intense fear or anxiety in connection
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64 MILITARY LAW REVIEW

with a demanded power (political) outcome. It should be noted
that in a specific context the instrumental and primary targets could
be the same person or group of persons. For example, an ateack
could be made on a military headquarters in order to instill terror
or intense anxiety in the military clite of that headquarters. Addi-
tionally, the instrumental target need not be a person since atracks
on power stations can produce a terror outcome in the civilian
population of the community dependent upon the station for clec-
tricity.,

There must be a terror outcome or the process could hardly
be labcled as terrorism, a realization which seems to have cluded
some of the U.N. debaters, but there are fine lines for juridical
distinction to be made between fear and intense fear outcomes
although in many cases the type of strategy could well be prohib-
ited under different normative provisions of the law of war. For
example, an attack upon or hijacking of a civil aircraft in the zone
of armed conflict which produces no terror outcome among the
crew, passengers or others may nevertheless violate prohibitions
against attacks upon noncombatants or the taking of hostages as
well as new international treaty norms governing hijacking. The
poine, however, is that this cannot properly be referred to as ter-
rorism—perhaps attempted terrorism in some cases—and present defi-
nitions which refer merely to “acts of violence,” “repressive acts,”
“violent acts of a criminal nature” (full of circuitous ambiguity
per se), “a heinous act of barbarism,” are strikingly incomplete. It
may also be noted that terrorism can be precipitated by govern-
ments, groups or individuals so any exclusion of one or more sets
of precipitators from the definitional framework is highly unrealistic.
Equally unrealistic are definitional criteria which refer to “syste-
matic” uses of violence, since terrorism can occur at an instant and
by one act. Indeed, the law of war alrcady makes no distinction
between singular or systematic terroristic processes, governmental
or nongovernmental precipitations, or governmental and nongov-
ernmental targets, if distinctions in permissibility result, it is usually
the result of a conscious policy choice and not a definitional cxclu-
sion in the fashion of an ostrich. Similarly unhelpful detinitional
criteria include: ‘“unjust” activity, atrocious conduct, arbitrariness,
irrationality, indiscriminate, selective and unexpected. Terror can
be caused by an unintended act and terror can occur in connection
with a demanded wealth or other nonpolitical outcome (motiva-
tion), but such events are not the purpose of this inquiry and do not
seem to be those considered by the community.
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lIl. GENERAL PRINCIPLES OF LAW AND TRENDS
IN RELEVANT EXPECTATIONS

With this definitional framework in mind, the next matter of
initial inquiry concerns certain gencral principles of law applicable
to internationa’ «crorism in the broad sense not merely to ter-
rorism in armed conflicts. One should recognize that not all strate-
gies for violent cocrcion arc permissible’ and “(Ehat. the “)usmess"
of one’s political cause does not simplistically ]us:ufy the means
utilized.® Indeed, the Secrctary General has put it more directly
in his report on international terrorism:

5 See, e.g., UN. S.G. Repore A/C6/418 at 7 and 41, Even in ti_mc of war, when
power struggle is at its greatest intensity, it has long been a basic cx‘pcctauon.of
man that there are limits to allowable death and suffering and that certain normative
protections are peremptory. See, e.g., Hague Convention No. IV, Respecting the
Laws and Customs of War on Land, Oct. 18, 1907, Anncx, .prcamblc and art. 22,
36 Stat. 2277, T.S. No. 539; Leaguc of Yﬁlntions, Treaty Series vol. XCIV '(1229)
No. 2138 Lhercinafter cited as H.C. IV]. See alse R. Rosenstock, At The United
Nations: Extending the Boundaries of Int'l Law, 59 AB.A.J. 412, 41? .('Apr. 1973);
). Paust, My Lai and Vietnam: Norms, Myths and Leader Responsibility, 57 M.
L. Rev. 99, 139-143 (1972), and references cited; UN. 8.G. Report, Respect for
Human Rights in Armed Conflicts, 25 UN. GAOR, U.N. Doc. A/8052, (1970)
[hereinafter cited as UN. S.G. Report A/8052]; G.A. Res. 2675, XXV (Dcc.
1970), reprinted at 119 INT'L Rev, oF THE Rep Cnoss‘ 104, 108-109 (1971); UN. 8.G.
Report, Respect for Human Rights in Armed Conflicts, 24 UN. GAOR, UN, Doc.
A/7720 (20 Nov. 1969) [hereinafrer cited as U.N. S.G. Report A/7720]; GA R'cs.
2444, 23 UN. GAOR, Supp. 18, at 50, U.N. Doc. A/7218 (1969), condemning in-
discriminate warfare, attacks on the civilian population as such and refusals to dis-
tinguish between “those taking part” in the hostilitics and those who are not;
US. Der'r oF ArMy, FieLo Manual No, 27-10, Tie Law or Lano W ARFARE (1?5'6)
[ hercinafter cited as FM 27-10); and H. Lauterpache, The Problem of the Revision
of the Law of War, 29 Brir. Yask. LL. 360, 369 (1952? on the peremptory norm
against intentional terrorization of the civilian population, as such, not incidental
to lawful military operations, -

6 Here as elsewhere the theory that “the ends justify the micans” is refuted.
See supra note §; and UN. S.G. Report A/C.6/418 at 41. See‘al:o 1971 O.AS.
Convention to Prevent and Punish the Acts of Terrorism tak‘mg th.e f.orm of
crimes against persons and related extortion that are of international significance,
2 Feb. 1971, art. 2 T.S. No. 37, O.A.8./Ser. A/17, 0.AS./0ff, D'oc. AG/88 rcv..l-.
reprinted at U.N. S.G. Report A/C.6/418 at Annex V (not yet in effect) [here'm-
after cited as 1971 OAS Convention on Terrorism]; Convention for the suppression
of unlawful acts against the safcty of civil aviation, 23 Scpr. 1971, arts. 7 and 8 (rati-
fied or acceded to by some 11 states) [hercinafter cited as 1971 Montrc?l Conven-
tion]; reprinted at UN. S.G. Report A/C.6/418 at Anncx 1V: Convention _for the
suppression of unlawful seizure of aircraft, 16 Dec. l979, arts. 7. and 8 (ratificd or
acceded to by some 46 states including the 1J.S.) (hercinafter cited as 1970 Hague
Convention], reprinted at UN. §.G. Report A/C6/418 at Anncx HI; O.AS. Res.
4, O.AS. Doc. AG/Res. 4(I-E/70) (June 30, 1970), reprinted at U.N. S.G. Report
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At all times in history, mankind has recognized the unavoidable necessity
of repressing some forms of violence, which otherwise would threaten the
very existence of socicty as well as that of man himself. There are some
means of using foree, as in every form of huiman conflicr, which must not
be used, even when the use of force is legally and morally justificd, and
regardless of the status of the perpetrator?

Another relevant trend in expectation has excluded the offense
of terrorism from “political” crimes in connection with norms of
extradition;® and relevant human rights instruments aliow no ex-
ception to human rights protections on the basis of a postulated

A/C.6/418 at 36, and 9 (ASIL) Inv’s LG, Mav, 1084 (1970), stating: “"T'he political
and ideological pretents utilized as justification for the crimes in no way mitigate
their cruelty and irrationality or the ignoble nature of the means cmployed, and in
no way remove their character as acts in violation of essential human rights™;
and Convention on offenses and certain other acts committeed on board aircraft, 14
Sepr. 1963, art, 2, implying an exclusion of any exceptions to prosecution on the
basis of purpose or “political” offense (ratificd or acceded 10 by some 62 states
including the US.) [hereinafter cited as 1963 Tokyo Convention], reprinted at
UN. S.G. Report A/C.6/418, Annex H. For other relevant references which
refute the simplistic “cnds justify the means” myth see, e.g, M. McDoucar, F.
FeLiciano, LAw anp Miniatum Worn PusLic Oroer, 72, 80 ns. 194-195, 134-135,
186-188, 521-524 and 529 (1961) [hcreinafter cited as McDouvaar, Feraanol; 1
OpPENHEIM'S INTERNATIONAL LAw 218 (Lauterpatch ed,, 7 ed. 1952)5 FM 27-10, para,
3(a); J. Picrer (ed.), IV Commentary, GENEvA CONVENTION RELATIVE 10 THE
Protecrion oF Civii Persons 1nd Tisme or War 15-16, 34, 37-40 and 225-226 (1958)
[hercinafter cited as J. Picrer, IV Commentaryl; United States v. List, 8 Law
Reports oF Turiats o \War CriMiNALS 66 (1949); United States v, von Leeb, 12
Law Rerorts oF TriaLs or WaR CriniNaLs 93-94 and 123 (1949)3 and M, Havieck,
INT'L Law 426 (1861).

TUN. 8.G. Report A/C.6/418 at 41,

8 Early work on terrorism prior to 1937 included drafts which specifically
excluded terrorism or related acts from “political” offenses and created a criminal
offense where the purpose was to “propound or put into practice political or social
ideas” or “commit an act with a political and terroristic’ purpose, thus pointing to
the exclusion of the offense from the category of “political” crimes for extradition
purposes. See UN, 8.G. Report A/C6/418 at 11, 13, 16 and 22, Furthermore, many
extradition treaties have excluded terrorism from “political” offenses; sce id. at
16-21. The 1937 Convention for the Prevention and Punishment of Terrorism,
!6 Nov, 1937, 19 Leacee or Nanons Opr. J 23 (1938), arss. 1, 9-10 and 19 [here-
inafter cited as 1937 Convention on Terrorism], would scem to fir within this
trend; and so would the United States Drafe Convention on Terrorism, arts, 2-4,
6 and 7, The new US.-Cuba Agreement on Hijacking also seems to exclude the
offense listed from the category of “political” crimes for purposes of extradition
tand this seems the whole purpose of he agreement). See US. Dep'r of State,
Press No. 35, “Text of Note Signed Today by Seccretary of State William P,
Rogers Conuaining Agreement with Cuba on Hijacking,” articles First and Fourth
(Feb. 15, 1973).
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political purpose in cases of conduct which would amount to acts
or threats of terrorisin.” It is worth emiphasizing that even Marx, in
sharp contrast to those who feign to follow him on a blood-filled
battlefield, had declared in a clear and trenchant manner: “An end
that requires unjust means is not a just end.”

[t cannot be overemphasized that this recognition of legal restraints
on violent cocrcion and the unacceptability of “just” excuses per
se is a key to the efficacy of norms proscribing terroristic strategies;
for withour a shared acceprance of these two basic premises, law can
have little cffect on the participants in the power process and they
will increasingly defer to raw, violent power as the force and “just”
measure of social change.'® Numerous examples of claims to utilize
any means of violence, to expand permissible targer groups or to

9 For example, even though the Muropean Corvention on Human Righes allows
certain derogations under specified conditions, it affirms that no derogation is per-
missibic from articles 2 (except “lawful” acts of war) and 3 or from other inter-
national obligations (such as H. C. IV or the 1949 Geneva Conventions). The
Convention adds that nothing shall imply any right for any state, group or person
to derogate from the rights and freedoms of persons set forth in the Convention
or to limit such rights to a greater extent than is provided in the Convention, See
1950 European Convention for the Protection of Human, Rights and Fundamental
Freedoms, arts. i5 and 17, 213 UN.T.S. 221 (1950} (arts.v\z and 3 prohibir conduct
most often connected with terrorism). Similar absolute prohibitions against conduct
which includes terroristic acts appear in other human rights instruments, See 1969
Amcrican Convention on Human Rights, arts. 4-5, 8, a$, a7, 29 and 32 (not yet
in effect), reprinted at 65 Am. J.IL, 679-702 (1971); 1966 Covenant on Civil and
Political Rights, arts. 6-7 and 4(1) and (2), adopted by G.A. Res. 2200, 21 UN.
GAOR, Supp. 16, at 52-58, UN. Doc, A/6316 (1966) (vote: 106-0-0; (not yet in
cffect); and Geneva Convention Relative to the Protection of Civilian Persons in
Time of War, 12 Aug. 1949, ares. 3, 4, 13, 16, 27-33 and 147 (1956), 6 UST.
3516, T.LAS. No. 3365; 75 UN.T.S. 287 {hereinafter cited as G.C.]. Note also
thac these prescriptions do not depend on reciprocity between contending par-
ticipants in a particular arena for their force and cffect, but are obligations to
mankind {or at least to regional persons) and state provisional characterizations of
persons and protections are subject to community review. See McDoucar, FevL-
CiANo at 218-219; U.N. 8.G. Repore A/C.6/418 at 6-7 and 40-41; UN, S.G. Report
A/7720 ac 31; and J. Picter, IV CoMMENTARY at 15-17, 21, 23, 34, 37-40 and 225-229.

1 The concept of law adopted here recognizes the interplay between patterns
of authority and patterns of control and that “authority” is ultimately based in the
shared expectations of all members of the living human community. Decisions
which are controlling but not based at all on authority are not law but naked
power. See H. Lasswell, M. McDougal, Criteria For A Theory About Law, 44 8.
CaL. L. Rev. 362, 384 (1971) and references cited, id. at 380 n, 36 and 390 n. 40.
Sce also J.N. Maare, Prolegomenon to the Jurisprudence of Myres McDougal and
Harold Lasswell, 54 V. L. Rev. 662 (1968), and references cited, id. at 664 n, 3,
Terrorism motivated by “blind fanaticism, or . . . the adoption of an extremist
ideology which subordinates morality and all other human values to a single aim”
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excuse hln.npn rights deprivations on the basjs of a “holy” or “jue
macro-political purpose appear in recent writings, and’ miecon’f p
tons of If:gnl norms and goal values (policics) ;nrc‘ far too ~frc“ uch
i legal literacure, Morcover, much of the philosophic Ii'tcrnturc

;):jctc!:ddog::ar;chofspéro;hial political dognia by coercive violence is, of course

_ . y Y.N. 8.G. Report A/C.6/418 at 9 para. 18; and “Air Pirac C‘ ‘

‘ . \ . urb

‘S‘Encc::lﬂy dNnxor},” Wash. Post, Nov. 2, 1972, at 7, col. 3: quoting the Prgsidcnr:

ol ilized socicty cannot t'olcratc terrorism, . . . Any action which makes a

mst;)vr:l:et‘,’ n(rgovcrnnuilnt official or any innocent citizen a pawn in a politically

Ispute undermines the safety of cvery other person §

, ‘ son” See also Sec,

ilg(;ge;rs, ‘A_ World Free f’f Violence,” 67 Dep'r Stare Bui:.l,. 425, 429 (Oct (l:;

consié.,:t:}l::g that Itcrror:sr acts “must be universally condemned, \vhcthcr. \Vc'
: cause the terrorists invoke noble or ignoble, legitimate or illewitimate’

\ , r illegitimate”;

;lt\icstsgcmcnf of M. Feldman, Assistant Legal Adviser for lgnter-Am. Aff. gDC}‘)’teof’

Cong' zx;c;:ns\s/c gcport 1‘\10. 92-93 to Senate Committee on Foreign Rcln'tions‘ 92d
g . Conve 1 ] ime

1972)’. . ntion to Prevent and Punish Acts of Terrorism 4 (June 5,

11 See
Moumﬁ;;;i'fll‘x L;IWX‘C{)CC, The Statuy Under Ing'l Law of Recent Guerrilla
aun simerica, 7 INT'L LAwvyer 405 (repeati h J

the law of war did not consid’cr i i o). 306 (o that

guerrilla tactics or revolutions), 406 (repeatin the

r(z;z;ttli\nth:; s:l;_)pf)rt of th_c people is necessary for terrorists to c(')mc to pl();»wer)g 407
{oua g tha :; is objectionable to '::'cquire guerrillas to follow the law), 408 (fa'lscly

i gl,va:ncct, that no gucfulla movements have met the requirements  of
am.’ .420 ._(” ,u.ex; ;rt. ! or can in lhc.futurc), 413 (rcpcating the last falsehood)
T 32 cxpc!:;; 135 )or(‘: ;}cgnsal right in case of an article 3 conflict contrary u;

pectation B.A,1973); A, Rubin, The § )
Geneva Conventicas of 1949 ’ ’ Q. 473, 401 Grovey, pder the
21 It & Come. L.Q. 472 o

The Laws of War 25 Year,  42-41 s B A
s After Nuremberg 42-43 : i, ix

Legal Dimensions of the Uni , oy Pind R, .

nited States Involvement in i jetnay
VieTnan Wan e obe V m tht Vietnam War, 11 Tug
r NTL Law 216, 240 (R. Falk ed. for ASIL 1969) i

, _ X A . stat 8

‘()ht; r:::rgen’;;lgu?mlla has no aiternative other than terror to mohilizc' an :f‘fg.crn‘\a:
pgc;ion l:nd ‘he incongruence of fhefc clims with present and inherited legal ex-
B rccunnd e Foals of I\Ufl\ari‘ldlgnlty and minimum world public order, and the
i "{m’. r;, n:d g;;rrn’ila myths” is sufficiently explored in J. Pause, My Lai
¢ Norms, Myths and Leader Responsibility, supra n :

' et vor 4 ote §, at 128-146.
Z;c 2!;.: 1!);’ ,l:.osc.nblad, {)‘rarvauon as a Method of W arfarc-,-Conditiom fo; chularli‘:)i
Ferraie cl;m, 7 INT'L Lawver 252, 258 and 267 (i973); G. Schwarzenberger
e y Guerrilleros and Mercenaries, 197t Unwv. o Totevo L, Rev, 71 (l9¥l):
b‘;mmcyro:)-.l :om; Legal A:pectr‘of Arab Terrorists' Clains 1o Priw'ieged Com-’
iy - ar}r 25-28 (Tel Aviv 1970}; T. TavLor, NUREMBERG AND Viernasm;
Algerian‘ T(EAN RaGeny 17, 22, 39-41, 136-137, 145, and 192195 {1970). G. Walcs‘
Movﬂ"e’meﬂa‘;x:;n,,n NavaL War Cotr. Rev, 26 (1964); W, l-‘ord: Re:inancc:
e in‘lﬂl fml Law (ICRC reprint 1968) (reviewing several customar
frer 41.. p pmns of scholars and refevant cases); UN. S.G. Report A/C.6/418 at;
ane ", J. PicrEs, IY .C(.)MMENTARY at 15-16, 31, 34, 37-40 and 225-226 (concernin
o p cmptory prohibition of terrorism); P, BoroweLL, THE Law or War Berw .
(l;zgfa::;suzztgzil (1908); H. HALLgcx. INT'L Law 386-387, 400-401 and 426-?;;
; - Q. vON MaRtENns, THE Law oF Nations 287 (Cobbett trans,, 4 ed
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of certain revolutionaries contains “argument” (and not much pro-
found thinking) that violence permeates all societies and institutions
(everyone is doing it) ; man is exploited, tyranized, alienated (they’re
doing it to you); violence is a cleansing force and frees the alien-
ated (you can resist and benefit from your own psychodrama); and
violence is “necessary” in politics or for the dominance of one’s own
political predilection (you can do it and you can win).** A typical
statement is that of Marcuse, that violence used to uphold domina-
tion is bad but violence practiced by the “oppressed” against the
“oppressor” is good.!® Although the average terrorist would prob-
ably be convinced by that statement, once one begins to map out
the types of participants, perspectives, arenas of interaction, re-
source values, strategics employed, outcoines and effects in con-

1829). This is not the place for 2 more elaborate exploration, but it should be
noted that Mr. Lawrence's conclusions about the general “humanitarian” nature of
Latin American guerrillas and their “discriminating” tactics, seé supra at 406 and
418-419, can be questioned; and he deleted certain references in Che Guevara's
cited work, supra at 406 n. 2, concerning the harassment of cities with concomitant
paralysis and distress to the entirc population and certain “ruthless” tactics therein
claborated. On this point he also ignocred the 1970 resolution of the O.A.S. Inter-
American Commission on Human Rights, which condemned acts of political ter-
rorism and of urban or rural guerrillas as being grave violations of human rights
and fundamental frecdomns. OAS/Ser.L/v/I1.23, Doc. 19, Rev. 1, 23 Apr. 1970, see
also UN. S,G. Report A/C.6/418 at 35-39.

12 See, e.g., M. CransTON (ED.), PROPHETIC PoniTics; CrimicAL INTERPRETATIONS OF
mhE RevoLurioNary Impurse (1970). This work is useful for a concise reference
to rclevant claims by Che Guevara, Frantz Fanon, Jean-Paul Sartre, Herbert Mar-
cuse, Ronald Laing and others, and for a critical gnalysis of those claims from po-
litical. sociological, historical and philosophical perspectives.

_ 188ee id. at 11; and H. Marcusg, Five Lectrures 89-90, 93 and 103-104, cf. id.
at 79 (1970). For a related claini by the state (the Soviet Union), see, e.g., Con-
TEMPORARY INTERNATIONAL Law 6 and 13 (G. Tunkin ed. 1969). For a recent
evidence of insurgent practice along these lines see “Argentine Guerrillas Vow
More Attacks,” N.Y. Times, May 28, 1973, at 3, col. 6. It is not difficulc to realize
why the Sovicts arc prone to accept nco-Machiavellian theories that the ends
(political) justify (legally) the means when it is known that part of the Leninist
ideological tradition has been that morality is entirely subordinated to the interests
of the proletarian class struggle—that its principles “are to be derived from the
requirements and objectives of this struggle.” H. Marcusg, Sovier MamxisM—A
CrimicAL ANALYSIS 199 and 201 (1961). At least here Marcuse seemed highly
critical of this approach, stating that “the means prejudice the end” and that the
“end recedes, the means becomes everything; and the sum total of means is ‘the
movement’ itself. It absorbs and adorns itself with the values of the goal, whose
realization ‘the movement’ itself delays.” Id. at xiv and 225. See also M. Oppen-
HMEIMER, THE UrpaN GUERRILLA 50, 57, 59-60, 63-64, 66, 69, and 18] (1969); A. Camus,
THe Reses 209, 292 (the means justify the end), passim (1956); and the declaration

of Marx in the texe, supra, p. 7.

9
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nection with the “violence” in society and the strategies of “reghe-
ance” by the “oppressed,” one shouid begin to ask a few quegfions
and to reject such simplistic justifications for all sorts of dolent
strategy. Actually, not only is there insufficient guidance in the
words “oppressed” and “oppressors,” as with the crrant meaning
of the word “just,” but necessarily the “oppressed” who use co-
ercive violence are going to become the “oppressors” of someone
else or some other thought so the “guidance” leaves us in circular
confusion and mankind in a ridiculous spiral pursuit of self-destruc-
tive terror and counter-terror.™ To add simplistically that terror-
ism is “neccssary” so that the “will of the people™ can be expressed
is similarly unattractive and incredulous as a gencrality. An inten-
tionally created terror necessarily suppresses a free expression of
all viewpoints and a free participation of all persons in the political
process.'®

With such simplistic analyses of social and political process and
conclusions of the “necessity” of violent revolution, it is not difhicult
to predict swecping generalizations concerning the necessity of
terrorism and transpositive notions of legality. These tynes of ana-
lytic inquiry and conclusions are, of course, also made by certain
advocates of the “new” Right who seem to find their pleasure in
an equally repugnant guardianship of the people. What is harder
to understand is why some lawyers contribute to the abnegative
claims that “just” or “good” (in their hearts) groups or guerrillas
can ignore the law—cspecially international norms governing armed
conflict and human righes.'®

14See UN. S.G. Report A/C.6/418 at 9 and 41; and . Schworzenberger,
Terrorists, Guerrilleros, amd Mercenaries, supra note 11, at 76, Sce also McDoucat,
Feuiciano at 79-80, 652 and 656-658; and authorities cited infra note 26,

18 Sec also text infra re: self-determination,

16 See, e.g, W. Lawrence, The Status Under Int'l Law of Recent Guerrilla
Movements in Latin America, ;upri; note 11 at 407-409, stating that the inclusion of
the requirement that guerrillas uiserve the rules of warfare is “highly objectionable,”
“unlikely” and an “unbelievable" condition for pw status or recognition of the
state of belligerency while adding that “the only essential condition” should be po-
litical recognition (apparently deferring to politicized conclusions or raw power);
T. FAReR, Tue Law or WaR 25 Years Arrer NUREMBERG, supra note 21, at 42-43
(concerning terrorism); and R, Falk, Six Legal Dimensions of the United States In-
volvement in the Vietnam War, supra note 11, at 240. Mr. Lawrence's observations
and goal values of human indignity necessarity intertwined with the deference to
power are not surprising when we recognize that his teacher was Professur Rubin,
See A. Rubin, The Status of Rebels Under the Geneva Conventions of 1949, supra
note 11 av 476-479 for a surprising (knowing the ability and views of this author)
textualist abhorrence of word ambiguity (or “meanings” which do net jump out
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Those willing to explore the relevant juristic effort of mankind
will find that recent trends in prescription and authoritative pro-
nouncement which are themselves additional forms of legal response
to terrorism have been sufficiently clear in recognizing that there
are limits to permissible death, suffering and competitive destruc-
tion, no matter what the cause or type of participants. A basic hu-
man expectation incorporated into the customary law of war has
been that even in times of extensive competition by arms (armed
conflict) mankind expects that each party to the conflict will con-
duct his operations in conformity with the laws and customs of
war. It has also long been generally expected that these norms
“do not allow to belligerents an unlimited power as w: the choice
of means of injuring the enemy” '" and that a respect for the law
is not merely owed to the enemy but to all mankind. Furthermore,
there is respected authority for the position that the customiry
law of war and practice have prohibited terrorism as an intentional
strategy.'® Morcover, there were at least two cominissions estab-

of the document and pound on the head of the reader) which has led some to
run from past and present context, identifiable goal values and shared expectations
with defeatise warnings of the unworkability of rules and arguments that “am-
biguitics” must necessarily force us into a restrictive or myopic and !CXKUHEIS(
approach to interpretation or to some form of cowing to raw power and community
inability to judge the claims of imaginative word jugglers who seek to derogate
from the shared goals of human dignity. 1 would strongly recommend that the
reader confronted with such “arguments” cxamine M. McDoucat, H. Lasswetr,
anp J. Mitier, THE INTERPRETATION oF AGREEMENTS AND Worlh PubLic Oroer
{1967).

17 See Project of an International Declaration Concerning the Laws and Customs
of War, Adopted by the Conference of Brusscls, Aug. 27, 1874, arts, 9(4) and 12,
reprinted at 1 Am. J.LL., Supp, 96, 97-98 (1907). These expectations of law and
custom were reiterated in the 1899 and 1907 Hague Conventions. See Hague Con-
vention with respect to the Laws and Customs of War on Land, arts, 1(4), 2 and 22
(1899), reprinted at 1 Am. J.LL., Suep. 129, 134-135 and 142 (1907); and H.C. IV,
Annex, art, 22,

"The Hague Conventions were considered customary at Nuremberg; see FM
27-10, para. 6; and Judgment of the LMT, 1 TMW.C. 21 and 254 (1947). See
also Winnimop, Mittragy Law ano Preceoents 778-779 (2 ed. 1920) (hercinafter
cited as WiNTHroP]. ‘

18 See Q. Wrighe, The Bombardment of Damascus, 20 Am. J.LL. 263,273 .(1926)-.
ASIL Reporr, Subcommittee No. 1, To restate the establisked rules of interna-
tional law, 1921 Proceemnegs or THE ASIL 102, 104 (1921), stating that “treacherous
killings, massacres and terrorism are not allowed by the laws of wary” 1 LW,
Garneg, INTL Law anp e Wortd War 283 (1920); E. Srowew, H. Mungo,
Intt, Cases 173-176 (1916); and I Wuearon's ELements or INT'L Law 789-790
(6th ed. 1929), Sce slso the 1818 trial of Arbuthnot and Ambrister, I WHarTon's
Dic. oF tHE INT'L Law oF tue U.S. 326, 328 (1886); and the Code of Articles of
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hshed. early in the 20th Century for the purpose of articulating the
established norms of the law of war and they identified a \%,vide-
spread denunciation of terrorism as well as murder massacres, tor-
ture angi collective penalties, A third group charéed \‘vith th'c in-
vestigation of the German control of Belgium in World War 1
concluded that a deliberate “system of general terrorization” of
the population to gain quick control of the region was contrary
to the.rules of civilized warfare, and that German claims of military
necessity and reprisal action were unfounded,2? The pre-WorlZi
War I German Staff and jurists had openly favored terrorization
of civilians in war zones to hasten victory or in occupied tersitory
to :nsure control of the population;?' bur these views and imple)-

mentary actions during the War were widely denounced as un-
lawful strategies.??

King G}xstavus Adolphus of Sweden, art, 97 (1621), reprinted at Winrtunop 907
913, stating that no man shall “tyrannize over any Churchmen, or aged people mcl;
or women, r.naidcs or children, unless they first take up arms . . .” 'i"}ai!z ;;rohi-
bition grew into the customary prohibition of any form of violence agai;st non-
combatar!ts. See WiNTHROP at 778 and 843 (concerning the case of the “anarchist”
Pallas, tried by a court-martial at Barcelona in September, 1893),

‘ 39See Report Presented 1o the Preliminary Pcace Conference by the Com-
mission on fbe Responsibility of the Autbors of the War and on Enforcement and
icnalne:, List of War Crimes, items no. 1, 3 and 17 (1919) (copy at United States
Brlmy TJAG School) (members were: U.S,, British Empire, France, Iraly, Japan,

elgium, Greece, Poland, Romania, Serbia); and ASIL Report, supra note 18. It
was not clear yhcthcr all form of violent terrorism (including terrorization. of
comb:;;ms not in for_ce control) were denounced, but a general ban on terrorism
:;a: aainsr:ebdo:;:ong \l\)mh other strategies gencrally utilized only against combatants
or s :);ons' ot ccryrjle::;]ts and noncombatants (i.e., assassination, usc of, prohibited
- 2°Ciee Report of the Bryce Committee, 1914, extract at E. Sroweww, H. Munro,
" i:noc::‘st 1‘:7.:; “(i;:lsbi)s. ‘:::caftry;c. lll‘ep;)rt addt:d that the murder of large numbers
Carem of e G absolutely forbidden by the rules of civilized war-

2L For a brief consideration of the German jurists and the Prassian War-book
see T. Batv, J. Morcan, Wag: Its Convucr ANp LecaL Resurts 176 and 180-181
(London !915)..Karl von Clausewitz in 1832 had favored terrorizing the occupied
populace mclpdmg a spread of the “fear of responsibilicy, punishment andpill-
tream)cpt whncl'r' in Sl{Ch cases presses like a general weight against tixe whole
populanon, -+ see dd. ar 180 n. 1; and I. JW. GarNer, INCL Law ano g
WOmn War 278-282 and 328 (1920). Garner added thac it was “entirely in acconi
w.nt'h the doc.tnnes of the German militarists that war is a contest . against the
civil population as well, that violence, ruthlessness, and terrorism ;r.c Ll;e itimate
m_ea_suref‘, and that whatever tends to shorten the duration of the war gis er-
missible; supra av 328. It is not clear whether Baty and Morgan re udiatedpth
German views; but most other writers did. See J. W. Garnes, supra a{) 283 ¢

22 See, e.g., E. StowLt, H. Munro, supra note 20, JW. Garner, supra .notc 21
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Despite this background on the general prohibition of terrorism,
however, Stowell had identified a problem in connection with air
bombardment that was of great importance. He placed this prob-
lem before the community in 1931 when he stated that he recog-
nized that under inherited expectations “the shocking inhumanity
of acts of terrorism was rightly considered to be disproportionate
to the military advantage to be derived from their use,” but “the
conditions of modern warfare as exemplified in the last war have
given rise to serious doubts” concerning the condemnation of acts
acainst the civilian population “intended to break down the stamina
of the civilian population and to cause them to become so weary of
further resistance that they would induce their government to sue
for peace.” ** He also stated that an “impartial observer must
recognize that the last war constitutes a precedent for directing
operations against the civilian population in order to make them
crave peace, and induce their government to submit.” ** But, he
added, a study should be made of this problem in terms of these
modern conditions of war, the military impact of such usages, which
can be considerably high, the psychological outcomes among the
civilians, which can be considerably grave, and the iong-term effects
of such a strategy “on the post-war survival of natural animosities
and bickerings which will render the preservation of peace much
more difficult.” *® This was an important insight by Stowell for
he had thus predicted a massive aerial bombardment of civilian
poputations, difficult decisional questions and the need for a more
comprehensive focus in order to achieve the most rationa}, reghgmc
and policy-serving type of decisions in actual context. With similar

at 283; H WuEeaToN's ELEMENTS oF INT'L Law 789-790 (6th ed. 1929); and France,
Ministry of Foreign Affairs, GERMANY’S VioLaTiONs oF THE Law oF Wag, 1914-
1915 at 77-215 (j. Bland trans, 1915). Cf. E. StowkeLy, Int'L Law 523-526 (1931),
arguing for a reconsideration of the German claim of permissible terror in cases
where the principle of military necessity applies and warning of a “precedent” for
a World War 1l calamity which he could only dimly envision and would not
deny. The 1949 Geneva Conventions would prohibit all acts of terrorism against
protected persons regardless of military necessity claims, but Srowell’s remarks
wete significant with respect to cerrain World War 11 bombardments which were
most ‘ikely permissible then but would be condemned today. See McDougat,
FeLiciaNo ac 79-80 and 652-657.

23 See L. StowkeLL, INTERNATIONAL Law 524 (1931).

24 ]d. at 525. Secc also J. GAaNER, RECENT DEVELOPMENTS IN INTERNATIONAL Law
174 (Calcutta 1925); and J. Garner, Proposed Rules for the Regulation of Aerial
Warfare, 18 Am. JLL. 56, 65, (1924) (but in each case expressing the desire for a
prohibition of such acts).

26 See STOWELL, supra note 23, at 524 n. 2, 525 n. 4 and $26.
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claims being made today by certain precipitators of terro among
civilian targets in many sectors of the world and intense ebate on
the propriety of such conduct, it scems that we need a similar focus
in order to reach any sort of consensus and to thus initiate an effec-
tive preventive and sanctioning effort by the community. At least
now we have a more extensive documentation of human rights, both
general and in times of armed conflict, for policy guidance.

In fact, since World War II distinguished authorities liave re-
captured the necd for a peremprory norm which prohibits the
intentional terrorization of the civilian population as such or the
intentional use of a strategy which produces terror that is not “in-
cidental to lawful” combat operations.** Underlying these view-
points are policy considerations involving the.need for limiting the
types of permissible participants and strategies in the process of
armed violence and a shared awareness of the need to prohibit the
deliberate terrorization of populations in order to preserve any
“vestige of the claim that war can be regulated at all” and to save
from extinction the “human rights” limitations on the exercise of
armed coercion within the social process.*

As if to reaffirm these trends in expectation, the 1949 Geneva
Conventions contained a specific peremptory prohibition of “all
measures” of “terrorism,” 2* and numerous humane treatment pro-

26 Sec H. Lauterpacht, The Problem of the Revision of the Law of War, 29
Bri. Yruk. LL. 360, 378-379 (1952); McDoucal, Feuiciano ac 79-80, 652 and
656-658; Carnegie Endowment for Int’l Peace, REoRT OF THE CONFERENCE ON
ContEMPoRARY Propiems ofF Tie Law oF ArmEep CONFLICTS 39, 42 (1971); and
J. W. Gaaner, Recent DEvELOPMENTS IN INT'L LAw 174 (Calcurea 1925). Cf. E.
SroweLL, INTERNATIONAL LAw $24-526 (1931). Present support for a peremptory
prohibition of internarional terrorization of noncombatants would also seem to
come from: Professor R. Baxter, G.LA.D. Draper, Professor J. Freymond, M.
Greenspan, Professor H, Levie, T, Meron, J. Pictet, G. Schwarzenberger, Dr. H.
Meyrowitz, Professor Y, Dinstein and others. See T. Mecron, Sowe Legal Aspects of
Arab Terrorists’ C.aims to Privileged Combatancy, supra note 11; I and I Israes
Yrek, oN HR. (1973); and G. Schwarzenberger, Terrorists, Guerrilleros, and
Mercenaries, supra note 11 at 73-76.

27 See supra note 26,

BG.LC, art. 33. Sce also J. Picrer, 1V, CoMMENTARY at 225-226 and 594.
This article is technically applicable only to noncombatants in the terror process
since “protected persons” are defined in article 4. The article is also specifically
applicable in case of an armed conflict of an international character including a
civil war between “belligerents” (an article 2 conflict). See FM 27-10, para. i1(a);
I OpreNtEM at 370 n. 1; and HaLteck, ELEMENTS oF INT'L Law anp Laws oF War
151-153 (1866) concerning the applicability of the law of war to civil war between
“belligerents.” Respected authority states that terrorism is also prohibited in an
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visions prohibit these and related acts of violenge in all circumstances.
Specific prohibitions include: violence to life and person, cruel
treatment, torture, the taking of hostages, summary executions and
other forms of murder or punishment without judicial safeguan:ds,
outrages upon personal dignity, and humiliating and degrading
treatment.®® A nonabsolute ban on all forms of “physical or moral
coercion” against protected persons is also cpntained in the Con-
ventions, and Pictet states that the prohibition is very broad .alfhou_gh
the drafters “had mainly in mind coercion aimed at _o.btau.nng n-
formation, work or support for an ideological or polmqal idea,” 80
Coercion of a violent or violence threatening nature to induce be-
havioral or attitudinal outcomes in the primary target, ei.thc;r the
caprured person or some “hon)e” audjence, in gqnnegtiog }vnth an
effort to gain “support for an 1dpolog1pal or polm_c?l idea” is, how-
ever, just the sort of thing envisioned in the deﬁnmonql .fr.amework
provided above. The specific interrelated Geneva proh'xbmons men-
tioned above can also be viewed as means or strategies employed
during a terroristic process in order to produce tl}e_ c!esnred outcome;
and, thus, torture and inhumane treatment prohibitions begome ex-
tremely relevant in limiting the possible methods one might seek
to employ in carrying out a terroristic process. Recent efforts to
supplement the Geneva Convention norms through two new Proto-
cols have also contained specific reiterations of the prohibition of
terrorism as well as the prohibition on any other form of arr.ned
violence directed at the civilian population as such.* Included in a
1972 ICRC Draft were “terrorization attacks” and ‘“acts of terror-
ism, as well as reprisals against persons.” An early 1973 Draf’t’
included changes such as: “acts and measures that spread terror,

article 3 conflict (not of an international character), and it seems su(ﬁciently clear
that those who follow article 3 will not commit acts of terrorism against noncom-
batants. See J. Picter, IV CoMMENTARY at 31 and 40.

20 See, e.g., G.C., arts. 3, 16, 27, 31-34 and 147, and GPW, arts. 13, 17 and 130.
Common article 3 contains each of these.

30See G.C,, art. 31; and J. PicteT, IV CoMMENTARY at 219-220. See also GPW,
arts, 13, 17 and 99. Permissible derogations from this ban miust serve other Geneva
policies. See J. Picter, IV CoMMENTARY at 219-220.

318ee, e.g., ICRC, I Basic Texts, Protocol I, art. 45, and Protocol II, art. §
(Jan, 1972) (proposed draft Protocols to the Convemicfns. Conference o.f _C?‘ow:m-
mental Experts, Geneva 3 May-3 June 1972), concerning specl.ﬁt.: 'prohlbmons ?f
“terrorization attacks” and “acts of terrorism.” These prohibitions appear in
articles designed to protect the general population‘and individual noncombatants
against the dangers of armed conflict in both article 2 and 3 types of conflict
(international and noninternational).

15




64 MILITARY LAW REVIEW

“attacks that spread terror among the civilian population agfl are
launched without distinction against civilians and military/objec-
tives” 3 and “violent acts of terrorism perpetrated withour distinc-
tion against civilians who do not take a direct part in hostilities.” 3
If properly framed, the new prohibitions of terrorism in the Geneva
Protocols will be important because they might help to implement
customary and current expectation prohibiting attacks on the civilian
population as such, whereas the present Conventions primarily pro-
tect persons already in control of the military force or in occupied
territory and the wounded, infirm, women, children or ‘“other
persons” who are “exposed to grave danger.” %

Similar trends in expectation have developed within the inter-
connected sphcre of human rights contained in norms other than
the faw of armed conflict. 'Whether the 1474 trial of Peter von
Hagenback fits into developing trends of human rights, the law of
war or norms prohibiting the dominance of other people and terri-
tory by a “regime of arbitrariness and terror,” is not important for
this inquiry. The significance of the decision for our focus stems
from the indicia of an early community condemnation of a govern-
ment by terror as being an egregious defiance of “the laws of God
and man.” ®® In that case, the arrant denial of shared expectation
necessitated community military action and the trial of captured
perpetrators.

82t is doubtful that the “and” is meant as a condition or that attacks with
distinction or discriminate attacks on civilians is meant to be approved.

3% Again, it is doubtful that this sloppy draftsmanship contains an intended
permissibility of discriminate attacks on noncombatants,

341t should be noted that most of those protected by G.C, art. 4 are those
in force control (“protected persons”); however, article 4 also refers to Part II of
the Convention and to a broader group of persons protected by articles 13 and 16,
for example, (“persons protected”). See J. Picter, IV CoMMENTARY at 50-51 and
118-137; and J. Paust, Legal Aspects of the My Lai Incident: A Response to Pro-
fessor Rubin, 50 Oge, L. Rev, 138 (1971), reprinted at 11l THE VIETNAM WAR AND
INTERNATIONAL LaWw 359 (R, Falk ed. for ASIL 1972). No such “in the hands of”
or contro! limitations attach to common article 3 of the Conventions and its pro-
hibitions apply “in all circumstances” including “any time" and “any place”
whatsoever. Sce also J. Paust, A. Braustein, War CrimMEs Triats ano Human
RiGhts: THe Case oF BancLavesu (Praeger 1974).

358ce Il G. ScHwArzENBERGER, INT'L Law 462-466 (1968). The ancicnts had
used terror to dominate others, but by the time of Vattel this was condemned.
See 111 R. PuiLLiMore, CoMMENTARIES UPON INT'L Law 73 (3 ed. London 1879);
and J. MacQueeN, CHier PoiNtS IN THE LAaws oF WAR anp NEuRALITY 1-2
(London 1862), adding that “cruelty, pillage and marauding, though practised
largely in the first Napoleon's wars, have no sanction from any modern jurist.”
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Related claims to control the population of occupied territory
in times of war through a process involving the.takmg. of hostages
and their execution in response to local population resistance have
been authoritatively denied after both World Wars. After .the
Second World War it was further declared chat the cxecutions
of hostages without strict compliance with reprisal principles anfi,
certain minimum judicial safeguards “‘are merely terror r_nm'(.ie:rs36
and are impermissible regardless of a “reprisal” or other objective.
Now the Geneva Conventions also prohibit the taking of hostages
in any type of armed conﬂict. qnd for any purpos.e.""‘ To serve a
similar policy, they also prohibit collective penalties and reprnsal?
against protected persons, no matter what the postulated need o
those engaged in the armed struggle.®® ¢

Today 1t also seems reasonable to conclude that all forms o
violent terrorism against noncombatants and captured persons and
the governmental or private terrorization of others in order to
coerce them from a free participation in the governmental process
would violate human rights expectations documented in numerous
international instruments. The 1948 Universal Declaration of Hu-
man Rights staced that “[e]veryone has the right to hfc_:, liberty
and security of person” and that “[n]o one shall be subjected to
torture or to cruel, inhuman or degrading treatment or punish-
ment.” 3 This is the same type of language contained in the 1949

36 See United States v. von Leeb, 10 TriaLs oF WaRr CRIMINALS ;, 1 TW.C.
528 (1948), adding that it might be impermissible to execute hostages under any
circumstances, Cf. United States v. List, 11 T.W.LC. 757, 1250 (1948).

37See G.C. arts. 3, 34 and 147, GPW, arts. 13, 84-85 and 130; and J. PicreT,
IV CoMMENTARY at 35-40, 229-231 and 596-601.

38 See G.C., arts. 27 and 33; and J. Picrer, 1\Y COMMENTARY at 199-202., 205
and 224-229. These prohibitions are arguably applicable to an article 3 conf!xct as
well even though no specific mention of reprisals or collective penalties exists in
the article. See J. Picter, IV CoMMENTARY at 34 and 39-40. In any event, xt.would
be a very limited type of “reprisal” or “collective penalty” that could survive thel
absolute ban on hostages, murder, cruel treatment, torturc, outrages upon Eerso.na
dignity, other forms of inhuman treatment, and summary executions or the “passing
of sentences” without regular court proceedings. Indced, in view of the purpose.of
the article and the last mentioned form of prohibition it would seem that col!ecnve
“penalties” are also prohibited unless such is actually beyond the connotation o;
the phrasc in that a personal guilt of each accused has been somehow dctcrmmeV
by an authoritative judicial body utilizing fair procedure. See also J. Pictes, 1

t 225,
COM:;EL’I‘.TI:’?‘(’;A. Res. 217 A, 3 GAOR, U.N. Doc. A/810, at 71, arts. 3 and S.(l948).
This is the 25th Anniversary of the Declaration and many scholars view it as an
evidence of customary law. See J. Carev, UN ProtecmioN oF CiviL Anp PouimicaL
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Geneva Conventions, and it would seem to document a similar
expectation of the prohibition of all forms of terrorism throu: |
acts of violence to persons or threats thereof.® Similar langu ge
also appears in the 1966 Covenant on Civil and Political Rights*!
and two regional human rights conventions.** In addition to these
trends in the documentation of human rights, other authoritative
pronouncements have declared that acts of terrorism constitute
serious violations of the fundamental rights, freedoms and dignity of
man*® The U.N. Secretary General has added that “terrorism
threatens, endangers or destroys the lives and fundamental freedoms
of the innocent,” ** and a recent resolution of the U.N. General
Assembly stated that that body was ar least “deeply perturbed” over
acts of international terrorism which take a toll of innocent human
lives or jeopardize fundamental freedoms and human rights.*® In

Ricuts 13-14 (1970), citing the 1968 Montreal Statement. See¢ also UN. G.A. Res.
3059 (XXVII) (Nov. 2, 1973) (adopted unanimously), rejecting “any form of
torture and other cruel, inhuman or degrading treatment or punishment’—appar-
ently also rejecting, then, any excuse; see supra note 6.

40 This type of language appears in common article 3 of the Geneva Conven-
tions, and respected authority asserts that it is broad enough to cover acts spe-
cifically prohibited in other urticles such as acts of terrorism. See J. Picrer, 1V
CoMMENTARY at 3 and 40. Detailed prohibitions contained in GC, art. 3 but
not necessarily in the 1948 Declaration as such include: taking of hostages and
mutilation. See also 1948 Universal Declaration, arts. 2, 10 and 11; and U.N. G.A.
Res. 3059 (XXVIII) (Nov. 2, 1973).

4 UN. G.A. Res. 2200A, 21 UN. GAOR, Supp. 16, at 52, arts. 6(1) and 7,
U.N. Doc. A/6316 (1966) (vote: 106-0-0) (not yet in effect). Note that article
4(2) prohibits all derogations from this basic expectation. One wonders, however,
if some claims to terrorize combatants not in force control could survive this
blanketing prohibitory language through policy inquiry and a comparison with
developed expectations concerning the law of war (note that the law of war may
not forbid all terrorism). Since the human rights provisions apply to all persons
and no derogation is allowed from relevant articles even in times of war or grave
public danger, the presumption may lie with a peremptory prohibition (with
respect to all participants).

42 See Furopean Convention on Human Rights, arts. 2 and 3, UN.TS. 221
(1950); and American Convention on Human Rights, arts. 4, §, 7(1) and 11(1)
(1969), reprinted at 65 Am. JILL. 679 (1971) (not yet in cffect). These regional
human rights conventions also prohibit all derogations from the listed articles; see
arts. 15(2) and 27(2) respectively.

43See O.AS. Res. 4, O.AS. Doc. A G/Res. 4(I-E/70) (June 30, 1970), 7c-
printed ar 9 (ASIL) INT'L L. Mar. 1084 (1970); and U.N. 8.G. Repore A/C.6/418 at
35-39, also citing the 1970 Inter-American Commission on Human Rights resolution
on terrorism.

44 UN. S.G. Report A/C,6/418 at 41. See also id. at 6.

4 U.N. G.A. Res. 3034, 27 UN. GAOR, U.N. Doc. A/RES/3034 (1972) (vate:
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1969 the Red Cross Istanbul Declaration also provided that “it is
a human right to be free from all fears, acts of violence and bru-
tality, threats and anxieties likely to injure man in his person, his
honour and his dignity.” * Necessarily included in such a ban
would be acts of violent terrorism. ‘
Not only do human rights expectations secem to prohibit almost
all forms of violent terrorism per se, but terrorism utilized as a
stratcgy to coerce others from a free and full participation in the
governmental process would undoubtedly offend norms designed
to assure a full sharing of power in the political process for all
participants in the social process and the full sharing of enlighten-
ment or the free exchange of ideas*” These fundamental human
goals are supplemented by specific human rights references to equal-
ity, the impermissible distinction of persons en the basn;s qf con-
flicting political or other opinion,*® and the shared principle of
self-determination. Indeed, terrorism, as a strategy to coerce others
through violence, offends not only the free choics: of the whole
people but the freedom and dignity of the individual.®® Such a

76-35 (U.S.)-17). The authior feels that the split of votes was not due to the per-
spective outlined here. See “U.S. Votes Against UN. General Assembly Resolution
Calling for Study of Terrorism,” 68 Dee's Srare Bure. 81, 87-89 (Jan, 22, 1973).
It should be noted that the word “innocent” is not a very useful criterion for distinc-
tion; nor does terrorization of the “guilty” leave mankind much better off. See
supra note 22 and infra.

46 XXlst Int'l Conference of the Red Cross, Res. XIX (Istanbul 1969), reprinted
at 104 InT't Rev. or TtHE Rep Cross 620 (1969). See also J, Picrer, TrE PriNciPLES
oF INTERNATIONAL Law 34-36 (1966); and Final Act of the International Conference
on Human Rights, Res. XXII (Teheran, April-May 1968).

47 5ee 1948 Universal Declaration, arts. 18-19 and 21; 1966 Covenant on Civil
and Political Rights, arts. 18-19 and 25; 1950 European Convention on Human Rights,
ares. 9-10 (¢f. art. 16), and Protocol I, art. 3; and 1969 American Convention on
Human Rights, arts. 6(1), 12-13, 16(1) and 23.

48 See 1948 Universal Declaration, arts. 1-2; 1966 Convenant on Civil and Po-
liical Rights, arts, 2(1), 3 and 18(2); 1950 European Convention on Human Rights,
arts. 1 and 14; and 1969 American Convention on Human Rights, arts. 1 and 24.

43 See O.AS. Res. 4, supra note 43, stating that acts of terrorism constitute
crimes against humanity, serious violations of the “fundamental rights and freedoms
of man” or “essential human rights,” and flagranc violations of “the most clemental
principles of the sccurity of the individual and community as well as offenses
against the freedom and dignity of the individual”; UN. S.G. Report A/C.6/418 at
7, 9 and 41, stating that “rerrorism threatens, endangers or destroys the lives and
fundamental freedoms of the innocent”; and J. lewin 11, Letter of Submittal, Mes-
saGE FRom THE PresibeNt of Tie UNitep States Transaurting THE CONVENTION TO
Prevent anp Punist tHE Acts oF TerrorisM TakiNg THE Form or CRIMES AGaiNST
Persons anp Repaten ExtormioN 1HAT Ame or INT'L SieNiFicance, Executive D, at
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coercive interference with the political process is an attempt -
deny the full sharing of power by all participants in the given so 1al
process, or the denial of a “‘determination” by an aggregate “sc’ .” ™
Moreover, when such actempts at elitist control of the po itical
process are made by parties or states outside of the particular social
process (especially a state boundary) such “exported” terrorism for
that purpose would offend norms governing intervention. More
specifically, a widely recognized prescription with customary back-
ground declares that:
Every state has the duty to refrain from organizing, instigating, assisting
or participating in acts of civil strife or terrorist acts in another state or

acquiescing in organized activities within its territory directed roward
the commission of such acts. . B

A similar prescription prohibits related attempts to “organize, assist,
foment, finance, incite or tolerate subversive, terrorist or other armed

3, Senate, 92d Cong., Ist Sess. (May 11, 1971). Sec also Ambaisador Bennerr, “USS,
Votes Against UN. General Assembly Resolution Calling for Study of Terrorism,”
supra note 45, at 81-83 and 92; G.A. Res. 3034, 27 UN., GACR, UN. Duc,
A/RES/3034, art. 4 (Dec. 18, 1972) (vote: 76-35(US.)-17) (re: govermmental
terrorism and human rights); and Secrerary Rogers, “A World Free of Violence,”
supra note 10, at 429.

50 See 1970 Declaration Concerning Friendly Relations and Cooperation, UN,
G.A. Res. 2625, 25 UN. GAOR, Supp. 18, at 122-124, UN. Doc. A/8028 (1970),
Universal Declaration of Human Rights, arts, 21(1) and 21(3); UN. G.A, Res,
2131, Declaration on the Inadmissibility of Intervention, infra note §1; and 1966
Covenant on Civil and Political Rights, ars. 1 and 25(a) and (b).

51 UN. G.A. Res, 2625, Declaration on Principles of International Law Con-
cerning Friendly Relations and Cooperation Among Srates in Accordance with the
Charter of the Unired Nations, 25 UN. GAOR, Supp. 18, at 122-124, U.N. Doc.
A /8028 (1970) (eclaborating expectations connected with U.N. Cuanter, art. 2(4)
and adding: “when the acts referred to in the present paragraph involve a threat
or use of force”). See also Draft Convention on Terrorism, preamble and art.
10(1); 1971 O.AS. Convention on Terrorism, art, 8(a); 1971 Montreal Convention,
art. 10(1); 1937 Convention on Terrorism, arts. 1(1) and 3; UN. G.A, Res. 2131,
Declaration on the Inadmissibility of Intervention in the Domestic Affairs of States
and the Protection of Their Independence and Sovercignty, 20 UN. GAOR, Supp.
14, at 11-12, UN, Doc. A/6014 (1965) (vote: 109-0-1(UXK.)); and Draft Code of
Offenses Against the Peace and Sccurity of Mankind, art. 2(3), (5), (6) and (13),
9 UN. GAOR, Supp. 9, at 11-12, UN. Doc. A/2693 (1954) (adapted by the
UN ILC). Sce aho { eague of Nations Covenant art, 10; | Oveenteim’s Int'L Law
292-293 (8 ed. 1955) and H Oerenneim’s INT'L LAw 698, 704 and 751-754 (7 cd. 1952).
For comments on the 1970 Declaration Concerning Friendly Relations see, e.g., UN.
S.G. Report A/C.6/418 at 27-29; and R. Rosenstock, The Declaration of Principles
of International Law Concerning Friendly Relations: A Survey, 65 Am. JLL.
713 (1971).
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activities;” % and the United Nations Secretariat has stated that a
punishabie act should include the incitement, encouragement or
toleration of acrivities designed to spread terror among the popula-
tion of another state.® The above prescriptions are also supported
by a long history of expectation usually categorized in terms of
aggression or intervention.®

In view of the numerous documented cxpectations prehibiting
acts of violence relevant to the terroristic process one might con-
clude that any new convention on terrorism will only reaffirm
thesc trends and would be most significant for its procedural mecha-
nisms for implementation.”® Already supplementing the law of
armed conflict and human rights, of course, are the more specific air
hijacking and sabotage conventions®® and the regional O.A.S. Con-
vention on Terrorism.®" But, one might ask, if there ar¢ numerous
norms prohibiting terrorism in armed conflicts, as well as in certain
other contexts, then why are there still problems ahead for the
complete, rational and policy-serving regulation of terrorism in
times of armed conflict? First, there s a minority of states which
has recently articulated certain claims for an exception to the seem-
ingly complete ban on terrorism during armed conflict; and second,
therc are hidden gaps within the present coverage of this matter by

62 1970 Declaration Concerning Friendly Relations and Cooperation, supra note
$1. This prescriptive elaboracion is listed under a section on U.N. Charter, art, 2(7).

53Sce UN. S.G. Report A/C6/418 at 26. This would include individual
criminal sanctioning and such individual responsibility can be found in numerous
examples of current expectation or traced to customary law as is the 1818 case of
Arbuthnot and Ambrister. See 111 WHarTON's, DiG. oF INT'L Law 326 (1886).

- 84 See, e.g., UN. 8.G. Report A/C.6/418 at 30; supra notes 51-52; 1I Oppenheim
at 656, 678-680, 698, 704, 751-754 and 757-758; Q. Wright, Subversive Intervention, 54
Anm. JLL. 521, §33 (1960); 1 G. Hackworth, Dic. ofF INTL L. § 155, at 334-336
(1941); and United States v. Arjons, 120 U.S. 479 (1887).

55 If this is true, then the main focus of this article and the author’s other onc
cited supra note 1 should allow the reader to test the new efforts put before the
United Nations in terms of Convention proximity to implementary nceds and real-
istic possibilities.

56 These are the 1963 Tokyo, 1970 Hague and 1971 Montreal Conventions,
supra note 6.

67 Supra note 6. Note that article 1 articulates the undertaking of the Contract-
ing Parties to prevent and punish all acts of terrorism, although the Convention's
main aim seems to lie in the protection of “persons to whom the State has the duty
to give special protection according to international law” (notably diplomatic per-
sonncl), Do protected persons under the Geneva Conventions qualify? It would
not scem to matter in view of the Geneva prohibition of terrorism and the Geneva
obligations upon all signators and parties to take affirmative protcctive measures.
See J, Pictet, IV CoMMENTARY at 45-51, 133-135, 201-205 and 225-226 on this point.
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the law of war. Morcover, although it appears that almost Moy
form of terrorism will thwart some basic policy of human diggfy or
world public order, there may still be some overriding dase of
“necessity” which balances against a normal prohibition if the com-
munity has not alrcady placed an absolute ban on the particular
activity, All relevant legal policies have to be considered as well as
all relevant features of convext. Some of the claims which follow
resule from attempts to ignore all relevant policies and circumstances
and this unavoidable need for rational choice.

IV. RECENT DIVERGENT CLAIMS

Apparently in direct conflict with their pledges to respect and
to ensure respect for an absolute ban on terrorism against civilians
protected by the Geneva Civilian Convention, there are claims
being made by some states that community cfforts to regulate ter-
roristic acts should not apply in the context of a national liberation
movement where a people are legitimatcly seeking self-determina-
ton.® It is difficult to judge, however, how many states make this
sort of claim in connection with the general debate on international
terrorism. Some fourteen states seem to openly take a similar stance,
but upon close inspection many of these merely claim that a ban
on international terrorism “should not affect” the inalienable right
to self-determination and independence of all peoples or “the legiti-
macy of their struggle” (or words of similar effect).”™ Such a claim

85 See U.N. Doc. A/AC.160/1 and Adds. 1-5; and Ad Hoc Committee Reporr,

Included here (with some uncertainty as to actual position) are: Byelorussian
Sovier Socialist Republic(?), Cyprus, Czechoslovakia, Greece(?), Italy (?), Lebanon,
Nigeria, Norway(?), Romania(?), Syrian Arab Republic, Ukranian Soviet So-
cialist Republic, Union of Sovier Socialist Republics, Yemen Arab Republic, Yugo-
slavia. Sweden would seem to wish to exclude this context as well by its unac-
ceptable, conclusionary definition of what is “international” (in apparent disregard
of U.N. CiiarTer, art, 2(7) consequences for human rights efforts), Sce UN. Doc.
A/AC.160/1 at 32-33,

% It should be noted thar the Nonaligned Group in the Ad Hoc Conunittee
(Algeria, Congo, Democratic Yemen, Guinea, India, Mauritania, Nigeria, Syrian
Arab Republic, Tunisia, United Republic: of Tanzaria, Yemen, Yugoslavia, Zaire and
Zambia) expressed the view that the ban on terrrorism “should not affect the in-
alicnable right to sclf-determination and independence . . . and the legitimdcy of
their struggle, in particular the struggle of national liberation movements, in ac-
cordance with the purpose and principles of the Charter . . " (emphasis added).
Some of the members of the Nonaligned Group seem to actually have taken a
much stronger position elsewhere; see supra note §8 (i, Nigeria, Syrian Arab
Republic, Yugoslavia). Note that a struggle “in accordance with the purposes and

22

TERRORISM

seems merely to athrm that an otherwise legitimate use of force or
overall struggle for self-determination should not itself be consid-
cred as an impermissible terroristic process per se.” With this, the
author must agree. But, then, it would seem that no claim is being
made by cven these states that during such a self-determination
struggle any means of force including terroristic strategies directed
against civilians protected under the Geneva Civilian Convention
is to be permissible in that context. With such a claim, the author
would have to totally disagree and it has already been disclosed
that the end does not simplistically justify any means to that end.
Each claim as to the permissibility of terrorism would have to be
analyzed in terms of the actual context with a comprehensive ref-
erence to: participants, perspectives, base values or resources, situ-
ations of intesaction, strategies utilized, actual outcomes and long-
term cffeors, as well as the goal values involved, impacts upon goal
value realization, and so forth.®® There are a few states which seem

principles of the Charter” would most certainly seck to respect and to ensure
respect for human rights in times of armed conflict (plus general human rights).
See UN, Cnarter, preamble and ares, 1(2) and (3), 2(4), §5(c) and $6.

60 Note that a claim that an otherwise permissible process of political change
should not itself (as a whole be banned Because of its terror impact is far different
than 3 clim that any means utilized during such a process should be legitimate
when they arc analyzed as separate strategies. It seems quite likely that most states
which mention self-determination or national liberation movements wish to claim
only that the overall process should not be impermissible because of some terror
impact, The author notes that the mere accumulation of terror producing strate-
gies that are separately impermissible into a movement should not result in a con-
clusion of permissibility. Thus, the author wishes to reserve judgment on self--
determination processes with the remark that they should not be impermissible per
se because of some terror impact. Each process would have to be examined in
terms of all relevant goal values and the actual context. Contra UN. S.G. Report
A/C6/418 at 7, stating: “The subject of. international terrorism has . . . nothing to
do with the question of when the use of force is legitimate. . " Moreover, because
of the author’s concept of authority and legitimate self-determination (by all par-
ticipants in a freely determined process), see supra, the author finds the remarks
of Czechoslovakia which condemn acts of “individual” terrorism “as a means to
achieve revolutionary aims” quite compatible with his own view. See UN. Daoc.
A/A.C.160/1/Add. 2 at 3, See also UN, Doc.A/AC.160/1 at 3, for the apt state-
ment of Austria that “acts of individual violence should be condemned . . . since
they, by their very nature, infringe upon the right of self-determination of those
peoples whose Governments becoine the object and aim of such terroristic acts
and jeopardize peaccful and constructive relations berween States.” »

61 See, ¢.g., McDoucar, Feuiciano, passing, and supra note 10. See also UN.
G.A. Res, 3166 (XXVIil) (Dec. 14, 1973), adopting the new Convention on the
Prevention and Punishiment of Crimes against Internationally Protected Persons,
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to have specifically claimed that any mcans utilized in such yfself-
determinative process, if not in an elitist attempt to congfol the
idcological ancr political perspectives and events in a givfn social
process—a form of dominance, should be legal; but their uncom-
promising and extreme viewpoints scem thus far to have convinced
no one clse.”

Another related type of claim recently coming nito focus® is
that any means utilized to confront an “aggressor” should be per-
missible or excluded from a ban on terroristic acts of international
significance.*  Of course, there is a well documented international
consensus, inherited and present, that is opposed to such a claim and
in modern times it has been fairly consistently expected that no
exception to the coverage of the law of war should be made on
the basis of the “aggressor” status or “unjust” quality of the actions
of one or more of the partics to a particular armed conflict. Under-
lying this expectation is a recognition that it is often difficule to
determine which party is an aggressor, that without an authori-
tative determination on such a matter each party to the conflict
might refuse to apply the law of war to the nther parties to the
conflict in the context of conflicting assertions and escalating in-
humanity, and that the law of human rights in times of armed con-
flict is designed to assure protection to all noncombatants regardless
of race, colour, religion, faith, sex, birth, wealth, political opinion

including Diplomatic Agents, recognizing that the Convention “could not in any
way prejudice the exercise of the legitimate right to self-determination. . "

62 See U.N. Doc. A/A.C.160/1 and Adds. 1-5; and Ad Hoc Committee Report,
They have left no other feasible interpretation. Included are: Cyprus, Czechoslo-
vakia, Lebanon, Nigeria, Syrian Arab Republic, Ukranian Soviet Socialist Republic,
Union of Soviet Socialist Republics, Yemen Arab Republic, Yugoslavia, Note that
the Union of Soviet Socialist Republics is included here while the Byelorussian
Soviet Socialist Republic is not (surely an oddity) because of the Byelorussian use
of general terms such as movements, opposition and assertion of rights, whereas the
USSR. refers to acts and action (presumably any acts or means within the
struggle, opposition or assertion of rights). More specifically, Yugoslavia refers
to an exclusion of interference “in any way"” with struggles and an approval of the
carrying on of a «ruggle “with all means at their disposal” (similar statements
come from Cyprus, Czechoslovakia, Lebanon, Nigeria, Syrian Arab Republic,
Yemen Arab Republic).

03 Made only by three entities: Czechoslovakia, Ukranian Soviet Socialist Re-
public, Union of Soviet Socialist Republics.

84See UN. Docs. A/A.C.160/1/Add. 1 and Add. 2. Close positions are those
of Lebanon and the Syrian Arab Republic which refer to a situation where a
people is fighting *“to reconquer usurped territories, to drive out an invader,” or
to seek “the liquidation of foreign occupation.”
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or similar criteria and is a law built upon the expectancy of an obli-
gation owed to zll of mankind rather than to the merec number of
participants actualiy involved in the fray.®® Moreover, the goal
values covered in that law are deemed too important to give way
to such a claim and most norms are of a peremptory nature allow-
ing for no derogation on the basis of state status, political or ideo-
logical pretext, nxilita?' necessity or statc or group intercst unless
specifically so stated for a parucular prescription.

Regardless of the final acceptance or nonacceptance of such a
claim in conncction with the efforts to prohibir ir.cernational ter-
rorism in general, it seems clear that in connection with the regula-
tion of terrorism under the law of war such a claim is doomed to
failure in view of the widely shared and inherited expecrations of
the conununity and the important goal values ac stake which provide
a necessary backbone for all human rights.

A third claim of a related nature mighe seck to exclude the con-
texe of a struggle by workers from terroristic regulation.®® Un-
doubtedly the lack of any adherents to this view beyond the Soviet
frontiers will lead to its demise in the general debate. Although a
little more specific than references to “oppressors” and “oppressed,”
this worker struggle exception suffers Kom a similar criterial am-
biguity, though I am sure that the Soviets could call them as they
see them for the rest of us if the community wanted to be left to
such an uninclusive fate. Suflice it to say here that this claim has
never been specifically raised in a law of war context and there
does not seem to have ever been demonstrated any shared policy
reason why “workers” should be allowed to terrorize everyone eise.

A fourth claim of a related nature that has not appeared in recent
general debates on international terrorism, but which has arisen in
the context of efforts to revitalize certain provisions of the law of
war, is that the means employed by insurgent guerrillas in a guer-
rilla war or armed conflict, including the terrorization of noncom-
batants, should be permissible.”” Some have even advocated that in
a guerrilla warfare context all participants should be allowed to
escape the regulation of the law.® Both of these claims are minority

65 See, ¢.8., supra notes 5, 6,9 and 59.

W See U.N. Docs. A/ALC.160/1/Add. 1 and Add. 2. Advocates include: Bye-
lorussian Sovict Socialist Republic, Ukranian Soviet Socialist Republic, Union of
Sovier Sacialist Republics.

67 See supra notes 11-13; and U.N. S.G. Report A/8052 at 56-57 (view of “some
of the ICRC experts”).

8 Sce id.
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viewpoints and both run counter to a customary law and C neva
law which recognize no sweeping exception for guerrillas - guer-
rilla warfare.” Indeed, as disclosed elsewhere by the au ror with
a more comprehensive analysis of the issues .avolved, the law of
war was developed with both a guerrilla warfare and an insurgent/
belligerent power struggle experiential and policy formulative back-

ground; adherence to its norms and goal values will more greatly

assure the fulfillment of human rights, the lessening of indiscrim-
inate suffering, the protection of noncombatants, restraint upon
armed violence, the abnegation of raw power as the measure and
force of social change, a human freedom from inhumane or de-
grading treatment, and the serving of all other policies intertwined
with human dignity and minimum world public order.™

It seems that none of these four types of claimed exceptions will
find community approval for law of war contexts. They are all
extreme forms of attempted exception which seek to exclude a
whole context of violent interaction from legal regulation rather
than to advocate a particular policy for authoritative decisional bal-
ancing or the regulation of all contexts with deference to certain
policies in the case where conflicting pelicies present themselves with
an otherwise relatively equal weight. if the community chooses to
give a strong policy weight in favor of self-determination, for ex-
ample, then that preference should be balanced in terms of actual
context, actual conflicts with other geal values, and the decisional
questions familiar to law of war specialists which are generally
categorized in terms of “military necessity,” “proportionality,” and
“unnecessary suffering.” Where, however, higher preference has
been demonstrated for certain human rights goal values such as the
peremptory Geneva law protections, these preferences should con-
tinue to balance against claimed “self-determination” exceptions to
an applicable ban on terrorism. Thus, one should identify all goal
values at stake in a given context of armed violence and also align
the goal values for decisional consideration in terms of peremptory
goals, higher order goals, lower order goals, etc. (and make these
choices known). This type of approach might well lead to a con-

69 See id.

70 See J. Paust, My Lai and Vietnam: Norms, Myths and Leader Responsibility,
supra note § at 128-146; and J. Paust, Law In A Guerrilla Conflict: Myths, Norms
and Human Rights, 111 Iseacr Yrex. o Human Rigurs (1973). See also UN. S.G.
Report A/7720 at 54-55 and 118-128; U.N. S.G. Report A/8052 ar 56-73, and
{CRC, 1 Basic Texts 15 (Protocol 1, art, 38) and 40 (Protocol 1I, art. 25) (Geneva
Jan, 1972).
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clusion that a specific form of a self-determination process is per-
missible in general even though its outcome is somewhat of a terror-
istic nature, but also lead to a conclusion that within such a self-
determinative process a particular attack on a civilian population is
impermissible in view of the peremptory goal values which regu-
late the means of carrying on any armed conflict. Another con-
clusion that seems possible is that within that general process, con-
flict or struggle, a terroristic attack on “counter” participants of a
military character, in a specific subcontext, can be permissible. This
brings up the final focus for our inquiry—are there any gaps in the
present coverage by the law of war of terrorism in armed conflict?

V. GAPS OR AMBIGUITY IN COVERAGE
A. CLAIMS RELATING TO COMBATANTS

Whether there is a gap in coverage, an unregulated situation, or
an intended exclusion of terroristic attacks on combatants under pro-
hibitory norms of the law of war, a permissible situation, is hard to
say; but it does seem that no coinplete ban on terrorism practiced
against military combatants or military targets when the terror out-
come relates to military personnel presently exists. There are, of
course, general bans on “unnecessary suffering,” the use of poison,
assassination, refusals of quarter, the “treacherous” killing or wound-
ing of individuals, among others regardless of the combatant or
noncombatant character of the intended targer.” These sorts of pro-
hibition will regulate terrorism on the battlefield to a certain extent
in the sense that some terroristic acts will be prohibited and others
will not. Yet, no specific ban on the use of a strategy of terrorism
against combatants specifically appears in the prescriptions as it
does under customary law in connection with noncombatant tar-
gets or under the Geneva Conventions in connection with non-
combatants™ or captured military personnel—prior combatants that
become noncombatants due to capture and control.™

Again, what is authoritatively interpreted as ‘“treacherous” or
“unnecessary” will vary with circumstances and the policies to be

71 See, ¢.g, HC. 1V, art. 23; FM 27-10, paras. 28-34 and 41; and J. Paust, My
Lai and Vietnam: Norms, Myths and Leader Responsibility, supra note §, passint.

72 See, e.g., G.C, arts. 3, 13, 16, 31 and 33; and }J. Picrer, IV CoMMENTARY at
31, 40, 220, 225-226 and 594.

74 See, e.g, GP.W,, art. 17 (prohibiting physical and mental torture or “any
other form of coercion,” etc.).
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served. Somectimes the label “treacherous” will coincide witlf the
use of a terroristic strategy and, thus, result in a legal deciflon of
impermissibility. However, where there is a necessary, and not
otherwise treacherous, terrifying attack on counter military groups,
combatants, the conduct may well be permissible in most cases.
Notably lacking are prescriptions governing terror or even fear
inducing combat tactics uulized against combatants. The 1949
Geneva Convention on prisoners of war does not attach until the
relevant person has “fallen into the power of the enemy” (article
4), in the case of an international armed conflict, or is a person
“taking no active part in the hostilities,” in the case of an armed
conflict not of an international character, (common article 3). The
same applies for “combatants” covered under the Geneva Wounded
and Sick Convention.

History is far too replete with examples of the use of terror
tactics against one’s combatant enemies to support a claim that law
prohibits such conduct entirely or that armies are willing to give
up such a strategy in the context of armed conflict. We have re-
ferred to the remarks of von Clausewitz that favored the use of
terror against civilians for effective control,” and one can imaginc
the lack of restraint which must have then existed upon the use of
terror against combatants. In a recent article, Colonel Neale has
stated that “[m]ilitary terror differs from civil terror whose ultimate
end is control, while the first aims for the physical and moral
destruction of the enemy’s armed forces.” ™ He rather unhesi-
tatingly accepts it as “a legitimate instrument of national policy”;"
and adds that it has been extensively utilized in warfare. To docu-
ment this statement he lists events such as the Nazi V-1 rocket at-
tacks on English cities, the Allied terror-bombing of Dresden, events
such as Hiroshima, Rotterdam, Coventry—all events apparently to
place pressure upon the enemy military elites or overall capacity
in much the same way the Germans attempted in World War 1
to do so for area control—and also states:

Various modern warfare techniques are as terror-inducing as Hannibal's

elephants were intended to be: unrestricted submarine warfare by Germany
in the First World War, the initial use of tanks, napalm and poison gas.™

74 See supra note 21.

16 Col. W, Neale, “Oldest Weapon in the Arsenal-Terror,” Army, Aug. 1973,
at 11, 13.

16 1d. at 11. “Legitimacy” here ‘scems to be concluded more from extensive use
and effectiveness than from any analysis of actual perspectives.

1 Id. ar 13-14.
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Terrifying weapons probably have been used throughout history
for a terror impact in addition to normal military use,’ just as
the ancients played upon psychological predispositions when they
utilized new weapons, tactics or means of dress and deception. A
17th Century Dutch jurist (Zouche) posed the question whether
“the superstition of enemies may be used to their hurt?,” and appar-
ently added the following passage to mark his approval:

Philip, King of Macedon, crowned with laurel his soldiers when they were
about to fight against the Phocians, because the Phocians had despoiled the
temple of Apollo, and so would be terrified at the sight of that god’s own
leaf. The device succeeded, for they at once turned their backs, were cut
down, and gave the King a bloodless victory . . . Gentilis says there is no

reason why advantage should not be taken of the superstition of ene-
mies, . .70

Ever since the time of the ancients, the practice of instilling panic
in the enemy so that his forces can be cur down has persisted, and
no legal distinction exists between the killing of the fighting or
the fleeing soldier unless in a specific context it would be rather easy
to capture him. But another 17th Century Dutch jurist Grotius,
sought to draw a distinction between those still fighting and the
captured with the following passage on the killing of those who
are captured or willing to surrender:

_ Exceprions, by no means just, to these precepts of equity and natural .
justice are ofren alleged:~Reraliation: —the necessity of striking terror:— .
the obstinacy of resistance. It is easily seen that these are insufficient argu-
ments. There is no danger from captives or persons willing to surrender;

and therefore, to justify putting them to deach, there should be antecedent
crime, of a capital amount, . .80

By the 18th and 19th Centuries, the distinction by Grotius was
fairly well accepted, although one text writer, while criticizing an

ﬁarlier practice, actually raised a claim that would be seen again as
e stated:

78 One is reminded of the earlier use of the cross-bow, arbalist, harquebus,
musker and poison gas, and their subsequent condemnation. See, e.g., Maine,
INTERNATIONAL LAw 138-140 (2 ed. 1894); and C, FeNwick, INTERNATIONAL LAw
667 (1965).

M R. Zouce, AN ExrositioN oF FeciaL Law aND PROCEDUBRE, OR OF THE Law
Berween Nations, ano Questions CONCERNING THE Same 175-176 (Holland 1650;
CE.LP. ed,, ]. Brierly trans. 1911).

81l H. Gromivs, De Juse Beuu er Pacs 222-223 (W. Whewell trans.
1853). See also J. Paust, My Lai and Vietnam: Norms, Myths and Leader Re-
sponsibility, supra note § at 129, and authorities cited,
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In ancient times an invading army, to inspirc terror, sought the cafficst
opportunity of displaying its severity. The staughter of those w
out was vindicated on the ground that destroying one garrisonfvithout

mercy might prevent others from resisting, and so save the cftusion of
blood 8

‘ Today, Che Guevara has written of the use of terror against
‘ M ’ g .
point men,” the lead elements of a military unit on the move:
lt_is very ifnportant as a psychological factor that the man in the vanguard
will die without escape in every battle, because this produces within the

cnemy army a growing consciousness of this danger, until the moment
arrives when nobody wants to be in the vanguard.s2

Moreover, in stressing the psychological impact of a guerrilla am-

ﬁush b}xt blurring the distinction made by Grotius and present norms
€ writes;

After causing panic by this surprise, he should launch himself into the
fight implacably . . . Suiking like a vornado, destroying all, giving no
quarter unless tactical circumstances call for ir, judging those who must
be judged, sowing panic among the encmy combatants, . 83

Also of recent import has been the practice of armies in combat
in utilizing strategies aimed at inducing psychological states of fear,
anxiety and terror by such methods as: using silencers on weapons
for night sniping, using night barrages of fire or intermittent firing
for such purposes, calling out to enemy encampments at night, using
loudspeakers at night to threaten or play upon enemy superstitions
such as fear of death—death moans, usin‘g intermittent silent periods
between attacks upon enemy positions, using boobytraps—or any
ma;enal or weapon—for such purposes, mutilating the dead or
dying—strictly prohibited by customary law and Geneva law—tor-
turing detainees for information or any other purpose—strictly
prohibited by Geneva law—attacking all scouts or troop outposts—
or any particular location or functionary—for such a purpose, playing

81 J. MacQueen, Cwier Points IN THE Laws oF War anp Neutraury 1-2
(London 1862). This claim of the ancients is close to a claim of military “ncces-
sity” and seems to have been followed by Clausewirz, many of the WW 1 and WW
Il German military officers if not as well by Allied air commanders, and US.
General Sherman in a somewhat different style. See supra notes 20-22; and E.
Strowerr, H. Mungo, INtERNATIONAL Cases 172-173 (1916).

82 Cue Guevara, Guerrita Warrane 65 (J. Morray trans. 1969). Sce also
id. at 10-11, 16-19, 85, 93-94,

_831d. at 36. Included in his “judging” of those “who must be judged” are
claims for summary cxecution and assassination with terror outcomes of military
advaqtage. See id. at 16, 18-19, 29, 85 and 93-94. Of course, summary execurions,
assassinations and “giving no quarter” are strictly prohibited by the law of war.
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“cat and mouse” with an enemy unit readily subject to capture
or quick annihilation, spreading false rumors of disease or other
calamitous events in order to force a panic or surrender, threaten-
ing to summarily execute captured encmy personnel or armed
“resisters” and sabatours—something that would be strictly pro-
hibited by Geneva law~threatening other types of reprisals against
persons protected by the Geneva Conventions—something that would
be equally prohibited—including threatening to maltreat captured
relatives or friends or ‘“‘sympathizers” of enemy personnel or causes,
and uses of massive fire power against enemy combatants for such
purposes. Terrifying a combatant through conduct which is other-
wise prohibited presents no problem for legal decision—it remains
prohibited. Terrifying by threatening to do something which would
be prohibited if the threat were carried out should be viewed as
impermissible, as is the case under general efforts to prohibig threats
and attempts under a general Convention on terrorism, since the
policies behind the specific prohibitions would seem better served
by such an approach; but there have been no actual cases or le_gal
principles of such a specific character known to the author outside
of the argument here. The remaining question—is everything else
directed at combatants to be permissible or are there cases where
the serving of goal values requires some restrictions on the use of
terror against combatants by other combatants?® Only the com-
munity can provide the ultimate answer, but perhaps a proper
deference to the principles of “necessity,” “proportionality,” “un-
necessary suffering,” and humane treatment will leave little else for
regulation except where a specific conserisus develops concermng
the proscription of a specific type of strategy.

B. CLAIMS RELATING TO NONCOMBATANTS

Another area for policy consideration involves the use of terror
tactics against noncombatants which are not in the actual control
of the precipitator armed force.®> As mentioned before, the custo-
mary law had developed principles prohibiting the atrack, by any
means, upon noncombatants per se, but intervening practice of aerial

8 Note that attacks upon combatants by those without a recognizable uniform
or insignia is already prohibited under the law of war. See, e.g,, J. Paust, My Lai
and Vietnam: Norms, Myths and Leader Responsibility, supra note 5 at 131-13§
and 141, and references cited; and supra note 70,

85 Of course, attacks upon noncombatants that are already in the actual control
of the attacking military force (detaining power) is specifically prohibited in all
contexts,
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warfare left a gap in the prohibition in the context of a total
Much of the prior expectation has since been recaptured an
are underway to specify this prohibition in greater detgff in the
new Geneva Protocols being formulated, but it would scem that
the community cannot be too repetitive in articulating its perspec-
tives on this matter if it wants to guarantee an expectation that no

noncombatants can ever be the intended object of a terroristic .

attack. Presently, during an international armed conflict, Article
4 of the Geneva Civilian Convention generally precludes from the
coverage of Article 33, which prohibits all forms of terrorism, those
persons who are not “in the hands of " a capturing power.*” Articles
13 and 16, however, are much wider in coverage since they apply
to the whole of the populations of the parties to the conflict; but for
a terroristic strategy to be specifically prohibited there, it would
seem to have to involve certain types ofP participants therein men-
tioned as either instrumental or primary targets: (1) those “exposed
to grave danger,” (2) wounded, (3} sick, (4) infirm, (5) expec-
tant mothers, (6) shipwrecked, (7) children under the age of fif-
teen who are orphans or who have been separated from their
families as a result of the war, and (8) members of a hospital staff
protected under Article 20 or medical units.®® In the case of a con-
flict not of an international character, common Article 3 of the
Geneva law undoubtedly prohibits any terroristic attacks upon any
noncombatants, captured or not,* but even here a specific prohi-
bition such as the one contained in a new ICRC Draft Protocol
would seem helpful *

The next area for consideration involves the problem of “inci-
dental” or “unintended” and unforeseeable terror. This problem
can arise where an attack upon a combatant group would otherwise
be deemed permissible, but the situation for consideration involves
the close proximity of noncombatant personnel to legitimate military
targets or combat operations. Generally, it can be stated, the pres-
ence of civilians in close proximity to a military target does not
render the area immune from aerial or ground attack and uninten-
tional suffering resultant from the proportionate engagement of that

86 See . Stowell, supra note 34; and J. Paust, The Nuclear Decision in Worki
War H--Truman’s Ending and Avoidance of War, 8 INT'L Lawyer 160 (1974),

87 See J. Paust, My Lai and Vietnam: Norms, Myths and Leader Responsibility,
supra note § at 148,

88 See J. Paust, Legal Aspects of the My Lai Incident, supra note 34 at 145-149.

3 See J. Picter, 1V ComMENTARY at 31 and 40.

90 See also UN. Doc. A/A.C.160/1/Add. 1 at 4 (reply of Canada).
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target is not a violation of the law of war.®* This is usually care-
gorized as “incidental” terrorism or suffering, t?ut is all “mmdenta!"
terror among noncombatants, which is something that to a certan
extent seems to occur in all armed conflicts, to be totally banned,
frecly allowed or to be analyzed by community decision makers in
terms of actual context and the impact upon shared goal values?

Sir Lauterpacht, in commenting on the gap in the c?mplcte legal
proscription of the attacks upon noncombatants which occurred
during World War I, had stated that civilians per se must never
be targets and that “indiscriminate” attacks were outlawed, ‘/b_ut
that in the context of World War 1I there may have been a dis-
tinction between these impermissible acts and the bombing of
“civilian centers” for imperative military objectives “in an age
of total warfare.” He also made a distinction between the per-
emptory prohibition of “intentional terrorization—or destructlon-’—’
of the civilian population as an avowed or obvious object of attack
and induced terror which is “incidental to lawful operations.” *2
Close to this claimed distinction, and with a differcnt interpretation
of what is “incidental” that is more akin to von Clausewi;z, Gll.e-
vara and Soviet ideology, is a remark from the early Spanish jurist
Suarez that:

. . innocent persons as such may in nowise be slain, even if fhe punish-
ment inflicted upon their state would, otherwise, be decmed mafiequme;
but incidentally they may be slain when such an act is necessary in order
to sccurc victory . . . the case in question involves both public suthority and
a just cause.93

What is merely “incidental” to lawful military operations is a
key question which should be approached with a comprehensive
map of policy and context. Otherwisc the community will be
drawing fine conclusionary lines between attacks on populations
per se and population “centers,” or between “‘intentional” terror

91See, e.g, G.C, art. 28; J. Picter, IV CommenTary at 208-209; FM 27-10,
paras. 40-42; H. DeSaussure, The Laws of Air Warfare: Are There Any?, 23 Navar
Wanr Covrre Rev. 35, 46-41 (1971); T. Tavior, NuremBeac AND VIETNAM: AN
American Tracepy 141 (1970); and J. Paust, My Lai and Vietnam: Norms, Myths
and Leader Responsibility, supra note § at 150,

92Sec H. Lauterpacht, The Problem of the Revision of the Law of War,
supra note 26 at 365-369.

93 8ee also T. Bary, J. Morcan, War: lts Conbuct AND Lecar Resurts 176
(London 1915), citing the German jurise Holtzendorff for a claim that the Ievy.eu
tnasse should be granted pw protective status upon capture “unless the Terrorism
so often mecessary in war does not demand the contrary.”
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and foresceable “incidental” terror, in a manner unresponsi ¢ to
all community values. It is assumed that Professor McDougal and
others would approach the question this way, hut it is not clear
whether they would now ban outright the “incidental” population
terror utilized to coerce state political elites (or is such ever merely
“incidental” to a military objective when utilized as an essential
component of the process?)® Today, even if the community out-
laws all attacks on population “centers” (we still seem to be hostages
in a nuclear balance), this question of “incidental” terror in armed
conflict seems unavoidable,

Additionally, this type of distinction, as stated before, points to the
need for a greater clanification by the community of the goal values
it wishes to protect in this and related contexts, and to the need for
a more useful ser of decisional criteria than the mere conflicting
conclusions of intended “object of attack” nr “incidental” terror.
Words that have appeared in recent debates and studies on the
general question of international terrorism such as “innocent” or
“indiscriminate” seem to evince a groping for a similar legal dis-
tinction between direct attacks upon noncombatants, attacks upon
combatants and indiscriminate uses of armed violence. The use of
the word “innocent” in reference to targeting or needed protection
has permeated recent governmental statements on the general ques-
tion of international terrorism.”® It is not clear at all, however,
whether states had actually intended to hinge the question of per-
missibility on such a nebulous concept and its implied opposite:
“guilty,” with its potential for a greatly divergent moral, political
and other ideological content as well as summary decisional pro-
cedures, generally of a simplistic nature. Most likely, the word has
merely been repeated from the use made in the Secretary General’s
Report on Terrorism. Such a copying is dangerous unless the com-
munity is changing its perspcctives on the above matters. The word
“innocent,” again, is fraught with human rights problems connected
with the prohibition under the law of war of summary executions
and related prohibitions under general human rights law of the
denial of a fair trial.®

M See McDouean, Feuciano at 657-658; bur compare id. av 80 n.195 and
660 n. 421 with id. at 668.

9 The use of the word “innocent” appcars in some 39 of the 55 replies made
to the Secretary General by August 1973 or contained in the A4d Hoc Committce
Report of September 1973.

%6 For relevant legal norms see, e.g., G.C, arts. 3, §, 22, 33, 71 and 147; GP.W,
arts. 13, 82-108 and 130; FM 27-10, paras. 28, 31, 78 and 85; and United States v.
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A much less extensive use of the word “indiscriminate” appears
in the general debate and no clear consensus as to its criterial value
appears,” but it is at least a word of some use and with an historic
underpinning in the type of decisional distinction made in connec-
tion with discriminate attacks upon combatants and attacks made
with litele or no effore to distinguish between combatants and non-
combatants or between permissible and impermissible targets, 1f
we consider the normative content of the law of war and te in
words such as “object of attack,” “incidental,” and “‘indiscrimi-
nate,” we at least have some identifiable goal values and criteria for
arriving at a more rational and comprehensive decision in cases jn-
volving terror outcomes and effects outside of the intended arena
of interaction or outside of the permissible targets, especially if
we include in such a consideration the general principles of J)ropor-
tionality, humane treatment and unnecessary suffering including the
requirements of protection and respect for persons protected by
Gceneva law. Most likely, the use of phrases such as states and
persons “not directly involved” in the conflict, persons “uncon-
nected with—or not responsible for—the basic cause of the griev-
ance,” and “third states” is connected with an attempt to make a
criterial distinction of a similar nature (and not just a self-protec-
tive apathy).” It is most difficult, however, to relate the use of
such phrases in the early commcats of states on the general prob-
lem of international terrorism to some implied geographic, “guilt,”
or involvement criterial distinction in connection with terroristic
prohibitions under the law of war. Most of the comments are short

List, 11 TW.C. ac 1253 and 1270. Sec also J. Paust, My Lai and Vietnam: Norms,
Myibs and Leader Responsibility, supra note S at 138-139 on the potential for
human disastzr and massacres inhesent in the use of such ambiguous criterial refer-
ences as “innocent.”

9 The use of the word “indiscriminate” appears in some 7 of the 55 replies
made to the Secretary General. See UN. Doc. A/AC.160/1 and Adds 1.5, In-
cluded here are: Federal Republic of Germany, France, Israel, ltaly, Norway,
Romania and South Africa.

98 See id. Included are: Austria (particularly countries which have nothing
to do with the conflict), Bazbados (third States), Belgium (Third states having no
connection with the state of war), Canada, Czechoslovakia (“unconcerned” persons
re: political or other motives), Federal Republic of Germany (“not involved” in
the conflicts), Iran (persons “unconnected with—or not responsible for—the basic
cause of the grievance”), Ireland, Italy (particularly persons with “no link” and
arenas “beyond areas of tension”), Netherlands (concentrate on those “not parties”
to a conflict), Norway (soncentrate on acts against third stare), Yugoslavia (acts
“outside the areas of belligerence™). '
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and vaguc, perhaps intcntionally sa, and do not seendto consider
the law of war.

V1. CONCLUSION

It can be stated that in future cfforts by states to articulare an
authoritative distinction between permissible and impermissible tec-
ror of an international nature, some efforc will have to be made to
consider the existent norms and expectations articulated under the
law of war and the gencral law of human rights. Already the law
of war prohibits terroristic attacks dirccred at noncombatants, but
there are several questions which seem to require greater attention
and a more detailed set of decisional criteria for a more rational and
policy-serving community effort. Some of these questions involve
the distinctions to be drawn in the case of terroristic attacks upon
combarants, criterial distinctions in conncction with the problem of
“incidental” or ‘‘unintended” terror, and the general question of
definitions and broad exclusions.

Broad exclusions from the legal regulation of conduct in certain
contexts such as self-decermination struggles, struggles against ag-
gressors, workers struggles or guerrilla warfare would be extremely
unwise and contrary to general trends and expectations which relate
to thc development of a more inclusive rcf}::rrent to authority, a
more interdependent and cooperative world community, and’ the
quest for human dignity and a minimizing of armed violence. Man-
kind simply cannot afford to leave wholc areas of the most violent
of confrontations outside of the regulation of law and the broad
demand for human dignity.
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PROOF OF THE DEFENDANT’S CHARACTER%*
Lieutenant Colonel Richard R. Boller**

The subject seems to gather mist which discussion serves only to thicken,
and which we can scarcely hope to dissipate by anything further we
can add.!

INTRODUCTION

Judge Hand's statement must be the result of the sense of frustra-
tion one encounters in attempting to reconcile the myriad of con-
flicting rules that govern the presentation of character evidence.
In no other area of the law of evidence are questions of basic
relevancy faced more frequently than they are when dealing with
character evidence. This is true because character evidence, as it
is most frequently employed, is circumstantial in nature and re-
quires the fact finder to draw certain inferences and arrive at con-
clusions based on those inferences.

Confusion results from the interuse of the terms c¢haracter and
reputation. The two are not synonomous: character is what the
man is; reputation is what he is thought to be. Thus, it is conceiv-
able that a man of poor character may cnjoy a splendid reputation
and the converse might also be true. o

Many of the current rules which govern the admissibility of
character evidence were in use in the carly 18th century. These
rules are not always based upon logical or relevant considerations,
but are sometimes the result of extrinsic factors. The most rele-
vant types of character evidence are frequently‘inc':apal‘)le of use
because they are too probative’ and the old maxim “actions speak
louder than words,” though still logically valid, is not followed
when proving character. An accused’s past acts whether good or

L

® The opinions and conclusions presented herein are those of the author and
do not necessarily represent the views of The Judge Advocate General's School or
any other governmental agency. L

**JAGC, US. Army; Staff Judge Advocate, US. Army Training Center &
Fort Polk, Fort Polk, Louisiana; B.A., 1959, LL.B., 1961, Drake University; Member
of the Bars of lowa, the US. Court of Military Appeals and the United States
Supreme Court,

! Nash v. United States, 54 F.2d 1006, 1007 (2d Cir, 1932) (Judge Learned Hand
referring to character evidence). o

2See generally, Faulknor, Extrinsic Policy Affecting Admissibility, 10 Rur-
Gers L. REv, 574, 584 (1956).
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