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PREFACE 

This report is the result of an in-depth audit of 

the profit-making long-term care facilities operating 

in New York State. The investigation was conducted by 

this office under Section 63 (8) of the Executive Law. 

It summarizes the activity of our office in this 

area. It is based on an audit and investigation of 

these homes for the period 1969 - 1975. 

These audit findings of profit-making long-term 

care facilities total $63,136,249* in overstated expense 

claims. These claims have cost the State $42,600,000 in 

Medicaid overpayments. 

As of August 1978, we became the Medicaid Fraud 

Control Unit for New York State. This expanded jurisdic-

tion will necessitate a reorganization of the operations 

and staff of this office to meet the needs of our new 

responsibilities. We will continue to monitor both profit 

and non-profit nursing homes, investigate charges of 

patient abuse as well as pursue our adult home inquiry. 

However, hospitals and ambulatory care providers (doctors, 

Medicaid Mills, clinics, laboratories, pharmacies) will 

be the primary focus of our activities. A majority of 

Our staff will be phased into these investigations. 

*This figure is exclusive of any audit findings of these 
facilities made by the New York State Department of Health. 

- i -



TABLE OF CONTENTS 

PAGE 

PREFACE I 

HISTORICAL BACKGROUND 1 

7 

AUDIT FINDINGS 

A. THE AMOUNT OF OVERPAYMENTS 15 
B. GETTING THE MONEY RETURNED 

SPECIAL ASPECTS OF THE INVESTIGATION 

A. THE TEAM APPROACH TO INVESTIGATIVE AUDITING 29 

B. THE DIFFICULTIES IN OBTAINING FINANCIAL 
RECORDS 32 

C~ TYPICAL SCHEMES 35 

CONCLUSIONS 51 

ApPENDICES 

A. ~EGISLATIVE PROPOSALS 59 
B. L9NG-TERM CARE FACILITIES UNDER INVESTIGATION 63 
C. CHART OF RECOVERABLE MEDICAID FUNDS 65 



HISTORICAL BACKGROUND 

At the end of 1974, New York State was in the midst 

of one of the largest scandals in its history. An 

aggressive media exposed to public view what the State 

Government for years had been unable or unwilling to 

see: the Medicaid-supported nursing horne industry had 

become the horne of too many ruthless profiteers whose 

activities have unfairly maligned the many honest 

nursing horne operators in the state. Helpless, sick 

and elderly patients were being treated in a manner that 

belonged in the pages of a Dickens novel, not in the 

real life of 20th century New York State. 

In the first major act of his new administration, 

Governor H~h L. Carey decisively ended the years of 

Government neglect and indifference that had permitted 

the corrupt misuse of taxpayers' dollars. With the 

active cooperation of Attorney General Louis J. Lefkowitz, 

on January 10, 1975, he directed the formation of the 

Office of the Special Prosecutor for Nursing Homes, Health 

and Social Services. In addition, he created a Moreland 

Commission and appointed a distinguished lawyer, Morris B. 

Abram, as its chariman. The Governor's mandate was simple: 

root out the corruption in nursing homes. An aroused 
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legislature provided the funds the Governor requested, 

and this office began an immediate investigation into 

nursing home conditions. That investigation gave initial 

priority to the profit-making nursing homes where scandals 

were exposed. But non-profit facilities are also under the 

scrutiny of this office and are investigated where appropriate. 

The Special Prosecutor's investigation had two basic 

tasks. First, a large number of apparently corrupt prac

tices had already been identified. It was necessary to 

answer the following questions: 

Could these crimes actually be proven and just 

punishments imposed? 

Could the complex financial manipulations 

uncovered by the media be untangled and their 

elements documented and detailed in a way that 

would stand up in a court of law? 

Second, an inquiry had to be conducted in order to 

determine how far these fraudulent practices had penetrated 

into the industry. The publicly notor.ious individuals 

owned but a small portion of the more than 300 proprietary 

nursing homes. Tfiese homes in 1975 were receiving over 

half a billion dollars a year in Medicaid funds. Prior to 

1975, despite the repeated pleas of the Department of 

Health, the Bureau of the Budget had allocated only enough 
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funding to support a staff of 16 State auditors to scrutinize 

the use of that money. For all intents and purposes, it 

had been open season on the public purse. 

By the end of 1975, this office was pursuing over 40 

investigations. The results conclusively established that 

the misuse of public funds had spread far beyond a few highly 

publicized individuals. Every facility investigated in that 

first year had obtained Medicaid overpayments. 
I 

What would it take to clean up the industry? And what 

could be done to prevent a recurrence of such abuses? 

This office set forth its answers to those questions 

in its First Annual Report to Governor Carey at the beginning 

of 1976. Only an investigation commensurate with the size of 

the problem would provide the public with a meaningful 

guarantee that fraud would be ended. Since the problem 

apparently encompassed the entire profit-making nursing home 

industry, it was our belief that the entire industry's past 

conduct should be reviewed for evidence of fraud. This would 

involve an audit of all cost claims submitted by industry part-

icipants between 1969 and 1975, with whatever backup 

investigation was required. Such a review, at its con-

elusion, it was hoped would leave a nursing home industry 
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where there would be no successful past frauds and no 

reimbursement rates infl ;ed by overstatement of past 

costs, to compromise the State's revitalized regula1t::ion 

of health care. It would also leave the State with a 

cadre of investigative personnel who, trained in industry 

practice and familiar with the usages of fraud, could 

successfully conduct an ongoing fraud prevention program. 

To the people of this State, this proposal meant 

even more. New York State would be given an opportunity 

to meaningfully address the problems of rising health 

care costs. The ramifications of these findings would be 

far reaching in determining the actu~! costs of health 

care. 

This proposal also promised considerable relief to 

New York's long suffering taxpayers. Millions of tax 

dollars lost in Medicaid overpayments would be identified 

for public recovery. From the results of our first year 

of investigation, this Office projected that it would 

identify Medicaid overcharges approaching $70 million. 

Governor Carey enthusiastically approved this 

proposed inquiry. In January, 1.976, he submitted a 

request to the State Legislature for a funding increase 

- 4 -



to provide the necessary legal, audit and investigative 

staff for this office. On April 12, 1976, the Legislature, 

acting with consistent responsibility, approved Governor Carey's 

request in special enabling legislation.* 

That legislation ensured maximum possible coordination 

of this office's investigation with the Department of Health. 

On May 12, 1976, we began the ta~k of recruiting the additional 

146 staff positions provided by the Legislature. As rapidly as 

staff became available, they were funneled into investigative 

work. 

Today the investigation of the past financial dealings 

of New York's profit-making long-term care facilities is nearing 

completion. Investigation of 85 facilities must be completed, 

a substantial number of criminal indictments remain to be 

carried through the court l3ystem and many civil recovery actions 

remain to be completed. 

The following report details what has been accomplished so 

far, how the original goal of the investigation has been met, 

and what the implications of this massive investigation are 

for the future. 

*Chapter 118 of the Laws of 1976. 

- 5 -



~~~~~~~~~--~~~~~~~~~~------

SCOPE 

In April of 1976, when this office was formally 

directed to investigate the past financial dealings 

of all profit-making nursing homes, the industry 

consisted of 312 facilities containing a total of 

38,131 patient beds. This office used those figures 

in developing its projections in the First Annual 

Report as well 3S i~s proposal for the staffing of this 

investigation. 

But as we gained experience in 1976, it gradually 

became apparent that an investigation of nursing homes 

had to include the other component of the long term 

care industry, Health Related Facilities (HRFs).* 

Many operators of profit-making nursing homes 

also operated health related facilities. Those situations 

included 76 combined facilities, containing a nursing horne 

* There are two types of long term facilities: nursing 
homes which offer round-the-clock nursing care, and 
HRFs which offer nursing assistance as needed on a 
regular periodic basis. Legally, the two types of 
facilities are described as residential health care 
facilities [See N.,Y. Public Health Law Sec. 2801 (3) 
(McKinney 1977)]. 

It should also be noted that the term profit-making 
nursing horne or facility is identical with the phrase 
proprietary nursing horne or proprietary facility. 
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and an HRF in a single operation. Investigation 

also revealed that, out of 17 freestanding HRFs, 15 

were financially connected to nursing home operators. 

The result was that out of a total of 93 profit-making 

HRFs, only the owners of two of these facilities were 

not involved with nursing homes as well. 

In view of this widespread connection, it would have 

been naive and inefficient not to investigate an operator's 

health related facilities at the same time as his nursing 

home activities were under scrutiny. Many of the operator's 

financial transactions could not be unraveled until they 

were allocated between these two operations. Moreover, 

it soon became apparent that the similarities in operation 

and reimbursement, along with a similar lack of enforcement, 

had induced the same fraudulent practices in HRFs as in 

nursing homes. 

Thus, the investigatjon of pruprietary nursing homes 

became an investigation of all proprietary long-term health 

care facilities. The 93 proprietary HRFs containing 11,610 

patient beds were a very substantial increase. in investi

gative work load. 
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Th~3 inclusion of closed long-term care facilities 

in this investigation accounts for the other substantial 

increase in the scope of this project. 

Betwleen Januar.y 1, 1974 and January 1, 1976, 75 

long-term care facilities closed in New York State.* 

While these facilities were no longer receiving Medicaid 

reimbursement, immediate investigation \I)'ould enable the 

State to assert its rights by whatever fraud prosecution 

was appropriate, and by identifying and recovering 

whatever public monies they had wr.ongfully received. A 

numbel:.' of closed facili \..ies had been investigated in 1975 

and proved to be some of the worst Medicaid offender:s. 

It was, therefore, decided to immediately review all 

investigative materials available on closed homes to 

determine if a full investigation was ,justified. Of the 

75 facilities closed during the 1974 to 1976 period, 

investigations were ultimately undertaken of 25 facilities. 

In addition, 17 investiga~ions of facilities closed before 

1974 were undertaken on the basis of complaints and other 

investigative information. 

*The health care j,ndustry is, of course, a changing one 
with facilities op~ning and closing on a regular basis. 
For facilities closing after January 1, 1976, the policy 
of the office was to routinely investigate them, on a 
priority basis, since the possibility of such facilities 
being in receipt of Medicaid overpayments was substantial. 
Facilities opening after January 1, 1976, presented a 

- 9 -



i 

: . 

'. 
I, 

Overall, the investigation was originally meant to 

encompass the past affairs of 312 profit-making nursing 

homes. In its final scope, it expanded to encompass the 

following 371 profit-making long term care facilities. 

236 Freestanding nursing homes 

76 Combinations of a nursing horne 
and a health related facility 
tied into a single operation 

17 Freestanding open health related 
facilities 

42 Long term care facilities no 
longer operating 

371 Total 

From this total, 28 facilities were considered to be 

unhecessary or inappropriate for investigation. In many 

i~s~anbes these facilities had received either no Medicaid 

payments or Medicaid payments in such small amounts that 

without ~y clear suspicion of criminality, there was no 

reason to undertake the effort. Ultimately, this project 

included 343 profit-making long-term care facilities. 

different problem. They had a limited cost history and had 
riotparticip~ted in the historical period of industry-wide 
abuse this investigation was seeking to clean up. These 
facilleies were not included in this report, but, of course, 

< ar'e part of our ongoing investigation. 
. Ov~rall, since 1976, 81 profit-making long-term care 

faciliti~s have closed and 37 facilities have opened. 

~ . . 
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This investigation reviewed the reimbursement claims 

submitted by each long-term care facility for the period 

1969-1975. To understand why this period was selected, 

it is necessary to understand the functioning of the 

reimbursement system. 

New York!s reimbursement system is what is called a 

prospective system. That is, costs incurred in one year 

are projected forward to set the reimbursement rate two years 

later. 

An example of how the 1978 rates were set will illustrate 

how the reimbursement system works. Each nursing horne submitted 

in the first quarter of 1977 a cost report containing its claimed 

expenses for the year 1976. According to State Law,* sometime 

during 1977 that cost report must be audited by the Department 

of Health. Following the Department's audit, the adjusted 

costs are then used to calculate the 1978 rate. Essentially, the 

1976 costs are multiplied by an inflation factor, to adjust the 

1976 costs for the price jncrease between 1976 and 1978. A 

factor for profit percentage on equity is then added on.** 

The total figure is then divided by the total of 1976 patients 

days in the facility. That produces a rate per day, per patient 

for the 1978 daily rate that the State will pay for each patient 

day in the facility. 

* New York Public Health Law, Section 2803 (1) (b) [McKinney 1977] . 

** Historically, the profit percentage on equity has ranged from 
8.5% to 11%. 
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A number of specific features of the reimbursement 

system such as adjustments for specific expenses, like 

labor settlements, have been excluded from this 

simplified discussion, but they do not change the 

essential fact about the reimbursement system: the 

reimbursement for any particular year is based on the 

expenses reported in the year two years prior to reim

bursement. 

From an investigative viewpoint, this means that 

to investigate the money received in 1976, you have to 

review the expenses claimed in 1974. It, also, means 

that if a false submission is made in early 1977 on 

the cost report for 1976, that submission in itself does 

not constitute a larceny. The larceny will not be 

completed until the State makes a Medicaid payment in 

reliance on those figures, over a year later in 1978. 

4 Thus, this investigation began in 1976 and was 

concerned with the past conduct of the industry. The 

1976 payments were based on 1974 costs. The applicable 

Statute of Limitations bans prosecution for larceny and 

other related felonies after five years, so any payment 

received prior to 1971 was protected by the Statute of 

Limitations. The 1971 payments were based on 1969 costs. 
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This defined the period of investigative concern as 

the financial transactions for the years 1969 to 1974. 

As this inquiry extended into 1977, 1975 cost claims were 

also brought under scrutiny in a number of instances. 

Out of the 343 profit-making facilities within the 

scope of this investigation, we have now completed fact-

finding reports in 258 instances. 

To date*, 109 operators and employees at 91 different 

facilities have been indicted for Medicaid fraud and related 

crimes. The cases against 81 of these defendants at 68 such 

facilities are ·now completed, with a record of 72 convictions, 

2 acquittals and 7 dismissals.** 

Of the remaining 85 facilities where fact-finding must 

be completed, 56 investigations are currently in progress, 

including nine that have already resulted in indictments, 

largely for illegal kickbacks to vendors. Of these 56, the 

audit work is done in 33 cases. What remains is purely 

investigative, to determine whether willful fraud was involved. 

In the remaining 23 cases, the audit element of the investi-

gation, also, must be completed. In most of the latter cases, 

unusual litigation delays in obtaining books and records have 

prolonged these investigations. Twenty-nine investigations 

*As of December 1, 1978. 

**Overall, this office, as of December 1, 1978, has indicted 
147 individuals. And out of 109 completed cases! we have 
94 convictions, 8 dismissals and 7 acquittals. 
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remain to be initiated. Thes:e are, in a majority of 

instances, lower priority cases. 

The results of this investigation are startling. 

Our audit findings have identified $63,136,249 in cost 

overstatements by proprietary nursing horne owners which 

document the fact that fraud is a hidden factor in the 

State's health care costs. 
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AUDIT FINDINGS 

A. THE AMOUNT OF OVERPAYMENTS 

The $63,136,249 in overstatements includes $54,599,008 

in findings in the 258 cases where fact-finding has been 

completed and $8,537,241 of findings in the 33 cases where 

fact-finding is continuing, but audit work is completed,. 

There are 52 remaining facilities in which the audit 

work remains to be completed. There will be additional 

audit findings in those facilities. However, it would not 

be possible to do anything more than roughly estimate 

their value at this time. For that reason, this report 

does not include any amount of findings for those facili

ties. Thus, the total $63 million in cost disallowances 

should be regarded as a minimum figure. 

What. is the va1ue of these findings to the State in 

terms of actual Medicaid payments? 

At the end of 1975, in the Special Prosecutor's First 

Annual Report to Governor Carey, this office estimated an 

investigation of all profit-making nursing homes would 

produce savings to Medicaid of approximately $70 million. 

That estimate compares to the actual results of the 

investigation as follows: 

First, the $63+ million in overstated expense claims 

has cost the State $42,600,000 in Medicaid overpayments. 
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This money should be available for recovery by the State. 

In fact, part of it has already been recovered. 

Second, the overstated expense claims have inflated the 

cost ceilings used by the State in the years covered by this 

investigation. Recalculating those ceilings would save the 

State a substantial sum. A precise calculation was beyond 

the scope of this investig'ation, but the total potential 

savings on the basis of initial calculations could approach 

$10 million for the years we audited. 

Third, many overstated expense claims have a prospective, 

as well as an historical, impact on the Medicaid reimbursement 

a .facility receives. The precise impact is impossible to cal

culate because it will depend on what specific guidelines are 

used for property reimbursemtmt. This office has projected 

a possible saving of $33 million. This saving is the result 

of our audit adjustments to property and mortgage interest 

based on the current system of reimbursement. 

This significant dollar value assigned to projected savings 

is due primarily to the compounding effect of interest over a 

predetermined number of years. For example, if the value of 

a building and the mortgage thereon is determined to be over

stated by $100,000 and that $100,000 is financed over 30 years 

at 10%, the result would be a projected overstatement of 

$315,929 (over 20 years -- would result $231,607; over 

25 years -- would result $272,613). 
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Each of these three items is dicussed in detail 

below. 

1. Reimbursement is not on a dollar-for-dollar 

basis. The direct impact of the disallowance o,f expense 

claims on Medicaid payments will vary from facility to 

facility, depending on the operation of the reimburse-

ment formula. Consequently, this office calculated the 

reimbursement impact of each facility's findings. 

The audit findings were put through the reimbursement 

formula, to determine the Medicaid payments 'a facility 

received by virtue of its overstated cost claims. 

There are basically four separate components that 

make up the Medicaid reimbursement formula. The formula, 

in a simplified form, can be expressed as follows: 

Operating 
Expense 

Property 
+ Costs + (Equity x Profit %) = 

Patient Days 

Medicaid payment per 
patient per patient 
day 

Operating expenses are those expenses used in the 

everyday care of the patients, e.g., food, maintenance, 

nursing care, etc. 

Property costs include depreciation, insurance on 

property and interest expense on allowable financing. 

Equity is the excess of an owner's investment in the 

facility over the debts owed by that facility. 
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Profit % is the rate of return ~n owner is allowed 

on that investment. 

As these factors vary in relation to each other, the 

reimbursement impact of the findings will vary, from 

facility to facility and from year to year. 

The $63+ million in findings was distributed as 

follows among the various reimbursement categories. 

Reimbursement Component 

Operating Expense Disallowances 

Equity Disallowances 

Property Disallowances 

Patient Days 

TOTAL 

% of Total Disallowances 

43.59 

33.55 

22.71 

.15 

100.00 

These various disallowances were plugged into the 

reimbursement formulas for each home investigated. They 

yielded $42,600,000 in Medica~d overpayments that the 

State had made in reliance on the inflated cost claims 

of providers. 

2. During the period covared by this investigation, 

the overstated expense claims inflated the costs ceilings 

used by the State. If the ceilings were now appropriately 

adjusted, it would add a substantial sum to the $42.6 million 
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·in excess Medicaid costs paid out by the State 

to profit-making long-term care facilities during the 

course of this investigation. 

To prevent abuse. of Medicaid's reimbursement system, 

the State sets ceilings on allowable cost claims. Various 

operating cost categories have particular ceilings. The 

Department of Health calculates the ceilings by estab1ish-

ing peer groups of similar homes, by size and by geo-

graphic area. Then, for each peer group, it takes the 

average of the cost submissions of the homes in the group, 

and sets, for that group, 110% of the average cost as the 

peer group ceiling. Before calculating a facility's 

reimbursement rate, the Department reduces any costs above 

the applicable ceiling down to the ceiling figure. 

The weakness in this process is that the ceilings 

are established on tne basis of unaudited costs. The 

Department simply uses the initial cost submissions of 
. 

the various facilities. It does not adjust the ceilings 

to reflect the results of auditing the various homes. 

Consequently, the ceilings do not reflect actual costs. 

They reflect cost claims. 

In its investigations, this office has established 

by audit the actual costs of operating long-term care 

facilities in the years 1969-1975. Using 1973 figures, 

this office made a limited experiment of recalculating 

the ceilings for three peer groups to see what the change 
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would be from the Health Department's figures.* The re-

duction in the peer group averages was 1% for one group 

3% for the other two. These reductions affected 12 out 

of the 30 homes in the three peer groups tested, reducing 

the reimbursement of those 12 homes by an average of 

$8,500 per home annually. 

With such a small sample, any attempt to project out""...:.:.· 

to obtain an industr.y figure must be made with great 

caution. But, if the experience of these three peer 

groups was typical of the industry as a whole, then the 

use of unaudited expense claims cost the state an estimated 

$1.5 million during each of the years covered by this 

investigation. While this result cannot be claimed with 

any certainty, it does indicate that the Department of 

Health should conduct a much more comprehensive review 

of past ceilings, as well as change the procedures for 

setting these ceilings in the future. 

Since the Department is now charged with auditing 

each facility every year,**this office recommends that the .-

Department implement a new administrative policy of 

setting the ceilings on the basis of actual audited costs. 

*The three peer groups tested were Buffalo 51-99 bed homes 
(8 homes), Long Island 100-199 bed homes (17 homes), and 
Rochester 100-199 bed homes (5 homes), all for the year 1973. 

~N.Y. Public Health Law, Sec. 2803(b) (McKinney 1977). 
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Such a policy is imperative if the Department is ever 

to move towards the important goal of determining the 

actual cost of quality health care in nursing homes and 

other health facilities. As long as the cost analyses 

of the Department are based on the unverified cost claims 

of the providers, health planning in this State will have 

a built-in inflation factor. The purpose of the ceilings 

is to restrain inefficient or fraudulent providers. If 

these ceilings are not set on the basis of the actual 

costs providers incur, then the very providers these 

ceilings seek to restrain remain at liberty to undermine 

them. 

It seems today that quality health care and the 

economical use of public resources are in conflict. We 

will never know if this conflict is real or imagined until 

we remove from the administration of. health care all 

elements, such as the use of unaudited costs in setting 

health care ceilings, that unnecessarily and inaccurately 

destroy the health care picture. 

3. Certain costs, once established, remain in the 

rate base year after year. These costs are those related 

to the property or equity components of reimbursement. 

Thus, for example, reimbursement is based in certain owner

ship situations on the certified cost of constructing the 

facility. If that cost is inflated at the time of con

structing the facility, and the overstatement is undetected, 
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then the property reimbursement will be inflated year after 

year as a matter of course. Whereas, if an investigation 

succeeds in reducing construction costs, that ~avings will 

be realized year after year into the future during the 

useful life of the building. 

That, in fact, is what has happened. This investiga

tion audited and disallowed numerous cost claims that not 

only inflated past Medicaid payments, but future ones as 

well. 

The value of the future savings involved cannot be 

estimated with certainty. The reimbursement formula for 

real property has been changed twice over the last two 

years from cost plus to fair rental to modified fair 

rental. Each time the formula changes, it changes the 

impact of the audit findings on future Medicaid expendi

tures. At best, what can be calculated at this time is 

a potential savings of $33 million. 
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B. GETTING THE MONEY RETURNED 

Identifying the cost to the State for overpayments 

to Medicaid providers has been one problem. Returning 

the cash to the coffers of the State has been a f~r more 

dif.ficu1t one. 

Through the spring of 19;7, the responsibility of 

obtaining the actual repayment was outside the jurisdic

tion of this office. In certain criminal cases, we were 

able to obtain rt::stitution of the stolen money specified 

in the indictment as part of a negotiated plea. 

In all other instances, this office referred its 

audit findings to the Department of Health. Under this 

procedure, the Department was, then, to use those audit 

findings in its administrative processes to establish the 

correct reimbursement rate and transmit those adjusted 

rates te "arious County Social Service Departments. As 

the payml~nJ.~ ;:',ye,'ts for r1eulcaid, these departments had 

the resp~ns~o~11ty for recovering Medicaid overpayments. 

However, t:h~ administrative process was so vague and 

ill-defined that it turned out to be practically inter

minable. And, this was only the first hurdle to be over

come. Beyond the administrative process loomed the 

prospect of lengthy court challenges to the Department's 

administrative conclusions. Assuming the State could 

prevail there, the local counties would still have to act, 

each on its own, to recover its particular portions of 
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the overpayment made to a facility. All these delays 

cost a facility operator absolutely nothing. Any ob

jection, no matter how frivolous, to the State's findings 

could be argued on both the administrative and the court 

level. 

Upon discovering the lack of actual cash recovery 

from its investigative work this office proposed remedial 

legislation to Governor Carey. In early 1977, three 

proposals were recommended to the Legislature to improve 

the recovery process. They included a streamlined 

administrative procedure; sanctions for frivolous use of 

the court process; and an automatic collection mechanism 

once the amount owed was resolved. These proposals passed 

the Assembly, but failed in the State Senate.* 

Fortunately, at this point, Attorney General Louis J. 

Lefkowitt intervened. He offered to delegate to this 

office the power to institute civil suits to directly 

recover by immediate court action the Medicaid overpay

ments identified by this investigation. The Department 

of Health supported this proposal and Governor Carey 

accepted it. He moved immediately to obtain a Supplemen

tal Budget appropriation to provide the necessary staff. 

His request was granted by the Legislature in the summer 

*See Appendix A for specific legislative proposals. 
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of 1977 and in September of that year a special Civil 

Recovery Unit began operation in this office. 

With the starting of a civil recovery program in 

this office, the recovery process has become organized 

as follows: 

In any criminal case where complete restitution is 

not obtained, or in any civil case where the provider 

has received $25,000 or more in Medicaid overpayments, 

this office will bypass the Department of Health's ad

ministrative process and initiate a civil suit to recover 

the overpayments. In any such instance, the office adds 

any audit findings uncovered by the Department of Health 

to its own findings in the amount claimed in the suit for 

maximum cost effectiveness. 

In any civil case where the value of the audit 

findings is under $25,000; the audit report is turned 

over to the Department of Health for recovery through its 

administrative process, as the amount in question would 

not justify the expense of a lawsuit. 

Illustration I* summarizes the recovery process. As 

this illustration shows, there are 230 facilities in which 

investigations, including any criminal proceedings have 

been completed. In these cases, recapture proceedings 

are now in progress. 

*See Appendix B 

- 25 -



This illustration also specifies the current status 

of the remaining 113 facilities and the amount of Medicaid 

overpayments these facilities have received. Audit work 

is completed in 61 facilities, but the cases cannot yet 

proceed to the recapture stage. In 28 instances, a 

criminal case is still under way. In the 33 other cases, 

while the audit work has been completed, investigative 

work remains to determine whether or not the overpayments 

identified were procured by criminal fraud. 

Finally, Illustration I shows that there are 52 

facilities where audit findings are not yet available. 

In 23 of these cases, investigations are currently in 

progress and audit work is actively proceeding. In the 

remaining 29 facilities, audit and investigative work has 

yet to be initiated due to prolonged litigation. (Dis-

cussion of that litigation is discussed in another section 

of this report.) 

As previously discussed, the $63+ million in audit 

findings has cost the state $42,600,000 in Medicaid over-

payments. Of this amount, $31.2 million was paid to the 

230 facilities where proceedings to recapture that money 

has begun. The remaining $11.4 million was paid to the 

61 facilities where criminal or investigative work is 

still in progress. Thus, recapture proceedings cannot be 

initiated at this time. 
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Illustration 11* summarizes the recapture proceedings 

for the $31.2 million. As this illustration shows, this 

office is responsible for the collection of $28.5 million 

of the $31.2 million available for recapture. The balance, 

$2.7 million, has been forwarded to the Department of 

Heal th for collection lil-Y that Agency. 

This illustration also shows that out of $28.5 

million available for collection by this office, $6.2 

million has already been obtained and/or pledged through 

restitution and $1 million has been recovered civilly. 

The balance of $21.3 million is still to be recaptured 

by our Civil Recovery Division. 

Overall, then, out of 230 facilities, this office 

has obtained complete payment in ten instances through 

the vehicle of restitution. In the case of 114 facilities, 

this office will seek recovery through civil suit of the 

funds owed, including 23 instances where partial restitu-

tion has already been made. Finally, 106 facilities will 

be referred to the Department of Health for administrative 

recovery. 

Of the 114 facilities scheduled for civil suit, 41 

facilities have been brought into court to date. Of these, 

35 are outstanding totalling $12,853,718. Settlements have 

been obtained in 16 facilities totalling $987,950. Out of 

*See Appendix C. 
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the 106 facilities, 56 have been referred to date to the 

Department of Health. No recovery has yet taken place. 

The total amount of repayment settlements is: 

Criminal Restitution 

Civil Recovery 

Total 

$6,258,113 

987,950 

$7,246,063 

Of this amount, $4,361,550 is already paid, 

$2,884,513 is scheduled for repayment. 

And in cooperation with the New York State Tax Depart

ment, liens of over $4 million have been assessed against 

providers. Twelve have been ind.icted on tax charges 

six have been convicted. There have been no dismissals 

or acquittals. 

It should be noted that as restitution is paid, it is 

deposited in a special account in the Controller's Office, 

the OSP resitutuion Fund. The understanding, when that 

account was set up in 1975, was that the monies would be 

distributed from that account to the various federal, state 

and local governments entitled to them. However, that has 

not happened. Three years later there has been no distribu-

tion. The delay has earned the state $400,000 in interest, 

but has had no other benefit. Apparently, this delay has 

been caused by the inability to determine ~ow to divide the 

25% local share among the various counties. It seems that 

the appropriate records cannot be assembled to determine 

for how many patient days each county has paid.* 

*We have been not.if:ied by the Department of Social Services, 
as of December 20, 1978, that a plan has been devised to 
distribute the recovered funds. 
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SPECIAL ASPECTS OF THE INVESTIGATION 

A. The Team Approach to Investigative Auditing 

. . 
The tremendous work volume this investigation faced 

required the development of a new technique of investi-

gative management. This new technique -- the team con-

cept -- was the essential ingredient in the success of 

this office. 

Traditionally, prosecutors' offices are organized 

around a legal staff. This makes them responsive in 

nature, to complaints from citizens or referrals from 

governmental agencies. Whenever any special investigative 

work is needed, they are dependent on other separate 

governmental agencies to provide specialized investigative 

personnel, particularly auditors, to carry out the work. 

This office could not handle its investigative volume within 

this framework. 

As a result, the team concept was devised -- attorneys, 

auditors, and investigators working together in one agency. 

This team concept also accelerated the progress of the 

various investigations. We were not dependent on two or 

three different organizations harmonizing their 
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skills. The only priority of all the professionals was the 

responsiblity for carrying the investigation to a successful 

conclusion. 

This unique mix of attorneys, investigators, and auditors 

provided the office with the ability to go beyond cost state

ments. To crosscheck the accuracy of the claims made by the 

provider, we went directly to the vendors involved. 

If no more than usual audit techniques had been used, 

fraudulent practices would have remained concealed. Many 

expenses in the cost reimbursement statements would have been 

accepted as reasonable and properly classified. Field checking 

identified concealed vendor kickbacks, phony billings, undisclosed 

related companies, inflated rental agreements among related 

parties, and transferral expenses from one facility to another 

facility with a higher rate. 

Such fraud audits are far more productive in terms of pros

ecution than are standard business practice audits. Their object

ive, fraud detection and prosecution, demands particular fraud 

audit programs and procedures. Normal aUditing practice is not 

primarily oriented to identifying fraud. A fraudulent item 

disguised by proper entry and false documentation might escap~ 

question. 
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Our office utilizes its experience base to identify cost 

statements that, however valid on the surface, may be fraudulent. 

An item, though seemingly legitimate, may reveal some char

acteristic that suggests a surreptitious manipulation. 

Investigative clues are identified from experience and 

analyzed. These techniques are responsible for the accomp

lishments of this office and it will continue to function as 

the basis of our investigative work in the future. 

Other management innovations in this office supported 

and enhanced the team concept. Targeting and the collection 

of investigative information from other agencies was centra

lized. Investigative findings were constantly analyzed. 

Information on new approaches was disseminated to all field 

personnel by a central audit analysis staff. 
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B. The Difficulties in Obtaining Financial Records 

The most frustrating aspect of this investigation was 

the difficulties encountered in obtaining the financial 

records necessary for proper investigative work. The 

requests for such records met bitter and unremitting 

resistance'. 

Barring unusual circumstances, this office will 

normally open an investigation by requesting a Medicaid 

provider to cooperate with the investigation and make his 

books and records available on a voluntary basis. If the 

provider refuses, a subpoena will be issued. 

Compliance with these subpoenas has been regularly 

resisted in the courts. Though this office has been 

almost uniformly successful in sustaining the validity 

of such subpoenas, the resulting motions, arguments and 

appeals have seriously delayed investigative work. Indeed, 

in some instances, this office had sustained subpoenas 

after extensive litigation, only to be informed that the 

critical books and records were lost, destroyed and even 

stolen. 

The history of a $ingle subpoena in April, 1975, for 

the books and records of one of New York's largest nursing 

homes graphically illustrates the problem. This particu

lar nursing home owner's attempts to avoid compliance with 

that subpoena embroiled this office in seemingly 
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interminable litigation beginning with the New York County 

Supreme Court and on through the Appellate Division, the 

Court of Appeals, and ending in the U.S. Supreme Court. 

However, after exhausting all legal remedies available to 

him, this operator claimed, for the first time, that he did 

not have a significant portion of the subpoenaed books and 

records. We then commenced a contempt proceeding. After a 

hearing, the owner was held in contempt. However after,more 

than three years and many court orders later, all ~he books 

and records of this home still have not been produced. 

This office has been completely sustained in over 

95 percent of the nearly 400 subpoenas litigated in the 

course of this investigation. Yet, use of legal procedures 

available to defendants has routinely delayed the start of 

various investigations by three to six months. Delays of 

over a year have been regularly encountered as defendants 

create further delay by frivolously resorting to the 

Appellate process. 

There is a strong need for reform. Two problems in 

particular should be addressed. 
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Under New York law, it is possible to bring a series 

of motions to quash the same subpoena. If the first 

motion is denied, a second motion raising a different 

ground is then made. Since it takes approximately one 

to two months for each such motion to be decided, the 

opportunity to obtain unjustifiable delay in compliance 

with the subpoena by this method is clear. A statute is 

required which would prevent making more than one motion 

to quash a subpoena, unless for good cause the court 

grants leave to raise a new ground not available at the 

time of the first motion. 

The ?ppellate process has also been misused by 

appeals from a denial of a motion to quash a subpoena 

for books and records without regard to the merits of the 

appeal. Under New York practice, an appeal to the 

Appellate Division may take six months and an appeal to 

the Court of Appeals may take another four months. Since 

it is possible to obtain a stay of enforcement of the 

subpoena during this time, the motivation to bring such 

appeals is obvious. This is particularly true in the 

case of Grand Jury subpoenas for books and records since 

the Grand Jurors may not be able to sit for the year 

required to obtain compliance with the subpoena. 
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State law should be changed regarding permission to 

appeal to the Appellate Division. The Appellate Division 

should require that permission to appeal be granted before 

an appeal may be taken to that court. Specifically, this 

would apply to a case involving the denial of a motion 

to quash a subpoena for books and records (or the grant

ing of an order compelling compliance with such a sub

poena). This is precisely the way the legislature dealt 

with the problem of frivolous appeals from denials of 

motions to vacate judgements of conviction or to set 

aside sentences.* If an appeal is meritorious, leave 

to appeal will be granted. If it is frivolous, unnec

essary delay will be curtailed. 

*See CPL §460.l5. 
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C. Typical Schemes 

The following are specific examples of ways in which 

providers fraudulently manipulated the Medicaid system for 

profit. This list is not meant to be exhaustive. Rather, 

the intent is to graphically show how vulnerable the vast 

complexity of Medicaid is to fraudulent manipulations. 

SCHEME 1 

A method of generating cash for nursing home builders 

and operators is to arrange a lease agreement for equip-

ment from related parties for which they are billed at 

inflated prices. They then take these invoices to a bank 

and/or a leasing company to obtain the financing. They find 

it easy to arrange for leases because they create what 

appears to be an excellent financial picture. 

Equipment with a cost of $200,000 is presented to 

the bank as costing $300,000. The bank then "buys" the 

equipment and leases it back to the builder/operator, 

paying him $300,000. Medicaid then pays, over the term 

of the lease, the $300,000 plus the financing cost. To 
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further comp~~ica"L\'::l lllatters, oftentimes the builder/operator 

soon thcr\(\SI"rt\:~r consummates sales of the facility to a 

predete:r~"I\:3 'I t.)d ,third party who takes over the lease 

and makes th'." ;)F,yrnent. The Pl':)'~'ess of selling the 

facility completes the concealment of the substituted 

price for the equipment. 

SCHEME 2 

Checks were drawn payable to various professional 

consultants and doctors whose endorsements were forged 

by the owners of the nursing home. These checks were then 

endorsed by the owner(s) and either cashed or deposited 

in the owner's personal checking accounts or in the home's 

checking account. In fact, no services had been performed 

by these professional people and no monies were due them. 

The home was reimbursed by New York State for the phony costs. 

SCHEME 3 

A no-show owner/operator was listed on the HE-2P* 

as working full time when, in fact, he did no work at the 

home. His salary was charged on the HE-2P and reimbursed. 

*HE-2P is a financial report form filed with the Department 
of Health. 
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SCHEME 4 

An operator, whose nursing horne did not have pre

scription drugs included in its rate, purchased prescription 

drugs and included the cost with medicine cabinet drugs. 

The operator billed private pay patients for the prescription 

drugs but concealed this revenue on the financial report 

in room and board income. On the page in the financial 

report which asks the question, "Are the costs of any prescrip

tion drugs included in the statement of expenditures?", the 

operator replied, "~o." The operator was then reimbursed 

for prescription drugs which were applicable to private 

patients. 

SCHEME 5 

A vendor doing business with a nursing horne kicked 

back money to the owner of the facility in the form of a 

check to the nursing horne. What is unique about this scheme 

is the manner in which the nursing horne recorded this 

receipt on its books. 

During the course of a routine vendor audit, a 

check payable to the nursing horne in excess of $23,000 was 

disclosed. In an attempt to trace the check to the nursing 

home's cash rec~ipts book, no entry could be found of a cash 
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receipt from the vendor in question on that date or any 

other date. However, on or about the same date, a lean 

made by the owner to the nursing home in the amount of 

$25,000 was recorded. An examination of the details 

of that deposit, obtained from the bank, revealed that 

the loan was made up of two items, a check from the vendor 

in question in the amount of $23,272 and cash making up the 

difference. Since loans from owners are treated as equity 

for reimbursement, this manipulation resulted in excess 

payment to the home. 

SCHEME 6 

The owner of a grocery store located in Manhattan 

gave a Suffolk County nursing home operator blank invoices. 

The operator would f~ll the invoices out for whatever 

amounts desired and have a check drawn payable to the 

grocery store. He would then take the check to the grocery 

store and have it cashed. In some instances, the operator 

would take the checks directly to his personal bank where 

he was well known and cash the checks with only a rubber 

stamp endorsement of the grocery store's name. The endorse

ment did not say "for deposit only". The store was a 

corporation, and the check should not have been cashed. 

However, because he was well known at the bank, the check 

was cashed with no other endorsements or identifying 

numbers. 
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When an investigator int.erviewed the grocery story 

owner, he stated that he did not make deliveries, and that 

the operator of the facility came in and made the purchases 

himself. 

The inherent implausibility of a nursing home operator 

traveling 45 miles in the Metropolitan area, to make grocery 

purchases in small quantities led to the uncovering of this 

scheme. 

SCHEME 7 

A partner in a nursing home acquired a Condominium 

in Florida for her personal use and charged it to Medicaid. 

To aid in the furnishing and decoration, she procured the 

services of a local interior decorator. The decorator and 

the partner visited a New York City branch of a multi

branch furniture dealer and ordered various items for 

delivery by the Miami branch. 

The decorator accompanied the partner to the Miami 

Condominium and supervised the decoration and installation 

of the furniture in the apartment. 

While reviewing the nursing home's cancelled checks, 

it was noted that a number of checks had been cleared through 
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a Miami, Florida bank. The cancelled checks had on their 

backs an identifying number below the endorsement. 

An interview with an employee of the New York furniture 

branch disclosea that the numbers and the preceding letter 

indicated delivery by the Miami furniture branch. 

Subsequent interviews and correspondence resulted 

in the cooperation of an Office Manager of the Miami 

furniture branch who provided this office with sales 

invoices, delivery sheets and correspondence outlining 

the delivery and billing procedure. 

SCHEME 8 

An insurance company had issued checks to a nursing 

home to refund premium overpayments. 

When the nursing home's broker brought the checks, 

the operator asked if he could cash them for him. The 

broker indicated that it was possible to cash the checks 

but that it would take time to accumulate the cash. 

The broker was able to convert the checks into 

cash and then cash was delivered to the operator. The 

receipt of this money was not recorded in the books and 
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records of the nursing horne and, therefore, the horne 

received excess reimbursement. 

This arrangement was disclosed after the cancelled 

refund checks were obtained from the insurance company. 

The checks were hand endorsed by the operator and second 

endorsed by the broker. When confronted with the can

celled checks during a personal interview, the broker 

outlined the above scheme. 

SCHEME 9 

The pharmacy billings were made up of three parts, 

private prescriptions, ancillary items and bulk items. 

The portion of the billings representing the bulk items 

were considerably inflated. 

The arrangement started by inflating the regular 

monthly bill to cover the purchase of liquor for a 

Christmas party. From that time on the owners of the 

facility continually requested personal items, even 

things such as TV sets, refrigerators, air conditioners, 

etc., that the pharmacist had to go out and purchase. 
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In those instances where the pharmacist had to make 

retail purchases, he would double or triple the amount and 

add it to the bulk billings. Each month the bills were 

inflated by $1,400 for these personal items. 

Partner A eventually became a little greedier and 

requested cash payments, so the pharmacist inflated the 

bill by an additional $600, paying $400 to partner A and 

keeping $200 for himself. At this point the bulk billing 

was up to $3,500/month. 

$1,500 - legitimate billings 
1,400 - personal items 

400 - cash payments to partner A 
==~2~0~0 - cash payments to the pharmacist 
$3,500 - Total bulk items 

Partner A again went to the pharmacist in need of a 

greater cash flow. To handle this request the pharmacist 

added 20 percent to the mont.hly billing - ($3500 x 20% = $700). 

The $700 was given in total to partner A, making the total 

bulk billing $4,200. 

At this point the two partners, A & B togeth.er, 

approached the pharmacist for additional cash. payments. 

The pharmacist replied by adding an additional 20 percent to 

the monthly billing - ($4200 x 20% = $840). The total 

monthly billing is now up to $5,020. 
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Once more the two partners approached the pharmacist 

for additional cash, this time he replied by giving them 

25 percent of the private patient prescription fees, 

approximately $400 per month. This portion came from his 

profits. 

It should be noted that partner B did not know about 

partner A's side deals. 

SCHEME 10 

In this particular scheme, the operator of the 

nursing home set up a friend in the medical supplies 

business. 

The medical supply company was used to submit a 

large number of fictitious invoices to the nursing homes' 

operator. It should be noted that the medical supply 

company did make actual sales and deliveries to the 

homes as well. 

In order to generate the needed cash from the 

fictitious bills submitted to the homes, the medical 

supply company in turn asked two of his vendors to submit 

fictitious bills to the medical supply company. These 

bills were paid and the checks were cashed by the two 

vendors. 
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The big advantage to using the two vendors was that 

the books and records of the medical supply company 

reflected nothing unusual. That is, the gross profit 

margin looked normal. The checks paid to the company 

by the homes were always deposited and no unusual amount 

of cash was being taken out of the business. 

In addition to the scheme mentioned above, the owner 

of the medical supply company went out and recruited four 

other vendors to do business with the homes owned by the 

operator. For obtaining exclusive rights to sell their 

particular product line to the homes, the vendors were 

required to pay kickbacks ranging from five to ten percent 

of their total business ·to the owner of the medical supply 

company. He pooled the cash from these four vendors and 

then passed it along once a month to the operator of the 

nursing homes. In addition to the kickbacks, the owner 

of the supply company was paid a commission ranging from 

$250 to $400 a week by each of the four vendors. He 

received this money as his compensation for controlling 

the details and keeping track of the kickbacks to be paid. 

SCHEME 11 

In December 1971, the nursing horne recorded an 
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expense for additional salaries of $42,000. Actual 

. salary checks were issued in January of 1972 and were 

cashed by personnel who in turn issued checks in like 

amounts payable to the operator. The operator then issued 

interest bearing notes totalling. $42,000 to those employees. 

The 1971 financial data submitted by the nursing 

home recorded these loans as deposits in transit with 

offset to equity. This had the effect of increasing the 

equity on which the operator of the facility received a 

profit as "a return on equity". 

The transactions were, in fact, loans payable to 

~nre1ated parties and not additional equity. 

SCHEME 12 

During a four year period, the wife of one of the 

partners of a facility was a patient at the facility 

although she was not listed on the nursing home records 

as a patient. Private nurses were retained to assist 

this woman. They were not listed on the payroll, but 

were paid as subcontractors. So disguised, payments to 

these nurses were included in financial data submitted 

by the facility under the caption Professic_ Care of 

Patients and were subsequently included in the Medicaid 

rate paid the facility. 
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SCHEME 13 

Oftentimes, nursing homes record purchases of various 

items whose related costs are included in financial data 

which the home is required to submit in order to calculate 

a reimbursement rate. Many items, including services, 

supplies and other expenses, which are in fact, utilized in 

the operation of a related facility in other states are 

included as used in New York State. 

The home is reimbursed by the State of New York on 

reported costs. Its financial support of a re1a~ed facility 

inflated the amount of expenditures to be used in the 

calculation of the home's reimbursement rate. In contrast, 

the out of state facility is reimbursed on a flat rate, 

irrespective of actual cost, creating a major incentive to 

hide costs in New York. 

SCHEME 14 

A nursing home, in its annual financial data, sub

mitted to New York State to serve as a basis for reimburse

ment, included an expense figure of $10,000 for alleged 

Medical Supplies. This amount was taken into consideration 

in arriving at the reimbursement rate for. this home. 
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During the course of an audit of this horne, it was deter

mined that this figure represented charges for prescription 

drugs. 

The nursing horne was receiving $.70 per patient 

day for prescription drugs as part of its reimbursement 

rate, and, therefore, any amounts listed under the 

caption "Prescription Drugs" in its cost submission would 

have been automatically eliminated by Department of 

Health rate reimbursement. The misclassification of this 

item allowed the nursing horne to receive excess reimburse

ment. 

SCHEME 15 

When a new facility begins operation, there is no 

financial history from which to calculate a reimbursement 

rate. In most cases, the State determined a rate based on 

average costs of homes of similar size and location plus a 

few costs for which the horne submits an estimate or budget. 

Comparison of these budgeted costs to actual costs in most 

cases showed that the budgeted costs were much higher and, 

therefore, the homes received excess reimbursement. There 

were also some cases where the entire rate was determined 

on budgeted costs with the same results. 
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SCHEME 16 

Over a five year period, the individual earnings 

records as well as cash disbursement journals of one 

facility indicated that the payroll checks of the owner/ 

operators were not subject to any deductions for F.I.C.A. 

taxes for Social Security. Federal law mandates a 50 

percent allocation of contributions by both the employer 

and employee. Examination of the employers quarterly 

returns for such taxes and annual W-2 forms disclosed a 

deduction for these taxes for the owner/operator whose 

contributions were, in fact, paid by the facility. The 

net effect of this manipulation was to provide additional 

income to the owner/operator, which was never reported 

as such in financial data required to be disclosed by the 

facility. 
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ADDITIONAL ACCOUNTING MANIPULATIONS 

The following are some other accounting manipula-

tions that nursing home operators have used: 

Misrecording of an expense by use of a journal 
entry; 

Recording of an expense twice, ,once into purchase 
journal and a second time into cash disbursenlent 
journal; 

Over-accruals and failure to reverse previous 
accruals; 

Expensing of capital items; 

Improper characterization of withdrawals of equity 
causing cash shortage at the nursing home. As a 
result, the nursing home would borrow money upon 
which Medicaid would pay the interest: 

Refinancing of nursing home property and channelling 
of the proceeds for other business activities while 
Medicaid paid the interest: 

Loss of records; 

Non-disclosure of related companies doing business 
with the nursing home: 

Avoiding ceilings set by the Department of Health 
by: 

Ca) False classification of administrative 
salaries, 

(b) Reclassification of "Other Administrative", 
"Dietary" and "Housekeeping" costs, 

(c) Non-disclosure of relatives working at the 
nursing home. 
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CONCLUSIONS 

This report documents the results of the most exhaustive 

investigation of the proprietary nursing home industry ever 

undertaken in this or perhaps any other state. The results 

are at once shocking and encouraging -- shocking in that 

they reveal that New York's profit-making nursing home 

operators submitted over $63 million worth of inflated 

claims for Medicaid reimbursement between 1969 and 1975 and 

shocking in that they reveal that nearly one-quarter of these 

homes have been involved in Medicaid fraud and related 

crimes; encouraging in that New York has led the nation 

in initiating a successful program of identification and 

recovery of these lost monies and has now, for the first 

time since the advent of Medicaid over ten yea1C's ago, the 

opportunity to administer its proprietary nursing home 

industry on a relatively fraud-free basis. 

These results should not, however, be overestimated. 

Much remains to be done. Initially, of course, the long 

road toward the recapture of these lost taxpayer dollars 

still lies ahead. But more importantly, this report -

and the investigation upon which it was predicated -- have 

dealt exclusively with the past financial dealings of 

but one aspect of New York's mammoth health care industry 

-- namely, profit-'making long-term care facilities. 
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These findings suggest that fraud in New York State was a 

pervasive element of the nursing home industry. But until now, 

there has been little hope for a permanent solution to these 

/;,/ problems. Only a few states like New York have been able to 

make progress in combatting such fraud without any federal 

support. 

'1'oday, however, there is at last reason for opti.mism. 

What we have accomplished is New York has provided a basis for 

a new national policy that can potentially provide for the 

containment and elimination of fraud in health care services. 

This policy is embodied in Section 17 of the Medicare - Medicaid 

Fraud and Abuse Bill of 1977, whose provisions give each state 

the opportunity to establish a program of long-term control of 

fraud in health care by setting up a Medicaid Fraud Control 

Unit. It was the success of New York, particularly in this 

investigation, that provided the example and incentive for this 

new program that will finally control M~~~~~i~ fraud. 

As Congress said of this office at the time the bill was 

enacted: 

"The Committee was particularly impressed with 
the organization and operation of the New York 
Spec~al Prosecutor's Office, and believes it 
constitutes a model for anti-fraud efforts 
in other states."* 

* Medicare-Medicaid Antifraud and Abuse Amendments Report 
by the Committee of Interstate and Foreign Commerce eto 
accompany H.R.-3) House Report No. 95-393 Part II, July 12, 
1977, p. 80. 
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The federal anti~fraud program established by 

Section 17 has three key elements. First, it sets out 

a specific design for a program to control Medicaid fraud. 

The design is based on the organization of this office 

and the investigative techniques we pioneered. Second, 

it requires this kind of investigative presence through

out the Medicaid system. Third, it provides states with 

the necessary federal financial support -- 90 per cent 

federal reimbursemen~ for a three-year period,of state 

costs in establishing such units -- to make the anti

fraud program a viable reality. 

On August 3, 1978, this office was ceLtified as 

the Medicaid Fraud Control Unit for New York State. 

As a result, we can now undertake a much-needed investi

gation into the provision and financing of ambulatory 

care delivery services -- that is, doctors, dentists, 

psychiatrists, Medicaid mills, clinical laboratories, 

pharmacies and the like -- throughout the state. We 

will, of course, continue to pursue intensive inquiries 

into voluntary and public nursing homes, adult homes, 

and hospitals, and investigate charges of patient abuse 

throughout the industry. 
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When the results of these investigations are in, this 

office will be able to determine with some certainty the 

extent, if any, to which fraud and abuse has inflated this 

state's health care costs during the last decade. Then, New 

York will be in a position to plan intelligently for the needs 

of its health care system based on true costs. 

Regardless of the work that remains to be done, however, 

one thing is certain: New York can never again afford to 

relax its guard in the supervision of its proprietary nursing 

horne industry; it cannot afford, either morally or financially, 

a return to the status quo as it existed before 1975. Govern

mental expenditures for nursing homes alone consume approximately 

one-third of this nation's and this state's annual Medicaid 

budget. An industry of this magnitude and complexity requires 

continuous monitoring. It cannot be dealt with on a stop-gap 

basis every five or ten years. Therefore, this office intends, 

as part of its mandate as the state's Medicaid Fraud Control 

Unit, to maintain a constant vigil in this area in order that our 

poor and our elderly -- and indeed, all taxpayers -- receive 

that to which they are entitled and to assure that the scandal 

of the 1960s and the scandal of the 1970s does not ever 

become the scandal of the 1980s. 
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Today, most of the profiteers have been driven out of 

the long-term care industry. What remains are the honest 

and decent providers who have had to continue to furnish 

good quality health care to our indigent elderly throughout 

the nursing home scandals. And, these operators did just 

that without complaining. Unfortunately, the nursing home 

scandals tarred these honest operators along with the crooks. 

These providers deserve recognition for their honesty and 

the humane care they have continued to give our State's 

elderly throughout this difficult period. They are the 

people who ought to be rewarded by Government with sensible 

regulations and efficient administration. And that is 

precisely the goal that this Office, the Department of Health, 

a number of providers and numerous community and institution

alized care advocates sought in reshaping the State 

Hospital Code. Today, we share a common interest: Superior 

Care of our confined elderly. 
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I\PPErmIX A 

NEW ..., 
7879-A 

1977-1978 Regular 8essl008 

YORK 
Cal. No. 1470 

IN ASSEMBLY 
March 29, 1977 

Introduced by M. of A. NINE-Introduced at the Request of the Uovernor
read once and referred to the Committee on Social Services-reported from 
said committee with llmendments, ordered reprinted 118 amended and placed 
on the order of second reading 

AN ACT to amend the social services law, in relation to review of final 
administrative determinations 

The People of the State of New York, reprf'sented in 8f'nate and A.~.~f'mhly, do 
enact a.s follows: 

I Section I. The social services law is hereby amended by adding thereto a new 
2 Rep-tion, to hI' ~(\dion three hundred sixty-nine-a, to read 118 follows: 
3 § ::16.9-11. Review of final (/dmini,~trativl' dl'll'rml:nation of O/)f'rTlllymf'nt. A fi/lIIl 
4 admlll ':,~Irali,'f' df'lrrmi//fIl/on hy (l df'partmf'nt or af/f'nry admini,~terill(/ a prof/ram of 
5 medil'alll'~"',~fn"('1' fo 1I!'I'dy persoml that a prom'df'r of mediral a.~l!i,~tllnl·f' hI nl',~l.ll 
6 persolls hl1,~ brrll IlIIrr/l(l,lI from puMir fund,~ for Ihe t:arp. of 1Jlltif'nt,~ may IIf' 
7 chaLknged by commencing a proceeding purlluant to artide l!f'ventY-I,if/ht of thl' r.r'viL 
8 pradice law and rules. Surh prorp.ed,:ng may he commf'nred only after all 
9 administratiL'e remedies have bl'en exhall,~tf'(i and mUllt hf' romml'nl'ed within lIixty 

10 days after the provider ha,s bun lIerved with a ropy of thp. final miminilltmti"" 
11 determination and a romputation of the amuunt of monf'Y whirh th" farility hll,~ 
12 assertedly been overpaid in the manner provided hy the r.ivil prar.til'e law and mlell 
13 for service of a summon.~. 
14 Before commenring a proceeding undf'r artide .~I'v"nty-,dght, th" pro"id"r mu,~/fill' 
15 an undertaking with the rourtthat if till' final adminilltrativl' df'tf'rmination i,~ Itph"ld 
16 or the proceedillg di.~mis,~f'd, the providf'r ,shall pay the amount 'of thl' all.~l'rtr.tl 
17 overpayment plll~ any prnaity or intp.rp,~t. at thf' ratl' authoriZf'd hy law for ,~'trh an 
18 o!1erpayment, computed from the date of thr final admini,qtrativl'. dp.tp.rmination, and 
19 all cosis and chargell whirh may accrue agaill,~t him in pro,~ecution of thl' prorp.f'dirlfl. 
20· including the costll of all appeals. 
21 The commencement of an article sevelltY-l'ight prorf'nling pursuant w thill ,~f!dilln 
22 within the time authorized and with the rl'quirl'd undertaking or df!po,~it .~hall ,~ttly thl' 
23 imposition of any lien, or any levy or di,qtraillt, to rolled lIurh (lvl'rpflymmt. 
24 § 2, This act shall take effect immediately . 

• :XI'I.ANA'rIUIIi-MalW in italic. ill new; malter in b .. kelll U io uldla. to ba umil ...... l. 

59 



APPENDIX A 

STATE O~F\ NEW YORK 
~ 

9292-8 

IN ASSEMBLY 
(PreJiled) 

January 4, 1978 

Cal. No. 71 

Introducl'd hy M. of A. EVE, PROUD, NINE-read oncc and rcrerred to the 
('ommitt('(, nn ~odul ~ervicc!!-r{'portcd from committce, advanced to a 
third rf'llIlin/!, amf'ndnd and ordl'red rf'printf'd, retaininp; itR phlf'n lin the 
ordl'r of third n'udillJ(-uJ(uin IImf'nded on third readinJ(, ordered rl'printed, 
rl'tuillillJ( its ,,1:11'(' Oil UlI' orlll'I' of third rl'udinl( 

AN ACT to amend the social services law, in relation to liens upon property of 
. overpaid medical providers 

Thr Profl/" IIf th,' ."itllt" of N"w )'ork, r"pr".~I'"tf'(1 i" ."i('1",/" "1/11 ,1.~.~",,,IiI!1' dll 
enart a.~ .fl)llow.~: 

I ~f'Ctinn I. Thl' Roriul Rl'rViCCR law iR herehy amended by addinp; a new Rcction 
2 thrPe hlllllirl'd sixt~'-nine-h,' to rcud a.~ folio \\,14: 

3 § S69-h. I .. ienll. I. If any provider of. mediral assilltance for needy perllonll hatl 
4 been overpa.id ptlhlic fund.~ as determined by a final admini.'ltrative determination, 
5 including the opportunity for a fair hearing in accordance with applicable 
6 department ,'egulation..~, for the care of patients and neglects or refuses to repay the 
7 same within sixty daYII after notification oj the Jinal administrative determination 
R without having commenced a proceeding to challen{1e such determination oj 
9 overpayment, the at1Umnt (including any interest or penalty togethf'r with any rosls 

10 that may arcrue in addition thereto) shall be a lien in JaIlOr of the slate oj New York 
II upon all property and rights to property, whether real or per,gonal, belonging to such 
12 prol"der. The rommis8ioner or his delegate shall Jile a written notice oj thililien with 
13 the clerk 01 the appropn'ate county. When written notice is Jiled, the commillsioner 
14 shall. in th,' IUInIP oj the people oj the state oj New York, be deemed to have obtained 
15 judgml'n' n"ni'l.~t the pr""ider in the amount oj the lipn. 
16 e. The notifimtion "·'1l1irp.d to inrJ(lkf' thp provillilln.~ 01 thill .~I'rti'm .~/ULli '"' mllll,' 
17 in writing and .~prr,p.d with any dptprmination on wht'rh it i.~ "fl.~pd u!Jon tllf! ,,,,,midl'r 
IR in the Bame manner a.'l providpd hy thf' ri"il,m.!rtirf' la", lind rull',~ Jor IIl'rrlirl' ,~r;, 
19 8ummons. Such notification shall inform the provider that failure to commence an 
20 appropriate .iudirial proceeding to challenge the Jinal administrative determination, 
21 or to make relltitution within sixty days oj Buch notification shall result in the 
22 provi8ion..~ oj this section being implemented . 

• :.xa.a.ANA·r.uN-M.t ..... in i/olit. ill new; matler in b,.kelAo I J ill uld law &II br. umit ....... 
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A. 92U2-IJ 2 

1 3. II any monif'1l Urf' "Ma",,,tI i" 1II,/ill/lll'i;on Ilf (' li"I' f!'r .~"('" III/ lII'I'r/ltt!lnIl'II/llf 
2 plcbUc lundR. the ,qtatf' ,~IUlIl r,,;mlmrllf' tlw /1'lh'ml fllI/'I'rt/ml'III "",1 I/IIJI 1""111 
3 governmental rrltity whirh rOPltrillutf'tI 111/(''' /lIl1d,~ III ,~I/I'" II/'I'r/lll/lll/{'III IlIr ;I,~ 
4 rontributory Rltarf', 
5 § 2. Thil'l ar.t Nhall tnk" {!ffcct immcriintl'ly. 
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APPENDIX B 

ILLUSTRATION I 

LONG TERM CARE FACILITIES UNDER INVESTIGATION 

FACILITIES WITH AUDIT COMPONENT OF INVESTIGATIONS COMPLETED 291 

Facilities in Overpayment Recovery Process 

Facilities not ready for Overpayment Recovery 
Criminal Cases in Progress 

DUE TO 
Investigative Work Remaining 

FACILITIES WITH AUDIT FINDINGS UNAVAILABLE 

DUE TO 
Investigations in Progress 

Facilities Awaiting Investigation 

28 

33 

TOTAL PROFIT-MAKING FACILITIES UNDER INVESTIGATION 
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230 

61 

23 

29 

52 
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APPENDIX C 
ILLUSTRATION II 

CHART OF RECOVERABLE MEDICAID FUNDS 

BY: New York State Office of the Special Prosecutor 
New York State Department of Health 

$28.5 Mill ion 
2.7 Mill ion 

Avai lable For 
Recapture by 
OSP Civil 
Recovery Uni t 

$21.3 Million 

Available For 
Recapture By 

DOH Proceedings 
$2 . 7 Mi 11 ion 

Department of Healt 
To.tal: $2, 700,OOO~-----
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TOTAL $31.2 Million 

Recapture By 
OSP Civil 

Recapture By 
OSP Restitution 

$6.2 Mi 11 ion 

Office of the Special Prosecutor 
Total: $28,500,000 






