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" PREFACE

During the last decade the increasing wolume of

ro se prisoner civil rights actions on the dockets

the district courts has caused extreme frustration
for most of those dealing with them. The district
judges and magistrates, burdened with heawy caseloads
and accustomed to the well drafted pleadings and briefs
of federal practitioners, have been struggling to com-
prehend vague, verbose, rambling pleadings prepared by
pro se prisoners and £0 keep abreast of the rapidly
evolving case law. They have sometimes been perplexed
to find their dismissals abruptly and critically
reversed by the courts of appeals. At times, the cir-
cuit judges have been dismayed by the lower courts'
hasty dismissals and the inadequacy of the records
brought to them on appeal. Pro se prisoners subjec-
ted to unconstitutional conditions of confinement have
groped in the confusing maze of federal and local rules,
pleadings, motions, and decisional law. Conscientious
prison officials, with limited funds and outdated
facilities, have had to defend themselves from frivolous
claims for money damages brought against them by their
charges. Over-worked deputy attorneys general and
municipal and county solicitors have struggled to res-
pond to incomprehensible pleadlngs and to understand
the developing case law. It is hoped that this volume
will offer some small measure of relief teo ail these
participants. It will not make these cases easy to
handle, but hopefully it will shorten the préliminary
research time for the members of the federal judiciary,
affording them more time for thoughtful consideration
of the important issues presented in each case, and
help the prisoners, prison officials and defense
attorneys understand the extent and limits of the basic
rights guaranteed to prisoners under the United States
Constitution.

I am indebted to many people fox their‘support
and help. First are the other members of the Aldisert
committee and our chairman, the Honorable Ruggero J.

Aldisert, United States Circuit Judge, who have advised

and counseled me and given me editorial assistance.
As a United States Magistrate handling a high volume of

- pro se prisoner civil rights cases the opportunity to
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discuss the unique problems encountered in these cases .
with a small, thoughtful group composed of distinguished ‘
circuit and district judges and law professors has been
invaluable. In addition to the members of the committee

I am indebted to Frank J. Remington, Professor of Law,

University of Wisconsin, our reporter, and attorney

Alan Chaset, Assistant Director of Research, Federal

Judicial Center.

This project had its inception in March 1975 when
the United States district judges for the Western
District of Pennsylvania authorized me to handle all
the pro se prisoner civil rights actions filed in our
district. I am iridebted to them for their continuing
support of my work.

I am further indebted to my secretary, Susan M.
Ratica, who meticulously and graciously retyped each
"final" revision in addition to her myriad other duties.
Vicki Thompson, Editor in chief of the Duquesne Law
Review, 1978-79, assisted me with editing and wrote
the difficult chapter on medical care. I also received
editorial assistance from Betsy McKnight and William L.
Lafferty and typing assistance from Beverly Ridge,

Pat Buddemeyer and Barbara Peterson.

Other works on prisoner ciwvil rights cases which ‘
the reader may find helpful include a two volume paper- .
back set, Prisoners' Rights 1979 (Course Handbook

Series Number 105) produced by the staff of the National
Prison Project of the American Civil Libkerties Union
Foundation and published by the Practicing Law Institute,

New York City; a casebook by Hillel Hoffman, Prisoners'

Rights -- Treatment of Prisoners and Post-Conviction

Remedles, published by Matthew Bender, 1Y/6; and an

extensive unpublished outline of cases on the rights

of pretrial detainees, Index to the Law of Conditions

and Practices of Pre—TriaI‘Detention, prepared by the

staff of the Prisoners' Rights Project of the Criminal

Appeals Bureau of the Legal Aid Society of the City of

New York.
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It is my hope that this volume will expedite the
speedy dismissal of frivolous and malicious claims
and the prompt and thoughtful hearing and disposition
of meritorious ones.

Ila Jeanne Sensenich

April 1979
Pittsburgh, Pennsylvania
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FOREWORD .

The Prisoner Civil Rights Committee of the Federal
Judicial Center is pleased to make available to the federal
judiciary, through the Center, this compendium of prisoner
civil rights law compiled by Ila Jeanne Sensenich, U. S.
Magistrate, Western District of Pennsylvania. The compendium
is the product of research initiated by Magistrate Sensenich
in the performance of her official duties and later expanded
by her at our request for the committee's ongoing study of
~the problems confronting federal courts in prisoner cases.

The committee's purpose is threefold:

First, to evaluate the handling of prisoner
conditions-of-confinement cases in order to
recommend procedures that would increase judicial

capacity to give prompt relief to meritorious
prlsoner cases.

Second, to help federal judges and magistrates
and staff personnel to deal effectively and
efficiently with those difficult-to-handle cases. .

Third, to contribute to the proper apportionment
of respon51b111ty between federal and state courts
with respect to such lltlgatlon

The preparation of this compendlum by Magistrate
Sensenich has greatly assisted the committee's work.
Although this work is an individual effort, and does not
purport to be an official committee document, we believe
~ that it may serve as an .effective research tool for
members of the federal judiciary in an -important facet
of litigation; a troublesome aspect of litigation where
the plaintiff usually appears without counsel, thus
placing upon the court the important and sensitive task
of analyzing pleadings and performing research ordinarily
available to the court by means of professionally prepared
pleadings and supportlng memoranda

eaatou®




Magistrate Sensenich has selected the cases for the
compendium and has interpreted them. Thus the work does
not reflect an official view of the Federal Judicial
Center or a committee thereof. We are distributing the
compendium only for the possible value it may afford the
federal judiciary as a beginning point for research.
Although lengthy, the work is not presented as a compre-
hensive treatise on prisoner case law; the cases set
forth are designed to be illustrative only. Moreover,
although the committee's efforts have concentrated on
conditions-of-confinement cases, Magistrate Sensenich's
work covers a wider range of cases brought under the
Civil Rights Act, 42 U.S.C. § 1983, which have demanded
the attention of federal judges and magistrates.

The response to the committee's tentative reports ;
in 1976 and 1977 on recommended procedures for process-
ing prisoner cases has been gratifying.. We plan to
issue a final report upon the completion of our study.
The committee distributes the Sensenich compendium
with the hope that it may prove useful and we continue
to solicit your comments and recommendations.

Ruggero J. Aldisert ‘
U.S. Circuit Judge, Chairman -

Robert C. Belloni
U.S. District Judge

Robert J. Kelleher
U.S. District Judge

Frank J. McGarr
: U.S. District Judge

John H. Wood o
‘ U.S. District Judge

Ila Jeanne Sensenich =
U.S. Magistrate

Professor Bruce S. Rogow



INTRODUCTION

When a state prisoner has a complaint about con-
ditions of confinement in a state institution, the
preferred method of seeking relief is to by-pass the
state administrative apparatus and the state judicial
system and to file a claim in the federal district
court alleging a deprivation of federal constitutional
rights. The federal remedy may be sought even though
the prisoner was sentenced to a state institution by a
state judge.

The result is to place a disproporticnate amount
of responsibility upon the federal judiciary.

Prisoner rights cases occupy a significant percent-
age of the time of federal courts, particularly of the
United States district judges. The Administrative : ,
Office of the United States Courts has been keeping ‘

statistics on prisoner cases for the past few years.
"Civil rights'" cases have been tabulated separately for
seven years. Those statistics show that state prisoner
civil rights casess totaled 3,348 in the fiscal year

+ ending June 30, 1972; 4,174 in 1973; 5,236 in 1974;

6,128 in 1975;_ 6, 958 in 1976; 7, 752 in 1977; and
9,730 in 1978. 1 “The numbers are large and continue to
increase. Civil rights petitions from state inmates
have increased by 379.3 percent since 1970.

But sheer numbers do not tell the complete story;

for it is generally agreed that most prisoner rights
~cases are frivolous and ought to be dismissed under even

the narrowest definition of frivolity. The Freund Report2

1. Annual Report of the Dlrector of the Admlnlstratlve Offlce

of the United States Courts, 1978

2. Report of the Study Group on the Caseload of the Supreme :
Court, 57 F.R.D. 573 (1972), popularly known as the Freund Report,

named for its chairman, the dlstlngulshed Professor Paul Freund of
Harvard Unlver51ty
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concluded that: "The number of these petitions found
to have merit is very small, both proportionately and
absclutely."3 This is reflected in the fact that
5,355 of 5,858 or 91 percent of the cases brought in
federal court in fiscal year 1976 were dismissed or
terminated prior to pretrial.

The stresses that produce these complaints are
extreme and, to some extent, predictable. What to
most people would be a very insignificant matter
becomes, because of the nature of prison life, of real
concern to the prison inmate. Most of the money
damage claims, realistically evaluated, could be
handled by a small claims court at the state level.
Most requests for injunctive relief involve issues
which would seem to many people to be quite trivial.

The fact that the volume of conditions-of-
confinement cases is large and the fact that many are
frivolous make it difficult to ensure that the meri-
torious complaint is found and given careful attention.
Therefore, the federal judiciary must be especially
alert to recognize the meritorious case and grant
approprlate relief. The Freund Commission concluded:

. . [ITt is of the greatest importance to society
as well ag to the individual that each meritorious
petition be identified and dealt with."D

The cases sometimes raise constitutional questlons
of great significance to prisoners and to the nation's
correctional systems. Because lawyers are typlcally
not involved, a very difficult task confronts the
judiciary, partlcularly at the early stages of this:
class of pro se litigation.

It becomes absolutely necessary for the federal
judiciary to understand the factual basis of the com-
plaint and then to relate the facts to developing legal
precepts in federal constitutional law. This compen-
dium of cases is illustrative of the difficult issues
being presented by the prisoner complaints.

3. Id. at 587.

-»!i "

4. Annual Report of the Dlrector of the Admlnlstratlve '
Office of the United Stadates Courts, 1976.

5.'Freund Report, supra note 2, at 587..... . ...
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SECTION I: CIVIL RIGHTS STATUTES; JURISDICTION

There are several different civil rights statutes,
each having different requirements, but mostly civil
rights actions by prisoners are brought under the Civil
Rights Act of 1871, 42 U.S.C. § 1983, which provides:

Every person who, under color of

.any statute, ordinance, regulation,
custom, or usage, of any State or
Territory, subjects, or causes to be
subject, any citizen of the United
States or other person within the
jurisdiction thereof to the depriva-
tion of any rights, privileges, or
immunities secured by the Constitu-
tion and laws, shall be liable to
the party injured in an action at
law, suit in equity, or other proper

proceeding for redress. ' ~ ‘

Some other possible sources of causes of action are 42
U.5.C. § 1981: .

All persons within the juris-
diction of the United States shall
have the same right in every State
and Territory to make and enforce
contracts, to sue, be parties, give
evidence, and to the full and equal
benefit of all laws and proceedings
for the security of persons and
property as is enjoyed by white
citizens, and shall be subject to

. like punishment, pains, penalties,
taxes, licenses and exactiong of
every kind, and to no other.®

' 6. Municipal corporations are not immune under section 1981.
Mahone v. Waddle, 564 F.2d 1018, 1032 (2d Cir. 1977). Suits under
* 'sections 1981 and 1982 require plaintiff to allege racial discrim-
ination. - Milton v. Nelson, 527 F.2d 1158 (9th Cir. 1876): Save
Our Cemetaries v. Archdiocese of New Orleans, 568 F.2d 1074, 1078

12



42

42

U.S.C. § 1985(2):

(2) If two or more persons in any
State or Territory conspire to deter,
by force, intimidation, or threat, any
party or witness in any court of the
United States from attending such court,
or from testifying to any matter pend-
ing therein, freely, fully, and truth-
fully, or to injure such party or wit-
ness in his person or property on
account of his having so attended or
testified, or to influence the wverdict,
presentment, or indictment of any
grand or petit juror in any such court,
or to injure such juror in his person
or property on account of any verdict,
presentment, or indictment lawfully
assented to by him, or of his being
or having been such juror; or if two
or more persons conspire for the pur-
pose of impeding, hindering, obstruct-
ing, or defeating, in any manner, the

due course of justice in any State or

Territory, with intent to deny to any
citizen the equal protection of the
laws, or to injure him or his property
for lawfully enforcing, or attempting
to enforce, the right of any person,
or class of persons, to_the equal
protection of the laws.’/

U.S.C. § 1985(3):
(3) If two or more persons in any

State or Territory conspire or go in
disguise on the highway or on the prem-

(5th Cir. 1978). Section 1981 is not confined to contractual
matters and includes racially motivated misuse of government power.
Hall v. Pennsylvania State Police, 570 F.2d 86, 91 (34 Cir. 1978).
See generally Garner v. Giarrusso, 571 F.2d 1330 (5th Cir. 1978)

for a discussion of immunity of a.municipality.”

7. See Brawer v. Horowitz, 535 F.2d 830 (3d Cir. 1976)

(section 1985(2) requires class-based invidious'&iscriminatoryf
animus); Jones v. U.S., 536 F.2d 269, 271 (8th Cir. :1976)  (must
allege racial or class-based animus). o :

13



ises of another, for the purpose of depriv-
ing, either directly or indirectly, any
person or class of persons of the equal
protection of the laws, or of equal
privileges and immunities under the laws;
or for the purpose of preventing or
hindering the constituted authorities of
any State or Territory from giving or
securing to all persons within such State
or Territory the equal protection of the
laws; or if two or more persons conspire
to prevent by force, intimidation, or
threat, any citizen who is lawfully
entitled to vote, from giving his support
or advocacy in a legal manner, toward or
in favor of the election of any lawfully
qualified person as an elector for
President or Vice President, or as a
Member of Congress of the United States;
.. or to injure any citizen in person or
property on account of such support or
advocacy; in any case of conspiracy set
forth in this section, if one or more
persons engaged therein do, or cause to
be done, any act in furtherance of the ‘
object of such conspiracy, whereby
another is injured in his person or
property, or deprived of having and
exercising any right or privilege of a
citizen of the United States, the party
so injured or deprived may have an
action for the recovery of damages,
occasioned by such injury or deprivation, 7
against any one or more of the conspirators. a

The court has jurisdiction over_section 1983 cases
alleging constitutional depr1vat10n38 under 28 U.S.C.
§ 1343(3) and over section 1985(2) and (3) cases under
U.S. C § 1343(1). 28 U.S.C. § 1343 provides:

7a. See Section IX infra.

; 8. However, section 1343(3)-does not grant jurisdiction of
actions alleging’aeprivation of ‘a right secured by the laws of the
United States except acts of Congress providing for equal rights
of citizens. Gonzalez v. Young, 560 F.2d 160, 166 {(3d Cir. 1977).
But see Chase v. McMasters, 573 F.2d 1011, 1017 (8th Cir. 1978).

14



original jurisdiction of any civil
action authorized by law to be
commenced by any person:

. The district courts shall have

(1) To recover damages for
N injury to his person or property,
or because of the deprivation of
any right or privilege of a citi-
zen of the United States, by any
act done in furtherance of any
conspiracy mentioned in section
1985 of Title 42; ~

(2)

(3) To redress the depriva-
tion, under color of any State law,
statute, ordinance, regulation,
custom or usage, of any right,
privilege or immunity secured by
the Constitution of the United
States or by any Act of Congress
providing for equal rights of
citizens or of all persons within

: ‘ the jurisdiction of the United
. States; - T

Civil rights actions by prisoners against federal
officials may be brought under 28 U.S.C. § 13317 and
Bivens v. Six Unknown Named Agents of Federal Bureau
of Narcotics, 403 U.S. 388, 91 sS.Ct. 1999, 29 L.Ed.2d
619 (1971).9a These actions are usually brought in

mandamus under 28 U.S.C. § 1361. Section 1331 provides:

(a) The district courts shall
have original jurisdiction of all
civil actions wherein the matter
in controversy exceeds the sum or
value of $10,000, exclusive of
interest and costs, and arises
under the Constitution, laws, or
treaties of the United States ex-

9. Lynch v. Household Finance, 405 U.S. 538, 92 S.Ct. 1113,

31 L.Ed.2d 424 (1972) held that in cases brought under § 1983 no
jurisdictional amount is required.

Qa, See Section X infra.
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cept that no such sum or wvalue .
shall be required in any such ' ‘ ,
~action brought against the
United States, any agency there-
of, or any officer or employee
thereof in his official capac-
ity. ‘

Section 1361 provides:

The district courts shall
have original jurisdiction of
any action in the nature of
mandamus to compel an officer
or employee of the United
States or any agancy thereof
to perform a duty owed to the
plaintiff. -

Wolfish v. Levi, 573 F.2d 118 (2d Cir. 1978) cert.
ranted U.s. , S.Ct. , L.E4.Z2d
(1978) 47 U.S.L.W. 3221 (1978) held that the district
court did not have jurisdiction to oversee the operation
of federal jails and prisons under the Administrative
Procedures Act since the act specifically exempts from
judicial review ''agency action [which is] committed to ‘

agency discretion by law.'' The court found it unneces-
sary in that case to decide whether the act would apply
if the breach of a specific statutory mandate by federal
prison officials were established.

Two other causes of action by prisoners which pose
many of the same problems as civil rights actions are
Federal Tort Claims Act_actionslO and diversity actions
for personal injuries.ll 1In diversity actions the
court's jurisdiction is based upon 28 U.S.C. § 1332, and
the plaintiff must satisfy the jurisdictional amount re-
quirement in addition to showing diversity.

~ ’

10. 28 U.S.C. § 1346(b). See, e.g., Edwards v. United States,
519 F.2d 1137 (5th Cir. 1975), cert. denied, 425 U.S. 972, 96 S.Ct.
2170, 48 L.Ed.2d 795; Jones v. United States, 534 F.2d 53 (5th Cir.
1976), cert. denied, 429 U.S. 978,:97%.S.Ct. 487, 50 L.Ed.2d 586;
Crump v. United States, 534 F.2d 72 :(6th Cir. 1976); Plummer v. United
States, F.2d ; No. 76~114 (3d Cir. May 26, 1978).

11l. See Reeves v. City of Jackson, Mississippi, 532 F.2d 491
(5th Cix. 1976); U.S. ex rel. Fear v. Rundle, 506 F.2d 331 (34 Cir.
1974), cert. denied, 421.U.S. 1012 (1975).
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SECTION II: GENERAL CONSIDERATIONS: CIVIL RIGHTS
AND HABEAS CORPUS COMPARED

Prisoner civil rights actions and habeas corpus
actions tend to be grouped together under the general
title "Prisoner Petitioms. This generates congider-
able confusion since their similarities are generally
limited to the plaintiffs’ status as prisoners, the
fact that many of both such actions are filed without
the assistance of counsel,l2 and the fact that both
such actions involve claims that prisoners have been
deprived of their federal constitutional rights. A
civil rights action differs from a habeas corpus
action in the following respects:

A. Determination Whether an Action
is Habeas Corpus or Civil Rights

In prisoner civil rights actions, the prisoner

is generally asserting that his federal constitutional
rights have been or are being violated"in that his con-
ditions of confinement violate the United States Con-
stitution, or that the defendants violated his federal
constitutional rights in his arrest and criminal trial
proceedings. State prisoners are generally seeking a
declaratory judgment under 28 U.S.C. §§ 2201 and 2202;
injunctive relief under Rule 65 of the Federal Rules of
Civil Procedure; and compensatory and punitive damages.
Federal prisoners are usually seeking mandamus relief.

In habeas corpus actions, on the other hand, the
prisoner is asserting that the violation of his fed-
eral constitutional rights in his criminal trial pro-
ceedings requires his release from custody. The fed-
eral courts have Jurlsdlctlon of habeas corpus actions
under 28 U.S.C. § 2241. "Federal habeas corpus actions
brought by state prisoners are subject to the require-
ments of 28 U.S.C. § 2254,

12. see, e.g., Cruz v. Estelle, 497 F.2d 496 (5th Cir. 1974)
(complaint written on toilet paper).
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state prisoner and is actually seeking release from
custody, his action must be treated as habeas corpus.
Preiser v. Rodriguez, 411 U.S. 475, 93 S.Ct. 1827,

36 L.Ed.2d 439 (1973). However, this does not apply
to claims for money damages: Preiser at 411 U.S.
494, 93 S.Ct. at 1838, 36 L.Ed.2d at 453; and habeas
corpus may be available to challenge conditions of
confinement, Id. at 499, 93 S.Ct. at 1841, 36 L.Ed.2d
at 456. Preiser is not applicable to federal prison-
ers. Geraghty v. U.S. Parole Commission, 579 F.2d
238 (3d cir. 1978).

If the plaintiff in a civil rights action is a .

The significance of Preiser is that the habeas
petitioner must exhaust state remedies prior to
bringing his action in federal court, while there ig
no exhaustion requirement in civil rights actions.

When the prisoner seeks both release from custody
and money damages the civil rights action for damages
can go forward in federal court while the prisoner is
exhausting state remedies as to the habeas issues.
Wolff v. McDonnell, 418 U.S. 539, 554, 94 S.Ct. 2963,
2974, 41 L.Ed.2d 935 950 (1974) .14 However in these
circumstances the Court noted that normal prlnciples
of res judicata would apply. Id. at 554 n. 12, 94
S.Ct. at 2974 n. 12, 41 L.Ed.2d at 950 n. 12. .

Grundstrom v. Darnell, 531 F.2d 272 (5th Cir.
1976) held that the district court had properly dis-
missed a civil rights action as untimely until state
remedies had been exhausted as to the habeas relief,
although damages were also sought.l5 1In that case,
the damage claim and the habeas relief were both
based upon the same occurrences in the state criminal
trial proceedings. In Meadows v. Evans, 529 F.2d 385

13. See Bection II, C infra.

14. A declaratory judgment as a predicate to a damages
award would not be barred by Preiser, nor would an otherwise
proper 1n3unct10n _WGLET at 554, 94 S.Ct. at 2974, 41 L.Ed.2d
at 950. T e

o

15. However, if the statute of limitations might bar a
later action, the court should stay rather than dismiss the
¢ivil rights action. Ful#drd v. Klein, 529 F.2d 377 (5th Cir.
197a) . &
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(5th Cir. 1976), cert. denied, where the plaintiff
sought damages for both his allegedly involuritarily
induced guilty pleas and unconstitutional conditions
of confinement, the court determined that the action
could proceed as to the claims based upon allegedly
unlawful conditions of confinement although the
claims related to the guilty pleas should be dismiss-
ed or held in abeyance.

The determination of whether an action is habeas
corpus or civil rights can be difficult. Williams v.
Ward, 556 F.2d 1143 (3d Cir. 1977) held that the dis-
trict court had properly treated the action as civil
‘rights rather than habeas corpus since the plaintiff
was challenging the manner of parole decision-making
rather than its outcome. Drollinger v. Milligan,

552 F.2d 1220 (7th Cir. 1977) held that an action
challenging the terms of probation was habeas corpus
rather than civil rights.

Watson v. Briscoe, 554 F.2d 650 (5th Cix. 1977)
applied the doctrine of Preiser and concluded:

Under Preiser, clearly, an
injunction restoring good time
and mandating immediate parole
review is a habeas matter and
therefore the district court
correctly determined that it
should not hear this issue
prior to exhaustion of state
remedies.

554 F.2d at 652.

An action seeking conditional release for furloughs
and work or educational release programs is habeas cor-
pus rather than civil rights. Parson v. Keve, 413 F.Supp
111 (D. Del. 1976). '

Robinson v. Richardson, 556 F.2d 332 (5th Cir. 1977)
held that plaintiff's action was habeas corpus even though
the relief sought was an injunction against the continued
discriminatory use of peremptory jury challenges by the
district attorney. This was based on the fact that a
resolution of plaintiff's claims in his favor would result
in a finding that his conviction was constitutionally
invalid, and release from prison would necessarily follow
from such a‘ finding.
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The district courts have a heavy responsibility to
determine whether an action is habeas corpus or civil
rights. Strader v. Troy, 571 F.2d 1263 (4th Cir. 1978)
was a habeas corpus action in which the petitioner
alleged that his North Carolina sentence was enhanced
by uncounseled Virginia convictions. He sought both
release from custody and removal of the convictions
from consideration by the North Carolina parole board
in its determination of his eligibility for parole.

The district court denied the writ. The court of
appeals noted that in his claim against the parole
board petitioner did not assert that he was entitled
to parole and that he should be released. He argued
only that the parole board should consider his eligi-
bility for parole without regard to the Virginia con-
victions: :

He also does not assert that if
the four convictions are not con-.
sidered he will be entitled to
parole, now or ever. Thus, on
the authority of Preiser wv.
Rodriguez, 411 U.S. 475, 93
S.Ct. 27, 36 L.Ed.2d 439
(1973), we think this aspect of
Strader's claim for relief

must be treated as a suit

under 42 U.S.C. Section 1983
and not as a petition for a
writ of habeas corpus.

571 F.2d at 1269. 1In that case the court of appeals
~determined that plaintiff's claim should be treated as
civil rights rather than habeas corpus although in the
district court the plaintiff had made no effort to pro-
ceed under section 1983.

B. TFunction of Court

Habeas corpus actions usually involve reviewing a
state or federal trial record, while a prisoner civil-
rights action is usually a new action, not involving
the review of a prior case (unless the plaintiff is
seeking damages for the alleged violation of his civil
rights during his criminal trial proceedings).

~The pretrial proceedings are geﬁerally much more

extensive in civil rights actions than habeas corpus.
They may include motions for default judgment filed by
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the prisoner when the defendant has failed to answer
the complaint within twenty (20) days, motions for
class action certification, motions tc dismiss, motions
for summary judgment, motions for protective orders,
motions to compel discovery, motions to 'strike plead-
ings, and motions for a temporary restraining order.

C. Exhaustion of Remediesl6

A large percentage of habeas corpus actions chal-
lenging convictions in the state courts are dismissed
for failure of the petitioner to exhaust state court
remedies as required by 28 U.S.C. §§ 2254(b) and (c).
However, state prisoners bringing civil rights actions
are not requlred to exhaust state court rememdies.

See Monroe v. Pape, 365 U.S. 167, 183, 81 S.Ct. 473
482, 5 L.Ed.2d 492, 503 (1961); Wllwording V. Swenson,
404 U.S. 249, 251, 92 S.Ct. 407 409, 30 L.Ed.2d 418,
421 (1971) (conditions of confinement case); Preiser
v. Rodriguez, 411 U.S. 475, 494, 93 S.Ct. 1827, 1838,
36 L.Ed.2d 439, 453 (1973).

State prisoners are not required to exhaust
administrative remedies. See United States ex rel,.
Ricketts v. Lightcap, 567 F.Zd 1226, 1229 (34 Cir.
1977); Simpson v. Weeks, 570 F.2d 240 (8th Cir. 1978);
Hardwick v. Ault, supra. See also McNeese v. Board of
Education, 373 U.S. 668, 672, 83 S.Ct. 1433, 10 L.Ed.2d
622 (1963); Damico v. California, 389 U.S. 416, 417

16. For an excellent discussion of the exhaustion require-
ment, see Note, State Prisoners' Suits Brought on Issues
DlspOSltlve of Confinement: The Aftermath of Preiser v.
Rodriguez and Wolff v. MecDonnell, 77 Colum. L. Rev. 742 (1977),
Comment, State Prisoners and the Exhaustion of Administrative
Remedies: Section 1983 Jurisdiction and the Availability of
Adequate State Remedies, 7 Seton Hall L. Rev. 366. (1976).

17. See also Allee v. Medrano, 416 U.S. 802, 814, 94 S.Ct.
2191, 2200, 40 L.Ed.2d 566, 580 (1974); Ellis v. Dyson, 421 U.S.
426, 432, 95 S.Ct. 1691, 1695, 44 L.Ed.2d 274, 281 (1975);
Steffel v. Thompson, 415 U.S. 452, 472, 94 S.Ct. 1209, 1222,
39 L.Bd.2d 505, 522 (1974); McCray v. Burrell, 516 F.2d 357 (4th
Cir. 1975), cert. dismissed as’ improvidently granted, 426 U.S.
471, 96 S.Ct. 2640, 48 L.Ed.2dl 788 (1976); ‘Hardwick v. Ault, 517
F.2d 295 (5th Cir. 1975).
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88 S.Ct. 526, 527, 19 1,.Ed.2d 647, 649 (1967); Steffel
v. Thompson, supra at 472; Carter v. Stanton, 405 U.S.
669, 670-71, .Ct. 1232, 1234, 31 L.Ed.2d 569, 572

(1972). :

Federal prisoners are required to exhaust admin-
istrative remedies. See Waddell v. Alldridge, 480 F.2d
1078 (3d Cir. 1973); Jones v. Carlson, 495 F.2d 209
(5th Cir. 1974); Willis v. Ciccone, 506 F.2d 1011, 1015

(8th Cir. 1974} .

The Supreme Court cases commenting on exhaustion
of state remedies can be interpreted as ambiguous or as
unnecessary dicta, U.S. ex rel. Ricketts v. Lightcap,

"567 F.2d 1226, 1229 (3d Cir. 1977), and a few courts

have imposed a limited exhaustion requirement in cases
in which the plaintiff is asserting the violation of
his constitutional rights in state court criminal pro-
ceedingsl8 or when he alleges that his personal prop-
erty of no great monetary value wis unlawfully confis-
cated without due process of law.

D. Representation by Counsel; Attorney
Fees Awards Act of 1976

The court can appoint counsel for habeas petition-
ers when necessary and counsel can be compensated in
accordance with the Criminal Justice Act, 18 U.S.C.

§ 3006A(g).

18. See Guerro v. Mulhearn, 498 F.2d 1249, 1251 (lst Cir.
1974} ; Pulford v. Klein, 529 F.2d 377, 378 (5th Cir. 1976);
Meadows v. Evans, 529 F.2d 385 (5th Cir. 1976); Conner v. Pick-
ett, 552 F.2d 585, 587 (5th Cir. 1977); Grundstrom v. Darnell.
531 ¥.2d 272" (5th Cir. 1976); Robinson v. Richardson, 556 F.2d
332 (5th Cir. 1977); Edwards v. Joyner, 566 F.2d 960 (5th Cir.
1978); Watson v. Briscoe, 554 F.2d 650 (5th Cir. 1977); Foster
v. Zeeko, 540 F.2d 1310 (7th Cir. 1876).

19. Secret v. Brierton, 584 F.2d 823 (7th Cir. 1978).
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Securing counsel for plaintiffs in civil rights
actions is more difficult. There is no right to counsel
in Section 1983 cases Hardwick v. Ault, 517 F.2d 295,
298 (5th Cir. 1975). 20 The Comptroller General of the
United States, in a decision dated February 28, 1974,

39 Comp. Gen. 133, File No. B-139703, took the pos1t10n
 that he cannot pay counsel fees in civil rights cases
under the Criminal Justice Act. He specifically dis-
agreed with MeClain v. Manson, 343 F.Supp. 382 (D.C.
Conn. 1972), a case cited repeatedly by prisoners. The
decision in McClain may be better understood by realiz-
ing that it preceded Preiser v. Rodriguez, 411 U.S. 475,
93 S.Ct. 1827, 36 L.Ed.2d 439 (1973), which held that
“actions seeklng release from custody must be handled as
habeas corpus rather than civil rights. Prior to
Preiger, the distinction between habeas corpus and
civil rights was less clear and courts may have treated
civil rights actions as habeas for purposes of appoint-
ment of counsel. However, it now appears that while a
court could enter an order appointing” an attorney,
the fact is that the Comptroller General would ultim-
ately refuse to pay the attorney's fee.

Under 28 U.S.C. § 1915(d) the court may request an
agttorney to represent a party who is proceeding in
forma pauperis in a civil case but that section con-
tains no provision for compensatlon of counsel.

In Heidelberg v. Hammer, 577 F.2d 429 (7th Cir.
1978), the court recognized that the question of whether
to request an attorney to represent a plaintiff in
accordance with 28 U.S.C. § 1915(d) rests in the sound
discretion of the district court "unless denial would
result in fundamental unfairness impinging on due
process rights, " 577 F.2d 431. The court did note that
it is extremely helpful to the court to have the plain-
tiff represented by counsel when a hearing is required.

The Civil Rights Attorney's Fees Awards Act of
1976, 42 U.S.C. § 1988,21 authorizes the court to allow

20. Wimberly v. Rogers, 557 F. 2d 671 (9th Cir. 1977) held
that the district court had not abused its discretion in denylng
_a request for appointment of counsel. But see Gordon v. Leeke, -
574 F.2d4 1147, 1154 (4th Cir. 1978). .- * : :

21. See Lipson, Beyond Alyeska - Judicial Response to the
Civil Rights Attorneys' Fees .Act, 23 St. Louis U.L.R. 243 (1978).
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~ the prevailing party a reasonable attorney's fee as
part of the costs in a civil rights action. The act ~
ldoes not authorize the court to appoint counsel and ‘
it is questionable whether a judge or magistrate
should request a particular attorney to accept a case
involving a possible fee. Further, since the act
does not become applicable until a party has ''pre-
vailed," it is usually not helpful to the court in
the initial stages of the lawsuit when the plaintiff
- is seeking the assistance of counsel. :

Identification of the '"prevailing' party is not
always easy. Black and female residents of a Georgia
county instituted a class action suit seeking injunc-
tive relief to correct the allegedly unconstitutional
composition of grand and traverse juries in Brown v.
Culpepper, 559 F.2d 274 (5th Cir. 1977). During a
hearing. defendants admitted the unconstitutional com-
position and subsequently prepared new lists which
were approved by the court. The district court denied
plaintiffs' motion for award of attorneys' fees,
noting that the unconstitutional state of affairs
resulted from negligence rather than intentional mis-
conduct or bad faith. Although defendants argued on
appeal that plaintiffs were not ''prevailing'' parties
within the meaning of the Civil Rights Attorney's :
Fees Awards Act since the parties settled the litiga-
tion by voluntary agreement, the court of appeals re- ‘
versed and awarded attorneys' fees, finding that the
plaintiffs were prevailing parties and concluding
that the settlement did not,prevent award of counsel
fees. The’court noted that under Titles II and VII
of the Civil Rights Act of, L964 42 U.S.C. §§ 2000a-3
(b) and 2000e- 5(k), defendant s conduct was irrele-
vant to award of attorneys fees and held that the
same standards should apply to awards under section 1988.

22..In Miller wv. Carson, 563 F.2d 741, 756 n. 28 (5th Cir.
1977), the court stated: ‘

The fact that a trial judge appointed
an attorney and later awarded him a fee is
not relevant to the question whether a
trial court has the power to;. award such a
fee, although it may be relevant to the
question whether the Jjudge abused Hhis
discretion. At any rate, we f£ind no
abuse in this case.
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In Inmates of Neb. Penal and Correctional wv.
Greenholtz, 567 F.2d 1381 (8th Cix. 1977), inmates
brought an action against the members of the board
of parole seeking injunctive relief and damages for
the board's policy of refusing to consider otherwise
eligible inmates for discretionary parole if they
had actions pending in court. While the action was
pending the board abolished its policy, admitting
that it interfered with the inmates' right to seek
redress of grievances in the courts. After conduct-
ing a hearing and finding that the policy was no
longer being applied and would not be applied in the
future, the district court denied injunctive relief -
since there was no threat of future irreparable in-
jury. The district court did, however, award plain-
tiffs some of their costs. 1In affirming, the court
of appeals quoted from the district court opinion:

In effect, the Board's policy
would have been held unconsti-
tutional but, as noted above,
the policy was discontinued.
Under these circumstances, the
Court will consider the plain-
tiffs as prevailing parties
for the_purposes of awarding
costs .4~ '

567 F.2d at 1384.

The Eighth Circuit recognized in Intern. Soc.

for Krishna Consc. v. Anderson, 569 F.2d4d 1027, 1029
(8th Cir. 1978), that under the act, attorneys' fees
are to be awarded to the prevailing party absent un-
usual circumstances. Since the district court had
denied plaintiff's application for attorneys' fees,

the court of appeals remanded for determination whether
any unusual circumstances existed which would render an
award of attorneys' fees to the plaintiff unjust and
for determination of the amount of the award if any was
to be made. However, in Franklin v. Shields, 569 F.2d
784, 801 (4th Cir. 1977), the court determined that the
prisoner plaintiffs should not be awarded attorney fees

23, See also Kimbrough V. #rkansas Activities Ass'n., 574 5
F.2d 423 (8th Cir. 1978). ' : \
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and costs because they had not '"substantially' pre-
vailed. In Henderson v. Fort Worth Ind. School Dist.
574 F.2d 1210 (5th Cir. 1978), the court approved the

dlStrlCt court's refusal to award counsel fees to the
p'rn'vg-l'l-lﬁg P'lg'l'nf"! ffe on the g"'Chu.u l—ud-t such an
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award would be unjust.

Huntley v. Community Sch. Bd. of Brooklyn, 579
F.2d 738 (2d Cir. 1978) affirmed the trial court's
refusal to award attorney's fees although the plain-
tiff had received an award of nominal damages. The
court stated: 'We find no abuse of discretion in
Judge Weinstein's conclusion that appellant at most
had won a 'moral' victory of insufficient magnitude _
to award an award under Section 1988." 579 F.2d at 742,

Pickett v, Milam, 579 F.2d 1118 (8th Cir. 1978)
held that although the district court had properly
refused to award plaintiff's attorney's fees agalnst
the defendants in their individual capacity upon its
finding that there was no indication that they had
acted in bad faith, it should have awarded attorney's
fees against the defendants in their individual capa-
cities under Hutto v. Finney, U,S. , 98 S.Ct.
2565, 57 L.Ed.2d 522 (1978). ‘

In Sargeant v. Sharp, 579 F.2d 645 (lst Cir.
1978), the district court, without a hearing, had im-
properly refused to award prevailing plaintiffs
attorney's fees. The sole reason for the court's
refusal was that counsel had already received a por-
tion of the recovery as determined by a consent decree,
as a contingent fee. Although the court did not re-
quire a formal evidentiary hearing in each case, the
motion for attorney's fees here was disposed of in a
summary fashion without an adequate statement of the
reasons for the order. The appellate court recog-
nized that the district court does have broad discre-
tion to make the initial determination of whether to
allow an award of fees, but the district judge had
failed to express his reasons for following the gen-
eral principle that a successful plaintiff "'should
ordinarily recover an attorney's fee unless spec1al
circumstances would render such an award unjust.'

579 F.2d at 647. -The court's determination of
whether to award an attorney's fee should be divor-
ced from the fact that the attorney had already
received a fee under a private fee agreement:
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[T1f the Court finds that an
agreement provides for an unethic-
ally excessive fee, it may sparing-
ly exercise its supervisory powers

"over the bar to limit the amount
the attorney may actually receive.
If, however, the court's concern
is merely that granting such fees
would result in overcompensation
to counsel because it would be in
additioh to fees received by vir-
tue of a fee agreement, it can
exercise its supervisory powers
to fashion its order to ensure
that the award goes to compen-
sate the client,

579 F.2d at 648.

Referring to the legislative history of the
Attorney's Fees Awards Act the court stated: 'Should
it be determined that counsel is entitled to fees
here, the amount of the award must be adequate to
prov1de an incentive 'to afttract competent counsel.
Id. at 648. The court remanded for a decision as to
whether the plaintiff should be awarded attorney's
fees under the guidelines it had set forth.

In Reynolds v. Coomey, 567 F.2d 1166 (lst Cir.
1978), an action under 42 U.S.C. § 2000e-16, the court
determined that where more than one attorney represents
the prevailing party, the contribution of all attor-
neys must be taken into consideration and the fees
awarded should reflect the efforts of all, at least to
the extent that the time reported did not reflect dup-
lication of work or effort, or work that could be per-
formed by non-lawyers. Further, these fees were to be
awarded to attorneys employed by a public interest
firm or organization on the same basis as awards to
private practitioners. See also Perez v. Rodriguez
Bou, 575 F.2d 21 (lst Cir. 1978).

The Third Circuit in Prandini v. National Tea Co.,

557 F.2d 1015 (3d Cir. 1977), held that in an action

under the Civil Rights Act of 1964, 42 U.S.C. § 2000e-5(k),
it was proper for the district court to refuse to award

a referral fee to an attorney based upon a percentage
referral arrangement, rather than on work performed.

However, since that attorney did submit a claim based
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upon hourly charges, the court should have passed on it.

An award of counsel fees which will be paid out of
the state treasury is not barred by the Eleventh Amend-
ment. Hutto v. Finney, U.S. , 98 S.Ct. 2566,

57 L.Ed.2d (1978); Rodriguez v. Jimenez, 551 F.2d
877 (lst Cir. 1977). In Hutto, supra, the Court stated:

As this Court made clear in
Fitzpatrick v. Bitzer, 427 U.S.
445, Congress has plenary power
to set aside the States' immun-
ity from retroactive relief in
order to enforce the Fourteenth
Amendment. When it passed the
Act, Congress undoubtedly in-
tended to exercise that power
and authorize fee awards pay-
able by the States when their
officials are sued in their
official capacities. The
Act itself could not be
broader. It applies to
action brought to enforce
certain civil rights laws.

It contains no hint of an
exception for States defend-
ing injunction actions; in-
deed, the Act primarily
applies to laws passed spec-
ifically to restrainéstate
action. See, e.g., 42 U.S.C.
§ 1983.

1" 1t

any

U.S. at , 98 S.Ct. at 2575, 57 L.Ed.2d at 536.
Fitzpatrick v. Bitzer, 427 U.S. 445, 447, 96 S.Ct. 2666,
2669, 49 L.Ed.2d 614, 620 (1976), referred to in Hutto,
supra, was an action brought under Title VII of the
Civil Rights Act of 1964. The district court in
Fitzpatrick held that the Connecticut State Employees'
Retirement Act violated Title VII's prchibition
against sex-based employment discrimination and granted
prospective injunctive relief against the defendant
state officials. However, the claim for attorneys'
fees was denied since the district judge believed pay-
ing them from the state treasury was precluded by the
Eleventh Amendment. The court of appeals reversed and
“the Supreme Court affirmed, finding that the payment of
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attorneys' fees from the state treasury is not barred
by the Eleventh Amendment. The Supreme Court found the
immunity of the state under the Eleventh Amendment was
limited by Section V of the Fourteenth Amendment of the
United States Constitution which provides, "The Congress
shall have power to enforce by appropriate legislation,
tHe provisions of this article." The court stated in
Fitzpatrick:

We think that Congress may, in determining
what is "“appropriate legislation' for the
purpose of enforcing the provisions of the
Fourteenth Amendment, provide for private
suits against States or state officials
which are constitutionally impermissible
in other contexts,

427 U.S. at 459, 96 S.Ct. at 2671, 49 L.Ed.2d at 622,
Although Fitzpatrick was a Title VII action, the First
Circuit in Mg;tinez,23a and the Eighth Circuit in
Finney, supra, applied its holdings to section 1983
actions and found that an award of attorneys' fees was
not barred by the Eleventh Amendment. See also Rainey
v. Jackson State College, 551 F.2d 672 (5th Cir. 1977);
King v. Greenblatt, 560 F.2d 1024, 1025 n. 2 (lst Cir.
1977) .

Counsel fees may be awarded against the state or
governmental units which are not named as parties to
the action. Hutto v. Finney, . U.S. , 98 S.Ct.
2565, 57 L.Ed.2d 522 (1978). Miller v. Carson, 563
F.2d 741 (5th Cir. 1977) stated:

Although section 1983 provides no cause
of action against local governments
because they are not ''persons' within
the meaning of that statute, . . . it
creates no immunity for them. Congress
was free to pass another statute without
the restrictive language of § 1983.
Because we find that the intention of
Congress in passing the 1976 Act was to
allow fee awards against local govern-
ments, Muzquiz and Monroe do not control.

We recognize that the state's eleventh
- amendment immunity is different in
~ nature from the omission of lesser

... 23a. Martinez Rodriguez v. Jimenez, 551 F.2d.877 (lst Cir.
1977). '
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governmental bodies in Section 1983. It
would be anomalous, however, to hold that
while state governments and state
entities may be compelled to pay fees
under the Act, local governments and
their agencies cannot. Although a con-
stitutional amendment was required to
limit the eleventh amendment's immunity,
427 U.S. at 456, 96 S.Ct. 2666, only a
statutory authorization is necessary to
fill the gap in section 1983 and allow
the recovery of money from a local
government.

563 F.2d at 755-56.
In Finney v. Hutto, 548 F.2d 740 (8th Cir. 1977),

aff'd U.S, , 98 S.Ct. 2565, 57 L.Ed.2d 522 (1978),
the court stated:

The appellants complain that the district
court erroneously forced the Department
to pay the fee in view of the fact that
the Department is not a named party. We
disagree. The Act permits an order, as
was entered in this case, requiring the
award to be paid directly from the funds
of a state agency, such as the Department
of Correction, whether or not the agency
is a named party.

548 F.2d.at 742,

The Supreme Court held in Christiansburg Garment
Co. v. Equal Employment Opportunity Commission, 434
U.S. 412, 98 S.Ct. 694, 54 L.Ed.2d 648 (1978), that
under Section 706(a) of Title VII of the Civil Rights
Act of 1964, which authorizes the court in its dis-
cretion to allow the prevailing party a reasonable
attorney's fee, a prevailing defendant is not to be
~awarded a fee unless the court finds that the:-claim
was frivolous, unreasonable, or groundless, or that the
plaintiff continued to litigate after it clearly became
so. However, the defendant need not show that the
plaintiff acted in bad faith. The Fifth Circuit
applied Christiansburg in Lopez v. Arkansas Cty.
Independent Sch. Dist., 570 F.2d 541 (5th Cir. 1978),
- to a claim for attorneys' fees under the Civil Rights
Attorney's Fees Awards Act of 1976. See also United
“States Steel Corp. v. United States, 519 F.2Zd 359 (3d
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Cir. 1975) and Tillman v. Wheaton-Haven Recreation
Ass'n., 580 F.2d 1222, 1225 (4th Cir. 1978).

When a party has 'prevailed" and the court deter-
mines that an award of counsel fees is appropriate, the
computation can be difficult.

In Stanford Daily wv. Zurcher, 550 F.2d 464 (9th
Cir. 1977), cert. granted, 436 U.S. 547, 98 S.Ct. 52,
54 L.Ed.2d 71 319575, rev'd on other grounds, No. 76~
1484, May 31, 1978, the court observed at note 3 that

the Senate Report to the Civil Rights Attorney's Fees
Award Act of 197624 approved the standards applied by the
district court in awarding counsel fees in Stanford
Daily v. Zurcher, 64 F.R.D., 680 (N.D. Cal. 1974). 1In
that case the court stated:

This court, following the suggestion
of the Ninth Circuit, intends to consider
many of the factors listed in Johnson
(Johnson v. Georgia Highway Express, Inc.,
488 F.2d 714 (5th Cir. 1974)) within a
modified version of the framework offered
in Lindy Bros. (Lindy Bros. Bldrs., Inc.
of Phila. v. American R. and S. San. Corp.,
487 F.2d 161 (3d Cir. 1973)). Specifically,
the court will consider: the amount of
time devoted by the attorneys to the liti-
gation; the wvalue of the time in light of
billing rates and of the attorneys'
experience, reputation, and ability; and
the the attorneys' performance, given the
novelty and the complexity of the legal
issues in the litigation. This consider-
ation will be grounded upon the court's
opportunity to view the attorneys' work
during the course of litigation and upon
the information provided by the parties in
their numerous briefs and affidavits.

64 F.R.D. at 682-83.

Lindy v. Am. Radiator, 540 F.2d 102 (3d Cir. 1976)
(en banc), (Lindy II) and Lindy Bros. Bldrs., Inc. of
Phila. v. American R. and S. San. Corp., 487 F.2d 161
(3d Cir. 1973) (Lindy I) are the leading cases in

24. Sen. Rep. No. 94-1011, 94 Cong., 2d Sess., 4, reprinted
in (1976) U.S. Code Cong. & Ad. News 5908, 5912. ,
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establishing standards for the determination of fees.
Lindy I announced a formula that starts with a basic ;
Mlodestar" -- a calculation of time spent times the

hourly rate usually charged by the lawyer. The 'lode-

star' can be increased by a contingency factor; it can

be either increased or decreased by a quality-of-work

factor. 1In Lindy II the court stressed that these

general considerations must be affected by particular

features of the case. For example, under the rubric

"contingency of success,' considerations might be the

complexity of the case, whether there is controlling

case law, whether defendant's liability is clear. 540

F.2d at 117. Under the rubric of quality-of-work,

considerations might be whether '"the lawyer dlscharged

the professional burden undertaken with a degree of

skill above or below that expected for lawyers of the

_calibre reflected in the hourly rates." 540 F.2d at 118.

King v. Greenblatt, 560 F.2d 1024 (lst Cir. 1977),
following a Lindy approach, determined that mechanical
application of t%e Criminal Justice Act fee schedule
was not proper. The court recognized that the fee to
be awarded is a matter within the sound discretion of
the district court. However, the court did identify
certain general criteria it expected the district
courts to follow:

1) the time and labor required; 2) the
novelty and difficulty of the question
presented; 3) the skill required to
perform the legal services; 4) the pre-
clusion of other employment by the
attorney due to acceptance of the case;
5) the customary fee in the community;

6) whether the fee is fixed or con-
tingent; 7) time limitations imposed by
client or circumstances; 8) the amount
involved and the results obtained; .

9) the experience, reputation and ability
of the attorney; 10) the undesirability
of the case; 11) the nature and length

of the professional relationship with the
client; 12) awards in similar cases

These crlterla are similar to those in the
ABA Code of Professional Responsibility
and we approve them for use in Fees Act
cases within this district. :

The court of appeals applied the criteria to the court's
award of $50 an hour for a total of eighty hours and
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approved the award of $4,000.

In Souza v. Southworth, 564 F.2d 609 (lst Cir.
1977), the court determined that although counsel had
not submitted sufficiently detailed time sheets as
required by King, supra, the lower court properly
accepted counsel's one affidavit as to the time spent
on the case since the standards set forth in King had
been developed years after counsel's services were
rendered. The court noted that the fees for the three
attorneys, in the amounts of $19,402.50, $2,040, and
$1,776, were very high but approved them. The court
further determined that a district court could award
counsel fees for the appellate work of the attorneys.
However, since the court of appeals was in a better
position to assess the importance and quality of
appellate work, the court of appeals was required to
give less deference to the district court's determina-
tioni. The court further held that plaintiff's
attorneys were not necessarily precluded from receiving
a fee for time spent litigating the issues of fees.
The court stated: "[T]lhe fact that litigation over
fees only indirectly benefits the plaintiff class is
a consideration of some importance in a determination
of the reasonableness of a particular fee for thesa
services." 564 F.2d at 614. The court determined that
the fee awarded to one of the attorneys for his work
performed on appeal was required to be reduced to no
more than $50 an hour. :

The Fifth Circuit, in Rainey v. Jackson State
College, 551 F.2d 672, 677 (5th Cir. 1977), identified
the.factors to consider in awarding attorneys' fees as
basically those set forth in King, supra. After con-
sidering those factors the court of appeals determined
that the fee should be $35 per hour for the period
through the first agpeal and one half that amount for
the second appeal.Z ,

In Miller v. Carson, 563 F.2d 741, 756 (5th Cir.
1977), the court found no error by the trial court in
setting the attorney's fee at $60 an hour for in-court
time, %40 an hour for out-of-court time for primary
counsel, and $30 an hour for less experienced lawyers
working with him.

25. Part of the work by counsel on the second appeal related
to plaintiff's unsuccessful claims.
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Brown v. Culpepper, 559 F.2d 274 (5th Cir. 1977)
held that the district court had 1mproperly denied
plaintiff's request for attorneys' fees and after
reviewing the affidavits of plalntlff s attorneys
gsetting forth their experience, the number of hours
spent on the case, and the suggested hourly rate,
awarded counsel fees in the amount requested: $2 276.25,
allowing $65 per hour for 29.25 hours for one attorney

and $75 per hour for a total of five hours for the other

attorney. Brown, 559 F.2d at 276 n. 4. See also
Walston v.‘ScHool Bd. of City of Suffolk, 566 F.2d
1201, 1205 (4th Cir. 1977) (award of counsel fees in-
- adequate where based solely on amount of award
recovered) .

Prandini v. MNational Tea Co., 557 F.2d 1015 (3d
Cir. 1977) was a class action based upon sex discrimi-
nation in employment under the ClVll Rights Act of
1964. The court stated:

The awarding of ccunsel fees is a
matter of discretion with the trial
court, but we have provided objective
standards to guide and facilitate the
sound exercise of that discretion. Lindy
Bros. Builders, Inc. of Phila. v. American
Radiator and Standard Sanitary Corp.,

487 F.2d 161 (3d Cir. 1973) (Lindy 1),
and Lindy Bros. Builders, Inc. of Phila.
v. American Radiator & Standard Sanitary

- Cor 540 F.2d 102 (34 Cir. L9/6)
2L1ndy II). The district court is
required to employ the formula we devised
and to articulate the values of its
variable components. The total time
expended and a reasonable hourly rate
are the elements of the initial compil-
tation. That calculation in turn must
be adjusted to reflect the quality of
the work, benefit to the client, and
contingency of the result in order to

" arrive at a reasonable value of the
attorneys' services. If the district
court applies this criterion to findings
of fact'which are not clearly erroneous,
it acts within its discretion and the
decision will not be desturbed

557 F.2d at 1018. Later, the court mentions the possi-
- bility of adjustments to the fee scale:




[W]e observe that the "quality' factor
requires the court to adjust a fee on
the basis of results of the work per-
formed. Quality in this sense includes
efficiency. 1If the attorney achieves
good results with a minimum time
expenditure, the total award may be
increased to reflect efficiency and
benefi/i to the client

Convexsely, emphasis on the abjectlve
quantity of time spent should not shield
wasteful or inefficient logging of hours
from scrutiny, and the court should
reduce the compensation when that
practice occurs. Similarly, hours

spent on purely clerical matters,
gasily~delegable to nonprofessional
assistants, should not be valued at
legal service rates.

557 F.2d at 1019. 1In that case the class action had
been settled and the proposed settlement petition pro-
vided for payment of counsel fees as part of the
settlement. The court noted that there was, in reality,
only one fund for both the class and attorneys' fees.
In such a case the defendant was interested only in
disposing of the total claim asserted against it and
was not interested in allocation between the attorneys'
fees and payment to the members of the class. The
~court of appeals determined that the district court had
properly required public disclosure of the basis for
the fees, even though the defendant had agreed to the
amount: :

A reasonable solution, we suggest, is
for ¢rial courts to insist upon settle~
ment-of the damage aspect of the case
separately from the award of statutorily -
‘authorized attorneys' fees. Only after
court approval of the damage settlement
should discussion and negotiation of
appropriate compensation for the
attorneys begin. This would eliminate
the situation found in this case of
having, in practical effect, one fund
divided between the attorney and client.

557 F.2d at 1021.
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The Third Circuit, in Hughes v. Repko, 578 F.2d
483 (3d Cir. 1978), reversed and remanded where the
district court attempted to make recovery of counsel
fees proportional to the extent plaintiff prevailed in
the action. Although the number of hours of service
multiplied by the hourly rate totaled $3,850, the
district court reduced the award by two-thirds to
$1,275 since plaintiff prevailed on only one-third of
the issues involved, and further reduced the award to
$700 by finding that the work was 'good" but '"'simple".
The court of appeals held that the automatic reduction
was legally impermissible and remanded the case for
reconslderation. In doing so the court stated that
legal services fairly devoted to successful claims are
compensable even though they supported the prosecution
of unsuccessful claims, and that the simplicity of
issues is reflected only in determination of the number

of hours reasonably devoted to the successful claims.

s a

Courts have held that the Attorney's Fees Awards
Act of 1976 is applicable to cases which were pending
at the time of its passage. Souza v. Southworth, 564
F.2d 609, 611 (lst Cir. 1977); Martinez Rodriguez v.
Jimenez, 551 F.2d 877 (lst Cir. 1977); Miller v. Carson,
563 F.2d 741, 754 (5th Cir. 1977); Rainey v. Jackson
State College, 551 F.2d 672, 676 (5th Cir. 1977); Bond
v. Stanton, 555 F.2d 172 (7th Cir. 1977); Wharton V.
Knefel, 562 F.2d 550 (8th Cir. 1977). But see Zurcher
v. Stanford Daily, 550 F.2d 464 (9th Cir. 1977), cert.
ranted, 434 U.S. 816, 98 S.Ct. 52, 54 L.Ed.2d 71 (1977),
rev'd on other grounds, 436 U.S. 547, 98 S.Ct. 1970,
58 L.Ed.2d 519735 (presenting question of retro-

activity of atturneys' fees amendment).

In prisoner cases in which the Civil Rights
Attorney's Fees Awards Act is not applicable, the court
may award counsel fees to a successful plaintiff at the
conclusion of the case where (1) they are authorizeasd by.
statute or enforceable contract; (2) a common benefit
is conferred by the recovery of a fund or¥ property; =
(3) a party has willfully disobeyed a court ggder; or
(4) the losing party has acted in bad faith, ,
vexatiously, wantonly, or for oppressive reasons.
Alyeska Pipeline Service Co. v. Wilderness Society,

421 U.s. 240, 257-59, 95 S.Ct. 1612, 1620-23, 44 L.Ed.2d

26. See Carter v. Noble, 526 F.2d 677 (5th Cir. 1976)
" (single bad faith incident affecting one person sufficient to
: justify award of counsel fees to aggrieved party).
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141, 153-56 (1975). '

. : Skehan v. Board of Trustees of Bloomsburg State

: College, 538 F.2d 53, 58 (3d Cir. 1976) concluded that
a fifth situation in which counsel fees could be awarded
would occur where there had been prelitigation vexation
or oppression in resisting a just claim. However, such
an award would not be available against an immune
sovereign.

E. Obtaining the Presence of Plaintiff
and His Witnesses

When a hearing is required in a habeas corpus
action, the witnesses are usually law enforcement
officials who participated in some way in obtaining the

plaintiff's.conviction,;-and prosecution and defense
attorneys. These witnesses can be summoned by subpoena.
However, there are major problems in obtaining the
presence in court of prisoner plaintiffs and their
witnesses. In addition to the security problems pre-
sented when large numbers of prisoners must be brought
to the court, further problems arise in determining the
party responsmble for bringing the witmnesses to court
and for paying the expenses. The plaintiff is usually
proceeding in forma pauperis, and both the marshal and
~ the institution officials object to being required to
transport the prisoners and to paying for transportation
of the plaintiff and his witnesses. The marshal takes
the position that the costs cannot be imposed on the
government. There is no clear cut legal precept that
controls this problem. The courts have been solving it
on an ad hoc basis. '

One court's solution -- staying all proceedings
“until the plaintiff was released from custody -- was
rejected by the Court of Appeals for the Ninth Circuit.
i e Y mberty v —Rogers ;- 557-F.2d 671 (9th Cir. 1977) stated:

The district court's indefinite stay of
all proceedings is tantamount to a denial
of due process. Simply because a person
is incarcerated does not mean that he is

27. See Federal Judicial Center, Recommended Procedures for
Handling Prisoner Civil Rights Cases in the Federal Courts
(Tentative Report No. 2, May 20, 1977) 12-13. (Hereinafter
Aldisert Report) : : '
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stripped of free access to the courts
and the use of legal process to remedy
civil wrongs. The rule of this Circuit
is that: "This is governed by law and
not by discretion.™

557 F.2d at 673.

Matter of Warden of Wisconsin State Prison, 541
F.2d 177 (7th Cir. 1976) held that prisoners do not
have an absolute constitutional right to be present at
their trials. In each.case a discretionary decision
must be made to determine whether the fulfillment of a
fundamental interest of the prisoner so reasonably
requires his being transported to court that it out-
weighs the state's interest in avoiding the risks and
expense of such transportation:

It can be granted that the right
of a prisoner to file a civil action
may have little meaning if success is
reasonably dependent on his immediate
presence in court, and such presence
is denied. But we would not accord
him an automatic right to be present,
and thus present the state, as was done
by the relief granted here, with the
choice of releasing him from custody,
or bringing him to court at substantial
expense,.

. Some of the relevant considera-
tions would seem to be: = How substantial
is the matter at issue? How important
is an early determination of the matter?
Can the trial reasonably be delayed
until the prisoner is released? Have
" possible dispositive questions of law
- been decided? Has the prisoner shown
a probability of success? Is the
testimony of the priscner needed?
If needed, will a deposition be
'reasonably adequate? Is the prisoner
represented? - If not, is his presence
~reasonably necessary to present his
case? : ‘

541 F.2d at 181.
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Although Stone v. Morxis, 546 F.2d 730 (7th Cir.
1976) again recoghized that. a prisoner does not have a
constitutional right to aprear as a witness in his own
civil rights action, it held that the district court
had erred in summarlly excluding the plaintiff from his
trial. Factors to be considered in determlnLng whether
a prisoner should be permitted to attend the trial of
his claim include cost and inconvenience of transporta-
tion; security risks; substantiality of matters at
issue; the need for an early determination of the
matter; possibility of delaying trial until the prisoner
is released; probability of success on the merits;
integrity of the correctional system; and the interests
of the inmate in presentin§ his testimony in person
rather than by deposition.

heidelberg v. Hammer, 577 F.2d 429 (7th Cir. 1978)
held that the district court had improperly dismissed
plaintiff's action for failure to prosecute when plain-
tiff, who was in custody, had failed to apply for a writ
of habeas corpus ad testificandum and therefore failed
to appear for his trial:

If the question of whether a writ of habeas
corpus ad testificandum should issue was
considered by the court and decided in the
negative, a dismissal of the action could
not properly be based on the fact that the
plaintiff failed to come to court, at least
until other possible methods of disposing
of the case on the merits, such as a bench
trial in the prison if the plaintiff waived
a jury, or trial by depositions, had been
explored and found not to be feasible. 1If
the reascn the writ was not issued was that
plaintiff did not ask for it, we think
dismissal was still not justified.

577 F.2d at 431. The court referred to its two earlier
opinions, Stone v. Morris, supra, and Moeck v.
Zajackowski, supra, and added to the factors considered
in those cases the defendant's possible interest in
having a claim against him decided within a reasonable
time, rather than left pending. The court noted that

if it appeared that the plaintiff would be released

from incarceration within a reasonable time, postponement

28. See also Armstrong v. Rushing; 352 F.2d4 836 (9th Cir,
1965) (prisoner plaintiff not entitled to personal appearance at
--1983 hearing as. a matter of rlght)
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of the trial might be a sensible alternative to requir-
ing the plaintiff's presence in court. However, if
plaintiff would be incarcerated for many more years,
‘postponement would not be a satisfactory solution.

Ballard v. Spradley, 557 F.2d 476 (5th Cir. 1977)
upheld the district court's order issuing writs of
habeas corpus ad testificandum requiring the state of
Florida to deliver six prisoners into the custody of
the United States marshal who was directed to bring the
prisoners before the court so that they might appear
and testify. The marshal argued that the state of
Florida should bear complete responsibility for trans-
portation, but the court noted that since the rights
involved were federal in nature and were important to
the constitutional scheme, the decision was within the
discretion of the district court. :

.

As to the plaintiff's right to call witnesses, in
Cook v. Bounds, 518 F.2d 779 (4th Cir. 1975), the court
stated:

In regard to Cook's request for
witnesses, the district court advised him
that it was necessary that he demonstrate
to the court the nature and materiality
of the testimony. When Cook failed to do
so, the court properly declined to order
such witnesses to appear at the trial.

518 F.2d at 780.

The Aldisert Report29 suggests that the plaintiff
be required to summarize in his pretrial statement his
testimony and the anticipated testimony of witnesses
who are incarcerated. ‘

: Marks v. Calendine, . F. Supp. (N.D. W.Va.,
filed June 13, 1978) (76-285-E) required the losing pro
se plaintiff to pay both his costs (although he had
been granted leave to proceed in forma pauperis) and
those of the defendants, who obtained a jury verdict in
their favor. The court found that the plaintiff did
not bring the action in good faith. The plaintiff had
sought to have seven guards and prison officials sub-
poenaed and to have twenty-three inmates brought in

29. Aldisert Repoft (ysupra, Section i,‘E, n.. 27) at 70, 92
(1977 ed.).

i
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pursuant to writs of habeas corpus ad testificandum.
After the attorney who had been requested by the court
to represent the plaintiff consulted with the court,
the requests for prisoner witnesses were reduced to
three. The court noted that persons granted leave to
proceed in forma pauperis are not absolved of liability
for costs. Their payment is merely delayed until final
determination of the case.

F. Continuing Clashes Between Parties

Another major difference between habeas corpus and
prisoner civil rights actions is that while the prisoner
names the warden as the nominal defendant in habeas
actions, there is usually no real conflict between the
parties to the suit. However, in prisoner civil rights
actions the prisoner is usually seeking money damages
from the prison officials in whose custody he is being
held and continual clashes between the parties are
common. Prisoners frequently claim they are being
punished in retaliation for filing their lawsuit. While
prison officials are not permitted to punish or harass
a prisoner for filing a lawsuit, they must have the
power to maintain security and punish prisoners for mis-
conduct and violations of the rules of the institution.
When a prisoner is disciplined after filing a lawsuit,
the court frequently becomes involved in determining
whether the punishment constituted harassment for filing
the lawsuit cs the plaintiff contends, or whether the
prisoner, as the institution contends, intentionally
provoked prison officials or required disciplinary
action by misconduct unrelated to the lawsuit.

Plaintiff's allegations of harassment for filing
.the lawsuit were found to be true by the district court
in Ruiz v. Estelle, 550 F.2d 238 (5th Cir. 1977), and
injunctive relief was granted. On appeal the court:
stated: ‘ ‘

A review of the record reveals that
as a result of their instigation of and
participation in this litigation, these
named plaintiffs have indeed been treated
as a special class of inmates by the
officers and officials of the Texas
Department of Corrections. The record
discloses that in response to their i
participation in this litigation,
these inmates have been subjected during
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its pendency to threats, intimidation,

coercion, punishment, and discrimination,
all in the face of protective orders to

the contrary by the district court and

our long-standing rule that the right

of a prisoner to have access to the

courts to complain of conditions of

his confinement shall not be abridged.

550 F.2d at 239.

Collins v. Schoonfield, 344 F.Supp. 257 (D. Md.
1972) held that both the prisoner plaintiffs and defend-
ant jall officials were guilty of wrongful conduct.

The court stated:

[Clounsel for plaintiffs complained that
plaintiffs, and other inmates of the
Jail cooperating with them, were dis-
criminated against by Jail officials
" because of the pendency of this case;
and counsel for defendants stated that
at least some of the plaintiffs were in-
tentionally attempting to provoke
reprisals by Jail officials so that
plaintiffs could point to such reprisals,
during trial, as instances of unconstitu-
tional conduct. : ‘

344 F.Supp. at 266. The court had instructed counsel
for the defendants to inform them that no inmate was to
be discriminated against or be the subject of any
retaliatory or disciplinary action because of his par-
ticipation in the case. Counsel for plaintiffs were
instructed to inform the plaintiffs that the court
would expect them not to utilize the pendency of trial
of the case to create problems of administration and
discipline. The court found that both sides had vio-
lated the spirit of the court's instructions. Further,
the court stated:

As the trial judge in this case, T
witnessed from the bench, displayed on
the faces of witnesses and parties, the
most deeply felt antagonisms and
resentments. Nearly each time I made

a ruling, even of a minor evidentiary
nature, daggers of criticism, dis-
pleasure and deep emotion burst forth
from the faces of the side against
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whom I ruled. And that was true of
those in authority as well as those
confined. :

Against that background, while it
is not hard to recognize the factual and
legal issues and sub-issues in this
case, it is more difficult to provide
or even to suggest golutions in connec-
tion with them, and it is most difficult
for those charged with the task to
establish an ongoing system which meets
the minimums of federal constitutional
principles and hopefully of higher
standards.

[Tlhe tensions between those in command
and those subject to command have long
since passed the boiling point. While
those tensions may have been exacerbated
in and by this suit, nevertheless, the

- very pendency of this suit -- and the
drama of the courtroom -- has provided,

- at least to some extent, an opportunity
for some steam to escape from what has
largely been a sealed cauldron.

344 F.Supp. at 268.

An allegation in Willis v. Ciccone, 506 F.2d 1011
(8th Cir. 1974), that three incident reports were filed
on plaintiff after he filed a writ of habeas corpus was
held insufficient to justify habeas relief. The court
noted that the question was moot since plaintiff had
been transferred to another prison and the alleged
harassment ceased.

G. Amendments to Complaint

Since the civil rights plaintiff and the.grison~
officials tend to engage in continual clashes,30
plaintiffs continually seek leave to amend their com-
plaints to add new causes of action. Of course, the
defendants must respond to each new amendment to the
complaint. Sometimes the plaintiff loses interest in
his original claim and is really only prosecuting the

30. See Section II,F supra.
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later ones. The pleadings drafted by the prisomners are -
often difficult to comprehend and their continual amend- ‘

ments create a confusing, bulky maze of a record.

Three recent Third Circuit cases have emphasized the
importance of allowing plaintiffs (non-prisoners) to
amend their complaints prior to dismissal: Rotolo v.
Borough of Charleroi, 532 F.2d 920 (3d Cir. 1976);
Borelli v. City of Reading, 532 F.2d 950 (3d Cir. 1976);
Dougherty v. Harper's Magazine Co., 537 F.2d 758 (3d
Cir. 1976). The Second Circuit, on the other hand, has
approved an order denying a tardy motion for leave to
amend. Mukmuk v. Com'r. of Dept. of Correctional
Services, 529 F.2d 272 (2d Cir. 1976), cert. denied 426
U.S. 911, 96 S.Ct. 2238, 48 L.Ed.2d 838 (1976).31L

Where the named defendants, supervisory officials
who allegedly observed the assault of plaintiff, were
entitled to summary judgment, the district court should
have advised plaintiff that pursuant to Rule 19(a),

F. R. Civ. P., he could have joired the correctional
officers as a defendant, and should have given him
"leave to do so. Gordon v. Leeke, 574 F.2d 1147 (4th
Cir. 1978):

A district court is not required to act
as an advocate for a pro se litigant;

but when such a litigant has alleged a

cause of action which may be meritorious ‘
against a person or persons unknown, the

district court should afford him a

reasonable opportunity to determine the

correct person or persons against whom

the claim is asserted, advise him how

31l. See also Kauffman wv. Moss, 420 F.2d 1270 (34 Cir. 1970)
(although civil rights complaints must be specifically pleaded to
avoid a motion to dismiss, rule does not subvert liberal policy
of amendment); Neal v. State of Georgia, 469 F.2d 446 (5th Cir.
1972) (district court in best interest of orderly procedure
should allow state prisoner to amend pro se complaint to name
additional parties); Hansen v. May, 502 F.2d 728 {(9th Cir. 1974)
(state prisoner had right to amend complaint to allege warden
personally took active part in confiscation of property); Vinson
v. Richmond Police Dept., 567 F.2d 263 (4th Cir. 1977) (court of
appeals would have remanded to permit amendment to bring in as
parties defendant the actual officers involved in illegal taking
but this would have been fruitless since statute of limitations
. had expired). '
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to proceed and direct or permit amend-
ment of the pleadings to bring that
person or persons before the court.

574 F.2d at 1152. Bolding v. Holshouser, 575 F.2d 461,
465 (4th Cir. 1978) observed that the district court
had properly dismissed plaintiff's claim alleging
denial of procedurai due process for the reason that
their allegations were so general and broad that they
stated conclusions of law rather than a short and
plain factual statement showing they were entitled to
relief. However, the court stated:

However, any such dismissal should be
with leave to amend within a reason-
able period to correct the omissions
and deficiencies of the pleader by
supplying specific allegations concern-
ing those practices which are claimed
to violate the due process clause.

575 F.2d at 465.

H. Temporary Restraining Orders

plaintiffs frequently file motions for temporary
restraining orders under Rule 65(b) of the Federal
Rules of Civil Procedure. These motions must be dis-
posed of promptly.

‘ Throughout the proceedings, civil rights prisoner

There are basically five requirements for the
plaintiff to satisfy in order to obtain a temporary
restraining order. First, the defendant must have been
notified of the motion, or the plaintiff must certify
in writing the efforts he has made to give notice, and
the reasons supporting his claim that notice should not
ba required. Rule 65(b) of the Federal Rules of Civil
Procedure. TFurther, the four basic elements which must
be shown for the issuance of a preliminary injunction
must also be shown_for the issuance of a temporary
restraining order.32 The plaintiff must make a strong
showing that he is likely to prevail on the merits; he
must show that without such relief he will be irrepar-
ably injured; he must show that the grant of the

32. Murphy v. Socizsty of Real Estate Appraisers, 388 F. Supp.
1046 (E.D. Wis. 1975). 2 B
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injunction will not substantially harm other parties
interested in the proceedings; and the public interest
must be considered.

I. Jury Trial

Habeas corgus actions are disposed of by the court
without a jury3 while civil rights pla%ntiffs seeking
damages have the right to a jury trial. 5 Rule, 38 of
the Federal Rules of Civil Procedure requires that a
demand for trial of any issue triable of right by a
jury be filed and served nct later than ten-days after
the service of the last pleading directed to such
issue. The demand may be endorsed upon a pleading of

the party. Under section (d) of Rule 38, the failure

of a party to file and serve a demand as required by

the rule constitutes a waiver of trial by jury. By sub-
sequently amending the complaint the plaintiff may not
revive his right to jury trial on the issues formed by
the original pleadings. Walton v. Eaton Corp., 563°
F.2d 66 (3d Cir. 1977); Guajardo v. Estelle, 580 F.2d
748 (5th Cir. 1978). Where a party failed to make a
timely demand for a jury trial and then moved to amend
the complaint by adding his wife as a plaintiff, the
district court did not err in denying the wife's demand
for a jury trial. Commonwealth ex rel. Feiling v.

Sincavage, 439 F.2d 1133 (3d Cir. I97L). '

33. Chesimard v. Mulcahy, 570 F.2d4 1184 (3rd Cir. 1978);
A. O. Smith Corp., et al. v. Federal Trade Commission, 530 F.2d
515 (34 Cir. 1976). See also National Prisoners Reform Assn.
v. Sharkey, 347 F.Supp. 1234 (D. R.I. 1972) (to prevail on motion
for temporary restraining order plaintiff must show immediate and
irreparable injury, probable success on the merits, and that
possible harm to movant outweighs harm to opposing party).

34. 28 U.s.C. § 2243,

35. See McCray v. Burrell, 516 F.2d 357, 371 (4th Cir.
1975), cert. dismissed 426 U.S. 471, 96 S.Ct. 2640, 48 L.Ed.2d
788 (1976) - {request for jury trial denied as untimely and not in
writing); Carter v. Estelle, 519 F.2d 1136 (5th Cir. 1975);
Amburgey v. Cassady, 507 F.2d 728 (6th Cir. 1974); Chapman v.
Kleindienst, 507 F.2d 1246 (7th Cir. 1974). Jury trial on factual
issues underlying declaratory judgment action, Guajardo v.
Estelle, 580 F.2d4 748, 752 (5th Cir. 1978).
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SECTION III: ROLE OF THE MAGISTRATE

The source of magistrates' jurisdiction to handle
prisoner civil rights actions is 28 U.S.C. § 636(b) (1),
which provides:

(a) Each United States magistrate serv-
ing under this chapter shall have within
the territorial jurisdiction prescribed by
his appointment --

(b) (1) Notwithstanding any provision of
law to the contrary --

(A) a judge may designate a
magistrate to hear and determine any
pretrial matter pending before the
court, except a motion for injunctive
relief, for judgment on the pleadings,
for summary judgment, to dismiss or
quash an indictment or information
made by the defendant, to suppress
evidence in a criminal case, to dis-
miss or to permit maintenance of a
class action, to dismiss for failure
to state a claim upon which relief
can be granted, and to involuntarily
dismiss an action. A judge of the
court may reconsider any pretrial
matter under this subparagraph (A)
where it has been shown that the
magistrate's order is clearly
erroneous or contrary to law.

(B) a judge may also designate-a
magistrate to cenduct hearings, includ-
ing evidentiary hearings, and to submit
to a judge of the court proposed findings
of fact and recommendations for the
disposition, by a judge of the court,
of any motion excepted in subparagraph
(A), of applications for posttrial
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relief made by individuals con-
victed of criminal offenses and
of prisoner petitions challeng-
ing conditions of confinement.

(C) the magistrate shall file
his proposed findings and
recommendations under subpara-
graph (B) with the court and a
copy shall forthwith be mailed
to all parties.

Within ten days after being served with
a copy, any party may serve and file
written objections to such proposed
findings and recommendations as provid-
ed by rules of court. A judge of the
court shall make a de novo determina-
tion of -those portions of the report

or specified proposed findings or rec-
ommendations to which objection is made.
A judge of the court may accept, reject,
or modify, in whole or in part, the
findings or recommendations made by the
magistrate. The judge may also receive
further evidence or recommit the matter
to the magistrate with instructions.

(2) A judge may designate
a magistrate to serve as a special
master purusant to the applicable
provisions of this title and the
Federal Rules of Civil Procedure
for the United States district
courts. A judge may designate a’
magistrate to serve as a special
master im any civil case, upon
consent of the parties, without
regard to the provisions of rule
53(b) of the Federal Rules of
Civil Procedure for the United
States district courts.:-

!(3) A magistrate may be
~assigned such additional duties
‘as are not inconsistent with the
Constitution and laws of the
United States.
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Under § 636(b) (1) the case may be assigned to a
magistrate to dispose of all pretrial matters except
motions for injunctive relief, judgment on the plead-
ings, summary judgment, to dismiss or permit mainten-
ance of a class action, and to involuntarily dismiss.

A magistrate may be designated to hear and sub-
mit a recommendation on the motions excepted from the
magistrate's dispositive authority; and unless the
plaintiff seeks money damages and one og the parties
makes a timely demand for a jury trial, 6 the
magistrate may be directed by the Judge to conduct
a hearing and submit proposed findings of fact and
a recommendation for disposition of the action by a
judge of the court. The parties are allowed ten
(10) days from the date of service of the magis-
trate's recommendation to file objections and the
judge is required to make a de novo determination.
of those portions of the report or specific proposed
findings of fact or recommendations to which ob-
jections are made.

The House Report, No. 94-1609, 37 explalns the
"de novo determination' as follows:

[t]he district judge in making the
ultimate determination of the matter
[must] . . . give fresh consideration
to those issues to which specific
objection has been made by a party.

The use of the words '"de novo
determination'" is not intended to
require the judge to actually con-
duct a new hearing on contested
issues. Normally, the judge, on
application, will consider the
record which has been developed
before the magistrate and make his
own determination on the basis of
that record, without being bound to
adopt the findings and conclusions
of the magistrate. In some specific
instances, however, it may be necess-
ary for the judge to modify or reject

36. See Section II, supra.

'37. 1976 U.S. Code Cong. and Ad. News 6163.

49




the findings of the magistrate, to take
additional evidence, recall witnesses,

or recommit the matter to the maglstrate
for further proceedlngs

The approach of the Committee, as
well as that of the Senate, is adopted
from the decision of the United States
Court of Appeals for the Ninth Circuit
in Campbell v. United States District
Court for the Northern District of
California, 501 F.2d 196 (9th Cir.),
cert. denied 419 U.S. 879 (1974).
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SECTION IV: FORMA PAUPERIS PETITIONS

The authorlty for allowing parties to proceed in
forma pauperis is found at 28 U.S.C. § 1915, whlch
provides:

(a) Any court of the United States
may authorize the commencement, prosecu-
tion or defense of any suit, action or
proceeding civil or criminal, or appeal
therein, without prepayment of fees and
costs or security therefor, by a person
who makes affidavit that he is unable to
pay such costs or give security therefor.
Such affidavit shall state the nature of
the action, defense or appeal and affiant's
belief that he is entitled to redress.

Section 1915(d) provides for the dismissal of these
‘ cases in certain limited circumstanstances:

(d) The court may request an attorney
to represent any such person unable to employ-
counsel and mey dismiss the case if the
allegation of poverty is untrue, or if

satisfied that the action is frivolous
or malicious.

The decision whether or mot to allow the plaintiff
to proceed in forma pauperis under § 1915(a) should be
based solely on financial considerations and should not
be based on the merits of the claim.38  However if the

38. See, e.g., Aldisert Report, (supra, Section IIX,E, n. 27)
at Part IV, C(2) (1977 ed.), Sinwell v. Shapp, 536 F.2d 15,18 (3d
Cir. 1976); Mitchell v. Beaubouef, 581 F.2d 412 (Sth Cir. 1978);
Taylor v. Gibson, 529 F,2d 709, 714 n. 6 (5th Cir. 1976); Watson
v. Ault, 525 F.2d 886, 890-91 (5th Cir. 1976); Forester v. Cal-
ifornia Adult Authority, 510 F.2d 58, 60 (8th Cir. 1975); Brown
v. Schineckloth, 421 F.2d 1402, 1403 (9th Cir. 1970}, cert denied
‘400 U.S. 847, 91 sS.Ct. 95, 27 L.Ed.2d 85 ;(1970);‘ Bennett V.



action is frivolous, leave should be granted and

then the action may be dismissed w1thout service of
process under 28 U.S.C. § 1915(d) .3

The Aldisert Report, supra, Section II,E, n. 27 at
86 (1977), includes a form Declaration in Support of .
Request to Proceed in Forma Pauperis,' which enables
the court to obtain basic information concerning the
plaintiff's financial status. The recent act authoriz-
ing the use ¢f unsworn declarations under penalty of
perjury, 28 U.8.C. § 1746, is particularly helpful in
prisoner cases since prisoners frequently comBlaln that
they have limited access to a notary publlc

In an appropriate case an order may be entered
requiring the prison records officer to submit a cer-
tificate itating the balance in the plaintiff's prison
account. :

The Supreme Court decision construing section
1915(a) is Adkins v. Dupont, 335 U.S. 331, 69 S.Ct. 85,
93 L.Ed. 44 (1948). 1In that case the district court
and the court of appeals had both denied plaintiff's
motion for leave to appeal in forma pauperis. The
plaintiff's affidavit stated she was a seventy-four

Passic, 545 F.2d 1260 (10th Cir. 1976); Fulwood v. Clemmer, 295
F.2d 171, 172 n. 1 (D.C. Cir. 1961); Martin v. U.S., 273 F.2d
775, 778 (D.C. Cir. 1960). ' See concurring opinion of Mr. Justice
Douglas in Cruz v. Hauck, 404 U, U.s. 59, 92 S.Ct. 313, 30 L.Ed.2d
217 (1971).

39, See Sinwell, Taylor, Watson, Forester, Bennett, Martin,
note 38 supra. In the Seventh Circuit, after the petitioner is
granted leave to file the complaint, it cannot be dismissed until
the summons has issued in accordance with Rule 4(a) of the 4
‘Federal ‘Rules of Civil Procedure. WNichols v. Schubert, 499
.24 946 (7th Cir. 1974). However, the court may deny leave to
proceed in forma pauperis if the action is frivolous or malicious.
Wartman v. Branch 7, Civ. D., Cty. Ct., Milwaukee Cty., Wis.,

510 F.2d 130 (7th Cir. 1975).

40. The affidavit or declaration should be signed by the
Plaintiff himself. Dother v. Rodman, 361 U.S. 307, 43 s.Ct.
374, 67 L.Ed.2d 670 (1923); Covington v. Cole, 528 F.2d 1365,
1371 (5th Cir. '1976).

41. Aldisert Report (1977 ed.), supra, Section II,E, n. 27.
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year old WldOW her estimated costs of the appeal record
would be approx1mately $4,000. She stated that all she
had was a home appraised at $3,450; that her only source
of income was rent from parts of her home; and that
without such income she would not be able to purchase
the necessities of life. The district court appeared

to have denied her request because neither the other
plaintiffs nor her lawyers had filed affidavits of
poverty. The Supreme Court vacated the orders denying
leave to appeal in forma pauperis. The Court recognized
the role of the court's discretion in disposing of

forma pauperis requests under section 1915(a) and
stated:

We know of few more appropriate
occasions for use of a court's discretion
than one in which-a litigant, asking that
the public pay costs of his litigation,
either carelessly or wilfully and stubborn-
ly endeavors to saddle the public with
wholly uncalled for expense. So here,
the court was not required to grant the
petitioner's motion if she wrongfully
persisted in including in the appeal
record masses of matter plainly irrele-
vant to the issues raised on appeal.

335 U.S. at 337, 69 S.Ct. at 88, 93 L.Ed. at 47. 1In
discussing the sufficiency of the affidavit, the Court
noted, "[W]here the affidavits are written in the
language of the statute it would seem that they should
ordinarily be accepted for trial purposes, partlcularly
where unquestioned and where the judge does mnot perceive
a flagrant misrepresentation.'" 335 U.S. at 339, 69
S.Ct. at 89, 93 L.Ed. at 48. However, in that case,
since the affidavit estimated that the costs would be
$4,000 and that the plaintiff could not pay or secure
$4,000, the Court was justified in looking further to
see if the cost really should have been $4,000. The
Court discussed the standard to be applied in pa351ng
upon a request under section 1915(a):

We cannot agree with the court below
that one must be absolutely destitute to
enjoy the benefit of the statute.’ We think
an affidavit is sufficient which states -
that one cannot because of his poverty

"pay or give security for the costs . .
and still be able to provide" himself and
dependents "with the necess1t1es of 11fe
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To say that no persons are entitled

to the statute's benefits until they
have sworn tq contribute to payment

of costs, the last dollar they have

or can get, and thus make themselves
and their dependents wholly destitute,
would be to construe the statute in‘a
way that would throw its beneficiaries
into the category of public charges.
The public would not be profited if
relieved of paying costs of a par-
ticular litigation only to have imposed
on it the expense of supporting the
person thereby made an object of public
support.

335 U.S. at 339, 69 S.Ct. at 89, 93 L.Ed. at 49. The
Court further held that the refusal or inability of
other plaintiffs to file forma pauperis affidavits
should not prevent the plaintiff from being granted
forma pauperis status:

This does not mean that one of several
claimants financially able but unwill-
ing to pay his proportionate part of
the costs could demand the benefits of
an appeal perfected by another claimant
under the in forma pauperis statute.
But it does mean in this case that the
petitioner, upon making the required
affidavit of poverty, was entitled to
appellate review of the issues the
district court decided against her,
without regard to whether other claim-
ants filed an affidavit of poverty, or
paid or secured their fair part of the
costs.

335 U.S. at 340, 69 S.Ct. at 89, 93 L.Ed. at 49.

Although Souder v. McGuire, 516 F.2d 820 (34 Cir.
1975), was a habeas corpus action, the court's discus-
sion of the standards for determining whether to grant
~a forma pauperis application is relevant to civil
rights actions:

[Wle do not think that prisoners
must totally deprive themselves of
those small amenities of 1life which
they are permitted to acquire in a
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prison or a mental hospital beyond

the food, clothing, and lodging already
furnished by the state. An account of
$50.07 would not purchase many such
amenities; perhaps cigarettes and some
occasional reading material. These
need not be surrendered in order for

a prisoner or a mental patient to
litigate in forma pauperis in the
district court.

516 F.2d at 824. The court reversed the order ‘denying
leave to proceed in forma pauperis and remanded with *
directions to grant leave to proceed without prepayment
of fees and costs or security therefor.

Braden v. Estelle, 428 F.Supp. 597 (S.D. Tex. 1977)
held that the plaintiff can be required to pay a portion
of the court costs:

As emphasized throughout this
Order, the purpose of the '"partial
payment' requirement is to curb the
indiscriminate filing of prisoner
civil rights actions by prompting
inmates to 'confront the initial
dilemma which faces most other poten-
tial civil litigants: is the merit
of the claim worth the cost of
pursuing it?"

428 F.Supp. at 596.

Marks v. Calendine, F.Supp. (N.D. W. Va.
filed June 13, 1978) (76-Z83-E) requiFed the losing Egg
se plaintiff, who had been granted leave to proceed in
forma pauperis, to pay both his costs and those of the
defendants who obtained a jury verdict in their favor.
The court found that the plaintiff did not bring the
action in good faith.
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SECTION V: ALTERNATIVES - DIRECTION OF SERVICE;
AMENDMENT OF COMPLAINT; DISMISSAL AS FRIVOLOUS;
REQUIRING INVESTIGATION OR SPECIAL REPORT

Once it is determined that the plaintiff should be
granted leave to proceed in forma pauperis, the next
step is determining whether the marshal should be
directed to make service upon the defendants, whether
the plaintiff should be given an opportunity to amend
. the complaint,42 or whether the action should be dis-
missed as frivolous.

Title 28, United States Code, section 1915(d), pro-
vides: "The court . . . may dismiss the case if the
allegation of poverty is untrue, or if satisfied that
the action is frivozzus and maliciocus." Standard D of .
the Aldisert Report** recommends:

plaint is irreparably frivolous or
malicious, it should be dismissed
without affording the plaintiff an
opportunity to amend. If the court
determines that the complaint is
frivolous or malicious, but that

this defect can be cured by amendment,
the court should issue an order to
show cause why the' complaint should
not be dismissed. The order should
explain why the complaint is
frivolous or malicious and should
allow the plaintiff an opportunity

to respond and to amend the complaint.

If the court determines that the com- .
4

42, See Section II,G supra.
43. See Section VI, infra.

44, See Section II,E n., 27 supra.
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If the marshal is directed to make service, the
order should provide ''costs of service to be advanced
by the United States." The plaintiff will not be pre-
vented from commencing suit because of his lack of
funds, but if it turns out that funds do become avail-
able to him, he could be required to reimburse the
government for those costs. See Helwig v. Cavell, 171
F.Supp. 417 (W.D. Pa. 1959), aff'd 271 F.2d 329, cert.,
denied 362 U.S. 954, 80 S. Ct. 870, 4 L.Ed.2d 872
rehearing denied 362 U.S. 992, 80 S.Ct. 1080, 4 L.Ed.2d

-1024. See also Marks wv. Ca1end1ne F, Su

pP.
(N.D. W. Va., filed June 13, 1978) (76-283-E).

Where the plaintiff has been granted leave to
proceed in forma pauperis but the court subsequently
determines that the complaint is frivolous or malicious,
it can be dismissed without service of process.

The Aldisert Report46 suggests that in selected
cases a special order be entered requiring the defend-
ant to investigate the case and to report the results
of his investigation to the court.. Form 8 of the
report is a suggested order requlrlng a spec1a1 report.
The uses for the special report are discussed in detail
in the committee*s report. This spec1al ‘report was
commeg%eﬁ “tpon by the Fifth Circuit in Hardw1ck V. Ault

517 F.2d 295 (5th Cir. 1975):

47

It is not clear how this 'special
report' procedure interacts with the
more familiar processes of pre-trial
practice under the Federal Rules of
Civil Procedure which ordinarily
would govern Section 1983 cases. To

. 45. Watson v. Ault, 525 F.2d 886 (5th Cir. 1876); Forester
v. California Adult Authority, 510 F.2d 58 (8th Cir. 1975). See
Estelle v. Gamble, 429 U.S. 97, 97 S.Ct. 285, 50 L.Ed.2d4 251
(1976) . However, this does not apply in the Seventh Circuit
since after the plaintiff is granted leave to file the complaint,
it cannot be dismissed until summons has issued. Nichols v.
Schubert, 499 F.2d 946 (7th Cir. 1974):

For a discussion of the applicable standards for the

determination of whether. the complaint is frivolous or malicious,
see Section VI infra.

46. See Section II,E n. 27, supra.

47. I4. at 94.
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the extent that requiring such

'special reports' does not divest

the Section 1983 plaintiff of any of
the rights he enjoys under the

Federal Rules of Civil Procedure and
the non-exhaustion doctrine, it would
appear to be a worthwhile innovation.
Such ‘'special reports' should not be
devised as functional equivalents of-
the exhaustion of administrative
remedies. Rather, if utilized, they
should serve the useful functions of
notifying the responsible state officials
of the precise nature of the prisoner's
grievance and encouraging informal
gettlement of it, or, at the least, of
encouraging them to give the matter
their immediate attention so that the
case may expeditiously be shaped for
adjudication.

517 F.2d at 298.

In Watson v. Ault, 525 F.2d 886 (5th Cir. 1976),
the district court had improperly dismissed plaintiff's
complaint as frivolous for plaintiff's failure to
respond to a questionnaire prepared by the court for
the purpose of developing the facts. Although the
district court had erred in dismissing since the com-
plaint alleged a cause of action, the court of appeals
approved its use of the questionnaire, noting that it
was a useful means for the court to develop the factual
basis of the plaintiff's complaint and would aid in
ferreting out instances where prisoners abused the
processes of the court by multiple filings, The court
noted that the form should be simple enough for the
average prisoner to understand the questions. It
should be concise and pertinent to the claim asserted.
The answer to the questionnaire would be an integral
part of the complaint, rather than a separate, indepen-
dent pleading, since it would effectively amplify the
original allegations of the complaint. The court also
approved the withholding of service of process by the
district court pending receipt of the questionnaire.

In Taylor v. Gibson, 529 F¥.2d 709 (5th Cir. 1976),
plaintiff's complaint was assigned a docket number for
record keeping purposes and then referred to a United
States magistrate who entered an order, apparently
prior to service of process, requiring factual responses
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from the various defendants. Plaintiff submitted affi-
davits in response and the magistrate's recommendation
that plalntlff be denied leave to proceed in forma
auperis was adopted by the district court. The court
of appeals reversed, finding that the court had erred
‘in resolving matters of credibility on the basis of
affidavits without conducting a hearing. The court
noted that the "factual response' required of the defen-
dants by the magistrate appeared to be similar %o the
questionnaires used in Watson, supra, and the special
report discussed in Hardwick, supra. After commenting
on the desirability for the district courts to develop
imaginative and innovative methods of dealing with the
flood of prisoner complaints in suits the court stated:

The questionnaire, special report, and
request for ‘factual responses' all
appear to be appropriate methods by
which district courts have attempted

to narrow and require specification of
the issues raised. They are perhaps
useful and valid tools and their use

is not challenged here. We mention
them as examples of the approach of some
courts to this problem.

529 F.2d at 717.

Bruce v. Wade, 537 F.2d 850 (5th Cir. 1976).
reversed the dlStrlCt court's dismissal of the complaint
for failure to state a claim. Plaintiff had alleged
that he was ordered beaten and confined under inhumane
conditions by a deputy sheriff. However, the court
commented that remand would not necessarily require a
trial. The court stated:

[A] wide range of pretrial procedures
is available to the district judge as
tools for assessing the factual basis
of the claims asserted. These include
pretrial hearlng,.summary Judgment
procedure, 'special reports' to be
filed by prison officials, and even
questionnaires in the nature of a
motion for a more definite statement,
Fed. R. Civ. P. 12(e), which the

court may itself direct to the plaintiff.
As long as a plaintiff's rights under
the Federal Rules of Civil Procedure
remain inviolate, the trial judge may
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choose among these or other procedures,
and we do not suggest that the facts of
this case reqdire the use of any
particular device.

537 F.2d at 853 n. 5.

In Hurst v. Phelps, 579 F.2d 940 (5th Cir. 1978),
the court of appeals vacated the district court's dis-
missal of the action which was based upon the
recommendation of a magistrate who had ordered the
Secretary of Corrections to file an administrative
report. After receipt of the report the magistrate
made factual determinations on the merits of plaintiff's
claim in which he alleged he had been denied medical
treatment by prison officials, and recommended that the
case be dismissed. The court of appeals commented that
the procedure utilized did not comport with the Federal
Rules of Civil Procedure or the applicable case law.
Therefore, the court remanded for further proceedings.

Similarly in Mitchell v. Beaubouef, 581 F.2d 412
(5th Cir. 1978), the court disapproved of the dismissal
of the complaint based upon an unverified administrative
report of the defendants filed pursuant to a magistrate's
order. The court stated that the district court could
have relied on the report in reaching summarv judgment
if it had conformed to the requirements of Rule 56 of '
"the Federal Rules of Civil Procedure.

In Martinez v. Aaron, 570 F.2d 317 (l0th Cir.
1978), the plaintiffs had alieged that their personal
property’ was stolen and confiscated by the defendant
correctional officers during a routine shakedown of
their dormitory. Before the answer was filed the trial
court ordered the prison officials to conduct an
investigation of the incident including an interroga-
tion of the persons concerned. The transcripts of the
interrogations, which were not required to be under
oath;, and an explanation by the officials were to be
attached to the defendants' answer. The trial court
then dismissed the complaint as frivolous under 28 U.S.C.
section 1915(a) and (d). The dismissal was based to
some extent upon the prison officials' investigation as
reported to the court. The court of appeals approved
the practice, stating: B

We consider this order and practice
to be not only prover but necessary for
the orderly consideration of the issues
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in this case and in other cases of this
nature, The order could very well require
witnesses to be sworn. It comes at a
stage in the proceedings when it may be
more useful to all parties than would be
the use of interrogatories

We must also hold that if the method
described above could not have been
followed, and as an alternative there-
to, that a 'record' could have been made
by the imposition of a requirement that
it be developed by the state authorities
by use of administrative or grievance
procedures provided for the state prison.
This is, of course, not an exhaustion
requirement and is especially important
for the reasons alluded to above.

570 F.2d at 319.

In Martinez v. Chavez, 574 F.2d 1043 (10th Cir.
1978), the plaintiff alleged that during his four months
in the county jail he had been subjected to cruel and
unusual punishment in the form of suffocating conditions
as a result of inadequate ventilation. The plaiatiff
was granted leave to proceed in forma pauperis and the
defendant filed an answer arguing that plaintiff's
complaint failed to allege a violation of a federal
constitutional right, The district court ordered the
parties to submit affidavits and counteraffidavits.

The court then dismissed the complaint as frivolous
under section 1915(d). The court approved the pro-
cedure utilized by the district court, noting that the
affidavits revealed that the defendants had reported
plaintiff's complaints regarding ventilation to the
proper authorities. Therefore, it was clear that he
was not deliberately indifferent to plaintiff's com-
plaint. Accepting all of plaintiff's allegations of
fact as true, it was clear that he could not establish
a claim against the defendant. Therefore, the dis-
missal was proper. The court commented that the burden
was on the district courts to develop effective and
legally permissible methods of dealing with the ever
increasing numbers of prisoner civil rights actions.
See also Gordon v. Leeke, 574 F.2d 1147, 1150, 1152

(4th Cir. 1978).
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SECTION VI: FRIVOLOUS OR MALICIOUS TEST48

In the context of section 1915(d), the allegations
of the complaint must be accepted as true. Estelle v.

Gamble, 429 U.S., 97, 97 S.Ct. 285, 50 L.Ed.2d 251 (1976).

Pro se complaints are held to less stringe Bt standards
- than formal pleadings drafted by lawyers.*’ The Court-
noted in Scheuer v. Rhodes, 416 U.S. 232, 236, 94 S.Ct.
1683, 1686, 40 L.Ed.2d -90, "96 (1974), that "a complaint
should not be dismissed for failure to state a claim
“unless it appears beyond doubt that plaintiff can
prove no set of facts in support of his claim which
would entitle him to relief."50 1In Slavin v. Curry,
574 F.2d 1256, 1260 (5th Cir. 1678), the court stated
that "a judge cannot allow the personal view that the
allegations of a pro se complaint are implausible to
temper his duty to appraise such pleadings liberally."

. Bennett v. Passic, 545 F.2d 1260, 1261 (10th Cir.
1976) identified the test for frivolousness as "whether
the plalntlff can make a rational argument on the law
or facts in support of his claim.'" Watson v. Ault,

525 F.2d 886, 892 (5th Cir. 1976), adopted the test for
frivolous appeal defined by the Supreme Court in Anders
v. California, 386 U.S. 738, 744, 87 S.Ct. 1396, 18
L.Ed.2d 493, 498 (1967), as being whether it was with-
out arguable merit, both in law and in fact.

Duhart v. Carlson, 469 F.2d 471 (10th Cir. 1972)
found that the district court had not erred in dis-
missing the complaint as frivolous and malicious where

48. See Section V, supra.

49. Haines v. Kerner, 404 U.s. 519, 92 s.Ct. 594, 30 L.Ed.2d
652 (1972) ‘

50. .Although Scheuer involvea a . motion to dismiss, rather -

than dismisgal without service of process, this language was
quoted by the Court in Estelle.
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.«‘

the plaintiffs had brought many other complaints in
the district court in which they mad% the same allega-
tions and asked for similar relief.?l The court of
appeals noted that a court "may take judicial notice
of its own records."

An example of an exceptionally litigous prisoner
plaintiff is found in Carter y, Telectron, Inc., 452
F.Supp. 944 (S.D. Tex. 1977).92 There the court found
that in a 15 year.period the plaintiff had instituted
at least 178 cases throughout the country, attempting
to proceed in most of them as a pauper without prepay-
ment of fees. The court found that the plaintiff had
misused the section 1915 privilege in filing untrue
allegations of poverty, in repeatedly suing certain
defandants in different districts and divisions on the
same or similar causes of action, in varying his alle-
gations of citizenship in order to facially invoke ;
federal diversity jurisdictica, in failing to disclose
prior similar actions and their dispositions, in ob- '
taining default judgments by use of the Texas Long Arm
St.si.ate, and failing to serve pleadings on defendants.
The eourt also observed that the pleadings in some of
the cases raised the possibility that the plaintiff
filed forged answers in order to establish in personam
jurisdiction over defendants and to place in the record
admissions of liability for purposes of a subsequent '
motion for summary judgment.

There does not seem to be a meaningful distinc-
tion between the test for dismissal under section
1915(d) as frivolous and the test for dismissal
under Rule 12(b)(6) of the Federal Rules of Civil Pro-
cedure for failure to state a claim upon which relief
can be granted. In Estelle v. Gamble, 429 U.,S. 97,

97 S.Ct. 285, 50 L.Ed.2d 251 (1976), the district
court dismissed the complaint sua sponte simultane-
ously with granting leave to file it in forma pau-
eris. Although the dismissal would therefore appear
to be under section 1915(d), both the district court
and the Supreme Court considered the proper test to be
whether the complaint stated a cause of action.
Estelle was followed in Smart v. Villar, 547 F.2d 112
th Cir. 1976), where the court affirmed a dismissal:

under section 1915(d), appearing to apply the ''cause

of action" test, rather than the "frivolous or

51. Bccord Graham v. Riddle, 554 F.2d 133 (4th Cir. 1977).

52. See also Section VII infra.
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malicious" test. However, in Lewis v. State of New York,
547 F.2d 4 (24 Cir. 1976), the court held that the ey
district court had improperly dismissed for failure to ;. ‘
state a claim prior to service of process. The court :
in discussing the procedural problems presented by sua
sponte dismissal stated: 'Failure to afford plaintiffs
an opportunity to address the court's sua sponte motion
to dismiss is, by itself, grounds for reversal.” 546
F.2d 6 n. 4.

In Massey v. Hutto, 545 F.2d 45. (8th Cir. 1976),
the court directed the prison authorities to produce
plaintiff's prison medical records and then dismissed
plaintiff's three complaints. Although it is mot
entirely clear from the opinion, the dismissals appear
to have been prior to service of process and to have
been based upon each complaint's failure to state a
claim. The court of appeals affirmed as fo two dismiss-
als, but reversed as to the third, appearlng to apply
the "statement of a claim' test.

A complaint should not be dismissed sua sponte
on an objection to the complaint, such as improper
venue, which would be waived if not raised by the
defendant in a timely manner. Sinwell v. Shapp, 536
F.2d4 15 (34 Cir. 1976).

Gordon v. Leeke, 574 F.2d 1147, 1152 (4th Cir. )
1978), reversed dismissals of two actions, admitting ‘ @
that the plaintiffs had failed to make out claims -
against the named defendants:

A district court is not required to act
as an advocate for a pro se litigant;
but when such a litigant has alleged a
cause of action which may be meritorious
- against a person or persons unknown, the
district court should afford him a
reasonable opportunity to determine the
correct person or persons against whom
the claim is asserted, advise him how
to proceed and direct or permit amend-
ment of the pleadings to bring that
person or persons before the court.

574 F.2d at 1152,
In Wilson v. Zarhadnick, 534 F.2d 55 (Sth Cir.

1976) the district court had gone too far in assisting
the Ero se plalntlff The plaintiff wrote a letter to
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the district judge complaining that the superintendent
refused -to let him have his legal materials and seeking
injunctive relief. The judge drafted a complaint in the
nature of a section 1983 suit and crdered the defendant
superintendent to show cause why a preliminary injunc-
tion should not issue. The court improperly granted
class action injunctive relief, which had not been
sought by plaintiff, and required the state to furnish

a legal library, further relief not sought by plain-
tiff.
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SECTION VII: FORMA PAUPERIS ACTIONS
BY REPETITIVE LITIGANTS

A few courts have found that a repetitive plaintiff
has abused the right to proceed in forma pauperis and
have imposed upon him an affirmative burden to show good
cause and that the action is not frivolous or malicious,
prior to being allowed to proceed. In Graham v. Riddle,
554 F.2d 133 (4th Cir. 1977), the court affirmed the
district court's order conditioning the plaintiff's
right to file complaints in forma pauperis wupon ''good

- cause shown." In affirming the issuance of the order,
the court further noted: :

It is quite clear that Congress, while
intending to extend to poor and merit-
orious suitors the privilege of having
their wrongs redressed without the
ordinary burdens of litigation, at the
same time intended to safeguard members
of the public against an abuse of the
privilege by evil-minded persons who
might avail themselves of the shield of
immunity from costs for the purpose of
harassing those with whom they were not
in accord, by subjecting them to vexa-
tious and frivolous legal proceedings.

In the instant case the district
court did not abuse its discretion.
It had experienced a plethora of
frivolous, -repetitive complaints.
When it entered its order of April 12,
1973, it had every reason to expect
the pattern to continue, as indeed it
did. The district court was not
required to go through the formalities
of granting leave to file, docketing
the case and then dismissing on the
merits, as authorized by 28 U.S.C.
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Section 1915(d). It could properly
follow the procedure of pre-filing
review implicit in the discretionary
authority vested in it by 28 U.S.C.
§ 1915(a).

554 F.2d at 134.

In Carter v. Telectron, Inc., 452 F.Supp. 944
(8.D. Tex. 1977), the plalntlff had filed at least 178
cases in a fifteen year period. The court adepted a
special procedure whereby any future request by plain-
tiff to proceed in forma pauperis would be denied
unless plaintiff made a showing of good cause for bring-
ing the particular action at publlc expense:

Because of his prior pattern of
abuse, which this Court has no
reason to expect will abate,
plaintiff henceforth should carry
a stronger burden of proving that
he is economically unable to pay
the initial filing and service fee
or some portion thereof . . . and
that the action is in good faith
and not 'without arguable merit'
or malicious.

452 F.Supp. at 998. The plaintiff's practice of filing
similar suits in different jurisdictions led the court
to invoke the "All Writs" statute, 28 U.S.C. § 1651, as
authority for issuing a mandatory injunction imposing
special requirements for every cause of action filed by
plaintiff in any federal or state court. Plaintiff was
required, in addition to making service of process as
required by the appropriate rules, to personally send a
copy of the complaint or petition and every subsequent
pleading to the defendants or defense counsel, if known,
and to submit documentary evidence of such service to
the respective court in a supplemental pleading. Fur-
ther, plaintiff was required to verify all pleadings
submitted for filing; to include in every complaint oxr
petition filed a list of all cases previously filed on
the same, similar, or related cause of action, and all
actions previoUsly filed against one or more of the
defendants, including predecessors or successors in
interest or office; to include in every complalnt or -
petition a statement referring to the court's opinion;

to send a copy of every complaint or petition filed to
the staff law clerk, Southern District of Texas, Hou%ton
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Division; and to provide the court with a list of
causes of action not included in the list set forth in
the court's opinion.

Walton v. Eaton Corp., 563 F.2d 66, 71 (3d Cir.
1977) held: " [T]he court must ensure that the plain-
tiff does not use the incorrect procedure of filing
duplicative complaints for the purpose of circumvent-
ing the rules pertaining to the amendments of complaints

. and demand for trial by jury."

Dictum in Hardwick v. Doolittle, 558 F.2d 292, 296
(5th Cir. 1977) recognized that when necessary to pre-
vent harassment of successful litigants, the boundaries
of res judicata and collateral estoppel can be protected
by an injunction. In Hardwick res judicata and
collateral estoppel did not apply because the action was
habeas corpus.
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SECTION VIII: REQUIREMENTS FOR A CAUSE
OF ACTION UNDER 42 U.S.C. SECTION 198353

A. Action Under Color of State Law

The plaintiff in a section 1983 action must allege
that the defendant or defendants were acting under color
of state law. Flagg Bros., Inc. v. Brooks, 436 U.S. 149,
157 n. 5, 98 §.Ct. 1729, 1734 n. 5, 56 L.Ed.2d 185, 194
n. 5 (1978) stated: "The involvement of a state official

plainly provides the state action essential to show
a direct violation of petitioner's Fourteenth Amendment

rights, whether or not the actlons of the police
were officially authorized, or lawful.

Monroe v. Pape, 365 U.S. 167, 184, 81 S.Ct. 473,
482, 5 L Ed. 2d 492 503 (1961), 1n dlscu351ng the mean-
ing of "under color of state law,' noted that "Misuse
of power, possessed by virtue of state law and made
possible only because the wrongdoer is clothed with the
authority OE state law, is action taken ‘under color of'"
state law.'2% R

Private citizens cannot be sued under section 1983
for non state-related activitiesd5 unless they conspired

53. Section 1983 is set out in Section I supra.

54. The District of Columbia is not a "state" for purposes
of jurisdiction under section 1983. District of Columbia v.
Carter, 409 U.S. 418, 93 S8.Ct. 602, 34 L.Ed.2d4 613 (1973),
rehearing denied, 410 U.S. 959, 93 S.Ct. 1411, 35 L.Ed.2d 694.

55. Slavin v. Curry, 574 F.2d 1256 (5th Cir. 1978)
(appointed defense counsel and investigator); Magill v. Avon-
worth Baseball Conference, 516 F.2d 1328 (34 Cir. 1975); steward
v. Meeker, 459 F.2d 669 (3d Cir. 1972) (private counsel); Hill v.
McClellan, 490 F.2d 859 (5th Cir. 1974) (private counsel); Thomas
v. Howard, 455 F.2d 228 (3d Cir. 1972) (attorney who voluntarily
represented plaintiff); U.S. ex rel Simmons v. ZibillCh, 542 F.2d



with state officers.?® There is a conflict among the
circuits as to the liability of private citizens who
conspired with immune state officers. Most circuits
hold that the immunity of the state gfficer bars an
action against the private citizens. However, the
First Circuit has declined to follow them: Slotnick
v. Staviskey, 560 F.2d 31, 32-33 (1lst Cir. 1977);
Downs v. Sawtelle, 574 F. 2d 1 (lst Cir. 1978); Kermit
Const. Corp. V. Banco,Credito Y Ahorro Ponceno 547
F.2d 1 (lst Cir. 1976):_and the Supreme Court has not
yet decided the issue.?/&

The Fifth Circuit holds that a ''detention by
store employees is under color of state law if it is
demonstrated that the store employees and the police
were acting in concert" in detaining a customer for
suspicion of shoplifting "and that the store and the
police had a customary plan which resulted in the
detention." Duriso v. K-Mart No. 4195, Div. of S.S.
Kresge Co., 559 F.2d 1274, 1277 (5th Cir. 1977).

Fine v. City of New York, 529 F.2d 70 (2d Cir.
1975) found the complaint falled to state a cause of
action against the attorney who merely served as

259 (5th Cir. 1976) (attorney appointed from pool of. attorneys
of .county legal aid criminal division); Robinson v. Bergstrom,
579 ¥.2d 401 (7th Cir. 1978) (public defender acted under color

of state law but he was immune). Deas v. Potts, 547 F.2d4 800 , ’
(4th Cir. 1976) (private attorney represented criminal defend-

ant); Blevins v. Ford, 572 F.2d 1336, 1338 (9th Cir. 1978)

(attorney's representation of a criminal defendant is not state

action or off1c1al conduct) .

56. Adickes v. Kress & Co., 398 U.sS. 144, 152, 90 S.Ct.
1598, 1605, 26 L.E4.2d 142, 151 (1970); Alexanian v. New York
State Urban Development Corp., 554 F.2d 15 (24 Cir. 1977);
Weisman v. Lelandais, 532 F.2d 308 (2d& Cir. 1976); Phillips
v. Trello, 502 F.2d4 1000 (34 Cir. 1974); Taylor v. Gibson, -
529 F.2d 709 (5th Cir. 1976) (physician and hospital admin-
istrator); Davis v. Murphy, 559 F.2d4 1098 (7th Cir. 1977).
See Briley v. State of Callfornla, 564 ¥.2d 849, 855-56
(9th Cir. 1977).

57. Perez v. Borchers, 567 F.2d 285 (5th Cir. 1978);
Humble v. Foreman, 563 F.2d 780 (5th Cir. 1977); Hill v.
McClellan, 490 F.2d4 859 (5th Cir. 1974); Rurz v. State of
Michigan, 548 F.2d 172 (6th Cir. 1977); Hansen v. Ahlgrimm,
520 F.24 768 (7th Cir. 1975).

57a. See Note, "Vicarious Immunity" of Private Persons in.
_Section 1983 Actions: "An Unexamined Assumption," 28 Case Western
Reserve L. Rev. 1014 (1978). ,
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: private counsel, but that it could state a cause of
action against the attorney who allegedly partici-
pated with the police officers in an unconstitutional
search. The court stated that "It has been observed
that the test of 'under color' of law is difficult

" to satisfy in the case of one other than a govern—
ment official." 529 F.2d at 74.

Witnesses who testify at trial are not acting
under color of state law. Taylor v. Nichols, 558
F.2d 561 (10th Cir. 1977); Bennett w. Passmc, 545
F.2d 1260 (10th Cir. 1976); Triplett v. Azordegan,
570 F.2d 819 (8th Cir. 1978), Blevins v. Ford, 572
F.2d 1336, 1338 (9th Cir. 1978).

Where a federal prisoner is temporarily‘placed
in a county jail in custody of state prison officials,
the state officials are acting under color of state
law for purposes of section 1983. Henderson v,
Thrower, 497 F.2d 125 (5th Cir. 1974).

Jennings v. Shuman, 567 ¥.2d 1213 (34 Cir.
1977) held that a claim for malicious abuse of
process sufficiently alleged an act done under color
of state law,

, State action was found to be lacking in Bonner

. v. Coughlin, 545 F.2d 565 (7th Cir. 1976) en banc.
The plalntlff alleged that prison guards had neg-
ligently left his cell door open after a security
search. When plaintiff returned to his cell after
a work assignment, his cell door was ajar and his
personal belongings were strewn on the floor. A
copy of his trial transcript was missing. One of
plaintiff's claims was that the guard's negligence
in leaving his cell door open enabled an unknown
person to remove the trial transcript from his cell.
The court held that state action had ended before
the plaintiff suffered his loss, and stated: ''Here
there was no state action depriving Bonner of prop-
erty under the Fourteenth Amendment because any
state action ended when the guards left the cell
after the security search." 545 F.2d at 567.

B. The Defendant Must Be a '"Person"

One requlrement'under the express terms of the
Clv11 nghts Act is that the defendant must be a
""person. 42 U.S.C. § 1983. TS

@ , .



Monell v. Dept. of Social Services of the City

of New York, 436 U.S. 658, 98 S.Ct. 2018, 56 L.Ed.

2d 611 (1978) held that a municipality is a 'person",

thus overruling Monroe v. Pape, 365 U.S. 167, 81
S.Ct. 473, 5 L.Ed.2d 492 (1961), insofar as Monroe
held that local governments were wholly immune from
suit under section 1983:

Our analysis of the legislative
history of the Civil Rights Act of
1871 compels the conclusion that
Congress did intend municipalities
and other local government units to
be included among those persons to
whom Section 1983 applies. Local
governing bodies, therefore, can be
sued directly under Section 1983
for monetary, declaratory, or
injunctive relief where, as here,
the action that is alleged to be
unconstitutional implements or
executes a policy statement,
ordinance, regulation, or decision
officially adopted and promulgated
by the body's officers. Moreover,
al though the touchstone of the
Section 1983 action against a
government body is an allegation that
official policy is responsible for
a deprivation of rights protected by
the Constitution, local governments,
like every other Section 1983 ”person
by the very terms of the statute, may
be sued for constitutional deprlva—
tlons v151ted pursuant to governmental

"custom" even though such a custom
has not received formal approval
through the body's official decision-
making channels .

On the other hand, the language
of Section 1983, read agalnst the back-
ground of the same legislative history,
compels the conclusion that Congress
did not intend municipdlities to be
keld liable unless action pursuant to
official municipal policy of some
nature constituted a constitutional
tort. In particular, we conclude that
a municipality cannot be held liable
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solely because it employs a tort-
ceasor -- or, in other words a
municipality cannot be held liable
under Section 1983 on a respondeat

superior theory.

436 U.S. at 690, 98 S.Ct. at 2035, 56 L.Ed.2d at 635.
The Court further stated:

Since the question whether local
government bodies should be afforded
some form of official immunity was
not presented as a question to be
decided on this petition and was not
briefed by the parties nor addressed
by the courts below, we express no
views on the scope of any municipal
immunity beyond holding that
municipal bodies ‘sued under Section
1983 cannot be entitled to an absolute
immunity, lest our decision that such
bodies are subject to suit under

- Section 1983 '"be drained of meaning,"
Scheuer v. Rhodes, 416 U.S. 232, 248
(1974). Cf. Bivens v. Six Unknown
Federal Narcotics Agents, 403 U.S.

» - ‘ -

436 U.S. at 701, 98 S.Ct. at 2041, 56 L.Ed.2d at 642.

In footnote 55, 436 U.S. at 690, 98 S.Ct. at 2036, 56
L.Ed.2d at 635, the Court stated 'local government
officials sued in their official capacities are 'persons'
under Section 1983 in those cases in which, as.here, a
local government would be suable in its own name."

Further, in footnote 54, 436 U.S. at 690, 98 S.Ct.
at 2035, 56 L.Ed.2d at 635, the Court stated that its
holding was limited to local government units which are
not considered part of the state for Eleventh Amendment
purposes. The Court concluded:

[A] local government may not be sued
for an injury inflicted solely by its
employees or agents. Instead, it is

when execution of a government's

policy or custom, whether made by its
lawmakers or by those:whose edicts or
acts may fairly be said to represent
official policy, inflicts the injury
that the government as an entity is

responsible under Section 1983 :
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[W]e have no occasion to address, and
do not address, what the full contours
of municipal liability under Section
1983 may be.

436 U.S. at 694, 98 S5.Ct. at 2038, 56 L.Ed.2d at 638.

While a state may not be a 'person' under section

1983,58 a state official is a "person." Rochester wv.
White, 503 F.2d 263 (3d Cir. 1974). A state agency is
not a "person.'" Edelberg v. Illinois Racing Board,

540 F.2d 279, 281 n. 2 (7th Cir. 1976).

The parole board is not-a ''person.' Thompson v.
Burke, 556 F.2d 231 (3d Cir. 1977). This applies to
claims for both money damages and injunctive relief.
Bricker v. Michigan Parole Board, 405 F.Supp. 1340,
1342 (E.D. Mich. 1975). A prison board is not a
"person.'" TU.S. ex rel. Arzonica v. Scheipe, 474 F.2d

720 (3d Cir. 1973).

C. Challenges to the Conditions of Confinement as
Constitutional Violations--General Consideratilons

The very nature of lawful incarceration 'brings
about the necessary withdrawal or limitation of many
privileges and rights.'59 1In the past, federal courts
adopted a hands-off approach, realizing that they were
not adequately equipped to deal with problems of prison
administration and reform.6 However, a prisoner is
not stripped of all constitutional protections upon
his imprisonment,®l and courts have a duty to insure

58. Quern v. Jordan, U.s. , S.Ct. '
"L.Ed.2d ; 47 U.S.L.W. 4241 (Maxch 5, 1979) held that Monell
does not abrogate the Eleventh Amendment immunity of the states.
See Section XI, D, 4 infra.

59. Pell v. Procunier, 417 U.S. 817, 822, 94.5.Ct. 2800,
2804, 41 1.Ed.2d 495, 501 (1974); Price wv. Johnston; 334 U.S.
266, 285, 68 5.Ct. 1049, 1060, 92 I..E4. 1356 (1948).

, 60. Procunief v. Martinez, 416 U.S. 396, 404-05, 94 S.Ct.
1800, 1807, 4G L.Ed.2d 224, 235 (1974).

61. Wolff wv. McDonnell,‘418 U.s. 539, 555, 94 S.Ct. 2963,
2974, 41 L.Ed.2d 935, 950 (1974).
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that a prison regulation or practice does not offend a
fundamental constitutional guarantee.6Z '"[T]here must
be mutual accommodatiorn between institutional needs and
objectives and the provisions of the Constitution that
are of general application.'®3 "[Clonsideration of what
procedures due process may require under any given set
of circumstances must begin with a determination of the
precise nature of the government function involved as
well as of the private interest that has been affected
by governmental action.''64

Meachum v. Fano, 427 U.S. 215, 96 S.Ct. 2532, 49
L.Ed.2d 451 (1976) discussed the problem of whether
transfer of a prisoner to another institution stated a
constitutional violat%pn;

Holding that arrangements like
this are within reach of the procedural
protections of the Due Process Clause
would place the Clause astride the
day-to-day functioning of state
prisons and involve the judiciary in
issues and discretionary decisions
that are not the business of federal
judges. We decline to so interpret
and apply the Due Process Clause. The
federal courts do not sit to supervise
state prisons, the administration of
which is of acute interest to the States.

427 U.S. at 228-29, 96 S.Ct. at 2540, 49 L.Ed.2d at 461,
The Court also stated: :

We reject at the outset the notion that
any grievous loss wvisited upon a person
vy the State is sufficient to invoke the
procedural protections of the Due
Process Clause ‘

Similarly, we cannot agree that
any change in the conditions of confine-
ment having a substantial adverse impact
on the prisoner involved is sufficient

62. Procunier v. Martinez, supra note 60; Johnson v. Avery,
393 U.S. 483, 486, 89 s.Ct. 749, 21 L.BEd.2d 718 (1969).

63. Wolff, supra note 61, at 556, 94 S.Ct. at 2975, 41
L.Ed.2d at 951, o '

64. Id. at 560, 94 §.Ct. at 2977,.41 L.Ed.2d at 953.
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to invoke the protections of the Due

Process Clause ‘
427 U.S. at 224, 96 S.Ct. at 2538, 49 L.Ed.2d at 458.

However, Polizzi v. Sigler, 564 F.2d 792 (8th Cir.
1977) held that the classification of prisgoners as
special offenders upon their entrance 1nto the federal
prison system infringed upon the prisoner's right to
liberty, and procedural protections were required since
the classifications were used to restrict participation
in prison rehabilitation programs. The court found that
the unique constraints imposed on special offenders dis-
tlﬂgUlShEd the situation from Meachum, where the inter-
prison transfers were within tEe normal limits of custody.

Every legally cognizable injury which may have
been inflicted by a state official acting under ''color
of law'" does not establish a viclation of the Fourteenth
Amendment. ©Paul v. Davis, 424 U.S. 693, 699, 96 S.Ct.
1156, 1159, 47 L.Ed.2d 405, 412 (1976). The plaintiff
must point to a specific constitutional guarantee safe-
guarding the interest he asserts has been invaded. Id.
at 700-01, 96 S.Ct. at 1160, 47 L.Ed.2d at 413.

Pell v. Procunier, 417 U.S. 817, 822-23, 94 S.Ct.
2800, 2804, 41 L.Ed.2d 495, 501-02 (1974), identified
three important functions of a correctional system as
deterrence of crime, rehabilitation of theose in
custody, and maintenarice of internal security. It is
in light of these functions that constitutional
challenges to prison regulations must be assessed.

According to_James v. Wallace, 406 F.Supp. 318,
328 (M.D. Ala. 1976), dnce 1t is determined that a
prison policy advances one of the goals in Pell, the
court must weigh the competing interests of the
prisoner with the interests of the state in pursuing
that goal. If no wvalid purpose is served by the
restriction, then it may not stand.

However, the application of the ''penological
purpose'" test in determining the constitutionality of
conditions cf confinement was held to be erroneous in
Nadeau v. Helgemoe, 561 F.2d 411 (lst Cir. 1977).
fAlthough the district court had held,

ylne fact that defendants have granted
specific privileges and benefits to

- the general population gives rise to
a presumption that those privileges
and benefits serve a legitimate




penological purpose; the wholesale

denial to a few of the exact same
privileges and benefits lifts the cloak
of that presumption from defendants' acts.

the court of appeals stated that: "at the present stage
of development of the law relatlng to prisoners, the
test used by the district court is not required by the
Constitution." 561 F.2d at 415. The court further

- . noted that 'the proceedings in the district court,

‘dominated as they were by the 'penological purposes’

" test, did not focus on possible administrative or fiscal
justifications for the challenged prison practices. The
court must now consider such justifications to see
whether they constltute a rational basis or are wholly
without substance.' 561 F.2d at 419.

More recently, Jones v. North Carolina Prisomners'
Labor Union, Inc., 433 U.S. 119, 97 S.Ct. 2532, 53
L.Ed.2d 629 (1977) held that regulations promulgated by
the North Carolina Department of Corrections were not
in violation of the Constitution. The department of
corrections prohibited inmates from soliciting other
inmates to join a prisoners' labor union, barred all
meetings of the union, and refused to deliver packets
of union publications mailed in bulk to several inmates -
for redistribution to other prisoners. The Court stated:

The District Court, we believe, got
off on the wrong foot in this case by
not giving approorlate deference to the
decision of prison administrators and
appropriate recognltlon to the peculiar
and restrictive circumstances of penal
confinement

Because the realities of running
a penal institution are complex and
difficult, we have also recognized
the wide-ranging deference to be
accorded the decisions of prison
administrators.

£33 U.S. at 125, 97 S.Ct. at 2538, 53 L.Ed.2d at 635.

The commissioner of the department of corrections
had testified that the éteation of an inmate union would
result in increasing exmstlng friction between inmates
and prlson personnel, and union inmates and non-union
inmates ., The secretary of the department of corrections
testified that the existence of a union could create a
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divisive element within the inmate population, aggravat-
ing already existing tense conditic¢ns. The Supreme
Court determined that the district court had erred in
concluding that the prison officials needed to show more:

In particular, the burden was not on
appellants to show affirmatively that
the Union would be "detrimental to
proper penological objectives' or
would constitute a '"present danger to
security and order" . . . . Rather
"[s]uch considerations are peculiarly
within the province and professional
expertise of covrections officials,
and, in the absence of substantial
evidence in the record to indicate
that the officials have exaggerated
their resppnse to these considerations,
courts should ordinarily defer to
their expert judgment in such matters."
oo The necessary and correct result
of our deference to the informed
discretion of prison administrators
permits them, and not the courts, to
make the difficult judgments concern-~
ing institutional operations in
situations such as this.

433 U.S. at 128, 97 S.Ct. at 2539, 53 L.Ed.2d at 636.

D. Supervisory Personnel: Respondeat Superior,
Personal Involwvement, Nonfeasance

1. Supreme Court Decisions

Monell v. New York City Department of Social
Services, 436 U.S. 658, 98 3.Ct. 2018, 56 L.Ed.2d 611
(1978) determined that municipalities would not be

‘liable for the actions of their employees under the

doctrine of respondeat superior. 436 U.S. at 691, 98
S.Ct. at 1036, 56 L.Ed.2d at 636. In discussing the
liability of local governments for the injuries
inflicted by their employees, the Court stated:

In particular, we conclude that
a municipality cannot be held liable
solely because it employs a tort-
feasor -- or, in other words, a '
~municipality cannot be held liable
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under Section 1983 on a respondeat

. ' superior theory.

436 U.S. at 691, 98 S.Ct. at 203&, 56 L.Ed.2d at 638.
The Court further stated: ‘ :

We conclude, therefore, that
a local government may not be sued
under § 1983 for an injury inflicted
solely by its employees or agents.
Instead, it is when execution of a
government's policy or custom,
whether made by its lawmakers or
by those whose edicts or acts may
fairly be said to represent
official policy, inflicts the
injury that the government as an
entity is responsible under § 1983.

436 U.S. at 694, 98 S.Ct. at 2038, 56 L.Ed.2d at 638.
The Court also stated:

By our decision in Rizzo v. Goode,

423 U.S. 362 (1976), we would appear

to have decided that the mere right

to control without any control or
. direction having been exercised

without any failure to supervise is
not enough to support § 1983 liability.

436 U.S. at 694 n. 58, 98 S.Ct. at 2037, n. 58, 56
L.Ed.2d at 637 n. 58. Rizzo v. Goode, 423 U.S. 362, 96
S.Ct. 598, 46 L.Ed.2d 561 (1976) reversed the court of
appeals' affirmance of the district court order direct-
ing law enforcement officials to draft for the court's
approval a comprehensive program establishing adequate
procedures for dealing with civilian complaints alleg-
ing police misconduct. The plaintiffs had alleged a
pervasive pattern of illegal and unconstitutional mis-
treatment of minority citizens by police officers, and
charged the mayor, city managing director, and pollce
commissioner with conduct ranging from express author-
ization or encouragement of the mistreatment to failure
to act.to prevent its future recurrence The Court
found that: i

Individual police offlcers not

named as parties to the action
- were found to have violated the
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constitutional rights of particular
individuals, only a few of whom
were parties plaintiff. As the
facts developed, there was no
affirmative link between the
occurrence of the various inci-
dents of police misconduct and the
adoption of any plan or policy by
petitioners =-- express oOr
otherwise -- showing their author-
ization or approval of such
misconduct. 1Instead, the sole
causal connection found by the
District Court between petitioners
and the individual respondents was
that in the absence of a change in
police disciplinary procedures,
the incidents were likely to
continue to occur, not with respect
to them but as to the members of
the classes they represented.

423 U.S. at 371, 96 S.Ct. at 604, 46 L.Ed.2d at 569.
The indications of the Supreme Court in Monell and
Rizzo, supra, that the doctrine of responaeat superior
Is not applicable in actions under section 1983, 1is
generally in accord with the developing law in most

of the circuits. :

2. First Circuit

The United States Court of Appeals for the First
Circuit affirmed the dismissal of an action dgainst a
police chief in Kostka v. Hogg, 560 F.2d 37 (lst Cir.
1977), where a police officer had shot plaintiff's
decedent in the course of an arrest. The complaint ;
alleged that the police chief and the town had failed |
to instruct, train, educate, and control the polica ’
officer in the exercise of his duties. The court held
that the complaint dld not state a claim against the /
police chief: : '

Plaintiffs do not seriously -contend
that § 1983 .authorizes damiges
liability where an individiial had
no personal role in wrongdoing.
Such an actor by definition lacks
the bad faith required to expose

- him to damages liability under § 1983
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Although the claim based upon
Connell's breach of his duty to
instruct and contiol Hogg seemingly
alleges personal iavolvement in the
wrongdoing, analysis revedls that it
suffers from the identical defect.

A police chief is under no general
federal constitutional duty to take
positive action to reduce the
incidence of unconstitutional con-
“duct by police officers on the beat,
see Rizzo v. Goode . . . . To the
extent, therefore, that plaintiffs
rely upon the breach of this duty
alone, they fail even to plead a
constitutional violation by Connell.
But we do not read plaintiffs’
complaint this narrowly. They seem
also to suggest that Connell's
failure to take positive action
caused the constitutional violations
and, as such, is actionable either
under § 1983 or the Fourteenth
Amendment. But even so interpreted,

s plaintiffs' complaint fails to state
a claim for damages. To negative
Connell's official immunity, plain-
tiffs would have to establish active,
bad faith participation in the
wrongdoing. TFor example, if the
police chief ordered the constitutional
violations or possibly, if he deployed
or hired the officer under conditions
which he should have known would
create a threat to the constitutional
rights of the citizenry, damages may
well be proper.

560 F.2d at 40. The court further noted:

Indeed, this theory strikes us
as a transparent attempt to hold
Connell vicariously liable under

- the guise of his hav1ng breached a

. duty owed plaintiffs' decedent.
Plaintiffs seemingly have taken
one of the modern justifications
for the doctrine of respondeat
superior -- the master's opportunity
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to select, train, and control his
servants, an opportunity which
makes the master the best loss-
avoider -- and converted it into
a constitutional duty on the part
of all police chiefs. TIf there
is a practical difference between
this theory and a vicarious
liability theory, we fail to
perceive it.

560 F.2d at 41 n. 3.

In Dimarzo v. Cahill, 575 F.2d 15 (lst Cir. 1978),
the defendant Hall, commissioner of correction, appealed
from an order by the district court mandating certain
changes in the county jail and house of correction. 1In
claiming that he could not be held responsible for
denying plaintiffs their constitutional rights, the
commissioner of correction construed his statutory duty
narrowly. Under Massachusetts law he had supervisory
responsibility for all state correctional facilities
and was charged with promulgating minimum standards for
the care and custody of persons committed to those
facilities. Plaintiffs had alleged that by failing to
promulgate and enforce proper statutory standards, .
defendant had caused them to suffer the unconstitutional
conditions of which they complained. The court noted
that the commissioner had statutory responsibility over
precisely the conditions giving rise to the violations
and that sporadic incidents over which the commissioner
might properly claim to have no knowledge or control
were not at issue. The commissioner was, therefore,

a proper defendant because of his own statutory duty
and subsequent failure to act and not on the basis of
the acts of others.

3. Seqond Circuit

In the second circuit personal involvement of the
defendant in the alleged constitutional deprivation is
a prerequisite to a section 1983 damage award.

McKinnon v. Patterson, 568 F:Zd 930, 934 (2d cir. 1977),
cert, denied, 98 S.Ct. 1282..

Under Johnson v. Glick, 481 F.2d 1028 (Zd Cir.
1973), the doctrine of respondeat superior is inappli-
cable in a section 1983 suit for money damages and a
showing of some personal responsibility is required. 1In
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Johnson, the complaint had alleged only that the warden
was in charge of all the correctional officers, one of
whom allegedly committed an unprovoked attack on the
plaintiff. "It did not allege that the warden had
~authorized the officer's conduct, . . . or even that
there had been a history of previous episodes requiring
the warden to take therapeutic action, . . . it alleged
a single spontaneous incident, unforeseen and unfore-
seeable by higher authority." 481 F.2d at 1034.
'Therefore dismissal of the claim against the warden

was proper.

- In Diaz v. Ward, 437 F.Supp. 678 (S.D. N.Y. 1977),
an action.against the parole board chairman and the
commissioner of correctional services, the court noted:

Where a prisoner's § 1983 complaint
against a warden arises out of "a
single spontaneous incident" involving
a correctional officer, "unforeseen
- and unforeseeable by higher authority,"
and there are no allegations that the
warden had authorized the officer's
conduct, "or even that there had been
a history of previous episodes .requir-
ing the warden to take therapeutic
action," the complaint is insufficient
in law, since liability cannot be
predicated solely upon supervisory
authority. However, the presence

of such factors as were absent in
Johnson will sustain a claim for
damages under § 1983 against
supervisory personnel,

437 F.Supp. at 689. Since the complaint alleged that
the supervisory defendants knew ¢f the allegedly uncon-
stitutional courses of action of their employees and
intentionally, willfully and recklessly failed to
restrain them, the motion to dismiss was denied.

, The commissioner of corrections was held charge-~
able with knowledge of plaintiff's improper confinement
in solitary in United States ex rel, Larkins v. Oswald,
510 F.2d 583 (2d Cir. 1975). ~There, a New York statute
required that every incident of misbehavior resulting
in segregation was to be reported by the prison super-
intendent to the commissioner. The court, in upholding
an award of money damages, noted that the personal
responsibility requirement was supplied by the statute.
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The statutory reporting requirements mentioned in
Larkins, supra, did not become effective until 1970.
Mukmuk v. Com'r. of Dept. of Correctional Services, 429
F.2d 272, 274 n. 5 (24 Cir. 1976), cert. denied, 96 '
S.Ct. 2238, noted that another New York correctional
law which had been in effect since 1941 required the
warden to keep a daily record of infractions and punish-
ments imposed and required that the record be kept open
at all times for the examination of the commissioner.
The court declined to decide whether Larkins would apply
to a period before 1970.

Todaro v. Ward, 565 F.2d 48 (2d Cir. 1977) affirmed
the injunctive relief ordered by the district court
after finding that the institution's overall health
system did not meet with constitutional requirements:

Moreover, the testimony of the
appellants' own witnesses revealed
that they were either fully aware

of these infirmities or, in the case
of the lobby clinic, unjustifiably
neglected to learn whether the con-
dition complained of existed. Any
attempts to correct these obvious
and glaring flaws had been flimsy

at best.

565 F.2d at 53.

In an action against the welfare bureau for taking
and retaining custody of plaintiff's children without
consent or a hearing, the court in Duchesne v. Sugarman,
566 F.2d 817 (2d Cir. 1977), observed:

It is not necessary for § 1983
liability that the appellees
directed any particular action
with respect to these specific
individuals, only that they
affirmatively promoted a policy
which sanctioned the type of
action which caused the violations.
In short, this is not a case of
indifference, that is, a failure
to act in the face of misconduct
by subordinates, but is rather a
case of affirmative policy-making
which may have caused the misconduct.
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566 F.2d at 831, The court further noted: 'Where
conduct of the supervisory authority is directly related
to the denial of a constitutional right it is not to

be distinguished, as a matter of causatlon upon

- whether it was action or inaction. 566 F.2d at 832.

Where the plaintiff alleged that letters he gave
tc guards, subordinates of the defendants, for mailing,
were not mailed, the district court had erred in dis-
missing the complaint. Christman v. Skinner, 468 F,2d
723 (2d Cir. 1972). The court stated, "At a hearlng,
[the plaintiff] might be able to prove defendants
pa;glc1patlon or acquiescence in this act1v1ty 468

at 726

4, Third Circuit

The diabetic plaintiff in Howell v. Cataldi, 464
F.2d 272 (3d Cir. 1972), was involved in an automobile
accident and was taken into custody by police officers
who believed him to be intoxicated. Upon arriving at
the police station plaintiff was assaulted and beaten
in the presence of six officers, two of whom were named
as defendants. The district court found that there was
insufficient identification of the defendants' partici-
pation in the assault of plaintiff, and the court of
appeals noted that, although proof of specific intent
is not required, '"there must be at least proof of the
‘condition usually demanded by the law for liability in
an action of tort [which] is the existence of either
wrongful intention or culpable negligence on the part
of the defendant.''" 464 F.2d at 279. Further, the
court stated: ‘ .

We have heretofore emphasized that it
was necessary to prove that the con-
duct of the participants was intentional
or purposeful. But prerequisite to a
determination that one acted intention-
ally or purposefully is an ascertainment
that the individual charged was the
perpetrator of the constitutional
deprivation. Mere presence of a

person, when an assault and battery

is committed by another even though

he mentally approves "of it, but without
encouragement of it by word or sign,

is not sufficient of itself to charge
him as a participator in the assault.
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464 F.2d at 282, While the court held that mere
presence was insufficient to impose liability, it is
noteworthy that the defendants were not in a supervis-
ory capacity over the officers who apparently committed
the assault.

The requirement of direct participation was noted
in Brown v. Sielaff,65 474 F.2d 826 (3d Cir. 1973),
where the court stated:

Although the only defendant in this
action is Commissioner Sielaff, the
sole allegation which directly
implicates him is the wvague accusa-
tion of 'attempting to conceal

abuse by his prison guards."

Although mindful of the admonition

of Haines v. Kerner, 404 U.S. 519,
521, 92 S.Ct. 594, 30 L.Ed.2d 652
(1972), we are convinced that this
allegation is not sufficiently pre-
cise to constitute an allegation of

a constitutional deprivation sustained
by the appellant at the hands of the
named defendant. The remaining
allegations do not constitute a claim
against Commissioner Sielaff for
which relief may be granted. There
is no allegation that he participated
directly or indirectly in the circum-
stances constituting this claim.

474 F.2d at 827,

An action was brought against the dietician,
kitchen guard, head steward, superintendent and ;
commissioner of corrections in Curtis v. Everette, 489
F.2d 516 (3d Cir. 1973). Plaintiff alleged that he
suffered permanent loss of sight in his right eye when
the defendant guards failed to disarm and restrain
another prisoner who attacked plaintiff and prevented
him from defending himself. The court of appeals,
finding that a cause of action was stated against the
prison officials present at the time of the assault,

- reversed the district court's dismissal. However, the

65. See also Thompson v. Montemuro, 383 F.Supp. 1200 (E.D.
Pa. 1974) (personal involvement is necessary).
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dismissal as to the superintendent and commissiorner of
corrections was affirmed. Plaintiff admitted that they
were not present at the time of his injury, but alleged
they breached a duty to him in failing to hire an ade-
quate number of guards to protect the inmates, failing
to inspect prisoners and cells for weapons, and knowing-
ly allowing dangerous conditions to continue. Plaintiff
specifical%y disclaimed reliance on respondeat superior
and argued that defendants were personally liable,
clearly having both a common law and statutory duty to
keep the plaintiff in safe custody. The court's
affirmance of the district court dismissal was predi-
cated on the following reasons:

Assuming that there is a duty under
Pennsylvania law to make reasonable
efforts to keep plaintiff in 'safe
custody," there is no allegation of
facts indicating 1ntentlonal action by
these defendants '"under color of"
state law subjecting plaintiff or
causing plaintiff to be subjected to
deprivation of his civil rights
The Kish case states that a clear
abuse of discretion in operating a
jail is necessary to make the super-
intendent (Russell) liable for an
assault such as this. This court has
repeatedly held that conclusory alle-
gations, such as "intentionally, will-
fully and recklessly," without
supporting facts are not sufficient
to make out a complaint under 42 U.S.C.
§ 1983 . . . . There are no allegations
that Prasse or Russell had reason to
know Everette would commit such an
assault or that similar assaults had
taken place.

489 F.2d at 521.

A district court award of money damages against a
~ prison official who had not participated in an assault,
but was seen in the area immediately prior to the
beating, was reversed in:Bracey v. Grenoble, 494 F. 2d
566 (34 Cir. 1974). The district court found Grenoble
personally liable because he was in charge of the
prison guards and had complete control of them:
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The mere fact of presence of a
superior officer would not be sufficient
to impose llablllty even under the
district court's theory. Yet presence
is evidentiary on the facts of actual
knowledge of and acquiescence in the
unlawful acts of the subordinates
[Tlhe burden is on the plaintiff to
prove the facts of actual knowledge
and acquiescence.

494 F.2d at 570,

Plaintiff had testified that he had seen the defen-
dant five or six seconds before the five minute beating;
however, there was no evidence that the defendant was
present during the beating or saw the plaintiff being
beaten. Further, there was no proof that the defendant
knew the guards who participated in the beating had
engaged in similar beatings in the past. Absence of
this evidence was crucial to plaintiff's case:

We would be more constrained to
find actual knowledge and acquiescence
if plaintiff had proved defendant's
presence throughout the entire five
or six minute beating. Likewise, if
plaintiff had proved that Grenoble saw
him being beaten, or if there was
evidence of a history of such episodes
by the participating guards, we would
be hard put to hold that a trial court's
finding of actual knowledge was clearly
erroneous.

494 F.2d at 571. The court concluded that the district
court findings of actual knowledge and acquiescence were
completely devoid of minimum evidentiary support and
were therefore clearly erroneous.

Fisher v. Volz, 496 F.2d4 333 (3d Cir. 1974)
affirmed a jury award of compensatory and punitive
damages against the defendant Curtis, a lieutenant in
the police department, for his role in superv151ng the
entry by police officers into plaintiff's apartment
without warrants. The defendant Curtis admitted he had
ordered every door to be opeiied: by force if necessary
and each apartment searched, without giving any thought
to obtaining a search warrant. 496 F.2d at 347. The
court observed that the jury could reasonably have
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concluded that the order to his subordinates indicated
a wanton disregard for plaintiff's rights, and that the
failure to post a police guard around the apartments to
prevent looting by the civilians evidenced a gross dis-
regard for the plaintiff's property. The court
observed that the defendant was not being held liable
for punitive damages under respondeat superior, but for
his persomnal action in directing the forceable entries
into the apartments and failing to take minimal pre-
cautions to protect plaintiff's property.

However, the Fisher court reversed the award of
$500 in punitive damages against defendant Volz, a
police department captain, finding that there was no
evidence upon which the jury could find sufficient
involvement by Volz to support the punitive damages
award. Plaintiff Clark had been shuttled between two
apartments and Volz had been seen in the hallway between
the apartments. On one cccasion Volz was in one of the
apartments with plaintiff Clark and he had ordered the
handcuffs removed when Clark complained he was suffer-
ing pain in his back. The undisputed police testimony
indicated that although Volz was in general charge of
the operation, he had given no specific directions in
advance as to the police practices to be used. Volz
did not arrive at the address until after the police
~had allegedly abused Clark, and he never entered Clark's
apartment. The court concluded this evidence did not
warrant the punitive damage award:

We need not decide at this time -
whether vicarious liability isg ever
applicable under § 1983. We hold,
however, that it will not support an
award for punitive damages. A
superior police otfficer may not be
subjected to punitive damages because
of wrongful acts by a subordinate
officer if there is no evidence that
the superior officer ordered or
personally participated in the acts,
“or knew or should have known that
the acts were taking place and
acquiesced in them, 0

et
sF .

ol
66. See also United States ex rel. Bennett v. Prasse, 408
F.Supp. 988 (E.D. Pa. 1976). ’
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496 F.2d at 349.

A judgment awarding plaintiff damages in his clalm
against the warden and guards for their failure to pro-
vide adequate medical care was vacated in Hampton wv.

- Holmesburg Prison Officials, 546 F.2d 1077 (3d Cir.

1976) :

We need not dwell at length upon
the lack of derivative liability of the
warden. Even if liability had been
established against the guards, there
is not the slightest evidence showing
that the warden had actual knowledge
of the unanswered request for medical
attention or that he acquiesced or
participated in any denial. Moreover,
in § 1983 suits liability may not be
imposed on the traditional standards
of respondeat superior.

546 F.2d at 1082.

City and state officials were not vicariously
liable for the acts of subordinates in Santiago v. City
of Philadelphia, 435 F.Supp. 136 (E.D. Pa., 1977), but
the court held that respondeat superior could be applled
to the city in a direct cause of action under the
Fourteenth Amendment. The court felt that supervisors
may not be held vicariously liable for their subordinates
since they are merely fellow servants of the same
master -- the city. 435 F.Supp. at 148. The court
also noted that although case law suggests that par-
ticipation, knowledge, or acquiescence are requisites
for liability, courts have had difficulty in specify-
ing the precise criteria for determining their
existence. Santiago suggested three principles to be
used in analyzing these problems: (1) The greater the
duty & supervisor has to control his subordinates, the
less specifié knowledge is required to hold him liable.
General knowledge of the g%tuation triggers an affirma-
tive duty to investigate. (2) Existence of general
policies and practices within a supervisor's department
can create constructive knowledge of the constitutional
deprivation; and acceptance or support of them can’

67. Fialkowski v. Shapp, 405 F.Supp. 946, 950 (E.D. Pa.
1975); Downs v. Dep't. of Public Welfare, 368 F.Supp. 454, 464-
65 (E.D., Pa. 1973).
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substitute for proof of acquiescence. 68 (3) The degree
of part1c1paulon required is less when only injunctive
relief is requested.69

Absent proof of affirmative involvement of super-
visory personnel, federal injunctive relief was denied
in Lewis v. Hyland, 554 F.2d 93 (3d Cir. 1977). There,
travelers on New Jersey's roads sought injunctive relief
against the New Jersey state police for alleged Fourth

- Amendment violations. The court of appeals noted that

the district court's extensive fact finding revealed
callous indifference by the New Jersey state police for
the rlghts of citizens using the roads and commented
that prior to Rizzo v. Goude, 423 U.S. 362, 96 S.Ct.
598, 46 L.Ed.2d 561 (1976), thev would haVe reversed
the district court's denlal of injunctive rellef . How-
ever, the court stated:

The Supreme Court, however, has
recently given expression to the
doctrine of federal equitable absten-
tion as it relates to federal court
intervention in local police operations.
In light of Rizzo v. Goode, supra, in
which the Supreme Court reversed this
Court's approval of an injunction
against widespread police abuses in,
Philadelphia, we conclude that the
record of law enforcement abuses as
it appears in this case -- dismaying
as it is -- will not support federal -
injunctive relief.

554 F.2d at 95.

5. -“Fourth Circuit

Vinnedge v. Gibbs, 550 F.2d 926 (4th Cir. 1977)
approved the dismissal of the complaint alleging denial
of medical care as to defendant Gibbs, Superintendent

of Jails for the State of Virginia. By statute the

sheriff, and not Gibbs, was responsible for prisoners'
medical needs: . s

68. Holland v. Connors, 491 F.2d 539, 541 (5th Cir. 1974).

69. Downs, supra note 55.

91



Gibbs is a State administrative
official, appointed by the Director
of the Department of Corrections.
While ultimate responsibility for
setting minimum standards for the
construction and equipment of local
jails, and minimum requirements for
the feeding, clothing, and medical
attention of prisoners is vested in
the State Board of Corrections,

the local Sheriff is th?
keeper of each county jail, .
and is responsible for the procure—
ment of food, clothing and medicine
for local prisoners.

550 F.2d4 at 928. The court noted that the plaintiff
failed to allege facts indicating Gibbs' 9ersona1
involvement in the denial of medical care and stated:

Although § 1983 must be ''read
against the background of tort
liability that makes a man responsi-
ble for the natural consequences of
his actions,'" Monroe v. Pape, .
"[l]lablllty will only lie where it
is affirmatively shown that the
official charged acted personally
in the deprivation of the plain-
tiff's rights. The doctrine of
respondeat superior has no applica-
tion under this section.''

. Having failed to allege any
personal connection between Gibbs
and any denial of Vinnedge's consti-
tutional rights, the action against
him must fail.

6. ‘Fifth Circuit

Holland v.'Connors, 491 F.2d 539 (5th Cir. 1974)
vacated the district court's dismissal of a complaint

) 70. See also Gordon v. Leeke, 574 F.24 1147 (4th Cir, 1978)
(no c¢laim stated against warden where personal involvement was
not alleged)
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without a response or a hearing. The plaintiff alleged
that prison authorities coerced a false confession,
placed an unwarranted statement pertaining to a homo-
sexual offense in plaintiff's file, and improperly
imposed confinement in administrative segregation.
Plaintiff alleged that although the defendant prison
superintendent was not presenf during the illegal
questioning, he was legally respomsible since the prac-
tices were so widespread and had been standard procedure
so long he must have been aware of them. The court
found that reversal was requived since it could not say
with assurance that the allegations of the pro se com-
plaint proved no set of facts which would entitle him
to relief. ‘'Moreover, fundamental tenets of tort law,:
negligence and vicarious liability, cardinal doctrines
upon which this and other circuits have invoked pro-
phylactic application of the Civil Rights Act, are
sufficiently broad to support such relief against
Superintendent Connors on the basis of the bare allega-
tions made.'" 491 F.2d at 541.

Money damages for medical mistreatment and neglect
while incarcerated were sought in Taylor v. Gibson, 529
F.2d 709 (5th Cir. 1976). The court of appeals reversed
the district court's dismissal of the action and,
regarding the liability of the sheriff stated:

Taylor's assertions of Sheriff
Gibson's liability appear to have
been dismissed below because they
were predicated upon a theory of
respondeat superiox, and thus could
not support a Section 1983 <laim.

This determination will not with-
stand examination. Study of the
complaint shows that Sheriff Gibson

is charged both with derivative
liability from the actions of his
deputies, and with numerous direct
actions involving deprivations of
plaintiff's constitutional rights.
Moreover assertions of insulation
from liability because Section 1983
does not permit derivative, respondeat
superior, liability are questionable,
and, at best, overbroad. It is true
‘that some cases hold that absent overt
acts, Section 1983 does not authorize
recovery of monetary damagés through
respondeat superior, . . . but this.

e
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Circuit has carved out some exceptions
to this rule. A sheriff may be held
liable for the actions of his appointed
deputies, over whom he has control, in
certain circumstances . . . . Even
more to the point this Court has
established in several fairly recent
cases that "prison administrators

may under cerfain circumstances be

held vicariously liable for the acts

of their subordinates." . . . At this
stage it is simply impossible to
determine whether or not Taylor's

broad allegations will support deriva-
tive liability under a respondeat
superior theory.

529 F.2d at 716.

Where plaintiff had been improperly held in custody
under a warrant based on an indictment which had been:
dismissed, the court held that the jailor could be
liable if he negligently established a record keeping
system in which such errors could occur. 3Bryan v.
Jones, 530 F.2d 1210 (5th Cir. 1976), cert. denied, 429
U.S. 865, 97 S.Ct. 174, 50 L.Ed.2d 145 (19/6).

Harris v. Chanclor, 537 F.2d 203 (5th Cir. 1976)
affirmed a $12,000 jury verdict against a police officer
who had beaten plaintiff up and the jailor who was
present and did not attempt to object, intervene or
obtain medical assistance for plaintiff. On appeal,
the jailor argued that he was entitled to an instruction
that "he would only be liable if he had 'willfully or
culpably denied the plaintiff [medical attention] under
such circumstances that it would shock the conscience
of ordinarily reasonable people' and that 'a good faith
error in judgment' amounting to 'mere negligence' would
not support a verdict.'" 537 F.2d at 205. The court
found it unnecessary to determine whether the jailor
was entitled to such an instruction since a warden's
~deliberate indifference to an inmate's severe and
obvious injuries is tantamount to an intentional inflic-
tion of cruel and unusual punishment. Further, the
court recognized cases. holding a supervisory officer
liable under section 1983 for refusing to intervene in
the beating of an inmate by his subordinates in his
presence. Consequently, any error in the instructions -
on the issue of the jailor's intent was harmless. %
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The dismissal of a claim of unlawful arrest and
physical abuse was reversed as to supervisory defendants
including the mayor of Atlanta, the chief 6f police,
and members of the police committee in Sims v. Adams,
537 F.2d 829 (5th Cir. 1976). The complaint alleged
that defendants subjected Atlanta citizens to a system-
atic pattern of racial violence by police, that
defendants knew or should have known of one officer's
prior violent misconduct against blacks, and that they
failed to discipline him or prevent further violence.

- The district court had dismissed, finding that no
personal participation was alleged. However, the court
of appeals found that the*district court had misunder-
stood the nature of personal participation required to
establish a section 1983 claim:

The language of § 1983 requires
a degree of causation as an element of
individual liability, but it does mnot
specifically require ''personal partici-
pation.” The proper question is
therefore whether the complaint
adequately alleges the requisite causal
_connection between the supervisory
Nuefendants actions and a deprivation
-~ of plaintiff's constltutlonal rights.
"Personal participation” is only one
of several theories Wwhich can be used
to establish causation.

Another theory which includes the
requisite causation is that a super-
visory defendant is subject to § 1983
liability when he breaches a duty
imposed by state or local law, and
this breach causes plaintiff's con-
stitutional injury . . . . We have
previously sustained a judgment
against a Georgia police chief on
‘the theory that his improper perform-
ance of training and supervisory
duties made him liable for a physical
beating administered by a subordinate
policeman. Beverly v. Morris, 470
F.2d 1356 (5th Cir. 1972). We have
also indicated, admittedly without
reference to Georgia law, that a
complaint alleging that a police

- supervisor has notice of past
culpable conduct of his subordinates

95



and has failed to prevent a recur-

rence of such misconduct states a
§ 1983 claim.

537 F.2d at 831.

The court commented that Rizzo v. Goode, 423 U.S.
362, 96 S.Ct. 598, 46 L.Ed.2d 561 (1976), did not cast
any doubt on the instant case since its holding that
the complaint stated a claim was not based on general-
ized constltutlonal duties to prevent future police
misconduct or to act in the face of a statistical
pattern of misconduct. Since the case did not involve
any assertion of vicarious liability, and plaintiff did
not seek equitable relief which would implicate
principles of comity and federalism, the case would not
interject the federal court into the supervision of a
police department.

The plaintiff in Kellerman v. Askew, 541 F.2d 1089
(5th Cir. 1976), brought an action for money damages
and injunctive relief against the governor and other °
state officials of the state of Florida and corrections
division personnel for failure to furnish necessary
medical treatment. The district court's grant of
summary judgment in favor of defendants based upon
plaintiff's failure to show they had personal knowledge
was reversed by the court of appeals which stated:

While it is undisputed that none of
the named respondents personally caused
the deprivation complained of, it is
Kellerman's contention that they are
liable for nonfeasance as well as
misfeasance. Indeed, this Court has
held that inaction on the part of
governmental agencies can result in
constitutional deprlvatlons .

Thus, Kellerman's suit is founded on
the respondents knowledge of his

need for medical treatment and failure
to make inquiries or take affirmative
steps to secure treatment for him,.

He alleges that this constitutes
acquiescence by the respondents in

the acts of their subordinates.
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[Blefore they can be exonerated from
§ 1983 liability on summary judgment
it must be shown that there is no
actual controversy as to whether the
system they established was not
deficient in affording minimal con-
stitutional conditions of confinement
and treatment. A mere denial of
knowledge is not sufficient undexr
Wood. [Wood v. Strickland, 420 U.S
309, 95 S.Ct. 992, 43 L.Ed.2d 214
\1975)]

541+ F.2d at 1091.

The plaintiff in MeCollan v. Tate, 575 F.2d 509
(5th Cir. 1978), was arrested as a result‘of his
brother's hav1ng used his name. He was kbpt in custody
for a period of one week until the error was noticed
and he was released. The district court's directed
verdict for the sheriff in plaintiff's subsequent civil
rights action was reversed by the court of appeals.
The sheriff's office had failed to furnish the mugshots
and fingerprints of plaintiff's brother for comparison
with plaintiff. Referring to Bryan v. Jones, supra,
the court stated:

Bryan made clear that in a
section 1983 false imprisonment
action the reasonable good faith of
the sheriff comes into play only as
a defense. To make out a prima
facie case, a plaintiff need show
only: (1) intent to confine;

(2) acts resultlng in conflnement

and (3) consciousness of the VLCtlﬁ
of confinement or 1esultlng harm .
Since the deputies' actions were
authorized by Sheriff Baker and the
same actions were in keeping with the
policies of the Potter County
Sheriff's Department at that time,
plaintiff established his prima facie
case against Sheriff Baker. . . . To
incur liability under section 1983 a
state official need not directly
subject a person to a deprivation of
hiis constitutional rights . . ,
[Hle can be held liable. if he causes
the plaintiff to be subjected To a
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deprivation of his constitutional
rights

575 F.2d at 512.

The court found that the sheriff's failures to
require his deputles to transmit the mugshots and
fingerprints '‘caused" plalntlif s detention. Therefore
plaintiff had made out a prima facie case.

Reimer v. Short, 578 F.2d 621 (5th Cir. 1978) held
that the distriet court had properly dismissed plaintiff's
claim against the police chief since there was no evi—
dence that he had participated in, had knowledge of,
was negligent with regard to the actions of the deFend—
ant police officers.

7. Sixth Circuit

The Sixth Circuit generally follows the other
circuits in holding that the doctrine of respondeat
superior is inapplicable in section 1983 actiomns.
"Therefore, absent an allegation that a named-defendant
has personally subjected the plaintiff to a deprivation
of his constitutional rights or has caused the conduct
complained of or participated in some manner in the
allegedly unlawful actions . . Tit is] insufficient
to state a cledim against such defendant under § 1983."
Knipp v. Weikle, 405 F.Supp. 782, 783 (N.D. Ohio 1975).
The court further decided that the existence of a state
statute which specifically allowed for wvicarious lia-
bility recovery against a state officer could not be
extended to create a federal cause of action and impose
vicarious liability upon that person in a section 1983
action.

8. Seventh Circuit

- The Seventh Circuit noted in Adams wv. Pate, 445
'F.2d 105, 107 n. 2 (7th Cir. 1971), that although
resgpndedt superior did not apply in actions for money
dd?aggs, 1t mlght apply in actions seeking equitable
relie ,

Little v. Walker, 552 F.2d 193 (7th Cir. 1977)
reversed the district court's dismissal of an amended
complaint alleging acts of physical violence, sexual
assault, and other crimes by inmates. Plaintiffs
sought to hold the director and former director of the
department of corrections, the governor of the state,
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and other supervisory officials liable for failing to
protect pldlntlff inmates from other inmates. The
district court's dismissal was based on a flndlng that
defendants did not fail to apply the law as it existed
at the time and were not motivated by actual malice.

To this the court of appeals replied:

Thus while an official "has, of course,
no duty to anticipate unforeseeable con-
stitutional developments'" . . . he
cannot hide behind a claim that the ,
particular factual predicate in question
has never appeared in haec verba in a
reported opinion. If the application

of gettled principles to this factual
tableau would inexorably lead to a
conclusion of unconstitutionality, a
prison official may not take solace in
ostrichism.

Violent attacks and sexual assaults by

inmates upon the plaintiff while in

protective segregation are mainfestly
"inconsistent with contemporary

standards of decency . . '""Deliberate

indifference" to tHeee happenlngs

"constitutes the unnecessary and

wanton infliction of pain proscribed

by the Eighth Amendment.’ . . More-
over, in the highly. pub11c1zed landmark
case of Holt v. Sarver, . . . it was

held that under the Elghth Amendment
prisoners are entitled to protection
from the assaults of other prisoners.

552 F.2d at 197

Supervisory officials are not liable under
respondeat superior. A complaint must allege personal
involvement which is satisfied by an allegation that
the .constitutional deprivation took place at the direc-
tion of the supervisor or with his knowledge and
consent./l Perry v. Elrod, 436 F.Supp. 229 (N.D. IlL,

71. See also Cochran v. Rowe, 438 F.Supp. 566: (N.D., Ill.
1977) {(respondeat superior inapplicable, personal involvement is
required) . o
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1977). McDonald v. Illinois, 557 F.2d 596 (7th Cir.
1977) noted:

We are not aware of any decision
which holds a local government entity
liable in money damages for the con-
stitutional deprivations committed by
its agents, independently of any

- official policy. The principle of
respondeat superior has not been
applied under § 1983, although it must
be noted that the opportunity to apply
it to municipal bodies was foreclosad
by the statutory interpretation that
such bodies were not subject to § 1983
liability./2

557 F.2d at 604.

9. Eighth Circuit

Jennings v. Davis, 476 F.2d 1271 (8th Cir. 1973)
affirmed the district court's dismissal of plaintiff's
claim alleging she had received physical and emotional
injuries when she was subjected to an assault and
battery by a civilian police clerk after her arrest for
a speeding violation. The suit as to the civilian
clerk, who had been discharged by the defendant members
of the board of police commissioners, was dismissed,
and the chief of police and commissioners also sought
dismissal, averring that each had no personal knowledge
of the incident, was not present at the time, and did
not direct or order the arrest or subsequent action
relating to plaintiff. The patrolman stated that
although he was present at the time of the incident,
he had not been involved in any act directed toward
plaintiff and had no supervisory authority. The desk
sergeant admitted that he had been present but averred
that he had not become involved in the incident and had
been unable to intervene. The arresting officer admit-
ted that he had given plaintiff a speeding sunmons but
he had not been present during the incident of which

72. The opportunity does now exist in light of the Supreme
Court's holding in Monell, supra, that municipalities are “persons"
under section 1983. However, Monell commented that municipalities
will not be liable under respondeat superior in 1983 actions.
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she complained and had no knowledge of it. The court
of appeals expressly rejected the doctrine of respondeat

superior and, in discussing the liability of the pollce
chief and board members, stated:

Generally, liability for negligence
arises only from affirmative action.
Where, however, one has an affirmative
duty to act and he fails to act accord-- ’
ingly, he may be held liable for his
nonfeasance if his omission is
unreasonable under the circumstances.

. Appellants have mnot alleged any
affirmative conduct so their claim
against the appellees obviously is
grounded upon nonfeasance.

476 F.2d at 1275. The court noted that none of these
defendants were present at the time of the incident and
stated, "And to extend the general duty of these ~
appellees to prudently select, educate and supervise
police department employees to an isolated, spontaneous

incident such as this would be beyond reason." 476 F.2d

at 1275.

A jury verdict for $10,000 compensatory damages
against a police officer and a directed verdict in
favor of the chief of police were affirmed in Taken
Alive v. Litzau, 551 F.2d 196 (8th Cir. 1977). The
plaintiff had suffered a broken arm as she was being
placed into a police car by the defendant city police
officer. The court stated:

It is true that Chief Quinn
admitted hearing a rumor concerning
one prior incident involving mis-
conduct on the part of Officer Litzau.
However, Guinn testified that he
discussed the incident at length with
Officer Litzau and " . . . was quite
satisfied that there would not ever
be a recurrence of an incident of
that nature. Quinn also stated that
after assuming his duties as Chief of
Police, he worked ''day in and day out"
with thzau for several months and
was satisfied with his performance.

551 F.2d at 199, The court further noted that since
the chief of police had not learned of the accident
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until after it happened, and had not caused, authorized,
directed, or commanded the officer to arrest plaintiff
or any other person by use of unreasonable force, plain-
tiff failed to 9rove the chief's actual involvement in
the misconduct.’3 ’

Cotton v. Hutto, 577 F.2d 453 (8th Cir. 1978) held
that the district court had properly dismissed the com-
plaint wherein the plaintiff alleged that subordinate
officers of the named defendants had violated his con-
stitutional rights. In one case plaintiff alleged that
a prison guard, who was not named as a party, subjected
him to a disciplinary proceeding for failure to cut a
"top knot," a hair style claimed to be part of a religious
purification ritual. Since the defendant warden was not
alleged to have had any knowledge of or connection with
the incident, the complaint did not state a claim as to
him. Further, as to the other defendant, plaintiff's
claim that one of defendant's subordinates had beaten
plaintiff did not state a claim.

10. Ninth Circuit

In accord with the.other circuits, the Ninth Circuit
has held the doctrine of respondeat superior inapplicable
to section 1983 claims. Milton v. Nelson, 527 F.2d 1158

~(9th Cir. 1976). ’

11, Tenth Circuit

Personal participation is an essential allegation
in a section 1983 claim. Bennett v. Passic, 545 F¥.2d
1260, 1262 (10th Cir. 1976). Kite v. Kelley, 546 F.2d
334 (10th Cir. 1976) affirmed the district court's
directed verdict in favor of supervisory officials of
two FBI agents who had caused plaintiff to be discharged
from his employment as a result of their disclosure of
investigative information. In its discussion of the
applicability of respondeat superior to civil Zights
~actions the court referred to Rizzo v. Goode:/ "The
'affirmative link' requirement of Rizzo means to us

73. See also Sebastian v. United States, 531 F.2d 900 (8th
' Cir. 1976); Ailshire v. Darnell, 508 F.2d 526 (8th Cir. 1974).

74. 423 U.S. 362, 98 S.Ct., 598, 46 L.Ed.2d 561 (1976).
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that before a superlor may be held for acts of an
inferior, the superior, expressly or otherwise, must
have partlcipated or acquiesced in the constitutional
- deprivations of which complaint is made." 546 F.2d
at 337-38. The court felt that the affirmative link
was not sufficiently established by the record tc
impose liability.

12. District of Columbia Circuit

Dellums v. Powell, 566 F.2d 216 (D.C. Cir. 1977),
was an action by congressman Dellums and nine persons
representing a class of all persons arrested on the
steps of the United States Capitol on May 5, 1971,
while engaged in a protest agalnst the war in Vietnam.
The claims were based on Bivens, 42 U.S.C. section
1983, and the law of the'District of Columbia. On
appeal the circuit court found that the evidence was
sufficient to support liability on the part of police
chief Wilson for false arrests, but it was insufficient
as to the claims for malicious prosecution. There was
evidence which would support a finding that the chief
collaborated on the charge upon which arrests were to
be made, and further that he advised Chief Powell against
taking additional steps to insure the effectiveness of
dispersal orders at a time when there was some doubt
that the orders had been heard. He had retained personal
operational control over all metropolitan police officers
. on the scene and could have withdrawn them had he thought
the arrests unjustified. Therefore, there was suf-
ficient proof of his independent involvement in the
arrest process to make his liability a question for the
jury to decide. However, the record revealed that he
participated only in the arrest decision. There was no
evidence linking him to the meeting at which it was
determined that informations would be filed. The court
noted that the critical event triggering liability for
malicious prosecution is the filing of an information.

- Since Chief Wilson had not been linked with that
decision, the plaintiffs had not made out a prima facie
case against him and the jury award had to be vacated.
The court determined that under the doctrine of
respondeat superior the District of Columbia could be
liable in an action brought under a Bivens theory
predicated on a tortious invasion of First, Fourth, and
Eighth Amendment rights, as. well as lnterests protected

75. See section X infra.
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by common law. The district had argued that relief in g
.a Bivens action should be styled on the pattern of 42 ‘

- U.S.C. section 1983 and, since suit was precluded against
municipalities under Monroe v. Pape, 365 U.S. 167, 81
S.Ct. 473, 5 L.Ed.2d 492 (1961), it should not be liable
under Blvens The court rejected this argument, noting
that under the 1973 amendments to the Federal Tort
Claims Act the federal government is now generally
responsible for the intentional torts of its law
enforcement officers. Therefore, the application of
respondeat superior to the District of Columbia would
not be inconsistent with other federal laws. It is
noted that Dellums was decided prior to Monell supra,
which held that municipalities were ''persons” For pur-
poses of section 1983, but would not be liable undz
respondeat superior.

E. Constitutional Violations v. Tort --
Negligence, Intent/0

The landmark case of Monroe v. Pape, 365 U.S. 167,
8l S.Ct. 473, 5 L.Ed.2d 492 (1961), held that a com-
plaint stated a cause of action under the Civil Rights
Act of 1871, 42 U.S.C. § 1983, when it alleged that
police officers had broken into petitioners' home in 0

the early morning without a search or arrest warrant,
rooted petitioners from bed, made them stand naked in
the living room, and ransacked every room, emptying
drawers and ripping mattress covers, and then had taken
one of the petitioners to the police station where he
was detained on "open' charges for ten hours without
being taken before a magistrate or permitted to call
his fa