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Judge Cranston Hawley, President
National American Indian Court Judges Association

Our Indian courts are necessary if tribal govern-
ments are to exercise the sovereign prerogatives of
tribes as recognized by Congress and the federal courts.
It is the job of Indian tribunals to interpret tribal
laws and to apply them evenly to everyone under tribal
jurisdiction. Congress has mandated in the Indian
Civil Rights Act that this be done according to 'due
process!' and without impairment of many individual
liberties found in the federal Constitution. Before
these goals can be met, we must improve the abilities
of our courts. This calls for action in concert with
the federal govermnment. It was the government which
initiated Indian judicial systems as we know them today,
and which has prescribed requirements for how they must
operate.

Our treaties and the special legal relationship
between tribes and the United States promise the lawful
and peaceful existence of our people on their reser-
vations. Unfortunately, the federal government has
not kept this promise. Although the efforts of most
tribes have made their systems fair and respectable,
reservation legal systems never have had completely
adequate staffs, facilities, or training. Costs are
now so high and federal statutory requirements so
stringent that greater federal assistance is indispen-
sible.

The National American indian Court Judges
Association was formed in 1968 taking as its purposes:

-y-



eto improve the American Indian court system
throughout the United States of America

eto provide for the upgrading of the court

system through research, professional advancement
and continuing education

eto further tribal and public knowledge and under-
standing of the American Indian court system

. eto maintain and improve the integrity and capa-

bility of the American Indian court system in
providing equal protection to all persons before
any Indian court

etc conduct any and all research and educational
activities for the purpose of promoting the
affairs and achieving the objectives of Indian
caurts and of the Association and to secure
financial assistance for the advancement of the
purposes of the Association

When the Bureau of Indian Affairs engaged the NAICJA to
undertake a year long project to develop ways to improve
Indian court systems, we accepted the assignment
zninusiastically. It was precisely the kind of thing

we were organized to do. Further, it evidehced a federal
commitment to work with us and support us in the task of
making all Indian courts fair, efficient, and effective
ministers of justice.

We believe that the commissioning of this project
by the Bureau of Indian Affairs is a sign that a long
overdue obligation finally may be met. But the project
is just a beginning. I the final analysis, the extent
and sincerity of the commitment of the Bureau and other
federal agencies will be measured by their response to
the needs defined in the report which follows and by the
degree to which they facilitate or ignore our recommenda-
tions. MWe hope that recent indications from the federal
establishment of its support and dedication to meeting
present and future challenges to Indian courts will be
the foundation of positive action.
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The Need for improved
Indian Courts

Since at least 1959, it should have been clear
that the existence and effective operation of tribal
courts are essential ingredients of the right of tribal
self-government. In that year the United States Supreme
Court ruled that a non-Indian storekeeper on the Navajo
Reservation could not use the Arizona state courts to
collect a debt owed by a Navajo Indian living on the
reservation. The Court rested its decision on the fact
that allowing state court authority over such a matter
would be an infringement on the Indians' right of self-
government,

There can be no doubt that to allow the
exercise of state jurisdiction here would under-
mine the authority of the tribal courts over
Reservation affairs and hence would infringe on
the right of Indians to govern themselves.

In deciding Williams v. Lee the Court relied
heavily upon the commitment of Congress, the Bureau of
Indian Affairs, and the tribe ''in strengthening the
Navajo tribal government and its courts.' That the
tribe had ‘'greatly improved its legal system through
increased expenditures and better trained personnel' and
that its courts were exercising 'broad criminal and civil
jurisdiction" were particularly persuasive points.
Nevertheless, the full import of the Court's decision was
not grasped by federal officials or tribes. Most tribes

"Williams v. Lee, 358 U.S. 217, 223 (1959).



did not perceive the existence of a strong, competent
court system as the best defense against incursions on
tribal sovereignty. Similarly, federal agencies, charged
with a fiduciary responsibility to protect the integrity
of Indian governments, seemed unmindful of the factors the
Supreme Court said were important in Williams v. Lee.
Indian courts remained underfunded, incidental parts of
tribal governments. Tribes and government .agencies pro-
ceeded as if Indian self-government were an abstract con-
cept which always would be held sacred in the eyes of the
law.

We know now that the Supreme Court will not decide
cases upon what it calls ''platonic notions of Indian
sovereignty,' but instead will use the doctrine as "a
backdrop against which the applicable treaties and federal
statutes must be read.'? Thus, the Court can be expected
to look for Congress' intent to maintain separate Indian
governments as manifested in specific federal acts,
programs, and appropriations. This analysis will deter~
mine whether a state's authority is precmpted by federal
action; and the manner and extent of a tribe's exercise
of its governing powers will determine whether there is
an infringement upon tribal self-government. It seems
clear that the limits placed upon tribal powers or the
encouragement given to their exercise by express con-
gressional acts will fix the dimensions of tribal self-
governing powers. It is.fortunate that the relatively
sophisticated Navajo court system, operating with copious
examples of federal support, was the subject of the
Court's scrutiny in several of the more recent clashes
between powers of tribes and states. But the principles
bui 1t upon those cases may not survive analysis in other
factual settings. The courts will have difficulty
excluding exercises of state power when tribes with
inadequate or non-existent judicial systems are involved.
The rationale of protecting tribal self-government may
not apply where there is in fact no operative ''authority
of the tribal courts over Reservation affairs."

In measuring Indian courts, federal courts are
certain to examine acts of Congress which deal with the
operation of Indian judicial systems. The most sweeping
and recent of such acts is the Indian Civil Rights

2McCIanahan v. Arizona Tax Comm'n, 411 U.S. 164,

172 (1974) .



Act.3 Unquestionably, the Act limits the sovereignty of
Indian tribes because it insists upon a form of govern-
ment not necessarily of their own choosing. They must
adhere to concepts of due process and equal protection
and assure their members a list of substantive rights
borrowed from the United States Constitution, which may
be alien to their own traditions of government. The
familiarity of non-Indian courts with the federal Bill
of Rights provides a ready index for evaluating indian
courts—a gauge for their degree of effectiveness as
vehicles ‘of preemption of state governmental authority,
and of their exercise of tribal self-government. Yet
the response of tribes and, significantly, of the federal
establishment as their mentor and trustee has not been
adequate to fuifill Congress' mandate and to meet the
challenge of the ICRA fully. '

Limited Federal Assistance

in the past few years there has been increased
attention paid to Indian courts, but it seems to have
been more a response to a general concern for ''law and
order'" than to Indian tribal needs. The Omnibus Crime
Control and Safe Streets Act of 1968 established the Law
Enforcement Assistance Administration as part of the
Nixon Administration's program to fight crime throughout
the country. indian courts have been incidental bene-
ficiaries of the Act, receiving over $2.5 million of
the nearly $5 billion which LEAA has granted to govern-
ments for law enforcement related projects. This agency
has made possible training for Indian judges and assist-
ance to many Indian courts. -

The Bureau of Indian Affairs also has made more
money available to Indian courts, but again the concern
has been less with strengthening tribal governments than
with quelling civil unrest. Dramatically increased funds
for law enforcement (including courts) were budgeted by
tke BIA and appropriated by Congress in the wake of the
1973 Wounded Knee disturbances. Higher funding levels
have enabled Indian courts to increase their facilities,
staffs, and the competence of their judges. Yet the
upgrading of Indian courts tracks the available funding,
not an improvement program conceived .specifically to
satisfy court needs. Therefore, not only have the funds

335 U.s.C. §§1301-1341.
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been inadequate, but they have nhot been used as effec~
tively as they might have been under a program for Indian
court development. ,

in 1976 the Bureau of Indian Affa|rs established
a separate Judicial Services Division as a result of
recommendations in its Indian Reservation Criminal
Justice Task Force Analysis 1974-1975.% This new divi-
sion, working together with the NAICJA, the American
Indian Lawyer Training Program, Inc. (AILTP), and the
American Indian Law Center (AILC), soon realized that
there were no articulated goals or programs for Indian
courts. Indeed, there was little basic information about
Indian courts. To remedy the situation, the Bureau of
Iindian Affairs commissioned the AiLTP to survey Indian
courts and collect data to assist it in making informed
decisions. And the NAICJA was awarded a one year con-
tract for a Long Range Planning Project to study Indian
court systems, identify their main strengths and weak-
nesses, develop a set of model standards, name four
model courts with whom the BIA could test ths model
standards, and propose a five year plan of support for
Indian courts.  This report is in fulfiilmert of the
NAICJA contract.

The Long Range Planning Project

The NAICJA's Long Range Planning Project staff
determined that a solid background was necessary in
order to develop the results sought by the BIA. |t was
necessary to review all written materials relating to
Indian courts, wvisit a cross section of Indian courts,
“and utilize the advice of people knowledgeable in Indian
court problems. Virtually every reported court decision
and every article dealing with Indian courts were read
and abstracted. A}l reports on Indian courts by con-
gressional committees, organizations, and others were
carefully reviewed. :

The available information on Indian courts proved
to be incredibly sparse. The AILTP report provided more
basic data on Indian courts than any other single
source, but even the report's authors cautioned that it
was of limited reliability. The tribes from which infor-
mation had been obtained simply did not have enough

hBureau of Indian Affairs, Indian Reservation
%rlml?al Justice Task Force Ana]ys:s 1974-1975, at -107
1975
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hard, statistical data in a form which could be corre-
lated with other- tribes' information. The Long Range
Flanning Project also needed opinions and impressions of
Indian court operations and needs, as well as suggestions
for their improvement. From the outset it was obvious
that the data gap could not be filled by any survey done
by the project, but would have to await the institution
of a uniform national data collection system for Indian
courts. The constraints of time and resources dictated
that not all reservations could be visited. Instead,
visits were made to a cross section of courts varying

in geographic location, size, special types of problems,
kind of court, and jurisdiction.

With the assistance of the NAICJA board members
and instructors, twenty-three courts were selected for
visitation. The courts selected were:

Blackfeet Navajo

Coeur d-Alene
Colorado River
Colville

Fort Peck

Gila River
Hopi

Isteta Pueblo

Jicarilla Apache

Menominee
Metlakatla

Nevada Colonies
Oglala Sioux
Papago

Red Lake Chippewa
San Carlos Apache
San Juan Pueblo
Suquamish

Uintah and Ouray
Warm Springs
Yakima

Zuni Pueblo

A list of consultants to conduct the reservation visits

was compi led with the assistance of members. of the

NAICJA board of directors and steering committee and
Indian leaders throughout the country.

The Long Range Planning Project staff prepared
a draft of an extensive document outlining the scope of
inquiry for reservation visits. The draft was circu-
lated wideiy for comment. A semi-final draft was tested
in use at two reservations. A final draft that was used
at all other reservaticns incorporated the resulting
suggestions. During the spring of 1977, teams of two
consultants made two day visits to each reservation.
Each of the consultants submitted a written report to
the Long Range Planning Project office. Information
from the reports has been abstracted and compiled in
a separate volume which is Appendix 1 to this report.
The report and recommendations found in this volume
draw heavily upon this information.

_5..



Early in the project, a Long Range Planning Project
advisory committee was formed. It'consisted of Orville
N. Olney, project director, Goverrnor Paul Tafoya repre-
senting the National Tribal Chairmen's Association,
Joseph Myers representing the American Indian Lawyer
Training Program, Inc., Thelma Stiffarm, who was later
replaced by Toby Grossman, representing the American
Indian Law Center, and Judge Wilmer Peters representing
the NAICJA. The committee met eight times during the
year for two or three days each time. Usually guests
and consultants were invited. Consultants were asked to
submit discussion papers in advance of the meetings.

The papers were circulated to committee members for
their review, presented by the consultants at the meet-
ings, and discussed by those present. Many of the ideas
from the papers and subsequent discussions of them are
reflected in this report. A separate volume, Appendix 2
to this report, contains copies of the advisory commit-
tee discussion materials.

The advisory committee spent many hours reviewing
and substantially revising staff drafts of important
sections of this report—principally the Model Standards
for Indian Judicial Systems (Chapter k), and the Five
Year Plan for Support of Indian Courts (Chapter 5).

Both of those sections also have been reviewed by the
NAICJA board and approved by action of the NAICJA
executive committee.

The following report is based on what has been
learned during the Long Range Planning Project. Chapter |
begins with material on the legal and historical basis
for indian courts, and Chapter 2 describes their present
status and problems. Several strengths and weaknesses
of Indian courts are identified in Chapter 3. The Model
Standards for indian Judicial Systems which were developed
as a part of the Long Range Planning Project are in
Chapter 4, along with a proposal that they be implemented
immediately by four Indian courts serving as model
courts. Chapter 5 contains a five year plan of support
for ‘Indian courts.



LA

A Brief History]

With the exception of a few tribes, reservation
judicial systems as they exist today are unable to
trace their roots to traditional indian forums for dis~
pute resolution. instead, they are descended from an
externzlly imposed Anglo system for keeping ‘order'
among the Indians. Nevertheless, many tribes have been
able to influence the character of their courts by
utilizing some traditional concepts. [f Indian courts
have not been terribly destructive of Indian culture,
it can be attributed to two facts: (1) most judges
historically have been Indians, and (2) federal funding
has been so lean that courts have had little influence,
destructive or otherwise. Factors such as removal, war,
and confinement on reservations were far more powerful.

Until late in the nineteenth centur, lndian
reservations were controlled by the military, as the
Bureau of Indian Affairs was part of the Department of

]For a more comprehensive history of [ndian courts
the following sources, on which this section is based,
should be consulted: Hagan, Indian Police and Judges
{1966); Bureau of Indian Affairs, Indian Law tnforcement

Histqﬁl {1975); American Indian Policy Review Comm'n,
Report on Federal, State,and Tribal Jurisdiction, ch. V,
at 121-125 (1976); American Indian Lawyer Training
Program, inc., Indian Self-Determination and the Role of

Tribal Courts, at 13-35 (1977); and R. Bennett, "'The

Tribal Judiciary," unpublished paper prepared for the
Long Range Planning Project advisory committee (1977)
(Appendix 2 to this report).
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War. Crude forms of control—principally force—led many
persons in and out of government to press for civilian
controls of Indian affairs. The civilian bureaucracy,
with support from organized religion, prevailed. There
was a feeling that inculcation of what the non-indians
understood as law and order was a necessary ingredient

of the civilizing process which they saw as their mission.
In order to Christianize, educate, and eventually assim-
ilate the Indians, the institution of a legal system—
not just martial Yaw—was necessary. Some of the tradi-
tional power of chiefs among the Indians remained, and
this posed a threat to the dominant authority of the
government's Indian agents. Consequently, destruction

of the remaining authority of the traditional leaders

and the systems they represented became essential to

the ''civilizing" process.

A system of Indian police and courts controlled
by the Indian agent on each reservation was started. In
1883 the Commissioner of Indian Affairs authorized crea-
tion of Courts of Indian Offenses to operate under a
set of rules and procedures created by the Bureau of
Indian Affairs. Previously, the Indian agents summarily
sentenced those they believed to be guilty. By 1890
agents on most reservations were appointing Indians to
serve as police and judges. As purveyors of favors and
patronage, Indian agents were able effectively to con-
trol police forces by paying virtually nothing to hand-
picked Indians. Thus, the military was supplanted on
the reservations. Although courts had functioned on
some. reservations for several years, no funds were appro-
priated by Congress for judges. until a total of $5,000
was made available in 1888.

One federal court described the early tndian
courts as ''mere educational and disciplinary instru-
mentalities by which the government of the United States
is endeavoring to improve and elevate the condition of
these dependent tribes to whom it sustains the relation
of guardian."? Judges would often take account of indian
custom when Indians came before the Indian courts. But
this did not translate into leniency—it more ltikely
meant a tougher penalty or subjection to traditional
sanctions for a uniquely Indian offense. . Nevertheless,

2United States v. Clapox, 35 F. 575, 577 (D. Ore.
1888) .



several important Indian customs and religious practices
such as the sun dance, medicine men, and distribution of
property owned by & person on his death were outlawed,
and violations were punished by Indian courts. The
Indian courts, however, were not destined to fulfill
their promise of assimilation, but they appearad to
maintain order relatively well. Another important role
of Indian courts was regulation of the activities of
avaricious non-indians (g;g,, trespass, grazing on lIndian
fands). For them, the Washington originated law applied
by the courts was as respectable as any on the frontier.

Indians on many reservations continued to resolve
serious disputes among themselves outside the Courts of
Indian Offenses. Such traditional sanctions as restitu-
tion, banishment, payment to a victim or his heirs, and
vengeance were_common. But, as the famous case of Ex
Parte Crow Dog3 illustrates, federal authorities attempt-
ed to arrest and punish Indians under federal law when
the Indian remedies seemed inadequate. Crow Dog's
traditional punishment for murdering Spotted Tail-—payment
to relatives—was seen as inappropriate and not fitting
with the ''civilizing' plan by many neighboring whites.
When Crow Dog appealed his conviction under a federal
murder prosecution, the Supreme Court reversed, holding
that there was no jurisdiction to apply federal law in
such disputes. Congress responded by passing the Major
Crimes Act™ to extend federal enforcement of certain
enumerated crimes between Indians occurring on reserva-
tions, thereby ending the exclusivity of tribal juris-
diction in such matters. Other developments in federal
policy continued to erode the tribes'! ability ta govern
themselves. Most notably, the General Allotment Act in
1887 was intended to carve up tribal landholdings into
small, individually owned parceis which were to be dis-
tributed to Indians, with 'surplus' lands opened to
non-Indians. [ndians were expected eventually to take
title to the land outright and then to become subject
to the criminal and civil jurisdiction of the state or
territory in which the reservation lay. :

After the turn of the century, while the Courts
of Indian Offenses continued to function under the

3109 u.S. 556 (1883).

hAct of March 3, 1885, ch. 341, §9, 23 Stat. 362,
385, as amended, 18 U.S.C. §1153.
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control of the Indian agents, the primary thrust of law
enforcement became liquor suppression. Ripe opportun-
ities for bootleggers, degeneration of tribalism and
social structure, and demoralized individuals on the
reservation combined to make alcohol abuse a major
problem on all reservations. More money was provided
for police, but by 1925 appropriations for Indian courts
had decreased to $6,500, almost one~half the 1892 level
of $12,540. The number of Indian judges declined
similarly. [Indian courts waned in importance and were
little more than tools of the Indian agents who had to
approve of all court decisions.

No specific statutory authority ever has existed
for Courts of Indian Offenses. In 1921, however, the
Snyder Act> empowered the Commissioner of Indian Affairs
to expend money for a variety of services to Indians,
including ''the employment of . . . Indian police, Indian
judges . . . ." But Congress was inhospitable to later
attempts to validate the courts and to clarify their
jurisdiction. More recently, courts have found that
authority for establishing Indian courts exists under
the general statutory powers of the Commissioner of
Indian Affairs.6

The New Deal era brought the first thoughtful
consideration of indian self-government, including
courts. By the 1930's it was obvious that the assimila-
tionist policies of the past had failed. Allotment had
caused the loss of 90 million acres by Indians,and tribal
governments were largely under the thumb of the Indian
agents. Life on Indian reservations was miserable.

The administration was concerned not only with the lack
of tribal influence in the Courts of Indian Offenses,
but also the courts' rather blatant disregard for fair
procedures _and individual rights. The Indian Reorgani-
zation Act/ (IRA) was passed to allow tribes to re-
establish and assert their governing powers, and to
redress other adverse effects of earlier policies.

525 u.s.c. §13.

625 U.5.C. §2; Colliflower v. Garland, 342 F.2d
369 (Sth Cir. 1965).

Tact of June 18, 1934, ch. 576, §§1-3, 48 Stat.
984, as amended, 25 U.S.C. §§461-479.
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Under the IRA, tribes were to draft their own
constitutions and laws and set up their own court
systems. Most tribes had only a shaky recollection of
their traditional systems and were most familliar with
the Bureau's regulations and procedures. Consequently,
the abrupt reinstitution of traditional taw on reser-
vations was not realized. Most tribes either remained
under the old system or adopted codes modeled closely
after the BIA code which was revised in 1935, Courts
adopting their own codes became known as ''tribal
courts." A clear trend since the IRA has been for
tribes to develop codes and thereby convert from Courts
of Indian Offenses or ''CFR courts'' as they are commonly
known (rules concerning them are found in 25 C.F.R. pt.
11) to tribal courts which operate under the residual
sovereignty of the tribes, rather than as agencies of the
federal government.d But progress has been slow.
Antiquated provisions, traceable to the old BlA regula-
tions, including selection of judges by the BtA Commis-
sioner subject to tribal council ratification, remain
in a number of codes. Very few tribes—principally the
New Mexico Pueblos—retain judicial systems based upon
Indian custom.

Although the improvement of iIndian court systems
was one reason for the Indian Reorganization Act, other,
more immediate needs in the post-depression era tonk
precedence. By the 1950's, when government priorities
reasonably might have addressed court improvement,
policy had shifted again. Congress and the administra-
tion favored termination of the federal-Indian relation-
ship. Some tribes were. terminated by congressional
legislation; others were subjected to state jurisdiction

825 C.F.R. pt. 11. The new regulations limited
the jurisdiction and sentencing authority of Courts of
Indian Offenses (and of the tribal courts which used
them).

9iron Crow v. Oglala Sioux Tribe, 231 F.2d 89
(8th Cir. 1956). See generally D. Etheridge, 'CFR
Courts,' unpublished paper prepared for the Long Range
Planning Project advisory committee (1977) (Appendix 2
to this report).
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under Public Law 83-230.]0 Predictably, in this period
there was no support for improvement of Indian court
systems. Indeed, that would have been antithetical to
then current policy.

Because its destructive effects were soon evi-
dent, termination was short-lived. In the mid-1960's,
federal policy again changed, m.ving away from assimila-
tion toward self-determination. This policy continues
today with strong Indian support. Just as the policy
was being articulated and programs were being proposed to
implement it, the Civil Rights Act of 1968 was passed.
The Act_had sweeping provisions dealing with Indian
rights. Some were clearly supportive of such self-
determining concepts as the requirement that any
future state assumptions of jurisdiction over Indians be
only with Indian consent. Others restricted self-
government. Until the Act, tribes were not subject to
the federal Constitution. Concern over some tribes'
abuses led to imposition of most Bill of Rights require-
ments on all tribes. Clearly, this was a limitation
on the latitude of self-government which tribes had
erijoyed previously. Many tribes questioned the exten-
sion\of Bill of Rights protections to individual Indians
vis-a-vis tribes because of the inherent clash with
Indian custom and traditional values. The Act also
limited the penalties which Indian courts could impose
to $500 and six months in jail.

At a time when policy favored maximum self-
government, it would seem inconsistent for tribes to
have external limits placed on their functions. The
Act not only limited Indian courts in their disposition
of cases, but it imposed requirements of due process
upon them. And the provision in the Indian Civil Rights
Act (ICRA) for federal court habeas corpus review of
tribal orders!2 created a specter of reviews of Indian
court procedures by the exacting standards of the well-
developed Anglo legal system. MNevertheless, the current

]oAct of August 15, 1953, ch. 505, §2, 67 Stat.
588-590, 18 U.S.C. §1162 and 28 U.S.C. §1360, as
amended, 25 U.S.C. §§1321-1326.

95 y.s.c. §61301-1341 (1970).

295 y.s.c. §1303.
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policy has enabled Indian courts to flourish more than
ever before. The ICRA necessarily has drawn greater
attention to the Indian court system, and the policy of
federal support for Indian self-government has included
strengthening Indian courts. |t has not been until the
last few years, however, that this has been reflected
significantly in BIA programs or funding. The Law
Enforcement Assistance Administration (LEAA) has aided
a number of individual courts with projects to increase
court capabilities and to construct facilities. The
National American Indian Court Judges Association

has conducted an annual national program of judicial
training with LEAA support since its formation in 1968,

Overall, Indian courts have been retarded by
their history. They originally were vehicles of an
outside force. Later, their intended growth as integral
parts of an Indian government was stunted by a lack of
effective programs or funding, as wall as policy
vacillations, However, for the past several years it
has become increasingly important that they develop as
strong elements of Indian government in order to protect
the residual sovereignty of tribes against incursions
by state and local governments and to fulfill Congress'
own requirements under the ICRA.

Legal lssues Concerning
Indian Courts

The premise for Indian court jurisdiction derives
from the basic tenet of Indian sovereignty: that Indian
tribes retain all those powers of a sovereign nation
that have not been expressly limited by special treaties
and laws of the United States. As put by the Department
of the Interior:

Those powers which are lawfully vested in an
Indian tribe are not, in general, delegated
powers granted by express acts of Congress,
but rather inherent powers of a limited sover-
eignty which has never been extinguished.

The powers of an Indian tribe in the adminis-
tration of justice derive from the substantive
powers. of self-government which are legally
recognized to fall within the domain of tribal
sovereignty. . . . In all fields the judicial
powers of the tribe are co-extensive with its
legislative or executive powers. . . . So long

_13_



as the complete and independent sovereignty of
an Indian tribe was recognized, its criminal
jurisdiction, no less than its civil jurisdic-
tion, was that of any sovereign power. It might
punish its subjects for offenses against each
other or against aliens and for public offenses
against the peace and dignity of the tribe.
Similarly, it might punish aliens within its
jurisdiction according to its own laws and
customs .  Such jurisdiction continues to this
day, save as it has been expressly limited by
the acts of a superior government.'”

It follows that Indian tribes are justified in assuming
all jurisdiction that has not been expressly removed by
the federal government.

There are relatively few federal laws which have
had an effect on the power and authority of Indian
courts. The principal statutes resulting in dilution of
tribal jurisdiction can be summarized briefly. Specific
language embodied in treaties has also affected the
jurisdiction of the signatory tribes, but they are not
discussed here.

The first major federal act that ?Kfected tribal
jurisdiction was the General Crimes Act. This Act
gave the federal government concurrent jurisdiction
over crimes involving United States citizens which
occurred on tribal lands.

The next federal act limiting tribal jurisdiction
was enacted in reaction to the Supreme Court's decision
in Ex Parte Crow Dog,]5 which reaffirmed the broad

]355 I.D. 14, 19, 56-57 (1934). See also lron
Crow v. Oglala Sioux Tribe, supra note 9; Ortiz-Barraza
v. United States, 512 F.2d 1176 (9th Cir. 1975); United
States v. Tyndall, 400 F.Supp: 949 (D. Neb. 1975);
Witliams v. Lee, 358 U.S. 217 (1959). For a complete
discussion of this subject see National American Indian
Court Judges Association, '"Examination of the Basis for
Tribal Law and Order Authority,' Justice and the American

Indian, vol. 4 (1975).

Mact of March 3, 1817, ch. 92, 3 Stat. 383, as
amended, 18 U.S.C. §1152.

ISSuEra note 3.
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reach of tribal jurisdiction when unimpaired by the
federal government. As explained earlier in this
chapter, non-Indians were alarmed by the resolution of a
murder by an indian tribe in the traditional manner and
their outcry led to the passage of the Major Crimes Act.16
This Act originally gave at least concurrent jurisdiction
to the federal government of seven crimes, and the

number has since been increased to fourteen.'/

The aliotment era soon followed the passage of
the Major Crimes Act. Although no laws were passed
that directly affected the powers of the Indian judi-
ciary, territorial jurisdiction of tribal courts
decreased as vast amounts of Indian land were 1ost.]8

in 1934 the Indian Reorganization act!? was

passed. The Act was designed to restore and clarify the
authority and sovereignty of Indian tribes. Although it
did not directly limit Indian court authority, the wide-
spread dependence by tribes upon BIA 'boilerplates’ for
constitutions and codes and the BIA's interpretations of
tribal jurisdiction restricted full expression of tribal
sovereignty. For instance, the Interior Solicitor was
of the opinion that no tribal jurisdiction was retained
over felonies.

; The most explicit limitation imposed by Congress
upon tribal jurisdiction came in 1953. Public Law 83-
28029 extended certain aspects of civil and criminal
jurisdiction over five (later six) states and allowed
others to assume such jurisdiction by state action.

]6Supra note 4.

718 u.s.c. §1153 (1970).

]8H.R. Rep. No. 1804, 73d Cong., 2d Sess. 6
(1934). ~

]95upra note 7.

2OSuEra note 10. See generally Goidberg, 'Public
Law 280: The Limits of State Jurisdiction Over Reser-
vation Indians," 22 UCLA L. Rev. 535 (1975); and B.
Becker, "The Role of Indian Courts in Public Law 280
States," unpublished paper prepared for the Long Range
Planning Project advisory committee (1977) (Appendix 2
to this report).
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The most recent legislation limiting tribal
jurisdiction is the Indian Civil Rights Act. The Act
was billed as a measure in furtherance of Indian self-
determination, but the present uncertainty over the
extent of the permissible reach of federal court review
of Indian court decisions leaves a potential for great
inroads on tribal sovereignty. In the last ten years
the ICRA has caused many changes in the workings and
operations of tribal courts because tribes are held to
due process standards. Unfortunately, the federal
obligation to help provide the means o carry out
Congress' mandate has not been met ¥ully. The. outcome
of a case currently before the Supreme Court, Martinez
v. Santa Clara Pueblo,22 relative to the ability of
tribal members to seek review of tribal decisions in
civil actions in federal courts, will determine how much
the ICRA impacts (ndian sovereignty.

Cases Dealing with Jurisdiction
and Authority of Indian Courts

Federal courts have recognized the principle that

Indian tribes have all powerg and jurisdiction not
expressly ‘limited by congrezxsional acts. Indians in
Indian country are ordinariiy subject to jurisdiction of
tribal courts although there are some federal laws and
treaties providing for limitations on that tribal
authority.23 In Ortiz-Barraza v. United States the
.court stated the doctrine as follows:

intrinsic in the sovereignty of an Indian tribe
is the power of a tribe to create and administer
a criminal justice system and the tribe may
exercise a complete criminal jurisdiction over
its members and within the limits of the reser-
vation subordinate only to the expressed

2]SuEra note 11.

22540 F.2d 1039 (10th Cir. 1976), cert. granted,
431 u.S. 913 (1977).

23kelicia v. United States, 495 F.2d 353 (8th
Cir. 1974), cert. denied, 419 U.S. 849 {1974). Accord,
Glover v. United States, 219 F.Supp. 19 (D. Mont. 1963);
~Long v. Quinault Tribe, No. C-75-67T (W.D. Wash. Sept.
2, 1975), appeal dismissed, No. 75-3553 (9th Cir. 1976);
United States v. Tyndall, supra note 13.
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limitations of federal Iaw.za

Some federal courts have held that Indian courts
have the power to interpret their own law to allow
tribal judicial authority over persons and subjects so
long as it is not specifically barred by tribal law.
Other courts have said that whatever is not expressly
stated in the tribal law is beyond the power of the
tribal court. Fog instance, a recent New Mexico case,
State v. Railngz held that the Zuni court lacked the
power to issue a search warrant for use on reservation
lands because there was no explicit grant of authority
in any tribal law.

Many cases concerning tribal courts have arisen
as a result of the Indian Civil Rights Act. A good
statement of the purposes of that Act is found in 0'Neal
v. Cheyenne River Sioux Tribe:

Congress wished to protect and preserve indi-
vidual rights of the Indian peoples, with the
realization that this goal is best achieved by
maintaining the unique Indian culture and
necessarily strengthening tribal governments.27

The 0'Neal court added that ''Congress did not intend to
detract from the continued vita]igy of the tribal courts
by passage of this Iegislation.”2 This policy has not
always been followed. Federal courts often ignore
Indian culture and tradition, and instead interpret the
ICRA as they do simi%gr requirements in the United
States Constitution.

hégg:g_note 13 at 1179. See also American
Indian Lawyer Training Program, Inc., Manual of Indian
Criminal Jurisdiction (1977).

25Conroy v. Frizzell, 429 F.Supp. 918 (D. S.D.
1977), appeal pending; McCurdy v. Steele, 506 F.2d 653
(1oth CTr. 19747

2687 N.M. 275, 532 P.2d 204 (Ct.App. 1975).
27482 F.2d 1140, 1144 (8th Cir. 1973).
28Id. at 1144, n. 1.

295ee Clark v. Land and Forestry Comm'n of the

Cheyenne River Sioux Tribal Council, 380 F.Supp. 201
(D. 5.D. 1974).
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Some federal courts, however, have applied the Act
flexibly. In Crowe v. Eastern Band of Cherokee Indians
the court said:

The proceedings of the council need not, of
course, be conducted with all the trappings of

a court of law since formalities and procedural
requisites are to be determined by the circum-
stances of any particular case. . . . The proceed-
ings must, however, be addressed to the issues
involved in a meaningful fashion and pursuant to
adequate notice.

In Dodge v. Nakai3! the court stated that a tribe is not
required to establish distinct branches of government
patterned after the federal system. In McCurdy v. Steele
similar reasoning prevaliled:

[T]he fact that tribal procedures for handiing
internal political disputes . . . are not
specifically provided for in the tribal ¢on-
stitution would not justify immediate interven=-
tion by the courts. Inherent in the authority to
govern itself is the authority of the tribe to
determine the manner in which differences are

resolved.
Finally, in a recent case a federal district court found
that tribal adoptions need not follow formal procedures ;
where tribal tradition is '"to act informally through
blood relatives in affairs of the family."33 .

Although most of the cases under the Act have
dealt with tribal procedures or decisions other than
those of the tribal court,-a number of cases have defined %“nh“
responaibi]ities of the tribal judiciary pursuant to the T
ICRA.3% The power.and authority of the tribal court has

30506 F.2d 1231, 1237, n. 14 (bth Cir. 1974).
31298 F.supp. 26 (D. Ariz. 1969).
32506 F.2d 653, 656 (10th Cir. 1974).

33Wisconsin Potowatomies of the Hannahville
Indian Community v. Houston, 393 F.Supp. 719, 733 (W.D.
Mich. 1973).

3I‘Tom v. Sutton, 533 F.2d 110} (9th Cir. 1976)
(right to counsel); Big Eagle v. Andera, No. 74-1290
(8th Cir. 1975) (due process—vagueness of criminal
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been generally upheid. The court in Lohnes v. Cloud
said:

While [the Indian Civil Rights Act] has indeed
encroached upon, and redefined, tribal sover-
eighty . . . it is clear that the Act is not
meant to substitute a federal forum for the
tribal court.

indeed, tribal law, shrouded with a mantle of federal
protection, becomes preemptive of state law. In Fisher
v. District Court36 the Supreme Court stated that enact-
ment of a tribal ordinance implements an overriding
federal policy that acts to defeat any state jurisdic-
tion that may have been exercised before the ordinance
was enacted, and that power of enforcement rests in the
tribal court.

Federal courts have shown deference to the actions
of the tribal courts in the exercise of their legitimate
authority. A recent federal court of appeals case held
that "deference should be given to tribal courts in
regard to their interpretation of tribal constitutions,“37
just as it is to state court interpretations of state
constitutions. Another court stated, "This court has
neither the inclination nor the power to review or over-
turn that determination [of the tribe's highest court] 38
by forcing concepts of Anglo-American law on the tribe."
These cases follow the principle that once a tribal court

(footnote 34 continued)
statute); Reagan v. Blackfeet Tribe, No. 2850 (D. Mont.
1969) (right to counsel); Low Dog v. Cheyenne River
Sioux Tribal Court, Civ. No. 69-210 {D. S.D. 1969) (right
to jury trial); in re Pablo, Civ. No. 72-99 (D. Ariz.
1972) (rights of indigent defendants); Richards v. Pine
Ridge Tribal Court, Civ. No. 70-744 (D. §.D. 1970)
(probation revocation); Spotted Eagle v. Blackfeet
.. Tribe, 301 F.Supp. 85 (D. Mont. 1969) (adequacy of de-
" tentjon facilities); Wounded Knee v. Andera, 416 F.Supp.

1236“Cﬁ¥v§%p. 1976) (due process—need for prosecutor).

35366 FiSupp..619, 621 (D. N.D. 1973).

3641 y.s. 382 (1976%w...

3;Tom v. Sutton, supra nogg“&ghgt 1106.

3 e,

Conroy v. Frizzell, supra note‘f?a&gﬂSZS.

A
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has proper subject matter jurisdiction of an action, the
federal courts will not interfere.

In a pre-1CRA case, Colliflower v. Garland, the
Ninth Circuit Court of Appeals acknowledged the general
powers of a tribal court.

These tribal courts do still have considerable
jurisdiction and such jurisdiction is still, to
a considerable extent, exclusive. This is the
normal rule as to criminal offenses . . . and
as to suits against Indians arising out of
matters occurring on the reservation.

But the court went on to decide that the Court of Indian
Offenses at the Fort Belknap Indian Community was an arm
of the federal government so that its actions were
reviewable by a writ of habeas corpus in a federal
court. While purportedly limited to the facts, the
decision has been followed in a recent ﬁase involving a
tribal court, United States v. Wheeler. 1A contrary
decision has been handed down by the Eighth Circﬂit
Court of Appeals, United States v. Walking Crow, 2 and
the conflicting principles should soon be clarified by
the Supreme Court. These cases are important for the
future of Indian courts because, if tribal courts are
held to be arms of the federal! government or federal
instrumentalities, their independent power to apply
tribal values may be impaired. 1In other contexts the
courts have held that tribes are not federal instrumen=
talities.®3

39Corne]]s v. Shannon, 63 F. 305 (8th Cir. 1894).
uoSupra note 6 at 376.

4‘5&5 F.2d 1255 (9th Cir. 1976), cert. granted,
46 U.S.L.W. 3214 (Oct. 4, 1977). ‘

42

560 F.2d 386 (8th Cir. 1977).

Q3Mescalero Apache Tribe v. Jones, #11 U.S. 145
(1973); Agua Caliente Band of Mission iIndians v. County
of Riverside, 442 F.2d 1184 (9th Cir. 1971), cert.
denied., 405 11.S. 933 (1972); Fort Mojave Tribe v. San
Bernardino County, 543 F.2d 1253 (9th Cir. 1976), cert.
denied, 430 U.S. 983 (1977).
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Current lIssues

The resolution of many pending questions will af-
fect the power of Indian courts. The most critical
problem areas or issues of current importance are:
state jurisdiction over Indians on the reservation;
comity or full faith and credit for the decisions of
Indian courts; tribal jurisdiction over non-indians;
interpretation of the Indian Civil Rights Act; and
application of the Major Crimes Act. These complex
issues and some of the cases involving them are dis-
cussed next. .

State Jurisdiction

State jurisdiction within indian reservations is
an issue that refuses to be resolved complﬁﬁely. From
the original case of Worcester v. Georgia, states
rather consistently have been held to have no jurisdic-
tion over Indians on Indian reservations unless expressly
authorized by Congress. And for just as long states
have been ignoring or trying to circumvent this prin-
ciple.. There are suggestions that Worcester no longer
has the vitality it once had because the tides of history
have changed the situation of Indians that made the

Worcester principle relevant. 5 But in McClanahan v.

Arizona Tax Comm'n the Court said: ''State laws gener-

ally are not applicable to tribal Indians on an Indian
reservation except where Congress has expressly pro-

vided that state laws shall apply.“h Some states have re-
ceived limited concurrent jurisdictionh ver Indian reser-
vations as a result of Public Law 280,°/ but, except for
this legislation, there has been no general 1imitation

on the jurisdiction of tribes.

There also is an anomalous line of cases in which
the Supreme Court implied aslimit on tribal jurisdiction.
United States v. McBratney '~ and Draper v. United

B30 0.5, (6 Pet.) 515 (1832).

45 ake v. Egan, 369 U.S. 60 (1962); Bad Horse v.
Bad Horse, 517 P.2d 893 (Mont. 1974).

4417 us. 164, 170-171 (1973).

A7See Goldberg, supra note 20.

48,06 u.s. 621 (1881).
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Statesl*9 declared that Indian tribes have no interest in
crimes in their territory by a non-Indian against a non-
Indian. This is a court-made exception to the general
rule that tribal jurisdiction exists to the extent it
has not been expressly-curtailed by Congress. - Similarly,
in Agua Caliente Band of Mission Indians v. County of
Riverside”’Y the state was held to have a right to tax
non-Indian leasehold interests on the reservation.

The test for whether state jurisdiction can enter
reservation lands was put forth in Williams v. Lee:

Essentially, absent governing acts of Congress,
the question has always been whether the state
action infringed on the right of reservation
Indians to make their own laws and be ruled by
them.5 |

Although this test was used in Williams to bar state
jurisdiction, it has been applied in a few cases to open
the door to state jurisdiction. Kake v. Egan52 turned
the Williams test around, maintaining that unless the
federal government has acted to preempt state jurisdic-
tion, state authority does not infringe on tribal
government. Other courts have followed the Kake inter-
pretation.53 McClanahan v. Arizona Tax Comm'nbZ and
Bryan v. Itasca County2> should have cleared.up the con-
fusion. In those cases the Supreme Court stated
unequivocally that courts will first examine the govern-
ing acts of Congress to determine if they preempt state
authority and, absent any such preemption, will examine
the situation to see if application of state law inter-
feres with tribal self-government.

The tension between state and tribal authority
continues, hawever, and court decisions are mixed. In

kg
50
51

52Supra note 45,

53E.g., Norvell v. Sangre de Cristo Development

Co., Inc., 372 F.Supp. 348 (D. N.M. 1974).
5l*SuEra note 46.

55426 u.s. 373 (1976).

164 u.s. 240 (1896).
Supra note 43.

Supra note 13 at 220.
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Quechan Tribe of Indians v. Rowe56 and Francisco v.
State’/ the courts held that while the state properly had
subject matter jurisdiction of a case, its officers did
not have the authority to enter an Indian reservation

to make arrests or serve legal documents without permis-
sion of the tribe involved. Other courts have begun to
allow state authorities to enter reservations freely,
without obtaining permission of the tribe. These deci-
sions ignore the territorial integrity of the tribe as a
sovereign distinct from the state, and seem motivated by
the current non-lIndian backlash movement. The premiere
case demonstrating this trend is Little Horn State Bank
V. StoEs.58 The Supreme Court of Montana held that when
a valid judgment is entered against an Indian for
#ctions done off the reservation, the state has the
‘authority to execute that judgment on the reservation.
The Crow Tribe did not provide a forum where such state
judgments could be enforced except where both parties
would stipulate to jurisdiction. The court said that
until the tribe provides a forum for such disputes,
state action does not infringe on tribal government and
authority. The court also said that since the Crow
Tribe will not honor state court judgments, the state
has the authority to execute judgments on the reserva-
tion. The court's determination runs counter to the
principles in McCurdy v. Steeled and Wisconsin
Potowatomies of the Hannahville Indian Community v.

Hous ton.”v "However, the implications for tribes with

no courts or with courts which are inadequate forums for
such disputes is clear.

One suspects that the Montana court's decisions
are colored by a less than hospitable attitude toward
such cases. The Little Horn case begins: '"This appeal
adds another chapter to the never ending story of
tndian jurisdiction." ! And in another Indian jurisdiction

56531 F.2d 408 (9th Cir. 1976).

57113 Ariz. 427, 556 P.2d 1 (1976).

58555 p.2d 211 (Mont. 1976), cert. denied, 431
U.S. 924 (1977). I

59Sugra note 32.

605upra note 33.

6

‘SuEra note 58 at 211.
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case, Bad Horse v. Bad Horse, the court said:

The myth of Indian sovereignty has pervaded
judicial attempts by state courts to deal with
contemporary indian problems. Such rationale
must yield to the realities of mgdern life,
both on and of f the reservation.®?

Other cases evidencing this attitude include Wippert v.
Burlington Northern, Inc.63 and Alexander v. Cook.

The fishing issue and the political power of sports
and commercial fishermen has led to similar results in
Washington. The Puxa]lup65 series of cases is the show-
piece. Battle waged for thirteen years as state
agencies, supported by state courts, consistently
ignored the dictates of the United States Supreme Court
or found new ways to twist the Court's language to their
own interpretation to regulate Indian off-reservation
treaty fishing. At last éze state's persistence was
rewarded in Puyallup 111,°° where, after a court of
appeals decided in another case that much of the area
previously thought to be off-rgservation actually was
still part of the reservation, 7 the Supreme Court
acquiesced in the exercise of state jurisdiction there.

Indian Civil Rights Act
Review

Another pressing issue concerns judicial inter-
pretation of the Indian Civil Rights Act. The extent
and manner of application of the ICRA should be decided
soon by6§he Supreme Court in Martinez v. Santa Clara
Pueblo.

62Sugra note 45 at 897.
63397 F.Supp. 73 (D. Mont. 1975).
61*566 P.2d 846 (Ct.App. N.M. 1977).

65Puxallug I: Puyallup Tribe v. Department of
Game, 391 U.S. 392 (1968); Puyallup |l: Department of

Game v. Puyallup Tribe, 414 U.S. 1973); Puyallup 1}1:
Puyallup Tribe v. Department of Game, 45 y.S.L.W. 5537
(June 23, 1977). '

66SuEra note 65.

67United States v. Washington, 4396 F.2d 620 (9th
Cir. 1974), cert. denied, 419 U.S. 1032 (1976).

68SuEra note 22.
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Application of the principle that the 1CRA should
protect individual Indian rights by ''maintaining the
unique Indian culture and necessarily strengthening
tribal governments,' as articulated above in the 0'Neal
case,b9 while keeping in mind the canon that all statutes
affecting Indians are to be liberally construed, and
doubtful _expressions are to be resolved in favor of the
Indians, /0 reduces the likelihood that application of
the Act will encroach on Indian self-government. B8ut,
while some courts have been deferential toward Indian
values and have interpreted the Act narrowly,7] other
courts have been inclined to apply normal federal con-
cepts of constitutional protection. Some recent cases
are illustrative. The appellate court in Martinez v.
Santa Clara Pueblo72 held that tribal rights cannot be
different as between male and female members without
offending the ICRA guarantee of equal protection. In
Wounded Knee v. Andera?3 the court found that due pro-
cess requires the presence of a prosecutor in tribal
court.” And in Clark v. Land and Forestry Comm'n of the
Cheyenne River Sioux Tribal Council the council had pro-
vided for a hearing in'‘grazing permit disputes, but the
federal court prescribed the requisites of due process
as Ma full due process hearing . . . including notice of
three days to the interested parties. The right of
appeal to the tribal council, if desired, shall be 7l
granted to the party receiving the adverse decision.'
Martinez stated forthrightly that: '"The Indian Bill of
Rights is modelled after the Constitution of the United
States and is to be interpreted in light of constitutional

69Sugra note 27.

70§gg_Choate v. Trapp, 224 U.S. 665, 675 (1912);
and Alaska Pacific Fisheries v. United States, 248 U.S.
78, 89 (1918).

7'§ee, e.g., Groundhog v. Keeler, 442 F.2d 674
(10th Cir. 1971); McCurdy v. Steele, supra note 25;
0'Neal v. Cheyenne River Sioux Tribe, supra note 27;
Wounded Head v. Tribal Council of the 0glala Sioux Tribe
of t?e Pine Ridge Reservation, 507 F.2d 1079 (8th Cir.
1975) .

72Sugra note 22.
73Supra note 34.

7l’SuEra note 29 at 204,

_25_



law decisions.'/> But in Conroy v. Frizzell the court
said:

It seems clear that a claim that tribal courts have
failed to follow a 'majority rule' of Anglo-
American law does not, standing alone, amount

to a civil rights claim that might trigger this
court's narrow, review powers under 25 U.S5.C.

§1302 [ICRA]./6

The conflict must be unravelied by the Supreme Court.

The inclination of courts to .interpret the ICRA
using Anglo concepts of constitutional rights is often
based on the fact that tribal court and government
structures are structured after Anglo institutions. In
Howlett v. Salish and Kootenai Tribes of the Flathead
Reservation the court stated: 'Where, however, the
tribes' election and voting procedures are parallel to
those commonly employed in Anglo-Saxon society, we then
have no problem of forcing an alien culture, with
strange procedures, on [these tribes].'77 1n Daly v.
United States/S ‘the court declared that where the Indian
tribe's election procedures were analogous to those found
in Anglo culture, the equal protection clause of the
Indian Civil Rights Act would be interpreted as the
equal protection clause of the Constitution is inter-
preted. In Wounded Knee v. Andera the court said:

The judicial system [of the tribe] is Anglo-
American and assuredly not Indian; adding the
safeguards guaranteed in Anglo-American law
certainly is no more of an encroachment upon
the Indian way of life than the tribal court
itself./9

Similar_sentiments are expressgd in White Eagle y. One
Feather®0 and Means v. Wilson.9!

75SuBra note 22 at 1047.

®Supra note 25 at 925.

77599 F.2d 233, 238 (9th Cir. 1976).
78483 F.2d 700 (8th Cir. 1973)
79§HB£E note 34 at 124)-1242,

80,78 F.2d 1311 (8th Cir. 1973).
Bl522 £.2d 833 (8th cir. 1975).
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For federal courts to apply non-iIndian standards
to an Indian tribe with governmental forms that are
similar to Anglo forms is inconsistent with the notion
that Indian self-government should be furthered by the
ICRA. Further, it puts courts in the impossible posi-
tion of evaluating tribal governments on their degree
of Anglo-ness. This task is especially formidable in
that a great number of tribes govern themselves under
Indian Reorganization Act constitutions—documents which
clearly are intended to gird a tribe's independent
governing powers, but which create (at the hands of the
federal government) Anglo forms for exercising those
powers. Perhaps the most manageable resolution would
be to narrow the scope of federal court review. This
can be done by insisting that a case be reviewed fully
at all applicable levels of the tribe as has been done
in the many fedegal cases which require exhaustion of
tribal remedies.%2 This resolution will be effective
ultimately only if the tribes maintain and use a system
of internal review; such as an effective appellate
court.

Federal scrutiny of indian tribal actions would
be limited if the Martinez court rules that federal
courts ltack jurisdiction to review tribal actions, except
for the aabeas corpus remedy specifically provided in
the Act.%3 1t has been held that exhaustion of tribal
remedies should be required before habeas corpus is
available in federal court. However, every federal
appeals court to consider the matter has ruled that
there is federal court jurisdiction under the statute
providing for review jn civil rights disputes under the
federal Constitution.®? The prevailing rule, then,

8ZSee O'Neal v. Cheyenne River Sioux Tribe, supra
note 27, and McCurdy v. Steele, supra note 25.

83,5 u.s.c. §1303 (1970).

81+United States ex rel. Cobell y. Cobell, 503
F.2d 790 (9th Cir. 1974).

8528 u.s.c. §1343(4). E.g., Dry Creek Lodge,
Inc. v. United States, 515 F.2d 926, 933 (10th Cir.
1975); Crowe v. Easterpn Band of Cherokee Indians, Inc.,
supra note 30 at 1234; Johnson v. Lower Elwha Tribal
Community, 484 F.2d 200, 203 (9th Cir. 1973); Luxon v.
Rosebud Sioux Tribe, 455 F.2d 698, 700 (8th Cir. 1972).
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reads the ICRA as abrogating a tribe's sovereign immu-
nity in such cases.

Once the doors of the federal courts are open to
Indians claiming violations of the ICRA, the dilemma of
applying an act which replicates federal constitutional
provisions without treading improperly upon Indian self-
government arises. A major question is what remedies
are available in the federal court. Iln non-indian cases
under the Constitution it has been held that the court
has broad authority to fashion whatever remedies are
apprqpriate.86 In Loncassion v. Leekity87 the court
followed that principle and held that a claim for
damages is allowable under the iIndian Civil Rights Act.
The case says that the law governing actions against
individuals for damages under the Fourth and Fifth
Amendments should also be applied to the Indian Civil
Rights Act. This is contrary to later indications from
courts that the ICRA applies to tribes, not to tribal
officials,88 and that the Fifth Amendment does not apply
through the Indian Civil Rights Act.89

Other courts have seized on the rationale of
Loncassion.90 But the high water line in abrogation of
tribal sovereign immunity under the ICRA was reached
in Dry Creek Lodge, lInc. v. United States.?! There the
court ruled that Congress had waived the tribe's
immunity and remanded a claim by a non-indian, that the
access road to land owned on the reservation had been
uniawfully blocked by tribal action,to the district
court for trial. The court awarded $525,000 in damages

86Bivins v. Six Unknown Named Agents, 403 U.S.
388 (1971); Bell v. Hood, 327 U.S. 678 (1946).

8733& F.Supp. 370 (D. N.M. 1971).
§§gg_neans v. Wilson, supra note 81.

89Groundhog v. Keeler, supra note 71; McCurdy v.
Steele, supra note 25.

O§ggj e.g., baly v. United States, supra note
78; Dry Creek Lodge, Inc. v. United States, supra note
85; Martinez v. Santa Clara Pueblo, supra note 22;
Spotted Eagle v. Blackfeet Tribe of the Blackfeet
Indian Reservation, 301 F.Supp. 85 (D. Mont. 1969);
Johnson v. Lower Elwha Tribal Community, supra note 85.

9]Sugra note 85.
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against the tribe.92 A number of courts have held that
a tribe's immunity is not waived by the Act.93 There-
fore, the extent to which federal courts will hold
tribes liable for damages under the Indian Civil Rights
Act and allow invasion of tribal coffers has yet to be
determined.

Comity/Full Faith and Credit

The extension of full faith and credit to the
decisions of Indian courts is an important current
issue, especially as interaction between Indian and
non-indian communities increases and the need to enforci
tribal judgments outside reservation boundaries grows.
The assessment of tribal courts in the next chapter
notes that very few reservations have existing agreements
with other jurisdictions providing for reciprocal
recognition of judgments.

The probiem of comity or full faith and credit
is a confusing one, particularly when indian tribes are .
involved.9% 1t is not clear that full faith and credit
as a concept. of federal ]aw,96 should apply only among
states.  Some courts have declared the principle appli-
cable to tribal judgments by holding that a tribe is a
“territory' of the United States.?7 Others have enforced

Creek Lodge, Inc. v. €anan, No. C74-74A
(D. Wyo Ju vy 20, 1977?.

93Namekagon Development Co. v. Bois Forte Reser-
vation Housing Authority, 517 F.2d 508 (8th Cir. 1975):
Tewa Tesque v. Morton, 498 F.2d 240 (10th Cir. 1974);
Yazzie v. Morton, 59 F.R.D. 377 (D. Ariz. 1973).

9h§gg_American Indian Lawyer Training Program,
Inc., Issues in Mutuality (1976); and M. West, 'Reci-
procity Issues for Tribal Courts,' unpublished paper
prepared for the Long Range Planning Project advisory
committee (1977) {Appendix 2 to this report).

95See Ragsdale, “Problems in the Application of
Full Faith and Credit for Indian Tribes,” 7 N.M. L.
Rev. 133 (1977).

96u.s. Const. art. IV, §i; 28 U.5.C. §1738 (1970).

IMackey v. Coxe, 59 U.S. (18 How.) 100 (1855);
Standley v. Roberts, 59 F. 836 (8th Cir. 1834); Raymond
v. Raymond, 83 F. 721 (8th Cir. 1897); Jim v. CIT
Financial Services Corp., 87 N.M. 362, 533 P.2d 751 (1975).
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tribal judgments as a matter of comity98 or where
essential tribal relations are involved.99 A decision
to recognize a judgment on the basis of comity usually
entails a finding that it would not be inconsistent with
local public policy. In order for trifbal courts to be
respected as arbiters of justice within their own juris-
dictions, they must be able to have their judgments
enforced in other jurisdictions. Otherwise, people will
flee or remove property from the reservation to escape
the reach of the court, thereby eroding its authority
and effectiveness.

Perhaps the most promising way for tribes to
attain foreign enforcement of orders and judgments and
extradition is through mutual agreements and legislation.
These devices are free of the uncertainty that ensnares
reliance on full faith and credit or comity principles.
Where arrangements with other jurisdictions are articu~
lated in lagislation or agreements, there is some
assurance tha