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by 

Judge Cranston Hawley, President 
National American Indian Court Judges Association 

Our Indian courts are necessary if tribal govern
ments are to exercise the sovereign prerogatives of 
tribes as recognized by Congress and the federal courts. 
It is the job of Indian tribunals to interpret tribal 
laws and to apply them evenly to everyone under tribal 
jurisdiction. Congress has mandated in the Indian 
Civil Rights Act that this be done according to Ildue 
process ll and without impairment of many individual 
liberties found in the federal Constitution. Before 
these goals can be met. we must improve the abilities 
of our courts. This calls for action in concert with 
the federal government. It was the government which 
initiated Indian judicial systems as we know them today, 
and which has prescribed requirements for how they must 
operate. 

Our treaties and the special legal relationship 
between tribes and the United States promise the lawful 
and peaceful existence of our people on their reser
vations. Unfortunately, the federal government has 
not kept this promi5~. Although the efforts of most 
tribes have made their systems fair and respectable, 
reservation legal systems never have had completely 
adequate staffs, facilities, or training. Costs are 
now so high and federal statutory requirements so 
stringent that greater federal assistance is indispen
sible. 

The National American Indian Court Judges 
Association was formed in 1968 taking as its purposes: 
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eto improve the American Indian court system 
throughout the United States of America 

eto provide for the upgrading of the court 
system through research, professional advancement 
and continuing education 

eto further tribal and public knowledge and under
standing of the American Indian court system 

eto maintain and improve the integrity and capa
bility of the American Indian court system in 
providing equal protection to all persons before 
any Indian court 

eto conduct any and all research and educational 
activities for the purpose of promoting the 
affairs ~nd achieving the objectives of Indian 
CDurts and of the Association and to secure 
financial assistance for the advdncement of the 
purposes of the Associ~tion 

When the Bureau of Indian Affairs engaged the NAICJA to 
undertake a year long project to develop ways to improve 
Indian court systems, we accepted the assignment 
~~~nusiastically. It was precisely the kind of thing 
we were organized to do. Further, it evidenced a federal 
commitment to work with us and support us in th8 task of 
making all Indian courts fair, efficient, and effective 
ministers of justice. 

We believe that the commissioning of this project 
by the Bureau of Indian Affairs is a sign that a long 
overdue obligation finally may be met. But the project 
is just a beginning. I~ the final analysis, the extent 
and sincerity of the commitment of the Bureau and other 
federal agencies will be measured by their response to 
the needs defined in the report which follows and by the 
degree to which they facilitate or ignore our recommenda
tions. We hope that recent indications from the federal 
establishment of its support and dedication to meeting 
present and future challenges to Indian courts will be 
the foundation of positive action. 
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Introduction 

The Need for Improved 
Indi an Courts 

Since at least 1959, it should have been clear 
that the existence and effective operation of tribal 
courts are essential ingredients of the right of tribal 
self-government. In that year the United States Supreme 
Court ruled that a non-Indian storekeeper on the Navajo 
Reservation could not use the Arizona state courts to 
collect a debt owed by a Navajo Indian living on the 
reservation. The Court rested its decision on the fact 
that allowing state court authority over such a matter 
would be an infringement on the Indians' right of self
government. 

There can be no doubt that to allow the 
exercise of state jurisdiction here would under
mine the authority of the tribal courts over 
Reservation affairs and hence would infringe on 
the right of Indians to govern themselves. I 

In deciding Williams v. Lee the Court relied 
heavily upon the commitment of Congress, the Bureau of 
Indian Affairs, and the tribe "in strengthening the 
Navajo tribal government and Its courts." That the 
tribe had "greatly improved its legal system through 
increased expenditures and better trained personnel" and 
that its courts were exercising "broad criminal and civil 
jurisdiction" were particularly persuasive points. 
Nevertheless, the full import of the Court's decision was 
not grasped by federal officials or tribes. Most tribes 

IWilliams v. Lee, 358 U.S. 217, 223 (1959). 



did not perceJve the existence of a strong, competent 
court system as the best defense against incursions on 
tribal sovereignty. Similarly, federal agencies, charged 
with a fiduciary responsibility to protect the integrity 
of Indian governments, seemed unmindful of the factors the 
Supreme Court said were important in Williams v. Lee. 
Indian courts remained underfunded, incidental parts of 
tribal governments. Tribes and government agencies pro
ceeded as if Indian self-government were an abstract con
cept which always would be he!d sacred in the eyes of the 
law. 

We know now that the Supreme Court will not decide 
cases upon what it calls '~latonic notions of Indian 
sovereignty," but instead will use the doctrine as "a 
backdrop against which the applicable treaties and federal 
statutes must be read."2 Thus, the Court can be expected 
to look for Congress I intent to maintain separate Indian 
governments as manifested in specific federal acts, 
programs, and appropriations. This-··analysis will deter
mine whether a state1s authority ii preempted by federal 
action; and the manner and extent of a tribe's exercise 
of its governing powers wi 11 determine whether there is 
an infringement upon tribal self-government. It seems 
clear that the 1 imits placed upon tribal powers or the 
en cou ragemen t given to thei r exe rc i se by exp ress con
gressional acts will fix the dimensions of tribal self
governing powers. It is ,fortunate that the relatively 
sophisticated Navajo court system, operating with copious 
examples of federal support, was the subject of the 
Court1s scrutiny in several of the more recent clashes 
between powers of tribes and states. But the principles 
bui It upon those cases may not survive analysis in other 
factual settings. The courts will have difficulty 
excluding exercises of state power when tribes with 
inadequate or non-existent judicial systems are involved. 
The rationale of protecting tribal self-government may 
not apply where there is in fact no operative "authority 
of the tribal courts over Reservation affairs." 

In measuring Indian courts, federal courts are 
certail1 to exam!'ne acts of Congress which deal with the 
operation of Ind1an judicial systems. The most sweeping 
and recent of such acts is the Indian Civil Rights 

2McClanahan v. Arizona Tax Comm1n, 411 U.S. 164, 
172 (1974). 
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Act. 3 Unquestionably, the Act limits the sovereignty of 
Indian tribes because it insists upon a form of govern
mentnot necessarily of their own choosing. They must 
adhere to concepts of due process and equal protection 
and assure their members a list of substantive rights 
borrowed from the United States Constitution, which may 
be alien to the i r own tradi t ions of government. The 
familiarity of non-Indian courts with the federal Bill 
of Rights provides a ready index for evaluating Indian 
courts--a gauge for their degree of effectiveness as 
vehicles of preemption of state governmental authority, 
and of their exercise of tribal self-government. Yet 
the response of tribes and, significantly, of the federal 
establishment as their mentor and trustee has not been 
adequate to fulfill Congress' mandate and to meet the 
challenge of the ICRA fully. . 

Limited Federal Assistance 

In the past few years there has been increased 
attention paid to Indian courts, but it seems to have 
been more a response to a genera I concern for 'II aw and 
order" than to Indian tribal needs. The Omnibus Crime 
Control and Safe Streets Act of 1968 established the Law 
Enforcement Assistance Administration as part of the 
Nixon Administration's program to fight crime throughout 
the country. Indian courts have been incidental bene
ficiaries of the Act, receiving over $2.5 million of 
the nearly $5 billion which lEAA has granted to govern
ments for law enforcement related projects. This agency 
has made possible training for Indian judges and assist
ance to many Indian courts.' 

The Bureau of Indian Affairs also has made more 
money available to Indian courts, but again the concern 
has been less with strengthening tribal governments than 
with quelling civil unrest. Dramatically increased funds 
for law enforcement (including courts) were budgeted by 
tr.e BIA and appropriated by Congress in the wake of the 
1973 Wounded Knee disturbances. Higher funding levels 
have enabled Indian courts to increase their facilities, 
staffs, and the competence of their judges. Yet the 
upgr~ding of Indian courts tracks the available funding, 
not an improvement program conceived .specifically to 
satisfy court needs. Therefore, not only have the funds 

3 25 U.S.C. §§1301-1341. 
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been inadequate, but they have not been used as effec
tively as they might have been under a progra~ for Indian 
court development. 

In 1976 the Bureau of Indian Affairs established 
a separate Judicial Services Division as a result of 
recommendations in its Indian Reservation Criminal 
Justice Task Force Analysis 1974-191,5. 4 This new divi
sion, working together with the NAICJA, the American 
Indian Lawyer Training Program, Inc. (AILTP), and the 
American Indian Law Center (AILC), soon realized that 
there were no articulated goals or programs for Indian 
courts. Indeed, there was little basic information about 
Indian courts. To remedy the situation, the Bureau of 
Indian Affai rs commissioned the AILTP to survey Indian 
courts and collect data to assist it in makin~ informed 
decisions. And the NAICJA was awarded a one year con
tract for a Long Range Planning Project to study Indian 
court systems, identify their main strengths and weak
nesses, develop a set of model standards, nalne four' 
mode I cou rts with whom the B I A cou I d tes t th,e mode I 
standards, and propose a five year plan of support for 
Indian courts. This report is in fulfi I I merit of the 
NAICJA,contract. 

The Long Range Planning Project 

The NAICJA's Long Range Planning Proj\~ct staff 
determined that a solid background was necessary in 
order to develop the results sought by the BIA. It was 
necessary to review all written materials rel."Jting to . 
Indian courts, visit a cross section of indian courts, 
and utilize the advice of people knowledgeable in Indian 
court problems. Virtually every reported court decision 
and every article dealing with Ihdian courts were read 
and abstracted. All reports on Indian courts by con
gressional committees, organizations, and others were 
carefully reviewed. 

The available information on Indian courts proved 
to be incredibly sparse. The AILTP report provided more 
basic data on Indian courts than any other single 
source, but even the report's authors cautioned that it 
was of I imited reliability. The tribes from which infor
mation had been obtained simply did not have enough . 

4Sureau of Indian Affairs, Indian Reservation 
Criminal Justice Task Force Analysis 1974-1975, at 107 
( 1975) . 
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hard, statistical data in a form which could be corre
lated with other· tribes ' information. The Long Range 
Planning Project also needed opinions and impressions of 
Indian court operations and needs, as well as suggestions 
for their improvement. From the outset it was obvious 
that the data gap could not be filled by any survey done 
by the project, but would have to await the institution 
of a uniform national data collection system for Indian 
courts. The constraints of time and resources dictated 
that not all reservations could be visited. Instead, 
visits were made to a cross section of courts varying 
in geographic location, size, special types of problems, 
kind of court, and jurisdiction. 

With the assistance of the NAICJA board members 
and instructors, twenty-three courts were selected for 
visitation. The courts selected were: 

Blackfeet 
Coeur d-A1ene 
Co lorado Ri ve r 
Colville 
Fort Peck 
Gi la River 
Hopi 
Isleta Pueblo 
Jicari11a Apache 
Menominee 
Metlakatla 

Navajo 
Nevada Colonies 
Oglala Sioux 
Papago 
Red Lake Chippewa 
San Carlos Apache 
San Juan Pueb 1 0 

Suquami sh 
Uintah and Ouray 
Warm Springs 
Yakima 
Zuni Pueblo 

A list of consultants to conduct the reservation visits 
was compi led with the assistance of members of the 
NAICJA board of directors and steering committee and 
Indian leaders throughout the country. 

The Long Range Planning Project staff prepared 
a draft of an extensive document outlining the scope of 
inquiry for reservation visits. The draft was circu
lated widely for comment. A semi-final draft was tested 
in use at two reservations. A final draft that was used 
at al I other reservations incor'porated the resulting 
suggestions. During the spring of 1977, teams of two 
consultants made two day visits to each reservation. 
Each of the consul tants submi tted a wri tten report to 
the Long Range Planning Project office. Information 
from the reports has been abstracted and compiled in 
a separate volume which is Appendix 1 to this report. 
The report and recommendations found in this volume 
draw heavi 1y upon this information. 
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Early in the project, a Long Range Planning ProjeCt 
advisory committee was formed. It'consisted of Orville 
N. Olney, project director, Governor Paul Tafoya repre
senting the National Tribal Chairmen1s Association, 
Joseph Myers representing the American Indian Lawyer 
Training Program, Inc., Thelma Stiffarm, who was later 
replaced by Toby Grossman, representing the American 
Indian Law Center, and Judge Wilmer Peters representing 
the NAICJA. The committee met eight times during the 
year for two or three days each time. Usually guests 
and consultants were invited. Consultants were asked to 
submit discussion papers in advance of the meetings. 
The papers were circulated to committee members for 
their review, presented by the consultants at the meet
ings, and discussed by those present. Many of the ideas 
from the papers and subsequent discussions of them are 
reflected in this report. A separate volume, Appendix 2 
to this report, contains copies of the advisory commit
tee discussion materials. 

The advisory committee spent many hours reviewing 
and substantially revising staff drafts of important 
sections of this report--principally the Model Standards 
for Indian Judicial Systems (Chapter 4), and the Five 
Year Plan for Support of Indian Courts (Chapter 5). 
Both of those sections also have been reviewed by the 
NAICJA board and approved by action of the NAICJA 
executive committee. 

• •• 
The following report is based on what has been 

learned during the Long Range Planning Project. Chapter 
begins with material on the legal and historical basis 
for Indian courts, and Chapter 2 describes their present 
status and problems. Several strengths and weaknesses 
of Indian courts are identified in Chapter 3. The Model 
Standards for Indian Judicial Systems which were developed 
as a part of the Long Range Planning Project are in 
Chapter 4, along with a proposal that they be implemented 
immediately by four Indian courts serving as model 
courts. Chapter 5 contains a five year plan of support 
for Indian courts. 
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Chapter t 

. Indian Courts in 
.. 1 History and La-w 

A Brief Historyl 

With the exception of a few tribes, reservation 
judicial systems as they exist today are unable to 
trace their roots to traditional Indian forums for dis
pute resolution. Instead, they are descended from an 
externally imposed Anglo system for keepi ng "order" 
among the Indians. Nevertheless, many tribes have been 
able to influence the character of their courts by 
utilizing some traditional concepts. If Indian courts 
have not been terribly destructive of Indian culture, 
it can be attributed to two facts: (I) most judges 
historically have been Indians. and (2) federal funding 
has been so lean that courts have had little influence. 
destructive or otherwise. Factors such as removal, war, 
and confinement on reservations were far more powerful. 

Until late in the nineteenth centur, Indian 
reservations were controlled by the military, as the 
Bureau of Indian Affairs was part of the Department of 

IFor a more comprehensive history of Indian courts 
the following sources, on which this section is based, 
should be consulted: Hagan, Indfan Police and Judges 
(1966); Bureau of Indian Affairs, Indian law Enforcement 
History (197S); American Indian Policy Review Comm1n, 
RePQr;:-on Federal, State,and Tribal Jurisdiction, ch. V, 
at 121-124 (1976); American Indian lawyer Training 
Program, Inc., Indian Self-Determination and the Role of 
Tribal Courts, at 13-35 (1977); and R. Bennett, liThe 
Tribal Judiciary,11 unpublished paper prepared for the 
Long Range Planning Project advisory committee (1977) 
(Appendix 2 to this report). 
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War. Crude forms of control--principally force-led many 
persons in and out of government to press for civi lian 
controls of Indian affairs. The civi lian bureaucracy, 
with support from organized religion, prevailed. There 
was a feeling tha't inculcation of what the non-Indians 
understood as law and order was a necessary ingredient 
of the civilizing process which they saw as their mission. 
In order to Christianize, educate, and eventually assim
ilate the Indians, the institution of a legal system-
not just martial law-was necessary. Some of the tradi
tional power of chiefs among the Indians remained, and 
this posed a threat to the dominant authority of the 
government's Indian agents. Consequently, destruction 
of the remaining authority of the traditional leaders 
and the systems they represented became essential to 
the "civi lizing" process. 

A system of Indian police and courts controlled 
by the Indian agent on each reservation was started. In 
1883 the Commissioner of Indian Affairs authorized crea
tion of Courts of Indian Offenses to operate under a 
set of rules and procedures created by the Bureau of 
Indian Affairs. Previously, the Indian agents summarily 
sentenced those they believed to be gui lty. By 1890 
agents on most reservations were appointing Indians to 
serve as police and judges. As purveyors of favors and 
patronage, Indian agents were able effectively to con
trol police forces by paying virtually nothing to hand
picked Indians. Thus, the military was supplanted on 
the reservations. Although courts had functioned on 
some reservations for several years, no funds were appro
priated by Congress for judges until a total of $5,000 
was made available in 1888. 

One federal court described the early Indian 
courts as "mere educational and disciplinary instru
mentalities by which the government of the United States 
is endeavoring to improve and elevate the condition of 
these dependent tribes to whom it sustains the relation 
of guardian.,,2 Judges would often take account of Indian 
custom when Indians came before the Indian courts. But 
this did not translate into leniency--it more likely 
meant a tougher penalty or subjection to traditional 
sanctions for a uniquely Indian offense. Nevertheless, 

2United States v. Clapox, 35 F. 575, 577 (D. Ore. 
1888) . 
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several important Indian customs and religious practices 
such as the sun dance, medicine men, and distribution of 
property owned by a person on his death were outlawed, 
and violations were punished by Indian courts. The 
Indian courts, however, were not destined to fulfill 
their promise of assimilation, but they appeared to 
maintain order relatively well. Another important role 
of Indian courts was regulation of the activities of 
avaricious non-Indians (~., trespass, grazing on Indian 
lands). FQr them, the Washington originated law applied 
by the courts was as respectable as any on the frontier. 

Indians on many reservations continued to resolve 
serious disputes among themselves outside the Courts of 
Indian Offenses. Such traditional sanctions as restitu
tion, banishment, payment to a victim or his hei rs, and 
vengeance were common. But, as the famous case of Ex 
Parte Crow Dog3 illustrates, federal authorities attempt
ed to arrest and punish Indians under federal law when 
the Indian remedies seemed inadequate. Crow Dog1s 
traditional punishment for murdering Spotted Tail--payment 
to relatives--was seen as inappropriate and not fitting 
wi th the "ci vi Ii zi ng" pI an by many nei ghbori ng whi tes. 
When Crow Dog appealed his conviction under a federal 
murder prosecution, the Supreme Court reversed, holding 
that there was no jurisdiction to apply federal law in 
such disputes. Congress responded by passing the Major 
Crimes Act 4 to extend federal enforcement of certain 
enumerated crimes between Indians occurring on reserva
tions, thereby ending the exclusivity of tribal juris
diction in such matters. Other developments in federal 
policy continued to erode the tribes l abi lity to govern 
themselves. Most notably, the General Allotment Act in 
1887 was intended to carve up tribal landholdings into 
small, individually owned parcels which were to be dis
tributed to Indians, with "surplus" lands opened to 
non-Indians. Indians were expected eventually to take 
title to the land outright and then to become subject 
to the criminal and civil jurisdiction of the state or 
territory in which the reservation lay. 

After the turn of the century, while the Courts 
of Indian Offenses continued to function under the 

3109 u.S. 556 (1883). 

4Act of March 3, 1885, ch. 341, §9, 23 Stat. 362, 
385, as amended, 18 U.S.C. §1153. 
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control of the Indian agents, the primary thrust of law 
enforcement became liquor suppression. Ripe opportun
ities for bootleggers, degeneration of tribalism and 
social structure, and demoralized individuals on the 
reservation combined to make alcohol abuse a major 
problem on all reservations. More money was provided 
for police, but by 1925 appropriations for Indian courts 
had decreased to $6,500, almost one-half the 1892 level 
of $12,540. The number of Indian judges declined 
similarly. Indian courts waned in importance and were 
little more than tools of the Indian agents who had to 
approve of all court decisions. 

No specific statutory authority ever has existed 
for Courts of Indian Offenses. In 1921, however, the 
Snyder Act5 empowered the Commissioner of Indian Affairs 
to expend money for a variety of services to Indians, 
including lithe employment of ... Indian police, Indian 
judges .... " But Congress was inhospitable to later 
attempts. to validate the courts and to clarify their 
jurisdiction. More recently, courts have found that 
authority for establishing Indian courts exists under 
the general statutory powers of the Commissioner of 
Indian Affairs. 6 

The New Deal era brought the first thoughtful 
consideration of Indian self-government, including 
courts. By the 1930's it was obvious that the assimila
tionist policies of the past had failed. Allotment had 
caused the loss of 90 mi Ilion acres by Indians,and tribal 
governments were largely under the thumb of the Indian 
agents. Life on Indian reservations was miserable. 
The administration was concerned not only with the lack 
of tribal influence in the Courts of Indian Offenses, 
but also the courts' rather blatant disregard for fair 
procedures and individual rights. The Indian Reorgani
zation Act 7 (IRA) was passed to allow tribes to re
establish and assert their governing powers, and to 
redress other adverse effects of earlier policies. 

5 25 U.S.C. §13. 

625 U.S.C. §2; Col Ii flower v. Garland, 342 F.2d 
369 (9th Cir. 1965). 

7Act of June 18, 1934, ch. 576, §§1-3, 48 Stat. 
984, as amended, 25 U.S.C. §§461-479. 
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Under the IRA, tribes were to draft their own 
constitutions and laws and set up their own court 
systems. Most tribes had only a shaky recollection of 
their traditional systems and were most fnmiliar with 
the Bureau's regulations and procedures. Consequently, 
the abrupt reinstitution of traditional law on reser
vations was not realized. Most tribes either remained 
under the old system or adopted codes modeled closely 
after the BIA code which was revised in 1935. 8 Courts 
adopting their own codes became known as "tribal 
courts." A clear trend since the IRA has been for 
tribes to develop codes and thereby convert from Courts 
of Indian Offenses or "GFR courts" as they are commonly 
known (rules concerning them are found in 25 C.F.R. pt. 
11) to tribal courts which operate und~r the residual 
sovereignty of the tribes, rather than as agencies of the 
federal government. 9 But progress has been slow. 
Antiquated provisions, traceable to the old BIA regula
tions, including selection of judges by the BIA Commis
sioner subject to tribal council ratification~ remain 
in a number of codes. Very few tribes--principally the 
New Mexico Pueblos--retain judicial systems based upon 
Indian custom. 

Although the improvement of Indian court systems 
was one reason for the Indian Reorganization Act, other, 
more immediate needs in the post-depression era to(')k 
precedence. By the 1950's, when government priorities 
reasonably might have addressed court imprOVement, 
policy had shifted again. Congress and the administra
tion favored termination of the federal-Indian relation
ship. Some tribes were· terminated by congressional 
legislation; others were subjected to state jurisdiction 

825 C.F.R. pt. 11. The new regulations limited 
the jurisdiction and sentencing authority of Courts of 
Indian Offenses (and of the tribal courts which used 
them). 

9'ron Crow v. Oglala Sioux Tribe, 231 F.2d 89 
(8th Cir. 1956). See generally D. Etheridge, "CFR 
Courts," unpub I i shed paper prepared for the Long Range 
Planning Project advisbry committee (1977) (Appendix 2 
to this report). 
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under Public Law 83-230. 10 Predictably, in this period 
there was no support for improvement of Indian court 
systems. Indeed, that would have been anti thetical to 
then current policy. 

Because its destructive effects were soon evi
dent, termination was short-lived. In the mid-1960's, 
federal policy again changed, mu",ing away from assimila
t i on towa rd se I f-determi nat ion. Th is po Ii cy cont i nues 
today with strong Indian support. Just as the policy 
was being articulated and programs were being proposed to 
implement it, the Civil Rights Act of 1968 was passed. 
The Act had sweeping provisions dealing with Indian 
rights. 11 Some were clearly supportive of such self
determining concepts as the requirement that any 
future state assumptions of jurisdiction over Indians be 
only with Indian consent. Others restricted self
government. Unti I the Act, tribes were not subject to 
the federal Constitution. Concern over some tribes' 
abuses led to imposition of most Bi 11 of Rights require
ments on all tribes. Clearly, this was a limitation 
on the latitude of self-government which tribes had 
enjoyed previQusly. Many tribes questioned the exten~ 
sion of Bi 11 of Rights protections to individual Indians 
vis-~-vis tribes because of the inherent clash with 
Indian custom and traditional values. The Act also 
limited the penalties which Indian courts could impose 
to $500 and six months in jail. 

At a time when policy favored maximum self
government, it would seem inconsistent for tribes to 
have external limits placed on their funcLions. The 
Act not only limited Indian courts in their disposition 
of cases, but it imposed requirements of due process 
upon them. And the provision in the Indian Civi I Rights 
Act (ICRA) for federal court habeas corpus review of 
tribal orders l2 created a specter of reviews of Indian 
court procedures by the exacting standards of the well
developed Anglo legal system. Nevertheless, the current 

10 Act of August 15, 1953, ch. 505, §2, 67 Stat. 
588-590, 18 U.S.C. §1162 and 28 U.S.C. §1360, as 
amended, 25 U.S.C. §§1321-1326. 

i1 25 u. S . C . § § I 301 -1 341 ( 1970) . 

12 25 U. S . C. § 1 303 . 
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policy has enabled Indian courts to flourish more than 
ever before. The ICRA necessarily has drawn greater 
attention to the Indian court system, and the policy of 
federal support for Indian self-government has included 
strengthening Indian courts. It has not been until the 
last few years, however, that this has been reflected 
significantly in BIA programs or funding. The Law 
Enforcement Assistance Administration (LEAA) has aided 
a number of individual courts with projects to increase 
court capabilities and to construct facilities. The 
National American Indian Court Judges Association 
has conducted an annual national program of judicial 
training with LEAA support since its formation in 1968. 

Overall, Indian courts have been retarded by 
their history. They originally were vehicles of an 
outside force. Later, their intended growth as integral 
parts of an Indian government was stunted by a lack of 
effective programs or funding, as well as policy 
vaci llations. However, for the past several years it 
has become increasingly important that they develop as 
strong elements of Indian government in order to protect 
the residual sQvereignty of tribes against incursions 
by state and local governments and to fulfill Congress I 

own requirements under the ICRA. 

Legal Issues Concerning 
In dian Cou rts 

The premise for Indian court jurisdiction derives 
from the basic tenet of Indian sovereignty: that Indian 
tribes retain all those powers of a sovereign nation 
that have not been expressly limited by special treaties 
and laws of the United States. As put by the Department 
of the Interior: 

Those powers which are lawfully vested in an 
Indian tribe are not, in general, delegated 
powers granted by express acts of Congress, 
but rather inherent powers of a 1 imi ted sover
eignty which has never been extinguished. 

The powers of an Indian tribe in the adminis
tration of justice derive from the substantive 
powers of self-government which are legally 
recognized to fall within the domain of tribal 
sovereignty .... In all fields the judicial 
powers of the tribe are co-extensive with its 
legislative or executive powers .... So long 
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as the complete and independent sovereignty of 
an Indian tribe was recognized, its criminal 
jurisdiction, no less than its civil jurisdic
tion, was that of any sovereign power. It might 
punish its subjects for offenses against each 
other or against aliens and for public offenses 
against the peace and dignity of the tribe. 
Simi larly, it might punish aliens within its 
jurisdiction according to its own laws and 
customs. Such jurisdiction continues to this 
day, save as it has been expressly limited by 
the acts of a superior government. 13 

It follows that Indian tribes are justified in assuming 
all jurisdiction that has not been expressly removed by 
the federal government. 

There are relatively few federal laws which have 
had an effect on the power and authority of Indian 
courts. The principal statutes reSUlting in dilution of 
tribal jurisdiction can be summarized briefly. Specific 
language embodied in treaties has also affected the 
jurisdiction of the signatory tribes, but they are not 
discussed here. 

The first major federal act that ftfected tribal 
jurisdiction was the General Crimes Act. This Act 
gave the federal government concurrent jurisdiction 
over crimes involving United States citizens which 
occurred on tribal lands. 

The next federal ~ct limiting tribal jurisdiction 
was enacted in reaction to the Supreme Courtls decision 
in Ex Parte CrO\oJ Dog,15 which reaffirmed the broad 

1\5 1.0.14,19,56-57 (1934). See also Iron 
Crow Y. Oglala Sioux Tribe, supra note 9; Ortiz-Barraza 
v. United States, 512 F.2d 1~9th Cir. 1975); United 
States v. Tyndall, 400 F.Supp. 949 (D. Neb. 1975); 
Williams v. Lee, 358 U.S. 217 (1959). For a complete 
discussion of this subject see National American Indian 
Court Judges Association, IIExamination of the Basis for 
Tribal Law and Order Authority,11 Justice and the American 
Indian, vol. 4 (1975). 

14 Act of March 3, 1817, ch. 92, 3 Stat. 383, as 
amended, 18 U.S.C. §1152. 

15Sup ra note 3. 

-14-



reach of tribal jurisdiction when unimpaired by the 
federal government. As explained ea~lier in this 
chapter, non-Indians Were alarmed by the resolution of a 
murder by an Indian tribe in the traditional manner and 6 
their outcry led to the passage of the Major Crimes Act. I 
This Act originally gave at least concurrent jurisdiction 
to the federal government of seven crimes, and the 
number has since been increased to fourteen. 17 

The allotment era soon followed the passage of 
the Major Crimes Act. Although no laws were passed 
that directly affected the powers of the Indian judi
ciary, territorial jurisdiction of tribal courts 8 
decreased as vast amounts of Indian land were 10st. 1 

In 1934 the Indian Reorganization Act l9 was 
passed. The Act was de.signed to restore and clarify the 
authority and sovereignty of Indian tribes. Although it 
did not directly li.mit Indian court authority, the wide
spread dependence by tribes upon BIA "boi lerplates" for 
constitutions and codes and the BlAis interpretations of 
tribal jurisdiction restricted fuJI expression of tribal 
sovereignty. For instance, the Interior Solicitor was 
of the opinion that no tribal jurisdiction was retained 
ove r fe I on i es . 

The most explicit limitation imposed by Congress 
~pon tribal jurisdiction came in 1953. Public Law 83-
28020 extended certain aspects of civil and criminal 
jurisdiction over five' (later six) states and allowed 
others to assume such jurisdiction by state action. 

16 Supra note 4. 
17--

I 8 u. S . C. § 1153 (1970). 
18 H.R. Rep. No. 1804, 73d Cong., 2d Sess. 6 

(1934) . 

19Sup \-a note 7. 

20Supra note 10. See generally Goldberg, Ilpublic 
Law 280: The Limits of State Jurisdiction Over Reser
vation Indians,11 22 UCLA l. Rev. 535 (1975); and B. 
Becker, "The Role of I nd ian Cou rts in Pub Ii cLaw 280 
States," unpublished paper prepared for the Long Range 
Planning Project advisory committee (1977) (Appendix 2 
to th i s report). 
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The most recent legislation limiting tribal 
jurisdiction is the Indian Civil Rights Act. 21 The Act 
was b~!led as a measure in furtherance of Indian self
determination, but the present uncertainty over the 
extent of the permissible reach of federal court review 
of Indian court decisions leaves a potential for great 
inroads on tribal sovereignty. In the last ten years 
the ICRA has caused many changes in the workings and 
operations of tribal courts because tribes 8re held to 
due process standards. Unfortunately, the federal 
obligation to help provide the meanscn carry out 
Congress' mandate has not been met fully. Theoutcome 
of a case currently before the Supreme Court, Martinez 
v. Santa Clara Pueblo,22 relative to the ability of 
tribal members to seek review of tribal decisions in 
civil actions in federal courts, will determine how much 
the ICRA impacts 1ndian sovereignty. 

Cases Dealing with Jurisdiction 
and Authority of Indian Courts 

Federal courts have recognized the principle that 
Indian tribes have al I powers and jurisdiction not 
expressly limited by cong,rf;.~sj'onal acts. Indians in 
Indian country are ordinan tY subject to jurisdiction of 
tribal courts although there are some federal laws and 
treaties providing for limitations on that tribal 
authority.23 In Ortiz-Barraza v. United States the 

·court stated the doctrine as follows: 

Intrinsic in the sovereignty of an Indian tribe 
is the power of a tribe to create and administer 
a criminal justice system and the tribe may 
exercise a complete criminal jurisdiction over 
its members and within the limits of the reser
vation subordinate only to the expressed 

21 Supra note 11. 

22540 F.2d 1039 (10th Cir. 1976), cert. granted, 
431 U .. S. 913 (1977). 

23Felicia v. United States, 495 F.2d 353 (8th 
Cir. 1974), cert. denied, 419 U.S. 849 (1974). Accord, 
Glover v. United States, 219 F.Supp. 19 (D. Mont~3); 
Long v. Quinault Tribe, No. C-75-67T (W.D. Wash. Sept. 
2, 1975), appeal dismissed, No. 75-3553 (9th Cir. 1976); 
United States v. Tyndall, supra note 13. 
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limitations of federal law. 24 

Some federal courts have held that Indian courts 
have the power to interpret their own law to allow 
tribal judicial authority over persons and subjects so 
long as it is not specifically barred by tribal law. 25 
Other courts have said that whatever is not expressly 
stated in the tribal law is beyond the power of the 
tribal court. For instance, a recent New Mexico case, 
State v. Rai ley,2b held that the Zuni court lacked the 
power to issue a search warrant for use on reservation 
lands because there was no explicit grant of authority 
in any tribal law. 

Many cases concerning tribal courts have arisen 
as a result of the Indian Civi I Rights Act. A good 
statement of the purposes of that Act is found in OINeal 
v. Cheyenne River Sioux Tribe: 

Congress wished to protect and preserve indi
vidual rights of the Indian peoples, with the 
realization that this goal is best achieved by 
maintaining the unique Indian culture and 
necessarily strengthening tribal 90vernments.27 

The OINeal court added that "Congress did not intend to 
detract from the continued vitality of the tribal courts 
by passage of this legislation. 1128 This policy has not 
always been followed. Federal courts often ignore 
Indian culture and tradition, and instead interpret the 
ICRA as they do simil§r requirements in the United 
States Constitution. 

24 Supra note 13 at 1179. See also American 
Indian Lawye~Training Program, Inc., Manual of Indian 
Criminal Jurisdiction (1977). 

25Conroy v. Frizzell, 429 F.Supp. 918 (D. S.D. 
1977), appeal pending; McCurdy v. Steele, 506 F.2d 653 
(10th Ci r. 1974). 

26 87 N.M. 275, 532 P.2d 204 (CLApp. 1975). 

27482 F.ld 1140,1144 (8th Cir. 1973). 
28 Id. at 1144, n. I. 

29See Clark v. La'nd and Forestry Commln of the 
Cheyenne River' Sioux Tribal Council, 380 F.Supp. 201 
(D. S.D. 1974). 
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Some federal courts, however, have applied the Act 
flexibly. In Crowe v. Eastern Band of Cherokee Indians 
the court said: 

The proceedings of the counci 1 need not, of 
course, be conducted with al I the trappings of 
a court of law since formalities and procedural 
requisites are to be determined by the circum
stances of any particular case ..•. The proceed
ings must, however, be addressed to the issues 
involved in a meaningful fashion and pursuant to 
adequate notice. 30 

In Dodge v. Nakai31 the court stated that a tribe is not 
required to establish distinct branches of government 
patterned after the federal system. In McCurdy v. Steele 
similar reasoning prevai led: 

[T]he fact that tribal procedures for handiing 
internal political disputes ... are not 
specifically provided for in the tribal ~on

stitution would not justify immediate interven
tion by the courts. Inherent in the authority to 
govern itself is the authority of the tribe to 
determine the manner in which differences are 
resolved .... 32 

Finally, in a recent case a federal district court found 
that tribal adoptions need not follow formal procedures 
where tribal tradition is lito act informally through 
blood relatives in affairs of the family."33 

Although most of the cases under the Act have 
dealt with tribal procedures or decisions other than 
those of the tribal court, a number of cases have defined 
respon~ibilities of the tribal judiciary pursuant to. the 
ICRA) The power and authority of the tribal court has 

30506 F.2d 1231, 1237, n. 14 (4th Ci r. 1974). 

31298 F.Supp. 26 (D. Ariz. 1969). 
32506 F.2d 653,656 (10th Cir. 1974). 

33Wisconsin Potowatomies of the Hannahville 
Indian Community v. Houston, 393 F.Supp. 719, 733 (W.D. 
Mi ch. 1973). 

34Tom v. Sutton, 533 F.2d 1101 (9th Cir. 1976) 
(right to counsel); Big Eagle v. Andera, No. 74-1290 
(8th Cir. 1975) (due process--vagueness of criminal 
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been generally upheld. The court in Lohnes v. Cloud 
said: 

While [the Indian Civil Rights Act] has indeed 
encroached upon, and redefined, tribal sover
eighty ... it is clear that the Act is not 
meant to substitute a federal forum for the 
tribal court. 35 

Indeed, tribal law, shrouded with a mantle of federal 
protection, becomes preemptive of state law. In Fisher 
v. District Court36 the Supreme Court stated that enact
ment of a tribal ordinance implements an overriding 
federal policy that acts to defeat any state jurisdic
tion that may have been exercised before the ordinance 
was enacted, and that power of enforcement rests in the 
tri baJ court. 

Federal courts have shown deference to the actions 
of the tribal courts in the exercise of their legitimate 
authority. A recent federal court of appeals case held 
that "deference should be given to tribal courts in 
regard to their interpretation of tribal constitutions,"37 
just as it is to state court interpretations of state 
constitutions. Another court stated, "This court has 
neither the inclination nor the power to review or oyer
turn that determination [of the tribe's highest court] 8 
by forcing concepts of Anglo-American law on the tribe."3 

These cases fol low the principle that once a tribal court 

(footnote 34 continued) 
statute); Reagan v. Blackfeet Tribe, No. 2850 (D. Mont. 
1969) (right to counsel); low Dog v. Cheyenne River 
Sioux Tribal Court, Civ. No. 69-210 (D. S.D. 1969) (right 
to jury trial); In re Pablo, eiv. No. 72-99 (D. Ariz. 
1972) (rights of indigent defendants); Richards v. Pine 
Ridge Tribal Court, eiv. No. 70-74W (0. S.D. 1970) 

"} ...... ~ .. ,.,. (probation revocation); Spotted Eagle v. Blackfeet 
';"'"'' .... Tribe, 301 F.Supp. 85 (D. Mont. 1969) (adequacy of de-

·'?"t'E=!n.tJI!?n facilities); Wounded Knee v. Andera, 416 F.Supp. 
1236 rtr~,\··.~ .. ;.p. 1976) (due process-need for prosecutor). 

35 '''>'-

366 ·F·:'S·~W'w, ... ~19, 621 (D. N.D. 1973). 
36424 U.S. 382··(·19·761>1 ...... , 
37Tom v. 5 utton, 5 up ra' ~~·tir,·.jJJ.<-~t 1 106. 
38 .~~ 

Conroy v. Frizzell, supra note '2'S''-';Q.t.}25. 
-~."" ..... , 

. '{. 
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has proper subject matter jurisdiction of an action, the 
federal courts will not interfe r e. 39 

(n a pre-ICRA case, Colliflower v. Garland, the 
Ninth Circuit Court of Appeals acknowledged the general 
powers of a tribal court. 

These tribal courts do sti 11 have considerable 
jurisdiction and such jurisdiction is still, to 
a considerable extent, exclusive. This is the 
normal rule as to criminal offenses ... and 
as to suits against Indians arising out of 
matters occurring on the reservation. 40 

But the court went on to decide that the Court of Indian 
Offenses at the Fort Belknap Indian Community was an arm 
of the federal government so that its actions were 
reviewable by a writ of habeas corpus in a federal 
court. While purportedly limited to the facts, the 
decision has been followed in a recent ~ase involving a 
tribal court, United States v. Wheeler. 41 A contrary 
decision has been handed down by the Eighth Circ~it 
Court of Appeals, United States v. Walking Crow,42 and 
the conflicting principles should soon be clarified by 
the Supreme Court. These cases are important for the 
future of Indian courts because, if tribal courts are 
held to be arms of the federal government or federal 
instrumentalities, their independent power to apply 
tribal values may be impai red. In other contexts the 
courts have held that tribes are not federal instrumen
talities. 43 

39Cornells v. Shannon, 63 F. 305 (8th Cir. 1894). 

40 Supra note 6 at 376. 

41 545 F.2d 1255 (9th Cir. 1976), cert. granted, 
46 U.S.L.W. 3214 (Oct. 4, 1977). 

42 560 F.2d 386 (8th Ci r. 1977). 

43Mescalero Apache Tribe V. Jones, 411 U.S. 145 
(1973); Agua Caliente Band of Mission Indians Y. County 
of Riverside, 442 F.2d 1184 (9th Cir. 1971), cert. 
den i ed. 405 [I. S. 933 (1972); Fo rt Moj ave Tri bev:-San 
Bernardino County, 543 F.2d 1253 (9th Cir. 1976), cert. 
denied, 430 U.S. 983 (1977). 
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Current Issues 

The resolution of many pending questions will af
fect the power of Indian courts. The most critical 
problem areas or issues of current importance are: 
state jurisdiction OVer Indians on the reservation; 
comity or full faith and credit for the decisions of 
Indian courts; tribal jurisdiction over non-Indians; 
interpretation of the Indian Civil Rights Act; and 
application of the Major Crimes Act. These complex 
issues and some of the cases involving them are dis
cussed next. 

State Jurisdiction 

State jurisdiction within Indian reservations is 
an issue that refuses to be resolved compl~~ely. From 
the original case of Worcester v. Georgia, states 
rather consistently have been held to have no jurisdic
tion over Indians on Indian reservations unless expressly 
authorized by Congress. And for just as long states 
have been ignoring or trying to circumvent this prin
ciple. There are suggestions that Worcester no longer 
has the vitality it once had because the tides of history 
have changed the situation of Indians that made the 
Worcester principle relevant. 45 But in McClanahan v. 
Arizona Tax Comm'n the Court said: 'IState laws gener
ally are not applicable to tribal Indians on an Indian 
reservation except where Congress has expressly pro-
vided that stat.e laws shall apply."46 Some states have re
ceived limited concurrent jurisdiction49ver Indian reser
vations as a result of Public Law 280, but, except for 
this legislation, there has been no general limitation 
on the jurisdiction of tribes. 

There also is an anomalous line of cases in which 
the Supreme Court implied ~8limit on tribal jurisdiction. 
United States v. McBratney and Draper v. United 

4431 U.S. (6 PeL) 515 (1832). 

45 Kake v. Egan, 369 U.S. 60 (1962); Bad Horse v. 
Bad Horse, 517 P.2d 893 (Mont. 1974). 

46411 U.S. 164, 170-171 (1973). 

47See Goldberg, supra note 20. 

48104 U.S. 621 (18SI). 
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States49 declared that Indian tribes have no interest in 
crimes in their territory by a ~on-Indian against a non
Indian. This is a court-made exception to the general 
rule that tribal jurisdiction exists to the extent it 
has not been expressly'curtai led by Congress. Simi larly, 
in Agua Caliente Band of Mission Indians v. County of 
Riverside50 the state was held to have a right to tax 
non-Indian leasehold interests on the reservation. 

The test for whether state jurisdiction can enter 
reservation lands was put forth in Wi Iliams v. Lee: 

Essentially, absent governing acts of Congress, 
the question ~as always been whether the state 
action infringed on the right of reservation 
Indians to make their own laws and be ruled by 
them. 51 

Although this test was used in Williams to bar state 
jurisdiction, it has been applied in a few cases to open 
the door to state jurisdiction. Kake v. Egan52 turned 
the Wil Iiams test around, maintaining that unless the 
federal government has acted to preempt state jurisdic
tion, state authority does not infringe on tribal 
government. Other courts have followed the Kake inter'~ 
pretation. 53 McClanahan v. Arizona Tax Commtn54 and 
Bryan v. Itasca County55 should have cleared.up the con
fus ion. I n those cases the Sup reme Cou rt stated 
unequivocally that courts will first examine the govern
ing acts of Congress to determine if they preempt state 
authority and, absent any such preemption, will examine 
the situation to see if application of state law inter
feres with tribal self-government. 

The tension between state and tribal authority 
continues, however, and court decisions are mixed. In 

49 164 U.S. 240 (1896). 
50 Supra note 43. 
51--

Supra note 13 at 220. 
52--

Supra note 45. 

53E.g ., Norvell v. Sangre de Cristo Development 
Co., Inc., 372 F.Supp. 348 (D. N.M. 1974). 

54 Supra note 46. 

55426 U.S. 373 (1976). 
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Quechan Tribe of Indians v. Rowe56 and Francisco v. 
StateS? the courts held that whi Ie the state properly had 
subject matter jurisdiction of a case, its officers did 
not have the authority to enter an Indian reservation 
to make arrests or serve legal documents without permis
sion of the tribe involved. Other courts have begun to 
allo# state authorities to enter reservations freely, 
without obtaining permission of the tribe. These deci
sions ignore the territorial integrity of the tribe as a 
sovereign distinct from the state, and seem motivated by 
the current non-Indian backlash movement. The premiere 
case demonstrating this trend is Little Horn State Bank 
v. Stops.58 The Supreme Court of Montana held that when 
a valid judgment is entered against an Indian for 
actions done off the reservation, the state has the 
authority to execute that judgment on the reservation. 
The Crow Tribe did not provide a forum where such state 
judgments could be enforced except where both parties 
would stipulate to jurisdiction. The court said that 
unti 1 the tribe provides a forum for such disputes, 
state action does not infringe on tribal government and 
authority. The court also said that since the Crow 
Tribe will not honor state court judgments, the state 
has the authority to execute judgments on the reserva
tion. The court's determination runs counter to the 
principles in McCurdy v. Steele59 and Wisconsin 
Potowatl)?lies of the Hannahville Indian Community v. 
Houston-:"OO However, the implications for tribes with 
no courts or with courts which are inadequate forums for 
such disputes is clear. 

One suspects that the Montana court's decisions 
are colored by a less than hospitable attitude toward 
such cases. The Little Horn case begins: "This appeal 
adds another chapter to the never ending story of 
Indian jurisdiction."61 And in another Indian jurisdiction 

56531 F.2d 408 (9th Cir. 1976). 

57113 Ariz. 427,556 P.2d I (1976). 

58555 P.2d 211 (Mont. 1976), cert. denied, 431 
u.S. 924 (1977). 

59Supra note 32. 
60 Supra note 33. 
61--

Supra note 58 at 211. 
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case, Bad Horse v. Bad Horse, the court said: 

The myth of Indian sovereignty has pervaded 
judicial attempts by state courts to deal with 
contemporary Indian problems. Such rationale 
must yield to the realities of mgdern life, 
both on and off the reservation. 2 

Other cases evidencing this attitude include Wippert v. 
Burlington Northern, Inc. 63 and Alexander v. Cook. 64 

The fishing issue and the political power of sports 
and commerc~al fishermen has led to similar results in 
Washington. The Puyall up65 series of cases is the show
piece. Battle waged for thirteen years as state 
agencies, supported by state courts, consistently 
ignored the dictates of the United States Supreme Court 
or found new ways to twist the Court's language to their 
own interpretation to regulate Indian off-reservation 
treaty fishing. At last 1ge state's persistence was 
rewarded in Puyallup I I I, where, after a court of 
appeals decided in another case that much of the area 
previously thought to be off-r~servation actually was 
still part of the reservation,b7 the Supreme Court 
acquiesced in the exercise of state jurisdiction there. 

Indian Civil Rights Act 
Revi ew 

Another pressing issue concerns judicial inter
pretation of the Indian Civil Rights Act. The extent 
and manner of application of the ICRA should be decfded 
soon bY6She Supreme Court in Martinez v. Santa Clara 
Pueblo. 

62 Supra note 45 at 897. 

63397 F .Supp. 73 (D. Mont. 1975). 
64 566 P.2d 846 (Ct.App. N.M. 1977). 

65Puyallup I: Puyallup Tribe v. Department of 
Game, 391 U.S. 392 (1968); puyallu~ I I: Department of 
Game v. Puyallup Tribe, 414 U.S. 4 (1973); Puyallu~ III: 
Puyallup Tribe v. Department of Game, 45 U.S.L.W. 4 37 
(June 23, 1977). 

66 Supra note 65. 

67United States v. Washington, 496 F.2d 620 (9th 
Cir. 1974), cert. denied, 419 U.S. 1032 (1976). 

68 Supra note 22. 
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Application of the principle that the ICRA should 
protect individual Indian rights by "maintaining the 
unique Indian culture and necessarily strengthening 
tribal governments,'1 as articulated above in the O'Neal 
case,69 whi Ie keeping in mind the canon that all statutes 
affecting Indians are to be liberally construed, and 
doubtfui expressions are to be resolved in favor of the 
Indians,70 reduces the likelihood that application of 
the Act will encroach on Indian self-government. But, 
whi Ie some courts have been deferential toward Indian 
values and have interpreted the Act narrowly,?l other 
courts have been inclined to apply normal federal con
cepts of constitutional protection. Some recent cases 
are illustrative. The appellate court in Martinez v. 
Santa Clara Puebl072 held that tribal rights cannot be 
different as between male and female members without 
offending the ICRA guarantee of equal protection. In 
Wounded Knee v. Andera 73 the court found that due pro
cess requi res the presence of a prosecutor in t ri ba I 
court. And in Clarkv. Land and Forestry Commln of the 
Cheyenne River Sioux Tribal Counci I the council had pro
vided for a hearing in ~razing permit disputes, but the 
federal court prescribed the requisites of due process 
as Iia full due process hearing ... including notice of 
three days to the interested parties. The right of 
appeal to the tribal council, if desired, shall be 74 
granted to the party receiving the adverse decision. 11 

~lartinez stated forthrightly that: liThe Indian Bill of 
Rights is modelled after the Constitution of the United 
States and is to be interpreted in light of constitutional 

69supra note 27. 

70See Choate v. Trapp, 224 U.S. 665, 675 (1912); 
and Alaska Pacific Fisheries v. United States, 248 U.S. 
78, 89 (1918). 

7lSee, e.g., Groundhog v. Keeler, 442 F.2d 674 
(10th Cir~--197TT; McCurdy v. Steele, supra note 25; 
OINeal v. Cheyenne River Sioux Tribe, supra note 27; 
Wounded Head v. Tribal Council of the Oglala Sioux Tribe 
of the Pine Ridge Reservation, 507 F.2d 1079 (8th Cir. 
1975). . 

72supra note 22. 

73supra note 34. 
4--

7 Supra note 29 at 204. 
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law decisions." 75 But in Conroy v. Frizzell the court 
said: 

It seems clear that a claim that tribal courts have 
fai led to follow a "majority rule ll of 'Anglo
American law does not, standing alone, amount 
to a civi 1 rights claim that might trigger this 
court's narrow

6
review powers under 25 U.S.C. 

§1302 [ICRA].7 

The conflict must be unravelled by the Supreme Court. 

The inclination of courts to interpret the ICRA 
using Anglo concepts of constitutional rights is often 
based on the fact that tribal court and government 
structures are structured after Anglo institutions. In 
Howlett v. Salish and Kootenai Tribes of the Flathead 
Reservation the court stated: "Where, however, the 
tribes' election and voting procedures are parallel to 
those commonly employed in Anglo-Saxon society, we then 
have no problem of forcing an alien culture, with 
strange procedures, on [these tribes]."77 In Daly v. 
United States 78 the court declared that where the Indian 
tribe's election procedures were analogous to those found 
in Anglo culture, the equal protection clause of the 
Indian Civil Rights Act would be interpreted as the 
equal protection clause of the Constitution is inter
preted. In Wounded Knee v. Andera the court said: 

The judicial system [of the tribe] is Anglo
American and assuredly not Indian; adding the 
safeguards guaranteed in Anglo-American law 
certainly is no more of an encroachment upon 
the Indian way of life than the tribal court 
itself. 79 

Similarssentiments are expressSd in White Eagle y. One 
Feather 0 and Means v. Wilson. 1 

75Supra note 22 at 1047. 

76supra note 25 at 925. 

77529 F.2d 233, 238 (9th Cir. 1976). 

78483 F.2d 700 (8th Cir. 1973) 

79Supra note 34 at 1241-1242. 

S0478 F.2d 1311 (8th Cir. 1973). 
81 522 F.2d 833 (8th Cir. 1975). 
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For federal courts to apply non-Indian standards 
to an Indian tribe with governmental forms that are 
similar to Anglo forms is inconsistent with the notion 
that Indian self-government should be furthered by the 
ICRA. Further, it puts courts in the impossible posi
tion of evaluating tribal governments on their degree 
of Anglo-ness. This task is especially formidable in 
that a great number of tribes govern themselves under 
Indian Reorganization Act constitutions-documents which 
clearly are intended to gird a tribe's independent 
governing powers, but which create (at the hands of the 
federal government) Anglo forms for exercising those 
powers. Perhaps the most manageable resolution would 
be to narrow the scope of federal court review. This 
can be done by insisting that a case be reviewed fully 
at all applicable levels of the tribe as has been done 
in the many federal cases which require exhaustion of 
tribal remedies.~2 This resolution will be effective 
ultimately only if the tribes maintain and use a system 
of internal review, such as an effective appellate 
court. 

Federal scrutiny of Indian tribal actions would 
be limited if the Martinez court rules that federal 
courts lack jUI-isdiction to review tribal actions, except 
for the ~abeas corpus remedy specifically provided in 
the Act. 3 It has been held that exhaustion of tribal 
remedies should be required before habeas corpus is 
available in federal court. 84 However, every federal 
appeals court to consider the matter has ruled that 
there is federal court jurisdiction under the statute 
providing for review in civil rights disputes under the 
federal Constitution. 85 The prevailing rule, then, 

82See O'Neal v. Cheyenne River Sioux Tribe, supra 
note 27; and McCurdy v. Steele, supra note 25. 

8325 U.S.C. §1303 (1970) .-----

84United States ex reI. Cabell v. Cabell, 503 
F.2d 790 (9th Cir. 1974). 

85 28 U.S.C. §1343(4). E.g., Dry Creek Lodge, 
Inc. v. United States, 515 F.2d 926, 933 (10th Cir. 
1975); Crowe v. Eastern Band of Cherokee Indians, Inc., 
supra note 30 at 1234; Johnson v. Lower Elwha Tribal 
Community, 484 F.2d 200, 203 (9th Cir. 1973); Luxon v. 
Rosebud Sioux Tri be, 455 F .Zd 698, 700 (8th Ci r. 1972). 
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reads the leRA as abrogating a tribe's sovereign immu
nity in such cases. 

Once the doors of the federal courts are open to 
Indians claiming violations of the ICRA, the dilemma of 
9Pplying an act which replicates federal constitutional 
provisions without treading improperly upon Indian self
government arises. A major question is what remedies 
are available in the federal court. In non-Indian cases 
under the Constitution it has been held that the court 
has broad authority to fashion whatever remedies are 
appropriate. 86 In Loncassion v. Leekity87 the court 
followed that principle and held that a claim for 
damages is allowable under the Indian Civil Rights Act. 
The case says that the law governing actions against 
individuals for damages under the Fourth and Fifth 
Amendments should also be applied to the Indian Civi 1 
Rights Act. This is contrary to later indications from 
courts that the ICRA applies to tribes, not to tribal 
officials,88 and that the Fifth Amendment does not apply 
through the Indian Civi 1 Rights Act. 89 

Other courts have seized on the rationale of 
Loncassion. 90 But the high water line in abrogation of 
t ri ba 1 sovere i gn i mmun i ty unde r the I CRA was reached 
in Dry Creek Lodge, Inc. v. United States. 91 There the 
court ruled that Congress had waived the tribe's 
immunity and remanded a claim by a non-Indian, that the 
access road to land owned on the reservation had been 
unlawfully blocked by tribal action, to the district 
court for trial. The court awarded $525,000 in damages 

86Bivins v. Six Unknown Named Agents, 403 U.S. 
388 (1971); Hell v. Hood, 327 U.S. 678 (1946). 

87 334 F.Supp. 370 (D. N.M. 197]). 

88See Means v. Wilson, supra note 8l. 
89- --

Groundhog v. Keeler, supra note 71; McCurdy v. 
Steele, supra note 25. ---

90See , e.g., Daly v. United States, supra note 
78; Dry Creek Lodge, Inc. v. United States, supra note 
85; Martinez v. Santa Clara Pueblo, supra note 22; 
Spotted Eagle v. Blackfeet Tribe of the Blackfeet 
Indian Reservation, 301 F.Supp. 85 (D. Mont. 1969); 
Johnson v. Lower Elwha Tribal Community, supra note 85. 

91 Supra note 85. 
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against the tribe. 92 A number of courts have held that 
a tribe's immunity' i.s not waived by the Act. 93 There
fore, the extent to which federal courts will hold 
tribes liable for damages under the Indian Civil Rights 
Act and allow invasion of tribal coffers has yet to be 
determined. 

Comity/Full Faith and Credit 

The extension of full faith and credit to the 
decisions of Indian courts is an important current 
issue, especially as interaction between Indian and 
non-Indian communities increases and the need to enforc~ 
tribal judgments outside reservation boundaries grows. 94 
The assessment of tribal courts in the next chapter 
notes that very few reservations have existing agreements 
with other jurisdictions providing for reciprocal 
recognition of judgments. 

The problem of comity or full faith and credit 
is a confusing one, particularly when Indian tribes are 
involved. 95 It is not clear that full faith and credit 
as a concept of federal law,96 should apply only among 
states. Some courts have declared the principle appli
cable to tribal judgments by holding that a tribe is a 
"terri tory" of the Un i ted States .97 Others have enforced 

92Dry Creek Lodge, Inc. v. Canan, No. C74-74A 
(D. Wyo. J u 1 y 20. 1977). 

93Namekagon Development Co. v. Bois Forte Reser
vation Housing Authority, 517 F.2d 508 (8th Gir. 1975); 
Tewa Tesque v. Morton, 498 F.2d 240 (10th Cir. 1974); 
Yazzie v. Morton, 59 F.R.D. 377 (D. Ariz. 1973). 

94See American Indian Lawyer Training Program, 
Inc., Issues in Mutuality (1976); and M. West, "Reci
procity Issues for Tribal Courts," unpublished paper 
prepared for the Long Range Planning Project advisory 
committee (1977) (Appendix 2 to this report). 

95See Ragsdale, "Problems in the Application of 
Full Faith and Credit for Indian Tribes," 7 N.M. L. 
Rev. 133(1977). 

96U. S. Const. art. IV, §I; 28 U.S.C. §1738 (J970). 

97Mackey v. Coxe, 59 U.S. (18 How.) 100 (1855); 
Standley v. Roberts, 59 F. 836 (8th Ci r. 1834); Raymond 
v. Raymond, 83 F. 721 (8th Cir. 1897); Jim v. CIT 
Financial Services Corp., 87 N.M. 362, 533 P.2d 751 (J975). 
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tribal jlJdgments as a matter of comi ty98 or where 
essential tribal relations are involved. 99 A decision 
to recognize a judgment on the basis of comity usually 
entails a finding that it would not be inconsistent with 
local public policy. In order for tr\,bal courts to be 
respected as arbiters of justice within their own juris
dictions, they must be able to have their judgments 
enforced in other jurisdictions. Otherwise, people will 
flee or remove property from the reservation to escape 
the reach of the court, thereby eroding its authority 
and effectiveness. 

Perhaps the most promising way for tribes to 
attain foreign enforcement of orders and judgments and 
extradition is through mutual agreements and legislation. 
These devices are free of the uncertainty that ensnares 
reliance on full faith and credit or comity principles. 
Where arrangements with other jurisdictions are articu
lated in legislation or agreements, there is some 
assurance that so long as a reciprocity statute or agree
ment is effective, a tribe's judgments will be enforce
able elsewhere. Although there are many informal arrange
ments between tribes and states and local governments and 
with other tribes, few formal agreements or statutes 
exist. Most agreements are one-way: tribes recognize 
state and local judgments, but not vice-versa. There 
are reasons for this lack of .reciprocity: (1) there is 
a paucity of tribal court cases in need of outside 
enforcement; (2) tribes are reluctant to enter agree
ments with states and counties; and (3) states are 
unfamiliar with tribal judgments. In addition, states 
are skeptical about the competence of Indian courts. 

It appears that tribes will have to tak~ the 
initiative to develop greater recognition of Indian 
court judgments. If state and county governments are to 
accept tribal judgments, they will have to understand 
the Indian court system better. Also, the Indian courts 
must establish themselves as courts of record. While it 
is not a universal legal requirement that a court be a 

98'n re Lynch's Estate, 92 Ariz. 354, 377 P.2d 
199 (1962); Red Fox v. Red Fox, 542 P.2d 918 (Ore.App. 
1975) . 

99Wakefield v. Little Light, 276 Md. 333, 347 
A.2d 228 (1975); Duckhead v. Anderson, 87 Wash.2d 649, 
555 P.2d 1334 (1976). 
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court of record, this requirement sometimes is used by 
states to deny enforcement of tribal judgments. Gener
ally, a "court of record" can fi ne or i mpri son for 
contempt, utilizes a clerk and a seal, and records its 
acts and judicial proceedings. IOO Recordkeeping is the 
area of greatest concern because it can reveal whether 
due process was present or not. Although many Indian 
courts need better recordkeeping systems, most already 
can satisfy court of record requirements. 

It should be clear to tripes that they have some
thing to offer states. If states want court orders 
:nforced and.perso~s extrad~te? from the reservation, 
It must be with tr.lbal permlsslon. IOI Therefore, th,:~ 
basis for reciprocity does exist. If Indian courts mel.( 

fundamental standards of fairness as required by the 
ICRA and maintain records of their proceedings, a state 
has no rational basis for refusing to enter into an 
agreement or enact legislation for reciprocal enforce
ment and extradition. It is important that Indian 
courts have assistance in upgrading their facilities, 
personnel, and training so they can meet such standards. 

J 'd' . 0 N I d' 102 uris Ictlon ver on- n lans 

Jurisdiction over non-Indians is another issue of 
current importance which soon should be decided by the 
Supreme Court. 103 As tribes have realized their author
ity in this area, the number of Indian reservations 
exercising jurisdiction over non-Indians has increased 
in the last few years. Significantly, the Bureau of 

1000 • Dodge, "Indian Tribal Courts as Courts of 
Record," unpublished paper prepared for the long Range 
Planning Project advisory committee (1977) (Appendix 2 
to this report). . 

101Wi Iliams v. lee, supra note 13; Arizona ex 
reI. Merri II v. Turtle, 413"""'F.2'd 683 (9th Ci r. 1969). 

102See generally D. Bird Bear, "Tribal Exercise 
of Civil Jurisdiction Over Non-Indians," unpublished 
paper prepared for the Long Range Planning Project 
(1977) (Appendix 2 to this report). 

1030liphant v. Schlie, 544 F.2d 1007 (9th Cir. 
1976), cert. granted sub nom., Oliphant V. Suquamish 
Indian Tribe, 431 U.S. 964 (1977). 
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Indian Affairs has ceased rejecting tribal ordinances 
that assume such authority. Of 100 reservations sur
veyed by the American Indian Lawyer Training Program 
in 1976, 39 percent exerted jurisdiction over non
Indians, 46 percent were in the precess of changing 
their laws to assert such jurisdiction or wished to do 
so, and 15 percent of tribes did not wish to exert such 
jurisdiction. 104 

Except for the United States v. McBratneyl05 
rule that state courts generally have jurisdiction over 
offenses committed on an Indian reservation when only 
non-Indians are involved, Indian courts have been held 
to have jurisdiction over non-Indians violating tribal 
law on the reservation. 106 Until the decision in 
Oliphant, administrative agencies had followed dicta in 
an 1878 case l07 indicating that Indian tribes do not have 
jurisdiction over non-Indians. But in recent years the 
Supreme Court consistently has held that tribes and their 
courts have authority over thei r reservations, even if a 
non-Indian is involved. 108 The issue is raised directly 
in Oliphant and a Supreme Court decision should provide 
a definitive answer which wi 11 avert future challenges 
by non-Indians. Without jurisdiction over non-Indians, 
tribes will be left only with their power to exclude 
persons determined to be undesirable or who may have 
violated state or federal law from the reservation as 
trespassers. This power permits tribal authorities to 
deliver offenders to the appropriate authorities on the 
border of the reservation. 109 

104 AILTP Report, supra note 1 at app. C-ll. 
105 --

Supra note 48. 

1060liphant v. Schlie, supra note 103; Belgarde 
v. Morton, No. C74-683S (W.O. Wash. Aug. 18, 1975), 
cert. granted sub nom., Oliphant v. Suquamish Indian 
Tribe, 431 u.s. 964 (1977). 

107Ex parte Kenyon, 14 F.Cas.353, No. 7,720 
lW.D. Ark. 1878). 

108United States v. Mazurie, 419 U.S. 544, 558 
(1975); Williams v. Lee, supra note 13. 

109See Ortiz-Barra~ United States, supra 
note 13; Quechan Tribe of Indians v. Rowe, supra note 
56; Dodge v. Nakai, supra note 31. -.--
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Prosecution of Major Crimes 
in Indian Country 

Another current issue is tribal jurisdiction over 
major crimes. On almost all reservations there is great 
dissatisfaction with the current situation regarding 
prosecution of major crimes violations. The federal 
government has explicit jurisdiction over fourteen major 
crimes,IIO but, as with state enforcement in Public Law 
280 jurisdi'ctions, federal enforcement of major crimes 
violations on the reservation has been inadequate. lll 
The rate of declinations to prosecute by U.S. Attorneys 
is very high. Investigation of crimes by the FBI is 
slow, and many Indians believe that prosecution and 
investigation are more vigorous when non-Indians are 
involved. The crimes investigated under the Major 
Crimes Act tend to be those in which the offense had 
"h i gh vis i b iIi ty . " 

In reply to criticism of their declinations from 
Indians and their supporters in the Interior Solicitor's 
office, federal authorities claim they treat Indian 
country cases the same as all other criminal cases. A 
Department of Justice task force study, whl Ie cautioning 
about the accuracy of statistics, said that the decl ina
tion rate for Indian cases is no higher than other 
cases, about 75 percent. However, the task force con
cluded that treating Indian cases in the same manner as 
other cases ignores the fact that there is usually no 
prosecutor other than the U.S. Attorney, while ;n other 
cases, state or local prosecutors stand ready t91zake 
over a case declined by the federal government. A 
number of special difficulties with prosecuting Indian 
cases were cited, including refusal or inability of 
witnesses or victims to testify due to intoxication, 
language and cultural differences, and alienation from 
the federal court system. 113 

110 1 8 U. S . C. § 1153 (1970). 

lllSee National American Indian Court Judges 
Association:-"Federal Prosecution of Crimes Committee 
on Indian Reservations," Justice and the American 
Indian, vol. 5 (1974). 

112U.S. Department of Justice, Report of the Task 
Force on Indian Matters, at 45 (1975). 

113 1 d. 
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Since 1975, the BIA and tribal law enforcement 
authorities have been entitled to receive advice of 
declinations. This enables the tribe to prosecute, but 
because of the ICRA limitation on tribal court punish
ments of $500 and six months in jail, 114 it is difficult 
to deal adequately with the most serious crimes. On 
the other hand, many federal declinations are made 
because the matter does not seem important enough to 
capture the attention of the federal system, regardless 
of the importance to the tribal government and the 
reservation residents. Unlike many other issues in this 
section, this one can be addressed, at least in part, by 
tribal action. Crimes can be prosecuted in tribal court 
when the federal authorities fail to act. 

Although there are arguments to the contrary, it 
would seem that tribes retain concurrent jurisdiction 
over the crimes included in the Major Crimes Act 
because that jurisdiction never has been expressly ter
minated. 11 5 Federal administrative policy has been that 
the federal go~'rr.ment has exclusive jurisdiction over 
these crimes, anJ tribal codes including the enumerated 
major crimes sent to the Secretary of the Interior for 
approval have been rejected. Some courts have suggested 
that the federal government has exclusive jurisdiction 
over the major crimes. 116 Other cases have taken a 
different view. Some courts have taken the position 
that the Major Crimes Act must be construed as narrowly 
as possible.11 7 Since the Major Crimes Act did not 
expressly take away tribal jurisdiction, it could be 
argued from these cases that tribes still possess such 
jurisdiction. No courts yet have held that tribes and 

11425 U.S.C. §1302(7) (1977 Supp.). 

l15See 55 I.D. 14,59-60, supra note 13; Cohen, 
Federal InFan Law, at 147 (N.M. eer:-T971). 

l16See United States v. Celestine, 215 U.S. 278 
(1909); Sam v. United States, 385 F.2d 213 (10th Cir. 
1967); Felicia v. United States, supra note 23; Glover 
v. United States, supra note 23. -----

l17See Keeb~ United States, 412 U.S. 205 
(1973); United States v. Analla, 490 F.2d 1204 (10th 
Cir. 1974); United States v. Tyndall, supra note 13; 
Kills Crow v. United States, 451 F.2d ~8th Cir. 
1971) . 
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the federal government share con~urrent jurisdiction. 
However, in Belgarde v. Morton lltl the court said that 
neither 18 U.S.C. §1152 nor Public Law 280 conferred 
exclusive jurisdiction on either government. 

The Supreme Court recently held that an Indian 
defendant being prosecuted for a major crime is entitled 
to a jury instruction on a lesser included offense if 
evidence presented warrants such an instruction. 119 
This increases the area of concurrent federal and tribal 
jurisdiction. A combination of more effective and 
conscientious federal prosecution and more capable 
tribal prosecution is needed if the reservatiol1 crime 
problem is to be addressed sufficiently. As discussed 
earlier, the Major Crimes Act ~as passed in response to 
the case of Ex Parte Crow Dog,120 in which the tribe was 
held to have exclusive jurisdiction over a murder of an 
Indian by an Indian. Because Indians refuse to cooperate 
in federal prosecutions and U.S. Attorneys are reluctant 
to prosecute, the Act seems to have backfired. The 
opposite result from that intended by the Act is 
reached-reservation crimes go unpunished. A solution 
would be vigorous tribal prosecution in Indian courts. 

118 Supra note 106. 

214. 
119Keeble v. United States, supra note 117 at 

120 Supra note 3. 
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Chapter 2 

.Indian Courts 
·.·Today 

During 1977 the NAICJA's Long Range Planning 
Project deployed teams of persons knowledgeable in 
court organization and administration and in Indian 
legal issues to twenty-three Indian reservations. 1 The 
reservations were selected because they represent a 
cross section of the various situations of the 134 
Indian courts in the nation. 2 The teams sent to visit 
each court system were furnished with an outline of the 
inquiries and information relevant to the Long Range 
Planni'ng Project. This outline guided the work of the 
teams both on the reservations and in preparing written 
reports of their visits. The findings of all the 
reports were compiled into a separate volume, which is 
Appendix I to this report. This chapter summarizes 
that compilation. Generalizations are based upon 
information in the reports which was common to most 
reservations surveyed. Where significant differences 
exist, they are indicated. Also, other recent studies 
are cited where they furnish information not available 
from the reservation visit reports and sometimes where 
they support or refute the findings of those reports. 

IFor a list of the reservations visited, see 
the Introduction at page 5. 

1977 . 
2Bureau of Indian Affairs data as of March 18, 

,,, ., 
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Nature of Tribal legal Systems 

Most tribes now define their governments and 
powers in terms of the Indian Reorganization Act. 3 Of 
those tribes that have not actually incorporated under 
the IRA, most have constitutions that look essentially 
like IRA documents. Since most tribes had no legal 
advice at the time the tribes were "formed" under the 
IRA, they utilized Bureau of Indian Affairs assistance 
in the

4
form of Ilmodel" constitutions and law and order 

codes. Thus, most tribes ' constitutions and law and 
order codes are virtually the same. 

Authority for the formation of courts in tribal 
constitutions varies widely, from granting Ilpower to the 
council to set up courts for the trial and punishment of 
offenders against such ordinances," to providing author
ization to '~afeguard rights and property of members and 
to enforce the obI igations of the ... treaty." Courts 
usually operate under the law and order code or the 
rules of court procedure of the tribe. Challenges to 
the authority of Indian courts generally come from two 
sources: non-Indians and tribal councils. Non-Indians 
challenge the existence of jurisdiction over them and 
the procedures of the court which affect them, such as 
jury composition. Tribal council interference occurs 
for two reasons: (l) councils perceive courts as alien 
institutions and do not consider them part of the 
tribal government structure, or (2) councils see them
selves as above the tribal court and try to influence 
court decisions. Less than one-quarter of the reserva
tions surveyed have experienced serious challenges in 
the recen t pas t . 

One of the basic problems concerning the tribal 
judiciary is the unavailability of tribal ordinances and 
codes. On many reservations copies of the code cannot 
be obtained by persons who wish a copy, or they are in 
such limited supply that for all practical purposes they 
are unavailable. On some reservations the cost of the 

325 U.S.C. §§461-479 (1970). 
4See American Indian lawyer Training Program, 

Inc., Indian Self-Determination and the Role of Tribal 
Courts, pt. II {1977} (hereinafter "AllTP Report"). 
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code to purchasers is too high to interest many people 
in obtaining a copy. On others the only way to obtain 
a copy of the code is to make a photocopy. 

Almost half the reservations surveyed have no 
procedure for incorporating changes into the code. On 
one reservation the tribal council does not inform the 
court when it has made an amendment to the code which 
was last printed in 1960, and there is apparently no 
way for the court to obtain copies; sometimes the first 
the court hears of a change in existing law is when a 
defendant calls it to the court's attention. 

The most cammon method of changing or amending 
the tribal code is by majority vote of the council. Few 
tribes have any committee apparatus to consider and 
research proposed changes before adoption. Most amend
ments are not known outside tribal council sessions 
where they are proposed, discussed, and passed. In most 
tribes amendments require a majority vote of the council 
and are relatively easy to enact. Some tribes, however, 
are resistant to change and seldom consider amendments, 
or adopt amendments only by a consensus of the council. 

As stated before, tribal law and order codes are 
similar if not identical to the Code of Indian Tribal 
Offenses (CFR code) which was published by the Bureau of 
Indian Affairs soon after passage and implementation of 
the Indian Reorganization Act. This code has been 
revised only once since then. 5 Of the twenty-three 
reservations surveyed, nineteen have law and order codes 
patterned to some degree after the CFR code. Some 
tribes have expanded on the code by adding additional 
chapters and provisions to meet their particular needs. 
The CFR code is very Anglo oriented, makes no provision 
for inclusion of tribal culture, and is outdated in that 
it includes many offenses which are no longer crimes in 
most jurisdictions or which are unenforceable. Only a 
few tribes have codes which are completely their own; 
few tribes are satisfied with their codes;6 and many are 
in the process of revising them. However, recent 
revisions do not appear to be much of an improvement. 
Most often the crimes contained in the new codes are 
taken from the state code in which a particular 

5 25 C.F.R. pt. 11 (1977). 
6 AILTP Report, supra note 4 at app. C-2. 
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reservation is situated. Tribal values are rarely 
reflected in new codes. Several reservation reports 
noted that tribal judges are not regularly consulted 
about problems of the court, nor do they have an active 
consulting role in the drafting of new codes. 

Activities covered by tribal codes vary widely. 
Some tribal codes are reported as being comprehensive, 
others as piecemeal. Some tribes have attempted to add 
chapters to their codes to meet changing needs; others 
have never changed their codes, and so punishable 
offenses have little relation to the type of crimes that 
are considered to be a problem on the reservation. Any 
specialized areas that are added to tribal codes are 
usually borrowed from state codes. Model codes for 
tribes are rare. The Indian Civil Rights Act directed 
that the Secretary ~f the Interior develop a model code 
of Indian offense8. Such a code was published in the 
Federal Register. The American Indian Law Center has 
produced a model children's code9 for tribes which 
awaits pUblication in the Federal Register. It is 
unusual for tribes to cooperate with one another in 
drafting new statutes, although their needs overlap 
considerably. Only two out of the twenty-three reser
vations surveyed use codes from other tribes to draft 
new laws. 

As explained in Chapter 1 of this report, tribal 
courts were originally alien institutions imposed on 
tribes by the government. Even today they are seen by 
some as arms of a conquering nation. This history 
explains why Indian court systems are not oftEn seen as 
separate and equal branches of tribal governments. No 
distinct bra78hes of tribal government are required by 
federal law, but tribal courts are often seen as 
subordinate arms of tribal councils, and this situation 
can lead to pressure being exerted by counci I members 

7 25 u.s.c. §1311. 

840 Fed.Reg. 16,689 (1975). 

9American Indian Law Center, Model Children's 
Code (1976). 

10Cf. Dodge v. Nakai, 298 F.Supp. 26 (D. Ariz. 
1969. 
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on the court when a particular outcome or action is 
desired. 11 

Of the reservations surveyed, three have a sepa
ration of powers clause as part of the tribal constitu
tion. Of the remainder of the tribes, approximately 
half claim that in practice there is separation and 
respect from other branches of the tribal government. In 
about 0ne-quarter of the tribes courts are considered 
subordinate arms of tribal governments. No information 
was furnished for the other tribes. 

A lack of independence of the judiciary seems to 
be a serious problem with many tribes. Strengthening 
of judicial independence has been identified by the BIA 
as an important goal. 12 Tribal courts sometimes are not 
respected by other jurisdictions because they are not 
ind~pendent of tribal council influence. Tribal council 
control over courts usually includes selection of 
judges, and there is little restriction upon a counci 1 IS 

method of se1ection. 13 On virtually all reservations 
visited the tribal council selects judges. The AILTP 
found that 63 percent of all Indian judges are appoint
ed. 14 Selection approval varies from a simple majority 
of the counci 1 to a consensus. The most common qualifi
cations to become a judge are: tribal membership, at 
least thirty years of age, sufficient education to per
form adequately in the courtroom, no felony convictions, 
and no misdemeanor convictions within the last year. 
Politics sometimes playa part in the selection of 
judges, and, in some tribes, full-blooded tribal members 
have the best chance of getting the job. 

Terms of office for tribal judges vary widely, 

IISee Bureau of Indian Affairs, Indian Reserva
tion Criminal Justice Task Force Anal sis 1974-1975, 
at 69 1975 hereinafter "BIA Task Force Analysis"). 

12 1d . at 84. 

13See Conroy v. Frizzell, 429 F.Supp. 918 (D. 
S.D. 1977~appeal pending. 

14 A I L TP Report, sup ra note 4 at app. C-.2. 
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the most common term being two to four years. 15 A fair 
percentage of the tribes surveyed have unlimited terms, 
where the judge may serve so long as competent. Almost 
all tribes provide a mechanism by which the tribal 
counci I may remove a judge for just cause. Some 
reservations provide for recall by a vote of the general 
trital population. Reasons for removal include drunk
enness, use of office for personal gain, failure to per
form duties, incompetence, and moral turpitude. Some 
tribes provide a hearing for an accused judge before 
removal; most do not. Most tribes require a simple 
majority vote of the council before removal, but several 
tribes require as high as a seven-ninths vote. Removal 
takes place for many reasons other than "just cause. II In 
some tribes the judge changes whenever a new political 
faction takes power. Where recall is effected by a 
simple majority vote, judges are particularly susceptible 
to removal after making unpopUlar decisions. Short 
terms of office, counci I removal power, and tribal 
politics combine to make a judge susceptible to pressures 
from those in power to dispose of cases in particular 
ways. 

Surprisingly, most judges actually serve for long 
periods, except on a few reservations where politics 
cause frequent turnover. In the past judges sometimes 
were the older, respected members of the community who 
were being honored. There has been a relatively high 
turnover in the ten years since the Indian Civi I Rights 
Act, partly because it is difficult for many tribal 
elders, who often lack formal education, to meet the 
high standards of the ICRA. 

Included in the "boilerplate" constitution 
championed by the Bureau of Indian Affairs after passage 
of the Indian'Reorganization Act is an interesting 
clause requiring approval of the Secretary of the Inter
ior for new tribal codes, ordinances, or resolutions to 
be effective. There is no federal statutory reqll.1i rement 
for inclusion of this clause, but once a tribe adopts 
it, it becomes legally binding. The Bureau has used 
this clause to exert policy control over tribes, partic
ularly in the area of jurisdiction over non-Indians, 

15 1d . at app. C-3. The report found 23 pprcent 
of courtshave one year terms for t.i1ei r judges, wi th 61 
percent having terms of two to four years. 
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Indian stick games, and even over action to rescind the 
Secretary's approval power. Approval by the Secretary 
seems to be exerted haphazardly at present. Some 
tribes are not required to submit ordinances to the 
Secretary, but do as a matter of courtesy. Other tribes 
are required by their own constitutions to submit laws 
to the Secretary but do not, and their failure has had 
no apparent consequences. Of the tribes surveyed that 
do submit their laws for approval, some tribes report 
automatic approval, others report interference and 
rejection, and sti 11 others report no consistent pattern 
for what is approved and what is rejected. Most judges 
expressed a desire that the Secretary's approval power 
be rescinded. 

Most courts on Indian reservations now fit the 
definition of "tribal courts," as opposed to being 
traditional or CFR courts. Data from the BIA as of 
March, 1977 indicated that there are 16 traditional 
courts and 32 Courts of Indian Offenses (CFR courts), 
with the remainder (71) being tribal courts and con
servation (hunting and fishing) courts (15). Tribal 
courts are established and operated by Indian tribes 
in the exercise of residual sovereign authority, while 
CFR courts are established where a tribe chooses not to 
exercise its authority or has degided to abide by the 
Code of Indian Tribal Offenses. 1 The distinction is 
important in terms of court authority and whether the 
court may be held subject to federal laws, specifically 
the U.S. Constitution. 

Very few people on the reservations surveyed had 
any memory of what their courts were like as recently as 
twenty years ago. No one interviewed even remembered 
how or when a court first appeared on the reservation. 
The only general statement made by many people was that 
justice is better now than it was in the past, but none 
knew the reason why. 

Except in some of the Pueblos, tradition plays a 

16 For a complete discussion of this area, see D. 
Etheridge, "CFR Courts," unpublished paper prepared 
for the Long Range Planning Project advisory committee 
(1977) (Appendix 2 to this report). 
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small part in modern-day Indian courts. 17 In other 
tribes the use of tradition in courts tends to be in 
the civi I, domestic relations, and hunting and fishing 
cases. Remarkably, no tribe among those surveyed 
reported that it incorporates any traditional substan
tive law in criminal proceedings in the tribal court. 18 
When tradition is used, it generally is not in formal 
court proceedings. 19 In some instances a judge will act 
as an arbitrator in informal meetings held with the 
parties, but, most often, the parties resolve disputes 
themselves or with the help of tribal elders or reli
gious leaders. One Pueblo has two courts, a traditional 
court and a tribal court. A defendant may choose which 
court to go before. If the traditional court is chosen, 
rights under the Indian Civil Rights Act are waived, 
although the defendant still receives "aboriginal " due 
process. If the tribal court is chosen, tradition is 
still used but court proceedings are more formal and 
adhere to leRA protections. 

Tribal courts use a mix of tribal codes and 
federal, state, and traditional law in the courtroom. 
A common clause in most tribal codes states that when 
an area is not covered by provisions of the tribal code, 
state law can be applied. Tribal judges claim that 
they refer to state law as a last resort, but it appears 
that actual use of state ordinances is higher th~n 
answers indicate. Only one of the reservations surveyed 
has a clause mandating referral to lal,-/s of other tribes 
when the code does not cover a given subject. The 
importance of avoiding use of state law is shown by the 
case of Wippert v. Burlington Northern, Inc. 20 There 

17See Oliver v. Udall, 306 F.2d 819 (D.C. eir. 
1962) . 

18See also raw data obtained from SRI Interna
tional, Stanford, California, from responses to the 
Bureau of Indian Affairs ' Planning for the Improvement 
of Indian Criminal Justice Services on Reservations-
Guidebook I, at II (hereinafter "Guidebook I Responses ll

). 

19V. Santana, liThe Role of Real Indian Law in the 
Survival of American Indian Tribes, or Wi II the Wheel 
of i. R.A. Ever Turn?", unpub I i shed paper prepared for 
the Long Range Planning Project advisory committee (1977) 
(Appendix 2 to this report). 

2°397 F.Supp. 73 (D. Mont. 1975). 
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the court decided that, since by course of conduct the 
Indians themselves had treated the law of Montana as 
governing law in a number of cases, the federal court 
would apply the substantive civil law of Montana in all 
cases involving reservation Indians and reservation 
transactions where there was no clearly ascertainable 
Indian law. 

Most often the NAICJA or federal rules of pro
cedure have been adopted or are applied when problems 
arise, but state rules are also used on an inconsistent 
basis. Almost all tribes do have written rules of pro
cedure, but over half of the tribes surveyed consider 
their rules inadequate and in need of revision. There 
is a great concern that when rules are rewritten they 
ought to reflect the particular needs of the court and 
al low filexibi lity to the judges. 

Indian courts appear and act much as their Anglo 
counterparts, and tribal tradition dominates nowhere 
that could be discerned. The largest remnant of tradi
tion that sti ll'exists seems to rest in the discretion 
uf the tribal judges. Many people said the informality 
and compassion that a judge exhibits to an individual 
defendant: is a traditional way in which problems are 
resolved in the tribe. Judges as a whole felt that use 
of tradition is a thing of the past. Some responded 
that they have been taught in their NAICJA training 
that protections guaranteed under the ICRA supercede 
any traditions that might conflict with those protections. 
Several judges expressed interest in incorporating more 
tradition in their laws and procedures, but none had 
ideas about how to accomplish it. A tribe's abi lity to 
use tradition in the court is recognized in the case 
law. 21 

The question of the sovereign Immunity of Indian 
tribes is considered a problematic issue by the tribes 
interviewed. They believe that only the tribe itself, 
in the exercise of its sovereign authority, may waive 
immunity in a proper case. But none of the tribes 
surveyed have ever voluntarily waived their sovereign 
immunity. No tribe felt that passage of the Indian 
Civil Rights Act has abrogated its historic sovereign 

21See, e.g., O'Neal v. Cheyenne River Sioux 
Tribe, 48z-F.2dl1140 (8th Cir. 1973); Tom V. Sutton, 
533 F.2d 1101 (9th Gir. 1976). 
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immunitY1 although some people are confused about what 
the sovereign immunity cases mean. A congressional 
waiver of tribal immunities would reduce tribal sover
eigntY1 and tribes are reluctant to waive their immu
nity voluntari Iy before the federal courts for fear of 
depletion of their assets. 

Jurisdiction of the 1rlbal Court 

Jurisdiction is probably the most confusing 
area wi th wh i ch I ndi an courts have to dea 1. The con
flicts of state, tribal, and federal jurisdictions pre
vent effective law enforcement on the reservati or.. 
Federal laws slice Indian reservations into jurisdic
tional jigsaw puzzles and create problems for Indian 
police and courts. 

General criminal jurisdiction of tribes exists 
over all offenses that occur on the reservation with the 
exceptions, on some reservations, of major crimes and 
offenses by non-Indians. Major crimes are a serious 
problem on the reservation because the federal authori
ties often refuse to prosecute (see discussion in 
Chapter I). Since the Bureau of Indian Affairs has 
taken the position that federal jurisdiction is exclu
sive in this area, tribes are often left without means 
to prosecute serious offenders except under lesser 
included offenses, with, of course, the Indian Civil 
Rights Act limitations of six months imprisonment and 
$500. 22 Almost all tribes use this route to prosecute 
violations of the major crimes, but it is a common 
complaint that the limits on tribal sanctions under the 
leRA make it impossible for tribal court enforcement to 
serve as a deterrent and to handle offenders effectively. 
Most tribes requested an increase in penalties available 
for their use, stating that their courts are competent 
to take jurisdiction over these crimes. 

Caseload figures were difficult to obtain for 
reservations surveyed. The statistics for most reser
vations tended to be guesses by the judges. Caseloads 
seem to be increasing gradually for two major reasons: 
(I) courts are exerting broader jurisdiction (i.e., over 
juveniles and non-Indians) as they become more efficient, 
and (2) tribal members are getting more educated (mostly 

,,,'---------
22 25 U.S.C. §1302(7) (1970). 
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through Anglo influences) about their rights to have 
disputes resolved in the courts and to have a jury 
trial in criminal proceedings. Caseloads vary greatly 
depending on season and whether celebrations are occur
ring, and a large jump in offenses is usually reported 
when additional police officers are hired, pointing up 
the fact that most reservations are understaffed in 
law enforcement personnel. 

Most crimes that occur on the reservation are 
misdemeanor offenses related to alcohol. A majority of 
the tribes responqing to the BlAis 1977 law enforcement 
survey indicated the greatest single cause of crime is 
alcohol.23 Virtually all of those giving a figure 
stated that over 90 percent of their courtls cases are 
alcohol related. Similarly, a 1975 Department of Justice 
report concluded that criminal conduct on reservations 
is almost always alcohol related. 24 Crime rates 
(except for property crimes) on Indian reservations are 
considerably higher than in simi lar non-Indian areas. 25 
These crime rates ignore the causative factor of alcohol 
and the fact that in most Anglo areas many such IIcrimes " 
never enter the criminal justice system. Serious crimes, 
as a general rule, are almost non-existent outside the 
alcohol context. This generalization is more appli
cable in isolated and/or close knit Indian communities 
than where there is a significant non-Indian population 
living among the Indians. Reservations tend to be very 
closed communities and so who has done what is usually 
common knowledge. Offenses are not prosecuted for 
several reasons. The large size of some reservations 
hampers investigation. Inadequate numbers of law 
enforcement personnel impede patroll ing and prompt 
investigation. And, to some degree, politics and per-
30nal influence divert proper responses to crimes. 

23Guidebook I Responses, supra note 18 at 67. 

24U.S . Department of JUst~Report of the Task 
Force on Indian Matters, at 24 (1975) (hereinafter 
IIJus ti ce Task Force Report"). 

25 1d . at 23 .. See also American Indian Policy 
Review Commln, Report on Federal, State,and Tribal 
Jurisdiction, at 149 (1976) (hereinafter "AIPRC Juris
diction Report " ); S. Brakel, "American Indian Tribal 
Courts: The Price of Separateness,11 unpublished manu
script, at 36 (1977) (to be published by the American 
Bar Foundation, Spring 1978). 
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Another important Indian court activity is dealing 
with juveni les and family relations. (These matters, 
too, can be the result of alcohol abuse because alco
holism often intrudes upon and destroys stable family 
life.) Alcoholism is partly a result of the depressed 
economic situation on most reservations. 

Civil jurisdiction of tribal courts in theory is 
general for most tribes, but the actual jurisdiction 
exercised tends to be more limited. Courts avoid 
handling cases that they feel may be too complicated 
for them. Civil caseloads of most tribes are very small. 
Most are under 10 percent of total case load and the 
civil caseloads of only a few tribes exceed 20 percent. 26 
But the Navajo Nation currently has a $3 million insur
ance claim and several other major civil actions pending 
before its court. Considering that civil law is a sub
ject in which judges received almost no training until 
last year (because of former LEAA policies), it is sur
prising that such a large percentage of tribal courts 
reported that they take any civi 1 case that comes before 
them. Civil jurisdiction should increase substantially 
as judges receive training in this area and start to 
feel more comfortable with it. Most civil cases at 
present are fami Iy related or minor contract actions. 
They involve two categories: Indian v. Indian and non
Indian v. Indian, the latter being mostly non-Indian 
creditors trying to collect on sales contracts. 

Jurisdiction over non-Indians is an issue that is 
of vital concern to Indian tribes if they are to main
tain their viability as sovereigns. In 1974 the Depart
ment of the Interior reversed an earlier position that 
tribes did not have jurisdiction over non-Indians on the 
reservation. 27 In recent years tribes have begun to 
assert authority in this area, especially in criminal 
matters. Of the twenty-three reservations surveyed, 
fourteen exert or are in the process of exerting general 
jurisdiction over non-Indians, while four more tribes 
exert jurisdiction over non-Indians in selected areas. 
A number of the remaining tribes have limitations in 
their own governing documents preventing them from 
taking such jurisdiction. Many tribes also retain 

26 See Brakel, supra note 25 at 44. 
27- --

Op. Sol. Int. 77 1.0. 113 (1970), withdrawn 
Jan. 25, 1974. 
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clauses in their codes restricting the tribal court's 
jurisdiction over non-Indians in civi 1 matters to cases 
where both parties consent. Some tribes have either 
removed or ignored this clause and now exert personal 
jurisdiction over all who enter the reservation. A few 
courts will entertain non-Indian v. non-Indian cases. 

Most challenges to the assertion of jurisdiction 
over non-Indians have been in tribal courts. Once the 
Indian court has ruled that there is jurisdiction, most 
parties acquiesce to tribal jurisdiction. Challenges 
have been mounted more often to the procedures of the 
court, as in jury selection, than to the court's 
authority or jurisdiction. Some respondents believed 
that non-Indians will agree to the court's jurisdiction 
hoping that thei r punishment wi 11 be less severe. 
In some cases, state authorities do not challenge 
tribal jurisdiction over non-Indians in order to increase 
enforcement efficiency or because tribal penalties are 
harsher. A number of challenges to the authority of 
Indian courts has resulted from non-Indian resentment. 
In all reported cases the jurisdiction of Indian courts 
over persons on the reservation has been upheld. The 
issue, however, soon will be decided by the United States 
Supreme Court in the Oliphant case. 28 For those tribes 
that do not assert jurisdiction over non-Indians, a 
new ordinance is all that is usually needed, although 
some tribes must change language in their constitutions 
from "tribal members" to "persons." This change 
includes non-Indians as well as non-tribal member 
Indians. 

A few tribes exert jurisdiction over tribal mem
bers when they are outside reservation boundaries. 
Some of these non-reservation lands are "Indian 
country,"29 such as allotments. Others are sites where 
treaty fishing rights are exercised. 30 Some tribes also 

280liphant v. Schlie, 544 F.2d 1007 (9th Cir. 
1976), cert. granted sub nom., Oliphant v. Suquamish 
Indian Tribe, 431 U.S. 964 (1977). 

29 18 u. S . C. § 1151 (1970). 

30U~ited States V. Washington, 384 F.Supp. 312 
(W.D. Wash. 1974), aff'd, 520 F.2d 676 (9th Cir. 1975), 
cert. denied, 423 u~086 (1976); Settler V. Lameer, 
507 F.2d 231 (9th Ci r. 1974). 
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hear civil suits that arise off-reservation where the 
defendant is an Indian, although this practice is not 
widespread. The power of Indian courts can be felt off 
the reservation in the few cases where Indian tribes 
and surrounding jurisdi"ctions have agreements that local 
authorities will assist in citing offenders into tribal 
court. Finally, tribal courts often retain jurisdic-
tion over chi ldren and others who are sent off-reservation 
for commitment and treatment. Control over these tribal 
members is an essential tribal function. 31 In most 
cases the state takes jurisdiction over Indians who 
leave the reservation. 32 

Tribes generally have not ceded any of their 
jurisdiction to states. Indeed, the rule in Kennerly v. 
District Court 33 prohibits such cession unless it Is 
done strictly according to federal law. 34 Some tribes 
have made cooperative arrangements with the states 
where they are located for use of needed services or 
facilities, especially for treatment. These arrange
ments between states and tribes are not actually 
cessions of jurisdiction and therefore should not run 
afoul of Kennerl~ unless they vest in states power to 
commit Indians.3 < States in Public Law 280 jurisdictions 
share concurrent3b jurisdiction with tribes over most 
criminal offenses and civil causes of action. Of course 
these cessions of tribal jurisdiction were not volun
tary, but were imposed on tribes by the federal 

31 Wi1 'liams v. Lee, 358 U.S. 217, 219-220 (1959); 
Wakefield v. Little Light, 276 Md. 333, 347 A.2d 228 
(1975). See also Wisconsin Potowatomies of the Hannah
ville Indian Community v. Houston, 393 F.Supp. 719 
(W.D. Mich. 1973). 

32Cf . Mescalero Apache Tribe v. Jones, 411 U.S. 
145 (1973).-

33400 U.S. 423 (1971). 
34 25 U.S.C. §§1321-1326 (1977 Supp.). 

35 Cf . White v. Califano, 437 F.Supp. 543 (D. 
S.D. 1977). 

36See Confederated Bands and Tribes of the Yakima 
Indian Nation v. Washington, 550 F.2d 443 (9th Cir. 
1977). on remand, 552 F.2d 1332 (9th Cir. 1977). 
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government. 37 Further assumptions of Public Law 280 
jurisdiction require tribal consent, however. 38 

Tribes have jurisdiction over domestic relations 
matters, even where one spouse lives off-reservation 
and the marriage occurred off-reservation.39 Most 
tribes do exert jurisdiction in this area, but one
quarter to one-third of the tribes surveyed do not. 
Reasons for not asserting jurisdiction were: that the 
state has jurisdiction under Public Law 280; that it is 
against tradition for the tribe to allow divorces; that 
the tribal court does not feel competent to supervise 
alimony, custody, and child support. Tribes generally 
felt that jurisdiction over family relations on the 
reservation is essential if the integrity of tribal 
culture and society is to be maintained. 

Adoption and custody is another area in which 40 
tribal jurisdiction is of critical importance to tribes. 
Most judges expressed an interest in maintaining juris
diction over juveniles, but said needed facilities are 
not available. Many adoptions occur off-reservation 
with non-Indian parents because there are not enough 
available adoptive Indian parents on the reservation. 
Increased interest in this area is evidencf:d IJl the 
NAICJA's recent BIA-sponsored training program in 
family law and child welfare and the American Indian Law 
Center's publication of a model children's code. 41 

Many of the tribes surveyed have not exerted 
taxing power. As tribes begin to utilize this potential 
revenue source, tribal courts will be called on to 
resolve disputes. So far, courts have had little 
involvement in reviewing legislative and administrative 
decisions of the tribal government for sufficiency under 
the tribal constitution or the Indian Civi 1 Rights Act. 
Since passage of the Act, federal courts have been 

37See Goldberg, "Public Law 280: The Limits of 
State Jurisdiction Over Reservation Indians," 22 UCLA 
L. Rev.' 535, 538 (1975). 

3825 U.S.C. §1326 (1970). 

39See Red Fox v. Red Fox, 542 P.2d 918 (Ore. 
App. 1975J. 

40See Wakefield v. Little Light, supra note 31. 
41-

Supra note 9. 
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called upon in several cas~s to review tribal laws, 
decisions, and procedures. Q2 Although some courts 
have recognized the importance of considering Indian 
values. 43 federal courts tend to apply Anglo constitu
tional precepts in Indian cases. 

Most federal courts have been inclined to insist 
upon an exhaustion of tribal remedies before entertain
ing ICRA cases. 44 Thus, the door is open for expand
ing tribal court functions into this area. Although 
this exhaustion requirement has resulted in a greater 
workload for some ~ourts, most judges have not noticed 
an increase in their caseloads because of it. Judges 
have become more cautious in their rulings to avoid ICRA 
cha llenges. 

Probate is one of the few areas where tradition 
still plays an important role in Indian courts. Much 
distribution of a decedent's property occurs without 
involving the courts, but those courts that do handle 
probate are evenly divided between using custom or 
applying state probate laws. No reasons are given why 
state law is used or why probate ca'ses are referred to 
state courts except that some cases are too complicated 
for the tribal court,and court personnel cannot handle 
the collection and distribution of property efficiently. 

Operations of the Tribal Court 

Every reservation surveyed has a courtroom 
located on the reservation. Construction of facilities 
by the Law Enforcement Assistance Administration (LEAA) 
and the BIA has resulted in some type of courtroom on 

42 E.g ., Martinez v. Santa Clara Pueblo, 540 F.2d 
1039 (IOthlCir. 1976), cert. granted, 431 U.S. 913 
(1977); Daly v. United States, 483 F.2d 700 (8th Ci r. 
1973) . 

43 E.g., O'Neal v. Cheyenne River Sioux Tribe, 
supra note 21. 
-- 44 

E.g., O'Neal v. Cheyenne River Sioux Tribe, 
supra note 21; Two Hawk v. Rosebud Sioux Tribe, 404 
F.Supp. 1327 (D. S.D. 1975). 
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most reservations that have sought one. Before the 
passage of the fCRA and the creation of LEAA, construc
tion was the tribes' responsibi lity. Many tribes had 
inadequate facIlities or were forced to use facilities 
of other jurisdictions. 

Courtrooms usually are located in the same area 
as tribal government and BfA agency facilities. Because 
these facilities are generally the center of the tribal 
community, most courts are convenient to litigants. Some 
large reservations have only one courthouse, requiring 
litigants to travel as far as seventy miles to get to 
cou rt. 

Courts almost always are combined with tribal 
police faci lities. Defendants and litigants often must 
pass through police offices to get to the courtroom. 
This, plus court proximity to government and BfA 
facilities, gives many tribal members the impression 
that the court is merely an arm of the police depart
ment or the BIA, and not an independent decision making 
body. Many judges expressed concern over the image 
their courtroom presents to the community, and most 
expressed a desire that, where possible, separate 
faci lities be constructed to house the courtroom and 
court staff. 45 

Court hours are usually normal business hours. 
However, there is great flexibility in the hours of 
individual courts, indicating that they are tailored to 
meet the needs of parties. Most judges surveyed are 
full-time, but smaller courts have part-time judges who 
may hold full-time jobs elsewhere. In these instances 
court is usually held one or two nights a week. Part
time judges usually expressed a desire to be full-time. 
One stated reason was to be able to attend training 
sessions, something they cannot do whi Ie holding down 
another job. In only one instance did respondents 
feel that the outside job of a part-time judge conflicted 
with his judicial duties. The judge was also director 
of the tribal alcohol rehabi litation center and had 
helped treat many of the defendants who came before him. 
However, the judge felt his knowledge of the defendants' 
backgrounds helped him. 

45See also Task Force Analysis, supra note 11. 
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Most judges could make no estimate of thei r case
load capacity. They often opined that they were very 
busy and were being paid little for their time. Complete 
information on court capacity was not available on any 
reservation to indicate the actual extent of any addi
tional personnel needs. Some judges knew the number of 
cases or jury trials they could handle in a day, but 
no one could state the actual time involved in each 
type of case so that projections might be made of future 
needs'of the court. Over half the judges interviewed 
felt they have a heavy caseload and that additional 
judges are needed. In other situations the judges work 
on ly so long as there are cclses to hear and are not 
busy all the time. From the limited information that 
was available from reservation visits and the AILTP 
report,46 some basic recommE~ndations have been made 
correlating the number of judges with caseloads (see 
Chapter 5). It is also recommended that data collection 
be improved immediately to insure that adequate informa
tion is available for judicial planning in the future. 

Most tribal court judges are Indians and tribal 
members. Reasons for using non-Indians as judges 
include: absence of qualified Indians; need for 
expertise in a special area (i .e., juvenile law); and 
close family relationships on the reservation. Almost 
al I tribes now express a desire for Indian judges where 
possible. 

Very few Indian judges have had any legal train
ing outside of the NAICJA training program. Some have 
college experience, but their education is usually not 
related to their role as judge. Out of all the judges 
on the twenty-three reservations surveyed, five are 
attorneys and ten were police officers before they took 
a seat on the bench. Most did not feel that it is 
necessary to be an attorney to be an Indian court judge, 
although several chief judges thought that the ideal 
would be for judges, prosecution, and defense counsel 
all to be attorneys. 

The NAICJA has conducted several annual regional 
and national training sessions for the past nine 

46 AI LTP Report, supra note 4. 
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years. 47 Almost all judges attend the NAICJA training 
regularly. although there are chief judges who refuse 
to permit anyone except themselves to attend sessions. 
It was the unanimous opinion of all judges that more 
training is needed. The NAICJA training is seen as 
adequate so far as it goes, but the judges stated that 
there is a wide range of subjects that they deal with in 
which they have no training, particularly in the civil 
area. Part of the reason more civil cases are not handled 
is that judges have no training in that area. A number 
of judges thought that the NAICJA training does not 
prepare them completely to deal with the ICRA, and that 
violations of the Act still occur in the courtroom 
regularly. Several judges said there is a need for 
more localized training in areas of special concern to 
them. 

Low judges! salaries were blamed for the diffi
culty tribes have in attracting qualified candidates 
for judges. 48 Salaries range from $20,000 a year for 
one judge down to a budget of $450 a month which is 
shared by three judges. The average salary is between 
$9,000 and $12,000. Only a small percentage of judges 
interviewed felt their salaries are adequate, and most 
felt a raise of $2,000 to $4,000 a year is needed. The 
AILTP report indicates a great~r level of satisfaction 
by judges with their salaries. 49 

Wages are also low for most other court personnel. 
Clerks' salaries are usually between $4,000 and $8,000. 50 
Where they exist, probation officers receive between 
$6,000 and $10,000; prosecutors and defenders between 
$6,000 and $9,000; and bailiffs are paid between $2 and 
$3 an hour. Courts are staffed almost exclusively by 
clerks who must fill the roles of clerk, court reporter, 
secretary, and court administrator. Only four of the 
twenty-three reservations surveyed have a court adminis
trator, and only three reservations surveyed have court 

47 See R. Johnson, "Futu re Tra in i ng Needs for 
Indian Court Judges," unpublished paper prepared for 
the Long Range Planning Project advisory committee (1977) 
(Appendix 2 to this report). 

48BIA ;ask Force Analysis, supra note 11 at 95. 
49 --

AILTP Report, supra note 4 at app. c-4. 
50See also id. at app. C-6. 
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reporters with training in courtroom recording tech
niques. Respondents said that it is necessary to have 
a clerk present at all times to answer questions from 
people, even if the judge is not always immediately 
available. Some conflict arises because on one-quarter 
of the reservations surveyed clerks are shared with the 
tribal police department. Police often felt they have 
the first claim on the clerk's time, and the sharing 
also contributes to the image of the police department 
and court being one and the same. 

In the past there has been almost no training for 
court personnel other than judges. Various Indian 
organizations are now beginning programs to rectify the 
situation. Five of the reservations surveyed have pro
secutors or defenders who have completed the AILTP 
advocate training program. Those interviewed on reser
vations where the AILTP advocates are present felt the 
training has increased the advocates' expertise and 
efficiency in the courtroom. Training for court clerks 
is considered a critical need. The NAICJA court clerks 
training program wi II fi II an important void. 

With one exception, every reservation surveyed 
has an attorney under contract to represent tribal inter
ests. Only the Navajo Tribe has an atto~ney who lives 
on the reservation and works full-time fa:" the tribe. 
Most tribal attorneys work for firms elsewhere, and 
spend only a portion of their time representing a 
particular tribe. At only one of the reservations sur
veyed is the tribal attorney an Indian. 

About half the tribal attorneys are used as legal 
advisors to tribal courts; in most cases they give 
advice infrequently. About 25 percent of reservations 
surveyed have an attorney available besides the tribal 
attorney to give advice on a fairly regular basis to 
the court. Indian court judges rarely seek advice from 
nearby non-Indian judges. When they need legal advice, 
they most often go to attorneys they are familiar with, 
usually other tribal court judges or NAICJA instructors. 

The few tribal attorneys who involve themselves 
in the tribal judicial process are prosecutors. About 
one-third of the tribes' attorneys fi II this role, 
generally when the defendant is represented by an attor
ney. Some tribal attorneys realize the conflict inher
ent in the prpsecutor's role, and said they attempt to 
avoid it by having another attorney from their firm or a 
law clerk represent the tribe as prosecutor. 
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Most tribal courts are not satisfied with their 
tribal attorney. The main complaint is that the 
attorney is not avai lable when needed, and that his time 
is too expensive. Almost all judges expressed a desire 
for easier access to legal advice. But because of a 
dearth of attorneys on or near reservations, any avail
able attorney tends to be called upon to play several 
roles, causing ethical problems. On one reservation the 
tribal attorney/prosecutor also gives the judge legal 
advice and obtains a 90 percent conviction rate in 
court. The prosecutor claimed his high conviction rate 
is a result of his more extensive legal expertise, but 
others connected with the court said he intimidates the 
judge and takes advantage of his special relationship. 

Almost no information is available about Indian 
court funding. Consequently, court planning is diffi
cult. Court budgets are a mixture of tribal, BIA, LEAA, 
CETA, Public Law 93-638, and other funds. There is no 
logical explanation for the uneven distribution of 
federal funds to various Indian reservations; funding 
seems to be determined by history or by the political 
muscle of a tribe. Inequities in funding were criti
cized in a Bureau of Indian Affairs report which found 
no correlation between population or caseload and court 
budgets. It found that expenditures varied from $2.98 
to $14.19 per capita and from $8.30 to $35.08 per 
case. 51 Further, the report said that, due LO varying 
levels of tribal support for courts (and law enforce
ment), funding inequities are far more serious in 
reality. To get the same services, some tribes spend 
none of their own money, while others have to spend a 
great deal. 52 Those unable to contribute tribal funds 
depend on the BIA entirely, but the level of services 
varies. Since the report, the Bureau has encouraged 
area and agency offices to base their budgeting on a 
formula which would lead to some parity in funding. 
Judging from the reservations visited, it does not appear 
that the funding which reaches Indian courts is consis
tent with the formula. 

Federal agencies other than the BIA also assist 
courts, but they apparently do not coordinate their 
activities with one another. It seems that they rarely 

5l BIA Task Force Analysis, supra note 11 at 43. 
52 Id. at 81. 
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know what funds are being disbursed by the BIAor other 
agencies. One tribe surveyed was due for a large 
increase in funding because the funds for court opera
tions supplied by one agency were inadequate. It was 
discovered that other agencies were contributing funds 
to court operations and that the tribe actually had one 
of the largest court budgets in the country. 

Budgets for courts of the same size varied from 
$30,000 to over $200,000 a year. Muc.h money earmarked 
for courts is lost on the way from Washington to the 
tribes, mostly at the BIA area office level. Although 
Public Law 93-638 was supposed to reduce the number of 
the BIA employees by contracting out positions to the 
tribes, the number of employees has increased since 
passage of the Act. 

Only three out of the twenty-three reservations 
surveyed felt thei r court budgets are adequate. In most 
cases, funding for law enforcement and court operations 
is lumped together, sometimes causing funds to be 
diverted away from courts to the police. Fines usually 
go into the general tribal fund, but there are still 
instances of fines paying court salaries, a practice 
which is suspect because it c~n bias a judge. Manage
ment of fine money is very loose on most reservations, 
and it is accepted that some money wi 11 disappear 
between the time it is collected and the time it is 
turned over to the tribal treasurer. Salaries constitute 
the vast majority of every court1s budget--between 60 
to 90 percent of the total budget. 

It was estimated by many judges that better 
administration of the courts would reduce waste and 
make more money available, but they thought that this 
would solve only part of the problem, and that large 
increases still would be needed. Twenty of the courts 
surveyed said additional personnel or increased salaries 
are their most critical needs. The remaining three 
tribes said new or additional facilities are needed 
immediately. Most tribes cited a need to replace or 
renovate presently inadequate facilities and equipment. 
Some tribes also cited a need for expansion of faci li
ties in order to handle increased jurisdiction in the 
future. Money also is needed for training and puhlic 
education. Most tribes felt at least a 25 percent 
budget increase is necessary to meet short term needs, 
and more is needed to attain long range goals for court 
improvement. 
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Over half the reservations surveyed said it would 
be difficult for the tribe to find funds to support 
increased court operations. Tribal taxes and increased 
Public Law 93-638 contracting are seen as the primary 
methods by which tribes could obtain more money to sub
sidize court operations. For other reservations, tribal 
council reluctance to make court operations a higher 
priority item in the tribal budget is seen as the main 
obstacle to obtaining increased funds. Most tribal 
governments are of the opinion that increased funding 
for tribal governments should come from the federal 
government, preferably in direct funding. They cited 
difficulties in complying with reporting requirements 
necessary to obtain federal grants and contracts. One 
tribe recently lost a $50,000. LEAA grant because no one 
in the tribal government would submit the required 
reports. The number of federal programs and the paper
work necessary has caused many tribes to avoid applying 
for federal funds. Some people expressed hope that the 
recent Joint Funding Simplification Act53 wi 11 stream
line procedures for tribes. 

The most pressIng need among all tribes surveyed 
for faci lities is for treatment centers, especially for 
juveniles. Many tribes do not even have separate cells 
in their jails for juveniles, let alone a juvenile de
tention center, group horne, or foster home program. 
Some tribes do have detoxification centers for alco
holics, but most do not, and a need was expressed for 
long term facilities for rehabilitation of alcohol ics. 
Only one reservation surveyed has a comprehensive alcohol 
rehabilitation program on the reservation. Mental 
health facilities, fami ly counseling facilities, and work 
employment programs are non-existent on reservations 
except where they are handled by the BIA or Indian Health 
Service. Ju.:.!'.!'!S said that all their attempts to main
tain law and ~rder on reservations and to rehabilitate 
criminals are frustrated so long as no treatment alter
natives are avai lable for referral of defendants and 
the federal government ignores treatment as a way to 
improve conditions on the reservation. 

A need for better jails was also cited. Over 
one-third of the tribes surveyed felt their jai Is are 
inadequate. One tribe uses a jail which has been 

5342 u.s.c. §§4251-4261 (1974). 

-58-



condemned for twenty years; another tribe has cells 
covered only by chicken wire. The AILTP study found 
that most detention facilities, whether on or off the 
reservation, own~d by the tribe or used under contract, 
are inadequate. 54 But responses to a more recent BIA 
survey indicate that many tribes have relatively new 
faci lities and that overcrowding or inhumane conditions 
are no longer terribly serious problems on most reserva
tions. 55 Nevertheless, another BIA study concludes 
that proper care of inmates would require renovation and 
construction of detention facilities costing $51 million. 56 

The need for new courtrooms is not as pervasive as the 
need for treatment facil ities or jails, but most judges 
identified needs for courtroom improvements. Almost all 
judges said that increased legal materials are necessary 
if they are to do their jobs properly. Many legal refer
ence materials sent to tribal courts, especially by the 
federal government and the NAICJA, never reach the judge. 

Tribal social services personnel are almost as 
scarce as treatment faci lities. Most available social 
services are provided by the BIA. However, several 
tribes now employ full-time social workers, mainly for 
juveniles. Judges would like to have more social 
services workers available. One or two of the tribes 
surveyed have complete court-referred social services 
programs, and these programs apparently have reduced 
the reservation crime rate. However, most existing 
tribally run programs are connected with alcohol reha
billtation. Alcohol programs vary from informal 
counseling to live-in homes, but treatment is generally 
perceived as inadequate due to a lack of faci lities, 
personnel, and money. On several reservations alcohol 
rehabilitation programs refuse to take persons referred 
by the court. This happens because the programs are 
overcrowded with people who have come voluntarily, and 
the programs only want to deal with motivated alcoholics. 
Court referred defendants are not considered to be 

54AIlTP Report, supra note 4 at app. C-9. 

55Guidebook I Responses, supra note 18 at 51. 

56Sureau of Indian Affair~ventory of Law 
Enforcement Facilities on Indian Reservations and Cost 
Estimate for Renovation and Con~truction (1977). 
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motivated. On reservations supplying information, 
alcoholism rates are between 15 and 20 percent, and 
alcohol programs report between a 10 and 20 percent 
success rate. 

Referral of defendants for treatment is a rela
tively new function for tribal court judges. Many are 
sti II uncomfortable with the concept, but as referrals 
show success, the practice is becoming more popular. 
Many social services personnel expressed frustration at 
their past working relationships with the courts and 
judges, but almost all said the situation has improved 
measurably in the last year or two. They favored com
bined training sessions for judges and social services 
personnel to promote better working relationships and 
to inform judges about avai lable alternatives. At 
present, social services personnel are uti lized part
time by some courts, but these workers feel that the 
potential exists for greater utilization. 

Although few judges have had any training or 
expertise in court management, administration of the 
tribal courts is an area that has been left to the 
judges. 57 Administration of the court is time con
suming and prevents judges from devoting their full 
efforts to judicial duties. The chief judge has 
authority over the court on all reservations surveyed, 
except one where the police commissioner has been given 
supervisory authority over court operations. Most judges 
are content with the fact that they have ultimate 
authority over the operations of the court, but would 
like to have someone available to handle the dayrto-day 
administration and to supervise budget preparation and 
fundraising. Judges would welcome visits by an expert 
in court management who could help design a more 
efficient court system. Some thought a court planner 
and administrator would be valuable. Twenty-one of the 
reservations surveyed want either outside help or a 
full-time, on-reservation person to help with court 
management. 

57 For more information in this area, see D. 
Hunter, "Determining and Planning for Court Needs," 
unpublish~d paper prepared for the Long Range Planning 
Project advisory committee (1977) (Appendix 2 to this 
report) . 
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Most tribal courtrooms are occupied only several 
hours during a week, although the court itself m,ay be 
busy almost all the time. Over half the courts surveyed 
said they have no space avai lable for private conferences. 
Lack of privacy in talking to a judge and in approacning 
court clerks with questions about a dispute are among 
reasons people avoid using Indian courts. All judges 
usually share a single office, and all clerks and files 
are usually together in another room. No courts sur
veyed have a room in which witnesses can wait until 
called into the courtroom. On several reservations, 
whenever court is held, the courtroom must be completely 
rearranged from other uses. Most judges want more 
space for confe~ences, offices, and judges' chambers. 

Court Proceedings 

Court proceedi ngs observed i ndi'cate that gener
ally courtroom operations are smooth, efficient, and 
rapid. Comments that particular courts were either too 
formal or too casual were made in approximately equal 
numbe rs. 

Indian courts have been compared by several 
people to non-Indian rural judicial systems. Common 
characteristics of these two systems are: (1) close 
acquaintance between the judge and the parties; (2) 
smaller volume of cases; (3) lack of resources because 
of low populations and tax base; and (4) space and 
separation. 58 The judge's personal knowledge of 
defendants and incidents in both systems leads to a high 
rate of guilty pleas. The high rate of guilty pleas in 
Indian courts has been attributed to tradition (if you 
are guilty, you say so), the fact that most offenses are 
minor drunk charges, and the lack of a prosecutor to 
screen cases. One study of Indian court systems con
cluded that justice is more individualized in rural, 
non-Indian courts than in Indian courts. 59 But per
sonalized justice is an Indian tradition. Personalized 
attention to the needs of 0efendants was reported to be 
common in the reservation surveys. 

58See National Center for State Courts, Rural 
Courts: The Effect of Space and Distance- on th~in
istration of Justice (1977). 

59Brakel, supra note 25 passim. 
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Crime reports are usually handled by the BIA or 
tribal police, although some courts also administer this 
task. Recordkeeping systerns on many of the reservations 
surveyed leave much to be des i red, and cri me reports are 
often lost or are in a form that cannot be used by the 
court. In criminal matters cases are usually docketed 
by the court clerk on the basis of incident reports. 
Docketing in many courts is haphazard and cases must 
often be continued because hearings are not scheduled, 
documents are not served, witnesses are not notified, 
etc. Most of the reservation courts surveyed have 
docket books in which case progress can be followed, 
but often these books are not used correctly. In 
several tribes the court docket consists merely of the 
pile of incident reports that have accumulated since 
the last court session. 

In most courts surveyed, less than one day 
elapses from the time of arrest until arraignment, and 
in no court is it longer than three days. In civil 
cases from five to thirty days' notice is required 
of the commencement of an action before a hearing is 
set. The great majority of criminal cases are completed 
at the time of arraignment because most defendants 
plead gui lty. Contested criminal cases are usually 
completed within a week. This time is longer if a jury 
is requested if there is a large backlog of cases. 
Civil cases usually last two to four weeks once pretrial 
proceedings end, but pretrial proceedings can take any
where from one week to two years, depending on the 
degree of management the court staff exercises over a 
case. Hearings and motions are not commonly used in 
Indian courts. Only a few courts which have prosecu
tors and defenders who have gone through the AILTP 
advocate training program use motions regularly. 

Actual time spent in trial depends on whether a 
guilty plea has been entered. Guilty pleas take less 
than a half hour; non-jury trials take from one-half to 
two hours; and jury trials may take from two hours to a 
day or more. On most reservations the longest trial 
has not exceeded three hours. Civil cases generally 
take longer, but many are settled in discussions with 
the judge,obviating a final decision. On almost all 
reservations decision and sentencing take place 
immediately. In some courts decisions in contested 
cases are put in writing, although usually without 
supporting reasons. Judges sometimes ask for a 
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pr~-sentence report, although this is rare because they 
usually know the defendant or have reviewed the person's 
case history before the trial. Pre-sentence reports 
delay disposition of defendants about two weeks. 
Defendant-based case files, as opposed to incident
based case fi les, are common in many courts, posing 
potential due process problems. 

The Indian Civi 1 Rights Act of 1968 mandated 
that legal counsel be allowed to appear in criminal 
cases before tribal courts. 60 Few attorneys practiced 
in Indian courts before the Act. Al I reservations sur
veyed now authorize the appearance of atto1neys in 
criminal cases where they have been hired by the defen
dant, although in several tribes this authorization was 
not given for several years after passage of the ICRA. 
On one reservation it is sti 11 made as difficult as 
possible for non-Indians to practice because the judges 
wi 11 speak only the tribal language when an attorney 
is present, forcing the attorney or defendant to hire 
an interpreter. 

Use of attorneys varies widely. On a few reser
vations they appear in most cases, but in most courts 
attorneys appear less than ten times a year. Three of 
the courts surveyed never have had an attorney in the 
court. "Heavy" use of attorneys in Indian courts is 
considered twenty to thirty appearances a year. It 
seems clear that the court cannot deny the right of a 
criminal defendant to representation by counsel in 
tribal court. 61 And it has been held that it is not 
enough that representation by a fellow tribesman is 
available if the defendant wants a professional 
attorney.62 

Some judges are intimidated and overwhelmed by 
the presence of attorneys; others welcome attorneys 
because it makes their courtroom role easier. If only 
one side is represented by an attorney, the represented. 
side tends to dominate court proceedings. On many 

60 25 U.S.C. §1302(6) (1970). 
61 Claw v. Armstrong, eiv. No. C··2307 (D. Colo. 

Aug. 7, 1970). 
62 Towersap v. Ft. Hall Indian Tribal Court, Civ. 

No. 4-70-37 (D. Ida. Dec. 28,1971). 
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reservations, if the defendant is represented by an 
attorney, trial is continued until the tribal attorney 
or some other lawyer can be found to present the 
tribe's case. Some attorneys avoid Indian courts 
because they do not understand the tribal legal system 
or Indian laws. 

Attorneys represent all types of clients in the 
Indian court, but since the leRA requires defendants to 
pay for their own counsel, the poor rarely are able to 
retain attorneys. As a rule, attorneys prefer civi 1 
cases where the fee possibilities are larger, but 
represent some indigent clients. Attorneys represent a 
high percentage of non-Indians in tribal courts; non
Indian counsel, rather than tribal advocates or Indian 
attorneys, usually are hired to represent non-Indians 
before Indian courts. 

The leRA does not require counsel to be provided 
free of charge to indigent defendants ,63 and on only 
five reservations does the court appoint defenders to 
assist those accused of criminal offenses. These 
defenders are most often tribal advocates or other mem
bers picked by the judge, and on only one reservation 
are they attorneys. One tribal court does not appoint 
defenders, but hires an attorney-defender to represent 
all tribal members free of charge when they come before 
state courts. Some judges said that they try to obtain 
counsel for defendants who are having trouble represent
ing themselves before the court. Tribal responses to a 
recent BIAsurvey indicated that the greatest single 
problem relative to due process and individual rights ~~ 
the unavailabil ity of counsel for indigent defendants. 

Requ (rements for attorneys to pract ice before the 
tribal court vary widely. A few tribes now have a bar 
examination. Some said they require a working knowl
edge of tribal laws and customs, but did not explain how 
this knowledge was to be discerned. Most tribes requi re 
the applicant to be a member of a state bar and pay a 
fee ranging from $5 to $300. One tribe requires th~t 
the attorney be a tribal member. The judges surveyed 
thought that attorneys could be integrated into the 
tribal judicial system more easi ly if trained prosecutors 

63 Tom v. Sutton, supra note 21. 

64Guidebook I Responses, supra note 18 at 67. 
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were avai lable to the court so that criminal proceed
ings would be more balanced. Education in Indian culture 
was cited as a method of making attorneys more under
standing of tribal values. 

Legal services representation is available to 
approximately half of the reservations surveyed. A 
legal services program is located on six of the reser
vations. The nearest available legal services office 
is up to seventy-five miles from other reservations. 
Tribes that do not have access to legal services cited 
distance or acrimony between the tribe and the state 
(especially in Montana) as the primary reason such ser
vices are not avai lable. When legal services attorneys 
are avai lable for Indian court representation, respon-
dents believed that they improve and work smoothly with 
the tribal judicial system. 

"Layll advocates are the most commonly used counsel 
in Indian courts. The tribe provides a lay advocate 
staff for use by defendants on about one-quarter of the 
reservations surveyed. All other reservations provide 
for representation by any person the defendant chooses. 
Permission to appear is usually granted by the judge. 
On half of these reservations there is a "professional" 
cadre of advocates who represent others before the 
court. On the other reservations advocates tend to be 
whomever the defendant picks, usually a friend or 
re lative. 

Requirements for advocates to practice before 
the court are flexible or non-existent. Those tribes 
that have bar examinations require advocates to take and 
pass them: Other courts usually require at a maximum 
that the advocate obtain the permission of the judge or 
council, be familiar with tribal customs and laws, and, 
in some cases, be a tribal member. A few tribes require 
payment of a fee, and one tribe requires that the advo
cate obtain training before practicing. Advocates on 
seven of the reservations surveyed have received the 
AILTPls advocate training. Besides the AILTP program, 
training of advocates consists of college or police 
experience. All respondents cited a need for more 
training; and those who had taken the AILTP training 
believed its seminars should be expanded to encompass 
more complicated subjects. 

More than half of all defendants represent them
selves. On only four of the reservations surveyed are 
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defendants represent~d in court most (80+ percent) of 
the time. Information on fees charged by advocates was 
not available. Advocates tend to represent a larger 
percentage of Indians than non-Indians and to take more 
criminal cases than civil cases. The ability of advo
cates varies widely. Those who have not received the 
AILTP training generally have inadequate knowledge of 
court procedures, and many felt they are IOOSt effecti ve 
when they use obstructionist tactics, such as making as 
many objections as possible. Untrained advocates are 
seen as ineffective and often must be helped by the 
judge; On three of the reservations surveyed, advo
cates are not used much because the judge hands down 
harsher sentences to defendants who hire advocates and 
are found gui lty. This is because these judges perceive 
the purpose of advocates as being to make trouble for 
them. 

Although a recent federal court case dictates 
that some person other than the judge be retained to 
be a prosecutor in tribal courts,65 at the time of the 
reservation surveys, ten out of the total of twenty
three tribes had not yet hired one. Four of those ten 
tribes said they are looking for a prosecutor; the 
others said one is not needed. On many reservations 
either the police act as prosecutors or there are no 
prosecutors except when the defendant has hired an 
attorney, in which case the tribe calls in an attorney 
to present the tribe's case. 

Several tribal prosecutors have received AILTP 
training. Others who are attorneys felt no need for 
training. On the rest of the reservations, prosecutors 
had police training at most, and are at a serious dis
advantage when they face a defense attorney. Prosecu
tors are split evenly between being full-time or part
time. Part-time prosecutors usually present a case in 
court only when a defendant is represented by an 
attorney or advocate. Where they exist, prosecutorial 
staffs are generally considered adequate and competent. 
Police prosecutors are generally seen as ineffective 
and often must be helped by the judge. Several respon
dents complained that prosecutors are not vigorous 

65Wounded Knee v. Andera, 416 F.Supp. 1236 
(D. S.D. 1976). 

-66-



enough in prosecuting cases and that cases often end up 
being dismissed because of time delays. 

As a rule, judges participate heavily in court 
proceedings. Only in the most Anglicized courts do 
judges refrain from any involvement. In the courtroom 
judges often take the role of prosecutor or defender 
whenever needed. Judges call witness.es, question them, 
counsel defendants on how to plead, and generally do 
those tasks that are necessary to make court proceedings 
run smoothly. Outside the courtroom judges attempt to 
settle disputes informally. On the reservations that 
provided answers, these efforts have resulted in a 10 to 
50 percent reduction in caseloads. 

Judges participate in cases for two reasons: 
tradition and lack of other court personnel. A tribal 
attorney for one tribe portrayed the judge 1s active role 
as the traditional way of doing things, and thought it 
results in much better justice than the Anglo adversar
lai approach. The judge 1s role is perceived as helping 
out, making sure that everyone has his/her side of the 
case developed fully. Most: judges stated that they 
prefer to take a smaller part in court proceedings, 
but that the lack of prosecutors and defenders forces 
them to step in and see that justice is done, particularly 
In criminal cases when a defendant is unrepresented. On 
two reservations surveyed judges thought their function 
dictates that they convict as many people as possible, 
and so they usually take the prosecutor's role in the 
court. Most judges felt no problems or conflicts are 
created by their involvement in court proceedings. 

Only three of the reservations surveyed have 
rules of evidence incorporated into their codes, and 
most judges saw no need for formal rules. Most courts 
rely upon the NAICJA rules, federal rules, CFR rules, 
or the rules of the state in which the reservation is 
located. Evidence rules are followed loosely unless an 
attorney is in the courtroom, in which case judges tend 
to be more formal in their rulings. Hearsay is admitted 
in all Indian courts surveyed. Judges are of the 
opinion that most knowledge is disseminated through 
hearsay, and that "real-life" methods of testimony 
should not be barred from the courtroom. They str'essed 
that attempts are made to obtain the first person as a 
witness if possible, and that attempts are made to 
verify testimony if introduced through hearsay. ,Judges 
usually admit anything that is relevant to the case. In 
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some court systems with more than one judge, police 
complained that problems are created because every judge 
has his/her own evidence rules, leading to confusion. 
Collection of evidence is done casually with little 
investigative groundwork. In many cases evidence is lost 
or the chain of custody is broken before it reaches the 
cou.rt. 

Expert witnesses are rarely used; no special 
procedures exist for their appearance. Some judges 
prefer that expert testimony be taken in written form 
to avoid complex arguments in court, but this is done 
only if both parties so stipulate. 

As with evidentiary rules, rules of procedure are 
not strictly followed in the courtroom (sometimes because 
there are no rUles). Most judges felt that rules of 
procedure and evidence are needed, but wanted to retain 
the flexibility to apply them as they see fit. 

The use of native language is not mandatory in 
any of the courts surveyed. Several tribes consider it 
customary that the native language be used, but most 
tribes said that native language is used in court only 
by older members who are not fluent in English and who 
wish to explain their thoughts more clearly. When non
Indians, such as attorneys, are present in the Indian 
courts, the use of native language requires interpreta
t i on ~"h i ch slows down proceed i ngs . Severa I judges 
reported that their court reporters do not speak a 
native language and are, therefore, unable to record 
courtroom discussions when native language is being 
used. In these cases tape recordings of the proceedings 
can preserve a record for use in appeals, if necessary. 

Only the larger courts surveyed saw a need for 
full-time interpreters. These courts reported that one 
to four cases per court-day require the services of an 
interpreter. All other courts said interpreters are 
not needed regularly. Either enough people in the court
room speak the native language or interpreters can be 
found and brought in on a temporary basis when the 
need arises. Non-Indians often hire their own interpre
ters. The tribes have not yet faced the problem of a 
demand for a free interpreter by someone claiming a 
denial of rights under the Indian Civil Rights Act 
because they ~annot understand the proceedings or charges 
against them. 

Most tribes now use a tape recorder and a clerk 
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taking shorthand to record court proceedings. A few 
tribes do not have tape recorders, or their tape 
recordi ng systems are inadequate. Other courts use thei r 
tape recording systems only when there is a trial or 
contested case. The records of the courts which use 
short~and vary widely in quality--some are poor, but 
most are adequate to produce verbatim transcripts. 
11inutes and recordings usually are not transcribed 
unless the court1s record is needed for appeal. 

In most instances the court clerk doubles as the 
court reporter. Only the few courts with long courtroom 
hours have a full-time court reporter. Combining the 
court reporter function with another position (clerk or 
secretary) is a cost-saving device that often can be 
used by Indian courts. Recordkeeping systems are 
generally inefficient and unreliable. Three of the 
tribes surVeyed have used consultants to help set up 
efficient recordkeeping systems, and are satisfied with 
the results. Many tribes maintain their records on a 
name basis. Having a defendant1s entire record before 
the court can bias the judge. In most courts the record 
kept of case progress is incomplete and results in 
scheduling and disposition delays. 

On ly two of the courts surveyed render wri tten 
decisions. Two other judges said they prepare written 
decisions when a notice of appeal is filed, 50 there 
will be a record for appellate judges to use. One judge 
said he prepares written decisions in extremely compli
cated cases, but he had no examples of his decisions. 
Several courts prepare written decisions at the appel
late level, but, except for the Navajo Tribe, there was 
no information as to the form of the decisions. The 
Bureau of Indian Affairs recently began an Indian Court 
Reporter and is soliciting opinions from Indian courts, 
but there has been only one issue in a year. The 
American Indian Lawyer Training Program is also consider
ing issuing 'a tribal court supplement for publication of 
Indian court opinions. 

Ex parte contacts and attempts to influence 
judges have been reported as much mgre pervas i Ve in 
Indian courts than in Anglo courts. 6 The reservation 

66 See, e.g., Brakel, supra note 25 at 24-26, 
194. 
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surveys showed that the problem is considered by some 
to be very serious, but that mo=t judges felt it is 
not a large factor in their courts. Only three reser
vations reported a high frequency of ex parte contacts. 
Contacts are made most frequently by litigants· 
families and litigants themselves who want to explain 
the circumstances of a case. Several judges mentioned 
that this is the traditional method of determining 
gui It, and that when tri ba I courts were estab I ished, 
offenders stopped going to the tribal council and start
ed going to the judges. Some people come to the judge 
to ask that a sentence be I ightened or a prosecution be 
deferred, while others vent their frustrations about an 
adverse ruling. All judges said they tel I people who 
come to them that cases' before the court cannot be dis
cussed unless both parties are present, but added that 
it is hard in many cases to determine when a conversation 
is turning to the merits of a case. Judges said that 
the most frustrating influences come from the BIA or 
tribal police officers who, on some reservations, feel 
they have supervisory authority over th~ court, entit
ling them to tell the judge what to do. b7 Most judges 
felt that they could ignore any potentially prejudicial' 
statements. 

Counci I interference was seen as a more serious 
problem, although it was reported only on a few reser
vations. The short terms of some judges, combined with 
the method of reappoi ntment by the counci 1, make some 
judges particularly vulnerable to pressure from tribal 
leaders. On two reservations surveyed the politics are 
very intense and judges are not selected unless they 
are willing to bow to the desires of council members. 
These practices can prevent the hiring of competent 
people. Some judges interviewed said that before they 
took office, council influence in the court was perva
sive, but they accepted the job only on the condition 
that such influence cease. All seemed satisfied with 
the course of events since they assumed office. On 
some reservations council and family influences cannot 
be separated because tribal society is so close knit. 
On one reservation the chief judge intervened personally 
to get his 50n·s case dismissed. 

69. 
67See BIA Task Force Analysis, ;supra note 11 at 

-70-



Only one judge felt the present system of ex 
parte contacts must be changed. That judge is in a 
unique position in that every expenditure the court 
makes, down to pencils and expenses of a jury trial 
(often refused), must be approved by both the law and 
order commi ttee and the full counci 1, leavi ng the judge 
par~icularly susceptible to manipulation by counci 1 
members. 

Indian court proceedings usually include arraign
ments, trials, and sentencing. Formal pre-trial pro
cedures, discovery, hearings, and motions, are rarely 
used, and when they are it is because of attorneys or 
other counsel. Only about one-quarter of the tribes 
surveyed use these devices. The most common motion is 
the motion to dismi~s, which reportedly is misused by 
some advocates. Advocates who have received the AILTP 
training are adept at using varied court procedures. 
Many cases are settled before trial in conferences with 
judges, but the judges usually do not label these func
tions pre-trial procedures or hearings. Under the ICRA 
tribes have great flexibility in dispute resolution, 
and formal, written procedures are not necessary.68 

Release of prisoners pending trial is almost 
universal among the courts surveyed. Reasons given 
were that the crimes prosecuted are not serious, jai Is 
are unlivable, defendants must work, and judges do not 
like to incarcerate people. Those who the judges 
think can be trusted to return to the court are released 
on their own recognizance. Those who carmot be trusted 
or who are not tribal members are required to post bond. 
On most reservations, before being released a non-member 
must obtain the personal guarantee of two tribal members 
that he/she will return to court. Tribal member guaran
tors are liable for the amount of bond if the defendant 
does not appear. When defendants post their bond and 
fail to appear, they are picked up by tribal police and 
jailed unti 1 trial. On other reservations the judge 
merely allows such defendants to forfeit their bail in 
minor cases and cancels the trial. 

Defendants in Indian courts are warned of their 
rights at time of arraignment, as recommended in the 

68Cf . McCurdy v. Steele, 506 F.2d 653 (10th Ci r. 
1974) . 
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NAICJA criminal benchbook. 69 It is hard to tell, in 
some cases, if the defendants really understand what 
is being told them, particularly when they do not under
stand English well or are drunk. Some judges attempt 
to explain rights to defendants who do not appear to 
comprehend them, others do not. Oi'. some reservations 
rights are read on an intermittent and inconsistent 
basis. In one court visited defenjants were not read 
their rights when the judge was unaware of the 
visitor's presence. The next day, when the judge was 
aware, he read defendants their rights as a group, but 
did not check to see that all defendants were present. 
It was, however, the opinion of most of the survey 
teams that defendants receive better protection in 
Indian courts than in nearby state and municipal courts. 
In one instance observed in a nearby non-Indian court, 
the judge fi j·~t asked those who thought they were 
gui lty to step forward, sentenced them, and then read 
the remainder of the defendants their rights. 

One deviation from the Miranda 70 warning was 
noti ced. On fi ve out of the ·twenty-three reservat ions 
surveyed, defendants are not told of their right to a 
jury trial for a criminal offense. 71 Reasons varied 
for not including this right. One judge stated that 
only troublemakers ask for jury trials. Another said 
jury trials are too expensive and that he does not 
want to encourage them. Two judges said jury trials 
are a waste of time and that better justice is received 
before a judge. Nevertheless, at least one federal 
court has ruled that an Indian court defendant is 
entitled to be informed of the right to a jury trial 
and that the ri ght cann·ot be condi tioned on payment of 
a fee. 72 

Theoretically, all tribes allow jury trials in 
criminal cases, but only a third of the courts surveyed 
allow juries in civil cases. Authorization for jury 

69National American Indian Court Judges Ass'n, 
Criminal Court Procedure Benchbook (1976). 

70Mi randa v. Arizona, 384 u.s. 436 (1966). 

7125 U.S.C. §1302 (1970). 

72Low Dog v. Cheyenne River Sioux Tribal Court, 
Civ. No. 69-21C (D. S.D. Mar. 14, 1969). 
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trials is not included in many tribal codes for such 
cases, although one judge allows them under the general 
powers of the court. One judge only allows jury trials 
if the requesting party is represented by an attorney. 
Another judge would al Iowa jury trial, but said he has 
talked-=vcryone who has asked for one out of it. 

Ve1Y few jury trials occur in Indian courts. 
Only two courts reported more than fifty per year; 
five reported more than ten per year; and most reserva
tions reported only one or two, if any. Some people 
said few jury trials take place because defendants do 
not really understand their options. Others said they 
are not used because most defendants plead guilty or feel 
they will get better treatment from a judge, even though 
it appears that convictions by Indian juries are diffi
cult. Prisoners interviewed on several reservations 
said that defendants who ask for juries are perceived 
as troublemakers, and if found guilty, are given harsher 
sentences. 

Almost all courts surveyed require six jurors. 
One judge said he prefers twelve, but it is difficult 
to find twelve people without some interest in the case. 
On one reservation three jurors are allowed if both 
parties agree to it, but it is not known if it has ever 
occurred. Jurors are most often selected from a list 
of people on the tribal rolls supplied by the tribal 
counci I. Few courts have any procedure for challenging 
jurors. Most judges felt challenges should be allowed 
only for cause. Non-Indian and non-member defendants 
argue that they are denied their right to triai by one's 
peers when non-Indians and non-member Indians are 
excluded from juries. Challenges are currently pending 
in federal courts on this issue. One judge mooted the 
issue by changing the procedures to allow non-Indians on 
the jury panel. Most judges said they are willing to 
allow non-Indians on their juries so long as considera
tion of tribal values is not jeopardized. 

Police testimony was generally described as 
leaving much to be desi red. Judges usually have to 
help police officers in their presentation of testimony 
and evidence, and many times cases are dismissed 
because evidence is not properly presented. Some judges 
said that many complaints filed by pol ice result in 
dismissals because they do not state enough facts to 
show commission of an offense. These judges felt more 
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training in court work is needed for police officers. 
Some suggested that joint training sessions should be 
held for judges and police. 

Few of those convicted in Indian courts are 
jailed. On only four of the reservations surveyed 
that supplied answers are 20 percent or more of those 
con'victed incarcerated. It is estimated by several 
judges that 75 to 90 percent of those in jai 1 are 
repeat offenders. Indians comprise a significantly 
higher percentage of off-reservation jail populations 
than population size would signify.73 Non-Indians 
rarely serve time in reservation jai Is. Many judges 
prefer to fine non-Indians instead of using tribal funds 
to pay the cost of their incarceration. 

Fines are the most common punishment imposed by 
Indian courts. In many courts the percentage of cases 
in which fines are imposed runs well above 80 percent. 
One reason incarceration is not used is that many jails 
are not fit for habitation or are overcrowded. Some 
reservations sti 11 impose a "dollars or days" sentence, 
The practice of imprisoning a convict who cannot pay a 
fine has been held'to be in violation of the equal pro
tection clause of the U.S. Constitution. 74 A federal 
court challenge to one Indian court's use of this 
practice was successful in obtaining release of an 
imprisoned defendant. 75 Fines are usually larger for 
repeat offenders. Traditional methods of punishment are 
rarely used by indian courts. 76 Some courts do use 
restiti..ltion, repossession, and doing work for the tribe 
as sentencing alternatives in applicable cases. Most 
tribes have no formal sentencing procedures and sentenc
ing occurs immediately after conviction. 

'13 For a more complete discussion of Indians and 
jai Is, see R. Wi 11 iams, "Corrections and Dispositions," 
unpublished paper prepared for the Long Range Planning 
Project advisory committee (1977) (Appendix 2 to this 
report) . 

74Tate v. Short, 401 U.S. 395 (1971). 

75 1n re Pablo, Clv. No. 72-99 {D. Ariz. July 21, 
1972) . 

76Guidebook I Responses, supra note 18 at 11. 
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All reservations surveyed have some appellate 
process. On several of the reservations surveyed the 
appellate process is not in fact functioning, in that 
the court has not met for a long time or funds never 
have been appropriated for the appellate court. Some 
tribes have appellate systems which do not operate 
according to the provisions of their code or constitu
tion. Several tribes either cannot afford to staff a 
permanent appeals board or their leaders believe that 
the caseload does not justify it. Most reservations 
surveyed have full-time appellate courts avai lable in 
some form. The most common variety is a panel of trial 
judges who were not involved in the lower court deci
sion. Some tribes with small caseloads assemble an 
appeals court of off-reservation judges as needed. 
Several tribes, primari Iy the Pueblos, have the tribal 
council act as the 3ppellate body. When done properly, 
use of the counci I as a judicial body presents no ICRA 
problems. Indeed, the practice is not unlike the British 
use of the House of Lords as the court of last resort. 
On one reservation, however, the tribal president 
appoints three council members to sit on the appeals 
court. They must make a decision within thirty days or 
the defendant is freed. Opportunity for influence 
exists in this system because a counci I member who is a 
relative of the defendant can ask to be on the appeals 
court, refuse to meet within thirty days, and thereby 
cause release of the defendant. 

There are some courts with large caseloads and 
permanent appeals courts. Others provide for one per
manent appellate judge joined by two lower court 
judges. More than ten appeals in a year were reported 
by only the Navajos (80-100) and the Oglala Sioux (loa). 
Only seven other tribes surveyed reported more than one 
appeal in the last year; most rep~rted no appeals. The 
primary reason given for the lack of appeals was that 
Indian defendants tend to accept their guilt, and they do 
not try to avoid conviction on technical grounds. How
ever, it appears that many tribal members do not under
stand the appellate court as a remedy available to them. 
Most tribal appellate courts allow only for review on 
the trial court's record, although several allow oral 
argument and accept evidence discovered since the trial. 
Several appellate courts allow a choice between trial 
de novo or review on the record. Most judges prefer 
review limited to the record. Usually a trial transcript 
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is the record at the appellate level, and a tape record
ing is almost always made of appellate proceedings. 

Most people on the reservations surveyed do not 
perceive recourse to federal courts as a means of review
ing Indian court judgments. Only five of the twenty
three tribes surveyed reported any appeals to federal 
courts, and only two tribes reported more than one case. 
Judges interviewed said the concept of federal review is 
too new and too complicated for most tribal members who 
are only starting to understand the avenues of relief 
available to them under the Indian Civil Rights Act. 
Most people expect the number of appeals to increase 
dramatically in the future. 

Overall, appellate tribal courts have been ignored 
in court planning and budgeting. The paucity of appeals 
masks the problem, yet is itself the result of inade
quate appellate procedures. As more people become aware 
of their rights, viable ?ppellate processes will become 
a necessity.77 If they are not available, aggrieved 
litigants are more likely to resort to federal courts. 
Lack of a working appellate system invites federal courts 
to look beyond provisions for appeal in the code or 
constitution in determining whether such a process 
effectively exists, as they are checking for exhaustion 
of tribal remedies in Indian Civil Rights Act cases. 78 
Moreover, one federal court has termed appeal a "right" 
for criminal defendants, of which they must be informed 
under the ICRA.79 To avert ICRA problems, the Juris
diction Task Force of the American Indian Policy Review 
Commission strongly recommended that Congress provide 8 
funding for tribes to develop appellate court systems. 0 

77See M. Gonzalez, "Problems Which Prevent 
Tribal Appellate Court Viability," unpublish~d paper 
prepared for the Long Range Planning Project advisory 
committee (1977) (Appendix 2 to this report). 

785ee , e.g., Wounded Knee v. Andera, supra note 
44; Two Hawk v~osebud Sioux Tribe, supra note 44. 

79 Low Dog v. Cheyenne River Sioux Tribal Court, 
supra note 72. 

----- 80AIPRC Jurisdiction Report, supra note 25 at 
149. 
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Treatment has been discussed above in terms of 
faci lities and support personnel. Only in the past few 
years have Indian courts begun to use the treatment 
services available to them, and to refer defendants for 
treatment in lieu of fine or incarceration. This is still 
regarded as a novel process by most Indian court judges. 
Tribes vary tremendously in their capacity to handle 
treatment cases, and judges vary· in their willingness 
and ability to use treatment services. Referral pro
cedures are not formalized in any of the courts. Com
mon ly, pri soners are referred for treatment on the 
condition that if they leave before treatment is suc
cessfully completed, they will have to serve a jail 
term. All judges interviewed thought expanded treatment 
services should be a high priority budget item and that 
use of treatment should be expanded as an alternative. 
Some judges thought that being put in jail is the best 
medicine for some people, especially alcohol offenders. 

Juvenile rehabi litation shows the most serious 
deficiency. None of the reservations surveyed offer 
complete services to juveniles. Juvenile services in 
the form of detention centers, foster homes, group homes, 
community centers, and diversion programs are lacking 
on most reservations studied. 81 On over half the 
reservations surveyed, juveniles are incarcerated with 
adult prisoners. This occurs either because there are 
no juvenile detention facilities, or because facilities 
are overcrowded. The most common "juveni Ie detention 
facility" consists of a separate cell in the adult 
detention faci Jity. 

Many juveniles must be sent off-reservation to 
obtain needed treatment because no supervision or 
facilities exist on-reservation. Tribes interviewed 
said this practice is very distressing for them because 
the juveniles lose cultural identify and community 
support in their rehabilitation efforts. Many times 
juveniles sent to non-Indian reform schools come back 
to the reservation more hardened than when they were 
committed. People interviewed stated that the youth 
is the tribe's most valuable resource and that it needs 
better protection than off-reservation Anglo treatment 
affords. 

81See American Indian Law Center, New Approaches 
to Juveni~Justice (1977). 
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On some reservations under Public Law 280, the 
state has jurisdiction over juveniles, but the affected 
tribes favor retrocession of jurisdiction. Juveniles, 
knowi ng the tri be has no authori ty over them, lose 
respect for tribal law enforcement. 

Inadequate courtroom facilities often make 
closed sessions for juveniles impossible. When closed 
sessions are held, they occur most often in the judge's 
office. Dispositions of juvenile cases are limited by 
a lack of juvenile probation officers. The AILTP 
reported that in 1976 only 16 percent of the tribes 
surveyed had juvenile officers and only 38 percent 
operated separate juvenile courts. 82 On many reserva
tions there is no juvenile code and juveniles arc 
treated

8
as adults when they enter the criminal justice 

system. 3 

All reservations reported that adult and juvenile 
alcoholism is the major cause of crime and cases before 
Indian courts. As reported earlier in this chapter, 
alcohol accounts for perhaps 90 percent of all cases in 
Indian courts,84 and several courts visited maintained 
that alcohol is a factor in every case. Indeed, most 
people thought that high reservation crime rates would 
be more in line with off-reservation rates if the 
alcohol problem could be abated. However, the judges 
interviewed reacted strongly to decriminalizing alcohol 
as an alternative becau~e, at present, they felt the 
court is the on ly method ava i 1 ab 1 e for "rehab iIi tat i ngll 
offenders. If adequate facilities and personnel were 
provided by the federal government, judges would feel 
easier about diverting alcohol cases from the criminal 
justice system. There are few cases at present in the 
Indian court system that do not deserve referral to 
some treatment program, alcohol or otherwise. 

The Bureau of Indian Affairs (BIA) anJ the Indian. 
Health Service (IHS) provide most services available in 

82 AILTP Report, supra .note 4 at app. C-7- c-8. 

83See T. Stiffar~uvenile Law and Indian 
Court Training Needs," unpublished paper prepared for 
the Long Range Planning Project advisory committee (1977) 
(Appendix 2 to this report). 

84 See ch. 2, supra at 46. 
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the treatment area. The BIA usually has social workers 
stationed on each reservation, and the IHS provides 
mental health and alcohol ism counselling. Evaluations 
of program adequacy vary with each reservation. On 
several reservations no federal services are available. 
Persons interviewed expressed the view that treatment 
services should be under tribal or court control, but 
did not want to see federal services discontinued. 

The overwhelming opinion on reservations surveyed 
was that non-Indians receive fair treatment in Indian 
courts while Indians receive biased treatment in non
Indian courts. The treatment of Indians in non-Indian 
courts varies to a large degree, but fair treatment seems 
to depend more upon the personality of the judge involved 
rather than upon any legal foundation. Although Indians 
were the majority of those interviewed during the reser
vation surveys, attempts were also made to ascertain 
opinions of non-Indians living on the reservation or in 
nearby communities. The only serious bias against non
Indians discovered in Indian courts was that several 
Indian judges consider non-Indians as the biggest source 
of revenue for the courts, and so fine them heavily 
rather than sentencing them to jail. Informants were 
evenly split on whether or not they thought non-Indians 
try to avoid coming before the tribal court if possible. 

Many tribes reported that the Indian Civil Rights 
Act has had little effect on their court procedures. 
The major change in some courts is that proceedings 
have become more formal and sophisticated or, in the 
words of some respondents, Anglicized. Judges believed 
that tradition has played a smaller role in court 
proceedings since passage of the Act. The requirement 
of hiring a prosecutor has had the greatest impact on 
court operations resulting from the leRA. Some tribal 
codes and rules of court procedure have been modified 
to reflect the requirements of the Act, but most judges 
said they were already complying when it was passed. 
Judges felt that more training in the ICRA is the most 
effective way of insuring court compliance with the 
terms of the Act. The main ICRA issue of concern to 
judges is possible abrogation of tribal sovereign 
immunity by impl ication. 85 Many judges thought it 

85See Loncassion v. Leekity, 334 F.Supp. 370, 
373 (D. N~ 1971). 
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erroneous to interpret the Act as waiving their immunity 
from suit. 

Relationships with Other Jurisdictions 

Tribal court relationships with surrounding ju§~s
dictions are of serious concern to most Indian tribes 
(see Chapter I, Current Issues). Only two states give 
full faith and credit to tribal judgments. 87 Several 
tribes reported agreements with surrounding jurisdictions 
for recognition of judgments, 'but documents were unavail
able for inspection and it was difficult to tell whether 
such agreements were actually written and signed. 

SI ightly more than half the reservations surveyed 
stated that'surrounding jurisdictions do not recognize 
tribal court judgments. Where tribal judgments ~re 
recognized, it is on the basis of comity, is limited to 
specific counties, is not granted by the state, and is 
limited to family matters, such as adoption, child 
custody, and divorce. States which recognize tribal 
judgments usually do so informally and inconsistently. 
Agreements for recognition of judgments are reportedly 
one-sided in effect. Tribal courts enforce many more 
non-Indian court judgments than vice versa, and tribes 
tend to enforce a wider range of judgments, extending 
well beyond the domestic relations tribal decrees which 
the non-Indian courts are most comfortable enforcing. 

Relationships with surrounding counties depend 
on the individuals involved. In white backlash country, 
non-Indian judges, especially those who are elected, 
tend to refuse to recognize Indian court judgments. 
Many non-Indian judges thought that non-lawyer Indians 
are not qualified to act as judges. Those judges who 
do enforce Indian court judgments usually are in regul~r 
contact with Indians. The most common excuses given for 

86See American Indian Lawyer Training Program, 
Inc., Issues in Mutual ity (1976). See also M. West, 
"Reciprocity Issues for Tribal Courts,11 unpubl ished 
paper prepared for the Long Range Planning Project 
advisory committee (1977) (Appendix 2 to this report). 

87See Jim v. CIT Financial Services Corp., 87 
N.M. 362,533 P.2d 751 (1975); In re Lynchls Estate, 
92 Ariz. 354, 377 P.2d 199 (1962). 
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refusing full faith and credit for Indian court judgments 
were that the Indian courts are not courts of record and 
that Indian tribes do not merit the extension of full 
faith and credit. Some non-Indian judges do not recog
nize tribal judgments because Indian court jurisdiction 
i s so 1 i m i ted. 

There are few tribal ordinances authorizing 
reciprocity in recognition of judgments. Most Indian 
courts enforce judgments even though the arrangement is 
one-sided, and few question the judgments they are asked 
to enforce. Some tribes refuse to enforce non-Indian 
judgments unless there is a reciprocal agreement with the 
jurisdiction requesting enforcement. Other courts hold 
hearings to determine whether a non-Indian judgment 
conflicts with tribal values, and whether the Indian 
defendant had an adequate chance to defend him/herself 
before they wi 11 recognize the judgment. Most Judgments 
sought to be enforced on reservations are creditor claim 
judgments. 

Thete is not much recent information available 
on recognitio;", of tribal court judgments by federal 
courts. The recent trend under the Indian Civil Rights 
Act is for federal courts to defer to Indian courts, at 
least to the extent of insisting upon an exhaustion of 
tribal remedies. 88 

There is much more interaction between Indian and 
non-Indian law enforcement agencies than between courts. 
Almost all reservations have some form of agreement 
with surrounding jurisdictions regarding cross-deputization 
of officers, service of process, del ivery of instruments 
and investigation of offenses. These arrangements are 
considered necessary for effective law enforcement on 
and around Indian reservations. Almost all cross
deputization agreements are informal, but a few reserva
tions have formal agreements. They are usually reciprocal. 

Agreements can be limited to specific functions. 
Some provide merely that Indian police will escort non
Indian offenders to the border of the reservation and 
turn them over to non-Indian police, and that non-Indian 
police will reciprocate with off-reservation Indian 
offenders. Other agreements permit state and county 

88See , e.g., O'Neal v. Cheyenne River Sioux 
Tribe, supra note 21. 
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police to patrol the reservation and cite Indian 
offenders to tribal court and non-Indian offenders to 
state court. On one reservation the state cites all 
offenders found on the reservation into tribal court. 
As ~'ith other reciprocal arrangements, agreements can 
be frustrated by non-Indian animosities. The non-Indian 
backlash movement in Montana has resulted in one cross
deputization agreement being withdrawn. 89 

Relations with other jurisdictions vary immensely. 
On one reservation the county has refused to accept the 
fact that jurisdiction was retroceded to the tribe and 
federal government, and it continues to patrol the 
reservation against tribal wishes and without involving 
the tribal court. On another reservation a state pol ice 
officer 1 ives on the reservation by tribal request, uses 
tribal police facil ities, and assists the tribe as much 
as possible. He believes that justice is better in the 
tribal court than in nearby state and county courts. 
Those jurisdictions that have cooperated have found that 
law enforcement is easier and crime is reduced. Those 
that do not have agreements said crime prevention is 
more difficult and a feel ing of lawlessness is more 
pervasive. 

Tribes cooperate with states and counties to a 
fair degree for treatment and incarceration if facil ities 
are not adequate on the reservation. There is some 
cooperation in investigation with other jurisdictions. 
But some states and counties will have nothing to do with 
tribes and their courts. There is generally good 
cooperation between the BIA police and special officers 
and the tribal police. 

About half the tribes surveyed have extradition 
agreements with other jurisdictions; only two ha~e 
formal agreements. All tribes surveyed said their 
agreements are reciprocal, but there was not one instance 
cited in which an Indian or non-Indian have been 
extradited to the reservation. A few tribes said 
agreements have the same effect as state jurisdiction 
over the reservation: Indians are arrested and tried 
by state authorities. Few tribes hold a hearing on an 
extradition request; most requests are approved 

89See AIPRC Jurisdiction Report, supra note 25 
at 128. 
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automatically. One tribe has a comprehensive hearing 
process under which the judge determines that the extra
dition request is for the proper person, and that the 
judgment sought is fair and in agreement with tribal 
policy. Denials of extradition requests may be appealed 
to the appeals court, and then to the tribal council 
which can deny the request on political grounds. Extra
dition is granted only if the other jurisdiction 
reciprocally agrees to extradite to the tribe when 
requested. 

The number of extraditions is few. Only a hand
ful of tribes reported more than five requests a year, 
and only one reported more than ten (25). Most judges 
thought that extradition is an important function, eVen 
though extradition agreements have so far been one-sided. 
Judges felt that power of extradition helps protect the 
tribes' sovereignty. The judges also believed Indian 
prisoners should serve their time on the reservation in 
order to preserve cultural identity. A few reservations 
already have informal agreements with surrounding juris
dictions for exchange of prisoners. 

Prosecution and investigation of crimes on 
reservations where states (Public law 280 jurisdictions) 
and the federal government (all reservations for major 
crimes) have a mandatory duty to provide such services 
IS a sore point among Indian tribes. Performance of 
these duties is almost universally considered inade
quate. 90 The only tribe visited which said that federal 
enforcement is adequate is so isolated and close knit 
that serious crimes are almost non-existent. FBI 
investigations of serious crimes are exceedingly slow, 
sometimes a matter of several days. Ev!dence often is 
destroyed or lost before investigators arrive. The 
confusing morass of overlapping tribal, state, and 
federal jurisdictions causes inefficiency and competition 
among law enforcement agencies and prevents effective 
investigation, leading to lack of prosecution by 
responsible authorities. 

90For a more complete discussion of this issue, 
see J. Myers, "Law Enforcement on Indian Re:;ervations,1I 
unpublished paper prepared for the long Range Planning 
Project advisory committee (1977) (Appendix l to this 
report) . 
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Many people believe that the U.S. Attorney 
attempts to avoid prosecutions involving Indians or 
Indian reservations. Cases are frequently declined, and 
on most reservations many persons known to have committed 
major crimes are a~ large in the community. Because 
tribal members know persons can commit serious crimes 
with impunity, they fear for their own safety. And 
respect for tribal courts is, diminished because tribal 
members hold the courts responsible for not taking 
act i,on. 

At a recent NTCA-NAICJA conference on the Indian 
judiciary in Albuquerque, New Mexico, an assistant U.S. 
Attorney stated that crimes such as burglary and larceny 
are being left to tribal courts as part of the federal 
pol icy of self-determination. But tribes including the 
crimes of burglary and larceny in their codes have not 
received approval for the codes from the Secretary of 
the Interior, apparently because of a policy that the 
federal government should have exclusive jurisdiction 
over major crimes. Several U.S. Attorneys cited dis
tance as the reason more crime~ are not investigated 
and prosec~red. Other reasons are discussed in 
Chapter I. 

There is I ittle coordination of investigations 
between the FBI and tribal pol ice. It is the prevail ing 
opinion among many tribal leaders that whether or not 
the investigation of a crime will be diligent depends 
upon the pol itical visibil ity of a case and the race of 
the victim. One respondent stated that it takes more 
than one bullet hole before the FBI will sayan Indian 
died of other than natural causes. Estimates of the 
percentage of major crimes which are Ilotinvestigated 
by the FBI or prosecuted by the U.S. Attorney's office 
range from 50 to 90 percent. While cautioning about 
the accuracy of the data, the Department of Justice 
reports that the declination rate is about 75 percent 
for both Indian and non-Indian cases. 92 Some tribes 
said they hesitate to prosecute major crimes or lesser 
included offenses because it may prevent possible 
federal prosecution. Major crime enforcement by tribes 
usually means assisting the federal government rather 
than applying federal law in the tribal court. 

91 Ch . I, supra at 33. 

92Justice Task Force Report, supra note 24 at 46. 
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Many tribal codes give the tribal judge discretion 
to apply laws from other jurisdictions. State law is 
used frequently. Most tribes apply state traffic laws. 
Some have incorporated state traffic laws into their 
tribal codes. Since much traffic on reservations is 
by non-Indians, and since most tribes require a state 
driver's license and state license plates, it is conven
ient to apply state traffic laws. The next most popular 
state laws app1 ied on reservations are probate laws. In 
at least one case a tribe's use of some state laws has 
led a federal court to assume that state laws are the 
laws of the tribe. 93 

Very few state courts apply relevant tribal law 
in Indian cases, even in Public Law 280 states where the 
practice is specifically authorized by federal 1aw. 94 
Some states will enforce tribal judgments, but will not 
apply tribal laws. Contrary to some reports, Indians 
on most reservations seem to have little or no problem 
obtaining credit from nearby merchants caused by juris
dictional problems which might prevent collection of 
debts or enforcement of judgments. Most merchants said 
they have no hesitation about enforcing judgments in 
tribal courts. 95 Some said their profits are high 
enough to take chances on payments. Young people take 
advantage of credit arrangements more than older Indians. 
Many older Indians continue payments on contracts they 
have been advised are illegal, as in cases where usurious 
interest is charged. 

General Evaluation of Indian Courts 

Visitors to Indian courts had the general impres
sion that they perform well and are comparable to nearby 
municipal and rural state courts. The primary constraints 
in achieving a high standard of judicial excellence are 
reportedly lack of training and inadequate personnel and 
facilities. Five of the twenty-three tribes surveyed 
complained that their courts were confused and 

note 

25 at 

93Wippert v. Burlington Norther, Inc., supra 
20. 

9428 U.S.C. §1360 (1970). 

95Accord, AIPRC Jurisdiction Report, s~Rra note 
126. 
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inefficient. These problems were blamed on intra
tribal politics or newness of th~ courts. 

Success of Indian courts today is attributed 
primarily to the judges. Visitors to the courts were 
impressed by the judges' dedication, notwithstanding 
negative factors--law pay, tribal pol itics, and inade
quate personnel, facilities, and training. Most judges 
said they are doing as good a job as conditions permit, 
and thought they easily could improve their courts if 
conditions were improved. Some judges felt that a more 
coherent body of law for Indians needs to be developed~ 
that tribal codes should incorporate Indian values 
while maintaining some national uniformity; and that a 
body of "Indian common law" should be developed, so that 
non-Indian law will not have to be applied in cases 
where there is no relevant tribal law. 

Tribal councils need better education in the role 
of Indian courts. On about half the reservations sur
veyed, the courts are still considered subordinate arms 
of the tribal government. However, supp~rt for courts is 
increasing, and many judges stated thar tribal govern
ment officials have begun to real ize that the tribal court 
ultimately defends the tribe's sovereignty. Some tribal 
councils have raised the priority of their courts in 
tribal budgets. All council members interviewed 
supported the idea of more judicial training. Establish
ment of Indian courts is still a recent phenomenon for 
many tribes; thus, they have only begun to assimilate 
the court into the workings of tribal government. Joint 
training sessions between council members and judges 
and increased community education are seen as methods to 
rectify the lack of knowledge about the court's functions. 
Information concerning the court's place in tribal 
government is also needed by the general tribal popula
tion. 

Non-Indian judges generally had a good opinion 
of nearby Indian courts and judges. Some said they have 
an excellent working relationship with Indian judges 
and have the highest respect for them and the job they 
do; others felt that Indian judges are not as good as 
Anglo judges and are not entitled to full faith and 
credit. Most prisoners interviewed thought they were 
dealt with fa:rly, although some bel ieved that influence 
plays a part in the court or that at times the judge 
harasses defendants unnecessarily. 
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Tribal members' opinions of their courts varied 
widely, usually depending on whether they see cOUrts 
as part of the tribal society or as alien institUtions. 
Most attorneys thought the courts do an adequate job 
with the resources available, but that jurisdictIon needs 
to be clarified and facilities need to be improved. All 
cited the need for increased training. Most respondents 
felt that the NAICJA training has provided a good start 
for judges, but must be expanded and changed in order 
to meet the changing needs of the judges. 

Generally, judges are well respected in the tribal 
community. There are no allegations of major corruption 
of judges, and only a few tribes reported any incidence 
of significant improper influence. Physical needs such 
as facilities, equipment, and personnel were identified 
in the reservation surveys. The use of attorneys is 
considered unnecessary. Jurisdiction should be increased 
if possible. The position of the court in tribal 
society needs to be improved. Administration of the 
courts should be better. Most court visitors saw the 
court striving to take a more important role in the 
community in the future, and expected improvements to 
follow availabil ity of more funds and training. Most 
concluded that, so long as continued efforts are made 
for imprOVement, the future of the courts will be 
bright. 

-87-



Chapter-3 

Stre~gths and 
WeaI<nesses of 
Indian Courts 

So far, this report has reviewed the legal 
status of Indian courts and assessed their present 
operational capabil ities. This information leads to 
certain conclusions about the strengths and weaknesses of 
the Indian court system. The areas of strengths and 

. weaknesses identified here have guided the Long Range 
Planning Project in developing its program for Indian 
courts which is discussed in Chapter 5. 

Major· Strengths 

Deference by Federal Courts 

The authority and importance of Indian courts have 
increased tremendously in recent years. This is partly 
because federal courts are beginning to recognize the 
authority of India~ courts over most matters arising in 
Indian country. This trend began in 1959 with the 
Supreme Court1s insistence that actions by state govern
ments not interfere with the authority of tribal courts. 1 
In recent cases brought by tribal members against tribal 
governments, the federal courts have deferred to the 
judgment of Indian courts, thus requiring an exhaustion 
of tribal remedies before redress may be sought in the 
federal system. 2 The Supreme Court has ruled that, 
even in Public Law 280 states, Indian tribes have basic 
regulatory authority over activities on the reservation, 

\.Jilliams v. Lee, 358 U.S. 217 (1959). 

20'Neal v. Cheyenne River Sioux Tribe, 582 F.2d 
1140 (8th Cir. 1973). 
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precluding action by the state. 3 The Ninth Circuit 
Court of Appeals has held that, where Indian tribes 
have off-reservation treaty rights, the authority of 
their law enforcement and tribal courts extends outside 
the reservation to those areas where the rights eXist. 4 
And the Supreme Court has recently upheld the authority 
of triba~ governments to enforce laws as delegated by 
Congress, basing its decision in part upon the inherent 
authority of the tribes over their members and terri
tory.5 

Federal judicial deference means that Indian 
courts must respond to demands for interpretations of 
tribal law, review of administrative decisions, and 
determinations of the legiti~acy of specific tribal 
actions. Consequently, more judicial business is indi
cated; fair and efficient procedures are required. And 
the impact of Indian decisions is greater. 

QUick Access to a Fair Forum 

Most Indian reservations are .located in rural 
areas, far from federal ,and state.courts. When county 
courts and justice courts are nearby, they are usually 
in border towns where hostil ity toward )ndians may run 
high and sympathy for Indian values may be lacking. 
Thus, Indian courts located on reservations have the 
advantages of being convenient to the persons who will 
use them and the most I ikely forums to do justice In 
specific situations. Dispute resolution and redress 
of anti-social acts can be quickly accompl ished. Most 
important, Indian values are best understood and trans
lated into legal principles and remedies by Indian 
courts and judges. Although Indian justice as \tie know 
it today is generally not based on Indian tradition, a 
great potential exists for reinstil1 ing Indian values 
into the administration and substance of Indian court 
functions. 

3Bryan v. Itasca County, 426 U.S. 373 (1976). 

4Settler v. Lameer, 507 F.2d 231 (9th Cir. 1974); 
United States v. Washington, 520 F.2d 676 (9th Cir. 
1975), cert. denied, 419 U.S. 1032 (1976). 

5United States v. Mazurie, 419 U.S. 544 (1975). 
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Fairness in Indian courts is assured by the Indian 
Civil Rights Act. 6 Habeas corpus review of Indian court 
decisions in federal court provides a check on decIsions 
which may conflict with rights secured under the Act. 7 

Growing Support by federal 
Agencies, Tribal Leaders 
and Organizations 

Indian courts draw strength from the fact that in 
recent years support for them has gl"bwri. Indian tribal 
leaders are showing an increased awai~riess and under
standing of the importance of Indian courts in a tribal 
structure--that the courts are the means by which tribal 
legislation and decisions are applied. The National 
Tribal Chairmen's Assoc.iation has begun to recogn'i'ze 
the need for cooperation and a better working relation
ship between tribal leaders and the Indian judiciary, 
as demonstrated by its conference on the Indian judiciary 
held November 15-17, 1977 in Albuquerque, New Mexico. 
That conference resuited in the adoption of a position 
paper forcefully supporting the independence of Indian 
courts and acknowledging that the Indian judiciary has 
a status which is co-equal with other branches of tribal 
government.~ The NTCA conference also urgea provision 
of the resources needed to realize the fullest potential 
of the tribal judiciary. 

Indian organizations are making.a new and 
strengthened commitment to growth and improvement of 
Indian courts. Most notably, the NAICJA operates a 
training program which has reached most Indian judges 
in the country. The NAICJA also has undertaken this . 
Long Range Planning Project with the financial and motal 
support of the BIA. And it has instituted a new court 
clerk training program, funded by the Department of 
Labor. These and other activities have been essential 
to the growth of competency, effectiveness, and effi
ciency in Indian courts, as well as the ability to 
exchange information among court judges ·through~u~ the 
nation. The AILTP has designed and begun a training 

625 U.S.C. §1302. 

725 U.S.C. §1303. 
8National Tribal Chairmen's Association, Position 

Paper adopted at judiciary conference (Nov:" 17, 1977). 
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program of developing paralegal defenders and prosecutors 
for Indian courts. It has also compiled a useful report 
of its survey of tribal courts entitled Indian Self
Determination and the Role of Tribal Courts under a con
tract with the BIA. That report has been cited repeat
edly and relied upon heavily in the preparation of this 
report. The NTCA, as indicated above, has begun to 
address the need for cooperation and communication 
between Indian judges and tribal leaders. The American 
Indian Law Center has assisted Indian courts through 
cooperation in a project with the NAICJA for improving 
on-reservation juvenile justice and the preparation of 
a handbook for tribal clerks and administrators. 

Federal support for Indian courts, especially by 
the Bureau of Indian Affairs and the Law Enforcement 
Assistance Administration, is shown by dramatically 
increased financial support for Indian courts and court 
related projects. The following tables summarize the 
extent and growth of the BIA and the LEAA assistance 
to Indian courts in recent years. 

Bureau of Indian Affairs Budget for 
Indian Law Enforcement and Courts9 

1968 
1969 
1970 
1971 
1972 
1973 
1974 
1975 
1976 
1977 

$ 3,000,000 
4,100,000 
5, 100,000 
5,900,000 
7,300,000 
8,300,000 

11,800,000 
9,871 ,000 

27,500,000 
28,681,000 

9prior to 1976 the BIA support program for tribal 
courts was located in the Law Enforcement Division. In 
1976 this responsibility was given higher priority and 
as a result the BIA established a separate Judicial 
Services Division. In 1976 and 1977 $3 million out of 
the total budgets for each year was earmarked for Indian 
courts. 
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Law Enforcement Assistance Adminis
tration Support of Indian Courts 

1973 
1974 
1975 
1976 
1977 

$ 344,783 
403,843 
505,560 
626,676 
497,004 (incomplete) 

The agencies' motivation to request funds and the 
congressional response both should be guided by the 
government's trustee obligation to the tribes to maintain 
law and order on the reservations. Further, Indian courts 
have greater needs largely as a consequence of congres
sionally imposed requirements, principally those in the 
Indian Civil Rights Act. These reasons support the 
tribes' claims on the government for programs ~nd funding 
sufficient to meet current needs. 

The Bureau ot Indian Affairs' policy permits 
tribes to allocate federal funds available to thenl accnrd
ing to budget priorities determined by the tribes them· 
selves. A awakening tribal awareness of the importance 
of Indian courts has been reflected in recent tribal 
budgets submitted to the Bureau of Indian Affairs. As a 
result, the fiscal 1979 BIA budget includes an increase 
of 36 percent for courts over the fiscal 1978 budget--
the greatest increase in any item in the budget. 

The dedication of federal officials and agencies 
to the betterment of Indian courts is an important 
asset. Administrators of federal programs for Indian 
courts within the BIA and the LEAA have demonstrated 
interest in and devotion to the ideal that those courts 
should be strengthened and assisted. This is evidenced 
by their willingness to press for increased assistance 
and funding within their own agencies, their attendance 
at meetings and other gatherings concerned with the 
Indian judiciary, and by their good working relationships 
with the NAICJA and other organizations working for 
improvement of Indian court systems. This report calls 
upon the federal officials and agencies which have 
expressed interest in Indian courts to coordinate their 
efforts and to take swift and definitive action to an 
unprecedented degree. Thus, the extent of the federal 
commitment will soon be revealed. 
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Ability to Bridge the Gap 
Between Law and Indian 
Culture 

Indian court,; can become effective bastions of 
Indian cultural maintenance under the guidance of tribal 
judges and leaders who understand the promise of the 
Indian judicial system. As the agents of another system 
and culture, non-Indian courts are destined to be viewed 
as alien. But decisions of Indian courts have the 
potential of being respected as the true law of Indians. 
That potential has not been realized, but its very 
existence is a strength of Indian judicial systems. 

Dedicated Judiciary 

The dedication of Indian judges is one of the 
most obvi,ous strengths of Indian courts. Judges in the 
non-Indian system are rewarded in terms of prestige, 
respect, and, although some disagree, fair compensation, 
benefits, and retirement provisions. Many judges also 
are assured tenure and freedom from political meddling. 
But the Indian judge enjoys no such luxuries. Because 
some judges are still seen as agents of the federal 
government, they are often treated disrespectfully by 
tribal leaders who may not appreciate the importance 
of the judge's role in tribal government. Indian judges 
rarely get adequate pay, and the surveys revealed no 
retirement or other appreciable benefits for them. 
Indian judges' tenure is uncertain and frequently their 
official orders and judgments are not enforced or 
obeyed. Nevertheless, they have shown a will ingness to 
do their thankless jobs fairly and diligently. 

There are few known instances of dishonesty or 
malfeasance by Indian judges. Virtually all judges In 
office are zealous in their desire to improve their 
competency and abilities. This is shown by their 
attendance at training sessions conducted by the NAICJA, 
by their seeking help from the NAICJA instructors and 
others, and by their reading of extensive literature 
which the NAICJA makes available. Judges often work at 
a financial sacrifice, usually accompanied by risk, 
such as vandalism to personal property and threat of 
physical injury. 

In the final analysis, the greatest potential 
of Indian courts lies with the judiciary. What it lacks 
in formal education, it makes up in a dedicated and 
serious approach to its work. 
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Weaknesses 

The Long Range Planning Project intentionally 
has emphasized finding the weaknesses and needs of Indian 
courts. The primary objective has been to find and 
recommend ways of satisfying Indian court needs and 
dealing with their problems. 

Susceptibility to Political 
Influence 

An important precept of Anglo justice is inde
pendence of the judiciary. Indian judges are often 
appointed by tribal governments and serve at the plea
sure of elected leaders. Because terms are usually 
short, a judge rarely is secure in his/her position. 
Nevertheless, most judges interviewed for the Long Range 
Planning Project favored appointment as the best method 
of judicial selection. On reservations where judges are 
selected in a contested election, the process can 
become a popularity contest. 

Complaints of political interference abound. 
There have been repeated instances of tribal leaders 
putting pressure upon an Indian court judge to rule 
a certain way, under an implied threat that the judge 
must comply or lose his/her job. Impeachments and 
recalls of judges are frequent. Such extreme ~ctions 
are rare in non-Indian systems. There, individuals are 
elevated beyond their personal status to a position of 
respect; even when they make highly unpopular decisions, 
they are seldom targets for removal from office on that 
basis alone. The different treatment Indian judges 
receive is perhaps a by-product of Indians' seeing them 
as part of a political system, rather than as independent 
officers charged with application and interpretation of 
the law. 

The political susceptibility of judges in Indian 
courts can be checked in several ways. Revised pro
cedures for judicial selection, tenure, and removal are 
found in the Model Standards for Indian Judicial Systems, 
parts V-A, C, and D, Chapter 4. A commitment to high 
standards of independence for the judiciary must be made 
by both judges and tribal leaders, and a code of ethics 
adopted. See Model Standards for Indian JUdicial 
Systems, parts V-F and G, Chapter 4. Programs of 
community education can improve attitudes of people in 
the Indian co~munity and promote a better understanding 



; -

of the role of the Indian judiciary. See recommenda
tion concerning community relations and education in 
Chapter 5. If the Indian judiciary incorporates more 
concepts of Indian traditional justice and locally held 
values, rather than automatically replicating non-Indian 
systems, it should increase overall respect for the 
Indian judiciary. A discussion of the absence of custom 
and tradition appears later in this chapter. 

Summary Justice 

Arrests on Indian reservations r~sult in an 
astoundingly high rate of guilty pleas. Perhaps this 

-stems in part from Indians l traditional hesitation to 
contest charges ma~~ by law officer~ in an adversary 
ih:'Oceeding; or it maY;,Jndicate' a feei iog that it is 
impossible to prevail against lIthe sys"cem. 11 

A more likely reason for the disposition of 
virtually all cases in Indian courts by guilty pleas is 
the fact that they are not well equipped to conduct 
adversary proceedings. There are few defenders available 
to defendants in Indian courts. Even the defendant 
who has the means to hire an attorney or other counsel 
may have difficulty finding one who is adequately trained 
and will ing to practice in tribal court. The problem 
is much more severe for indigents. The indian Civil 
Rights Act guarantees a right to counsel only at the 
defendantls expense. 10 Only a handful of tribes 
voluntarily provide defense counsel free of charge to 
indigents. 

An absence of prosecutors also impacts a 
defendantls ability to have a full and fair review of 
the charges made in many indian courts. One federal 
court has ruled that it is improper for a judge to play 
the role of prosecutor. I I Not only is it improper under 
modern standards of due process to have a judge act as 
both decision maker and prosecutor, but it deprives a 
defendant of some of the subtler benefits of a prose
cutor. In other courts typically a prosecutor has 

10 25 U.S.C. §1302(6). Tom v. Sutton. 533 F.2d 
1101 (9th Cir. 1976). 

11Wounded Knee v. Andera, 416 F.2d 1236 (D. 
S.D. 1976). 
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determined whether the case has merit and whether there 
appears to be sufficient evidence to prove criminal 
charges. Further, the presence of a prosecutor offers 
the possibility that multiple charges will be pared down 
to a particular charge suited to the situation and that 
lesser included offenses will be charged where they are 
more appropriate. The ability to plea bargain has become 
an "essential" and "hig?~y desirable part" of criminal 
justice administration. When that element is removed, 
a defendant must rely upon the charging police officer 
or the judge to prevent or corre~t overcharging. 

A 90 percent rate of guilty pleas in Indian courts 
is not greatly different from the rate prevailing for 
misdemeanants in large urban areas, but by the time a 
plea is made in an urban court, the defendant has had 
benefit of prosecutorial review and possibly plea bar
gaining. In any- event it is unusual for rural courts 
tD dispose of such a high number of cases without trial 
or some adversary contest. The advantage of courts in 
small communities is that they are not too busy to 
precl~de the necessary attention to individual cases. 
Individualized treatment is especially important for 
Indian courts. An obstacle has been the unavailability 
of the resources and trained personnel needed to conduct 
proceedings as advocates and judges. 

Little recourse remains for one convicted by an 
Indian court. While most tribes have structures provid
ing for appeals, they often are inoperative. Sometimes 
this is because funds are lacking. Or the small number 
of appeals may relegate appellate courts to a low 
priority. The lack of judges trained in handling 
appeals also is a problem. With no tribal remedy for a 
party aggrieved by an Indian court1s judgment, many 
persons seek review in federal courts by a writ of habeas 
corpui or independent suit under the Indian Civil Rights 
Act. The present system provides an inadequate oppor
tunity for appeals from Indian court decisions and 
invites federal court oversight. Fairness to parties 
and respect for the independence of tribal government 
dictate that appellate review be more available. 

The presence of trained prosecutors, defenders, 
and judges in Indian courts can help assure that 

12 
Santa Bella v. New York, 404 U.S. 257 (1971). 
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individual rights are protected and that courts real ize 
their potential for meting ou~ justice on a more deliber
ate and personal level. See parts V and VI of the Model 
Standards for Indian Judicial Systems, Chapter 4, and 
the recommendations in Chapter 5 dealing with personnel 
and training. Tribal appellate mechanisms are prescribed 
in part IV of the Model Standards for Indian Judicial 
Systems, Chapter 4, and funding sufficient to hire 
judges to hear appeals is urged in the personnel 
recommendation in Chapter 5. 

Inadequate Tribal Laws 

The constitutions and codes of many tribes are 
deficient in a number of respects. The limits of tribal 
jurisdiction, over persons, territory, and subject 
matter, are not sufficiently defined. A number of 
important subjects are not covered by tribal law. A 
notable deficiency is the lack of juvenile codes for 
many tribes. A model children1s code has been prepared 
by the American Indian Law Ce~ter and should be con
sidered. The Code of Indian Tribal Offenses in part I I 
of the Code of Federal Regulations is still used 
entirely or in part by most tribes, notwithstanding 
widespread agreement that it is antiquated and inade
quate. As tribes consider code revisions and promulga
tion of new laws, they often fail to incorporate values 
and concepts which are important to Indian people. 

Many tribal laws are simply not codified and some 
do not find their way into the tribal code or are not 
known by many of the people who are subject to them, 
including the judges who must administer them. Code 
publication and periodic updating are essential; but, 
with a few exceptions, they are not regularly done. 
Similarly, written court decisions are not generally 
accessible to the tribe whose courts have rendered them, 
let alone to other tribes. 

Very few tribes have developed a common law 
governing decision making in civil cases and, necessar
ily, gaps are filled by state and federal statutory and 
common law. Few tribes have explored the idea of gap 
filling with the laws of other tribes. This is partly 
due to the unavailability of tribal codes and of major 
tribal court decisions. 

The problems identified here are addressed in 
the Model Standards for Indian Judicial Systems, part I, 
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Chapter 4, and in the recommendations in Chapter 5 con- . 
cerning tribal legislation. 

Dearth of Civil Cases 

Very few civil matters are brought before Indian 
courts. This is not owing to ~ lack of non-criminal 
disputes requiring resolution on Indian reservations. 
There are plenty of problems needing attention, but few 
of them find their way into Indian courts. Those that 
do are mostly domestic relations cases and collection 
matters initiated against Indians. 

One reason for non-use of Indian courts in civil 
cases is that the courts do not lend themselves easily 
to solving the specific problems of Indians. From the 
standpoint of the judiciary, a lack of training results 
in their being ill-equipped to conduct civil proceed
ings, including motions, trials, and appeals. From the 
standpoint of prospective litigants, the procedures are 
foreign and either because of expense or distance 
advocates on their behalf.are unavailable. Exploration 
of new methods seems warranted. Perhaps it would be 
appropriate in reservation dispute resolution to involve 
families in family related disputes, to forsake 
rigorous procedures and rules of evidence, and to employ 
the judge in the role of mediator. Whatever the best 
format, Indian court systems should be adapted to 
enable them to handle Indian problems. To the extent 
that they are still viable, underlying traditions and 
values ought to be explored to determine if there are 
processes and roles for a judicial officer in dispute 
resolution which would have wide acceptance among people 
on the reservations. Fuller use of Indian courts in 
civil disputes would probably enhance the overall role 
of the Indian courts in the tribal government system. 

An obvious aid to better use of the courts for 
civil cases would be increased and improved training 
of judges. V1rtually all past training efforts have 
been in the criminal area, with the exception of a few 
sessions.on family law and child welfare. Training in 
civil 'proceedings is essential. 

Parts 1-8 and G and V-E of the Model Standards 
for Indian Judicial Systems, Chapter 4, and recommenda
tions in Chapter 5 pertaining to training are relevant 
to expanding the use of Indian courts in civil cases. 
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Need for Qualified Personnel 

Although Indian judges' dedication cannot be 
questioned, they often lack training and other basic 
qualifications for office. Many tribes have no fixed 
qualificatiQn~, and choose judges based simply upon 
political contacts or popularity. Others attempt to 
find candidates with high qualifications, but salaries 
and other benefits are inadequate to attract persons with 
the requisites for the job. Many candidates are deterred 
by the insecurity of a short term of office or vulnerabil
ity to removal for political reasons. 

The quality of judicial performance has surged 
since the institution of the NAICJA's judicial training m 

program. However, an unfortunately high turnover of 
judges has slowed progress. The reasons for judicial 
turnover are the same as the reasons it is difficult to 
find qualified candidates for judge. 

As with judges, better trained and more qualified 
personnel are needed at other levels of tribal court 
function. These Include court clerks, court reporters, 
defenders, pro?ecutors, and other advocates before the 
court. Tribal budgets rarely make adequate provision 
for proper staffing; funds simply are not available at 
present. Training programs for clerks and advocates 
have been instituted by the NAICJA and the AILTP 
respectively. These incipient programs promise to make 
a significant difference in Indian court practice and 
procedure. 

Solutions to the problems discussed here are 
addressed by the Model Standards for Indian Judicial 
Systems, parts V and VI, Chapter 4, and in the recom
mendations concerning training and personnel in Chapter 
5. 

Lack of Dispositional 
Alternatives 

Most courts have available some type of jailor 
other lock-up facilities, but there.-are few alternatives 
for inmates whose situations may not require incarcera
tion. This is not to say that detention facilities 
generally are adequate, but that other serious needs 
ecl ipse the need for better jails. A huge number of 
juvenile matters and alcohol related offenses coming 
before Indian courts demand special treatment programs 
and facilities. 
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Juveniles appearing before an Indian court may be 
there because of some action of their own which con
stitutes a criminal or anti-social offense or because of 
their status (e.g., parental neglect). In either case, 
it is well established that diversion away from the 
adult penal system is imperative to avoid more harm 
than benefit to the child. It appears that a majority of 
Indian courts, lacking facilities or a coherent program, 
refer children back to family members without offering 
the child or the falnily any assistance. Many tribes 
have begun to provide some counselling services for 
children. It is beyond the scope of this study to deter
mine the ideal response of Indian courts generally, or 
of any particular court, although it can be said 
reI iably that the present system falls short of the 
desired approach. 

Alcohol ism is unquestionably the greatest single 
problem for Indian courts (as well as Indian law enforce
ment, Indian health, and virtually every other aspect 
of Indian social welfare and relations). The revolving 
door syndrome for repeating alcohol offenders is not -
unique to Indian courts, but the percentage of alcohol 
related offenses is greater in Indian courts than in 
others. This signals a problem to which all levels of 
tribal government must respond, as must government 
agencies whose duty and mission it is to assist tribes 
and their governments. Regardless of laudable intentions 
a~d efforts, the response so far has been a failure. 

The additional available judicial resources 
which could be dedicated to other tribal problems (such 
as civil matters) would be tremendous if there were an 
expedient way of dealing with alcoholics and alcohol 
related offenses. 

The problems discussed here are addressed in the 
Model Standards for Indian Judicial Systems, parts II-G 
and VI I I-C and D, Chapter 4, and in the recommendations 
relating to court related services, Chapter 5. 

Lack of Planning 

For the most part, Indian courts have just 
"happened." The government and the tribes have 
responded to needs only after they have become apparent. 
In only a few instances have there been any planning 
efforts concentrated specifically on Indian courts. 
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The Fort Mohave, Cocopah, and Salt River Tribes are 
examples of tribes which have formulated court plans. 

Tribes have failed to take a systematic approach 
to court planning, and year-to-year budget planning has 
not suited their needs. The findings of the Long Range 
Planning Project indicate that there are few court judges 
who have a significant role in determining their budgets. 
Although they are quite aware of the needs in their court I 

systems, many of them have no idea what their budgets are. 
Overall, funding is inequitable among tribes: some 
sacrifice extensive tribal resources, yet are still 
unable to meet their needs, while others receive virtually 
all they need from government agencies. 

A problem related to planning is the lack of ade
quate data. Data collection and records are essential 
to an efficient and fair court system. They are also 
the prime ingredients of planning. Almost no tribe has 
an adequate system for data collection and record keep
ing. This lack has impaired court operations. and has 
crippled the .planning efforts of individual tribes 
and government agencies. 

The problems discussed in this section are 
addressed in the Model Standards for Indian judicial 
Systems, parts IX and X, Chapter 4, and in the recom
mendation~ relating to data collection and planning, 
Chapter 5. 

Unnecessarily Narrow 
Jurisdiction 

The effectiveness of Indian courts often has been 
curtailed by their inabil ity to deal with significant 
problems arising on the reservation. This is partly due 
to tribal constitutions and laws which do not define 
sufficiently the extent of personal, territorial, and 
subject matter jurisdiction, creating opportunities for 
persons to challenge court decisions. While the Ninth 
Circuit Court of Appeals has held that there is tribal 
jurisdiction over non-lndians,13 tribal enforcement 
agalnst non-Indians has been prohibited where the tribe's 

1301 iphant v. Schl ie, 544 F.2d 1007 (9th Cir. 
1976), cert. granted sub nom., Oliphant v. Suquamish 
Indian Tribe, 431 U.S. 964 (1977). 
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own constitution does not extend its jurisdiction over 
non-lndians. 14 

Enforcement of laws relating to major crimes is 
another problem. The Major Crimes Act l5 gives federal 
courts jurisdiction over many felonies committed on 
reservations by Indians, but many Indians complain that 
federal enforcement of these laws and investigation of 
reported major crimes are inadequate. Whether through 
a lack of diligence by federal officials or a refusal of 
Indian witnesses and complainants to become involved in 
federal proceedings, one possible solution is the use 
of Indian law enforcement officials and courts to deal 
with these matters. This does not suggest divesting the 
federal courts of their present jurisdiction. Rather 
it suggests that the exercise of tribal enforcement 
concurrently with the federal government ought to be 
made more real istic by removing present low I imits on 
the penalties which tribes can impose. The Indian Civil 
Rights Act prohibits the imposition of penalties greater 
than six months

6
in jailor a fine of $500 or both by 

Indian courts. I 

The problems discussed are addressed in the Model 
Standards for Indian Judicial Systems, part I, Chapter 4, 
and recommendations concerned with tribal legislation 
and congressional legislation, Chapter 5. 

14Quechan Tribe of Indians v. Rowe, 531 F.2d 408 
(9th Cir. 1976). 

15 18 U.S.C. §1153. 

1625 U.S.C. §1302(7). 
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Chapter 4 

Model Standards 
Indian 

Judicial Systt~ntS 

Introduction 

The development of model standards for use by all 
Indian courts was one of the most important tasks of the 
NAICJAi s Long Range Planning Project. Most Indian courts 
are in the process of growth and change. Virtually all 
want to improve their ability to dispense justice fairly 
and efficiently. New courts are being establ ished on a 
number of reservations wher~ none have existed, because 
of retrocessions of Publ ic Law 280 jurisdiction or other 
recent developments. But there has been no set of objec
tive standards for tribes and their court personnel to 
use as a measuring stick for their own courts. And plan
ning efforts at both the national and tribal levels are 
hampered by a lack of identifiable goals. The Model 
Standards for Indian Judicial Systems found in this 
chapter are intended as guidelines for self-evaluation 
and as a blueprint for Indian court planning. 

A difficult aspect of drafting a Ilmodel" for 
Indian courts is the great diversity among tribes. The 
impracticality of prescribing standards for urban law 
enforcement planning is well recognized, and the inherent 
problems are even greater for Indian tribes which are 
even more diverse than cities. 1 Differing tribal trad
itions, values, and methods of dispute resolution must 
be reflected in court systems unless Indian courts are 
to resemble Anglo-Saxon models indigenous to no tribe. 

lBureau of Indian Affairs, Indian Criminal 
Justice Task Force Analysis 1974-1975, at 91-92 (1975). 
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Thus, where tribal differences exist, the model standards 
in this report are general. In any event, the standards 
are not meant to be imposed wholesale on tribes without 
any modifications to meet particular tribal needs and 
requirements. Rather, the set of model standards is to 
serve as an advisory document which tribes can use to 
determine priorities for improvement of their courts 
and evaluate what is needed to achieve a high quality 
Indian justice system. Pursuit of these goals will 
require a concerted effort and adequate dedication of 
resources by tribal governments, tribal judges, federal 
agencies, and Indian people. 

It is nearly impossible to prescribe standards 
without some reliance upon a basic philosophy. The NAICJA 
Long Range Planning Project staff and advisory committee, 
with the advice and approval of the NA1CJA board of 
directors, have been guided by these principles: 

I. The use of tradition an.d custom should 
govern whenever it is applicable in the Indian judicial 
system in tribal member controversies. 

2. Tribes and their courts should exert as much 
of their lawful authority and jurisdiction as they deter
mine appropriate. 

3. The operation of an Indian court should be 
under the authority of the tribe and its members to 
insure independence and curtail federal control. 

4. The provisions of the Indian Civil Rights Act 
and other federal legislation must be fol lowed to protect 
the rights of individuals and to insure the integrity 
of the judicial system against outsjde attack. 

The success of the recommendations in the model 
standards depends upon tribal understanding and accept
ance, adaptation and modification of the standards to 
fit individual situations, and adequate planning and 
funding to permit their implementation. The standards 
must be explained and presented to trib~l leaders, court 
personnel, and members of the reservation community 
(Indian and non-Indian) in meetings called for that 
purpose. The NAICJA will attempt to aid in this task 
to the extent resources are made a·vailable. Ideally, 
experts who are capable of understanding Indian court 
needs should be provided. The establ ishment of a 
National Indian Judiciary Research Institute (NIJRI) 
which could assist in explaining the purposes and needs 
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for the model standards is recommended in Chapter 5. The 
NIJRI also could help tribes to adapt the standards to 
their own values and needs and to plan programs to effect 
the standards. 

Four Model Courts 

The model standards are the result of extensive 
research and investigation concerning Indian courts, 
including both the theory and practice of their present 
operations. Further, similar standards have been used 
successfully by non-Indian courts. But it is highly 
desirable to test the efficacy of the model standards 
in use in Indian courts. As a part of ~he Long Range 
Planning Project, the Bureau of Indian Affairs requested 
the NAICJA to designate four Indian courts to serve as 
models to implement the model standards. The experience 
of the four model courts in their implementation of the 
model standards will serve as an example to encourage 
other judges and tribes to make the effort necessary to 
upgrade their own court systems to meet as many of the 
model standards as th~y feel ought to apply to them. 

Every attempt was made to choose a sample of dif
ferent types of courts in order to provide a valid test 
of the standards. Therefore, the tribes chosen vary in 
the sizes of their reservations, popUlations and case
loads, geographic locations and in the different kinds of 
problems they deal with (fishing and hunting, large 
non-Indian population, water rights, white backlash, 
etc.). Also, the NAICJA endeavored to choose from 
among courts employing different structures, such as 
Courts of Indian Offenses, tribal courts, traditional 
courts, and courts serving coal itions of several tribes. 

The strength of commitment to improving the 
court system by the judges, court personnel and tribal 
council was a primary consideration in choosing among 
particular tribes. Much effort and time will have to 
be expended by the tribes whose courts are chosen. 
Tribal budgets may have to be reordered to place a 
higher priority on courts. A tribe's past commitment of 
resources and the existence of some basic facil ities 
and personnel for courts is some measure of its attitude. 
Furthermore, if model courts with no facilities were 
chosen, a valid test of the standards in a limited time 
would be impossible. 
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Another criterion for the model courts was the 
capacity to dispense justice fairly (by modern Anglo 
standards) without sacrificing desirable cultural 
attributes. Federal court decisions, federal funding, 
and tribal planning will determine whether tribal courts 
wil.1 retain and revive many of the values that make them 
uniquely Indian. They necessarily must emulate non
Indian courts in some areas in order to satisfy require
ments of the Indian Civil Rights Act and to gain the 
confidence of non-Indian judges whose comity is desirable. 
But much of the justification for continuing to maintain 
separate court systems for Indians will be lost if they 
become virtually indistinguishable from non-Indian 
courts. 

Other factors considered in choosing the model 
courts were: 

.respect for the court in the tribal community 

.availability of qual ified personnel to fill 
court positions 

.stability of the judicial system 

.good relat:ionship with surrounding jurisdictions 

.orderly and efficient existing court system 

After a thorough consideration of all the criteria, 
the Long Range Planning Project advisory committee recom
mended, and the executive committee of the NAICJA board 
of directors approved, selection of the following courts: 

Northern Cheyenne Tribal Court 
San Juan Pueblo Court 
Gila River Tribal Court 
Point-No Point Treaty Tribes Court (Skokomish, 
Lower Elwha, and Port Gamble C I a 11 am Tr i bes) 

A summary of the considerations in choosing each of the 
tribes follows. 

The Northern Cheyenne Tribal Court has a large 
caseload, including a number of civil matters. The tribe 
now spends over $25,000 of its own funds for its court 
and has an interest in improving the judicial system. 
There is a separate juvenile code and court, and provi
sion exists for appeals. Jurisdiction is exerted over 
non-Indians. The tribe Is located in the plains states 
and there is a strong non-Indian backlash in Montana. 
Northern Cheyenne tribal members are showing a renewed 
interest in their customs and traditions. Some court 
and jail facilities now exist on the reservation. 
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The ~an Ju~n Pueblo in northern New Mexico main
tains a traditional co~r~ and a tribal court. The judge 
of the tribal court is educated in law. Caseload and 
territory are small. ~ecently the Pueblo prepared a 
plan for the betterment of its court system and requested 
funds to assist in this effQrt from the BIA. The court 
runs efficiently and enjoys the support and respect of 
the Pueblo's governQr and"Qther leaders. There is a 
courtroom anp basic equipment. 

The court of the Gila River Pima-Maricopa Tribe 
in Arizona operates in an orderly, efficient manner. It 
has an implied con~ent ordinance under which it asserts 
jurisdiction over many non-Indians, especially in traffic 
matters. The court has a strong chief judge and the 
council has responded well to his ideas for court improve
ment. Caseload is of moderate size and jury trials and 
appeals occur with increasing frequency. The court has 
a prosecutor and plea bargaining is utilized in over 40 
petcent of the cases. There is a larger civil caseload 
than in most Indian courts. The tribe has agreements 
with contiguous counties, the State of Arizona, and 
several tribes for recognition of its court's judgments. 
Effective cross-deputization arrangements also exist. 

The Point-No Point Treaty Tribes in the State of 
Washington, Skokomish, Lower Elwha, and Port Gamble 
Clallam, have come together for many treaty related 
matters because of their common treaty and location in 
the same general geographic area. Recently, they began 
planning for a coal ition court system. Initial plans 
called for a coalition court for treaty fishing matters 
only, but the tribes are now discussing broadening the 
coalition to cover all purposes, and perhaps to expand 
the number of tribes covered. Two of the three small 
tribes have operated courts in the past, while the 
third, Lower Elwha, has used the court of the neighbor
ing Makah Tribe. None has had a large enough caseload 
to justify full~time personnel and facilities. Washington 
is a Public Lat-J 280 state, although a trend toward 
retrocessions and a recent Ninth Circuit Court of 
Appeals decision rejecting the Public Law 280 scheme on 
many Washington reservations make it likely that juris
diction of Indian tribes and their courts in that state 
wi 11 increase. 

The National American Indian Court Judges 
Association has requested funds from the Bureau of 
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Indian Affairs to enable it to embark on a program of 
assisting the four model courts to implement the model 
standards. The NAICJA intends to hire a full-time 
Indian court planner with the requested funds. The 
planner will coordinate planning teams for each of the 
four model courts to map progl'ams for implementation 
of the model standards. 

Some immediate action is needed if the four 
Indian courts selected are to be able to attain the 
standards which apply to and are desired by them becausE 
the costs beyond their existing court budgets must come 
from government agencies whose budgets are determined 
some two to three years before a program year. The 
planning team approach for model courts resembles the 
approach recommended for individual tribal needs assess· 
ments in Chapter 5. By starting the proc~ss now, an 
earlier implementation of the standards for the model 
courts will be possible and the approach recommended for 
all courts can be tested. 

The model courts planning team is to consist of 
an Indian court judge from the region in which a model 
court sits, the Indian criminal justice planner from 
that region, and the BIA area judicial officer, if any, 
from the area in question. In addition the court planne 
will include other persons on the team because of their 
special expertise relevant to a tribe1s particular need~ 
For instance, a special ist in data collection or record, 
keeping might be included on a team going to a court 
which has identified that area as a problem. 

The planning team will also include the chief 
tribal judge of the model court, a representative of thE 
tribal councilor the tribal chairperson, a reservation 
planner, and such other persons as the chief judge and 
tribal chairperson see fit to include on the team. The 
planning team will spend two to four days on site to 
assess the situation and to become familiar wlth local 
problems and tribal personnel. The team will develop 
plans necessary to implement the model standards and an 
adequate budget to carry out the plans. 

Following the reservation visit, the NAICJA court 
planner will summarize the results in an overall court 
needs assessment and program plan which would then be 
submitted to the tribe for its approval. Once approval 
is obtained, it is anticipated that the plan and support 
ing budget will be made a part of the tribe1s program 
and included as a high priority in the tribal budget. 
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A second function of the NAICJA court planner will 
be to assist each of the tribes represented by the model 
courts in obtaining funding to carry out their plans to 
adhere to the Model Standards for Indian Judicial Systems. 
This would involve discussions with government agencies 
such ~s the Bureau of Indian Affairs, the Law Enforce
ment Assistance Administration, the Department of Labor 
(CETA), the Department of Health, Education, and Welfare, 
and others. Also, the planner may approach private 
sources, such as corporations and foundations. The pur
pose of this fundraising effort is to supplement the 
model court budgets as necessary pending inclusion of an 
adequate budget in the next possible federal budget cycle. 

A third function of the NAICJA court planner will 
be to help each model court obtain the technical assis
tance it needs. This entails retaining consultants, 
deployingNAICJA instructors and experienced judges and 
directing the model courts to other sources of assis-
tance including area judicial officers, LEAA Indian 
criminal justice planners, experts in operation and 
administration of non-Indian courts, such as the Institute 
for Court Management, the National Center for State Courts, 
and others. 

The planner's fourth function will be evaluation 
and review of the model courts. Plans will be modified 
to respond to experience. Valuable information for 
other courts desiring to pursue the model standards 
also can be gained. Thus, this function would serve 
as a means of testing the efficacy and utility of the 
standards. Further, it will give the four courts 
involved valuable feedback on their progress in meeting 
the standards and carrying out the plans developed by 
them for that purpose. 

The Model Standards 

The Model Standards for Indian Judicial Systems 
are printed below in a topical outline, with brief 
explanatory narratives following each subject. 
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I. Tribal law. 

A. Codification. 

1. All tribal laws and customs applicable in 
the courtroom shall be codified, so far as 
practicable, in order to give notice to all 
persons subject to them. 

a. Separate chapters or codes should be 
created for special areas of law or 
custom, such as juvenile or hunting and 
fishing. These chapters should include 
substantive raws and rules of procedure 
to apply when that type of law is before 
the court. 

b. The code should be published and avail
able to all persons at a low cost, and 
free if possible. 

c. Where codified law does not exist, the 
tribal code should incorporate by refer
ence the tribal customs or laws of other 
tribal jurisdictions. State law should 
be used only where tribal law is not 
appl icable. 

d. Adequate notice should be posted at 
reservation boundaries to acquaint non
Indians with customs of which they would 
not normally be aware. 

2. Revision of the code should be easy to 
accomplish. 

a. A committee should conduct periodic 
reviews to update the tribal code and 
recommend revisions. 

b. The revision committee should include 
the chief judge, members of the Indian 
community, and a cross-section of 
tribal government personnel. 

c. Where the tribal constitution or code is 
being revised, propos8d revisions should 
be made generally available to the public 
for discussion. 

d. Procedures for accomplishing changes in 
codes should be available to all tribal 
members. 
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Explanation 

e. A procedure for codification of revi
sions and distribution of those 
revisions to persons who have copies 
of the code should be initiated. 

It is essential to update and make available 
current tribal laws. Tribes should be encouraged to 
look beyond state and federal laws. Tribal codes need 
to be mare comprehensive and conc.ise. Inclusion in 
codes of all applicable laws will help insure that the 
laws important to the tribe, both modern and traditional, 
can be considered by the court. Separate chapters for 
special areas of law are necessary in the code to promote 
efficiency in use of the laws, and because different 
kinds of procedures may apply in the courtroom, such as 
when juveniles are before the judge. A compilation of 
the codes of all tribes should be available for use by 
tribal judges for reference when the current code of a 
particular tribe does not cover the situation. 

B. Customary law (Indian common law). 

1. Customs shall be recognized in tribal codes 
and court procedures to the full extent 
possible. The use of custom by the court 
shall be encouraged. 

2. Customs of the tribe should be collected or 
codified for use in the tribal court, and by 
non-Indian courts which apply them in pro
per cases. 

3. Indian advisors with a knowledge of tribal 
customs and tradition should be available to 
the court to interpret both written and un
written tribal customs. Use of such advisors 
should be authorized in the code. 

4.· Procedures reflecting tribal tradition, 
authority and respect should be incorporated 
Into court rules. Methods of encouraging 
and simplifying the use of tradition should 
be developed. 

5. Traditional methods of resolving disputes 
should be used whenever applicable. The 
use of the traditional extended family net
work is to be encouraged in the disposition 
of family related disputes. 
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6. Interpreters shall be available to assist 
parties and the court whenever there is a 
situation where native language is used in 
th~ court (see part VI-K below). 

Explanation 

It is "Indianness" which makes tribal courts 
different from Anglo courts. The use of customs which 
are important to the tribe in the courtroom should be 
encouraged in tribal member- disputes. Procedures should 
be designed to make the use of custom in the courtroom 
as simple as possible for all parties. Respect, under
standing and greater effectiveness of Indian courts 
can follow appl ication of tl-aditional law and law ways. 
An example of using. Indian traditional procedures would 
be to use traditional seating arrangements (e.g., circle) 
in the courtroom, or to have tribal pO\oJer symbols placed 
in the courtroom. Steps should be taken to insure that 
custom is not used as an excuse to circumvent tribal laws 
or individual rights or to ~rant special favors, nor 
should custom be ~voided to Q~l" special favors. Notice 
of the fact that certain custDms will be applied to non
members should be posted and available in prominent 
places to avoid disputes by non-members claiming they had 
no knowledge of the applicable law. 

C. Jurisdiction. 

I. Jurisdiction of the courts and the tribe 
should be clearly and simply defined. 

a. Territorial limits of jurisdiction, both 
on and off the reservation, should be 
published and available to those enforc
ing or subject to tribal law. 

b. The tribal jurisdiction statute should 
not exclude any subject area in which 
the tribe could and might wish tc assert 
jurisdiction. This will guarantee the 
jurisdictional authority necessary to 
meet the need for expanded jurisdiction. 

(1) The tribe should remove any impedi-
ments which may exist in its 
constitution or laws to exertion 
of jurisdiction over non-members. 
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(2) The tribe should state and clearly 
express its jurisdiction so that it 
may be exerted over any crime as 
the need arises (see part I-A-l 
above). 

(3) The tribe should state its jurisdic
tion so that it may be exerted over 
any civil cause of action, adminis
trative or regulatory problem as the 
need arises. 

2. Those tribes whose constitutions require BIA 
approval before an ordinance becomes effec
tive should consider amending the constitu
tions to remove the approval requirement. 

Explanation 

The confusing overlap of tribal, state, and federal 
jurisdiction is one of the most serious problems beset
ting tribal courts. Crimes going unpunished because no 
one knows who has jurisdiction or because th' tribe 
lacks authority to exert jurisdiction contriDutes to 
a lack of respect by those under the tribal court's 
authority. These standards do not advocate taking juris
diction over non-Indians, only that tribes should not 
prec I ude the exerc i se of such pOlt4ers. 

D. Juvenile law. 

1. A separate juvenile code or a separate 
chapter in the tribal code should be enacted 
to deal with juvenile problems, including 
truancy and status offenses. 

2. Tribal customs and traditions regarding 
juveniles should be codified in the juvenile 
code, since this is an area where tradi
tional ways are of critical importance. Use 
of the traditional extended family network 
should be Bmphasized in the resolution of 
cases involving juveniles. 

3. Adequate jurisdiction shall be undertaken 
by the tribe to insure that all aspects of 
tribal juvenile problems can be dealt with 
by the tribal court. 

4. Separate procedural rules should be used when 
dealing with juvenile problems. 
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5. Adequate facilities and trained personnel 
should exist so that all treatment and 
incarceration ordered by the court for Indian 
youths may be carried out un the reservation. 

~lanation 

Juvenile law is a very complex and relatively 
unknown area of Indian tribal law, but is probably the 
most serious problem tribal courts face after adult 
alcohol problems. Juveniles can be described as the 
tribe's most important resource, for they are literally 
the future of the tribe. Therefore it is important that 
juvenile problems be dealt with by the tribe in a com
prehensive manner which reflects tribal traditions. 
Wherever possible, Indian juvenile problems should be 
dealt with and treated on the reservation by tribal 
personnel or, if appropriate, within the family unit. 
Preventive interveotion before incarceration should be 
encouraged. Closed conferences shOUld be used when 
juveniles are involved, and counselling of the entire 
family should be emphasized. Status offenses for juveniles 
should be reviewed. Tribes should consider adoption of 
the American Indian Law Center's model children's code. 

E. Enforcement. 

1. The tribal court and judges should not have 
supervisory or administrative authority or 
control over tribal law enforcement person
nel. 

2. Tribal law enforcement personnel should be 
under the supervision and control of the 
tribal government. 

Explanation 

a. The court should have the authority to 
order police to serve warrants, take 
people into custody; and appear as 
witnesses. 

b. Reservation law enforcement facil ities 
should be separate from court facil ities. 

The tribal court can only be as effective in 
maintaini~g law and order and dispensing justice pn the 
reservation as the law enforcement personnel covering 
the reservation are in enforcing .laws and prosecuting 
violations. Except for a shared interest in law enforce
ment, the tribal Jaw enforcement agency and the judiciary 
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should exist as separate and independent. Therefore, the 
police must have their own stanoards of operation and 
conduct. However, where juvenile or domestic relations 
problems occur, the police and courts should cooperate to 
avoid incarceration whenever possible, and traditional 
methods of conflict resolution should be used. 

F. Place of court in the tribal government structure. 

1: The judicial branch should be independent 
of other parts of the tribal government 
whenever consistent with tribal custom and 
tradition. 

a. Independence of the tribal court as a 
decision making body in the tribal govern
ment shbuld be expressed in the tribal 
constitution. 

b. If separation is not possible because of 
tradition, a judiciary subordinate to, 
for instance, the tribal council should 
be assured of Independence in de,c I s ion 
making in individual cases. 

c. Tradition should not be used as a means 
to hide the expression of influence in 
individual cases. 

2. Judges of the tribe should have status and 
respect equal to other tribal officials. 

Explanation 

The role of the tribal court in the tribal 
government system is an often confusing combination of 
traditional justice concepts and the demands of the non
Indian world. Because most traditional Indian justice 
systems were a function or arm of the tribal councilor 
chief, it is often difficult for tribal councils and 
tribal members to recognize the current need for inde
pendent status of the Indian judiciary to avert possible 
leRA and tribal political problems. 

G. Review of tribal legislative and administratIve 
actions. 

I. The tribal court should have the authority 
to review tribal legislative and/or adminis
trative decisions for leRA due process or 
tribal constitutional violations to the 
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extent this authority does not conflict 
with tribal customs. 

2. Before a tribal court undertakes a review of 
a tribal administrative or legislative 
decision, all other methods of tribal review 
including review by the tribal council 
should have been exhausted. 

3. Any decision or order handed down by a 

Explanation 

tribal court on a tribal legislative and/or 
administrative decision should be written and 
should include reasons for upholding or 
overturning the tribal council's decision. 

This standard recognizes demands being placed on 
tribal governments under the Indian Civil Rights Act. A 
tribal council may not like the idea of giving the tribal 
court and judge authority over its decisions, but if the 
tribal court does not review these legislative or admin
istrative decisions, the federal district court will. 
There must be a channel in the tribal system to test the 
val idity of these decisions under tribal law and custom 
as well as the requirements of the ICRA, rather than 
letting a non-Indian judge with no knowledge of tribal 
customs decide the validity of the law or order according 
to his/her own values and precepts. The tribal council 
still would retain the authority to rewrite or relegis
late a law to meet the court1s objections, or the tribal 
administrative body can reevaluate the facts. But the 
court should have final authority over interpretation of 
laws and customs and whether they have been followed in 
a given case. 

II. Court procedures. 

A. Meeting requirements of the Indian Civil Rights 
Act (ICRA), and preserving Indian governmental 
autonomy. 

1. Tribal courts should have written rules of 
court procedure that provide for all rights 
enumerated in the leRA. However, the terms 
"due process" and "equal protection" should 
be construed with regard for historical, 
governmental and cultural values of the 
tribe. 
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2. A primary purpose of court procedural rules 
shall be to protect individuals from 
arbitrary tribal action. 

B. Courtroom procedures should include: 

1. Traditional ways that reflect the Indianness 
of the court. 

2. Arraignment procedures and pretrial confer
ences. 

3. Requirements for practice before the court. 

4. Rules of evidence. 

5. Motions. 

6. Courtroom procedure. 

7. Verdicts. 

8. Procedures for sentencing or other disposi
tions. 

9. Provisions for written decisions or case 
summaries. 

C. Rules of procedure should be followed that insl,lre 
that fairness and Justice is done to all persons 
before the court. 

Explanation 

Procedures are important to insure the effective 
operation of the court and to help make tribal courts cour 
of record. Clear and concise rules of procedure are neede 
to prevent reviews under the ICRA in federal courts, and 
to promote orderly and efficient proceedings. Rules may 
be interpreted liberally and applied with flexibility 
consistent with requirements of due process. The goal 
of protection of individUal rights in the court should 
be achieved by maintaining unique Indian traditions and 
heritage in harmony with the establishment of such indi
vidual rights. Model rules of courtroom procedure 
should be developed which can be incorporated into tribal 
codes. 

D. Pretrial proceedings. 

1. Defendants should be made to understand 
their rights fully before they are allowed to 
plead guilty or refuse counsel in the tribal 
court. 
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2. Once arraignment has occurred, trial should 
occur as soon as possible while insuring 
that defendants have sufficient time to pre
pare their defense. 

3. If a judge has had a role in plea bargaining 
or informal pretrial conferences between the 
prosecution and defense, he/she should offer 
to disqualify him/herself. 

E. Bond. 

1. Both bail money and release on own recogni
zance shall be used as alternatives to pre
trial incarceration of a defendant whenever 
appropr i ate. 

a. The amount of bail required shall be 
appropriate to the crime allegedly 
committed and sufficient to guarantee 
the defendant's return to the court. 

b. Release on own recognizance should be 
utilized in instances where the return 
of the defendant to the courtroom can be 
reasonably expected. 

2. The use of personal guarantees of friends, 
employers or relatives to assure the return 
of defendants to the courtroom should be 
considered. 

3. Where possible, the defendant should be 
released into the custody of a person 
respected in the Indian community. 

F. Juries. 

I. The number of jurors required for a case 
shall be clearly expressed in the tribal 
code, with at least six in criminal cases 
involving possible imprisonment. 

2. Whether and under what conditions juries 
may be demanded shall be clearly expressed 
in the tribal code. 

3. Jury selection shall be designed to insure 
a fair and impartial jury composed of a 
cress-section of the community. 

a. Challenges to jurors should be 1 imited 
to cause and possibly a specific number 
of preemptory challenges. 
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b. A sufficient roll of prospective 
jurors should be kept so that there will 
always be enough to make up a jury. 

c. Non-Indians and non-tribal members resid
ing on the reservation should be on the 
jury roll in cases where non-Indians or 
non-tribal members are parties to avoid 
possible due process claims under the 
Indian Civil Rights Act. 

4. Sufficient facil ities should exist so that 
the jury may deliberate in private. 

G. Sentencing. 

1. Tribal traditional sanctions such as requir
ing restitution should be codified and within 
the sentencing judge's discretion. 

2. When an offender is convicted, the preferred 
disposition by the court should be the provi
sion of proper treatment to correct the 
defendant's conduct. Where no treatment 
facil ities are available, or the defendant 
does not appear likely to be aided by treat
ment, incarceration should be considered. 
Incarceration should be combined with treat
ment whenever possible. 

3. The background and current situation of the 
defendant, such as prior convictions, proba
tion reports, and psychological evaluations. 
should be considered when imposing sentence 
on him/her. 

4. Sanctions should be imposed in the form of 
either a fine or a jail term or both; but 
giving a defendant the choice of a jail term 
or a fine probably violates the ICRA. 

5. Probation as an alternative to or in con- , 
junction with a fine or incarceration should 
be considered. 

H. Motions and stipulations. 

1. The use of motions and stipulations should 
be encouraged to expedite proceedings and 
avoid litigation of unnecessary points of 
law or procedure. 
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2. A separate time should be set for hearing 
motions. 

3. Motions to dismiss or for summary judgment 
should be allowed at any time during the 
progress of a case. 

I. Presence or absence of prosecutors and defenders. 

I. The tribal government should provide prose
cutors in the court, except where it would 
confl ict with traditional practices. 

2. If prosecutors are hired to present cases 
in the tribal court, defenders should be 
available free of cost to all indigent 
defendants who request them. 

3. Tribal members with a knowledge of tribal 
laws and customs should be preferred for the 
positions of prosecutor and defender, 

Explanation 

Procedures are necessary to insure that due process 
and justice exist in the courtroom. Procedures should 
be flexible, but basic guidelines should be followed so 
that a defendant has a full chance to be cleared and has 
the benefit of all individual rights afforded by the 
Indian Civil Rights Act. Model standards for juries and 
sentencing should be set nationally and a model book of 
forms and other motions that could be used in the court
room should be developed. 

I I I. Relations with other jurisdictions. 

A. Extradition, reciprocity agreements, and comity. 

1. Tribal governments should initiate extra
dition and reciprocity agreements with other 
jurisdictions to insure that tribal judg
ments are enforced and respected beyond 
reservation boundaries. 

a. Tribes should initiate arrangements for 
reciprocal enforcement of state and 
county judgments and orders and other 
tribal judgments. Judgments from other 
jurisdictions need be enforced only if 
a reciprocal agreement exists with that 
jurisdiction. 
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b. Where reciprocity is not desired, the 
tribal decision should be clearly 
expressed to surrounding jurisdictions. 

2. The extent of tribal jurisdiction in relation 
to federal and/or state jurisdiction should 
be clearly defined so problems do not arise 
in enforcement, investigation or prosecu
tion of crimes. 

3. Methods by which reciprocity can be achieved 
include: 

a. Mutual legislation at the state and 
tribal level. 

b. Intergovernmental agreements, either 
formal or informal, which should be 
written. 

c. Recognition through a court case that 
the tribe is entitled to full faith and 
credit. 

d. Comity. 

4. Procedures should be instituted in the 
tribal code for the enforcement of state 
and county orders and judgments, as well 
as those of other tribes. 

a. The identity of the party charged should 
be confirmed. 

b. Proceedings should be checked to confirm 
that there was due process. 

c. Proceedings and verdict should be 
reviewed to determine if they conflict 
with tribal policy (e.g., confession 
of judgment may be contrary to policy 
of tribe). If so, the tribal court 
should make its own determination on 
the merits of the case. 

5. Orders and judgments to be enforced should 
be clearly defined. They might include: 

a. Extradition orders. 

b. Support orders. 

c. Creditor claim judgments. 
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d. Prisoner exchange requests. 

6. The tribal government should insure that 
any agreement made with a surrounding 
jurisdiction is reciprocal both in theory 
and practice. 

Explanation 

Circumstances and tribal policy should dictate 
whether a tribe enters into reciprocal agreements with 
surrounding federal, state and tribal jurisdictions. 
Once done, court proceedings should be more than 
automatic approvals of judgments and orders to insure 
that due process has been accomplished. For instance, 
in the creditor claim area, many Indian people have 
entered into credit agreements under duress or fraud, 
and enforcement of judgments arising out of these 
arrangements would offend tribal pol icy as well as 
fundamenta I fa i rness. I ntergovernmenta 1 agreements 
should be clearly expressed and preferably written. 

B. Cross-deputization agreements should be clearly 
expressed to prevent any misunderstanding about 
shared responsibilities. A written agreement 
is preferred. 

Explanation 

Cross-deputization agreements need to be as clear 
as possible to avoid misunderstandings or the use of 
such agreements to the detriment of tribal members. 
Cross-deputized non-Indian police officers potentially 
might enter the reservation and create a ~reater danger 
or problem than that which they were originally trying 
to quell. Cross-deputization agreements should give 
the tribe authority over a deputized person while on 
the reservation so that his/her actions can be con-
trol led. 

IV. Appeals. 

A. An appellate process shall be available to 
defendants within a reasonable time after a 
trial court decision has been entered. 

I. Notice of appeal should be required within 
thirty (30) days of the trial court 
decision. 
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2. The decision of the appeal shall occur 
within a reasonable period; reasons for 
the decision should be written. 

B. Appeals should be based on the record of the 
trial court below and no new evidence should 
be introduced. 

I. Arguments should be written and subMitted 
to the appeals court. 

2. Brief oral argument should be permitted 
before the appeals court. 

C. Appeals judges should have no knowledge of or 
personal interest in a case before them, and 
should not have been involved in the lower 
court trial. 

D. Appeals should be heard within a short time 
after the trial decision has been rendered, 
preferably within ninety (90) days after the 
appeal has been requested. 

E. Inter-tribal appellate systems should be 
established to insure a body of appeals judges 
who have no conflict of interest. A minimum of 
three judges should make up the appeals court. 
The appeals court could be set up ih one of 
the three following ways, or in the traditional 
way of the tribe. 

1. An appeals panel could be made up of judges 
from one cultural unit, such as all Apache 
reservations, and judges from reservations 
other than the one where the trial was held 
would hear appeals. This approach insures 
cultural integrity. 

2. Judges from a different reservation could 
hear an appeal. 7he judges should be aware 
of tribal traditions. This method avoids 
conflicts of interest. 

3. A permanent appeals court made up of present 
or past Indian judges or tribal elders who 
are familiar with tribal traditions could 
be establ ished. 

F. On large reservations appellate judges could be 
selected on a rotating basis from the ranks 
of trial judges. 
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I. Appealsjudges shall have not heard the 
case at the trial level, or have an inter
est in the case. 

2. Permanent appeals judges may be hired to 
fill some of the positions on the appellate 
court, depending on the demands of the 
tribe's caseload and financial constraints. 

E;{p I anat ion 

The actual selection of judges for a tribal 
appellate court is covered by the same standards set 
forth for trial judges (see part V). The appellate 
court should consist of no less than three judges. 
For most reservations the maintenance of a permanent 
court of appeals is an unbearable expense and is not 
justified by the caseload. Appellate courts serving 
more than one reservation will promote an efficient use 
of resources and personnel. 

When inter-tribal appellate agreements are 
enacted, each participating tribe should incorporate 
the appellate court into its own government and code. 
The appellate court will then act under the law of the 
particular tribe when considering an appeal, and 
challenges to the authority of the court can be avoided. 

Large (in area or population) or isolated tribes 
maY'want to keep their appellate systems within the tribe. 
Even in this situation unnecessary expense can be 
avoided by having only one or two of the seats on the 
appellate court filled by permanent appellate judges. 
The remaining seats can be filled by trial judges not 
having an interest in the case, preferably on a rotating 
basis. 

Appellate cases should be heard on the record 
only. Trials de novo are one of the reasons that state 
courts refuse to recognize tribal judgments. Appellate 
procedure should be simple enough so that all persons 
will be able to appeal easily. Thus, for example, 
required briefs should be simple in form so that persons 
with little education will still have the abil ity to 
appeal. 

V. Judges. 

A. Selection. 
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I. Minimum qualifications shall be set by the 
tribe for the office of tribal judge, and 
he/she should be selected by a ~ubdivision 
of the tribal government or elected by the 
tribe at large. 

a. Qualifications should reflect a prefer
ence for legal knowledge, an understand
ing of the tribal code, experience in 
practice before the tribal court, an 
understanding of tribal traditions and 
customs, sufficient education to function 
effectively in the courtroom, and good 
moral character. 

b.Other considerations which may be 
included in the selection of judges could 
include a minimum age, being a tribal 
member, ability to speak the tribal 
language, and residence on the reserva
tion. 

c. Qualifications should be designed to 
minimize the influence of popularity or 
improper preferences in the selection of 
judicial officers. 

2. Except when it is inconsistent with tribal 
tradition, Indian judges should be hired. 

3. The selection process must be designed to 
prevent personal gain or improper influence 
by any person on the selecting board. 

4. Salaries for judges must be adequate to 
attract the most qual ified individuals. 

5. A salary scale and hourly wage scale shall 
be developed to serve as guidelines to 
t r i ba I counc i Is. 

Explanation 

The image that the tribal judicial officer 
presents is almost as important as the way he/she per
forms. A person selected or elected only on the basis 
of popularity often will have no qualifications to per
form the job of judge, and is likely to engender little 
respect for the authority of that position. Thus 
enforcement of the law is made even more difficult. A 
person selected for the job of judicial officer on the 
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basis of some preference or bias is likely to raise the 
suspicion of those who come before the court that they 
may not always receive a fair and impartial decision. 
This may encourage them to seek resolution of their 
problems in some other manner or to disregard any deci
sion handed down by the court. A screening board 
should be developed to evaluate qualifications of candi-

.da~es for tribal judgeship, perhaps by means of an 
examination or oral review. Maximum effort should be 
made to insure that only the best qualified persons 
attain the office of judge. A strong preference for 
Indians to be judges should exist. A national entity 
should develop guidelines for judicial salaries. 

B. Numbers. 

1. An adequate number of judges shall be 
retained by the tribe to insure that the 
trib31 caseload is handled efficiently and 
with enough time to allow complete and fair 
resolutions of controversies. 

2. An adequate number of judges should be 
retain~d to insure that a judge will be 
available at all times in case of dis
qualification. 

a. If alternate judges are used for dis
qual ification situations, they must have 
no employment which will cause a 
confl ict of interest with judicial 
duties. 

b. Training shouid be mandatory for alter
nate judges. 

3. The number of judges retained by the tribe 
should be designed to insure that all judges 
will have adequate work to perform. 

4. Guidel ines should be developed to corre
late numbers of judges with caseload, time 
spent in the courtroom, and other pertinent 
factors. 

Explanation 

On many reservations the number of judges has no 
correlation to the caseload or amount of work that the 
judge must do. Once a determination is made of what 
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an adequate judge-to-caseload ratio is, tribes should 
move to align their number of judges with this ratio. 
Another problem, particularly on reservations with 
small numbers and close family ties, is disqualifica
tion of judges because of knowledge of or relationship 
to parties in a case. Sometimes this leads to a 
situation where there are no available judges within 
the reservation and a judge must be called in from 
outside, often at great cost and delay. Sufficient 
alternate judges will help alleviate this problem. 
Also, the use of coal ition ~ourts serving several 
reservations will work to insure a qualified judge in 
all cases. Standards for disqualification should be 
developed by a national entity, as should guidelines 
for correlating the number of judges needed with court 
caseload and other factors. Guidelines also should be 
d~veloped for needs for other court personnel. 

C. Tenure. 

I. Judges should be subject to a probationary 
period when they first enter office, during 
which time their performance should be 
reviewed periodically by a supervisory body 
of the tribal government according to 
objective standards set by a national 
entity. 

2. Removal of judges during the probationary 
period should be subject to a hearing pro
cess incorporating (eRA due process rights 
and tribal customs. 

3. Once a judge has been in office for a 
specified period, he/she should be removed 
from office only for justifiable cause as 
set forth in subsection D below. 

4. The term of office for a judge should be 
long enough to acquire expertise in his/her 
job and to apply that expertise to serve 
the tribal population. In no event is a 
term of less than three years adequate, 
and a longer term is recommended. 

5. The process for reelection or reselection 
of judges who have served a period in ' 
office and performed adequately should be 
structured to give those persons an advan
tage in retaining their office. 
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Explanation 

The problem of judges being removed from office 
after short periods of time for any number of reasons is 
well known. This removal problem results in a waste 
of training time and money invested by the NAICJA and 
its funding sources and in a waste of the valuable 
experience a judge has gained during his/her term in 
office. Removal of judges after short periods lessens 
the competency and respectabil ity of the office and mili
tates against a fair, impartial and efficient tribal 
judicial system. An example of structuring the reelec
tion procedure to give preference to experienced judges 
would be to have the judge run only against his/her, 
record, and not against challengers. A national entity 
should set standards by which all judges' performance 
should be measured during the probationary period. 

D. Process for removal. 

I. A procedure to provide for the removal of 
judges must be set forth in the tribal 
code, in the tribal constitution, or by 
resolution. 

2. The procedure for removal of a sitting 
judge shall be fair, time consuming, and 
difficult to accompl ish so that judges may 
not be removed arbitrarily or for political 
reasons. 

a. A vote of tribal members or members of 
the tribal council should be required 
before a judge is removed from office. 
The required vote should be a propor
tion over a majority of those voting, 
such as two-thirds or three-quarters. 

b. A fair hearing process as assured by 
due process provisions of the ICRA and 
tribal custom shall be provided to.allow 
the accused judicial officer to hear 
the charges and to provide a chance to 
respond and present witnesses and 
evidence. 

c. People involved in the removal process 
with interest or bias shall be dis
qualified from any aspect of the removal 
process. 
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3. A list of causes for removal should be developed 
and included in the tribal code. Causes that 
would justify removal of a sitting judge could 
include: 

a. Conviction of a felony. 

b. Professional incompetence. 

c. Chronic alcoholism. 

d. Conviction of a misdemeanor involving dis
honesty or acts uffensive to the morals of 
of the community. 

e. Flagrant violations of ethical standards 
or tribal customs (see subsection G below). 

f. Repeated failure to perform duties. 

g. Failure to complete required training (see 
subsection E below). 

4. Suspension with treatment should be considered 
as an alternative to removal when appropriate. 
Suspension while corrective training is obt~ined 
also should be considered as an alternative to 
remova 1. 

Explanation 

The vulnerability of a sitting judge due to an 
unpopUlar decision or change in governing political 
power must be checked. Judges are supposed to be fair 
and impartial. The possibility of quick and easy 
removal can· influence a judge's decisions. On the other 
hand the removal process must be effective enough so 
those judges who should be removed are removed. The 
image of the judge in the community is important in 
engendering respect for the court's authority. Thus, 
for example, a sitting judge who is habitually drunk 
should be removed even if his/her drinking does not 
interfere with judicial duties. This is because a 
defendant who is sentenced for being drunk can have no 
respect for the court if the person sentencing him/her 
is also known to drink excessively, but suffers no 
consequences for it. 

E. Training. 

1. Training should be mandatory for all per
sons holding a tribal judicial office. 
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Explanation 

a. Training is desirable for all judges 
before they assume office. 

b. Completion of a training course each 
year shall be required. 

c. Training should be received In all 
specialized subjects over which that 
person exercises authority, such as 
juvenile law. 

d. The training received should be under 
a program approved by a national entity 
composed of representatives of Indian 
organizations involved in training. 

Training is a crucial and vital element of the 
qual ifications of any judge, and steps need to be taken 
on a continuing basis to insure that such officer has 
an understanding and working knowledge of all areas of 
court procedure, laws, and customs. Having a I ist of 
training programs approved by a national entity will 
help insure that judges receive adequate training and 
that tribal councils will have guidelines as to appro
priate training for judicial personnel. Available 
training courses should be utilized where such courses 
are applicable to a tribe's legal problems. A national 
entity should set standards for what constitutes good 
training, i.e., length of course and what subjects 
should be covered. 

F. Independence. 

I. Separation of powers should exist between 
the judicial branch and other branches of 
tribal government, and should be expressed 
in the tribal constitution. 

a. If tribal council members are used 
either as the trial court or as the 
appellate court, court procedure and 
selection of judges should be designed 
to avoid any conflict of interest. 

b. Governments in which the combination 
of legislative, executive and judicial 
functions are based on tradition should 
insure that fairness and due process to 
protect individual members exist in 
judicial proceedings. 
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2. The tribal judges shall avoid informal 
contacts with the law enforcement branch 
qf the tribal government regarding judicial 
business. 

3. The tribal judges shall avoid informal 
contacts with officials and offices of the 
Bureau of Indian Affairs, and other state 
and federal agencies regarding judicial 
business. 

4. Judges shall avoid ex parte contacts; 
discussions with the judge shall be held 
only when all parties are present or 
represented. 

5. Judges should disqualify themselves for 
reasons of bias, relationships, or interest 
in a case. 

6. Solicitation of legal advice by tribal 
judges from lawyers, judges or other persons 
should be limited to points of law and 
hypotheticals, and there should be no 
discussion of the merits of a particular 
case. , 

Explanation 

The presence of the tribal court as an independent 
and impartial fact finding and law deciding body is 
important for its use and respect by those under its 
jurisdiction. Recognition of independence and the 
removal of political pressures from the Indian judiciary 
wi II be a major step toward th,e acceptance of tribal 
courts by state and federal courts. A tribal court 
should be perceived as a distinct part of tribal 
government by the Indian community. Independence 
includes financial independence from the other branches 
of government, independence in decision making, freedom 
from corrupting influences, and preferably a physical 
separation of court facilities from the facilities 
for law enforcement or other branches of government. 
Judges should be encouraged to seek legal advice from 
other professionals, but caution should be"exercised by 
the judges to avoid improper contacts (see parts I-G 
and VI-B-l). Standards for disqualification of tribal 
judges should be developed by a national entity. 

G. Ethics. 
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1. The tribe should adopt a code of ethics to 
insure that judges will be subject to certain 
standards of conduct that will engender 
respect for the position and authority of 
the judge and insure fair, impartial and 
unbiased decisions and conduct by the judge. 

2. The code of ethics should be designed to: 

a. Minimize or prohibit the following: 

(1) Ex parte contacts that result in out
side knowledge of the incident (see 
subsection F-4 above). 

(2) Participation in proceedings where 
parties are related to the judge. 

(3) Participation by judges in legisla
tive or administrative decision 
making, except where such role is 
traditional. 

(4) Undue influence on the court by 
tribal officials, BIA officials, 
parties, relatives, etc. 

(S) Obtaining outside opinions on the 
merits of a specific case (see 
subsection F-6 above). 

(6) Interference in the proceedings 
except where necessary to protect 
the rights of the defendant. 

(7) Using procedures not covered by 
tribal law or custom. 

b. Maximize the following: 

(1) The use of traditions of the tribe. 

(2) The objective use of court pro
cedures. 

(3) The rights of the defenrlant to a 
fair t~ial. 

(4) The orderly and fair nature of 
trial proceedings. 

(S) The impartiality of the judge. 

(6) The overall justice of the final 
outcome. 
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Explanation 

A code of ethics is necessary for the Indian 
judiciary, not only to engender a spirit of rendering 
fair treatment to persons under the tribe's jurisdiction, 
but to give notice to other jurisdictions that funda
mental fairness and due process exist ln tribal court 
proceedings. Creation of a national code of ethics 
for the Indian judiciary by a national entity would 
operate to fulfill this purpose best. One method of 
monitoring compliance with such a code would be the 
establ ishment of an ethics board by the NAICJA to rule 
on alleged violations of the code. Ethical standards 
should be incorporated in rules of court procedure. 
The ethical code that is created should reflect the 
traditions of the tribe. 

VI. Court personnel. 

A. Ethics. 

1. An ethical code should be enacted by the 
tribe to cover the actions and relationships 
of all personnel connected with tribal 
court operations. 

2. Confl icts of interest and preference for 
any party should be eliminated. 

3. Confidentiality of the court's business 
should be stressed, especially in the 
juvenile area. 

4. Court personnel should be educated about 
the role of the court in the Indian 
community, and a publ ic relations effort 
should be conducted to improve the image 
of the court in the community. 

B. Training. 

1. All court personnel shall receive available 
training in courtroom procedures and opera
tions and other duties relevant to their 
position. 

2. All court personnel should receive training 
in tribal customs and law. 

3. Training should be made a mandatory require
ment for holding a court support office. 
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C. Legal advisors. 

I. The duty of the legal advisor is to advise 
the judges on points of law and to discuss 
hypothetical situations. 

2. The legal advisor shall not advise the 
tribal judge on the merits of a specific 
case. 

3. The tribal court1s legal advisor should be 
available to judges at least by telephone 
for day-to-day consultation. 

4. The legal advisor should have knowledge of 
tribal law and custom and should have a 
working knowledge of the tribal language if 
it is regularly used in court proceedings. 

5. The tribal legal advisor shall not be the 
tribal attorney because of confl ict of 
interest problems. 

6. The tribal judge's independence as a 
decision maker shall not be influenced 
by the legal advisor. 

D. Court clerks. 

I. The clerk shall respect the confidentiality 
of the business conducted by the court, and 
shall perform the duties of his/her office 
in a professional manner. 

2. If there is a sufficient caseload, there 
should be separate clerks for the tribal 
juvenile court and appellate courts. 

3. The clerk is responsible for maintaining 
the records of the court and supervising the 
court calendar. 

4. The clerk should be qual ified to perform 
the duties of his/her office. The clerk 
should have the business skills of filing, 
shorthand, typing and the organizational 
ability to administer the office efficiently. 
The clerk's salary should be adequate to 
attract qualified personnel. 

E. Court reporter. 

I. The reporter's function is to record all 
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court proceedings, and to transcribe those 
proceedings when required for an appeal or 
enforcement of a tribal judgment outside 
the tribe1s jurisdiction. 

2. The court reporter should be in the court
room whenever court is in session. 

F. Probation officer. 

G. 

1. Probation officers (male and female) shall 
be hired to supervise those persons placed 
on probation by the tribal court, or who are 
released from incarceration subject to some 
condition, such as enroll ing in an alcohol 
rehabilitation program. 

2. A separate probation officer should be hired 
to deal with juveniles if the caseload is 
sufficient. 

3. Probation officers should have social work 
training. An understanding of pol ice opera
tions and tribal customs also is necessary 
for proper performance of probation duties. 

4. Probation officers should be subject to the 
control of the tribal court. 

a. They should be required to report 
violations of probation to the tribal 
judge. 

b. They should be required to report 
monthly on the progress of their cases. 

Court administrator. 

1. When the size of a court warrants, a court 
administrator should be hired to coordinate 
and administer the tribal court. Other
wise, the functions of the court administra
tor can be combined with the court planner 
or, if necessary, the chief judge or clerk. 

2. The tribal court administrator should have 
the following responsibil ities: 

a. Hiring and firing of all court person
nel except for the tribal judges, under 
authority delegated by the chief judge. 

b. Planning and administration of the 
court budget. 
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c. Oversight of all recordkeeping and 
reporting. 

3. The tribal coutt administrator should be 
required to have training in the areas of 
office and court management. 

H. Court planner. 

I. The tribal court should have access to a 
court planner to organize court operations 
and plan for the needs of the court. 

2. The planner should conduct periodic reviews 
of court operations, suggest alterations 
in structure where fiecessary, and apply for 
funding for the court. 

3. The tribal court planner should have 
respOllS i b iIi ty for: 

a. Planning for the court. 

b. Writing federal grant appl ications. 

4. The tribal court planner should be required 
to have training in court management and 
planning. 

I. Prosecutor. 

1. The tribe shall hire one or more tribal 
prosecutors to present cases before the 
tr i ba 1 court. 

2. The tribal prosecutor should not be under 
the supervision or control of the tribal 
judge, and should be able to act independently. 
Hiring and removal for cause should be under 
the ultimate authority of the tribal 
counci 1. 

3. The judge shall not act as a prosecutor. 

4. The tribal prosecutor's offices should be 
separate from the offices of the tribal 
judges and from the tribal defenders. 

5. Tribal prosecutors should be required to 
receive training in advocacy during their 
term of office. 

6. Tribal prosecutors should be required to 
have an understanding of tribal law and 
of tribal customs and traditions. 
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J. Defenders and advocates. 

I. Tribal defenders shall be available in 
sufficient numbers to represent all persons 
in criminal prosecutions who request their 
assistance and whose financial status 
prevents them from retaining counsel at 
their own expense. 

2. Tribal defenders should be required to 
receive training in advocacy if they are 
hired by the tribe. 

3. Tribal defenders should be required to have 
a knowledge of tribal law and tribal custom 
and traditions. 

K. Tribal interpreter. 

1. In criminal cases a tribal interpreter 
should be furnished free of cost to persons 
who require one. 

2. Tribal interpreters must have a good knowl
edge of both English and the tribal 
language. 

Explanation 

Adequate court personnel are necessary to insure 
the proper and efficient working of the tribal court. 
A sufficient number of trained coyrt personnel would 
help eliminate many of the problems which now exist in 
Indian courts. For instance, a tribal prosecutor and 
defender would insulate judges from attempts by persons 
to influence a case. Individual tr)bal pol icy and 
customs will determine which of the'personnel recommended 
above should be hired. Costs can be saved by combining 
some job functions when possible. An example would 
be combination of court clerk and court reporter func
tions in one person. A position I ike court planner 
could be merged with the job of court administrator, 
performed part-time by a judge or clerk, or shared in 
a circuit riding arrangement with several tribes. A 
national entity should draw up model ethical standards 
for court personnel. 

VII. Practice requirements. 

A. Professional attorneys shall have the privilege 
to practice in an Indian court when they have 
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qualified for admission to the court, and they 
shall be expected to show respect for tribal 
laws, customs and traditions. 

1. Professional attorneys shall be allowed to 
practice in the tribal court in criminal 
cases when they have qual ified for admission 
and are paid by the defendant. 

2. Professional attorneys may be allowed to 
practice before the tribal court in non
criminal cases. 

B. Standards and conditions of admission to the 
tribal bar (attorneys and other advoca~es) 
shall be set by the tribal court or tribal 
council. These standards might include: 

1. Passage of a bar examination on tribal law. 

2. Residence on the reservation if a strong 
showing of tribal interest is presented. 

3. Maximum; fee schedule. 

4. Knowledge of the tribal language if it is 
regularly used in court proceedings (or 
the attorney should be required to hire an 
interpreter at his/her own expense). 

5. Minimum training in Indian court practice. 

C. Standards for removal of advocates (attorneys 
and others) from the courtroom or from admission 
to the tribal bar for unprofessional conduct 
should be adopted by the court or tribal 
council. 

Explanation 

Standards for allowing advocates to represent 
defendants, such as entrance requirements, will tend 
to eliminate incompetent or unethical advocates from 
appearing, and standards for removal will guide the 
conduct of those who do appear before the court. 
Practice requirements also may be used by a tribe to 
restrict representation by attorneys, particularly non
Indians, as narrowly as .the tribe desires consistent 
with the Indian Civil Rights Act. A national entity 
should develop a model bar exam and set model standards 
for removal of advocates from admission to the tribal 
bar. 
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VIII. Facilities. 
A. Judicial control over facilities and personnel. 

1. The tribal court shall have full control and 
authority over its facilities and personnel, 
without interference by other arms of the 
tribal government. 

2. The tribal court should have authority over 
all funds allocated for court purposes. 

3. Control over all operations of the tribal 
court should be in the hands of the chief 
judge or a court administrator under 
authority delegated by the chief judge. 

B. Courtrooms. 

1. Courtrooms shall be located where they are 
convenient to most of the tribal population. 

a. If the caseload merits, court branches 
should exist full-time in different 
areas of the reservation. 

b. If the caseload is small but distances 
are great, court branches that can be 
visited on a regular basis should be set 
up. 

2. A full-time court shall include the follow
ing, although several facilities may be 
combined depending on court needs: 

a. A courtroom. 

b. A special area for the jury. 

c. A special area for witnesses. 

d. Judge's chambers for each judge. 

e. Jury deliberation room. 

f. Offices for court clerks. 

g. Offices for support personnel. 

h. A recording system. 

i. Law library research room. 

j. Filing system. 

k. Typewriters and other necessary equip
ment. 

-139-



C. Detention. 

1. Separate detention facilities (wings) should 
exist for men, women, and juveniles so 
that they are not incarcerated together. 

2. An Indian woman should be hired to be 
matron in the women's faci1}ties. 

3. Juvenile detention facilities should be 
staffed with trained counsellors. 

4. Cooks should be hired to prepare food and 
plan nutrition in detention facil ities. 

5. For small tribes or for those tribes with 
small detention needs, contractual arrange
ments should be made with surrounding juris
dictions (state, county, city or tribal) for 
joint use of adequate facil ities to house 
and care for convicted offenders. Indian 
facilities are preferred, however. 

D. Court support facilities. 

1. Court support facilities should be avail
able to treat persons who are referred by 
the tribal court and other agencies on the 
reservation. 

2. A treatment center should include the 
following programs, depending on the needs 
of the 'particular tribe: 

a. Alcohol rehabilitation. 

b. Detoxification. 

c. Vocational rehabilitation. 

d. Family counselling. 

e. Juvenile treatment: 

(I) Juvenile center. 

(2) Group homes. 

(3) Residence facil ities. 

(4) Foster homes. 

(5) Shelter home for abused and 
neglected children. 

f. Mental health center. 
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3. So far as possible, all court support 
facilities should be designed and located so 
that all treatment may take place on the 
reservation to prevent cultural isolation of 
persons being treated. Facilities may be 
combined for several reservations which are 
close geographically, according to the needs 
of each of the tribes. 

4. Whenever possible, a court1s sentence 
should be deferred subject to satisfactory 
completion of a relevant treatment program. 

5. Treatment facilities should include both 
live-in and walk-in type facilities. 

a. Live-in facilities should exist for 
mental health treatment, juveniles and 
alcohol rehabilitation. 

b. Walk-in and home visits should exist 
for vocational rehabilitation, family 
counselling, mental health counselling 
and alcohol rehabilitation. 

6. There should be a sufficient number of 
trained counsellors to handle treatment 
problems arising on the reservation. 

a. The counsellors should have some knowl
edge of Indian laws and customs so that 
they may assist the court in determin
ing the best sentence for a convicted 
person. 

b. Counsellors should live on or near the 
reservation so that they are familiar 
with the trib;;!1 lifestyle. 

E. Library. 

I. The tribal court should have a library of 
legal reference materials available. 

a. These materials should be available to 
all tribal members and prisoners and 
should remain the property of the 
tribal court. 

b. Materials should include: 

(1) All tribal codes and laws. 
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(2) NAICJA materials. 

(3) Cohen's Handbook of Federal Indian 
Law. 

(4) AILTP Manual of Indian Law, 
Manual of Indian Criminal Jurisdic
tion. 

(5) An Indian law casebook. 

(6) Indian Law Reporter, Tribal Court 
Supplement. 

(7) National Indian Law Library 
Catalogue. 

(8) Titles 18 and 25, United States Code. 

(9) Title 25, Code of Federal Regulations. 

(10) State codes. 

(11) Law dictionary. 

(12) Treatises and reference works on 
criminal law, evidence, and other 
relevant subjects. 

2. More extensive library materials may be 
included in the library. Such a library 
could be shared by several reservations if 
the court's caseload does not justify a 
full I ibrary for each individual court. 
However, the judge should have the basic 
materials listed above available on a daily 
basis. 

Explanation 

The tribal court often is handicapped in its 
efficiency by a lack of facilities. Many of the persons 
who come before the court are recidivists and without 
adequate treatment facil ities there is little hope 
of their pattern of appearance before the court being 
changed. Because of the prevalence of alcohol related 
offenses, effective alcohol treatment facilities are 
especially important to Indian courts. Inadequate 
courtroom and legal facilities impede provision of a 
fair trial of defendants. Finally, tribal control over 
treatment is essential to the maintenance of tribal 
authority and the retention of tribal culture. 
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IX. Budgeting. 

A. Judge's role in budgeting. 

1. The job of budgeting for the needs of the 
tribal court shall be in the hands of the 
court administrator, working in coordina
tion with the tribal judges. 

2. The chief judge of the tribal court should 
have authority to set priorities in budgeting 
for the tribal court. 

~ 3. In situations where members of the tribal 
councilor tribal governing body act as 
judges, court operations should be at least 
a separate line item in the tribal budget. 

B. Sources of funding. 

1. A court's sources of funding should be 
identified well in advance of the budgeting 
process. 

2. Funding for the tribal court shall be 
separated from the law enforcement budget 
and from the general budget for the tribal 
government. 

3. Funding for the tribal court should be of a 
long term nature so as to insure job 
security, attract qual ified personnel, and 
give the court assurance that it will be 
able to carry out all of its jurisdictional 
responsibilities. 

4. Adequate tribal court funding should be 
assured by the tribal council to prevent 
cutoff of funds to the court for political 
reasons. 

5. Fines collected by the court should be used 
for tribal court operations, but potential 
conflict of interest problems should be 
avoided in their allocation. The amount 
paid to any court employee should not be 
contingent on the amount of fines collected. 

Explanation 

The budget for the tribal court must be separate 
from law enforcement needs. This will avoid the 
inequity of large allocations being made for "l aw and 
order" with little actual benefit accruing to the 
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courts. A greater balance needs to be achieved between 
the police and the courts on reservations, for each is 
less effective in the long run without the other arm of 
government being adequate. Fines are a good source of 
money for the court, but if judicial compensation is 
directly relate9.to the amount of fines collected, 
unfairness is invited. 

X. Data collection and records. 

A. Court of record requirements should be met by 
all tribal courts by maintaining a complete 
record of all court proceedings and by being 
able to furnish transcripts of proceedings when 
needed. 

B. The tribal court should make a tape recording 
of all court proceedings as well as a shorthand 
or recording backup system to insure that there 
are complete records. 

C. Proceedings of the court should be kept on file 
permanently. 

D. Transcripts of court proceedings should be 
prepared when cases are contested or appealed. 

E. Arrest records should be designed so that all 
data needed by courts and pol ice are collected 
on one form. 

F. Files should be kept on a case-by-case basis, 
not by a given defendant, to avoid "rap sheet" 
problems. 

Explanatici1 

Some states refuse to recognize tribal court 
judgments and orders because the courts are not courts 
of record. Often the problem is inadequate record
keeping. Records should be kept in case files to avoid 
biasing the judge's decision by disclosing a defendant's 
complete past history every time a defendant appiars in 
court. 

XI. Court-police cooperation. 

A. There should be sufficient tribal law enforce
ment personnel to deal with all criminal prob
lems on the reservation. 
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1. Tribal law enforcement personnel should 
receive mandatory training as soon as 
possible after assuming their positions. 

2. Tribal law enforcement personnel should be 
specially trained to help them deal with 
juvenile and domestic relations problems. 

3. There should be a special training prQgram 
dealing with family and juvenile problems in 
which court and police personnel partici
pate together, so they may learn to cooper
ate in preventive legal measures and 
alternatives to detention in this area. 

4. Special training should be given to tribal 
law enforcement personnel so they may func
tion effectively jn courtroom proceedings 
by presenting facts in an orderly fashion 
that will help the judge reach a decision. 
This training should include subjects such 
as presentation of evidence, establishing 
elements of proof and techniques of giving 
testimony, and should be developed and 
presented in cooperation with Indian judges. 

B. Tribal law enforcement personnel should have 
authority to investigate all crimes on the 
reservation. 

1. Agreements should be made so that tribal 
investigative reports will be accepted by 
whatever authority has final jurisdiction 
over a case. 

2. Tribal law enforcement personnel should 
investigate all crimes that occur on the 
reservation. 

Explanation 

Although law enforcement is an area of reserva
tion government which is not part of the tribal judi
cial system (see part I-E), it has a direct effect on 
the efficiency of the court system in dispensing justice. 
The tribal courts cannot work well if the pol ice do not 
function effectively in areas that affect the operations 
of the court, and this section contains recommendations 
to improve the relationship between the courts and 
the police. 
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Chapter 5 

A Five Year 
Plan for Support 
of Indian Courts 

The National American Indian Court Judges Assoc
iation has prepared a five year plan of program support 
in the hope that what has been learned during the Long 
Range Planning Project can provide the backdrop for con
structive action. The plan incorporates the findings 
of the NAICJA's year long study which are discussed in 
Chapters 1 and 2 of this report. The elements 0f the 
plan attempt to rectify problems identified as vZdknesses 
of Indian courts in Chapter 3. And the plan provides the 
means for realizing the objectives of the Model Standards 
for Indian Judicial Systems in Chapter 4. 

The plan is directed principally at federal 
agencies whose action is required to provide funds to 
make it work. Many tribes can provide funds for opera
tion of their own courts, but uneven tribal funding has 
been identified as a ~erious problem that should be 
rectified by federal provision of all the basic elements 
of Indian law enforcement and judicial systems. I Con
sistent with the policy of Indian self-determination, 
this is best done by federal contracts and grants to 
tribes in response to their requests. Tribal funds 
should be spared for other needed projects. If they 
are to be used for courts, it should be for programs 
or facilities which go beyond the "basics." 

It follows from the historical development of 
indian legal systems and the special relationship between 
tribes and the United States that the federal government 
should be seen as the primary source of Indian court 

lBureau of Indian Affairs, Indian Reservation 
Criminal Justice Task Force Analysis 1974-1975, at 81, 
89 (1975) (hereinafter IIBIA Task Force Analysisl'). 
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funding. In many treaties, and as an element of its 
trusteeship, the federal government has assumed an 
obligation for the maintenance of law and order within 
Indian reservations. Since the mid-nineteenth century, 
Indian courts have been the chosen mode of administer
ing justice on reservations. These courts and the 
federal courts share responsibility for adjudicating 
most matters arising in Indian country. Congress has 
imposed standards which must be met by Indian tribunals, 
notably through the Indian Civil Rights Act. 2 And in 
interpreting this legislation federal courts have 
required expansive changes in Indian court systems, such 
as the presence of P4osecutors3 and the development of 
appellate processes. Given the pervasive federal role, 
the trust relationship, and the limited financial means 
of Indian tribes, it seems clear that the federal 
government must be prepared to shoulder the burden of 
paying for Indian courts. 

Although this project was commissioned by the 
Bureau of Indian Affairs, its recommendations are not 
meant exclusively for the SIA. Many other federal 
agencies provide support and funding for Indian courts 
and the NAICJA does not presume that anyone agency 
should or should not be responsible for particular 
programs or expenditures. This must be worked out 
among the agencies themselves as discussed in the recom
mendation concerning interagency coordination. Thus, 
recommendations are addressed generally to IIfederal 
agencies." 

It is not enough for federal agencies to act 
alone. Most of the recommendations in the five year 
plan require actions by tribes and Indian organizations. 
Most components of the five year plan will not be 
launched without initiation of action at the tribal 
level. Even when federal monies are budgeted by the 
agencies and appropriated by Congress, the tribes must 
request and utilize them under their own plans. 

2 25 U.S.C. §1302. 

3Wounded Knee v. Andera, ql6 F.Supp. 1236 (D. 
S.D. 1976). 

4Cf . Low Dog v. Cheyenne River Sioux Tribal 
Court, cTV. No. 69-21C (D. S.D. 1969). 
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The needs of Indian courts and the best methods 
of satisfying those needs are b0st defined in terms of 
individual tribes. It is obvious to any observer of 
Indian court systems that each tribe has unique 
characteristics which render unreliable most general iza
tions. But the recommendations that follow apply to 
most Indian courts. Of course, the degree to which each 
recommendation fits a particular tribe only will be 
determined as the needs of that tribe are examined. 

Wherever possible, this study has assumed that 
programs should be run at the tribal level, but some 
recommendations simply are more economically and 
practically obtainable if addressed nationally or by 
groups of tribes. Accordingly, several national-scale 
programs are included. 

A brief explanation of the reasons for recommenda
tions precedes them. The actions required, the time 
involved, and some estimated costs follow each set of 
recommendations. The cost projections are based on the 
best information now available, but should be con
sidered only Ilbal I parklJ figures. They do not take 
account of probable inflation and do not consider growth 
either in the number of courts5 or in the business of 
individual courts. Obviously, the cost projectfons 
should be revised as newer and better information is 
available. 

Individual Court Needs Assessment 

The Long Range Planning Project has attempted to 
identify needs which are common to virtually all court 
systems, but it has not produced a definition of any 
individual tribe1s needs. A close look at the court 
system of every tribe must be undertaken. This should 
not be in the nature of an outside Ilstudy,11 but rather 
should be initiated by tribes themselves. 

A needs assessment is required to determine what 
must be done to make each court more capable and 

5A total of 110 courts is used in making projec
tions, although 134 tribes now have court systems. The 
reason is th~t about 25 small tribes combine all or 
some aspects of their court operations with other 
tribes. This is being considered by several others. 
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efficient, to enhance its image, and to respond to 
changing demands. 6 Specifically, an assessment of 
needs is necessary to determine the requisite financial 
and technical assistance and the needed internal changes 
in order for the tribe to satisfy the Model Standards 
for Indian Judicial Systems in Chapter 4. This is the 
first step in realizing the goals of the model standards. 

The model standards in the hands of a planning 
team must be tailored to the objectives identified for 
a particular tribe. The Long Range Planning Project 
has recommended that four model courts immediately 
undergo a thorough needs assessment and subsequent 
implementation of applicable model standards (Chapter 4). 
Every other tribe in the country that so desires ought 
to have sufficient funds available to undertake a 
simildr assessment of needs. 

The needs assessment process, like that 
recommended for the model courts, involves a planning 
team. The team would be coordinated by a national 
Indian court planner associated with the National 
Indian Judiciary Research Institute (NIJRI), the crea
tion of which is recommended below. The planner would 
organize teams and would facilitate their work on 
particular reservations. As a member of reservation 
teams, the N I JR I planner wou 1 d bri ng an understand; ng 
of the meaning and rationale of the model standards and 
knowledge of their implementation by other tribes. The 
experiences of the four model courts should be espe
cially valuable to tribes. 

At each reservation, one person should be 
charged with the responsibil ity of obtaining information, 
getting people together, and generally facilitating the 
needs assessment/planning process. This person would 
be the primary reservation contact for the NIJRI court 
planner. It is anticipated that the reservation court 
planner's function would consume less than full-time, 
but because of the importance of the function, duties 
ought to be separately defined and provision made in 

6Accord, American Indian Lawyer Training Program, 
Inc., indian Self-Determination and the Role of Tribal 
Courts, at 111-112 (977) (hereinafter "AILTP Report"). 
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the court budget so that adequate time can be devoted 
to planning and to training for planning duties. A court 
clerk, judge, or other person attached to the court 
would be a likely candidate for the duties of court 
planner. On the larger reservations, it may be deter
mined that the job of court planner should be full-time. 

In addition to the reservation court planner, 
other members of a tribe's planning team should include: 

.chief tribal judge 

.tribal leaders 

.tribal planner 

.members of relevant tribal committees (such as 
judicial, law and order, and legislative 
committees) 

.BfA area judicial officer 

.other personnel consIdered appropriate by the 
tribe (e.g., court clerk, attorney) 

The following persons should be available to the planning 
team in an advisory or consultative capacity: 

.LEAA Indian criminal justice planner for the 
region 

.'ndian court judge from another tribe in the 
region 

.special ists capabls of assisting the tribe 
with particular problems 

The BIA, through its Division of Judicial Ser
vices and its area judicial officers, should encourage 
tribes to initiate planning for their courts by tribal 
budget requests. The NIJRI, and particularly its 
personnel working on court planning, should also seek 
to interest tribes in the development of training 
programs for court planners. 

Once a tribe is funded for the recommended needs 
assessment, the reservation court planner would estab-
I ish contact with the NfJRI planning staff. The NIJRI 
would then dispatch a person to the reservation. He/she 
would explain the purposes and methods to the tribal 
council and court personnel and, together with the 
reservation court planner, would help organize the 
planning team. The model standards would be introduced 
for consideration by the particular tribe. Obviously, 
the procedure Lo be followed on each reservation would 
differ according to the relative development and 
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sophistication of individual courts. The first visit 
will enable the planner to tailor the needs assessment 
process appropriately. After this he/she would arrange 
for the outside members of the planning team. The NIJRI 
planner would return later to the reservation for several 
days with the team. During this visit the team would 
identify specific programs needed to give the court 
the abil ity to satisfy the model standards (insofar as 
the tribe wishes to do so) and to make other changes 
to address any special problems. As follow-up to the 
visit, the NIJRI planner and the reservation planner 
together would compile a report and budget supporting 
these programs. If technical assistance were needed, 
the planner would attempt to direct the tribe to the 
appropriate people. Of course, other visits by the 
planner or the whole team could be arranged if the tribe 
desires. 

The needs assessment is only the first step in 
court planning,? and must be followed by implementation 
of needed programs. A portion of tribal budgets should 
be devoted to ongoing planning by maintaining the job 
of a part-time reservation court planner. This will 
help assure proper implementation, enable evaluation 
of results of programs, and ailow an assessment and 
respond to new and changing needs. The NIJRI planner 
and the planning team concept would continue to be used 
to assist in these purposes. 

Certainly the greatest need for Indian court 
planning will occur during the next five years, as this 
five year plan is implemented and the model standards 
are introduced into practice. But the need for planning 
resources is constant and ol!ght to become a regular 
part of tribal and federal budgets. Indian courts must 
anticipate responses to changing demands. For instance, 
as Public Law 280 jurisdiction is retroceded by states, 
as tribes assume jurisdiction over non-Indians and 
felonies, and as the 1 imits of Indian country are 
redefined as a result of federal court decisions, there 
can be major changes in the size and nature of court 
business. Less remarkable developments also shape the 

7See National Center for State Courts, Planning 
in State-COurts: A Survey of the State of the- Art 
(1976) . 
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needs of Indian courts. The fact that r;eeds assessments 
undertaken in the near future will be based on data and 
statistics now available makes them inherently impre
cise. As discussed elsewhere in this report, present 
data is woefully inadequate. As more is known about 
the work of Indian courts--how many cases and consulta
tions are handled, how long it takes for certain types 
of matters and for general court administration, what 
equipment and facilities are used, and what the capaci
ties of courts are--judicial needs can be more readily 
determined relative to type and volume of business. 
As more accurate information becomes available, needs 
and plans for satisfying them will have to be re
examined. It is likely that as courts improve they 
will attract more activity, thereby increasing their 
needs. A planning capability is needed to adapt court 
programs to these changes. It is not enough to develop 
plans after the fact, because the time lag in federal 
budgeting will cause a delay of two to three years. 

The process of constant modification of court 
plans involves an assessment of pending and recent 
changes in tribal and federal law, analysis of court 
decisions, and projections of potential court business. 
The NIJRI court planner could aid individual courts in 
this process. 

The NIJRI planner also should attempt to assist 
federal agencies in anticipating changes which may make 
new or expanded Indian courts necessary. For instance, 
a tribe in a Public Law 280 state may not have any 
court or court planner because of its I imited jurisdic
tion. But if retrocession by the state where the tribe 
is located appears likely, the NIJRI planner can assist 
In the development of contingency plans for establishment 
of new courts. Similarly, c~ntingency plans should be 
made where major cases or administrative issues are 

which may change Indian court needs 
(~., fishing rights cases). Recently the Interior 
Sol icitor ruled that the Cheyenne-Arapahoe Tribes and 
the Absentee Shawnee Tribe of Oklahoma have jurisdiction 
over c~vil and criminal matters on extensive allotted 
lands. The determination makes the tribes el igible 

8Memorandum from Assistant Sol icitor, Division 
of Indian Affairs, U.S. Department of the Interior, to 
Chief, Division of Law Enforcement Services, dated 
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for federal assistance and it is appropriate for them 
to establish court systems. But there was neither 
contingency pre-planning nor is there any avenue for 
planning in response to the decisions. A role for a 
national level Indian court planner to aid the tribes 
and the federal agencies is apparent. 

Recommendations 

I. Every tribe should develop a comprehensive 
needs assessment for meeting the Model Standards for 
Indian JUdicial Systmes (Chapter 4). 

2. Funds should be made available to every 
tribe requesting them to begin and continue a planning 
process, either as a special item in the tribal budget 
or by means of a Public Law 93-638 contract. 

3. The National Indian Judiciary Research 
Institute should receive sufficient funding to operate 
a court planning unit . 

.l\ction Requi red 

Federal agencies-must budget for planning in 
each year and respond to tribal requests pursuant lo 
their plans. Importantly, the agencies must encourage 
tribes to embark on the needs assessment process. The 
budget requirements found elsehwere in this plan 8re 
subject to revision as tribal plans are developed. 

Tribes-must initiate requests for funds to begin 
and continue the planning process by requesting and 
budgeting sufficient amounts of money. They must work 
diligently On plans and then take action (including 
internal changes, budget requests, and seeking technical 
assistance) to realize those plans. 

NIJRI--should establish and maintain a court 
planning and evaluation program, develop lists of 
resource persons, and encourage tribes to build their 
planning capabilities. 

(footnote 8 continued) .......... - ... ---... 
Nov. 16, 1977; letter from Acting Associate Soilcitor, 
Division of Indian Affairs, U.S. Department of the 
Interior, to F. Browning Pipestem, dated Nov. 16, 
1977. 
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Time Required 

Each tribal needs assessment should not take over 
one year to complete. All tribes should be able to 
finish their initial plans within five years, with about 
one-fifth of al I tribes undertaking a needs asse'ssment 
each year. Planning should be an ongoing program for 
individual tribes. The NIJRI would be a continuing 
source of assistance and guidance with court planning. 

Cost 

Tribal Needs Assessments 

Small Courts 9 (up to 1,000 cases/yr.) 

Reservation court planner 
(1/4 time x $10,000) 

Consultants (3 x 4 days x $100) 
Travel and per diem (4 trips x $400) 

Total 

Medium Courts 9 (1,000-3,000 cases/yr.) 

Reservation court planner 
(1/4 time x $10,000) 

Consultants (4 x 4 days x $100) 
Travel and per diem (5 trips x $400) 

Total 

Large Courts9 (3,000+ cases/yr.) 

Reservation court planner 
(1/2 time x $10,000) 

Consultants (5 x ~ days x $100) 
Travel and per diem (6 trips x $400) 

Total 

Total.:;, 

Small courts ($5.300 x 75 courts) 
Medium courts ($6,100 x 26 courts) 
Large courts ($9,400 x 9 courts) 

Total 

$640,700 divided by 5 years = $128,140/yr. 

$ 2,500 
1,200 
1,600 

$ 5,300 

$ 2,500 
1,600 
2,000 

$ 6,100 

$ 5,000 
2,000 
2,400 

$ 9,400 

$397,500 
158,600 
84,600 

$640,700 

9Classification of courts as small, medium or 
large and the numbers of such courts are based on figures 
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Subsequent Yearsl Court Planning 

Sma II Courts 

Reservation court planner 
(1/4 time x $10,000) 

Consultants (2 x 3 days x $100) 
~ravel and per diem (3 trips x $400) 

Total 

Medium Courts 

Reservation court planner 
(1/4 time x $10,000) 

Consultants (2 x 3 days x $100) 
Travel and per diem (3 trips x $400) 

Total 

Large Courts 

Reservation court planner 
(1/2 time x $10,000) 

Consultants (2 x 3 days x $100). 
Travel and per diem (3 trips x $400) 

Total 

Totals 

Small courts ($4,300 x 75 courts) 
Medium courts ($4,300 x 26 courts) 
Large courts ($6,800 x 9 courts) 

Total 

$495,500 divided by 5 years = $99,IOO/yr. 

$ 2,500 
600 

1,200 

$ 4,300 

$ 2,500 
600 

1,200 

$ 4,300 

$ 5,000 
600 

1,200 

$ 6,800 

$322,500 
II I ,800 
61,200 

$495,500 

Costs of the NIJRI court planning component are 
inc J uded under the Nat i ona 1 I nd ian Jud i cia ry Resea rch 
Institute recommendation in this chapter. 

(footnote 9 continued) 
in the AILTP Report, supra note 6, modified by data 
obtained in the reservation visits by the NAICJA Long 
Range Planning Project, and by other available informa
tion and estimates. 
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Summary of Costs 

Year 1 

Tribal needs assessments (one-fifth 
of all courts each year) 

Subsequent yearsl court planning 
(phased in after needs assessments 
complete) 

Total 

Year 2 

Tribal needs assessments 
Subsequent yearsl court planning 

To'cal 

Year 3 

Tribal needs assessments 
Subsequent yearsl court planning 

Total 

Year 4 
Tribal needs asses~ments 
Subsequent yearsl court planning 

Total 

Ye~ 

Tribal needs assessments 
Subsequent years I court planning 

Total 

$128,140 

o 
$128,140 

$128,140 
99,100 

$227,240 

$128,140 
198,200 

$326,340 

$128,140 
297,300 

$425,440 

$128,140 
396,400 

$524,540 

After the fifth year, all initial court needs 
assessments should be complete and every tribe should be 
budgeting planning annually at a total cost for all 
tribes of $495,500 per year. 

Tribal Legislation 

Revisions in tribal law would be a tremendous aid 
in the administration of Indian justice. In some cases 
this requires amendment of tribal constitutions. In 
others it demands rewriting codes, codification of now 
unwritten tribal laws, or promulgation of new codes for 
subjects not now covered. 
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As discussed in Chapters 2 and 3, the jurisdic
tion of some tribes is limited by their own organic law. 
Some constitutions or codes restrict tribes from exer
cising jurisdiction over certain persons (e.g., non
members, non-Indians), leaving a gap in the courts' 
ability to apply tribal law to all persons within their 
jurisdiction. Many tribes have no provision allowing 
them to assert jurisdiction over certain subject matter 
(e.g., major crimes, probate of personal property). And 
very often the limits of tribal territorial jurisdiction 
are not stated in any single place; law enforcement 
officers and courts have the unenviable task of piecing 
it together from treaties, executive orders, federal 
statutes, agreements, court decisions, and maps. 

A majority of tribal codes are simply reitera
tions of the Code of Indian Tribal Offenses in the Code 
of Federal Regulations, part II. Many subjects not now 
covered by codes should be included in tribal statutory 
law by adding new sections and separate codes. Further, 
the Code of Indian Tribal Offenses is largely a reflec
tion of non-Indian legal concepts carried over from 
the time of external rule by the federal government. As 
such, it has I ittle relation to the values and tradi
tions of the tribes to which it applies. 

Tribal codes are notoriously laden with outmoded 
laws. Crimes such as ill icit cohabitation, fornica
tion,IO mal icious gossip, crime against nature, and 
indecent exposure are found in many codes. Some are 
simply antiquated; others probably would be unenforce
able in most circumstances because of their vagueness. 
Many of these purported crimes are not considered 
criminal conduct under the tribes' values, but are 
holdovers from the missionary era in which an al ien 
morality was imposed on Indians by using Indian justice 
systems. Removal of laws which do not reflect current 
tribal values and those which result in overcriminaliza
tion of conduct is an important part of code revision. 

All tribal Jaws, whether or not based on the Code 
of Indian Tribal Offenses, should be examined to deter
mine to what extent they can be changed to reflect 
better the customs and traditions of the tribe and 
community. The Long Range Planning Project found that 

10 E. g., 25 c. F. R. § § II . 60C, 11. 6 I . 
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on many reservations there is little respect for Indian 
courts. Integration of tribal values as expressed in 
customs and traditions should increase re5pect for 
courts and law. The uniqueness of the situation, laws' 
and values of reservation Indians is one of the most 
forceful justifications for maintaining separate Indian 
courts. Resort to state and federal law and codes 
based on non-tribal values erodes this important 
rationale for Indian judicial systems. 

Tribal legislation providing for reciprocal 
arrangements with other jurisdictions should be con
sidered. This will help further the impact and reach of 
tribal law and Indian court judgments, and prevent 
reservations from becoming havens for lawbreakers from 
elsewhere. Appropriate legislation includes acts 
enabling reciprocal recognition and enforsement of 
judgments, extradition arrangements, and cross
deputization of law enforcement officers with neighbor
ing tribes, states and counties. 

Tribal legislation covering a range of matters 
not now included in tribal law would make dispute resolu-. 
tion and the regulation of antisocial conduct fairer, 
more efficient, and more effective. Some areas in which 
tribes might consider legislating include: 

.domestic relations 

.procedures for deal ing with juveniles 

.adoption and termination of parental rights 

.regulation of water and other natural resources 

.hunting and fishing regulation 

.traffic 

.probate procedures 

.definitions of traditional crimes 

In the past, tribal law codification and revi
sion has been dominated by non-Indian attorneys. The 
process should involve the Indian court judges who must 
apply the law, officials of the tribe who enact and 
enforce it, and elders of the tribe who know tribal 
customs and traditions. Technical assistance from 
anthropologists, experts in tribal customs, attorneys 
and persons knowledgeable in law revision is also help
ful. To assure adequate responsiveness to reservation 
needs and tribal values, codification and revision of 
tribal laws should be closely controlled by the tribal 
councilor a special committee, but not by outsiders. 
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The proposed National Indian Judiciary Research 
Institute should assist in the task of law revision. Its 
staff would consult with tribes and draft model laws 
and codes. In addition, the NIJRI would be able to 
refer tribes to persons with the skills necessary to 
furnish technical assistance especially needed by them. 
As tribes require subsequent law revision and updating, 
they would be able to call on th~ NIJRI staff for 
assistance and referral to experts. 

In addition to a need for codification and law 
revision, access to tribal laws must be improved. 
Many codes' are not published and available to tribal 
members and others who are affected by or interested 
in them. Under these circumstances, persons subject to 
tribal laws do not have adequate notice of them. All 
laws should be published in an easy to read format with 
sufficient copies available to tribal members, other 
tribes, the BfA, the NfJRI, and others concerned with 
tribal law. An advantage of publ ished tribal codes is 
that other tribes can use them to fill gaps in their 
organic law. 

Tribal laws should be printed in volumes which 
can be supplemented, such as the loose leaf format 
used by the Navajo Nation. Most tribes do not now 
regularly supplement their codes so that persons can 
determine the lav/s which are currently in effect. In 
fact, judges on many reservations complained that lhey 
have been embarrassed by learning of a change in the 
law as they were called upon to apply it from the bench. 

As with statutory law, there is a substantial 
advantage in having tribal decisional law publ ished and 
available. This can be faci I itated by training Indian 
court judges in decision writing and publishing an 
Indian court reporter containing Itlritten decisions. 

Recommendations 

I. A Public Law 93-638 contract for study and 
revision of tribal constitutions and codes should be 
available to every tribe. 

2. Access to technical assistance in law 
revision should be available through the NIJRI proposed 
in this five year plan. 

3. Tribal laws should be publ ished, regularly 
supplemented, and available to interested persons. 
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Action Required 

Federal agencies--for the next five years must 
budget funds to be available to tribes for law revi
sion, and should urge tribes to util ize such funds. 

Tribes--must request funds to carry out the pur
poses of this recommendation and must undertake the task 
of law revision. 

NIJRI--must include a person on its staff to 
assist tribes by directing them to appropriate consul
tants and advisors, and to aid directly with reforms 
needed in tribal law by developing model codes and 
advising individual' tribes. It should be a function of 
the NIJRI to let tribes and their leaders know the 
importance of tribal law revision. 

Ti me Requ ired 

It is anticipated that it will take some time for 
all tribes to become interested in revision of their 
laws. It need not take longer than five years for all 
tribes to undertake the task if they so desire. For 
planning purposes it is reasonable to assume that 
approximately one-fifth of all tribes will undertake 
the task each year for five years. 

Cost 

Law Revision (typical contract) 

Consultants (attorneys, elders, law 
revision special ists, anthropologists, 
etc.) (4 x 20 days x $90/day (average)) 

Travel and per diem (8 trips x $400) 
Printing and binding (500 copies x $10) 

Total 

$15,400 x 110 tribes = $1,694,000 

$1,694,000 divided by 5 years = $358,800/yr. 

Supplementation 

500 copies/tribe x $2/yr. = $1 ,OOO/tribe/yr. 

$1,000 x 110 tribes = $llO,OOO/yr. 

$ 7,200 
3,200 
5,000 

$ 15,400 

Costs of the NIJRI law revision assistance are 
included in the NIJRI budget at page 184. 
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Cost Summary 

Year I 

Law revision (one-fifth of all courts 
each year) 

Supplementation (phased in as laws are 
revi sed) 

Year 2 

Law revision 
Supplementation 

Year 3 

Law revision 
Supplementation 

Year 4 
Law revision 
Supplementation 

Year 5 

Law revision 
Supplementation 

Total 

Total 

Total 

Total 

Total 

$358,800 

° 
$358,800 

$358,800 
22,000 

$380,800 

$358,800 
44,000 

$402,800 

$358,800 
66,000 

$424,800 

$358,800 
88,000 

$446,800 

After the fifth year all codes should have been 
revised; supplementation costs then should remain level 
at $110,000 per year. 

Facilities and Equipment 

Minimum court facilities vary according to the 
amount and type of court business and the tribal 
desires. Economics dictate that courts handling less 
than 500 cases annually consider consolidating opera
tions with other tribes. But factors such as cultural 
differences and great distances between tribes may 
militate in favor of a separate court. Thus, no cate
gorical formula can be prescribed. 
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It is important that courts be located conveniently 
for most people. To the extent possible, a tribe ought 
to choose sites for courts which are accessible by most 
of its population. This may mean small court facilities 
at several locations, served part-time by a circuit 
riding judge. The courtroom facil ities and equipment 
optimaliy needed by a court with at least one full-time 
judge are described in the Model Standards for Indian 
Judicial Systems, part VIII, Chapter 4. 1 J 

Detention facilities should meet standards of 
space, health and safety, exercise and recreation, food 
preparation, sanitation facil ities, and security. 
Separate facil ities, or at least separate wings, 
should be provided for women and juver.iles. A thorough 
survey recently concluded by the BIA identifies current 
needs and related costs.1 2 As with court facil ities, 
det8ntion facil ities may be used most economically by 
more than one tribe or other (city, county, etc.) 
government through a cooperative arrangement for shared 
use. Indian tribes have a severe need for special 
treatment facil ities and programs for juveniles and 
alcoholics which is discussed in the next section. 

Recommendation 

The needs assessment recommended in this five 
year plan should address individual tribal needs for 
court facil ities and equipment. Sufficient budgets for 
such needs should be programmed into the next possible 
funding cycle for each tribe. 

Action Required 

Federal agencies-must respond to tribal needs 
with appropriate funding and other assistance. 

Tribes-must identify needs for facil ities and 
equipment, consider ways to use them economically, and 
press for acquisition of those they need the most. 

11 See also AILTP Report, supra note 6 at 114. 

12Bureau ;f Indian Affair~ventory of Law 
Enforcement Facil ities on Indian Reservations and Cost 
Estimate for Renovation and Construction (1977). 
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Time Required 

Needs can be identified within the scope of the 
individual needs assessments (one year per tribe; five 
years for all tribes). Satisfaction of those needs can 
follow as rapidly as resources are provided and 
uti 1 i zed. 

Cost 

The cost of recommended tribal needs assessments 
is estimated above on page 154. After specific needs 
are known, costs of facilities and ecjoipment can be 
determined. Current agency budgets (for the next two 
or three years) should set aside a lump sum at least 
equal to budgets for the last year or so. Subsequent 
budgets, and use of the funds set aside, can be based 
on the results of the needs assessments. 

Court Related Services 

The greatest need of Indian court systems 
nationally and on most reservations is for facilities 
and programs for persons whose detention in jail may be 
inappropriate, such as juveniles and alcohol ics. 

A recent federal district court decision states 
that it is the responsibility of the federal government 
to provide adequate care for an insane reservation Indian. 13 
The duty could logically extend to chronic alcoholics 
and to chil~ren in need of care or supervision. The 
government's response should not await 2 challenge, such 
as a writ of habeas corpus to the federal court under 
the Indian Civil Rights Act. 

Alcohol ics 

Public drunkenness or variations of that 
offense, such as disorderly conduct and driving while 
intoxicated, are the most common offenses handled by 
tribal courts. As discussed in Chapter 2, virtually 
all crimes handled by Indian cOurts are alcohol related. 
An ~arly purpose of Indian courts was 1 iquor control. 
Now the courts exercise general jurisdiction but still 

13White v. Califano, 437 F.Supp. 543 (D. S.D. 
1977} . 
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deal constantly with alcohol problems. The modern 
response of Indian courts to these problems should be 
analyzed. It behooves tribes and interested govern
ment agencies to question whether the usual response 
of criminal justice systems is appropriate with offenses 
which have as their principal victim the perpetrator. 

Alcoholic treatment methods and facilities must 
be reexamined, and their effectiveness, success, abuse, 
and practicality must be evaluated. It is clear that 
the approach of law enforcement and courts (both Indian 
and non-Indian) to alcohol related offenses has been 
ineffective. The federal government and the tribes 
should place a high priority upon developing new methods 
for responding to alcoholic offenders. As alternatives 
to "revolving door" processing of alcoholics through the 
law enforcement-court-jail system are proposed, they 
should be tested in practice and implemented where they 
show promise. The considerahle expense of new services 
and the necessary facil ities and programs to support 
them can be justified if the present burdens on the 
Indian justice system will be relieved significantly. 

Juven i les 

Most people on reservations today are under 
age 18. Nevertheless, little special attention has 
been given to the resulting impact on Indian justice 
systems. Courts lack procedures for deal ing both with 
children who have violated the law and with those who 
are in need of protective services. There is an 
absence of facilities, programs and personnel to assist 
the courts in the disposition of juytniles. This study 
proposes, as did a 1975 BIA report, that every court 
have available the services of a probation officer. 
Budgets included in the personnel recommendations include 
provision for an appropriate number of officers for 
various size courts. 

It is well established that housing juveniles 
who come into the custody of the court with adult 
criminals can be highly destructive. Further, it may be 
offensive to Indian Civil Rights Act guarantees of due 
process and freedom from cruel and unusual punishment. 

14BIA Task Force Analysis, supra note I at 84. 
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It is desirable that juvenile facilities be in reasonable 
proximity to the reservation where social and cultural 
al ienation is less I ikely, if their use is to be in 
the best interests of the children held there. 

Preventive programs, which intercept youths 
before they enter the criminal justice system, are the 
most promising. IS Provision of jobs, educational and 
recreational opportunities, counsell ing for children 
and parents, and other attempts to divert children 
away from the courts by el iminating root causes of 
antisocial behavior hold out the greatest hope for 
success. 

The development of programs for juveniles is a 
very hIgh priority. Federal agencies should support 
an overall study of the problem, with the objective 
of recommending new solutions and programs. 

Recommendations 

1. An alcoholic offender planning project, 
directed at finding better and more effective vlays for 
the Indian criminal justice system to handle alcoholic 
offenders should be funded and begin at once. The 
project should include a search for new methods to 
deal with causes and results of alcohol abuse and plans 
for implementing new programs at the tribal level. 

2. A juvenile justice survey and planning 
project addressing Indian court procedures, facilities 
and personnel for handling and disposition of children, 
and methods for preventing encounters between the 
courts and juveniles should be funded and begin at 
once. 

3. As programs are proposed and tribal needs 
identified by the projects proposed above, there should 
be rapid implementation to provide the needed programs 
and faci 1 ities .. -

Action Required 

Federal agencies--must provide funds for the 
recommended projects, preferably from existing 

ISSee American Indian Law Center, New Approaches 
to Juveni~Justice (1977). 
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appropriations to avoid delay. Agencies muct ~espond 
later with funds adequate to provide needed programs 
and fad I j ties. 

Tribes--must cooperate in the recommended plan
ning processes and place high priority upon obtaining 
needed facil ities and programs. 

Time Required 

The alcoholic offender planning project and 
juvenile justice survey and planning project can begin 
at once if funds can be found within existing agency 
budgets. They should be.concluded in two years. Once 
programs are proposet; and tribal needs assessed, imple
mentation can be as fast as available funds and tribal 
action permit. 

Cost 

The alcohol ic offender planning project and the 
juvenile justice survey and planning project each 
should be funded at a level of at least $100,000 a year 
for two years. The programs they recommend undoubtedly 
will be costly and their inclusion in future federal 
budgets should be anticipated. 

Personn~l 

The most important ingredient of a good court 
system is its staff. The need for qual ified, trained 
judges and other court personnel is discussed in 
parts V and VI of the Model Standards for Indian Judi
cial Systems, Chapter 4. Some guidelines follow for 
basic court staffing. 

Small courts (under 1,000 cases/year) 

judge 
associate judges (part-time) 
clerk 
prosecutor 
defender (part-time) 
probation/parole officer (one-half time) 

Medium courts (1,000-3,000 cases/year) 

en if:. f judge 
associate judges (full and/or part-time) 
chief clerk 
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deputy clerk 
prosecutor 
defender (part-time) 
probation/parole officer 

large courts (3,000+ cases/year) 

chief judge 
associate judge for each 2,000 cases over 1,000 

cases/year 
court administrator 
chief clerk 
deputy clerk for each branch covrt or each 3,000 

cases/year over 2,000/year 
secretary for each 3 full-time judges 
2 prosecutors plus I additional prosecutor 

for each 3,000 criminal cases/year in excess 
of 5,000 

defender plus 1 additional defender for each 
3,000 criminal cases/year in excess of 5,000 

2 probation/parole officers plus 1 additional 
officer for each 3,000 criminal cases/year in 
excess of 3,000 

The recommended positions and numbers should 
provide an adequate staff for court operations. However, 
as individual tribes identify their actual court needs, 
they may call for different or additional personnel. 
Thus, 5 taf f es t i rna tes inc I uded in th i s recommer,da t'i on 
are only a foundation upon which federal budgets can 
be based, subject to revision to adjust for actual 
tribal needs. 

The basic staffing patterns used here are pre
dicated solely on the number of cases handled annually. 
They assume an even distribution of cases throughout 
the year and a high number of guilty plea di~positions. 
The sizes of court staffs needed in practice will vary 
based upon: 

ecaseload 
.nature of cases handled 
.number of cases resolved short of a full trial 

(such as by guilty plea, mediation, etc.) 
.number of jury trials 
.number of appeals 
.land area 
.d i stance 
.physical limitations of faci1ities 
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The basic formula also may need revIsion as its 
premises are tested. As more coalition courts are 
establ ished, overall court personnel needs of the 
affected tribes may drop. But these staff reductions 
probably will be more than {)ffsetby plans of other 
courts which identify needs beyond the basic formula. 
Departures from the formula will be necessary with 
growth of caseloads, more accurate data collection 
methods, and expansion of tribal jurisdiction. 

lodian courts have a pressing need for appellate 
judge~. 16 Because appellate systems may vary from a 
full-time panel for some large tribes to use of a 
part-time coal ition appeals court by several tribes, 
appellate court needs have been included in the staffing 
pattern and budget as'~ssocr~te judges. Probably all 
court~, except possibly the very largest, will have 
several associate judges. This h3s a number of 
advantages: one or more judges can be 1 imited to 
appeals~ replacement of a judge related to a party with 
an unrelated judge will be easier; substitute judges 
will be more readily available for judges who are over
worked, attending training sessions, ill, or on vaca
tion. 

Prosecutors and defenders are included in the 
propo~ed staffing pattern for convenience in budgeting, 
although it is recognized that they should not be 
considered Iistaff" of the court in the same sense as 
court employees who are under the judge1s supervision. 
The need for these positions is discussed in Chapter 2. 
Other observers have pointed out that tribes are quite 
aware of the need. 17 

The recommended staffing pattern includes court 
clerks for whom the need is great. 18 Probation and 
parole officers can be fundamental to fair and effective 

16See BIA Task Force Analysis, supra note 1 at 
95; and American Indian Pol icy Review Commln, Report 
on Federal, State, and Tribal Jurisdiction, at 149-150 
(1976) . 

17BIA Task Force Analysis, supra note 
AILTP Report, supra note 6 at 112 .. ---

18 --
AILTP Report, supra note 6 at 112. 
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dispositions in criminal cases and should be available 
to every court. 19 This is especially important as an 
alternative to incarceration in juvenile cases. Ideally, 
both male ~nd female officers are needed. Tribes may 
wish to s~lit a position between two or more part-time 
officers, ~t least one of whom is a female. Training 
proyrams for probation officers are needed. Probation 
and parole officers should receive no less in salaries 
and benefits than they would get as pol ice officers. 

The economics of small, rural courts are diffi
cult. A court simply cannot exist without some basic 
staffing. Good administration, judicial impartial ity 
and better adherence to due process requirements are 
all more likely in a court where there is a full-time 
judge and clerk. The need for a prosecutor has been 
pointed out by at least one federal district court. 20 
And, notwithstanding the fact that the Indian Civil 
Rights Act does not specifically require counsel to be 
furnished to indigents without charge,21 considerations 
of equal protection and due process 22 suggest that 
indigent defendants ought to be provided with free 
defense counsel (tribally licensed advocates or profes
sional attorneys) as in state and federal courts. 23 

A basic court staff is imperative given the 
congressional dedication to the existence of fair 
judicial forums for Indians. The fact that the cost 
per case may seem high is a necessary evil. Fairness 
and effectiveness dictate that courts exist and operate 
closely enough and frequently enough for persons subject 
to their jurisdiction to have ready access. This simply 
means that many Indian courts will operate at less than 
the optimum size, notwithstanding resulting diseconomies. 

19 BIA Task Force Analysis, supra note I at 84-85. 
20 ----

Wounded Knee v. Andera, supra note 3. 

2lSee 25 U.S.C. §1302(6). 
22-

See 25 U.S.C. §1302(8). 

23 See Argersinger v. Hamlin, 407 u.s. 25 (1972), 
But see Tom v. Sutton, 533 F.2d 1101 (9th Cir. 1976). 
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The problem of
4
relative costliness is shared by other 

rural courts. 2 

There are some possible solutions for the dis
proportionate costs of small courts. Whenever the 
caseload and schedule of a court permit, personnel 
should be retained and used on a part-time basis. 
However, it is not recommended that a court system 
operate with any less than a full-time judge and clerk. 
Consolidation of functions is an obvious means of 
saving money. It is assumed that in small courts the 
chief judge will perform duties which are done by a 
court administrator in large courts. Even where case
load is very low, a judge can be kept productively 
busy with these Bdministrative tasks and with other 
court related business such as time consuming informal 
dispute resolution. Similarly, the clerk will serve 
as a secretary and court reporter in small courts. 
Large courts should have one or more secretaries and 
may elect to have full-time court reporters, but the 
functions may be ~ombjned for economy. Bailiffs 
should b~ present ~henever court is in session, but for 
our purposes it is assumed that the clerk can administer 
oaths and tribal police can keep order when necessary. 
Many tribes may want to budget a separate position for 
ba iIi ff. 

One of the soundest approaches for small court 
systems is to form coalition courts in cooperation with 
other nearby tribes. This alternative may prove 
impractical if no tribe is close enough geographically 
or if the nearby tribes were al ienated from each other 
by differing customs, historic distrust, or rivalry. 
But it is strongly recommended that every tribe with 
an annual caseload of under 1,000 cases seriously con
sider sharing court personnel (and facilities where 
practicable) with another tribe. The costs of main
taining a court to deal with annual caseloads under 500 
are especially difficult to justify. Reasonable alter
natives must be explored and planners should assume that 
such courts should be el iminated by consol idation if at 
all possible.' Distance or the difficulty of cooperating 

24See National Center for State Courts, Rural 
Courts: The Effect of Space and Distance on th-e---
Administration of Justice (1977). 
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with a neighboring tribe may prevent consol idation in 
many places. 

Personnel changes are also needed within the BIA. 
A judicial officer should be hired for area offices 
with responsibilities for tribes with functioning judicial 
systems. These now include Aberdeen, Albuquerque, 
Bill ings, Minneapolis, Phoenix, and Portland. The 
judicial officer would serve an important communica-
tion link between the Washington BIA office and the Indian 
courts in the area. The judicial officer can be an 
advocate for Indian courts within the area office 
where funds are sometimes diverted and priorities 
diluted. It has been proposed that the area judicial 
officer assist the planning team on each of the reserva
tions in an area. The officer also can help with budget
ing, administration and other court problems. He/she 
will aid in making contacts between individual courts 
and the NIJRI in orqer to help them find technical 
assistance and funds. The judicial officer should 
supply on-site technical assistance to the extent he/she 
is competent to do so and should assist in organized and 
informal training. There should be some degree of line 
authority between the Judicial Services Officer in 
Washington, D.C. and each of the area judicial officers. 
This will assure prompt response whe~ data and other 
infQrmation are needed. 

Recommenda t·i ons 

1. Every Indian court should have a basic 
staff according to the formula recommended above. 

2. Each tribe should budget for an adequate 
court staff according to individual tribal needs 
assessments; government agencies should respond with 
adequate funding. 

3. An area judicial officer should be appointed 
for every BIA area office having responsibil ity for 
tribes with significant judicial business. 

Action Required 

Federal agencies--must reserve adequate funds in 
all futurG budgets for the basic court staffing formula, 
for the BIA area judicial officers in every area office, 
and other needs embodied in individual tribal requests. 
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Tribes--must begin the planning process and 
include in budgets amounts appropriate to reflect 
their needs. 

NIJRI--must begin assisting tribes in the plan
ning process so their budgets can reflect actual needs 
as soon as possible. 

Time Required 

Federal agency budgets for the next regular 
program year should include funds necessary to meet 
the basic court staffing requirements. Implementation 
should be immediate as soon as fund~ are available. 

Individual court needs assessments as proposed 
above should begin as soon as possible. 

A BIA judicial officer can be placed in appro
priate area offices as soon as funding can be made 
available or possibly sooner by reallocation of exist
ing funds. 

Cost 

Costs of the basic court staffing formula for 
typical small, medium and large courts qre calculated 
as follows: 

Small Court (1,000 cases/yr. capability) 

1 judge x $14,000 
associate judges x $55/day x 

70 days 
clerk x $8,000 
prosecutor x $9,000 
defender x $35/day x 130 days 
probation/parole officer x $9,000 
x 1/2 time 

jury fees 25 - 25 days x $120/day 

Total 

$ 14,000 

3,850 
8,000 
9,000 
4,550 

4,500 
3,000 

$ 46,900 

25While not properly considered a personnel 
cost, jury fees are included here to enable a projec
tion of overall costs of operating a court, exclusive 
of direct expenses for space, equipment, supplies, 
and travel. 
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Medium Court (3,000 cases/yr. capability) 

I chief judge x $15,000 $ 
1.5 associate judges x $14,000 

15,000 
21,000 

9,000 
8,000 
9,000 
7,000 
9,000 
9,000 

I chief clerk x $9,000 
I deputy clerk x $8,000 
I prosecutor x $9,000 
I defender x $3S/day x 200 days 
I probation/parole officer x $9,000 
jury fees - 75 days x $120/day 

Total $ 87,000 

Large Court (8,000 cases/yr. 

1 chief judge x $15.000 

capability)26 

2 associate judges x $14,000 
1 court administrator x $12,000 
I chief clerk x $9,000 
2 deputy clerks x $8,000 
1 secretary x $7,000 
2 prosecutors x $9,000 
1 defender x $9,000 
I defender x $35/day x 70 days 
2 probation/parole officers x $9,000 
jury fees - 200 days x $120/day 

Total 

$ 15,000 
28,000 
12,000 
9,000 

16,000 
7,000 

18,000 
9,000 
2,450 

18,000 
24,000 

$158,450 

Total annual costs can be projected 

Small courts ($46,900 x 75) 

as fo 11 ows: 

Medium courts ($87,000 x 26) 
Large courts ($158,450 x 8) 

Total Annual Cost 

Cost of area judicial officers: 

6 area offices x $30,000/yr. 
(includes salary, benefits, and 
trave 1) 

$3,517,500 
2,262,000 
1,267,600 

$7,047,10027 

$180,000 

26The Navajo Nation couft system has been excluded 
from these calculations because of its extraordinarily 
large size. It regularly ~ngages in a careful budget 
process. 

27 1t should be noted that the overall costs pro
jected here do not differ significantly from estimates 
made for an Ilexemplary" court staffing cost in the BIA's 
1975 Task Force Analysis, supra note 1 at 95-97. 
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Community Relations and Education 

Lack of understanding and respect for the role 
of Indian courts is one of the most pervasive problems 
of Indian courts discovered by the research and field
work of the NAICJA Long Range Planning Project. This 
is shown by an inordinate number of impeachments or 
recalls of Indian court judges, disobedience of court 
orders, and general attitudes toward the Indian judiciary 
both on and off the reservation. The causes are 
diverse: 

.Indian courts were originally, and still 
resemble, alien institutions 

.many Indian courts are subject to political 
pressure (or at least suspected of it) 

.some Indian courts are influenced by BIA 
officials 

.Indian court judgments and orders are often 
not enforced outside the reservation 

As explained in Chapter I, Indian courts are of 
relatively recent origin and were initially imposed as 
agents of an alien, non-Indian government. The section 
of this chapter on tribal legislation suggests that 
respect for tribal law could be enhanced if tribal laws 
reflect values held by the reservation community, includ
ing its traditions and customs. It is also important 
to educate the community, especially tribal officials, 
social services personnel, and BIA officials, about 
the modern role of the courts in the tribal structure. 
Although the courts themselves may reflect Anglo 
institutions, the function they are performing is in
dispensible to the exercise of sovereignty. And courts 
could be better understood as attributes of tribal self
government if they related more to tribal values. 

Tribal members frequently complain of inter
ference by tribal leaders in the work of Indian courts. 
Although the problem is less prevalent in practice 
than it is feared to be, nonetheiess, stories of inter
ference are very damaging to the image of all courts. 
The most direct SOlution to the problem is to make 
changes in tribal structure which allow judges more 
independence, secure their tenure, and give them ade
quate pay. These matters are covered in the Model 
Standards for Indian Judicial Systems, part V, in 
Chapter 4. Tribal councils could understand the need 
for such changes better if there were a program of 
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information (such as films, talks, panel discussions, 
etc.) for tribal leaders. Community education efforts 
in the schools, in tribal newspapers, and in various 
group meetings can convey the court's independence. 
BIA interference with courts also should be eliminated, 
and BIA off~cials should be included in community 
education programs. The BIA Central Office emphatically 
should direct all employees to treat Indian courts as 
independent forums and not to' become involved in their 

.decisipn ma~ing . 

. A community relations program of communication 
and education can help cement better respect for Indian 
courts outside the reservation. For instance, news 
releases concerning important court developments, such 
as appointment of a new judge, a major decision, or 
attendance by judges at a training session, would help 
build knowledge of Indian courts in neighboring communi
ties. Speakers and informational films can be made 
available to community groups. Personal associations 
between Indian judges and leaders of the non-Indian 
community will help immensely. It would be especially 
useful to cultivate contacts with personnel in agencies 
and organizations furnishing court related services 
(e.g., assistance to child abuse victims, programs 

"for juveniles) which might be available to tribes 
under a 'contract or other arrangement. These meas'.Jres 
and others may make it easier to promote the concept 
of reciprocal legislation and agreements between tribes 
and other governments. Most non-Indian jurisdictions 
fail or refuse to recognize and enforce orders and judg
ments of Indian courts. Tribes must work for reciprocal 
enforcement as recommended in the Model Standards for 
Indian Judicial Systems'l! part III, Chapter 4. It is 
esse~tial that non-Indian officials develop a better 
understanding of the Indian court system. Once reci
procity exists, respect sho~ld grow for Indian courts 
among non-indians. 

Community relations and education is the job of 
everyone connected with Indian courts. Judges and court 
staffs, tribal leaders, Indian organizations, the 
NAICJA, the recommended NIJRI, and the BIA all have 
responsibilities. Targets for their efforts inclurle 
individuals in Indian and non-Indian communities, many 
tribal leaders, federal, state and local lawmakers, 
social services personnel, and the Indian and non
Indian press; Courts should consider giving a staff 
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member responsibil ity for disseminating newsworthy 
information to newspapers and other media. The person 
could be a clerk or chief judge or court administrator. 
The NfJRf should make regular releases of news and 
other information to the national press to promote 
better relations with and understanding by the non-Indian 
community. 

The NIJRI can develop a community education 
program. Production of educational films and publ ica
tions which would be available to tribes, schools, 
organizations, and other groups would be valuable. 
Further, the NIJRI could furnish assistance and advice 
to individual tribes and courts on planning a community 
education program. Finally, the NIJRI should promote 
creation of community relations and education curricula 
for training programs for judges and other court 
personnel. 

Indian court judges should be encouraged to 
attend non-Indian judicial functions, such as training 
sessions and meetings, and to observe non-Indian courts 
in session. It also would be desirable for judges and 
other court personnel to visit schools and community 
meetings, and to encourage visits by citi~ens and 
students to Indian courts while they are in session. 
Regular contact and interchange with organizations 
representing tribal government need to be developed, 
and initiatives by both tribal leaders and judges should 
be encouraged. 

Recommendations 

1. The Indian judiciary should estabJ ish and 
maintain a community relations and education program to 
make informatio~ available nationally and to assist 
individual tribes with similar programs. 

2. Judges and other court personnel should have 
training in community relations. 

Action Required 

Federal agencies--must fund activities of the 
NIJRI, national organizations of tribal leaders, such 
as NTCA and NeAl, and individual tribes for community 
relations and education related to Indian courts. 

Tribes--(specifically judges and tribal leaders) 
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must recognize the need for and begin performing 
community relations and education functions concerning 
the role and importance of Indian courts. 

NIJRI--must create and operate a community 
relations and education program. 

Time Required 

The recommendatlons in this section should be 
implemented at once. To the extent they are incorporated 
into functions of other parts of this plan, such as 
training or the NIJRI, such implementation should be 
considered a priority. 

Cost 

The cost of the NIJRI community relations and 
education program is included in the NIJRI estimated 
budget ,in that section of these recommendations (page 
184). Increased funds for training should accommodate 
programs in community relations. 

National Indian Judiciary 
Research Institute 

The most far-reaching national level recommenda
tibn in this five year plan is for the establishment of 
a National Indian JUdiciary Research Institute (NIJRI). 
A central, operating arm of the Indian judiciary is 
needed to further the cause of Indian courts. 

The Future of the NAICJA 

The National American Indian Court Judges 
Association has functioned effectively for nine years 
as a special purpose association of judges of all 
Indian courts organized for their common interest. It 
has responded to needs for judicial training and the 
development of instructional materials. The associa
tion has no permanent, full-time staff, but rather 
maintains an administrative facil ity in Washington, 
D.C. with consultants hired to perform program tasks. 

It is anticipated that the NAICJA will continue 
as the national organization of Indian judges. It will 
develop pol icy, advocate for the Indian judiciary. 
monitor federal programs relat~d to courts, and promote 
improvement of the Indian judicial system. It wi1 1 
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coordinate organization of several regional associa
tions of judges that are now forming. The NAICJA will 
continue serving as a conduit for expressing the 
Indian judiciary!s interests to government officials 
and Congress. Committees of the NAICJA can be formed 
try respond to particular issues and problems. Foster
ing good relations and communication with Indian tribal 
leaders outside the judiciary will be another continu
ing function of the NAiCJA. Designation of a judicial' 
ethics board is an important new job for the NAICJA. 
This board would, with the consent of the tribes 
involved, become an interpreter of ethical standards 
relating to judges, and would render advisory opinions 
in ethical matters concerning individual judges. 

Finally, the NAICJA should appoint a board of 
directors for the new National Indian Judiciary Research 
Institute with a majority of directors who are sitting 
Indian judges. Other members of the board should 
represent organizations involved in Indian court issues, 
such as the American Indian Bar Association, the American 
Indian law Center, the American Indian lawyer Training 
Program, the Legal Sercices Corporation, the National 
American Indian Court Judges Association, the National 
Congress of American Indians, the National Tribal 
Chairmen's Association, and the Native American Rights 
Fund. The NIJRI director and key government repre
sentatives could be included as non-voting members. 

Functions of the NIJRI 

Every Indian court must operate as an independent 
arm of a sovereign tribe. But experience has shown that 
most judges and court staffs would welcome a national 
entity to assist them with a plethora of tasks which go 
beyond their daily operations. The Model Standards for 
Indian Judicial Systems call for the setting of many 
national guidelines or s~andards and for other func
tions which are best pertormed centrally, such as main
taining a source of resear~h, statistics and technical 
assistance for Indian courts. Training should have 
national coordination, as should publ ication of materials 
useful to the Indian judiciary. Many of the recommenda
tions in this plan depend upon having a source of 
assistance and advice. All these national requirements 
of the Indian judiciary are best met by a fully 
staffed, operating program which should be initiated 
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by the NAICJA and funded by the federal agencies. A 
National Indian Judiciary Research Institute is pro
posed which would perform functions useful to the indian 
judiciary. A summary of some of those functions follows. 

Coordination of individual court needs assessments. 
The recommendation that' there be an individual needs 
assessment for every Indian court depends upon coordina
tion by the NIJRI. As discussed earlier in this 
chapter (pages 148-156), the role of a national staff 

-familiar with the Model Standards for Indian Judicial 
Systems and with other court systems can be an invaluable 
aid in: 

.promoting understanding of and interest among 
tribal leaders in the needs assessment process 

.organizing planning teams 

.assisting tribes in finding specialists to 
help with particular problems 

.developing programs and budgets with tribes 

.pursuant to their needs assessments 

.making follow-up visits to tribes for evalua
tion and revision of needs assessments 

.aiding tribes in the implementation of programs 
developed by them 

.troubleshooting and obtaining help for tribes 
with specific problems in their court programs 

Source of technical assistance. Frequently a 
tribe knows it needs help but does not know how to get 
it. The NIJRI personnel could assist directly with 
matters within their expertise. 

Indian courts could benefit from the NIJRI's 
assistance with: 

.planning and evaluation 

.court organization and management 
• recordkeep i ng 
.community relations and education 
• fund ra i sing 
.Iocating personnel and consultants 

Further, the NIJRI would make referrals to experts in 
a variety of court related subjects based on files 
which it will develop. Indian courts could gain access 
to a great pool of resources and information jf a 
working relationship were established with programs for 
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state and federal courts~ Programs such as the National 
Center for State Courts, the FeJeral judiciary Center, 
the Institute for Court Management, and the National 
College of the State Judiciary are rich sources of 
advice and publ ications on subjects of interest to 
Indian courts. The NIJRI should assist in directing 
courts and judges to appropriate state and federal 
programs. 

Source of legal advice. Typically, Indian judges 
are not lawyers and are located far from law 1 ibraries, 
professional attorneys and other judges. While the most 
frequent que~tlons can be answered based on experience 
or by reference to basic library sources which every 
court should have on hand, some issues are more 
difficult. The abil ity to obtain assistance2~ith such 
problems would be invaluable to most judges. This 
must, of course, be done consistent with the canons of 
legal and judicial ethics. Outside influence in 
individual cases is improper and advice must be based 
on information which avoids identifying parties. 

It is contemplated that the NIJRI would maintain 
a toll free telephone number to be used by judges 
anywhere in the country who need advice. This is 
currently done in Texas to assist judges in rural 
courts. The NIJRI should have a Jaw library in-house 
or nearby and lawyers and legal researchers on its 
staff. Further, it would have access to persons 
throughout the country who could respond directly by 
a return telephone call to the requesting judge, or who 
could advise the NIJRI staff in the formulation of a 
response. Often it would be beneficial for a judge to 
be put in contact with someone who could assist in 
his/her own region. An LEAA funded rural legal research 
center based at a university has been used successfully 
in Nebraska. 29 

A judge contacting the NIJRI for assistance 
might pose an hypothetical case based on an actual 
situation and request a research memorandum. Or the 

28 . 
AILTP Report, supra note 6 at 115. 

29Abt :\ssoc i ates ~:-;a 1 Lega I Research: 
Legal Information Center,~An Exemplary Project 
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judge may have a question answered on the spot after 
quick reference to a case or statute. Or an unusual 
question of judicial authority may arise, calling for 
a difficult, but immediate, ruling to stay an unlawful 
act of the tribal council. Or a courtroom disruption 
may demand a prompt response from a judge unsure of 
his/her powers. The possibilities are almost limitless. 
Court efficiency and fairness and the accuracy of 
rul ings certainly would be bolstered by a ready source 
of advice. 

Development of standards and guidelines for 
Indian courts. The Model Standards for Indian Judicial 
Systems urge the promulgation of sets of guidelines, 
sample laws, and various national standards which relate 
to the work of Indian courts. The NIJRI should assume 
the lead in developing and circulating to tribes such 
recommended standards and guidelines for Indian courts. 
The areas to be covered include: 

.judicial ethics code 

.salary guidel ines 

.standards for training 

.guidel ines for judicial disqualification 

.model code of professional responsibility 

.model statement of jurisdiction 

.rules of courtroom procedure 

.model Indian court bar admission standards 

.suggested qualifications for Indian court 
personnel 

Publications. The Judiciary Institute should 
publish research, reference, and training materials i~ 
topics of interest to Indian courts. Staff attorneys 
and law clerks will be able to research matters 
of broad interest and publ ish results of specific 
research of broad interest. An important NIJRI func
tion would be collection and publication of Indian court 
decisions. This could be done by an Indian Court 
Supplement to the Indian Law Reporter. Publ ication of 
the Reporter itself would be an appropriate task for 
the NIJRI, too. A directory of all Indian judges and 
courts and of resources for courts, including social 
services agencies, specialists useful to courts, 
state, federal and tribal offices, and others should 
be available. The NAICJA has begun this effort but 
it needs expansion and continual updating. The NIJRI 
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would coordinate available grants and other resources 
for Indian courts and court related programs of 
organizations. Circulation of information on potential 
funding sources would benefit all courts. The 
pub! ications program of the NIJRI should include: 

.a journal of articles and reports on Indian 
court related subjects 

ebulletins on available grants, contracts, 
technical assistance, and legal and legisla
tive developments relating to the Indian 
judiciary 

ematerials for training judges and other court 
personnel 

edirectoryof Indian courts and a~ailable 
resources 

elndian Court Supplement to the Indian Law 
Reporter 

Training. Various training efforts have lacked 
overall coordination. The NIJRI could work with all 
agencies and organizations provia!~g training for judges 
and other court personnel to fill gaps in needed train
ing and el iminate duplication. The NIJRI IS role should 
help assure that the Indian jud;ciary itself determines 
the nature of judicial training. 

The NIJRI itself may be an ideal vehicle for 
conducting judicial training besides assisting in 
maximizing the use of training resources. A full-time 
staff to plan, schedule and organize training sessions, 
procure instructors and develop and revise materials 
would help male training more uniform and ease some of 
the burdens now borne by the NAICJA instructors. 

Working for the establishment of a permanent 
Indian Courts Training Center would be an exciting under
taking for the NIJRI. The center could be used for 
training sessions for judges and other court personnel. 
Ideally, a building suited for training small to medium 
sized groups would be acquired in a location close to 
Indian country, easily accessible by air travel, and 
near adequate lodging. The NIJRI offices could be in 
the building to maximize use of facil ities such as 
the library. 

NAICJA staffing. If the NAICJA desires, the 
NIJRI could be used for NAICJA staff needs. A~rangements 
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for meetings, officers' correspondence, accounting, 
production of minutes and other staff work could be 
handled in the NIJRI office under a contract arrange
ment. The NIJRI would be a nerve center for the Indian 
judiciary and its staff role for the NAICJA would be 
mos t log ica 1 . 

Community relations and education. The importance 
of fostering an understanding of Indian courts both on 
and off the reservation is discussed in the recommenda
tion at pages 174-177. The NIJRI IS community relations 
program should include: 

.informing the media of Indian court related 
news 

.developing community relations training 
curricula for judges 

.production of informational materials, such as 
pamphlets, films, and videotapes 

.communication with state and federal agencies 
for exchange of information 

Other functions. The NIJRI will be available 
to Indian courts, organizations and federal agencies 
to perform a variety of court related functions. For 
instance, the NIJRI could be a -central data collection. 
statistics development, and information dissemination 
center to aid the courts and federal agencies. The 
NIJRI should work closely with the Interagency Task 
Force recommended below, to assure that there is adequate 
communication of the needs and views of the Indian 
judiciary. It could help tribes and organizations with 
fundraising from federal and private sources. And it 
could prepare and file amicus curiae briefs in cases 
of importance to the Indian judiciary. 

Recommendations 

1. A National Indian Judiciary Research 
Institute should be established to perform services 
and programs for the benefit of the Indian court system. 

2. The NAICJA should continue to serve as the 
advocate of the Indian judiciary and as a parent 
organization for the NIJRI. 

Action Required 

NAICJA--must initiate requests for funcing of N!JRI. 
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Federal agencies-must respond to the funding 
needs of the NIJRI and provide continued basic support 
for the NAICJA. 

Time Required 

The recommendations can be implemented as soon 
as funding sources respond sufficiently. 

Cost 

Essential annual operating costs for the NIJRI 
would amount to approximately $500,000. This sum 
would be adequate for coordinating individual court 
needs assessments, providing I imited technical assistance, 
maintaining a ready source of legal advice, working on 
development of standards and guidelines for Indian 
courts, publishing a monthly bulletin and an annually 
updated resource directory, and setting up a community 
relations effort. Functions such as training, publi
cation of a journal, training materials and the Indian 
Court Supplement, expanded technical assistance, data 
collection coordination, production of major community 
education materials (e.g., films), establ ishing an 
Indian Courts Traininglfenter, and the NAICJA staffing 
can be undertaken as the Institute's capabil ities grow 
and funds become available from federal agencies and 
private sources. 

The NAICJA will require an annual budget of 
approximately $60,000 for administration, overhead, 
circulation of a newsletter, an annual meeting and the 
functions of the ethics review board and other NAICJA 
committees. 

Data Collection 

Tribes now have very little data about the 
operation of their court systems and recordkeeping for 
court operations is inadequate. This hampers the 
efficient conduct of Indian court business, adequate 
tribal planning, and the federal funding process. The 
establ ishment of a nationally uniform data collection 
system is crucial for all Indian courts. It \'JOuld 
assist the federal agencies immeasurably in doing 
their jobs. And a properly designed system will mean 
better operation of individual courts. 
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Two types of data are needed by the BIA and 
other federal agencies in their funding efforts: 

*information compiled on a case-by-case basis 
*statistics and facts which are collected or 

updated annually 

A uniform data collection system must be 
developed, containing all information individual courts 
need to know about particular cases for recordkeeping 
purposes, and the raw data on which annual statistics 
will be based. Forms should be designed with spaces 
for entry of needed information. The forms should not 
ask for unnecessary information; they should be able 
to be used quickly and easily. The system should be 
designed to streamline court operations. The BIA has 
asked its Automated Data Processing Division to 
develop a data collection system for Indian courts, 
but the system would be for statistics, not for the 
day-to-day recordkeeping needed by the tribes. It is 
recommended that any system serve both purposes. If 
the tribes see a benefit in the system, there will be 
an incentive to use it. 

The uniform data collection system should include 
all information which is important to the relevant 
government agencies and to individual courts. At a 
minimum this includes: 

.civil or criminal case 

.adult or juvenile 

.nature of action or offense 

.member or non-member 

.Indian or non-Indian 

.alcohol related 

.family dispute 

.jury request, if any 

.types of hearings held 

.disposition or remedy 

.appeals 

.relevant dates, locations, and identifying 
information 

.financial records (court fees, bail, depos(ts, 
etc. ) 

Each court periodically should submit to government 
agencies data compiled from the case for~3 used in the 
recommended system or copies of the forms. 
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Other information about Indian courts could be 
required for agency review and justification of congres
sional appropriations, including: 

eall court personnel 
ebudget 
eactual expenditures 
efunding sources 
ebasic demographic information about the tribe 

and reservation 
eself-evaluation of facilities and programs 
available to the court 

The Long Range Planning Project has concluded 
that mandatory requirements imposed by government 
agencies are generally obnoxious to tribes because they 
are paternalistic and tend to be infringements on the 
right of tribal self-government. But a requirement that 
tribes adopt a uniform data collection system as a 
precondition to BIA funding is recommended. This need 
not have oppressive overtones and definitely would 
inure to the benefit of the tribes in the long run. 

Recommendations 

1. A uniform Indian court recordkeeping and data 
collection system with appropriate forms should be 
developed at once. 

2. The use of the uniform recordkeeping and 
data collection system for Indian courts should be made 
mandatory and a precondition of federal funding. 

Action Required 

Federal agencies--must immediately determine, 
together with representatives of the Indian judiciary, 
what basic information is to be included on the forms 
for their own purposes and to satisfy tribal needs. 

Tribes--must replace present recordkeeping 
systems, if any, with the new.,system. 

Time Requ ired 

It should take a year for the appropriate federal 
agencies, in cooperation with tribes and relevant 
organizations, such as the NAICJA and the proposed 
NIJRI, to develop the data collection system. Its use 
by all tribes could be required the following year. 
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Cost 

Cost to the federal agencies for developing this 
system and forms should be minimal. Presumably the task 
can be done using existing personnel and equipment. 
Printing charges should not exceed $10,000 initially and 
$5,000 in subsequent years. The necessary compilation 
of data should be within the capabilities of existing 
systems at the BIA and in other agencies. The cost to 
tribes is negligible as all must maintain records as a 
part of their regular functions. 

Training 

Considerable ground has been broken in training 
Indian judges. The NAICJA program was a pioneer among 
judiciai training programs; most states had no such 
programs prior to 1968 when NAICJA's training started. 
Indeed, funding for training has been greater for the 
Indian judiciary than for the judiciary of almost any 
state. 30 Nevertheless, only a fraction of the judicial 
training needs of Indian courts are being met. First, 
Indian judges have less formal education than most 
judges, even lay judges, in the non-Indian system. 
Se~ond. there is a high turnover of Indian judges. 
Third, training for Indian judges must be tailored 
to varying tribal and regional needs. 

The format of the NAICJA training program is 
workable. Periodically (usually twice a year), na.tional 
training sessions are held and regional sessions are 
held more frequently. But the training of judges has 
been narrow in subject matter. Basic criminal law 
training is provided by LEAA funding; family law and 
child welfare training has been made available by the 
BIA. These subjects are vital to the work of Indian 
courts, but tr~ining in other subjects is sorely needed. 
Possible curricula include: 

.handling civil cases 

.integration of traditional principles and 
rem~dies 

.the role of the judiciary in community 
relations and education 

30National Center for State Courts, State Judicial 
Training Profile, at 1-7 (1976). 
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.the role of the judiciary in the budget 
process 

.techniques for handling factional, family, and 
clan disputes 

.court administration 

.handling of everyday matters, such as divorces 
_handling jury trials 
.hearing and deciding appeals 
.techniques for maintaining judicial demeanor 

and control 
.juvenile law and handl ing of children before 

the court 
.motions and other special proceedings 
.judicial review of tribal legislation 
.review of administrative proceedings and 
decisions 

.matters of regional interest (e.g., hunting 
and fishing) 

In the past training in particular subjects has 
been instituted because funds were available for 
specific purposes. The better approach would be to 
determine the types of training which are most needed 
by the Indian judiciary and then to seek funds for them. 
The NIJRI would be a vehicle for determining the will 
of Indian judges, ascertaining training priorities, and 
coordinating training efforts. Thus, it would identify 
ne''! areas of training and attempt to influence organi
zations to do such training and funding sources to 
support it. The NIJRI would try to assure that traiw" 
ing programs are not dupl icative. It should work with 
the Interagency Task Force on the Indian Judiciary 
recommended in this chapter (pages 190-192) to accom-
pI ish these goals. 

Training of other court personnel has begun. The 
AILTP has an active program of training paralegals for 
ddvocacy work in Indian courts. Antioch School of Law 
in Washington, D.C. has begun a program of training 
Indian paralegals for other quasi-legal tasks, and the 
American Indian Law Center has a grant for training in 
juvenile law. The NAICJA wtll soon begin a course of 
training for Indian court clerks. Training also ought 
to be available regularly to Indian court reporters, 
porbation and parole officers, court administrators 
and planners. Many training programs for judges and 
other court personnel are available from sources 
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serving primarily non-Indian courts. 31 These programs 
can be valuable to Indian court personnel. The NIJRI 
should collect and make available information on such 
programs. 

Existing training should be reviewed. It is 
imrortant to evaluate methods of presentation, instruc
tional techniques and curriculum content. The review 
and evaluation should be undertaken by Indian judges 
themselves along with representatives of the organiza
tions now involved in training Indian court personnel. 
Using people already acquainted with Indian courts and 
present training programs will streamline the process. 
Representatives of organizations now doing training will 
have their own perspectives which may result in a 
useful interchange and constructive criticism. The 
background of evaluators minimizes the preparatory work 
for the evaluation. 

Recommendations 

1. All exist:ng training programs relative to 
Indian courts should be evaluated. Their weaknesses and 
the need for new programs and curric>lla should be 
defined. Specific proposals and budgets can then be 
developed. 

2. Federal agencies should base their funding 
of training programs upon the needs expressed as a 
result of the recommended evaluation. 

Action Required 

Federal agencies--must fund and organize the 
recommended evaluation. 

NIJRI--must furnish needed coordination of 
training efforts. 

Time Required 

The evaluation process should take no more 
than six months, so that proposals could be sought 

31 J . Venhoff, "State and National Judicial Train
ing Programs: Are They Relevant to Indian Tribal 
Judges?", unpubl ished paper prepared for the Long Range 
Planning Project advisory committee (1977) (Appendix 2 
to th is report). 
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and presented for needed training before the next 
regular budget year. 

Cost 

The eva'luation and planning as recommended would 
cost approximately $25,000. 

It is impossible to estimate the budgets of 
training programs to be recommended. However, it is 
unlikely that the amount required would be any less than 
the amount presently spent on training for Indian court 
relat~d personnel (judges, paralegals, and clerks). 
For 1978 this exceeds $4,000,000, most of which is from 
the Department of Labor CETA program. 

Interagency Coordination 

Several federal agencies provide support for 
Indian court related activities: 

ethe Bureau of Indian Affairs (BIA) provides 
basic support and special programs 

ethe Law Enforcement Assistance Administration 
(LEAA) within the Department of Justice assists 
individual tribes in meeting special personnel 
needs, constructing buildings, purchasing 
equipment. and with other projects, and it 
funds training of judges nationally 

ethe Department of Labor under the Comprehensive 
Employment and Training Act (CETA) has made 
possible employment of a number of Indian court 
personnel and has recently announced funding of 
some new programs for training large numbers 
of paralegals and court clerks 

ethe Legal Services Corporation funds legal 
services projects throughout the country, some 
of which serve Indian reservations aGd provide 
advocates or attorneys in Indian courts 

ethe Department of Health, Education and Welfare 
and its Administration for Native Americans (ANA) 
have not been active with respect to Indian 
courts, but the mission of ANA should include 
assisting Indian courts 

Other government agencies may have programs compatible 
with Indian court goals which wouJd be available if they 
were aware of opportunities for participation in court 
development and operation. 
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At present there is no effective coordination 
of Indian court funding among federal agencies. As 
pointed out in Chapter 2, there is no equity in fund
ing among Indian courts throughout the country. Some 
lack even the most basic needs, but sacrifice scarce 
tribal funds to maintain their systems. Others have 
full staffs, adequate facilities and do not spend any 
tribal funds on their courts. Court funding simply 
does not depend on caseload, population, reservation 
size, or the adequacy of present staffing, salaries or 
facilities. There is little logic to the present 
system. 

There is dupl ication of funding in national scale 
programs for Indian courts. There are several programs 
for paralegal training, while other important needs, 
such as a full program of judicial training in civil 
litigation, go unmet. Thus, limited funds are focused 
on a few needs while others are completely ignored. 
When funds are only available for narrow purposes, 
there is devisive competition among Indian organizations 
for the same programs. Often the most vocal or persua
sive applicants are funded. Instead, documented needs 
should provide a variety of programs so that several 
organizations can cooperate in working for the 
improvement of Indian courts. 

Many Indian organizations and businesses have 
difficulties in participating in federal programs 
because they are available only to local governments 
or educational institutions, but not to entities 
organized by and for Indians. The task force should 
try to find administrative solutions to this problem. 

A conCerted effort at interagency coordination 
of funding efforts for Indian courts is needed. The 
Interagency Task Force on the Indian Judiciary would 
develop a master plan for allocating and pooling of 
agency funding available for Indian courts. The 
NAICJA, NIJRI, and other organizations interested in 
assisting the Indian judicial system should work w'ith 
the task force on this master plan because of their 
famil iarity with needs at both the tribal and national 
levels. The NIJRI also would disseminate information 
about the available programs and approaches of agen
ci~s, would attempt to interest Indian organizations 
in undertaking needed projects, and would help obtain 
the necessary funding. 
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The task force should meet regularly to coordinate 
the federal approach to Indian courts. Its work will 
promote an equalization of funding among the tribes. 
This can be facil itated by agencies sharing information 
about their present budgets and plans with one another. 
The pooling of federal information also will assure 
that all agencies are operating on the same data and 
assumptions. The task force could be an important 
source of information for congressional committees 
interested in Indian courts. LLaison with Congress 
would be mutually beneficial. 

Recommendation 

An Interagency Task Force on the Indian Judiciary 
should be formed by the federal agencies involved or 
potentially involved in funding and assisting Indian 
courts. 

Action Required 

Federal agencies--the BIA should take the 
initiative to organize the task force in view of its 
pervasive functions and responsibilities for Indian 
courts. The other agencies must make a commitment to 
the purpose of the task force. 

Indian organizations-the NAICJA., NIJRI, NTCA, 
AILTP, AILC, and other organizations involved in 
furthering the interests of Indian courts have a stake 
in, and ought to press for, the establishment of the 
task force at once. 

Time Required 

This recommendation can be implemented immedi-
ately. 

Cost 

None. The functions of the task force could be 
performed by existing personnel under existing budgets 
of the various agencies. 

Congressional Action 

This study was not intended to recommend 
changes in federal law. Of course, congressional action 
in the form of appropriations is needed to the extent 
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that additional funding is required for Indian courts. 
However, modifications of substantive law present 
another, more difficult, problem. Generally, the intro
duction of new legislation, referrals to committees, 
hearings, and consideration by both houses requires an 
expenditure of time and effort beyond the control of 
the government agencies and Indian organizations to 
whom this report and the recommendations in it are 
directed. Nevertheless, recommendations for modifica
tion of one federal law and for consideration of another 
are made because of thei r aPPdrent importance to the 
future of Indian court systems. 

Increased Penalties 

As discussed in Chapter 2 of this report, in 
many instances Indian courts must fill a vacuum left 
by federal and state law enforcement. Fede,<al and state 
law offers little security for reservation Indians when 
authorities refuse to prosecute offenders. The con
current jurisdiction of Indian courts over major crimes 
could be exercised meaningfully if the limitation of 
$500 and six months in jail on Indian court sentences 
were removed. Sentences more appropriate to other 
crimes now handled by the Indian courts also could be 
imposed. 

Direct Congressional Funding 

Courts in the federal system receive their 
funding from direct congressional appropriations after 
review by the House and Senate Judiciary Subcommittees. 
Unlike Executive departments, the Judicial Branch is 
not subject to budget reviews and reductions by the 
Office of Management an~ Budget. The President's 
budget routinely includes the budget received from the 
Judicial Conference, which is based on requests received 
from individual courts. But Indian courts are just 
another item in the Bureau of Indian Affairs' budget 
and appropriation. A small part of the overall appro
priation to that agency is for courts and their needs 
are weighed along with the Bureau's programs for educa
tion, roads, welfare, and many other things. Until 
1976, courts were not even a separate item in the BtA 
budget but were included with law enforcement. 

There are several levels at which Indian court 
budgets can be eroded. In the first instance the budget 

-193-



must survive parings of the tribal budget. Then the 
budget is reviewed by agency and area offices of the 
BIA. At the central office aggregate figures are fit 
into policies of the BIA and the Interior Department. 
The Office of Management and Budget imposes a stringent 
review, aiming to cut"costs and implement the adminis
tration1s budgetary policies. When the Interior 
appropriations committees of Congress view the budget, 
it already is battlescarred. The committees approach 
it only incidentally as a budget for courts in that 
only about $3 million of a total budget of $847 million 
(1977) is earmarked for Indian courts. 

Direct funding of Indian courts as courts in the 
federal system potentially would provide review by a 
more receptive forum, accustomed to court programs and 
the costs of judicial administration. On the other 
hand, an appreciation of Indian values and goals and 
the importance of tribal self-government may be lacking. 

The reason the federal judiciary has a simpl ified 
funding process 1s that it is a separate branch of 
government under the Constitution. If Indian courts 
were to be included in the appropriations for United 
States courts, enabl ing legislation would be necessary. 
This legislation undoubtedly would have to deal with a 
number of issues of concern to tribes such as the degree 
to which Indian courts will be subject to controls by 
the federal judiciary. Judicial selection and courtroom 
procedure should remain within tribal discretion. Some 
federal courts have ruled that where Indian courts 
receive federal funding and are subject to laws and 
procedures prescribed by the federal government, they 
are effectively arms of the federal government such 
that incarceration of a defendant under a tribal court 
order is subject to federal habeas corpus review. 32 It 
seems unavoidable that Indian courts must sacrifice some 
of their status as arms of tribal sovereignty so long 
as they depend upon the federal sovereign for funds. 
But this will be the result of federal funding whether 
it comes through the Executive or the Judicial Branch. 
Legislation on the question could clarify the situa
tion by stating Congress l intent regarding the capacity 
of Indian courts. 

32See Settler v. Yakima Tribal Court, 419 F.2d 
486 (9th Cir. 1969); and Colliflower v. Garland, 342 
F.2d 369 (9th Cir. 1965). 
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Hearings to explore the consequences of including 
Indian courts in the federal jUdiciary1s budget would 
be appropriate. Legislation then could be proposed to 
provide protections for tribal self-government and 
independence while furnishing the benefits of direct 
funding enjoyed by other federally supported courts. 
Hearings should be initiated by the congressional 
committees on the judiciary. 

Recommendations 

I. The present limitation of $500 and six months 
in jail imposed on Indian court sentences by 25 U.S.C. 
§1302(7} should be raised to $5,000 fine and five years 
in jail. 

2. Congressional hearings should be held on 
the question of direct funding of Indian courts in the 
same manner as federal courts. 

Action Required 

United States Congress--(l) must consider and 
pass the recommended legislation to increase allowable 
tribal court penalties, and (2) must initiate hearings 
on the direct funding question. 

Indian tribes and organizations-must support 
the recommendations. 

Time Required 

The recommended legislation can be introduced 
at once; if there is no substantial opposition, it could 
be enacted within a year. 

Congressional hearings on direct funding can 
commence as soon as appropriate committees schedule 
them. 

Cost 

None. 
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