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Policies of the Parole Commission and the
Bureau of Prisons as They Affect the
Judge's Sentencing Options

This paper has been prepared as an introduction to Vunder—
standing the relationship between a judge's sentence of imprison-
ment and the actions of those agencies that have responsibility
for an offender after sentencing. It deals principally with poli-
cies a;‘ffeczting the duration of ah offender's incarceration, but it
also includes some discussion of policies affecting the offender‘'s
experience while incarcerated.

Readérs are cautioned that administrative policies discussed
in this paper are subject to revision, and that revisions may apply
to offenders sentenced currently. The paper is current as of
October 17, 1978.

Under 18 U.S.C. § 4205, prisoners are eligible for release on
parole only if serving sentences to imprisonment for more than one
year. The paper therefore begins with a section’ ‘limited to these
sentences. Following that, there are sections on sentences to im-
prisonment for one year or less; special sentencing authorities such
as the Youth Corrections Act; the ﬁse of observation and 'study pro—
cedures as an aid to the sentencing judge; and cammunications frdn |

the judge to the Bureau of Prisons and tlie Parole Commission.
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I, SENTENCES TO IMPRISONMENT FOR A YEAR-AND-A-DAY OR MORE

A. ‘Policies ‘of the Parole Commission

Sumary

Under current policies of the United States Parole Commission,
most offenders have their initial parole hearings within four months
of arrival at a Bureau of Prisons institution. Following the
initial parole hearing, an offender is given a "presumptive" re-
lease date -~ a date on which the offender will be released if his
conduct is good and if he proposes an adequate release plan at the
appointed‘tine. The actual release date may subsequently be made
earlier than the presumptive date, but the Commission's regulations
state that this is to occur only under "clearlykexceptional circum-
stances." The actual release date may be later than the presumptive
date if the offender commits disciplinary infractions while in pri¥
son, or if the offender does not propose a satisfactory release plan.

In setting release dates, the Commission employs two principal
criteria. These criteria reflect the Commission's interpfetation of
the Parole Comuission and Reorganization Act of 1976,! which effected
a major change in the statutory basis for parole. One criterion is
fhe seﬁerity of the behavior that brought the offender into contact
with the law. The other is a statistical prognosis of the likelihood
that the offender would violate parole if released. The statistical

prognosis, as well as the severity classification, is based on

1. Pub. L. No. 94-233, 90 Stat. 219.
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information available before the offender enters an institution, |
That is to say that the prediction about lj.kely ‘success on paxocle
is not based ori behavior while incarcerated » but is instead based
on information developed about the offender‘sb earlieﬁ: life,
These policies are radically different from. some commonly
held notions about the parole pmceés. In particular —

1. Tt is ggg the policy of the Commission to re-
lease cffenders when‘ they ieach their parole eligibility
datee, even assuming their conduct while imprisoned is
exemplary. That probably never-has been the policy’,, ,

2. It is not the policy of the Commission to re-
lease offenders upon a determmatlon that they have
reached the optimm t:me for release in terms of re-
habilitative progress. That was once an important fac—~
tor in release decisions, but no longer is. The lack of
attention to this factor reflects a lack of confidence in
the ability of parole authorities to make determinations
of this nature, | L |

Present policies are designed largely to reduce disparity in the
treatment cf inmates sentenced by different judges, in accordance
with the Commission's understanding of Congressional int‘ent in en—
acting the 1976 law.? | a
In the context of such a pcl:l.cy, the ]udge's sentence serves

principally to place- lmu.ts on the Parole Comm.ss:.on's exerc15e of ;

2. See 42 Fed. Reg. 39,808 (1977) (discussion of purpose of amendments -
to Parole Commission regulations); H. Rept, No, 94-838, pp, 19-21 (1976)
(Joint Explanatory Statement of the Committee of Oonference) ' reproduced
in the appendlx ‘ ; L
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the release authority. If the Commission's function is to compenSate
for diSparity in judges! sentences, it is no doubt paradoxical that
 judges have the ability, through their sentences, to limit the Com—

, missioﬁ's ability to follow its own release criteria. This paradbx
is ‘b'asica’lly a product of changing notions about the appropriate

role of the parole authorities, not accompanied by a thorough’ re-
appraisal of the relationéhip between the sentencing function and

the parole function. In the absence of such a reappraisal, the
paradox remains part of the environment in which judges make their
sentencing decisions.

Parole Commission Procedures

‘Under current Parole Corrmission policy, the procedures for of- x
fenders sentenced £o terms of less than seven years are distinguished
from those for offenders sentenced to terms of seven years or more.
An offender with a term of less than seven years receives his initial
hearing within 120 days of arrival at a federal institution, and a
presumptive date of release is established following that hearing.3
An offender serving a temm of seven years or more, however, does not
receive his initial hearing until shortly before his parole eligibility
date -(genefally when one~third of the sentence has been éerved); fol-
iching the initial hearing for such an offender, the Commission either

sets a presumptive release date that falls within four years after the

3. 28 C.F.R., §§ 2.12(a), (c) (1). Unless otherwise noted, citations
to the Code of Federal Requlations are to the revision of 28 C.F.R,,
part 2, appearing at 42 Fed. Reg. 39,808-22 (1977).

T



initial hearing or continues the case to a "four-year reconsidéra—
tion hearing." Following a four-year reconsideration hearing,
the alternatives available after an initial hearing are again
available —- either a presmﬁptive date is established or another -
continuance is ordered.™ |

. Under proposed regdlations published in the Federal Register
 of September 18, 1978,5 the standard for determining who gets an
early initial hezring would be changed, and would depend on the
offender's parole eligibility date rather than the sentence length.
The initial hearing within 120 days would be provided to every of-
fender who will become eligible for parole before serving ten years.
For ali practical purposes, that means e\}ery offender except those
sentenced to life imprisonment or terms of thirty years or more;
offehders serving these long sentences would still not receive |
their initial hearings until shortly before their eligibility dates.
Under the proposed regulations, a presumptive release date would be.
esﬁablished following an initial hearing if 1t bwas thou'ghtk appropri-
ate to set a reieaée date that fell within ten years following the
hearing. If a presumptive release date was not s‘ef., ‘the case would

be continued to a full-scale reconsideration hearing ten years away.

4. 28 C.F.R. §§ 2."12(a) @, (b); @ (2), 2.14(c)(2).
5. 43 Fed. Reg. 41,411-12. \ |
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After the initial parole hearing, periodic "interim" hearings
are provided, to consider any significant developments or changes
in status that may have occufred after the initial hearing.
Interim hearings come at eighteén—month intervals for offenders
serving terms of less than seven years, and twenty-four month in-
tervals for those serving terms of seven years or more.6 However,
the first interim hearing is not held until shortly before the
parole eligibility date.’ For offenders serving less than seven
years, thé first interim hearing may thus be more than eighteen
rmonths after the initial hearing; for offenders serving seven years
Oor more, it’usually will be more than twenty-four months following
the initial hearing if, as proposed, that hearing is provided early.

The regulations provide that, following an interim hearing,
the Commission may (1) order no change in the previous decision;
(2) advance a presumptive release date or the date of a four-year
‘reconsideration hearing;kor (3) retard or rescind a presumptive
parole date for reason of disciplinary infraction.® The regulations
state that a presumptive release date or the date of a four-year
reconsideration hearing shall not be advanced "except under clearly
19

- exceptional circumstances. Thus, they appear to contemplate that

6. 18 U.S.C. § 4208(h); 28 C.F.R. § 2.14(a) (1).
7. 28 C.E.R. § 2.14(a) (2). | |
8. 28 C.F.R. § 2.14(a)(3).

9. 28 C.F.R. § 2.14(a) (3) (ii).

T @



an offender will only ravely be released earlier than the presump-
tive date established following the initiai hearing. Since the
policy of setting presumptive dates is relatively_recént, there has
been no experience as yet with-interim hearings held to review pre-
suptive dates in the '.Light‘ bf subsequent. developments.

The final procedural step is a review of the case on the
record, shortly before the offender's presumptive release date.
The record review occurs unless there has been an in~person hearing
within six months of the release da1‘:e. The record review is pri-~ |
marily to determine whether the offender has satigfied the condi-
tion of continued good conduct and offered a satisfactory release
plan. If the record is not satisfactory on either score, the case
is set down for a hearing to reconsider the release date.l0

Putting the details aside, the importance of these procedures
is that, for almost all offenders, a te‘ntatiiré parole date is ,set.:‘
very early in the service of the sentence, and this tentative aate
will almost invariably be the actual date of release unless the
' prisoner does not ‘sai‘:isfy the conditions of good conduct and the
presenta.tion of é satisféctory release plan. There is appa@rently
very little that the offender can do within the institution to change

the initially established parole date, other than violate the rules. :

10, 28 C.F.R. § 2.14(b).



-8
As is noted below, however, other portions of the Commission's regu~

lations seem to be in conflict with this conclusion.

The Salient Factor Scoxe

We turn now to the standards for establishing the parole date
for an adult offender. For purposes of illustration, we hypothesize
a case in which, acting on a tip, Secret Service agents got a war-—
rant to search the offender's apartment, and found there $15,00C in
counterfeit Federal Reserve Notes. The offender has pleaded gquilty
bto one count of possessing counterfeit money with intent to defraud,
an offense that carries a maximm sentence of 15 years' imprison-
ment and/or a $5,000 fine under 18 U.S.C. § 472. The offender is
twenty-eight yéars old, and has been unemployed for the last twenty
mon’f.hs. He has no history of drug abuse. He has one prior convic—
tion for larcency; he was sentenced to a term of probation, which
was satisfacto’r_ily completed.

| On page 9, we have reproduced the worksheet used by the Parole
Commission for computin~ the offender's "salient factor" score, filled
out for our illustrative offender.!l The salient factor score is the
mdex the Canmission uses to express the likelihood that the offender
Will violate parole if released. The possible scores range frcm zeroy,

representing the poorest prognosis, to eleven, repreéenting the best.

“11. The worksheet computations are set forth at 28 C.F.R. § 2.20.




R-18 part 2: (SFS 764A)
(Ed. 4/71)

NOTICE OF ACTION - PART II - SALIENT FACTORS

Register ‘Number _ Name A C"Wﬂ:er;c ":e r

- ITEM A S 2
No prior convictions (adult or juvenile) = 3
One prior conviction == 2

Two or three prior convictions

=1
Four or more prior convictions = 0 92
ITEM B
No prior incarcerations (adult or juvenile) = 2
One or two prior incarcerations = 1 .
Three or more prior incarcerations = 0 2
ITEM C

Age at first commitment (adult or juvenile)
26 or older = 2

18-25 = 1
17 or younger == 0
*ITEM D ____ - : | !
Commitment offense did not involve auto theft or

checks(s) (forgery/larceny) = 1

Commitment offense involved auto theft [X], or
check (s) [Y], or both [Z] =
*ITEME _.__

Never had parole revoked or been committed for a

new offense while on parole, and not a probation
violator this time =1

Has had parole revoked or heen commlt’red for a’

new offense while on parole [X], or 1s a probation
vxolator this time [Y], or both [Z] = O

, |
- ITEM F el S — :
No history of herom or opiate dependence = 1
Otherwise =0 .
O
ITEM G _ ———— ;
Verified employment (or full-time school attendance)

for a total of at least 6 months during the last 2
years in the community = 1
‘Otherwise == 0

TOTAL SCORE ____

* NOTE TO EXAMINERS:

If item D or E is scored 0, place the appropnate letter X; Y or Z) on’ the line
~to the nght of the box,
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. Examination of the worksheet inﬁica_tes that the prediction of

| parole success is based entirely on infommation about the offender

that antedates his- incarceration on the present charge, The Cbm=—
mission has concluded, on the basis of empirical studies, that be-
havior while imprisoned on the present charge is not a good prer
dictor of parole Success.

Instructions for computing an offender's salient factor score
are found }J'.n the Parole Commission's "Guideline Application’ Manual,"

dated November 1977.12 All probation offices have copies.

Offerise Severity Scale and Decision-Making Guidelines

Page 11 contains the Parole Commission's guidelines for deter-
mining release dates for adult offenders.!3 Across the top of the
guideline table are four categories of parole prdgnosis, based on

the offender's salient factor score. Our possessor of counterfeit

money, with a salient factor score of nine, is seen to have a

"very good" parole prognos‘is.‘ Down the side of the guideline table
are listed a number of reasonably commicn offenseés; we fi.nd that
possession ofl $1,000 to $19,999 of counterfeit currency is‘con-’-
sidered to be an offense of "moderate" severity. The résulting
guideline for our offender is twelve to »sixteer’l months.  If the
offender's institutional conduct is satisfactory, and if thegjudge‘sk

sentence permits, the Cormission would therefore expect to release

12. Pp. 4,18-4.26.

13, 28 C.F, R. § 2.20, as amended 42 Fed. Reg. 52,398-99 (1977) Pro-

posed amendments to the gu:.delmeu have been publlshed at 43 Fed. Reg.

46,859~67 (1978),

@



i orm R-3 ; ADULT ' 11
EffECtivq —11/1/7 7 Guidelines for D&citlcn-n;lm ' ‘ » !

[Guideliinar for Decisiom-Raking, Custamary Total Time to be
Served before Release {inclwding jeil time}]

OFFERSE CHARACTERISTICS OFFENDIR CHARACTERIETICS: Parole Prognosis {Salient Factor
Savarity of Offense Behavior St

(Examples) a Good * rair PoaT
11 to-9) (& to 6} 5 to &) {3 to 0}

Lom
“Tacape (open institution or program {e.qg., CTC, work
releass) - absent less than 7 4
Marihuana or aoft drugs; simple po
{small quantity for own v
Property offensas [theft or s
stolsn proparty] less than $1,0

6~10 8=12 10-14 12-18
months months months months

LON WODERATE

Alcohol Iaw violations

Coun nr;-.:.t currency {passing/possessicn less than
$1,000

!—Aq;.tion lav . vioclations -

Income tax evanion (leax than $10,000)

Property offenaes [forgery/frauvd/thaft from mail/
ambaItlament/interstate transportation of
atolen o forged securities/receiving stolen
property with intant to resell) less than §1,000

Selective Service Act violaticns

8-12 12-16 16-20 20-28
months months months months

DA SR

MODERATE

Aribery of a public official {offering or accepting)
Counterfeit currency {passing/possession $1,000
to $15,99%) .
Drugss .
Harihiana, possessicn with intent to distribute/
sale fsmal) scale (mig., less “han 50 1ibs.})
*5oft drugs®, possession with intent to distribute/
sale (less than $500)

12-16 16-20 20-24 24-32

E < tituts . :
s o e L e ey 7 months months months months
Piresrms Act, possession/purchase/sale {single weapon: . :
not saved-off otgun or wachine g\m)
Income tax avasion {$10,000 to $50,000) M
#ailing threstening coxmnication(s} M
Misprison of on; ¢
Property offenses |“heft/forgary/frauvd/embezzlement/ °
interstate transportation of stolen or forged *
sacurities/receivinn atolen nronertv) !
$1,000 to H’.!Q: £ aiten(s) .
smuggling/transporting of alien(s
P g mz: of motor vehicle (not multiple theft or for :
- rasale) e
= *
g
HIGH . .
Tountarfelt currancy (passing/possession $20,000 .
to $100,000) .
- Counterfeiting (manufacturing) ‘
) pruge: .
» Marihuana, . pos ion with intent to distribute/ . E
sale (medium & s(-.g‘.'inilomta 1;!” :?.,,ihlu/ .
"Soft drugs” on tent to distr . . .
sale {$50 $5,000) . - - — -
septotiv, posssaslot/tramuperiation : 16-20 20-26 26-34 34-44
Pirsarms Act, pol on/purchase/sale {sa 0!
hotgunisl ,aachine sunisy, or mitipie wapore) + MONths months month& months
Mann Act (no force = comsercial purposes) .
Thaft of motor vehicls for rasale i .
Property offenies [theft/forgery/fraud/eabezzlemant/
intarstate transportation of stolen or forged )
securities/receiving stolen property) .
$30,000 to $100,000 ’
,
.
Y
VERY RICR .
Ty (wespon or threat) .
Sreaking and sntaring [bsnk or post office-antry.or .
sttempted entry ta vault} N
Drugs: . » .
Maritivana, podsesanion with intent to Mnrlbu;.;/ N
“ale lh.r?- scale (a,9., 2,000 lbs. OF mors . . . . .
“Boft druqQi puassasion with intent to - PO - —.
alwtributa/sale (over 83,080} : 26-36 36 48 48-60 ) 60~72
*Kard dsuqe puossssaion with intent to B
I tes s Thot "enceeting 4700, a00) » months months months months
Fxtortion . .
Mann Act (force) : :
Property offensen [theft/forgery/travd/ambasslement/ -
intarstate transportation of stolan or forged N

sscuritiss/receliving stolen property) ovar $100,00
but not ‘excesding $500,000 ) +

oaparesT I
Aggravated: felony (e.g.; robbery: Weapon fired =~ no
. seriouws injury)
Explonive detonation Vinvolving potentisal zisk of
ghydc-l injury to person{s} ~ no sericus
njury occurred)

'lcbb-ry (multiple instances (2-3)) 40_55 55-70 70—85 ) 85-110
rurd g, rmiagaaion wiih bert e atsectmeamie-l months months months months

Sexval act-force (e.g¢., forcible rape} ' !

GREATEST. XY

' Mggravated felony-sericus injury {e.g., injury
involving subswantisl riak of death, or
protracted dimability, or disfigurement),

Adrcraft hijacking ;
Eapicnage . x »

Gemater than above - however, specific fang re hot givan due
to the limited number of ca apd- the extreme vnrhtlgn posnible
within the category. . o :

L T iy P

ping . .
si=, Pomicide (intentional or comitted during other crime) §

- WOTES: 1, - These guidelines are predicated Vunun good {nstitutionsl conduct and : :

2. 022 offense behavior is niot listed above, the proper caregory :-y' ::og;::l::;!;yr‘:g:.;rl )
the severity of the offense behsvior vith thase of vinilar offense behaviors 1inted pazie
3. If an offense bahavior can be classitisd under more than one category, the most sarious

P ;;pucl?;- £aLego: l“ tD be used.
. n of fense behavior invoXved wultiple separate offwrmses, the severity 1 1
:. noe ir to be.given, allow J0:days (1 month) for release przqr:':r:.{lnnf”c""d.

include heroin, cocaine, morphine, or opiste derivati -
*soft drugs* incluaq, Su&'uc no;. lh?lod to, b.r;(t;:.’ S aynthetic oplate
: N *

< amphatamines, LBD,

7. Conspiracy shall be rated for yuideline purpeu.'.“, &f .
if wuch: behavior ‘was consummated, t] 1 P4 tD_th:d\mdarlylnq of fense behavior
rated one step below the cnnlu-na:'n!?:n::f.n“ »h Ungonsummated, the ce"'”"”; viil be
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the offender some time within twelve to sixteen months of the be~
ginning of his sentence. If the judge‘'s sentence does not permit
release in that period — either because parole eligibility comes‘
some time after sixteen monf.:hs or because the mandatory release date
comes before twelve months -~ the Commission wotlld expect to release
the offender as near to the guideline period as théy legally could.

In determining t:he severity classification, the Commission
refers to "offense beha:vior" — that is, the conduct that brought
the offender into contact with the law -- rather than to the offense
of conviction. For example, if our offender, although pleading
guilty to possession, had in fact been found with a printing press
in his apartment, the Commission would probably classify the "offense
behavior" as manufacturing, and the severity rating would be "high"
 instead of "moderate". The Guideline Application Manual states that
information describing offense behavior more severe than.that re-
flected by the offense of conviction may be relied upon 'only if
such information is persuasive. It says that "The normal indicants
of persuasiveness ace (a) the report is specific as to the behavior
alleged to have taken place; (b) the allegation is corroborated by
established facts; and (c) the source of the allegation appears to
be reliable."!* Charges of which the offender was acquitted after

trial are not used in detemmining offense behavior, but charges in

14, P. 4,08.
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dismissed counts are used.1®
The Commission's predecessor, the U,S. léoardk of Parolek,v gave
the following explanation in 1975 for rejecting a suggestion that
severity ratings be based only on the offense of conviction:

"Regarding the offense severity categories, one comment
suggested that all ratings be based on offense of con-
viction only, A corollary suggestion was that all
Federal statutory offense descriptions be listed on the -
severity scale. The Board presently considers the total
circumstances of the offense committed (offense behavior)
and exercises its best judgment as to the correct rating

- in each case. Rigidly codifying offenses by statutory
section would preclude objective assessment of the actual
offense behavior, and would place excessive reliance on
convictions obtained more often by negotiation of pleas
than by trial of the facts. Neither justice nor uniform-
ity of treatment could be achieved with such a system,
and the Board has, therefore, found the proposal unac-
ceptable."16

There is same reason to think that probation officers, when
preparing presentence reports, do not always give sufficient atten-
tion to kthe "offense behavior" standard. That sometimes causes them
to wderestimate the likely duration of incarceﬁation. - There is also
some i:eason for concern that judges may accept plea agreements irivolvf‘
ing reduction of chargés from defendants who are not aware of this

policy.

Discretion in ApplYing or Departing from the Guidelines

As is reflected in footnote 1 to the adult guidelines, the

Cammission's regulations state that the use of the guidelines is

15. Ibid. )
16. 40 Fed. Reg. 41,330 as7s).

\“'
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predicated upon good institutional conduct and program progress.l? .

As noted earlier, however, the regulations also provide, once a

presmr@tiife date of release has been established, that the release
date will be advanced only 1n "clearly exceptional circumstances"
and postponed only for reason of disciplinary in_fraci:ions‘. When
they are read’ asf a whole, therefore, the regulations are somewhat
ambiguous about the role of institubional conduct and- program pro-
gress occurring after the initial hearing. The portions of the
regulatigns dealing with the procedure for review of presumptive
parole dates were adopted later than ‘the portions dealing with the

applicability of the guidelines, and might there'fore‘ be viewed as

a more definitive statement of Commission policy. However, par-

| ticularly in the light of the changing membership of the Parole

Commission, it would be hazardous to predict which way the ambiguity
will be resolved.

There is no ambiguity, of course, about the discretion the
Commission retains to hold the offender longer than the guideline
period in the event of diéciplinary problems.' No written guidance
is available on the length of the appropriate extension in such cases.

| Even apart from the consideration of behavibr th.le incarcerated,

Commission regulations provide substantial areas for discretion in

179’ 28 C'F.RI § 2.20(b)!
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using the guidelines. In the fixst place, examiner panels exercise
discretion in selecting a release date within the range estaplished
by the guidelines. In the second place, many offenses are not
listed in the guidelines, and the examiners are enjoined (in foot-
note 2 to the guidelines) to find "the proper category , . . by
’conpari..ng the severity of the offense behavior with those of similar
offense behaviors listed." Third, examiners are vauthorized to de- |
part frcm the severity ratings on the basis of aggravating or
mitigating circdnsta.n«:’es. 18  and fourth, examiners are authorized
to depart from the parole prognosis established by the salient
factor score if they make a contrary clinical ’j\;xc”igrnerw.t.“1‘3 The
Guideline Application Manual contains a more complete list of pos-
sible grounds for departing from the gu.idelyl.i.nes.20 |

The published guidelines are thus intended as expressions of
policy for the guidance offCom’nission personnel and not as mechani-

cal determinants of an offender's release date.

Policies Governing Termination of Parole Supervisi_on
In addition to determining when an offender shall be released
from an institution, the Parole Commission determines —-— within the

limits established by the judge's sentence -- the duration of parcle

18. 28 C.F.R. § 2.20(d).
19. 28 C.F.R. § 2.20(e) -

20. Pp. 4.13-4.17.
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supervision, The statute gives the Commission the power to termi-
nate parole smpervision early, and requires them to do so at the
| expiration of five years of supervision wnless they determine, after
' a hearing, thét the offender is likely to engage in criminal con-
duct. 21
The Commission's Procedure Manual states that pai:olees with
salient factor scores between nine and eleven (such as our possessor
of comterfeit money) will normally be terminated after two years
of supérvision, and that those with other salient factbr scores
will normally be terminated after three years, é.ssuming that the
parolee has not engaged in new criminal behavior or committed a
s,erioué, parole violation,?22
When a ‘"special parole term" under the Drug Abuse Prevention
and Control Act has been added to the regular parole term, the
special parole term is treated as a separate consecutive periodof‘
parole, independently subject to the rules governing termination of -
supervision. 23 |

B. The Judge's Sentencing
Alternatives

Assuming that the sentencing judge has decided to impose a

sentence of a year-and-a-day or more, the fundamental choice available

21. 18 U.S.C. §§ 4211(a), (o).
22, U.8. Parole Commission; ProcedureManual, App. 13 (1978).



17
is WMethér*té permit the-Parolé‘Commission to follow its
own policies or whethér-to*restrict,the options available to them.

A judge who decided to sfstematically maximize the‘latitude
" given to the Parole Commission would routinely impose sentences fér -
the maxﬁmmn‘baﬁms authorized by law, but would do sb under 18 U.S8.C. -
§ 4205(b) (2), thereby making parole eligibility immediate. There
are probably no julges who would feel that they WEre fulfilling their‘
duty by engaging in such a practice.  In a technical sense, ' |
therefore, nearly every'sentencé‘will limit the flexibility of
the Parole Commission. Nevertheless, it is believed that there is
a serious choice to be made between inposihg a sentence that seems
- likely to permitvthem.td follow their policy and one that seems
likely to prevent them from doing so.

The minimum duration of an offender's incarceration is deter-
mined, of course, by the parole eligibility date. Under a regular
sentence, the offender will be’éligib1e:for parole upon expiration
of one~third of the stated senﬁence or éfter serviqg ten years of a
life sentence or a sentence.of nore than thirty years,2“ iUnder
18 U.S.C. § 4205(b)(1), however, a jtdge is authorized, at the
time of sentencing, to establish an earlier paroleveligibility
date. Under §-4205(b)(2),;the judge may ﬁake'paﬁole eligibility -
immediate. As obsexved previously, the effect of using one of

tHese authorities is‘to'enable the Parcle Commission to release

24. 18 U,S.C, § 4205(a),
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the offender. earlier if Commission policy calls for an earlier re-
‘J_lease,, The use of such a sentence will lhot ché,hge the Camnission's
- view of an appropriate release datée
‘7 The ma;«mmm time to be served in prison is determined by the
stated sentence -- reduced, if the offender ts behavior in prison

is satisfactory, by "good time" earned, Good time is awarded by
the Bureau of Prisons, not kbyr the Parble Commission; it therefore
serves to limit the latitude of the Parole Commission. Under 18
U.S.C. § 4161, a prisoner sentenced to a term of years in ‘excess of
one year, whose record of conduct shows that he has faiﬁhfully ob-
served all the rules and not been subjected to punishment, is en— |

titled to a deduction calculated as follows:

Sentence Length Good Time Earned

More than 1 year, less than 6 days for each month
3 years of the stated sentence

At least 3 years, less than 7 days for each month

5 years ; of the stated sentence
At least 5 years, less than 8 days for each month

10 years?> | of the stated sentence
10 years or more 10 days for each month

of the stated sentence

'25. Under 18 U.S.C. § 4206(d), a prisoner serving a term of five
years or more is to be released after serving two-thirds of the
sentence, unless the Farole Commission determines that he has serious-

-~ ly or frequently violated institution rules or regulations or that
.there is a reasonable prchability that he will commit a crime, For

“offenders serving sentences of five to ten years, this _provision may

- mandate release before the date established by subtractlng good time
frOm the sentence,
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In addition, priscners may be awaxded what the Bureau of _

Prisons refers to as "extra good time" under 18 ’U;S,‘C. § 4162.
Extra good time is awarded, unless the warden disallows it for
poor perfonnance,. to prisoners ‘who work in prison industries and
same with other work assignments, and to prisoners in work-study
programs, community treatment centers, or Bureau of Prisons camps.26
For the first twelve months of qlmlitying service, it is awarded
at the rate of three daYs per ‘mo,nth of service; thereafter, it is
awarded at the rate of five days per month of service. 27 Bureau
of Prisons regulations also provide for lump-sum awards to reward
‘acts of heroism, voluntary acceptance of unusualiy hazardops as-

signments, etc.,28 -

In sumary, :i.n. fashioning a sentence ofeihcarceratio‘n, the
judge has the power to set the lower limit on the duration of in-— |
carceration. The judge elso has some power to determine the uppei:
limit, but the upper limit established by the stated sentence may
be Irodified‘ by both good time end ext_ra good time. Moreover, since
the judge is w:.thout authorlty to establish a parole eligibility date
that comes later thzm one—thlrd of the stated sentence, the upper and
lower lJ.mJ_ts can never be the same, some dlscretlon must always be.

1eft to the Parole Ccmmss:.on. ‘

26. 'U.,S. Bureau of Prlsons, Policy Statement 7600 50C, 111! 4, 5,6, 8,
9 (19’77) ‘ ~ t -

27, Ibldcf “ lOb
28, Ibid., ¢ 7.
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In cases in which the judge's view of the appropriate period
of incarceration differs from the view refiected in the Parole
Commission's guideiiﬁes ¢ Judges may have a difficult. problem det;er—
mining whether to impose their own views or to accede fo the
l Commission's policy. 'the problem can be especially trdubléSane
’whenk the judge believes the period of incarceration should be
longer than the guideline. Judges who impose sentences with parole
eligi}‘aility dates that are beyond the guideline range must antici-
pate that the offenders 'involved will soon learn that they must |
serve more time than other prisoners who, according to the Parole
Commission's standards, are no more deserving of earlier releasé.
When such a sentence is imposed, it may be appropriate to inform
the offender of the reasons for it.

ITI., SENTENCES TO IMPRISONMENT FOR
ONE YEAR OR LESS

If an offender is sentenced to imprisonment for oné year or
léss, the Parole Conmission does not determine the date of release.
Thé date 'o'f release is determined by the sentencing judge, subject
to’ the possibility that ﬁhe offender will be awarded good time,

The table on page 21 displays ;the three authorities under
which sentences to imprisonment of a year or less are 1mposed. The
third of the authorities listed ~ the sehtence with reléase "as if -
on parole" ~- is relatively new. It was enéct'ed when the authority

~of the Parole Comuission, which had previously extended to all
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SENTENCES TO IMPRISONMENT OF
A YEAR OR LESS

C ‘ Actual Time in ‘ Post-Release
Formal Sentence Confinement ’ - Supervision
“"Regular" sentence: X’ Stated sentence less . None
‘months' imprisonment - "good time" ’ :
"Split" sentence: X months' The unsuspended portion . Up to 5 years,
imprisonment, the defendant of the prison term, 1ess : as specified
to be confined for Y months ,"good time" by court
and the remainder of the :
term to be suspended, fol-
Towed by Z years' proba-
tion. Unsuspended portion
of prison term cannot ex-
ceed 6 months. (18 U,S.C.
3651)
Sentence with release “as Until specified release ‘ ~Until expira-
if on parole": X months, date (uniess substracting tion of stated
 provided that the offender "good time" from stated ‘ sentence
shall be released as if on sentence requires earlier
‘parole after Y months. reledse)

-Stated sentence must be
at least 6 months; re-
lease date must be after
at least one-third of
stated sentence. (18
U.S.C. 4205(f))

~ NOTE ON "eoon TIME"

Regular good time, under 18 U.S, C. 4161, is earned hy observ1ng the ru]es.
It applies only if the stated sentence is six months or more, (In the case of a
- split sentence, it applies only if the unsuspended portion of the prison term 15
exactly six months,) When the stated sentence is a year or 1ess, regular: good time_‘
is'at the rate of five days for each month of sentence.

Extra good time, under 18 U.S.C. 4162, is awarded by the Bureaupursuant te
the policies set forth at page 19. Waen the sentence {s & year or less, the maxi~
mum extra good time is three days For each month of serv1ce . Thepe 1s.no pre-
qulrement that the sentence be six mqnths or more B S TR
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senﬁéndés over six mpnths,’was changed to make the threshold one
year. The new authority was desighed,>in broad terms, to givebthe
judge the authority that the Parole Cormission waé giving wp. The
langUage of the statute is that the court may, at the time‘éf
sentencing, "provide for the prisonex's release as if on parole
after service of one-third of" the sentence. There is some ques-
tion whether that language requires that the parole date be at the
one~third mark, or merely permits it to be at such time after the
one—tﬁird mark as the judge Specifies; The table on page 21 re—
flects the more flexible interpretation. That interprétation is
consistent with the history of this subsection as representing a
transferkof power from the parole authority to the sentencing judge.
In addition, if the language were interpreted as requiring release
at- exactly the one~third mark, the maximm period of incarceration
“that could be accomplished under the new language would be four .
months, and nothing’cQuldibe'achieved that coﬁld not previously
have been achieved’with the "split" sentence. Even if‘thé more:
rflexible view of the new language ié accepted, however, it offers
relatively‘little new discretion to the sentencing judge. It per-
mits the judge to provide for a period of post-release supervision
follOWingua term of incarceration for more than six mbnths,:which
v ~cannot be done under the split sentende. But the period of péstv

release supervision is necessarily quite short, since the duration
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of the whole sentence — inc‘a‘rCe;;ation plus supervision =~ cannot
be greater than a year. 29

Under 18 U.S.C. § 3651, confinement under a split sentence is
| to;%-be in'a "jail-type institution or a treatment institution." Of—
’feriders senténced under this authority are therefore generally con—
. fired in metropolitan correcticnal centers or local jails. Since
there is no similar statutory language governing the placé of con—-
finement of effenders sentenced with release "as if on parole,"
these latter offenders may be sent to lower-security institutions

of the Bureau of Prisons.
IITI. SPECTAL. SENTENCING AUTHORITIES

A.  Sentences to Community Treatwent Centers

The Bureau of Prisons operates, either directly or under con—
tract, a nurber of "commmity treetxrent centers." The principai
purpose of these centers is to serve as half-way houses for offen-
ders approaching the ends of their periods of incarceration. However,
newly sentenced offenders may also be assigned to them. There are

two ways in which this canb be accomplishied.
| One way is to sentence the offender to a term of mprls0nment

and’ reconmend to the Bureau of Prisons that he serve h_'LS tlme in a -

29. 1If a defendant is sentenced on more than one count, it is some-:
times thought appropriate to sentence to. imprisonment on one or more
counts and to prokbation on one or more, with the imprisonment and pro- s
bation to run consecutively. In such cases, it is possible for the '
judge to mandate incarceration for more than six months, followed by
a substantlal period of probation superv1510n. Th:Ls is conmonlY ‘
called a "mlxed sentence." - :
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‘commanity treatment centex, Such a recammendation is not binding,
of éours‘e,‘ but the Bureau is likely to follow :Lt in most cases. The
Bureau of Prisons will not send somedne to a conmunityr treatment
center as an initial métter in the absence of such a recommendation
from the sentencing judge.

The second way is to place the offender on probation, subject
to a condition requiring him to reside in a coxftmmity treatment
center. The Bureaiof Prisons will accept probationers in commmity
treatment centers to the extent that they have space available.30
The availability of space can be ascertained in advance of sentencing
through probation offices, which should also have information
about the programs in commmnity treatment centers within their dis-
tricts. |

The principal difference between these alternative methods
seems to be in the locus of power once sentence has been imposed.

If the sentence is to hrupriéonment, the offender is in the custody

- of the Attcrney General; the Bureau of Prisons has the responsibility
for handling disciplinary matters and the like, and the Parole Com—
mission has the responsibility -- if the sentence is for more ti‘lan

a year — for detexmining the releasé date. If the séntence is to
vpmbation with a conditicn requiring residence in a community treat-

ment center, the Bureau of Prisoris may terminate the probationer's

30. See 18 U.S.C. § 3651.
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residence in the center, but the basic authority cver the offender

remains with the court.

B. Spec;Lal Authorities Appln.cable. to
Young Offenders

An offender who is under 26 years old at the time of convic—
tion may be sentenced either under thé Youth Correétidné Act or
under the authorities discussed in the preceding section.3l If
 the offender s undér 22 at the time of conviction, 18 U.S.C.

§ 5010(d) requires the court to sentence under the Youth Corr‘ectiohs
 Act unless it finds that the youth offender will not derive bene-
fit from treatment under the Youth Corrections Act. If thé offén—
der is at least 22 but less than 26 at the time of conviction, 18 |
U.S.C. § 4216 permits the court to sentence under -the Youth Cor-
rections Act if the court finds that there are reasdnable grounds
to beliéve that the defendant will benefit from the treatment pro-
vided under the Act. The difference between the two formulations
‘is less important than would appear from the;stgatutOry 'language,
however, since the Supreme Court has held bthat'vthe‘ prdvision:appli—-
cable to youth under 22 requires only that the judge consider the

Youth Corrections Act alternative, and not that it be used in

31. ' It is assumed that the offender has been criminally convicted |
- This paper does not deal w1th proceedings under the Federal Juven:Lle :
Delinquency Act. :
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every case in which it vaouid benefit the offender.3? As a practical
matter, therefore, it is reasonable to consider the Youth Corrections
Act as a discretionary authority é\iailable to the jﬁdge when sen—
tencmg offenders who were under 26 at the time of conviction; |
| The shortest sentence of imprisonment under the Youth Correc-
tiohs Act is an "indeterminate" sentence under § 5010(b). In effect,
this is a six-year sentence with immediate parole eligibility.33
There is also a 'rkequ.irenent‘that the offender be released conditional-
- ly under k’supervision on or béfore the expiration of four years frcm
- the date of conviction, regardless of his conduct while incarcer-
ated; 3" offenders sentenced under the Youth Corrections Act do not
earn good time.3% In cdntrgst to the general practice in counting
sentence time, the expiration of the indeterminate sentence (as v;zell
as the four-year mandatory release date) is determined with reference
to the date 6f conviction instead of the date of indarceratioﬁ.

Undexr § 5010(c), the court may sentence for a longer term under

the Youth Corrections Act, but not in excess of the maximum term

32, Dorszynski v. United States, 418 U.S. 424, 441-43 (1974).
33, See 18 U.S.C. § 5017(a). |
34. 18 U.8.C. § 5017(c).

35, See U.S. Bureau of Prisons, Policy Statement 7600.50C, q 10m.
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authorized by the statute under which the offender was convicted.
Under such a sentence, the offender must be released conditionally
under supervision not later than two years vefore the expiration of

the texm imposed by the court. 36

The Youth Corrections Act was enacted in the belief that young -

offenders were more likely than older offenders to respond to efforts
. at rehabilitation. Youth were therefore to be sentenced "for treat-
ment," defined at 18 U.S.C. § 5006 (f) as “corrective and preventive
guidance and training designed to protect the public by correcting
the antisocial tendencies of youth offenders." The Bureau of Prisons
‘was to iorovide such treatment, insofar as practical, in institutions
~used only for treatment of offenders committed under the act.37
Parole authorities were to release the youth when the antisocial
tendencies had been corrected.3® The analogy to the treatment and
the cure of illness is obvious. |
In recent times there has been a turn away from the medical
analogy. Few people in the correctiens field believe it is possible
to "prescribe" the appropriate treatment for a particular offender,
“and few believe that it is possible to identify the time at which |
rehabilitation has taken place. Hence , both the Bureau of Prisons

and tlw Parole Commission treat the act largely as an anachronism.

36. .'18'U.S.C. § 5017(d). -
37. 18 U.8.C. § 5011. AR

38. See testimony of James V. Bennett, Director, U.S’." Bureaubf -

b2

Prisans, quated in Durst Ny ‘United States, 434 U.S, 542, 546-47 n.7,



28
: TheyBureau of Prisons assiéns offenders sentenced under the
: Ybuﬁh Corrections Act to the same institutions to which they
assign other offenders, both 0ld and young. The same educational
and vocational programs are made available. The Bureau does assign
Youth Corrections Act inmates to separate residehtial units within
. the inétitution.39, These units, which house only Youth Corrections
Act inmates, have somewhat more assigned staff than other residen-
tial units, including more counseling staff. That increased staff
is the sum total of “treatment under the Youth Corrections Act"
today. It is emphasized, in particular, that the educational and
vocational—vvaining opportunities for YCA inmates do not differ
from those offered to other inmatés;

The Parole Commission employs basically the same system in
determining the release dates of offenders sentenced under the
Youth Corrections Act as the system used for those éentenced under
adult authority. The guideline ranges are somewhat shorter for those
sentenced under the Youth Coirections Act, but the factors that\go
into determining length of incarceration are the same. The youth
guidelines are reproduced on page 29,40 The authority under which

the judge sentences determines whether the adult or youth guideline

39. U.S. Bureau of Prisons, Policy Statement 7300.136 (1978). Until
recently, Bureau practice was to maintain separate institutions for
youth and adults. Current policy is to assign inmates to institutions
without regard to age. Not all institutions have Youth Corrections Act
units, however; offenders sentenced under the act are sent only to in-
stitutions that do.

" 40. 28 C.F.R. § 2.20, as amended, 42 Fed. Reg 52 398-99 (1977). Pro-
posed amendments to the guldellnes have been publlshed at 43 Fed. ’
Reg 46,859~-67 (1978).
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is used; the offender's age does not, "1

It should be noted that item C of the salient factor corxputatidn
is based on tbe offender's age at the time of first commitment — or,
- as elaborated in the Guideline Application Manual, “his age at the time
of committing the offense that resulted in the first commitment.“2
| Thus, if an offender is about to be committed for the first time, the
salient factor score will be lower if the defendant is under 26 than
vif he is older, possibly resulting in the use of a longer guideline.
This difference in the treatment of younger offenders does not depend
on which sentencing authority the judge employs.

Although the guidelines for those sentenced under the Youth
Corrections Act are generally shorter and nevér longer than the guide-
lines for those sentenced as adults, there are circumstances in which
the use of the Youth Corrections Act may result in a longer period of
~incarceration than the use of the adult authority. This can occur»
when .a judge uses the Youth Corrections Act as an alternative to an
adult sentence that would require release earlier than the date deter-

mined under the guidelines.

41. U.S. Parole Commission, Guideline Application Mahual, p. 4.07
(977). , —

42, Ibid, p. 4.22.
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A note should be added about 18 U.S.C. § 5021, which provides
for setting aside the chviction of a pers’o"ri 'sentenced under the
Youth Corrections Act who has been‘ discharged unconditionally by the-
Parole Commission before the expiration of the maximm term, or who
has been discharged unconditionally from probation before the expira-
tion of the maximum term. There are same situations in which such a
certificate may be of benefit to an offender. It has been held,
for example, that a conviction set aside under this prOVisioh canrot
be used as the basis for a prosecution under 18 U.S.C. -§§ 922 (h) (1)
and 1202(a) (1), which prohibit receipt and possession of firearms by
persdns convicted of certain crimes.“3 But the provision'is mot
widely regarded as an expunction provision, and it has same potential
for creating difficulty. Offenders may feel free to amit the con-

: ‘jéﬁi‘n when asked about thelr prior records, but prospective @n— '
pioyers or other interested parties may consider the anission de-
ceitful. The Parole Commission itself, when determining the number’
of prior convictions for purposes of computing the salient factor

score, does take account of convictions that have been set asid'e‘

43. United States v. Purgason, 565 F.2d 1279 (4th Cir. 1977).
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underthis provision, **. .

C. Special Authorities Appllcable to
Narcotic Addicts”

Under 18 U,S.C. §§ 4251-55, added by title II of the Narcotic
2ddict Rehabilitation Act of 1966,%5 certain narcotic addicts con-
victed of criminal offenses may be sentenced for treatment.“6 Some
addicts are éxcluded from the benefits of the Act because of the
crimes they cozmnltted or because of their individual prior his-
tories. If the offender is eligible, however, and the court be-
lieves that he is an addict, it may place him in the custody of
the Attorney General for an examination to determine whethér he
is an addict and is likel’y to be rehabilitated through treatment.
Following the examination, if the court determines that the eligible
Offender is an addict and likely to be rehabilitated through treat-—
ment, it must commit him for treatment for an indeterminate period,
At any time after sexving six months, the Bureau of Prisons is
authorized to recommend to the Parole Cammission that the offender

be released under supervision. The Commission may in its discretion

b

44, U.S. Parole Commission, Guideline'Application Manual, p. 4.20.

46. Under 28 U,S.C. §§ 2901-2906, the judge may offer certain ad-

~ dicted defendants an opportunity for civil commitment to the custody
of the Surgeon General on the understanding that the prosecution will
~ be dropped upon successful completion of a treatment program. This
authority is not, strictly speaking, a sentencing authority; it is
therefore outside the scope of this paper.
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order such release after receiving such a recommendation ‘and certi- :
fication from the Surgeon General that the offender has made suf-
ficient progress to warrant his conditional} release. Under the
 act, the indeterminate period of incarceration is limited to ten |
years, or to the maximm sentence that could otherwise have been
imposed, whichever is shorter, " ‘ |
Once again, the statute is clearly based on the medical :
analogy In this case, indeed, it may be thought to deal with
a real medlcal problem. And once again, the impact of a sentence
underr this spec:Lal authority “1s less than might be anticipated.
This is true for several reasons:
Firet , whether an offender is a likely candidate
for rehabilitation through treatment is thought to
depend heavily on the addict's motivation. 'I‘hus',‘ the
- examination under 18 U.S.'C.' § 4252 is largely an ef-
fort to determine vhether such motivation exists, and
. to‘ soreen out uﬁmo‘tivated addicts. Only addicts ~‘
thought to be motivated, therefore, receive sentences
 under the Narcotic Addict Rehabilitation Act.
| Second, the Bureau of Prisons mkes every effort
" to make narcotics treatment available ‘to ell’mt‘iv'atedi
v addicts in their custody, regardless of the authority

‘under which the addicts were sentenced.'
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Third', the Parole Commission cdhtiﬁues to use

the guideline system, applying the same guidelines |

used for those sentenced under che Youth Corrections

Act., Use of drugs in an ;i.nstitution' is, of course,

considered a d;i.scipljnaxy offense. In the absence

of evidence of drug use in the institution, it is

regérded as extremelv difficultrto measure the in-

mate's rehabilitative progress J.n the sense of pre-

dicting whether he will iesm\e drug use if released.

As a practical matter, the pfesunptive release date

generally determines when the Bureau of Prisons makes

its release recommendation, rather than vice versa.

The Surgeon General's authority to certify sufficient

rehabilitative progress has been delegated to the

Bureau of Prisons, and therefore does not in practice

provide a gecond opinion on the questicn of rehabilita-—

tive progress.’

This is not to say that there are no consequences that result
from a sentence under the Narcotic Addict Rehabilitation Act. It
*isk merely to say that the differences are more limited than might
~ have been anticipated. The consequences of this kJ.nd of sentence

- are as follows:
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1. 2n offender sentenced under the Narcotic
Addict Rehabilitation Act is always sent to an in-
stitution with a drug abuse progrém‘véhile an addict
sentenced under another authority will not necessarily
be. : ; ;

2, An offender sentenced under the Narcotic
Addlct Rehabllltatlon Act will be required to partici-
pate in the drug proqram, whlle an addlct sentenced
under other authorlty w:.ll not be.. As noted above, the
value of compell:.ng ummt:wated prisoners to partlclpate
is subject to cons:Lderable doubt.,

3. An addlct sentenced under the Narcotic Addlct
Rehabilitation Act will participate in the drug program
for his entlre perlod of mcarceratlon, while an addict

sentenced under other authprity is likely to partlcn.pate‘
| only toward the end of his perlcd of imprisonment. In
the view of the Bureau of Prisons, 1t is preferable to
concentrate narcotics treatmént in the elghteen months

prior to return to the coawmmity.

4. A sentence under the Narcotic Addict Rehabilita-

tion Act causes the Parole COmnission to use the same
gu:.del:.nes it would for a sentence under the Youth
Corrections Act, Whlch prov1de for shorter perlods of

incarceration than the adult guidelines.
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IV. THE USE OF OBSERVATION AND
STUDY, AS AN AID .TO THE
SENTENCING JUDGE

Reterence has éiready been made to the authority under ,18‘
U.8.C. § 4252 to place an offender in the custody of the Attorney
General for an examihation to determine whether he is an addict
likely to be ‘:\:ehébilitated through tréatment. There are two some-
what similar ,aﬁthoriﬁies that are not directed to narcotics addic-
tion. Under 18 U.S.C. § 4205(c), a defendant may be comitted for
a study "if the court desires more detailed infonnat-ionc as a basis
for determining the sentencé to be imposed." Under ;18' U.S5.C.
§ 5010(e), the court may commit an offender who is under the age
of 22 at the time of conviction for observation and study to assist
; in determining whether the offender would derive benefit from treat-
mént under the Youth Cdrrections Act, In ‘éddition » the Probation
 Division has funds available to pay for studies conduct_ed}by‘ psvcholo~ -
gists and psychiatrists in the distriét. Probatlon offices are ex-
: per;ted to maintain lists of qualified psychologists and psychiattists
who are willing to undertake such studies.

Generally spesking, a study performed in the district will be
faster Moreover , local studies often provide an opporturiity for

the Qbse.tvation and study to take place in a less restrictive
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environment than studies performed by the Bureau of Prisovns._’
Finally, if the district of conviction is the offenderts home
Vdistrict , the:ce is reaSon to thJ.nk that a local psycholpgist
or psychiatrist, familiar mth the environment in which tie of—
fender has lived, can do a better job than a prison psycho‘loglst
or psychia,trisii:._ Hence, kthe Probation Division, the Bureau of
Prisous, ana the Parole Conmission has}e joined‘ in Aurging judges
to use the commitment authority only if i‘t::‘.: is conciuded that a
local study is not feasible,“? B
Before dec1d:1.ng to oxrder a presentence study, it is important

that the judge determine what information a study can provide
that will be of value in ma.klng the. sentencing decision. The
letter referring an offender for ‘étudy shouid specify the ques—

tions the judge wants answered, so the person conducting the study

can perform such tests as are suitable for answerlng those questions..

If an offender is cammitted to the Bureau of Prisons for observation

and study without a specffi‘cation of the questions on which the judge
: ; o . \l' F )

seeks advice, the ‘Bureati will ask the court to specify the ques- B

tions.k8

47. Joint ‘Statement on Observation and Study Practices (1978),

48. For a description of obserVatlon and -study pmcedureys'and
recommendations aimed at enhancing their usefulness, see Faxmer,
- Observation and Study (Federal Jtdlca.al Center, 1977) . :



3

V. COMMUNICATION WITH THE PAROLE COMMISSION
| AND THE BUREAU OF PRISONS

There are a number of'situations in which the experience of
an off‘ende‘rv after sentencing may be influenced by- comminication o
from the court to the Bureau of Prisons or the Parole Commission,
The AC Form 235, reproduced on page 39, has be‘en'developedb to
facilitate such comminication. Coe L

The Bureau of Prisons rhakes an effort to accommodate judges'
feqﬁests abouL the types or locations of facilities in which of-
fenders are mcarcerated, as ’well as the kinds of programs to
which they should be exposed.. If thé' Bu.reau is unable to heed a
judicial request, they will write the judge and explain that in-
ability. s noted earlier, yitv is their present policy not to make
origi'nai designations to commmnity treatment centers unless the

judge specifically requests such a designation,

The Parole Commission is less likely than the Bureau of Prisons

to heed a judge's recamendations as a matter of deference, but they

are very much interested in pércepi;ions and information that may in=
fluence their decisions. The following excerpt from ka proposed
regulation, published in the Federal Register of September 20, 1978,

expresses their position on this issue:

2 b



REPORT ON SENTENCED OFFENDER
BY UNITED STATES DISTRICT JUDGE

To Be Comp.eted by the Probation Officer:

o Name

FBI No.: .- DOB:.

 District: — Offense: - ‘Sentence:

To Be Completed by the Sentencing Judge:
SENTENCING OBJECTIVES. C‘ourt,'s intent or purpose for sentence imposed.

COMMENTS ON TREATMENT NEEDS. In the court’s opinion what freatment or training should the Probaiion Office
or the Bureau of Prisons provide? (e.g., vocational, educational, medical, alcoholic, narcotic.)

RECOMMENDED INSTITUTION. Type of institution by cla.sslﬁcation (e.g,, penitentiary, youth center, etc.), or by name
{e.g., Leavenworth, Morgantown, ete.).

COMMENTS AND RECOMMENDATIONS RELATIVE TO PAROLE. Give comments regarding the appropriaténess - of
parole in view of the present offense, prior criminal background and any mitigating or aggravating circumstanges.

£

NO COMMEL\ZT O This form will be disclosed to the affender and the Parole Comm/slon in connect/on wlt.h paro/e

" . . cons;derat/an unless the court directs otherwise, [See 18 U S C. 4208)

" original: -US. Probation Office . Signcd e L

5 . Sentencing Judge ~ L S e T : :
R - 2 copies to Bureau of Prisons institut‘on Typed S SR . Date

designated for confinement SRS
: . , Ao B M)
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"Recommendations and information from sentencing
judges, defense attorneys, prosecutors, and other
interested parties are welcamed by the Commission. In
evaluating a recommendation concerning parole, the
Commission must consider the degree to which such recom-
mendation provides the Commission with specific facts
and reasoning relevant to the statutory criteria for
parole (18 U.S.C. 4206) and the application of the
Camnission's guidelines (including reasons for depar-
ture therefrom). Thus, to be most helpful, a recommen-—
dation must state its underlying factual basis and
reasoning. However, no recommendation (including a
prosecutorial recammendation pursuant to a plea agree-
ment) may e considered as binding upon the Commission.""?
Among the matters that appear to present appropriate circum-
~ stances for a communication from the judge to the Bureau of Prisons
or Parole Commission are the following:
1. Cases in which the "official version" of the
- criminal conduct, as set forth in the presentence re-
port, is known to be at variance with the facts or is
considered unreliable. In determining the severity of
the "offense behavior," the Parole Commission may rely
on this version,

2. Cases in which other information in the pre-
sentence report is eithe.' incorrect or of doubtful
validity. Both the Bureau of Prisons and the Parole
Cammission rely heavily on information in the presentence
report. If the judge has concluded that any of this
information is not reliable, it is important that this
conclusion be communicated. The fact that the conclu-.

sion may be articulated in open court does not, of

49, 43 Fed. Reg. 42,282,

i
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coﬁrse, mean that it will be communicated to the

" Bureau and the Commission; specific action to
accomplish »Nthis resulﬁ is necessary. |

3. Cases in which the judge has views about

the offender's culpability. The Parole Commission
allows for departures from the guidelines ori the
bas,iS‘ of aggra&atjng or mitigating circumstances,

but there is same reason to think that it doesn't
pay as much attention as most judges do to the
’individual culpability of the offendgr. It may
therefore be worthwhile to highlight cases in
which the offender's culpability is less than,
or greater than, what might be inferred from the
severity of the offense behavior as defined in the
Cormission's guidelines. |

4, Cases in which the defendant has coopérated

with the prbsecmtion, bﬁt the cocperation is not re-

- flected in the preseﬁtence report. The Parole Com-

| mission will take accbunt of cooperation if they are .
aware of it,50 . | | |

| 5. Cases in which the judge has {ziews abo’ut; what - -

kind of institution,an offender should serve in, or Wh,at :

50. U.S. Parole Commission, Guideline Application Manual, p- 41’7
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- kinds of programs he should be exposed to,
- Attention is called to the legend at the bottom of the Form 235,

to the effect that the form Mll be disclosed to the offender and

the Parole Commission unless the court directs otherwise. The

Parole Commission Act, 18 U,S.C. § 4208, requires that all materials

conSidered by the Commission also be available to the offender. It

is, therefore, not appropriate to commmnicate with the Parole Com~ .=

mission on a confidential basis. It remains possible to comunicate

with the Bureau of Prisons on such a basis.

&

<

w9
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-alized United States Parole ;
parole procedures, and for other purposes, submit the following joint -
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APPENDIX

Excerpt’ from H. Rept. 94-838 (1976), pp. 19-21.

JOINT EXPLANATORY STATEMENT OF THE
- COMMITTEE OF CONFERENCE

The managers on the part of the House and Senate at the conference
on the disagreeing votes of the two Houses on the amendment of the
Senate to the bill (H.R. 5’?278 to establish an independent and region-

ommission, to provide fair and equitable

statement to the House and the Senate in explanation of the effect of
the action agreed upon by the managers and recommend in the accom-
panying conference report:: , ‘ ‘ :

Nearly all men and women sent to prison as law breakers are eventu-
ally released, and the decision as to when they are released is shared
by the three branches of government. Wrapped up in the decision to
release an individual from incarceration are all of the emotions and
fears of both the individual and society. '

Parole may be a greater or lesser factor in the decision to release a -

criminal offender. It depends upon the importance of parole in the
complex of ¢riminal justice institutions. In the Federal system, parole

is a key factor because most Federal prisoners become eligible for

parole, and approximately 85 per cent of all Federal offenders who-are
released, are released on parole. Because of the scope of anthority con-
ferred upon the Parole Board, its responsibilities are great. :

From an historical perspective, parole originated as a form of clem-

ency; to mitigate unuspally harsh gentences, or to reward prison

inmates for their exemplary behavior while incarcerated. Parole today, -

however, has taken a much broader goal in correctional policy, fulfill-

ing different specific objectives of the correctional system. The sentences

of nearly all offenders include minimum and maximum terms, ordi-
narily set by the sentencing court within:a range of discretion provided
by statute. The final determination of precisely how much time an
offender must serve is made by the parole authority. The parole agency

“must weigh several complex factors in makiry its decision, not all of -

which are niecessarily complementary. In the first instance, parole has
the practical effect of balancing differences in seniencing policies and

practices between judges and courts in a system that is as wide and
eral criminal justice system. In performing this

diverse as the Fes ‘
function, the parole authority must have in mind some notion of the

appropriate range of time for an offense which will satisfy the legiti- |

mate needs of society to hold the offender accountable for his own acts.

The parole authority must also have in mind some reasonable system: -
for ju %ing the probability that an offender will refrain from future -
a

criminal acts. The use of guidelines and the narrowing of geographical

areas of consideration will sharpen this process and improve the likeli- -

hood of good decisions.
‘ (19)
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'The parole authority must also take into consideration whether or
not continuing incarceration of an offender will serve a. worthwhile
purpose. Incarceration is the most expensive of all of the alternative
types of sentences available to the criminal justice system, as well as
the most corrosive because it can destroy whatever family and com-
munity ties an offender may have which would be the foundation of
his eventual return as a law-abiding citizen. Once sentence has been
imposed, parole is the agency responsible for keeping in prison those
who because of the need for accountability to society or for the protec-
tion of society must be retained in prison: Of equal importance, how-

ever, parole provides a means of releasing those inmates who are ready -

to be responsible citizens, and whose continued incarceration, in terms
: gfltl;he needs of law enforcement, represents a misapplication of tax
ollars. SEEE

These purposes which parole serves may at times conflict and at the
very least are complicated in their administration by the lack of tools
to accurately predict human behavior and judge human motivation.

Because these decisions are so difficult from both the standpoint of
the inmate denied parole, as well as the concerns of a larger public
apout the impact of a rising crime rate, there was almost universal dis-
satisfaction with the parole process at the beginning of this decade. As
a result, both the Subcommittee on Courts, Civil ‘Li%)erties and the Ad-

ministration of Justice of the House Judiciary Committee, and the Sub-

committee on National Penitentiaries of the Senate Judiciary Com-
‘mittee began seeking legislative answers to the problems raised. In the
case of both Subcommittees a major effort was mounted to make parole
- a workable process. - ; v

Following the appointment of Maurice H. Sigler as Chairman of the
U.S. Board of Parole in 1972, a working relationship developed be-
‘tween the Board and the two Subcommittees, As a result of this re-
lationship, and with the support of the two Subcommittee chairmen,

the Parole Board began reorganization in 1978 along the lines of the

legislation presented here.

The organization of parole decision-making along regional lines,
the use of hearing examiners to prepare recommendations for action,
and, most importantly, the promulgation of guidelines to make parole
- less disparate and more understandable has met with such success that
this legislation incorporates the system into the statute, removes doubt
as to the legality of changes implemented by administrative reorgani-
zation, and makes the improvements permanent. ‘

- It is not the purpose of this legislation to either encourage or dis-

" courage the parole of any prisoner or group of prisoners. Rather, the -

purpose is to assure the newly-constituted Parole Commission the tools
required for the burgeoning caseload of required decisions and to assure

the public and imprisoned inmates that parole decisions are openly

reached by a fair and reasonable process after due consideration has
been given the salient information.

To achieve this, the legislation provides for creation of regions,
assigning a commissioner to each region, and delegation of broad de-
cisionmaking authority to each regional commissioner and to a na-
‘tional appellate panel. The bill also makes the Parole Commission, the
agency succeeding the Parole Board, independent of the Department
of Justice for decision-making purposes.
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In the area of parole decision-making, the legislation establishes
clear standards as to the process and the safeguards incorporated into
it to insure fair consideration of all relevant material, including that
offered by the prisoner. The legislation provides a new statement of
criteria for parole determinations, which are within the discretion of
the agency, but reaffirms existing caselaw as to judicial review of indi- .
vidual case decisions. v

The legislation also reaffirms caselaw insuring a full panoply of due
process to the individual threatened with return to prison for viola-
tion of technical conditions of his parole supervision, and provides

_ that the time served by the individual without violation of conditions

be credited toward service of sentence, It goes beyond present law in
insuring - appointment of counsel to indigents threatened with
reimprisonmernt, | :
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THE FEDERAL JUDICIAL CENTER

The Federal Judicial Center is the research, development, and
training arm of the federal judicial system. It was established by
Congress in 1967 (28 U.S.C. §§ 620-629), on the recommenda-
tion of the Judicial Conference of the United States.

By statute, the Chief Justice of the United States is chairman
of the Center’s Board, which also includes the Director of the
Administrative . Office: of the United States Courts and five
judges elected by the Judicial Conference. »

The Center's Continuing Education and Training Division
conducts seminars, workshops, and short courses for all third-
branch personnel. These programs range from orientation semi-
nars for judges to on-site management training for supporting
personnel. ,

The Research Division undertakes empirical and exploratory
research on federal judicial processes, court management, and
sentencing and its consequences, usually at the request of the
Judicial Conference and its committees, the courts themselves, or
other groups in the federal court system.

The Innovations and Systems Development Division designs.

and helps the courts implement new technologies, generally under
the mantle of Courtran II—a multipurpose, computerized court
and case management system developed by the division.

The Inter-Judicial Affairs and Information Services Division
maintains  liaison with state and foreign judges and judicial
organizations. The Center's library, which specializes in judicial
administration, is located within this division,

The Center's main facility is the historic Dolley Madison
House, located on Lafayette Square in Washington, D.C.

Copies of Center publications can be obtained from the
Center's Information Services office, 1520 H Street, N.W.,
Washington, D.C. 20005; the telephone number is 202/ 633-6365.
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