RS

If you have issues viewing or accessing this filg contact us at NCJRS.gov.

.o

SENTENCING IN CAPITAL CASES

HEARING

[ ¢ BEFORE THE
’ SUBCOMMITTEE ON CRIMINAL JUSTICE
¥ OF THE

COMMITTEE ON THE JUDICIARY
HOUSE OF REPRESENTATIVES

NINETY-FIFTH CONGRESS

SECOND SESSION
ON

H.R. 13360

SENTENCING IN CAPITAL CASES

JULY 19, 1878

Serial No. 74

&

2d for the use of the Committee on the Judieiary

5

V4525

. U.8. GOVERNMENT PRINTING OFFICE
WASHINGTON : 1978



COMMITTHEE ON THE JUDICIARY
PETER W. RODINO, J&., New Jersey, Chairman

JACK BROOKS, Texas

ROBERT W. KASTENMEIER, Wisconsin

DON EDWARDS, Cailfornia

JOHN CONYERS, Jr., Michigan
JOSHUA BILBERG, Pennsylvania
WALTHR FLOWERS, Alebama
JAMES R. MANN, South Carolina
JOHN I', SBIBBRLING, Ohio
GEORGE E, DANIELSON, Californlg
ROBERT I, DRINAN, Massachusetts
BARBARA JORDAN, Texas
ELIZABETH HOLTZMAN, New York
ROMANO L. MAZZOLI, Kentucky
WILLIAM J. HUGHES, New Jersey
SAM B. HALL, Jr,, Texas

LAMAR GUDGER, North Carolina
HAROLD L. VOLKMER, Missouri
HERBERT BE. HARRIS II, Virginia
JIM SANTINY, Nevada

ALLEN L. BRT'EL, Pennsylvania
BILLY LEE EVANS, Georgin
ANTHONY C. BEILENSON, California

ROBERT McCLORY, Illinois

TOM RAILSBACK, 1liinois
CHAHLES E. WIGGINS, California
HAMILTON FISH, Jr., New York
M. CALDWELL BUTLER, Virginia
WILLIAM 8. COHEN, Maine
CARLOS J. MOORHEAD, California
JOHN M, ASHBROOK, Ohio
HENRY J. HYDBE, Illinois
THOMAS N. KINDNESS, Ohio
HAROLD S. SAWYER, Michigan

ALAN A, PARKER, General Coungel
GARNER J. CLINE, Stajf Director
FRANELIN G. POLEK, dssociate Counsel

SUBCOMMITTEE ON CRIMINAL JUSTICE
JAMES R. MANN, South Carolina, Chairman

ELIZABETH HOLTZMAN, New York
SAM B. HALL JR., Texas

LAMAR GUDGER, North Carolina
BILLY LEE BVANS, Georgia

CHARLES B. WIGGINS, California
HBENRY J. HYDE, Iinols

TaoMAs W. HurcuisoN, Counsel
RoBerT A. LeMBO, dssistant Counsel
JupiTE A, LEVINTHAL, Assistant Counsel
RAYMOND V. SMIRTANKA, A8sociate Oounsel

{11

e g

AT g g e




CONTENTS

Text of HL.R. 18860 e e e
WITNESSES
Eedau, Hugo Adam________ e S e e -
Prepared statement. ... -
Butler, Franeis__ . __.___ e e memn
Franz, Delton, Mennonite Central Committee.._ ... _________

Prepared statement. - oL
Lawton, Mary C., Deputy Assistant Attorney Genersi, Office of Legal
Counsel, Department of Justice_ . .. .
Prepared statement. . .o
Schwarzschild, Henry, American Civil Liberties Union
Prepared statement. . e
Stalz, Barbara. o oo oo e
Unterkoefler, Most Rev. Ernest L., Bishop of Charleston, S.C.; U.S.
Catholic Conference. _ __ .
Prepared statement
Van Den Haag, Brnesto o i
Prepared statement. .. o o

ADDITIONAL MATERIAL

Capital Punishment: ‘Whet the religious community says_ . .- .
Friends Committee on National Legislation statement on H,R. 13360__ ...
Iliinois Coalition Against the Death Penalty
The Collapse of the Case Against Capital Punishment by Brnest, Van Den
Haag, National Review, March 31, 1978__________ e am
The Collapse of the Case Against Capital Punishment by Ernest Van Den
HBaag, National Review, March 31, 1878  _ . . o
Tutheran Couneil in the U.S.A. Social Statements; Capital Punishment.._
National Council of the Churches of Christ in the U.S.A., resolutions on
the death penalty, 1968 and 1976 ol
The Deterrent Effect of the Death Penalty: Facts v. Faity, by Hans Zeisel,
professor emeritus of law and sociology, University of Chicago.......

£I1X)

NCJIRS

JuL 41 1979

g

-t

AOOLRETIONS



SENTENCING IN CAPITAL CASES

WEDNESDAY, JULY 19, 1978

U. S. House oF REPRESENTATIVES,
SuBCOMMITTEE ON CRIMINAL J USTICE
or 7EE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcomimittes met at 9:39 a.m. in room B-352 Raybiurn House
Office Building, Hon. James R. Mann (chairman of the subcommit-
tee) presiding. ’
HPdresent: Representatives Mann, Gudger, Evans, Wiggins, and

yde.

Also present: Thomas W. Hutchison,-counsel; Judy A. Levinthal,
agsistant counsel; and Raymond V. Smietanka, associate counsel.

Mz, Mann. The subcommittee will come to order.

The Subcommittee on Criminal Justice today will receive testi-
mony on FLR. 13360, a bill to amend the Federal Rules of Criminal
Procedure and the Federal Ruoles of Appellate Procedure to provide
for postconviction proceedings in certain criminal cases. This bill is
an outgrowth of the subcommittee’s work on the recodification of the
Federal criminal laws, and it provides procedures for the imposition
of the death penalty in certain cases.

The issue of capital punishment raises significant moral and legal
questions. The U.S. Supreme Cowrt has held that the death penalty
is not unconstitutional per se and has recently upheld several State
statutes which establish procedures for the imposition of the death
penalty. H. R. 13360 was drafted in an attempt to come within these
constitutional guidelines.

[A copy of HL.R. 13360 follows:]

(1)



957 CONGRESS
<22 H, R. 13360

IN THE HOUSE OF REPRESENTATIVES

JUNE 29,1978

Mr. Many introdused the following bill; which was referred to the Committee

on the Judiciary

A BILL

‘To amend the Federal Rules of Criminal Procedure and the

[<}]

[N B B M - T = BN

Faderal Rules of Appellate Procedure to provide for post-
conviction proceedings in certain criminal cases.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That the Federal Rules of Criminal Procedure are amended
by adding after title X the following new title:

“TITLRE XI. SENTENCING IN CAPITAL CASES
“Rurm 61. SETTING SENTENCES TN CAPITAL CAsEs

“A sentence of death may not he imposed under a law of

the United States providing that penalty unless the stand-

ards and procedures set forth in this title have been followed

‘1

¥



2 .
to the extent such standards and procedures apply to the par-
ticular case by the terms of this tifle.
“Rrrn 62. HEARING

‘“(a) Whenever a persen is convicted of an offense for

States, there shall be a separate hearing on the question of

1
2
3
4
5 which death is a possible penalty under @ law of the United
6
7 sentencing. (

8 “(b) (1) Such hearing shall be held hefore the jury
9 that determined the defendant’s guilt or by a jury impaneled
10 for the purpose of o hearing under pavagraph (2) of this
11 subdivision,

12 “(2) A jury may be implemented for the purpose of a

13 hearing pursuant to this title if—

: 14 “(A) the defendant was convicted on a plea of
’ .

15 guilty;

16 « (B) the defendant was convicted after a trial with-

17 out a jury;

18 “(C) the jury that determined the defendant’s guilt
19 has been discharged [for good cause] ; or

) 20 “(Dj appeal of the original sentence of death has
21 vesulted in & remaud for redetermination of sentence
99, . under this title.
23 “(8) A jgry impaneled for the purpose of a hearing pur-
94 suant fo this title shall consist of 12 persons, bub at any time

‘, 95 before the conclusion of the hearing the parties may stipnlate
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3
in writing with the approval of the court that such jury shall
consist of any number of persons less than 12 or that a valid
recommendation may he returned by a jury of less than 12
persons should the court find it necessary to excuse one or
more jurors for any just cause after the hearing commences.

“(4) The defendant may, by motion and with the ap-
proval of the court, waive the'hearing before a jury.

“(e) (1) At such hearing, both the defendant and the
Government may present evidence as to any matter pertain-
ing to sentence, including the existence of any aggravating or
mitigating circumstances set forth in Rules 64 and 65.

“(2) Rules of evidence governing admission of evidence
at criminal trials shall apply with respect to evidence tend-
ing to show the existence of -an aggravating circumstance
or to negate the existence of a mitigating circumstance, but
such rules shall not apply to preclude evidence tending to
show the existence of a mitigating circumstance or to negate
the existence of an aggravating circumstance.

“(8) The defendant and the Government shall be
permitted to rebut any information received at a hearing
pursuant to this title and shall be given fair opportunity to
present argument as to the appropriateness of imposing a
sentence of death.

“(d) The existence of any aggmvat;ng circumstance

must be established by the Government beyond a reasonable
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doubt, and the existence of any mitigating circumstance
must be established by the defendant by a preponderance of
the evidence.

“(e) Any information in a report of presentence inves-
tigation which is withheld from the defendant pursuant to
the Federal Rules of Criminal Procedure shall not be con-
sidered in determining sentence under this title.

“(f) The jury, if it recommends the imposition of a
sentence of death, shall designate in writing, signed by the
foreman of such jury, any aggravating circumstances and any
mitigating circumstances which the jury found.

“RuLp 63. JURY RECOMMENDATION

“(a) After a hearing held pursnant to Ruale 62, the jury
shall determine whether to recommend the imposition of a
sentence of death.

“(b) The jury may vecommend the imposition of a
sentence of death only if every member of the jury—

“(1) finds beyond a reasonable doubt that the de-
fendant intended that the life of any person be taken and
that any person did die as a divect result of the offense;

“(2) finds that an aggravating ecircumstance set
forth in Rule 64 exists; and

“(3) determines that any aggravaiing circumstances
found to exist, taker in conjunetion with all the evidence,

outweigh any mitigating circumstances found to exist.
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“(c) If every member of the jury determines under sub-
division (b) (8) of this Rule that any aggravating circum-
stances found to exist, taken in conjunction with all the evi-
dence, outweigh any mitigating circumstances found to exist, -
the jury may nevertheless decline to recommend the imposi-
tion of & sentence of death.

“(d) After a hearing held pursuant to Rule 62, if every
member of the jury is unable after a reasonable period of time
to agree to a recommendation that a sentence of death be
imposed, then it shall be deemed that the jury has recom-
mended that the sentence of death not be imposed.

“(e) No jury recommendation shall be required if the
judge, pursuant to Rule 62 (b) (4), permits the defendant.
to waive the hearing hefore a jury.

“RuLB 64, AGGRAVATING CIRCUMSTANCES;
STIPULATION

“{a) For the purpose of this title, aggravating circum-
stances are the following:

“(1) The defendant has been convicted of com-
mitting more than one offense against the United States
under circwmstances that would permit a sentence of
death.

“(2) Wanton and intentional cruclty or depravity
was shown in the course of the offense.

“(8) The defendant accepted a payment or the



6
promise of anything of pecuniary value from another
to commit the offense.

“(4) The defendant paid another or promised an-
other anything of pecuniary value to commit the offense.

“(5) The defendant knew that the vietim of the
offense was at the time of the offense a high Government
official and the defendant committed the offense at least
in part hecause of such official status of the vietim. As
used in this paragraph, the term ‘high Government
official’ means the President of the United States, the
President-elect, the Vice President or, if there is no Vice
President, the officer next in the order of succession to
the office of President of the United States, the Vice
President-elect, any individual who is acting as Presi-
dent under the Constitution and laws of the United
States, a Member of Congress, and o Member of Con-
gress-elect.

“(6) The defendant, in the course of the offense,
intentionally created a grave risk of serious hodily
injury or death to an innocent bystander.

“(7) The offense was committed while the de-
fendant was engaged in the commission of another of-
fense against the United States under circumstances

that would permit a sentence of death.
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“(8) The offense was committed by a person with
a substantial record of prior convictions for serious as-
saultive offenses.

“(9) The offense was committed while the defend-
ant was in lawful custody or during the defendant’s es-
cape from lawful custody.

“(b) The attorney for the Government may stipulate
that none of the aggravating circumstances described in
Rule 64 (2) exist. In such event, no hearing shall be held
under Rule 62, the death penalty shall not be imposed, and
the defendant shall be sentenced under Rule 66 (¢) .

“RULB 65. MIT1GaTING CIRCUMSTANCES
“For the purpose of this title, mitigating eircumstances

are the following:

“(1) The youthfnlness of the defendant at the
time of the offense.

“(2) The defendant’s capacity to appreciate the
wrongfulness of the defendant’s condnct or to conform
such conduct to the requirements of law was signifi-
cantly impaired, but not so impaired as to constitute
a defense to the charge.

“(8) The defendant was under unusual and sub-
stantial duress, although not such duress as to constitute

a defense to prosecution,
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“(4) The defendant is punishable as a principal
for aiding and abetting the offense, but the defendant’s
participation was relatively minor.

*“(5) The delendant could not reasonably have
forescen that the defendant’s conduet would cause or
create & grave risk ol causing serious bodily injury
er death.

“(6) The defendant bas not heen convicted of
any other oflense which resulted in bodily injury to
another person.

“(7) The defendant has not been convicted of any
other offense for which the maximam permitted im-
privoument exceeds one year, or for which the penalty
is death.

“(8) The defendant ceeperated with the attorney
for the Government in the prosecution of the offense
for which the defendant was convieted.

“(9) The victim of the offense for which the
defendant was convieted was a participant in or con-
sented to the conduct involved.

“(10) Any other circumstances deemed appropriate
by the jury, |

“Rure G0, IMPOSITION OF SENTENCE

“{a) After the hearing and jury recommendation par-
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suant to this title, the judge in determining sentence shall
consider the recommendation of the jury as to sentence.

“(b) If the jury recommends imposition of a sentence
of death, the judge may impose a sentence of death or a
sentence in accordance with subdivision (e) of this Rule.

“{c) The jndge shall impose a penalty provided hy
law for the offense, other than a sentence of death, or, if no
penalty other than a sentence of death is otherwise provided,
imprisonmient for life or any term of years if—

“(1) we jury does not recommend imposition of a
sentence of death;

“(2) the judge, upon consideration of the jury’s
recommendation that a sentence of death be imposed,
nevertheless determines that a sentence of death would
be inappropriate;

“(3) when a defendant is permitited pursuant to
Rule 62 (b) (4) to waive the hearing hefore a jury, the
judge determines that any aggravating circumstances
found to exist, taken in conjunction with all the evidence,
outweigh any mitigating circumstances but that a sen-
tence of death wonld be inappropriate; or

“(4) a stipulation is made pursuant to Rule 64 {h)

that no aggravating circumstances exist.,
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“Ruie 67. HeariNg WITHOUT A JURY

“(a) If the judge, pwrsuant to Rule 62 (b) (4), permits
the defendant to waive the hearing before a jury, the judge
shall hold a hearing on sentencing-as provided in Rule 62
and make the findings and determinations required by Rule
62 in accordance with the standards set forth in that rule.

“(b) After such a hearing, if the judge finds that the
defendant intended that the life of any person be taken and
that any person did die as a direct resnlt of the offense and
finds that any of the aggravating circumstances set forth in
Rule 64 exist, then the judge shall determine whether any
aggravating circumstances found to exist, taken in conjunc-
tion with all the evidence, outweigh any mitigating cricum-
stances found to exist.

“(c) If the judge determines that any aggravating cir-
cumstances found t¢ exist, taken in conjunction with all the
evidence, outweigh any mitigating eircumstances found to
exist, then the judge may impose a sentence of death. Even
tlrough the judge so determines, the judge 1uay depide that
a sentence of death would be inappropriate, in which case
the judge, pursuant to Rule 66 (c), shall impose a sentence
other than a sentence of death.”.

SEc. 2, The table at the beginning of the Federal Rulos
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of Criminal Procedure is amended by adding after the items

relating to title X the following:

STITLE XI—SENTENCING IN CAPITAL CASES

“g1. Setting sentences in capital cases.

#62. Henring.

#g3. Jury recommendations.

“84. Aggravating cireumstances; stipulation.
“g5, Mitigating circumstances,

“g6. Imposition of sentence.

“g7. Hearing without a jury.”,

SEC. 3. The Federal Rules of Appellate Procedure are
amended by adding after title VII the following new title:
“TITLE VIII—-REVIEW OF A SENTENCE OF
DEATH
“RuLe 49. REVIEW OF A SENTENCE OF DEATH

“(a) If a judge imposes a sentence of death, the court
of appeals shall review the sentence, and such review shall
have priority over all other cases.

“(b) (1) The record on appeal shall consist of—

“(A) the original papers and exhibits filed in the
district court;

“(B) the transcript of the proceedings;

“(0) a certified copy of the docket entries prepared

”‘J_‘{v'the clerk of the district court;

“(D) the written designation of the jury, pursuant

to Rule 62 (f) of the Federal Rules of Criminal Proce-
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dure, setting forth the aggravating civcumstances and the

mitigating circumstances that the jury found ; and

“(I) the jury’s recommendation, pumﬁant to Rule
63 of the Federal Rules of Criminal Procedure, as to
the impoéition of a sentence of death.

“(2) The record on appeal shall be transmitted to the
court of appeals within 40 days after the entry of judgment,

“(c) Upon review of a sentence of death, the court of
appeals shall consider—

“(1) the record on appeal;

“(2) the evidence and information submitted dur-
ing the sentencing hearing held pursuant to Rule 62 of
the Federal Rules of Oriminal Procedure ; and

“(8) the procedures employed in the sentencing
hearing held pursuant to Rule 62 of the Federal Rules
of Criminal Procedure.

*(d) The court of appeals, upen a review of a sentence
of death, shall set the sentence aside and romand the case
for resentencing it such court determines that—

“(1) the sentence is clearly unreasonable;

“(2) the sentence was imposed under the influcnce
of passion, prejudice, or any other arbitrary factor;

“(3) the evidence did not support the jury’s finding
of an aggravating circumstance set forth in Rule 64 of

the Tederal Rules of Criminal Procedure, or a judge’s

35-980 O ~ 79 ~ 2
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finding where a defendant bwaives the hearing before a
jury pursuant to Rule 62 (b) (4) of the Federal Rules
of Criminal Procedure.

“(4) the evidence supported the finding of a miti-
gating circumstance set forth in Rule 65 of the Federal
Rules of Criminal Procedure and such mitigating circum-
stance was not found ; or

““(5) the sentence of death is excessive or dispropor-
tionate to the penalty imposed in similar cases, consider-
ing both the nature and circumstances of the offense
and the history and characteristics of the defendant.
“(e) The court of appeals shall state in writing the

reasons for its disposition of the review of the sentence and
shall include in its decision a reference to those similar
cases which it took into consideration in determining whether
the sentence of death is excessive or disproportionate.”,
Sec. 4. The table at the beginning of the Federal Rules
of Appellate Procedure is amended by adding after the items

relating to title VII the following:
“TITLE VIIL REVIEW OF A SENTENCE OF DEATH

“49, Review of a sentence of death”.
Sec. 5. The amendments made by this Act shall take
effect and apply with respect to criminal cases arising on

and after January 1, 1979.
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Mr. Mann. The six witnesses who will testify today represent vary-
ing viewpoints. We are pleased that they have taken the time to come
to testify and to assist the subcommittee in its work on this issue.

Our first witness today is Mary C. Lawton, Deputy Assistant At-
torney General in the Office of Legal Counsel, U.S. Department of
Justice. She has testified several times in the past or. the issue of capi-
tal punishment, but this is the first time she has appeared before us.

Ms. Lawton has submitted a prepared statement on behalf of the
Department of Justice and without objection, it will be made a part of
our record.

Welcome to the subcommittee, Ms. Lawton. You may proceed as
you wish,

[The prepared statement of Ms. Lawton follows:]

STATEMENT OF MARY C. LAWTON, DEPUTY ASSISTANT ATTORNEY GENERAL, OFFICE
OF LEGAL COUNSEL

Mr. Chairman and members of the subcommittee, at your request, I propose to
analyze today the recent Supreme Court decigions dealing with the imposition
of the death penalty and attempt to apply those decisions to the details of the
bill pending before this subcommittee, H.R. 13360, comparing it, in turn to
S. 1382, the Committee Print now pending before the Senate Judiciary Com-
mittee. Due to the complexity of the subject, I will divide my testimony into:
(1) an analysis of Furman v. Georgia, 408 U.S8. 238 (1972), Gregg v. Georgia,
428 U.8. 153 (1976), and Locketi v. Ohio, 46 Law Week 4981 (July 3, 1978), and
their companion cases dealing with fundamental constitutional concepts; (2)
an analysis of Coker v. Georgia, 433 U.8. 584 (1977), dealing with the offenses
to which the penalty may be applied; avd (3) Gardner v, Florida, 430 U.S. 349
(1977), which relates to the use of presentence reports in the imposition of the
death penalty. Having analyzed the cases, I will then offer an opinion as to how
they might apply to H.R. 13360, comparing it with the Senate Bill.

I know that the Subcommittee recognizes that this analysis is necessarily
speculative since none of the opinions in these cases commands a clear majority
and the Supreme Court itself is unusually divided on the issues.

1. THE FURMAN DECISION

The exact scope of the Supreme Court's decision in Furman is unclear. The
Court’s decision in that case was handed down in the form of a per curiam opin-
ion accompanied by nine separate opinions in which each of the justices dis-
cussed his views on the subject of capital punishment. None of the Justices con-
stituting the majority concurred in the opinion of any other Justice. In its
per curiam opinion, the five-justice majority held only that the imposition of
and carrying out of the death penalty in the cases before the Court would con-
stitute cruel and unusual punishment in violation of the Eighth and Fourteenth
Amendments. The Court thus did not hold that capital punishment per se is
unconstitutional. Only two of the Justices comprising the majority were of
this opinion. Of the remaining three, Justices Sftewart and White explicitly
stated that they liad not reached the question whether the death penalty is un-
constitutional under all circumstances, Rather, they concluded that, “as pres-
ently applied and administered in the United States,” capital punishment, consti-
tutes a violation of the Eighth Amendment. Mr. Justice Stewart objected to the
penalty being applied in “so wantonly and freakishly” a manner. Mr. Justice
White objected specifically to: :

“* * * the recurring practice of delegating the sentencing authority to the
jury and the fact that a jury, in its own discretion and without violating its
‘trust or any statutory policy, may refuse to impose the death penalty no matter
what the circumstances of the crime.”?

1 FPurman v. Georgia, supra at 314.



16

These aspects of the concurring opinions of Justices Stewart and White a
analyzed by the dissenting opinion of the Chief Justice, in which Justices Bladk-
mun, Powell and Rehnquist joined. The Chief Justice observed :

“Today the Court has not ruled that capital punishment is per se violative of
the Eighth Amendment; nor has it ruled that the punishment is barred for any
particular class or classes of crimes. The substantially similar concurring
opinions of Mr. Justice Stewart and Mr, Justice White, which are necessary
to support thr- judgment setting aside petitioner’s sentences, stop short of
reaching the ul. wmate question. The actual scope of the Court's ruling, which I
take to be embodied in these concurring epinions, is not entirely clear, This
much, however, seems apparent: if the legislatures are to continue to authorize
capital punishment for some crimes, juries and judges can no longer be permit-
ted to ma‘lfe ’the sentencing determination in the same manner they have in the
past.* * *

2. THE GREGG DECJSION AND COMPANION CASEB

fThe Court in Furman had struck down a Georgia death penalty law, written in
the fashion of all present Federal death penalty provisions except the revised
aireraft piracy statute. 49 U.S.C. 1472(i). The critical votes comprising the
majority of the Court did so on the ground that the law permitted the sentencing
judge or jury to exercise unguided discretion in determining whether the death
penalty should be imposed, thus failing to guard against the “freakish” or
“wanton” imposition of the death sentence, Thereafter, Georgia revised its law
to provide for sentencing criteria relating to the death penalty and to ensure
judicial review of death sentences to guard against uneven application,

The Supreme Court in Gregy reviewed the Georgia statute enacted in response
to Furman and found it sufficient to overcome Eighth Amendment objections.
Justices Stewart, Powell and Stevens found four features of the statute to be
particularly important in concluding that the statute satisfied consitutional re-
quirements: (1) the sentencer’s attention was drawn to the particularized cir-
cumstances of the crime: and the defendant by reference to aggravating and
mitigating factors; (2) the discretion of the sentencer was controlled by clear
and objective standards; (3) the sentencer was provided with all the relevant
evidence during a separate seitencing hearing, while prejudice to the defendant
was avoided by restricting information on aggravating circumstances to that
comporting with the strict rules of evidence; and (4) there was a system of
appellate review of the sentence to avoid arb1trarmess, excessiveness and dis-
proportionality, and, in a more traditional mode, to review the findings of
faet necessary for the imposition of the sentence. Justices White, Burger and
Rehnquist concurred in the decision. While not emphasizing the same four
points, these Justices did discuss the importance of the judicial review pro-
visions of the Georgia statute at some length. 428 U.8. at 207.

3. THE LOCKETT AND BELL DECISIONS

In Lockett v. Ohio, 46 Law Week 4811, and the companion case of Bell v.
Ohio, 46 Law Week 4995, the Court again considered the constitutionality of
a State statute enacted in response to Furman. The Ohio statute at issue set
forth the aggravating and mitigating factors to be considered in the imposition
of the death penalty. If the case went to trial, however, only three mitigating
factors could be considered: (1) whether the victim induced or facilitated the
crime, (2) whether the criminal acted under duress, cosrcion, or strong provo-
cation, or (3) whether the crime was a primary product of psychosis or mental
deficiency. Without one of these factors, and with a finding of an aggravating
factor, imposition of the death penalty was mandatory. While the Court by a
vote of seven to one found the imposition of the death penalty in this case
to be unconstitutional, again there wasno majority opinion.

Chief Justice Berger and Justices Stewart, Powell and Stevens found the limi-
tation on mitigating factors which could be consulered unconstitutional.

“['W]e conclude that the Eighth and Fourteenth Amendments require that the
sentencer, in all but the rarest kind of capital case, not be precluded from consid-
ering a8 ¢ mitigating factor, any aspect of a defendant’s character or record

2Id, at 396-307.
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and any of the circimstances of the offense that the defendant proffers as a hasis
for a sentence less than death.” [Emphasis in original; footnotes omitted.] Id. at
4986.

They concluded that individualized sentencing is constitutionally required in
capital cases.

Justice Marshall adhered to his view that the death penalty is constitutional
per 8e. Justice Brennan, who shares this view, did not participate in the case.

Justice Blackmun found the statute unconstiutional for somewhat different
reagons. First, he found the application of the penalty to an aider and abettor
without regard to a specific mens ree in relation to the killing to be cruel and
unusual. In his view the statute must at least allow consideration of the indi-
vidual's degree of participation in the erime. Ms. Lockett, it should be noted, was
outside in the get-away car at the time the murder, which may have aken place
“gecidentally” in the course of committing the armed robbery, occurred. Secondly,
he noted that Ohio law authorized consideration of only three mitigating factors
it a defendant went to trial but permitted a judge who accepted a guilty plea to
avoid imposing the death penalty “in the interest of justice.” This, in Justice
Blackmun’s view, is inconsistent with the decision in United Sitates v. Jackson,
390 U.8. 570 (1968), which held that allowing the imposition of the death penalty
in 4 jury trial but not in a trial by judge for the same offense isa v1olat10n of the
Sixth Amendment.

Justice White reiterated his opinion in Coker v. Georgia, that a manaatory death
penalty ‘is permissible, His objection to-t*he Ohio statute was its inclusion of an
aider and abettor within the scope of the death penalty, “without a finding that
the defendant possessed a purpose to cause the death of the vietim.” This he con-
sidered to be disproportionate to the offense within the holding of Coker.

Justice Rehnquist dissented suggesting that the Court return to its position
in MeGeutha v, Californie, 402 U.S. 183 (1971), upholding the constitutionality of
the death penalty generally.

4, THE COKER CASE

In Coker v. Georgia, the. Court held that the Georgia death penalty statute,
already found to be constitutioral from a brocedural standpoint, was unconstitn-
tional insofar as it permitted the imposition of the death penalty to a particular
crime—tlie rape of an adult woman wheii death did not result.

Speaking for the plurality, Justice YWhite noted that the Elghth Amendment
bars not ‘only cruel punishments but those that are excessive in relation to the
crime committ¢d. Characterizing the test first enunciated in Gregg as (1)
whether the sentence makes a measurable contribution to acceptable goals of
punishment and (2) whether the sentence is grossly out of proportion to the
crime, the Court concluded that the death sentence for rape, while perhaps con-
tributing to an acceptable goal of punishment, was disproportionate to the crime.
433 U.S. at §92. In reaching this conclusion, the plurality examined the practice in
other countries and the position taken by those States which had reinstated the
death penalty after Furman and concluded that the modern approach was rot to
impose the death penalty for rape.

Justices Brennan and Marshall concurred separately, relteratmg their views
that the death penalty is uncenstitutional per se. Justice Powell concurred that
the death penalty was not appropriate in this ease but dissented from that por-
tion of the plurality opinion which suggested that the death penalty for rape
would be excessive in all cases. Justices Burger and Rehnquist joined in dissent.

5. THE GARDNER CASE

While Gerdner v. Florida does not address the coustitutionality of the death
pendlty itself, it does impact directly on the producedures by which the pennlty
may be imposed. In that case, the Supreme Court vacated a death penalty im-
posed under a Florida statute, which had been upheld in Proffjtt v. Floridae, 428
U.8. 242 (1976), because the sentencing court had reviewed a presentence report
to which the defendant did not have complete access. The Court found this to be a
denial of due process in the context of a sentencing hearing on the imposition of
the death penalty. While the Qardner case does not hold that the furnishing of
a presentence report is in itself a denial of due process, it suggests that if a report
is furnished to the court, e of it must be furnished to the defense in instances in
whlch it may affect the 1mp051tlon (\f the death penalts



6. ANALYBIS OF H.R. 133060

The bill would amend the Federal Rules of Criminal Procedure and of Appellate
Procedure to deseribe the circumstance under which the death penalty would be
imposed and reviewed. It does not address the offenses for which the penalty
could be imposed.®

Where the penalty is authorized, the bill provides for a bifurcated trial in
which a separate hearing would be held on the existelice of aggravating and miti-
gating factors. Aggravating factors must be proved beyond a reasonable doubt
while mitigating factors could be established by a preponderance of the evidence.
The jury, if used in this proceeding, could recommend for or against the death
penalty. A recommendation for the death penalty would not be binding on the
judge but a recommendation against imposition would be.

In order to recommend the death penalty a jury must conclude that the de-
fendant intended that a life be taken and that a person died as a direct result of
the offense., The jury must also find the presence of an aggravating factor and
must determine that aggravating factors outweight any mitigating factors. A
judge, sitting without a jury, would be required to make the same findings.

The imposition of the death penalty would be subject to appellate review.

Bither the sentencing judge or the reviewing court could refuse the death penal-
ty, notwithstanding the finding of aggravating factors or the absence of miti-
gating factors if imposition of the penalty-would be “inappropriate” or in the case
of an appellate court “excessive or disproportionate to the penalty imposed in
similar cases.”

The difficulty in analyzing legisiation such as H.R. 13360 lies primarily in the
lack of any clear majority on the Court. A plurality in Furman found excessive
discretion to be constitutionally defective. A plurality in Gregg upheld the con-
cept of legislatively defined aggravating and mitigating factors adequate to cure
the defect. A plurality in Colker held that even the defined criteria were consti-
tutionally insufficient if the penalty itself is disproportionate to tlie crime. And
a plurality in Locket! found too stringert a legislative guide to sentencing un-
constitutional for lack of diseretion to “fit the piinishment to the crime” or the
criminal, The question, then, with respect to any leégislative proposal is whether
it allows too 'much or too little discretion and whether it applies to offenses to

“which the death penalty is “proportionate.”

The procedural provisions of H.R. 13360 appear to comply with all of those
found acceptable in Gregg. The aggravating and mitigating factors listed guide
diseretion, but unlike those struck down in Lockett, they are not so rigid as to
deny an opportunity to consider circumstances unique to the defendant. Indeed,
the bill specifically lists the degree of participation by an aider and abettor as
a mitigating factor, a consideration lacking in Lockett, Moreover, it permits the
death penalty to be imposed only ‘where there is an intent to cause death which
Justice White, in Lockett, suggests is necessary to satisfy the disproportionality
problem of Coker, The unresolved question is whether by permitting the jury to

.refuse the death penalty even when aggravating factors outweigh mitigating

factors and permitting the judge to find a jury's death penalty recommendation
“inappropriate’ the bill returns to the excessive discretion found unconstitutional
in Furman,

As to any given defendant we doubt that the Court would find the discretion
contained in H.R. 13360 excessive since the exercise of that diseretion would al-
ways disfavor the death penalty. The problem would arize only in a series of
cases if, for example, the judges or juries consxsteutly exercised discretion to
avoid the death penalty for all defendants in a class who would be otherwise
subject to it, but declined to exercise this discretion for another class. Thus, if
over a period of years discretion was exercised to avoid the death penalty for
all white defendants but was never used with respect to black defendants similar-
Iy situated; the ‘““wanton” or “freakish” pattern referred to by Justice Stewart
in Furman could be reestablished.

2 Presently the death penalty {s an. authorizéd sentence for a number of fed~ral offenses
although the statutory language is invalid under Furman with respect to all bnt aircraft
piracy: 18 U.S.C. 34 (destruction of motor vehicles or motor vehicle fre'lities where
death results) ; + 18 U.S.C. 351 (assassination or kidnappin g of a- Member of Congress) ;

18 U C 794 (gathering or delivery defense information to aid a foreign government) ;
18 ‘U 1 (murder in the first degree within the gpecial maritime nnd territorial
1urls(’llction of the United States) ; 18 U.S.C. 1716 (causing death of another by mailing
injurious nrtlclu) : 18 U.S.C. 1751 (Presidenfin]l and Vice Presidential murder and kid.
napping) ; 18 U.S.C, 2031 (rape within the speclul maritime or territorial jurisdiction of
the United Sta..es) H ' 18 U.S.C. 2381 (treason) ; and 49 U.S.C, 1472 (i) (aircraft piracy).
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The bill may well succeed in avoiding this problem by including in the judieial
review provision a requirement that the appelldate court remand for resentencing
if it determines that the sentence is ‘“disproportionate to the penalty imposed in
similar cases.” Furman -did not address the question whether appellate authority
to compare sentencing in like cases would provide an adequate check on other-
wise discretionary sentencing. It is at least arguable, however, that this sort of
appellate review strikes the necessary line between Furman's condemnation of
full discretion and Lockett’s eriticism of too little discretion,

We note that H.R. 13360 differs from the Senate bill in that appellate review
would be automatic and not dependant on the defendant taking an appeal. This
may be particularly important given the increase in sentencing discretion pro-
vided by the House bill in response to Locketi. )

Both the House and Senate bills meet Justice Blackmun’s objection to the
Ohio statute in Lockett. Since they provide the same sentencing procedure and
same standards regardiess of whether the conviction was by a jury, by plea, oxr by
the court sitting without a jury, they do not run the risk condemned in United
States v. Jackson, of penalizing the decision to go to trial

Both the House and Senate bills provide for the sentencing hearing to be by a
jury of twelve but permit the parties to stipulate to a jury of lesser member.
While stipulation of the parties is normally adequate to avoid a claim of denial
of Sixth Amendment rights, it may be that the Court would consider this inappro-
priate in cases in wlhich a death sentence may beimposed. In Williams v. Floride,
399 U.8. 78, 103 (1970), the Court, while upholding the use of six-man juries in
criminal cases, took pains to point out that no State provides less than twelve for
a capital crime. Recently in Ballew v. Georgia, 98 Ct. 1029 (1978), the Court
analyzed the importance of having a broad cross-section of the community repre-
sented on juries and struck down the use of five-man juries as retreating too
far from the intent of the Sixth Amendment. While we know of no case directly
holding that the use of less than twelve jurors by stipulation of the parties is
constitutionally defective, given the Court's close scrutiny of procedures used
fo impose the death penalty, you may wish to consider whether a smaller jury is
warranted.

One procedural difference between the House and Senate bills which may prove
significant is the provision on presentence reports. FL.R. 13360 contemplates that
a presentence report will be used in sentencing but provides that any portion
withheld from the defendant may not be considered in determining sentencea.
The Senate bill originally contained a similar provision but this was eliminated
in the Committee Print which now provides that no presentence report will be
submitted to the ecourt. This was done to avoid the issue posed by Gardner v.
Floride. While that case does not hold that the furnishing of a presentence report
is, in itself, a denial of due process, it strongly suggests that no part of such a
report may be withheld from a defendant if it may affect the imposition of the
dealth penalty. You may wish to consider adopting the Senate's approach or, in
the alternative, explicitly providing that the defendant will have full access fo
any report furnished to the judge.

The primary difference between H.R. 13360 and the Senate bill is that the
former is cast as an amendment to Federal Rules and deals only with the pro-
cedures for imposition of the death penalty, while the Senate bill is cast as an
amendment ‘to Title 18 of the United States Code and- deals specifically with
those offenses for which the death penalty may be imposed, amending existing
law to delete the discretionary language wherever it exists. The Senate bill
generally confines the death penalty to offenses involving the deliberate taking
of human life or those involving reckless disregard of human life which, in fact,
result in death, It would, however, authorize the imposition of thie death penalty
for treason and certain aggravated forms of espionage even though no death is
directly attributable to the offense. Thus, the Senate bill raises a question of
proportionality under Coker. While the House bill does not specify the crimes
to which the penalty would apply, it would require a finding of both intent to
take life and a death as a direct result of the offense. This appears to eliminate
the penalty for treason and espionage and minimize the questions of proportion-
ality which might be raised as a result of Coker, although, without focusing on
particular offenses, it is difficult to make that judgment.

7. CONCLUSBION

Unfortunately, Mr. Chairman, I cannot state a conclusion as to whether H.R.
13360 would be viewed by the Court as constitutional. Obviously the draftsmen
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have made efforts to respond to the concerns enunciated by the Court in FPurman,
Gregg, Coker and Lockett. These concerns, however, have never been enunciated
in majority terms and, indeed, seem at times to be contradictory. I have not
two, somewhat troublesome problems in connection with the stipulation of a jury
of less than twelve and the use of the presentence report. And, as I have observed,
it is impossible to analyze the proportionality issues of Coler fully until the
specific offenses to be covered by the death penalty are ideutified. Nevertheless,
the bill evidences an intent to meet the proportionality staisdards of Coker. 1t is,
I think, arguable that the biil treads the fine line between the excessive discre-
tion found ir Furmaen and the lack of discretion objected to in Lockett, while
at the same time providing a check on wanton application of the penalty through
the appellate review process. On balance, the bill probably satisfies the standards
of the case law to date, although the question of a less-than-twelve jury and the
use of a presentence report remain unresolved.

TESTIMONY OF MARY C. LAWTON, DEPUTY ASSISTANT ATTORNEY
GENERAL, OFFICE OF LEGAL COUNSEL, U.S. DEPARTMENT OF
JUSTICE

Ms. Lawrown. Thank you, Mr. Chairman.

Because the prepared statement is quite long, Mr, Chairman, I will
attempt to summarize it rather than read through it all.

Mr. Maxn. Very good.

Ms. Lawron. The difficulty with analyzing the bill before the sub-
committee or, indeed, any bill on capital punishment, is the diversity
of the Court opinions and the fact that there are no majority opinions
in the recent cases on death penalty.

Furmen v. Georgiat which struck down totally discretionary death
penalty statutes, of course, was a per curiam opinion with the nine
separate opinions of the Justices offering various theories as to why
the totally discretionary statutes were unconstitutional.

In @regg v. Georgia? a post-Furman statute designed to divect dis-
cretion of the court was upheld along with a similar statute from
Florida. But then, the Court took on a new issue in Joker v. Georgia®
which was the question of the applicability of the death penalty to
particular crimes, and, in that case, held that the application of an
otherwise constitutional death penalty statute to the crime of rape of an
adult woman without injury other than the rape was unconstitutional,
as the plurality indicated, because it was disproportionate to the
offense itself.

Most recently on July 3, the Court came down with a new opinion
in the death penalty area analyzi. , e Ohio statute, Lockett v. Ohio.*
Again, there is no majority opinion, only a plurality. And there are
various théories offered as to why the Ohio statute which limited dis-
cretion teo much in the Court’s opinion was unconstitutional.

The plurality opinion suggests that the statute is uneonstitutional be-
cause it does not focus enough on the offender and the circumstances
of the offense.

In the fact situation of Lockett, of course, the individual on whom
the penalty was imposed was a'21-year-old woman who was the driver
of the getaway car cutside the pawnshop at the time of the offenses. -
And there is some question whether the offense itself was a deliberate
offense.

1408 U.S, 238 (1972),

2428 U.8. 153 {1976).

. "433 T.8. 584 (1977).
446 Law Week 4981 (July 3, 1978).
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There is at least some evidence that the pawnbroker reached for the
gun, and it discharged in the course of the armed robbery. The man
holding the gun did not receive the death penalty. He pleaded guilty,
testified for the State, and did not receive the death penalty, but the
driver of the getaway car did.

"The plurality found that bootstrapping an aider and abettor statute
on top of the felony-murder rule in order to reach the death penalty
for Ms. Lockett was unconstitutional.

Justice White’s theory was that it was unconstitutional, but more for
the reason that it was disproportionate to the crime.

Justice Blackmun found two problems, One is essentially a matter
of being disproportionate to the crime, and the other is that those who
plead guilty in Ohio can receive less than the death penalty even with
aggravating factors. But those who go to trial do not have that pos-
sibility of escaping the death penalty. He found this inconsistent with
earlier opinion in United States v. Jackson® because it, in effect,
penalized the decision to go to trial.

We are left, then, with the question in connection with any death
penalty statute of whether there is too mueh or too little discretion. Too
much discretion, the Court said in Furman, is unacceptable within the
eighth amendment. And in Zockett, the Court is saying that too little
discretion is unacceptable.

There is a key difference, I think, between the bill now pending in
the subcommittee FL.R. 13860, and the statute struck down in Locket?.
For one thing, HL.R. 13360 specifically focuses on the aider and abettor
problem and indicates that whether the individual is an aider and
abettor who did not actually participate in the crime is a mitigating
factor which would avoid the death penalty.

The bill also allows generalized considerations of the cireumstances
of the offense aside from the listed mitigating factors so that the
additional discretion to avoid the penalty is there, but not additional
discretion to impose the penalty. '

An ageravating factor must be found to impose the penalty. That,
I think, would belp to satisfy some of the Conrt’s concerns in Lockett.

In addition, the bill has an absolutely mandatory appellate review.
It is not dependent upon the individual’s taking an appeal. It is an
automatic review by the appellate court which has discretion to void
- the death penalty even though the aggravating factors exist.

So that the bill leaves a nwmber of opportunities to avoid the
death penalty. And it provides for appellate consideration which can
view the death penalty in light of similar cases in the Federal courts
so that there is not the inconsistency or, in Justice Stewart’s words,
the “wanton and freakish application” that the Court was concerned
with in Furman. ) )

I think this appellate review concept is probably central to the pos-
sibility of constitutionality in this bill. No one can speak with certainty
in the present state of the cases. But I do think that that
appellate concept is particularly important here as are-the mitigat-
ing circumstances. . I , .

There may be two problems in the bill in light of the Court’s deci-
sions. And there ig, of course, no way to answer the question of

1390 7.8, 570 (1988).
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whether the application to particular crimes is within the propor-
tionality holding of Coker because the crimes themselves are nc}% lils)ted
here. This bill only prescribes the procedures.

But the two matters that may cause concern are the provision for
a jury of less than 12 at the bifurcated sentencing hearing.

Now, this is by stipulation of the parties. And to date, the Court
has not struck down less than 12 jurors when the defendant, the court,
and the prosecution all agree. However, the Court has expressed con-
cern in the past with the less than 12 jury.

As you know, the jury of 6 for civil cases was upheld, but the Court
has suggested that 5 somehow drops below the constitutional require-
ments of the sixth and seventh amendments. And I believe that the
same problem may exist here.

Given the Court’s total scrutiny of death penalty statutes, there
may be a problem with providing even = stipulated jury of less than 12.

The other issue in the bill, in light of recent court decisions, is the
provision for a presentence report to be furnished to the court that
states that the court may only use that portion of the report in a
sentencing hearing that has been furnished to the defendant. But that
very language suggests that some parts of the presentence report may
be withheld from the defendant.

In Gardner v. Florida,* the Supreme Court found this to be a fatal
flaw in an otherwise constitutional Florida statute. Where the death
penalty is imposed, the Court felt that all of the presentence report,
if it is to be used at all, must be funished to the defendant.

Now, there would be, of course, two ways around that. In the Senate,
in the Jatest version of their bill, the presentence report is eliminated
entirely on the theory, I suppose, that the bifurcated hearing will
provide the same sort of information that would appear in the pre-
sentence report.

By eliminating the report entirely, the issue of Gardner v. Florida
is, of course, absent.

Similarly, the bill might specify that the entire repert must be
furnished to the defendant.

With the exception of those two problems, it is our judgment that
the bill is probably constitutional. More than that, we cannot say
given the state of the law today.

And with that, I.will take questions, Mr. Chairman. .

Mr. Man~. Thank you so much. Not only have you very concisely
analyzed the cases in your oral presentation, but your written state-
ment was dene in a very concise and professional manner. )

On the question of the presentence report, what is your suggestion
as to what would be the best course to follow ? ) ]

Ms. Lawron. I think, with the bifurcated sentencing hearing and
the provision that mitigating evidence may be established by a pre-
ponderance and is not bound by the strict: rules of evidence, that all
the necessary information would be furnished in the bifurcated heaxr-
ing without a separate presentence report. .

And T think that there may be problems, problems of confidentality
of individnals, and other problems in furnishing the prescatence re-
port and furnishing all of it to the defendant. Psychiatric material
would have to be available. That might be damaging.

1480 U.8. 849 (1977).

«
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I think basically, that it would be better to do without the report.
Now, the one thing that eliminates is the probation officer’s recom-
mendation. But with the jury recommendation and the judge’s ability
;}o have all that information before him, I think that that is a minor
0SS,
hMr. Mann. So you would follow the Senate course of action on
that?

Ms. LawTon. Yes.

Mr. Maxw. All right. I can see some problem with reference to a
protracted trial and a full jury of 12, if something developed, and no-
body wanted to go back and start over. But there may be a stipulation
at t'Kat point. Let’s assume that end point. You see a danger based on
prior cases and on the gravity of the matter?

Mg, Lawron. Yes, I do, Mr. Chairman. It is, again, almost a hunch
hecause the Court has never ruled specifically on this issue, But given
ths Court’s approach to death penalty cases, I think that there is a
substantial risk in providing for this jury of less than 12.

And, of course, the problem you speak of could be addressed in the
same way that it is addressed in the trial in chief, which is to provide
for alternate jurors who sit right up to the point of recommendation.
So that if one gets ill or for some reason disqualified, you still will have
your core of 12.

. Ithink that is safer. But again, there is no way to be absolutely sure.
It is just that waivers are not favored in death penalty cases, and
this amounts to a waiver on the part of the defendant.

Mr. Mann. Mr. Hyde, do you have any questions of Ms, Lawton?

Mr. Hype. No; other than te compliment her on the material that
has been presented. It is very concise and very helpful.

Ms, Lawron, Thank you, sir.

Mr. Mann. Mr, Wiggins?

Mr. Wicains. No questions.

My, Manw, Thank you very much.

Ms. LawTon, Yes, Mr. Chairman.

Mr. Mann. We will now hear from My, Henry Schwarzschild, di-
rector of the capital punishment project of the American Civil Liber-
ties Union. Mr. Schwarzschild has testified on capital punishment not
only before committees of the Congress, but also before committees
of various State legislaturves.

He has submitted a prepared statement on behalf of the American
Civil Liberties Union and the National Coalition Against the Death
Penalty. Without objection, it will be made a part of cur record.

‘Welcome to the subcommittee, Mr. Schwarzschild.

You may proceed asyou see fit.

[The prepared statement of Mr, Schwarzschild follows:]

STATEMENT OF HENRY SOHWARZSOHILD, DIRECTOR, CAPITAL PUNISHMENT PROJECT,
AMERICAN CIvir, LiBERTIES UNION, ANVD DIRECTOR, NATIONAL COALITION AGAINST
TRE DEATH PENALTY

Mr, Chairman and members, I am Henry Schwarzschild, and I appear here at
the request of the Subcommittee in my capacities of Director of the American
Civil Liberties Union's Capital Punishment Project and of Director of the Na-
tional Coalition Against the Death Penalty, to discuss certain aspects of the
larger social and moral policy issue of whether the United States Congress should
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re-enact o death-penalty atatute and to examine H.R. 13360, designed to progide
new death-penalty sentencing procedures in conformity with recent decisions of
the United States Supreme Court.

The American Civil Liberties Union, by polirv resvlutions adopted by its Na-
tional Board of Directors, is absolutely opposed to capital punishment under all
circumstances, on the grounds (among others) that in our judgment the death
penalty in principle violates the cruel-and-unusual punishment clause of the
Eighth and empirically and unavoidably violates the due-process clause of the
Pifth and the equal-protection-of-the-laws clause of the Fourteenth Amend-
ments to the United States Constitution,

The National Coalition Against the Death Penalty is a coordinating agency for
over fifty major national and regional organizations in the fields of religion,
public-interest law, the minority communities, professional, community, and
political concerns, all come together in their commitment to the abolitior of capi-
tal punishment generally and to the prevention of executions in particular, Among
the National Coalition’s affiliated groups are the National Council of the Churches
of Christ in the U.8.A., most of its major denominational constituents, such as the
Episcopal Chureh, the United Church of Christ, the United Methodist Church,
the United Presbyterian Chureh, the Lutheran Church in America and others, the
Synagogue Council of Ameriea, the Central Conference of American Xabbis, the
American Friends Service Committee, the N.A.A.C.P., the National Conferenceé
of Black Lawyers, the National Council on Crime and Delinquency, the American
Orthopsychiatric Association, the American Civil Liberties Union, and many
others. With your permission, I shall submit, for the record of this hearing a list
of the affiliated organizations of the National Coalition, together with a list of
the members of ity Governors' Council Against Bxecutions, comprising over thirty
ineumbent and former state governors who have agreed to intercede with any sif-
ting governor who confronts a decigion about signing a death warrant te com-
mute each and every death sentence.

Mr, Chairman: Six months ago, in December 1977, the Nobel-Peace-Prize-win-
ning organization Ammesty Infernational, at a rconference held in Stockholm,
Sweden, with the unanimous en.- sement of 200 delegates and participants from
over fifty countries of Asia, Africa, BWurope, the Middle Bast, North and South
Ameriea, and the Caribbean region, adopted a statemert known as the Stoekholm
Declaration that I should like to enter into the record of this hearing and from
which I want to read to you only some operative paragraphs:

The Stockholm Conference on the Abolition of the Death Penalty . . .

Reealls That the death penalty is the ultimate cruel, inhuman and degrading
punishment and violates the right to life;...

Affirms That it is the duty of the state to protect the }ife of all persons within
its jurisdiction without exception ;...

Declares its total and unconditional opposition to the death penalty (and) its
condemnation of all executions in whatever form committed or condoned by
governments, ... (and)

“Calls upon . . . all governments to bring about the immediate and total aboli-
tion of the death peralty.”

Mr. Chairman, the civilized nations of the earth have long since pro~eeded pro-
gressively to abolish capital punishment. None of the countries of western
Burope except France and Spain has used the death penalty in the last decade,
and it is a great rarity in these two nations. In most of the Buropean countries,
capital punishment has been constitutionally abolished. In Great Britain, it was
aholished (except for treason) in 1971. Canada abolished it by act of Parliament
in 1976. Even Isvael, labering under the pressures of wars and hostile com-
mando raids, retains it only for the erime of genocide. Indeed, among the devel-
oped countries of the world, the United States is in the company primarily of the
Soviet Union ard South Africa in maintaining (indeed : reinforeing)  its use
of the death penalty as an ordinary component of the system of criminal justice.
That is not ennobling company to keep for a nation that prides itself on its hu-
maneness, whose Administration proelaims its devotion to human rights all over
the world, and that needs desperately to reestablish its credibility in the human
fg}mﬂy as one that does not use its enormous power to the detriment of human

ife.

My distinguished colleague Professor Hugo Adam Bedau has already dealt
with many of the central issues underlying enlightened and concerned opposition

A\
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to the death penalty. You know the classie arguments about the merits of the
death penalty :

Its dubious and unproved value as a deterrent to violent crime;

The arbitrarviness and mistakes inevitable in any system of justice insti-
tuted and administered by fallible human beings;

The persistent and ineradicable diserimination on grounds of race, class,
gnd iex in its administration in our country’s history (incinding the present

me) ;

The degrading and hurtful impulse toward retribution and revenge that it
expresses;

The barbarousness of its process (whether by burning at the stake, by
hanging from the gallows, by frying in the electrie chair, by suffocating in
the gas chamber, by shooting at the hands of a firing squad, or by lethal
injection with a technology designed to heal and savelives) ;

even the deeply distorting and costly effect the death penalty has upon the ad-
ministration of the courts, upon law enforcement, and upon the penal institutions
of the country.

Let me therefore concentrate my remarks upon a few selected issues about
which much unclarity exists in the public mind, in the media, and even in many
legislative chambers,

I want to discuss these issues in the context of the evident support of publie
opinion for the reintroduction of capital punishment in the country. Let me be
candid : For the past few years, public opinion polls, whether national or regional,
have tended to reflect a substantinl majority of the American people affirming
their support for the death penalty, to the level of between 65 percent and 75 per-
cent—enongh to make many an elected official surrender his or her religious or
moral principles against capital punishment. As little as twenty years ago, the
polils reflected almost precisely the opposite distribution-of views in the country.
It is not hard to infer what has turned the American people back toward sup-
port of so atavistic and demonstrably useless a criminal sanetion, The causes
are (a) the rising rate of violent erime in the past two decades. (b) the increas-
ing panic about the rising crime rate, together with a justified (as well as exag-
gerated) fear for the safety of lives and property, (c¢) the understandable re-
action to a terrible series of assassinations and attempted assassinations of our
national leaders and other prominent personalities (President John Kennedy,
Senator Robert XKennedy, the Rev. Dr. Martin Luther King Jr., Governor George
Wallace, Maleolm X, Medger Evers, and others), (d) the rise of inteznational
terrorism, ineluding aireraft hijackings and the murder of prominent political
and business leaders as well as the random political killings of innocent victims,
(e) many years of the effective discontinnation of capital punishment and the
remoteness frem actual experience of its horrors, and finally (£) a largely sub-
liminal but sometimes almost articulated vacism that attributes most violent
eriminality to the minority community, that knows quite well that the poor and the
black are most often the subjects of the death penalty, and that thinks that’s just
the way it ought to be.

What, then, are the rational answers to this series of partly understandable
and partly impermissible misconceptions in the American public?

True, violent erime has risen sharply in the past two decades, but to begin with
it has been abundantly demonstrated by social research that the availability of the
death penalty has no effect whatsoever upon the rite of violent crime; to the
contrary, there is some scientific evidence that death sentences imposed and car-
- ried out may, for peculiar reasons of social and psychic pathology, be an incentive
to further acts of viclence in the society. Furthermore, while the rates of most
major, violent felonies have been rising—most probably by reason of increased
urbanization, social robility, economic distress, and the like—the rate of non-
negligent homicide has been rising at a rate slower than the other major
felonies, and non-negligent homicide is; of course, the only crime for which the
death penalty has been declared constitutionally permissible by the Supreme
Court, The erisis-in violent crime, such as it is, has therefore been least acute
in ‘the area of homicide. Indeed, in the past three years, the murder rate in this
country has actually been daeclining. Thirdly, there is an appalling number of
about 20,000 non-negligent homicides in this country per year. But we would have
to return to the condition of the mid-1950’s to execute ag many as one hundred
persons per year, and even that would constitute only one in every two hundred
murderers, In other words, we have alsvays picked quite arbitrarily a tiny handful
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of peoisle among those convicted of murder to be executed, not those who have
committed the most heinous, the most revolting, the most destructive murders, but
always the poor, the black, the friendless, the life’'s losers, those without compe-
tent, private attorneys, the illiterate, those despised or ignored by the community
for reasons having nothing to do with their crime. Ninety-nine and one half percent
of all murderers were never executed—and the deterrent value (which very
likely does not exist at all in any case) is reduced to invisibility by the over-
whelming likelihood that one will not be eauglit, or not be prosecuted, or not be
tried om a capital charge, or not be convicted, or not be sentenced to death, or have
the conviction or sentence reversed on appeal, or have one’s sentence commuted.

And if we took the other course and eliminated those high chances of not being
executed, but rather carried out the death penalty for every niurder, then we
should be executing 400 persons per week, every week of the month, every month
of the year—and that, Mr. Chairman, should strike even the most ardent sup-
porters of the death penalty as a bloodbath, not as a c1v111ze(1 system of eriminal
justice.

Assassinations and terrorism are well known to be un(xeterrable by the threat
of the death penalty. They are acts of political desperation or political insanity,
always committed by people who are at least willing, if not eager, to be martyrs
to their cause. Nor would erecuting terrorists be a preventive against the subse-
quent taking of hostages for the purpose of setting political assassings or terrorists
free, There would of course be a considerable interval of time between arrest and
execution, at least for the purpose of trial and the accompanying processes of
law, and during that time their fellow activists would have a far more urgent in-
centive for taking hostages, since not only the freedom but the very lives of
their arrested and sentenced colleagues woiild be at stake. Let me only respect-
fully add that distinguished fellow citizens of ours svho have suffered terrible
sadness in their lives at the hands of assassins, such as Senator Edward Kennedy
and Ms. Coretta King, are committed opponents of the death penalty.

There has been only one execution in the United States since 1967, that of
Gary Mark Gilmore; by a volunteer firing squad ir Utah on January 17, 1977. Gil-
more's execution troubled the public conscience less than it might have otherwise
beeause of his own determination to die, The public and perhaps the legislators
of our states and in the Congress have forgotten in a decade that was virtually
without executions what sort of demoralizing and brutalizing spectacle execu-
tions are. There are now enough people on death row in the country to stage one
execution each and every single day for more than a year, to say nothing of the
other people who are liable to be sentenced to death during that time, We will
again know the details of men crazed with fear, sereaming like wounded animals,
being dragged from the cell, against their desperate resistance, strapped into the
electric chair, voiding their bowels and bladder, being burned alive, almost break-
ing the restraints from the impact of the high voltage, with their eyeballs popping
out of their sockets, the smell of their burning flesh in the nostrils of the wit-
nesses. The ghastly experience of men being hanged, their heads half torn off their
bodies, or .of the slow strangulatior in the gas chamber, or of the press sticking
their fingers intc the bloody bullet holes of the chair in which Gilmore sat to be
executed by rifles, or the use of forecible injection by a paralyzing agent—these
reports will not ennoble the image of the United States of America that wants to
be the defender of human rights and deceney in a world that has largely given
up the death penalty as archaic.

No one in this Committee surely is guilty of that shoddiest of all 1mpulses towarc.
capital punishment, namely the sense that white, middle-class people, irrespective
of their crime, in fact hardly ever get sentenced to death and in such an extremely
rare case are virtually never executed. You, Mz, Chairman and Members, and I
and probably everyone in this hearing room are in fact absolutely 1mmune, no
‘matter what ghastly crime we might commit, from the likelihood of being-executad
for it. The penalty of death is imposed mmost entirely upon members of what the
distinguished social psychologist Kenneth B, Clark has referred to as “the lower
status elements of American society.”

Blacks have always constituted a dramatically disporportionate number of
persons executed in the United States, far beyond their share of capital erimes,
and even as we sit here today they represent half of the more than 500 persons
on the death rows of our state prisons. Indeéed, not only the race of the eriminal
is directly proportional to the likelihood of his I)emg sentenced to death and execu-
ted but the race of the victim of the crime as well. The large majority of eriminal
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homicides are still disasters between people who have some previous connection
with each other (as husband and wife, parent and child, lovers, business associ-
ates, and the like), and murder is therefore still largely an intra-racial event. i.c.
black on black or white on white. Yet iwhile half the people under sentence of
death right now are black (showing egregious discrimination on the grounds of
the race of ithe murderer), about 85 percent of their victims were white.

In other words, it is far more likely to get the murderer into the electric chair
or the gas chamber if he has killed a white person than if he had killed a black
person, quite irrespective of his own race. (I say “he” in this context for good
reason : the death penalty is also highly diseriminatory on grounds of sex. Of the
380 death-row inmates in the country today, only two are women, and ever they
arefar more likely objects of executiye commutation of: their death sentences than
their male counterparts.)

Tet me add here that, to the extent to which fear of erime and greater exposure
to it, combined with inadequate police protection and more callous jurisprudence,
has made the minority communities also voice increasing support for the death
penalty, they have not yet fully realized that the death penalty will not protect
them from what they (and all of us) rightly fear but that their support of capital
punishment will only put their brothers and husbands and sons in jeopardy of
being killed by the same state that has been unable properly to protect their lives,
their rights, or their property to begin with.

In sum : The public is deeply uninformed about the real social facts of the death
penalty and is responding to the seemingly insoluble problem of crime by a
retreat to the hope that an even more severe criminal penalfy will stem the tide
of violence, But it will not. We do not know what will. Judges and lawyers do not
know, philosophers and criminologists don’t, not even civil libertarians or legis-
lators know the answer—if any of us did, we would have long since accomplished
our purpose of reducing crime to the irreducible minimum. But legislators are not
therefore entitled to suborn illusory solutions merely because they would garner
widespread though uninformed public approval, in order to signal to the elector-
ate that they are “tough on crime,” Capital punishment does not deal with erime
in ayy usefnl fashion and in fact deludes the public into an entirely false sense of
greater security about that complex social problem. The death penalty is a legis-
lative way of avoiding rather than dealing with the problem of crime, and the
American publie will come to learn this very dramatically and tragically if the
Congress should unwisely enact the bill before you today.

"Pyvo final words about public support for the death penaity.

There are strong indications that theé public in great numbers answers in the
affirmative when asked whether they support capital punishment because they
want a death penalty law on the books in the hope that this threat will deter
criminals from committing violent crimes. Many, perhaps most, of the people
who support the enactment of the death penalty do not want executions and would
be horrified at being asked to sentence a living human being to a premeditated,
ceremonial, legally sanctioned killing. They want deterrence, not electrocutions;
prevention, not lethal injections ; safety, not firing squads, But a re-enactment by
this Congress of a federal death-penalty statute will give them at best only
electrocutions or léthal injections or firing squads, but neither deterrence nor
crime prevention nor safety from violence. )

The last stand of supporters for the death penalty, when all the other argu-
ments have been rebutted or met, is that of retribution or revenge, the propo-
sition that a murderer hag forfeited his life and that we should kill him as an act
of abstract equity, irrespective of whether executions serve any social purpose
whatsoever. We do not need to preach to each -other here this morning, but it is
important to have it said once more that civilized societies have instituted systems
of justice precisely in order to overcome private acts of retribution and revenge
and that they have done so with the understanding that social necessity and social
usefuluess will be the guideposts of their punishments, Since there has never been
and caunot be a showing of social usefulness or social necessity for capital
punishment, the virtually unanimeous voices of the religious community of our
land, our leading thinkers and social analysts, in unison with enlightened opinion
for hundreds, perhaps thousands, of rears should guide your actions on this

-matter. Whatever the understandable, bitter, vengefui impulses might be of any

of us who suffer the disastrous tragedy of having someone we love or respect
murdered by pathological or cruel killers, the society's laws are written not to
gratify those impulses but fo channel them into helpful, healing, and life-sustain-
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ing directions. Gratifying the impulse for revenge is not the business of a govern-
ment that espouses the humane and liberating ideas expressed in our Declaration
'of Indpendence and Constitution. It would be rather a return to the darkest,
instinets of mankind. It would be arrogating unto the state, unto government,
either the god-like wisdom to judge who shall live and who shall die or else the
totalitarian arrogance to malke that judgment. We, as a nation, have foresworn
that idolatry of the state that would justify either of these grounds for the legally
sanctioned killing of our fellow citizens, of any human being, except perhaps in
personal or national self-defense. .

Mr, Chairman : The guestion before the country and before the Congress ulti-
mately is whether it is the right of the state, with premeditation, with the long
foreknowledge of the victim, under color of law, in the name of all of us, with
great ceremony, and to the approval of many angry people in our land, to kill a
fellow citizen, a fellow human being, to do that which we utterly condemn, which
we utterly abhor in him for having done, YWhat does the death penalty, after all,
say to the American people and to our children? That killing is all right if the
right peoplé do it and think they have a good enough reason for doing it! That
is the rationale of every pathological murderer walking the streef: he thinks
he is the right person to do it and has a good reason for doing his destructive
deed. How can a thoughtful and sensible person justify killing people who kill
people to teach that killing is wrong? How can you avert your eyes from the
obvious: that the death penalty and that executions in all their bloody and ter-
rible reality only aggravate the deplorable atmosphere of violence, the disrespect
for life, and brutalization of ourselves that we need fo overcome?

If the death penalty were shown, or even could be shown, to be socially neces-
sary or even useful, I would personally still have a deep objection to it. But
those who argue for its re-enactment have not and cannot meet the burden of
proving its necessity or usefulness. At the very least, before you kill a human
being under law, do you not have to be absolutely certain that you are doing
the right thing? But how can you be sure that the criminal justice system has
worked with absolute aceuracy in designating this single person to be the guilty
one, that this single person is the cone that should be killed, that killing him is
the absolutely right thing to do? You cannot be sure, becanse human judgment
and human institutions are demonstrably fallible, And you cannot kill a man
when you are not absolutely sure. You can (indeed sometimes you must) make
sure that he is incapacitated from repeating his crime, and we obviously accom-
plish that by ways other than killing him. And while there is fallibility there
also, death is different : it is final, irreversible, barbarous, brutalizing to ali who
come into contact with it. That is a very hurtful model for the United States to
play in the world, it is a very hurtful model for a democratic and free govern-
ment to play for its people. i

Mr. Chairman and Members: Let me now turn briefly to H.R. 13360 and
submit to you some of the reasons why we think it is a fatally deficient instru-
ment for the purpose of re-examining, much less reinstituting, the death penalty
in the federal criminal jurisdiction.

As I do so, let me remind you briefly of the essential outlines of the legal and
historical developments of the past decade that must affect your judgment on
whether to enact a death-penalty bill and, if so, what sort of bill it should be.

Capital punishment has a Iong, dishonorable and racist history in our country.
(I might just indicate that the State of South Carolina between 1912 and 1962,
electromded 238 men and 2 women of whom 195, or over 80%, were black!)
Capital punishment fell increasingly into disuse in the middle ‘decades of this
century. In the 1950's, the total number of executions fell below 100 per year,
by 1961 to under 50, by 1965 to under 10. In 1967, we stopped executions alto-
gether, The moratorium on executions lasted from June 2, 1967 (the execution
in the Colorado gas chamber of Luis Jose Monge) until January 17, 1977 (the
execution of a Utah volunteer firving squad of Gary Mark Gilmore). It was in
effect imposed by the courts, who were persuaded that no one should actually
go to his (or-her) death at the hands of the executioner until the United States
Supreme Court would have an opportunity to declare whether the death penalty
was constitutional or not.

In 1972, the Supreme Court held (in Furman v. Georgia) that the death-penalty

statutes then on the books gave to the courts such arbitrary discretion to impose.
either the death penalty or a life sentence, that the result was not only egregious

diserimination in the application of the death sentence on grounds of racz and

v

.



TR R R I e PR AR

29

class but that the penalty was imposed so freakishly and unpredietably, that it
violated the constitutional ban against cruel and unusual punishment as well as

the demands of the equal protection of the laws and tne due-process clause,

Thirty-five states thereupon reenacted capital punishment, with procedures de-
signed to aveid arbitrary discretion on the part of the sentencing authority. In
1976, the Supreme Court reviewed these statutes and held that mandatory death
sentences (which left no discretion at all to .the sentencer) were equally -as
unconstitutional as arbitrarily discretionary ones. It upheld only such statutes
as defined the specific aggravating and mitigating cirecumstances relevant to the
particulaz crirae and the specific eriminal at bar, upon consideration of which
the sentencer would determine whether the death penalty or life imprisonment
were appropriate in this case. The Court also required the availability of appel-
late review of sentence as a constitutionally mandated element of a permissible
death-penalty law.

In 1977, the Court held that a mandatory death penalty statute could not stand
even in the case of the murder of a law-enforcement-officer killed while in the
performance of his duties (Roberts v. Louisiana). The Court added (in Coker v.
Georgia) that the death penalty was constitutionally impermissible in the case
of a non-homicidal rape of an adult female. Most recently, the Court (in Lockett
v, Olvio) reviewed its Gregg holdings of 1976 and found that a statute that limited
the mitigating circumstances to specific enumerated ones and thus made it im-
possible to lay others before the sentencing jury was unconstitutional,

In this welter of shifting pluralities among the nine Justices of the United
States Supreme Court, it is indeed hard to arrive at any conclusion but that the
Court seems to hold that the «death penalty is constifutionally permissible but
that every conceivable way of imposing it is consfitutionally inmipermissible, It
is perhaps impossible now to say what substantive and procedural language
would meet the Court's ambivalent attitude toward capital punishment.

Mr. Chairman : This written statement was prepared last week in order to meet
the subcommittee staff’s thoughtful request that copies be provided by Monday,
July 17 for distribution to the members. At the same time, the staff was unable
to furnish me with the text of H.R. 13360 last week, and I therefore was unable
to be specific in the prepared testimony about the specific language that seems
to us to violate constitutional or sound criminal-justice standards. I shall at-
tempt, at this point in my oral presentation, to comment on some of the matters
that concern us.

On the basis of the earlier draft, we can say this: The present bill, H.R. 18360
specifies no substantive crimes for which the death penalty may be imposed by
the procedures set forth in it, Members therefore eannot know, much less debate,
the appropriateness of re-instituting capital punishment for one crime or another,
For all anyone knows, these proceduz-es, designed to conform to the principles
laid down by the Supreme Court in the 1976 Gregg decisions, may revive the
death penalty for every capital offense once in the U.S. Code, whether or not that
is useful, justified, or constitutionally permissible.

Mr. Chairman, there are a great many other dispositive reasons why we
believe this Subcommittee and The House of Representatives should not adopt
HL.R. 18360. In addition to the points made by other witnesses and the few mat-
ters I have examined here this morning, we could deal in greater detail with the
arguments about the costs of lifetime incarceration as against the costs of
maintaining the deatli penalty, which suggest strongly that even in the tawdry
terms of cold, cash disbursal by the criminal justice system, capital punishment
is far more expensive than even the problematic alternative of life imprison-
ment. We could speak at length about the reasons why every major religious
denomination and group in America committedly opposes the death penalty.
(Witlt your permission, I should like to give you and to enter into the record
of this hearing a booklet entitled “Capital Punishment: What the Religious
Community Says,” a compilation of the policy statements of ‘all the major re-
ligious bodies of the country, recently recompiled by the National Interreligious
Task Force on Criminal Justice, a body .related tv the National Council of
Churches of Christ in the U.8,A.)

Mr. Chairman and Members, we call upon you in the interest of the good name

of our country and in the cause of human decency to vote down H.R. 13360 and
to defeat any attempt to re-enact legally sanctioned killing into our already
troubled socxety

35-880 O - 178 -3
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NATIONAL COALITION AGAINST THE DeATH PeENALTY-—NEW YORK, N.Y.

AFFILIATES AB OF JUNE 1978

Ameriean Civil Liberties Union.

American Ethical Union.

American Friends Service Committee.
American Orthopsychiatric Association.
Catholic Committee on Urban Ministry.
Central Conference of American Rabbis.
Committee of Southern Churchmen.
Episcopal Church,

Fellowship of Reconciliation.

Fortune Society.

Triends Committee on National Legislation.
Jewish Peace Xellowship,

Law Students Civil Rights Research Counecil.
Legal Action Center.

Lutheran Church in America (Division for Mission in North Amervica).

Martin Luther King, Jr., Center for Social Change.
National Alliance Agamst Racist & Political Oppression.
National Association for the Advancement of Colored People.
National Bar Association.

National Committee Against Repressive Legislation.
National Committee to Reopen the Rosenberg Case.
National Conference of Black Lawyers.

National Council of Churches.

National Council on Crime and Delinquency.

National Jury Project.

National Lawyers Guild.

National Legal Aid and Defender Association,

National Ministries, American Baptist Church in the U.S.A.
National Moratorium on Prison Construction.

National Urban League.

Network,

Offender Aid and Restoration, U.S.A.

Prisoner Visitation and Support Committee.

Southern Christian Leadership Conference.

Southern Coalition on Jails and Prisons.

Southern Poverty Law Center.

Sounthern Prison Ministry.

Team Defense Project.

Union of American Hebrew Congregatlon.

Unitarian Universalist Association.

United Church of Christ.

United Methodist Chureh {Board of Church and Society).
United Presbyterian Church in the U.S.A.

U.8. Jesuit Conference.

‘War Resisters League,

Women's Division of the United Methodist Board of Global Ministries.
Women’s International League for Peace and Freedom.

GOVERNORS’ COUNCIL AGAINST EXECUTIONS

Hon. Elmer L, Anderson, former Governor, Minnesota.
Hon. Elmer Benson, former Governor, Minnesota.
Hon. Ray Blanton, Governor, Tennessee.

Hon. BEdmund G. Brown, Sr., former Governor, California.
Hon. David F. Cargo, former Governor, New Mexico.
Hon. Blbert N. Carvel, former Governor, Delaware.
Sen. John H. Chaffee, former Governor, Rhode Island.
Hon. LeRoy Collins, former Governor, Florida.

Hon. Kenneth M. Curtis, former Governor, Maine.
Hon, Michael V. DiSalle, former Governor, Qhio.

Hon. Michael S. Dukakis, Governor, Massachusetts,
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Hon. Daniel J. Bvans, former Governor, Washington.
Hon: Robert D. Fulton, former Governor, Iowa.

Hon. John J. Gilligan, former Governor, Ohio.

Sen, Mark O. Hatfield, former Governor, Oregon.

Hon. Philip Foff, former Governor, Vermont.

Hoii Harold E. Hughes, former Governor, Iowa.

Hon. Richard F, Xnelp, Governor, South Dakota.

Hon. George Leader, former Governor, Pennsylvania.
Hon. Herschel C. Loveless; former Governor, Iowa.

Hon. Tom McCall, former Governor, Oregon.

Hon. William D, Milliken, Governor, Michigan.

Hon. Frank B. Morrison, Sr., former Governor, Nebraska.
Hon. Endicott Peabody, former Governor, Massachusetts.
Hon. Rudy Perpich, Governor, Minnesota.

Hon. Franeis W, Sargent, former Governor, Nevada.
Hon. Grant Sawyer, former Governor, Nevada.

Hon. Robert Straub, Governor, Oregon.
Hon. John C. West, former Governor, South Carolina.

DECLARATION OF STOCKHOLAM—December 11, 1977
The Stockholm Conference on the Abolition of the Death Penalty, composed

of morée than 200 delegates and participants from Asia, Africa, Europe, the
Middle East, North and South America and the Caribbean region,

Recalls that: The death penalty is the ultimate cruel, inhuman and degrading

punishment and violates the right to life.

Considers that:

The death penalty is frequently used as an instrument of repression
against opposition, racial, ethnie, religious and underprivileged groups,

Ixecution is an act of violence, and violence tends to provoke violence,

The imposition and infliction of the death penalty is brutalizing to all who
are involved in the process,

The death penalty has never been shown to have & special deterrent
effect,

The death penalty is increasingly taking the form of unexplained disap-
pearances, extra-judicial executions and political murders,

Execution {s irrevocable and can be inflicted on the innocent.

Affirms that:

It is the duty of the state to protect the life of 3.11 persons within its juris-
diction without exception,

Executions for the purposes of political coercion, whether by government
agencies or others, are equally unacceptable,

Abolition of the death penalty is imperative for the achievement of de-
clared international standards.

Declares:

1ts total and unconditional opposition to the death penalty,

Its condemnation of all executions, in whatever form, committed or con-
doned by governments,

Its commitment to work for the uniyersal abohtmn of the death penalty.

Calls upon:

Non-governmental organisations, both national and international, te work
collectively and individually to provide public information materials directed
towards the abolition of the death penalty,

All governments to bring about the immediste and total abolition of the
death penalty,

The United Nations unambiguously to declare that the ‘death penalty is
contrary to international law.
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Capital
Punishment:

hat the religious
‘comimunity says
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PREFACE

On June 2, 1967, Louis Jose Monge was executed in the gas
chamber of the Colorado State Penitentiary. Ostensibly, a morator-
ium on the use of the death penalty extended for nearly ten years from
that time, It was broken on January 17, 1977, when a firing squad shot
Gary Mark Gilmore to death at the Utah State Prison.

During the moratorium, which resulted mainly from the consti-
tutional challenges to the death penalty that were being made by the
NAACP Legal Defense Fund at every level of the judicial system, the
churches relaxed their once-vigorous efforts for the full abolition of
capital punishment.

From the mid-1950’s until around 1968, national church bodies
~ok firm ‘positions opposing the death penalty. During this precise
~eriod of time the number of executions annually in the United States
diminished rapidly.

Although ‘there is no way to determine the influence of the
churches on reduction of executions, during this period of time there
was a vast amount of church study and discussion on the issue of
capital punishment. The arguments the churches presented were op-
posed to the death penalty. Significantly, no national religious body
went on record in favor of capital punishment at that time.

One reason for the churches’ quietness during the moratorium
was their premature confidence that the trend toward abolition was
strong and irreversible. They believed that the rightness of the cause
was upheld in the Eighth Amendment to the Constitution of the
United States and would be ultimately confirmed in a decision of the
Supreme Court. Attempts to discuss the issue stirred little interest,
since no gassings, hangings, or electrocutions were actually taking
place.

On July 2, 1976, the Supreme Court of the United States upheld
the discretionary death penalty statutes of three states. Almost imme-
diately state legislatures rushed to pass death penalty statutes that
would be in conformity with the Supreme Court rulings. Now thirty-

'vo states have capital punishment laws.

Churches and other religious organizations must now work to
overcome the view that the violence of the state is a moral response to
the violence of an individual. Violence in a society cannot be overcome
by increasing violence, even if legal.

Churches need to deliver a positive moral message in the critical
debate over the issue of the death penalty. That message must empha-
size God’s.gift of life. An urgent interpretation of the Gospel needs to
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be made once dgain for the Gospel would direct us 3t compassion and
mercy—even in the face of murder.

The Christian faith requires that we do not treat criminals less
than human. Jesus said, “Love your enemies; do good to those who
hate you; bless those who curse you” (Luke 6:28). His commandment
to love even those who would attempt, as enemies, to destroy, means
at the very least, that Christians cannot participate in dehumanizing
actions toward criminals, Perfect love casts out fear.

The debate over capital punishment in the United States will
surely continue. Hopefully, the churches will lead the effort to keep
the issue alive. Capital punishment is a moral issue that must be dis-
cussed on moral grounds. The effort to.abolish the death penalty isan
issue the churches must lead now and in the future.

The National Interreligious Task
Force on Criminal justice

Work Group on the Death Penalty
John P. Adams, Chairperson

r

The National Interreligious Task Force on Criminal Justice is
administratively related to the Joint Strategy and Action Committee,
Inc. (JSAC). It is programmatically related to and staffed by JSAC
and the Division of Church and Society of the National Council of
Churches of Christ in the U.S. A.



American Baptist Churches

Resolution on Capital Punishment

Passed by the deneral Board of the American Baptist Churches, June,
1977

Until the Gilmore case in 1977, there had been no execution in the
- United States in 10 years. The ritual taking of life had ceased while de-
bate continued in the courts regarding the constitutionality of capital
punishment,

Now that the death laws in some states have been upheld, over
400 persons nationwide face possible execution by hanging, firing
squad, asphyxiation, or electrocution. Such punishment has been
abolished in Canada and most of Europe, where it is seen as morally
unacceptable and a form of cruel and unusual punishment inconsistent
with religious and/or ethical traditions.

The majority of those on death row are poor, powerless, and edu-
cationally deprived. Almost 50 per cent come from minority groups.
This reflects the broad inequalities within our society, and the inequity
with which the ultimate is applied. This alone is sufficient reason for
opposing it as immoral and unjust.

Since further legal actions to stop executions appear unpromis-
ing it is more important than ever that the religious community speak
to the moral, religious and ethical implications of killing by the state.
Numerous secular and religious groups have recently taken positions
in opposition to capital punishment.

-THEREFORE, we as American Baptists, condemn the current
reinstatement of capital punishment and oppose its use under any new
or old state or federal law, and call for an immediate end to planned
executions throughout this country.

We urge American Baptists in every state to act as advocates
against the passage of new death penalty laws; and to act individually
and in concert with others to prevent executions from being carried
aut, '

We appeal to the governors of each state where an execution is

pending to act with statesmanship and courage by commuting to life
imprisonment without parole all capital cases within their jurisdiction.

American Baptist Churches in the USA
Valley Forge, Pennsylvania 19481
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Churtch of thé Brethren

Statements on Capital Punishment

Annual Conference, 1957

“Because we regard human iife as sacred, and because we believe
that the sixth commandment has application to organized societies as
well as to individuals, we stand ready to give our support to legislation,
now proposed in many states, for the abolition of capital punishiment.”
Annual Conference, 1959

“Because the Church of the Brethren holds that the sanctity of
human life and personality is a basic Christian principle which the

state is also committed to uphold; and because we believe that capital r~

punishment does not really serve the ends of justice, often resulting in
tragic and irrevocable miscarriages of justice;

“We commend current efforts to abolish capital punishment, and
call upon Brethren everywhere to use their influence and their witness
against it.”

Annual Conference, 1975

(The following statement is part of a much longer paper on
“Criminal Justice Reform.” It is included in a section of recommen-
dations entitled, “Reforming the System.”)

“...Brethren are encouraged to work for the following changes:
That the use of capital punishment be abolished.”

Church of the Brethren
1451 Dundee Avenue

Elgin, 1llinois 60120
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"U.S. Catholic Corference .

Statement on Capital Punishment

Committee on Social Development and World Peace
March 1, 1978

The use of the death penalty involves deep moral and religious
questions as well as political and legal issues, In 1974, out of a commit-
ment to the value and dignity of human life, the Catholic bishops of
the United States declared their opposition to capital punishment.
We continue to support this position in the belief that a return to
the use of the death penalty can only lead to the further erosion of
respect for life in our society.

Violent crime in our society is a serious matter whicli should not
be ignored. We do not challenge society’s right to punish the serious
and violent offender, nor do we wish to debate the merits of the
arguments concerning this right, Past history, however, shows that the
death penalty in its application has been discriminatory with respect
to the disadvantaged, the indigent and the socially impoverished.
Furthermore, recent data from corrections resources definitely ques-
tion the effectiveness of the death penalty as a deterrent to crime.

We are deeply troubled by the legislative efforts being undertaken
under the guise of humanitarian concern to permit execution by lethal
injection, Such a practice merely seeks to conceal the reality of cruel
and unusual punishment. We find this practice unacceptable.

The critical question for the Christian is how we can best foster
respect for life, preserve the dignity of the human person and manifest
the redemptive message of Christ. We do not believe that more deaths
are the response to the question. We therefore have to seek methods of
dealing with violent crime which are more consistent with the Gospel's
vision of respect for life, and Christ’s message of God’s healing love.
In the sight of God, correction of the offender has to take preference
over punishment, for the Lord came to save and not to condemn.

U.S. Catholic Conference

Committee on Social Development and World Peace
1312 Massachusetts Avenue, NW

Washington, D.C. 20005
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" Christian Church (Disciples aof Christ)

Concerning Capital Punishment
Approved by the General Assembly, 1973

The Situation: The Christiaii Church (Disciples of Christ) has
on two occasions approved Assembly (International Convention)
resolutions opposing capital punishment. These resolutions, passed
in 1957 and 1962, were an affirmation of Christian attitudes at a time
when there was a decline in the use of the death penalty in the United
States. Subsequently, in June of 1972, the Supreme Court in effect
invalidated capital punishment statutes as they were then written and
implemented on the grounds that they constituted “cruel and unusual
punishment.”

As a result of the Supreme Court’s decision, the Congress and the
state legislatures throughout the nation were required either to
abandon the practice of capital punishment or to rewrite their statutes
so as to be in compliance with the ruling of the Court. Since then the
legislatures in thirteen states have passed laws re-instituting capital
punishment, presumably within the guidelines laid down by the
Supreme Court. It would appear that this trend has not runits course.

The Court’s ruling and the federal and state legislatures’ recon-
sideration of the issue have come at a timne when there is great concern
*in the country over rising crinie rates. Crimes such as murder, assault,
rape and armed robbery, as well as lesser but nevertheless serious
offenses such as automobile stealing and housebreaking, have greatly
multiplied, particularly in larger cities. Under such circumstances,
valid concern for the rights and welfare of accused wrongdoers cannot
be allowed to overshadow equally valid concern for the welfare and
rights of the victims and possible victims of crime, many of whom are
among the weakest, most underprivileged and vulnerable members of
our society. It is understandable, therefore, that in casting about for
answers to the problems of increasing crime rates that many people
have urged a return to past practices of dealing with crime—including
capital punishment.

However, sociological studies comparing states with and without
the death penalty tend to conclude that the rate of capital crime is not
affected by the existence or non-existence of capital punishment laws
on the books. In short, the death penalty does not seem to serve as a
deterrent to crime.
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Earlier brotherhood resolutions of 1957 and 1962 have stated the
ethical reasons for opposing capital punishment. In 1957 the then
International Convention of Christian Churches (Disciples of Christ)
said:

“We believe that Christians can no longer justify support of the

practice of capital punishment. It has become increasingly clear

that the certainty of apprehension and conviction rather than
severity of punishment is the real deterrent to crime, Under such
circumstances the death sentence becomes not a real protection to
society but only a crude form of vengeance or retributive justice.

Christian justification of punishment is always found in the hope

of rehabilitation of the offender; since dead pecple cannot be

rehabilitated. we can in no way defend capital punishment on

Christian grounds,

“In & very real sense also the practice of tapital punishment stands
in the way of more creative, redemptive and responsible treatment
of crime and criminals: There is the danger that society by concen-
trating attention on the execution of a few criminals may mislead
its members into thinking that it is dealing effectively with

. crime prevention, Christians must insist upon the importance of
crime prevention and the rehabilitation of offenders rather than
upon retribution,” :

In 1962 a resolution proposed by The United Christian and
Baptist Church of Kalona, lowa and approved by the International
Convention requested that the brotherhood go on record as favoring
a program of rehabilitation for criminal offenders rather than capital
punishment.” The preamble of the 1962 resolution called attention
once more to the “evidence that shows the death penalty itself is
unequally applied, falling mainly on the poor, the friendless, the
mentally unstable, the ignorant, and minority groups, while many
other criminals with means escape execution, and. there is always the
possibility (as had been the case) of executing the innocent . .. ™

In the decade from 1962 until the Supréme Court decision the
death penalty remained legal in most states but was rarely used. Its
‘isfavor with courts and juries as a practical instrument of justice,
-ogether with the redemptive-rehabilitative stance of the religious
commiunity, seemed to indicate that capital punishment was fading
into oblivion. The Supreme Court decision, however, faced the
Congress and each state with the practical problem of accepting the
new rule of law or revising statutes to conform with the Court’s ruling.

Meanwhil* the guidelines set forth in President Nixon's criminal
reform bill havi encouraged the use of capital punishment, permitting

- 9
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the death penalty for specific crimes such as treason, sabotage, espi-
onage when “war related,” killing of law enforcement officers and"
prison guards, skyjacking, kidnapping or bombing of public buildings.
In general these guidelines have been followed by the thirteen states
which have re-instituted capital punishment, the proposed legislation
in nearly 50 per cent of the other state legislatures and in the United
States Senate and House of Representatives.

In reconsidering the issue of capital punishment in view of the
Supreme Court ruling and subsequent developments, the Division of
Homeland Ministries recognizes the legitimate concern of everyone
for the rising crime rates in the United States. The division encourages
all serious and carefully thought out procedures designed to provide
some adequate police protection, more rapid apprehension of crimi-~
nals and greater certainty of conviction, punishment and rehabilitative,
action for offenders. It feels, however, that the actions of the church
in passing the brotherhood resolutions in 1957 and 1962 arestill valid:
capital punishment does not deter crime; it interferes-with legitimate
efforts at crime prevention; and it denies the possibility of seeking re-
habilitation and redemption of persons.

THEREFORE BE IT RESOLVED, that the General Assembly
of the Christian Church (Disciples of Christ) meeting at Cincinnati,
Ohio, October 26-31, 1973, reaffirms its declaration of 1962 “favoring
a program of rehabilitation for criminal offenders rather than capital
punishment” and calls upon congregations and members of the
Christian Church (Disciples of Christ) to support those state legis-
lators and members of Congress who oppose capital punishment; and,

BE IT FURTHER RESOLVED, that the Division of Homeland
Ministries be encouraged to develop an educssion and action program
to support regional manifestations of the citavch and congregations
in opposing capital punishment; and,

BE IT FURTHER RESOLVED, that the General Minister and
President send copies of this resolution to the President of the United
States, the United States Attorney General, the relevant United
States Senate and House Committees; and that regional ministers be
requested to send copics of this resolution to state governors and,
relevant committees of state legislatures; and that regional manifesta-
tions of the church consider developing programs of education and
action when capital punishment is under consideration by the state
legislative bodies in their areas.

Christian Church (Disciples of Christ)
222 South Downey Avenue
Indianapolis, Indiana 46219

10
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The.Episcopal Church

Statement on Capital Punishment
General Convention, 1968

WHEREAS, The conscience of many thoughtful people has been
aroused by the condemnation to death of individuals who may be in-
nocent; and

WHEREAS, There is a growing body of public opinion which
believes that capital punishment is archaic and ineffective to protect
society, as shown by the fact that states which have abolished it have
the lowest homicide rates; and

WHEREAS, Research has demonstrated that the death penalty
falls for the most part on obscure, impoverished, friendless or defective
individuals and rarely on the well-to-do and educated; and

WHEREAS, The Church believes that each individual is sacred,
as a child of God, and that to legalize killing of an offender is to deny
the basic Christian doctrines of forgiveness of sin and the power of
redemption, and that mercy is a Christian duty, and

WHEREAS, Resolutions urging abolition of the death penalty
have been recently passed by Six Dioceses, one Missionary district
and the Synod of the Eighth Province, therefore be it

RESOLVED, The House of Deputies concurring that this 59th
General Convention of the Protestant Episcopal Churchin the United
States of America record its conviction that the death penalty ought to
be abolished.

General Convention, 1969

WHEREAS, The General Convention of the Church in 1958 ex-
pressed Jpposition to capital punishment; and

WHEREAS, The Diocese of Pittsburghin 1959 expressed similar
opposition to capital punishment, and re-affirmed this stand in 1969;
therefore be it

RESOLVED, That the General Convention re-affirm its oppbsi—
tion to capital punishment; and be it further

RESOLVED, That this position of the Church be communicated
to the proper authorities in all cases of impending capital punishment,

The Episcopal Church *3,*
815 Second Avenue -
New York, New York 10017 /

11
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American Friends Servite Committee

Statement on the Death Penalty
November, 1976

The American Friends Service Committee reaffirms its opposi-
tion to the death penalty. We base our stand on the Quaker belief that
every person has value in the eyes of God and on Quaker testimonies
against the taking of human life.

The US Supreme Court decisions of July, 1976, rejected the major
constitutional arguments against the death penalty, which had
stopped executions in the U.S.A. in the previous decade. These deci-
sions denied that execution is cruel and unusual punishment, citing.
the passage of death penalty laws by a majority of the states in recent
years as evidence that the public does not consider execution to be
cruel and unusual. In our view, alleged public support for capital
punishment does not diminish the cruelty nor warrart the taking of
human life.

The Supreme Court agrees that there is no conclusive evidence
that the death penalty acts as a deterrent to crime. It recognized that
the continuing demand for capital punishment is in part a manifesta-
tion of a desire for retribution. We find it particularly shocking that the
Supreme Court would give credence to retribution as a basis for law.

Punishment by death is inflicted most often upon the poor, and
particularly upon racial minorities, who do not have the means
to defend themselves that are available to wealthier offénders. A
minority person convicted of a capital offense is much more likely to
pay the extreme penalty than a white person convicted of the same
crime. Discretion as to whether to execute continues under the
Supreme Court’s guidelines, and minority persons will continue to be
victims of this discretion. The Supreme Court in its 1976 decision ig-
nores this reality,

The grossly disproportionate number of nonwhites sentenced to
be executed and the continuing demand for the death penalty indicate
that the death penalty may constitute an outlet for, unacknowledged
racist attitudes. This outlet is now legally sanctioned, but it is none
the less morally unacceptable.

The death penalty is especially abhorrent because it assumes an
infallibility in the process of determining guilt. Persons later found
to have been innocent have been executed. This will happen again
when killing by the state begins anew.

12



It is bad enough that murder or other capital crimes are
committed in the first place and our sympathies lie most strongly with
the victims., But the death penaliy restores no victim to life and only
compounds theé wrong committed in the first place.

We affirm that there is no justification for taking the life of any
man or woman for any reason.

Amerjcan Friends Service Committee
1501 Cherry Street
Philadelphia, Pennsylvania 19102

Friends Committee on National Legislation

Statement on Capital Punishment

(Taken from statement on Administration -of Justice dated April,
1977) ’

We challenge the philosophy of punishment which underlies our
criminal justice system. The administration of justice should be
dirécted toward making available such services to those convicted of
crimes as are needed to help them become useful members of society.
It should also provide equitable prompt restitution for the victims of
crime.

We also advocate: . . . abolition of capital punishment and re-
duction of maximum sentences.

Friends Co™imittee o1 National Legislation
245 Secona Street, NE
Washington, D.C. 20002
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 The American Lutheran Church _

Statement on Capital Punishment
Sixth General Convention, October 9, 1972 ,

1. The issue of whetlier capital punishment is, or is not, consti-
tutional currently is a matter on which the courts are expected to rule.
Whichever way the courts decide, the decision likely will not be
popular. People disagree sharply on whether it is good, right, or neces-
sary for the government to put guilty persons to death. Christians
disagree on what they understand the Scriptures to say regarding the
death penalty.

2, The Lutheran theological tradition generally has both accepted
and affirmed the right of the state to impose the death penalty. It finds
Scriptural support in such passages as Gen. 9:6, Num. 35:29-33,
and Matt. 26:52, as well as in Rom. 13:1-7, where powers and duties
of government are outlined. Based upon such Scripture passages,
Luther said of the Fifth Commandment, “Therefore neither God nor
the government is included in this commandment, yet their right to
take human life is not abrogated. God has delegated His authority of
punishing evil-doers to civil magistrates . . . . ” The Augsburg
Confession does not name capital punishment as such. Nevertheless,
Article XVI1 accepts the right of Christians to “serve as princes or
judges, render decisions and pass sentence according to imperial
and other existing laws, punish evil-doers with the sword, engage in
just wars, serve as soldiers . . . ” (emphasis added).

3. Other Christian traditions emphasize other portions of
Scripture and so come to different conclusions regarding the death
penalty, -Nevertheless, nearly all Christians agree that the basic
function of government, under God, is to preserve public order, to
foster justice, and to deter evildoing. As it werks to assure peace,
order, and tranquility, to safeguard justice and equity, and to promote
the general welfare, government protects the well-being both of
persons and of soriety as a whole.

4. Christians generally agree, too, that government must have the
power and the means to fulfill its basic functions. Thus they have
accorded to government powers over their purse, over their time and
energies, and perhaps even over their lives. For many centuries the
governing authorities have imposed the death penalty. The exercise of
this penalty was felt to be necessary to preserve public order, to foster
justice, and to deter evildoing. Whether capital punishment is still

14
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needed to achieve these governmental functions is a question under
vigorous debate today. It is a question which needs to be discussed
openly and objectively, in light of research data and the current
requirements of wise public policy.

5. A growing body of public opinion holds that the exercise of
capital punishment actually hinders the state from performing its
total God-given role with justice and equity. Voices for this viewpoint
argue that the state should abolish capital punishment because:

a) Errors and miscarriages of justice are impossible to correct
once the sentence has been executed.

b) The penalty typically is administered with a double standard
of justice, weighing more heavily against nonwhite than white,
poor than rich, uneducated than educated.

c) The interests of society require not vengeance and punishment
but protection of the innocent and correction and rehabilitation
of the offender.

d) The fear of capital punishment has no proven value as a deter-
rent to criminal behavior.

¢) Humanity, compassion, and reconciliation are stronger values
for the state to symbolize than are the inhumanity, retaliation,
and rejection which capital punishment expresses,

6.. There is much merit in many of these criticisms. Capital
punishment often has been administered unjustly, with racism,
prejudice, hostility, and vengeance. The logic by which the death
penalty was decreed for certain offenses was not always clear. Manda-
tory punishmerits for specific deeds cannot take into account the cir-
cumstances under which the deeds were done, nor how the person
feit about what he had done, The threat of capital punishment is far
less a deterrent than js the realization that a person’s offense surely
will be detected and that he will quickly be brought to trial.

7. Nevertheless, is it wise or necessary for the state totally to give
up its power to put persons to death? How does a society protect itself
and its members against persons who repeatedly in their deeds prove
their hate, their hostility, and their rejection of those basic values
~hich protect persons and society? May there be some acts which are
so evil and so destructive that the person guilty of committing them
must expect to forfeit his life? If a government totally gives up
the power of the sword daes it perhaps weaken its ability to govern in
crisis situations? If government is felt to be easy on malefactors, will
its citizens begin to take private vengeance? Should not good law
provide for mercy, as an element of love and justice?

8. Whichever way the courts decide on capital punishment,

15
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vigorous and intensive efforts should be directed to the deeper issues
of crime and corrections. These efforts should be addressed to: (1)
careful reconsideration and redefinition of crime so as to protect the
poor, the uninformed, and the powerless against those who use the
law and its power legally to exploit, to victimize, and to impoverish; (2)
the improvement of the total system of criminal justice; (3) the
development of more effective methods of law enforcement; (4) quick
identification, early apprehension, and swift prosecution of offenders
against law, order and justice; (5) the correction of conditions which
contribute to crime; and (6) the search for and use of a variety of more
effective ways of dealing with persons who commit hostile acts against
persons and society. We urge the members of The American Lutheran
Church to use their influence to bring about such salutary efforts
to attack the roots of crime and to improve the handling of those
found guilty of harming persons or society.

9. As Lutherans living in the final decades of the twentieth
century we affirm our theological heritage which accords to the state
the right to impose the death penalty. We know, however, that many
Lutherans believe that the death penalty no longer should be exer-
cised, We, therefore, welcome the debate as to whether, and under
what sorts of circumstances, the state must exercise this power. We
encourage members of The American Lutheran Church to join in
this debate. They should listen.carefully to the arguments offered,
and should test the validity of these arguments against research data,
tradition and practice, and common sense. The words of Amos are as
true for us as for his generation, “Hate evil, and love good, and
establish justice in the gate” (Amos 5:15). Much is at stake, alike for
persons and for society, in the course of action which American
public policy will take on the issue of capital punishment.

The American Lutheran Church
422 South Fifth Street
Minneapolis, Minnesota 55415
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Lutheran Charch in America

Statement on Capital Punishment

Adopted by the Third Biennial Convention, Kansas City, Missouri,
June 21-29, 1966

Within recent years, there has been throughout North America
a marked increase in the intensity of debate on the question of abolish-
ing the death penalty. This situation has been accompanied by the
actual abolition of capital punishment in ten states and two dependen-
cies of the United States, qualified abolition in three states, and in six
states a cessation in the use of the death penalty since 1955. Although
the issue of abolition has been widely debated in Canada in recent
years, a free vote in Parliament on April 5, 1966, failed to end the
legality of the death sentence, However, during the last two years or
more, death sentences in Canada have been consistently commuted.

These developments have been accompanied by increased
attention to ihe social and psychological causes of crime, the
search for improved methods of crime prevention and law enforce-
ment, efforis at revising the penal code and judicial process, and
pressure for more adequate methods in the rehabilitation of coinvicted
criminals. There has been a concurrent concern for persons who,
because of ethnic or economic status, are seriously hampered in
defending themselves in criminal proceedings. It has been increasingly
recognized that the socially disadvantaged are forced to bear a double
burden: intolerable conditions of life which render them especially
vulnerable to forces that incite to crime and the denial of equal justice
through adequate defense.

In seeking to make a responsible judgment on the question of
capital punishmen, the following considerations must be taken inio
account;

1. The Right of the State to Take Life

The biblical and confessional witness asserts that the state is
responsible under God for the protection of its citizens and the
maintenance of justice and public order. For the exercise of its
mandate, the state has been entrusted by God with the power to
take human life when the failure to do so constitutes a clear
danger to the civil community. The possession of this power is
not, however, to. be interpreted as a command from God that
death shall necessarily be employed in punishment for crime.

17
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On the other hand, a decision on the part of civil government to
abolish the death penalty is not to be construed as a repudiation
of the inherent power of the state to take life in the exercise of its
divine mandate.

2. Human Rights and Equality Before the Law

The state is commanded by God to wield its power for the sake
of freedom, order and justice. The employment of the death
penalty at present is a clear misuse of this mandate because (a) it
falls disproportionately upon those least able to defend them-
selves, (b) it makes irrevocable any miscarriage of justice, and
(c) it ends the possibility of restoring the convicted person to
effective and productive citizenship.

3. The Invalidity of the Deterrence Theory

Insights from both criminal psycholagy and the social causes of

crime indicate the impossibility ‘of demonstrating a deterrent
value in capital punishinent. Contemporary studies sliow no pro-
nounced difference in the rate of murders and other crime of
violence between states in the United States which impose capital
punishment and those bordering on thiem which do not.

In light of the above considerations, the Lutheran Church in
America:

urges the abolition of capital punishment

urges the members of its congregations in those places where capital
punishment is still a legal penalty to encourage their legislatures to
abolish it;

urges citizens everywhere to work with persistence for the improve-
ment of the total system of criminal justice, concerning themselves
with adequate appropriations, the improved administration of courts
and sentencing practices, adequate probation and parole resources,
better penal and correctional institutions, and intensified study of
delinquency and crime;

urges the continued development of a massive assault on those social
conditions which breed hostility toward society and disrespect for the
law,

Adopted by the Sixth Biennial Convention, Dallas, Texas, June 39-
July 6, 1972
In keeping with the social statement, “Capital Punishment,”

adopted in 1966, the church should work for abolition of capital
punishment of oppose its reinstatement where it has been suspended.

18
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Canada Section =~ .

Resolution on Capital Punishment
Adopted June, 1965

Resolutions;

Resoived, That Lutheran Church in America - Canada Section
express to the Government of Canada its view that capital punishment
ought to be abolished

and,

That Lutheran Church in America - Canada Section request
the Synods to call upon their congregations and their members and
their fellow citizens to work toward and support improved treatment
facilities in our correctional institutions, additional facilities for
those on probation and parole, and those preventive efforts that help
reduce the incidence of deliniquency and crime.

Lutheran Church in America
231 Madison Avenue
New York, New York 10016
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Mennonité General Conference

Statement on Capital Punishment
Adopted August, 1965, Kidren, Ohio

In view of the prophetic commission given to the church as set
forth in two recent statements of Mennonite General Conference,
A Declaration of Christian Faith and Commitment with Respect to
Peace, War, and Nonresistance (1951), and The Christian Witness to
the State (1961); in view of the sanctity of human life; and in view of
our redemptive concern for the offender, be it

RESOLVED That we appeal to the parliament of the Dominion
of Canada and to the federal and state governments of the United
States, to discontinue the use of the death penalty and that we refer to
our conferences and congregations for study and discussion of the
paper, “A Christian Declaration on Capital Punishment,” as pre-
pared by the Peace Problems Committee.

In view of our responsibility as ministers of reconciliation, be it
further

RESOLVED That we confess that we have not adequately ful-
filled our obligation to the offender nor for the reduction of crime in
our society. We need to be more faithful in bringing a Christian
witness to persons in prison and in laboring for the reform of prison
procedures, for the rehabilitation of released prisoners and for the
correction of spiritual, economic, and social conditions which contri-
bute to the making of juvenile offenders and to the spread of crime,

We pray that in our brotherhood the Spirit may deepen each
member’s conviction and understanding of his obligation to indi-
vidual criminal offenders, to the government under which he lives, and
to Christ. And we pray that God may grant us wisdom, vision, and
courage that as a brotherhood we may engage in this ministry as the
Holy Spirit gives us direction.

Mennonite Central Committee )

21 South 12th Street
Akron, Ohio 17501 /
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" National Coun_cnl of Churches of Chrlst in

the U.S.A. .

A Resolution on the Death Penalty
Adopted by the Governing Board, October 8, 1976

For nearly ten years there has been no execution in the United
States. Appeals of death sentences have been taken to the Supreme
Court, asking it to declare such sentences unconstitutional as “crue}
and unusual punishment.” As the moratorium has lengthened, so has

. the roll of those awaiting the outcome on *death row,” not knowing
shether they are finally to live or die and, if to die, when, There are
more than 600 of them, of which over 60% are black, brown or red,
and nearly all of them are poor, suggesting that the ultimate sanction
continues to fall more heavily on minorities and those who cannot
afford extensive lepal defense.

The Supreme Court of the United States has at last ruled that the
death penalty is not unconstitutional (Gregg v. Georgia, decided July
2, 1976), and may be justified as an expression of the outrage of society
at particularly heinous crimes. Legislators have hastened to enact new
statutes to legitimize the reinstatement of capital punishment. It seems
only a question of time until some state will execute one of its citizens,
break the moratorium, and open an avalanche of legal slaughter.

Most of the churches of the National Council.of Churches have
opposed the death penalty for years, and in 1968 the General Board of
the NCCC adopted a policy statement entitled “Abolition of the Death
Pefialty.” Yet the churches have not been articulate about this issue
over the past few years, when they could have been helping their
members to understand the moral and religious issues at stake,
Instead, many church people have been drawn into the agitation for
reinstatement of the death penalty.

The Governing Board of the National Council of Churches:

1) Reasserts the conviction expressed in the policy statement
of 1968 that the death penalty is wrong and opposes its
reinstatement;

2)- Urges the churches to redouble their efforts in this cause to
make up for lost time;

3) Directs that the NCCC become a member of the newly-
formed National Coalition Against The Death Penaity, and

21
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5)

6)

7

8)
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that its $1,000 membership subscription be paid from the
Priority Implementation Fund;

Calls upon the member denominations to provide the funds
necessary for the Division of Church and Society to organize
effective ecumenical action against the resumption of

" executions;

Encourages contributions by denominations and individuals
to the NAACP Legal Defense Fund, which has been spear-
heading legal action against the death penalty;

Urges the enlistment of volunteer lawyers to assist persons
facing execution;

Pledges that the staff of the NCCC will initiate contacts with
state councils of churches in strategic states to mobilize
church people and others to resist the re-enactment and'
implementation of death-penalty statutes;

Urges the churches to put their policies opposing death
penalty into more efféctive action, especially through their
own congregations and judicatories;

Commits the NCCC to join with others in seeking clemency

for those sentenced to die, when all remedies at law have been
exhausted;

10) Calls church people to a day of protest and mourning when-

ever and wherever an execution may be scheduled, especially
the first one,

Abolition of the Death Penalty

Adopted by the General Board, September 13, 1968

22

In support of current movements to abolish the death penalty,
the National Council of Churches hereby declares its opposition to
capital punishment. In so doing, it finds itseif in substantial agreement
with a number of member denominations which  have already
expressed opposition to the death penalty.

Reasons for taking this position include the following:
1) The belief in the worth of human life and the dignity of human

personality as gifts of God;

2) A preference for rehabilitation rather than retribution in the

treatment of offenders;

3) Reluctance to assume the responsibility of arbitrarily termi-
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nating the life of a fellow-being solely because there has been
a transgression of law;

4) Serious guestion that the death penalty serves as a deterrent
to crime, evidenced by the fact that the homicide rate has not
increased disproportionately in those states where capital
purnishment has been abolished;

5) The conviction that institutionalized disregard for the
sanctity of human life contributes to the brutalization of
society;

6) The possibility of errors in judgment and the irreversibility
of the penalty which makes impossible any restitution to one
who has been wrongfully executed;

7) Evidence that economically poor defendants, particularly
members of racial minorities, are more likely to be executed
than others because they cannot afford exhaustive legal
defense;

8) The belief that not only the severity of the penalty but also
its increasing infrequency and the ordinarily long delay. be-
tween sentence and execution subject the condemned person
to cruel, unnecessary and unusual punishment;

9} The belicf that the protection of society is served as well by
measures of restraint and rehabilitation, and that society may
actually benefit from the contribution of the rehabilitated
offender;

10) Our Christian commitment to seek the redemption and recon-
ciliation of the wrong-doer, which are frustrated by his
execution,

Seventy-five nations of the world and thirteen states of the United
States. have abolished the death penalty with no evident detriment
to social order. It is our judgment that the remaining jurisdictions
should move in the same humane direction.

In view of the foregoing, the National Council of Churches urges
abolition of the death penalty under federal and state lawin the United
‘ates, and urges member denominations and state and local councils
of churches actively to promote the necessary legislation to secure this
end, particularly in the thirty-seven states which have not yet elimi-
nated capital punishment.

National Council of Churches of Christ in the U.S.A. . -
475 Riverside Drive

New York, New York 10027 u
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Reformed Church in America

- Resolution on Capital Punishment
General Synod, 1965

The Christian Action Comimission hereby recommends that the
General Synod of the Reformed Church in America adopt a resolution
opposing the retention of capital punishment as an instrument of
justice within our several states.

In presenting this recommendation, we offer the following
reasons to substantiate our position: )

" 1) Capital punishment is incompatible with the spirit of Christ
and the ethic of love, Although Christ is not the premise for the
actions of the state, He is the premise from which the Church speaks
to the state. In the light of Christ, the Church is hard-put to
justify the continued use of the death penalty. As Christians we are
confronted with the necessity of making the principle of love the
motivating factor in our relationships with other men. The law of love
does not negate justice, nor does it indulge in sentimental softness
toward the wrongdoer. But it does nullify the motives of vengeance
&nd retribution by forcing us to think in terms of redemption, rehabil-
itation and reclamation. The application of the death sentence puts
an offending person outside the pale of human help or hope. The cold
demands of abstract justice may be met, but the warm concern of love
for the person is completely denied. The death penalty is a total giving
up of the sinner. It cuts him off from all opportunity to face himself
and kis sin; it i5 a foreclosure on repentance and possible redemption.
The Christ who refused to endorse the stoning of the woman taken in
adultery would have us speak to the word of compassion, not
vengeance,

2) Capital punishiment is of doubtful value as a deterrent. One of
the primary arguments for capital punishment rests on its supposed
value of curbing homicidal tendencies and curtailing capital crimes.,
Practically all available documentation fails to substantiate this
argument. Those states and nations which have abolished the death
penalty have had no increase in the rates of homicide; indeed, many
studies indicate decreases. It is of some significance to read that in
England, when pocket-picking was a capital crime, the pick-pockets
attended the public executions to ply theirtrades, Fear #f punishment
even of the most severe sort, has not been an effective restraint. One
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reason for this is that many of those bent on a particular crime, work
under the illusion that they are clever enough to get away with it.

But beyond this is the fact that most capital crimes are crimes of
passion, committed in moments of anger or jealousy, with no thought
or regard for the consequences. The Minority Report of the New
Jersey Commission to study capital punishment states: “As a matter of
fact, the nature and frequency of murder has no éonnection with
the death penalty, but is dependent on social, political and economic
conditions, and the character of populations.”

3) Capital punishment results in inequities in application. The
actual -application of the death penalty demonstrates that it is an
uneven and unfair instrument of justice. In no other area is the law

pplied as urevenly as with such obvious discrimination. A Com-
mittee of thie House of Representatives, Sixty-ninth Congress,
considered the following testimony; “As now applied, the death
penalty is nothing but an arbitrary discrimination against an
occasional victim. It cannot even be said that it is reserved as a
weapon of retributive justice for the most atrocious criminals. For itis
not necessarily the most guilty. who suffer it. Almost any criminal
with wealth or influence can escape it, but the poor and friendless
convict, without means or power to fight his case from court to court,
or to exert pressure upon the pardoning executive, is the one singled
out as a sacrifice to what is little more than tradition.” Although juries
do not consciously discriminate against the weak, their verdicts are
affected by inadequate legal counsel or publicapathy toward the out-
cast,

4) Capital punishment is a methed open to irremediable mistakes.

The attorney, Norman Redlich, advises those who endorse the death
penalty to remember the injunction: “Know ye that ye may be
mistaken,” And mistakes are made. The innocent are sometimes exe-
cuted. It is estimated that the wrong person is executed as high as
five percent of the time. A report on capital punishment by the
Presbyterian Church in the United States: *It is not unreasonable
to ascribe infallibility to judge, juryman, witnesses, counsel, law-
aforcement officers and other assistants?” . . . There are too many
variables, such as vagaries of memory, erroneors recognition; fallibil-
ity of experts, faulty summing up, shortcomings of legal aid, jurors,
rough police methods of obtaining evidence, sensational newspaper
coverage and biased public opinion. In consideration of these ali-
too-human elements, no decision upon a man’s life should be final.

5) Capital punishment ignores corporate and community guilt.
The death penalty presupposes the total guilt of thy offender, and
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-refuses to acknowledge society’s share of the blame. A society which
teaches vice through- permitting pornography, glorified crime and
violence through the entertainment industry, permits substandard
schooling and housing through segregation has a share in the making
of the offender. Emil Brunner reminds us that “In: every crime the
first chief criminal is society!” If expiation is to be made, then both
the criminal and society must make it. In an informal paper, the Rev.
Charles Wissink of New Brunswick Semmary writes, “How can both
be punished? The criminal can make expiation by enforced imprison-
ment and the loss of freedom, by submitting to forcible education until
rendered harmless. How does society offer expiation? By paying for
the tremendous eéxpenses incurred in the penal colonies under this
type of arrangement, and also by trying to stamp out all those ills
which contribute to the breeding of criminals, e.g., fighting unemploy-
ment, prejudice, injustice of any form, inequalities, anything which
provokes criminal intent in an individual.” But capital punishment
is too cheap and easy a way of absolving the guilty conscience of
mankind.

6) Capital punishment perpetuates the concepts of vengeance
and retaliation. A society which considers itself somewhat enlightened
should not resort to primitive and base instincts and methods. The
family of a victim may desire vengeance by seeing the criminal
executed. But it is not the function of society to satisfy such personal
vengeance. As an agency of society, the state should not become an
avenger for individuals; it should not presume the authority to
satisfy divine justice by vengeful methods. For the state to descend
to this level is to contribute to the brutalizing tone. of life.

7) Capital punishment ignores the entire concept of rehabili-
tation. The Christian faith should be concerned not with retribution,
but with redemption. Any method which closes the door to all
forgiveness, and to any hope of redemption, cannot stand the test of
our faith. The elimination of the death penalty would place a greater
burden upon the consciences and efforts of men. But it would open
the doors to hope, and it would direct energies toward the need of the
person.

In asking for a resolution against capital punishment, the
Christian Action Commission is not advocating that society abdicate
its need and right to deal with the offender. We fully recognize that
justice must be administered, the offender punished and society
protected. It is our contention, however, that capital punishment does
not serve the real requirements of justice within our social system,
Other methods are at the disposal of men in maintaining justice and
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in promoting security. Christians, guided by Biblical and humani-
tarian considerations, will continually speak against any system which
is unjust, and will explore all creative ways and means of dealing
with problems of crime in our social order.

In making the recommendation opposing capital punishment,
we are aware that this is but one of many problems connected with
the administration of justice in criminal affairs and that the elimi-
nation of capital punishment in itself although we hold it to be both
expedient and right, will not solve all problems related to crime in
society. We are troubled by the ignorance and indifference of the
public in these matters of vital and social ethical concern. We
recommend encouragement of forward looking study in all areas
vlated to criminology; support of all efforts to improve our penal
(nstitutions, crime prevention agencies and police Yrocedures;
provision of adequate staff and budget for prisons, parole boards
and similar institutions so that the possibilities for the rehabilitation
of convicted persons may be more fully realized, and persons who,
for the necessary safeguard of society, cannot presently be allowed
their freedom, may be more effectively recognized and their needs
provided for. :

Reformed Church in America
475 Riverside Drive, 18th Floor
New York, New York 10027
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United Church of Christ

Resolution on Capital Punishment
Overture to General Synod

Adopted, Eleventh General Synod, July 1-5, 1977

WHEREAS, The United Church of Christ in General Synod
Seven and General Synod Nine has declared its opposition to capital
punishment on religious, moral, ethical and practical grounds and

WHEREAS, the July 2, 1976 Supreme Court decision declaring
the death penalty to be a constitutional punishment under certain
conditions has ‘effectively halted the 10 year moratorium on
executions, and ' ;

WHEREAS, officially sanctionied execution has resumed, there
is an urgency for the United Church of Christ to take action to imple-
ment its previous declarations

BE IT THEREFORE RESOLVED, that the Eleventh General
Synod of the United Church of Christ instruct the Executive
Council to:

1. Develop strategies, coordinate the church’s witness against

capital punishment and provide the necessary funds;

2. Join, as a denomination, the National Coalition Against the

Death Penalty.

Statement on Capital Punishment
Actions of the Seventh General Synod — June 25 and July 2, 1969

WHEREAS the Committee for Racial Justice, the Council for
Christian Social Action, and the UCC Ministers for Racial and Social
Justice are unalterably opposed to capital punishment and cannot
remain silent regarding its continuance in our society, and

WHEREAS the human agencies of legal justice are fallible, and

WHEREAS we are concerned about the disproportionate
number of black and poor who occupy death row and, white or black,
are victims of an evil which decent people of our society have too lony
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endured and which v1olates categorically our Judeo Christian ethxc
and

WHEREAS this outdated and barbaric practice has been found
to discriminate on the basis of skin colorand economic condition, and

WHEREAS the last-minute stay of execution of 17-year-old
Marie Hill in the gas chamber of North Carolina reminds us that one
of the gross injustices in our judicial system is the retention of this
barbaric practice,

THEREFORE BE IT RESGLVED that the United Church of
Christ commit itself to join in a nationwide campaign for the abolition
of capital punishment and call upon other secu’lur and religious insti-
tutlons to join in a maximum effort forthe abol- mn of capital punish-
ment in the following:

a) Enlisting the support of Conferences and of other denomi-
nations and agencies and cooperating with existing efforts to abolish
capital punishment.

b) Developing legislative and other political ‘action for the
abolition of capital punishment.

c) Resisting efforts to reinstitute capital pumshment m ihose
states where it has been abolished.

d) Testing the consututxonahty of laws permiting capxtal
punishment,

) Making available and assisting in the raising of funds to pursue
the above.

(==]

United Church of Christ
297 Park Avenue, South U S

New York, New York ' 10010

.
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The United Methodist Church . 3

Resolution on Capital Punishment
Adopted by the 1976 General Conference, Portland, Oregon

There have been new calls for the use of the death penalty in the
United ‘States. Although there has been a moratorium on executions
for the past several years, a'rapidly rising rate of crime in the American
society has generated support for the use of the death penalty for
certain. serious crimes. It is now being asserted, as it was often in the
past, that capital punishment would deter criminals:and would protect
law abiding citizens,

The United Methodist Church is convinced that the rising crime
rate is largely an cutgrowth of unstable social conditions which stem
from an increasingly urbanized and mobile population, from a long
period of economic recession, from an unpopular and disruptive war,
a history of unequal opportunities for a large segment of the nation’s
citizenry and from inadequate diagnosis and treatment of criminal
behavior. The studies of the sacial causes of crime continue to give no
substantiation to the conclusion that capital punishment has a deter-
rent value,

The United Methodist Church is convinced that the nation’s
leaders should direct attention to the improvement of the total crimi-
nal justice system and to the elimination efthe social conditions which
breed. crime and cause disorder, rather than fostering a false confi-
dence in the effectiveness of the death penalty. The use of the death
penalty gives official sanction to a climate of violence.

The Unitéd Methodist Church declares its opposition to the re-
tention and use of capital punishment and urges its abolition.

Social Principles

(This statement is part of a larger section on crime and rehabilitation
printed in the Social Principles of the United Methodist Church.
1976) )

“...we oppose capital punishment and urge itselimination from
all criminal codes.”
Board of Church and Society .
of the United Methodist Church .
100 Maryland Avenue, NE
Washington, D.C. 20002
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Statement on Capital Punishment

+

Council of Bishops, November 19, 1976

The Bishops of the United Methodist :Church reaffirm the
position of the General Conference of the United Methodist Church
which asserts that the use of the death penalty gives official sanction
to. a ‘climate of violence. Any government undermines its moral
authority when it presumes upon the prerogatives of God by taking
human life in response to criminal deeds. The offense is compounded
when the frequently poor dnd relatively defenseless are those

iltimately penalized.

On the basis of the teachings of the Christian faith and the ideal
of equal treatment under the law which is an integral part of out
national heritage we appeal to the President, the President-elect, and
all of the governors to use their power to grant clemency to those
facing the death penalty.

Furthermore, we call upon all members and officials of the United
Methodist Church, lay and clergy, to petition the President, President-
elect, and others in authority to extend clemency to all persons facing
capital punishment.

We further urge all fellow Americans to lend their support to
clemency for those now facing the death penalty. As we draw to the
close of this Bicentennial year we urge the American people to partici-
pate in acts of reconciliation between victims of tragic crimes and
criminal offenders that we may share in the uncomparable experience
of forgiveness and underscore the meaning of the phrage: “One nation
under God.”

Council of Bishops

Secretary, Bishop James K. Mathews
100 Maryland Avenue, NE
Washington, D.C. 20002
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United Presbyterian Church in thé USA

Resolution on Capital Punishment

Whereas, the 17ist General Assembly (1959) declared “that
capital punishment cannot be condoned by an interpretation of the
Bible based upon the revelation of God’s love in Jesus Christ, that
as Christians we must seek redemption of evil doers and not their
death, and that the use of the death penalty tends to brutalize the
society that condones it.” and

Whereas, the power of the state to kill remains in conflict with
humane principles, and Christians in a representative democracy
cannot isolate themselves from corporate responsxbxhty, mc]udmg
responsibility for every execution, as well as for every victim; and

Believing that the resumption of executions can only degrade
and dehumanize all who participate in its process, that it is not’

necessary to.any legitimaie goal of the state, and that it is incompatible
with the basic principles of Christian faith and practice; and

Believing that a deep reverence for human life is the best security
of life and that a renewed belief and commitment to that precept can
lead us to more rational and effective ways of dealing with crime and
criminal offenders; and

Believing that the Christian communities of the nation are facing
an opportunity now Tor moral leadership in dealing with the issues and
problems of capital punishment;

Therefore, the 189th General Assembly (1977):

1. Calls upon judicatories and members of the United Presby-

terian Church to:

a) Work to prevent the execution of persons now under sentence:

of death and further use of the death penalty.
b) Work against attempts to reinstate the death penalty in state
and federal law, and where such laws exist, to work for their repeal;
c) Work for the improvement of the justice system to make less
radical means available for dealing with persons who are a serious
threat to themselves and to the safety and welfare of society.

2. Requests the agencies of the General Assembly 1o irplement
these recommendations through appropriate education and action
materials and strategies, including efforts to support the enlistment
of volunteer lawyers to assist persons facing execution, and including
participation in and support of ecumenical and coalition programs.
The United Presbyterian Church in the USA I
475 Riverside Drive ] N
New York, New York 10027
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Unitarian Universalist Association

Statement on Capital Punishment

Adopted by the Fifth General Assembly of the Unitarian Univeralist
Association, Hollywood, Florida on May 21, 1966

RESOLVED: That the Unitarian Universalist Association urges
the complete abolition of capital punishment in all United States and
Canadian jurisdictions; and

BE IT FURTHER RESOLVED, that the Unitarian Universalist
Association seeks to encourage the governors of the states and the
“anadian cabinet to pursue a policy of commuting death sentences

itil such time as capital punishment is abolished throughout the
United States and Canada.

BE IT FURTHER RESOLVED, that the Unitarian Universalist
Association urges its member churches and fellowships to work for
the formation of state councils affiliated with the American League
to Abolish Capital Punishment, or work with such state councils
where they already exist and to support the Canadian Society for the
Abolition of the Death Penalty.

Statement on Capital Punishment

Adopted at the Thirteenth General Assembly of the Unitarian
Universalist Association, New York City, June 26, 1974

WHEREAS: At this time, even though there has been no
execution in the United States for the past seven years, twenty-eight
states have already passed legislation seeking to re-establish capital
punishment, and

WHEREAS: The act of execution of the death penalty by govern-
ment sets an example of violence,

BE IT RESOLVED: That the 1974 General Assembly of the Uni-
tarian Universalist Association continues to oppose the death penalty
in the United States and Canada, and urges all Unitarian Universal-
ists and their local churches and fellowships to oppose any attempts
to restore or continue it in any form.

Unitarian Universalist Association
25 Beacon Street
Boston, Massachusetts 02108 ;
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. American Ethical Union

Resolution on Capital Punishment
' Adopted September 17, 1976

The American Ethical Union is unalterably opposed to capital
punishment, The willful taking of human life is cruel and inhuman
punishment and violates our belief in the intrinsic worth of every
human being, It is wholly unacceptable, whether imposed to prevent
repetition of a c¢rime by an individual, as a deterrent to others, or
as soeietal retribution.

The American Ethical Union therefore calls for the abolition o(‘

capital punishment. Where the death penalty now prevails, it urges
state legislatures to enact statutes abolishing it. States which do not

now impose capital punishment are strongly urged not to enact (or
reenact) enabling legislation.

Further, the American Ethical Union encourages its members ta
work toward these ends in. their own states.
American Ethical Union
2 West 64 Street
New York, New York 10023
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~Synagogue Council of America
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Statement on Capital Punishment
Adopted at the 66th Annual Meeting, May 6, 1972

WHEREAS capital punishment degradis and brutalizes fhe
society which practices it; and

WHEREAS those who seek to rotain the death penalty have
failed to establish its deterrent effect or to recognize the fallibility
of criminal justice institutions; and

WHEREAS capital punishment has too often been discrimi-

atory in its application and ‘is increasingly being rejected by
Avilized peoples throughout the world; and

WHEREAS we agree that the death penalty is cruel, unjust and
incompatible with the dignity and self respect of man:

NOW THEREFORE BE IT RESQLVED that the American
Jewish Committee be recorded as favoring the abolition of the
death penalty. 0
The American Jewish Committee
165 E. S6th Strect (l:' QC

New York, New York 10022

Statement on Capital Punishment

On September 9, 1971, the six constituent agencies of the
Synagogue Council submitted an amicus curige brief to the U.S.
Supreme Court asking the Court, in its consideration of four capital
punishment cases then before it, to abolish the death penalty.

The SCA had previousty filed similar friend-of-the-court briefs
the Supreme Court in 1969 and 1970,
The position taken by the SCA in those briefs is outlined below;

“All of the gamici are opposed as a matter of principle to the impo-
sition of the death penaity and support its abolition. Their position
is based on their judgment as to the demands of contemporary
American democratic standards, but also has its roots in ancient
Jewish tradition,”
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The brief pointed out that, contrary to the common view that
Jewish law (as an outgrowth of the Torah) favored capital punish-
ment, in reality the rabbis shunned the death penalty and almost
never resorted to it. It described the requirements for imposing the
death penalty in halacha: two eyewitnesses to the act who warned
the criminal of punishment for his action beforehand: a non-
unanimous Sanhedrin decision, etc. And it quoted the statement in
the Talmud that a Sanhedrin which 2xecuted a criminal once in seven
years (Rabbi Eliezer ben Azariah said one in seventy) was a “court of
destroyers.”

The SCA brief then dealt with the issues of the death penalty,
“cruel and unusual punishment,” and the effects of capital punish-
ment. It quoted numerous studies to indicate that the death penalt-
has no deterrent effect on potential criminals, and then stated th.
even if a deterrent effect could be demonstrated, that capital
punishment should st be unacceptable in current society:

“Those whu wrote and those who adopted the Eighth Amend-
ment undoubtedly shared the common assumption that punishment
was an effective deterrent of crime and that the more severe the.pun-
ishment the more effective it was likely to be as a deterrent. . . (But)
they made a deliberate judgment that even deterrence of homicidal
crimes may not be purchased at a price which violated what they
judged to be America’s standards of civilization and humanenpess.”

The brief also made an extensive case for the fact that the death
penalty had been, and inevitably would be, imposed disproportion-
ately on the poor and on racial minorities.

The only exception to the Synagogue Council’s blanket oppo-
sition to capital punishment which was mentioned in the brief was
that, in framing this policy, the agencies had not addressed themselves
to “international crimes such as genocide.”

Synagogue Council of America
1776 Massachusetts Avenue, NW
Washington, D.C. 20036
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Union of American Hebrew Congregations

Resolution on Capital Punishment

Unanimously adopted by the 45th Biennial General Assembly, Miami
Beach, Fla., Nov. 14-19, 1959 :

We believe it to be the task of the Jew to bring our great spiritual
and ethical heritage to bear.upon the moral problems of contemporary
society. One such problem, which challenges all who seek to apply
God’s will in the affairs of men, is the practice of capital punishment.
We believe that in the light of modern scientific knowledge and con-
cepts of hurnanity, the resort to or continuation of capital punishment

sther by a state or by the national government is no longer morally
justifiable.

We believe there is no crime for which the taking of human life by
society is justified, and that it is the obligation of society to evolve
other methods in dealing with crime. We pledge ourselves to join with
like-minded Americans in trying to prevent crime by removal of its
causes, and to foster modern methods of rehabilitation.

Union of American Hebrew Congregations
2027 Massachusetts Avenue, NW ‘
Washington, D.C. 20036
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Amnesty Intérnational
Declaration of Stockholm

December 11, 1977

The Stockholm Conference on the Abolition of the Death
Penalty, composed of more than 200 delegates and participants from
Asia, Africa, Europe, the Middle East, North and South America and
the Caribbean region,

RECALLS THAT:
— The death penalty is the ultimate cruel, inhuman and degrading
- punishment and violates the right to life,

CONSIDERS THAT

— The death penalty is frequently used as an instrument of repressxon
against opposition, racial, ‘ethnic, religious and underprivileged
groups,

— Execution is an act of violence, and violence tends to provoke
violence,

— The imposition and infliction of the death penalty is brutalizing
to all who are involved in the process,

—The death penalty has never been shown to have a special deterrent
effect,

~— The death penalty is increasingly taking the form of unexplained
disappearances, extra-judicial executions and political murders,

~ Execution is irrevocable arid can be inflicted on the innocent.

AFFIRMS THAT:

-— It is the duty of the state to protect the life of all persons within its
jurisdiction without exception,

— Executions for the purposes of political coercion, whether by
government agencies or others, are equally unacceptable,

—- Abolition of the death penzlty is imperative for the achievement
of declared international standards.

DECLARES:

— Its total and unconditional opposition to the death penalty,

— Its condemnation of all executions, in whatever form, committec
or condoned by governments,

— Its cemnmitment to work for the universal abolition of the death
penalty.

CALLS UPON:

— Non-governmental organizations, both national and international,
to work collectively and individually to provide public information
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materials directed towards the abolition of the death penalty,

—All governments to bring about the immediate and total abolition
of the death penalty.

— The United Nations unambiguously to declare that the death
penalty is contrary to. international law.

This statement is included because many of the participants in the
Stockholm Conference were representatives of religious bodies.

Amnesty International
10 South Hampton Street
London, WC 2E-7THF
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TESTIMONY OF HENRY SCHWARZSCHILD, DIRECTOR OF T

ITAL PUNISHMENT PROJECT OF THE AMERICAW CIVIL®LIBER-

TIES UNION :

Mr. Scawarzscrirp. Thank you,; Mr. Chairman.

I shall dwell in the first instance, with your permission, more on
the question that, it seems to me, confronts the subcommittee more
seriously than the technicalities of whether the draftmanship in this
bill conforms to recent Supreme Court holdings—namely, the ques-
tion of whether the death penalty is a desirable thing for this sub-
committee and this Congress to reenact into the Criminal Code.

Mr. Chairman, 6 months ago, in December 1977, the Mobel-Peace-
Prize-winning organization Amnesty International, at a conference
held in Stockholm, Sweden, with the unanimous endorsement of 200
delegates and participants from over 50 countries of Asia, Africa,
Europe, the Middle Kast, North and South America, and the Carib-
bean region, adopted a statement known as the Stockholm declaration
that I should like to enter into the record of this hearing and from
which X want to read to you only some operative paragraphs:

The Stockholm Conference on the Abolition of the Death Penalty...Recalls
That the denth penalty is the ultimate cruel, inhuman and degradivg punishment
and violates the right to life; * * %,

Affirms That it is the duty of the state to protect the life of all persons within
its jurisdiction without exception; * * * |

Declares its total and unconditional opposition to the death penaity (and)

Its condemnation of all executionsin whatever form committed or condoned by
governments, * ¥ * (and)

Callg upon * * * gll governments to bring about the immediate and total
abolition of the death penalty,

Mr. Chairman, the civilized nations of the Farth have long since
proceeded progressively to abolish capital punishment.

Moy, Hype. IExcuse me for a minute. I want to make sure I heard you
correctly. The civilized nations have abolished capital punishment?
By implication, this country is not civilized ?

Mr. Somwarzsceip. Mr. Hyde, my language was that the civilized
nations have proceeded progressively to abolish capital punishment.
1 do believe, In answer to the implication of your question, that the
maintenance and reinstitution of the death penalty in the United
States is, indeed, a sign of a less-than-fully humane and civilized:

Mox. Hype. Less than civilized ?

Mr. Scawarzscaiup, That’s right. »

Mr. Hype. OK. I just wanted to make sure I heard you right.

Mr, Scawarzscamp. You did.

Mr. Hype. Good.

Mr. ScawarzscriLp. None of the countries of western Furope except
France and Spain has used the death penalty in the last decade, and it
is'a great rarity in these two nations. In most of the European coun-
tries, capital punishment has been constitutionally abolished.

In Great Britain, it was abolished, except for treason, in 1971
Canada abolished it by act of Parliament in 1976. Even Israel, labor-
ing under the pressures of wars and hostile commando raids, retains it
only for the crime of genocide.
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Indeed, among the developed countries of the world, the United
States is in the company primarily of the Soviet Union and the
Republic of South Africa in maintaining, indeed, reinforcing, its use
of the death penalty as an ordinary component of the system of
criminal justice.

I say, Mr. Hyde, with your permission, that that, indeed, is not
terribly civilized company for this country to keep.

Mr. Hype. How about the aren Idi Amin is from. Do they have
capital punishment there? You didn’t mention that, and I wondered
about Uganda. : : )

Mr. Scawarzscmirp, I didn’t mention that, but I said the developed
and civilized countries of the world.

Mr. Hype. Excluding South A.frica ? ,

Mr. Scawarzsonizp. And I leave it to your judgment whether one
or another country is civilized.

I suspect if we took some of the acticns with which we are familiar
in the country of Uganda, indeed, we might ask very serious questions
about the degree of civilization.

Mr. Hype. Since we are into that in this discussion, is it your opinion
capital punishment is OK for genocide ?

Mr. ScewarzscHILD. No, we are opposed absolutely.

Mr. Hype. And to that extent Israel

Mr. Scawarzscmirp. I have said proceeding progressively.

Mr. Hypr. Proceeding progressively to abolish capital punishment
for genocide? ‘

Mr. Somwarzsorip, It has abolished it for every crime except geno-
cide. I think that is a long step in abolition. And if your subcommittee
would recommend this action to the Congress, it would be a mark of
civilization.

My, Hype. And insofar as Israel does not move to abolish capital
punishment for every crime as brutal and inhumane, to that extent is
not moving toward full civilization?

Mz, Scrwarzscrirp. That was not my feeling, but some of Israel’s
outstanding moral and political leaders, even as that statute was
adopted and even at the one single time when that country has applied
the death penalty—namely the Zichman case—voices were heard from
the moral and political leadership within Israel that the death penalty
should not apply. «

Mr. Hype. I take it, however, you feel abortion is a mark of extreme
civilization as your organization does. )

Mzr. Scmwarzscrrin. Mr. Hyde, I am not competent to deal with
that at tlie moment. I think the questions are not by any means entirely
analogous. '

Mr. Hype. I thought Lheard you say “the right to life.”

Myr. Scawarzscrirp, And I will deal with that issue at any appro-
priate time if the chairman would give me leave to discuss that.

Mzr. Hype. Forgive my interruptions. Continue.

Mr. ScawarzscHILD. That’s perfectly all right. .

My distinguished colleague Prof. Hugo Adam Bedau will deal with
many of the central issues underlying enlightened and concerned
~ opposition to the death penalty. You know the clessic arguments
about the merits of the death penalty: Tt is dubious and unproved
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value as a deterrent to violent crime ; The arbitrariness and mistakeg/n-
evitable in any system of justice instituted and administered byAalli-
ble human beings; the persistent and ineradicable discrimin
grounds of race, class, and sex in its administration in our country’s
history—including the present time; the degrading and hurtful im-
pulse toward retribution and revenge that it expresses; the barbarous-
ness of its process—whether by burning at the stake, by hanging from
the gallows, by frying in the electric chair, by suffocating in the gas
chamber, by shooting at the hand of a firing squad, or by lethal
injection with a echnology designed to heal and save lives rather than
to kill people; and even the deeply distorting and costly effect the
death penalty has upon the administration of the courts, upon law en-
forcement, and upon the penal institutions of the country.

Let me, therefore, concentrate my remarks upon a few selected issues
about which much unclarity exists in the public mind, in the media, and
even in many legislative chambers. .

I want to discuss these issues in the context of the evident support
of public opinion for the reintroduction of capital punishment in the
country. Let me be candid about that.

For the past few years, public opinion polls, whether national or
regional, have tended to reflect a substantial majority of the American
people affirming their support for the death penalty, to the level of be-
tween 65 percent and 75 percent—enough to make many an elected
official surrender his or her religious or moral prineiples against capi-
tal punishment. '

As little as 20 years ago, the polls reflected almost precisely the
opposite distribution of views in the country. It is not hard, however,
to infer what has turned the American people back toward support of
so atavistic and demonstrably useless a criminal sanction.

The causes are: (a) the rising rates of violent crime in the past two
decades, (b) the increasing panic about the rising crime rate, together
with the justified, as well as sometimes exaggerated, fear for the safety
of lives and property, (c) the understandable reaction to a terrible
series of assassinations and attempted assassinations of our national
leaders and other prominent personalities, (d) the rise of international
terrorisin, including aircraft hijackings and the murder of prominent
political and business leaders as well as the random political killings
of innocent victims, (e) many years of the effective discontinuation of
capital punishment and the ensuing remoteness from actual experience
of its horrors, and finally (£) a largely subliminal, but sometimes al-
most articulated, racism that attributes most violent criminality to the
minority community, that knows quite well that the poor and the black
are most often the subjects of the death penalty, and that thinks that’s
just the way it ought to be.

‘What, then, are the rational answers to this series of partly under-
standable and partly quite impermissible misconceptions in the Ameri-
can public? :

It is true that violent crime has risen sharply in the past two decades,
but to begin with, it has been abundantly demonstrated by social re-
rearch that the avaliability of the death penalty has no effect what-
- soever upon the rate of violent crime; to the contrary, there is some

scientific evidence that death sentences imposed and carried out may,
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for peculiar reasons of social and psychic pathology, be an incentive
to further acts of violence in the country. -

Furthermore, while the rates of most major, violent felonies have
been rising—most probably by reason of increased urbanization, social
mobility, economic distress, and the like—the rate of non-negligent
homicide has been rising at a rate slower than that of the other major
felonies, and non-negligent homicide is, of course, the only erime for
which the death penalty has been declared constiutionally permissible
by the Supreme Court.

The crisis in violent crime, such as it is, has therefore been least
acute in the area of homicide, Indeed, in the past 3 years, the murder
rate in this country has actually been declining.

Third, there is the appalling number of about 20,000 non-negligent
homicides in this country per year. But we would have to return to the
condition of the mid-1950’s to execute as many as 100 persons per year,
and even that would constitute only 1in every 200 murderers.

In other words, we have always picked quite arbitrarily a tiny
handful of people among those convicted of murder to be executed,
not those who have committed the most heinous, the most revolting,
the most destructive murders, but always the poor, the black, the
friendless, the life’s losers, those without competent, private attorneys,
the illiterate, those despised or ignored by the community for reasons
having nothing to do with their crime,

Of all murderers 9914 percent were never executed. And the deter-
rent value, which very likely does not exist at all in any case, is reduced
to invisibility by the overwhelming likelihood that one will not be
caught, or not be prosecuted, or not be tried on a capital charge,
or not be convicted, or net be sentenced to death, or have the con-
viction or the sentence reversed on appeal, or have one’s sentence
commuted.

And if we took the other course and eliminated those high chances
of not being executed, but rather carried out the death penalty for
every murder, then we should be executing 400 persons per week,
every week of the month, every month of the year. And that, Mr.
Chairman, should strike even the most ardent supporters of the death
penalty as a bloodbath, not as a civilized system of criminal justice.

On the second point, assassinations and terrorisms are well known
to be underterrable by the threat of the death penalty. They are acts
of political desperation or political insanity, always committed by
people who are at least willing, if indeed not eager, tc be martyrs to
their cause. Nor would executing terrorists be a preventive against -
the subsequent. taking of hostages for the purpose of setting political
assassins or terrorists free. . o

Because there would, of course, be a considerable interval of time
between arrest and execution, at least for the purpose of trial and
the accompanying processes of law, and during that time, their fellow
activitists, fellow terrorists, would have a far more urgent incentive
for taking hostages, since not only the freedom, but the very lives
of their arrested and sentenced colleagues would be at stake.

Let me only respectfully add that distinguished fellow citizens of
ours who have suffered terrible sadness in their lives at the hands
of assassing, such as Senator Bdward Kennedy and Ms. Coretta King,
are committe opponents of the death penalty.
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On the issue of the long moratorium and an unfamiliarity of jhe
community as to what the issues are, there lias been only one efecu-
tion in the United States since 1967—that of Gary Mark Gilflore—
by a volunteer firing squad in Utah on January 17, 1977, Gfimore’s
execution troubled the public conscience less than it might have other-
wise because of his own determination to die.

The public and perhaps the legislators of our States and in the
Congress, have forgotten in a decade that was virtually without
executions, what sort of demoralizing and brutalizing spectacle execu-
* tions are. There are now enough people on death row in the country
to stage one execution each and every single day for more than a
year, to say nothing of the other people who are liable to be sentenced
to death during that same period.

‘We will again know the details of men crazed with fear, screaming
like wounded animals, being dragged from the cell, against their des-
perate resistance, strapped into the electric chair, voiding their bowels
and bladder, being burned alive, almost breaking the restraints from
the impact of the high voltage, with their eyeballs popping out of their
sockets, the smell of their burning flesh in the nostrils of the witnesses.

Mr. Hype. Mr. Chairman, may I ask the witness a question?

Mz, ScrwarzscHILD, By all means, '

"Mr. Hype. Do you have any recordings of the screams of the
victims of the Manson case? Do you know that & man named Speck
murdered seven nurses? What about their screams and their bleeding?
You are only talking about the murderers, the killers, and the brutal-
izers of innocent lives. You haven’t had a word to say about their
victims.

Mr. Scuwarzscup. No, sir, I am as conscious as you of the pain
and sufferings and the tragedy of those murders.

Mr. Hype. I didn't hear you speaking of that.

Mr. Scawarzscmp, We are not speaking of the murdered, but of
people convicted. That’s my task.

Mr. Hype. We are speaking of the expression of society’s outrage
of the ultimate crime which is the taking of innocent life brutally,
g{ld 1e,yes popping out and blood spilling, innocent blood, not guilty

ood. ’ :

Mzr. Scawarzscuirp. And you propose to.do the same thing to other
human beings. And I say to you, Mr. Hvde, it is we and not you, who
are concerned about the ghastliness of killing. Because you are willing
to have it done under law, and we are not willing to have it done
under any circumstances. _

Mr. Hyor. Let me ask you a question. You mentioned a moral
policy issue. Are you taking a moral stand on this issue ? :

Mr. ScawarzscaiLp. Of course, Tam. ‘

Mr. Hype, You are saying the posture, the. present posture, on be-
half of the American Civil Liberties Union—and I really swant this
written up—is on morality ? . o

Mr. Scuwarzscain. It is on morality and on constitutional law.

Mr. Hype. That is interesting because your agency is suing in New
York on the basis that those of us who think that the unborn is a
human life, is a moral position and, hence, in violation of the first
amendment. It is interesting to hear you use moral arguments on
behalf of murderers. I think that is fascinating,
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Mr, Scawarzscairp. Moral views, religious views; your familiarity
with our position on constitutional rights is less than complete.

Mz, Hyps. Then, you are citing all these religious groups here as a
purely make weight, not religious arguments on behalf of murderers?

Mr. Scawarzscaip. 1 am citing the support of the religious com-
munity in this country against the death penalty as evidence of the fact
there are morally concerned and broad spectra in our society that agree
with our position and not with yours.

Mz, Hype. Fine. Thank you.

Mr. Scawarzscairp. You're welcome.

These reports will go around the world, as did the reports of the
execution of Gary Mark Gilmore last year, and will not ennoble the
image of the United States of America as the defender of human rights
anc} decency in a world that has largely given up the death penalty as
archaic.

No one in this committee surely is guilty of the shoddiest of all im-
pulses toward eapital punishment—namely, the sense that white, mid-
dle-class people, irrespective of their crime, in fact hardly ever get
sentenced to death and in such an extremely rare case are virtuiﬁly
never executed.

You, Mr. Chairman and members, and T and probably everyone in
this hearing room are in fact absolutely immune, no matter what ghast-
ly crime we might commit, from the likelihood of being executed for
it. The penalty of death is imposed almost entirely upon members of
what the distinguished social psychologist Kenneth B. Clark has re-
ferred to as “the lower status elements of American society.”

Blacks have always constituted a dramatically disproportionate
number of persons executed in the United States, far beyond their
share of capital crimes. And even as we sit here today, they represent
half of the more than 500 persons on the death rows of our State
prisons.

: Indeed, not only the race of the criminal is directly proportional to
the likelihood of his being sentenced to death and executed, bul the
race of the victim of the crime aswell.

The large majority of criminal homicides are still disasters between
people who have some previous connection with each other, and mur-
der is therefore, still largely an intraracial event—that is, black on
black, or white on white. ;

Yet, while half the people under sentence of death right now are
black, showing egregious discrimination on the grounds of the race
of the murderer, about 85 percent of their victims were white.

In other words, it is far more likely to get the murderer into the
~electric chair or the gas chamber if he has killed a white person than
if he had killed a black person, quite irrespective of his own race.

I say “he” in this context for good reason. The death penalty is
also highly discriminatory on grounds of sex. Of the 380 death-row
inmates in the country today, only two are women. And even they are
far more likely objects of execution commutation of their death
sentences than their male counterparts.

In sum, the public is deeply uninformed about the real social facts
of the death penalty and is responding to the seemingly insoluble
problem of crime by a retreat to the hope that an even more severe
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criminal penalty will stem the tide of violence. But it will not.
do not know what will.

Judges and lawyers do not know, philosophers and criminolgists
don’t, not even civil libertarians or legislators know the ansyfer. It
any of us did, we would have long since accomplished our purpose
of reducing crime to the irreducible minimum.

But legislators are not, therefore, entitled to suborn illusory solu-
tions merely because they would garner widespread, though unin-
formed public approval, In order to signal to the electorate that they
are tough on crime. Capital punishment does not deal with crime in
any useful fashion, and, in tact, deludes the public into an entirely
false sense of greater security about that complex social problem.

The death penalty is a legislative way of avoiding, rather than
dealing with, the problem of crime, and the American public will
come to learn this very dramatically and tragically, if the Congress
should unwisely enact the bill before you today.

Two final words about public support for the death penalty.

There are strong indications that the public in great numbers,
answers in the aflirmative when asked whether they support capital
punishment because they want a death penalty Iaw on the books in the
hope that this threat will deter criminals from committing violen
crimes. : ‘

Many, perhaps most, of the people who support the enactment of
the death penalty, do not want executions and would be horrified at
being asked to sentence a living human being to a premeditated, cere-
monial, legally sanctioned killing.

They want deterrence, not electrocutions; prevention, not lethal
injections; safety, not firing squads. But a re-enactment by this Con-
gress of a Federal death penalty statute will give them at best only
electrocutions, or lethal injections, or firing squads, but neither de-
terrence, nor crime prevention,nor safety from violence.

Mr. Chairman, the question before the country and before the Con-
gress ultimately is whether it is the right of the State with premedita-
tion, with the long foreknowledge of the victim, under color of law,
in the name of all of us, with great ceremony, and to the approval ot
many angry people in our land, to kill a fellow citizen, a fellow
human being, to do that which we utterly condemn, which we utterly
abhor in him for having done?

Mr. Wicerns, Sir, hasn’t that question been independently answered ¢

Mr. ScawarzscaILD. Which question ? :

Mr. Wicerns. The one you just posed. You said, “The question
before the country is,” and you stated the proposition. But is it not a
iéxct thgat the power to do so has been definitively stated by the Supreme

ourt?
© Mr. Scuwarzscuirp. The Supreme Court has said that the Consti-
tution in its view makes the death penalty under certain procedures
and for certain crimes permissible, but it has neither said that this is
a compelling inference from the Constitution—you are certainly not
obligated to enact the death penalty statute—nor has it advised you
whether that is an advisable or useful thing for the society to have.

Mr. Wiceins. Indeed, I agree with all of those statements, but let
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usproceed from the proposition on which we agree, the power to do
so exists under the Constitution.

Mr. SCHARZSCHILD, Yes. -
&flir' XVIGGINS. As presently construed, given the proper procedures.
Al vight.

Ml".gSOHWA'RZSCHILD. What does the death penalty, afier all, say to
the American people and to our children? That killing is all right if
the right people do it, snd think they have a good enough reason for
doing his destructive deed. That is the rationale of every pathologi-
cal murderer walking the street. He thinks he is the right person to
do it, and has a goocf reason for doing his destructive deed. How can
a thoughtful and sensible person justify killing people who kill
people to teach them killing is wrong? How can you avert your eyes
from the obvious—that the death penalty, and that executions, in all
their bloody and terrible reality only aggravate the deplorable at-
mosphere of violence, the disrespect for life, the brutalization of our-
selves that we need to overcome ?

If the death penalty were shown, or even could be shown, to be
socially necessary or even useful, I would personally still have a deep
objection to it. But those who argue for ite re-enactment have not and
cannot meet the burden or proving its necessity or usefulness.

At the very least, before you kill & human being under law, do you
not have to be absolutely certain that you are doing the right thing?
But how can you be sure that the criminal justice system has worked
with absolute accuracy in designating this single person to be the
guilty one, that this single person is the one that should be killed,
that killing him is the absolutely right thing to do?

You cannot be sure because human judgment and human institutions
are demonstrably fallible. And you cannot kill & man when you are not
absolutely sure. You can—indeed, sometimes you must—make sure
that he is incapacitated from repeating his crime, &nd we can obviously
accomplish that by ways other than killing him.

And while there is fallibility there also—that is to say, in imprison-
ment—death is different. It is final, irreversible, barbarous, brutalizing
to all who come into acconnt with it. That. is a very hurtful model for
the United States to play in the world. It is a very hurtful model for a
democratic and free Government to play for its people.

Capital punishment, Mr. Chairman, has a long, dishonorable and
raeist history in our country.

I might just indicate, for example. that the State of South Carolina,
in the 50 years it used the electric chair, between 1912 and 1962, elec-
trocuted 238 men and 2 women of whom 195, or over 80 percent, were
black ; 45 out of that, I believe, were white.

Capital punishment fell increasingly into disuse in the middle
decades of this century. In the 1550’ the total number of executions fell
below 100 per year, by 1961 to under 50, by 1965 to under 10.

In 1967, we stopped executions altogether. The moratorium on ex-
ecutions lasted from June 2, 1967, until January 17, 1977, the date of
the execution by a Utah volunteer firing squad of Gary Mark Gilmore.
Tt was in effect imposed by the courts who were persuaded that no one
should actually go to his or her death at the hands of the executioner
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until the U.S, Supreme Court would have an opportunity to declar;
whether the death penalty was constitutional or not.

As Mr, Wiggins has observed, Mr. Chairman, the Supreme C
in the sequence of cases that the previous witness adumbrated fordyou,
has held that under certain conditions for certain erimes, it is constitu-
tionally permissible.

L2t me turn then, for a few concluding moments, to questions that
arise from H.E. 13360.

To begin with, as you yourselves are aware, the present bill specifies
no substantive crimes for which the death penalty may be imposed by
the procedures set forth in it. And the members of your subcommittee,
Mr. Chairnian, cannot know the appropriateness of the institution of
capital punishment for one crime or another in the Constitution of
merely a procedural revision in the Rules of Criminal Procedure.

For all anyone knows, these procedures desigined to conforin to the
principles 1aid down by the Supreme Court in 1ts recent decisions may
revive the death penalty for every offense in the United States Code,
whether or not that is useful, justified, or constitntionally permissible.

‘We have a series of concerns about the language of this bill which I
would like to refer to only very briefly. They are not very thoroughly
prepared because we only had the opportunity since Monday morning—
after this testimony was prepared—to examine the bill in detail. It
had not been available to us before then.

It seems to us, for example, that in rule 63 at page 4, in subsection
(b) (1), in which it is provided that the jury may recommend the im-
position of the sentence of death only if every member of a jury finds
beyond a reasonable doubt that the defendant intended that the life of
any person be taken and that any person did die as a divect result of the
offense-—that that still makes possilble the death sentence for a person
who may have had an intent to take a life, but that particular life was
not taken.

And it seems to us that the language, at least, ought to require the
specific intent of the defendant at bar to take the life that ulimately
was taken.

So the language, it seems to us, should read that the jury may recom-
mend the sentence of death if it finds beyond a reasonable doubt that
the defendant specifically intended that the life of the person killed
be taken and that that person did die as the direct result of the offense.

Otherwise, you may have a situation in which indeed some life was
taken or the defendant had the criminal intent to take a life, but the
life of that person that he intended to take was not taken, and someone
else took someone else’s life unrelated to this defandant’s actions in
the general context of that felony. And that would make the death
penalty then inappropriate. '

Tt seems to me in very likely violation of some of the language of
the Lockett * and Bell ? decisions that the Supreme Court handed down
2 weeks ago this past Monday.

Mr. Wiceins. You would, I take it, eliminate from the death penalty,
if we are to have one—I recognize your overall postition—all of the
felony murder situations in which a life may have been taken, but not
speci{icazlly intended to be taken by the defendant who risks the death
penalty?

146 Law Week 4981 (July 3, 1978).
246 Law Week 4995 (July 3, 1978),
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Mz, Sorwanzscuirp. Yes, siv. And there is language in the Zockett
lqi_cision which requires mens rea; that is, the criminal intent to take

ife.

Mz, Wicerns, But not in the majority opinion.

Mr. Souwarzscrip, Well, there really were only plurality opin-
ions, again, in that set of decisions, as there have been in the previous
Gregg * and Furman * decisions. So, as Ms. Lawton said to you, it is at
times very difficult to say precisely what the Supreme Court expects
legislators to do in order to conform procedures to its intent.

Yes, it seemns to us at the very least that the language of these rules
ought to require that the defendant at bar intended to take the life
that was taken and took that life, rather than sparing the prosecution
the hurden of proving intent for the homicide and laying the ground
for the possibility that the death penalty may be imposed upon some-
i)nle who did not intend to take the life of the person that was actually
killed.

Mr. Wicerns. I certainly share many of your reservations about the
propriety of the death penalty being authorized at all, and at least in
some felony murder situations where it is now authorized. And I share
many of the misgivings stated by minority of the Court in Locket:
where the defendant in Lockett was with o woman, Thelieve.

Mr. ScawarzscHILD, Yes, she was Sandra Lockett.

Mr. Wigerns. Had the penalty imposed by reason of her peripheral
participation in the event rather than the divect taking of life.

Mr. ScawarzscHIrp. Yes.

Mr. Wigerns. I worry a bit if I yield to that temptation whether or
not in the kind of gross case that everybody recognizes, genocide,
whether we are going to get the official who largely was in charge of
it, ordered and directed the commission of mass erimes amounting to
genocide, did in fact become a personal participant to the extent of
taking the life.

I don’t know what the record was on Eichman, for example, in terms
of whether he in fact himself killed anyone. But I think it is hardly
beside the point as to whether he did if you subscribe to the notion that
the genocide is within the range of crimes of which the death penalty
might be appropriate.

Mr. Scawarzscrinp. Well, it happens I don’t, Mr. Wiggins, as you
probably know. At the same time, it is true, of course, that we are not
writing your bill to make genocide a criminal offense.

I suspect that that should be done by provisions other than changing
the Rules of Criminal Procedure.

I think there is a distinction to be made in the context of felony
murder between the trigger person and the non-trigger person. And
there are, of course, residual problems even if one grants that the trig-
ger person is more obviously someone upon whom a greater penalty
might appropriately fall than the mere participant of a felony in which
the death resulted without that person having been responsible for
the killing.

3 Gregg v. Georgia, 42R U8, 153 (1976),
& Furman v. Georgia, 408 U, S, 238 (1072).
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T agres there are distinctions which one needs to analyze, buiAve be-
lieve in none of them is the death penalty appropriate. But/the dis-
tinction you made is a significant and appropriate one,

‘We believe in rule 63(b) (3), there ought to be some standards of
weighing the proportional weight of the aggravating and mitigating
circumstances to be found. And it seems to us the jury ought to be at
least required to find the outweighing of the aggravating over the
mitigating circumstances beyond & reasonable doubt.

That is to say, there is no standard set foxth in this bill for the proc-
ess of the jury’s weighing such aggravating and such mitigating cir-
cumstances. It siiaply zays they shall determine which predominates
without giving them a standard by what the degree of predominance
needs to %e and does not give them a requirement for making that find-
ing beyond a reasonable doubt.

hose seem to me to be defects in the language of this bill.

In rule 64 on page 5, in the aggravating circumstances section of
these rules, we have difficulty in understanding in (a) (1) at page 5,
line 19 and the following, how a jury can find that the defendant has
been convicted of committing more than one offense against the United
States under circumstances that would permit a sentence of death.
These circumstances are so sophisticatedly defined here and the jury
would in effect have to relitigate those prior convietions in the light
of subsequent Supreme Court decisions on the substantive crimes for
which the death penalty may lie. Even assuming it was the sort of
crime for which the Supreme Court has said the death penalty may be
imposed, the jury would have to determine the circumstances that
would permit a sentence of death under these rules.

That would seem to us to require in effect a relitigation of the aggra-

vating and mitigating circumstances of that earlier case in the light
of a record which is not before them and in the light of testimony to
which they have no access.
. Mr. Wicerns, So that I understand the point you are making, which
js a valid one, if the defendant before the Court had been previously
convieted pre-Furman under a statute which would not survive pre-
Furman, even thongh that State provided for the death penalty, yoi:
would say he had not been convicited under circumstances which would
permit the sentence of death?

Mr. Scirwarzscuirp. Yes, sir. In fact, I might go further. Ther: are
really two subcategories of the problem.

This language does not make clear whethzr the offense of which he
had been previcusly convicted is punishable by the death penalty now
or was punishable by the death penalty then. That is to say: A pre-
Coker,* nonhomicidal rape for which the death penalty is now no
longer constitutionally permissible, but was then—is that a previous
offense against the United States of the sort that would permit the
penalty of death ? The language does not make that clear,

The requirement that the jury find that it was an offense against
the United States “under circumstances that would permit the sentence
of death,” seems to us to require the reconsideration in the licht of all
these proposed procedures af the circunstances of that earlier crime
for which he has been convicted to determine whether those were cir-

1 Joker v, Georgia, 433 V.S, 584 (1977).
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gumitances that would today permit the imposition of the sentence of
eath. ,

That seems to be & paradoxical and probably an intolerable and un-
meetable burden upon the jury.

Mr. Wigarns. But I recognize the point that you are making, and
perhaps it is in the nature of a technical objection that has merit, and
maybe we should deal with it. ' '

. But we shouldn’t lose sight of what we are doing here. We are talk-
ing about aggravating circumstances.

Mr. ScawarzscHILD, Yes, o

Mr. Wieerns. And I would think that the fact that a defendant now
befsre the court had been proven to have taken lives previously, what-
ever the penalty might be for that, is certainly fairly characterized as
an aggravating circumstance.

Mr. Scuwarzscairn. It is certainly something that the court is en-
titled to take into consideration in sentences, yes.

Mr. Wicorns. That’s all this deals with, It allows consideration of
that fact.

Mr. Scawarzscuiro. It seems to us at the very least, it phrases it
poorly and will give rise to considerable difficulty in jury consideration
of whether that particular previous Federal offense constitutes an
aggrevating circumstance within the meaning of these rules.

Anthat is the only point for the moment that T address myself to.

M., Manw. Would you comment on why it should be limited to
crimes against the United States? :

Mr, Scawarzscrmp. Mr, Chairman, with your permission, I would
rather not since I am, as you know, an opponent of the death penalty
in all conditions. I didn’t write this language, and T am not inclined
to make it wider,

We are concerned about being as meticulous as we can in providing
the greatest possible process for defendants.

‘We are concerned at page 6 also with respect to murder for hire,
either by the payor or payee, in sections (8) and (4) of the aggravated
circumstances elements, In section (4), page 6, line 3, where the lan-
guage is “The defendant paid another or promised another anything
of pecuniary value to commit the offense,” this might give rise to the
paradoxical situation where the payor who is here the defendant at
bar—not the person who committed the crime, but the person who paid
someone else to commit it—may have paid someone to commit the
mi.'_ti'mef, but the crime was committed by a third party unrelated to this
offense.

In other words, it seems to us the language might more carefully be
drafted to say that the defendant paid or promised anything of pe-
c%niary value to the perpetrator in order to induce him to commit the
offense.

In other words, we hava to establish the relationship between the
payment and the inducement to commit the ofiense by the perpetrator
rather than by someone else, which this language, it seems to us, leaves
open.

I£ T paid X to Ikall V. person V might come along and kill Y, and
still I am the person who paid someone to kill the person who was
ultimately killed, but did not induce that person to kill him. Someone
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else took it upon himself to do so. That seems to us simply a fault i
the logical analysis of the language here, not perhaps a very magbr
element of the problem. :

Section (5), which tracks some previous language in the Federal
Criminal Code and is perhaps a variant of Senator McClellan’s death
penalty bill on the Senate side, seems to us for all that to constitute a
fundamentally irrational way of determining whe constitutes a high
Government official and what sorts of person of what standing in the
Government by the very nature of their status constitute an aggravat-
ing offense for having been killed by the defendant.

Here, you have the President and the Vice President of the United
States or their successors or the elected-but-not-yet-seated officials,
and any Member of Congress. But it is not an aggravating offense to
kili the Chief Justice of the United States or a Member of the Supreme
Court or a Member of the Federal court of appeals or district courts
or Cabinet members or a whole variety of other distinguished men
and women i publie life. '

I am not suggesting that you ought to expand this list of who con-
stitutes high Government officials. There is no rational way of deciding

- that the status of the victim of a homicide inherently makes that homi-
cide a crime more egregious than another crime.

There is no list you can come up with that would satisfy the demands
of rationality and logic in the definition of aggravating circumstances.
If T were a Member of Congress, I might also include myself, as
you have done in the section, but it seems to me really ironic and un-
persuasive to cite only the President and Vice President and Members
of Congress. There are obviously a great many other officials in this
Government and in public and political life, to say nothing of private
iife, whose lives are before man and God as valuable as those listed

here.

Section 8 of this part of the aggravating circumstances on the top
of page 7 says, “The offense was committed by a person with a sub-
stantial record of prior convictions for serious assaultive offenses.”

That language is not limited to Federal offenses, but it does raise
serious questions of a different order. What “a substantial record” is
is obviously a very vague prescription. What “serious offenses” are, is
perhaps almost equally as vague. They might be a history of barroom
brawls which are not pleasant and perhaps ought not to go unpunished
but might not appropriately lay the foundation for the imposition of
the death penalty in this case.

The language is intended, one would guess, to include States’ con-
victions for serious offenses. Yet the definition of what constitutes a
serious cffense in the jurisdictions of the 50 States varies enormously;
defendants for such assaultive offenses, in many cases misdemeanors
under State law, did not have a right to have attorneys represent; them
until 1979, ;

This langnage strikes us as so vague as to open up a very dangerons
proclivity to cite any previous codviction for assaultive offenses as an
aggravating circumstance, giving rise to the death penalty for this
defendant.

The Supreme Court of (Georgia in a recent case has held langnage
very similar to this in the Geprgia law unconstitutional on grounds of
vagureness.

L]



83

Mr. Scawsrzscuiro. In rule 65 at page 7, the mitigating circum-
stances, subsection (2) at line 17, and perhaps also subsection (3) at
line 22, the omission of the influence of drugs and alcohol and great
emotional stress is very serious, Very commonly in criminal procedure
such matters de give rise at least to the inference of diminished cajpac-
ity and a kind of inner duress which ought %o contitute a mitigating
circumstance in a situation where the imposition of a life sentence or
the death penalty depends upon that finding.

Mr. Wicerns., Well, mitigating circumstances are open ended. We
might well just substitute (10) which says, “Any other circumstances,”
consistent with Lockeét and not undertake to specify any. ~

The omission of one is hardly fatal when it is clearly within the
power of the defendant to tender it. :

My, Scuwarzsciirp. It could, of course, be literally fatal, but aside
from that, these specifications of mitigating circumstances direct the
jury’s attention to certain elements in the defendant’s character and
history and the circumstances of the crime that they arve enjoined
specifically to take into account,

True, they are free to take into account other things which strike
them as being in mitigation. But so long as you are taking the trouble
to call the jury’s attention to certain specific aspects of that defen-
dant’s character and history it seems to us both orderly and appro-
priate to call their attention not only to a general diminished capacity
to appreciate the wrongfulness of his conduct or conform his conduct
to the requirements of law, but to specify some of the elements that
go into that.

One of the reasons for urging this one is that a finding of drug
addiction or alcoholism on the part of an offender or the influence of
alcohol upon the coramission of an act strikes somie juries as being a
mitigating and other juries as being an aggravating circumstance.

The intent clearly is to make mitigating circumstances relatively
broad and rational and to include, for the sake of orderliness and
rationality, things such as drug addiction, influence of alcohol, or
great emotional stress. ‘ _

Mr. Wiceins. The penalty trial envisioned by this amendment of
the rule, the jury will have to be instructed,.

Mr. ScHWARZSCHILD. Yes.

Mr, Wicains. And T suppose that a court on its own motion might
instruct the jury inthe language of the statute, but I think most likely,
the instructions on mitigation will track the evidence offered by the
defendant, and the instructions will be probably proposed by the
defendant. :

In other words, there will be no attention called to conduct by the
court in mitigation unless the evidence is there for the jury to consider.
Tf there is no drug in the case, for example, I doubt whether or not an
instruction relative to diminished capacity with regard te drugs would
have any bearing in the case. :

The only point T make, then, is you are talking about unduly calling
matters to the attention of the jury because they are listed hers. And 1
am not so sure the jury is going to have this statute or rule read to them,
but rather instructions will be read which arve fashioned and tailored
to the cvidence in the case of mitigation offered by the defendant.



Mr. ScHWARzsCHILD. Yes, sir, I would agree with that, but jfat
there may be ambiguous or unclear evidence of the use of alcohol b¥ the
defendant prior to the commission of the crime which would male it
appropriate, then, for the defense to request instructions and the court
to give instructions that one of the statutory specific mitigating circum-
stances that the jury is entitled to take into consideration is the influ- -
ence of alcohol upon the defendant in the commission of that felony.

With respect to the 10th mitigating circumstance here enumerated,
we have a good deal of difficulty with the Janguage of that very broad
and welcome mitigating circumstances now evidently required by the
Supreme Court in the light of the Lockess case. What we are talking
about here, after all, is what constitutes a mitigating offense at the
time of the sentencing hiearing, the time of the second stage proceeding
in this trial.

But to say that it shall constitute a mitigating offense—

Mr, Mawn. If you will wait a minute, the subcommittee has been
requested to permit coverage of the hearing by means of film. Pursu-
ant to rule V of the Committee Rules of Procedure, permission to do
so will be granted unless there is objection.

Is there objection?

‘Without objection, such coverage is permitted.

You may proceed.

Mr. ScawarzscHILD. At the stage at which these mitigating circum-
stances became relevant, it is after all impossible for the defense to
Iknow what will be deemed appropriate by the jury. The language of
this segment reads, “Any other circumstances deemed appropriate by
the jury.” There might be objestion, for example, from the prosecu-
tion, conceivably sustained by the court, that something submitted for
the consideration of the jury as a mitigating circumstance is not to be
properly received because it has not been deemed appropriate by the
jury. It cannot be known at that stage of the hearing what, the jury
will deent appropriate. ,

Mr. Wigains. Confusing evidence and weight to be attached to evi-
dence with the ultimate conclusion to be found by the finder of fact.

This in no way limits the defendant introduction of any evidence
which he deems to be relevant on the issue of mitigation, but the ulti-
mate determination by the jury is one made whether it is appropriate,

Indeed, the defendant can use that classic illustration that he is an
orphan by reason of a homicide against his parent.’

I wouldn’t attach much weight to that, but there is no limitation on
his right to introduce that as an argument in mitigation.

Mr. Scawarzscurip. 1 think that is clearly the intent of this
language. : ;

Mr. Wiaerns. Yes, _ - : :

Mr. ScEwARzscHILD. I merely want to submit that it may be puzzling
to defense counsel to introduce evidence in mitigation other than the
ones specified in sections (1) through (9) herein. A

When it comes to section (10), he is in effect expected to determine
ahead of time what may be considered appropriate by the jury. And
perhaps a rephrasing of this open ended mitigating circumstance
might correct that problem. : : '

You look as though I had not made myself clear. Perhaps I didn’t.
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_ If your counsel can review that, perhaps we could chat about that
and maybe he will see that point.

Mr. Wigeins., Factors which, if believed and accepted by the jury
under appropriate standard are mitigating circumstances. And No.
(10) is the catchall.-

Now, it in no way inhibits the right. of defendant’s counsel to intro-
duce evidence. I distingnish that from what may be accepted as true.

Mr. Scawarzscrmp. I understand that, Mr. Wiggins. Of course,
we welcome that intent and, indeed, I believe that the Lockett decision

-now requires that mitigating circumstances be as open ended as that.

Mr. Wieeins. Sure.

Mr. Scawarzscaicp. Finally, with respect to specific langnage, at
page 13 in your proposed amendment to the Federal Rules of Appel-
late Procedure, page 13, rule 49, line 12, subsection (e) :

The court of appeals shall §tate in writing the reasons for its disposition of
the review of the sentence and shall include in its decision a reference to those
similar cases which it took into consideration in determining whether the sent-
ence of death is excessive or disproportionate.

Aside from minor detail, I would suggest to you that a Court of Ap-
peals cannot know, until there is a fairly substantial record of other
capital cases built up, how it may compare similar cases with respect
to the excessiveness or disproportionateness of the sentence of death.
‘When it comes to its first review of a death penalty, what can it com-
pare that particular case with? One of the ways that can be facilitated
is the imposition of a moratorium for a period of time, 10 years,
years, or until a sufficient backlog of cases is built up so that the Court
of Appeals might have a pool of cases to compare against each other
with respect to excessiveness and proportionality.

I have here a good many other editorial and linguistic and to some
extent legal details which I think it might be inappropriate to trouble
with now. If you care to have me submit them in a memorandum to-you
subsequent to this hearing, I shall be glad to do.

Though let me conclude, Mr. Chairman, by saying that there are a
great many dispositive reasons why we believe that this subcommittee
and the House of Representatives should not adopt H.R. 138360. In
addition to the points made by other witnesses and the few matters I
have examined here this morning, we could deal in greater detail with
the arguments about the cost of lifetime incarceration as-against the
costs of maintaining the death penalty. We could speak at length about
the reasons why every major religious denomination and group in
America committedly opposes the death penalty, and why we believe
the death penalty is not useful and permissible in a humane, decent so-

ciety. , e
‘We therefore, call upon you; Mr. Chairman and Members, in the in-
terests of the good name of our country and in the cause of human de-.
cency to vote down this and other death penalty provisions and defeat
any attempt legally to reenact sanctioned killing into our already
troubled society.

Thank you, Mr. Chairman.

Lr. Manzy. Thank you. '
Mr. Wiggins, do you have a question?
Mr. Wieains. Just a few comments.
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* I never take exception to anyone who strongly holds a point of
and advocates even excessively sometimes. I think that is part g the
rules of the game. And we certainly have much experience here in the
House of Representatives with that.

I do think, however, personaliy, that your comments are excessive
in indicting this society, a society that tolerates death penalty under
any circumstances, as being motivated by a spirit of racism. But let’s
put that to one side. This is where we are at the moment.

The Federal code is replete with references to the penalty of death
s being an authorized sentence. This-committee didn’t enact that code,
but we are charged with responsibility of revising it. And the options
. would appear to be: '

1. To remove all reference to the death penalty to, in effect, accept
your position, and recommend that to the House and to the Congress.

That does not happen to represent, I think, the majority view of this
subcommittee. And I think it is fair to say it probably does not repre-
selnt the majority view of the Congress and would be a futile under-
taking.

A second alternative is to simply reenact and track existing law in
whieh the death penalty is mentioned, knowing fully it is an elusory
penalty because there are not in place constitutional procedures for the
imposition of that death penalty.

I think that is not an intellectually correct posture to take, especially
by a group of lawyers charged with responsibility of making recom-
- mendations for the code. If we accept as a given for the moment that
this Congress wishes to retain in the arsenal of weapons that it may
deploy for certain offenses the death penalty, then I think it is incum-
hent upon us.to see that that judgment is capable of implementation.

There has been, as you know, especially know, a revolution in the law
since Furman. It is still evolving. I don’t think we know the final
answer yet on some uestions given the kind of plurality of things—
for example, given the most recent expression in Lockett.

And because of that, we may not know precisely what to do. But
our effort here is insofar as we can track the law as we believe it to
exist and to give meaning to this conscious judgment on the part of
Congress that the death penalty should be retained.

Now, that is the task that we are doing. I recognize, and I can iden-
tify with your idea. that the best way to deal with this problem isto do
nothing and, therefore, leave on the books several elusory punishments.
But I for one don’t agree that that is intellectually honest.

‘We can take o position on whether there should be a death penalty,
and I personally for one am prepared to say that, yes, there should be,

but under the most narrow of ¢ircumstances maybe even far narrower
than the Supreme Court has enunciated; but I cannot at this moment
take the position that it should be withdrawn from the power of
government, ‘

I think I speak forall of the members of the committee, and I belicve
work, and your comments particularly with respect to efficiencies in
some of the provisions are very helpful. C

T think I speak for all of the members of the committee, and I believe
tl:~ Congress, that we have no intention to unleash a bloodbath in this
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country. And the experience of the last 10 or 15 years, I don’t think is
going to be significantly changed when jurors are confronted with
mitigating circumstances as they should be, which will hopefully deal
with some of the egregious historical circumstances that you cite in
your testimony, ~

Mr. Scrwarzscrrip, Mr, Wiggins, I do respect that, of course. And
we, therefore, devoted a significant amount of effort and even time this
morning to analyzing the specifics of this bill rather than merely in-
veighing against it. '

If my comments were excessive, this is due to the fact that we believe
the death penalty to be excessive. I am quite convinced of the honesty
and integrity of your assurance that you have not intention to unleash
a bloodbath. But T do submit to you, sir, that the model that the U.S.
Congress plays for 50 or more other jurisdictions of this country with
respect to what constitutes appropriate punishment is a very, very
important one. ‘

In fact, by and large, the death penalty has, of course, been a matter
of State law. Certainly executions have been incomparably more nu-
merous under State law than Federal law in our country. The role the
Congress plays in the reenactment of the death penalty is to a large
}(;xtlent only a model. And in the States it may indeed come to a blood-

ath. ' i

Before the Lockett decision, there were in excéss of 500 people under
sentence of death in this country. The LZockett decision and some other
accompanying decisions held unconstitutional the Qhio and sustained
the unconstitutionality of the Arizona, Pennsylvania, and part of the
New York State statutes. Now that number has been reduced to about
380 or so.

But there are people beine sentenced to death every month of the
year, And at some point executions may begin in far great numbers.
A substantial numher of executions may be in onr immediate future.
And as time after time someone is executed in this country, it will, in-
deed, appear to the world to be a sustained bloodbatl in this country.
: That does not make me happy, as I am sure it does not make you
happy. :

Mr?’WIGGINs. There is no doubt. when the court confronted squarely
eighth amendment issues in deciding it was within the power of gov-
ernment under any circumstances to take the life, it had to accept the
consequences of that decision that some lives would inevitably be tak-
en. And I think that is inevitable from that decision. ;

Far from the Federal Government being the model, we have literal-
1y done nothing post-Furman. whereas many, if nat. most, of the States

have undertaken a review of their death penalty statutes, and some
adopted the grossly irrational point of view of mandatory death sen-
tences which was brought-on by estrange argument, of peonle-protec-
tion argument, by some who really opposed the death penalty.

But we indeed might be writing a model statute. And if in fact we
do a good job, T hope it would be a model statute. But the truth is we
are reacting to State experiment more than we are taking the bit and
running with it here. We are looking at those statutes which have been
fashioned by State legislatures and which are sustained as our xaodei.
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Mr. Scawarzscutrp. You quite rightly say, that the U.S. Suppfme
Court must be conscious of the fact that, far more than merely wiiting
words on paper, they were, indeed, ultimately going to cause executions
to take place in this country.

I would remind you of precisely the same responsibility in your
hands: You are not writing abstract statutes but you are now decidin%
whether some feilow human being of ours is going to be put to deat
in our name at our hands.

Mr. Man~. Mr. Gudger?

My, Gupcer. Mr. Chairman, I think I will waive at this time.

Mr. Mawn. Mr. Hyde?

Mr, Hype. Thank you.

Mzr. Schwarzschild, T have been reading your excellent statement,
and I mean that because I am going te use this in another context. Quite
often, you showed great respect for life, And you talk about arrogat-
iﬁg God-like authority, who shall live and who shall die. And T like
that.

But I also note a strong citation of religious authority in your state-
ment. Let me read it to you.

“k ¥ * the virtually unanimous voices of the religious community of
nur land should guide your actions on this matter.” Do you mean that ?

Mr. Scawarzorp, Would you remind me, sir, on what page? ‘

Mr. Hype. I am sorry, they are not numbered.

Mzr. ScewarzscaiLp. They are under the staple. I apologize for
getting the staple in the wrong place. .

Mr. Hype. All right, let’s see 1f I can find it.

- Starting on the third line from the top, “the virtually unanimous
voices of the religious community of our land.” Then, you interject,
“our leading thinkers and social analysts, in unison with enlightened
opinion for hundreds, perhaps thousands, of years should guide your
actions on this matter.”

Now, my question is: Do you really mean that the virtually unani-
mous voices of the religions community of our land should guide our
actions on this matter ?

Mr. ScawarzscHiLp., The introductory phrase is, “In the absence
of a showing of social usefulness or necessity,” which seemn to us funda-
mental to any criminal sanction.

In the absence of these, or so long as you consider that matter un-
settled or unresolved, it seems to us appropriate to say that the re-
ligious community. social analysts, philosophers, criminologists, and
jurors, have for many decades, indeed for hundreds of years, argued
against the appropriateness of capital punishment.

Mr: Hype:A1rd weshouid Pay attentioll to tiie religious community s
views on thisissue ? That is my question..

Mr. Scawarzsourn. Yes, I think vou should.

Mcr. Hy¥pe. Good. Because that is what you have said.

Now. turning to page 13, so strongly do you feel that the view of
the religious community on this issue of human life, so strongly do
you feel that is important, that you say,and T quote:. :

~%¥e could speak at length about the reasons why every mejor religious denomi-

nation and group ir America, I think you mean, committedly opposes the death
penalty.
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Then, you go farther and say :

With your permission, I should like to give you and to enter into-the record of
this hearing a booklet entitled, *Capital Punishment: ¥What the Religious Com-
munity Says,” a compilation of the policy statements of all the major religious
bodies of the country, recently recompiled by the National Interreligious Task
Force on Criminal Justice * * *
et cetera, et cetera.

So you really strongly think that Members of Congress should pay
attention to what the religious community says on this issue. And I
assume on other issues, and be guided by it. Isn’t that your testimony ?

Mr. ScawarzscHILp. You do not expect me, Mr. Hyde, to be un-
aware of the entirely unrelated matter into which you are trying to
draw my comments here:

I suggest to you that the question of women’s right to abortion and
the attitude of the religious community is not entirely parallel to th
unanimity with which the religious community speaks to the issue of
the death penalty.

Neither the Supreme Court of the United States nor the Congress
nor the religious community is always necessarily right. In this in-
stance, we believe that the policy resolutions of the major denomina-
tional bodies in our society are well founded and are worthy of your
attention.

You are obviously empowered and entitled to ignore them, just as
we are entitled and empowered to disagree with them in other matters.

Mzr. Hypg. You know the point T am making ?

Mz, Sorwarzscutep. Yes, I do.

Mr. Hyoe. And in my humble opinion, you are danecing around it.
The point is you will cite religious authority when it is with you, but
you will say it is a violation of the separation of church and State
when it isn’t with you, And I would like the ACLU to make its mind

up.
' pDo we listen to religion or blot it out of our mind? Is it OXK in the
death penalty, but where abortion is concerned, we are hreeching the
wall? What is your position on that issue ?

Mr. Scewarzsoiip. Qur position is that the death penalty is in-
appropriate on constitutional grounds and moral grounds and legal
grounds.

Mr. Hype. And religious grounds?

Mr. ScewarzscHILD. The religious community agrees with our
judgement, agrees with the conclusion that we arrive at on the death
penalty.

Mr. Hype. That’s right.

Mr. ScawarzscHiLp, It is our position that the Congress is not em-

il

powered ander the Constitution, under the first amendment, to enact
laws merely in order to satisfy religious requirements.

Mr. Hype, But on questions of human life, on questions of life and
death, whether it is the death penalty or whether it is abortion, we are
entitled tolisten to and——

Mr. ScEwARzZSCHILD. Y ou are always entitled to listen to everybody.

_ Mr., Hyoe. Be guided by. OK, listen to the next part of my question.

Mr. ScawARrzscaILD. Y es, sir. o

Mr. Hype. And be influenced by. And would you urge this issue,
guided by the religious community, right : :



Mr. ScuwarzsoHILD, No, sir.

Mr. Hype. Oh,no?

Mr, ScmwarzscHirp, I think we merely request that you receivgour
judgment about the constitutionality and the social and legal appro-
priateniess of enacting the death penalty. We believe there is no stch
appropriateness and no such usefulness. It is entirely consistent that
the religious community agrees with us on that point; that we dis-
agree with some elements in the religious community on other matters
should not surprise you.

Mr. Hxypg. Sir, there is a fundamental question here, and you are
making a distinction between abortion and eapital punishment. And
I am saying to you the position your organization asserts in the dis-
trict court in Brooklyn is that a religious view of the nature of human
life is wrong, and it is a violation.

Well, sir, the language of your testimony is that the first of Govern-
ment is being used to impose a religious view of when life begins on a
secular society.

Mr, Scawarzscnirp, The religious community opposes murder. Do
you really believe the ACLU would come to you and say, “On those
grounds, you may not enact a State law against murder”?

No, siv, We say that the legislature is not entitled to enact merely
religious considerations into the criminal law. And that is not the case
in the opposition to the death penalty.

My, Hype. I say it is a fascinating commentary on the intellectual
honesty and consistency of the ACLU that you cite religious authori-
ty that you urge that we be guided by religious authority, when it
is with you on this issue, but it is contrary to the Constitution to be
guided by religious authority when it is against you on the issue.

I say that is a fascinating commentary on iniiizsigal honesty.

Mr. ScuwarzscHiLy., Well, sir, I regard the intellectual honesty of
the ACLU as highly as I do any member of this subcommittee.

I am not particularly a specialist in that aspect of our organiza-
tion’s affairs, but on the issue with which you are concerned, we
" say that the legislature is not entitled to enact merely religious
doctrine into the Criminal Ccde.

That is not the question before us with respect to the death penalty.
Here, we merely cite the religious community as being in support
of the constitutional and moral conclusions we arrive at.

Mr. Hype. We are entitled to listen to it, and you would say, “be
guided by it.” Isn’t that what you say in your statement on page 9¢

Myr. SCHWARZSCHILD. Yes.

Mr. Hype. Thank you.

T have no further questions.

Mr. Man~, Mr. Evans?

questions. .

I notice in this pamphlet that you have siven us—I wanted to f}nd
out if you agree with the statement contained on page 15, arguing
agninst the death penalty, that the fear of capital punishment has no
proven value as a deterrent to criminal behavior. D¢ you agree with
that statement ?

— " MT. EvANs. Yes, sit, Mr. Chairman, I would Iiks to ask a couple of

N

&
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Mr. ScrwaRrzscHILD, Sir, may I tr | me agai f
thatis? Paga1st , may I trouble you to tell me again where
. Mr, Evans. Page 15 of the Capital Punishment, arguments against
1t. What the religious communitygays. VB nELRS
palgal; Scirwarzscuirp. Page 15, The first paragraph is No. 5 on that

Mr. Evans. Yes. And one of the reasons listed against caiptal punish-
ment is the fear of capital punishment has no proven value as a
deterrent to criminal behavior.

Mr. SorwaRzscHiLp, Yes, sir. .

Mr. Byaxs. You are aware of cases in which a person kills another
person, is convicted, escapes from jail and kills sigain. Would you
agree that capital punishment is a deterrent t» that particular
individual?

Mr. Scrwarzscuir, Obviously, it has not been.

Mz, Evawns, If he were given capital punishment, then he would not
be at liberty to kill again, would he?

Mr. Scawarzsouip. With respect, Mr. Evans, I suggest to you in
the context of someone whom we have executed, the issue of deter-
rence becomes not only moot but a bit of sick humor. You have in-
capacitated Mr. Gilmore from committing anotlier murder, but you
have hardly deterred him.

Mr. Evans. But if the ACLU is so interested in human life, what
about these individuals that go on killing, and killing, and killing
ag:;@n? lz)o they have no justice? Is there no justice for these innocent
victims?

Mr. Scawarzsomirp. What has happened to them is an unspeak-
able tragedy and one which we abhor and condemn precisely as much
as you do. And the way to prevent that particular person irom com-
mitting the erime agaz, if he has the propensity and intent to do
that, is to confine him in a place where he can’t do that.

Mr. Evans. What about the situations where they escape from
places. We have no place on Earth—

Mr. Scawarzsoutrp. The only way to make sure someone you have
confined is not going to commit another murder is sentence every
criminal to death and execute every one of them. (

Mr. Evans, Well, there might be a deterrent in that. We haven’t
done that. ;

Mz, Scawarzsosn. I submit. Mr. Chairman, that humor about
killing is not quite appropriate in this hearing. .

Mr. Evans. That is not humor. If this gentleman thinks I am mak-
ing a joke, then he misinterprets me altogether; - X

Mr. Man~. Mr. Evans is from Georgia, and it is interesting to note,
1ot as a matter of humor, but a matier of veality, that-in-the X

Tonths, there have been nine murders in the Atlanta Penitentiary.
It happened in 17 months, but I think they have been free of 1t
9 or 3 months. I visited there a fow weeks ago just to try to understand
the situation.

That raises another aspect of what punishment can deter when yon
have people under those situations. )
" Mr. ScrHwaArzscHIID, Yes, it does, and a very serions one. It also
rajses. of course, the question of the competency of Georgia prison

officials.
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Mr. Mann. A Federal penitentiary.

Mzr. Evans. This is a Federal penitentiary.

I appreciate the slur on Georgia, sir.

Mr. ScuawarzscHILD, It was not a slur on Georgia; it responds to
a question which the chairman raised.

My, Evans. I am very serious about whether or not we should have
capital punishment. And I have been on. both sides of the issue durin
a period of time since I have been in political life. And more ung
more in noticing where we are going by virtue of people getting
out and committing murders, again which occurred in Virginia within
the last 3 or 4 weeks.

I raise the serious question as to whether or not capital punishment
is not necessary to protect the public. And that is what I am con-
cerned with doing. ‘ , )

DMI’. ScuwarzscsiLp, Of course, and rightly so. And so are we, Mr.
Bvans.

The fact is that recidivism among murderers is extremely rare. Mr.
Bedau, who will testify before you later in this hearing, will address
himself to the social and statistical findings in that area.

As appalling and as tragic as the incident is that you cite now, it is
extremely rare historically. The only way to make sure that a prisoner
will never again commit a crime is to execute everyone of them. This
is something no criminal justice code and no legisiature would prob-
ably entertain,

Mr. Evans, You are an attorney?

Mor. ScawarzscHILD. No, I am not, sir.

Mr. Bvans. You are not; just with ACLU.

Well, my concern is this; that tk:ve are different types of cases, and
there are cases in which a person is killed in a crime of passion, a
family member. And I agree with you that the chances that this will
occur again with that individual are highly unlikely. But there are
other types of murders in which—

Mr. ScawarzscHILD, Of course.

Mr. Evans [continuing]. A person deliberately with no passion
involved, cold-bloodedly kills, and the commission of other crimes.
And T see a distinction in those cases,

And T am wondering if you do not see the possibility of making a
determination in a court of law that this person s likely to kill again
if he has the opportunity ?

Mr. Scawarzscrirp. Right. And if so, then you deprive them of
fl}eir opportunity. And you have ways of doing that other than killing

rim.

Mr. Evaxs. I don’t think we do. I think we have got the situation
not only in the Atlanta Federal prison, but other Federal and State
prisons in which that person will kill inside the penitentiary or out-

side the penitentiary. And I think Inn those instances, this are metiods
of determining that that person has forfeited the right to live based
upon the danger to society in the event he ever has the opportunity
to kill again.

Now, do you disagree that if we can reach a standard in which we
can determine which individuals are of that nature that capital punish-
men? should be imposed ?
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- Mr. ScuwarzscuiLd, I do not believe social and psychological ex-
perts have arrived at a reliable way of predicting the future criminal
propensities of anyone. They do that within certain limits of reliabil-
ity. And they will make mistakes. And the mistakes then will come to
haunt them. If a person escapes or is even paroled and commits an-
other violent crime, their judgment is found faulty. '

But I cannot believe that the Bureau of Prisons of the United States
or State prison officials in Georgia or New York or elsewhere will
come to you and testify that they are incapable of incapacitating from
committing another murder persons who are under 24-hour super-
vision behind bars, in cells in which they are not in the company of
other people, are at any time subject to search at will and are living
under conditions in which it is easily feasible to prevent their commit-
ting another homicide. ’

I just cannot believe that they will testify to their own incompetence.
You can hold them to those standards of competence.

Mr. Evans. 7 agree, they will not testify to it, but I don’t agree I will
believe that they are competent to do what you say.

Mr. Scawarzscrip. Sir, then you agree that my comment was not
a slur on the State of Georgia, and certainly not intended as such, but
merely a comment on the fact that we are entitled to hold our agents
in the Bureau of Prisons or in the State prison systems to a standard
of care of their prisoners which prevents their committing other homi-
cidal crimes in their institutions,

That is not a very onerous task. That seems to be quite fundamental
to their obligations. ;

Mr. Evaxs, But I think the question T am more asking than the
prison system is: Are there not certain crimes committed under certain
conditions which give us a good indication that that person would
commit crimes of the same nature again if he had the opportunity?

Mr. ScawarzscHILp. Yes.

Mzr. Evans. Now, that is the question that is the basis for which I
would agree that we should have capital punishment.

Mr., Scrwarzscairp. That is the basis on which we would agree that
you are not only entitled but obligated to take every measure short of
killing that person to prevent kis cormitting another crime.

Mr. Evans. Well, I think we agree on the conditions; we just don’t
agree on the end result.

Mr. Scawanzscamp. Preeisely.

Mv. Evans. Thank you, Mr. Chairman.

Mr, Gupeer. Mr. Chairman, a parliamentary inquiry now that this
line of questioning has terminated. And that is this: Isn’t it the func-
tion of this committee in this series of hearings to determine what is
to.be our statutory appreach to dealing with a postconviction situation
in a capital punishment case rather than to deal with the question of
whether or not the committee is going to approve or disapprove capital
punishment? : '

Mr. Manx. The bill pending before the committee is a procedural
matter to determine whether or not the U.S. Criminal Code should
provide for a viable method of implementing such death penalties as
the Congress may determine should apply to any specific crimes.
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I don’t think we can narrowly construe that function. But that is
the purpose of the bill.

Mr. Gupeer. I wondered whether or not we were going to consider
that it was within the scope of the committee’s concerns to address the
question of capital punishment per se. It seems to me the statute has
already passed. The question now seems to me to be to implement it to
meet the test of the recent decisions.

Mr, Many. That’s exactly corvect. However, the passage of this
legislation will necessarily trigger the decisions ou specific crimes as
to which it inight apply. <

Mr. Gupeer. Thank you, sir.

Mr. Maxn~. Thank youso much, Mr. Schwarzschild.

Mr. Scawarzscriin. Thank you, Mr. Chairman.

Mr. Mawn. Qur next witness is the Most Reverend Ernest L. Unter-
koefler, Bishop of Charleston, S.C. Bishop Unterkoefler is testifying
today on behalf of the U.8. Catholic Conference. J know the Bishop
and am pleased that he has taken the time to appear before us today.

Bishop Unterkoefler is accompanied by Dr. Barbara Stoltz, 2 mem-
ber of the staff of the U.S. Catholic Conference, and by Dr. Francis
Butler of the U.S. Catholic Conference staff.

Dr. Stolz has previously appeared before us on the eriminal cede
legislation, and we are happy to welcome her back again,

Bishop Unterkoefler has submitted a prepared statement on behalf
of the U.S. Catholic Conference. And without objection, it will be
made a part, of our record. ;

1t is a pleasure to welcome you, Bishop, and Dr. Stolz and Dr. But-
ler. You may proceed as you wish.

[The prepared statement of Bishop Unterkoefler follows:]

StATEMENT oF MosT REv. BRNEST I.. UNTERKOEFLER, BISHOP OF CHARLESTON, ON
BreuArr oF THE U.S, CATHOLIG CONFERENCE :

Mr, Chairman, members of the Subcommittee, T am Bishop Ernest Unterkoefler,
Bishop of Charleston, 8.C. Today, I am testifying on behalf of the United States
Catholie Conference (USCC), the national level getion agency of the American
Catholic Bishops. With me are Msgr. Francis J. Lally and Dr, Barbara Stolz of
the Conference staff. We appreciate this opportunity to appear before you in
order to comment on H.R. 13360, a bill to establish procedures for the imposition
of a death penalty in certain federal criminal cases.

While capital punishment remains the subject of much legal debate, we must
never lose sight of the fact that it involves profound moral and religious ques-
tions. As religious leaders and pastors, we come before you today to address this
issuein the context of the value and dignity of human life. )

‘We recognize that H.R. 13360 is an attempt to create procedures for the im-
rosition of the death penalty in cases where such punishment is already author-
ized by federal law, but which cannot be implemented because existing procedures
for imposition do not conform to the constitutional guidelines set forth by the
U.8. Supreme Court in recent cases. Yet, passage of this bill will in fact mean
the reinstitution of the practice of capital punishment at the federal level. While
the prevalence of violent crime in our society undersceres the need for effective
measures to prevent crime and to assure a swift and certain response to criminal
acts, we believe that effective and humane alternatives can be developed without
resorting to such simplistic and atavistic practices as capital punishment. !

The Catholic Bishops of the United States have been deeply troubled by the
weakening of concern for the sanctity of human life, This phenomenon is. ob-
servable in the unhealthy shift in national actions and attentions from the poor,
the continued aceceptance of racism and sexism, the support for abortion as well
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2s the growing advocacy for the death penalty. In response to these societal
developments find out of & commitment to social justice, the Catholic Bishops of
the United States in 1974 declared their opposition to theé death penalfy.

Since that time, many of my fellow bishops have spoken out individually on
this issue through various means, including pastoral letters, policy statements,
testimony before state legislatures and before .Congress. Bishops from such
diverse parts of our country as “Tennessee, Illinois, Maryland and Texas have
testified before or communicated to state legislatures their opposition to proposed
legislation to reinstitute the death penaity.

1At the national level, the U,8. Catholic Conference has addressed this issue
on a number of occasions. In 1977, the then President of the National Conference
of Catholic Bishops, Archbishop Joseph L. Rernardin, stated that “a refurn fo
the use of capital punishment can only lead to further erosion of respect for life
and to the increased brutalization of our society.” A Community Responsc o
Crime, a policy statement issued this year by the Bishops' Committee on Social
Development and World Peace, concludes that: “The critical question for the
Christian is how can we best foster respect for life, preserve the dignity of the
human person and manifest the redemptive message of Christ. We do not believe
that more deaths is the response to the question.” During the present session of
Congress, the USCC articulated its opposition to §. 1382, the death penalty bil
now pending in the Senate, Most recently, Bishop J. Francxs Stafford, Auxiliary
of Baltimore, testifying before this Subcommittee on the proposed criminal code
reform legislation, underscored our specific opposition to the death penalty
provisions permitting the use of capital punishment for other offenses.

I myself have spoken ont on this issue on a number of occasions. My own
opposition {0 the death penalty has been reenforced by my personal experience
as a chaplain in a Virginia prison, I accompanied six men to the electric chair.
I can assure the Subcommittee that capital punishment is brutal and inhumane.
It is also final. Judicial error which leads to the execution of an innocent person
can never be rectified.

I firmly believe that rehabilitation, even of murderers, is possible. Qur belief
in Christ’s message of redemption and restoration compels us to seek, even for
those who have taken a life, the opportunity for the personal transaction of
penitence, restoration and a new beginning which is at the heart of the Christian
struggle for salvation. The death penalty eliminates this possibility.

Many legislators feel that there is growing public support for the use of
eapital punishment. Even if thig is the case, we have a responsibility to assess
all the available data and to reflect on the consequences of our actions in ap-
proaching so serious an issue, One hears it said that capital punishment is an
effective deterrent to crime, but the empirical evidence leaves us with more
questions than answers, Certainly, capital punishment does contribute to the
level of violence in our scciety. There is also the question of discrimination.
H.R. 13360 attempts fo address the practices permitting discrimination on'the
basis of race and class that the Supreme Court condemned in the 1972 Furman
decision. Simply altering procedures, however, cannot eradicate the discrimina-
tory imposition of the death penalty because such technical changes cannot
eradicate the root causes of diserimination. Finally, some support capital pun-
ishment as a form of retribution. Yef, exvecuting the offender helps neither the
vietim nor the vietim’s survivors.

The question before us should be thig: how do we best preserve the human
life and dignity of all persons, while at the same time ensuring respect for law
and the protectionm of society. We are at o time in our history when we have
the knowledge to nddress more effectively many human and social problems, If
we apply s ezpertise, tempered by compassion, to the problem of violent
crime, I believe that we can find and develop an.approach which is more con-
sistent with a vision of respect for all buman life, Such a response will better
protect the rights of all persons.

In conclusion, I would urge the Subcommittee to oppose further action on H.R.
13360, a bill which would, in effect, reinstitute a federal death penalty. Rather,
I would hope that the Subcommittee would in its efforts to address the problem
of violent crime, seek alternatives which exemplify a deep commitment to the
intrinsic value and sacredness of human life.

T thank you for this opportunity to appear before you and I would be happy
to respond to any questions.
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TESTIMONY OF BISHOP ERNEST L. UNTERKOEFLER, BISHOP OF
CHARLESTON, S.C., ACCOMPANIED BY BAREARA STOLZ, PH. D,
AND FRANCIS BUTLER, FH. D.

Bishop UnrerkorrLer, Thank you very much, Congressman Mann.

Mr. Chairman and members of the subcommittee, I am Bishop
Ernest Unterkoefler, bishop of Charleston, S.C. My Roman Catholic
jurisdiction covers the entire State of South Carolina. '

We are deeply grateful to the committee for the invitation to come
to represent our thinking on this very crucial question for your com-
mittee and for the Congress.

Today, I am testifying on behalf of the U.S. Catholic Conference,
popularly known as USCC, the national level action agency of the
American Catholic Bishops. With me are Dr, Stolz and Dr. Frank
Butler of the conference staff. We deeply appreciate this opportunity
to appear before you esteemed subcommittee members in order to com-
ment on H.R. 18360, a bill as we understand to establish procedures
for the imposition of the death penalty in certain Federal criminal
cases.

‘While capital punishment remains the subject of much legal debate,
we must never lose sight of the fact that it involves profound moral
and religious questions. As religious leaders and as a, pastor and with
my associates, we come before you today to address this issue in the
context of the value and dignity of human life.

- We recognize that F.R. 13360 is an attempt to create procedures fos
the imposition of the death penalty in cases where such punishment
is already authorized by Federal law, but which cannot be imple-
mented because existing procedures for imposition do not conform
to the constitutional guidelines set forth by the U.S. Supreme Court
in recent cases.

Yet, passage of the bill will, in fact, mean the reinstitution of the
practice of capital punishment at the Federal level.

‘While the prevalence of violent crime in our society underscores the
need for effective measures to prevent crime and to assure a swift and
certain response to criminal acts, we believe that effective and humane
alternatives can be developed without resorting to such simplistic and
in our view atavistic practices as capital punishment.

The Catholic Bishops of the United States have been deeply
troubled by the weakening of concern for the sanctity of human life
from the womb to the tomb. This phenomenon is observable in the
unhealthy shift in national actions and attentions from the poor, the
continued acceptance of racism and sexism, the support for aborticn as
well as the growing advocacy for the death penatly.

In response to these societal developments and out of a.commitment
to social justice; the Catholic Bishops of the United States in 1974
declared their opposition to the death penalty.

Since that time, many of my fellow bishops have spoken out indi-
vidually on this issue through various means, including pastoral let-
ters, policy statements, testimony before State legislatures and before
Congress. Bishops from such diverse parts of our ceuntry as Tennes-
see, Illinois, Maryland, and Texas, et cetera, havs testified before or
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communicated to State legislatures their opposition to proposed legis-
lation to reinstitute the death penalty. I have done so myself in
South Carolina.

At the national level, the U.S. Catholic Conference has addressed
this issue on a number of occasions. In 1977, the then president of the
National Conference of Catholic Bishops, Archbishop Joseph L. Ber-
nardin, born in South Carolina—mother still there—stated that:

A return to the use of capital punishment can only lead to further erosion
of »ismwect for life and to the increased brutalization of our society.

A community response to crimé, a policy statement issued this
year by the Rishops’ Committee on Social Development and World
Peace, concludes that:

The critical gquestion for the Christinn is how can we licst foster respect for
life, preserve the dignity of the human person and manifest the redemptive
message of Christ? We do not believe that more deaths is the response to the
question. )

During the present session of Congress, the USCC articulated
its opposition to S. 1382, the death penalty bill now pending in the

- Senate, Mist recently, Bishop J. Francis Stafford, auxiliary of Balti-

more, testifying before this subcommittee on the proposed criminal
code reform legislation, underscored our specific opposition to the
death penalty provisions in that bill as well as any efforts to include
additional provisions permitting the use of capital punishment for
other offenses.

I, myself, have spoken out on this issue on a number of occasions. My
own opposition to the death penalty has been reenforced by my per-
sonal experience as a chaplain in the Virginia prison for 3 years.
I accompanied six men to the electric chair. I was closer to them than I
am to you at this moment at that moment, the moment of their death.
And T can assure the subcommittee that capital punishment is brutal
in the present situation and inhumane.

It is also final. Judicial error which leads to the execution of an in~
nocent person can never be rectified. And as far as I knew, before God
and my dialog with an individugl, that is what happened in one in-
stance 1n my experience. :

T firmly Dbelieve that rehabilitation, even of murderers, is possible,
Our belief in Christ’s message of redemption and restoration compels
us to seek, even, for those who have taken a life, the opportunity for the
personal transaction of penitence, restoration, and a new beginning
which is at the heart of the Christian struggle for salvation. The death
penalty eliminates this possibility.

Many legislators feel that there is growing public support for the
use of capital punishment. Even if this is the case, we have a responsi-
bility to assess all the available data and to reflect on the consequences
of our actions in approaching so serious an issue. ‘

One hears it said that capital punishment is an effective deterrent to
crime, but the empirical evidence leaves us with more questions than
answers. Certainly, capital punishment does contribute to the level of
violence in our society.

There is also the question of discrimination. HLR. 13360 attempts

to address the practices permitting diserimination on the basis of race

and class that the Supreme Court condemmned in the 1972 Furman
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decision. Simply altering procedures, however, cannot eradicate the
discriminatory imposition of the death penalty because such technical
changes cannot eradicate the root causes of discrimination.

Finally, some support capital punishment as a form of retribution.
Yet, executing the offender helps neither the victim nor the victim's
survivors.

The question before us should be.this: how do we best preserve the
human (}ife and dignity of all pergons while at the same time insuring
respect for law and the protection of society? We are at a time in
our history when we have the knowledge to address more effectively,
many human and social problems. It we apply this expertise,
tempered by compassion, to the problem of violent crime, I believe that
wis can find and develop an approach which is more consistent with a
vision of respect for all human life. Such a response will better protect
the rights of all persons.

In conclusion, Iwould like to urge the subcommittee to oppose fur-
ther action on H.R. 13360, a bill which would, in effect, reinstitute a
Federal death penalty. Rather, I would hope that the subcomimittee
would ir. its efforts to address the problem of violent crime, seek al-
ternative. which exemplify a deep commitment to the intrinsic value
and sacredness of human life.

Gentlemen, esteemed Congressmen, I thank you for this opportunity
to appear before you. And T would be happy to answer any questions.

Mr. Mann. Thank you, Bishop Unterkoefler.

Are there any questions?

Mr. Guneer. Yes; just two or three very brief questions.

Bishop Unterkoefler, can you enlighten me—jperhaps it is something
on which you do not have special knowledge—but of the nations of
Europe in which there is a high Catholic population, have we seen any
movement away from capital punishment?

I would like to ask you specifically, doesn’t France and Spain and
Italy, don’t most of these nations of Jiurope retain capital punishment
as a form of punishment?

Bishop UnterxoErLEr. Dr. Butler has that data on those countries.
But T can tell you that the Vatican which is a State has long since re-
moved capital punishment from its operations.

Mr. Gupger. I realize, but, of course, I suspect the Vatican’s occasion
to impose capital punishment within its province would be limited.
This 1s whv I raise the question concerning these nations of Europe
where the Cutholic influence is strong.

Dr. BuTrer. France still employs capital punishment. The use of it
there parallels pretty much the minimal use of capital punishment here
in this country.

Spain also permits the use of capital punishment. But there are
movements in Spain to do away with it. In fact you may recall the
outery 3 years ago when there were five convicted terrorists who were
put to death. The Holy Father himself personally intervened in that
case and tried to argue against their execution. He felt that there were
more humane ways to satisfy the demands of justice.

Mr. Gupger. May I ask would the others

Bishop UnTerkoErLER. We have countries like Argentina, we have
Belgium, which has a large Catholic population, and we have Colom-
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bia, South America, which it is constitutionally proscribed. And we
have Canada. It was abolished in 1976 which includes Quebec which
had a great influence in this situation.

The populous in Catholic countries many times is not influenced suffi-
ciently by advanced thinking. And our position in this day is simply
this: That this is no time in history with the terrorism that is going
around the world to inflame the values or to denigrate the values that
pertain to human life, It is a time to restrain the exercise at all levels
and to put the brakes, if we can, on all levels where human life is taken
to be very cheap and very expendable.

Mzr. Gupger. I would remind myself and perhaps the committee that
in Muslem society, it seems there is a very, very low incidence of lar-
ceny, or theft. Some of the punishments there are very acute, such as the
removal of the hand and that sort of thing, and the idea of perhaps ex-
treme punishment having a deterrent effect seems to have some authen-
ticity in that community. :

I did not say it doesn’t here. I still appreciate the fact that your
comments are based upon moral principles rather than upon the argu-
ment that capital punishment has no deterrent effect.

Thank you.

Mr. Manw. Mr, Wiggins?

My, Wicains, No questions.

Mr. MaNN. Mr. Evans?

Myr. Evans: Mr. Chairman, I would like to pursue the question of
regidivism and ask what recommendations you would have in situa-
tions where convictions, sentences, and later sdditional murders oceur
by the hands of the same individnal.

Bishop UnterkoErFLER. I am very grateful for that question because
I am involved with the inmates council in the State penitentiary in
South Carolina and am in communication with the commissioner of
corrections there, Commissioner Leek.

In fact, I have to speak to the council at the end of the month. We
discussed these questions among the inmates, and it seems that the
enlightened people who are reflective about this and have good religious
motivation think that it may go back to what actually happens when
the first erime is committed-—say a conviction of murder, et cetera.

There are many factors in this that do not realiy-in the prison system
or the penitentiary system in many places help the man to get better.
For instance, if an 18-year-old gets into a penitentiary, and that hap-
pens, he is going to deteriorate. He is not going to, in my experience—
we have not come to that point where we are going to lift him above
ﬂlmt which made him get involved in this violent action in the first
place.

So the rehabilitation process and the reorientation of this individual
as an individual is one of the areas which is the burden of our society.
And we have to be creative enough to find out what makes people go
beyond the point of rage. «

Now, in most instances, we know where the blood is closar, the fury
is greater, or it is where the love is deeper.

I asked Commissioner Leek why there were 49, I think, percent of
the inmates in the women’s group in South Carolina were there for
murder. And he said, “Jt is familial.”? And if we could get at those
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issues, you see, that familiar—it is a complex burden. It is not going
to be solved by procedural law.

‘We have got a heavier burden on our backs than we had 100 years
ago.

ng. Evans. May I call your attention to a very recent case? A young
man killed a classmate or young lady last year. Now, this is in the
‘Washington area. Now, he is charged with committing a robbery and
murder In which he killed a shopkeeper.

He didn’t go to the penitentiary. He didn’t go anywhere. He was
tried as a juvenile and placed back after a short time in the home en-
vironment. Certainly, there could have been no adverse effect caused
by our prison system in that case. And yét, now, we have got another
loss of human Iife.

And if these people who are concerned with capital punishment are
as concerned with human life as I am, what do we do about these inno-
ceint victims who keep getting killed by people who have been charged
and convicted of crime and come back to kill again ?

I disagree with the previouc witness that there are few instances of
' recli{clllilx_rism in killing. I think there are many instances of recidivism
in killing.

Bishog UnterkoerLer. That is a difficult question. And I am sure
that they would be the exceptions. My memory tells me that recidivism
for people who have been incarcerated is about 8 percent.

Is that right?

Dr. Burier. For murder. :

Bishop Unterrorrrer. For murder. Whereas, it is much higher in
other felonies. We have to deal with that. We don’t want to discard
that. And kow we deal with it is the burden that we have here right
now. The creative ability, the ability of the creative intiative of leg-
islators, religious leaders, sociologists, psyhcologists, to get to the
crux of this question for that group of recidivists, certainly that is an
important issue in society.

But I don’t think capital punishment can solve that man’s preblem
except, you know, let God——

Mr. Evans. Well, let me say two things. I don’t want to interrupt
you, but, one, I was not concerned as much about solving his problem
as I was the potential victim that was next on his list. And nobody
knows who that is, '

Bishop Unrerkorrrer. Nobody knows. :

Mr. Evaxs. I think you have to have as much concern for human
life, to look after that innocent victim, as the person who commits a
murder,

Bishop UnTERKOEFLER. I agree.

Mr, Evans. So that is the crux of what I am saying. And as you know
and everyone knows, Congressmen have no original thoughts, and we
have witnesses who come before us to tell us the answers. And that is
the reason I was asking you your suggestions. ,

Bishop UnTerxorrrer. I know some very creative Congressmen,
and we have one from Greenville, S.C.

Mzr. Evans. Thank you.

Thank you, Mr. Chairman,

Mr. Man~. Mr. Hyde?
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Mr, Hype. Well, Your Excellency, I am delighted that you are here.
And I hope that always, we will have the opportunity and privilege of
listening to clergymen speak on issues of vital interest to this Congress
and the country. A

I have three comments, and they are just comments. There is no
penalty unless you wanta dialog on them. A

You made a statement that I would question. You said that the popu-
lous of Catholic countries are usually untouched by advanced thinking.
I don’t know if you meant to say that. Belgium, France, Quebec come
to mind as Catholic countries; that is to say, communities, large com-
munities, influenced by the Catholic Church. And I would not say
they were untouched by advanced thinking, although I would like to
know what you mean by advanced thinking. :

Bishop UnrerrorrLer. On this question, I should have limited it to
this, Congressman. x

Mr. Hype. OK; that makes me feel better and less inferior,

Bishop Unterkorrrer. On this question, deeply on this question,
where we have an educational task and responsibility on this question.
It is in that context that X was speaking relative to capital punishment,
and in no other area.

- Mr, Hype. Good. T am pleased to hear that.

Bishop Unterxorrrer. OK.

Mzr. Hype. You have a statement certainly capital punishment does
contribute to the level of violenceé in our society. I submit where there
has been one execution in the last 10 years under capital punishment,
the opposite is just as valid a statement, that we have a viclent society
where human life is one of the cheapest commodities on the street
where youth gang murders take place.

And I was born and raised in Chicago. And I have been in touch
with a lot of this eriminality and violence. And Ithink it is just as valid
to say that the absence of an effective capital punishment deterrent con- .
tributes to the level of viclence and the cheapness with which human
life is considered on the street.

I also submit that it is impossible to measure how many crimes
weren’t commited because of an effective sense of deterrence from an
effective implementation of capital punishment. There is no way to
measure that. '

So neople who say it doesn’t deter, I think we can show by the
escalating cheapness of human life in our society, that the absence of
implementing capital punishment may have a direct relationship to tha
cheapening of human life.

And lastly, you say executing the offender helps neither the victim or
the vietim’s survivors. Quite true. And imprisoning him or her doesn’t
help the victim or the vietim’s survivors either. So it is a gratuitous
statement that doesn’t prove a great deal.

But I am troubled by the whole subject. T speak vehemently on one
side of 1t, but that is my way of searching really for some foundation.
T have always felt capital punishment is an expression of the reverence
for life, because it is an expression of outrage at the commission of the
ultimate crime. That is the taking of innocent human life. And T still
believe that. :
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But I can see we would have great difficulty to imposing such a
penalty were I a judge. So I find these hearings very useful to explore
the nuance of these situations. :

Bishop Unterxorruer. From my personal experience, my fear is
that we go beyond justice, that we get to a vindictive frame of mind. X
am not talking about the law now; I am talking about what goes on in
people’s minds. :

My experience is as a priest in this area, certainly I came to it with
an open mind. But witnessing how this is done and all this sort of thing
. and what really happens—-

Mr. Hype. Your Excellency, may I ask you a question at this point?
Would your view be different had you witnessed the crime for which
the penalty was being imposed, had you seen the murder and the vietim
maybe pleading for mercy and the total indifference? "Vouldn’t that
maybe color your view ?

Bishop Unterkorrrer. I have been on the scene in situations of
that kind, having to administer the sacraments where blood was spew-
ing all over the place, andd there was some kind of illicit relationships
going on, and in other circumstances.

But, at the same time, I have to be moved by both. I just can’t—all
I an doing is making a plea to restrain the exercise of capital punish-
ment in this time. The capital punishment situation that you men-
tioned, it goes in with the violence. Whether it deters or doesn’t deter,
I think is a moot question. You get debates on both sides.

But the fact, what I see, is this: That is does throw into the whole
gambit hopper of violence another violent action. And the State says,
or the Federal Government says, “We approve of this on just grounds,”
but it is a. violent way to bring justice.

Now, how can we get, though, to another way of justice without in-
ducing—you see, in the whole history of religion, we have too many on
a refinement of this. From the Hammurabi Code, it was taken into the
Old Testament, this vicious, terrible feeling against one another. And,
finally, the religious society had to step in and say, “Hey, you can’t kill
one another; you can’t take the life of your brother just because you
feel he killed your relative,” you know. )

So we are in a development situation. And I know what your situa-
tion is with the Federal code and with the law, but all we are pleading
foris restrain the exercise of this.

Mr. Hyoe. I think we are all people of restraint, T hope, on this
committee, ;

Bishop Unterkorrrer. The Catholic position puts it into the whole
context from abortion down to genocide to capital punishment to
euthanasia. This is all life, right along the spectrum.

Mr. Hypr. But I distinguish between innocent life and guilty life;
don’t you?

Bishop Unterkorrrer. We do. The life in the womb is innocent life.
Absolutely. :

Mr. Hypr. Thank you.

T have nothing further.

Mr. Mann. Thank you so much, Bishop Unterkoefier. I am sure that
each member of the snbcommittee shares your searching and desire
for an alternative. And the real questions we have to answer, of course,
are whether that alternative is attainable and can we wait on it ?
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In the meantime, does the imposition of a system of capital punish-,
ment contribute more to the brutalization of society and violence or
does it truly deter? And as we search for those answers; I am certain
you have made a great contribution to that effort.

Thank you very much, And thank you, Dr. Butler and Dr. Stolz.

Mr. Gupeer. Mr. Chairman, do we have statistics for developing or
available on actual application by the States of capital punishment? I
kuow there has been no application in North Carolina since 1960.

Mr. Maxw. There has been none in any of the States since 1962. L am
sure the statistics are available on a detailed basis prior to that time.
And I am sure we can. get them. '

Bishop UnterrorrLer, If I may, I looked at the electric chair in
South Carolina recently. It has all kinds of dust on it.

Mr. Maxnx, Well, T hesitate to inject this thought into the hearing at
the moment, but the Jast two persons to die there were prosecuted in the
circuit court of Greenville County, S.C. One was a white on white, and
’ilie other was a black on white. And the prosecutor was James R.

ann.

Thank you so much.

Bishop UnrerkoerLer. Thank you very much.

Mr, Maxy, We will now hear from Dr, Ernest van den Haag, Dr.
van der Haag is visiting professor of criminal justice in the State
University of New York, Albany, and author of the book entitled,
“Punishing Criminals.”

He has submitted a prepared statement and an article he has pub-
lished. Without objection, they will be made a part of our record.

Welcome to the subcommittee, Professor van den Haag.

You may proceed.

[The prepared statement of Dr. van den Haag follows:]

PREPARED STATEMENT. 0F DR, ERNEST VAN DEN Haaa

I appreciate the opportunity to testify on the death penalty and on IR, 13360,
My name is Brnest van den Haag, I am currently Visiting Professor of Criminal
Justice at the Graduate School for Criminal Justice, State University of New
York at Albany. I am also Adjunct Professor of Law at the New York Law School,
and Lecturer in Psychology and Sociology at the New School for Social Research.
I have published seven books, the most recent of which is Punishing Criminals:
Concerning o Very Old and Painful Question (Basic Books, 1975), in which two
chapters deal with the death penalty. I have written articles on the death penalty,
the most recent of which was published in TZe Criminal Law Bullelin, Jan-Feb
1978. T have brought with me g revised edition of that article, which I hope thig
Committee will attach to my testimony. In this article I deal with all major
objestions to the death penalty known to me. Let me here summarize briefly the
arguments for it,

1. T believe that g non-mandatory death penalty for the most horrendous
crimes is constitutional, provided the court has guided discretion to consider
aggravating and mitigating eircumstances.

2, I believe capital punishment is necessary because

(a) recent statistical investigations have shown executions to have a strong
deterrent effect,

It is noteworthy that abolitionists usually deny deterrent effects, but admit
that they would abolish the death penalty anyway if it were deterrent. They also:
insist that the death penalty would be applied in an unjustly diseriminatory man-
ner. But they admit they wounld abolish it anyway if it were applied equitably.

{ b).I believe capital punishment is necessary, above all, to express the horror
of society for the crimes so punished, and to distinguish them from other crimes
puiiished by imprisonment. There is a discontinuity between murder and pick-’
pocketing, which must be expressed in penalization,
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8. I have found no serious evidence suggesting that capital punishment leads
to barbarization, or leads peoplé to commit murder for the sake of suifering
execution.

4, I conclude that if we valne human life those who take that of others should
ot be immune to the fate they have inflicted on thelr vietims. The sacredness of
life canitbe secured only by inflicting capital punishment on those whe fail to
respect it.

I hope you will indulge me if I comment on two aspects of the bill before you.

Rule 85(1) (p. 7, line 15) proposes as & mitigating circumstance “the youthful-
ness of the defendant,” I urge you to eliminate that clause, If youthfulness in the
opinion of the court diminishes “the defendant's capacity to appreciate the
wrongfulness of his conduect,” 65(2) fully takes care of this, If not, I do not see
wherein age is relevait. Surely malevolent young offenders are more dangerous
than malevolent older ones, Statistics show no less.

On p. 11, line 8, it appears that the bill proposes a mandatory appeal. I do not
see why appeal should not be left to the discretion of the defendant and his coun-
sel. If he and his counsel helieve, as the trial court did, that the penalty is just,
why is a review needed?
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mEm—— CRNEST VAN DEN HAAG

HREE QUESTIONS sbout the death penalty so over-
lap' that they must each be answered, I shall ask
seriatiia: Is the death penalty constitotional? Is it useful?

L

R The
+  Constitutional
Question

18 it morally justifiable?*

The Fifth Amendment states that no one shalt be “de-
prived of ‘life, liberty, or property without due process of
Taw," implying @ “duc process of law" to deprive persons
of life. The Eighth Amendment prohibits “cruel and un-
usual punishment. It is unlikely that this prohibition was
meant to de the Fifth Amendment, since the amend-
ments were simultaneously enacted in 17912

‘The Fourteenth Amendment, enacted in 1868, reasserted
and explicitly extended to the states the implied authiority
to “deprive of life, liberty, or property” by “due process of
law,” Thus, to regord the death penalty as unconstitutional
one must believe that the standards which determine what
is “cruel and unusual” have so evolved since 1868 as to
prohibit now what was: authorized then, and that the Con-
stitution’ authorizes the courts to overrule laws in the light
of new moral standards, What might these standards be?
And what shape must their evolution fake to be constitu-
tionally decisive?

C A moral , intell 1 or popular,
could have evolved to find ion “cruel and

* rhis Is & greatly revised version of & paper fiist delivered at a sympoiium
apoasated. by the Geadunle School at Celmninal Justlee wnd the Criminal
Junlca Research Cenier of Albany, N.Y,, in April 1977,

2. Apparently the punishment must be both—cke uuel or unusyal would
hno dorie. it appears that e 1t une
usual in 1791 and cruel: the Framers did want (o pmhlbll punishments,
even cruel ones, onfy I( slready untsual In 17915 they did probibit new
(unusuad) pualshments i crxl. The Efzhth Amendment was pot médnt
to apply to the death penalty in 1791 since it was not unusual then; ser
was the Eighth. Amendment Intended to be ustd against capital punishe
ment in the future, regardiess of whether it may have come to bo con-
sldered cruelt it s neither o new peaalty nor ane vausual in 1791,

« clety leg

It did not. Inteliectual opinion is divided. Polls suggest that
most people weuld vote for the death penalty, Congress
recently has lcgnsmed the death penalty for skyjacking
under certain conditions, The reépresantative assemblies of
two-thirds of the states did re-enact capital pupishment
when previous laws were found consLtuﬁonally defective?

I, however, there were a consensus against the death
penalty, the Constitution expects the political process, rather
than judicial decisions, to reflect it. Courts are meant to
interpret: the laws made by the political process and to set «
constitutional limits to it—not to replace it by responding
to & presumed moral consensus. Surely the “cruzl and un-
usual” phrase was not meant to authorize the courts to
become leglsisiures.® Thus, nefther o consensus of moral
opinion nor a moral discovery by judges is measit to be
disguised as a constitutional interpretation. Eyen when re-
vealed hy a burning bush, new moral norms were not meant -
to become constitutional norms by means of court deci-
sions.t To be sure, the courts in the past have occasxonnlly
done away with obsolete kinds of but never in
the face of | and populax pposition and re-cnact-
ment. Abolitionists constaatly press the cotiris now to create
rather than to confirnt obsolescence. That cousts are urged
to do what so clearly s for voters and lawmakers to decide
suggesty that the absence of consensus for abolition is Tec-
ognized by the opponents of capital punishment. What then
can the phrase “cruel and unusual punishment® mean {o-
day?

2. There may be o consensus agalnst the desth pesaity among the ol
lege cducated, 1f so, ft demonstrates'a) the power of Indoctrination wiclded
by soclologists; b) the fact that those who are Jeast threatened by violence
are mont Inclined (o do without the death penalty, Sollege graduatss are
less often stueatened by murder than the tneducated.

3 See Chiel Justice Burger dissenting in Furmant “[a e demoiratlc yoo
not courts ‘are 1o respond %o the wild 2nd cone
sequently the moral valics ol the people.”

4. The Finst Amcadment might be Invoked agalnst such sources of reve-.
latlon, When specific Jaws do not suffice. 1o decide & case, courts, to be
sure, make decisionz based on genersl legal principles. But the death pen~
alty (as. distingulshed from spplicotions) ralses no scrious legal problem.

Mr. van den Haag is Visiting Profeszor of Criminal Justice
this sémester at SUNY, Albany. He is also author of
Punishing Criminals.
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in, reducing the crime rate, There is no proof of

“Cruel” may be understood to mean ptinitive
withoutt, or beycnd, a rational-utilitarian purpose, Since
c.lp\(al pun&shment excludes rehabilitation and is not needed
for i itation, the remaini tional-utilitarian purpose
would be deterrence, the reduction of the rate at which. the
crime punished is committed by others. U shall consider this
reduction below. Here 1 wish to note that, if the criterion
for the consu(ullonnh:y of any punishment were an actual

of ‘its it tilitarian effecti 5 all
legal punishments would be in as much constitutional jeop~
ardy as the death penalty. Are fines for corporations deter-
rent? rehabilitative? incapacitative? Is & jail term for mari-
juana possession? Has it ever been established that ten years
in prison are doubly as deterrent as five, or at Jeast suffi-
ciently more detercent? (I don't pretend to know what “suf-
ficiently” might msan; whether 10 per cent or 80. per cent
added deterrezice would warrant 100 per cent added se-
verity.)

The Constitution certainly dees not require a demonstra-
don of rational-utilitarian effects for dny punishment. Such
a demonstration so far has not been available. To d d it

cruelty here in either sense.

“Unusual” is gencrally interpreted (o mean either ran-
domly capricious .and thicrefare unconstitutional, or ‘capri-
cious in a biased, disériminatory way, so as particularly to
burden specifiable groups, and thecefore unconstitutional.
(Random arbitrariness might wiolate the Eighth, blased
atbitrariness the Fourteenth Amendment, which. p
“the equal protection of the laws”™) Apart from the his-
torical mtcrpmatlon no(cd above (Footnote 1), unusual"
seems to mean * * then, The dictionary cqui
“rare"—seems to be regarded as relevant only inasmuch
as it implies “unequal.”” Indeed it is hard to ses why rarity
should be objectionable atherwise.

For the sake of argument, let me prant that cither or
both forms of capriciousness prevails and that they are less
tolerable with respect to the death penalty than with respect
to ruilder penalties—which certainly are not meted out less
capriciously. However prevalent, neither form of capricious-
ness would argue for ubnhshmg the death pnnally' Capri-

for one penalty—however grave——nnd not for others, when

is not i in that penally, or in any pcna!ty,
but occurs in Its distribution. Therefore, the remedy lies in

it is known that no such d is available, or has
been required hitherto for any pumshmcnl seems unjusu-
fied. Pznalties have nlways been reg

h g the laws and procedures which distribute the pen-

alty, It is the procéss of distribution which is capable of

diseri ing, not that which it distributes.

if they can be plausibly intended (rather than d

U, Y

strated) fo be effective (usefuly, and il they are not grossly
excessive, i.e;, nnjust,

Justice, a rational but non-utilitarian purpose of punish-
ment, sequires that it be proportioned to the felt gravity of
the crime. Thus, constitutional justice authorizes, even calls
for, a higher penalty the graver the crime. One cannot de-
mand that this constitutionally required escalation stop short
of the death penalty unless one furnishes positive proof of
its irrationality by showing injustice, ie., disproportionality

(to the felt gravity of the crime punished or to other pun- .

ishments of situilar crimes}, as well as ineffectiveness, iec.,

i

capri If capricious distribution
places. some convicts, or groups of convicts, at an unwar-
ranted disadvantage,® can it be remedied cnough to sausfy
the Elghth nnd Founcnnth Amcndmen's? Some capricions-
ness is isit of the criminal justice
system necessarily rest on accidental factors at many points,
such as. the presence or absence of witnesses to an act; or
ihe cleverness or clumsiness of poiice officers who exercise
their discretion in arresting suspects and seizing evidence.
Al court decisions must rest on the available and admissible
av:ucn.e for, rather fhan the aclualuy of, guilt. Availability
of evid is ily sccidental o the actuality of what-
ever'it is that thé evidence is needed for. Accident is the
capriciousness of ‘fate,

Now, if. possible without 1oss of other desiderata, accident
and human capriti should be minimized. But, ob-
viously, discretiopary judgments cannot be avoided alto-
gether, The Framers of the Constitution were cerfainly
aware of the unavoidable elements of discretion which aifect
all human decisions, including those of police officers, of
prosecutors, and of the courts, Because it always was un-
avoidable, discretion no more speaks against the constitu-
tionality of the criminal justice system or of any of its
penalties now than it-did when the Constitution was written
~—unless something has evalved since, to make unavoidahle
discretion, tolerable before, intolerable now, at least for the
death penalty. I know of no such evolution; and I would

5. Attention. should be diawa to John Hagan's “Extralegat Altributss

and Criminal Sentencing’ (Law and Sodesy Review, Spring 1974}, which
thiows doubt ow much of the discrimination which soclologists have ftund,

6. I am referrh's throughout to discriminatioy: among those already con-
victed of capital erimes. That discriminaticn can be tested, However, the
fact that a higher propdrtion .of -blacks, ar poor peeple, than of whites, or
tich people, arz found. gullty of capitel crimes docs, ot fpso-facts indicate
disctimination, any mo;e than does the fact that & compsratively high pro-
portion of blacks or pooc pmple become professional baseball players or
boxuil.
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think it was upto the legislative branch of government to
register it had it occurred. R

The Constitution, though it enjoins us to minimize capri-
‘ciousness, does not enjoin.a standard of unnltalnablc per-
fection or exclude penalties b that standard has not
been attained.” Aclunlly, modern legistative trends. hithert

on. ony guilty person unless we cag make sure that they are
equally applicd to all other guilty persons. Anyone familiar
with Jaw enforcement knows that punishments can be in-
flicted oniy on an unavoidably capricious, at best a random,
selection of the puilty. I see no more merit in the attempt

have favored enfargement of discretion in the judicial proc.
zss, I have always thought that enlargement to be ‘excessive,
immoral, . érrationzl, and possibly unconstitutional—even
when not abused for purp of discriminati Yer,

to | de the courts to let all capital-crime deféndants go
free of capital punishment because some have wrongly es-
caped it than I see in an attempt fo persuade the courts to
let all’ burglars go because some have wrongly cscaped

though we should not enlarge it praeter necessitatem, some
discretion is unavoidable and even desirable, and no reason
for giving up any punishmcnt.

A C

should be pre-
vented by nbohshmg pcnnlhes capncmusly distributed only
in one case: when it is £o unavoidable and so excessive that
penalties are randoinly distributed between the puilty and
the innocent. When that is not the case, the abuses of dis-
cretion’ which lead to discrimination against particular
groups of defendants or convicts certainly vequire correc-
tion, but notf abolition of the penalty abused by maldistri-

I

Preliminary
Moral Issues

3

A LTHoueH it hardly warrants serious discussion, the argu-

' ment from capriciousness iooms large in briefs and deci-

sions beeause for the last seventy years coutts have tried—
unproductxvely——to prcvenl efrors of procedure, or of evi-
dence collection, or of d king, by the paradoxical
method of Iemng defendants go free as a pumshment or
warnmg‘ or deterrent, to cmmt law enforcers. The stintegy
iy never has prev d the errors it was desipned
to prevent—although it has released countless guilty per-
sons. But however ineff=ctive it be, the strategy had a ra-
tional purpose. The rationality, on the other hand, of argu-
ing that a penalty must be zbolished t of allegati
that some guilty persons egcape it, is hard to fathom-—even
though the argument was accepted by seme Justices of the
Supreme Court.
The eszential moral question. Is the death penalty morally
just andfor uscful? This is the cssential. moral, as distine
guished from constitutional, question. Discrimination is

Justice and equality. Regardless of inter-
pretation, the morality and legitimacy of the abolitionist
argument from capriciousness, or discretion, or discrimina-
tion, would be morc persuasive if it were alleged that those
selectively executed are not guilty. But the argument merely
maintains that some other guilty but more favored persons,
or groups, escape the death penalty, This js hardly sufficient
for letting anyone else found guilty escape the penalty. On
the- contrary, that some guilty persons or groups efude it
argues for extending the death penalty to them. Surely “due
process of law" is meant to do justice; and “the equal pro-

* tection of the law" is meant to extend justice equally to ail.

Nor do I read the Constitution to command us to prefer
equality to justice, When we clamor for “equal justice for
all” it is justice which is to be equalized ‘und extended, and
which therefore is the prior desideratum, not.tp be for-
saken and replaced by equality but rather to be extended.

Justice ‘requires punishing the guilty—as many of the
guilty as possible, even if only some can be punished--and
sparing the innocsnt—-as many of the innocent as possible,
even if not all are spared. Morally, justice must always be
preferred o equality, It would surely be wrong to treat
everybody with equal injustice in preference to meting out
justice ‘at Ieast to some. Justice then cannot ever permit
sparing some gullty persons, or punishing some innocent
ones, for the sake of equality—because others have been
unjustly spared or punished. In practice, penalties never
could be applied if we insisted that they cannut be inflicted

7. Althaugh this is the burden of Charles Black's Capltal Punishment: The
Inevitability of Caprice and Mistake (Norton, 1974). Codex Ipsus loguliur,

irrel to this moral question, If the death pensity were
distributed quite equally and uncapriclously and with super-
human perfection to all. the guilty, but was morally unjust, it
would remain unjust in each case. Confrariwise, if the death
penalty is morally just, However- discriminatorily applied
to only some of the guilty, it docs remain just in éack case .
in which it is applied. Thus, if it were applied ‘exclusively
to guilty males, and never to guilty females, the death pen-
alty, though unequally applicd, would remain just. For jus-
tice consists in punishing the guilty and sparing the inno-
cent, and its equal extension, though desirable, is not part
of it. It is part of equality, not of justice (or injustice),
which Is what equality equalizes. The same consideration
would apply if some benefit were distributed only to males
but not equally to deserving females. The Inequality would
oot argue against- the benefit, or against distribution to
deserving males, but rather for distribution to equally de-
serving females. Analogously, the nondistribution of the
death penalty to guilty females would argue for applying
it to them as welf, and not against applying it to. guilty
males,

‘The utilitarian (political) effects of unequnl Justice may
well be detrimental to the social fabric because tkey putrage
ouz passion for equality, particulazly for equality hefore the
law. Unequal justice is also morally repellent. Nonctheless
unequal justice is justice still. What is repellent is the incom-
pleteness, the inequality, not the justice, The guilty do not
become innocent or less. deserving. of punishmen’ because
others escaped it, Nor does any jnnocent-deservit punish-
ment because others suffer it. Justice remains just, hosvever

(Continues on page 402)
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VAN DEN HAAG
(Continued -from page 397).

unequal, while injusticé remains uajust, however equal.
However much each is desired, justice and equality are not
identical. Equality beforc the law should be gxtcnded and
enforced, then—but not at the expense of justice.
Maldistribution among the guilty: a sham argument, Ca-
priciousness, at any rate, is used as a sham argument against
capital punishmesit by all abolitionists I have ever known.
They would oppose the death penalty if it could be meted

out without ary discretion whatsoever. They would oppose

the death penalty in a homogeneous country without racial

discrimination. And they would oppose the death pepalty

it the incomes of those executed and of those spared were
the same. Abolitionists oppose the death penslty, not its
possible maldistribution. They should have the courage of
their convictions.

Maldistribution between the guiliy and the innocent: an-
other sham -argument. ‘What about persons - executed in
error? ‘The objection here is not that some of the guilty get
away, but that some of the innocent- do not—a matter far
more serious than discrimination among the guilty. Yet,
when urged by abolitionists, this too is a sham argument;
as are all distributional arguments. For abolitionists are
opposed to the death penalty for the guilty as much as for
the inni Herice, the q of guilt, if at all relevant
to their position, cannot be decisive for them, Guilt is de-
cisive only to those who urge the death penslty for the
guilty. They must worry about distribution—part of the
justice they seek.

Miscarriages of justice. The execution of innocents be-
lieved puilty is a'miscarriagé of justice which must be op-
posed whenever detected. But such miscarriages. of justice
do not warrant abolition of the death penalty. Unless the
moral drawbacks of an-activity or practice, which include

(c_;‘
L PYNISHMENTY )

the possible death of i b d igh the
moral advantages, which include the in:diocent lives that
might be saved by it, the activity is warranted, Most human

tiviti it f: ing, automobile and air
traffic, sports, not to speak of wars and revolutions—ciiuse
the death of soine innocent bystanders. Nevertheless, if the
advantages sufficiently outweigh the disadvantages, human
activities, including those of the penal system with all its
punishiments, are morally justificd. Consider now the ad-

vantages in question.
III.

Deterrence

New evid Is there evidence for the useful of the.
death penalty in sccuring the life of the citizens? Research-
ers in the-past found no statistical eviderce for the effects
sought: i.c., marginal detertent effects, deterrent cffects
over and above those cf alternative sanctions, However, in
the tast few years new and more sophisticated research has
led, for instance, Professor Isaac¢ Ehrlich to conclude that.
over the period 1933-1969, “an additional execution per
year . . . may have resulted on’the average in sevén or
eight fewer ders.”s: Other i i have confirmed
Ehrlich's tentative results, Not surprisingly, refutations have
heen attempted, and Professor Ehrlich has answered them.
He has also published ional analysis of the

a new cros
data which confirms the conclusions of his original (time-
series} study® The matter will remain controversial for
some time,2. but two tentative conclusions can be drawn
with some confidence by now, First, Ehilich has shown that
previous investigations, which did not find deterrent effects
of the death penalty, suffer from fatal defects. Second, there
is now some likelihood~—much more than hitherto—of
demonstrating marginal deterrent effects statistically.

The choice. Thus, with respect to detérrence, we inust
choose 1) to trade the certain shortening of the life of &
convicted murderer for-the survival of between seven and
eight inriocent victims whose future murder by others may
be less likely if. the convicted murderer is executed, Or 2)
to trade the certain lengthening of the life of a convicted
murderer for the possible loss of the lives of between seven
and eight innocent victims, who may be more likely to be

8, “The Deterrent Effect of Cepital Punishment: A Questlon of Lifo and
Death.” Amerlcan Economle Review, June 1975 In the period studied capis
tal punishment was afready’ Infrequent and uncertato. Jit deterent eficel
might be greater when more frequently fmposed for capital crlmes, so that
a prospeetive offender would feel more certain of It, -

9. See Josirnc! of Legal Studies, January 1977; Journal of Polliical Econs
omy, June 1977} and (this [§ the cross-sectional analysis) Américan Eco-
nomic Review, June 1977,

10. Per contra see Brlan Forst in Minnespta. Law Review, May 1977, and
Detersence pnd Incapacitation (National Academy of Sclences, Washing.
ten, D.C, $978). By now statlstical analyses of the effects of the dealh
penalty have become # Yrritable coltage Industey, This has happened since
Ehrlich found deterrent effects, No one much bothered whea Thorsten
Selilin found none. SHM, It is 100 carly for morz than icntative conclue
slons. The (wo ‘papérs mentloned above are replied to, ‘maore than ade-
quately in my view, in Isaac Enrlich’s “Fear of Pdenence,” Journal of
Legal Siudies, Junc 1977,
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murdered by others because of our foilure to enecute the
convicted miurderer.! .

If we wére cerfain that exécutions have a zero marginal
effect, théy could nof be justified in deterrent terms. But
even the pre-Bhilich § igations never did d
this. They merely found that an above-zero effeét cannot be
demonstrated statistically. While we do. not know it present

e degree of corifidence with which we can assign an

‘ove-zero marginal deterrent effect to 2xecutions, wi
‘Ye more confident than m the past. 1t seems morally in-
def ‘to let convi s survive at the probable
«—saven at the merely possible—expensé of the lives of in-
fiocent victims who ‘might have been spared had the mur-
derers been executed,

Non-deterrence as a sham argument, Most of the studies
‘purporting. to show that capital punishment produces no
added deterrence, or that it cannot be shown to do so, were
made by abolitionists, such as Professor Thorsten Sellin.
‘They were used to show the futility of the death penalty.
Relying on their intuition as well as on these studies, many
aholitionists still are convinced that the death penalty is no
more d than life impri And they si ly
believe that the failire of capital' punishment to produce
additional deterrence argues for abolishing it. However, the
more passionate and committed abolitionists use the asserted
ineffectivencss of the death pénalty as a deterrent as a sham
argument—just as they use alleged capriciousness and mal-
distribution in application. They use the argument for de-
bating purposes—but sctually would abolish the death
penalty even if it were an effective deterrent, just as they

ould abolish the death penalty if it were ncither discrimi-

torily nor otherwise maldistributed.

PROFESSORS CrarLEs BLack (Yale Law School) and
‘Hugo Adam Bedau {Tufts, Philosophy) are both well known
for their public commitment to abolition of the death penal-
ty, attested to by numerfous writings. At a symposium held
on QOctober 15, 1977 a¢ the Arsizona State University at
Tempe, Arizona, they were asked to entertain the h)polhcsis
—~whiether or not contrary to fact-~that the death penalty is
strongly deterrent over -and sbove alternative penaltics:

we can’

to. them than the lives of any number of indocent murder
victims who would be spared if convicted murderers were
execitted.

I'haye had occizion subsequently to ask former Attorney
General Ramsey Clark the same questions; he Snswered as
Professors Black and Bedau did, stressing that nothing could
persuade him. to favor the death penalty—however deter-
fent it might be. (Mr, Clark has kindly permitted me to
quote his' view here.}

Now, Professors Black and Bedau and Mr. Clark do not
belicve thut the-death penalty adds detérrence. They do. not
believe therefore—tegardiess of the évid that abolition
would cause an-increase in the homicide rate; But the ques-
tion they were.asked, and which—after some dodging—they
answered forthrightly, had nothing to do with the accept-,
ance or rejection of the deterrent effect of the death penalty.
It was a hypothetical question: If it were deterrent, would
you still abolish the death. penalty? Would you still abolish.
it i€ it were very deterrent, so that abolition would lead to
o -quantum jump in the murder rate? They answered af-

firmatively.

These tatally committed abolitionists, then, are not ig-
terested in deterrence. They clsim that the death penalty
does not add to delerrence only as a sham argument. Actu-
a]ly‘ whether or not lhe death penalty deters :s, to lhcm,
frrel . The | of-these i
“1ans is puzaling as well as inh Passt ideolopical
commitments have been known to havc such effects. ‘These
otherwise kind and occasionally reasonable persons do not
warit o see murdercrs executed ever—hownver many inno-
cerit Jives can be saved thereby. Fiar injustitio, pereat hu-
manitas.

Experiments? In principle one could experiment to {ost
the deterrent effect of capital punishment. The most direct
way would be to legislate the death penalty for certain kinds
of murder if committed on weekdays, but never on Sunday.
Or, on Monday, Wednesday, and Friday, and not on other
days; on other days, life imprisonment would be the maxi-
mum sentence. (The days could be changed around every
few years to avoid possible bias.) I am convinced there will
be fewer murders on death-penalty than on life-imprison-
ment d1ys. Uafortunately the cxpenmcnt faces formidable

1,

Would they favor abolition in the face of lusive proof
of a strong deterrent effect over and above that of alterna-
.tive penalties? Both gentlemen answered affiematively, They
were asked whether they would still abolish the death pen-
alty if they knew that abolition (and rcplacement by life
impri t) would increase the homicide rate by 10 per
cent, 20 per cenf, 50 per cent, 100 per cent, or 1,000 per
cent. Both gentiemen continued to answer affirmatively.

I am forced to conclude that Prefessors Black and Bedau
think the lives of convicted murderers (however small their
pumber) arc more worth presen'mg than the lives of an
indefinite number of i t victims (b great their
thbcr) Or, the principle of abolition js more important

11. 1 thoupht that prudence as well as morality commanded us to choose
the first alteendtive even when I believed: that the degree of probability and
the extenl of detesrent effects might remaln unknown. {See my “On Deter-
rence and the Death Penalty,” Journal o] Criminal Low, Criminology, and
Police Sclence, Junc 1969.)  That probability I3 more Hkely to become
known now and {a be grealer than was apsiient A few years ago.

35-890 O - 75 -3

The anrden of pruof of usefulness. Let me #dd a com-
mon-sease remurk, Our penal system rests on the proposition
that more severe penalties are more deterrent than less se-
vere penatifes. We assume, rightly, I belteve, that a $5 fine
deters rape less than a $500 fine, and that the threat of five
years in prison will deter more than either fine.1® This as-

12. Though. it would {solate detertent effects of the punishiredt fromy in-
capacitating effects, and abo from the effect of Durkheimian “pormative
velidatlon® ‘when it does not depend on theeals, Stil, It {s not acceptable
to our sense of justice that peopls guilty of the same crime would de.
Hberately get different punishments and: that the difference would be mada -
1o depend deljberately on a-faclor ferelevant tor the nature of the crimé or
of the criminal,

13. As Indleated before, demonstrations are not. avaflable for fhe esact
addltion to deterrence of each added degree of scverity n. vasious ‘elrcum-
stances, and with respect {0 varlous acts. We have coauted: so far on o
sea of plausible assumptlons, (It I3 not contended, of course, that the de.
gree ol severity alone determines deteerent eflects. Other factors may rein.
foree or offset the effect of severity, be it on the motivational [incentive)
side, or as added costs and risks.)
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sumption of the penal*system resis. on the common ex-
perience’ that, ance aware of them, people léarn to. avoid
natral dangers the more likely these are to be injurious
and the more severe the likely injuries; Else the survival of
the human race would be hard to explain, People endowed
with ordinary common sense (a class that includes a modest
but significant number of sociclogists) have found no rea-
zon why behavior with respect 16 egat dangers should differ
from behavior with respect to natural dangess. lndeed, it
daesu't. Henée, all legal proportion tt d pen-

o5 an incentive to murder the vietim/witness,) This may
not stop an Eichmann after his first murder; but it will stop
most people before, To be sure, an offender not deterred
from murdering one victim by the threat of exccution is
unlikely to be deterred from additional murders by fusther
threats, The range of effective punishments is not infinite;
on the contrary, it is necessarily more restricted than the
range-of possible crimes, Some offenders cannot be deterred
by any. threat. But most people can be; and most people
1 to the size of the threat addressed to them. Since

alties to the gmvny of grimes, both to do justice and to
achieve deferrence in proportion "to that gravnly.

But if, ceteriv paripus, the more severe the penalty the.

greater the deterrent effect, then the most severe available
penalty—the death penalty—would have the greatest deter-
rent effect. Arguments to the contrary assume either that
capltal crimes. never ate detetrable- {sometimes merely be-
cause. not all capital crimes have been deterred), or that,
beyond life imprizbnment, the deterrent effect of added se-
verity is necessarily zero. Perhaps, But the burden of proof
must be borne by those who presume to have located the
point' of zero marginal returns before the death penalty,
The threat of death needed in special circumstances. An-
other commonssense ohservatidn, Without the death penalty,
we nécessarily confer immunity .on just those persons most
likely .to e in need of deterrent threats: thus, prisoners
sérving life sentences can kill fellow prisoners or guards
with impunity, Prison wardens are unlikely to be able to
prevent violence in prisons as long as they give himane
treatment to inmates and have n» serious threats of addi-
tional punish ilable for the among them
who are already serving life sentences, I cannot sce the

dcath is the yltimate penaliy—the greatest threat, available
~—it must be reserved for the ultitnate cnmc even though it
cannot always prevent it.

_IvV.___

Some
FPopular
Arguments

Consider now some popular arguments against capital
punishment.

Barbarization. According to Beccaria, with the death pen-
alty the “laws which punish homicide . . . themselves com-
mit it,” thus giving “an example of barbarity." ‘Those who
speak of “Jegalized murder" use an oxymommc phrase o
echo this allegatio fines, incar-
ccrauous, or cxccuhuns—although often physically identical
to the crimes punished, are acither crimes, nor their moral
couwa!cnt. Thc difference between crimnes and lawful acts,

moral or utilitarjan reasons for giving permanent ‘i
to homicidal life pnsoners, thercby endangering the other
prisoncrs and the guards, in cffect preferring the life prison-
€rs to their victims who conid be punished if they murdered.
Outside prison an offender who expects a life sentence
for his offense may murder his victim, or witnesses, or the
arresting officer, to improve his chances of escaping. He
could not be threatened with an additional penalty for his
additional ¢rime—an open invitation. Only the death pen-
alty could deter in such cases. 1t If there is but a possibility
that it will, we should retain it. But I believe there is a prob-
ability that the threat of the death penalty will deter.
Reserved for the worst crimes, However, effective deter-
rence requires that the threat of the ultimate penalty be re-
served for the worst crime from which the oﬂ’cnder may

fudi h is not physical, but legal: crimes
differ {rom other acts by being wnlawful. Driving a stolen
car is a cnme, though not physlcally distinguishable from
driving & car lawfully owned. Unlawiul impri and
kidnapping need not differ physically from the lawful arrest
and incarceration used to .punish unlaw(ul imprisonment
and kidnapping: Finally, whether a lawful punish gives

n “example of barbarity" depends on how the moral dif-
ference: between crime and punishment is perceived. To
suggest that its physical quality, ipso facto, morally disquali-
fies the punishment is to assume what is to be shown.

It is quite possible that all displays of violence, .criminal
or punitive, influence people to engage in unlawful imita-
tions. This scems one good reason 1iot to have public execu-
tions, Bul it does not argue against executions. Objections

be deterred by that threat. Hence, the
should not be prescribed when the offender, because al-
ready threatened by it, might feel he can add further crimes
with impunity. Thus, rape, or kidnapping, should not incur,
the death penalty, while killing the victim of cither crime
should.?® (The death penalty for rape may actually function

14, Patticularly since he, unlike the person already In. custody, may
have much to galn lzom his dditional crime {see Foolnote 18).

15, The Supreme Court hay decided that capital punlthment for rape
(At Teast of adults) is “'cruc! and unusval® (Coker v. Georgla, 1977). For
the. yeasons staled in the teat, § welcome the declsion—but not the justi-
fication glven by the Supreme Court. The penalty may indetd be as exi
cesslve as the court feels jt Is, bit not In .the comstitutional sense of
belng frrationally o¢ extzavagantly sa, and thus conleary te the Elghth

to displaying on TV the process of violently subduing a re~
sistant offender do not argue ogainst actually subduing
him.1® Arguments against the public display of vivisections,

Amendment. The serieusness pl the crlme of rape: and the approgpriateness
of the death ‘peoaity for it are malless for political rather than judiclal
institytions. to decidr. I should 'vole against the death penalty for rape—

» and not enly for the reasons slaled in the texy above; but the Court

shoutd have left the matter to the vote of the citfzeny.
“The charge of racially discriminitory spplication was most often luula
fied when the penalty was fnfilcied Jor rape. Yet I doubt that the charge

will be dropped, or that the agitation agalnst the death penaliy will stop, .

once It s no longér inflicted for rape, Discrimination never was more
than 2 prefeat wsed by abolitionists,

16, There. i3 a good argument here agalnst unnecessary public displays
of violence, (Sc¢ my “What to Do sbout TV Violence,”. The Alsernative,
August/September 1976),
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or of the effects of painful medications, do not 'argue: against
cither, Arguments. against the public display of sexual ac-
tivity do, not argue against scxual activity, Arguments
against public exccutions; then, do not argue against execu-
tions,)? The deterrent effect: of punist depends on

o. It is unreasopable to expact people. who entered a crim-

inal occupation—e.g., that of pickpocket—fully awdre of
the risks, to be subsequently deterred by those risks if they
are not increased. They will not be deterred unless the pens
alty b more severe, or is inflicted more often.

thelr being known. Buit it does not depgnd on punishments®
belng carried out publicly, ‘The threat of imprisonment de-
ters, but incarcerated persons are not on public display.

Crimes of passian, Abolitionists often maintain that most
‘capltal crimes are “tcts of passion” which a) could not'be
restrained by the threat of the death penalty, and b) do not
deserve it morally oven if cther crimes might, It is not clear
to me why a crime motwat:d by, say, sexual passion i:
morally less deserving of pudish than one i
by passion for money. Is the sexual passion morally more
respectable than others? or more gripping?. or just mors
popular? Generally, is violence in personal cenfiicis morally
more excusable than violence among people who do not
know cach other? A precariovs case might be made for
such a view, but I shall ot attempt to make jt.

Perhaps it is true, haiever, that many murders. are ir-
rational “acts’ of passion™ which cannot be deterred by the
threat of the death penalty. Either for this reason or be-
cause- “crimes of passion® are thought less blameworthy
than other homicides, most “crimes of ‘passion” are pot
punishable by death now.1®

But if most murders are Hrrationat acts, it would there-
fore seem that the traditional threat of the death penslty
has succeeded in deterring most rational people, or most
people when ratlonal, from committing murder, and that
the fear of the penalty coniinues to deter all but those who
‘nre so irrational that they cannot be deterred by any threat.

Hardly » reason for abolishing the death penalty. Indeed,
that capital crimes are committed mostly by irrational per-
sons and onty by some rational ones would suggeet that
more rational persons might commit these crimes if the
penalty were lower. This bardly argues against capital pun-
ishment. Else we would have to abolish penalties whenever
they succeed in dctemng people. Yet abolitionists urge that
capital punish b capital crimes are
most oflen i by the brrationat though deter-
ring the rational is not quite enough.

Samuel Johnson. Finally, some observations on an ancc~
dote reported by Boswell and repeated cver since ad nou-
seam. Dr. Johnson found pickpockets active ii a crowd
assembled to. see one of their number hanged, He con-
cluded that executions. do not deter, His conclusion does
not follow from his observation.

1. Since the penalty Johnson' witnessed was what pick-
pocikets had expected ell along, the.y had no Feasn fo ve-

2. At most, a public execution could have had the de-..
terrent effect on pickpockets expected by Dr. Johnson be-
cause of its visibility. But visibility may also have had a
contrary effect: the sp te of jon was probably
more fascinating to the crowd than other speciadw it dis~

. tracted attentlon from the activities of pickpockets and

thereby increased their opportunities mure than other spee-

dacles would, Hence, an execution crowd might have been

more inviting to pickpockets than other crowds. (As men-
tioned before, deferrence lepends on knowledge, but docs
nat fequire visibility.)

3. Even when the penalty is greatly increased, let nlone
when it is unchanged, the deterrent effect of penalties je
usually slight with respect to those already engaged .in crim-
inal activities.}® Deterrence. is effective in the main by re-
straining people not o3 yet commitied to a criminal wccups-
tion from entering It. This point bears some expansion.

Tne RISK OF PENALTY is the cost of crime offenders ex-
pect. When this cost (the penalty multiplied by the risk of
suffering it} is high cacugh, relative to the benefit the crime
is expected to yield, the cost will deter a considerable pum-
ber of people who would have entered a criminal occupa:
tion had the cost been lower. When the net benefit is very
low, only those who. have no other opportunities at all, or
are irrationally attracted to it, will want to engags in an
illegal activity such as picking pockets. In this respect the
effects of the cost of crime are not different from. the
effects of the cost of automobiles or movie tickets, or from
the effects of the cost (effort, risks, and -other disadvan-
tages) of any activity relative to its bencfits. When (com-
parative) net benefits decrcase because of cost increases,
so does the flow of new entrants, But those already in the
occupation usually continue. Habits, law-abiding or criminal,
are less influenced. by costs shan habit formation is. That
is ‘s true for the risk of penalties as for any other cost.
= Most deterrence studies disregard the fact that the major
effect of the legal threat system-is-on habit formation tather
than on habits formed. It is a long- rather than a short-run
effect. By raeasuring only the short-run effects {on habity
already formed) vather than the far more important long- -
run. (habit-formirg) effects of the threat system, such stud-
ies underrate the effectiveness of the deterrence.

4. Finally, Dr. Johnson did pot actunlly address the

duce their activities. Deterrence is expected to
(i.c., crime is expected to decreasc) only when penaltfes

17. 1t may be noted that In Beceasin’s time ezecutlons were regarded as
public entertalnments. Tempora mutantur- € pos miutamus, in illis,
‘ 18,  have rescrvations on both thesa counts, belng convinced that many
Frimes among relatlves, frlends, and assoclates are as blameworthy and
a1 deterrable az crimes among stranpers. Thus, miajor heroln dealers In
New York arc threstened with Ulo. Imprisonment. In e absence of the
feath peaally they find It advastageous to have witnesses. killed. Such
murders surely arc ot acts of pruion 16 the thamical vensi, though they
eccur among ‘assoclates, They are, in pnalce, encouraged by the present
penal Jaw in New York,

of the deterrent effect of execution in any respect
whatever. To do so he would have had to compare the
number of pocket-picking episodes in the crowd assembled
to wittiess the execution with the nimber of such episodes
in o similar crowd assembled for some other purpose, He
did. not do so, probably because he thaught that a deterrent
effect occurs only if the crime is altogether eliminated.

15. The high dégtee of in
Johnsan's. time may also have wnkmcd deterrent =He=u. Wlmeulnl an
eumﬂun capaot correct thix’ defect,
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That is & common n\xsundcxstandlng. But crime can only
be reduced, not eli; harsh the penalties
there are always non-deterrables. Many, perhaps most, peo-
ple can' be deterred, but never all,

V.

Final Moral
Considerations

The motive of revenge. One objection to capital punish-
ment is that it gratifies the desire for revenge, rregarded
as morally unworthy. The Bible has the Lord declare:
“y is mine” (R 12:19). He thus Jegitimized
vengeance and reservi ¢ it to Himself, probably because it
would. otherwise be di fuptive. But He did not deprecate
the desire for vengeance.

Indecd Romans 12:19 barely precedss Romans 13:4.
whichy tells us that the ruler. “beareth not the sword in' vair.
for he is the minister of God, a revenger to execute wrath
upon him that doeth evil.” It is not unreasonable to inter-
pret Romans 12:19 to suggest that revenge is to be dele-
gated by the injured to the mler, “the minister of God”
who is “to exccute wrath.” The Bible also ¢njoins, “the
murderer shall surely be put to death” (Numbers 35:16-
18), recognizing that the death penalty can be warranted
—whatever the motive. Religious tradition certainly sug-
pests no less, However, since religion expects justice and
vengeance in the world to come, the fdithful may dispense
with efther in. this world, and with any particular penalties
~though they seldom have. But & secular state must do
justice here and niow—it cannot assume that another pow-

er, clsewhere, will do justice where its couris did not,

The motives for the death penalty may indeed mcludc
‘vengeance. Venigeance s a p hologi
ly reparatory satisfaction for an injured party, group, or
society. I do pot se¢ wherein it is morally blameworthy.
When regulated and controlled by law, vengeance is also
socinlly vseful: legal vengeance solidifies social solidarity
against lawbreakers. and probably is the only alternative to
the disruptive private revenge of those who feel harmed.

'y and psy

+ Abolitionists want {o promise murderers that what they did

to their victims will never be done to them. That promise
strikes most people as psychologically incongruous. It is.

At any rate, vengeance is irrelevant to the function of
the death penalty. It must be justified independently, by its
purpose, whatever the motive. An action, & rule, or a pen-
alty cannot be justified or discredited by the motive for it
No rule should be discarded or regarded as morally wrong
(or right) because of the motive of thiose who support it.
Actions, rules, or penalties arc justified not by the motives
of supporters but by their purpose and by their effective-
ness in- achieving it without excessively impairing other
objectives.2® Capital punishment is warranted. if it achieves
its purpose~—doing justice and detesring crime—regardiess
of whether or not it js motivated by vengeful feclings.

—— ’

20, Different molives (the rcason why something Is donz) may gen-
srate the same action (what Is done), purpose, or jntent, Just as 1hc same.
motive may Jead to different actions.

Characterisiics. Before turning fo its purely moral as-
pects, we must examine some specific characteristics, of
capital punishment. It is feared above all punishments be-
cause 1) it is not merely. ifreversiblé, ns most other pen-
altics are, but also irrevacable; 2) it hastens an event which,
unlike paln, deprivation, or injury, is unique in every Jife
and never has been reported on by anyone, Death is-an

experience that cannot actually be experienced and that.

ends: all exporience, Actunlly, being dead is no different
{from not being born—a (non)cxperience we all had before
being born., But death is not so perceived. The process of
dying, a quite different matter, is confused with it. In tumn,
dying is feared mainly because death is anticipated—even
though death js feared because confused with dying. At any

rate, the fear of death is universal and is often attached to- -

the penalty that hastens it—as though without that penalty
death. would not corme. 3) However, the penalty is feaved
for ancther reasot: as well. When death is imposed as a
delibernic punls‘hmcnl by onc’s fcllow men, it signifies a
complete severing of human solidarity. The convict is ex-
plicitly and dramatically rejected by his fellow humans,
found unworthy of their society, of sharing life with them.
‘The rejection exacerbates the natucal separation anxiety of
those who cxpect imminent death, the fear of final anni-
hitation. Inch as {hese cf istics are in most minds,
the specific deterrent effcet of executions depends on them,
and the moral justification of the death penalty, above and
beyond the deterrent effect, does no less.

Methodological aside. Hitherto 1 have relied on logic
and fact. Without relinguishing either, I must appeal to
plausibility as well, as T turn to questions of morality un-
altoyed by other jssues, For, whatever ancillary service facts
and Jogic can render, what one is persuaded to accept as
morally right or wrong dcpends on what appears to be
plausible in the end. Qutside. the realm of morals one relies
on plausibility only in the beginning.

The value of life, 1f there is nothing for the sake of
which one may be put to death, can there ever be any-
thing worth risking one’s life for? If there is nothing worth
dying for, is there any moral value worth living for? Is 2
life that cannot be transcended by—and given up, or taken,
for—anything beyond itself more valuable than one that can
be transcende£? Can it be that cx;slencc, life itself, is the
highest roral value, never to be ngcn up, or taken, for
the sake of Ling? And, psychelogically, does a-social
value system in which life itself, however it is lived, be-
comes. the highest of goods enhance the value of human
life or cheapen it? I shall content mysclf herc with raising
these questions.2t B

Homo homini res sacra. “The lifc of cach man should
be sacred to each other man," the ancients tell us, They
unflinchingly executed murderers.*2 They realized it is not
enough to proclaim the sacredness and inviolability of hu-
man life. It must be secured as well, by threatening with
the loss of their ovn life those who violate what has been

2L Insofar 23 these questions are psychological, emplrical cvidénce
wauld. not be Jerelevant, But it i3 likely to be evalualed In terms depends
Ing_on moral views,

22, 'Not always, On the disastrotis consequences of perlodic’ fallure to-do
50, ‘Sir Henry Maine waxes cloquent with sorrow in his Anclent Law
Lob, 4085,
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proclaimed as inviolable~~the right of innocents to live.
Else the inviolability of human life is neither credibly pro-
laimed nor {ly protected. No society can profess that
the lives of its members are secute if those who did not
allow innocent others to continue living are - themseclves
allowed to i living—at the of the com-
munity. To punish a murderer by incarcerating him as one
does a pickpocket cannot but ch g an life. Murder
differs in quality from other crimes and deserves, there-
fore, a punishment that differs in quality from other pun-
ish There is a di i 1t should be underlined,

not blurred.

If it were shown that no punishment is more deterrent

than a teivial fine, capital punishment for murder would
'rcmain just, even If not useful. For murder is not a trifling

offense, Punishment must be proportioned to the gravity
of the crime, if only to d it and to vindicate the
importance of the norm violated. Wherefore all penal sys-
tems proportich punishments to- crimes. The worse the
crime; the higher the penalty deserved. Why not then the
highest penalty—death—for the. worst erime-—wanton mur-
‘der? Those rejecting the death penalty have the burden of
showing that ro ctime ever deservés capital punishment2
~—a ‘burden’ which they have not so .fat been' willing -
to bear.

Abolitionists insist that we all have an imprescriptible
right to live to our natural term; if the innocent victim
had a right 1o live, so does the murderer. That takes cgali-
tagianism too far for my laste. The crime sets victim and
murderer apart; if the victim did, the murderer does not
deserve to live. If innocents are to be secure in their Jives
murderers cannot be, The thought that murderers are to
be given as much right to live as theit victims oppresses me.
So does the thought that a Stalin, a Hitler, an Idi Amin

23, One nay argue that somie crinies deserva more than execution and
that. the above reasoning would Justify pusitive torture as well, Pethsps,
But torturs, unlike death, Is gencrally refected, Therefore pensltics dave
been teduced to a {éw kinds—fines, confinement, and execution. The [s-
sug 13 academic because, unilke the death penalty, tdrturc hss become
repulsive to. us, (Some reasons for this public revulslon are listed In
Chapter 17 of my Punishing Crimipals, Basic Books, 1975.) As was noted
above (p. 404) the range of punishments Is bound to be more Hmited
than tho range of crimes. We do not accept some punishments, however
much deserved they may be.

should have as much right to live as their victims did,

Fallure of nerve, Never 1o cxecute & wrongdoer, regard-
less of how depraved his acts, is to proclaim that no act can
be 50 irredeemably vicious as to deserve death—that no
human being cab be wicked enough to be deprived of life,
Who actually can believe that? I find it easier to belleve
that those who affect such a view suffer from a failure of
nerve. They do not think themselves——and therefore any-
one else )e to decide g of life nnd death.
Aware of human frailty, they shudder at the gravity of the

“ .decision and refuse to make it. The irrevacability of a ver-

dict of death is contrary to the modern spirit that likes to
pretend that nothing ever is definitive, that everything is
open-ended, that doubis must always be entertained and
revisions must always remain possible. Such an attitude
may be belpful to the reflecti inquiring philosophers
and scientists; but it is not proper for courts. They must
make final jud, ts beyond a r ble doubt. They
must decide. They ¢an evade decisions on life and death
only by giving up their paramount duties: to do justice, to
secure the Jives of the citizens, and to vindicate the norms
socicty holds inviolable.

ONE MAY oBJECT that the death penalty either cannot
actually achieve the vindication ‘of violated norms, or is
not needed for it. If so, failure to inflict death on the crimi-
nal does not belittle the crime, or imply that the life of the

- criminal 4s of greater importance than the moral valie he

violated or the harm he dig to his victim, But it is not so.
In all societies the degree of social disapproval of wicked
acts is expressed in the degree of punishment threatened.24
Thus, punishments both proclaim and enforce social values
according 1o the importance given to them. There is no
other way for society to affirm its values. There is no other |
effective: way of denouncing socially disapproved acts. To
refuse to punish any crime with death is to suggest that
the negative value of a crime can nevet exceed thie positive
value of the life of the person who committed it. 1 find
that proposition quite implausible, 0

24, Saslal approvel is usually not unanimous, ard the system of rew:
refiscts 1t Jess,
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TESTIMONY OF ERNEST VAN DEN HAAG, VISITING PROFESSOR
OF CRIMINAL JUSTICE, STATE UNIVERSITY OF NEW YORK,
ALBANY

Professor vaN pEN Haag. With your permission, I would like to make
a few points on the bill actually before you, H.R. 13360, and then make
a few general comments on the death penalty.

Mr. Maxw. Very good, sir. . .

Professor vax pexy Haac. Rule 65 (1) on page 7, line 15 of the bill
before you, proposes as a mitigating circumstance “the youthfulness
of the offender.” I would like to urge you to eliminate this clause if the
youthfulness of the offender in the opinion of the court diminishes,
and I quote “the defendant’s capacity to appreciate the wrongfulness
of his conduct,” then, 65 (2) fully takes care of it. i

If, on the other hand, the youthfulness of the offender does not di-
minish his ecapacity to appreciate the wrongfulness of his act, then I
do not think it is relevant at all. Therefore, I urge you to eliminate this
mitigating circumstance.

I am certainly in favor of regarding it as mitigating if a defendant
in the opinion of the court was not able, or under circumstances did
not fully appreciate the wrongfulness of his act, but that seems to me
quite independent of his age. Young people are just as capable in my
opinion, just as they are just as capable to murder, of appreciating the
wrongfulness of murder. And if not, if in the opinion of their counsel,
they are not, their counsel certainly will make that present, and the
court would certainly be able to appreciate the counsel’s argument.

Mr., Wracrvs, If you will permit me, Mr. Chairman, to interrupt on
the relevancy of youth, your argument goes it is irrelevant with ré-
spect to mental capacity to appreciate the wrongfulness of the act, and
T think the case certainly can be made.

Do you believe that it is irrelevant on the question of the potential
for rehabilitation ?

Professor vax pEnx Haag. There is very little evidence for rehabili-
tation with respect to the kind of murder that is being contemplated
by the present bill, which does not contemplate the death penalty for
an act of passion. You may say generally there is no evidence for re-
habilitation in general for most people.

Let me put it this way: People go out of prison the way they came
in. Probably not worse and probably not better. What statistical evi-
dence we have is that no program of rehabilitation of any kind under-
taken either in the United States, or for that matter, in such countries
as Sweden has managed to influence the rate of rehabilitation at all.

Now, you perhaps Imply that young people are more easily rehabili-
tated. There is no evidence of that, I am sorry to say.

Mr. Wigarys. Well, if that is true, then it is true across the board
with respect to all crimes.

Professor van pEN Haaac. T agree with you. ‘

Mr. Wigerns, And I would like to think that, and I do not have the
impirical evidence which you do not have either, but I would like to
think that if we forget for a moment about the death case and are
simply talking about crime in general, that there is time with respect
to a particularly youthful offender for society to work on that person
and perhaps to change that person into noncriminal pursuits.
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And I would like to think that thereis some evidence of a great num-
ber in our society who have committed acts in their youth, yet have
grown to become useful members of society. In fact, I suppose if you
search your own history, you might find some excesses in your youth.
And it wouldn’t be hard for &ny%)ody in this audience to do that.

You see, I think what I am trying to say is there may be some rele-
vance to it for some consideration. And your argument is it is an irrele-
vant factor. «

Professor van pexy Haae. Well, let me point out that if in some ways
youthfulness is regarded as relevant in dealing with the appreciation
of the wrongfulness of the act, that would be retained if my view is
accepted. I would like to think as you do, Mr. Wiggins, but the evi-
dence that we have does simply not bear out that our effort of rehabili-
tation are successful. ,

Age, however, if I may add, does play a role. Generally speaking, we
find people after the age of 40 whether exposed to rehabilitation ef-
forts or not, are likely not to commit violent crimes.

The question really before you in this case is a philosophical ques-
tion—namely, do you wish to consider in punishment what a man will
do in the future or do you think that the punishment is imposed for
what he has done in the past?

Generally speaking, the eriminal law does not consider what a man
will do in the future, else there would be no point in ascertaining his
guilt. A1l we would need is to ask o psychiatrist to predict the future
behavior of the person, whether he has committed a crime or not.

We do punish people not for what they will do in the future; we
punish them for what they have done in the past.

Mr. Wigerns. I think 1t is an error for anyone to settle upon one
basis of punishment for crime. It is a mixed bag. In fact, there is no
agreement among penologists and in society where we do all these
things, but a feeling several facts bear upon it, one of which is the
gravity of the offense; how we treat that person deals with some fac-
tors relative to capacity to rehabilitate.

We recognize that there is a degree of vengence involved. I think it
is futile to attempt to settle upon one and then to say that the punish-
ment has to fit that model. It is a mixed bag of consigeration.

Professor vax pEN Haac. I cerainly agree with you, Mr. Wiggins.
There are at least 2 major considerations. (1) retribution for what he
has done in the past and (2) the effect of the size of punishment car-
ried out on the deterrence of others.

I am not at all convineced of the relevance of rehabilitation for the
very simple reason we have no evidence that it has worked anywhere.

Mr. Wiceins. Well, I have interrupted, so I am going to ask two
more questions. Then, we won’t have to agk at the end.

Do you believe it is constitutionally permissible, given the present
state of the law, to impose the death penalty in any case in which a
death did not occur?

Professor van pEN Haag. It is not altogether clear because, as you
know, the Supreme Court has recently excluded the death penalty for
rape of an adult. I do not know what it would say for rape of a child.

My own feeling, and it is a guess, certainly no better than yours,
that the Court is very unlikely to regard as constitutional the death
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penalty for any, but the gravest crimes. Rape apparently is not in-
cluded in the Court’s opinion. .

And I doubt greatly that anything but some form of kiliing would
be included.

Mr, Wigerns, Well, I was thinking of two offenses when Y asked
that question because both of which are normally Federsl death cases
now.

‘We have a rape situation in the present Federal Code authorizing
the penalty of death. And I doubt whether it would stand constitu-
tional muster as drafted. »

The other area, however, is treason in which death is not an inevi-
table consequence of treason.

And I just wonder if you would have a view as to whether we could
impose the death penalty for treason.

Professor van pEN Haae. I think in the case of treason, nobody
knows what the Court will decide. I myself think there is no harm in
trying to impose it. I would myself leave it to the Court to exclude it
if the Counrt so feels.

As for rape, let me point out that I tend to agree with the conclusion
of the Court, but let me point out that it is in my opinion irrational to
impose the death penalty. To do so is to invite the rapist to kill his vie-
tim so as to, without additionsl cost to himself, remove a possible wit-
ness to his erime.

M. Wieemns. That would be so if we had a mandatory penalty. But
I will tell you that is——

Professor van pEN Haac. Even if it is not mandatory, and it cer-
tainly cannot be under present circumstances, it seems to me that when
ever the death penalty is imposed, it gives a temptation to the offender
to commit an additional crime since no further penalty can be imposed.

So I would be very sparing. And on the whole, I would not wish
to impose it for rape because I’d reserve it for rape murder. But
treason is a very different matter.

Mr. Wigeins. How about kidnaping when some sort of harm oc-
curred to the victim ?

Professor vax pen Haae. Again, it seems to me if the purpose, and
it should be the purpose, is to spare the victim, protect the possible
victims, I wonder whether when you impose the death penalty for
bodily harm during the kidnaping, you do not really tempt the kid-
naper to kill the victim which would rem~~s a witness and would not
increase his penalty since you can’t go beyond death.

So I would be very relactant to do that.

Mz, Wicerns. Do you think the conclusion one can draw with respect
to kinds of offenses which death penalties would prompt the Supreme
Court, suggesting to tolerate the death penalty only for the most
extreme crimes, and it hasn’t yet given us a list of those crimes, but
itd h'ixs said that rape is not on the list, at least when the victim is an
adult.?

Professor vax pEN Haaa. Yes.

Mr. Wicorns. And it is an open question with respect to—— )

Professor vax pEN Haae. It is an open question. My own guess 1s
that the chances are that unless 2 person is killed, with the exception
possibly of treason which has a long history of being regarded as a
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very special sort of crime, the Court is likely to not regard the death
penalty as constitutional.

. I am here predicting; I am not agreeing with the reasoning of the
Court. To my mind, this is a matter for the legislature to decide
and not a matter for the Court to decide what is regarded by today’s
standard as cruel and unusual.

Today’s standards are what Congressmen are there to interpret,
and not courts. But anyway, we can’t overrule the Supreme Court.

Mr. Wigeins. All of this, of course, is relevant to our bill because
the death penalty under the bill can only be imposed on the threshhold
finding someone died. And we perhaps would be excluding, I hope not
accidentally, but consciously treason from our list of punishable of-
fenses by death if we were to enact without change the legislation
before us.

Professor vax pEN Haac. I have not, I must say, made a sufficient
study to find out from this bill whether treason would be excluded.

Mz, Wiccins, Well, of course, it is probable to prove that death did
occur, but the threshhold finding for the jury and panel under our bill
is find beyond a reasonable doubt the defendant intended that the life
of any person be taken. That is first. '

ﬁ?And second, that any person did die as @ direct result of that
offense.

If you read those two necessary findings in the context of treason,
youare faced with an impossible burden.

Professor van pEx Haac. Yes, six.

Mur. Wiceins. Please proceed,

Professor van pen Haac. There is one other point on the bill before
you that I would like to make. And that refers to page 11, line 8,
to the bill. If I understand correctly, it proposes a mandatory appeal.
And I must say I wonder why an appeal should not be left to the
discretion of the defendant and his counsel.

If the defendant and his counsel believe, as the trial court did, that
the penalty is just, why should there be an appeal? If they do not;
believe the penalty to be just, they will appeal indesd. Why then
malke the appeal mandatory? Yet if I understand the bill correctly,
that is what you are proposing.

Tet me now proceed, if I may, to a few general statements about
the death penalty. The most important thing that I would suggest to
keep in mind is the death penalty under the bill that you propose will
affect only very few people. «

One may wonder why go to such lengths when only so few people
are affected? I think, however, that one should keep in mind that the
symbolic value of the death penalty far exceeds the material yalue.

To have the death penalty, and to actually carry 1t out, today is
to signal to the country as a whole and articularly to those tempted
to commit erimes that we are serious, and we are seriousin the protec-
tion of human life, that we do not regard the taking of the human
life on the same level as picking someone’s pocket, that we regard
it, ng a horrendous crime, totally discontinuons with any other crime,
and that we arve willing to impose a horrendous penalty accordinaly.

T think it is the symbolic value is one that is most important about

the death penalty.



118

_ Now, I would like with your permission to make just a few points.
Many people have questioned the morality and legitimacy of the death
penalty, pointing out that it has, in the past at least, been used
mainly against those who are poor or black that is with improper
discrimination, '

Statistics on that matter, in my opinion, are very controversial, But
we will let that go for a moment. I want to make a more general
argument,

If it were true that those who were mainly punished with the
death penalty happened to be more often black and poor than other
persons white perhaps and affluent, who were not punished with the
death penalty, I do not think this is a very serious argument against
the death penalty.

First, let me point out the statistics are usually based on the number
of people under the death penalty. But a proper comparison compares
whether people condemned tc death when white are not executed,
are imprisoned and when black are executed. The number generally
speaking, of black and poor criminals is totally out of proportion
to their number in the population.

And the reason for that is very simply, that in all societies, those
who are most poor and in some cases most oppressed, ave likely to
commit, the highest proportion of crimes. Generally speaking, when
you are a millionaire, you can get what you want without committing
at least violent crimes. Thus when you are poor, you are much more
tempted to commit crimes.

So that sort of comparison doesn’t make any sense. When you take
more sensible comparison, then the argument maintains that some
people are as guilty as those to be punished with death, but are some-
how more favored, escape the death penalty. i

This seems to me hardly sufficient for letting anyone else found guilty
escape the penalty. On the contrary, that some guilty persons or groups
eluded it argues for extending the death penalty to them. )

Due process of law is meant to do justice-—the equal protection of
the law is meant to extent justice equally to all. I don’t think the Con-
stitution commands us to prefer equality to justice. When we clamor for
equal justice for all, it is justice which is to be equalized and extended
and which is not to be forsaken and replaced by equality. Justice re-
quires punishing the guilty, as many of the guilty as possible, even if
only some cen be punished. No eriminal justice system ever has succeed-
ed in punishing all the guilty, courts are trying to find truth. But, in
fact, they can only find evidence. And evidence, o3 you know, is always
largely subject to accident. We cannot punish all the guilty. We can
only punish those guilty that we can prove to be guilty.

And justice also consists of sparing the innocent. As many innocent
as possible, even if all are not spared because justice certainly could
malke mistakes. It would surely be wrong to treat everybody with equal
injustice in preference to meeting out justice at least to some.

Then, it seems to me justice cannot ever permit sparing some guilty
persons or punishing some innocent ones for the sake of equality be-
cause others have been unjustly spared or unjustly punished.

Further, it seems to me that the argument from discrimination has
not so much to do with the penalty, but merely with the way it is im-



119

posed or distributed. It is totally mistaken unless it is maintained those
under the death penalty are innocent, but it is only that we maintain
other pmilty persons have escaped. Then, our effort should be to try to
find these other guilty persons and subject them to the same penalty.

But the essential question which I think has been raised by previous
witnesses and which I would like to briefly, at least, dwell upon is a
moral question. Is the death penalty morally just? And is it useful?

If it is morally just, then discrunination is wholly irrelevant to
that question for if it were distributed with total equality, but were
morally unjust, it would remain morally unjust vegardless of the lack
of discrimination.

So the question is one of moral justice. There are two aspects to this.

One is a utilitarian one—namely, does it help us protect other
victims by deterrence?

And the other is a moral one, T.et me briefly dwell on both.

The deterrence question is an interesting one because it is usually
rajsed by those who oppose the death penalty, they maintain that it has
not been sliown to be deterrent. In my opinion, it has been shiown tobe
in the last 10 years. And those who feel it has not been shown have
simply not kept up with recent scientific investigntions. .

But I have had the privilege of being present and participating in
a symposium with one of your future witnesses, Professor Bedau, and
also with Prof, Charles Black, both of whom wish to abolish the death
penalty, They were asked in the symposivm : Suppose it were shown—
not that you have to grant that it has been shown, but suppose that it
were shown—that the death penalty is deterrent. And suppose we show,
for instance, that for each executed murdsrer 10 victims arve spared be-
cause of deterrence. Would you favor imposing the death penalty?

The answer was a resounding no.

We, in questioning, increased the number and said, “Suppose by
executing, we could diminish the murder rate by 50 percent or by non-
executing, we would multiply it by 100 percent,” and so on. And the
answer was always no. o

However deterrent the death.penalty would be, we would never favor
it

That seems to me to indicate that those who favor the abolition of
the death penalty, in answering this hypothetical question, indicated
that they are more interested in sparing the life of a single murderer
than they are interested in sparing the life of any number of future
vietims. :

The morality of that choice quite escapes me. Bub your witnesses—
you no doubt will have & chance to as them, and they will tell you why
they think as they do, '

Generally speaking, though, Jet me point out that in our criminal
justice system, we impose penalties without ever asking whether the
deterrent effect of these penalties can be shown. You sentence a pick-
pocket to 2 years in jail or you sentence someone committing & more
grave crime to 4 years in jail. As far as T know. nobody has ever shown
that 2 years in jail deters and that 4 years in jail deters double as much
or more of anything of the sort. ;

Basically, we impose penalties in view of the gravity of the crime.
Partly we do so out of ignorance, because we know very little about



120

deterrence. We do know, however, that if we investigate our own ac-
tions, yours as well as mine, we are generally speaking deterred by the
expectation, or the threat of danger.

You will not—at least you have not so far—jump from the 60th floor
of a skyscraper. You will normally take the elevator. You will not go
out of the window, although going out of the window would be faster.

The reason, it seems to me, that you don’t go out of the window is
that you realize there is some danger to your bodily integrity if you
do that. That deters you from going out of the window. And generally
speaking, I think it would be very hard to understand how the human
race has survived if we don’t admit that based on experience and some-
times indirect experience, we tend to avoid things that are dangerous
to us. We tend to avoid them in relation, in proportion, to the likeli-
hood of the danger and to the gravity, the seriousness of the danger.

But if that is true for people in general, why should it not be true
for those people who attempt to commit crimes? Why should the arti-
ficial danger provided by the law—namely, if you do such and such.

this will happen to you—not influence people just as the natural dan- R

ger of the law of gravity influences you and me when we do not jump
out of the window on the 60th floor?

ﬁ.’It does. The more serious the punishment, the more deterrent the
effect.

Now, deterrence is as has been pointed out one consideration only.
Cleaxly, we could avoid all parking violations if we were to impose a
very high penalty, not even execution, but merely $5,000, say, for any
parking violation. We don’t do that, althongh it would be very effective
because we regard it as unjust.

And by justice, we mean that th. penalty must correspond to the
perceived gravity of the crime and not just be effective in terms of de-
terrence.

But if that is what influences you not to impose a very high penalty
on traffic violations, then that is also what should influence you to im-
pose the highest possible penalty on murder. If the penalties are to
be proportioned to the gravity of the crime, then certainiy the death
penalty is deserved for murder. ‘

Thereisno crime I can imagine that is worse, and there is no punish-
ment I can imagine that is more severe.

And Jet me point out it is in the nature of the death penalty, that
it does have an extra deterrent effect that no other penalty has, For
all other penalties are revokable. In our system, they tend to be rec-
voked. Only the death penalty cannot be.

But even if they were not, where there is life, there is hope. No one
as long as he lives will not in some way hope if he is in prison to be
liberated. As a matter of fact, I saw some time ago and perhaps some
of you did, too, a program on television called 60 Minutes, in which
Mr. Wallace and his associates interviewed a number of life prisoners
in a Federal prison, special high security Federal prison. The name
NOW escapes me. ‘

Each of them, each of the prisoners interviewed, told M». Wallace:
“you will not find me here next year.” Each of them in effect said,
“Whatever my sentence—sazid they were all sentenced to life—without
parole, I will find a way of escaping.”
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Where there is life, there is hope. All of them, by the way, are still
there. None of them did manage to escape.

But I think the deterrent effect of a penalty is very largely depend-
ent on how it is perceived. We all know that death is the end. None of
us regards life imprisonment asthe end. ‘

Let me turn briefly to some final moral considerations. It is often
felt that the death penalty is somehow based on a motive of revenge.
I want to make two points on that.

First, I don’t know whether that is true, but, second, I have no ob-
jection to revenge. I think revenge has a very bad reputation, partly
due to the misreading of Biblical passages, particularly in Romans
18, verse 19, the Lord is quoted as saying, “Vengeance is mine.”

Let me point out the Lord doesn’t say vengeance is bad. In fact, if
he thought it was bad, he wouldn’t have said it is mine. He said merely,
it is mine.

And if you read just a little further in this, you will find again in
Romans, 3 verses after that : the Ruler “beareth not the sword in vain;
for he is the minister of God, a revenger to execute wrath upen him
that doeth evil.” :

I am quoting from the New Testament to make it quite clear that in
my opinion, the idea that the New Testament is altogether opposed to
vengeance, 1s wrong. It is opposed to personal vengeance. And all legal
systems are opposed to personal vengeance for reasons that I think T
need not detail to you. But it is not opposed to retribution.

At any rate, let me point out even if the motives for the death pen-
alty were to include vengance, that would not be very relevant. The
death penalty must be justified not by what motivates one to ask for it,
but by the effects one expects from it.

Here, it seems to me, if capital punishment achieves its purpose,
doing justice and deterring crime, it matters not whether people advo-
cate 1t because they are in favor of vengance or whether they advocate
it despite their opposition to vengeance.

It seems to me that if there is nothing for the sake of which one
may be put to death, there also can be nothing worth living for. There
can be hardly any moral value worth living for. Is a life that cannot
be transcended, given up, or taken, for anything more valuable than
life itself, is such a life worth living? '

Can it be that existence, life itself, is the highest moral value never
to be given up, or taken, for the sake of anything? The Romans said
that the life of each man should be sacred to each other man. But, of
course, they meant by that precisely that he who violates that norm of
sacredness will suffer the loss of his own life. And the Romans did
impose the death penalty. ' ‘

And for that matter, the Christian tradition has imposed it until
very recent times. And the death penalty has been retained in many
Christian countries.

Abolitionists insist that we have an imprescriptible right to live to
our natural term; that if the innocent victim had a right to live, so
does the murderer. That does take egalitarianism farther than I would
like. The crime, murder, itself sets vietim and murderer apart.

If the victim did, then it seems to me the murderer does not deserve
to live. i innocents are to be secure in their lives, then murderers



51439 .

cannot be. And to tell murderers—as we would if we did not have
the death penalty—that what they did to their vietims never can be
done to them is, In my opinion, a way of inviting murder.

I shall be delighted to answer whatever questions you have.

Mr. Maxw. Thank you very much.

Mr. Wiggins? '

Mr. Wicarns. Nothing.

My, MANN. Mr. Evans?

Mr. Evans. No questions.

Mr. Man~.Well, you have given us a lot of food for thought. Thank
you. We appreciate your testimony. )

Our next witness is Prof. Hugo Adam Bedau, the Austin Fletcher
professor of philosophy at Tufts University. Professor Bedau has
written and spoken widely on the issue of capital punishment.

He has submitted a prepared statement and without objection, 1t
will be made a part of our record.

: Welcome, Professor Bedau. You may proceed as you see fit.
é/ ~ [The complete statement of Professor Bedau follows:]
il
ot »/

STATEMENT OF !;HUGO ApAaM Bepavu, AustIN FLETCHER PROFESSOR OF PHILOSOPHY,
Turrs UNIVERSITY, MEDFORD, MASS.

Although the question of the death penalty under federal law raises many
important legal, moral, and empirical guestions, my remarks here are confined
to only three of these questions. One is: What role should retribution play in our
thinking about capital punishment? The second is: How strong is the evidence
that the death penalty is. administered with racially diseriminatory impact?
Finally, I shall consider the question: What is the recidivism record of those
persons who might have been sentenced to death and executed but who were,
instead, imprisoned and subsequently released? :

I. RETRIBUTION

Some ecritics of the death penalty denounce it on the very ground on which
others defend it: its retributive character. Some think that since the death
penalty is retributive, and retribution is an illegitimate purpose for punishment,
therefore the death penalty cannot be justified. Others believe that retribution
is the chief function of punishment, and that a refusal to punish murderers and
other heinous criminals with death is a failure to provide adequate retribution.
This controversy is worth resolving, if for no other reason, than that both the
Solicitor General* and the Supreme Court® have appealed to retribution in their
recent arguments against the unconstitutionality of capital punishment.

My own view——and I think it is the dominant one today among philosophers
and other students of the theory of punishment-—is that justified punishments
have some retributive features, but that the death penalty is not the only way
to achieve them,”

There seem to be several retributive features of punishment, all of which are
built around the idea that a proper punishment “pays back” to the offender some-
thing like what he inflicted on the vietim: (1) crime must be punished because it
is unfair to the law abiding and to the innocent vietim not {o do so (the prineiple
of fairness) ; (2) punishment mugt be an infliction of hardship, suffering, or
deprivation on the offender (the principle of deprivation) ; (8) the severity of
punishments must be proportional to the gravity of the offense (the principle of
proportionality) ; and (4) only a severe penalty for a grave crime can adequately
express society’s abhorrence at the offense (the principle of denunciation).

1 Brief for the United States as Amicus Curine, Fowler v. North COarolina, 0.T. 1974,
No. 73-7031, at 41 note 1 ; also Brief for the United States as Amicus Curiae, Gregg v.
Georgia, et al., 0T, 1875, No, 74~6257, ete., at 47 note 25,

2 Gregg v, Georgin, 428 U.S, 153, 183-184 (1876).

t'See Hart, Punishment and Responsibility (1967) ; The Philosophy of Punigshment
(ed. Action, 1969) ; Honderlch, Punighment: The Supnosed Justifications (1969) ; Justice
4(133617’1;;mishment (ed, Cederblom and Bilzek, 1977) ; Richards, The Moral Oriticism. of Law
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Opponents and defenders of the death penalty need not dispute any of these prin-
ciples, Obviously, both sides agree on principle (1) ; only those who reject punish-
ment altogether would disagree. Likewise with pnnclples (2) and (4) ; long-term
imprisonment (with or without eventual release) is certainly a depmvatmn
and a severe one, A defense of the death penalty on retributive grounds thus very -
qulckly reduces to the view that prineiple (3), the principle of proportlonahty,
requires capital punishment. Let us logk at this claim more closely.

Traditionally, the principle of proportionality has been understood in terms of
the doctrine of retaliation in kind, lex talionis. However, on this interpretation,
as it has often been pointed out,  (a) no crime other than criminal homicide can
justifiably be punished by death on retributive grounds, and (b) all inexcusable
and unjustifiable homicides will require the death penalty. Furthermore, reflec-
tion will show that (¢) current legal methods of inflicting the death penalty are
bound to be inadequately retributive in some eases. All these conclusions should
be as troublegsome for detenders of the death penalty as they are for its opponents.

(/) The punishment of crimes other than murder—First, the biblical world
did not limit the death penalty to the punishment of murder. Many other non-
homiecidal erimes also carried this penalty (e.g., kidnapping, witcheraft, cursing
one’s parents).* In our own recent history, persons have been executed for ag-
gravated assault, rape, kidnapping, armed robbery, sabotage, and espionage® It
is not possible to defend any of these executions (not to mention some 0f the more
bizarre capital statutes, like the one in Georgia prior to 1966 that provided an
optional death penalty for desecration of a grave) on grounds of just retribution.
This entails that either such executions are not justified or that they are justified
on some ground othex than retribution. In actual practice, few defenders of the
death penalty have ever been willing to rest their cage entirely on the moral
principle of just retribution as formulated in terms of “a life for a life” (The
philosopher Immanuel Kant seems to be the only conspicuous exception.) Most
defenders of the death penalty have implied by their willinghess to use executions
for non-homicidal crimes that they did not place much value on the lives of crim-
inals when compared to the value of property helonging to innocent citizens.

(b) The punishment of criminal homicide,~Our society for several centuries
has endeavored to apply the death penalty only to some, not to all, criminal hom-
icides. (TWven Kant took a surprisingly casnal attitude toward a mother s killing
of hier illegitimate child. “A child born into the world outside marriage is outside
the law. . ., and consequently it is also outside the protection of the law.”)® In this
country, the development nearly two hundred years ago of the distinction between
firgt- and second-degree murder was an attempt to narrow the class of ¢riminal
homicides deserving the death penalty.” Yet those dead owing to manslaughter,
or o any kind of unintentional, accidental, unpremeditated, unavoidable, unma-
licious killing are just as dead as the v1ctims of the most ghastly murder:

Both the law in practice and moral reflection show how difficult it is to identify
all and only those criminal homicides that are appropriately pumshed by death
(assuming that any are). Individual judges and juries differ in the conclusions
they reach. This history of capital punishment for homicides reveals continual
efforts, uniformly unsuccessful, to identify before the fact those hommdes for
which the slayer should die.

Benjamin Cardozo, a Justice of the United States Supreme Court fifty yeara
ago, said of the distinction between degrees of murder-that it was

“* % % Jo obscure that no jury hearing it for the first time can fau:ly be
expected to assimilate and understand it. I am not at all sure that I understand
it myself after trying fo apply it for many years and after diligent study of what
has been written in the books. Upon the basis of this fine distinction with its
obscure and mystifying psychology, scores of men have gone to their death.”?

Similar scepticism has been registered on the reliability and rationality of
death penalty statutes that give the trial court the discretion to sentence to
prison or to death.

B ':]seellgg;is “Judaism and the Death Penalty,” in The Deatlh Peualty in America (ed.
edan

5 Nntional Prisoner Statistics, “Capital Punishment 1076,” ’.L‘o.ble 1, p. 13,

¢ Kant, The Metaphuysical Elements of Jusgtice (trv, Ladd), p. 106. .
R 7 r:;gg_y( 1“Hlstory of the Pennsylvaria Statute Creating Degrees of Murder,” 37 U. Pa. L.

ev.

8 Cardozo, “What Medieine Can Do for Law,” in.Selected Writings of Lenjamin Nathan
Cardoezo (ed. Hall, 1947), at 204.
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- As Justice Marshall Harlan of the Supreme Court: ob erved a decade ago:

“Those who have come. to grips with the hard task of actually attempting to
draft means of channeling capital sentencing discretiorn have confirmed the
lesson taught by history * * * To identify before the fact those characteristics
in the language which can be fairly understood and applied by the sentencing
authority, appear to be tasks which are beyond  present human ability.”*

The abstract principle that the punishment of death best fits the crime of mur-
der, despite its initial self-ewdence, turns oiit to be extremely difficult to interpret
and apply.

If Wé) look at the matter from the standpoint of the actunal practice of eriminal
justice, we can only conclude that “a life for a life” plays little or no role what-
ever, Plea bargaining, even where murder is concerned, is widespread. Studies
of criminal justice reveal that what the courts (trial or appellate) decide on a
given day is first-degree murder suitably punished by death in a given jurisdiction
could just as well be decided in a neighboring jurisdiction on another day either as
second-degree murder or as first-degree murder but not warranting the death
penalty.” The factors that influence prosecutors in determining the charge under
which they will prosecute go far beyond the simple principle of “a life for a
1ife.” Nor can it be objected that these facts show that our society does not care
about justice. To put it succinctly, either justice in punishment does not consist

. solely of retribution, becguse there are other principles of justice; or there are
other moral considerations besides justice which must be honored; or retrxbutwe
justice is not adequately expressed in the idea of “a life for a life.”

(c) The death penally as insufficiently retributive.—Given the reality of hor-
rible and vicious crimes, one must consider whether there is not a quality
of unthinking arbitrariness in advocatmg capltal punishment for murder as the
retributively just punishiment. Why is death in the electric chair or the gas
chamber or before a firing squad or on a gallows the ewact requirement of
retributive justice? When one thinks of the savage; brutal, wanton character
of so many murders, how can retributive justice be served by anything less
than equally savage methods of execution for the murderer? ¥From a retributive
point of view, the oft-heard complaint, “Death is too good for him!" has a
certain truth. Yet few defenders of the death penalty are willing to embrace
this consequence of their cwn doctrine,

The reason they do not and should not is that, if they did, they would be
stooping to the methods and thus to the squalor of the murderer. Where criminals
set the limits of just methods of punishment, as they will do if we attempt to
give exact and literal implementation to lez falionis, society will find itself de-
scending to the cruelties and savagery that criminals employ. For a society to
do this would be especially reprehensible, because society would be deliberately
authorizing such acts, in the cool light of reason, and not (as is often true of vi-
cious criminals) impulsively or in hatred and anger or with an insane or un-
balanced mind. Moral restraints, in short, prohibit us from trying to make
executions perfectly retributive. Once.we grant the role of these restaints, the
principle of “a life for a life” itself has been qualified to a point where it no jonger
suffices to justify the execution of murderers.

Other considerations take us in a different direction. Few murders, outside
television and movie scripts, involve anything like an execution. An execution,
after all, begins with a solemn pronouncement of death sentence from a judge,
followed by long detention in maximuum security awaiting the date of execution,
various appeals, perhaps a final sanity hearing, and then “‘the last mile” to the
execution chamber itself. As the French writer Albert Camus has remarked:

“For there to be an equivalence, the death penalty would have to punish a
eriminal who had warned his victim of the date at which we would inflict a hor-
rible death on him and who, from that moment onward, had confined him'at his
mercy for months, Such a monster is not encountered in private life,” *

Most popular discussions of the death penalty and retribution are spoiled by
a failure to understand the role of the principle of proportionality. This happens
whenever it is asserted that murderers deserve death, as though this were a self-
evident truth. It is not. If murderers deserve to die, then it ig because a general
prmciple of proportionality in punishment leads to this conclusion. Lew talionis
is such a general principle, but, as we have seen, it has objectionable consequences

9 McGauthuv California, 402 U.S. 183 (1971), at 204,
10 See, e.g.. Zimring, Bigen, and O'Mnllev, “Punlshinp; Homiclde in Philadelphia : Per-

spectives on the Death Penglty,” 43 U. Chicago L. Rev 227 (1976) ; and Bedau, "Felony .

Murder Rane and. t»e Mandatory Death Penalty: A Study in Dlseretionnrv Justice.” 10
Suffolk U. L, Rev. 493 (1976),

1 Camus, Resistance, Rebellion, and Death (1961), at 169.
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if taken literally and applied uniformly throughout the construction of a penalty
schednle. The only rational response, therefore, is to swallow these undesirable
conseguences out of respect for consistency, or to reject lex talionis and find some
other way to interpret the principle of proportionality, even if it turns out that
one can no longer insist that murderers deserve to die,

A few words are perhaps appropriate here regarding principle (4), the prmmple
of denuneciation. The most famous recent expression of this view we owe t0 an
English judge, Lord Justice Denning, when he said :

“The ultimate justification of any pupishment is nof that it is a deterrent,
buatthat it is the emphatic denunciation by the community of a crime: and from
this point of view; there are some murders which, in the present state of public
Opinioﬂ, demand the most emplmtic denunciation of all, namely the death pen-
alty"

’.l‘he d1ﬂieu1ty, however, ig that actual executions do not always have this
sobering and admonitory effect. Instead, other effects triumph, as the recent
novel about executions in ¥lorida, James McLendon’s Deathwork (1977), vividly
illustrates. Disgust, fear, horror, terror, nausea, revulsion, stupefaction, shase,
self-loathing-~these are emotions. and feelings inspired in those who witness
modern executions, if we may believe the testimony of most cbservers,® In an
earlier day, equally inappropriate reactions were generated among those present
at public exectitions. (See the revealing account by Michel Foucault, in Discipline
and Punish (1977).) These eflfects 5o thorough defeat the purpose of punishment
as denunciation that we must eithier abandon principle (4) or adopt methods of
punshment less savage than gas chambers, electric ¢chairs, and firing squads.

‘What, then, emerges from our examination of retributive justice and the death
penalty? If retributive justice is thought to require lez talionis, all one can say is
that this principle has never exercised more than a crude and indirect efféct on
the sectual punishments meted out. Other principles interfere with a literal and
singleminded application of this one. Some murders seem improperly punished by
death at all; other murders would require methods of execution too horrible to
infliet; in still other cases any possible execution is too deliberate and monstrous
given the nature of the motivation culminating in the murder. Furthermore, pro-
ponents:of the death penalty rarely confine themselves to supportng the death
penalty only for all murders.

Of course, one may reject the principle of 1ex talionis as too crude and still
embrace the retributive principle of proportional severity of punishments to-the
gravity of the offense, Even though one need unot claim that life imprisonment
(or any kind of puniShment other than death) “fits” the ¢rime of murder, one
can claim that this punishment is the proper one for murder. To do this, the
schedule of punishments dccepted by society must be arranged so that this mode
of imprisonment is the most severe penalty used. Opponents of the death penalty
need not reject the principle of proportlonahty justas defenders of the death pen-
alty need not accept lez talionis.

In recent years, there has been a considerable upsurge of interest in retributive
principles of punishment among those who have given serious thought to the in-
justices done in the name of deterrence and rehabilitation. Perhaps the leading
eontributions have been by Andrew von Hirsch, in Doing Justice (1976), and the
Twentieth Century Fuand Task Force, in Fair and Ceriain Pumshment (1976).
It is g1l the more important, therefore, to notice that none of these “neéw retri-
butivigts” supports thé death penalty. None believes that justice in punishment
requires society to have recourse to capltal puuishment for any cnmes I cenecur
with this conelusion;

There are several reasons. whv this conclusion is all but; 1nev1table. The most
important ‘is the belief that justice—which is the sole source of whatever is :
legitimate in retribution—is also.the source of other moral principles that are
in practice incompatible with capital punishment. Chief among these principles:
is the reguirement of equal freatment, and the more so as the sevemty of pun-
ishments increases. ‘Our Constitution itself recognizes the priority in justice of
equality over retribution, for it contains no explicit references to retributive:
punishment, whereas the Fourteenth Amendment specifically requires “equal
protection of the laws.” B

I conclude from this examination that it is virtually impossible to construct a
reasonable defense of the death penalty on the ground thatitisa reqmrement of
elther 3ustice or just retnbutxon.

““Rovm Commi=rion on Cwnifal Pnnishment Repnrt ( 1953), ﬂ53 .

13 Reld, Eyewitness: I Saw 189 Men Die i the Blectiic Ohair (197'«!) Dufty nnd Hirsh-
berg, 88 “Men and € Women (1962) ; Lofland, “The Dramaturgy of State Executions,” in
State Ewecutions Viewed Historically and Sociologically (1977), 275-325.

35-980 O-79 -9



126

IX. RACIAYL DISCRIMINATION

The major complaint against the death penalty in the United States during
the past generation, both in litigation before the federal courts and in all other
forums, has been the objection that this penalty as administered is either arbi-
trary or discriminatory, ot both, and thus an indefensible violation of equal
justice, )

Chief among its discriminatory features has been the fact that capital punish-
ment falls with an unfairly high probability upon members of racial minorities,
primarily black Americans of African descent, Sonie of thig evidence has already
been made directly available to Congress,™ and the federal courts®® on earlier
oceasions, Some of it appears annually in Capital Punishment, the bulletin pub-
lished by the Department of Justice in its series, National Prisoner Statistics.
Some of it has been presented to scholarly audiences,”” and there is new evidence
available here for the first time.

(1) Race of Persons Unlawfully Bzecuted.—The legal system in a community
is not likely to perform in ways markedly out of step with prevailing moral senti-
ments, and the racist aspects of the death penalty are foreshadowed in the ugly
history of lynching. From records kept by the Ttskegee Institute, we learn that
between 1882 and 1964, a total of 4,743 persons were illegally executed by lynch-
ing in the United States. Of these, 3,446 involved black victims?® Although more
whites than blacks by a wide margin were lynched in a few states (e.g., in Ore-
gon 20 whites have been lynched, only 1 black; in California, 41 whites and 2
blacks), and the same small number of each race in a few states (New York and
New Jersey each lynched 1 white and 1 black), in all the Southern states the
overwhelming preponderance of lynch victims was black. {See Table I) Happily,
lynching is virtually a thing of the past, but it shows better than anything else
the special vulunerability of blacks to racial injustice as a historic phenomenon.

TABLE [.—VICT!¥S OF LYNCHING IN THE SOUTH, 1882-1964

Race of victim

State . White Black
Alabama ; 48 299
Arkansas : 58 226
Florida , . - 25 257
Georgla 39 492
Louisiana.. ; 56 335
Mississippi . 42 539
North Carolina 15 86
South Carolina. . 4 156
Tennesses. 47 204
Texas 141 352
Virgina... 17 83

Total - 492 3,029

Source: A, D. Grimshaw, ed., Raclal Vinlence in the United States (1969); p.57.

(2) Race and the Dealh Penalty for Rapye;—’l‘he death penalty for rape was
declared unconstitutional in 1977, and no one is under death sentence for this

14 See ‘'"To Establish Constitutional Procedures for the Imposition of Capital Punish-
ment," Hearing Before the Subcommittee on. Criminal Laws and Procedures, Committee of
the Judiciary, U.S. Senate, 94th Congress, 1st Session, on 8, 1382, May 18, 1977} “Imposi-
tion of Capital Punishment,” Hearings Befora the Subcommittee on Criminal Laws and
Procedures, Committee of the Judiciary, U.S. Senate, 93d Congress, 1st session, on 'S, 1,
S. 1400, and S. 1401, February-July, 1978; “To_Abolish the Death Penalty,” Hearings
Before the Subcommlittee on Criminal Laws and Procedures Committee of the Judiciary,
U.S. Senate, 80th Congress, 2d session, on S. 1760, March-July 1968,

16 “Capltal Punishment,” Hearings Before Subcommittee No. 3, Committee of the Judici-
ary, H.R. —; 92d Congress. 2d session on H,R. 8414 etc.,, and H.R., 12217, March—~May 1972.

18 Brief for Petitioner, Maxell v, Bishop, O.T, 1968, No. 622 ; Brief for NAACP Legal De-
fense and Educational Fund as Amict Curiae, Boykin v. Alabama, O.T, 1968, No. 642;
Briefs for Petitioners, Aikens v. California, Furman v. Georgia. Jackson v. Georgia, Nos,
88-5027, 69-5003, 69-5030 ;. Brief for Petitioner, Fowler v. North Carolina, 0.7, 1974, No.
T3-7031: Brief for Petitioner, Jurek v. Texas. O.T. 1975, No. 53-94.. .

17 See Oapital Punishment in the United States (eds. Bedau and Plerce, 1976), and
sources cited fifre notes 81-32,

18 Racial Violence in the United States 56-57 (ed Grimshaw, 1969): and Daniel T,
Willlams, “The Lynching Record at Tuskegee Institute” (memorandum, 1969).

1 Coker v. Georgle, 97, S. Ct. 2861, (1877). . :
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crime; Névertheless, it is instructive to examine the tremendous differential im-
pact this penalty had for black and white offenders, particularly because sev-
eral states re-enacted capital statutes-for rape between 1972 and 1977 after the
earlier statutes had been invalidated by Furmen v. Georgie in 1972, and because
it introduces us to the special role that the statusof the victim has in determining
who gets sentenced to death. o i

Since 1980, 455 persons have been executed for the ¢rime of rape. Of these, 48
(10.5%) were white; 405 (89%) were black; and 2 (0.69%) were of other races.®
These figures are much more significant and alarming when they are related to
the race of the victim. A study of six states (Arkansas, Florida, Georgia, Louisi-
ana, South Carolina, Texas) from 1945 through 1963 showed that a black male
defendant convicted of raping a white female victimn was the most likely to be
gentenced to death. More than a third {113 out of 317) of the blacks convicted
of raping a white were sentenced to death, whereas only one in fifty of the others—
blacks who raped blacks, and shites who raped blacks or whites—were sentenced
to death. (See Table II) Yet inter-racial rape of white victims by black offenders
constituted only about a quarter of all the rapes examined (317 out of 1,280).*

(8) Race of Persons Legally Heecuted.—Under federal law since 1930, 33 per-
song have been executed, including 28 whites and 3 blacks. The 1ast federal exe-
eution was in 1963.% Thege numbers are perhaps too small to be significant. The
vast proportion of all persons executed are sentenced under state law, and here
raceis a significant factor. ‘

TABLE }).—RACIAL COMBINATIONS OF CONVICTED RAPE OFFENDER AND VICTIM BY TYPE OF SENTENCE:
ARKANSAS, FLORIDA, GEORGIA, LOUISIANA, SOUTH CAROLINA, TENNESSEE—1945-65

Death sentence Other-sentence Total

Number ~ Percent Number _ Percent Number  Percent

Black offender/white vieim, _._.._. 13 % 204 g4 A7 " 100

Other racial tombinations of offender and vicum. .. 13 2 902 98 921 100
Total_. : 132 1,106 1,238 e

Note; X2=275.72; p<0.001.
Sotirce: The Annals, May 1973 txble 2, p. 129,

Although only one person has been executed in the past thirteen years, and he
was white (Gary Gilmore, Utah, January 1977), since 1930 a total of 3,860 have
heen lawfully executed. Of these 1,752 were white offenders and 2,086 were black.
Black offenders thus constitute 549, of all persons executed, whites 489%, and
other races 19, ‘ )

During the past century, among nearly 6,000 recorded executions under state
authority, we find that “blacks were executed for less serious crimes and crimes
less often receiving the death penalty * * * than whites, * * * blacks were often
younger on thé average than whites, whatever their offenses and whether or not
they had appeals; and * * * hlacks were more often executed without appeal,
whatever their offense and age at execution,”* ) i ’ .

(4) Race of Peisons Sentenced to Death.~The latest unofficial figures. for
persons enrrently under gentence of death show that as of mid-April 1978, there
are 493 persons on “death row” in 27 stateg. Of these, 235 (48%) are black, 240
(49%) are white, and the remaining 89 are American Indian and Hispanie®

These figures are of interest when compared with those available for two re-
cent prior dates, mid-1978, when Furman v. Georgia brought to an end several
vears of litigation on the constitutionality of the death penalty: and mid-1976.
when early four years of mandatory death penalties enacted in the wake of
Furman were declared unconstitutional by the ruling in Woodson v, North Oaro-

- #Natlonal Prisoner Statlstics. “Capital Punishment 1976". Table 1, p. 18.

A Wolfenne and Riedel. ‘Race, Tudlelal Discretion, and the Death Penalty,” 407 The
Annals 119 (19783), at129," - ;

:-Nntinnnl Prisoner Statistics, “Capital Punishment 1976," Table 27, p. 59.
© 2 Op cit, Table 1. p. 13, . : . : L

% Bowers, Hrecutions in America (1974), at 102, : . ‘ R .

# Nntional Conlition to Aholish the Death Pénalty, “Denth Row Censns’ April 13, 1978
{news release). . ™ :
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Ying (Table I1I). As these data show, the only fime in the past six years when the
proportion of whites on “death row” significantly exceeded the proportion of
blacks was under the short-lived mandatory death penalties of the mid-1970's.
Discretionary death sentencing, whether of the older “unguided” variety prior to
Furman, or the new “gulded discretion” authorized under the rulings.of Gregy
v. Georgia, Jurek v. Tewas, and Frofit v. Florida, seems to allow the proportion of
blacks on “‘death row' to increase, .

TABLE {11—PERSONS UNDER DEATH SENTENCE 1N THE UNITED STATES, 1972-78

Race of persons on death row

White Black Other
Date . Number Percent Number = Percent Number Percent Total
029, 1972 ..ooeomone - 267 2.0 351 56.0 13 2 1631
jﬂf} 2, 191767.-..‘. ..................... 214 5Lo 179 2.0 130 7 3423
Apr. 15, 1978 = 240 49.0 235 480 18 3 i493
Totat . 721, 4.6 765  49.4 61 4 1,54

1 CALM newsletter, October 1972,

2 |ncludes 9 for whom race {s unknown,

3 NAACP lefal defense fund menisrandum, “‘Death Row Inmates,’" Nov. 11, 1976.
4 NCADP release, “Death Row Census,” Apr, 15,1978,

(5) Homicide Rates Among Blacks and Among Whites,.—Criminologists uni-
formly report that for ‘“* * * homicide and other assaultive crimes in the United
States * * * Negroes have retes between four and ten times higher than whites,” *
This fact is occasionally cited in the attempt to explain away the high proportion
of blacks on “death row” during recent years, as well as the historically greater
number of blacks who have been legally executed, as though racism itself played
no role,

Most of these victims of homicide are themselves black if the offender is black,
and white if the offender is white; inter-racial homicide is much rarer than the
intra-racial variety.” (The most recent reports indicate that in New York,
for insfance, “78.7 percent of all homicides involved persons of the same racial
background.” **) Since biacks constitute no more than 10 to 15 percent of all
Americang, the differentiai impaet of the death penalty on blacks cannot be
explained solely by reference to their higher homicide rates. The generally
greater poverty among blacks than among whites nationally is also, no doubt, a
factor in the eguation that explains the high incidence of blacks on “death
row” ® Still, it seems likely that the factor of race also plays a direct role.

(8) Current Death Sentences and Rece of Victim and Offender~The possibil-
ity that race is a factor is confirmed by the most recent studies being conducted
under the direction of Dr. William Bowers of the Center for Applied Social Re-
search at Northeastern University.”® Bowers, author of the important volume
Bazeoutions in Americe (1974), and his associates have under continuous exami-
nation all death sentences in Florida, Georgia, and Texas, the three states whose
post-Furman capital statutes for murder were upheld by the Supreme Court in
1976 and where (as of April 15, 1978) 225 persons are currently on “death row.”
By examining all possible racial combinations of victims and offenders, we can
see a significant tendency toward racial-Giscrimination where the death penalty
is concerned. (See Table IV). The distribution as reported in Table IV iz vir-
tually identical with that reported in an earlier study by a different investigator
studying the same phenomenon in 19763 ‘

26 Studies in Homicide (ed Wolfgang, 1967), 8 ; of. op, cit., pp. 118, 225,
. %See Grrfinkel, ‘‘Inter- and Intru-rz'lclnl Homicldesl,)" in 's")tlfjldies 'm Homiclde (ed, Walf-
gang, 1967), 45-65, . .
B Nen 4 Sudy of the Caiitornte PamTey Hory in B1
¥ See udy o e California Pena ury in Pirst-Depree-Murd » -
R SA 1113('.)1‘21 (msg{) o %;191'978 8 t:: : ot o ot Stan
ew York Times, Marc] ; Southern Poverty Law Report. Spring, 1978.
Ch’;gﬁ«g}ht‘;Dlsgglg}fng'%ion ig' tlée Iﬁ:({)ols,ltl% of the Deéltg Pg:;’glty: A?Con%imrlson of the
1] e enders Sentenced Pre-Furman, and Post-Furman,” . Q.
261(1976). Table 11, at 28 ’ " 40 Temple L.
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The data reported by Bowers for persons currently under death sentence for
murder in three southern states is also strikingly parallel to the data reported
by other investigators for persons sentenced to death for rape in six southern
states a generation ago (recall Table I1), Bowers’ data are even more disturbing
when seen in conjunction with the arrest-for-homicide data for the same states
and covering the same period (sce Table IV). Whereas only four percent of all
arrests for criminal homicide are of black offenders charged with killing white
victims, 36 percent of all persons on “death row" .are blacks convicted of killing
whites. Whereas half of all those arrested for criminal homicide are blacks
charged with killing other blacks, less than one in ten of those of “denth row" iz a
black who killed a black. One of the few whites on *“death row" who killed a
black also killed several whites.™ The conclusion is inescapable that the death
penalty ig reserved almogst exclusively for those who kill whites; the eriminal
justice system in these states apparently does not put the same value on the life
of a biack person as it does on thelife of a white.

Justice Powell, writing in 1978, observed that *“the possibility of racial bias in
the trial and sentencing process has diminished ... . [and] diseriminatory imposi-
tion of capital punishment is far less likely today than in the past.” * If true, it is
owing primarily to the increased participation of black Americaps in many
aspects of the criminal justice system in their communities throughout the nation.
In the context of his remarks, Justice Powell seamed to imply that the disgraceful
record of racial diserimination where the death penalty was concerned depended
upon the unirammelled sentencing diseretion afforded the trial courts by the then
prevailing systems of capital sentencing, and that with the end of that system (an
achievement of the ruling in Furmen® from which, however, Justice Powell dis-
during 1973, this shamefnl record would not be repeated,

Ar yet, we have had no thorough study of the flow of eriminal homicide cases
from arrest to firal disposition in any jurisdiction wherée the post-Furman “guided
discretion” capital statutes have been operating. Consequently we have no assur-
ance that the @iminished racial bias that Justice Powell predicted six years ago
accurately characterizes the present system. What evidence we do have, reviewed
above, suggests that very little has changed. As one investigator put it, “There is
no evidence to suggest that the post-Furmaen statutes have been sueccessful in
reducing the discrimination which lesds to a disproportionate number of non-
white offenderg being sentenced to death.” *

TABLE IV,—ARRESTS AND SENTENCES FOR CRIMINAL HOMICIDE BY RACE OF VICTIM AND OFFENDER: FLORIDA,
GEORGIA, TEXAS—1976-78 )

Arcested for criminal

homicide t Under sentence of death 7
Number Percent Percent Number
Black offender/black victim. .o.veeceovomrenaeemeninae 1,099 .49 7 16
White offender/white victim.... 1,013 45 56 125
Black offender/white victim... 2 . 4 - 35 . 82
White offender/black victim. . B’ 2 1
Total. . ceveaniimme e eeenennenennmanes S 2,242 100 100 1225

1 Uniform Crime Reports, supplementary hamicide report, 1976 only. ) : .
2 Florida (as of May 8, 1978}, 101 persons; Geurgia (as of Apr, 28, 1978), 65 persons; Texas (as of Aug, 1977), 61 persons,
3 Excludes 2 cases where more than 1 victim was involved not of the same race.

Source: Center for Applied Social Research; Northeastern University, Boston, qus.

2 Lewis and Mannle, *Race and the Death Penalty ;: The Vietim's Influence,” 41 LAR
Journal of Amer. Crim. Justice Assn, (Winter-Spring 1978) : alzo Lewis and Peoples, The
Supreme Court and the Oriminal Process: Cages and Comments (1978). )

a3 Jrurman v. .Geor%ln, 408 U.8, 238, 450 (1972). .

# Riedel, supra note 17, at 282. .
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TABLE V.—ARRESTS AND SENTENCES FOR FELONY-T*'PE MURDER 8Y RACE OF VICTIM
AND. OFFENDER: FLORIDA, GEORGIA; TEXAS—1976-78

Arrested for felony-type
murder? Under sentence of death

“Number Percent Percent Number

" Black offender/black victim. oo e v ivnvociae e e e e 64 29 5 g
White offender/white victim.. 112 51 - 54 80
Black offender/white: victim 37 17 40 89
White offendef/black vietim. -u ccnoooe e ool 6 3 1 2
Total. 219 100 100 149

1 Uniform Crime Reports, supplementary homicide report, 1976 only,
Source: Center for Applied Social Research, Nartheastern University, Boston, Mass.

The explanation of this fact and the virtual guarantee that nothing will change
in the future is provided by the fact that the “guided discretion” statutes really
offer very little constraint on choice of sentence. Every such statute uses language
broad and vague enough to permit the community’s racial prejudice to determine
the gentence. Moreover, the “guided discretion” statutes do nothing to affect the
great scope. of .diseretion lodged in the police, prosecution, and courts at every
phase of a erimiral homicide case prior to-actual gentencing. This deplorable fea-
‘ture of the post-Furman capital statutes has been discussed at length in per-
suasive and vivid manner by Professor Charles L. Black, Jr.,” and there is no
need for me to dilate upon it here, What has proved to be true in the several
states~—that the new “guided discretion” statites yield results not less arbitrary
and -digeriminatory than the old “urguided discretion” statutes——has not lLieen
circumvented by the proposed federal legislation to which this hearing is
addressed. : : :

111, LONG-TERM IMPRIBONMENT AND REOGIDIVISM

Michigan abolished the death penalty for murder in 1847, and has never re-
instated it, Since that date, other states in the West, North Central, and New
England regions have also completely abolished capital punishment. In 1964, the
voters in Oregon went so far as to rewrite their state constitution fo repeal the
death penalty for all crimes. Since Furnian, a few states have failed to reenact
any capital statutes and thus have backed into a policy of total abolition that
direct legislative reform probably could not have achieved. As a result, we have
considerable experience with peral sytems that execute no one.

From time immemorial, beginning with God’s judgment upon Cain, the first
murderer (Genesis 4:11-16), the traditional alternative to the death penalty has
been banishment. In the past century in this country, banishment took the form
of life imprisonment without possibility of release. During the past generation,
however, most opponents of the death penalty have opposed this liarsh alterna-
tive, and instead have favored a policy of punishmert for the gravest erimes of
imprisonment of indefinite duration, with eligibility for release upon favorable
recommendation by the adult authority or parole board after serving a fixed
minimum time. The result is that in all but a few cases :élease eventually ig
granted, This has for some time been the policy followed in all jurisdictions with
most convicted offenders convicted .of murder and other grave crimes against the
person. : :

To some extent, the merits of abolishing the death penalty ave tied in with the
adequacy of the alternative. How adequate. on moral and empirieal grounds. is an
altercative such as the one described above? B ' o

Great puhlicity is given to the occasional convicted murderer who returns to
crime, like Bdgar Smith, who served 14 years on “death row” in New Jersey and
eventually was released in 1971 after a pro forma confession nf guilt, only fo be
returned to prison in California after he committed a new crime of attempted
murder.* Public opposition to the very idea of release from prisor of such no-

s % Black, Canital Punighment: The Inevitahility of Canrive and Mistake (1974) - Black,
“Dne Proeess for Death : Jurek v. Texag and Companion Cases.” 20 Catholic U. T.. Rev. 1
(1978) : Black, “The. Death Penalty Now.” 51 Tulane T- Rev, 429 (1977). )

% See Bernstein, ‘“‘Neither Dead nor Alive: The Protracted Litigation ¢f Bdgar Smith.”
N.T. State Bar T., Summer 1969, 312-315: New York Times, December 7, 1971, p. 1 New
York Times, November 14, 1976, 1. 37 Smith, Brief Ajainst Death (1968).

'
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torious offenders as Charles Manson and Richard Speck, no matter how much
time they serve, is a matter of common knowledge. But are these cases representa-
tive? Do they show that it is ywrong and dangerous to adopt a policy of complete
abolition?

Let us notice first that once the mandatory death penalty has been put aside
by the leglslature or the courts—and it appears that a mandatory death peanlty
for any crime ig now uncongitutional ¥—incarceration of all offenders hecomes
o theoretical possibility. Yt must be assumed that it is 2 manageable one as well.
Every jurisdiction in the Usnited States at present hasg adopted such a poliey, so
it ¢annot be argued in defense of the death penalty thit executions are necessary
because some offenders cannot be incarcerated or released. The discretionary
death penalty already shows that the legislature contemplates the possibility
that trial courts will sentence no one to dedth.

‘Sacond, if we turn to retribution, and assume that it is a legitimate goal of a
system of punishment, then we must also conclude that our legislatures and the

constitution tacitly assume tha long-term incarceration is retributive enough.
This again follows from the fact that mandatory death penalties are now uncou-
stitutional, and that very few jurisdicionsg attempted to re-enact mandatory death
penalties in any case,

Third, apart from new statutes like the one in Texas, in which the sentencing
court must make a judgment on the future dangerousnesy of the convicted mur-
derer in order to recommend either g life or & death sentence,™ it has not been
the practice in this country to attempt to choose between a life and a death sen~
tence for a convicted felon on the basis of any evidence concernjng his likely
future behavior, There is absolutely no evidence whatever that the thousands of
those sentenced to death by trial courts in this century have been so sentenced
because the sentencing authority knew. or had evidence to believe, that these per-
sons were more dangerous, more likely to assault and kili in prison or after release,
than the many thousands of other conviets guilty of similar crimes hut never sen-
tenced to death. Nor is this likely to be o development in the law, since prediction
of future dangerousness is virtually impossible, given our present knowledge nnd
‘techniques.®

¢ From the standpoint of social defense, we can try to measure the dlffereuunl
effects between imprisonment and the death penalty in each of three areas: Gen-

. eral deterrence, incitement to erime (counter deterrence) and prevention thraugh

incapacitation.

(1) Incapacitation.—It would seem hkely that executions must prevent crime
more effectively than imprisonment, This is not strictly correct, liowever. Execu-
tions prevent crimes only if the persgons executed would have eomnntted furfhe
crinies -had fhey been imprisoned instead. Executions incapacitate persons, oﬁ
course, whether or not they would kave committed any further erimes, and they
incapacitate miore effectively than prison does. Whether we can infer that execu-
tions prevent crimes through mcapw-ltatlon depends upon what, we ean infer from
the evidence regarding the crimes, especially the felonies—including criminal
homicide—that are committed by capxml offenders who “were not executed but
instead imprisond and subsequently released.

( n) Recidivism after release.—Such evidence as I have been able.to collect hom
various sources. is indicative but far from conclusive {Tables VI ard VII). Table
VI shows that-among 1,910 murderers released in eleven states during the years
1900 through 1976, 54 were returned for conviction of a subsequent felony and 14
were returned for conviction of 2 subsequent criminal homicide. Table VIY is
based.on data released by the National Council on Crime and Delinquency in the
Uniform Parole Reports. 1t shows that, nationwide, between the years 19635 and
1974, of 11,4006 persons originally convicted of “willful hemicide!” and subsequently
released from prison, 170 were returned diuring the first year for commission of a
felony and 34 were returned during the first year for a subsequent criminal

‘1“" Woodson ¥. North Carolina 428 TLS. 280 (19763 Roberts v, Louismnn, 45 LW, 4584
a8 Te\us Code Crim, Proc., Att, 37. 071(b‘n (Supn. 1975-1978).
¥Von Hirsch, “Pragiction of Crlm nnl Tonduct and Preventive Conﬂnement of Con-
victed Persons,” 21 Buffalo L, Rev, 717 (1972) : Morrls and Hawking, The Honest Politi.
© rign’s Guide to Orime Qontrol (1970) (‘ * #0411 available prediction methods have reln-
tivplv low predietive power A ( 4)).

«
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horaicide. Both with regard to the commission of felonies generally and the crime
of hemicide, no other ¢lass of offender hag such a low rate of recidivism,*

TABLE V).~RECIDIVISM OF MURDERERS RELEASED IN SELECTED STAYES, 1900-76

Subsequent v
conviction of Subsequent
Murdarers criminal other felony
State and years released homicide conviction
California; 1945-541 - 342 1 1
o ticut: 1947-602 60 0 7
GeorTIa: ]
943-653 50 0 1
1973-76 ¢ 164 8 21
Maryland: 1936-513 - 41 0 3
Massachuselts: 1900-58¢6... 10 0 0
Michigan: 1938-727__.__ 432 0 1
New Jersey: 1307-60 ¢ . - 31 0 1
New York:
1920-61 010___ 63 2 1
1945-61 918 514 3 15
Ohio: 1945-6012__ 169 0 2
Oregon: 1935-8413, ... 15 0 1
Rhode island: 1915-58 14 19 0 (1)
Total.. 1,910 14 54

1 California Assembly Report on the Death Penalty (1957), pp. 12-13,
2 Connecticut Bar Jo{lrna?, Harch 1961, p{). 50-51, ( e
3 Geurgla Journal of Corrections, Au.iust 974, p. 48,
4 Journal of Criminal Law & Criminology, 1978, pp, 110-113,
s Maryland Report on Capital Punishment (1962), g 15,
¢ Massachusetts Report on the Death Panalty (1958), pp. 29, 118-120,
; 7 Dtyg r‘ig;':grt on Capital Punishment (19€1), p. 82;an Michigan State U. Office of Human Relations, occasional paper,
une 28,3%, 3.
3 Rutgers Law Review, fall 1954, pp, 47-48,
9 Crime and Delinquency; January 1969, pp, 150-151.
10 Convicted of 1st degree murder.
1 Copvicted of 2d degree murdey,
12 Ohlo ReE:rt on Capital Punishment ¢1961), pp, 81-82.
13 Oregon Law Review, December 1965, pp. 31-34.
1 Massachusetts Report on the Death Penalty (1958), p. 32,
15'No Information,

TABLE VII.—RECIDI¥ISM DURING 1SV YEAR AFTER RELEASE, CONVICTED MURDFRERS
IN THE UNITED STATES BY TYPE OF SUBSEQUENT OFFENSE—1965-7%

Subsequent conviction Subsequent other
Number of of willful homlcide major violution
murderers
Year of release released Number Percent Number Percent
1,303 3 0,2 15 1.2
5,603 18 ‘3 86 L5
1,601 5 .3 22 1.4
2,897 .3 547 1.6
11, 406 34 .3 170 1.5
1 YPR, December 1967,
2 UPR, December 1972,

3 UPR, September 1976; males onlé
4 UPR, level {1, individual data, detailed study, 1978 forthroming; males only,
¥ Calculated from a base of 2,867 released murderers.

Source: National Council of Cfima and Delinfijéricy. Uniform Parole Reports,

dwiw » ¢ rPlgroled murderers actually present gsome of the best parole risks” (NCCD
Newsletter, Uniform Parole Reports, December, 1972, p. 2) ; “* * * [Clompared with other
groups, murderers are actually the best parole risks'' (Stanteon, “Murderers on Parole.”
15 Crime and Delinquency 149 (1969)) ; also Monahan, *The Prediction of Violent Crimi-
nal Behavior ! A Methodological Critique and Prospectus.” in Blumstein, Cohen, and
Nagin, eds., Deterrence and_ Incapacitation (1978), 244-289. Some goubt has been cast
on this generalization, as wall as on the assumption that most parole failures occur within
the first year after release. See Heilorun, Hellbrun, ané Hellbrun, “Ympulsive and Premedi-
tated Homiclde : An Analysi= | Subsequent Parole Risk of the Murderer,” 9.7, Crim. L. &
Criminology 108 (1968), T e
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These data are not complefe, of course, but they are encnumging. They prove
that the popular belief is true, murderers do sometimes kill again, even after years
of imprisonment, The data also show that the number of such repeaters ig very
small, This leaves ug with clear alternatives, If we cannot improve velease on
parole procedures so as to tuin loose no one who will comrait a further felony,
then we have three choices, We can either nndertake to execute every convicted
murderer, or we can undertake to release none of them, or we can reéconcile oir-
se}ver;i to the fact that parole procedures, like all other human institutions, ave not
infallible,

The moral cost of a policy of mandatory eapital punishment is simply impossible
to beur, and there iz much evidence that no one really favors this alternative ut
all, The economic cost of abandoning parole release, or fixed terms short of natural
life (say, ten years), is more than the public seems willing to pay, So the only
alternative is the tuird, swhich in fact is already being practiced in all jurlsdictions
with all prisoners except for the handful sentenced to denth,

(b)Y Homicide and assaull within prison.—Very little evidence and none that is
recent seems to be available fo show wvhether murderers can be safely incarcer-
ated. The best study was done a decade ago by Professor Thorsten Sellin, for the
year 1965 {see Table VIII). Sellin reported 61 iomicides in United %tates prisons
during 1963, committed by 59 different persons, sixteen of whom had origivauv
been sentenced to death, Only two of these were by persons sentenced to death in
stafes that had no death penalty; the other fourteen were committed by persons
desplte the fact that in doing so they rigked being sentenced to death and exe-
cuted.* Of course, since we do not know the total number of murderers incarcer-
ated in nbolition and non-abolition Jumsdxctions during 1965, we cannot tell from
Sellin's data whether the death pemalty is oris not o more eﬁ?ectlve deterrent: of
homicide in prison than imprisonment, What we can say is that imprisoned mur-
derers committed a higher proportion of all within-prison homicides in death
rienalty states in 1965 than in abolition states**

TABLE VIIL—HOMICIDES IN 4.5, PRISONS BY TYPE OF JURISDICTION—1955
[Number of offenses in parenthesis}

Jurisdictions t

No death

Death penalty penalty
Offense for murder for murder Total
No fatal assaults 17 6 23
Fatal assaults.. ... (53) 20 (8) 4 3(61) 24
No data..aanos 4 1 5

Tota! - 41 1 3(61) 82

t1ncludes 59 States, District of Columbia, 4nd Federal,
2 |ncludes 8 staff members and 53 inmates.

Source: Capital Punishment (ed, Selli, 1967), pp. 154-160,

{b) Incitement.—When the death penalty and imprisonment are compared
for their incitive effects, a complex picture emerges. For over a century, there
has been evidence that the death penalty may lead some persons to commit
murder, Sometimes this takes the form of the suicide-murder syndrome, in which
a person who wants to take his own life but fears to do so commits a murder
so that society, using its power of capital punishment, wiil put him to death,
There is also the executioner syndrome, in which persons become the self-
appointed ministers of death to #ivenge real or fancied wrongs,” Thus, the power
of the death penalty to incite murder must be seriously welghed against any
alleged detezrent effect that it may have.

41 Sellin, “Prison Homictdes,” in Oapital Punighiment (ed, Sellin, 1967), 154—160.
2 See algo Buffum, “Prison Killings and Denth Penalty Leglslation,” 58 'The Prison J, 49

873).
3 See Sellin, The Death Penalty 63—69 (10598) 1 The Death Penalty in America 264 (ed,
{55%111 1967) { Qapital Punishment in the United States 410-457 (eds, Bedan and Plerce,

<
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There seems to be no evidence that failing to execute a convicted murderer
and placing him in prison incites or otherwise invites others to commiit murder.
Lately, we have heard of an alleged excgption to .this in the new forms of in-
ternational terrorism, As this crime category of crime is especially relevant tu
the federal death penalty, it is desirable to examine the situation more closely.

There have been a number of cases recently in Hurope, Africa, and  Asia,
in which terrorists have hijacked an airliner or taken hostages in order to
blackmail the authorities into releasing imprisoned comrades. In some cases,
the hostages have been murdered, It has been argued that if the imprisoned ter-
rorists had been executed. in the first place, such hostage-taking and subsequernt
murders would not have occurred. Such a view is open to at least two objections.
First, this line of y¥axsoning is not really a defense of the death penalty but of
summary execution for captured terrorists, because any delay in executing
them gives rige to hostgye-taking opporéunities by their unarrested colleagues.
Second, terrorists Willing to. take hostages in order to blackmail authorities
into freeing their imprisoned colleagueg are likely to be quite willing to commit
reprisals against the innocent if the authorities were to abandon prison in favor
of executions for all arrested terrorists. In short, escalation of violence is a
strategy both sides can use. No sensible penal policy for coping with interna-
tional terrorism can be predicated on the assumption that the current tactics
of terrorists are vulperable to a systematic policy of summary exeeution for
arregted terrorists or of capital punishment for convicted terrorists ™

(8) General deterrence~—I1 cannot enter here into the vast area of general
deterrence and the death penalty, except to say that recent research by Profes-
gor Isaac Bhrlichk purports to show that the death penalty is a measurably
better deterrent than imprisonment.” This conclusion has been attacked root
and branch by many different investigators, and most recently, after close ex-
amination, by a panel from the National Academy of Sciences. Their conclusion
is that these “findings * * * simply are not sufficiently powerful, robust, or tested
at this stage * * *, they are too uncertain and must, at best, be inteérpreted as
tentative * * * The deterrent effect of capital punishment is deﬂnitely not a settled
matter, and this is the strongest social scientific conclusion that can be reached
at this time.” * When all relevant factors of social defense are weighed to-
gether, therefore, the poliey of abolition is surely as plausible as any retention
of the death penalty,

An enlarged cost/benefit comparison of the death peualty and incarceration
might well lead {o the same conclusions, While it may be cheap to hang, gas, or
electrocute convictS, it is extremely expensive to support the “death row"” system
of special custody in prison and the time-consuming ordeal of trial and appellate
litigation that the death penalty entails. Accurate and extensive cost/benefit
studies of abolition and its alternatives have never been conducted, but pre-
liminary examinations have led some observers to conclude that the relative
costs and benefits dictate a rational preference for gbolition and imprisonment,
not executions.*”

In conclusion, I would prefer to strike a different note. Whgt’c is wrong with
capital punishment, in the end, is what is wrong with its historically allied
techniques of sociai control: Torture, mutilation, ﬂoggmg, and branding. Each
is an affront to human dignity. It is undignified to inflict such things on another
person, undigmﬁed to underge tham, and undignified to witness their infliction
or to participate in a system that allows them. No Jjustification can exist for
placing at the disposal of government methods such as these, which violate our
most fundamental ideals. The same decision must be made regarding the death
penalty. Ending it would be taking a small but definite and positive step toward
enhanced respect for human life. Doing away with capital punishment would
do away with the gravest abuses and injustices that can occur in the course
of lawful punishment, The strongesf moral objection traditionally directed
against the'death penallty is its irrevocale zmd irreparable nature, Erronecus

41“ Sgg Thornton, “Terrorism and the Death ”ennity." America, December 11, 1976 pp.

48 Bhrlich, “The Deterrent Effect of Capital Punishment : A Question of Life and Death,”
63 Amer. Fconomic Rev. 521 (1973), and subsequent publications.
48 Deterrence and Incapacitation: Hstimating the Eftects of Oriminal Banctions on Orime
Ra‘i;cg (e'iigétmutmséﬁhNCOh? i!:n'giNagh:& 1978t) 3. 1987 59,
ee letter to the New Yor mes. August 2 77, by Hans Zeisel ; Nakell, “The Cost
of the Death Penalty,” 14 Crim. L. Bull, 69g(1978) v ae o o8
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infliction of death cannot be corrected, an{l there is no remedy or compensa- '

tion for ity undeserved infliction. The value, dignity, and sanctity of human
life are put in jeopardy and vielated when it is permissible to punish some
prisomers by putting them to death. The function of government in g Just
society is to protect and enhance human life and ‘the lives of all its members,
It is indefensible for government to use its immense power and authority to
sanction the deaths of any persons where no duty or necessity demands doing
so and where no benefit is uniquely conferred by it.

TEESTIMONY OF HUGO ADAM BEDAU, AUSTIN FLETCHER, PROFES- ,

SOR OF PHILOSOPHY, TUFTS UNIVERSITY

Professor Bepau. Thank you, Mr. Chairman,
My prepared testimony deals with an arbitrarily small selection of
issues that are relevant primarily to the substantive law that I realize

is not directly under review in the bill before the committee. House

13360, as has been made quite clear during earlier testimony today,
deals with the procedures for a constitutionally sound Federal death
penalty and not with any of the crimes that might constitutionally
carry this punishment. ,

Nevertheless, my testimony that has been prepared addresses itself
primarily to questions that bear upon what those substantive crimes
might me. And I want to turn to review it and summarize it briefly in
a moment, particularly because it touches on questions that have been
asked today by you and your colleagues, as well as by other witnesses,
where the factual record on matters concerning recidivism and the
racist effect of the death penalty and retribution, I think, are all
relevant for your consideration. ‘

But I would like to comment informally and ad lib on one impor-
tant feature in my opinion of the proposed legislation. T would have
included this in my prepared testimony had I seen the proposed legis-
lation prior to 48 hours ago, but I did not, so T could not.

I am referring particularly to the features of this bill beginning on
page 5, line 5, and appearing at several subsequent points which. I shall
itemize that touch on, I think, one of the most important aspects of
current death penalty legislation. =

On page 5, line 5, the bill would empower the jury, having found
ageravating circumstances and having found that they outweigh
mitigating circumstances, neverthless te decline to recommend the
imposition of a sentence of death. That is an unusual, though I can’t
say unique, but it may well be a unique feature in death penalty pro-
cedures. And certainly to my knowledge, it has not been proposed prior
to this time in any bill before the Senate or the House. So this, I think,
is a novel feature certain!v of Federal death penalty legislation.

Of course, the reason w .1v I draw attention to it is because it em-

powers the jury to exercise sentencing discretion in a very significant -

way. I will elaborate on that in a moment.

~The next passage I draw your attention to appears on page 9 in line

4 and line 14, and then at subsequent passages. And in these lines, we
read about the power of the judge. rn page 9, line 4, the judge who may
impose a sentence of death or not even where the jury has recom-
mended the imposition of the death nenalty. '

So now we have a second specific citation of judicial sentencing dis-

cretion upon a recommendation from the jury of the death sentence,

. /;/

i
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And the last passage I would refer to is on page 10 where under the
rule 67, concerning hearing without a jury, page 10, line 7 and line 18,
where the judge now isallotted this very same power that we havs seen
earlier, first where the jury when its finds there are aggrevating cir-
cumstances and that they outweigh the mitigating eircumstances,
nevertheless, the jury need not bring in a death sentence; and where
we have seen that the judge, having a recommendation of the death sen-
tence from the jury, need not bring in a death sentence. :

Now, the judge hearing alone without a jury according to line 17,
finds that the mitigating circumstances are outweighed, and we are
then told in line 18 that the judge “may” impose a death sentence, but,
of course;that means he need not.

Now, what is important about these passages, it seems to me, is with
this legislation the committee would move, and if it is enacted the
Congress would move the Federal death penalty, functionally though
not strictly, into the era prior tothat governed by Furman. I can cite no
better authority to this conclusion that the remarks of Justice White as
they appear in the slip opinion in the Lockest* decision. T want to read
a few remarks from pages 2 and 3 of Justice White’s remarks because
I think they are utterly pertinent. It is all the more remarkable that this
legislation was filed just a few days before this opinion was written be-
ca;ldse, in effect, it is open, I think, to the comment that Justice White
made.

Justice White in the slip opinion says the following: -

I greatly fear that the effect of the Court's decision today will be to consti-
tutionally compel a restoration of the state of affairs at the time Furman was de-
cided where the death penalty is imposed so irradically and the effect of security
is so attenuated for even the most atrocious murder, its imposition would then
be pointless and needless extension of life with only marginal contributions to
any discernible or social public purpose.

By requiring as a matter of consitutional laswv that senteneing authorities must
be permitted to consider and in their discretion to act upon any and all mitigating
circumstances, the Court permits them to refuse to impose the death penalty no
matter what the circumstances of the crime. This invites a return to the pre-
Furman days when the death penalty was generally reserved for those very few
10r whom society has less consideration. )

I should add, of course, that the clause inserted on page 9 at the
end of rule 65, clause 10 at lines 21 and 22, each. very firmly in a con-
firmation of the remarks I have just read from Justice White’s opinion.

So as I look at the proposed legislation now, purely, in its pro-
cedural aspects that are before the committee and in light of the
features of it that I have drawn to your attention, and in light of the
comment that I have read to you from Justice White, I can only view
this with a certain irony. ; : . .

It seems to me the committee has labored nobly and diligently to in-
troduce so far as it can rational considerations in aggravation and
mitigation of an offense pertinent to applying or withholding the
the death sentence. The commitiee has tried to introduce reasonable
procedures for judge and jury in their intercession.to weigh what each
deems as relevant to making that decision. And.it has comeup with an
outcome that some of us might have predicted years ago: I think it has
really brought. us 360 degrees back to where we were when juries and

Vot

146 Law Week 4981 (July 3, 1978)."
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courts at the trial level had the untrammeled and unguided power to
sentence to life or death. ‘ '

The language of guidance, more elaborate in this bill than in any
that I have seen enacted anywhere in law, nevertheless functionally—
and I would stress that word functionally—I think returns us to
the virtually untrammeled exercise of discretion by judge and jury.

Mr. Wieerns. Professor, at that point, the point you are making is
a valid one, if we weigh the imposition of the death penalty with the
concept of withholding the death penalty. Pre-Furman was bresd
discretion to impose, and the Court at White found that offensive.

Now, we are at the point of imposing discretion to withhold the
death penalty, but to guide discretion on its imposition.

And we haven’t come 360 degrees because we are not back at the
same point. The difference, I think, is an important one, and frankly
about where I think the law to be. )

Professor Bepau. I chose to stress the word “functionally” in my
interpretation because I realize that the point that you are making
could be made. I don’t wish to endeavor to help the committee to im-
prove upon this legislation partly because I view it as the devil’s woik,
and I will leave that to be implemented by those who want to ac-
complish the imposition of the death penalty. And I donot. ,

I also think the committee’s efforts, as I said a moment ago, consti-
tute a significant step forward in the attempt to meet the generally
shared objections, certainly those that the Supreme Court has ratified
against unguided discretionary imposition of the death penalty.

But T do think, Mr. Wiggins, that functionally, the result may very
well be the same. I don’t see a way around the comment that Justice
White has made. I certainly can see the difference in the legislation as
it would stand in the statutes. But I do not, I think, see the difference as
it is going to cperate in the sentencing task, the sentencing acts of judge
and of jury. That is what I am concerned with.

Much of wkat T have come to conclude about the death penalty has
been as a consequence of tryine to study in various jurisdictions in this
country how it functions in the criminal justice system. And a cru-
cial aspect of that, of course, is how the court, judge or jury or both
tosether, understand the law to accomplish what they believe is fitting
and proper in the circumstances.

And we know that judges and juries and courts have often thought
that what was fitting in the circumstances was from another point of
view unfair or arbitrary or indefensible. But the jury or the judge
or the court thought that it was sound. :

So I think that the introduction of a set of procedures of the sort
that have been designed in this bill, while constitnting a noble and.
sincere effort to meet the mandste to repair deficiencies in the crimi-
nal code, functionally will provide results not unlike those that oc-
curred prior to 1972, \ ;

Mr. Evans. Would the gentleman yield ?

Mr. Wiceins. Yes. :

Mr. Evawns. Do you feel that this discretion, if you will, on the part
of the judge and jury would return us to the same objecticns that were
existent in the laws prior to——

85-980 O - 79 - {0
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Professor Bepaw. I think it is very likely when we look at the fea-
tures of those persons sentenced to death in courts under this rule, if it
were enacted, we would find a freakish, aberrant quality in those de-
fendants, tohse condemned persons, as opposed to all of the others that
the courts under this legislation had not sentenced to death.

That, after all, was the main point on which the plurality agreed in
Furman., The one thing that it would appear you can distill from
the several opinions of the Justices in the 1972 Furman decision was
the freakish and aberrant quality of the death penalty as then im-
posed. It is why Justice White’s remarks in LZockett in this vein, I
think, are so telling because he was in that majority, but has rarely
been in that majority since 1972 in the overturn of death penalty cases.

And here, Justice White again agrees in the conclusion to overturn
the death penalty for Sandra Lockett, but does not agree in the rea-
soning that the plurality opinion sketches. The context of his remarks
from which I have extracted my quotation is a context in which he in-
dicates that because of the reasons that I quoted to you, he cannot go
with the plurality opinion on this issue because he sees it as an effective
return to the situation pre-Furman.

T guoted out of context because it serves my purposes, but T don’t
think T quoted unfairly at all in that vein. I think Justice White and
L, if T may hazard the judgment, would agree in the feature of the
proposed legislation that T have commented on.

Mr. Evans. I am concerned about the constitutionality of the stat-
ute, and I have doubts as you do about whether or not we are not get-
ting to a point that we are getting into an unconstitutional area by
giving discretion back even though a jury may find under the guide-
lines that are set up that the lack of mitigating circumstances and the
existence of aggravating circumstances which would bring about the
death penalty. '

And I think that that discretion that we give once those things are
found may make this statute subject to the same objections as the
previous statutes prior to Furman.

Do you disagree with that ?

Professor Bepawu. [ join all of my predecessors here before you this
morning in agreeing that I cannot divine the next Supreme Court’s
ruling on the death penalty issue because I cannot, any more than
others, explain in a feasible rational way the sequence of decisions
that it has reached since 1972.

I find it a very checkered pattern. I do think that the Lockest deci--

* sion requires the proposed clause 10 to rule 65, the clause that reads,
“Any other circumstances deemed appropriate by the jury,” as a catch-
all mitigating clause. I think that is virtually mandated now. So I
don’t think you have to worry about that clause of the proposed legis-
Iation resulting in a judgment of unconstitutionality.

As for other language in the bill before the committee, I draw at-
tention first to the way the jury is empowered to override its judgment
of the superior weight of the aggravating versus the mitigating cir-
cumstances by not bringing in a death penalty. That is, I think. more

_ . conjectural as to its constitutionality. I think it is that kind of feature
- Thad reference to. '
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Mzr. Evans, Would the gentlerman agree that would allow the jurors
to go back and impose the death penalty on those who are the least
protected of our society ? ‘ o

Professor Bepaw, I think it is certainly possible. I don’t think it is
necessary. But I think it is likely. As I said, I think that is the kind
of result that we might very well expect juries to reach. ‘

Mzx. Wiearns. The only power the jury has is not to impose the death
penalty. How do you think itis apt to do so?

Professor Bepau. By excluding from the reach of the death penalty
cases that one might say, “Well, if anybody should be sentenced to
death, that person should be sentenced to death.” I'm supposing there
will be cases like that.

Mr, Wigerns. But you proved too much. You really are arguning for
a mandatory death penalty decision taking discretion out of it. And
many felt that is what Furman meant. And surely I did not—and any
t}l:inking person, and you are in that category, would have to reject
that. V '

Professor Bepau. Mr. Wiggins, I am not arguing for a mandatory
death penalty; I am not arguing for these procedures. I am only at-
tempting to draw to your attention what I regard as an ironic feature
of the undertaking before you. : ‘

Mr. Wicein. Hardly novel. The Court has always been the thirteenth
juror. The Court has always had the power to upset the determina-
tion of the jury.

And in the context of the judges, it is more than a manifestation of
that traditional power.

Professor Bepau. And the Governor is the fourteenth juror, if you
will, by the exercise of clemency. He can do the same thing. ,

I think the point I am trying to make can be seen in just the setting
in which you asked me to illustrate it by the language of these pro-
cedures which weuld authorize judge or jury, working together or
separately, to withhold the death penalty. That sheds light, it secems
to me, on who it is from whom the death penalty is not withheld in the
judgment of the trial court. And my prediction is that we will see that
we could match any given person who is allowed to get the death pen-
alty under this procedure with one or more others whose crime was
just as grave or offensive, but from whom the death penalty was with-
held. That is the claim.

My, Wigarzws. Do you feel that after the fact, statistical studies
would demonstrate that the white and affluent and those in that cate-
gory would not be—discretion wonld be exercised in their favor, but
not in favor of the poor and black?

Professor Bepau. Crudely, yes. That is the kind of predietion I am
making, that people such as you and I who may commit the gravest
crime imaginable, the gravest form of murder imaginable, will not be
sentenced to death. To 1llustrate the thing that bothers me, let me cite
a pre-Furman case, and it will illustrate what is on my mind. I draw
it to your attention particularly because you, as I, were Californians
at the time, at the very time, Caryl Chessman was being tried 22 years
ago. At the same time there was the Finch-Tregoff case in Los Angeles.
1 can think of no greater erime than when a wealthy, educated man
chooses to kill his wife to avoid divorce, expensive property. settle-
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ments, and sizable alimony payments, in order to marry his mistress.
That is what Dr. Finch did. But Dr. Finch is a free man today, and so
- is his paramour, Carol Tregoff. I dare say the Caryl Chessmans of the
world, as of 22 years ago in Los Angeles, will probably be sentenced
t(l)) ldeath by future courts, and the Finches and the Tregoffs will prob-
ably not.

This legislation, it seems to me, provides ample room for that result
to be reached. How jurors and judges will mask even from themselves
their bias in favor of the affluent, the intelligent, the educated, the co-
operative, is a matter for poets and dramatists, not for philosophers,
to comment on. That it will take place, I think, is unquestionable. That
is why many of us in my position have said to those who favor the
death penalty, “Bite the bullet or unload the weapon. Either demand a
mandatory death penalty and enforce it or give it up.” I think what we
are watching in our society is the progressive understanding of that di-
lemma.

Mr. Wicerns. I think I return to where J was a moment ago. There
is fundamentally something different from the power to impose for
freakish reasons the death penalty and the power to withhold it for
perhaps freakish reasons. Because I have always believed that the es-
sence of real justice is not that should be imposed fungibly upon de-
fendants, that everyone should be treated alike, but that it calls for the
most diseriminating discretion on a very personal basis.

And as long as that discretion can be exercised only to free and not
to condemn, then I think to the extent that it is freakish, it is a reason-
able price for society to pay.

Professor Bepau. Well, I respect the judgments and the principles
that guide the legislation that we have before us as you have just ex-
pressed it. I am skeptical, based upon my study of how things have
been in the past, that the results will be significantly different in the
future were such proposed legislation as we have here to become law.

My basis for that is in part what we see that has happened in the
period since Furman under the various attempts. And I leave apart
the mandatory death penalty experiments, but draw attention only to
what we see if we look at the attempts to apply the guided discretion
that the Georgia and other statutes have given us.

And at this point, if T may, I would return to my prepared testi-
mony because it is precisely in point.

If you have it before you, may I ask you to turn to——

Mr. Evans, Would you address one other question while you are on
that please, sir? And that is the Supreme Court decision in Roberts !
which struck down the Louisiana statute which required mandatory
death penalty in first degree murder. Would you address that also?

We are talking about the flexibility.

Professor Bepau. Well, I have two comments only, I think, on the
mandatory death penalty. Perhaps they are reduced to one. And that
is that there is no evidence that any jurisdiction in this country that
has had a mandatory death penalty has in fact used it in a discretion-
less manner. The mandatory death penalty, after all, eliminates dis-
cretion in only a superficially manifest way, not very much functionally
at all. The charging powers of the district attorney are unimpaired

1 Roberts v. Louisiana, 431 U.8. 633 (1977).
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given, in the case we are talking about, » mandatory death penalty for
murder as in the Roberts case. The distinction between degrees of
murder very often provides—historically, it certainly has provided—
a way for the jury to nullify the mandatory penalty by bringing in a
conviction of second degree murder.

So it seems to me apart from the judgment the Supreme Court
might make on the constitutionality of a mandatory death penalty,
that 1f we look at how it functions in a standard adjudicatory system,
1t seems to me it is something of an illusion in that it is supposed to

3 guarantee equal justice to all.

. Mr. Evans. You say a distinction for mandatory death penalty for
: - first degree murder, and this bill with the sections that you have re-
ferrved to taken out, the discretionary function after the finding of the

" aggravating circumstances and the absence of mitigating circum-

stances, you see a distinction between this statute and the statute in
application on mandatory sentences?

Professor Bepau. I see a distinction, but I don’t think the Supreme
Court is going to see a distinction. And I say this advisedly.

; The plurality opinion in Zockets written by the Chief Justice argued
! if you have a finite list of 3 or 4 or 5 mitigating circumstances and
none is an open-ended one like your proposed No. 10, then in effect you
have got a mandatory death penalty. And, therefore, that rule of law
is unconstitutional under Woodson.* This amazed Justice Rehnquist;
Justice White was not pleased either.

I think that is an amazing argument, too. I can see and share to some
extent the reasoning of the Chief Justice that leads him to advance it.
But I do think it is reaching at straws.

From my point of view, I am not in favor of a mandatory death
penalty; I am not in favor of a discretionary death penalty with un-
trammeled discretion ; I am not even in favor of a guided discretionary
death penalty. I wouldn’t want any member of the committee to be in
; any doubt about my view of substantive merit of capital punishment.
T am categorically opposed to it.

But in the course of that judgment which I render, I am also capable
of rendering some judgment on the merits of various legislation to en-
force the death penalty. Andin that regard, T admire this legislation, I
%m 510(; contemptuous of it at all. T think it is the best that probably can

e done.

I say this taking into account the suggested revisions that were made
earlier by Mr. Schwarzschild with which I sympathize, although not
. all of which I would propose. e

In my view, I think it is & magnificent effort, but I think it is doomed
to fail in the way I indicated. Not through want of intention or through
obscurity in draftsmanship or anything of that sort, but simply be-
cause of the way in which T believe it will function. That is to say, I
want the committee, I would like to help the committee, to try to share
my view of how the death penalty under our law in fact functions in the
United States in the present, in the recent past and, therefore, how it
is likely to function in the future.

T think it functions in a way that is inherently discriminatory, in-
herently unfair. I think that is its overriding purpose in a society such
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as ours. We do not want a death penalty that reaches out to men and.

women alike, to black and white alike, to the rich and the poor alike, to
the dangerous and harmless alike. We don’t really want a death penalty
that cuts across those kinds of differences.

‘We want a death penalty that is highly sensitive. The very language
that Mr, Wiggins used earlier to characterize his interpretation of
justice, language, I think, that I cannot improve upon, nevertheless,
has the effect in some communities of guaranteeing that those who are
unacceptable in that community shall be sentenced to death. They are
not going to be excused from the farthest reach of the severity of the
criminal law because they are different, they are different in various
ways And those differences change to some extent over time.

This is why in my prepared testimony I have set my comments, which
I am not going to review here now, concerning the racial impact of
the death penalty agninst the background of lynching because the his-
tory of lynching throughout the United States, but primarily in the
Soutkh, is the best evidence of how the community thought the death
penalty was insufficiently just, insufficiently firm, insufficiently prompt.

That is what lynching signifies in a community; that there is a
sizable body of the community, not just an angry and dissident mi-
nority, but a sizable body, particularly where lynching goes on decade
after decade, that considers the procedures of the eriminal justice sys-
tem as insufficiently severe, insufficiently prompt, and above all insuffi-
ciently certain.

There has never been a lynch mob that advertised itself as agents of
injustice, as deliberately setting about to undertake an unfair applica-
tion of the law. They were simply trying to repair the befuddlement
and the fence-sitting practices of the criminal justice system. And
that, I think, is the heritage of capital punishment where grave crimes
that have outraged the community are concerned. That is the setting
historically against which we have to understand what we do today
in wxl'iting new procedures in the criminal law that carries the death
penalty. -

I am not suggesting our future is ruled by the dead hand of the past;
I am suggesting that the hand of the past is also to some extent the
hand of the present. I don’t think we live in a society free of racial
bias and of economic anger, hostility, and resentment. ,

I think that the supreme sanctions is highly sensitive to those judg-
ments. And that is what troubles me. It troubles me not just about the
South which is predominantly the part of the country in which the
history of lynching is to be told. It troubles me about Massachusetts
where I have lived for the last 152years. It troubles me about Qregon
where I have lived, and New Jersey where I have lived, and California
where I was reared.

I see no difference in these States with respect to the record that has
been etched in the South so vividly. Elsewhere, it is just more obscure.
It is less manifest in California and in Massachusetts than in the
Carolinas or Florida.

If I may turn to my prepared testimony, I would ask you to look
at table IV which comes after page 13, and also table V which is the
immediately following page. Here, you have information about the
racial impact of the present death sentence in three States, the only

L
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three States of which the U.S. Supreme Court has said that their
death penalty statutes will not be overturned, at least not yet.

Table IV gives you information about arrests and sentences for
criminal homicide by the race of the victim and offender. This is fol-
lowing page 13. ‘ -

In these three States, as the footnotes to the table show, the data
brings us up to the past spring and in the one case of Texas to the end
of last summer. So the data are quite recent; I think no one has more
recent data. T hasten to add these are not data that I have collected,
but they have been collected by Dr. William Bowers at the Center for
Applied Social Research at Northeastern University in Boston. Dr.
Bowers has generously made these data available to me so that I could
make them available to you. I think they are extremely instructive.

If you look to the far left column of table IV, you will sec that
there have been over 2,000 arrests for criminal homicide in these three
States during the 2 or more years under question. About one-half of
them-—49 percent—have been arrests of black offenders who were
charged with killing black victims.

But if you look at the number of those persons and the percentage
who are on death row in those States, it virtually is infinitesimal—7
percent. One-half or 49 percent of all arrests are for offenders whose
victims are black, offenders are black, but only 7 percent of those on
death row are from that group of arrestees.

But if you look at those who killed whites and who are themselves
white, not quite one-half—45 percent—of all arrests are for that crime
and over one-half of all death sentences-—56 percent—go to that group.

If you then look at the offenses where a black person killed a white
person, you see that a very small percentage is interracial homicide of
that sort—4 percent. But over one-third of all death sentences are that
group—36 percent, '

And finally, if you look at the cases where whites have killed blacks,
you see that also is a very smail portion of the total arrests. Only 2
percent of criminal homicide arrests are for that category of offenses
and a comparably small number have been sentenced to death—1
percent.

I think the important data in this table are in the third row in rela-
tion to the first two rows. As I said in my prepared testimony, I read
these data taken in their entirvety as giving us a picture that was quite
like the picture that we would have had in those States prior to
Furman.,

I don’t have data for you in a comparable tabular array for that
period because nobody has ever studied the question prior to Furman
in quite this form. We couldn’ in fact without a great deal of effort
construct tables to give you comparable information. But my con-
jecture is that this is not unlike what we would have found prior to
Furman. I think it shows that even now in these States, the practice,
the function, of the death penalty under the guided discretion statutes
that the Supreme Court has not overturned in Florida, Georgia, and
Texas, the life of a black person, a victim, a black victim—we have
heard earlier that we should show concern for the victims—is not as
important to the community as the life of a white vietim.
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Liook at what happens to those whose victims are black. A very small
percentage of them get sentenced to death in these States. Yet, 51 per-
cent of all those who are victims of criminal homicide as measured by
arrest statistics are themselves black. Kill a white person in Florida,
Georgia, or Texas, and you have a very strong likelihood of being sen-
t«_anceii to death, Xill a black person, and you don’t, It is just that
simple.

l\fr. Evans. That’s whether you are black or white.

Professor Bepau. That’s whether you are black or white, as an’

oftender. We are talking about how much weight society attaches to
the life of the victim.

The one thing that is constantly said is those who are against the
death penalty do not speak to the thing I am trying to speak to right
now—the value that society, as measured by the way the criminal jus-
tice system functions, attaches to the lives of the victims. And I ask
you, do not these data suggest the generalization I have made, that the
value of the life of a black victim today is not as great in Florida, Geoer-
gia, and Texas under these new statutes as is that of a white victim?

Mr. Evans. The answer to thst is to have more blacks on your juries,
more blacks involved in the jury zystem.

Professor Bepau. There may be any number of answers to it. T can
only report how the guided discretion statutes, of which this legisla-
tion we are discussing today is an example, in these States where the
Supreme Court has not overturned—I don’t say “upheld,” I say “not
overturned” because I foresee the day the data of the sort you are look-
ing at now will also be before the Supreme Court in litigation and will
persuade the Supreme Court that as counsel in Gregg* and Jurek ?
and Proffit ® argued that the new statutes really achieved only a cos-
metic change with the past— actvally function and the way the system
operates,

Mr. Wieains. You certainly wouldn’t want to confront the problem
directly and add to the list of aggravating or mitigating circumstances
the race of the offender of the victim because that would directly deal
with it and ask that the jury give consideration to that issue, But it
would be patently unconstitutional to do so.

The notion that discretion when exercised honestly should always
produce the sime result is not consistent with human nature, is it.?

Professor Bepau. Well, put in those strong terms, no. But I think
that is a bit of a strawman. I ask you whether as you contemplate the
data on table IV, you don’t find it a plausible hypothesis to consider
that race is functioning in some way or other in the minds of those who
manage the criminal justice system, whether it is the jury or the trial
judge, as Mr. Evans has suggested, or whether it is the district at-
torneys. Perhaps we ought to have more black district attorneys in
South Carolina, Georgia, Texas, and Florida. I am not a close enough
studeni of the criminal justice system in its functional details in these
States to have anything useful to say to you on such possibilities. What-
ever the explanation may be, it seems to me that a scientist looking at
these data would surely consider the hypothesis that race of the victim
is playing a role.

1428 U.8. 238 (1970).
2428 U.S. 262 (1976},
3428 U.8. 242

(1976):,
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I am not offering this as a conclusion ; I have no proof, That would be
presumptuous and preposterous. I am simply asking you to be scien-
'l&iﬁc for the moment and consider the hypothesis tliat I infer from these

ata.

Mr. Wicarns. May I proceed with this chart for a moment, starting
with the first line ?

There are 1,099 bldck persons arrested. Is that total number of
arrests, black persons arrested, for killing of a black victim? Is that
what the—— , '

Professor Bepau. 1,099, as I understand it, is the total number of
black persons arrested where the charging authorities or the arresting
anthorities, the police, knew or registered in their dockets that the
victim was black. These are arrest statistics.

Mr. Wicorns. That represents 49 percent of the total homicide
arrests regardless of the race of the offender or vietim ?

Professor Bepav. Right. v

Mr. Wigerns. Yon go on and find that 7 percent of something—7
percent of those who have been arrested ?

q Pflofessor Bepau. No, 7 percent of all of those under sentence of
eath.

Mr. Wicerxs, Involve black?

Professor Bepau, Were from that group of 1,099.

Mr. Wicerns. The gross number is 16 ¢

Professor Bepav. Right.

Mr. Wiceins. Since seven is a relatively low number, the implication
is that juries do not view with the same gravity a black killing a black.

Praofessor Bzpau. Or district attorneys do not charge first degree
murder.

Mr. Wiccins. These are all charged or it wouldn’t be in the
statistics. '

Professor Bepau. No, I'm sorry. On the left-hand side, we have
arrest statistics which are not statistics on indictments at all. And that
is & crucial factor in helping to explain how we could get the bizarre
discrepancy between thie left-hand column and the right-hand column.
We are not dealing here with charging or indiectment statistics.

Mr. Wicains. We move dewn to the second line and find that ap-
proximately the same number of whites were charged with killing
whites. The percentage is 45 as distinguished from 45. We are in the
same ball park. And yet, 56 percent of those whites accused of killing
whites find themselves under sentence. :

Professor Bepay. I'm sorry, 56 percent of those on the death sen-
tence were from that group of 1,013. We are talking about i25 per-
sons which is about 12 percent of those arrested.

Mr. Wiceins. Well, now, the conclusion drawn would be that juries
view harshly the idea of whites killing whites.

Professor Bepau. I think they take a harsh view of anybody killing
a white; look at the next column. .

Mr. Wicorns. At least killing a white and are prepared to impose a
serious penalty for it. c

Go to the next one, and we have blacks killing whites and only going
to the percentage column 36, one would conclude, T think, that jurists
view slightly less the gravity of a black killing a white than a white
killing a white.
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Professor Bepau. That is true. That isa fair inference.

Mr. Wiceins, Well, it is racist, I suppose, but in a perverse sort of
way.

Now, we get down to the last where a white kills a black. And I take
1it that is the context of extreme racism. And there is only 1 percent
here. : :

Now, this is your big message. Because that, I think, is the message
you are tiying to convey—that if a white kills a black, he iz less apt to be
treated seriously by the system.

Professor Bepav. Not quite. My message is that whoever kills a
black, whoever kills a white, doesn’t mattev; the criminal justice system
as these data suggest is most senstive to the race of the victim, not to the
race of the offender. I am not now making the usual racial criticism
against the death penalty that has been made and that can be made
and that I have made myself in other settings. This is a different criti-
cisrg, and I think 4 more interesting one than the one that is usually
made.

- Mr. Wiggins, what I would draw to your attention is the relationship

between the first and the fourth row, that 7 percent and 1 percent, in

our next to the right-Hand column and the two middle rows which give
us 56 and 36 percent. Those are the percentages that tell us about the

relationship between the death sentence in these three States and the

;acg of the victim as opposed to whatever the race may be of the of-
ender.

Mr, Wigains. I goontothenextchart.

Professor Bepau. The next chart, of course, differs only in that we
are now talking about @ special class of murder, felony murder, which
is interesting to look at.

Mr. Wicerns. I think the last line, the last row, where we have a
white defendant, and a black victim, the percent in terms of the total
is minor, but I notice that the number is 2 which is cne-third of the
number arrested. A very high percentage.

Professor Bepau. Very high percentage.

Mr. Wigarns. And out of synch with the numbers at least the impli-
cations we are trying to draw from these.

Professor Bepau. I am not able to give an account of that figure,
though I would draw your attention to the text of my testimony on
page 13. There, T point out that one of the whites on death row who
killed a black also killed several whites. I den’t myself know whether it
is one of the 2 on table IV or one of the 2 on table V. In any case, it is
one of those persons. And the reason I draw it to your attention is that,
again, it may be the race of those other victims that the offender also
took that is a controlling factor.

Mr. Wiggins, I don’t think any table that I or anybedy else can put
before you on the racial or any other aspect of the death penalty is go-
ing to prove beyond reasonable doubf one rather than another hy-
pothesis. What I am concerned to have you ponder on the strength of
these data is whether or not the guided discretion statutes that. have
been given a qualified imprimatur by the Supreme Court show a sig-
nificant change in the administration of criminal justice in a part of
the country—and X say this without, I think, unfairness—which has
had a long history of conspicuous racial use of the death penalty. I em-
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phasize the word “conspicuous” because I have said I think in a little
less conspicuous way much the same can be said ubout other parts of
the country.

The conclusion that T draw from the information before you a8 a
whole, not from any one number of any one row or column of the data,
is that the eriminal justice system, whether it is the juries, whether it is
the district attorneys, whether it is the impaneling of grand juries,
whatever it may be, functions in a racially sensitive fashion.

The statute ¢ racially blind. The statute on its face is immune from
criticism. I am not trying to draw attention to features in the statutory
language in these threé States that are vulnerable to a criticism of racist
effect. T am only trying to show that the function of this statute when
it intersects with the whole system leads to vesults that suggest to me,
as I have said before, that the race of the victim is » significant factor
in the sentence of the offender where the crime is murder.

Mr. Evans, Where are your statistics which would point out how
many of these homicides were committed within family membe;<? Be-
cause T think that is probably the most essential part that you have left
out-in composing this hypothesis about black vietims. Because, in fact.
most of the homicides that are committed among blacks in the South
are committed within the family vnit.

‘When you take that, you leave out the aggravating circumstances re-
sulting in ne opposition, no imposition of the death penalty. And I
think without those statistics, you cannot draw any conclusions which
would point out any racist nature in the imposition of the death penalty
in these three States because, as a matter of fact, that is the way it
is.

Professor Bepau. With respect, Mr. Evans, that is precisely why
table V is here, Table V eliminates all of the kinds of familial homi-
cides that you are conecerned with. Table V which comes immediatel
after table IV deals with felony murder and, therefore, cannot include
any of the kinds of crimes that you have drawn our attention to.

Mxr. Evans. But here, you don’t have any examples of the white on
black. You have got one or two. That indicates to me that whites don’t
kill blacks. That is the biggest conclusion that I can draw from your
figures that whites don’t kill blacks in the South. And maybe they do
in other areas. ,

Professor Bepau. Whites don’t kill very many blacks; you are quite
right. But that is not the inference T draw from the figures. If vou wiii
ook in table V at the arrest statistics, you can see the percentages here
differ rather significantly. Not many blacks who kill blacks—29 per-
cent—are arrested for felony murder or felony-type murder. But half
of the whites who kill whites and a small percentage of the blacks who
lill whites are so arrested. - ,

But now look over under the denth sentence. You will see that the per-
centags of those on death row having committed this kind of crime
is virtuaily identical with the percentage nf all as shown on the previous
page in table IV, In other words, run down that pext to the right-hand
column of percentages on the two tables. and the numbers are almost
identical.

Once again, what that shows is that where a white person is the
vietim, whether it is family homicide, felony murder, or any other




148

kind of homicide you please, where a white pecson is the victim, the
courts of these three States in the last 2 or 8 years are highly disposed
to sentencing that person to death.

Where the victim is a black, there is only 6 percent on table V and
8 percent on table IV. It is the race of the victim not the race of the
effender that I want to emphasize, as these tables show, to be the
revealing factor.

Table V, I think, deals directly with what is legitimately on your
mind, which is carving away all the large numbers of homicides that
occur in the family on the weekend. The criminologists have pointed
out the most dangerous place in Ameriea is the kitchen and the bath-
room. That is where husbands and wives and parents and children
assault and kill one another. And those data are eliminated from Table
V, but the results in terms of the pattern of death sentences is virtually
unchanged by the elimination of that kind of offense. That, I think,
shows not conclusively, but tends to show that there is some constant.
factor independent of the kind of offense that is operating.

We want to try to explain the relative uniformity in the percent-
ages with regard to race of the persons under sentence of death despite
the fact that the homicides they have committed are widely different
and that is where I think the race of the victim again is a factor.

It may not be the only factor. A table of this sort cannot claim to show
that any one thing is the decisive factor, but it certainly can claim to
suggest that this is the hypothesis we seriously cught to consider.

Mr. Evans. But as far as the accused is concerned, he certainly is
not discriminated against. These data do not shown that there is any
discrimination against the accused.

And that is the purpose. If we accept the answers or the conclusions
that you have come to, we would still have to say that as far as the per-
son being tried that he is not discriminated against unde> the law.

Professor Bepau. I have not tried to show data here that would con-
firm the claim that the offender is directly being diseriminated against
as a consequence of these laws. One might say, however, in the light
of these data that if you are planning on committing an offense and
you are going to do it in Florida, Georgia, or Texas, and some-
body may be killed, you would be well advised to make sure that the
vietim isn’t white because you are going to increase the likelihood
of your being on death row as a result of whatever kind of erime you
commit. Don’t let your victim be white, whoever you are, white or biack.

Mr. Evans. In view of the statistics you have shown us, it is very
unlikely a white is going to kill & black anyway. So we want to make
sure the blacks take 1nto consideration when they are whites or blacks.

Professor Bepav. I can’t vouch for the validity of the arrest statis-
tics so far as the fit between crimes and arrests. I am prepared to accept
the data at face value and assume that there is a relatively stable pro-
portions of crimes that result in arrests in these jurisdictions, whatever
the police may believe to be the race of the victim, or the race of the
offender.

I still think these data show a very significant aspect of the racial
impact of guided discretion death penalty statutes. T think there is
more, no doubt, that can be shown, and should be studied. I the romn-
mittee is so minded, it might very well invite Dr. Bowers to come down
and add further testimony based upon his other researches beyond
_ 'what T have tried to give you today.
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Mr. Evans. Aren’t you basically saying there is no way to construct
a statute which will take racial prejudices, or other prejudices, out,of
the law or out of the practical application of thelaw? '

Professor Bepau. I think perhaps I am saying this: If there is no
way to construct a death penalty statute that would take the racial
effect out of its administration, then, I would say that death is too
severe a penalty to apply in a society with o history of that inability
and, therefore, should be withdrawn.

I am quite prepared to believe that the next most severe sanction
after death being life imprisonment may also reflect severe racist
effects, I am prepared to believe that. :

Mr. Evans. Then, as soon as we do away with the death penalty, we
will be besieged with people who want to do away with life in prison.

 And when we get that taken care of, then it will do away with im-

prisonment at all. .

. Professor Bepau. I don’t think that the evidence that I am giving

today and that of others who are against the death penalty should be

construed as the camel’s nose under the tent, where the tent, in fact,

is intended to sncompass no punishment whatsoever. That is not my

Eﬁip_os'e this afternoon, Mr. Evans. And I am sure you don’t believe
atitis,

I think thrt, as the Supreme Court itself has said, and as your efforts
in this legislaticon show that you believe, too, death is different. Death
is not just ancther increment in penalty severity the way in svhich one
more year is an increment in penalty severity if it is added on to 5
years. ‘

The difference between 5 and 6 years is not like the difference be-
tween a life sentence and a death penalty. We all know that. It may
be there are strong arguments against a life sentence. That is not perti-
nent, it seems to me, to the issues before this committee, at least it is
not part of any testimony that I am prepared to give today. Maybe in
some future meetings of this subcomniittee, that will be the agenda.
In any case, where the question is the death penalty, I think that we
cannot administer it in a racially unkiased fashion with statutes such
as these that are being discussed here or these that I have been repori-
ing about in operation in Florida, Georgia, and Texas, which are
racially blind. I don’t think those statutes were drawn up in a cynical
way to allow racial diserimination to proceed apace.

Mr. Evans. I can assure you since I was involved in the Georgia
statute, they were not drawn up that way, but drawn up with an intent
to try to make them as fair and equally applicable as possible.

And youn’re saying it can’t be done. )

Mr. Manw. ‘There is a vote on the floor. The subcommittee will sus-
pend until 2:30. ,

[Whereupon, at 1:25 p.m., the snthcommittee recessed, to reconvene
at 2:30 p.m. the same day. ] ~

AFTERNOON SESS10N

Mr. Manx. The subcommittee will come to order. I apologize for the
delay in resuming, but there was activity on the floor requiring our
attention. ‘
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Our final witness is My. Delton Franz of the Mennonite Central
Committee. We have a written statement submitted by Mr. Franz,
and without objection, it will be made a part of the record.

‘We are delighted to have you, sir, and you may proceed as you wish.

TESTIMON Y OF DELTON FRANZ, MENNONITE CENTRAL COMMITTEE,
"WASHINGTON, D.C.

Mr. Franz. Thank you, Mr. Chairman. I appreciate the opportunity
to participate in these hearings. I will be reading excerpts from the
statement, rather than the total script there. '

Mr. Manw., Thatis good. :

Mr. Franz. I do not pretend to speak for all Mennonites. However,
the observations and experiences shared here do reflect the current and
historic convictions of & large proportion of our membership.

I wish to focus on several existential situations that have been a
part of our experience as a religious community.

These brief case studies raise in our judgment several questions rele-
vant to, but not resolved entirely by the legislation before the com-
mittee. The two brief case studies cited in our statement originate in ex-
tremely different circumstances in the Mennonite community, one
rural, one inner city, one involving a conservative close-knit Men-
nonite community, the other in a Mennonite family in the midst of
the urban turmoil of our complex society. They represent both the
wide diversity of our denomination’s religious body, and also the
commonality of our convictions regarding the taking of life and the
response of our people to the perpetrators of capital crime.

So I would like to begin by reading excerpts beginning at the bottom
of page 2 from this first brief study. ) ~

It was on October 2, 1973, that Evelyn Wagler, a 24-year-old,
German-born Swiss immigrant sras set upon by several teenage youths
in a ghetto of Boston, where she had moved only a week earlier.
Carrying a can of gasoline to start her stalled car, she was accosted by
the youths who dragged her into an alley, forced her to pour the
gasoline over her body, threw a match and she turned intc a human
torch.

The police at her bedside attempted, through a taped interview, to

obtain some evidence that would enable them to apyprehend the youths,

Evelyn’s last request was, nevertheless, that retribution not be made
against the youths. ,

Evelyn and Mark, her husband, had experienced a real #nd suber-
ing exposure to the poverty, desperation and injustice experienced 5y
blacks in the ghetto during their participation in a Mennonite youth
service project on Chicago’s south side. They understood why black
youth would tell whites to get out of our neighborhood as Evelyn’s
assailants had on the night of her death. It is not unreasonable to be-
lieve that Evelyn became a surrogate victim in Boston’s Roxbury area,
(f}(;lr t}llp oppressors, the ghetto victims were really trying to get at, Mr.

arlie. . :

An article in the November 11, 1973, New York Times Magazine,
indicated that investigative officers, based on a rash of equally bar-

barous crimes in Boston within a 3-day period, linked the manner in-
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which Evelyn was killed to the film “Fuzz”. Tt was shown on ABC-TV
in Boston just 2 days before her death, portmyin% delinquent youth on
theﬁBoston waterfront dousing tramps with gasoline and setting them
on fire. ' ‘

Commenting on the loss of his wife, Mark said “She had been killed
by the system that creates ghettos and racial hatred. That’s the way
Evelyn would have looked at it too. The last thing she would have
wanted was for her death to be used to incite people® [to retribution].

" I would like to turn now to several observations that I believe are
applicable to the bill before this committee.

Not surprisingly, the kind of capital crime that inevitably arouses
the public’s cry for the death penalty is the one that is typified here
by the experience of Evelyn Wagler. And I can understand this re-
sponse. Evelyn and her husband, Mark, were mairied in the inner-city
congregation that I paste.ed, and they had a leading role in our com-
munity youth programs. Being very close to them as the pastor who
married them, and having supervised their work in our ghetto com-
munity in Chicago, I could feel some of the inner anger that I think is
not, an unusal response to thiskind of crime.

Boston Mayor Kevin White, in a press conference following Eve-
Iyn’s death, said: “This is one of the mest horrible crimes in our his-
tory.” For quite obvious reasons, the national news media cited the
crime as a heinous act. This ineident would appear to explicitly gor.tra.y
aggravating circumstance No. 2 in HL.R. 12860: “Wanton and inten-
tional cruelty or depravity was shown in the course of the offense.”

Yet under H.R. 13360, “Mitigating Circumstances”, No. 1, “youth-
fulness of the defendant,” and No. 2, “the defendant’s capacity to ap-
preciate the wrongfilness of the conduet,” might also have a bearing
when a jury would weigh the pros and cons in this kind of erime.

While the aggravating civcumstances are very compelling in the
Wagler death, an 11-year involvement in an impoverished, densely
populated inner-city ghetto also compels one to weigh heavily the im-
pact of mitigating circumstances on those who tcok Evelyn’s life. Con-
sequently, T must agk: Can s jury be expected to adequately perceive
and weigh the many mitigating factors relevant to such a tragedy?
How might high unemployment, inferior educational opportunity, and
overcrowding slum housing have contributed to the lack of a positive
self-image, the reinforcements of failure, and eventually, violent, anti-
social behavior? :

Numerous scientific and physcological studies have been done to ex-
amine the relationship of these conditions to crimes of violence.

A common momentary escape for those living in such conditions has
been television. What then is the impact of television violence on
yvouth and adult defendants convicifed of violent crimes? The U.S.
Surgeon General as long ago as 1972 said, after delivering to Congress
one of the most exhaustive research projects ever undertaken by social
scientists: '

There comes a time when the data are sufficient to justify action. The over-
whelming: consensus is that televised violence does have an adverse effect on
certain members of society. ‘

A concluding question: Can juries adequately take into account the
extent to which the pervasive influence of¢television violence has be-

1
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come a significant influence in a defendant’s erime of violence, and
thereby adequately decide for or against the death penalty ?

Then I would move to a second illuztration that grows out of one of
our conservative branches, the Amish community.

It was in 1957, that a 19-year-old shot and fatally wounded Paul
Coblentz, a young Holmes County, Ohio, farmer. Coblentz was an
Old Order Amish Mennonite, whose death stirred Holmes County, one
of the major centers of Amish population. ) .

Over 20 Amish residents of Holmes County were summoned for
jury duty, but all were dismissed as possible jurors because of their
unwillingness to inflict the death penalty. As the trial proceeded, many
Amish families invited the parents of the slayer into their homes, After
the death penalty was handed down by the jury, large numbers of
Amish families signed petitions and wrote the Governor of Ohio, re-
questing » commutation of the sentence. Seven hours before the sched-
uled execution of Cleo Peters, the Governor granted commutation.

Two ministers visited Peters in the Ohio Penitentiary shortly after,
learning thut Peters had become a Christian several months earlier,
deeply appreciative of the letters he had received from Amish people,
among them the widow of his victim.

Now it is generally assumed that the public response to the perpe-
trator of a capital crime will be a cry for his or her execution. But I
think there are numerous instances in which the family and friends of
the vietim, and sometimes the larger community, have asked that re-
venge not be taken and that help be sought to rehabilitate the
defandant.

Such, at least, was the response of the Coblentz family, their fel-
low church and community members. Their redemptive attitude had
a positive impact on the defendant resulting ultimately in the com-
mutation of his execution.

The question: Should not such ameliorative responses to a violent
crime be considered a mitigating circumstance?

Does not the attitude of those in the community from which a

defendant comes and to which, if rehabilitated, he or she may hope-
fully return, havea bearing on jury deliberations? .
. Furthermore, would the jury’s weighing of aggravating and mitigat-
ing circumstances as outlined in the procedures of H.R. 13360, allow
for the possibility of repentence, that is, turning in a new direction
by the defendant?

‘While a repentant defendant and a redemptive community may
sound like irrelevant theological rhetoric, we would suggest that these
terms can be much more than theological abstractions. Criminals often
do change from violent to constructive human beings when acceptance
and understanding are offered. Perhaps these contingencies do not con-
form with the procedures outlined in the present legislation before
this committee, but we are convinced that the potential of the redemp-
tive community in relating to the potentially repentant defendant is a
profound. dimension that should not be overlooked by our criminal
justice system.

In conclusion, the procedures in the bill before you, swhile in many
respect an improvement over the more arbitrary course followed
presently in our judicial proceedings, cannot in our opinion adequately
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alleviate the prejudirial influences within our society affecting prosecu-
tors, jurors, and trial judges—in short, all of those involved in the
eriminal justice system,

Wa are further concerned that the preponderance of the evidence
submitted by counsel for the defense, 25 required to establish mitigat-
ing circumstances, can, at best, be limited to the evidence readily
accessible. We believe that the evidence available would in many
cases be far too limited to adequately inform the jury to make a
judgment so final, so all encompassing as the sentence of death.

£ indeed, counsel for the defense could adequately know, under-
stand, and present to the jury all of the factors contributing to the de-
fendants’ crime, and the jury could, in turn, truly weigh the relation-
ship of these mitigating circumstances to the aggravating circum-
stances, we might concede that theoroetically the jury would then be
sufficiently knowledgeable and wise to sit in judgment over the life
of the defendant.

However, such wise and perfect judgment has not, we believe, been
given to the created human order, but continues to remain within
the province of the Creator, who alotie can be the perfect giver and
taker of life.

* With that, I would conclude my remarks and welcome any questions
vou may have.

[The complete statement of Mr. Franz follows:]

SuMMARY STATEMENT oN H.R. 13360, DEATH PENALTY PROCEEDINGS

(By Delton Franz, Washington Office, Mennonite Central Cominittee)

(1) Several brief “case studies” of capital erimes involving individuals and
the Mennonite church community are cited in our full statement illustrating the
historic position of the Mennonite churches (an historic peace church) both in
respect to our opposition to capital punishment by the State and our response to
defendants who have taken the life of another (including members of our
church).

(2) With respect to the post-conviction proceedings outlined in H.R. 13380, the
“mitigating’” and “aggravating” circumstances provides, we believe, more helpful
criteria than bas been available to date for assessing the culpability of the con-
vieted defendant. If there must be a death penalty—and we are opposed to the
same—these guidelines bring our criminal justice system a step beyond the
inequitable judicial process our society has known in the past.

{3) However, we do not believe that either counsel or the jury can sufficiently
uncover or comprehend the complex, interlocking “mitigating’ and “aggravating”
circumstances to possess the necessary wisdom to impose a sentence of death.
For that reason, from both a sociological perspective and on theological grounds,
the mitigating circumstances must always outweigh the aggravating circum-
gtances. Man's Creator alone is wise enough to pass judgment on a life.

(4) We ask whether the “mitigating®” circumstances would allow for and in-
clnde the responsiveness of a redewptlive community taking the initiative to re-
ceive and offer support for the convicted defendant. The chureh has much to
offer the criminal justice system in this area. And does the bill before the com-
mittee allow for a repentant defendant? . .

STATEMENT ON THE DEATH PENALTY BY DALToN FRANZ, DIRECTOR, WASHINGTON
OFFICE OF MENNONITE CENTRAL CoMMITIEE FOR OHIO AND HASTERN CONFERENCE
(Tar MENNONYTE CHURCH), CENTRAL DISTRICT CONFERENCE (GENERAL CON-
FERENCE MENNONIiTE), MENNONITE CENTRAL COMMITTEE, PEACE SECTION

As representatives of the Mennonite church, we appreciate the opportunity to
present this statement for the House Judiciary Committee's considerations, as

§5-990 O =78 - 11
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you weigh the direction that legislation should take regarding this nation’s use of
the death penalty within the criminal jsutice systemn. Co :
‘While we do no pretend to speak for all Mennonites, the obseryations and ex-
periences shared here do, we believe, reflect the current and historie convictions
of a large proportion of our membership. : :
From the sixteenth century to tlie present, many Mennonites have witnessed
against éapital punishment. One of the charges against Felix Manz, the firat Anga-

" baptist (Mennonite) - martyr, was that he had rejected capital punishment.

In 1919 Daniel Kauffman, Mennonite leader, said : “The taking of human life,
whether upon the field of battle, on the gallows or in the electric chair, or in a
conflict between individualg, belongs to uncivilized nations.” C. Henry Smith,
Mennonite historian, said in 1932: “Human life to the Mennonites is sacred, and
ot to be snuffed out for any reason whatsoever, individually or collectively, * * *
to appease the demard for public justice * * *.” ) i

We turn now to an overview of our nation’s entrapment in violence, in the

. bope that her people might heed the words of the prophet: “As I live, says the

Lord, I take pleasure not in the death of the wicket_i, but in the turning back of
the wicked who change their ways to win life.” (Hzekiel 33 111) .

OUR NATION’S PROCLIVITY FOR VIOLENGE

More than seventy nations have acted to reduce human violence by abolishing
the death penalty. Among advanced nations, the United States remains the chief
advocate of death as a punishment for crime. We are characterized in the eyes
of millions as much by our executions as by the general violence of our heavily
armed population. Indeed the two phenomena blur into one.

Our emotions may ecry for vengeance in the wake of a horrible crime, but we
know that killing the criminal ¢annot undo the crime, will nct prevent similar
crimes by others, does not benefit the victim, destroys human life and brutalizes
society. Tf we are to still violence, we must cherish life. Bxecutions cheapen life.

A humane and generous concern for every individual, for his safety, health and
fulfillment, will do more to soothe the savage heart than the fear of state-inflicted
death, So long as government takes the life of its citizens, the sixth commandment
from the Law of Moses, “Thou shalt not kill", the foundation of Judaic Law and
Christian ethics, will lose influence we have claimed Mosaic Taw has had upon
our own legal system. The spiral of violence and retribution must be halted.
George Bernard Shaw segid: “Murder and capital punishment are not opposites
that cancel one another, but similars that breed their kind.” - - )

Qur society imprisons the ghetto teenager who pulls a gun on. the corsier grocer,
awairds medals to soldiers who kill sons of the enemy in war, and posthumously
honors generals who: give orders to pilots fo inninerate thousands of innocent
civilians with bombs from 20,000 feet altitude. The blame diminishes as the vio-
lence increases. Can 4 society that teaches its sons that mag killing in wav are
honorable while the single face-to-face act is criminal, expect to cultivate a true
reverence for iife? ) ’ :

The time is long overdue in our country to: begin the process of reversing vio-
lence by eliminating it within our -criminal justice system. We can begin by .
curbing the proliferation of weapons through over-the-counter sales, establishing
alternatives to our archaic prison system-—a system that exacerbates the erime
problem—and finally by eradicating that most futile of all responses. to ¢rime
* * * the gas chambers, the electric chairs, the gallows, and the firing squads. -

- In our judgment, the only meaningful response to capital crimes is to work for
the removal and alleviation of the causes of violence. And while ‘violence will

- never be eradicated, the State’s respense with still further violence - (capital

pux}ishment) is neither morally defensible nor  proven to e scientifically or =
sociologically effective a3 a deterrent, s ) e SR o

‘We do not mean {o suggest that any neat or simple answers to violence e -
available from the religious community. Often ot the shame of the churches, we
have to}erated violence and indeed perpetrated it by our silence and consent to
the actions of the State in the taking of life, It is, therefore, important that.
from our religious tradition we lift up for ourselves, our children and our govern-.
ment-—those unheralded but significant and courageous witnesses that have been
mndg to honor the sanctity of life. Only when. more of us are inspired to preserv-
Ing life, can the frightening spiral of death be abated. . )
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BRIEF CABP STUDIES IN ALTERNATIVES TO VIOLENCE AND CAPITAL PUNISHMENT

A-youth worker's death in the ghetto

Our conséience on violence and retribution contmues to find expression in the .
younger generation, The teal guidelines for how publie officials, private indi-
viduals and the Christian community respond to violent acts must ememe from
deep moral principles grounded in real life situations. -

On October 2, 1973, Bvelyn Wagler, a 24-year-old, German-born Swiss immi-
grant was set upon by geveral teenage youth in a ghetto of Boston, where She
had moved only a week earlier. Carrying a can of gasoline to start her stalled
car, she was accosted by the youths who dragged her into an alley, forced her {o
pour the gasoline over her body, threw a match and s e turned into & human
torch.

After taping her last words, before her death in Bosﬂ u Cxty Hospital five hourg

later, the police called her husband Mark, a Mennonits .shom she first met in her
native Switzerland, informing himi and their four-yeal ¢id Jorg Thoreau (names
after an early 16th century Anabaptist Mennonite leiider and the American
writer and naturalist) that their wife and mother had been murdered.

The police at her bedside, attempted through a taped interview to obtain some
evidence that would enable them to dppreliend the youth, Evelyn’s last request
was, neverthelegs, that retribution not be made against the'youth,

Bvelyn and Mark had experienced a real and sobering exposure to the poverty,
despemtion and injustices experxeuﬂed by blacks in the ghetto during theix par-
ticipation in a Mennonite youth service project on Chicago’s south side. They
understeod why black youth would tell whites “fo get out of our neighbiorhood” as
Hvelyn's assailants had on the night of her death, Tt iz not unreasonable to be-
lieve that Bvelyn became a surrogate victim in Boston’s Roxbury area, for the’
oppressors the ghetto victimg were really trying to get at, “Mr. Charlie”.

An article in the November 11, 1973 New Yoik Tinies Magazme, indicated that
tnvestigatwe officers, bised on a rash of equally barbarous crimes in Boston with-
in a three-day period, linked the manrer in which Evelyn was killed to the film
“Fuzz”. It was shown on ABC 'T'V in Bosfon just two days bfore her death, por-
traying delinquent youth on the Boston waterfront dousing tmmps with gnso—‘
lin and setting them on fire.

Commenting on the 10ss of his wxfe, Mark said, “she bad been killed by the sys-
tem.that creates ghettos and racial hatred. That’s the way Hvelyn would have
looked at it too. The last thing she would have wanted was for her death to be
used to ineite people” (to retribation). In life and even in death, Evelyn and
Mark souyght to break the cycle of violence. Mark said the one thought that kept
recurring in his mind and freed him from a spirit of retribution was a biblical
passage: “Vengence is mine, I will repay, says the Lord " =

Application to H.R. 13360 : :

Not surprisingly, this is the kind of capxtal crime that inevitably arouses
the public's ery for the death penalty. I ¢an understand this response, Evelyn and
her husband Mark were married in the inner city congregation X pastored and
they had a leading role in our community youth programs.

Boston mayor Kevin White, in & press conference following ‘Evelyn's’ death;
said: “This is one of the most horrible crimes iri our history.” For quite obv:ous )
reasons the national news media cited the crime as a heinous act, This incident
would ‘appear to explicitly portray aggravating circumstances No, 2 in H.R.
18360 “Wanton and intentional cruelty or deprawty was shown in the course of
the offense;”

Yet undr H.R. 13360, “Mitigating Circumstances™ No. 1—"youthfulness of the
defendant (s)”) and No. 2 (“the-defendant’s cipacity to appreciate the wrong:
fulness of the* * * conduct * * *”) might have a bearing as well. )

‘While the aggravating circumstances are very compelling in the ‘Wagler death,
an eleven-year involvement in an improverished, ‘densely populated inner city
ghetto also compells oné fn weigh heavuy the. impact of “mitizating circum-
stances’ on those who took Evelyn s life. Consequently, T must ask; Can a jury -
be expected to adequately ‘perceive and weigh the many mitigating factors rele--
vant to stuch a tragedy ? How might high unemployment, inferior education op-
portunity; -and overcrowded slum housing linve contributed to the lack of -
positive -self-image, ‘ihe remforcement of failure and eventually violent, ‘anti-
social behavior? Numerous seieniific end psychologxcal studies have heen done
to examine the relationship of these conditions to cnmeq of violence.
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A common, momentary escape for those living in such conditions has heen tele-
vision. What then is the impact of television violence on youth and adult defen-
dants convicted of violent erimes? After hundreds of formal scientific studies and
decades of contentious debate, reasonable people are obliged to agree that tele-
vised violerice does indeed have harmful effects on human character and atti-
tudes,

The U.S. Surgeon General, 45 long ago as 1972, said after delivering to Con:
gress one of the most exhaustive ($1 million, three-year) research projects ever
undertaken by social scientists:

“There comes a time when the data are sufficient to justify action. The over-
whelming consensus (ig) that televised violence does have an adverse affect on
certain members of society.”

Ia the six years since that declaration by the Surgeon General, TV watchers
have been treated to uncounted thousands of brutal homicides, rapes, robberies,
muggings and ail-out mayhem. One Scientist estimates that by the age of 15, the
.. average child will have witnessed 13,400 televised killings. In 1978, 74, violenee

“oceurred in 73 percent of all TV programs, according to the Violence Proﬁle pub-
lished by the Annenberg School of Communications at the University ¢f Pennsyl-
vania, -

Can juries adequately take into account the extent to which the pervasive in-
fluence of 'I'V violence has become a gignificant influence in a defendant's erime
of violence, and thereby adequately decide for or against the death penalty ?

Response of Amish community breaks spiral of violence

In 1957, a 19-year-old youth shot and fatally wounded Faul Coblentz, a young
Hoimes County Ohio farmer, Coblentz was an 01d Order Amish Mennonite whose
death stirred Holmes County; one of the major centers of Amish population in the
country, in an unusual way. Their reaction to the brutal act of this intruder from
outside their community surprised the people of eastern Ohio,

Over twenty Amish residents of Holmes County were summoned for jury duty,
but all were dismissed as possible jurors because of their unwillingness to inflict
the death penalty. As the trial proceeded, many Amish Tamilies invited the parents
of the slayer into their homes. After the death penalty was handed down by the
jury, large numbers of Amish families signed petitions and wrote the Governor
of Ohio, requesting a commutation of the sentence. Seven hours before the sched-
uled execution of Cleo Peters, the Governor granted commutation,

Two ministers visited Peters in the Ohio penitentiary shortly after, learnmg
that Peters had become a Christian several months earlier, deeply appreciative of
the letters he had received from Amish people, among them the widow of his v1c-
tit.

Application to H R 13360

It is generally assumed that the public response to the perpetrator of a capital
© crime will be a cry ‘for his or her execution, But there are numerous instances in
which the family and friends of the victim have asked that revenge not be taken

and that help be sought to rehabilitate the defendant., Such was the response of

the Coblentz family; their fellow church and community members, Their redemp-
tive attitude had a postive impact on the defendant resulting ultimately in the
commutation of his execution.

Question: Should not such ameliorative responses to a violence crime be con-
gidered a -mitigating circumstance? Does not the attitude of those in the com-
munity from which a defendant comes and to which, if rehabilitated, hé/she may
‘hopefully return, have a bearing on jury deliberatlons" This question must be ad-
dressed to all of us who are affiliated with the church, as well as to you the mem-
bers of Congress, but we believe the untapped commumty resources for a redemp-
tive rather than simply a retributive response are present in-our socisty. These
people-resources could be utihzed to a much greater degree.

Furthermore, would the jury’s weighing of aggravating and mitigating circum-
stances as outlined in the procedures of H.R. 13360 allow for the possibility .of
repentance—turning in a new direction—by the defendant? While a repentant
defendant and a redemptive community may sound like irrelevant theological
rhetoric, we would suggest that these terms can be much more than.theological

abstractions. Oriminals often do change from violent to constructive human be-

ings when acceptance and understanding are oifered. Perhaps these contingencies
do not conform with the procedures outlined in the present legislation before this
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committee, but we are convinced that the potential of the redemptive community
in relating to the potentially repentant defendant is a profound dimension that
should not be overlooked by our eriminal justice system. .

Conclusion: God, not man, final judge ‘ i

The procedures in H.R. 13860, while in many respects an improvement over the
more arbitrary course followed presently in our judicial proceedings; cannot, in
our opinion adequately alleviate the prejudicial influences within our soclety,
affecting progecutors, jurors and trial judges—in short, all those involved in the
criminal justice system. We are further corcerned that thé “preponderance of
the evidence' submitted by counsel for the defense—as required to establish the
mitigating circumstances—can, at best, be limited to the evidence readily acces-
sible. We believe that the evidence available would in many eases be far too Umit-
ed to adequately inform the jury to make a judgment 8o final, 8o all encompassing
as the sentence of death.. :

If indeed, counsel. for the defense could adequately know, understand and pre-
sent to the jury all of the factors contributing to the defendant’s erime-—and the
jury eould, in turn, truly weigh the relationship of these mitigating ¢ircumstances
to the aggravating circumstances—we might concede that theoreticilly the jury
would then be sufficiently knowledgeable and wise fo git in jndgment over the life
of the defendant. However, such wise and perfect judgment has not, we believe,
been given to the created human order, but continues to remain within the prov-
ince of the Creator, who alone can be the perfect giver and taker of lifé.

The critical question is how we—the church and the state-—ean best foster re-
spect for life and preserve the dignity of the humau person. We do not belleve
that more deaths are the answer. We therefore have to seek methods of dealing
with violent crime that will protect society without destroying the offender, In
the sight of God, correction of the offender has to take preference over punishment,
for it is God's will that humanity be saved, not condemned.

The final arbiter and judge over the *Cains” who have been slain by their
brothers “Abel" will be God the Oreator, not man * * * not government. While
government: must maintain an ordered and just society—bringing offenders to a
fair trail-—these cases, we believe, cannot morally be consummated with the
killing of the offender. ‘ ) :

‘When Cain xad slain his brother Abel, the Lord put a mark on Cain, “lest any
who cameupon him should kill him,”

In the ancient Biblical understanding of civilized social order—*citics of ref-
uge” were established to which those guilty of violerce could retreat until the
passion of revenge by their neighbors had subisided. These *cities of refuge”
marked significant progress from primitivism toward civilization. Gur society by
sax;etioning the killing of offenders, would take a step backward toward primi-
tivism. ‘ : )

Mr. Man~. Thank you very much. Let’s assume that we are con-
fronted with a defendant who has the propensity for taking human
life, and for whom rehabilitation is impossible. You would still find
an alternative way to deal with him? o :

Mr. Franz. I would, Mr. Chairman, then I think have to come back

“to a point that was made at least once this morning by previous wit-
nesses; namely, that we would still prefer an alternative to a death
sentence for that perpetrator of the crime. o : .

That would be on our moral and religious conviction that man is not

veally in a position to take a life, but, second, I think there is always
reason fo hope that somehnw with more creative efforts within the
criminal justice system, people can be turned in a new direction.
" Mr. Man~. Well, creative efforts are certazinly in demand because
the corrections community generally has concluded that rehabilita-
tion is hardly worth the effort. Thus this subcommittee rgqelv?d,from
the U.S. Senate a bill based on the premise that rehabilitation was
serving no purpose and recommending a sentencing system that dis-
connted the possibility of rehabilitation virtually 100 percent.
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Now this subcommittee took a different position.l We have retained
the power of the parole board to recognize and graiit parole for reha-
bilitation, change, or whatever. But the preponderance of the correc-
tions commuinity in the last 6 or 7 years has given up'the old idea upon
which we have been living for 50 or 60 years, and gpending a lot of
money on—that rehabilitation is really possible. i

They cite statistics which show that we are going to have 75- or 80-
percent recidivism—aI think that figure is close—no mitter what we do,

- no matter what we have dene. ' o

I share your desire that creative rehabilitation be accomplished. I
don’t really think that gets to the meat of this issue. Because you are
all one way, no matter whether rehabilitation works or not, you have
the desire to improve rehabilitation techniques, and to use hope as a
‘basis for reinforcing that, But as & practical matter, it hasn’t worked. I
don’t argue with the figures, either, that murderers are the least of the
recidivists. The statistics are dominated by those in for other things.

‘When we get into the other category, as Dr. Bedau provided a chart,
with felony-murder types, I think we find recidivism is asubstantially
higher figure. i

- I'don’t really have a question, because I asked it to start with, but
rehal;fi}ligation notwithstanding, you would not impose the ultimate
‘penalty? ‘ .

Mr. Franz. That is right.

Mr. Maxn~. Mr, Hall, ; '

Mr. Harr, I have maybe one question, Mr. Franz. I read with in-
terest the case of Evelyn Wagler that you mentioned being killed in
the manner in which she was, and it happening in a ghetto of Boston.

I notice on page 5 of your conclusion you state that:

If juries could consider all of the factors contributing to the defendant's crime,
and the jury could, in turn, truly weigh the relationship of these 'mitigating
circumstances, et cetera.

Is it your understanding that the fact that a person lived in a ghetto
such as in Evelyn’s case, under the facts as you have set them out here,
should be mitigating circumstances in the event that the person had
been brought to trial for that murder? ‘ oo

Mr. Frawnz. I would not automatically assume that, because in our
11 years living in a ghetto situation in Chicago, where Evelyn spent
most of her time during our acquaintance, there were families who

- semehow were able to maintain the kind of setting for their children,
their growing youth, that made it possible for them to not be as af-~
fected as so many were by all of the adverse conditions.

But it does seem to me that at the very least the counsel for the de-
fense and the jury would have to consider as thoroughly as they pos-
sibly could the kind of factors that are so rife in the ghetto situation,
such as I have suggested here. ‘ : o

Mr. Harx. But you are not saying that that in itself, the fact that
the person lived in the ghetto, would be mitigating to the extent of it
being a defense to what has occurred? ,

Mr. Franz. Here is where I think things become very complex, be-
cause how can one really determine to what extent being exposed to a
terrible educational situation in an overcrowded ghetto school has
created within young people the kind of outlook on life that causes
them to later take it out on their feilow man? ‘
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Mr. Hari. And pour gasoline on some woman and set her afire?
My, Franz. I think it is bntirely possible that that could be a con-
tributing factor, that the repeated failures, the lack of adequate atten-
tion and understanding by teachers with overcrowded classrooms and
so on could be just one factor. " , PR
Mr. Hacr. Thank you. I yield back the balance of my time, Mr.
Chairman. - :
Mr. Mann. I think you are probably right; a judge would permit
evidence of the ghetto existence, as.1 think a judge would permit per-
{1‘ aps evidence of the television violence under item 10 of our mitigating
ist. : s :
You have reminded me of the TV study made by the Surgeon Gen-
eral. T wonder if you could tell me what has been done about it ?

Myr. Franz. It 1s my understanding that the only—I could be wrong
on this—the only concrete outgrowth of that $1 million study was the
family time on T'V, 1 night a week, that is not to include violence pro-
grams. , :

Mr. ManN. Yes, and that. wasa voluntary action.

Mr. Franz. Yes, that depended on the networks’ response.

‘So in fact to my knowledge very little change occurred as a result of
that rather exhaustive study. ’ S

Mr. Man~. Of course we all read about the Florida case in which it
was not allowed, or was not held to be a defense. But even then I am
sure there might have been mitigating circumstances. Mr. Hyde.

Mr, Hypr. Thank you, Mr. Chairman. Do you know what ultimately
happened to the person who poured the gaseline on this woman and
set, fire to her? Do you know what the penalty was?

Mr. Franz. That was the same question that went through our minds
as we prepared this statement. We called the Boston Police Depart-
ment last week to inquire and they said—they immediately recognized
the case and called us back within a couple of hours to indicate that the
youth had not yet been apprehended. The case was still open, but that.
leaves us with less of the data than we hoped for to see what that might
mean in this case study, unfortunately.

fh{r. 2HYDE. Does your church believe in personal guilt, the doctrine
of sin? '

Mr. Franz. Yes, sir. ; ,

Mr. Hype. Supposing—this is pretty hypothetical, because we don’t
know anything about it. X was going to ask what your recommendation.
would be for an appropriate penalty for this person who set fire to
Evelyn. But T suppose it would be hard to tell unless we knew a lot
about the person, what his mental capacity was, that sort of thing, his *
ability to know right from wrong, and what the factors forming his
judgments and values were. o o o

Mr. Franz. Let me try to respond to that, Mr, Congressman. Thad a
long conversation last week with one of our Mennenite social workers,

~a trained social worker with a graduate degree, who is a counselor to
prisoners in a youth prison in northern Maryland. And this 90'u_nselor
is o strong believer in the need for prisons for at least a significant
number of people who have gone afoul of the law. He at the same time
believes that with the discipline and the rather shocking difference that -
life in prison makes when a youth is jolted out of a community and into - -
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a confined situation, need not be looked at ds punishment i & totally
negative sense, but more as a penalty and as a discipline. If accom-
panied by adequate understanding, very personal relationships through
counseling, those young people can be brought to a new self-respect.
He has apparently had a very significant ratio of those with whom he
counsels turn in a new direction, because they found that someone really
did care for them in a personal way.

Now this also relates, I think, to your earlier questions, Mr. Chair-
man. It does seem to me that we have, in spite of all of that money
_ spent, not spent very mich of it on personnel who are oriented to a

philosophy that really believes not only, to use religious language, in a
personal doctrine of sin, or doctrine of personal sin, but also in the
possibility that caring, that understanding, that acceptance, that love
can bring people into a new kind of self-respect and direction.

Mr. Hype. One new frontier, or old frontier that is as yet untouched
is what you are talking about, what to do with people who must go to
prison and how to do something positive for them and for society. Call
it reform or whatever. We haven’t begun to scratch the surface on that.
i&nd I guess we don’t have the constituency for it, that is the sad thing.

agree. ‘

Mr. Franz. And here is where, of course, as a representative for the
church I feel very strongly that not only do we need to address our con-
cern to those of you who are the lawmakers, but of course to our
people in the religious community as well. .

I do think, however, that there is a strong reservoir of possibilities
and potential for a much greater redemptive relationship to people,
even those who have commited the most brutal crimes.

. Mr. Hyor. Religion plays a great role in this, doesn’t it?

Mr. Franz. Yes, it does. I think that it is not limited to that. T think
there are some professionals who simply understand the psychological
dynamics of this, that have been missing in the lives of a lot of people.

Mr. Harr: Mr. Chairman, if T could correct a statement Mr. Hyde
just made, maybe we don’t have a constituency for this sort of thing, T
sometimes think maybe we do, and I am thinking of a personal illustra-
tion in my home town, Marshal, Tex., where the church of which T am
a member a month ago started a campaign to combat TV violence, with
placards, and all the like. It started out as a relatively small affair, but
in the last 30 days, over 25,000 people from that particular area have
already put up signs in their front yards, and I think we have a con-
stituency in this area that we may not know about.

Mr. Hypg. It just tal: »leadership.

Bir. Hawn. Yes, someone to tap it, right. ‘

Mr. MannN. I was going to assert a similar idea, because I thought
‘his primary reference was to the institutional counseling. I think we
d9 have a constituency for it. We have spent a whole lot of money, but,

. just haven’t found the combination and as X indicated earlier, the cor-
rectional community has tended to throw up their hands.

I don’tthink it hasever closed the doors to the religious approach. So

. we just don’t have the right combination here.

Let me make one more remark, then T think we have to quit, because

we have a vote on the floor. ., - . ’,
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I think we have to proceed on the assumption that there is going to
be a death penalty in the United States, for one or more crimes, and
there is probably no better agency to make that determination in a spe-
cifi¢ situation than a jury. :

Now I don’t share your suggestion that juries are incapable of judg-
ing these aggravating and mitigating circumstances, I would acknowl-
edge that some of them are not very sophisticated, that is true, But
they will have the assistance of counsel on both sides of the case, and
{ltlli{lk that, although not perfect, it is going to be the best system we

evelop. <t

Since I think that this is a pretty good premise for us to operate on, if
you have any suggestion as to how we can improve the procedure that
we have proposed in this bill with reference to how to get that before a
jury, then we would be delighted to hear it.

Mr. Franz. Well, I am not sure that I have the needed wisdom here,
but I restate my concern, I think that surely we need juries and I think
they can function in a constructive way. But it does seem to me that
becaus of the fallibilities, because of the unfortunately coften preju-
dicial manner in which—— ¢

Mr. Manw. I agree. There could be other safeguards—for exaiple,
you didn’t mean to, but you implied that we need to think about venue,
where the trial should be, what the lecal attitudes are, and so forth, All
of those things are involved. o

‘Well, thank you se much. The committee will stand in recess subject
to the call of the chair.

[Thereupon, at 3 :50 p.m. the hearing was concluded.]

. A
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ADDITIONAL MATERIAL
FRIENDS COMMITTEE ON NATIONAL Lmrsm'rmn,
Washington, D.C., July 17, 1578.
To: The House J udiciary Subeomm\ttee on Griminal Justice J ames R ‘Manu,
Chairman.

The Friends Committee on National Legislation opposes H,R. 13360, or any
other bill tkat would reintroduce capital punishment at the fedeial level, because

1. ‘We believe that all men and women have value in the siglit of God and that
capital punishment violates this value;.

2. Capital punishment, when used as retnbution for violent crime, only begets
qnore hatred and violence ; :

3. Capital punishment has often been arbitrarily and discriminately imposed on
poor and racial minority persons;.

4, Capital punishment has not been shown to be an effective deterrent to violerit
erime ;

b. Capital punishment is irreversible, which is especially deplorable in cases in

.which an executed person has later been found to be wrongly convicted.
Further information, at FONL::
DoX REEVES,
Legislative Secretaru
JOHN HANNAY,
Resgearch Intern.

Attachment.
STATEMENT ON HLR, 13360 (CAPITAL PUNTSHMENT)
We oppose H.R. 13360, or any other legislation that would provide for capital

punishment. 'We base our position on the Quaker belief that every person has

value in the sight of God and on Quaker testimonies against the taking of human
life? In our judgment, the divine commandment, “Thou shalt not kill," applies
equally to relationships ameng individuals and between the individual and the
state. Opposition to capital punishment has been a long and deeply beld conviction
ofl;‘riengis In 1699, John Bellers, a British Quaker, called executions “a blot upon
religion.”

In expressing the belief of dwmity within each person, Elizabeth Fry, 4 19th’

century Quaker prison reformer, put it succinctly : ‘
' “Butis it for man [or woman] to take the prerogative of the Almighty into his
[or her] own hands? Is it not his [or her] place rather to endeavor to reform such

or to restrain them from the commission of furfher evil? At least to afford poor .
erring fellow mortals, whatever may be their offenses, an opportumty or preving .

their Tepentance by amendment of life?” ?

Fortunately, those people, including ¥riends, who called for the abolition of
capital punishment in the past, are no longer lone voices crying cut in the wilder-
ness. The United States religfous cemmunity now expresses overswhelming opposi- .

tion to the death penalty with strongly worded statementa: The death penalty vio-
lates “the belief in the worth of human life and the dignity of the human person-
ality as gifts of God” (U.S. Catholic Conference) ; “A. return to the use of the

deati penally can only lead to the further erosion of respect for life in our society”™ -

_{National Council of Churches) ; “The continuation of capital punishment, either
by a state or by the national government is no longer momlly Justiﬁable" (Union
of American Hebrew f"ongregations) 3

‘T Ameriean Frieids Service Committee, “Statement on the Death Pennlty." Nov, 1876,
Friends Committee on Natlonal Legislation, “The Ad:ulnlstratlon of Justice,” Statement
of Lem'alatwo Polwy, il 1977,

3 Quoted in:Fellowship of Recontliation, *Ald to Homily on the Denth Penalty »

3 National Interre]lglous Taskforce or Criminal Justice, ‘‘Capital Punishment: What
‘the Religious Communltv Says,” 1978. )
(163)
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In light of the religlous community’s consensus that the death pehhlty is an
immoral violation of human life, we are saddened by the recent Supre\ne Courtt's
endorsement of the retributive value of capital punishment, as a possibly.appro-
priate expregsion of “society’s moral outrage at a particularly offensive conduct”

“(Gregy v. Georgia, 428 U.8. 153 at 183). We hope that Congress does not follow

the Gourt’s lead. We urge Congress to.act according to a different moral stand-
ard/—that the delibernte, premeditated killing of any human being in the United

; Sta;ifes, whether by another individual or by the government, is wrong !

Tespite the strong chorus of religious, ethical, and@ moral objections now being
raised againct the dedth penalty, government-sponsored taking of human lives
(mostly poor persons found guilty of murder) still finds suppert among many
Americans—Ilargely because of a desire for retribution. ' We hope the Cominittee
will resist this emotional response by many who are rightly concerned about
crime vietims and their families, Capital punishment does not lielp these people.
What is essential is adequate victim compensation gnd greater community sup-
port for persons who are vietimized by crime. Violent forms of retribution, such
as capital punishment, merely beget more hatred and violence. They do nof bring
healing and reconciliation, as recognized by some victims’ families. = -

In a letter to the 8t Petersburg Times (Florida), Roy Persons, whose wife
Carol was murdered, protested against the death sentence which her convicted
murderer, Willie Rivers, received. “Carol’s death was a t{ragedy to all of those
who loved her so dearly * * * but it is even more tragic that her death will, by
sentencing Willie Rivers to death, reinforce and perpetuate feelings of vengaance,
hate, and further humgn evil,” * :

In addition to these two fundamental reasons (the lifé of every human being

has value, and retribution, in the violent form of capital punishment, merely
begets more hatred and violence), we oppose the death penalty because:

1. The death penalty has been arbitrarily and discriminately imposed on the
poor (because of their inability to pay for or otherwise secure effective counsel)
and racial minority persons convieted of killing white people. Of <193 persons on
death row, 253 (51.8%) are black, Spanish speaking, or Native American; 240
are white, A recent survey of three states that use the death penalty (¥Florids,
Georgia, and Texas shows that 509 of those persons on death row are whites
who killed whites ; 4595 are blacks who killed whites; 59 are blacks who killed

blacks. No white persons whe killed blacks are on death rows in any of these
-states, In these states, 469 of all murder victims were black.® '

2. The death penalty seems not to “deter” violent crime. All studies which are
methodologically sound have not been able to detect any deterrent effect of capi-
tal punishment. Recent testimony before the Senate Judiciary Committee by Dr.
Hans Zeisel (University of Chicago indicated that ¢he death penalty may actually
be a counter-deterrent, . ) .

3. The death penalty is irreversible. If an innocent person is wrongly con-

vieted of a capital erime and a death sentence is carried out, there can be no

correction of the mistake. . .

In summary, the Friends Committee ori National Legislation does not support
the use of violence (in the form of eapital punishment) in our nations criminal
justice system. We oppose E:-R. 13360, For religious and moral reasons, we urge

“that it not be reported by your Committee. Our preference is for Congress to pass

legislation (such as H.R, 848 which would altogetiier abolish capital punishment
at both federal and state levels. We also urge a program of more aid to vietims,
through either restitution by offenders to vietims or compensation to victims
from general revenue. It is time that the United States decide that capital pin-
ishment is inconsistent with the rights and dignity of human beings and there-
fore is no longer tolerable for civilized society. o ‘ ’

"'« Fellowslitp of Reconclliation, op oit.

‘8 Wayne King, “Few on Three Death Rows are There toi Killng Blacks,” New York
%i:{:gﬁ%gr. 6, 1878, The study is being corducted by Dr. William Bowers of Northeastern

¥
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Onicago, Il., July 15, 1878
Hon., JAMESR MANN,
Ohairmaen, House Judwtary Subcomm)ittee on Criminal Juah‘ce,
Rayburn House Ofice Building, Washington, D.C.

DeAr CoNGRESSMAN MANN: As Coordinator offthe Illinols Coalition Against
the Death Penalty I wish to present testimony against H.R. 13360, the bill to
provide for a sentence of death under certain circumstances in the United States.

We are a coalition of 61 organizations including Catholic, Jewish, Luther:m,
Methodist, Quaker, Unitarian, Ethical Humanist, lawyer, voter, peace, labor,
civil rights, political, scientifie, and priqoner g rights groups. 'We are diverse in
our Packgrounds and mteresLs but united in our opposition to capital punish-
men

We acknowledge and share the Zear of citizens because of the spread of vio-
lent crime. We believe the government wnust protect society from those who
murder. But the presence of capital punishment legisldtion only decelves us into
thinking thdt we have solved the problem. It is essential that citizens have confi-
dence in the law, in the ability of the legal system to protect thém from the lai-
‘1egs. Instead of passmg death penalty legislation it would be far better to work
on ways to support the police; judiciously strengthen their ability to prevent and
golve crime, see that our methods of selection guarantees us high caliber judges
and prosecutors, eliminate a lot of the discretlon which exists throughout the
judicial process, better our prison conditions, establish some kind of gun control,

Resort to the ultimate vengeance of execution will not make us a better people.
On the contrary violence begets violence and a gociety which adopts it as a
weapon to combat violence lowers and hardens itself., As the Fellowship of
Reconciliation lapel button says, “Why do we kill people who kill people to show
that killing people is wrong”?

The reason heard most frequently from those who favor the death penalty ig
that it will deter further murder, Capital punishment has never bean proved to
be a deterrent. The studies of Thorsten Sellin and others show that the presence
or; absence of the death penalty on the books in contiguous states makes no
difference in the rate of homicide and that the adoption or abolishment of eap-
ital punishment in a state does not change the homicide rate, There are no less
murders in cities either just before or after an execution has taken place in that
city. The rate at which police officers are shiot and killed is the samein states with
a death penalty as in states where it has been abolished. Thy -ame is true of
fatal assaults on prison guards by lifers. To attempt to prove deterrence we
would have to experiment with human life and respect for human life is vital
to ourrights and freedom:

The application itself of the death penalty is disturbing. It is used in a dis-
criminatory manner, visited almost exclusively on the poor, the uneducated, the
minorities. William Bowers's study now is bringing to light that the race of the
victim plays a lurge part. A very small percentage cf those on death row are
there for killing blacks while the rate of nrrest for tnose who actually kill blacks
is high indeed.

Discretion plays a part in the charge, the choice of attorney, of jury, in the
sentencing, in commutation. This threatens equal protection under the law as
guaranteed by our Bill of Rights.

- Finally, we are never free from: the possibility of human error. Innocent per-
sons have been executed. Bxecution is irrevocable,

‘We urge that the Judiciary Subcommittee on ‘Criminal Justice to vote ne on
H.R. 13360.

Sincerely yours, :
: : MARY AvickE RANKIN,
Coordinator, Illinois
ﬂoahtwn Against the Beam Penany

LU'rnEnAnr COUNCIL 1N THE U. S A,
Washington, D.Q., »Inlz/ 14, 1978.

Hon, JAMES R, MANN,
Chairman, Subcommittce on Oriminal Justice,
House Judiciary Conupitice,
U.8. House of Representatives, .
Washington, D.C. :

Dear Mr, CHAIRMAN: As the Washington represenfative for the Lutheran
Church in America, T request that this statement of opposition be entered into the
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record of liearings held by the House Judiciary Criminal Justice Subcommittee
on H.R. 13360, a bill te.provide post-convietion proceedings in capital cases. The
Lutheran Olu.rch in America, with headquarters in: New: York, New York, has
2,900,000 U.8. members.

Many of the most grievous problems of our system of cnmlnul justice hre
reflected in the applicition of the death penalty, which has been notomdusly
uneven. Those who are executed are usually the poor, the neglected; the un-
educated, the mentally ill, the mentally retarded, and persons of minority
status—those least able to defend themselves; Capltnl punishment makes.irrevo-
cable any miscarriage of justice and ends the possibility of restoring the con-
victed person to effective and productive citizenship,

Systematic vesearch- has failed to produce evidence that the abolition of
capital punishment leads to an increase in the homicide rate or that capital
punishment actually deters crime. The security of society will not be increased
by continued use of the death penalty.

Having weighed these and other considerations, the Lutheran Church in.

America urges the abolition of capital punigfanent and opposes H,R. 18360, which
could allow capital punishment to become a freyuently used criminal sanction.
Please enter into the record of hearings on H.R. 13360 the enclosed social

-statement “Capital Punishment,” adopted in convention in 1966, which represents

the official policy position of the ‘Lutheran Church in Amerxcn on this issue.
Thank you very much for your consideratlon
Sincerely, - )
CHARLEB V. BERGSTROM,
.- Bzecutive Director,
. Office for Governmental Ajfairs.

SoCIAL STATEMENTS OF THH LUTHERAN CHURCH IN AMERICA
‘ OAPITAL PUNISHMENT ,
(Adopted by the Third Biennial Convention, Kansas City, Missouri, June 21-29,
1986) - SR .
‘Within recent years; there has been throughout North America & marked
increase in the intensity of debate on tlie question of abolishing the death penalty.

This situation has been accompanied by the actual abolition of capital punish-
ment in ten states and two dependencies of the United States, qualified abolition

-in three states, and in six states a cessation in the use of the death penalty since

1955. Although the issue.of “abolition has been widely debated in ‘Canada in
recent years, a free vote in Parliament on April 5, 1866, failed to end the legality

“of the death sentence. However, during the last two years or more, death
- sentences int Canada have been consistently commuted.

These developments have been accompanied by inereased attention to the social
and psychological causes of crime, the search for improved methods of crime
prevention and law enforcement efforts at revising the penal code and judicial

process, and pressure for more adequate methods in the rehabilitation of con- ‘

victed criminals. There has béen a concurrent concern for persons who, because of
ethnic or economic status, are seriously hampered in defending themselves in
criminal proceedings. It has been. increasingly recognized that the socially dis-
advantaged are forced to bear a double burden; intolerable conditions of life
which render them especially vulnerable to forees that incite to crime, and

‘the denial of equal justice through adequate defense.

In seeking to make a responsible judgment on the question of capital pmush-
ment, the following considerations -must be takepn into account: :

1. The Right oi:the State to Take Life

The biblical and confessional witness asserts that the state is responsible

. under God for the protaction of its citizens and the maintenance of justice and

public order. For. the exercise of its mandate, the state hag been entrusted by

God with the power to take human life when the failure to do so constitutes .

a clear danger to the civil community. The possession of thig power ig not, how-
ever. to be interpreted as a ¢cocmmand from God that-death shall necessarily be

employed in pupishment for crime. On the other hand, a decision on the part

’
T
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of - ciyil government to sbolish the death penalty is not to be-construed as @
repudiation of the inhérent power of the state to take lfe in the exercise of
its divine mandate. ,

2. Human Rights and Bquality Before the Law

The state is commanded by God to wield its power for the sake of freedom,
order and.justice. The employment of the death penalty at present is a clear
misuse of this mandate because (&) it falls disproportionately upon those least
able to defend themselves, (b) it makes irrevécable any miscarriage of justide,
and (c) it ends the possibility of restoring the convicfed person to effective and

productive citizenshiy
8,  The Invwalidity of the Deterrénce Theory A :

Insights from both eriminal psychology and the social causes 6£ crime indicate
the impossibility .of demonstrating a deterrent value in capital punishment. Con-
temporary studies show no pronounced difference in the rate of murders and
other crime of violence between states in the United States which impose capital
punishment and those bordering on them which do not, . .

In the light of the above considerations, the Lutheran Church in America:

Urges the abolition of capitsl punishment ; :

" Urges the members. of -its congregations in those places where capital
i1::unishmen{b is still a legal penalty to encourage their legislatures to abolish

; .

Urges citizens everywhere to work with persistence for the improvement
of the total system of criminal justice, concerning themselves with adequnate
appropriations, the improved administration of couris and sentencing prac-
tices, adequate probation and parole resources, better penal and correctional
institntions, and intensified study of delinquency and crime; )

K Urges the continued development of a massive assault on those soclal con-

ditiong which breed hostility toward society and disrespect for the law.

NATIONAL COUNOIL OF THE CHURCHES oF CHRIST IN THE U.8.A,,
: Washington, D.C., July 20, 1978.
Hon., JaAmeEs R. MANN, . ) -
Chairman, Subcommittee on Oriminal Justice, Commitiee on the Judiciary, U.8.
House of Representatives, Washington, D.C. - :
Attention of Thomas W. Hutchigon, Cotnsel). ; :

DEAR ME. MAnN : The National Council of Churches appreciates being offered
the opportunity to testify during the hearings on 3. 13360, We regret that a
combination of scheduling conflicts and shortness of time prevented our present-
ing a witness before the Subcommittee. i ) ,

" We oppose H.R. 138360 because its enactment would allow our courts te im-
pose-the death penalty as the punishment for certain crimes. The National Coun-
cil of Churches hag long sought an end to capital punishment. We declared our
oppnsition to it in a 1968 Policy, Statement entitled “Abolition of the Death
Penalty'" and reafiirmed our position eight years Inter in a Resolution (a copy
of each of these documents is enclosed). .

We believe that every human life has value and dignity, including that of the
convicted felon, and we are committed to seeking the rehabilitation and redemp-
tion of offenders. Beyond this concern, we uve convineed that the possibility of
a misjudgment and execution of an innocent person far outweighs any detérrent

effect that executien might have.

We appreciate the care and thoroughness which have gone into the prepara-

. tion of thig bill, and we recognize that you have made substantial 2fforts to.
- protect the rights of defendants. Nonetheless, the National Council of Churches

must oppose any legislation which would allow the use of the death penalty. We

" ask that you consider our opposition to capital punishment as you conduct your - '

hearings on H.R. 13360, and we request that this letter and the enclosed Policy

. Statement and Resolution be printed in the record of those heatipgs. :

Siucerely yours, ~ IR
) ‘ James A, HAMDION.
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A 'Por1ioy STATEMENT OF THE NATIONAL COUNGIL OF THE CHURCHES 1N THE U.8.A,
‘ ABOLITION OF THE DEATH PENALTY

(Adopted by the General Board Septembér 13, 1968)

In support of current movements to abollsh the death penalty, the National
Council ¢f Churches hereby declares its opposition ¢0 capital punishment. n so
doing, it finds itself in substantial agreement with a number of member denomina-
tiong which have already expressed opposition to the death penalty.

Reasons for taking this position include the following :

(1) The belief in the worth of human life and the dignity of human personahtv
as gifts of God;

(2) A prefexence for xehabxhtatmn rather than retribution in the treatment
of offenders-; .

{3) Reluctance to assume the respons1b1htv of arbltrarily terminating the
life of a fellow-being solely because there has been a transgression of law;

(4) Serious gquestion that the death penalty serves as a deterrent to crime,
evidenced by the fact that the homiced rate has not increased disproportionally
in those states where capital punishment has been abolished;

(5) The conviction that institutionalized disregard for the sanctlty of human
life contnbutes to the brutalizatmn of society ;

(6) The possibility of errors in judgment and the irreversibility of the penalty
which make impossible any restitution to one who has been wrongfully executed;

(7). Evidence that economically poor defendants, particularly members of
racial minorities, are more likely to be executed than others because they cannot
afford exhaustive legal defenses;

(8). The belief that not only the severity of the penalty but also its increasing
infrequency and the ordinarily long delay between sentence and execution sub-
ject the condemned person to cruel, unnecessary and unusual punishment;

(9) The belief that the protectlon of society is served as well by measures of
restraint and rehabilitation, and that society may actually beneﬁt from the con-
tribution of the rehabihtated offender ;

(10) Our Christian commitment to seek the redemption and reconciliation of
the wrong-doer, which are frustrated by hig execution,

Seventy-five nations of the worid and thirteen states of the United States have
abolished the death penalty with no evident detriment to social order. It is our
judgment that the remaining Jurlsdlctlons should move in the same humane
divection,

In view of the foregoing, the National Council of Churches urges abolition of
the death penalty under federal and state law in the United States, and urges

moember denominations and state and local councils of churches actively to pro-
mote the necessary legislation to secure this end, partienlaxly in the thirty-seven
states which have not yet elimmated capital pumshment

103 For, )
0 Against,
0 Abstentions.

A REBOLUTION ON THE DEATH . PENALTY

(Adopted by the Governing Board NCCC, USA, October 8, 1976)

For nearly ten years there has been no execution in the United States,"Appeals
of death sentenices have been taken to the Supreme Court, agking it to declare
. such sentencey unconstitutional as “cruel and unusual punishment.” As the mora-

torium has lengthened, so has the reli of those awaiting the outcome on “death
row,” not knowing whether they are finally to live or die and, if to die, when.

There are more than 600 of thex, of which over 60% are black, brown or red, and

nearly all of them are poor, suggestmg that the ultimate sanction continues to
galfl more heavily on m1n0r1t1es and those who cannot afford extensive legal
efense,

The Supreme Court of the United States has at last ruled that the death penalty
is not unconstitutional (Gregy. v. Georgia, decided July 2, 1976); and may be
jusified as an expression of the outrage of society at partieularly heinous crimes.
Legislators have hastened to enact new statutes to. legitimize the reinstatement
of capital punishment, It seems only a question of time until some state will

: exeeultlte one of its citizens, break ’rhe moratorium, and opan an avalanche of legal
slaughter. . R
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. M‘pst of the chm't;hes't)f the National Counecil of Churches have opposed the
d‘eqtl_rpenalty‘ for yéars, and in 1968 the General Board of the NCCC ‘adopted a
policy statement entitled “Abolition of the Death Penalty.” Yet the churches have
not beén articulate abbut this issue over the past few years, when they could
have been helping their members to understand the moral and religious issues at
stake. Instead, many church people have been drawn into the agitation for rein-
statement of the death penalty.

The Governing Board of the National Council of Churches: .
(1) Reasgserts the conviction expressed in the policy statement of 1968 that
the death penalty is wrong and opposes its reinstatement ;
) (l:2t)i Urges the churches to redouble their efforts in this cause to make up for

ost time; : i

(8) Directs that NCCC become a member of the newly-formed National Coali-
tion Against the Death Penalty, and that its $1000 membership subscription be
paid from the Priority Implementation Fund;

(4) Calls upon the member denominations to provide the funds necessary for

the Division of Church and Society to organize effective ecumenical action against
the resumption of exeécutions; . ]

(5) Encourages contributions by denominations and individuals to the NAACP
Legallt;)efense Fund, which has been spearheading legal action against the death
penalty.

ﬁ (8) Urges the enlistment of volunteer lawyers to assist persons facing execu-
ons;

(7) Pledges that the staff of the NCCC will initiate contacts with state coun-
cils of churches in stategle states to mobilize church people and others to resist
the re-enactment and implementation of death-penalty statutes;

(8) Urges the churches to put their policies opposing the death penalty into
more effective action, especially through their own congregations and judicatories.

(9) Commits the NCCO to join with others in seeking clemency for those sen-
tenced to die, when 21l remedies at law have been exhausted; ’

(10) Oalls church people to a. day of protest and mourning whenever and
wherever an execution may be scheduled, especially the first one.

35-800 O~ 79 - 12
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THE DETERRENT EFFECT OF THE
'DEATH PENALTY: FACTS v. FAITH

HANS ZEISEL ' v

PROFESSOR EMERITUS OF LAW AND SOCIOLOGY, THE UNIVERSITY‘
OF CHICAGO; SENIOR CONSULTANT, AMERICAN BAR FOUNDATION;
RESEARCH ASSOCIATE, CENTER FOR CRIMINAL JUSTICE

Reprinted from The Supreme Court Review, 1976, edited by Philip B. Kurland,
published by the University of Chicago Press. © 1977 by The University - of Chi-
cago, All rights reserved. :
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I. THE PrOBLEM

Once again in the 1975 Term, the Justices of the Supreme
Court found themselves unable to express a unified position on the
validity of the death penalty. The problem is a complex one becanse
of murky precedents, disputed facts, and strong emotional commit-
ments. It is proposed here to address just one of the issues raised in
the cases, the question of the data supporting or controverting the
deterrent effect of the death penalty. :
In one of the opinions in Gregg v. Georgia'—there was no opinion
for the Court—Mr. Justice Stewart, speakmg for himself and
Justices Powell and Stevens, stated: “Statistical attempts to evaluate
the worth of the death penalty as a deterrent to crimes by potential
offenders have occasioned a grear deal of debate. The results simply
have been inconclusive.”? The Justice went on to cite with approval
the position of Professor Charles L. Black, that no conclusive evi-
dence would ever be available on the question of deterrence:®

11968, Ct. 2909 (1976).
2]d. at 2930. '

3 1d. ax 2931, quoting Brack, CarsitaL PUNISHMENT Tue INEVITABILITY OF Carrice
AND MISTAKE 25-26 (1974).
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. .. after ail possible inquiry, including the probing of all
possible methods of i inquiry, we do nct know, and for sys-
‘tematic and easily visible reasons cannot kinow, what the truth
about this “deterrent” effect may be. . :

. A “scientific”—that is to say, a soundly based—conclusion -~
is smplv impaossible, and no methodological path out of this
tangle suggests itself.

It is the purpose of this paper to show that both the Court’s and
Professor Black’s views are wrong; that the evidence we have is
~ quite sufficient if we ask the right question; and that the request
for more proof is but the expression of an unwillingness to abandon
an ancient prejudice.

II. TuE STRUCTURE OF THE EVIDENCE

All studies that explore the possible deterrent effect of capx—
tal punishment are efforts to simulate the conditions of what is
conceded to be an impossible controlled experiment. In such an
experiment the population would be divided by some lottery process
(randomly) into two groups. The members of cne group, if con-
victed of a capltal crime, would receive the death penalty; the mem-
bers of the other group, if convicted of a capital crime, would
* receive a sentence of life in prison.

The random selection would assure that other conditions that
could possibly affect the capital crime rate remain the same—within
the calculable limits of the sampling error—in both groups, so that the
“death penalty-life sentence” difference remains the only relevant
difference between them.’ '

Figure 1 shows the basic analytical structure of such an experiment.
This hypothetical graph, denoting the constellation that would con-
firm the existence of a deterrent effect, begins with two populations
of would-be murderers (X + Y 4 Z}, equal in every respect except
that the one lives under threat of the dearh penalty, the other does
not. (X) is the number of would-be murderers in both groups
deterred, even by the threas of prison; it can be read from the first
bar and projected to the second. At the bottom end of each bar (7)

is the proportion of would-be murderers whom even the threat of -

the death penalty would not deter. It can be read from the second
‘bar and projected to the first. The crucial test is whether a group

(Y) can be found Wthh would be deterred by the death penalty but .

e
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Wduid Be Murderers

under
Life Death
Sentence Penalty
deterred by
x,‘ @ the prison_ = X
. threat
- m e e me mme e .-.A -

not deterred

becauise there
is no death > y
threat

Y ‘ deterred by the

death penalty

not

deterred
— Lythe —Pp
prison
threat

Not
D Deterred Deterred

Fig. 1. Experimental paradigm showing a deterrent effect of the death pmalty over
the life sentence.

would not be deterred if there were only the life sentence. The

\statistical test that would establish the existence of group (Y) would

reveal a significantly lower level of murders' under threat of the
death penalty. ‘
In principle, it should be posslble to identify individual members
in each of the three groups._As a practical matter one can identify
only the murderers who have not been deterred.” Efforts have been

*The paradigm is limited to murder. See also, however, Bailey, Rape and the.
Death Penalty: A Neglected Area of Deterrence Re:earcb in Bepau & Pnzncs, EDS,
“CarrtaL, PuNisHMENT IN THE UNtTED STATES 336 (1976).

® The task of tracing the effect of an experimental treatment through case his-
tories of the persons who had been affected by itis less difficult if the treatment aims
at a positive effect, not a neganve, deterrent one. See Zeiser, Say. Ir wirhR Fumm;s
ch. 11 (1965 ed.). ‘ .
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made to identify members of the (Y) group. The Los Angeles
Police Department for instance, filed a report with the California
legislature in 1960 to the effect that a number of apprehended rob-
bers had told the police that while on their job they had used either
toy guns or empty guns or simply simulated guns “rather than take
a chance on killing someone and getting the gas chamber.”® Quite
apart from this being hearsay evidence reported by a very interested
party, this is poor evidence, if any, on the issue. The unresolved and
probably unresolvable dxfﬁculty is whether these robbers weuld not
have minde_ kxllmg someone,” if the risk had been no more than
life in pnson

Figure 2 2 represents the paradngm diagram for proving the de-
terrent effect of increasing executions. Proof of deterrence would be
established if groups (Y1) and (Y2:) were found to exist.

III. Tue ImprossiBLE CONTROLLED EXPERIMENT

Such diagrammed evidence would be cogent if derived from a
controlled experiment How morally and legally impossible such an
experiment is can easily be seen if its details are sketched out. In one
conceivable version a state would have to decree that citizens con-
victed of a capital crime and born on odd-numbered days of the
month would be subject to the death penalty; citizens born on even-
numbered days would face life in prison. A significantly lower num-
ber of capirtal crimes comriitted by persons born on uneven days
would confirm the deterrent effect. The date of birth here is a device
of randomly dividing the population into halves by a criterion that
we will assume cannot be manipulated.”

The equally impossible experiment that would test the effect of
differential frequencies of execution would require at least three
randomly selected groups. In the first group everybody convicted
of a capital crime would be executed. In the second, only: every
other such convict (again selected by lot) would be executed. In
the third, nobody would be executed.

The data available to us for study of the deterrent effect of the
death penalty are all naturally grown; none derive from a controlled

8 REPORT OF THE CALIFORNIA SENATE ON THE DeATH PENALTY 16-17 (1960).

".Worried, expectant mothers, of course, could demand Caesarian de]xvery on an
Pvcr‘-numbeled date. Such intervention, however, would affect the purity of the
experiment only if these mothers were also faislghted i.e., if their artificial birth-
dates would comprise a higher rate of future murderers than the normal deliveries,.
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Fig. 2. Experimental paradigm showing a deterrent effect of increasing the rate of
exccutions,

N IS

i

experiment. Yet they all are analyzed as if they had come from a

controlled experiment. The structure of analysis is the same. What

is missing is the prior randomization which insures comparability in
all other respects, The analysis of naturally grown data must try to
reproduce comparability by other means. Since none of these means
is ever perfect, none of the studies based on naturally grown data
ever complerely simulates the impossible experiment.

It is this impossibility of the experiment and the unavoidable im-
perfection of nonexperimental data that account for despair of ever
discovering “the truth abour this ‘deterrent’ effect.”® The despair
is unwirranted. Even in the so-called natural sciences proofs:that

8 Note 3 supra.

A
I
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are incomplete have nevertheless, for'good reasons, been accepted by

o the scientific community. '
‘ Let us see then what proofs have becn afforded by the many /
studies that have been done. They are stated here, not in their his- =
torical sequence, but in terms of the varying degree with which they

approximate the ideal of the contrelled experiment.

IV. Homicioe Rates wite AND WiTHOUT THE DEatn PENALTY

The first approximatio'n to the impossible experiment is the
simple comparison of the capital crime rates in jurisdictions with and
without capital punishment. The comparison could take two forms.
Hxstorxcally the first and most obvious comparison was made of the
capital crime rate in one-state before and after the abolition of the
death penalty. If it showed no increase, it gave ground for the belief -
that the withdrawal of the death penalty had no ill effect.” The
second form of simple comparison was between states that have the
death penalty and states that do not have it."”

These early comparisons failed to show higher capital erime rates
when there was no death penalty. But to take this as proof that the
death penalty had no deterrent effect involved important assump-
tions. The before and after comparison implies that none of the other
Conditions that could have affected the capital crime rate had
changed berweeu the two perieds. The state-by-srate comparison
rnphes that the states were identical with respect to the other
conrditions, :

The first improvement on the simplistic structure of these com-
parisons was to put the before-and-after comparison side by side
W1th developments in states which during that perlod had not
changed their death penaity rule. Slmllarly, the comparxson berween o

9 The first comprehensxu data on before—.md-a;ter comparison were presented 2,
by Thorstén Sellin to thé Royal Commission on Capital Punishment:The Deterrent” . Y
Value of Capital Punishinent, Report oF THE RovarL ComMmissioN oN CAPITAL
PonisuMeNT, App. 6 (Cmd. 8932 1953). Sellin’s memorandum is published in the
— - —~Mmures-ersue-Bunenes - 647:-Cfalse .-..Esux:n—-Rssmcrmws—uwﬁ»aews—k*p——- -
‘ (19567 Unitep NaTioNns,. CAPITAL Pr.,msmvu«:my Report (1960); Samuelson, W'IJy
“Was Capital Punishniernt Restoved in Delaware? 60 J. Chim. L.C. & P.S. 148 (1969).

10 Sellin, Howricides in Retentionist and Abolitionist States, in SELLIN, ed.,

CavrraL PunisuMeNT 135 (1967); Reckless, The Use of the Deatly Penalty—a Factual

Starernent, 15 CriME & DeLing, 43 (1969); ZivriNG & Fawkins, DETERRENCE 265

(1973)3 Baldus & Cole, A Comniparison of rlJe Work of T’Jorsten Sellin ‘and Isaac

-, - Ebrlich on the Deterrent Effect of Capital Punisbinent, 85 YALE L.J. 170, 171 (1976}.

AN}
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states was improved by limiting it to contiguous states, for which

the assumption of comparability seems more justified.

Table 1 provides an example of contiguous states comparisoti.
Only in on¢ of the five groups is the homicide crime rate in the

no- death—penalty state (Maine) higher than in the other two states.

~ 1

In ali others it is either the same or lower. This is neither evidence of
a deterrent effcct of the death penalty nor clear evidence of its
absence. Even contiguous states are not strictly comparable. Over a

“span of sixtcen years, the period covered by this table, the conditions
favoring ¢#ime in those states may develop in different directions.

The stace-by-state analysis becomes more convincing if averages |
for a long time period are replaced by the annual figures from which
these averages were computed. In figure 3, the homicide rate in
Kansas is compared with that of its nexghbor states, Missouri and

Colorado. Kansas was an abolitionist state unti] 193522

Figure 3 allows several observations. First, thaz:annual rates exhibit
considerable random fluctuations. It suggests that changes from one
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12 Zimring & Hawxins, note 10 supra, at 265,

12 From SELLIN, note 10 supra, at 137.
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Hoaiciwe Deatn Rates in Contiguous Srates witu™ anp witHour CAPITAL PUNISHMENT, 1940-55

TABLE 1

(Average annual rate per 100,000 pepulation)

Midwest
Group 1 - Group 2 Group 3
D D . , D . D D -
Michigan Indiana Ohio Minnesota Wisconsin Towa N. Dakota S.Dakota Nebraska
3.5 - 35 3.5 14 12 14 1.0 1.5 1.8
‘ New England
G;'oup 4 Group &
D D : . D D
" Maine New Hampshire - Vermont | Rhodelsland "Massachusetts . Connecticut
, 1.5 ‘ 0.9 10 1.3 1.2 1.7
- ney o -

8L1
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year to the next are unlikely to be significant. Figure 3 also shows
that looking only at one state may lead to false conclusions. The
Kansas homicide rate, except for the first two years, shows a sharp
decline after 1935 and some early observers jumped to the conclu-
sion'that it was the restoration of the death penalty that did it. A
glance at the homicide rates of Colorado and Missouri warns agamst
this conclusion. The development of the Kansas rate does not notice-

ably differ from those of the two neighboring states, which had the

death penalty throughout the entire span of years.

V. ImprOVING COMPARABILITY

Comparing the development of the capxtal crime rate in con-
tiguous states with and without the death penalty has been chal-
lenged on the ground that contiguity. is not a sufficiently solid guar-
anty of likeness. Three responses to this challenge have been
forthcoming. One was to show that the contiguous states were in fact
alike with respect to a great variety of factors that could, if they
had differeed from state to state, independently affect the capltai
crime rate, Table 2 is an example of such efforts 18

TABLE 2
Democraphic ProriLe oF CoNTiGrovs STATEs CoMpARED. 1N Grovp | o TABLE 1
(1960 data) e :
) Michigan Indiang - Ohio
Status of death penalty ©....oovvuiiins aes D D-
Homicide rate ...... N e A3 ‘ 4.3 32
Probability of apprehension ......... o 75 , 83 T8
Prabability of conviction ....... Lot 25 S5 ’ .33
Labor force participation (%) ........ " 549 553 549
Unemployment rate {%) «.o.oieons.nn 69 : A2 BRI 2.1
Population aged 1524 (4) ... Cieses 129 L 134 12.9
Real per capita income (§) ......... PO <7 I 1476 1,278
Nonwhite population (%) ........... - 104 o 62 - 98
Civilian population (000's) ............ 7811 - 4653 9,690 .
Per capita government =~ PRI :
expcndimres & ceen. 363 ’ 289 - - 338
Per capita police expenditures (55)“ 113 - 76 s 90

e State and, Iocal ) o ) S

13 From Baldus & Cole, note 10 supra, ac 178.
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Michigan, thé Staté without a death penalty, haé no higher homi-
cide rate than neighboring Indiana, even though it had a lower prob-

ability of apprehensxon and conviction, a higher unemployment rate;

a larger proportion of blacks in the populatlon greater populatlon
density—all factors which should tend to increase the capital crime
rate. On the other hand, it had a higher per capita pouce expenditure.

Ohio had a lower homicide rate and a higher apprehenswn rate. On -

‘most of the remaining characteristics Ohlo was in an mtermed:ary
position.
The second analytlcal device for improving comparablhty was to

replace the comparison of entire states by comparmg more homo- -

geneous subsections of these states, such as communmes of com-
parable size or counties of comparable income levels."* The third,
most sophlstlcated response to the problem of comparablhty was to
apply to it a tool called regression analysis. This is an instrument
de51gned mainly to resolve problems such as this which call for sep-
arating the effect of one particular variable from the possxble effect
of a multitude of others.

Before discussing regression analysis in more detail, I turn to two
additional efforts to sharpen the analytic approach aimed at detect-
ing the existence of a deterrent effect for the death penalty.

VI. SuARPENING THE MEASURE oF CapitaL CRIME

- If the death penalty deters murder, the rate of wilful homi-

- cides should show the effect. There are, however, grades of wilful-

“ness and some types of homicide will have a higher likelihood of

resulting in the death penalty. These types of homicide should

prov1de a more sensitive index for detecting deterrent eﬁect if one
exists, than the overall homicide rate.’”

- The difficulty of developing such an index, of course, is the lack
of adequate dara. With one exception, namely, the killing of a police
officer, records are not generally separated according to the type of
homicide committed. An effort has been made to obtain counts of

1 Cf. e.g,, Sucasriand, Murder and the Deatl Penalty, 15 J. Crim. L.C. & P8, 520
(1925); Campion, Does the Death Penalty Protect the State Police? in Bepav, £,
“Tue Deatr PENALTY, IN AMERICA 361 (1967); Vold, Can. the Deatb Penalty Prevent
Crime? 12 Prison J. 4 (1932).

15 Zimring & Hawkms, Deterrence and Marginal Group.r, J. Res. v CrIME. &
DELing. 100 (July 1968) . .
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first degree murders from the country’s prisons.’® But these numbers
are affected by regionally differing -apprehension and conviction
rates, and indirectly also by differential standards of plea bargaining
and jury nullification. Suffice it to note that this effort too failed to
detect a deterrent effect of the death penalty. :

Killing a policeman s a genuine “high death penalty rlsk category
and it is well recorded and cousited. Again it was Thorsten Sellin
who investigated them; table 3 summarizes his findings.'” Even this
measure, rightly thought to be more sensitive than the generai
homicide rate, failed to reveal any difference between the threat of
the death penalty and that of life imprisonment. :

: TABLE 3
Rate oF Municipar Porice Kirrings, 1920-54
(Per 10 years and 100,000 population)

No. Capital Punishment Capital Punishment
Maine ...oviiiiieinreiiir s, 00 VEMOont .. .o.eevieioseiina.s e 00
Rhode Island ....... S v New Hampshire 7...,..... veeee 14
Massachuserts ..........000 000 .22
Connecticut B TR, 14
Michigan® .......... i 36 Ohig ceiiiivireinens ceveens von o 61
Indiana .............. RO 64
THROIS  cveseneervvnsvenennas ee 231
Minnesora -..,..... iemaeeeeaai. 42 0 Towa L.l e Ceevinnas 56
WISCONSIN o .avvvievvenrnininnss 53
N.oDakota .vvviiviiiiivnaniai .53 S. Dakota ...... i SICRRN 00
, Montana ..... i e e et weris. 158
New York ..., v i 25

Detroit, Mich. ..... veveneeeies 85 Chicage, Ill.‘f s i e Voo 1.5%

6 Without Détroit.
{ 1928-44.

‘ VII Tue Errecr or EXECUTIONS

A sentence is likely to deter by the dlﬂ’erenual degree of fear
it engenders in the would-be perpetrator. It has been argued, there-

18 Bailey, Murder and Capxm.f Pumybmem Some Furtber:Ewdencc', in BEDAU,
note 4 supra, 2t 314, . : o

17%:8¢llin, The Deatb Pemlty xnd Palice Safety, in SELLIN, note 10 supra, at! 138
144,145, /¢
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fore, that the dlchotomy of jurisdictions with and without capital
punishment is but a crude approximation to the reality of the threat.
What matters was not the death penalty on the books but the
reality of executions.

One response to this consnderanon was to transform the death
penalty—life sentence dichotomy into the gradations provided by
the number of executions carried out during any one year. I will
- return to this approach later. The other response was to try to find

out whether publicized executions had a short-range depressmg
effect on the homicide rate.

Leonard Savitz recorded .the homicide rates durmg the eight
weeks before and after well-publicized executions in Phxladelphxa.l8
He found no depressing effect of these exccutions, although he vsed
one of the potentially more sensitive measures of deterrence, the
frequency of felony murders, rather than the overall homicide rate.*?

A similar effort with California data showed an effect, albeit an
amblguous one, William Graves compared homicide rates during
execution weeks with non-execution weeks.2 He had the weeks
begin on Tuesday in order to keep F ndays the execution day in
California, at the midpoint. The comparison (fig. 4a) suggested a
depressmg effect during the days precedmg the execution and an
increase in homicides on the days following it. Graves was puzzled,
others considered the data as proof of a counter-deterrent effect.
Conceivably the data could be re4rranged as in figure 4b, with the
week beginning on Friday, the execution day. The results weuld
then sugges: 4 reduction of homicides durmg the Afirst three days

following executioris compensated by an increase during the rest of
the weck. In any event, Graves’s data show, at best, a delaying rather
than 2 deterrent effect, and the failure of the more sensitive Philadel-
phia data to show any effect casts doubt on the strength of the
California result. ‘

18 Savitz, 4 Stl/dj/ in Capital Punishment, 49 J. CniM L.C.&P.S. 338:(1958).

18-A count of felony murders (for the norn-lawyer: a homicide committed in the
course of another felony such as robbery) can be made only with. great difficulty
and only in places, such as Philadelphia, where detailed police records asc kept.

20 Graves, The Deterrent Effect of Capital Punishment in Caleorma, in- Bepav,
ToE Death PENALTY IN AMERICA 322 (1967). (The rearrangement in figure 4b is not
precise because the curves for Tuesdays through Thursdays will chatnge under- the
redeﬁmn" N . i
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VI, Tue ConrtrisurioN oF Isaac EnriicH

Isaac Ehrlich was the first to introduce regression analysis
to efforrs designed to determine whether the death. penalty had a
deterrent effect beyond the threat of life imprisonment.”* This was
a new, powerful way of copmg with the task of isolating the death

penalty effect, if it should exist, uncontaminated by other influ- .

ences on the capital crime rate. Ehrlich’s paper was catapulted into

- the center of legal attention even before it was published, when the
Solicitor General of the United States cited it with lavish praise in

. his Amicus Curiae Bri¢f in Fowler v. North Carolina,?? and delivered
c0pxes of the study to the Court. The Solicitor General called it
“important ‘empirical suppott for the a priori logncal belief that use
of the death penalty decreases the number of murders.”**
In view of the evidence available up to that time, Ehrlich’s claim
was indeed formidable, both in substance and precision: . “[Aln

additional execution per year . .. may have resultedin .. . 7 or 8

fewer murders.”* The basic data from which he derived this conclu-
ston were the executions and the homicide rates as recorded in the

2 Ehrhch Tbe Deterrent Effect of Capital Punishment: A Question of Life and -

Death, Working Paper No. 18, National Bureau of Economic Research (1973). The
paper was subsequently pubhshed under the saine title in an abbreviated form in 65
Am. Econ, Rev, 397 (1975). ' :

o PR06 §:Cr. 3212 (1976) ST ®Reply Bmef, p. 36.
o Ehthch note 20 supra, 65 Am. Econ. D.Ev. at414.

i
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Homicide Rate . ‘
per 00,000 “Number

People : ~ of Executions
8 WL . ' [

-J_‘

Homizide Rate

Executions

24
=z W ]
Or

1960 : ' 1969

Fie. 5. United States. homicide rate and number ‘of executions, 1960-69.

United States during the years 1933 to 1969, the former generally
decreasing, the latter, especially during the sixties, sharply increas-
ing*® Figure § presents the crucial divergence between 1960 and
1969. Ehrlich considered simultaneously other variables that could
‘affect the capital crime rate through calculations I shall discuss
presently.?*

IX. REGRESSION ANALYSIS

Regression analysis proceeds essentially in the following man-
ner. Suppose one knew for certain that, aside from the.possible

% Data on murders from The Deterrent Effect of Capital Punishment: A Ques-
tion of Life and Death, Sources and Data, May 1975, Memorandum' by 1. Ehrlich.
Data on exccutions from: National Prisoner Statistics, U.S. Bureau of Prisons.

26 Ehrlich’s . analysxs included the following variables: the arrest rate in murder '

cases; the conviction rate of arrested murder suspects; thie rate of labor force par-
ticipation; the unemployment rate; the fractxcn of the populatlon in the age group
14 to 24; and per capita income.

pA
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deterrent effest of executing murderers, there was but one other
factor that influenced the capltal crime rate: the proportion of men
between the ages of 17 and 24 in the total population. The analysis
would then begin by relating the capital crime rate in the various
states to the proportion of young men in those states, as in figure 6.

Capital
Crime
Rate

A | - | b A A 3

Proportion of Young Men in Population

Fic. 6. Hypotheucal relationship between the capnal crime rate and the pmporuon
of young men int the populauon

‘The points in this graph may represent either different jurisdic-
tions at one point of time, or. different points of time in the same
jurisdiction, or both The straight line (the regression line) rep-
resents the best estimate of the relationship between the proportion
of young men in the population and the capital crime rate. The
vertical distance of each point from the regression line represents
the residual parr of the variations in the capltal ¢rime rate, the part

that remains unexplaisied after the effect of the “proportion of young:

men” has been eliminated. One then proceeds to test whether these
residuals are related to the frequency of executions, by plottmg them
against the number of executions in the respecuve states as iri figure 7.

1f no relationship exists, a horizontal regression line will indicate that
executions have no deterrent effect (a): No matter how executions
vary, the capital crime rate remains the sariie. If a relationship exists
(b), the downward slope of the regressnon line would indicate that
as the frequency of executions increases, capital crime decreases.
That graph, one will note in passing, is in appearance indistinguish-

able from the finding of a controlled experiment, if one could be

made.

The complete apparatus of regresswn analysis is more comph- )

35-980 O ~ 78 - 13
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Residual ~°  Residual
Uspital Capital
Ceime Crime

Rate. 4 i) Rate
. ?‘ _ & ? 3 o8 .

~
~

Il 1 i I A L. 1 A ' i, ¥ R S | i i I
Number of Executions Number of Executions
{a) {b)

Fic. 7. Two hypothetical relationships between the frequency of executions and
the residval capital crime race.

cated, primarily by encompassing several control variables, not just
one, as in our example. Many more problems must be resolved along
the way. One requirement is to include all variables thar affect the
outcome. If one is omitted its effect could be erroneously attributed
to one of the included variables. This danger of spurious correlation
is particularly great if the analysis is concerned with so-called time
series data, such as corresponding constellations of executions and
capital crime over a series of consecutive years. '
Another requirement is that the analysis account for feedback
effects. Estimates of deterrent effects of punishment, for example
may be distorted if they fail to separate the simple statistical associa-
- tion between crime and punishment into its potential two compo-
nenss: the effect of punishment on crime, and the possible reverse
effect of crime on punishment. For example, an increase in crime
may overload the law enforcement system and thereby increase the
defendant’s chances of a lower sentence in the plea bargaining
process. .
~ Alltheseand other technical refinements of the regressnon analysis
~have but one goal: to isolate, through a process of mathematical
purification, the effect of any one variable upon the other, under
conditions that exclude the interference from other. variables. Re-
gression analysis, thus, is but another effort to sitnulate with the
help of nonexpérimental data the experimental conditiens outlined
in figure 2 of this paper.*” These examples suggest the sophistication

*7 A more elaborate effort by me to explain regression analysis to the non-statis-
tician is in preparation and will be pubhshed in the ‘American Bar Foundation Re-
S(.ur,cb Journal. :

;
3
i,
;
b

d
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of this analytic instrument, but its sophistication is matched by a
corresponding measure of delicacy. Applied to nonexperimental
data, regression analysis is not a naturally robust instrument. Its
results can be drastically affected by minor changes in the analytic
pattern, for which the investigator has, as a rule, many options.

X. Enruica’s DETERRENCE Craiv Evaroratss

Ehrlich’s study, because it ran counter to all the hitherto
available evidence except that of Graves, and because it was intro-
duced into a litigation of historic import, received extraordinary at=
tention from the scholarly community.

First, Peter Passell and ]ohn Taylor attempted to replicate
Ehrlich’s finding and found it to hold up only under an unusually
restrictive set of circumstances.?® They found, for example, that the
appearance of deterrerice is produced only when the regression
equation is in logarithmic form; in the more conventional linear
regression framework, the deterrent effect disappeared.?® They
found also that no such effect emerged when data for the years after
1962 were omitted from the analys:s and only the years 1933—
61 were considered.® .

Aneffort to duplicate Ehrlich’s findings from Canadian cxpenence
also failed™ Kenneth Avio of the University of Victoria, after
analyzmg the thirty-five-year span, concluded that “the evidence
would appear to indicate that Canadian offenders over the period
1926-60 did not behave in a manner consistent with an effecrive
deterrent effect of capital punishment.”*

During 1975, the Yale Law Journal published a series of
articles reviewing the evidence on the deterrent effect of capital
punishment. Included in this series was a second attempt to replicate -
Ehrlich’s result by William Bowers and Glenn Pierce.** In replicat-
ing Ehrlich’s work, they confirmed the Passeli-Taylor finding that

28 Passell & Taylor, The Deterrent Effect of Capital Punishment: Another View,
~ March 1975 (unpublished Columbia University Discussion Paper 74-7509), re-
printed in Reply Brief for Petitioner, Fowler v, North Carolina, App. E. at de-Ge.

2 1d, ar 6-8. : 30]d, at 5, 6.

3 Kenneth L. Avio, Capital Punishment in Canada A Time-Series Analyst: of the
Deterrent H ypotbesxs (mimeo, 1976).

32 1d, ar 22,

338 Bowers & Pierce, The llusion of Deterrence in Isaac Ebrlich’s Research on ’
Capital Punisheyient, 85 YALE L], 187 (1975). :
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Ehrlich’s results were extremely sensitive to whether the logarithmic
specification was used and whether the'data for the latter part of the
1960s were included.™ Bowers and Pierce also raised questions about
Ehrlich’s use of the FBI homicide data in preference to vital sta-
tistics data.??

Ehrlich defended his work in this sexries in the Yale Law Journal
by addressing some of the criticisms raised against his study.* He
refuted some, but not the crucial ones. I his article he referred to
a second study he made of the problem, basing it this time on a com-
parison by states for the years 1940 and 1950. Ehrlich claimed that
the new test bolstered the original claim. But he described these
findings as “tentative and inconclusive.”*" In the meantime, Passell
made a state-by-state comparison for 1950 and 1960 but did not find
what Ehrlich allegedly had found. Passell concluded: “We know
of no reasonable way of interpreting the cross-section [i.e., state-by-
state] data that would lend support to the deterrence hypothesis.”*?

A particularly extensive review of Ehrlich’s time series analysis
was made by a team led by Lawrence Klein, president of the
American Economic Association.” The authors found serious
methodological problems with Ehrlich’s analysis. They raised ques-
tions about his failure to consider the feedback effect of crime on the
economic variables in his model,* although he did considér other
feedback effects in his analysis. They found some of Ehrlich's rech-
nical mampulatlons to be superfluous and tendmg to obscure the ac=
curacy of his estimates.** They, too, raised questions about variables
omitted from the analysis, and the effects of these omissions on the
ﬁndmgs 42 :

'Like Passell-Taylor and Bowers-Pierce, Klein and his collabfna-
tors replicated Ehrlich’s results, using ]:ht'lxch’s own data, which by

_—

3#1d, ar 197-205, 3 Id, at 187-89,
3 Ehrlich, Deterrence: Evidence and Inference, 85 YALe L.J. 209 (1975),
87 Jd. at 209,

» Passell, The Deserrent Effect. of the Deatl Penalty 4 Statut:cnl Test, 28
Stan. L. Rev 61,80-(1975).

~ 3 Klein, Forst & Filatoy, The Deterrent Effect of Capttal Pumslnnem An As-
sessment of the Estimates, Paper commissioned by the Panel on Research on De-
terrence, National Academy of Sciences (June 1976). :

40]d. at 18, 19-24. 42]1d.av 14-17.
Aldav 14
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that time "he had made avaxlable 3 As in prevxous rephcatlons
Ehrlich’s results were found to be quite sensitive to the mathematical
speuﬁuatlon of the model and the mcluslon of data at-the recent end
of the time series.

By this time, Ehrlich’s model had been demonstrated to be pe- -

culiar enough. Klein went on to reveal further difficulties. One was
that Ehrlich’s deterrence finding disappeared after the introduction
of a variable reflecting the factors that caused other crimes to in-
crease during the latter part of the period of analysis.* The inclusion
of such a variable would seem obligatory not only to substitute for
the facrors that had obviously been omitted but also tu account for

_mteracnons between the crime rate and the, demographic charac-
" teristics of the population.

Klein also found Ekrlich’s results to be affected by an unusual
construction of the execution rate variable, the central determinant
of the analysis. Ehrlich constructed this variable by using three
other variables that appear elsewhere in his regression model: the
estimated homicide arrest rate, the estimated homicide conviction
rate, 2nd the estimated number of homicides. Klein showed that with
this construction of the execution rate a very small error in the esti-
mates of any of these three variables produced unusually strong
spurious appearances of a deterrent effect.’ He went on to show that
the combined effect of such slight errors in all three variables was

likely to be considerable, and that in view of all these considerations, -
- Ehrlich’s estimates of the deterrent effect were so weak that they
“could be regarded as evidence . . . {of] a counterdeterrent effect

of capital punishment.”** In view of these serious problems with
Ehrlich’s analysis, Klein concluded: “[W e see too many plausible

‘explanations for his finding a deterrent effect other than the theory

that capital pumshment deters murder.” And further: “Ehrlich’s
results cannot be used at this time to pass judgment on the use of
the death penalty.”*

The final blow; came from a scudy by Brlan Forst, one of Kiein’s -

collaborators on the earlier study. Since it had been firmly estab-
lished that the Ehrlich phenomenon, if it existed, emerged from
developments during the sixties, Forst concentrated on that

43 1d, at'24, 25, 48]d,ar 18;
M]d, 9t 28-30, ‘ Y 1d.ar33.
45 ]d, ac 17-19.

IR



190

decade.”® He found a rigorous way of investigating ‘whether the
ending of executions and the sharp increase in homicides during this

penod—was causal or coincidental. The power of Forst’s study de-

rives from his having analyzed changes both over time and across
jurisdictions. The aggregate United States time series data Ehrlich
used were unable to capture important regional differences. More-
over, they did not vary as much as cross-state observations; hence
they did not provide as rich an opportunity to infer the effect of
changes in executions on homicides.

Forst’s analysis is superior to Ehrlich’s in four ma)or respect°',

(1) It focuses exclusxvely on a period of substantial variation in the
factors of central i interest. (2) Its results are shown to be insensitive
to alternative assumptions about the mathematical form of the rela-
tionship berween homicides and executions. The:results were 2lso
‘invariant to several alternative. methods of constructing the execu-
tion rate, to alternative assumptions about the nature of the relation-
ships between homicides, and other offenses, executions, convic-
tions and sentences, and to alternative technical assumptions. (3) By
not requiring conversion of the data to logarithms, Forst’s model
does not require that false values be used when the true values of the
execution are zero. (4) It incorporates more control variables.
Forst’s study led to a conclusion that went beyond that of Klein:

“The findings give no support to the hypothesis that capital punish-
ment deters homicide.”® “Our finding that capiral punishment . .
does not deter homicide is remarkably robust with respect to a Wlde
range of alternative constructions.”

XI. Tue OveERLOOKED NATURAL EXPERIMENT

Forst saw that Ehrlich, by using aggregate data for the
United States as a whole, was forced to disregard the differences
between states that had capital punishment and executions, and states
that had either abolished the death penalty or at least had ceased to
carry. it out. Ehrlich’s model thus could not evaluate the natural
experiment which legislative history had built into the data. If

Ehrhch s thesxs—that it was the reductlon of executlons durmg the -

48 Forst, The Deterrent Effect of Capital Punislnnent: A Cross-State Analysis af
the 1960s: (September 1976, mimeograph).

©ldav27. | , 14, ac29.
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sixti€s that made the capital crime rate g‘row~Were correct, then
no such growth should obtain in the states'in which there could be
nq-redv’ction in executions because there had been none to begin
with, Yet as figure 8 shows, the growth of the capital crime rate

during the crucial sixties was as large in the states without executions
as In states with executions. . - ‘

States with Executions States without Executions*
8 : o R 3 '

oo
0 M+t

; L LI A ]
1960 1969 A 1960 1839

*. ‘Abolition states and 6 states with no executions since 1948

FIG. 8. Homicide Rates 1960~1969 in States With and Without Executions_

XI1I. EVIDENCE VERSUS ANCIENT SENTIMENT

~ The evidence on whether the threat of the death penalty has
a deterrent effect beyond the threat of the life sentence, its normal
substitute, is overwhelmingly on one side. None of the efforts to
sharpen the measurement yardstick by replacing the overall homi-
cide rate through more sensitive measures succeeded in discovering a
deterrent effect. Nor did any effort to sharpen the analytical instru--

‘ments of analysis help. Even regression analysis, the most sophisti-

cated of these instruments, after careful applicarion by the scholarly
community failed to detect a deterrent effect. ‘
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~ This then is the proper summary of the ¢vidence on the deter-
rent effect of the death penalty: If there is one, it can only be minute,
since not one of the many research approaches—from the simplest

to the most sophisticated—was able to find it.” The proper question,

therefore, is whether an effect that is at best so small that nobody
has been able to detect it, justifies the awesome moral costs of the
death penalty. :

I can only speculate why the question concerning the deterrent
effect of the death penalty has always been posed in its unanswerable
form: whether or not it has such an effect. I suspect that at the root
of the resistance to the evidence is the very ancient and deeply held
belief that the death penalty is the ultimate deterrent.

The Solicitor General has called it a “logical a priori” belief. The
logic probably runs as follows: If punishment has any deterrent
effect (and surely it often has) then the most severe punishment
should deter more than all others. Confronted with the failure to
detect such an effect, those who share the belief have narrowed the
claim. Only certain types of capital crime, they say, not all, are
likely to be deterred. The Court in Gregg v. Georgia gave two ex-
amples, the hired killer and the “free murder” by a life prisoner:™

We may nevertheless assume safely that there are murderers,
such as those who act in passion, for whom the threat of death
has little or no deterrent effect. But for many others, the death
penalty undoubtedly is a significant deterrent. There are care-
fully contemp]ated murders, such as murder for hire, where
the p0551ble penalty of death may well enter into the cold cal-
culus that precedes the decision to act. And there are some cate-
gorxes of murder, such as murder by a life prlsoner, where other
sanctions may not be adequate

If these are the best examples, the others must be poor indeed. The
murderer for hire, knowing himself fairly safe from detection, is not
likely to be concerned over the difference between death and prison

"The one exceptlon pointing in the other direction, the dubious California
ﬁndmg that executions appear t postpone some homicides for a few days, is of small
import. An effort to duplicate the finding in Philadelphia failed. See text supra, ac
notes 18 and 20.

5296 S. C. at 2931, FLrther examples are afforded in a footnote: “Other types of
calculated murders, apparently occurring *with increasing frequency, include the
use of bombs or other means of indiscriminate killings, the extortion murder of hos—
tages or kidmap victims,-and the executlon—bcyle killing of witnesses to a crime.”
1d.atn33.

5
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for life. The “cold calculus” that moves the hired killer must surely
tell him how small the probability is that he will be caught.”® A good
part of his careful contemplation goes to avoiding traces.

The life prisoner who kills is even a more interesting example.
At first glance, the argument seems so irrefutable, that this type of
homicide is occasionally the last capital crime on the statute books
before the death penalty is abolished. It is a prize example because
on “logical a priori” grounds his is by definition the “free murder”
under the law. Again, it is useful to look at the facts, which Sellin
was the first to illuminate. He found that, in 1965, the year for which
he collected the data, sixteen prison homicides had been committed
by men convicted of murder. Since not all murderers in prison are
there with a life sentence, the true number of these “free murders”
s likely to be even smaller.™ In fact, of course, the “free murder” is
probably altogether a figment because most life prisoners have
some hope of being released before the end of their natural life, a_
hope that would be destroyed by a second murder. A prison, more-
over, has ways of its own of punishing such a double murderer.

It is only fair, however, to take these examples of the Court for
what they are, efforts to bolster with reasons the unwillingness to
abandon the ancient sentiment, In that sentiment, the belief in de-
terrence plays but a small part, It is the belief in retributive justice
that makes the death penalty attractive, especially when clothed in
a functional rationalization. The belief has ancient roots, even if the
rationale is modern. The Court in Gregg approvingly cites Furmian
v. Georgia®® :

i
!
:
i
z
|

|
;
i

~

The instinet for retribution is part of the nature of man, and
channeling that instinct in the administration of criminal justice
serves an important purpose. . . . When people begin to believe
that organized society is unwilling or unable to impose upon
~ criminal offenders the punishment they “deserve,” then there -
- are sown the sceds.of anarchy.

%% An interview comes to mind with a former warden of the Cook County Jail
who did not believe in the death penalty, The interviewer asked him, “You mean,
; vou would even hesitate to execute a hired killer?” The warden'’s answer as 1
: remember it was: “I shall cross that bridge when T come to it. In my many ycars
here in the Cook County jail, I have yec to ‘meet the first hired killer. They are
never caught, although Chicago would be a good place to catch them.”

“ Sellin, Prison Howicides, in SerLi, note 10 supra, v 154, 157; see also Buffin,
Prison Killings and Death Penalty Legislation, 53 Prison J. (1974).

%96 5. Ct. at 2930, quoting 408 U'S. 238, 308 (1972).
I B
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The depth of this feeling was revealed in a strange interchange
during oral argument between Mr. Justice Powell and Professor
Anthony Amsterdam, counsel for the petitivners:*®

v

My, Justice Powell: :

Let me pura case to you. You've heard about Buchenwald,
one of the camps in Germany in which thousands of ]ewxsh
citizens were exterminated. . .. If we had had jurisdiction over
the commandant of Buchenwald would you have thought
capital pumshment was an appropriate response to what that
man or woman was responsible for?
Mr. Amsterdam:

. We all have an instinctive reaction that says, “Kill him.”
But I think the answer to the question that your Honor is

ralsmg, ... [to] be consistent with the 8th Amendment to the
Constitution ... my answer would be, “No.” '

Mr. Justice Powell asked the same question again, this time about
a man who might destroy New York City with a hydrogen bomb.
Amsterdam’s answer, of course, was again 1o.

Significantly, both examples went to the issue of retribution, not
deterrence. It is hard to think of any crime that would be less
deterred by the difference between the death penalty and life im-
prisonment, for instance, in Spandau prison. The sentiment in
favor of the death penalty does not stem from the belief in its
- deterrence and perhaps we overestimate altogether the i 1mportance
of that issue.

Nowhere was the worldwxde decline of the death penalty signif-
icantly connected with arguments about its effectiveness or the
lack thereof. In some countries abolition became simply the logical
end-point.of a gradual decline in executions, probably accompanied
by a parallel change in moral sentiments.

In other countries, abolition was clearly an expressxon of moral
sentiment. The first de jure abolition of executions in czarist Russia
goes back to A.p. 1020, Capital punishment reappeared in the four-
teenth century but was again abolished when Elizabeth ascended the
throne in 1742. On both occasions, the issue was one of morality not
expedlency *"In Germany, the 1946 Consututlon abohshed the death

% The colloquy occurred during argument in IV oodson & FVn:cton v. North
Caralina; transcribed record No. 75-5491, ar 20.

57 “Do not kill anyone, either guilty or nat .. .. Do fior destroy a Christian soul,
- even . in case death is well deserved.” Testament of the Grand Prmce of Kiev,
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penalty as a deliberate act of repudlatxon of the Hitler era, when the
death penalty, legally or illegally imposed, clsimed millions of lives,
In Great Britain, after a century of controversy, the abolitionists
won when a man, protected by all the vaunted safeguards of British
justice, was executed for a crime that he had not committed..

Ceylon abolished the death penalty when it acquired its inde-
pendence, as an act of Buddhist faith. In Austria, the movement
toward abolition reflected primarily moral sentiments. The parlia-

ment of the first Austrian republic unanimously abolished capital
.punishment as a renunciation of the monarchical past. In 1933, 2

sem1~fasc13t chancellor restored the death penalty primarily as a

' polmcal threat to the underground opposmon. The second republic

again abolished the death penalty, first in ordmary criminal cases and
then also for cases triable under martial law, last used against the
socialist political opposition in the civil war of 1934.

Abolition of the death penalty thus has reflected in the main a
change in cultural sentiments, if not of the people, so at least of its

legislators or its government, In the United Sttes too capital pun-

iskment will end only when gur cultural sentiments change. The
people, a majority of whom now favor the death penalty, will be
the last to change. The legislators will probably. change before them;
and our Supreme Court Justices concexvably may change even
earlier.

Sentiment for the desth penalty in the Umted States has grown

during the last decade, stimulated by the unprecedented rise in
violent crime durmg the second half of the sixties. In such times’

the demand for the death penalty grows because it is so easy to
believe it will make law enforcement more effective. It is interesting
to analyze the growth of this popular sentiment. In figure 9, four
Gallup polls on the death penalty spanning sixteen years are an-

- alyzed. Sentiment for the death penalty did not rise until 1967,

and then only among the white population. Black sentiment for the
death penalty, always far below the corresponding figures for
whites, remained unchanged. In the South, sentiment for the death

penalty among whites and blacks has tradltlonally been below the
average for the conm:ry For the blacks, this is still troe; their propor-

1125 a0, Elizabeth purpottedly promised God that if she were selected she would

‘take no life. Adams, Capital Punislment in lmperml and Soviet Crmz,m-l Law, 18 =

Am, J Compr. L. 575,576 (1970)
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tion favoring the death penalty hés been declining, reaching in 1976 a
new low of 24 percent. Among the whites, sentirient in the South
has caught up with that of the country as a whole, at 70 percent.

U.S. Total South*

Pen:énl Favoring
Death Penalty

80 4=
. 70
63
601 Whit
5§ §5
40 4 37 a7 36 38

204

1 1 - t 3 T
1960 ‘67 72 1976 1980 ‘67 ‘72 1976

*Sauth Atiantit ans South Csatral

2 South Atlantic and South Central,

Frc. 9. Proportion of whites and blacks favoring the death penalty, 1960-76 (Gallup
Poll). :

The petitioners in Gregg all came from the South. In the last
analysis the Court held that it had no power to overridg legislation
that was grounded in a belief that even some of the Justices must
have shared. ,

Still, one must not give up hope. The realization that the deterrent
effect, if it exists at all,”® can be only minute, should force us to look

5®Two of the best studies—those of Forst and Passell-showed even a counter-
deterrent balance for the death penalty, In both studies it-was statistically insig-
nificant.. The possibility of a counterdeterrent effect does not come as a total
surprise, It has-theoretical support of long standing. There is the suicide-through-
murder theory advanced first by Staus & Arexanper; THE CriMiNaL, THE JUDGE,
AND THe PusLic—A PsycHorocicaL ANALYsts (1931); see also H. von Weber, Seibst-
mord als Mordmotiv, MoNATSSCHRIFT FUR KRIMINALBIOLOGIE UND STRAFRECHTSRE-
FoRM 161 (1937). Then there is concern over the generally brutalizing effect of the
- death penalty which just ads one more killing int' cold blood. Also, as long as
some states still consider crimes other than murder (e.g.; rape) to be capital offenses,
the old argumeént that killing the victim-witness may somehow “improve” the
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once more at the balance sheet, and weigh against the, at best, mini-
mal benefit, the awesome costs of the death penalty: the inhumanity
of the act, the ever present danger of error, the ultimate impossibility
to make a fair decision as to who is to die and who is to live.

For the committed who believe that there should be more search
for the elusive deterrent effect, a new opportunity has arisen. By the
grace of the Court we are in the midst of a new natural experiment.
After a number of years during which, through Furriran, the death
penalty was held in abeyance throughout the land, some of our
states will resume executions. There is thus another opportunity to
see whether the capital crime rate in these states will decline com-
pared to the states that still have no executions.

In the end one must remain skeptical as to the power of evidence
to change ancient beliefs and sentiments. The greater hope lies in
the expectation that with better times our sentiments will reach the
“standards of decency that mark the progress of a maturing so-
ciety.”® Justices Brennan and Marshall thought—wrongly it ap-
pears—that we had already sufficiently matured.

The conclusion that the personal sentiments of the )udges
play a decisive role is strengthened by reading the decision of the
Massachusetts Supreme Judicial Court in Cowmronwenlih wv.
O’Neal," which held a mandatory death sentence upon 2 conviction
for rape-murder to be unconstitutional. That court had before it on
the deterrence issue the very same evidence that was before the
United States Supreme Court in Gregg. Yet the majority of the Mas-
sachusetts court accepted the evidence as proof of the inability of
the death sentence to deter. The lack of proof of deterrent effect
deprived the government of a “compelling state interest” to justify
the death penalty.

Why did the Supreme Court and the Massachusetts court arrive
at a different decision? The decisive factor was the simple fact that
in the United States Supreme Court only two of the nine Justices
felt that “the standard of decency” required abolition while on the
Massachusetts court five out of seven felt that way.

criminal’s situation is still valid. Cf. BevAu, supra note 20, at 264 n.7. Consider also
the case of Gary G:lmorc, the Urah convict who succeeded in his objecrive to be
the first person executed in the pose-Furman period. See N.Y. Times, 18 Jan. 1977,

p- L.
59 Chief Justice Warren, writing for the Court, in Trop v. Dulles, 356 U.S. 86, 101
(1958).

%339 N.E.2d 676 (Mass. 1975).
O
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