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KANSAS CONSUMER PROTECTION ACT

Revisor's Note:

_The Kansas Comments following sections of the
Kansas Consumer Protection Act were prepared by
Baskley Clark, Associate Dean and Professor of Law
at the University of Kansas School of Law, who also
served as consultant to the committees considering
the proposed legislatton, These comments, in the
nature of Revisor’s Notes, have been edited by the
Office of Revisor of Statutes, primarily to reflect cur-
rent Kansas statutory references,

Law Review nnd Bar Journal References:

Cited in note conceming tho Lanham Trademark
Act, 14 W, L. ], 330 (1975).

Act clted in note on implied warranty of habitabil-
ity, Kansas Consumer Protection Act, 22 K. L. R, 668,
482, 683 (1974).

Act eited in discussion of consumer protection in
Tenth Judietal District, Willlam P, Coates, Jr,, 44
1B, ALK, 67 (1975).

Act discussed in note, “A New Kansas Approach
to an Old Fraud,” consumer protection, Kansas con-
sumer protection act, Polly IHigdon Wilhardt, 14
W. L. J. 628, 624 (1975). )

Discussed in article with referenco to UCC §4§ 2-
816, 2.719, 2.102 and 2.318, “Beefing Up Product
Warranties: A New Dimension In Consumer Protec-
tion,” Barkley Clark, Michael J. Davis, 23 K. L. R,
567, 594, 595, 596, 597, 599, 602, 603 (1975),

50-623. Kansas consumer protection acts
purposes’ construction, This act shall be con-
strued liberally to promote the following pol-
icies:

(a) To simplify, clarify and modernize the
law governing consumer transactions;

(D) to protect consumers from suppliers
who commit deceptive and unconscionable
practices;

(¢) to protect consumers from unbargained
for warranty disclaimers; and

(d) to provide consumers with a three-day
cancellation period for door-te-door sales, [L.
1978, ch, 217, §1; L. 1974, ch. 230, § 1; L.
1976, ch, 236, § 1; July 1.]

KANSAS COMMENT, 1973

This act, entitled the Kansas Consumer Protecton
Act, replaces the 1068 Buyer Protection Act (former
K. S. A, 50-G01 to 50-616), which in broad terms had
rendered unlawful any deception or misrepresentation
in connection with the sale of merchandise, Under
this act, prior Kansas law is both broadened and made
more specific.  Private remedies are previded in ad-
dition to public enforcement by the nttorney general;
under the Buyer Protection Act, no private remedies
were available. Whereas the old Buyer Protection
Act covered only merchandise, this act covers the sale
of services and real estate as well, Finally, new sub-
stantive provisions are added relating to disclaimers
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of warranty and eancellation of home solieitation sales,
Scetion” 50-623 provides interpretative guidelines
and deseribes the general scope of the act,

Law Review and Bar Journal References:

Discussed in note on landlord-tenant implied war-
ranty of habitability, 22 K. L, R. 668, 682 (1674).

Cited in discussion of consumer protection in Tenth
Judicial District, William P. Coates, Jr,, 44 J. B. A K,
67, 71 (1975). R

Subsection (¢) discussed it note, “A New Kunsas
Approach to an Old Fraud,” on consumer protection,
Polly Kigdon Wilhardt, 14 W.L.J. 623, 637, 638

This nand following sections mentioned in comment,
“U, C. C—Limitations on Personal In{uw Damnges
for Breach of Warranty,” 14 W, L. J. 714 (1978).

50-624. Definitions. As used in this act:
(a) “Agricultural purpose” means a purpose,
related to the production, harvest, exhibition,
marketing, transportation, processing or manu-
facture of agricultural products by a natural
person who cultivates, plants, propagates or
nurtures the agricultural products.” “Agri-
cultural products” includes agricultural, horti-
cultural; vitieultural, and dairy products, live-
stock, wildlife, poultry, bees, forest products,
fish and shellfish, and any products thereof,
including processed and manufactured prod-
ucts, and any and all products raised or pro-
duced on farms and any processed or manu-
factured products thereof,

(b) “Consamer” means an individual who
seeks or acquires property or services for
personal, family, household, business or agri-
cultural purposes,

(¢) “Consumer transaction” means a sale,
lease, assignment or other disposition for
value of property or services within this state
(except insurance contracts and securities
regulated under federal or state law) to a con-
sumer or a solicitation by a supplier with re.
spect to any of these dispositions,

(d) “Final judgment” means a {‘udgment,
including any supporting opinion, that deter.
mines the rights of the parties and concernin
which appellate remedies have been exhaustec
or the time for appeal has expired.

(e) “Merchantable” means, in addition to
the qualities prescribed in K. S, A, 84-2-314,
in conformity in all material respects with ap-
Flicable state and federal statutes and regu-
atfions establishing standards of quality and
satety.

(f) “Person” means an individual, corpora-
tion, government, governmental subdivision or
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ageney, business trust, estate, trust, partner.
ship, association, cooperative or any other
leggal entity,

(g) “Property” includes real estate, goods,
and intangible personal property.

h) “Services” ineludes:
_ 1) Work, lubor and other personal ser.
vices;

(2) privileges with respeet to transporta-
tion, hotel, and restaurant accommodations,
education, entertainment, recreation, physical
culture, hospital accommodations, Ffunerals
and cemetery accommodations; and

(3) any other act performed for a con-
sumer by a supplier.

(i) “Supplier” means a manufacturer, dis.
tributor, dealer, seller, lessor, assignor, or other
person who, in the ordinary course of business,
solicits, engages in, or enforees consumer trans-
actions, whether or not he or she deals directly
with the consumer, [L. 1973, ¢h, 217, § 2; L.
1974, ch. 230, § 2; L. 1976, ch, 236, § 2; July 1.]

Subsection {a): ,

This definition of “agricultural products” i3 derjved
from the Agricultural” Marketing Act of 1946, 7
U. 8. C, section 1620, 'I‘housh the definition of “agri.
cultural products” is broad, the operative definition is
“agricultural purpose” and this is narrowed by the re.
quirement that the person dealing with the agricultusal
products be onoe who cultivates, plants, propagates
or nurtures the nagricultural products,  Agricu tural
transactions are genemll{ covered by this o, except
with respeet to home solicitation sales,

Subsection (b):

This definition of "consumer” Is intentionally broad,
It covers not only individuals who seck or aequira
goods, services or real estate for personnl famil{
or houschold puiposes, but also sole proprictors such
ny farmers and business people. The term s broader
3mn Ah? definition of “buyer” in the Buyer Protect«

on Act,

Subsection {¢):

Thig et covers sales, leases, ussiirnments and any
other disposition for value of tangible personal prop-
erly, real estate, sexvices, and intangible property,
The only requirament s that the transnetion fnvolve
a “consumier,” The only consumer transastions not
covered by this act are Insurance contracts and se«
curitfes. 'The_legislature felt that securities fraud
is adequately dealt with in the Kunsas Blue Sky Law

K S A, 17-1252 to 17-1275), and that insurance
raud fs ndec{untcly covered by K.S5. A, 40-2402 to
40-2411; dual regulation in these bwo areas was felt
to be undesirable,
Subsection (e): ,

This act V()BRI broadly defines “goods” as a term
of art to include real estate and intangible personal
property,



Subsection (f):

1, The home solicitatien sale provisions of article 3
single out for sPecml treatment $ales in which the
transaction 15 solicited face-to-face at a residence of
the buyer, An underlying consideration is the belief
that in a significant proportion of such sales the buyer
{s induced to sign a sales contract by high pressure
techniques, The act rccognizes that many buyers
in such cases may be unwilling parties to the trans.
action and gives to them a limited right to eancel
the sale. The right of cancellation applies only to
“home solicitation sales.”

2. The definition of “home solicitation sale” differ-
entintes between those types of transactions which
have been the subject of ﬁt\‘rticulnr abuse and those
which have not, Although high pressure salesman-
ship can be practiced anywhere, the underlying theory
of this act is that the sale in the home is particularly
susceptible to such methods, In order to fit the
definition, there must be personal solicitation at the
residence of the buyer. = Door-to-door seles made
by bank credit eard are included as “sales” even
though they might for some purposes be considered
“loans” by the credit card issuer. In certain cases,
real estate and insurance transactions may be included.

3, Business and agricultural salss are excluded,
although such transactions are covered by other pro-
vistons of this act, at lenst where the debtor is not
an grganization, Certain transactions not within the
gollcy of section 18, such as a sale initiated the

uyer, are excluded from the definition of “home
solicitation sale” although they may involve some

negotistion at the buyer's home, The $25 minimum
ﬁ{iure is included to exempt small-ticket transactious
where the trouble of complying was felt to outweigh
the protection given to the consurner,

Subsection (h):

This definition, as well as the definition of “war-
ranty” in subsection (m), is intended to expand the
warrarty obligations of a seller of merchandise, They
incorporate in large part the definitions and concepts
in the Uniform Commercial Code (UCC). The defi-
nition of “merchantable” now includes” compliance
with statutes designed to set standards for products
sold or furnished to consumers, This could fnclude
the safety provisions. for nutomobiles under the federal
law, standards of grading for meat and food stuffs,
useful life of products that are so dated, and the like.
On the other hand, it is recognized that what is
“merchantable” may not involve obligations in ex«
cess of those appropriate to the g i, e,, an antique
automobile is not rendered “unmerehantable” simply
because its useful life is substantinlly shorter than
that of a new car. In short, the definitions of “mer-
chantable” and “warranty” are limited by section 50-
839 (d) of this act,

Subsection ({):

The term “organization” would include corpora-
tions, trusts, estates émxlnerships, cooperatives and
associations. The definition is important in deter-
mining which buyers are protected by the act.

Subsection (f):

The term “person” is all-embracing to include both
natural persons and organizations,



Subsection (k):
The term “services” is broadly defined to include
work, labor, the granting of 1privﬂeges, and other

acts which do not directly involve the sale of goods,

real ustate or Intangibles,

Subsection {1}:

In addition to manufacturers, wholesslers, and
dealers, debt colleclion agencies and andvertising
ngencies fall within this definition, No direct con-
tact with the consumer 5 required. Section 50-835
should be consulted in order to ascertain the con-
duct by suppliers which is exempt from the act,

Revisor’s iiator

Kansas Comment, subsection (f) no Iongder appli-
eable, For home solicitation sales, see 50-640,
Law Roview and Bar Journal References:

Mentioned in “The New Kansas Consumer Lglg' -
lation,” Barkley Clark, 42 1. B, A, K, 147, 190 (1973).
iseussed in note on landlord-tenant fmplied war-
ranty of habitability, 22 K, L, R, 686, 682 (1974).
Discussed in note, “A New Kansas Approdch o an
d Frand,” consumer protection, Polly Higdon Wil.
hardt, 14 W, L, ], 623 (1075),

50-625. Waiver; agreement to forego
rights; settlement of claims, {a) Except as
otherwise provided in this act, a consumer may
not waive or agree to forego rights or benefits
under this act,

(b) A claim, whether or not disputed, by
or against a consumer may be settled for less
value than the amount claimed.

(¢) A settlement in which the consumer
waives or agrees to forego rights or benefits
under this act is invalid if the court finds the
settlement to have been unconscionable at the
time it was made. The competence of the
consumer, any deception or coercion practiced
upon the consumer, the nature and extent of
the legal advice received by the consumer,
and the value of the consideration are relevant
to the issue of unconscionability, [L, 1973, ch,
217, § 3; Jan, 1, 1974.]

KANSAS COMMENT, 1973

Unlike the UCC (K.S. A, 84-1-102 {3)), which
broadly permits varintion by agreement, this act starts
from the premise that a consumer may not in general
waivo or agree to forego rights or benefits under it.
Compare K.S§. A, 84-9-501 (3), Waiver or other
varjation is specifically provided for in some sections,
such us section 50-640 (a) (5) relating to home so-
licitation transactions in an emergency; in the absence
of sych a provision, however, waiver or agreement
to forego must be part of a settlement, and settlements
are subject to review as provided in this section.

50-626. Deceptive acts and practices,
(a¢) No supplier shall engage in any deceptive:

5



act or practice in connection with a consumer
transaction,

(b) Deceptive acts and practices include,
but are not limited to, the following, each of
which is hereby declared to be a violation of
this act:

(1) Representations made knowingly or
with reason to know that:

(A) Property or services have sponsorship,
approval, accessories, characteristics, ingre-
dients, uses, benefits or quantities that they do
not have;

(B) the suplier has a sponsorship, approval
status, affiliation or connection that he or she
does not have;

(C) property is original or new, if such
property has been deteriorated, altered, recon-
ditioned, repossessed or is second-hand or
otherwise used to an extent that is materially
different from the representation;

(D) property or services are of particular
standard quality, grade, style or model, if they
are of another which differs materially from
the representation; or

(E) the consumer will receive a rebate, dis-
count or other benefit as an inducement for
entering into a consumer transaction in re-
turn for giving the supplier the names of pro-
spective consumers or otherwise helping the
supplier to enter into other consumer trans-
actions, if receipt of benefit is contingent on
an event occurring after the consumer enters
into the transaction;

(2) the intentional use, in any oral or
written representation, of exaggeration, in-
nuendo or ambiguity as to a material fact;

(8) the intentional failure to state a ma-
terial fnct or the intentional concealment, sup-
pression or omission of a material fact, whether
or not any person has in fact been mislead;

(4) disparaging the property, services or
business of another by making, knowingly or
with reason to know, false or misleading rep-
resentations of material facts;

(5) offering property or services without
intent to sell them;

(8) offering property or services without
intent to supply reasonable, expectable public
demand, unless the offer discloses the limita-
tion;

(7) making false or misleading representa-
tions, knowingly or with reason to know, of
fact concerning the reason for, existence of or
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amounts of price reductions, or the price in
comparison to prices of competitors or onc’s
own price at a past or future time;

(85 falsely “stating, knowlngly or with
reason to know, that a consumer transaction
ixiwolvcs vonsumer tights, remedies or obliga-

ons;

{9) fulsely stating, knowingly or with
reason to know, that services, replacements or
repairs are needed;

(10) falsely stating, knowingly or with
reason to know, the reasons for offering or
sapplying property or services at sale or dis-
count prices, [L, 1973, ch, 217, § 4; L. 1076,
ch. 236, § 3; July 1,]

KANSAS COMMENT, 1973

1. Subsection (a) gonerally prohibits any deceps
tive praetice in o consumer transaction, It Is modeled
akter sectfon 5 of the IFederal Trade Commission Act
and the old Xansas Buyer Protection Acet, The aets
andd practices listed in subsection. (D) ore treated as
pet se deceptlve, and are merely llustrative of the
nets and practices which violate the act as set forth
in the broadly worded subseetion (¢), 'The old Buyer
Protection Agt contained no lst of per se deceptive
practices, but relied on general Ianguage.

2, Subsectlon (b) (1) %A‘) forbids such conduct
ns misrepresenting the durability or components of a
praduct, or the efilency of n service,

Subsection %b) {1) (B) would, far example, pre-
clude a seller from holding himself out as an autho.
rized dealer, or having received o favorable rating
from an organizaton like Undenwriters' Laboratories,
when such was not the cose,

Subsecetion (b) sl) (C) forbids such conduct
as misrepresenting that returned goods which were
used by the original purchaser are unused, On the
other hand, repossessed goods ~which were never used
by the consumer might be represented ag new,

Subsection (4) (1) (D) forbids such conduet as
misrepresenting that o superseded style or model s
the Iatest stylo or model of a product, or that a par
ticular rlxrodnct. serviee, or intangible 43 the equivalent
of another product, service, or intangtble; misrepre-
senting that a two-ply tire Is the equivalent of o
four-ply tire would be an example,

Subscction (b) (1) (E) forbids referral commise
slon arrangements in which n consumer is to recelve
future commissions basedd upon events which cceur
alter the time at which he enters into a related con.
sumer transaction, The old Buyer Protectlon Act
outlawed only those referral sales invelving a eash
price in excess of $50; there is no dolinr minimum
under this subsection, Since this subsection includes
cash referral sales ns well as eredit transactions, its
seope Is somewhat broader than the puarallel provision
:ilnsgg)u Kangas Consumer Credit Cele (K. 8. A, 162

Subseetion (b) (2) is intended to cover thoso
cases where the supplier goes beyond innocent “puff
ing” expected by tho consumer,

Subisection (b) (3) mokes it clear that the aet
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covers not, only almative misrepresentation, but
omissions of act &8 well,

Subsection (b)Y (4) is almed at unfaie trade ptac-
tices llowing from compotition nmong supplicrs,

Subsections (b}1 {5) and (G) outlaw “bait and
switeh solling” * This is a practice by which o sup«
Blier secks 1o attract customers through advertising

argaing which he does not intendd to sell in more
than nominal umounts,  In order to Induce acquisition
of unadvertised ftems on which there is a greater
marksup, acquisition of the “balt” is discournged
through various artifices, including disparagement and
exhaustion of an undiselosed miniseule stock, A sup-
plier who is willing to sell oll of the advertised {tems
that he has in stock can avold violatsug thiy subsecs
tion by disclosing that he has only “limited cuantis
tics” available, However, in the atwetice of such a
willin?ness and disclosure, the exdtence of » viclntion
should be determined on the bosis o€ such ob{@ctiva
factors ns the representations maetde, wnd, 1 viey of
reasonably expectable Epublic demaand, the s .asnables
ness of the quantity of the advertised gads, servitas,
or Intangibles available, ; "

Subsection (b) (7) parallels the ¥FPD Peceptive
Pricing Guides whiclh prseribe former prico coms
parisons (former price must be actual, bena fide
Pr[cc at which article was offered on o segular basis
or o reasonably substantial perivd of thes in the ree
cent, regular course of business), computitor price
comparisons {advertised higher price must be price
at which substantial sales are being made by other
sellers fn the same trade area), and comparable value
compatrisons (other merchandise must be of essentially
similar quality and obtainable in the area), iHow-
ever, general pricing elalms or deseriptions, such as
“good prices,” are not proscribed,

Subseetion (b) (8) proseribes statements such as
one_asserting that an installment contract must be
paid in full irrespective of o defense, or that a sup-
plier ean garnish exempt wages,

Subsection (b) (9) forbids such conduct as mis-
representing that a television picture tube must be
replaced or that a roof needs rapair,

Subsection (b) (10) forbids conduct such as rep-
resentations that a sale is for "seasonal elearanecs” or
tt}? faeflitate “going out of business,” when such is not

e case,

Law Review and Bar Journal References:

Section discussed in “The New Kansas Consumer
Legislation,” Barkley Clark, 42 J. B, A K, 147, 152,
189 (1973).

Cited in discussion of consumer protection in Tenth
Judiclal District, William P, Coates, Jr,, 44 J.B. A K.
67, 71 (1975),

Subsections (@) and 11)) cited in note, “A New
Kansas Approach to an Old Fraud,” consumer protec-
tion, Polly Higdon Wilhardt, 14 W, L. J. 623 (1975).

50-627. Unconscionable acts and prac-
tices, (2) No supplier shall engage in any
unconscionable act or practice in connection
with a consumer transaction. An unconscion«
able aet or practice violates this act whether
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it occeurs before, during or after the transe
action,

(b) The unconscionability of an aet or
practice is n question for the court, In de-
termining whether an act or practice is un-
consclonable, the court shall consider efreurns
stances of which the supplier knew or had
reason to know, such as, ]bnt not limited to
the following:

(1) That said supplier took advantage of
the inability of the consumer reasonably to

rotect his or her interests beeause of his or
wer physical infirmity, fgnorance, illiteracy,
inability to understand the language of an
agreement or similar factor; ‘

(2) that when the consumer transaction
was entered into, the Pricc grossly exceeded
the price at v hich similar property or services
were readily obtainable in similar transactions
by like consumers;

(3) that when the consamer transaction
was entered fnto, the consumer was unable to
receive o material benefit from the subject of
the transaction;

(4) that when the consumer transaction
was entered into, there was no reasonable
probability of payment of the obligation in
full by the consumer;

(5) that the transaction he or she induced
the consumer to enter into was excessively
onesided in favor of the supplier; and

(6) that he or she made a misleading state-
ment of opinion on which the consumer was
likely to rely to his or her deteiment, [L. 1973,
ch. 217, §5; L. 1976, ch. 236, §4; July L]

KANSAS COMMERNT, 1073

1. Section 50-027 forbids unconsclonable adver-
tising tcchnk‘ucs unconscionable contraet terms, and
unconscionable debt collection practices.  As under
the UCC (K. S. A, 84-2-302), unconscionability typ-
ically involves conduct by which a supplier zecks to
induee or to require n consumer to assume risks which
materinlly exceed the benefits to him of a relited
consumer transaction. It involves over-reaching, not
necessarily deception, The old Buyer Protection Act
had no such provision, “Knowledge or reason to
know" often will bo established by a supplier’s course
of conduct,

2. Subsection Sb) (1) includes such conduct as
selling an English-Janguage encyclopedia set for per-
sonal use to a Spanish-American bachelor laborer who
does not read Dnglish, or using legal verbiage in a
manner which cannot be readily comprehended by
KI‘J iol\ivilneome consumer who both reads and speaks
Snglish,

Subsection (b) (2) includes such conduct as a
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homeo solleftation sale of a sot of cookware to a house.
wife Tor 8375 In an area where a set of comparable
gixggty ils readily availablo to such a housewile for
: or 1088,

Subsection (b) (3) tneludes such conduet ng the
sale of two expensive vacuum cleanets to two poor
families whom the salesnan knows, or has reason
to know, share the samo apartment and the same rug,

Subscetion (b) (4) Includes such concuct as the
sale of goads, services, or intmwﬁblcs to o low-Income
consumier whom the salesman knows, or hns roason
to know, does not have sufficient income to make the
stipulated payments,

Subscction (D) (5) includes such conduct as ro-
quiring a consumer to sign a one.sided adhesion cone
tract which s loaded too heavily in favor of the sup-
plier, oven though some or all of the contract terms
are lawful in and of themselves,

Subscetion (bz (6) applies to misleading subjees
tive expressions of opinfon on which n supplier should
reasonably expect a consumer to rely to his detriment,
Por example, a violation of this subscetion would
ocecur if n pmsi)ecuvc .purchaser asked a supplier
what the useful life of a paint job was and the su{'v-
{)lier, with reason to know that repuinting would
o neecessury within two years, responded, “in my
opinfon the paint will wear Jike fron,”  Overt factual
misstatements expressed in forni of opinion are dealt
with by 50.6268’s proseription of deceptive consumer
sales practices,  For example, a violation of 50.620
would occur if u prospective purchaser asked n sup-
plier what the useful life of o two-year paint job was
and the supplier responded, “in my opinfon repainting
will not be necessary for fivo years,”

Law Review nnd Bor Journal Referencest

Section discussed in “The New Kansas Consumer
Legislation,” Barkley Clark, 42 J. B. A, K, 147, 152,
189 (1973),

Cited In diseussion of consumer protection in Tenth
{3"}("%“[( Df;}%ﬁ)&, Willlam P, Coates, Jn, 44 J. B. A K,

*Subsections (a) and (b) mentioned in “A New
o B S At L i ymes prolecs
628' (1075), b W R 559, BEL

50-628. Dutics of the attorney general,
(a) The attorney general shall:

(1) Enforce this act throughout *he state;

(2) cooperate with state and local officials,
officials of other states and offictals of the fed-
eral government in the administration of com-
parable statutes;

(3) mail information concerning final judg-
ments to persons who request it, for which the
attorney general may charge a reasonable fee
to eover the expense;

(4) receive and act on complaints;

(5) maintain a publie file of:

(A) Final judgments rendered under this
act that have been either reported cffiefally
or made available for public dissemination
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under K. 8, A, 50-630 (a) (3); and

(B3) consent judgments; and

{8) report annually on or before {unuury 1
o the governor and iegislnture on the operas
tions of his or her office and on the acts or
practices occurring in this state that violate
this act,

(b) The attorney general’s report shall in
clude a statement of the investigatory and
enforeement procedures and polic2s of the
attorney general's office, of the number of
investigations and enforcement proceedings
instituted and of thelr disposition, and of the
other activities of the office and of other poer-
sons to earry out the purposes of this act.
{L. 1078, ch. 217, §6; Jan, 1, 1974.]

KANSAS COMMENT, 1078

This section emphasizes that the atmmei.' gonesal's
informational dulles are as hoportant as his enforce.
ment dutfes, There were wo comparable provisious
fn the old Buyer Protection Act.

Law Review ond Bor Journal Referonves

Powers of attorney Fenex.\l mentioned n giseus
slon of new consumer »g{islntmn In Konsas, Barkley
Ctﬂrk; 42 Jc n» AD K( 147. 80 (197"’.’).

Gited In distussion of consumor proveetion iy Fonth
Tudiclal Distrigt, Willinm P, Coates, Jr, 44 J B, A X
07, 103 (1975).

50-629. General powers of the attorney
general, The attorney general may conduct
resenrch, hold publie hearings, make inguiries
and publish studies relating to consumer sales
acts or practices. [L. 1973, ch. 217, § 75 Jan,
1, 1974.}

KANSAS COMMENT, 1978

This section HHustrates the consumer edueation
techniques which may be employed by the attorney
genetal,

Low Review and Bar Joumal Referencess

Powers of attorney ﬁzeneml mentioned n discusston
of new consumer legislation in Konsas, Darkley Clark
42 1. B. ALK, 147, 180 (1973),

50-630. Rule-making requirements, (a)
The attorney general may: ,

(1) Adopt as n rule o description of the
organization of his or her office stating the
general course and method of operation of the
office and methods whereby the public may
obtain information or make submissiens or
requests;

{2) adopt rules of practice setting forth the
nature and requirements of all formal and
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informal procedures available, including a de-
seription of the forms and instructions used
by the attorney general or his or her office; and

(3) make available for public inspection all
rules, written statements of policy, and inter-
pretations formulated, adopted or used by the
attorney general in discharging functions,

(b) Rules and regulations adopted by the
attorney general pursuant to this section shall
be governed by the provisions of article 4 of
chapter 77 of the Kansas Statutes Annotated.
[L. 1973, ch. 217, § 8; Jan, 1, 1974,]

KANSAS COMMENT, 1973

This section provides for procedural rule-making
by the attorney general with respect to internal opera-
tions of his office, Such regulations are to be gov-
erned by the general statute dealing with rules and
regulations promulgated by the state agencies, There
were no comparable provisions in the old Buyer Pro-
teetion Act.  Under this act, the attormey general has
no substantive rule-making power,

Law Review and Bar Journal References:

Powers of attorney general mentioned in discussion
of new consumer legislation in Kansas, Barkley Clark,
42 1. B AVKL 147, 189 (1973).

Mentigned in note, “A New Kansas Approach to
an Old Fraud,” consumer protection, Polly Higdon
Wilhardt, 14 W, L. J, 623, 634 (1975).

50-631. Investigatory powers of the at-
torney general. (a) If, by the attorney gen-
eral's own incuiries or as a result of com-
plaints, the attorney general has reason to
believe that a person has engaged in, is en-
gaging in or is about to engage in an act or
practice that violates this act, the attorney
general may administer oaths and affirmations,
subpoena witnesses or matter and collect evi-
dence.

(b) If matter that the attorney general
subpoenas is located outside this state, the
person subpoenaed may either make it avail-
able to the attorney general at a convenient
location within the state or pay the reasonable
and necessary expenses for the attorney gen-
eral or his or her representative to examine
the matter at the place where it is located.
The attorney general may designate repre-
sentatives, including officials of the state in
which the matter is located, to inspect the
matter on his or her behalf, and the attorney
general may respond to similar requests from
officials of other states.

(¢) Service by the attorney general of any
notice requiring a person to file a statement or

12



report, or of a subpoena upon any person,
shall be made personally within this state, but
it such camot {w obtained, substituted service
therefor may he made in the following man-
ner:

(1) Parsonal service thereof without this
state; or

(2) the mailing thereof by certified madl to
the last known place of business, residence or
abode within or without this state of such
person for whom the same is intended; or

(3) in the manner provided in the code of
civil procedure as if a petition had been filed;
or

(4) such service s the distriet court may
direct in lien of personal service within this
state,

(d) The attorney general may request that
an individual who refuses to comply with a
subpoena, on the ground that testimony or
matter may incriminate the individual, be
ordered by the court to provide the testimony
or matter, Iixcept in a prosecution for perjury,
an individual who complies with a court order
to provide testimony or matter after assertin
a privilege against self~incrimination to which
the individual is entitled by law, may not be
subjected to a eriminal proceeding or to a
civil penalty to the transaction concerning
which the individual is required to testify or
produce relevant matter, This subsection does
not apply to civil sanctions imposed under
K. € A, 50-834 (a) (2).

(e} If any person willfully fails or refuses
to file any statement or report required hy
this act, or obey any subpoena issued by the
attorney general, the attorney general may,
after notice, apply to the district court and,
after a hearing thereon, the district court may
issue an order:

(1) Granting injunctive relief restraining
the sale or advertisment of any merchandise
by such persons; or

(2) vacating, annulling or suspending the
corporate charter of a corporation created by
or under the laws of this state or revoking or
suspending the certificate of aunthority to do
business is this state of a foreign corporation
or revoking or suspending any other licenses,
permits or certificates issued pursuant to law
to such person which are used to further the
allegedly unlawful practice; or

(3) granting such other relief as may be
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required, until the person files the statement
or report, or obeys the subpoena, [L., 1973, ch,
217,§ 9; Jan. 1, 1974,]

KANSAS COMMENT, 1973

This section sets forth the investigatory powers
of the attorney general in enforeing this act, These
provisions derfve in part from powers given to the
attorney general in the old Buyer Protection Act
(former K.S.A. 50-604 to 50-611), although the
investigatory powers in this act are broader.

Law Review and Bar Journal References:

Powers of attorney general mentioned in discussion
of new consumer lexwislation in Kansas, Barkley Clark,
42 1. B, A\ K, 147, 189 (1973).

Gited in discussion of consumer protection in Tenth
Judieinl District, Willlam P. Coates, Jr, 44 J.B. A\ K.
67, 73, 104 (1975),

Subsection (a) mentioned in note, “A New Kansas
Approach to an Old Fraud,” consumer protection,
Polly Higdon Wilhardt, 14 W, L. ], 623, 634 (1975).

50-632, Remedies of the attorney gen-
eral, (a) The attorney general may bring an
action:

(1) To obtain a declaratory judgment that
an act or practice violates this act;

§2) to enjoin, or to obtain a restraining
order against a supplier who has violated, is
violating, or is otherwise likely to violate this
acty or

(8) to recover actual damages on behalf of
cox(\]sumers by reason of violations of this act;
an

(4) to recover reasonable expenses and in-
vestigation fees,

(b) In lieu of instigating or continuing an
action or proceeding, the attorney general
may accept a consent judgment with respect
to any act or practice declared to be a viola-
tion of this act, Such a consent judgment shall
provide for the discontinuance by the person
entering the same of any act or practice de-
clared to be a violation of this act, and it ma
include a stipulation for the payment by suc?;
person of reasonable expenses and investiga-
tion fees incurred by the attorney general,
The consent judgment also may include a
stipulation for restitution to be made by such
person to consumers of money, property or
other things received from such consumers
in connection with a violation of this act and
also may include a stipulation for specific
performance. Any consent judgment entered
into pursuant to this section shall not be
deemed to admit the violation, unless it does
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so by its terms. Before any cousent judgment
entered into pursuant to this seetion shall be
effective, it must be approved by the district
court and an entry made thereof in the manner
required for making an entry of judgment.
Onee sueh approval is reecived, any breach
of the conditions of such consent judgment
shall be treated as a violation of a court order,
and shall be subject to all the penalties pro-
vided by law therefor,

(¢) In any action brought by the attorney
general, the court may without requiring bond
of the attorney general: )

(1) Make such orders or judgments as may
be necessary to prevent the use or emmployment
by a person of any practices declared to be a
violation of this act;

(2) make such orders or judgments as may

be necessary to compensate any person for
damages sustained;

{3) make such orders or judgments as may
be necessary to carry out a transaction in ac-
cordance with consumers’ reasonable expece a-
tions;

(4) appoint a master or receiver or order
sequestration of assets whenever it shall ap-
pear that the defendant threatens or is about
to remove, conceal or dispose of property to
the damage of persons to whom restoration
would be made under this subseetion and
assess the expenses of a master or receiver
against the defendant;

(5) revoke any license or cortificate autho-
rizing that person to engage in business in thig
state;

(6) enjoin any person from engaging in
business in this state; or

(7) grant other appropriate velief, [L. 1973,
ch, 217, § 10; Jan, 1, 1974.)

KANSAS COMMENT, 1978

1, Subsectfon {a) authorizes the attorney s(glenem]
to obtain declaratory and injunctive relief in addition
to the recovery of netual damages on behalf of indi-
vidual consuniers. Recovery of nctual damages does
not fnclude a class nction; the latter is available,
however, to an aggrieved consumer as a private rem-
edy in certain limited cases under K. 8. A, 1975 Supp,
50-634 (d). In those actions which are proper for the
attorney general, he may recover reasonable expenses
and Investigation fees,

2, Subsection {b) nuthorizes the attorney general
to terminate investigative and enforcement proceed-
ings upon acceptance of n consent judgment, which
does not in itself constitute an admission of any vio-
lation. 1f the temis of the judgment nre breached
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by the supplier, however, the breach will be treated
like any ut\wr violation of a court arder. Fees und
expenses, as well as provisions for resHtution, may
be included in n consent judgmoent uncler this sub-
seetion, ‘This provision {§ somewhat analogous to
the “assurance of discontinuance” established fn the
old Buyer Protection Act,

3. éubsoctlon {¢) provides for broad and flexible
cmedies available to the attorney general when he
recovers & judgment against violations of the act,
Law Review and Bar Journal References:

Powers of attorney {zcnoml mentioned in discussion
of new consumer legislation In Kansas, Barkley Clark,
42 ], B. A, K, 147, 189 (1973),
Discussed in note on landlordstenant implied war-
ranty of habitability, 22 K. L. R, 666, 683 (1974).
Cited in discussion of consumer protection in Tenth
Judiecial District, “l,g%l;‘ P, Coates, Jr, 44 [ B, A K.
[ s ) N

Subsection (@) discussed in note, A New Kansas

Approach to an Old Fraud,” on consumer protection,
l’ol\y Higdon Wilhardt, 14 W, L. ], 623, 637 (1975},

Discussed in comment, “U, G, G—Limitations on
Personal Injury Damages for Breach of Warranty,”
14 W, L, J. 714 (1975).

50-633. Coordination with other super-
vision, («) If the attorney general reeeives a
complaint or other information relating to
noncomplianee with this act by a supplier who
is subject to other supervision in this state, the
altorney general shall inform the official or
agency having that supervision, The attorney
general may request information about sup-
pliers from the olmciul or agency.

(b) The attorney general and any other
official or agency in this state having super-
visory authority over a supplier shall consult
and assist cach other in maintaining compli-
ance with this act, Within the scope of their
authority, they may jointly or separately make
investigations, prosecute suits and take other
official action tfwy consider appropriate.

(¢) The county attorney or c{istn‘ct attorney
may investigate, institute and commence ac-
tions under this act in the same manner as
provided for the attorney general. It shall be
the duty of the county attorney or district
attorney to lend to the attorney general such
assistance as the attorney general may request
in the investigation, commencement and pros-
ecution of actions in the district court of hix or
her county pursuant to this act, or the county
attorney or distriet attorney may institute and
prosecute actions hereunder in the same man-
ner as provided for the attorney general,
[L. 1973, ch. 217, § 11; Jan, 1, 1974.5
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KANSAS COMMENT, 1973

This section coordinates the attorney general’s
powers with other administrative supetvision of sup-
pliers, ay well as with local prosecuting authorities.
The duties of prosecuting attorneys are carried for-
ward from the old Buyer Protection Act (former
K. S. A, 50-61), with the exeeption of any need to
file a final veport upon disposition of a case,

Law Review and Bar Journnl References:

Powers of attorney general mentioned in diseussion
of new consumer leglslation in Kansas, Barkley Clark,
42 1.8, A, K, 147, 189 (1073),

Cited In discussion of consumer protection in Tenth
Iucicfal Distriet, Willlam P, Coutes, Jr, 44 J. B, A, K,
67, 69 (1075). ,

Mentioned in *A New Kansas Approach to an Old
Fraud,” consumer protection, Polly Higdon Wilkardt,
L4 WL L 623, 624 (1975),

50-634, Private remedies, (a? Whether
a consumer seeks or is entitled to damages or
otherwise has an adequate remedy at law or
in equity, a eonsumer aggrieved by an alleged
violation of this act may bring an action to:

(1) Obkin a declaratory iuﬁgment that an
act or practice violates this act; or

(2) enjuin or obtain a restraining order
against a supplier who has violated, is violat-
ingoris likv}y to violate this act.

(D) A consumer who is aggrieved by a vi-
olation of this act may recover, but not in a

class action, actual damages or a civil pennlff'
as provided in K, S. A, 50-636 (a), and amend-
ments thereto, whichever is greater,

(¢) Whether a consumer seeks or is entitled
to recover damages or has an adequate rem-
edy at law, a consumer may bring a class
action for declaratory judgment, an injunction
and appropriate ancillary relief, except dam-
ages, against an act or practice that violates
this act,

(dd) A consumer who suffers loss as a result
of a violation of this act may bring a class
action for the actual damages caused ty an act
or practice:

(1) Violating any of the acts or practices
specifically proseribed in K. S, A, 50-626, 50-
627 and 50.640, and amendments thereto, or

(2) declared to violate K.S. A, 50-626 or
50-627, and amendments thereto, by a final
judgment of any distriet court or the supreme
court of this state that was either oflicially
reported or made available for public dissem-
ination under K. S. A, 50-630 (a) (8) by the
attorney general ten (10) days before the
consumer transactions on which the action
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is based, or

(3) with respect to a supplier who agreed
to it, was prohibited specifically by the terms
of a consent judgment which became final
before the consumer transactions on which
the action is based.

(e) Except for services performed by the
attorney general, the court may award to the
prevailing party a reasonable attorney’s fee
limited to the work reasonably performed if:

(1) The consumer complaining of the act
or practice that violates this act has brought
or maintained an action he or she knew to be
groundless and the prevailing party is the
supplier; or a supplier has committed an act
or practice that violates this act and the pre-
vailing party is the consumer; and

(2) an action under this section has been
terminated by a judgment, or settled.

(f) Except for consent judgments, a final
judgment in favor of the attorney general
under K. S. A, 50-632 is admissible as prima
facie evidence of the facts on which it is
based in later proceedings under this section
against the same person or a person in privity
with him or her. [L, 1973, ch. 217, §12; L.
1974, ch. 230, §8; L. 1976, ch, 236, §5;
July 1.]

KANSAS COMMENT, 1973

1. Subsection (a) permits a consumer to obtain
appropriate declaratory and injunctive relief regard-

less of whether he recovers or has standing to re-
cover damages, The Buyer Protection Act contained
no private remedies at all,

2, Under subsection (b), an aggrieved consumer
may recover the greater of lis actual damages or
the civil penalties as set forth in scetion 50-636 (a);
section 50-636 (a) gives the court diseretion to award
up to $2,000 for each violation of the act, There
s no minimum civil Pcnnlty, as is the case under
certain provisions of the Kansas Uniform Consumer
Credit Code (K, 8. A, 163-5-201),

3, Under subsection (¢), an aggrieved consumer
may bring a private class action for declaratory and
injunctive relief. ‘The term “appropriate ancillary
relief” would, for example, include an action for re-
seission of contracts entered Into by the class, No
class actions for damages are allowed under this sub-
section,

4. The only class actions for damages available
under the act are provided for in subsection (d).
Such a private class action, if based on the statute,
must be based on violation of a specific proscription
found in sections 50-626, 50-627, 50-839 and 50-640.
The purpose for this provision is to limit lability to
violations of which the supplier can clearly be ap-
prised in advance. Actions declared by a” court at
a later time to be violative of the act are not sub-
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jeet to a retronctive class netion remedy, ‘Those
violntions subject to class netion include the deceptive
acts and practices set forth in 50-628 (b), the acts or
ractices made fpcr s¢ unconseionable under 50-027
b), violhtion of the warranty diselaimer prohibition
in 50-639, and violations of the home solicitation sale
provisions under 50-840, Conversely, a  practice
whicl for the frst time was held to be deceptive
under 50-626 (o), or unconscionable under 50-627
ﬁ“\’iu‘t‘?"m not be subject to retronctive class action
abllity.

Class neton linbility may slso attach prospectively
to any violation of 50-626 or 50.627 us determined
by the final judgment of a Kansas disteiet court or
the Kansas Supreme Court, so long as the su%p]ter
is on constructive notice of the deeision by its being
reported or its belng prevmusl{ filed in the attorney
general's offfice under 50-627 (a) (8) (A) and 50~
630 (¢) (3), In addition, violation of the terms of
a consent_judgment by a supplier who was a party
to the judgment triggers class action Hubility under
subsection {d) (3).

5. Under subsection (), the cowrt may award
a reasonable attorney's fee to certain prevailing pars
ties In litigation under 50-634, This provision should
be compared with 50-632 (a) {4}, where the attorney
general in o public enforcement aetion is authorfzed
to recover reasonnble expenses and investigation fees,
Under this subsection, if n_ consumer has brought
or maintained an action which he knew to be ground-
less, n reasonable attorney'’s fee can be awarded by
the court to o supplier,” On the other hand, if a
supplier Is found to have violated the act through
jadgment or final settlement, the court may award
a reasonable attorney’s fee to the consumer,

8. Subsection {f) is comparable to 15 U.S A,
§16 (a), which makes final judgments {n govern~
ment antitrust proceedings ndmissible fn subsequent
actions by private partfes, The subsection is_not fn-
tended to forestall the application of principles of
collaternd estoppel which })rcclude  suppher from
relitigating the facts established in an action by the
attorney general,

Law Review and Bor Jowrnal References:

Diseussed in “The New Kansas Consumer Legis<
l(altg%.” Barkley Clark, 42 J.B. A K, 147, 189, 190

Discussed in note on landlord-tenant implied war-
mng' of habitability, 22 K. L. R. 666, 683 (1974).
ited in note, “A New Kansas Approach to an Old
Frawd,” congumer protection, Pollf' Higdon Withardt,
14 W, L.}, 623, 432, 633, 636 { 975;".
Subsection ( b) clted n comment, “U,C. G
Limitations on Personal Iq}ury Damages for Breach
of Warranty,” 14 W, L. J. 714 (1978),

50-635. Application of 50.626 to 50-638.
(a) 'this article [°] does not apply to:

(1) A publisher, broadeaster, printer or
other person engaged in the dissemination of
information or the reproduction of printed or
pictorial matter s¢ far as the information or
matter has been disseminated or reproduced
on behalf of others without actual knowledge
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that it violated this article; or

(2) claim for personal injury or death or
claim for damage to property other than the
property that is the subject of the consumer
transaction,

(b) A person alleged to have violated this
act has the burden of showing the applicabil-
ity of this scction, [X. 1973, ch, 217, § 13;
Jan, 1, 1974.]

° “This article,” apparent reference to 50-626 to

- +

KANSAS COMMENT, 1973

Subsection (a) (1) exempts from this act dissemi.
nators of Information unless they commit a violation
of this act on behalf of others with actual knowledge
that they are violating the act or unlegs they commit
a violation on their own behalfy this basieally tracks
with the old Buyer Protection Act (former K. S, A,
50-602?. Bubsection (a) (2) has primary applieation
to product lability claims, and was not included in
the old Buyer Protection Act. To the extent that
joinder is appropriate, there {s no mtent to bar the
joinder of a product liability elaim with a related
claim for violation of this act,

Law Review and Bar Journal References:

Subsection (a), (2) diseussed in note, “A New
Kansas Approach to an Old TFraud,” on consumer
protection, Polly Higdon Wilhardt, 14 W. L.], 623,
637 (1975),

50-636. Civil penalties, ga) Except as
limited by K. S, A, 50-639, and amendments
thereto, the commission of any act or practice
declared to be a violation of this act shall
render the violator liable to the aggrieved
consumer for the payment of a eivil penalty,
recoverable in an individual action, including
an action brought by the attorney general or
county attorney or district attorney, in a sum
set by the court of not more than two thou-
sand dollars ($2,000) for each violation,

D) Any person who willfully violates the
terms of any injunction or court order issued
pursuant to this act shall forfeit and pay a
civil penalty of not more than ten thousand
dollars ($10,000) per violation, in addition
to other penalties that mu?r be imposed by
the court, as the court shall deem necessary
and proper, For the purposes of this section,
the distriet court issuing an injunction shall
retain jurisdiction, and in such cases, the at-
torney general, acting in the name of the state,
or the appropriate county attorney or district
nftorney may petition for recovery of civil pen-
nlties,
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(¢) In administering and pursuing actions
under this aet, the attorney general and the
county uttorm?' or district attorney arve autho-
rized to sue for and colleet reasonable ex-
penses and investigation fees ag determined by
the cowrt, Civil penalties or contempt pen-
alties sued for and recovered by the attorney
goneral shall be paid into the general fund of
the state, Givil penaltics and contempt pen-
alties sued for and recovered by the county
attorney or disteiet attorney shall be paid into
the general fund of the county where the pro-
ceedings were instigated, [T. 1073, eh, 217,
§ Ly L. 1974, chy 230, §4 1. 1976, ch. 236,
§ 6 July L]

KANSAS COMMENT, 1073

This seetion sets forth allowable civil penalties for
violations of the net,  Although no minimum clvil
penalty is provided for, the court retains diseretion
wnder subsection {a) to award up to $2,000 to an
aggrioved consumer in p nonsclass action, The purs
pose of thiy provision s to encourage enforcement of
the act by a consumer acting as his own “private at-
towney general,”  Under this section, however, publie
enforcement autherities may also recover the penals
ties on behalf of the state or county, There was no
sueh pravision under the old Buyer Protection Act.
Willful violations of in‘unctions or cotrt orders give
mse to much larger eivil penalties.  Any clvil penalty
recoveredt by the attomney general under subsections
{a) or (b) 1s to be pald into the general fund of the
state or the county, whichever is applicable,

Revisar's Note:
No change was made in section in 1074,

Law Review ad Bar Journal References:

Mentioned fn “The New Kunsas Consumer Legise
lation,” Barkley Glark, 42 1. B, A. K, 147, 101 (1973).

Mentioned fn discussion of consumer protection in
Tenth Judicial District, Willlam P. Coates, Jr., 44
1. B AK, 67, 104 (1975),

50-637. Powers of receiver; ellect of re-
ceivership, (@) When a receiver is appointed
by the court pursuant to this act, he or she
shall have the power to sue for, collect, re-
ceive and take iato his or her possession all
the property and chattels, rights and eredits,
moneys and_ effeets, lands and “tenements,
books, records, documents, papers, choses in
action, bills, notes and property of every de-
seription, including property with which such
property has been conumingled, if it cannot
be identified in kind beeause of such com-
mingling, and to sell, convey and assign the
same and hold and dispose of the proeceds
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thercof under the direction of the court, Any
person who has suffered damages as a result
of the use or employment of any practice
declared to be a violation of this act and
submits proof to the satisfaetion of the court
that he or she has in fact been damaged,
may participate in the distribution of the as-
sels.

(D) Subjeet to an order of the court tormi-
nating the business affairs of any person who
is the subject of receivership proceedings held
pursuant to this act, the provisions of this act
shall not bar any elaim by a consumer against
any person who has aequired any money or
property, real or personal, or anything of
value by means of any practice herein de-
clared to be a violation 0% this act. [T.. 1973,
ch, 217, §15; T.. 1976, ch, 236, §7; July L]

KANSAS COMMENT, 1973

This section provides for the mechanics of a re«
ceivership in connection with o court action for vio-
lation of the act, There was a comparable provision
in the old Buyer Yrotection Act (former K 8. A,
50-609),

50-638. Venue. Every action pursuant
to this act shall be brought in the district
court of any county in which there occurred
an act or practice declared to be a violation
of this act, or in which the defendant resides
or has his or her prineipal place of business,
If the defendant is a nonresident and has no
principal place of business within this state,
then the nonresident defendant can be sued
either in the district court of Shawnee county
or in the district court of any county in which
there oceurred an act or practice declared
to be a violation of this act, [L. 1973, ch.
217, § 16; Jan. 1, 1974.]

KANSAS COMMENT, 1973

This section on venue fs basfeally the same as that
found in the old Buyer Protection Act gformer K.S A
50-613), except that a nonresident detendant may he
sued not only In Shawnee county but also ia the dis-
trict court of any county where the violation oe-
curred, ‘This somewhat broader concept of venue is
consistent with the idea of delegating public enforce-
ment authority to loeal prosecuting officers in given
eases.

Law Review and Bar Journal References:

Cited in discussion of consumer protection in Tenth

Judieial Distriet, Willlam P, Coates, Jr., 44 J. B A K.
67, 72 (1975).
Diseussed in note, “A New Kansas Approach to an
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Old Fraud,” on consumer protection, Polly Higdon
Wilhardt, 14 W. 1. J. 623, 635 (1975).

50-639. Disclaimer or limitation of war-
ranties; linbilities; attorney fees, when; section
imn{)plicnble to seed for planting, (a) Not-
withstanding any other provisions of law,
with respect to property which is the subject
of or is intended to become the subject of a
c]oniqlumer transaction in this state, no supplier
shall;

S]) Exelude, modify or otherwise attempt
to limit the implied warranties of merchant-
ability and fitness for a particular purpose; or

(2) exclude, modify or attempt to limit
any remedy provided by law, including the
measure of damages available, for a breach of
implied warranty of merchantability and fit
ness for a partienlar purpose.

(b) Notwithstanding any provision of law,
no action for breach of warranty with respect
to property subject to a consumer transaction
shall fail because of 4 lack of privity between
the elaimant and the party against whom the
claim is made. An action against any person
for breach of warranty with respect to property
subject to a consumer transaction shall not of
itself constitute a bar to the bringing of an
action against another person,

(¢) A supplier may limit his or her implied
warranty of merchantability and fitness for a
partieul purpose with respeet to a defect or
defeets in the property only if the supplier
establishes that the consumer had knowledge
of the defect or defects, which became the
basis of the bargain between the parties, In
neither case shall sueh limitation apply to
liability for personal Injury or property
damage,

() Nothing in this section shall be con-
strued to expand the implied warranty of
merchantability as defined in K. S, A, 84-2-314
to involve obligations in excess of those which
are appropriate to the property,

(e) A disclaimer or limitation in violation
of this section is void, If a consumer prevails
in an action based upon breach of warranty,
and the supplier has violated this section, the
court may, in addition to any actual damages
recovered, award reasonable attorney's fees
and a civil penalty under K. §. A, 50-636, and
amendments thereto, or both to be paid by the
sunplier who caused the improper disclaimer
to be written.

23



(£) The making of a limited ex, v s wars
anty is not in itself a violation of thiy s-vtion,

(&) 'This section does not apply to sced for
planting, [L. 1073, ¢h, 217, § 17; L. 1974, ch,
230, § 5; L 1076, ch, 236, § 8; July 1.]

KANSAS COMMENT, 1873

1, Under the UGG (K. 5. A, 84.2:310) a merchant
may Jn some cases diselaim the nplied waranty of
merchantability which normally attaches to the sale
of goods under Ko S, A S48 Ty be ellective,
such a diseltimer must he “conspicuous” (K. S, A,
84.1:201 (10)) and may not be unconsvienahle
(K. 5. A, 84-2-710?. Although there are wany Kans
suy cases giving elfect to witeranty disclannas  (see,
ety Allen . Brown, 181 K, 301, 310 P.2d 923
(1957) ), the Kansas Supreme Coutt has ovideneed
sympathy with consumers whose installment contracts
contain fnespeint discluimer provisions,  See Steele
o J. L Case Co,, 197 K. 554, 119 P, 2 003 (‘l')()'(i).
Untler subsection (a) (1), a supplier may disclaim
neither oxpress nor imphed warranbies.  “This does
not greatly change the law with respeet to the -
?lim‘ warranly of fithess for o padicalar purpose

K. 5. A, 84.2.315) or an express warranty (K. S, A,
81-2-313); a supplier may avoid these warranties
simply by not making them, but # he does make
them' he should abide by them. ¥ith respect to
the implicd warranty of " merchantability, however,
sales of a product “as 15" “with no warranty express
or implied,” or with an express warranty "in lieu
of ull other warrautios_express o implied,” are proes
cluded except ns provided in subsection (o).

2. Another provision often appeaning in boiler

late fornis is one which limits the remedy a consumer
ws for breach of an express warranty.  Subsection
(¢) (2) thihi(s any exclusion or modification of
the reinedies the consumer otherwise has at law.
Nothing, of cowrse, prohibits a supplier from giving
additional reniedies, such s replacement o repairs.
These, however, may uot displace the other remedies
found in the VCC &2 elsewhere,  Under the UCCG
(K. 8. A, 842719 (), limiting consequential dane
ages for personal in;’ury f« prima facie unconseionable,
subsection (a) (2) exteinds this conecept to remedy
Initations generally,

3. Subsection (h) eliminates sore and for all the
concepts of "vertical” and "horizontal privity. "Ver-
tieal privity” has in some states precluds 4 o warranty
suit by o consumer against a manufacturer or diss
tibutor with whom he had po diteet contractual
relationship in the purchase of a defeetive prodluet,
Sinece the Kansas Supreme Court has already elint
nated any such bareier by judicial dectsion (Chanddler
v, Anchor Serum Co., 198 K. 571, 426 P, 2d §2
(19067) ), this subsection does not substantially change
present Kansas law, “Horizontal privity” has in some
states preeluded a warranty suit against a seller by
xmg })lninkm other than the immediate purchases of
u defective Product: for example, bystanders who are
Injured by the product have been barred from n wars
ranty action because of the absence of any contractual
relationship. Under the Kansas vension of the UGC
{K. S, A, 84-2-318), n seller’s warranly extends "to
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any natwral person who muy renstnubly bo espected
10 use, consume, or be affected by the goods and who
is Injured in person by breach of the wirranty,”  This
broad Janguage has eliminated most “hortzontal prive
ity” barders to clalmants injured by defective prods
uets,  Subseetion () woulld earry the UCC approach
one step Turther to Include suits )rou;iht by bystand«
ors who suller praperty or cconomje loss ts o result
of a defective produet,” For example, under this sub-
seetion, the owner of a parked car which 13 damaged
by another parked exr whose lundbrake wos defective
tould sue the dealer, distributor or manufacturer withs
out the barrlor of “privity,”  Such o clabmant would
be o third party benefieiney of the tmplied warranty
of merchiantability which arose as n result of o prior
vonsimer side, ;

4, Subsectiony () and (d) establish realistic line
itations oh o suppher’s Hability for breach of warranty,
Under subseetion (e}, a snm?lier may diselain imes
plied warranties {except with respeet to Persmml
injury or propetty dmungve{ it he can establish that
the comsumer hatt actual knowledge of o defeetive
condition which became the basls of the bargain,
This provision is intended to cover sales of “marked
down” or “igrogular” goods which wre sold “as is*
and where the consumer is avware of the defective
condition; diselaimers in such sales will of course
ofteny ho rellected In lower prices,  Subseetion ()
makes it clear that the mt}w}n of tmplied wareanty
is a velative one: A 149 Ford is not unmechantable
simply lzvc;uqo it requires tore maintenharce than
a new car, Similaely, this section 1§ not Intended o
ftself o give rise W inplicd waeranties which otlier
wise may not evist under the faw nt the present time,
et an implicd warranty in the sale of real estate,

5 In mte?smting this scction on warranty dise
claimers, coreful attention should be gven to the
velited definitions of "morchantable” and “warranty”
under section 50624,

Law Review and Bar Journal Referencess
Discussed In “The New Kansas Consumer Legiss
](nfsi)%') Barkley Clark, 42 J, B, ALK, 147, 191, 192
Discussed in note on landlordstenant hnplied wars
ranty of habitubility, 22 K, L, R, 666, 6582 (1974).
Cited i diseussion of consumer proteetion in Tenth
Judiefal District, Williom P. Coates, Jr, 44 L B ALK,
67, 71, 72 (1975).
Cited in comment, U, €, C=Limitations on Per.
sonal Injury D.mmsxes for Breach of Wuarranty,” 14
W.L. J 71 (1975),

CASE ANNOTATIONS

1. Referred to; action to recover on implied ware
ranty; ullap]{mtfon of commercial code; contraet up-
held,  Christopher and Son v, Kansas Paint and Color
(20.. 215 K. 185, 195, 215 P.2d 709. Modilied 215
K. 510, 511, 525 P, 2d 620.

50+G40. Door to door snles; cancellation;
required diselosures; notice of eancellations
definitions, (@) Consumer’s right to cancel.
Except as provided in subsection (¢) (1)
{C), iIn addiion to any right otherwise to
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revoke, a consumer has the right to cancel a
door-to-dnor sale made within this state until
midnight of the third business day after the
day on which the consumer signs an agree-
ment or offer tv purchase which includes the
disclosures required by this section,

(b} Required disclostires. Tn connection
with any doos-todoor sale made within this
state, it constitutes an wunfair and deceptive
act or practice within the meaning of K. S, A,
50-626, and amendments thereto, for any
seller to:

(1) Tail to furnish the buyer with a fully
completed receipt or copy of any contract
pertaining to such sale at the time of its exe-
cution, which is in the same language, Span-
ish, for example, as that principally used in
the oval sales presentation and which shows
the date of the transaction and contains the
name and address of the seller, and in imme-
diate proximity to the space reserved in the
contract for the signature of the buyer or on
the front page of the receipt if a contract is
not used and in boldface type of a minimum
size of 10 points, a statement in substantially
the following form:

“YOU THE BUYER, MAY CANCEL THIS
TRANSACTION AT ARXY TIME PRIOR TO
MIDNIGHT OF THE THIRD BUSINESS
DAY AFTER THE DATE OF TIHIS TRANS-
ACTION. SEE THE ATTACHED NOTICE
QOF CANCELLATION FORM FOR AN EX-
PLANATION OF THIS RIGHT.”

(2) Fail to furnish each buyer, at the time
he or she signs the door-to-door sales con-
traet or otherwise agrees to buy ronsumer
paizgerty or services from the selier, a eom-
pleted form in duplicate, captioned “NOTICE
OF CANCELLATION,” which shall be at-
tached to the contract or receipt and be easily
detachable, and which shall contain in 10-
point boldface type the following information
and statements in the same language, Spanish,
for example, as that used in the contract:

NOTICE OF CANCELLATION

(Enter date of transaction)

YOU MAY CANCEL THIS TRANSACTION,
WITHOUT ANY PENALTY OR OBLIGA-
TION, WITHIN THREE BUSINESS DAYS
FROM THE ABOVE DATE.

IF YOU CANCEL, ANY PROPERTY
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TRADED IN, ANY PAYMENTS MADE BY
YOU UNDER THE CONTRAGT OR SALL,
AND ANY NEGOTIABLE INSTRUMENT
EXEGUTED BY YOU WILL BE RE-
TURNED WITHIN 10 BUSINESS DAYS
FOLLOWING RECEIPT BY THE SELLER
OF YOUR CANGELIATION NOTICE, AND
ANY SECURITY INTEREST ARISING OUT
8EITE%E TRANSACTION WILL BE CAN-

IF YOU CANCEL, YOU MUST MAKE
AVAILABLE TO THE SELLER AT YOUR
RESIDENGE, IN SUBSTANTIALLY AS
GOOD CONDITION AS WHEN RE-
CEIVED, ANY PROPERTY DELIVERED
TO YOU UNDER THIS CONTRACT OR
SALE; OR YOU MAY, IF YOU WISH,
COMPLY WITII THE INSTRUCTIONS OF
THE SELLER REGARDING THE RE-
TURN SHIPMENT OF THE PROPERTY
AT THE SELLER'S EXPENSE AND RISK,

IF YOU DO MAKE THE PROPERTY
AVAILABLE TO THE SELLER, AND IF
THE SELLER DOES NOT PICK SUCH
PROPERTY UP WITHIN 20 DAYS OF THE
DATE OF YOUR NOTICE OF CANCEL-
LATION YOU MAY RETAIN OR DISPOSE
OF THE PROPERTY WITHQUT ANY FUR-
THER OBLIGATION. IF YOU FAIL TO
MAKE THE PROPERTY AVAILABLE TO
TIHE SELLER, OR IF YOU AGREE 'TO
RETURN THE PROPERTY TO THE
SELLER AND FAIL TO DO SO, THEN
YOU REMAIN LIABLE FOR PERFORM-
ANCE OF ALL OBLIGATIONS UNDER
THE CONTRACT.

TO CANCEL THIS TRANSACTION,
MAIL- OR DELIVER A SIGNED AND
DATED COPY OF TIIIS CANCELLATION
NOTICE OR ANY OTHER WRITTEN
NOTICE, OR SEND A TELEGRAM, TO

(Nome of Seller)

AT (Adddress of Seller's Place of Hnsiness)
NOT LATER THAN MIDNIGHT OF e

I HEREBY CANCEL THIS TRANSAC-
TION.

{Date} {Buyer's Signature)

(3) Fail, before furnishing copies of the
“notice of cancellation” to the burer, to corn-
pletc both copies by eatering the name of
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the seller, the addvess of the seller’s place of
business, the date of the transaction, and the
date, not earlier than the third business day
following the date of the transaction, by which
the buyer may give notice of cancellation.

(4) Include in any door-to-door sale con-
tract or receipt any confession of judgment or
any waiver of any of the rights to which the
buyer is entitled under this section including
specifically his or her right to cancel the sale
in accordance with the provisions of this sec-
tion,

(5) Fail to inform each buyer orally, at the
time he or she signs the contract or purchases
the property or services, of his or her right to
cancel,

{6) Misrepresent in any manner the buyer’s
right to cancel,

(7) TFail or refuse to honor any valid no-
tice of cancellation by a buver and within ten
(10) business days after the receipt of such
notice, to (i) refund all payments made
under the contract or sale; (ii) return any
property traded in, in substantially as good
condition as when received by the seller; (iii)
cancel and return any negotiable instrument
exceuted by the buyer in connection with the
contract or sale and take any action necessary
or appropriate to terminate promptly any
security interest created in the transaction,

(8) Negotiate, transfer, sell, or assign any
note or other evidence of indebtedness to a
finanee company or other third party ?ﬁor to
midnight of the fifth business day following
the day the contract was signed or the prop-
erty or services were purchased.

9) Fail, within ten (10) business days of
receipt of the buyer’s notice of cancellation, to
notify the buyer whether the seller intends to
repossess or to abandon any shipped or de-
livered property.

(¢) Definitions. For the purposes of the
section the following definitions shall apply:

(1) Door-to-door sale. A sale, lease, or ren-
tal of consumer property or services with a
purchase price of twenty-five dollars ($25)
or more, whether under single or multiple con-
tracts, in which the seller or the seller’s repre-
sentative personally solicits the sale, including
those in response to or following an invitation
by the buyer, and the buyer’s agreement or
offer to purchase is made at a place other than
the place of business of the seller. The term
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“door-to-door sale” does not include a transac-
tion:

(A) Made pursuant to prior negotiations
in the course of a visit by the buyer to a retail
business establishment having a fixed perma-
nent location where the property is exhibited
or the services are offered for sale on a con-
tinuing basis; or

gB) In which the consumer is accorded the
right of rescission by the provisions of the
consumer credit protection act (15 USCS
1635) or regulations issued pursuant thereto;
or

(C) In which the buyer has initiated the
contract and the property or services are
needed to meet a bona fide immediate per-
sonal emergency of the buyer, and the buyer
furnishes the seller with a separate dated and
signed personal statement in the buyer’s hand-
writing deseribing the situation requiring im-
mediate remedy and expressly acknowledging
and waiving the right to cancel the sale within
three (3) business days; or

(D) Conducted and consummated entirely
by mail or telephone; and without any other
contaet between the buyer and the seller or its
representative prior to delivery of the property
or performance of the services; or

(L) In which the buyer has initiated the
contract and specifically requested the seller
to visit the buyer’s home for the purpose of
repairing or performing maintenance upon the
buyer’s personal property. If in the cowrse of
such a visit, the seller sells the buyer the right
to receive additional services or property other
than replacement parts necessarily used in
pe.forming the maintenance or in making the
repairs, the sale of the additional property or
services would not fall within this exclusion; or

() Pertaining to the sale or rental of real
property, to the sale of insurance or to the
sale of securities or commodities by a broker-
dealer registered with the securities and ex-
change commission.

(2) Consumer property or services. Prop-
erty or services purchased, leased, or rented
primarily for personal, family, or household
purposes, including courses of instruction or
training regardless of the purpose for which
they are taken,

(3) Sel'er. Any person, partnership, corpo-
ration, or association engaged in the door-to-
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door sale of consumer property or services,

(4) Place of business, The main or perma-
nent branch office or local address of a seller,

(58) Purchase price. The total price paid
or to be paid for the consumer property or
services, including all interest and service
charges.

(6) Business day. Any calendar day except
Sunday, or the following business holidays:
New year's day, Washington’s birthday, me-
mm‘inf day, independence day, labor day,
Columbus day, veteran’s day, thanksgiving
day, and Christmas day. [L, 1973, ch. 217,
§ 18; L. 1974, ch, 230, § 6; L. 1976, ch. 236,
§9: July 1.]

KANSAS COMMENT, 1973

1. A consumer has a right to cancel & home solici-
tation sale pursuant to subsection (a). The notice
of cancellation must be in writing, given to the seller
at the address stated in the agreement signed by
the buyer, and given prior to midnight of the third
business ?fy after the day the buyer signs an agrees
ment or offer to purchase which complies with sub-
section (b)., These are the only formal requirements
of the act with respect to the buyer's cancellation.
This right to cancel is new to Kansas law,

Although the act does not require that a notice
of cancellation be mailed, it is assumed that this
will be the normal method of c¢ancellation. Notice
of cancellation is given at the time of mailing. The
risk of non-receipt of a mailed notice of cancellation
is placed on the seller, but the buyer has the burden
of proving that the notice was properly mailed.

Goods and services are frequently sold to a buyer
at his. home because of an emergency. Common
examples are emergency repairs to broken water pipes,
furnaces, appliances and the like. Since such trans-
actions may come within the definition of home so-
licitation sales, sellers may be reluctant to perform
services or deliver goods before expiration of the
3-day cancellation period. Application of the right
to cancel to emergency situations would have the
undesirable effect of seriously deterring sellers from
performing in time to deal with emergencies. Sub-
section (a) (5) therefore tProvfdes that the buyer
may not cancel a sale if the stated conditions are
met, The word “emergency” is not defined; the
intention of the subsection is to protect the seller
who in good faith relies on the statement of the
buyer that an emergency exists and who performs
immedintelr at the request of the buyer. '

The right to cancel provided by subsection Sa)
is not exclusive, It in no way affects the right that
the buyer may have indec[])endent of the nct to revoke
an offer to purchase which has not been accepted by
the seller, or to rescind because of fraud, duress,
breach of warranty or other causes.

2, The 8-day perlod for cancellation does not
begin to run until the buyer signs a written agree-
ment or offer to purchase complying with subsection

b), To comply, the agrecinent or offer must con-
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tain the date on which the buyer actually signs it
and the caption and statement required by subsection
(b t(2). Under subsection (b) (3), the seller may
use forms preseribed by the Federal Trade Com-
mission {n any statute, rule or rexivnlntion which be-
cames effective at the federal level; complinnee with
the federal form i complinnce with this section,
The purpose of subseetion (b) (3) is of course to
avold duplication and overlup,

3. Under subsection {¢) (1), the 10-day perlod
during which the seller must tender to the buyer
any payments and any evidence of indebtedness rung
from the time the sale has been cancelled, 1. ¢, from
the time the buyer delivers a written notice of cans
cellation to tho seller or deposits the notlee In a
matlbog.

Under subsection (¢) (2), If the seller took a
teade-in as part of a home solicitation sale which
has been cancelled he must tender the goods traded
in, The risk of loss of damage to the goods rests
with the seller, If he cannot tender the goods in
substantinlly as good condition as when received,
the buyer muay elect to take in cash the trade«n
nllownnee fixed by the parties fn the contract, This
proviston is designed to protect the buyer where goads
traded in have not been tendered or have heen dam-
age<d,  In such o case he is given an election to sue
gither for returm of the goods or for the trade-in al-
lawanee,

As o means of assuring complinnee by the seller,
subseetion (¢) (3) provides that the buyer may re-
tain possession of any goods delivered to him by the
seller with respect to a sale cancelled under subsec-
tion (a) (1) untl the seller complics with his obli-
gations under subsection (¢). While in possession
of the goods the buyer has n lien as security for his
claim against the seller.

4, Subsections (d) (1) and (2) state the obli-
gations of the buyer in the ease of o cancelled home
solieftation sale. To protect the buyer from the seller
who may seck to impose an obligation on the buyer
by unreasonable delays in demanding delivery of the
goods the seller must demand possession within a
reasonable time and 30 days is presumed to be a
reasonable time. Goods not demanded within a
reasonable time become the property of the buyer
without obligation to pay for them, ~To protect the
seller the section fmposes on the buyer a duty to
toke reasonable care of the goods while they are in
his possession, Except for this duty of care, under
subsection {d ? {%) the g‘oods delivered wnder a home
solicitation sale are at the sellers visk both prior to
amd after cancellation hy the buyer; a buyer may
cancel o sale after destruction of the goods without
his faylt if the destruction occurred during the 3-day
cancellation period,

With tespect to home solicitation sales involving
the sale of services it {s not possible to restore the
parties to their original positions if services have been
performed prior to canceliation, Subsection (d) (3)
discourages a seller from performing any services dur-
ing the 3-day cancellntion period by requiring him
to net entively ot his own risﬁ.

Law Review and Bar Journal References:
Mentioned fn “The New Kunsas Consumer Legis-
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lation,” Barkley Clark, 42 J. B, A, K, 147, 190 (1973).
Cited in discussion of consume, protection in Tenth
Judiefal District, William P, Costes, Jv,, 44 J, B, A K,
67, 71 (1975).
Discussed in note, “A New Kansas Approach to an
Old Fraud,” consumer protertion, Polly Higdon Wil-
havdt, 14 W, L. ], 623, 634 (1978),

50-64X. [L. 1973, ch, 217, §19; Re-
pealed, .. 1974, chi. 230, § 7; July 1.]

50~642. Citation of act. This act may be
cited as the Kansas consumer protection act,
[L. 1973, ch. 217, § 20; Jan. 1, 1974.]

50-643. Severability. If any provision of
this act or the application thereof to any per-
son or cireumstances s held invalid, the inva-
lidity does not affect other provisions or ap-
plications of this act which can be given
effect without the invalid provision or appli-
cation, and to this end the provisions of this
act are severable, [L. 197&, ch, 217, §2l;
Jan. 1, 1974.]

32








