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THE ROLE OF PRISONS IN SOCIETY

. WEDNESDAY, OCTOBER 5, 1977

‘ U.S. Sevars,
Suscommiries on PrnirentisaRmEs AND CORRECTIONS,
CoMMITTEE ON THE JUDICIARY,
: : Washington, D.C.

The subcommittee met, pursuant to notice, in room 1114, Dirksen
Senate Office Building, at 10:05 a.m., Hon. Joseph R. Biden (chairman
of the subcomnmittee) presiding. i

Staff present; Gerry Doherty, staff diréctor; Mike Gelasak, chief
counsel ; Dennis Langley, counsel ; Xatrina Lantos, counsel; and Edna
Panaccione, chief clerk,

Senator Bioen. The hearing will come to order, please.

I have a brief opening statement, but prior to that a brief explana-
tion of the anticipated interruptions which will take place today.

The Senate went into session this morning, and under the Senate
rules, technically, a committee is not able to meet 2 hours beyond the
time the Senate convenes if there is a request by any Member of the
T.S. Senate that the hearing not continue. :

Consequently, someone could suggest we not meet.

Secondly, the full Judiciary Committes is meeting over in the
Capitol in an executive session to mark up the wiretap bill. And there
will probably be a few interruptions in order to go and vote in an
executive session.

‘We are meeting through the good graces this morning of the chaix-
man of the full committee who, again, technically does not have to
allow the subcommittee to meet, ‘

That is part of the explanation as to why my colleagues on the
subcommittee are not here this morning. They are in the markup ses-
sion on the wiretap bill.

Also, I would like to take the liberty, as chairman of this subcom-
mittee, to note—and probably embarrass—a good friend of mine and
former colleague of ours, Senator Boggs, from Delaware who just
walked in the room. '

I would also like to recognize a distinguished visitor from Sweden,
My, Roth Walburg. I hope I pronounced the name correctly.

- You might find it particularly interesting, Mr. Carlson, since dur-
ing the course of these hearings—not in your testimony—I am going
to be asking questions and discussing the Swedish system and the re-
cent report that has been issued in Sweden about rehabilitation and
their success, or lack of it.

So much for the preliminaries, -

Crime and punishment, in the minds of most of us, seem to be closely
linked. We tend to think that crime calls forth punishment, and con-
versely punishment is the cost of committing a crime.

m
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‘While incarceration is undeniably a sort of punishment, that has not
been the historical purpose of the prison system. Instead, the goal of
prisons has been—at least in the more recent history—to rehabilitate
the criminal,

Now, of course, it’s difficult to argue with the desirability of that goal
itself—that is, rehabilitation. :

However, serious questions in the recent past have been raised about
the feasibility of accomplishing this goal. And one way, certainly, is to
argue against basing our prison system on a concept which seems not to
have as much practical validity as was argued initially at the turn of
the century.

The rehabilitation theory has been tested for decades in our prison
system, and the evidence seems to show that it’s not working.

T, for one, am increasingly convinced that rehabilitation is an elusive
goal which we have not accomplished yet, and it is not a necessarily
workable premise upon which to base our entire correctional system,
particularly our sentencing system.

T believe that the likelihood of rehabilitation is difficult to accurately
predict, and it is difficult in any other measure than subjectively to be
recognized by parole boards.

When rehabilitation does take place, many of us don’t have any idea
what cansed the rehabilitation to take place.
. For this reason, I feel the focus of our prison system should be to
impose humane but strict punishment for the commission of crimes.
sense of certainty in our criminal justice system which would be
administered in an evenhanded and humane way.

This punishment, if I can call it that, should be uniform and based on
atheory, Tthink, of just desserts.

In other words, people committing similar erimes should receive
roughly similar penalties. The severity of the penalty must, of course,
be weighed to the seriousness of the cxime. Or, as a famous jurist, Ros-
coe Pound, used to say : “1t should mirror in some way the juror postu-
lates of the day. T'he social mores,” '

Regardless of one’s personal opinion on what is the proper model for
our prisons, it is clear that reexamination of it is in order.

I realizethat there are other committess—and you, Mr. Carlson, on a
number of oceasions have testified before various subcommittees of this
full committee, the Judiciary Committee.

That’s the purpose for the hearings which we begin today.

‘We shall heay from a wide spectrum of academicians, sociologists,
and those involved with the day-to-day problems of prisons, about
what they believe to be the proper function of prisons in our society.

I am hopeful that seme sort of consensus will emerge from these
hearings and the ones that have been held in the past that will
enable us to begin moving toward a new theory for prisons that will
protect all of American society, including those in prisons.

‘These hearings are now open.

Our first witness is Mr, Norman Carlson. He has served in his
present position as Director of the Federal Bureau of Prisons since
1970. He has been a career administrator in the Federal criminal
justice system. He served as a correctional officer, pavole officer,
prison supervisor, project director for development of halfway houses,
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and ag Executive Assistant to the Director of the Federal Bureau
-of Prisons prior to assuming his present post. :

Mr. Carlton received the Arthur S. Fleming award in 1972, hon-
oring him as one of the 10 outstanding persons in the Federal
‘Government. : :

He is president-elect of the American Correctional Association.

Mr, Carlson has a degree im sociology and a masters degree from
the University of Towa in criminology.

Mr, Carlson, I appreciate your coming here, especially in light
«of the time constraints you have thismorning. '

Since you hanve testified on this subject in the past, we are most
anxious to hear from you again.

M. Carlson, please proceed in any way you feel you would like to.

STATEMENT OF NORMA™ A, CARLSON, DIRECTOR,
BUREAU OF PRISONS

Mz, Carcgow, Thank you. '

I appreciate the invitation and opportunity to testify before your
committes again, This is the first chance I’ve had since you've be-
come chairman, Senator Biden, and I look forward to working with
you and your staff in the months and years to come.

I’ve had a chance to talk with the staff members you've assembled,
and have encouraged them to visit our institutions and talk with
staff and inmates to get a firsthand view of some of the problems
we face in corrections today—not only at the Federal level but alsp
at the State and locallevels,

Mr, Chairman, if you were to visit any of the Federal institutions
today, the first thing you would observe is severe overcrowding. The
major problem facing most prison administrators today in this
country is “the body crunch”—the pressure of a rapidly increasing
inmate population. y :

The population problem can be summed up in one sentence: More
offenders are being committed to institutions, for longer terms, and
for more aggressive and assaunltive crimes. .

Despite the fact that the Federal prison system. has acquired or built
nine new institutions in the past 6 years, which has added space for
38,300 offenders to our physical capacity, we have more than 30,400
inmates today in space designed for less than 28,000, ;

Congress has allocated funds to construct 6 additional institutions
which will provide 8,100 additional beds. This, however, will still
leave us with major overcrowding problems. v

Because of the pressure of inmate population, we must continue
to operate three large, old penitentiaries: at McNeil Island, Wash.;
Atlanta, Ga.; and Leavenworth, Kans,

The newest of the three is 75 vears old. All three have the majority
of inmates living four, six, and eight men to a cell. They have the
classie, old multiple tiers of cells and all of the problems that go with

them. Supervision of the inmates is just one of those problems.

We believe that closing all three institutions is still a viable goal.
We mtiend to close them as soon as overcrowding can be brought under
control. ' ;
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-As you know, eorreetional administrators do not control.who goes
to prison or how long thoy stay. Rather we carry out the decisions
others have made: | = L TEES

Imprisoning an offender i§ a serieq of decisions that begins with the
authors of the law defining crime and punishment. Judges and attor-
neys carry oub these laws, i o o

Above this is a concerned public demanding more from the criminal
justice system. o : . .

Bach step,adds some expectations as to what can be achieved—as to
what are the purposes of imprisonment. ) . o

Traditionally, we have thought of four classical purposes which
can be achieved by the use of criminal sanctions: retribution, deter-
rence, incapacitation, and rehabilitation. . o ) )

In theory, of course, the ideal sentence of imprisonment might possi-
bly achieve all four goals, In practice, however, these goals are elusive,
as you have indicated.

tven if we ave able to achieve any of these goals, we unfortunately
lack reliable means to measure our success, and the lack thereof.

The use of ¢riminal sanctions has been evolving throughout history.
This process has been marked by a series of reforms adopted in
the hope that they could improve its effectiveness and insure its
humaneness. ‘

There is a consistent undercurrent in our evolving philosophy of
criminal justice which says that woe are capable of administering a
humane and deceut system of punishment. ‘

One such era of reform began in the 1930’ with the emphasis on the
‘rehabilitation of offenders. The ideal or goal was that convicted offend-
ers could be turned into law-abiding and productive citizens, and that
‘prisons would provide the means for such treatment.

" The concept of rehabilitation fits not only into our religious beliefs
about the perfectability of mankind, but also our utilitarian desire to
reduce the impact of crime by preventing crime at the source.

Punishment and retribution were discredited as archaic and of no
value to modern concepts of prison treatment. -

Social and behavioral scientists were added to the staffs of institu-
tions, and these new professionals classified inmates according to their
needs for programs offered in the prison setting.

They attempted to diagnose needs and preseribe treatment. Educa-
tional and vocational training were high on the list of obvious needs,

The diagnosis of needs and the prescribing of treatment implies
that somehow we can cure the disease of crime and recognize the time
when treatment has been effective. ; ’ o

The vast majority of offenders, however, have no serious mental
“disease or defect. Crime may be a plague on society, but it is not a dis-
-ease for which we have a guaranteed cure. We can all cite individuals
who have truly been rehabilitated. ‘

In fact, the majority of former Federal prison inmates are able to
stay out of further legal entanglements once released, But it would be
more accurate for us to say that while we know rehabilitation can take
place in a prison setting, we do not know how it takes place, when it
-takes place, if it takes place, or why it takes place.

*If there is a common thread among the many former inmates I have
known who are »dw productive citizens, their reformation has been a
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matter of personal will and desire, That is something that we can try
to influence and facilitate, but it is something that we can clearly not
coerce or control. .

If rehabilitation cannot be uniformly guaranteed and reliably meas-
ured, what then is the responsibility of a prison administrator to the
crimipal justice system and to the public at large? . _

-First, we have o responsibility to urge the implementation of a sys-
tem of sentencing for convicted offenders which is just and fair in both
fact and appearance. '

T have closely followed the legal and academic debate during the past
several years which has focused on the fairness of sentencing. Several
authors have had a great impact on my thinking, and I share with
them the feeling that the present Federal sentencing structure is in
need of reform. ;

Dean Norval Morris, Andrew von Hirsch—who will testify later
this morning—and James Q. Wilson are among those whom I
have relied upon and who have influenced many of us in the criminal
justice field.

Changes which are needed in the Federal sentencing system would
reduce 1rrationality and enable it to function swiftly and with more
certainty. A system of sentencing guidelines is, in my opinion, a sig-
nificant innovation worthy of adoption. ‘ :

Under a guideline system, judges must give written reasons for the
sentences imposed, and sentences which fall outside the guidelines are
subject to appellate review. ‘

Because sentencing guidelines will, in large measure, determine the
size and nature of our future prison population, it is eritical that there
be a close working relationship between the prison administrator and
the commisgioni which draws up those guidelines.

The Federal prisons are overcrowded, Mr. Chairman, despite the
fact that only about 30 percent of the 96,000 convicted offenders who
are under some form of Federal supervision today are, in fact, in
prison. The rémaining 70 percent are on probation, in halfway houses,
or in some other community-based alternative to incarceration.

These community-based programs are more appropriate than im-
prisonment for many offenders, such as youth who have not been pre-
viously involved in crime. ‘

These alternatives should be used when the public interest and need
for protection can be served.

‘When looking at the use of imprisonment, we must face up to the
way the courts look at prisoms. I know that you, Mr. Chairman, ave
aware of the problems in States where courts object to overcrowded
prisons as erue! and nnusual confinement. The Federal Prison System,
as a matter of fact, is now under its first court order to reduce the
population of a new institution to its design capacity.

.5 .

Theve is o second way courts look at prisons that 1s indirect, but in
many ways more critical to the way our criminal justice system ac-
tually operates. ' Coe

-Judges and prosecutors ave, after all, human beings. If they lack
confidence in prisons as safe and humane places for the incarceration
of convicted offenders, they may use every appropriate means to avoid
a sentence of imprisonment.
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I cannot say that they would be wrong in doing so, but it would con-
flict with the public interest in the fair and certain punishment of
criminal behayior. .

"The correctional administrator has an interest in assuring the com-
munity that institutions provide a safe and humane environment, and
that the means for self-improverient are available fer all inmates who
would choose that path. ’

‘When the Federal Prison System made the conscious decision scv-
eral years ago to abandon the medical model of diagnosis and coerced
treatment of prison inmates, scme thought we would abandon our
programs of education and training., Although enrollment in these
self-belp programs is voluntary, we find that most inmates today are
enrelled in some program and many are enrolled in several.

A high percentags of inmates are successfully completing these pro-
grams, as evidenced by the fact that 198 college degrees, including two
masters degrees, were awarded to Federal prison inmates last year.

The Federal Prison System is not alone in recognizing that. the
medical model of inmate relinbilitation will not guarantee that crim-
inals will be turned away frem crime.

The Danish and Swedish prison systems have long been considered
models of progressive and humane treatment. A recent Swedish Gov-
ernment report, however, as yow ailuded to, noted a 70-percent recidi-
vism rate with the comment that: “Our philosophy of rehabilitation
is shipwrecked.” '

When the Federal Prison System reevaluated the medical model a
fow years ago, we had to be candid and acknowledge that offenders
were using our rehabilitation programs to play games with the parcle
board. An inmate would complete programs in the hope that this
wonld make a favorable impression on the Commission,

As you know, Mr. Chairman, the U.S. Parole Commission now uses
a system of guidelines based primarily on the gravity of the offense
and the offender’s prior criminal record. These parole guidelines give
credibility to decisions concerning the ultimate release of offenders.

The move away from the rehahilitation model, however, does not
eliminate the need, in my opinion, for educational and vocational train-
ing programs.

Because of a change in our reporting system, direct comparisons
cannot be made, but. enrollment and. successful completion of training
programs by inmates is at least as high as it was when the offenders
looked on them as the key to their release on parole.

Senator Bmrn. Excuse me, Mr. Carlson.

Is it at least &s high in nurbers or percentages?

Mr. Caruson. Both, sir.

Senator Bmewn. Is that righe. ‘

Mr, Carrson. In terms of relative numbers as well as in the per-
centage of the total population.

Senator Bmew, Thank you,

Mr, Carrcson. Educational and industrial programs are no luxury.

First, they are important to that portion of the inmate population
which has a sincere desire to lead productive lives following their
release from prison. They need education and job skills to make their
way on the outside.

Second, education and work programs counteract the idleness and
boredom which are the breeding ground of prison incidents and riots.
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As a correctional administrator, I firmly believe we must provids

offenders with the opportunity to utilize their time constructively and
wisely. If work and training are not available, whatever useful skills
and abilities the inmate had when he entered prison will be lost through
idieness, That is something we can ill afford.
. Mz, Chairman, I certainly applaud the efforts of your subcommittes
in examining the way the Federal criminal justice system delivers and
administers sanctions to criminal behavior, The scholarly and practi-
cal work of the academic individuals who have been invited by you to
appear at this withess table have had a great impact on my personaf
thinking and upon the operation of the Federal prison system.

Changes in our sentencing system are needed that will give the
public, including the victims of crime, o greater assurance that punishe
ment will be meted out with fairness and certainty.

The resources must also be provided so that Federal institutions
can administer those sentences which are handed down by the courts.

I ook forward to working with you and your staff and with the
members of the subcommittee to assure the public that these important
tasks can be carvied out in the Federal Bureau of Prisons. :

That concludes 1=y formal statement, Mr. Chairman. I would be
pleased to answer any questions you might have.

Senator Bex. Thank you very much, Mr. Carlson.

I do have several questions, but I would like to ask you first when
you have to cateh your plane? You're going to be back a number of
times, and I will have ample opportunity to question you.

Mr, Carrson. I have a noon plane, but I can take a later flight.

Senator Bmex. I appreciate that. But I will try not to prolong this.

I would, like to explore several things in a somewhat general frame-
work, Tl start from the end of your statement, and work back.

You feel, and you've expressed it on a number of occasions, that
although the medical and psychological models that were used in the
past to directing and coercing prisoners into certain programs have
nat worked and we have abandoned that, there is still a strong need
for the educational and vocational programs within the prisons for
the reasons you have stated.

I would like to take that a step further.

There are some who argne—and I think that’s a conclusion of that
Swedish report, which I have not read sll of but just excerpts and
critiques of—state that in spite of the fact that in Sweden the society
and the political climate was very enlightened in terms of humane
treatment of prisoners, and they went on to describe the difference in
the prisons and how they were constructed—no fences and conjugal
visits and a whole range of things which so-called reformers have
been arguing is the key to success in our prison system if we do those
things—the one thing that struck me from the report that I read was
that in spite of that enlightened point of view the vast majority of the
population in Sweden still attached a stigma to an ex-con. And after
that con became an ex-con, he or she met a number of societal prob-
lems on the outside.

The suggestion was raised as to whether or not what we do with
prisoners once released is maybe more important than what we do
with prisoners when we have them.

I wonder if you could comment on that generally.
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For example, whether or not in States that still say convicted felons
ennnot participate in voting or practicing law or medicine or real
estate or Iicenses for a whole range of things. U

YWhether or not employment programs of some significance are
more important outside than what happens inside.

And the whole range of those types of issues, which I'm sure you've
heard hundreds of times. If you could just comment generally on
- that.

Mr. Carrson. Mr. Chairman, I agree fully with the observation
that you’ve made. :

I think the first 90 days after an inmate leaves the institution are by
far the most critical of the entire sentence—either in the institution
or subsequently under supervision on parole in the comraunity.

The stigma that’s attached, of course, is something that the offender
has to live with. It’'s unfortunate, I think, that in many cases people
do stigx{mtize the ex-offender even after he has served the sentence
imposed.

It's difficult for him to find a job. Frequently, he goes back to the
same community and the same peer influences that contributed im-
tially to his delinquency.

There's no question in my mind but that’s the critical time, as to
what happens, whether or not he’s going to make a successful read-
justment later in life.

Senator Bipzw, Is there anything that we should be doing in society ?
LlN'otlnecessarily at a Federal level, but just in a Federal and local

evel.

Does it impact upon the rate of recidivism, in your opinion, that a
man or & woman can’t “become a professional” once a convicted felon?
Or, if they were, they can never practice their profession again? Or
they can’t vote?

Are those significant items in your mind? Or do they impact.

Mr. Carrson. I think they are significant. They are also symbolic,
Senator, of the problems the ex-inmate faces. For example, those who
can’t receive a license as a barber, even though they may have been a
barber before commitment or received training in the institution.

I think it’s a very archaic concept. I, for ons, don’t care if my bar-
ber has @ prior record or not, and I don't think the averags citizen
does. But yet there are many statutes on the books that limit occupa-
tional licensing, such as taxi driveis and bartenders and a host of
other occupational categories.

No only are those restrictions signifieant, they are also symbolic of
the stigma society attaches to the person who has paid his debt to
ipfmty and is back in the community, hopefully, to lead a productive

ife,

Senator Bmex. It seems counterproductive to me that—and our
theory has been—that we should do all we can in prison to not punish
but to rehabilitate. And yet the laws that we have outside for the ex-
con are clearly punishment.

T guess there are some rave cases where you don’t have—a perjurer
who has been convicted three times being a lawyer or a butcher—
someone with the propensity to cutting people up—to become a
surgeon, :
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I gness you conld make those arguments, but they don’t seem very
pervasive and not very persuasive.

Mr. Carcson, Also they are counterproductive to what the intent
of the crirainal justice system—to prevent crisies. :

Senator Bmey. As you know much better than I, the chncept of
just desserts that some of us—I used to be a criminal def¢nse law-
yer—began to talk about 5 or 6 years ago was viewed a8 some-
what reactionary. Now it seems that the bulk cf the so-called énlight-
ened opinion is at least leaning that way if nob stating that positien.

It all sounds fine and good, but on reexamination of that concept
of just desserts as it affects criminal activity and behavior on suciety,
it doesn’t necessarily affect it very much, 1t just says that if yow're
going to commit a crime, you're going ta pay for it. We're not sure
that that’s going in any way to affect the rate of recidivismj. we
don’t have any evidence that it will or won’t, Bub at least there will
be & sense of fairness. Society will somehow be partially vindicated.

But the issue has been raised with me by the people that I have
been attempting to speak to—from ex-cons to presently incarcerated
prisoners to academicians—and I will vaise it with you without
attributing it to anyone in particular.

The argument goes like this: «

The vate of recidivism among white collar criminals is much less
than it is among all other categories of criminals.

I don’t know 1f that's true. -

My, Carcson, It is true, Mr. Chairman,

Senator Brw. I think it is. ; _ :

And the reason. for that is not that sentences are disparatively dif-
ferent or not that they are consistent, but only that a white collar crim-
inal usnsily comes from an economic background that when put in
prison, it is a serious deprivation. ~

‘When you move someone out of a $75,000 home into even a huruane,
clean, nice prison cell with no fences or walls around it, it is o serious
deprivation. ‘ . '

‘Whereas, many other people in our prison population, unfortunately,
come from poor economic backgrounds. And there’s not » correlation
between. a poor economic background and o propensity ta . drd eriminal
activity. That’s not what I'm saying. ‘

- Mpr. Carcsow. That’s correct. ‘ :

Senator Bmux, But that when you move someone from a tenement
into a prison, there is a distinet loss of freedom of movement, but in
terms of the emoluments of life there is not much difference, There-
fore, maybe what we must do is construct a punishment system that
is somehow humane but is viewed by that person put into prison as
punishment. , ‘ _ .

Theoretically, if we could find out one thing that every prisoner
ifndividually would least like to be exposed to, that would do the trick

or us,

I’m sure you’ve heard that whole line of argument.

Mr. Carusox. Yes.

Senator Bmex, I'd like you to comment on it.

M. Caruson. I basically agree.
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In recent years, people have beei unwilling to taik abouf the con-
ccéplt;fof punishment—as if it's somethiify which is foreign to our way
of life.

I, for one, don’t believe so at all. I think punishment is basic to the
ay we raise our children and the wga we manage any system of
government or business in the private sdtor.

‘To me the important element isthe c%ainty of punishment.. . . -

T’ve dealt with offenders in a nurpber of institutions—&iate as well
-4s Federal—and have known a nuthber of them after they’ve been re-

~ leased. The one thing which strikes m3 is that the certainty of punish-
ment is something that we’ve overlocked in this country. The fact that
the criminal frequently plays the oddz and realizes that the chances of
apprehension are low, and the chances of conviction ars lower;and the
chances of incarceration are even lower.. ;

If we could increase the certainty of punishment, we could accom-

plish a great des: in stemming the tide of erime in this country, =~ ~°
. Senator Bmrexy. Does the peer attitude toward conviction impact,
in your opinion, very much? .
- For example, as I said, I did almost all criminal defense work.
I found time and again, among both my black and white clients whose
‘parents, brothers, and sisters had been arrested and/or had records,
“that there was just no stigme at all. As a matter of fact, if they were
.young, they were considered pretty heavy dudes if they ended up in
the position where they alse went to the “Big House.”

Does that impact in any way ¢ : :

My, Canruson. It certainly does. I think that’s one of the unfortunate
characteristics of our society today, Mr. Chairman. There are somse
people who feel that having been convicted of 4 crime is not bad. It’s
something to be somewhat proud of as far 4s some young offenders are
concerned. v '

Many offenders go back to the same environment they came from,
the same peer pressure, and the same group expuriences which fre-
quently lead them back into further criminal activity. :

‘Senator BmeN. Last week, at the request of one of my colleagues -
from another State, I met with two gentiemen, Cne was a very suc-
cesstul businessman, and the other was a very successful convict who
lad spent 25 or 27 years of his life in prison—a bank robber—and =
forr-time loser. Fle is now involved in & program, whizh T think you

have some acquaintance with. .
Mr. Carrson, Yess Tdo.

b\

Senator Ben. Transactional analysis. n : -~

T must admit a predisposition on my part, I guess because I’ve been.
conned so many, times as a defense lawyer. When someone starts to
discuss with ms peace, love, brotherhood, you're ail right and you've
got it all together, I begin to look at him and wonder whether or not
he’s looking atime like he looks at the parole board.

T used to stand next to one of my clients at the parole board. They
learned quickly what was the right thing tosay.

T represented clients who know mmare psvehiatric terms than most of
the psychiatrists I go to cocktail parties with. )

T wasn’t sure whether T was being conned again or not.

The program that was described to me by these two gentlemen-’—
and T hope this is the first of several hearings on this subject that we’ll




P

11

be having and I hope to have maybe some people from this program—
seemed to be fairly Euccessful. v pack ‘ P o "

The premise, as I understood it, was that the only person who is
really going to be able to gt that inmate’s head straight—to use the
present-day jargon—is another inmate, someone else who has been
there and somebody who understands the problem and someone to
whom they can relate and not a straight, white collar, middle-class,
honkey psychiatrist who doesn’s have any idea what that person is
going through—according to these two gentlemen, both of whom hap-
pen to be white, but still the same jargon was being used with me.

They are saying that the success of the program~—assuming it is
successful, as they argue it is—is based upon the ability of several
bright, trained inmates—ex-cons—being able to gain the confidence
of each of the people in the program.

They went on to say to me, to use their analogy, that there are of
the 100 percent of the prison population, 60 percent who are ready
to be cured ; 20 percent are hardened and nobody can get to them; and
another 20 percent is on the fence. = .

But the 60 percent that is there—the first thing that has to be done
to prevent that criminal from going back and becoming a criminal
again is for them to understand why they committed the crime in the
first place.

When it is all said and done—and I apologize for this raml:ing
explanation of my recollection of this presention—it seemed as {’ioug:
what they were asking and arguiny for was the need for lay psy-
chiatrists, which made me somewhat skeptical.

I wonder whether or not you would comment on the program to the
degree that you are familiar with it.

Mr. Caruson. Mr. Chairman, I am very familiar with the program.

Your colleague in the Senate also referred the two gentleman to my
attention, and I talked with them while they were in Washington.

I met the former inmate on several occasions while he was in our
system. He recalled those meetings better than I did. ,

But I do recall him from an experience I had at McNeil Island,
‘Washington, some 7 years ago when I attended one of these group
sessions. '

I think it clearly points out there is no panacea for criminal be-
havior, The transactional analysis program he described is an excel-
lent program for some inmates—those that are motivated, articulate
and interested in that type of activity. I certainly stress the need to
develop more programs of that type. :

As you know, the man we are referring to became involved in the
program while he was in custody. He did very well and was eventually
parolgd and has lived an exemplary life sinee he’s been released from
custody. '

It pgints out that for those inmates who are motivated and have a
desire to help themselves, we must provide opportunities for self help.
I agree with you, Mr. Chairman. that we can’t coerce change. It has
to result because they want to take advantage of that particular type
of activity. ' '

Senator BweN. Swiftness and fairness of the sentence—speaking
of swiftness and fairness, that was James O, Eastland, chairman of
the full committee, who has requested my presence at the other henx-
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ing. And if T do not go swiftly and fairly soon, we may not have any
more hearings. [Laug’ ters.gi e -

But I would like to ask just a few more questions, at the risk of
my iob.v [Laughter.] » _ ‘
" Tho swiftness and fairness of a sentence : By swiftness, I assume you
mean the time from which someone is arrested until the sentence is
actually meted out? o

Myr. Garrsow. That’s correct, Mr. Chairman, :

Rather than 2 or 8 years of delay that we see sil too frequently today.

Senator Brn. Is there sny discernible difference between the ac-
tivity of a prisoner awaiting trial for an exterided period of time and a
prisoner who has received his or her sentence ¢

Mr. Carrgon. There is a fundamental difference, of course, in terms
of the way they are handled. : ‘

First of all, the former group are presumed innocent in the eyes of

the law, and we have to treat them as such. I think they ought to have

grester privileges and greater opportunities than those who have al-
ready been sentenced. We do keep them separate. We keep them in
diffevent facilities, and try to keep them apart from one another,
because they are two distinct groups. One has been adjudicated, and the
other group is being held in custody because they lacked the resources
to maks bond. :

" Benator Brorw. Tt seems to me that we in this country often, regard-
less of our idiological bent, do a lot of pontificating and don’t follow
up very much. ' :

For example, those who are suggesting that we have to get tougher
with the criminals and we have o do away with those pomnty-headed
judges and we're going to have to really see to it that we try a different
system, are the ones who are arguing against my prisen construction

bill.

. Wo have a confluence 0f two streams. The conservatives say that
wo want to get tougher with criminals and we have to mete out pun-
ishment that is deserved. Liberals say that we must swiftly bring

‘people to trial and determine whether or not they are innocent or

auilty. ;

All of that seems to create sort of a funneling effect, We're putting

these tens of thonsands of accused into this funnel, and we’re moving
them down into a bottleneck. :
. Onee we get through the system, whether it results in conviction, as
a consequence of the swiftness of the judicial process or the desir-
z»lbiljty to-see that they go to jail, we don’t hiave enough places to put
them, . : v

In my State, for example, the Federal district court judge has
said—and we have a new, modern prison in Delaware that was sup-

posed to be a model and is now already outmoded and considered

to be o white elephant but was built only sbout 4 or 5 years ago—you
must reduce the prison population 10, 20, or 30 percent. I forget—
it’s 15 percent. That’s a sigmificant percent. , :

Judges at the Stato level—we were calling up the Army, the Navy,
the military in the neighboring States, the Federal prison system say-
ing: : . ‘

Can you take any of these people that we have? And when they couldn’t; we
found that we were literally having to release people who were convicted, sen-
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teneed and in many instances hardened criminals and we were putting them

back in the stream.

. Yet we say: If society wants people to be locked up—if they want a
Just desserts system—it’s going to cost & great denl of money for that
system, isn’t it? . L -

Mr. Carcson. Yes; it is My, Chairman. o '

I ¢hink many people overlook the fact that you can’t have longer
sentences, and you can’t have more people incarcerated, without pro-
viding resources to take care of them. , ‘

Senator Bry. You pointed out that 80 percent—only 30 pereent——
of those convicted of o felony or all crimes? o

“Mr. Carwgon. All erigs, R ‘

Senator Bmrw. All erimits are in prison. Was that the Federal sys-
tem or total? . o :

Mr. Carrsow. That’s the Federal system, My, Chairman,

Senator Bmex. So only 30 percent—7 out of 10—convicted persons
in the Federal system are not in jail for one reason or another. Either
they never got there, they received probation, or they were paroled,
or whatever reason. S : ‘

Mr. Caprson, That’s correct, , : : .

Senator BmexN. And many of those people are convicted felons
aren’t they? Lo o o

Mr. Carugon. Yes; they are. The substantial percentage would be.

Senator Bmzen. As I said, X have many more questions for you, but
P’'m going to take the liberty of assuming that you will be ds co-
operative with me as you have been with everyone up here. You are
able and nearby so we could meet, both privately and publicly in a
forum like this. So I won’t hold you up much longer, C

I really appreciate your testimony this morning, and I will be ask-
ing you back another time if I may dothat? - Lok

Mbr. Carrgon. I look forward to the opportunity, Mz, Chairman.

Senator Bmex. Thank. you very much. I appreciate your coming.

Our next witness T would like to beg his indulgence and ask if he
minds if I go over and see what the chairman of the full committee
wants. ' - o R

Professor von. Hirsch of Rutgers University is our next witness,

He was scheduled at 10:45. Professor, believe it or not, we.are on
time at 10 :45, which is rare. Bug, if I may, T am going to briefly recegs
the hearing. I must go over to the Capitol. ~~ ~ =~ =
~ I'don’t expect I will be there very long, and hopefully **i!‘be back
by 11 o’clock. T ,

Do you have particular time constraints? Is thers a plane you have
to cateh? ' :

Mr. voy Hamscm. No. o

Senator Bmprn. Fine. Hopefully I'll be back by 11 o’clock. If I'm
going to be any later, I’ll call and they’ll inform you of the time. -

So we will recess for 15 minutes. R ‘

[Recess taken.] ? L Lo

Senator Bmex. Would the hearing please come to order.

Professor, I apologize for the delay and for your indulgence.

Andrew von Hirsch is Associate Professor at the Graduate School

‘of Criminal Justice, Rutgers University of Newark, N.J. He is also

98-177—78—2
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senior research associate at the Center of Policy Research in New
York City. . . . .

e was the principal author of “Doing Justice: The Choice of
Punishments” tlge report of the committee for the study of incarcera-
tion, an interdisciplinary study group founded by the Field Founda-
tion and the New World Foundation. The report was published by
Hill and Wang in 1976, ) '

e is now heading the study on alternatives to parole funded by
the Law Enforcement; Assistance Administretion, Washington, D.C.

The report is expected to be completed in late fall of 1977,

Mr. von Hirsch also was a member of the T'wentieth Century Fund
Task Force on criminal sentences, whose report “Fair and Certain
Punishment” was Il)lublished recently. . o

He worked wifh the Oregon Legislature in the drafting of the
State’s parole reform statute enacted in 1977.

He is a graduate of Harvard College and Harvard Law School. He
is a member of the New York Bar and is 43 years old.

You leok much younger than that.

Again, I apologize and would suggest that you proceed in any way
you would like. ] )

‘We can put your entire statement in the record, and you can read
excerpts from it or proceed through the entire statement, however
you prefer.

STATEMENT OF ANDREW VON HIRSCH, GRADUATE SCHOOL OF
CRIMINAL JUSTICE, RUTGERS UNIVERSITY, NEWARK, N.J.

My, vox Hmsce. Thank you, Mr. Chairman.

First of all, it’s a great pleasure to be here. I think these are impor-
tant hearings. ‘ :

I think what they are doing is focusing on the fact that there are
some important changes in thinking in the srea of punishment.

I think it's very important to have hearings on the question of the
ideas uuderlying the punishment of convicted criminals, Until we
have a better idea of what the rationale should be, I don’t think we
know what measures should be taken in this area.

As far as my testimony, let me place it in the record rather than read
it. T find that I tend to doze off when other people read their state-
ments into the record, so I will refrain from reading mine,

Senator Broex. Your entire statement will be put in the record.

[The material follows:]

PREPARED STATEMENT OF ANDREW VON HIRSCH, GRADUATE SUHOOL OF CRIMINAL
JUSTICE, RUTGERS UNIVERSITY

I am horniored to participate in the Subcommittee’s hearings on rehabilitation
and the other aims of punishing convicted eriminals, There have been important
changes in thinking on these subjects in the last decade, snd the Subcommittee
is doing a service in forusing Congress’ and the public's attention on them.

My own credentials can be stated briedy. I was princ¢ipal author of “Doing
Justice: The Choice of Punishments”,' a study of the aims of criminal sen-
tencing, funded by the Field Foundation and the New World, Foundation. The
report urged abandoning traditional rehabilitatively-oriented penal philosophy,

1 Andrew von Hirsch, “Doing Justice: The Choice of Punishments” (New York: Hill
and Wang, 1978).
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as vaworkable and unjust. It recommended, instead, a “just deserts” rationale
in which the severity of penalty would depend on the seriousness of the de-
fendant’s crime or crimes, I am npow completing o study on alternatives to
parole, funded by the Law Enforcement Assistance Administration®

I. WHY PUNISH —REHABILITATION AND ITS AUTERNATIVES

The decline of the fraditional rehabilitative penology~The dominant penal
philosophy during this century bas been a therapeutic one, Punishment was
supposed to rehabilitate. Judges, parole boards and correctional officials were
supposed to have wide discretion so they could tailor the disposition to the of-
fender's needs, Ten years sgo, when the President’s Crime Jommission wrote
its report, this conception was still preeminentd Now—ag the very fact of these
hearingy suggests—-its influence is waning. ) : :

The fefecfy of this therapeutic philosophy—vwhich have been deseribed in
my book and several other recent studies *—ean be summarized biefly.

The capacity to cure criminality is lacking. A& wide vaylety of rehabilitative
programs have been tried and evaluated, ranging from psychiatrie counselling
to Skinnerian bebavior modification . techuiques, The resulis have been un-
impressive. Not only do prison-based treatmsevt programs fail, but “community
based” programs outside prisons have beern-Glsappointing also.® This is not {0
say that nothing will ever work, 'reatment methods might eventually be refined
so they do succeed on carefully selected subgroups of offenders. But suc¢h
sophistication may elude us for some fime; and even when achieved, is apt to
be limited in scope: A seleet minority might prove responsive to treatment, hut
hardly the bulk of the offender population. Nor iy this to say that most offendérs
are incorrigibie, Contrary to off-quoted recidivism statisties of 70 or 80 percents,
recent evidence suggests that most convicted offenders do not choose to refurn
to crime® The failure of rehabilitation consists, rather, in the fact that the
offender’s choice cannot readily be influenced by correctional therapy, It is his
own experiences, character and outlook—rather than the state’s treatmout
programs——which seem to determine whether he offends again.

The wide discretion whicht judges, pavole boards and otlier penal officials have
pbeen granfed, in the name of treatment, has led to gross disparities. Decision-
makers whose (ecisions are unchecked by general standards, we have learned,
decide similar cases differently.’

Worst of all, the rehabilitative penology was simply unjust. It made the severity
of punishment depend, not on the serivusness of the defendant’s crimes, but on
his supposed amenability to treatment. The defendant convicted of a grave
offense could be freated in the coramunity if he was considered a good prospect
for rehabilitation; the individuwal convicted of a lesser infraction could be iin-
prisoned if thought unvespousive to therapy. Offenders thus were being punished
on the basis of what they were expected to do in the future, rather than on the
basis of the blameworthiness of their criminal acts,®

In thus criticising the treafment ratiopale, I am not suggesting that we
should stop esperimenting with treatment programs. But what iy essential is
that we stop mnking the severity of punishment depend on freatment considera- -
tions: the offender’s supposed needs for treatment oughi not determine whethep
or how loug he is confined. Ouce that decision is made on other grounds~—once

f:t Eih.ts study, under LBAA Grant No. 76-NI-99-0038, will be completed in the late fail
of this xenrs
:&~“Do{§;§ Justlee,” supra note 1, cky, 24,

4Ibid. ; American Friends Service Committee, “Struggle for Justice” {New York : Hill
and Wang, 1971} ; Twentieth Century Fund, “Fair and Certain Punishment” (New York:
MceGraw-Hill, 1976), ) ’

s James O, Roblson and Geraldy Smith, ‘“The Effectlvencss of Correctional Progrars.”
17 #Crime and. Delinguency’ 87 (1071); Robert Martingon, “What Works —Questions
and Answers Abouc Prison Reform,” “The Publlc Interest” (Spring 19742, p. 22 ; Douglas
Lipton, Robert Martinson and Judith Wilks, “Bffectiveness of Correetional Treatment:
A Survey of Treatment Evaluation Studles” (New York: Praeger, 1975) : Paul Yerman,
“Community Treatment and Soecial Conirol” (Chicago : University of Chicago Press, 1975).

8 Bee, oz, studies reporfed by Robert Martinson in “In My Opinien,” “Correetions
Magazine” (December 1978). .

7' Marvin B. Franke), “Crimina) Sentences"” (New York: Hill and Wang, 1972) : Willard
Gaylin, “Partial Justice” (New York:s Knopf, 1974) ; Anthony Partridge and Willlnm B,
Eldgridge, *The Sccond_Cireuit Sentencing Sfudy: A Report fo the Judges of the Second
Cirenit” (Washington, D.C.: Federal Judicinl Center, 1974). See, also, Caleh Foote, “The
Sentencing ‘Function,” in “A Program for Prison Reform” (Cambridge, Mass.: Roscoe
Pound—American Trial Tawyers Foundation, 1972).

8 “Dolng Justice,” supra note 1, ch. 16,
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‘it {8 decided (say) that the offender deserves so many months' confinement for
s erime—then and only then ghould one be able to select a treatment that can
be offered within that space of time. o ,
The dungers of casy substitutes: Isolation instead of rehubilitation—~The first
gtep—of rejecting the traditional rehabilitative penology—is easy to take, for
the latter's defects are now well known. What is more difficult is finding an
adequate slternutive conception. It is upon this critical task which I hope the
Subcommittee will focus its efforts. . : .
There 18 u real danger that, when the rebabilitative view is rejected, we accept
substitufes that are, in fact, little or no better. A striking illustration is found in
an editorial g fortnight ago in the New York Times, After describing the failurey
of rehabilitation, the editorial seizes the next most obvious replacement isola-
“tion. If wi‘sannot eure criminals, the thinking runs, we should lock up those who
are durgerous. In the edtorial’s words: “* * * the realistic priority today is
gimply to keep thee apparently incorrigible ftom menacing others.”” “
But before embracing this view, we should stop and ask: How good are.we
at identifying who ig aud is not incorrigible? Is our capacity: to prediet danger-
ougnesy aceurately so much bLetter than ounr capaeity to cure? It does not seem
to be., Careful studies of prediction methody have shown that when forecasting
serious eriminality, there is a strong fendency fo overpredict; most persors
identified as risks will be “false positives”—persons mistakenly predicled to
offend again® And is this theory any more just than the rebabilitative con-
ception it would replace? I think it is not. The severity of the offendexr’s punish-
‘ment—whether and how long he is te be imprisoned—ivould still depend on the
offender's predicted future behavior, rather than on the blameworthiness of his
past criminal conduct. : ) ‘ L
In fact, o shift to this kind of incapacitative rationale may be little change
at all, Isolation of the dangerous was always present in the conceptions of re-
halilitotors: The idea was that—while the good risks should be cured—the bad
risks should be separated from society until they are no longer a public hazard.
A rending of any of the originators of the treatment ideal—Warden Brockway
in later 1870°s for.example™ discloses that (despite the rhetorical emphasis.on
rebabilitation) the point was always made that the system should seek to isolate
those likely to return to crime. .
Toward o fairer conception: Looking to the seriousness of the criminal con-
duct—Punishment is g solemn act of imputing blame. Ity severity should thus
comport with the blameworthiness of the defendant’s criminal conduct, 'To achieve
a more just system, we should stop {rying to base decisions about punishment
on what we think the offender (or other potential offenders) will do. Instead, we
shonld try to make penalties commensurate with the seriousness of the offender’s
crimes. : ‘
In my book, Doing Justice, I try to develop a model for punishing criminaly
~whieh ia baged on thiy simple idea, The model is more fully described in the at-
tached article which I wrote for Current History last year,™ but its main features
may be sumrparized as follows ! ‘ o k
The primary criterion for the severity of punishment should be the gravity
of the defendant's past crime or crimes. Hig supposed likeliheod of offending
aghin ought not determine the penalty. ; . '
Sentencing discretion should be  comsiderahly reduced, through standards
which describe the guantum of punishment for different crimes, These would
take the form of “presumptive sentences.” For each gradation of geriousiess, a
definlte penalty—the presumptive sentence—would be set. Offenders. convicted
of crimes of that gravity would normally receive that specific sentence, How-
ever, variations would be permitted when there were unusual circumstances
of mitigation or aggravation. ’
Imprisonment, because of its severity, would be limited to serious crimes,
such s offenses of actual or threatened violence and fhe more heinous white

Pr:s{gigb’:? gqrval Morris, WThe ];‘uture of Imprisonment’ (Chicago: University of Chicago
e, T S S 0 A0 g nement of
) rgch, Prediction of Criminal Conduet ind Preventive Confinement of Con-
victed Persons,” 21 “Buffalo Law Review” 717 #Dofng Tustice,” :
Nolgwgt‘}bmlorrisﬁ sulgm ’ﬁ%,te 9, gh'h& faens fw . o"pg ustice,” gupra note 1, .ch. _3.
ulon R, Brockwny, “The Xdeal of g Trye Fricon System for e t
Congress on Penltentiary and Reformutorg Diseipline, “Transnctions’ (1é170s)t‘nte Natlonal
m%z)hl{}tgw von Hirsch, “The Atms of Imprisonment," “Current History” (July/August
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collar crimes. And even then, time in prison would be megsured with strict
parsimony : most stays in prison would be three years or -legs. For the noun-
serious.offenses, penalties less severe than imprisonment would be used, These
would. not be rehabilitative measures but simply and_exphcitly, less severe
punishments. ‘Warnings, limited deprivations of leisure time and, perhaps, fines
would be used.* . \ .

Several states have recently been moving in this direction. Qregon has just
adopted legislation which calls for the setting of standards on duration of im-
prisonment, and provides that the primary objective of those standards shoul,d
be “punishment which is commensurate with the seriousness of the prisoner’s
criminal conduet.” ¥ Pennsylvania's House Judiciary Oommittee only this week
reported a bill which creates a commission to set sentencing standayds, and re-
guires the commission to follow a slmilar rationale®® . :

A model such as this is intended to suggest the kinds of questions that we
should be asking, rather than to provide neat answers. Important unmfsolved
issues include the following : . .

Tow can criteria for the seriousness of erimes be devised? While soclologists
have found considerable popular consensus as to which crimes are more serious
than others,® translating such perceptions into workable standards will ‘be a
congiderable task. -

What would the collateral crime-control effects be? Jn the “Doing Justice”
model, for example, anyone convicted of a sufficiently serious crime would face
some time in prison, Would this enhance deterrence, by increasing the likelihood
of substantial punishment for such crimes? Would it have incapacitative bene-
fits, as James Q. Wilson hhs suggested?™ (Were ull offenders convicted of
serious crimes imprisoned for specific periods, he avgues, those inclined to offend
again would be talken out of circulation for & portion of lheir criminal carecrs.)
A panel of criminologists and economists working under the auspices of the
National Academy of Sciences has been studying how such effects could be
measured—and found reliable estimates exceedingly difficulf to make™ But the
matter ig certainly worthy of further study.

Were such estimates possible, iow much should they influence the penalty
structure? Here, theve ave a number of possible variants from the strongly desert-
oriented view suggested in “Doing Justice,” One is that suggested by James Q.
Wilson in an article this spring—using a mixed model in which desert is given
primary emphasis, but deterrent and incapacitative effects are giveu some weight ;
in Wilson'’s words : . ) o

“Were I given the task of designing penal sanctions, I would begin as «
retributivist—i.e., ag one who sees the first to be that of justice. I would try
to propose penalties that seemed morally suitable for crimes and cireumstances of
various kinds, [Others] and I might disagree. about some of these penalties,
though I am willing to guess that, locked in a oom for a day or so, we would
find that we disagree on relatively few. But in justifying that schedule of penal-
ties, based in the first instance on a concept of “just de§erts,” I would try to
estimate the gains to society that might result from the deterrent or incapacita-
tive effects of those penalties, Such facty and estimates would help society decida
whether it agreed with those penalties and whether it was prepared o spend
much or little to see them instifutionalized.” .

Another mixed model has been suggested by Norval Morris: the seriousness of
the crime should defermine the permissible range of severity; but within that
range, deterrence and other crime-control factors should be looked to.®

1 Oregon Session Luws, 1077, Chapter 372, Biﬁ No. 655 (Pelnter
5 General Assembly of Pennsylvania, IHouse 0, rinter’s No, 2 &
DO b Aoy N ommitte Oct STty t (fD I i }10 W

. orsten Sellin and Maryin Woligang, “The Measurement of Delinquency’ Ct
John Wiley, 1964) ; Peter I, Rossl, et 51.. ‘“The Serlousness of Crimg: No{'mtggg‘g ggﬁ?c-
ture and Individual Differences,” 39 “American Soclologleal Review” 224; (1874). IFor
discnssion of some of the philosophical problems of using popular ratings for this purpose,
see “Doing Justice,” supra note 1, fn at p. 82. : .

7 James Q. Wilson, “Thinking About Crime” (New York: Baslc Books, 1075), chs, 8
and 10; see also Andrew von Hirsch, “Giving C'riminals Thelr Just Dessertse” “Civil
Liberties Review’ (April/May 1976), pp. 23, 334, ~

18 National Academy of Sclences—National Regsenrch Couneil, “Report of the Panel on
Deterrent and Incapncitative Bffects” (Draft, 1976). :
19;"7.];!111])15518.2?1180)1, “Thinking About ‘Thinking About Crime’,” Soclety (March/April

A3 . i) . B *

20 Norval Morrig, “Punishment, Dessert and Rehabilitation,” (Bicentennial X, » gpOn-

Sg;‘cido b{g}:%a)a U.8. Department of Justice at University of Demser College :)f I‘.eztcxg‘,llisro?egl-
2, .
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Underlying the debate on such specifics, however, should be a common objec-
tive: devising a system of punishments that is more ﬂm_r{y proportioned to the
gravity of the crime. The principal defect of the traditional rehabilitatively-
oriented penology was its preoccupation with trying to engineer lower ¢rime
rates to the exclugion of questions of justice. It is time we recognize that 'no
penal methods, however enligirtened or ingenious, axe tikely to work great changes
in our erime rates. We would be wiser to seek the more modest an_d humane goal
of trying to make the penal syctem a juster—or at least, a less unjust—one.

1X, IMPLEMENTATION PROBLEMS

Institutionalizing this. new conception presents problems which the Subcom-
mittee should slso consider, It there are to be standards for duration of imprison-
ment, which ageney should set them? Which agencies, if any, should be abolished
a8 obgolete? Unwise implementation choices can—and already have in some
jurigdictions destroy the usefulness of the changes we have been urging, To illus-
trate, let me touch upon two such issues: (1) The role of the legislature, and 2
tha role of the parole hoard.

The Role of the legisiature—It has sometimes been assumed that if there are
to be standards for punishing eriminals, the legislature should set them, Cali-
fornia tooke this approach in its mew code of determinate sentences~—and the
regults were most unfortnnate, Last year, the California Legislature did enact
a reasonably coherent code of presumptive sentences—but this year, the code
has been overwhelmed with numerous amendments that not only will lengthen
gentences greatly but revive much of the wide discretion which the legislation
was originally designed to restrict.®

Phe fact is that a legislature—faced with so many other pressing publie con-
cerng~—hag little time and resources to devote to the laborious and technical task
of setting penal standards—The fact is also that politics interfere, The public’s
fear of crime makes it tempting, in a legislative forum, to refer the difficult ques-
tions to some other official’s discretion, or to adopt unrealistically harsh penalties
in order to demonstrate “toughness on crime” to the electorate,

A legislature may delegate its rule-making powers on specialized subject-
matters to other agencies—as Congress has dene with such regulatory agencies
as the 8.1.0, I'L.C,, I.C.C, ete. This is an area where delegition seems appro-
priate, The legiglature could continue to prescribe maximum permissible penal-
ties and give the standard-sefting agency guidance as to the rationale to be
followed. But the details of the standards should be developed by a specialized
agency which has more time to devote to the fask, and which is somewhat freer
of political pressures. A variety of agencies eould be selected for the task: a-new
gentencing comiission (as the present ¥ederal Criminal Code bill and the Hart-
Javits bill propose®); a new body whose responsibility is to’ decide releases
from prison (as the AB.A’s Committee on the Legal Status of Prisoners has -
proposed ) ; or elge, by the parole hoard, as the new Oregon statute would do.*

Abolish parolef—The Attorney General and Senator Kennedy have recently
called for the abolition of parole, and the Federal Oriminal Code bill, in the form
reported by the Subcommittee on Criminal Laws and Procedures, would create a
near-presumption of no parole, The argument made in support of abolition sounds
simple and plausible enough: parole was historically based on the rehabilitative
penal philosophy ; hence if this philosophy is abandoned, so should parole. But
matters are actually more complicated. )

I have no sympathy with much of the parole board’s present practice. There are
no standards for release; the releage decision is needlessly delayed uwtil well
into the offender’s sentence; ® too much emphasis is given to rehabilitative/pre-

ot Crlifornin Session Laws. 1876, Chapter 1189 ; Phillip Johnson and Sheldon Messinger,
“Qnlifornia Determinate Sentencing Statute, History and Issues,” paper presented at
the Determinate Sentencing Conference, Iar] Warren Legal Institute, University of Caii-
fornia at Berkeley, June 2, 1977, ’

23 Federnl Criminal Code bill, 95th Congress, 1st Session, 8. 1437 (Committee Print,
Angust 4, 1977) : Hart-Javits bill, 95th Congress, 1s¢ Session, S. 204 (January 12, 1977)

2 American Bar Assoclation, “Tentative Draft of Standards Relating to the Legsl
Status of Prisoner” 14 “Amerléan Criminal Law Review" 877 (1977), Standard No. 8.

2 Oregon Statutes, supra note 14.

% This 18 no longer true, however, of the United States Parole Commission, Tt has now
established guidelines for its relense decisions; and has moved toward informing prisoners
eayly of thelr expected time of release,
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dletive nottons of whether the offender ig “ready™ for release: and pogt-releage
gupervision mdy be largely o waste of money.” But these are all matters that
could be reformed. The board could be directed to formulate standards for ve-
lease, and be required to give primary weigi iv the seriousness ot the offense in
formulating those standards.” The board could be ealled upon to inform the
offender of his release date shortly affer he enters prison, And the supervision
could be senled down or even eliminated. In fact, the new Qregon statute would do
precisely these things (except for the elimination of supervisiom.) b .

Would it be better to keep parole in this revised form? Or eliminate it entively?
Before opting for its elimination, it is worth considering how parole aifects the
way thne in prison is calculated. There is now a dual system of reckoning time.
Judges are accustomed to imposing lengthy sentences of confinement—ivhich the
participants in the process do nat expect to he garried out; which could not be
carried out given the limitations of prison resources; and which would be dis-
proportionately severe were they carried out, The parole board’s ,functim;-mper--
haps its most important practical role—is to decide shortey, actuai durations of
jmprisonment. The prisoner who gets a six-year sentence ¢3n norimally expect to
be paroled after two or three. . . .

Were parole abolished, there would be a single reckoning: real time in prison,
The judge’s sentence would define the period to be actually served, The transi-
tion from dual to single time could easily give rise to misunderstanding, how-
ever. The appearance of a shift towards leniency can be created, even when there
has been no change in the real quantum of punishment, Suppose the practice in
a given jurisdiction had been to give firs{-time armed robbers an averags gentence
of gix years, and parole them, in most cases, after about one-third their sentence
had expired. Suppose parole is abolished and & two-year presumptive sentence is
preseribed for first offenders convicted of armed vobbery. That would iuvolve
Jittle actual change in the average stay in prison: it remains at two years. But
to those accustomed to hearing sentences expressed ia the old manner, it will
seem to be a large sentence reduction : two years instead of six ! ®

Is such misunderstanding worth risking? Perhaps it might be, with sufficient
precautions taken. If a single-time system is established, the agency setting the:
standards would need a clear directive thet it adjust sentence durations down-
ward to reflect the faet that it is dealing with real, ot apparent time, The
Hart-Javits bill, which eliminates parole and creates a ¥entencing commission to-
set the standards, would accomplish this by setting striet limits on the amount
of actual confinement which the commission is permitfed to prescribe. The bill
expressly requires that the commission’s standards make sparing use of dura-
tions in excess of five years.™

Withont such precautions, a shift to single time could lead to a large escalation
of sentences. Thiy is a wajor defect of the Federal Criminal Oode bill's present
provisions. The bill calls upon the sentencing commission to preséribe *“real time*
sentences that are not parolable. Yet it contains no clear requirement that the
commission reduce sentence durations downward to reflect the fact that it is
dealing with real rather than apparent time. And the statutory maximum sen-

26 See. o, David M. Stanley, “Prisoners Among Us: The Problem of Parole” (Wash-
ington. D.C ¢ The Brookings Institution, 1976).

27 Oregon Stantutes, supra note 14,

28 The new law requires the parocle haard, after consulting g joint advisory commission
of judges and narole officinlg, to set standords for 1ts release decisions~—(in itg language)
to preseribe “ranges of duration of ifmprisonment to be served for felony offéenses prior to
release on pavole,” The statute preseribes a4 desert-oriented rationale which the board must
follow in setting thore standards, as follows ¢ )

“go ok k% The ranges [af duration of imprisonment prescribed by the boardj
shall be desigped to achieve the following objectives :

;‘(u)dPutnishxgent which is commensurate with the serfousness of the prisoner’s crimi-
nal condnet : an

“ To the extent not Inconsistent with paragraph (a) of this subseetion:

“(A) The deterrence of cximinal conduct ; and

“(B) The protection of the publie from frrther crimes by the defendant,

*(8) The ranges, in achieving the purposes set forth in subsection (2) of this section,
sh‘u_lli gi]v;;i r%rlm:},ry welght to the serlousness of the prispner’s pregent offense and hig
eriminal history.

The board 18 required to Inform the offender enrly of his release date and that date can
Iater he changed only for “‘serious misconduct” in prison, : .
. w’l‘h]st aggument will be elaborated in my forthcoming report on alternatives to parole, |

upra note 2,
o Hart-Javits b1ll, supra note 22, sec, 8,
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tencog prescribed in the bill are gtill the very high ones assoeiated with the tradi-
tional dual-me system——twelve years for burglary, stx years for auto theft, and
o forth® ‘Che dangers are evident., 1 very much hope that—ay thiy important
legislation continues through Congregs——these needless rigks will be eliminated.
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M. vox Hirsom. Let me just summarize some of the points that I try
to make in the statement.

Firgt of all, as to rehabilitation. ;

I think nne of the things that is really quite extraordinary is the
change in official or prevailing thinking on the subject of punishment
over the last several years,

When T started writing “Doing Justice,” which was in 1971, there
was ab that time a number of studies suggesting that perhaps rehabili-
tation didn't work as well as it should ; but there was still a, very, very
strong Lelief that the ideal way to dispose of convicted criminals was
to sentence them according to their needs for treatment. ,

Tt was still thought that if there wers problems, they were problems
of finding effective methods. And T think we’ve gone beyond that now.

I think that we are beginning to see that there are more problems to
the traditional idleal of rehabilitation as it applies to punishment than
simply the question of whether it works. o

I note that Professor Wilkes will be testifying after I will. She has
been involved in a number of studies on the effectiveness of programs.

The impressions T have of what they show-—not that nothing works—
but that not many programs are effestive, Where they are effective, it.is
for small groups of offenders. Above all, the whole technology of re-
habilitaticn is still at & primitive enough stage where it is very hard
;o 1}33 g, as a guide in deciding how much somebody should be

unished. '

But there’s another side of the rehabilitative ideology that interests
and disturbs me, It is the question of fairness.

Is it fair, or just, to take somebody who has been convicted of a crime
and decide whether he’s going to be imprisened, or how long he’s going
to bo imprisoned, on the basis of what somebody thinks are his needs
for treatment, ' . |

1 Tederal Criminal Code bill, supra note 22, secs. 994, 2801, 3831. For my eriticlsms ;)f
an enrlier version of the same bill, se¢ my testimony ber I 3 )
Procedures Subcommittes, June 9, 1877, v v before the Senate s ﬂmi”nal Tws and
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T submit that—even it you did know what his needs for treatment
are—it would be unfair. _

T remember one example, of o talk & prominent Federsl judge gave
at which I was present. He told & story where he had three young men
before him who had been convicted of violating the kidnaping statute
because they had robbed a gas station and taken the attendant across
the State line in their cax. ﬁmy didn’t injure him and let him go after
a short ride. The judge sentenced two of these defendants to 5-year im-

srisonment and put the third on probation, although ail three of them
}md been involved in the identical transaction and all three, I believe,
were first offenders. ) : ,

He explained that the reason he did so was that he could tell that two
of them were hardened criminals while the third was somebody who
had (Fotential for rehabilitation. Fle explained to us that, in fact, that
third young man was now working in a flower shop and had become a
fine young man—and. that showed 1t was an excellent decision,

I submit to you, My, Chairman, that it is not an excellent decision;
that there is something fundamentally unfeir about taking three peo-
ple whoe have committed an act of roughly equal blameworthiness and
subjecting them to punishment of very, very different severitics.

I submit that would be unfair, even it we knew something about hoy
to treat, - ‘ : ;

This doesn’t mean that we should give up efforts for treatment, but
it does mean two things. v

Senator Bivew. Excuse me. If I could interrupt you there.

Doesn’t that imply that you do not believe that rehabilitation is the
primary goa) of the criminal justice system? .

Mr. vov Hmsom. That’s right; T don’t believe it’s the primary goal.

Senator Bmoex, I'm not arguing that. X just want to make sure I
understand it. - : ’ : ,

Mr. vox Hirscm, And I can put it more specifically that I don’
think that rehabilitation should he used as the criterion for deciding
how much you punish—how severely you punish.

So my view 1s that if you are deciding, for example, whether some-
body should be imprizoned, or howvlong he should be imprisoned. his
need for treatment should not be considered for that desision.

It’s only once you've decided that this person, say, should be im-
prisoned, for other reasons, for 6 months (or a year or whatever) then
you can begin to think about treatment programs during the period
of his confinement. , ‘

There are two kinds of programs—iirst of all, as Mr. Carlson mun-
tioned before me, in any case you need programs of simple help. Not
rehabilitation in the crime control sense of reducing his criminal pro-
pensities, but simﬁly help to overcome some of the social disabilities
that these people have and some of the problems that they have,

But beyond that, X think it’s perfectly sensible to try rehabilitative
programs, provided-— oo

Senator B, I understand what yow're saying, but the point that
I’d like to make-—because it 18 a departure from what has leen con-
sidered to be-—it is a basic philosophic difference that you have—and.
T'menot sure that T don’t share it with you—that the criminal justice
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system, even 1f you knew precisely how to rehabilitate someone, should
gtill mete out punishment. .

I’'m not sure why you believe that.

M. vox Irrsow, Let me try to explain,

I think the veason is that 1f you look at what the criminal sanction
is and look at the way we understand it and the way the criminal
understands it, what it is is a solemn act of condemnation. That is the
whole way in which punishment is perceived.

You are indicted for a crime; if you are convicted, you are found
guilty, There are all sorts of ways in which punishment is fraught
with overtones of blame. ‘ ‘

One of the interesting cases which I think we all followed, for
éxample, was some time ago in the Watergate events when Mr. Nixon
rveceived a deficiency judgment from the IRS for a large amount of
money., -

He was very emphatic at that time, as you remember, that this
deficiency was levied as a deficiency and not as o penalty.

The reason was becausoe of it were a penalty, it would be an impli-
cation of wrongdoing—of misbehavior.

It seems to me that that is true. In other words, that any sort of
crimingl punishment is an indication of wrongdoing, and an indica-
tion of blame; and, therefore, it follows that the severity with which
you punish is a way of suggesting how blameworthy or how much
blame was imputed to you.

If you put somebody on a suspended sentence, it’s a way of saying:
We are not very morally indignant. If you give somebody a prison
sentence of 5 years, it’s a way of saying: We are severely condemna-
tory of your behavior.

If that’s true, and I think it is true, and that’s the way we under-
stand punishment—that’s why punishment stigmatizes the way it
cloes—then it seem3 to me very important as a matter of fairness that
the severity of punishment should be apportioned to how reprehen-
sible—how serious—the conduct is.

The problem in my earlier illustration, is that these three individuals
committed an act which was about of equal blameworthiness. There
were three; they did it together; and they had about similar eriminal
records. And yet two of them were being subjected to the grave social
condemnation of a substantial period of imprisonment and one of
them was given a much move lenient sentence, which implied somehow
“we are not nearly as disapproving of you.” Yet the conduct was con-
duct which was equally reprehensible in all three cases.

So, that’s T guess the most fundamental and simplest reason why I
believe that you have to apportion punishment in accordance with
the seriousness of the offense.

Becaunse I happen to be a teacher there is one parallel I always
think of. And that is the grading system. =

I often as a teacher get some student who comes into me and says:
“IWhy did you give me a C on my paper?”’ I say: “It wasn’ a very
good paper,” Then they say : “Yes; but if I'm given an A on that paper,
it wonld help me pet further in my studies, and my eareer would bene-
fit, There’d be all soxts of terrific things that would happen. I'd be
rehabilitated ot habilitated. My futuve would be a much brighter
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‘Tuture, and why, professor, do you want to darken my future by giv-
ing me the €% I try to explain that I would very much like to help
him in his career, but what a grade is, is a symbol of past performance.
And if you give somebody an A for a C paper, that’s saying that a
poor performance is a good performance, Conversely, if you take
hi?l-quality ‘work and give it a low grade, it’s the othor way around.
t seers to me that punishment has that sort of grading overtones,
and that’s why I would—-— - " .

Senator Bimew. I think it does have grading overtenes; but, again,
I think there are several schools of thought in this aves, and I want
to try to wnderstand. If there is a distinction, to make the distinction
clear among those schools of thought. R

First of all, there are those who have, to date, traditionally bzen
believed to be in the school or camp of the liberals—the humanitar-
ians—those who believed, and our whole criminal code was geared to
this concept, that the only justification for putting someone in prison
was rehabilitation. :

There wasn’t any other reason.

If the person who was convicted was rehabilitated as o matter of the
conviction, then there is no good reason to put them in. What we really
want to1 do with the prison system is assure that the conduct is not
repeated.

Now that school of thought, in my opinion, has been—if not totally—
very much diseredited. :

There is a second school of thought that says the reason why re-
habilitation shouldn’t be the basic block upon which we build onr
criminal system is because we dow’t know how to. If we knew how,
then the liberals would be right—we should. If we really could apply
a machine 1o someone’s arm to determine whether or not 2 years or §
years or 10 years would do it, then that’s what that person should get as
to how much time is needed to rehabilitate that person and make him
a whole, productive citizen again—at least attitndinally.

There 1s a third school of thought that seems to be represented by
your point of view today. '

Even if we came upon a magic formula to determine how each of
those three boys was going to react to his or her incarceration or what-
ever punishment was meted out, that we should not apply it differ-
ently—even if that machine said that one boy needs 50 years in order
to be rehabilitated, another boy needs 5, and another boy is already
rehabilitated by the trauma of going through the trial. They all should
get 15 years or § or whatever it is. They all should get the same. Be-
cause one of the essential elements of the eriminal justice system in the

- hailding block should be a concept of just desserts and accountability,
regardless of whether or not you're sorry after it’s done. You broke
the window, and you should be punished because society views that
as grave. ,

D’'m not argning with that, But I want to make sure that it’s not
confused with other witnesses who will be testifying that the reason
we should go to flat time sentencing or a different sentencing procedure
or different types of rehabilitation programs is because the science ‘of
rehabilitation is not a science and we don’t know.

ﬁ&i[r.l von Hirscr. You are entirely right that I am in the third
school.
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But when you talk about what it would lock like if something
worked, I think we have to realize what that?’s like, - o

There is one parallel we have which is, in fact, an old historic
Em’@]_lel; namely, the use of the decision to inc¢apacitate.. Not to re-

abilitate but to restrain people who are deemed dangerous. - '

One of the things I meationed in testimony—the New York Times
recently had an editorial in which they said: “We can’t treat, but we
can isolate the people who-are dangerous.” :

Our technology for prediction is a little further ahead than our
technology for rehabilitation. ' ‘

What you can do ig; with predictive instruments, say that certain

. groups of people sre higher risk groups than other people. You can
“state that somebody who has had a history of prior crimes is statisti-

caily more likely to coramit a further erime than somebody who has
never committed a crin:e before. ‘

But what you can’t dsis have a judgment that is uniquely right about
the individual. For example, when you try to predict—say you have
a group of people with an extensive history of prior crimes—it will
still be true that some of the people whom you predict to be dangerous
will, in fact, not do it again, : ‘

. Now, effectivencsy of treatmeni—if it happens—is going to look a
little the same way. If you’re lucky and if you really succeed, what
youw’re going to be able to find is that there are a group of people who
are, statistically speaking, more amenable to a certain kind of treat-
ment than another group. Success will mean that if you take that
group of people who you think are amenable, they will do better, if
you treat them, than a random selection. In other words, the returns
will be slightly better than if you leave them untreated. v ‘

But it will still be true that some of the people whom you treat and
you think are safe are going to do it again and some of the people
whom you have detained longer for treatment will be people who
didn*t need it at all,.

So you will never have, in other words, a certain treatment where
there is a green light that flashes on the person’s forehead saying he
needs cure or not, or he is cured or not.

So I think that also one of the problems is that effectiveness, when
it’s achieved, will never be something that will allew us to say: You
are safe; and you are not. There will be lump judgments in which we
make mistakes on both sides. And you will tend to make mistakes of
overprediction.

That’s the other reason I have nervousness with these future-
oriented—either predictive or treatment—methods.

Senator Bmzxy. Essentially, right now I have really a good deal.

I don’t think that the parole system and the parole boards work.
I don’t think they know. ‘

‘We went through, a period from the 1960’s—an extended period—
where we used to say that what we need on parole boards are more
]sociologists, pyschologists, and psychiatrists, and they’ll be able to
now. - : .

Effectively, what we’re agking under the present parole system is for
the parole board to determine whether or not the gresn Jight has
gone on. ' ' ‘
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We're asking them to look and say—and they ave suying—that we
think John Doe’s green light has gone on. We, therefore, believe that
the sentence which he received he need not serve out because he is now
rehabilitated. '

I happen to think that’s a bunch of malarky. I happen to think we
can't measure that; we don’t know how to measure that. ,

And, as a consequence, we should not go out and tell society as a
‘whole—we officials—that we know and, therefore, what we want you
to do, taxpayer, is spend more money to provide for more systems that
are designed to put people on the street who will go back and vandal-
ize and vietimize you all over again. :

What we end up having is a revolt which we’re seeing right now.

Good-thinking people are saying: We know you don’t know, but
you continue to tell us you know. P."l‘herefore, we don’t have any con-
fidence in you anymore. We want to get tougher. : :

We have people talking about longer and more severe sentences,
which I don’t think is the answer either.

But the reason why I went back to those three categories is this, In
terms of the justification for the ultimate position taken by a public
official or as the basis for a law which we pass or don’t pass that alters
such things asthe parole systen: and how probation functions and the
sentencing system, 1t has to be founded upon at least one, if not several,
philosophic premises. ,

The one which you're suggesting to us here today is one that would
not even go through the charade of determining if we know or ever
will know when the green light goes on. We do know when the red
light goes on. The red light goes on when the conviction is had.

Mr. vox Hirscr. That’s right. ‘

Senator Bmex. And at that point we should be human but certain
in the penalty that we—and it is a penalty—distribute.

M. vox Hirscm. I agree with that, But let me maka just a few com-
ments on it. , , ~

First of all, the problem of sentences and trying to predict future
conduet historically was not Jimited to the parole board. In fact, what
happens is that judges try to do it all the time. :

If you read the Model Penal Code, they tallk about undue risk.
~ In fact, in the Model Penal Code, the same criteria is set forth for
judges and parole bosrd decisions. \ ‘ .

lIxf{nglaso is possible, by the way, for parole boards to change their
thinking, - ‘ o

For e%am nle, the Federal parole system is moving in this direction,
It is possible to have parole decisions made on the basis of priov
condueti: S h

For example, Oregon has just passed a statute: which Traferred to
in my testimony in which the parcle board makes release decisions
based on the seriousness of the offense, and would be reguired to set
standards for their release decisions. o o
" In other words, I think that the problem of trying to find the
green light is something that the whole systera has been guilty of.

I think the problem that it has is that as long as we do that, there is
an ever growing tendency to increase the severity of the punishment.

Senator Bmew. Right. : ‘ ’
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Mr. vox Hirscm, Because if an official supposedly is given the taslk

 of finding when you are safe, he will release people and some of’
the people he releases invariably are going to offend again. The les-

. ison that’s going to be drawn is that we need more people locked up:
onger. ~

Ogne of the things that I think is very good about the existing'
system of Anglo-American justice is that before somehody offends, you.
can’t lock him up on the grounds that he’s dangerous. It is simply
a rule; we can't do it. In other words, no matter how many indications
there are that he is a rigk, you can’t intervene until he’s done something..

The result is that there is no outery whenever somebody commits a
first, offense. We don’t say “Why didn’t we lock them up sooner?”
If wo would have a gystem that wonld allow confinement on the basis
of risk, we’d be finding that more and more people would be locked’
up before they committed any offense,

I think the same thing should apply afterwards.

In other words, if 'you commit an offense, you should get a period
of confinement that you deserve. When you're let go, the system
should be honest to say: Look, we hope you won’t offend again; we-
are making no guarantees. What we’ll do in the future we don’t know
that much.

What we have done is make him pay a certain price, and maybe that
will have a deterrent effect and maybe it collectively will have some:

" incapacitative effect. But we are making no promises about what we-

¢an do for this person. - : ‘ ,

Senator Bioen. I think that’s a very valid distinction to be made:
with regard to the schools of thought that are now in contention on:
this issue.

T really apologize for interrupting. I find this very helpful, and
hopefully my colTea,gues reading the record will find it helpful.

T’d like to pursue one thing further by way of interruption and then:
let you proceed.

o should malke a distinction shouldn’t we between a judge at the
time—many times—and I guess it says something for my ability as a.
defense lawyer—I have stood there when the judge said: Please rise.
The attorney rises and stands next to the person about to be sentenced,
which I always find somewhat ironic—that we both stand.

The judge says, based upon—because in almost every State there’s &
requiremens for g preséntence report—and he has the presentence Te-
port in front of him—based upon the following things, I'm giving you
the following sentence.

- To date, he has had to couch his decision in language of rehabilita-

tion. In other words, he looks at whether there is a job or a family
and how stable the man or woman was beforehand, what is the likeli-
hood of incarceration and what effect it will have, ‘

He is doing, what you accurately pointed out, what the parole board
does, He's doing it in the first instance and setting the sentence.

I know you feel, and I think I feel, that that is something he’s
capabls of ‘doing, and we shouldn’t put that responsibility on him
because he’s not capable of doing it. He doesn’t know when that green
light will go on.




27

. But there is room, isn’t there, for the judge when sentencing to take
into consideration mitigating circumstances that produced the Behavior
that brought on that person acting out. - '

For example, if there are two defendants standing in front of a
judge, one of whom had tremendons stress and pressure on him to
steal the money for the following reasons and at the time was intoxi-
cated when he did it, although that is not an excuse and is only mitigat~
ing, and the other one was cold, caleulating, and enjoyed the thrill of
doing it, there is a difference, U

_The judge should—and does aiready—should the judge have the
right to impose sentences—not of great disparity—but be given some
leeway to bring into consideration the circumstances which wounld
mitigate? :

The ridiculous example that’s always used but does happen, The
poor man’s wife dying—that kind of circumstauce.

T admit it doesn’t happen very often, but it does happen.

That’s a mitigating cireumstance, as opposed to one that would lend
itself for determining whether or not rehabilitation is possible.

Should mitigation be something a judge should be able to do?

Mr. vox Hirscm. Absolutely. Let me comment on that.

One of the things I proposed in “Doing Justice”—and which the
Twentieth Century Fund report also proposed—was the idea of what
we call the presumptive sentence.

‘What the standards should do is prescribe what, say, a nighttime
burglary of a home should ordinary receive on, say, the first offense. In
other words, that would be the norm.

Then you should be able to depart from that norm in both direstions
when thers are either aggravating or mitigating eircumstazces.

I think, Mr. Chairman, that you rightly describe them. They are
circumstances that relate not to the personality or the needs of the in-
%ivéc}gal but relate to the blameworthiness of the conduct at the time

e did ik

. One of the classic cases, for example, is provocation as a mitigating
eircumsbance.

- Also, if you have two people committing a robbery, the fact thab
one is the ringleader and the other is & peri 5hera1 participant could be
a mitigating cxrcumstance for the latter.

There are surrounding facts about the crime that affect the blames
worthiness of the condudb at the time.

The one thing I hope that happens is that the standards should also
include general instructions on what kinds of factors constitute ag-
gravating or mitigating circumstances. -

One of the problems in the existing system—and as you rightly say,
the jndge takes those into account—is that there are no uniform under-
standings of any kind of what should or shouldn’t count. - -

For example, one thing that you juss mentioned: Should it count,
a8 a mitigating circumstance, that the defendant afterward said he
was sorry to the judge. T happen to doubt that it should. That’s some-
thing on which there could be legitimate dispute, even among people
who have basically my kind of philosophy.

But thers should be » principle about it. Tt shouldn’t be the fact that.

one judge says: I mever take Into aceount that you say you're sorry.
And the other one does. ‘ ‘
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I think if you began to develop a set of sentencing standards, the
most complicated and the most infsresting part of the standards would
be precisely that—beginning to develop not criteria but principles of
aggravation and mitigation wheré it would help the judge in making
thege kinds of things. Nobody has done that systematically yet.

Senator Bmen. Let me speak to that for a moment.

I think that may be very difficult, if not impossible. ‘

Let me give you an example of why I have concern about that.

+ I think we would all agree that the social acceptable mores in this
country vary regionally. ‘ o :

Let’s take a very outmoded ide. .

It is wrong for me under the law, and it is a crime and one which
I think should be a crime and should exist 2s a crime, for me to turn
around and physically punch somecne in the nose who would walk
by and touch my wife on the rear end. There was no assault on her,
and she was not put in danger. I did assault that other person——clearly
an assault and battery—and it was not warranted under the law for
me to hit that person. ‘

Now in certain arcas and certain sections of the country, attitudes—
from small towns to large towns—vary considerably upon whether or
not that conduct is required of a husband or a wife.

Although it does not excuse, in certain areas, it may very well be
something which a judge could look to as mitigation because they’re
of the socictal values of that avea or town. It doesn’t make it right.
You still want to discourage me from punching that person, even
though the conduct of the other person was outrageous:

. ]]:;1 other areas of the country, that is not something that is thought
to be.

T’11 use my own State so I don’t malign anyone else. If every time
a man leered or made advances toward my wife in Philadelphia, T
turned around and smacked him, T4 be wallking around with boxing
gloves on all day. o

But if I'm in Dagsboro, Del.~a town of a couple thousand people—
if it happened, it would be very unusual for that conduct to occur.

How do you write that kind of thing into a code, or is that the kind
of thing that you're talking about? :

Mr, vox Ehmsom. Senator, you raise one of the toughest and most
interesting questions—the whole question of variation by region.

First of all, I think if you're talking about principles of aggrava-
tion and mitigation, they should be written differently than the In-
ternal Revenue Service. They shouldn’t be these and these circum-
staveer, count for this much reduction. There should be some broad
principles on what counts and what doesn’t. ‘ :

One of the things that one has to do, for example—I’ve spent a lot
of time debating precisely the issue that you talk about. -

To what extent should one allow variations based on differences in
regional mores. o ‘ '

I think one can take one position or the other that there should or
shouldn’t be differences. : :

But the one thing is that if we began to get pringiples of aggrava-
tion or mitigation 1t wonid force us to confront that issue ﬁirectly
rather than shove it under the table. - o o ‘
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‘What happens, I think, in Dagshoro—and I’'m not sure—is it may
turn out that even there, of the three judges sitting, one judge has
the view that assault is abominable and should never be ‘condoned
and doesn’t consider mitigating circumstances and the other two look
to the mores. ‘

So one has to, I think—for example, one.of the things that we can
do is talk about, as a mitigating circumstance, the idea of provoca-
tion—and describe provocation a little bit—in such 4 way asto allow
community differences about what constitutes a provocation or not. In
other words, some way so that we address these prineciples rather than
sweeping them under the rug.

Senator Bmen. I see your point,

I thought maybe the way—and I have not reached a conclusion on
this—to address them is to address them in terms of the leeway with
regard to presumptive sentencing: In other words, do it through the
back door. ' ‘ o

I happen to believe that everyone from Kant through Pound was
probably incorrect. And Frank probably was correct in his view of
gastronomic jurisprudence. ‘

Really there is no way, no matter how we write the law and no
matter what happens, that what the judge ate the night before and

* his or her spouse treated them the night before, 1an’t going to impact
upon what sentence is meted out the next day. .

I firmly believe what has come to be essentially a treatise law in the
modern mind. He’s correct. I personally do not see——

As a defense attorney, I used to pray that I drew certain judges
based upon certain things. '

For example, if T knew there was a particular problem that a judge
was having, I would go out of my way within the law to see to it
‘ghgt my client did not appear for sentencing that day and draw that
judge.

I?irmly believe that it made a difference on what happened. .

So even when we do write it, we have to write it broadly—what are
considered to be mitigating eircumstances that could be considered.

Even within that, I don’t know how we affect a judge’s individual
acts.

Mr. vox Hirsos. I'm not sure I have an answer. ,

First of all, we all know, as lawyers, that even if you write any de-
tailed code—and I’'m talking about for aggravation and mitigation
and something that wouldn’t be terribly detailed—you and I could

. interpret it differently. In fact, we could interpret it differently on

different days probably. : .

In other words, we aren’t going to get rid of that. o )

I think Frank is right about his point on gastronomic jurisprudence,
except that my suggestion is not that the stomach will never influence
the decision but rather that it is unfortunate if it’s the only organ of
the body that’s used. [Laughter.] T :

~ That, I think, is what happens in sentencing today. Because there are
1. principles, that’s just about the way it works, . .
lpthink one of the things these kinds of principles would do is—
though they wouldn’t leave the stomach out—they might help route
some things through the brain before a decision was made.

99-177—78~——3
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Senator Bmey, The practical problem I have with that is.actually
the business of drawing those standards. L

Again, I'm not suggesting that it can’t be done, but knowing how
diffienlt it is to get- major changes inthe code through a legislative body
of B35 persons, just based upon the question of what constitutes the
parameters of the presumptive sentence, leads me to be somewhat
skeptical about the ability to legislatively do what you're suggesting.
. Ideally, 1t’s the best thing to do in my opinion. I don’t know how
we get at that. _ : ' '
M. vox ¥rscm. There is one suggestion T would make in connec-
tion with that, and T mentioned it in my prepared testimony,

That is the (}uestion of if you want standards, who should set them?

I think you're absolutely right that a legislative body cannot deal
with these kinds of igsues, because of the fact that it’s enormously time-
consuming, Any legislature has all sorts of other things on its plate.
And becnuse it's something which because of the politics, has been very
difficult to debate in an open forum.

T think that one of the unfortunate things that happened in Califor-
nia was the fact that they tried to develop their standards through the
legislature. They got a pretty good bill the first year, and then there
were amnendments which entirely wrecked the bill by raising the sen-
tences and increasing the discretion, = ,

I think the only hope is, if you want to begin to get standards, is to
do what the Federal Government has done in other areas; namely, dele-
gate that kind of function with certain general prescriptions to some
other body. a '

There is a debate, and it’s rather complicated, about whether there
should be a sentencing commission or still the parole boaxrd, '

I think as far as the question of how you write those guidelines——
By the way, I think you’re entirely right. T think all we can do is
begin to try. ‘ - -

For example, T am going to be involved personally in writing the
guidelines for the new Oregon statute. I think what we’ll have to do
is a series of trial and error about how many presumptive sentences
there are—in other words, how many categories—and about how
broad and narrow. I think that’sthe only way to do it—try.

Probably we’ll come up, at best, with something so-so. It is going to
be crude. I think that you’re right. And I think you’re right also that
one can’t achieve ultimate sophistication in those sorts of things. But
maybe one can do better than—— :

enator Bmew. Is it naive to think that we should look to the court
to promulgate internally its own guidelines? As guidelines and not as
statutory requirements, '

It is usually very difficult for a Federal judge, or any judge—but
less for & Federal judge—to go directly contrary or upstream to the
‘accepted code of action by the remainder or his or her peers.

~ Is that a possibility for us to ask the Judicial Conference to sug-
gtest thgat they promulgate what constitutes mitigating circum-
stances? ‘ ‘ ' '

Mr. voxr Hirscr. It's a possibility. Let me just describe the problems.

One of the problems is that in order to develop guidelines, the one
thing you do need is that you can’t do it on a case-by-case appellate
way. : ‘ ‘
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Senator Bmew. I agree with. that. . .
Mr; vox Hirson. For obvious reasons. So it’s a matter then of hav-

ing somebody within the judiciary prescribe the general stendards. -

~ It -could be done. For example, in 1y own State of New Jersey, the
Chief Justice has very wide rulemeking powers,’

The one problem has been that the judiciary historically has been
fairly reluctant to develop standards in the aves of sentencing beeaunse
of an ideology that each case Is unique or ditfferent.

So one of the serious problems that you encounter—and at least
certainly it is true in State jurisdictions that I know-—you will got a
ot of judges saying no sort of standards are appropriate, but then
in each case it’s different, S : T

For example, if you take the esimple of the parole board in Qre-

~gon, it-was the parole board itself that led the way to the adoption of

this new legislation which required the parole boards to set standards:

for when to release people.

. If one of these bodies involved, can do it, the other would tdo. There:

'is one example where it’s been done by judges: namely, in Denver.
Through Don Gottfredson’s and Leslie Wilking’ leadership, they have:
been developing guidelines based on, in that case, priordecisionmaking
patterns. So it is a possibility. I think you’ll run into considerable

- tesistance from judges, though. o o

Senator Bipen. I think you're absolutely right. But I think that

‘judges are in jeopardy now in terms of the attitude of a growing num-
ber of people—and I clearly am not one of them—to meddle with
teriure and jurisdiction and disceretion of judges. o T

Although I think in ordinary times we would find it impossible for
the court to come up with guidelines, in balancing their own intevest,
they may find that they should move in that direction.

But that’s just an editorial comment.

One last question I have. C

Under the general mitigating cireumstances or standards that we've
been. discussing here, can a judge or parole board justify as much of a
disparity in the sentence that would be handed out as they can now
under the rehabilitative jargon that is used in justification? = -

In other words, do we run the risk of ending up where we were?

Mr, vox Hirsom. Obviously, when you’re reforming anything, that is
always a possibility.

I think it depends on the form of standards. ' o

In other words, if you simply adopt a general principle that indi-
viduals should be punished as they deserve, instead of individuals
being rehabilitatéd as they need, and didn’t do any more, you would
have great disparities because what was considered deserved would be
very different. - . : ‘ ‘

So whether you’re able to reduce disparity will depend very much
on the willingness and ability of some standard-setting agency to say
something specific. For example, if you read the Model Penal Code,
nothing specific is said about how much punishment should be meted
out. If you do have more specific standards you’ll also need some sert
of appellate process which makes it sure that when people depart
from the norms, that something happens and the mistales are corrected.
. 'The other major problem which will be mentioned here in the hear-
ings and X don’t think anybody knows much about is how standards are
going to be affected by a process of plea bargaining.
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For example, Frank Zinring and Albert Alschuler put forth an
hypothesis—which X call the Tydraulic hypothesis—namely that if

“you develop standards in the sentencing area what will happen is that
those discrgtiona,ry detisions will switeh back simply to the plea bar-
gaining end. e

T think we don’t know that. I think that is one of the major areas
which should be studied In fact, the LEAA has just put out a request
for proposal to study that kind of problem in the states that have
adopted determinate sentences. I think you'rs going to have to worry
about ples bargeining; and Tithink that one of the things that may
be a possibility-—Alagka, I understand, is moving towards a very
substantial restriction of plea bargaining.

That is & problem. It’s ons area in which I don’t think anybody
Jknows enough about, becanss the only way you can learn about it 1s
fo try a system of standards and then see what happens.

Ay own opinion is that if yon want to restrict discretion and dis-
parity, that you have to start with standards on the sentencing and
parole end and then move gradually backwards to see what you can
do about plea bargaining. ,

Senator BrpewN. Thaﬁogic of the plea bargaining process—being g
fly in the ointment here—can be applied it seems to me to any stage
of the criniinal proceeding.

-~ TFor example, when the police officer arrests John Doe for such and
such g crime, there are many instances where a policeman in his or her

- individual discretion decides not to arrest the person, based upon the
.mitigating circumstances, I know of that personally. K

We have the situation also where the U.S. attorney and the at-
torneys genaral of this country, even though as a consequence of a
grand, jury investigation determine that there has been a technical
violation of the law, look at the circumstances behind that violation

.and decide not to ask for an indictment. ;

So I, for one, am not persuaded by the concern that the plea bar-
gaining will all just keep moving a step back. We’ll move from taking
the discretion away from the parole boards, and then the judge will
excercise it more at sentencing. 'We take that away, and then the at-
torneys general will exercise it more with plea bargaining. And on

- down the liné. ' ’

Mzr. vow Iirrsom. I agree with that. : :

- Sunator Bmoex. Becauss right now juries exercise that discretion,
and they exercise it clearly. C

Tve tried cases where clearly there is little question of the person’s
guilt, but through the mitigating circumstance argument I have a
finding of not gnilty brought in, which is appealable. It seldom is,
;probafﬁy because that particular society—those mores—were applied

-dn such a way as to say it technically violated a law and we don’t like

.t. There are cases where someone goes in and disconnects the cord
for a hockup to & lifeline. What jnry is going to convict, and what
vlzourt 132 going to follow through on that? How can we make that
happen ?

~_ I think that’s the beauty, quite frankly, of our English jurispru-
dential system—that there is not an attempt at analytical jurispru-
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dence where we slot in every single solitary possible offense and =
~requirement that there be a certain course of action taken,

think that’s where the leeway needed within the system can be
applied prior to the conviction. ' ‘

(;Sut,t aagzun, that is a very long editorial comment which was not

requested.
. M. vox Hirscnm. I think you're absolutely right, You are never go-
ing to get an airtight system. You probably don’t want an airtight
system, because you want some slippage for the erazy cases—the coses
that don’t fit into anything. '

Now when a person has been convicted of first-degree murder, it is

clear to the judge and everybody elst that he shouldn’t have heen
convicted at all—those kinds of cases. ‘
- I think where we can make some progress in the chaos that now
oceurs in the normal case. For example, burglarly is not nsually a very
exciting crime. Once you've seen some burglaries, s lot of other bur-
glaries resemble it. Somebody walks into.somebody’s house and takes &
TV set and leaves a mess. It’s all very predictable. S

It seems to me where standards are useful is to set some kind of
“tariff” for what that kind of unspectacular burglary will ordinarily
get, I think that’s where you can use the standards, and that’s where
I'think you won’t get a total slippage.

In the Patty Hearst, and the sort of bizarre cases, I think you always
have slippage. And there may be nothing wrong with it.

I think tlie problem is not dealing with the unusual case. The prob~
lem is the chiaos that occurs now in the normal case.

Senator Bmnx. I agree. And one thing that occurs now, because of
the visibility of the chaos, is that it really destroys what I consider
to be an important element of stability in this society; and that is, the
judicial myth. That there is certainty and fairness and protection and
that it does exist.

I think that’s a very, very important loss that we have suffered in
this society as a consequence of the average woman and man viewing
time and again the system not functioning that they thought func-
tioned and they put some faith in. It shakes that faith.

So T think that’s one solid reason, quite frankly, to see to it that
thi" yormal case yon refer to—the visible end to the criminal justice
sysiem—has attached to it a sense of certainty and fairness.

T have no further questions. If you would like to make a further
comment. '

Mr. vox Hirsca. Let me just make some points. : ]

Tirst of all, one of the dilemmas and one of the reasons it’s going
to be politically difficult to introduce standards is there is a competi-
tion between certainty and severity. o

In other words, there are two kinds of pressures that people in this
business feel. One is the pressure to be certain and evenhanded; and
the other pressure is to take people that we don’t like and seem very
nasty and lock them up for a long time, So you see the pressures, espe-
cially on legislatures, for example, to adopt long sentences to Incapac-~
itate and the like. , .

One of the facts of life which I think we have to face is that those
two strivings of certainty and severity don’t work together. :
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The more severe you are, the less likely it is that the purported
“penalties are going to be imposed. . L g

The only way we're going to succeed in having more certain punish-
ments is to make them more moderate. :

The other igsue is tied in to that, which is the question about what
happens to parole; and it’s just an illustration of the problems thab
wé face in implementing these things, The Federal Parole Cominission
has done a rather fine job in developing its own standards. States
i;'holxlx_gh, still have parole systems that act in a fairly unpredictable
fashion. RN

But despite all those weaknesses that traditional parole has had,
parole has had an important function in reducing time. So that the
purported 6- or 10-year sentence imposed is reduced to 2 years’ actual
confinement, ‘

X think one of the things we have to worry about very much is, if
we move to get rid of parole, we would have to get some alternative
mechanism for reducing severity of sentences down to levels which
would allow certainty to work. , ;

That means, for example, that you cannot abolish parole without
having clear limits or some other kind of elear directive on how actual
time should be calenlated.

As I mentioned in the testimony, that's only one of my reservations
about the present version of the criminal code bill. It presumptively
gets rid of parole ang still calls for a quite high maximum sentence
associated with the present system where the sentence doesn’t mean
reg) time. , :

But it seeins to me that what we have to be very worried about and
that’s going to be the hardest part of this effort: to keep sentences
down to a level where you can, in fact, be just and be predictable and
be eventhanded, ' )

"The more we give rise to pressure to escalate the sentences, the more
unpredictable the system will be. ,

et me just say that it was a great pleasure to appear before this
committes, and I think the review it is doing is a great service.

Senator Bioen. I appreciate that.

I’'m very delighted you brought up those two points.

I, for one, feel very strongly that many of my colleagues and counter-
parts in legislatures across this country ave dead wrong in the way
they read the American public.

Take the death sentence for example.

An overwhelming majority of the American people say they sup-
port the death. penalty. : o .

I do not believe they really support the death penalty. What they
support is that person sentenced to life for a capital offense. They are
very offended to find out, on the average, they serve only 12 years,
That’s what they're offended bﬁ.

So because most major, I think, public decisions are made on a
generalized basis, they turn to the easiest thing. And that is: Let’s
put the denth penalty to them.

My State overwhelmingly supports the death penalty. I do not
support it; yet for the past 12 years, I have supported an idea that
there be a minimum mandatory sentence of life with no probation
and no parele for certain cepital offenses.
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A vast majority of my State continues to agree with me, as staying
in office, evén though we disagree on the death penalty. You could
go on down the line on these things, ‘ S

I am convinced that people want certainty. What they don’t want is
the obvious aberration that is contpary to what they were told was
going to happen; that is, that a person sentenced to-—- '

The idea that Speck may be paroled is absolutely incredible to
the vast majority of Americans. And, quite frankly, to me.

1#%s not that everyone thinksthat that person should be put to death,
but tlhey think the only aiternative to the present system is the death
penalty. ; _

I M?l absolutely convinced that if the people knew that instead of
robbery ‘getting 0 to 25, it was going to get 12 to 18—and you had to
get it—period—in that range, and there was no way you could get
less—you wouldn’t have any problem with that. ‘

They just don’t believe us wxl)xen we say there’s going to be certainty,
because we've fed them a lot of pablum about how the system is cer-
tain now; And they don’s believe it.

I agree with you completely that those hardliners who ave talking

about the need for more severs penalties—my term and not yours—
are demagoging the issue because they know darn well that it will not
result in certainty—that they are incompatible. They cleurly are
incompatible. '

You are absolutely right. Unless we con bring the sentences into,

more realistic line at the top end, so that you don’t get a requirement
of 25 years—— :
People read the law, by the way. They say robbery, 25 yedrs, They

assums that means when you commit a robbery that you go to jail

for 25 years. And they’re surprised when people get paroled in 1 or 2
or 3 years. ‘
If they knew that they were going to get 10 years for a crime that

now says 25 years, and it was going te happen no matter what if you

were convicted, I think you would find a totally different attitude on
the part, of the American public. But you're right. It is going to be
difficult to get that done, but they both must be argued for—certainty
and less severity. You can’t have more severity and more certainty.
Mr. vo Himsom. Let me just add one thing on that.
It seems to me the difficulty is, for example, if we're talking about
armed robbery which as you say now has a 25-year maximum, if you

want to achieve the certainty, what you would have to talk about is’

the second time armed robbers get—not 25 years—bnt 25 months.
That’s the kind of quantity—— '

It seems to me, in fact, that’s what prisoners servenow.

If you look at the capacity of the prison system and you look at
the severities of punishment, we're going to have to think about
those kinds of modest durations. ‘

That’s part of the problem. If you have a 25-year maximum and
you say let’s be reasonable and compromise and have them go
in actually for 12 years, that would be a six-time increase over the
amount of time prisoners now actually serve, .

Tt seems to me you have to cut times down quite substantively.

~Which brings me to this. It is one function that parole serves.
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It would be fairly hard right now, for example, to introduce the
ides to the public that people should be confined for the length of
time that they actually do serve before they are released on parole;
and yet that would probably be necessary, given especially our pres-
ent prison capacity. . ) o

One of the things that you could do, if you kept parole, is to sim-
ply say that we could continue to parole people and continue to pre-
gerve our present policies as to average durations of confinement, bub
wo will require that there be standards that cover when the parole
board releases and what kind of decigion it makes. X

But this dilemma sbout how much time is a very difficult dilemma.

There’s o rather fine article which David Rothman did in the New
York Times some months ago in which he talks about the measure-
ment and caleulation of time, and we really do need a quite different
conception of time.

Senator Brpew. Thank you very much. I really appreciate your
being here.

Qur next witness, if she has continued to be tolerant enough to
wait, is Judith Wilkes, :

Judith Willees until recently was vice president of the Correc-
tional Association of New York and is now an independent consnlt-
ant on criminal justice problems. )

Her experience includes work as a probation officer in Chio, con-
sultant to the Governor’s Special Committee on Criminal Offenders
in the State of New York, and a member of the planning staff of the
Division, of Criminal Justice Service in the State of New York.

Ms, Wilkes was formerly on the faculty of the department of soci-
ology at New York University and was a consultant to the Presi-
dent’s Commission on Law Enforcement Administration of Justice.

She’s & graduate of the University of Washington. She is most
noted for the exhaustive survey on rehabilitation and treatment
programs conducted by her and Dr, Robert Martinson.

Ms. Wilkes, thank you very much for waiting.

STATEMENT OF JUDITH WILKES, FORMERLY VICE PRESIDENT,
CORRECTIONAL ASSQCIATION OF NEW YORK, AND PRESENTLY
AN INDEPENDENT CONSULTANT ON CRIMINAL JUSTICE PROB-
LEMS

Ms, Wirkes, You are very welcome.

I think I would rather have you put most of my testimony in the
record, and X will then make a few general comments on it.

Senator Bmorn. Surely.

Your entire statement will be included in the record.

[Material to be supplied follows:]

PREPABED STATEMENT oF JUDITI WILEES, ASS0orATs DISRCTOR, UENTER FOR
KNOWLEDGE IN (RIMINAL JUSTICE PLANNING

~ For the last two years, my collengue Robert Martinson and I have been engaged
in & survey of research literature in an attempt to identify and Gescribe the im-
pact of postadjudicatory criminal justice activities on recidivism. I would like
to deseribe to you this morning the research procedure employed in this regearch
and a few ox the findings derived from the survey. These will not he definitive
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findings, but rather findings which provide some direction for our fuxther re-
senrch activities and hopefull: for some corvectional activities.

This suryey has beer funded for elghteen months by the National Institule
of Law Enforcement and Uriminal Justice under Grans No. TO0NI-99-0023. Clearly
the point of view expressed in this testimony is mine and does not repregent the
position of the National Institute, ox even necessarily of my collengue, Any errors
of judgment illustrated in this report are mine, Any of its strengths, X willingly
share with My, Martinson,

I should also note at the outset that this survey was undertaken; at least in
part, to expand upon and elarify the findings of earlier vesearch conducied by
Douglas Lipton, Robert Martlngon and myself under the ausplees of the Sfate
" of New York. That research re§ilted in the publication off a work entitled The
Bffectiveness of Jorrectional Treatment.

Thig book has been much cited, bt perhaps not much read. It is not very read-
able. Most frecuently it i3 cited as a source pointing to the ineffectiveness of
correctional treatmont, In fact, some assume it claims that nothing works, X have
never thought that the bnok said that: Because of the methodology employed,
thers is no way ‘that I think a reasonable man or woman could derlve stuch o
conclusion from it. At best, it is a compendium of projects selected according
to the most rigorous and probably the most arrogant academic standards. Thus,
much valuable information is omitted from ity contents. The resareh findings
of each project reviewed were reported and attempts were made to summarize
these findings. However, the findings were not adequately synthesized or ac-
cumulated in a manner which would allow future, systematic building of an in-
formation base of research findings which would be useful to administrators,
legislators or ecitizens in making decisions about how to improve the effectiveness
of the criminal justice system.

Martinson and I undertook our current research with the aim of developing
such an information base, In order to accomplish this end we have engaged in
a research methodology which is unorthodox. And, since even our friends and
supporters refer to it ay data analysis by brute force, it is necessary to describe
briefly the procedures we have used. :

We engaged in a year long search for research reporting rvecidivism zates.
Using major biblographical and reference sources such ag the National Criminal
Justice Reference Service, the Smithsonian Science Information Wxchange, the
National Technical Information Service, accessions listlngs of the National
Clearinghouse of Criminal Justice Planning and Architecture, and the National
Ceuneil of Crime and Delinquency abstract service, we golicited research reports.
In addition, all State criminal justice planning agencies were contacted, ag were
Depurtments of Corrections and State probation and parole agencies. In sum, we
tried to leave no stone unturned. This search produced on the order of 8,500
docements.

" These documents were reviewed and winnowed. Approximately 600 documents
were found to report recidivism rates for sets of individuals who could be clearly
located in the postadjudicatory segment of the criminal justice system,

Bach and every statistically independent set of individuals for whom o ¥e-
cidivism rate was somputable was extracted from each document. {Only statisti-
cally independent sets were analyzed in order to avoid connting any one set of
individuals nsore than once for any given definition of recidivism). A computable
rveejidivism riie spesifies precisely what proportion of a set of individuals are
identified as veci¢ivists sccording to some operational definition of recidivism,
e.z,, arrested, sent to prison for viclation of probation, new conviction. Any set
of individuals may have more than one recidivism rate. For example, a set of
parolees may have o “prison on violation” rate, an arrest rate and a convietion
rate. Approximately 10,000 recidivism rates for statistically independent sets
of individuals were extracted from the 600 selected documents.

Tor each rate extracted from the documents as much information describing
the set of individuals involved, the research methodology used in obtaining the
rate, and the characteristics of the rate was coded. Tor example, information
concerning age, §ex, race, family stutus, claes, education, employment, risk,
previous criminal history. current offense, and personality characteristics of
each set was coded if it was avallable, The research design employed, the size
of the set, time in follow-up, research quality, type of population or sample
used was coded. If the set bad been subjected to standard or special treatment,
such information was also coded. The State or nation In which the reseirch
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wag condneted and the decade in which the resenrch was done wers also recorded,
as was the funding source and any available cost data. )

. Al uffort wag mnade to code approximateély 100 pieces of information related to
eieh recldivism rate extracted, One of the sad discoveries of this research is how
infrequently deseriptive nnd methadological dats is reported. Thus the data base
we have eompiled contalns a rather unfortunately high percentage of unknowns,
Nonetheless, we do have limited ixformation on all of the 10,000 rates we have
coded, and relatively rieh data degeribing twenty to thivty per cent of those rates.

ohiy 18 a rather lengthy deseription of the methodology employed to compile
the basie table I want to share with you today, Nonetheless, T want to diverge
for another geveral moments to discuss the concept of recidivism, ,

Obviously, Martingon and I came to the conclusion that recidivism ig a legiti-
mate indicator of the effectiveness of the post-adjudicatory system. The legiti-
magey of this indicator has been subjected to increasingly severe challenges, For
example, it is contended fhat since not &1l “»idivists” are detected in their
recidivism, (Just as not all offenders, recidivisa. bdr not, are not apprehended),
recidivism underestimates the amount of erime perpetrated by those who have
been processed by the original justice system, However, recidivism rates dv acen-
rately refleet the proportion of »persons who are reprocessed—arrested again,
convicted again, or sent o prison again. Such reprocessing costs taxpayer dol-
lars—bundles of them, N¢ admiuistrator, legislator or citizen can dare or afford
to overlook the level of reprocessing associated with the eriminal justice system.
Until some method is devised for apprehending all offenders or foy estimating
reasonably how many offenses are eqmmitted by rvecidivists rather than first of-
fenders or préviously unprocessed offenders, we will have to make do with what
we have--g reprocessing rate.

I personally #nd this te be an unhappy compromise, However, I find it more
reagonable than substituting for recidivism effectiveness criteria such as the num-
ber who found jobs, the number who learned to read, or the number who hecame
more normil on the Minnesoto RMultiphasic Pergonality Inventory after process-
ing by the crimingl fstice system. : !

I do not deny that all such crit2ria may repregent fine and noble accomplish-
ments. However, if they are not associated with low reprocessing rates, the tax-
payer hag o right to bellyache, especially if his or her unprocessed children
cannot read, 4o not have jobsg and are “normal” on the MMPL

I have a suspicion that one of the reasons recidivism has fallen into disfavor
a8 a measure of effectivenesy is that we have not known either what the re-
cidivism rate is or could be. We frequently hear it reported as 60 percent, 75
Jpercent and even 95 percent, Martinson and I are convinced that these figures
are gross.overestimates. Frequently, the overestimate results from the method

used for computing the rafe, For example, the FBY computes recidivism by cals”

eulating the number of people arrested in a given period who have been arvested
before. However, they do not report how many who had been grrested in some
preceding perlod were not rearrested in. a given period, Or, some Corrections
Departments take ag the recidivism rate the percentage of current residents who
‘had been residents before, They apparently forget their “successes”; thase wlio
were residents in the past and never returned. i

Table 1 indicates that whether we look at adults or juveniles, average re-
cidivism rates simply do nod come close to achieving 60 or 70 percent. In fact,
of the 4,301 recidivism ratey used to compute the means reported in table 1,
156 are in the 60 to 100 percent range. This is 8.6 percent of the total number
of rates used, '

Table 1 requires some explanation. Distzibuted in the table are the recidivism
rates for sets of individuals who received custodial or non-custodial processing
in any of the 50 States. Federal cases are not included. The rates have been
distributed not only by “Custody”, “No Custody”: but, by adnlt-juvenile and by
“Reprocessing Definition”—that is, arrest, conviction, prison on a violation,
prison on a new offense. For example, looking at the column headed arrvest, it
can be seen that 164 gety with computable recidivism rates could be classified as
adults who recgived custody with no special treatment. The mean arrest rate of
the rates for these 164 sets is 27,0, The N column specifies the number 6f rates
used to compute the mean rate. It does not refer to individuals, but to the number
.ot sets for which rates could be computed. _

A word should also be sald about the ftems onr the left hand side of the table.
Adults are those processad by the adult crimingl justice system rather than by a
family or juvenile court system, With limited exceptions (less than 1 percent,

=




39

adnlt sets in fhis table are compesed of Individuals 17 years of age ox oldexn
Juvenile sets are composed of those under 17, with lmited exceptions (approxis
mately 1.5 percent),

Sets are classified as having been ussxgned to custody if they are placed. foy
any length of time in any pbysical selting which restri¢ts thelr movement,
The average length of incarderation for the adnlc sets represented in this table
is appro*nmately 20 months, For juveniles, the average period of physical cus~
tody is approximafely 9 months.

*"he header “no speeial treatment” means that adults or juveniles in each
set received custodial or mon-custodisl processing which was standard for the
State in which. it occurreds For example, all custody-no treatment programs in<
volved some after-care. (“Max oufs”, those released from physical custedy with-
put after-care supervision are not ncluded in this table, Data reported in aun

article’ by Martingon and Wilks which will appear in the September issue of -

Federal Probation entitled “Save Pavole Supervision” hag indicatsd that the
“Max Qut” rate for adults is consistently higher than the rates of those who
receive custody and some after-care, The “Max Out” rate, averaged over al} defi-
nitions, is 26.2 for adults and 61.8 for juveniles. This 'uticle can be made avail
able if it is of interest.)

‘When additional programg are added to or moﬂify standmd treatment, they

are designated “specigl freatment”. For example, reduced probation caseloads
would be viewed as speelal treatments as would the addition of group counseling
to standard custodial cave. .
; Now, what does Table 1 indicate? First of all, of course, it indicates that in
general and on the average it iy possible for the post-adjudicatory system to
operate in such a faghion that 17.5 percent of the adults and 27.06 percent of
the juveniles are reprocessed by the system. In general, in the case of adults,
it indicates that for at least two definitiong (convmtion, prison on violation)
and over all definitions (15 :4 percent) custody with specinl treatment ig “best”
in maintaining a low reprocessing rate. On the deﬁmtmns “arrest” ang Yprison
on new offense” standard 1nobation is effective in pmducmg the low reprocess-
ing rate.

The pattem is different nmong ‘Juveniles. Tuw‘emle-CustOdy with no special
treatment produces the lowest reprocessing rate oyer a1l definitions (23.8 per-
cent), and on the:“arrest” definition (33.2 percent). On two definitlons, convyic-
tion (or adjudication in the case of juveniles—11.4 percent) and prison on
violation (aka-training schools—18.9 percent) “No Custody with no special treat-
ment is associated with the lowest reprocessing rate.

What does all this mean? I wish I knew for certain. To me it is clear that
custodial and mnon-custodial responser;id crime or delinquency have differing
resnlts. Custodial treatments appear £0 haye the edge. To me, it is clear that
special treatments when applied under conditions of eustody .and no cusfody
have differing results in general and for adults and juveniles in pavticular.

This does not mean that custody with dreatment always works best with
adults, or that custodial-standard treatmenf always works be'it with juveniles.
The fact that these procedures are not abstlutely conslstent is clearly indicated
by Tables 2 and 3.

Over all definitions—It is clear from table 2 thak some tregtments admin-
istered to adul{g.under custody (e.g. benign custody —meanz=: =21.88) are less

- effective than uther standard custody {(mean=16. 81) or -standard probatiox
(mean=—=19.7).

In the cage of juveniles, althotigh in general special treatment appear& to he
less effective, whether administered in a custodial or non-custodial setting than
gtandard non-custodial care or custodial procegsing, Table 3 indicates that, for
example, job. training programs in & non-custodial setting may he more effective
than either standard custody or standard probation.

‘What ig peculiarly interesting is comparing the po*&itmn of treatments admin—
1stered to Juveniles and adults in similar settings, For example, special education
administered to adults in a custodial setting are associated with low reprocessing
rates - (6.49 percent) whereas for juyeniles such programs have unusually high
rates (39.9 pexcent). Can it be thit aging malkes one appreciate the value of an
educational program?

There are clearly soms anomalies in these lists Whmh need to be explored
‘Why, for example, de job training type programs “do better’” than prograins
specifically designed and focused upon job placements (e.z. actually finding
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jobgy. Is this due to the incompetence of job finding programs in general? Is it
“{lue to the general condition of the economy? Is it due to the possibility that an
-gifennder whe <oes or doeg not get a job on his own terms is better integrated
“inte his social envirenment? We are planning to pursue an explanation.

_ Of course, I should place some caveats on these conclusions. I have not pre-
<Eented in this table separate rates for males and females, for property and non-
‘property offenders, for whites and non-whites, for those with and without pre-
‘vious inearcerations, for experimental and for non-experimental research studies.
Belectivity within the eriminal justice system (e.g., “better” offenders ostensibly
‘get probation as oppowed to custodial sentences) las not heen taken into account.

I personally think such separations are premature, Unless we have some sense
of what the criminal justice gystem in general is -doing, searches for subsets of
offenders who do especially well under somé special subset of treatments is rather
like uging o micrometer fo measure a head of letiuce. We may end up finding a
group of alligator farmers who do well in a non-custodial program desigoed to
place offenders in jobs in the leather trade. The success of such a program would
have little impact on the overall reprocessing rate of the post-adjudicatory
criminal justice system Decause the number of offenders it would process is so
smail, Furthermore, there may well be pre-existing programs in which such a
gelect set of people would do equally as well, if not better, The criminal justice
system ghould not be a program in search for appropriate clients. :

T prefer the approach of finding what in general works and then moving in the
direction of discovering who is most “damaged” by that method of processing
and inding 8 better way for those who are damaged. ‘-

In general, X think that one can conclude from our data that a custodial response
to offenders, juvenile gr adult, is not demaging in the sense of being assoclated
gwith & high rate of retiirn o the crimingl justice system, In general, special treat-
ments, when applied to adults in custody dare associated with a low reprocessing
rate, Standard treatment, on the other hand is associated with low rates for juve-
niles undev custody and no custody situations, and adulis under no custody situa-
tions. Nonetheless, special treatments ean improve upon standard treatments and
can also produce rates considerably worge than standard’rates, We are attempting
to study why this should he the cage. L

For example, it may be thaf “treatment” has already heen institutionalized in
the juvenie justice system and the non-custodial system for adults, and the addi-
tion of further treatments may simply be more than the systems or the “treatees”
can beir, There can be too much of a good thing. On the other hand, it may be that
those early in their experience of the criminal justice system (juveniles and adult
probationers) should simply be left alone,

I have not mentianed the term rehabilitation in this presentation, In part this is
beeavse I do not fully comprehend the meaning of the term, I particulaxly do not
understand the term as it relates to the concept of individual deterrence, Indi-
+vidugl deterrence may be ag effective as or more effective than “rehabilitation” in
meaintaining a relatively Iow reprocessing rate. -

" The fnct that & custodial response to either adults or juveniles is associated with
a relatively low reprocessing rate certainly does not deny the effectiveness of indi-
-vidual deterrence. Furthermore, since “benign” custody (e.g., coed institutions,
permissive institutions) which may mitigate the deferrent effect of custody has a.
relativel, high reprocessing rate for adults (21.88) and for juveniles (46.38), the
notion of individual deterrence may be supported. :

Certainly I am not advoeating individual deterrence at any cost. livery custodial
Anstitution in the country must be forced to operate according to the Constitution
of the United States and the Constitutions and statutes of the States within which
they operate. But, meeting the law does not necessarily mean mitigating individual
deterrence, Those treatments which work may be those which reinforee individual
deterrence or at least which make it less difficult for individual deterrence to oper-
ate, I have g hunch that thigis the case. )

Clearly, the maferial I have presented today raises more questions than it
answers, There is congiderable room for speculation. But, I am convinced that we
should neither fry to eliminate treatment or custodial responses to offenders.
Some treaiments work, Frequently, custody is better in terms of reprocessing
wates than any other response to offenders, Let us proceed from here, -
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TABLE 1.~REPROCESSING DEFINITION

Prison on new

Nonresidential therapeutic community (e.g., day care
centers : . .

Prison on
Arrest Conviction violation offensy Totat
Mean N Mean N Mean N Mean N Meas N
1. Adult—Custody: No s?ecialtreatment. 27,0 - 164 17.6 154 19,3 818 10,3 5% 168 1,731
2. Adult—Custody: Treatment.._.__... 22.0 1588 16.9 80 126 198 11.8 181 154 817
3. Aduit--No custody:. No special treat .
ment. " 21,3 176 2.7 341 167 238 4.9 68 19.7 61%
4, Aduit—{o custody treatment........ 249 141 20.8 48 19.5 30 152 27 223 246
Tatal . 23.7 639 212 423 17,8 1,280 107 871 175 3,213
5, Juvenile—Custody: No special treat . )
ment 33.2 114 345 10 245 422 7.3 87 23.8 633 .
6. Juvenile—Custody: Treatment._._... 49.3 92 2.7 41 30,7 130 13,3 9 3.8 2z
7. Juvenile—No custody: No special :
treatmemnt oo s e oo 307 45 11.4 16 18.9 27 10,3 24 24,35 113
< 8, Juvenile—No custodys Treatment.... 33,9 34 eecnceen 214 3 A4S 1 27,2 70
Total. 39.5 286 23.8 67 25.3 614 83 121 27.06 1,082
TABLE 2—ADULTS: ALL DEFINITIONS
Number .
Description of treatmant Mean of rates - Custody Treatment
Education (e.g., education release programs, college 6.4 8 YeSiwmivnumaw YOS,
programs, remedial education). 5
Medical methods (e.g., methadane, plastic surgery)..... 7.8 © 3 NOeeouason-s Yes,
Job !rjalmrg (e).g., vacational training, prejob training, 1,7 101 Y@Suecacanuana YES.
worl, release).
Intensive supervision (e.g., reduced caseloads, special 12,4 163
caseloads for addicts). ,
Reduced supervision (e.g., reduction of tims under super- 13,1 7
vision or number of contacts required).
lnceeased custedy (e.g., maximuf: security, non- 13.4 46
permissive institutions).
Contract programing (e.g., contractual establishment of 13,9 16
performance goals).
Individual counseling (focus on tmmediate help) - oo—.av (148 38
Standard custody. 16.8 1,731
Raduced supeyvision.... 17.0 96
Qveratl mean tor adultsbased on 3,213 68688 . e comr 12.5
Lay group counseling (¢.g., group discussions led by non- 17, 3
professiouals), - -
Group therapy {8.g., group counseling conducted by 18.3 7
professional therapist). . : i
Therapeutic counseling (e.g. focus on “personality 19.5 4 Y05ammmamunw YOS,
probiems'’ of offender).
Standard probation y . 19,7 618 Noanweoomrnn Nou
Beinfgtgt wsﬁt;]tions (e.g., permissive institutions, coed 2.9 103 YeSu-morncanm Yes.
nstitutions),
Nonsugarvis’ory help - (e.g, Vvolunteer ore-to-one 22,0 A NOwcmnonnucn YOS5,
relationship).
Iptensive supervision 22.1 221 NO_wammarnin YOS,
Nonsupervisory help........ 24.5 2
Max out. 26.2
Job placement (i.e,, focus on securing job, not on training). 27.4
Job-placement. oo . 30.9
Nensupervisary—Punitive (e.g., fines, work orders)a«--- 34.5
Lay group counseling. . gg 5

182




TABLE 3-JUVENTLES: ALL DEFINITIONS .

. Nutnber :
Deseription of treaiment Mean . of rates Custody Treatment
Unspiezified treatment.. . - 4.5 FER COMII, (X
Honsupurvisory~Panllive (a.4,, fines, worli orders).... 4.5 - 1 .
ndividyal counseling (focus on immediate help). ..vuacn 4.5 2N
No?gunﬁ{vlsvry lislp (6,g., volumtesr ona-ta-one rela- 9.5 2
nship). X
fntensive supervision ge,g,, reduced atter-carg case« 9,5 6
{nady, speclal casaloads), =
fleduced suparvision (e.8., reduction of ime under super- 19.5 2
yiston or numbar of contacts required).
'mrl lt;mm)mi (0.8, vocational and prejob training, work 20,7
olease),
Sob trainin, y : 20.8
Standsrd custedy.. ., g ; 23.8
Nonsupervisary help. - 24.5
Standard probation . e 24,8
Ovarall maan for juveniles based 071,088 #2598 weuvnen 271
Intanslvn stporvision ... s phann 27.6
Bei%vrlor modification (o.g., toksh econonty, aversive .28
apy )
Group 1ﬁora{)y (G/R §toup counseling conductod by pro- 28.5
fessional therapist), L
Job pizeoment (i.e,, Tocus o securing jols, nat-on teain. 28,8 -
ng) i
incresasad gustod¥ {8.8,, maximum securlly, non-pz.imis- 30,8
o Sive institubtlan), ’ i
Thorapoutic caunseling (6., fosus an parsonality 3.2
probtems of offanidar).
Lay geoup eotingeling (8.8, group discussions ted by non- L2
. profpssionals). oy
ducation (0.8, cducation releasp pragrams, spectal 33,1
remadial programs), )
Aadivideal caungeting {focus on tmmediats help).oaw e 34.5
Nonre'sidsntlal therapoutic community (e.g. day care 34,5
. catiters),
Thorapeutio COUNSOING. rrmue v nmngmwmesn e s 34.5
Contract programming (e.g,, contractual establishment 31.8
uf performance goals),
Lay group counseling ‘ cor 39,5 .
Edugation.... . 39,9
Banign institutions (a.g., permissive institutions, coed 40.4
institutions),
2% out S 6.6 . . 41 Yesiwwweeowo. Mo,
Job placamant, uace cvmsssomewenmuns N 84,5 1T Noeolocvenns Y650

Ms. Wagss. The original work of Robert Martinson, Douglas
Goodman, and I, entitled “The Eflectiveness of Correction Treat-
ment,” has been very frequently cited. I’'m not sure it’s been very fre-
quently read. '

Tt is usually taken as evidence showing that rehabilitation doesn’
work—or treatment doesn’t work. , : :

Dve never thought the book said that.

[Lau ht‘er.]h R : :

I don’t see how anybody who could manage to read it could come
to that conclusion either, because of the rather ponderous way in
which the book was put together. It's very hard to draw any kind of
conclusion as to what works and what doesn’t work, other than on a
project-by-project basis, which isn’t very helpful in any kind of gen~
eral decisionmaking about eriminal justice.

So Martinson and I, for the last 2 years, have been undertaking some
additional research, looking at the relationship between various kinds
of postadjudicatory activities and recidivism.

Our approach, at best, ean be ealled unorthodox. In fact, even our
friends and supporters say that we are doing our date analysis by
brute force. Because what we have done is tried to get our hands on
any kind of report that contained any sort of recidivism tables; and
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we have extracted all the recidivism rates that we could lay our hands:
on from these documents and have tried to colleet as munch information
about the sets of those people that those groups are associated with
we can and about the research methodologies used, = =~

In general, we have collected approximately 100 pieces of datn
nbout any one recidivism rate that wo could find in an atterapt to suy:
What is related to our vecidivism, and what's related to all recidiviam

Now the concept of recidivism, I think, has come into considétable,
disfavor lately. Some people say it's not o very valid way of ussessing
the effectiveness of the criminal justice system since, aiter all, there
are many ex-offenders, if you will, who go out there and commit
additional crimes and they’re never apprehended and therefore you

always underestimate the rate. R \ :
8o wo have taken the route of talking about reprocessing rates: In
other words, how many people are getting rearrested and Tow many
Beople are getting convicted again and how many people are going,

ack to prison on violations of probation and C{)arole and how many
are going to prison on a new conviction. We don’t make any agsess-
ment about how much recidivism contributes to the crime rate asnd vt
many recidivists are not really being caught,

Senator Bmey. What do you call it? N B

Ms, Winxes. We just call it reprocessing. It’s just a rose by any
other name really. : :

It's the same thing as

Senator Born, Right. I understand your point. '

Ms, Wizkss. We're: not making any claim as to who’s catching
everybody. Until we can apprehend ail offenders, we'll never know
how many of the offenses that are being committed are being com-
mitted by recidivists and how many are being committed by first of-
fenders or previously nohprocessed offenders. . oo

Se we had been looking at these recidivism rates and reprocessing
rates, and the most remarkable finding I think we have encountered
is how very law, on-the average, the reprocessing rates are when you
use an arrest definition or a conviction definition or'a return to prison
needed for a violation or for a new event.

I had been brought up to helieve——

Senator Bmexn. Low in what regard ?

Ms. Wirres. Percentagewise. ' SRR o
 In otheér words, I'd been brought up to believe, for example, that the
return rate to prison or the rearrest rate ran arywhere from 75 to °
95 percent—and those are freguently quoted fignres. ,

Senator Broen. Right. - = B

Ms. Wizgrs. When we ran our data, we found something like 8 per- ,
cent perhaps were the sets of people that had rates ths t’iﬁo‘h; oo

The average rates we're getting are, for example, for aduTts, about,
17 percent. Forjuveniles, it’s about 27 percent. uE oo

Senator Bmzx, Seventeen percent end up back—I want to be sure T
understand. : SAT e « e

Ms. Wivkss. I can give'it to yoweven miore specifically. For adults,
the mean recidivism rate, using the arrest definition, is like 28.7 per-
cent for conviction. The ' mean overall of these recidivism rates we've = -
looked at is 21.2 percent. For prison on a violation, so many sets of peox:

.
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ple who have violsted parole or probation, 17.8 percent. Prison on &
new offense is 10.7 percent.

Senaror Bier, Wow. e s

Ms, Wiuxes, These are averages overall of the recidivism rates
that we have looked at. So the total number of rates that we looked
at to produce those results are like 8,200 recidivism rates. It just is
impossible for that rateto be 75 te 85 percent. )

thinl one of the reasons why it is often overestimated is the way in
which it is ususlly computed. L _

The FBI, for example, when they report a recidivism figure, is re-
porting the number of people arrested this year who had been arrested
previously, They forget that there may he a lot of people who were
arrested previously who haven’t been arrested this year.

The same thing holds true in another example.

The Correction Department will take the number of people who are
currently incarcerated and ask the question of how many of them had
been in their institution or been incarcerated before.

They may, indeed, geb a T5-percent figure. But they haven’t counted
the people whom they have released previously who have never come
back. Therefore, there are a lot of people who have been, say, to Attica
and who are still on the streeés of New York City without committing
crimes and getting back into Attica.

So Ithink there has been a tendency to overestimate, because we have
not found out how you count this exactly of many of the activities in
the postadjudicatory system, such as probation or parole or prison.

So if you are also counting the number who don’t come bacl, this
is how you get these lower kinds of rates. ; ‘

Senator Bonw, Has this finding of yours been widely published ¢

Ms, Wikrs, It has been cireulated in & number of documents; for
example, the National Couneil on Crime and P slinquencies newsletter
which carried quite an extensive coverage of it.

Senator Bony, How leng ago was that ?

Ms. Waxes, It was probably last October.

In other words, we came to the conclusion about the low rate that
long ago. Interestingly enough, it has not heen overly challenged by
anyone.

In other words, there is now apparently some agreement among
geople who know that this is the rate we have found that this is proba-

ly the case. In other words, they have not heen able to show any
evidence to the contrary. : :

Senator Bmex. Let me see if I understand it, and ’m going to over-
simplify it but try to get the idea. )

‘What you have found from taking reports and studies that have .
been done by diverse groups of people and individuals across the Na-
tion is that of those persons who were at any one time put behind bars,
about 80 percent of those people never end up behind bars again.

Ms. Wrzxes. Yes. , ‘ :

In fact, I can even give you that more specifically. -

Asyowll see in the testimony, there is 2 table in here where we have
looked at adults, for example, who have had some custodial sentence.
In other words, the particylar treatment we were looking at would
have been custody. , :
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‘When we look at that specific group, for example, the move for ar-
rest is 27 percent ; for convietion it’s 17 percent ; for prison on violation
it’s 19 percent; for prison on new offense it’s 10 percent.

So, in actuality, it ig——

Senator Biexn., What is the distinction betiveen prison on & new
offense and prison on violation?

Ms, Wmxes. A parole——

Senator Bmen. I see.

But the prison on a new offense is 10 pevcent?

Ms., Wmkes, That’s right. ' .

Senator Bmen. Can it be said the other way—that your studies
indicate that 90 percent of those persons who were sent to prison and
later released never went back to prison?

Ms. Wiukes, I would hate to carry it quite as far as individuals,
because we're dealing with grades. That would be the conclusion that
one could draw; I think we will be able to draw it in the future,

Senator Bipen. Which is completely contrary to the belief that is
drawn now that 90 percent of these who end up behind bars at any
one time are goin;%1 to be back behind bars. .

Ms, Wmgss., That’s right. v - .

This is really kind of overwhelming, but the interesting thing is—
and the thing that I really don’t undersiand—is that there has been
a publication known ag the Uniform Parole Report which has been
in existence for at least 6 or 7 years which has consistently reported
extraordinarily low return rates for parolees across the United States.

Somehow that kind of information has never sunk in—that indeed
those rates are fairly low. \

I think one of the reasons why the recidivism rate has been over-
estimated is that we oftentimes have worked on this project-by-
project basis. So we look at, say, a transactional analysis project and
see that they have a 50-percent return rate. Well, they’ve not had
anything to compare it against to know whether it’s good, bad, or
indifferent. - ‘ ,

I think a lot of things have been thought to work which in the
past didn’t work really, because they are being matched off against
the miscaleulation of the recidivism rate.

In otherwords, we thought it was higher; therefore, something
that produces a 50-percent rate was thought to be good,

But I would say that anything that has a 50-percent return rate
you ought to chuck out immediately, because you're not, doing nearly
as well as the average, which is 20 percent or 10 percent, or whatever.

Senator Bmex. It has been pointed out to me by my staff, as we
understand your testimony, that 80 percent—and these are rough
figures—of the crimes committed in America are committed by peo-
ple who have been repeat offenders. ;

' Ms. Wnges. I have no idea. v

In other words, that’s not what our data shows. Our data doesn’t
deal really with that issue. ‘ . o

Senator Bex. Even though only 25 percent of the people—or 20°
or 10 precent of the pegple—who were once imprisoned come back to
prison— .. SR ' ' o

Ms. Wirkes. Right,

99-17T7—T78—4
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Senator Broew. Tt’s that 25 percent or 10 pereen i
paigen%(r)f the arIimes iin Americzﬁ bo 10,1)81,‘66_“1; that commit 80

Ms. Wices, Tt could be. T really don’t know what that figure is in
terms of how raany or what proportion of the crimes ) B itte
are committed b chidivisﬁs, proportion of the crimes now committed

I really don’t have kmowledge of what that figure is.

L'mnot sure if that knowledge is even available. ‘

What we are talking about is that of thoss who are processed, how
many get ve processed, )

Clearly, those people have to commit some offense in order to be
reprocessed. So it’s elear that recidivists are contributing something
to the erime rate. ‘ . Ead =

What that actual percentage is that theyitire contributing I really
eouldn’t even hazard o guess.

T think that there may be more new people, however, coming into
the system than we would like to see coming into the system.

In other words, if the recidivism rate is as low as T think it is—and
knowing what the prison population is and how if’s increasing and
knowing how there are all kinds of backups in the courts and so on—
T have a sinking suspicion thab there are a lot of new faces going
through the courts. ‘ : e -

RKenator Bmey, Wouldn’t that figure be easier to get than the figure
that you have finally gotten ?

That is, couldn’t we find out of all the crimes and all the convic-
{ions that are had in the United States how many are people who
have been convicted one prior time?

Ms. Wirxes. It would seem to be an easy step to take.

Senator Bew. Can you get it for us by 2 o’clock? :

Ms. Wirxns. I wish I conld. I wonld love to have that figure.

But T have tried in a number of instances, for example, to get these
Kkinds of matches between somebody here who has been convicted and
trying to backtrack to find out if he had been convicted before. It’s an
extraordinarily difficult chore, because of the recordlreeping, for the
most part, is so bad. _ ;

But what we have done is to take the evidence presented by other
people. They will report on a cohort of peopls, say, going through a
prison system, And theyll say of those people who were released
during this particular period so many of them had returned by another
period.. : . : .

What wo have done is to take that kind of research and pub it
together. These are the results that arve produced from that kind

of research.

T would very much like to see somebody do a very solid study on-

how many convicted persons have been convicted previously.

T'venot really seen one that’s very good. . L
Now, in addition to finding that the recidivism rate is much lower

than certainly I had anticipated, and I think most other people had- '

anticipsted, the studies we have looked at—and we looked at over

3,000 documents to find the 600 that reported recidivism fates—the -
resenrch we had compiled seems to indicate mot onl that the Tate:
is low but that it is perheps lowest for adults who are given castodial
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sentences and are given some kinds of treatment, which goes against
everything I'd like to believe perhaps. ‘

In other words, if you look at different groups of people—here’s
a set that has gotten probation, and here’s a set that has gone into o
prison setting—if those people are given certain kinds of treatment,
they have lower recidivism rates than the probationers. And particu-
larly probatioriers with treatment. :

The chances are they are more hard-core, bad-guy groups than the
probationers.’ ‘ ‘ v

So something is being done right in some of the prisons.

This is not to say that sonie of the kinds of treatments that ave
administered in prisons don’t o absolute damage. :

For example, if you put an offender in with what I would ou-
phemistically call -benign institutions, they do much worse, And
you're getting a recidivism rate on the order of 30 percent or so.

With juveniles, it’s ‘even more damaging, In other words, if you
put people in pastel, permissive prisons, tTley simply don’t do very
well, Infact, they do far worse. .

In the case of adults on probation, they tend to do a little better
with no specialized treatment added—no group counseling, nothing
other than perhaps standard probation supervision. ‘

Juveniles behave somewhat differently. They tend to do a little
better in custody with no special treatment. They do better under no
custody with no treatment as well. o

It may very well be that we already have built in the treatments
that, in'a sense, work into the juvenile system. ‘

‘We have come close to probably accomplishing that with the adult
system, It's usually the things hike job training and not job place-
ment, education, and those kinds of things, and the rather standard,
common, ordinary, run-cf-the-mill sorts of treatment programs which
seem to be associated with the lower rates for adults.

They don't work quite as well with the juveniles, although job
training programs tend to work well with both adults and juveniles,
particularly m the custodial setting.

Perhaps one of the more ancmalous things that we found is that
job placement programs, on the other hand, don’t work, Whether that's
because the programs ave incompetently run, or whether it’s because
of the economy, we haven’t been able t6 sort out yet. v

But if you train a person for a job, whether adult or youth, he does
fairly well when he’s released apparently from the institution, whether
you find him a job or not. I

The strictly job-placement programs just simply aren’t doing very
well and, in fact, may be doing some damage relative to what you would
anticipate for that set of people. .

Senator Bex. You paint—I was going to say a picture, but I guess
mosaic would be a better analogy. But the thing that really is fascinat-
ing, and may be correct because I'm not sure it has all sunk in, but the
one thing that sticks in my mind is this, ‘ -

If your vecidivism rates are correct, and over 75 percent of the
erimes for which people ars calight and convicted~—the ones that we-
tabulaté-—are tommitted by fitst offenderg-— ' :

Ms. Wxas, Notnecessarily. v

s

Y
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T think we're talking abont two slightly different things.

‘What I’'m saying is that of every 100 people who have been in some
program—Iet’s say, in custody-—25 of them approximately, or 17 per-
cent actually, are convicted o second time—at least a second time.

In other words, of people whom we know have already been proc-
essed that ave convieted, 17 out of 100 would be convicted.

Now I don’t know ‘what percentage of all those convicted those 17
make up, In other words; out of people wwho have not been in such a
grogm’m before and had never been processed before, I don’t think the

ifference is going to be 73 or 83 percent.

In other words, this 17 percent of the ex-cons, for example, who were
already convicted, may have accounted for a much greater proportion
of all the offenses that are committed than that 17 percent. They may
haye committed two or three crimes.

Senator Bmey, But you don’t believe it could be bumped up to 75
percent of the crimes committed ?

Ms, Winkns. No way could it be bumped up that high.

What we're talking about is the percentage of people who had
certain experiences in the criminal justice system and are put back
through that criminel justice system after they’re first released.

. I think what you're trying to see is what percentage of all convie-
tions are recidivisms. I don’t have the answer to that question.

Senator Born, You understand why that figure is more important:
to us than the others?

Ms, Winxes, Certainly.

But it may be more important and again it may not be if, for in-
stance, there are any legislative recommendations to change the sys-
tem to any great extent.

You may boe greatly affecting that proportional relationship so you
have to know, I would think, both figures.

Senator Bmex. I agree. :

Do you have any recommendations as to what changes, if any,

- should be made in the system ¢ ,

Ms. Winkss, T think I would certainly agree with the notion of a.
surety of action being taken. In other words, I think that an offender
should know that something is going to happen to him when he of-
fends; and that the general public should know that.

I think that any of the treatments that are given to offenders should
be things which help reinforce, or at least do not detract from, the
individual deterrent effect of the custodial setting or of probation
or parole, :

I think we have a tendency to mitigate what it is that we are doing
to offenders by reducing any kind of punitive impact or individual
deterring effect that a system has.

For example, you may find youngsters who want to play basketball
with Walt I'raser in New York City, but they can’t play basketball
with him unless they get picked up for a delinquency charge because
he is part of a program of playing basketball or baseball with the
delinquents, So it becomes, in a sense, sometimes attractive to kids to.
become delinquent. To say nothing of the fact that that kind of treat-

_ ment to the offender doesn’t do him much good anyway. ‘
So you meay actually be attracting people into the system and main-
taining people in the system by some of the things you do.
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I think some of the kinds of treatments we're engaged in may ac-
tually have this kind of an effect,

Senator Bmexn. You're confusing things for ne.you know. You're
not allowed to do that. You're supposed to como with pat answors.

Ms. Winxes, I vealize that, It is a very confusing sort of situation.
‘What we have is a situation where there is a great deal of interaction
between what is going on and what the results aro. In other words,
it’s clear to me that custody and no custody, for example, as sentences
work differently. They produce very different kinds of vesults,

It gets more confusing when you sy how do those things work with
adults and with kids. What happens when you add treatment to those
things? And it continually gets more and more complex,

The kind of conclusion that we draw is that perhaps the best thing
you can do with adults is to place them in o custodial setting and give
them certain kinds of treatments. Those treatments should not be the
k}fnds of treatments that tend to mitigate the individual deterrent
effect.

For example, you put & guy in prison because it is not a nice place
to be. It’s & very punitive, bad place. Right? Well, you don’t turn it
into a country club. You don’t make the prison a country club and
send the guy to a country elub is what I'm suggesting.

Yes; you send him to the prison; and you give him trestment, such
as education or job training and so on, which oftentimes is not very
pleasant either, ,

But you give him those kinds of services so that at least when he
gets out he has some job skills that he can peddle himself. And that
he can go live his life, but he’s not going to want to come back to

rison.
P Senator Bmrx. But not put him in prison and put him on a work
rolease program immediately upon him getting to prison and put him
back out ? ~

Ms. Winkzs. That’s right.

Senator Biprx. That kind of thing.

Ms. Wikes. That’s right. )

I'm talking about anything that is more rewarding than it is
punishing.

It is, in effect, pretty easy to do time,

Of course, I'm not going back to horsewhips and this kind of thing.
I really think that every prison in the United States ought to operate
constitutionally and according to the statutes of the States, And many
of them do not.

But, on the other hand, I don’t think it’s necessary to go the other
way, where every prison becomes more like a hospital—a very modern
and well-staffed hospital with modern equipment and so on.

It just simply is not the idea of a prison, and it’s not the kind of
thing that is going to be sufficiently frightening, perhaps, to the of-
fender to make him not really mind too much about coming back.

Senator Bmex, I have one last question. ,

Again, going back to your recidivism rate. How long—of the 8,000
studies yow've looked at—do you follow the released prisoner to deter-
mine whether or not he’s pumped back into the system ?

Ms. Wirkzs. Whether he’s a recidivist or not.




50

One of the studies that we looked at had a followup peried of gome-
th?ing like 45 years, but that was clearly the exception rather than the
rule.

The usual followup period is around 24 to 36 months,

I would say the majority of the rates that we have looked at probably
fall into that category. ~ ‘

Senator Brorw, Even under your system and your calculations, vou
h%xlre fci:oma up with the lowest possible figure and not the highest pos-
sible figure. : ‘

T'm not suggesting that there’s a difference, and that by factoring in
imd following it longer you could jump from 17 to 75, but it is the

owest,

Ms. Wirxes, The figure I gave you today averages over that. In
other words, I am in a position to give you at some date—if you would
like it~the average for the various periods we follow up. And they
certainly do not go up as high as 77 or 75 percent, even if you're fol-
lowed up for 72 months, let’s say.

Senator Bipew. But they’re the low side and not ths high side.

Ms, Wirxes, Qurs are in the middle.

Senator Bipex. I see.

I\ifsl ‘Wirxes. And there is not all that much variation around that
middle.

Senator Bipex. I don’t have any further questions. If you have any
further points to make, please do so.

Ms. Winkes. I think probably I've made as many confusing state-
mentg——~

Senator Binny. One of the things that I think we have to get out of
our minds here—in this committee and in this Congress—in discus-
sing this topic is that there are simple solutions. And that there are
clearcut angwers to *hese questions. .

S;o I was kidding, obviously, when I said to you that you’re confusing
s here,

But I think that Disracli once said that. there ave three kinds of les:
Lies, damn lies, and statistics, And we are going to get an overabun-
dance of the third kind of lie here—not because people intend to
mislead us, but because you can rtead things 100 different ways.

As much disparity as we can get from the scientific data base, such as
you have provided us, for example. the better off we are in coming to
a concltision. Because whatever conclusion we come to, in terms of what
form it takes in legislation, it’s going to be a bit of & wing and a prayer.
Wo're not going to be certain, and we're going to have to continually
experiment with this,

1 suspect if my son or grandson ever followed me in this seat, thev'll
be having the same kinds of hearings 30, 40, or 50 years from now—
hopefully, with less urgency. opefully, we will have done something
to-deal with the problem better.

Ms, Witkss. 1 think that the only thing I might add is that T have a
grave fear that there are some actions and serious kinds of activities
going on which I feel may be more disruptive than they are halpful.

For example, if the issue on abolition on parole hoards is expanded
to inclnde abolition of parole supervision, which even in some States
they sare new giving some very serious thought to, I would object
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strenuously becanse I think the possibility of increasing the veturn rate
would go way up.

Senator Broen. Without supervision?

Ms. Wirkes. Yes.

In other words, I think that we must.be aware that the system veally
isn’t as bad perhaps as it has been cracked up to bey abd that ¥re have
to take into account that certain segments of that systen: are werking
apparently quite well. So the adult custodial programs seem to be hav-
ing a fairly positive impact on the recidivism rate.

I would hate to see some of the fadish sorts of things that tend to go-
on in this criminal justice avea implemented without taking into ac-
count that you may very gravely aflect, and in the wrong direction, the
very thing you may be trying to stamp out. ‘

Senator Biex. But some of the things that you think would not be
counterproductive, even in light of yaur findings, wlich have been dif-
ferent than we have been led to believe the situation is, and some of tha
things you think should be carried forward are a greater sense of cev-
tainty 1n the system and some relationship batween sentence and dep-
rivation—that is not be something that would put someone in hetter
Stfead .{ilgan they were, or equal to that which were, prior to the finding
of guilt.

Ms. Winxes. Correct.

Senator Biex, Both those things do argue against what have been
the provailing schools of thought for the past 15 years that I'm aware
of and maybe longer. That has been that we should move toward the
Swedily system which is not to make things worse in the prison set-
ting but make thom better than they were, in many instances, in the
settings from which the persons came.

Couple that with the fact that it wasn’t too long ago that the civil
libertarians were arguing for indeterminate sentences,

Ms. Wizxes. That’s right.

Senator Bmey. And that was the prevailing school of scademic
thought anyway at that time.

So at least on those two changing issues, you are in agreement
with those who argue that the recidivism rate is mueh higher.

Ms. Winses. Yes; I guess wo're on the same side of the fence.

Senator Bmzx. Not for the same reason necessarily but for the—-—

Ms, Wiuxzs, I'm arguing that perhaps the reason the recidivism
rate is low is because we have had a penal system that is not——

Senator By, All right.

1 really appreciate your testimony. I am going to ask your per-
mission, if T may, after reading the text of your testimony and hav-
ing the time to digest it and balance it off against the remaining
testimony in the heacings to either ask you to respond to questions
in writing or at & future date to maybe even huve you back as part
of a panel. ) .

One of the things I like to do is to have experts with competing
and differing points of view in front of me so they can help me in
questioning also.

Ms. Wirkes. Il be glad to.

Senator Bmex. I realize I would have to accommodate your sched-
ule, but your work in this area has been extensive and your findings
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are, if for no other reason, novel in light of what else has been com-
ing forward and warrant our thorough investigation.

Again, T apologize for the hour. \

-Ms, Winkss. That’s quite all right.

Senator Bmen. Thank you.

. Ms. Wizszs, Thank you for the opportunity to present these funny
gures.
“Senator Broex. Thsnk you.

The hearing will be recsssed until tomorrow at 10 a.m. at which
time the witnesses will be Professor Fogel of the University of Chi-
cago, Dr, Miller, chairman of the Pennsylvania Department of Cor-
rections, Dr. Robert Coates, Harvard University, and Mr, William
Nagel, executive director of the American Foundation, Inec.

Thank you all.

The hearing is recessed until tomorrow morning.

[Whereupon, at 1:40 p.m., the hearing recessed to reconvene at
10 a.m, tomorrow morning. | ‘
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THURSDAY, OCTOBER 8, 1077

_ U.S. Sexars,
SwscoMmITTeE ON PENITENTIARIES AND CORRECTIONG
or THE COMMITTER ON THE JUDICIARY,
' ‘ Washington, D.C.

The subcommittee met, pursuant to recess, in room 1114, Dirksen
Sena%q Office Building, at 10:25 a.m., Hon, Joseph R. Biden, chairman,
presiding. ‘

Staff present: Gerry Doherty, staff director; Mike Gelasak, chief
counsel; Dennis Langley, counsel ; Katrina Lantos, counsel ; and Edna
Panaccione, chief clerk,

Senator Bien. The hearing will come to order.

I’d like to begin by apologizing for heing {ate. I took the Metroliner
from Wilmington, Del., today. It was due in at 9:18 and arrived at
about 10:15. T’ve decided I’m not going to vote for any more appro-

_ priations for Amtrak. [Laughter.]

But 1 do apologize, and I’m sorxy.

Our first witness this morning is Prof, David Fogel in the Criminal
Justice Department of the University of Illinois. He is possessed with
a vast experience in the area of corrections and criminal justice.

Aside from his outstanding academic credentials, he has published
numevous articles in professional papers in the field and has served
as a consultant for many Federal, State, and local governmental
bodies. He is a member of numerous professional associations and is &
recipient of a number of distingnished awards based upon his service
in the field of corrections. : .

Mr. Fogel has been a program director of social group agencies,
superintendent of juvenile facilities, director of institutions, commis-
sioner of the Minnesota Department of Corrections, adviser to the
Governor of Illinois on criminal justice, and executive director of
Tllinois Law Enforcement Commission. )

Mr. Fogel has recently published his latest volume, entitled: “We
are Living Proof of the Justice Model for Correciions.” o

He is a graduate of Brooklyn College with a masters degree in
social work from the University of Minnesota. He received his doctor-
ate in criminology from the University of California at Berkeley.

Professor, again, thank you for your indulgence; and I apologize
for being late. Please proceed in any way that you feel most comfort-
able. : o

(58)
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STATEMENT OF DR, DAVID FOGEL, PROFESSOR OF CRIMINAL JUS-
TICE, UNIVERSITY OF ILLINOIS, CHICAGO CIRCLE, CHICAGO, ILL.

Mr. Fogrr. Thank you, Senator.

First, X want to thank you for the opportunity to be heard on an

issue of such importance before this distingnished committee.
I have given the staff a prepared statement. If it is all right with
“you, I would like to proceed from notes and keep it informal. The
notes would be a summary of the more formal statement.
Senator Bivpn, Your entire statement will be put in the record.
[Material follows:] ,

PREPARED STATEMENT 0oF Dr. DAvid FoekL

THE JUSTIOE PERSPECTIVE IN CORRECTIONS

Theré are few enthusiasts left in prisons. The preachers and teachers and
treaters have not produced a pay-off io equal thieir rhetoric. The prisoner-as-
Maintiff now looks increasingly to the courts. But not much may be expected in
the way of enduring correctional change through the drama of litigation where
the central actors are reluctant judges and resistant prison. administrators. In
any eage . , . prigon reform cannot be made acceptable just by ensuring rights
-or the comfort of the inmates.” (1)

On the dim. horizon one sees a group of the newest enthusiasts elamoring for
their place in the torturously convoluted history of prisons., They are called
behavior modifiers. Though not new, their language isn’t well-known yet because
they are just now emerging from animal laboratories and back wards of hogpitals
for defectives. Their theorapeutic arsenal ig equipped with positive and negative
reinforcements, pilly, chemicals, electrodes and neurosurgical instruments, With
corrections ciperiencing an “end of ideology” and its weary leadership floating
in & vacuum this new wave of enthusiasm based upon bebavior manipulation
may berome sttractive to them. What follows here is an aiternative Jess enthusi-
astic pevhaps but even less manipulative. i

Coyrections iy much too important an igsue to be left in the hands of wardens,
-Clemencenn might have said, But unfortunately that is a fair picture of current
American correctional practice which is still insulated and isolated, As a result
it remainsg uninformed by a theory of human behdvior hence it may be found
to be using several simultaneously. It reméins uninformed by a theory of the
purpose of the eriminal law herice it passively watches itself become an explosive
warehouse in response to legislative whim and caprice. Coxrectional objectives,
-such as they are, developed aimlessly. Tappan observed (1951).

ok k% Tn different periods of social evolution certain ones have emerged out
of soclety’s particular climate of values and have béen more highly prized than
-others. Yet each, ag it hag beén crystallized in' Iaw, custom, and correctional
practice, has impressed a persisting influence upon subsequent policy. Moreover,
-ench objective has become encrusted with layers of ratiGnalization to justify and
perpetunte the established treatment methods. The ultimate consequence is &
melange of purposes, some deeply bedded in the channels of history * * * it {8

not unugual to find correction exerting, in turn, vindictive, deterrent, and reha-

- bilitative measures in relation to the same offiender.” (2)
As a result of aimlessness and public neglect the prison never acquired a spe-
.eifie correctional purpose, rather it inherited. vestiges of the Puritan Ethic and
added middle-clasy values of mobility through work and education to it. Packer
(1968) called this a “leap of faith.” o Co v
“We can use ¢ur prisons to educate the illiterate, to teach men a useful trade,
and to accomplish similar benevolent purposes. The plain disheartening fact is
‘that we have very little reason to suppose that there is a general connection
hetween these measures and the prevention of future criminal behavior. What is
involved primavrily is a leap of faith, by which we suppose that people who have
~ecertain social advantages will be less likely to commit certain Xinds of crimes.
It is hard to make a good argument for restraining a man of his liberty on the
assumption that this connection will be operative in his case. It ig harder still
if he already possesses the advantages that we assume will make people less
“likely to offend.”(3)
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‘We will propose # limited yet of objectives for prisons devolved from g series
of propositions concerning our view of man and law in the coatext of justice,
Meaningful prison objectives eannot be successfully divorced from a conception
-0f human behavior angd the eriminal law. :

Much of criminologic theory development has taken. us doivn a primrose path
searching for a “unified theory” of eriminality. It has been in the tradition of
-early demonclogy, albeit seeking more “scientific” unifying themes such as
physique, mental aberrations, glandular dysfunetion, genetic disabilities, atavistie
behavior, secial ecology, cyclic variation in the economy or weather, and associ-
ational patterns. Theories have tried “* * * to explain criminal behavigr itself,
but they do not concern themselves with why certain aets ave defined as erimes”
gometimes oblivioug te the interconnectadness of “the acts [themseives] defined
in the law as erimes and the forces that impel some people to commit these
acts,”(4) In either cage the notion of respousibility is frequently downgraded.
‘Corrections, if not criminology must come to terms with this problenyx. We can
no longer aswait the refinement of theories before ncting to modernize the feld.
Theorists unlike convicts are not quite so desperate but-like them have plenty
-of time, Correctional administrators are not at such leisure,:

We are not sure whether the sentence of imprisonment or any other paznal
sanction really deters (generaily or specifically) but we are in ngreement with
Norval Morris and. Gordon Hawkins when they observed of this endless debate,
that it:seems to liave deteriorated since the days of Beccarin “* * * Discussions
of this ancient antinomy which have consumed gallons of jurisprudential ink
varn out on examination to resemble nothing so much as boxing matches between
hlindfolded contestants.”’(5) However, we do have g substantial guide for future
correctional action from work of Walker and Wilkins (cited in Chapter II).

We propose the following propositions. based upon a perspective suggested
by Stephen Schafer: :

1, Criminal Law is the “command of the sovereign.” * )

2, The threat of punighment ig necessary to implement the law, . .

3. The powerful manipulate the chief motivators of human behavior-—fear
and hope-—through rewards and punishments to retain power. )

4, Soclalization (the manipulation of fear and hopé through rewards and
punishments) of individuals, however imperfect, occurs in responsé to the
¢ommands and expectations of the ruling social-political potwer. ‘ v

5. Criminal law protects the dominant prescribed morality (a system of rules
-8aid to be in the common and Hest interest of all) reflecting the enforcement
aspect “of the failure of socialization.”® )

6, In the absence of an absolute system of justice or & Ymatural law,” no de-
curate etiological theory of crime is possible nor is the definition of crime itself
stable. ’ i

7. Although free will may not exist perfectly the criminal law is largely based
upon ity presumed vitality and forms the only foundation for penal sanetions.

8. A prison sentence represents a punishment sanctioned by a legislature and
-meted out through the official legal system within a process of justice, against
a person adjudged responsible for his behavior although the purpose of punish-
nient may be deterrence it is specifically the deprivation of liberty for a fixed
period of time.8 :

9. The entire process of the eriminal law must be played out in a mileu of
justice. Justice-as-fairness represents the supercrdinate goal of all agencies
of the eximinal law. ) : ‘

10, 'When corvections become ruired in the dismal swamp of preaching, ex-
horting7and treating (“resocialization') it becomes dysfunctional as an agency
of justica, Correctional agencies should engage prisoners as the lpw otherwise
dictates—-as responsible, volitional and aspiring human beings. )

11. Justice-ns-fairness is not a program ¢ it ig 4 process which insists that the
prisons (and all agencies of the criminal law) perform their assigned tasks

1 And a8 Schafer reminds this “may be a gloomy truth whether the origin of the lpw
is traditional or revolutionary”. (Stephen Schafer The Political Oriminal, n. 47).

2 Sehafer states *Morality is not the product of law; the law exists to énforce mornlity”
(p. 104) and “ . . criminal law is a kind of back-up instrument in the socialization
proeess, and it comes into operation whenever the state of any moral issug 80 warrants”
(Stephen Schafer The Political Criminal . 84) .

aex ok ® 4P punishment is to | 2 consldered as nim of {mprigonment, 1t must be what the
Germans termed “Zweckstrafe,” or punishment for a purpose, rather than “Vergeltungs-
strafe,” or punishment as refribution.” A.QLA. “Manual of Correctional Standards™ as
cited In Killinger and Cromwell Penclogy, p. T6).
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with non law-apiders lawfully and with an even kand. No more should be ex-
pected, no less should be tolerated by correctional administrators. .

12, Willlam Pitt said: “where the Jaw ends tyranny begins’—so does the
exercise of discretion. Discretion “may mean either beneficence or tyranny,
elther justice or injustice, either reasonableness or arbitrariness” (6) Dis-
cretion cannot be eliminated but the justice perspective geeks to narrow, control,
and make it reviewable, (7), - :

Having stated the propositions we now uge them ds a springboard for exam-
- ining their rational implementation in correction institutions. Of the major
areas in correctional administration which most vitally affect the operation
of prisons three will be digcussed ; sentencing and pavole boards taken together

and prison administration, We are Interested in how the prison stay ie deter- -

mined, organized, and for most prigoners, ended. Following this apnlysis we
wgzll propose some alternatives. But in preface some thoughts on justice are
offered.

On Justice—A Perspective

Philogopher John Rawls identifies justicé as “the first virfue of social in-
stitutions, ag truth is of systems of thought” and he continues, “A theory how-
ever elegant and economical must be rejected or revised if it is untrue; like-
wise laws and ipstitutions no matter how eflicient and well-arranged must
be reformed. or abolished if they are unjust.”(8) In order to develop an oper-
ational model of justice in corrections we must move from the philosopher’s
chair fo cell block, Speaking about the student of ethics Han Reichenback
guggested ** * * [he] should not go to the philogsopher, he should go where the
moral isgues are fought out.” (9) )

A concept of justice is useful to the scholar but it does not contain the urgency
felt by those who must daily test its utility in practice. Great ideas sre played
out by average men not, as Edmund Cahn reminds us, by the legally constructed
“reagonable man” who is usually too dull to get into trouble with officials, (10)

Justice in the Oonsumer Perspective

Wa nra not interested in “utopian diagrams about abstract justice . . . justice
fill mean ... the active process of remedying or preventing what would arouse
the ‘sense of injugtice’ (11) so wrote Bdmund Cahn.

The correctional madel of justice we arrive at iz an adaptation of Cahw's
“eonsumer perspective.”” It focuses the official processor of justice on the con-
sumer-—on the people caught in the machinery of the agencies of justice—
the offender, the guard, the victim, the witness and the taxpayer. Tappan (19561)
had long ago called this to our attention when he called for the protection of the
innocent againgt injustice ; “Three groups require some special consideration. In
order of their numbers, they are the taxpayer who bears the costs, the actual
or potential victim of the-criminal who is most dirvectly injured, and the innocent
suspect who may be unjustly convicted and punished.” (12) In relation to the
“War on Poverty” Cahn’s son Edgar and his wife Jean called our approach the
“civilian perspective” rather than the “military perspective.” (13) Jonathan
Caspar in érimingl justice identifies it as the “consumers perspective’ (14) sim-
ilaxly it is what Philip Selznick refers to when he speaks of the imprisoned in
need of “justice as therapy.” (15) It is a concern for the micro-world of the
participants in action not in abstraction.* . ‘

The “consumer perspective” or “justice perspective” as we shall now refer to
it ean be distinguished from the “imperial” or “official”’ perspective., (Cahn, 1963)

“The official perspective has a typical rhetoric which, when expertly manipu-
lated, can seem very persuasive. . . , Some of the familiar phrases are ; the public
interest in getting things finally settled; the duty to abide by established prin-
ciples and precedents; the necessity of showing respect for expert judgrent and
administrative convenience; the dominant need for certainty in the law; the
obligation to preserve the law’s predictability so that men will know how to
order their affairs; the danger of opening the floodgates of litization; the danger
of opening the gates of penitentiaries; the danger of inviting collusion, fraud,

4 There I8 a parallel stream of thought encompassed in Lawrence Kohlberg's Just Qom-
mundty (two volumes BHarvard University School of Rducation) but in the Iast analysis
it turns out to be a form of group therapy using morality as its rationale rather than

- the peyche. At times the two are indistinguishable. Niantic Women's Prison in Connecticut
Is the current setting for Kohlberg's (et al) correctional demonstration project. .
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and perjury ; the deference‘d.ue‘ to other organs of government; the absurdity of

‘heeding mere speculations; the necessity of leaving certain wrongs, hosvever

grievous they may be, to the provinee of morals; the paramount need to mpin-
tain strict procedural regularity ; and (by way of solace to a4 man on his way to
the electric chair) the undeniable right to petition for executive clemency,” (16)
The justice perspective involves a shift of focus from the processor to the
consuner, -
S % ¥ byt among the varions consumers and their diverse intevests, it offers
no simpligtic formula, no a priori preference, no lazy hierarchy of values. Some

- consumers need bread; others need Shakespeare; others need their rightful place

in the national society—what they ali need is processors of law who will con-
gider the people's needs more siguificant than administrative convenience, . ..

“In the conswmper perspective, there iy something repulgive abaut the complacent
grin with which we are assured that not many judges have been eaught taking
brihes, that the third degree is nof so common as it used to be, and that not
many prosecutors suppress evidence favorable to the defense or, if they do, it
is seldom proved. [or that uncovering conviets’' corpses embarrvasses legislators
and thereby retards correctional reform.]

“How can ong expect to solace them by promising that some day the law will
awake to the needs like theirs? Unrless a litigant happens to be an Olympian phi-
losopher or & legal historian, he probably desires justice here and now * * *
What he cannot understand is inertia and smug indifference.”” (17)

Corrections has long been cut off from ties with the general field of public
adminigtration, Speaking of the courts but with equal validity in corrections,
Judge Marvin Frankel -states: “One need not be a revolutionist or an enemy
of the judiciary to predict that untrained, untested, unsupervised men armed
with great power will perpetuate abuse.’ (I18) Low visibility and high discre-

“tion eventually corrupts. An unhealtby wall of absolute power has kept cor-

rectional administrators cut off from; the mainstream of the history of ideas,
the spirit of open political copflict (other than those of parochial localisms),
their constituencies and from general involvement in the public arena, Wardens
have long resisted public accountability (Kadigh, 1962) -
C ¢ ox x [t1he common demand twenty-five years ago for freedom of the ad-
ministrator to get on with his job free of the harassment of legal imperatives is
the samé demand made today by those. who administe? The new penology. A
beginning in the correctional area awsails & general recggnition that the correc-
tional agency is not sui generis, but another administritive agency which requires
its own administrative law if it is to make ifs maximum contributiong harmoni-
ously with the values of the general social order in which it functions.” (19}

The usual correctional response has been that large dosages of discretion are
necessary if correctional administrators are expected to treat (rehabilitate)
criminals. But we have also beén warned by Justice Brandeis: ‘“Hxperience
should teach us to be most on our guard to protect liberty when the Government's
purnoses are beneficient.” (20) George Bernard Shaw, speaking of the ruthless-
ness of the pure heart said:; “Malice and fear are narrow things, and carry with
them a thousand inhibitions and terrors and seruples, A heart and brain
purified of them gain an enormotts freedom * * * “presumably to do anything in
the name of benevolence, (21) ' ;

“There is growing recognition that correctional agencies exercise a very
significant form of governmental power, even more important to the lives of indi-
viduals than most governmental agencies * * * there is also need to do so in

ways that are just and that inspire in the offender, as far as possible, and in the

community a confidence in the justice of the correctional process * * * But the
most important question is whether corrections shovld actively be concerned
with the fairness of its processes beyond conforming to legael standards and
participating in the creation of new ones. Legislative and judicial standards
for the conduct of administrative agencies are necessarily minimum stand-
ards * ¥ * Reliance must be placed upon the administrative agency itself to
achieve that goal.,” (22) (Dawson, 1969)

As a matter of plain fact, correctional administrators have fay too long
operated with practical immunity in the backwashes of adminisf;x‘ﬁﬁve law
adjudieation, must not stop when the convicted person ig sentenced, (28) The
police and courts in relation to rights dme the aceused before and through
anmindful that the processes of justice, more strictly observed by the visible
jnstice perspective demands accountability from all processors even the “pure of

\
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heart.” Properly understood, the justice perspective is not so much concerned '

‘with administration of justice ag it is with the justice of administration.(24)
We now turn, using the justice perspective to inform our probes into sentencing,
parole and life in the prison.

On Rentencing and Parole Granting .

Judge Marvin Frankel wrote a book entitled “Criminal Séntences” (1973)
which after reading, one can very clearly understand the double entendre in-
tended, It might bave been entitled “The Crime of Sentencing” or more chari-
tably “Phe Lawlessness of Sentencing.” It was not, nor is this analysis intended
a8 an attack on judges, rather on a sentencing system which is anomic. With
few guidelines and many judges we are effectively, in the area of sentencing, a
government of men, not laws, (25) : ; -

“Txperience, and wisdom flowing out of that experience, long ago led to the
pelief that agents of government should not be vested with power and disere-
tion to define and punish as criminal past conduet which had nof been clearly
defined as & crime in advance, o this end, at ledast in part, written laws came-
into being, marking the boundaries of conduct for which public agents could
thereafter imposo punishment upon people. In-contrast, bad governments either
wrote no general rules of conduct at all, leaving that highly important task to
the unbridled discretion of government agents at the moment of trial, or some-
times, history tells us, wrote their laws in an unknown tongue so that people
could not understand them or else placed their written laws at such inaccessible
spots that people could not read them.” Qineburg v. United States. 383 U.8. 463,
477 (1986) (26)

It 1s of vital iaterest to administrators of correctional agencies that the penple
committed to them, because of the ugual bitterness they have upon arrival, also.
have the feeling that the judicial process immediately undergone was fair, just,.
and that the sentence received was offense-related and appropriate, (27) This is.
Iargely not the case at pregent, =~ : :

- Sentencing Potterns.  The nation hag Sévefal different adult Seﬁtencing'

gchemes; (1) a system of both maximum (MA) and minimmum (MI) terms fixed
by the court (each offense has its own upper and lower limits set by law) (2)
Both MA and MI (within limits) fixed by court with the MI not to exceed a por-
tion of the MA. (8) MA (within limits set by law) fixed by court and the MI
fixed by law (4) MA fixed by law and MI by court (5) MA and MI fixed by law
for each offenze (6) MA fixed by law but no-MA in law rather the M4 is fixed
by the parole board (7) MA fixed by court, no MY (8) MI ig fixed by law and.
MA by parole board. (28) a

In addition to thig erazy-quilt system in the nation, there are sentencing dis-

parities within the same jurisdiction. It is too facile to permit the disparities
.%o be explained as individualized justice being meted out by different judges.*
Absent sentencing criteria, the individual judge's attitude surfaces as the con-
trolling force. Like otherg, judges have strong attitudes about sex, mugging, nay-
cotics and other crimes, The difference in the case of judges is that their atti-
tudes, tranglated into unbridled action produce the longest prison terms in the
western world, Blacks are treated more severely ® by prison sentences than their
white counterparts for similar crimes. (29) But race is not the only preblem as
James Bennett has obgerved— ) : .

“In one of our institutions, a middle-pged credit union treasurer ig serving 117
days for embezzling $24,000 in order to cover his gambling debts, On the other
hand, another middle-aged embezzler with a fine family is serving 20 years, with
b years probation to follow. At the same institution is a war veteran, a 89-year-
old attorney who has never been in trouble before, serving 11 years for ille~
gally importing parrois into this country. Another who is destined for the same-
institution is a middle-aged tax accountant who ou tax fraud charges received 31
years and 31 days in consecutive sentences. In stark contrast, at the same insti-
tution last year, an ungtable young man gerved out his 98-day sentence for armed'
robbery.? (82) : B : :

8 Richard McGee cnils our attentlon to the fact that the “hanging judge” and “soft
hended jfudge” (disparities within a jorisdiction) is largely the samegpgodﬁet of glle;gﬂg--
ness senteneing systems (“A New Look it Sentencing—Part II'" Federal Probation, Sep-
tenmber 1074, unpublished nmnuscrll)t, p. T ‘ -

S Blacks, In ﬂ".}l Federnl system in 969 and 1970 were averaging 88.5 months compatred
%‘é ﬁgizess Xf): 75.1 months, Federal Bureau of Prison Statistical Report 1969 and 1970

] ~34).
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Indeterminate sentences, said to be n” treatment teol, have without exception

"produced more severe prisons terms: (31} : :

70 percent of definite sentence prisoners actually serve two years or less;
‘whereas only 57 percent of the indeterminate sentence prisomers sctually serve
iwo years or less * * * Clearly, therefore, in practice the indeterminate sentence
system serves to keep a snbstantielly greater pres:: Hom of men in prisofi Tor 1ong
terms than the definite sentence system.” (82) (itxbim 1978) )

The sentencing procedure itself, which presuiiinbly represents the apex ‘of the

adjudication process (up to this point justice was largely. procadural) where

1ihe sovereign now “restores the balance by metingout justice, is largely law-
less, Legislatively prescribed procedures ave practically non-existent, Regardless
of what the judge finally seleets as g sentence, the process itself, with rare ex-
ception, is inscrutable. We don't know, because we do not require an explication
of sentence selection norms what & judge considers in his selection, “We do not
allow each judge to make up the law for himself on other guestions We shonid
not allow it with respect to sentencing,” gaid Judge Frankel.(338) Continuing
he points out: ' :

“In deciding where to fix any particular sentence, he will présumably con-
sider a host of factors in the case: the relative seriousness of the particular
offense—the degree of danger threatened, cruelty, preineditation the prior rece
ord of the defendant; situational factors—health, family disturbance, drug use;
the defendant’s work history, skills, potential; ete. In theé existing made * % *
the judge is under no pressure—and is without guidelines—toward systematic,
exhaustive, detailed appraisal of such things one by one, e probably does nof
list them even for himgelf,” (84%) . ) ‘

Even if he did list them-it would be unknowable since he have not developed o -
procedure mandating judges to do so, Even when judges are thoughtful, the in-
formation they have before them, upon which to gase a consideratiym, iy fre-
quently inadequate, of a bland generalized nature and * * * “ig nok mitigated by
the appending diagnostic courts and summaries thet are gometimey legible, and
less often intelligible, to the sentencing judge.(85) Finally, whatever the sen-
tencing process is, it is not adversary and is varely reviewable, : N

One would think that with such unbridled and unassailable power ﬁfhe jhdge's
1s‘entence wonid indeed be carried out to the letter. That uged to be tiue but no
onger is, ‘ ) oo

““The correlation between courtroom pronouncement and actual oytcome has
virtually disappeared. The bistory of penal policy during this intervil is in no
small measure one of erosion of judicial power and the evolution of a kighly com-
plex process of administrative punishment-fixing that directly involves proseeu-
tors, parole boards and the disciplinary committees * * * I'rom this functional
perspective, judges are doing less and less of the real decision-making, their role
being merely one step in a process in which law enforcement, prosecutors,
pivbation officers, parole boards, parole agents or correctional staff may play
major roles.” (86) (Caleb Foote, 1972) -

In the process of erogion, district attorneys at the front end of the criminal
justice system, using their bargaining power mike more decisions concerning
the sentence than do judges, And at the other end of the system, the parole board
governs the outside length of the sentence.” The prisoner * * * “Kept in the dark
about how to behave" in order to minimize his sentence finds his life in the prison
cast in o “paitern of eryptic taciturnity,” (37) L

Parole boards, without a legal mandate to sentence continue to play a larger
role than judges in sentencing. Caleb Foote (1972) commeints on parole board
decision making: : ,

“The same basic eriteris are usually einployed whether the arena is a court-
room ox solae prison parole hearing room, eg.: (1) a:deétermination of how xauch

.time is right for the kind of crime at issue, with the decision-maker's tivn sense

of values and expectations usually (but not always) heavily influenced by the
pressures of hig enviropment and what he perceives to be the norms of higcol-
leagues; (2) classifivation within that crime category of the offender's par-
ticular act as mitigated, average or aggravated; (3) his past criminal record
(slight, average or uggravated): (4) thé extent 'of his repenténce, his attitude

T When 'y u think about i, parole honrds really have more to sy about how long o pet-
son’s Iih_ertgr must he-taken ’agva.v from him than the conrts do."y(Mnurlt-e Sigler, Chair.
in{ms of the.U.S. Parole Board. The Oourts and Qorredtions Speech-‘s/17[78, Kirksville,
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towards available ‘treatuient!, and the official proguosis of his reformabllity ; or
(5) the anticipated public (usually meaning law enforcement) reaction to a
propoged digposition,” (38)

Puarole hoards, through legislation, have inherited much of the sentencing
powey normally associated with the judiciary.(39)

The parole board decislons too are nnreviewable and are not hammered out in
an adversary clash, rather they ore five to fifteen minute sessions frequently
with members using a combination of whim, caprice and arbitrariness, And as
if to say amen, Maurice Sigler of the U, 8. Parole Board, following Morressey v.
Brewer gald in a gpeech (1973) “#* * * perhaps it should have been foreseen that
evontua}’lg( }){2‘1)1'016 actions would have to be governed by congiderations of due
process.’” 2 (40

Oomparqu fo the ecourtroom which is open, the parole board hearing is secret.
Only receniiy have reasons for denial been given fo conviets in a gystematic
manner, buk ,glecisians, short of a finding of abuse of discretion, are not success-
fully appesiisd. (413}

We find “hgue the rhetoric of the imperial or ofiicial perspective guiding judges
and parole boards in thelr deeisions, The justice perspective challenges the lack
of clarity and degree of certainty of such expressions 98; “the sound exercise of
judicial discretion,” “the consideration of the crime and the erimingl,” “‘the
gravity of the deed,” “the guilt of perpetrator.,” (42) They are, Oaleb Fyote points
ocut, ne more than slogans, none ave law.(43) In the quest for fairness using the
Justice perspective we seek a justification in the law for the decisions of those
who exercise wide discretion. “The largely unbridled power of judges and prison
officials stir questions under the clauses promising that life and liberty will not
be denied except by ‘due process of law'” (44) Justice Stewart once deseribed
gome senteneing practiees ag diseriminatory, caprielous amd fregkish, (45)

We have made this brief excursion in the realm of ruleless sentencing and
parole granting not for the purpose of extensive analysis rather to hetter under-
stand the prisoner ag he enters and tries to legally leave the prison. Prison life is
ldrgely a product of the anomia of sentencing and paroling. Like both, it too is
effeetively rulelegs. How could it be otherwiscowith 959 of its prisoners unable
to caleulate when they will be released or even:what, with a degree of certainty,
is demanded of them for release candidacy by parole authorities. These two
processes, uncontrollable by prison officials, have erucial impact on life inside
the walls, to which we now turn, -

A Begtatement of the Purpose of Prison

At one level the problem with prigons is that they have never bitten off &
digestable bite, A narrowing of the rhetorie and purpose is necessary, A prisoner
who entered with feelings of despair, after having received a sentence he felt
improper but unreviewable, now has to settle down to life in s cage. First he
must turn his attention to problems of protecting his internal integrity from
another sequence of largely lawless event§s—prigon life. Thig would be a herculean
task for most but additionally he learns that still another lawless (in the sense
of ruleless) precess needs to be undertnken—his preparation for parole. As a
stranger in a zoo-like world he begins to seek out significant others who can
sp2ed his process of release. But who can make such judgments in a prison?
What appears to be a rational, even tightly drawn military-like prison staff
gfgnnit?ation is, upon closer examination, chaotic,” Again the question turns on

seretion, ‘

8 ¢“The 1.8, Board of Parole is opening five reglonal offices to expedife parole actlons
and ingure that decisions are considered in a manner that provides greater fairness to
inmates nnd to the publie. Priconers will be told why paroles are denled and mayv appeal
%fu"‘i%’ﬁfﬁﬁ, toA gxené’gll I?:}iwdsir&g‘!vesg\x}ngtolz;. lll).C. %egional gches“are ‘bemgc opened in
Philed f anta, 80 v, Mo.: Dallag, Tex.; an urlingame, JJ?
(LBAA Newsletter, Augnst & Septomber, 1074, p. 26 @ o8 geme, Calitornia

° Seen from outside, the criminnl justice and eorrectional system presents the appear-
ancée of a virtually omnipotent conspiracy ror the organization of human misery. But once
having won his way in, the ontsider-—now a participant—disesvers a shoeking foct. Tx-
cept for the universal penchant of burepucrats to cover their own trails, there is mo

econspiracy, Indeed, there i hardly any ‘organization’. What appeared nt a. distance to
be n monolithie system turng out to be no system at all—but rather a concatination of
reveral interest groups. fre(;ueutly operating at cross purposes or, worse, without refer-
ence o ench other at all. In the chaos thus propagated, aceident, apathy, non-acconnfability
and sheer inertia are fully cnguhle of producing fortultously what the most efficient, ton-
certed mull'ce might have nchleved by design: the almost total debasement of human
aspiration.’ (Rlchn}'d R. Korn, “The Prisoners of Afflrmation : Correctional Administrators
Ssﬁgm;ﬁ Reformers” in Prisoner’s Rights by Micbele Hermann and Marilyn Haft (editors),
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Theoretically, the staff of the prison regularly furnishes the parole board with
informsution pointing to prisoner progress, its pace, or absence, Of the myriad
events which take place how can discriminating information be sensgibly se-
lected, collected, distilled and reported to the board? After the board “studies”
it, it now has to make f decision concerning the conviet's future crime-vee he-
havior basing it upon his bebavior in prison—no ymall task, Untided by rules,
reviewable findings or precedents the board ustally makes its decision using o
melange of whnn, time gserved, caprice, the amount of “noise” created by Inw
enforcement, ngencies, mbxtr'\xmess, and authoritative testaments from clinieal
and other'pmom staft concerning the couviets reforinative progress, It is i this
process that prison staff decxsmn making fades into mmx‘imed mw visibility
diseredion. If at fixst blush, digeretion looks like power, in prison it also pro-
duces an arena in which indecisiveness, favoritism, racism, suppression and
lawlessness are daily played out. The system calls forth sucl responses from staff
and couvicts beeause it gives no direction, has no nceountable mission and in the
absence of accountability, clains much more than it can produce,

We have {0 conceive of the period of inearceration and its plaee in eriminal
Jjustice in & new way. Congider the problem facing Thomas Idison when he was
thinking about a new technology for developing artificial light. The imagery
he labored under at the time was “candle power” and how to luncrease its
patency. Staring at the candle and acting upon that model ke would have
slmply produced larger and larger candles. Idison needed aud produced a
flight in imagination to arrive to the electric light bulb. In corrections we are
sull toying with the candle. The suggestions to follow are based upon a two-
pronged strategy (1) the immedinte and short range and (2) the middle range.
No Inng range is offered hecause the eritical wrgeney to move rapidly and
“pm«xe@s” in corrections is usually counted in deeades. The dwtimumhing
dmmcterm‘m‘: between the tywo strategies is that the short range reguives no leg-
islation or new approprintions while the middle range requires hoth,

Immedinte and Short Range

We need to (‘onceptuahze imprisomment differently nud narrow our rhetorienl
claims, A penal sanction should suly mean o tempora*-y deprivation of liberty.
Tt ix the legal cost for the violation of some laws, The prison ig regpousible for
executing the sentence not rehabilitating the convict,

: *In seeking to make criminal 1mtice more redemptive and less punitive, we

" may bave agked too much of institutions that can barely hold their own, let alone
«levnlop the compelence to be cuvers of souls, A retreat from rosy hn}\m may well
he inevitable, if only because rehsbilitation entails supervision, and ineffective
rehabilitation coupled with open-ended control hag little to commeng it"
Selznick (1868) (46)

The sentence must he seen ag a part of the eontinumm of justice—it must be
experienced Jmtly, repsonably, and constitufionally. It ig in the context of
justice that a mission urises for the prison and its staff. The mission is fairness,
Until senfencing and parole problems c¢an he resolved, discretion must be hars
negsed by a3 muck voluntary administrative e\pncatmn of normy nx is necessary
to produce g sense of fairness for bath the keeper and the Lkept.

The prisou sentence should merely represent a deprivation of liberty, All the
rights accorded free citizens bulb consistent with mass living and the ‘eseention
of a sentence restrieting the freedom of movement, should follow a prironer inte
prison, The prisoner is volitional and may therefore choose programs for his
benefif. The state cannot with any depree of confidence hire one parson o
rehabilitate another unless the other senges an inadequacy in himself whieh he
wighes to medify through services he hxmself seeks, Thix should be evident fron
historical experience., Volition is subversive of the foundafion of the eclinieal
model for the offender exerciving independence of choice, may not select the
clinician as his clhoice of tremment‘ The person troubled or in frouble has to
want something to happen. The best way to engage him is to freat him with
dignity. Administrators should imuwedintely begin to zero-base hudget all such
program services not voluntarily chosen by inmates,

“The postulate of normality, comnclence, and worth, If offenders are tg be
dealt with as human beings, it must he asstmed that they are basically like
averyone else, only their circumstances ave c;pecml Every administrative davien
that negates thig principle, and any therapy that iguores it, must be questioned
and, if possible, set aside.” (47) ¢ Selnnck, 1968)

89-177—78—5 ' L,
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We will shortly elaborate a prison mission of justice for our cuvrent fortress
prison environment—but the fortress prigon system must be ended if we are to
expect further rationality in correetional development.

Middle Range

mhere are three elements which ghould govern the middle range strategy which
will be elaborated later: (1) ¢ return to flat time settences with procedural rules
governing gentence selection. (2) the elimination of both parole boards and
parole agencies; (8) the trangformation of the fortress prison into institutions
for no more than 300 pergons, further divisible into sub-units of 30, The institn-
tions will eontain people sentenced to similar terms. Release will be determined
by a narrow and reviewable system of, fixed good-time rules. We turn first to those
elements of a sghort range which ean be immediately implemented by administra-

tors,

A Justice Model for the Fortress Prizon

The period of incarceration canh be conceptualized as a time in which we try
to reorient a prisoner to the lawful use of power. One of the more fruitful ways
the prison can tench non-law abiders to be law-abiding is to treat them in a lawful
thanney, The eéntire effort of the prison should be seen as an influence attempt
Dased upon operationalizing justice, Thig is called the “3ustice model,”

1t bering by recognizing—not by moralizing what the prison stay is about.
Simply stated, it ig an enforced deprivation of liberty. It is a taking of some or
all of the days of a person’s life and his confinement within an area. When nen
are confined against thelr will in this country, the bottom line of the arrangement
of life for both the keeper and kept should be justice-as-fairness. Opportunities
for gelf-improvement should, be offered but not made a condition of freedom,

Confinement and compression of large numbers of men, in a human 200, who
in the past have frequently resorted to the use of force, fraud and violence is at
best o precarious venture. James Q. Wilson said, “We have imposed the rehabil-
itative philosophy in a way that offends simple justice , . . when it is possible for
one person, by manipulating the system, to go free while another, convicted of
the same erime, remains in prison for a long term.” (48) Prison administratory
should not now further confuse their staff with a mission either claiming moral
o1 psychologie redemption nor with one which leans on brutality to create
zirderliness.

Justice-ng-fairness provides the keeper and the kept with a rationale and
morality for thelr shaved fates in a correctional agency. Considering the failure
of most trestment methods within our eurrent operating strueture—the fortress
prison—the justice model holds some promise, if not to cut recidivism, then to
more decisively praclude Atticas. This model purports to turn a prison experience
into one which provides opportunities for men to learn to be agents in their own
lives, to use legal processes to change their condition, and to wield lawful power.
Men who can negotinte thelr fates do not have to turn fo violence as a method of
achieving change,

It is o sad irony in our system of criminal justice that we insist on the full
majesty of due process for the accused until he is sentenced to a prison and then
justice is said to have been served. Consider that our criminal code makes it
mandatory that before a criminal sanction may be imposed, there be a finding
beyond stringent levels of doubt that the acensed’s behavior was a union of act
and intent—it was volitional. We will reduce degrees of responsibility for the
alleged crimes iff the behavior was adjudged non-volitional. We are fough in
standards of arrest, most stringent in the finding of guilt. The defendant is pro-
tected undpr the mantle of the presumption of innocence. The state must prove
its allegations “beyond a reasonable doubt.,” The defendant can stand mute in
court and is protected from conviction out of his own mouth. Anything brought
before @ho court tp sqpport a prosecutor’s claim may be challenged. We believe
that this system is civilized and protects us from star-chamber injnstices. We
strain (o protect the lowliest from the capriciousness of the legally constituted
authorvity. 'The greot iromy occurs after a4 convietion when the judge commits a
guilty offender to prison. It trkes n great flight of imagination or studied neﬂe(:t

to incl_udo the current prison experience in a system of justice. The entire %aée
for n justice xpodel rests upon the need to continue to engage the person in fflé
?:il;g:gnfor justice a8 he moves on the continum from defondant—to-convict—to-fi*eé
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The justice model seeks to engage both the keeper nnd the kept in o joint
venture which insists that the agencles of justice shall opernte in a lawfnl and
just mannes It simply mesns that we belleve thab the prisoners did not use
Inwtul means to guide themselves outside the prison and should therefore be
provided greater (not lesser) opportunities to learn lawful behavior while in the
institution. The staff effort should be turned to teaching o prisoner how to use
lawful processes to achieve hig ends. This also implies that the conviet necepts
the legal responsibiilty for the consequences of his behavior. In the absence of o
confinuum of justice in $he prison, most ends are reached unlawiully, When uns
lawful behavior is detected, it iz iteell frequently dealt with absent the very
standards of due process we lnsist upon outside the prison, The result is a fure
ther indication to the conviet that lawsul bekavior has little pay-off, He can be
denlt with arbitrarily aund usually respunds by treating others in the same
mannay,

The justice model insists that, at least during the period of incarceration, the
prisoner and the staff, as sociefy’s agents, will deal with problems in siviet falr-
ness—yomething we expect of each other outside of prison, Further, it points to
a way of engaging both the keeper and kept in o rhetoricfres mndnagenble prison
experience. )

OPERATIONALIZING S USTION IN THE PRISON

The model of justice we propose sffects several aspects of prison life. Ik at-
tempts to creale a lawful and rational srena for dealing with problems avising
from an artificial environment which charges one group of men to restrain the
mobility of another against their willy, While this can probably never be volun-
tarily achieved there arg some immediate short range gonls which we bellave
arae realizenble; (1) o mitigation of harshness, (2) peaceful conflict resolution,
(3) and a safer staff work environment that will emerge from the operationaliza-
tion of fairness in prizon Uife,

The days of hiding behind the wall ave effectively over. Corvectional agdminis-
trators can undergo the turmoil of being forced to go public or enn thke tha
initiative and voluntavily begin programs of playing a more open hand, By this
we mean 8 checks and balance system of serutiny not another torrent of slick
publications, For those who Délieve that such o course of action iz & new or
radieal departure in thinking we ¢ite John Howard in his “State of Prisons,” 1777,

“Finally, the care of a prison is too important to be left wholly to a gapler,
paid indeed for his attendance, but often tempted by his passions, or interest, to
fail in his duty, For every prison there should be an inspector appointed; either
by his colleagues in the magistracy or by Parliament * * * He ghould speak with
every prisoner, hear all complaints, spd fnmediately correct what he finds mani-
festly wrong.” (}9)

Digeretion is the central problem of corrections affecting ity entive structure
from the adminigtrator to the conviet Ity successful harnessing could go a long
way toward giving the feeling of fairness to all concerncd. More significantly
perhaps it would free the administrator from bondage in the rhetorie of the
imperial perspective and permif him fo take a position more suitably appropriate
for an agent 'of justice. In this sense freedom for the correctional administrator
les in the direction of voluntarily adopting a simple justice mode for adminis-
tering his officinl affairy. How may this be done? Professor Kenneth Culp Davis
suggests several ways of structuring diseretion,

“Phe seven instruments that arve most useful in the structuring of diseretion-
ary power are open plans, fpen poliey statements, open rules, open findings, open
reasons, open precedents, sad falr informal procedure, The reason for repenting
the word ‘open’ is & powerful one; Openness is the natural snemy of nrbitravinesy
and o natural ally in the Sgzht against injustice.” (50)

Properly understood this discussion is lmited to the elimination of unnecessary
diseretion and the structuring of arbitrary diseretion. It does not imply the total
elimination of diseretion rather a Hiting of the vell so that fairness can creep in
to protect those affected. We all respond more pogitively to fair treatment and
even to o punitive action when it is accompanied by a precise explanation of o
violated norm.

In the context of prison, justice.asdairness means having clear rules, insuring
their promulgation, and a procedure for determining and punighing rule infrace
tinns rooted in due process safeguards (for example: statement of the allegation,
notice, counsel substitute, a hearing, the chance to rebut, written findings, appenl).
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Puether, it moans glvisng up the foot dragging which the litigation so vividly bares.
Correctional adminigteators should not have to be brought to court to provide
adeguate Iaw lbraries and access to them, for more than ten sheets of paper or
for punishing by segregation, thoge who use thelr right to access the court, the
press of the publie, A Justice perspeetive assures that expressiony of racism will
b fovaghit, We should be In the foreffont of exposing the indignities of poor medi~
val cnre, inadeqoate diets, servile lnbor, tha sbsence of reeveational programs
and inhnmane segregative facilities, The caxe materialy ghow that in court we
appear to be alibilng for the existence of such conditiony instead of agreeing to
wepl: vomediation, The public and court will permit us reasonable precuiutions
about what may freely enter prisons, but they look askance at the overbroad
pripon regulations gurrounding madl, publication, and visitors. Adminfstrators
need to make 4 dramatie break with the vestiges of the nineteentlh century
“hried-from-the-world” philosophy, Courts should not have to force modern
administeators to adopt any of the above procedures—it embarragses our claims
o profesgionalism, .

Speeifienily, but not exhausiively, the following program elements would pro-
vidoe minimal Tevels for a justice perspective in prizon operation.

1. Flemenis of self-governance, .

£ A sywtom-wide ombudsman independent of the Department of Correctlons,

8, Allaw library.

. Givil legal assistance Tor inmatoes,
5 A& prevailing-rate wage system in the prison industrics,

b Cpportunity to provide community vervice (& forin of more restitution).

7. Reecognition of, and opportunity for programing {for different ethnic groups.

R, Due proredural safopnards built inty interual ehavior management systems.

0, Nomall censorsidp,

10, Anextensive furlough program,

11, A greater degree of cortainty gbout the length of the prison stay.

2 Cien access of the correetional system to the press,

12, A system of vietim eompensation and offender yestitution.

14, Confliet vesolution machinery hutlt into the prison operation,

An aganda for fairness for guards should include ! ¢learly drawn work assign-
ments, employment standards and golary on par with the state police, hazardous
duty and malpractice linbility insurance, o digeifed but mandatory earlier (age
65) retirement, speeial benefits from duty-related deatly, the right to organize and
barguin collectively, involvement in program planning, a grievance procedure,
frecdom from partisan politieal pressures, merit * procedures for promotion, and
mandatory training which is unambizuous about the gaards' work role and focuses
on procedures of Justice-ng-fairness in addition to traditional custodial concerns,

In the miero-world of the prison the justice perspeetive calls upon the maker of
rules to share legltimate power with the enforcers and consumers of the rules.
Tt algo urges that all rules and rulings be required to stand the test of being the
least onerous way of renching a lawful end.

Sentenctng and Parole—Some Alternatives .

We have alveady examined the maze of sentencing. patterns which exist in the
nation, We have an iden of the disparities which arige as o result of lawlessness in
sentencing procedures. In the area of sentencing we are a government of men not
law, Irisoners entering our ingtitutions burdened with a sense of injustice, lving
in its compressed tension, with rulesless procedures for parole, make the entirve
prigon venture tnsafe for all. Yet we will nced some form of separdation of the
tangerons for the foreseeabie future, But sentencing can be accomplished sensibly
and equitably.

The indeterminate sentence is now experiencing the beginning of its end,
Recently a group of informed leaders have besun sounding the death knell for
the rehabilitation irodel and its powerful tool the indeterminate sentence™

Tt

j)ll)ﬂ Attmlhrvz'l&l;% n&lg?n 3f‘113§3ugf‘"'ifaﬁ tnlkgdrfrg_fly about: p}:rc%mslng g.ud fretainlnpi thelr
oy, 'O O%e( unction of routine payments to nty 1 'me
ranning from 560,00 to 5300, ey county party e 1men,-
LHNow both the public and the correctional staff expect prisoners to he; at least, 10
X{:fl;guteur Sxtx;‘ggri:;lc\ot%ouulooipetiltelnc& !'Iidbu’? x?ans%l pre rgadito tnl(::e theiir 1nces in soch’ts{
3 i} colvement with the law. atlona visory Commission &
Justlce Standards and Goals, 1073.) sory Lo sion o Crlmlnﬁ
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Judge Laurence W. PHerce (U.S. Distriet Court) states in velation to {he ves
habilitation model: #¥ join the chorug of those who are suggesting that this com-
mitment be reassessed. (51) Judge Frankel finds the indeterminate sentence iy
frequently *evil and unwarranted,” (52) Judge Constance Baker Motley bag
suggested a system of graduated sentences of n mandatory nature for the repetis
tive offender but mo prison for most first offenders, (§3) Dr. Willlam 1. Amos
Ohairman of the Youth Courections Division of the U.S. Board of Parole took
the following position: S

(1) We ghould confine fewer people,

(2) T'he phi’psophy of confinement should be deterrence, accountabiiity, and
the protection of saciety—not rehabilitation. ‘

(3) Adequate training or rehabilitation centers should be operated by other
agencies to service those offenders whose offenses are divectiy related to edu-
catlonal, physical, or psychological deficiencies. These agenvizy may be vocas
tional rehabilitation, welfare, educational, or even private agencies.

(4) Whenever a person is confined he should be providad the protection,
services, and opportunities that would reflect our belief In the dignity and nature
of man, I would further propoge that a National Inmate Bill of Rights be pre-
pared, and all states be urged to adopt and implement it. (54)

Allen Breed, Director of the Californis Youth Authority has come to the
position that our ‘“goal may (have) te be to make rehabilitation fit the
erime.”. (55)

“But we should not confuse the public or ourselves on what we are doing,
I we send offenders to prison vre do so to punish them, not to rehabilitate them.
Hopefully, we can carry out ¢ur punishment in humane and sensible wayg—
and ilong sentences for offenders who are not dangerouy can hardly be called
sensible, : :

“The method would vary with the offender. Dangevous offenders must be
kept in secure institutions—in§ the protection of socfety—for this must remain
our primary consideration. The vast bulk of offenders need not be inearcerated
at nll, or foxr as short a time as possible, and always for perfods that are speci-
fied in advanee.” (56)

The ATSC Task Force also called for the reduction of discretion in sentencs
ing and an end to reliatice on rehabilitation as a gorl in corrections. (57) Richard
A, McGee, president of the American Justice Institute, and perhaps the nation's
most prestigions correctional figure, has after over 40 years of practice
concluded ,

“The divergence of views with respect to the purposes of-eriminal justice ad-
ministration on the part of police, courts, corrections, legislature, significant
citizen groups, peliticlans and the communication media give rise to a totnl pic-
ture of confusion, capritiousness, and injustice, if not irrationmality. A system
needs to be deviged and put into operation which will (&) protect the publie,
(b) preserve the rights of individuals, and (c¢) satigfy reasonable men that it
is fair, congistent, intelligent, and incorruptible. Such a gysvem must be capable
of adapiing to the advaneement of human knowledge and te the changing social
and economiec needs of the total society. That such a system of criminal justice
does not exist in America today except as unrealized ideal is scarcely open to
argument. This void {s more apparent in sentence determination than in mosk
other phages of cur present ‘non-system.’ . .. The time for change has come,
The question in most jurisdictions now is not do we need change but change
to what and how to bring it about. Whether to muddle along responding to
unsystematie political sharpshooting or to make fresh plang for orderly legis«
lative enactment—that is the clicice. Simple logic dictates the latter courge, As
a point of departure, thig writer after years of frustrating esperience and In-
formal consultation with numerous practitioners and students of the problem
has devised an alternative sentencing system * * * (58)

McGee urges infer alig the (1) end of indeterminate sentencing (2) a return
to flat time sentencing (3) procedural criteria for sentencing (4) sentencing
review procedures (5) and an end for both parole boards and parsia ™ iteelf as a
separate entity. (£9)

12 Milton Rects:, Fixecutive Director of the NCCD. looking to “Corrections In 19437 also
adyances the eliminntion of pnrole bonrds and parole, He nlso shgeegis the perindle man.
datory release of prisoners with nssessments of how the prisoners fares on these furloughs
as determinative of rendiness-fov-relense declgions (Harleizh B. Trecker, editor Goals for
Soclal Welfare 1973-1993 : An Overvicw of the Nest Two Decades, 1973) :
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It 19 indeed an important chorus, ap "+dge Pieree noted, but at least eight addi-
tional widely respected reports must be added to the choxus seeking sensible gen-
tencing: (1) The Nationa! Council on Crime and Delinquency’s Model Sen~
tencing Act (19723 (2) The American Law Institutes’ Model Penel Code (1963)
(3) The ABA'S Standards Relating to Sentencing Alternatives and Procedures
(1069) and thelr Stendard Relating to Appellate Review of Sentences (4) The
National Advisory Qommisston on Qriminal Justice Stendards and Goals' Report
(B) T'he President's Commigsion on Luaw Enforcement and Adminigiration of
Justice, (9 The New York State Citizens Inquiry on Parole and Criminal Justice
(7) The Commitiee for the Study of Incarceration and (8) The Group for the
Advancement of Corrections’, Towerd o New Corrections Policy® All have a
common thrust in relation to sentencing best described by the ABA in & com-
mentary “Perbaps no single process or series of processes in the criminal justice
gystem Is more chaotic than the act of sentencing,” (60) Although each report
repregents a variation on a gimilar theme—the emergent consensus seems to be:

1. Sentencing criteria should be statutorily required.

2.l Sentencing should be based upon clagsification of offenders into risk cate-
anriey,

3. Bentenceg should be more definite, (there are fairly broad variations but
indeterminancy i substantially rejected) or fixed and graduated by seriousness
of the offense. . e

4. Sentences should be reviewable,

B. Sentences of imprisonment should be substantially reduced.

6. Sentences of imprisonment should be justified by the state after an ex-
haustive review fails to yield a satisfactorr community-based sanction.

Others have urged Commissions on Sentencing, (67) sentencing review coun-
cilg, (62) separate sentencing hearings, (63) an end to plea bargaining (because
it limits all other zentencing alternatives),(6}) statutory atuhority for nonin-
carcerative sentences, (65) an end to the capriciously excessive “emergency
lavws” which periodically panic legislatnres,(66) for sentencing decisions to be
weighted in favor of promoting a concept of individual liberty (67) and sentence
equalization courts (automatic review). Thorsten Sellin speaking to the historieal
gstruggle between the egalitarians and the behavioral geientists ob~erves (1970) :

“With the increase of the number and variety of possible dispcc..ions available
to the courts the arbitrary power of courts wihich the egalitarians were desirovs
of destroying because of their mistrust of these agencies, hag been increaged, and
woro and more digeretionary pewer has been transferred to agencies of correc-
tional administration . . . The treatment philosophy has constantly made more
iuroads, but has not reached the point of diminishing returns.” (687

The current and persistent thrust may be fairly characterized as o neo-classieal
cansolidation of penal sanctions. We add the perspective of justice-as-fzirness
which insists upon tjght procedural regularity, hence a narrowing of discretion,
for the agencies of the criminal law.

A RETURN TO FLAT TIME

. “All this leaves the problem just where it was. The irresponsible humani-
tarian citizen may indulge his pity and sympathy to his heart's content, know-
ing that whenever a criminul passes to his deom there, but for the grace of God,
goes he; but those who have te govern find that they must either abdicate, and
- that promptly, or else take on themselves ag best they can many of the atiri-
butes of God. They must decide what is good end what evil; they must force
men to do ceértain things and refrain from doing certain other things whether
individual consciences approve or not; they must vesist evil resolutely and con-
tinually, possibly and preferably without malice or revenge, but certainly with
the effect of disarming it, preventing it, stamping it out and creating public
opinion againgt it. It short, they must do all sorts of things which they are
manifestly not ideally fit to do, and, let us hope, do with becoming misgiving,
Yt which must be done, all the same, well oy ill, somehow and by somebody,
“If I were to ignore this, everyone who has had any experience of government
would throw these pages aside as those of an inexperienced sentimentalist or an
Impossibilist Anarchist.” (George Bernard Shaw 1922) (69)

¥ Qonsisting of “Two_Declarntlons of Principles”: one by correctional administrators;
and _p second by the Ix-Prisoners Advigory Group (sponsored and published by The
Acndemy for Contemporary Problems, 1501 Nell Avenue, Columbus, Ohio, 19714)
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Richard McGee’s alternative for California returns to flat time sentences in
a five degree felony plan ranging from a minimwmn of three months to three

years in the Oth degree to seven years to life (and death, if lawful) for Ist:

degree felonies. CQnmﬁerable discretion s left to judges (with a built-in appel~:
late veview cotmeil) .and state parole is collapsed into the existing probation

“gystem in the county that the relensed conviet is expected to dwell. The prison

therefore receives no discretion other than thrpugh the residual good time law
which §s not eliminated, Our suggestion, although closely paralleling MeGee's,
calls tor o total flat sentence for three types of felonies mitigated by snbstam
tial good time credit. Both plans yeturn power to the uudimnry, within staty-
tory guidelines and eliminate parole boards entirely. MeGee observes:

“The judicial system is uniquely eguipped to manage the decision making
process in accordance with law; if an aprropriate system were established to
eontrol capncmusnes‘; in subjeetwe sentencing Judgments, If judges are mnot
social scientists, we must submit that most parale board members are not either
and even where some of them are, there iy no evidence that their devisions on
balanee are more wise and apprapriate than those o1 indges.” (70)

We call for o system based upon & finding of clear and present danger to be
necessary for the imposition of a term of impriscrunent. Imprisoninent should
be the court’s last available sanction following an affirmative action by authori-
ties seeking other alternatives, When & finding of clear and present danger
is made it should require incarcerstion. At this point we part with MeGes,
whe we believe, leaves too much diseretion to the cournts (even with the appel-
late review council, whick we support). I'f we can accomplish procedural regu-
larity in sertencing we believe a system based upon categories of demonstrated
risk Avill bring move certainty and fairness to the prisoner,

But the prison needs one other tool to make prison life more rational. We
propose that the limit on the flat time senfence be mitigated oniy by good time

credit, This puts the discretion closer-to Vthe source which can ‘most ugefully -

smploy it, It simply says to the prisoner (in category B for example) :

“Yeur stay has been determined to be four years, no more, you can get oub
in two years but that’s up to you. We red=ce your sentence one day for every
day of lawful behavior. You can’t get out any faster by making progress in any
ofher aspect of prison life, La.wful behavior is the pay-ofi. We trade you a day
on the streets for every good one ingide. For rule infractions, which may lead
to a loss of good time, you will be able to defend yourself ai a hearing, safe-
guarded by due process, We publish and issué a list of rules and the penalties
for their viclation, Our internal court does not deal with any actual crimes you
may commit, If we have probable cause to suspect you committed a felony
during your ferm with us it becomes & matter for the local district attorney.
This may lead to another prison sentence, The law is guch that lost good time,
over six months, can be restored by a judge and a thorough appellate court
procegure,”

The basic idea behind each of the leading sentencing revision plansg is a
seurch for the classificatior of dangerous felons, They presuppose tight sen-
tencing procedures and they propose n variety of ways of accounting for the
more dangerous.,

Consistent with the neo-classic approach taken in this paper the organization
of the justice-for-fairness prison is based upon the prirciple of maintaining that
spark we all sesk as validation of manhood (and: womanhood)-—tresponsibility,
The prison sentence is punishment but ils execution is not vengeful. His convie-
tion was based upon his volition aud now forms the basis for his treatment as a
prisoner. The new prison program ¢an offera reasorable drray of servieces beyond
the food-clothing-medical-shelter needs, We see the need. for\ﬂucauonal recrea~
tion, conjugal visitation, work and voestional prog rams.

Edueation (academic and vocational) in our new prison program is akin to
labor. There is no need for a full spectrum of remedigl grade, high sehool and col-
lege programs. Prisons rarely have them anyhow. Bdueation should be offered on
a contractual basis after a prisoner (or group of prisoners) hasg selected & pro-
gram he believes necessary for hig own self-improvement. Counseling can also
be acccmphshea in this manner. New programs are simply added and old ones
discarded in-response to need, not for the purpose of keeping dozens of eivil
%eldvice academicians busy Wxthout 1efe1 ence t0 needs of the prospective student

ody. .
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Al clinieal jirograms can e dismantled as well. The spectacle of organizing
inmates into therapy groups or caseloady is embarrassingly tragic, It is best
deseribed as a psychic lock-step. When the indomitability of the human gpirit
conld not be crushed by our “break the spirit” forefathers we relinquished the
tuslk to the fechnology of psychiatry. It is our belief that a conception of the
prisoner a8 volitional sud hiy agsomption of regponsibility for his behavior pro-
vide the best ¢hemistry for mental hyglene. “To punish a4 man i to treat him ag
an equal. Mo be punished for an offence against ruleg is a sane an’s right” said
W.F.R. Mseartney, an English exprisoner. (71) If he feels he has an emotional
problem for requiring professional agsistance the prison should make a timely
respouse by providing a delivery system whereby private therapists are con-
tracted for from the fres world. J, D, Mabbott beileved that:

o ko it would be best if all such (elinical) arvangements were made optional
for the prisoner, so as to leave him in these cases a freedom of choice which
would muke it clear that they are not part of his punishment. If it is said that
every syeh reform Gessens a wan's punishment, I think that is simply muddied
thinking which, if it were clear, wonld be mexe brutality.! {72)

The cenirai point to be made is that the prisoner chooses and his releaseisnota
function of clinfeal progress. We wonder, in an atmogphere of real choice, (in
the gense of “free enterprise™) how many. prison clinical programs would survive?

Ag the Twentieth Century comes to an end the prison must act on the univer-
gally accepted axlom that the human animal Is basieally bisexual and that dep-
rivation of opportunities for its expression, in the best of circumstances, leads
to distorted behavior. Dignified, private and extended visitation is a minimal
standard in our new schenre. X¢ is not a reward. Like medical and food xervices it
i8 minimally required for those from whom we expect respongible behavior.

Type B and O custodial facilities are distingnished by degrees of security.
Secure custodial architectural treatment can now be accomplished mainly by
perimeter defenge. When a 300 person facility is sub-divisible into lving units
of thirty, other advanfages arise (1) the oppressive features of large congre-
gate living (counts, group movements, routinization,.ete, . .) are eliminated
(2) further reflnements of clagsification (by work, education, even treatment
groups voluntarily devised) for vesidence selection are available (3) staff ean
be assigned fo manageable units and have theiz s¥ills matched to the needs of
the prisoners they supervige (4) finally the guard as we have known him his-
torlcally may find new roles for himself, In the last analysis it may provide a
gafer work environment. . :

‘We offer no single scheme for the course of transition from the fortress prizon
to & new environment, It will take a stgte-by-state struggle for each to find their
particular way™ Some states, not yet committed to the rehabilitation approach,
might leap over the next two decades by moving to a justice model now. Dthers,
huving alrendy become disillusioned with treatment approaches but trapped into
striet custody can begin a procesy of detent betweer. the keeper and kept based
on an agenda of fairness rather than one of increaging clinical services, And for
the majority of states located somewhere in hetween it will take searing self
analysis #nd hard-nosed administrative decisions to redirect their efforts toward
Jjustice in prisons. )

Transformation of the fortress prison will be expensive but not as expensive as
building and operating new fortress prisons, There will be offsetting savings in
locking fewer people up (in our accompanying plan for rationalizing gentencing)
and further gavingy are reallzable by the dismantling of avchaie clinieal, indus-
trial and educational programs. Qur conception of the prison stay as reasonable
and ertain (if austere) is based upon the premise that the pay-off will be an
increase in the probability of safer streets, ‘

Finally, we suggest a perspective that assnmes erime and the criminal are not
aberrations, that incorceration for some will be necessary, that in a demoeratic
society the prison administrator’s fivst priority is to accorplish it justly and that
we stop seeking messlanie “freatments” as a way of “chauging” people. Dayid
Rothman has some timely advice along these lines: :

3 Richard MeGee suggests a ratlonal sentenelng translifon plan for California.

o history of strong comniitments to county probafion California can reasonably %ol?gxx)gé
its state parole sereires into county operations, But there are too many varintions in the
gfs%sto suggest (McGee does not) adoption of one transition plan for all or even many
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“Sueh millenial geals and the frue-believer syndrome they engender have helped
generate and exacerbate our present plight, But pursuing a strategy of decarceras

‘tion miight intreduce some reality amd sanity in a field prone to illusion and

hysteria Americans will not escape the tradition of reform without change by
continually striving to discover the perfeet solution, Rather, we must learn to
think in tough-mindecl ways about the costs, soeial and fiseal, of a system that hasg
flourished for so very long on the basis of fanciful thinking. Ii we can talk openly
and honestly about what we can and cannot accomplish, it we demolish the myths
of incarceration, regardless of how convenient or attractive they appear to be,
i we pub adeguate funds 31 support behind the pilot programs that, when
evaluated carefully, shonld i1cdd us to fwnd large-scale measures, then we may
begin to reverse a 150-year history of failur .\." (73)
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Mr. Foeer, My perspective and interest may be slightly different
from that of cther witnesses. I am particularly interested in the




71

hazards of prison life as a work and living environment and the ques-
tion of why we have continued violence in thess institutions—almost
from the day that they wens up. :

My experience and my study tells me that there are a number of
reasons, and T'd like to give  few peripheral ones first related to the
subject of inquiry before this committee and then get to what I think
is the central issue.

Correctional administrators, as & group and not individuals, are
notoriously ahistorical. , g

We’ve had a terrible history and lots of folks simply don’t know
about it. And so we keep repeating mistakes. v

The field is generally in a demoralized state. And I think that’s a
function of its continued isolation. It suflsrs {rom a tertible mix that
is dangerous in a democracy, and low visibility and high discretion.

It doesn’t make any difference what kind of agency one is dealing
with in a democracy—whether White ¥ouse or a prison—the same
problem leads to distortion. :

The role of confusion in the field is rampant. I’ve done one of the
few studies of guards, and I know very few lower-esteemed positions.
It should not be that way, but I dare say that nobody could imagine
that new parents, when looking at their baby, might have the aspira-
tion of that child growing up to be o prison guard.

That is a sorry state, because if I just extended that a bit to any other
helping profession, it might not be so remote. For example, working
with children even in correctiors has a higher status.

Guards are one problem. They have been given double, triple, quad-
ruple message over the years—join treatment teams or lead group
ltiheréz,py or ‘whatever—no one has taken the whip or a gun out of their

ands.

That’s the inside part of corrections. The outside part of corrections
is parole and probation.

Senator Biven. Excuse me. Before you leave the guards,

‘What is your view of their self-esteem ?

Mr. Fogrr, I think it’s very low. :

These days they are radicalized to the right. This is really the result
of terrible work conditions, inadequate responses by legislatures, and
the hazards of work. ‘

Sengtor Bmex. Thank you. ‘ ;

Mr. Foerr. But the parole officers are not in much better shape.
The mission there is very, very difficult. . .

In Chicago, our parcle officers go out on daily appointed rounds
with Freud in one hand and a .88 pistol in the other. And they’re not
quite sure which is more useful, . o

Freud doesn’ help them much in their appointed rounds.

The field has bounced aimlessly from panacea to panacea, always
biting off indigestible chunks—making greater promises than they
caneverpayoffon. ‘

Tt seems that whenever the profession has trouble it passes some sort
of resoluiion. ‘ o

‘When some of us called for the abolition of parole, the response by
the Association of Paroling Authorities was to pass a resolution say-
ing we should keep it. When we suggested that the data shows that
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treatment and rehabilitation doesn’t work, another resolution came
out that said treatment does work,

1t is simply “business as ugual,” and people close ranks in the pro-
i‘c;zqu}m That may not be unusual for any profession that’s under
attack.

"The fortress prison is the other peripheral reason. I don’t care what
you put into a fortress prison in the way of extra caseworkers and
some psychiatrists, it’s the whole notion of men living against their
will in steel cages embedded in concrete with gun towers, that will
destroy any humaneness you try to introduce by way of programs.

Right now, ag you well know, as a result of a study I think initiated
by you, Senator, the overcrowding is at 4 very critical stage in this
country, and in almost a1l of the States. ‘

Several States’ correctional systems have already been declaved by
the Federal courts to be unconstitutional. * *lings have gone on popu-
Intions; prisons have been closed. A score ux other States—aside from
Arkansas, Alabama, Mississippi, and Rhode Island, where the whole
gystems have beon declared unconstitutional—are under various kinds
of court orders, either limiting the population or to change the un-
constitutional practice. o

The only thing I can surmise out of this is that nobody scems to
care much about a prison population, although we should because
practieally all of them are going to be living close to us at some date.

The central issue, as I see it, which is most important as it affects
prison life—in addition to overcrowding, inhumane practices, and
unconstitutionality, and so forth—is simply how you get in and how
you get out. - P

A bit more clegantly put it’s the problem of sentencing and the
problem of parole. Both of them though grounded on & philosophy of
the purposs of the criminal law. I think that’s the graat debate that’s
taking place in the country at the moment. ,

‘We start with sentencing. :

Inside the prison, the first sense of injustice that mounts is as people
compare notes and make invidious comparisons between the sentence
A.received as compared to B.

In my own State, if yon want to make it into prison from Chicago,
you have to overcome sgveral difficulties. You have to get caught first.
That’s hard. Then you have to go to a county jail where it’s going to
take you 450 days to get through court if you can’t make bail. And
then you're probably going to get sentenced for the time you already
did. Four hundred and fifty days in a county jail is worth about 5
ix)re’gm's in Stateville Prisen in terms of what it takes out of the human

eing. :
But if you come from Murphysboro, down south, you have no prob-
lem. You stick out like o sore thumb. There are no alternatives to
prison to speak of. You're going to go bouncing right inte Stateville.

These two are going to be cellmates, The person that really needs
to be in prison out of Cook County and the fellow who for the lack of
services, a pressured judge, are going to be cellmates.

That’s tho first sense of injustice.

Discrepancies abound throughout the Nation.

Judge Marvin Frankel—yon are nrobably already aware of and
his book, “Criminal Sentences” —calls sentencing j-erhaps the most
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lawless part of eriminal justice procedures. Judges don’t even have
to put on & record, in most States, why they are sentencing.

x might note the Pennsylvania Supreme Court in August ruled
that judges hereafter will have to put on the vecord why they
sentence.

Sentences, except for o few States, ave largely nonreviewable. You
can get almost anything else reviewed in this country, but when some-~
qne?gke% the days of your life you cannot get it reviewed—in most
States,

Sentences in the United States are draconian in length if you com-
pare them to other eountries of similar social and economic develop-
ment in Western Euvope.

In eonferences with Western colleagues, after they look at our data,
they sy go hame and cut all your sentences by two-thivds and see if
you can’t start over in America. We tell them we have a few problems
with that. Incidentally, they have never heard of local government, In
many of those countries they have Federal-type operations.

Senator Bmex., We're beginning to hear about local government in
France and Ttaly now with the rise of the Communist Party. They are
becoming very educated,

v, Foarr, Bub everything reaches the prison late as you know.

Also, we incarcerate at a muech heavier rate than most countries.
Sometimes it is 10 times what other countries do. Ifere for jails
and prisons it is over 200 per 100,000

We're seen, with indeterminate sentencing, an erosion of judicial

ower. ,

P If you agk somebody on tho strect who sentences an inmate, they
might simply say tho judge. But if you study it a bit, yon will see
under the indeterminate sentence that hasn’t heen true for years.

The district attorney through plea bargaining does a Jot of ntene-
ing. And at the other end, the parole board by setting the release date
reaily does all of the sentencing after these folks are finished. The
parole board has the most decisive say in the actual time a person is
going to stay in prison. S

enator Hiewn. Presentence offices have a significant impact on
that where there’s been o plea don’t they ? '

My, Foger. Presentence investigations?

Senator Bew. Yes.

Mr, Foger, T wish that were true. .
~ In Cook County, we have a mandatory presenience investigation.
But consider, for example, that 87 percent of the cases ave pled out
so there are no presentence investigations in those cases, With the
oxtes that do go to court 92 percent are waived. . G

- Benator Biorx. The reason I ask that is that in my State even where
thera is a plea there is 2 plea bargain made. There is a requitement
of » presentence report. .

In the vast majority of the cases before a judge for senteneing, are
cases where there has been a plea. Consequently, the only information
the judge has is that presentence report. By and large, that’s followed.

And your experience ig an exception rather than the rule.

Mr. ¥oarr. It may not be such an exception in large States.

Presentence investigations, of course—I'm going to sugge” > later
on that we make them mandatory and nonwaivable. We have that
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in & provision of a bill before the Illinois State Legislature at the
moment.

But also, if you peel away the first layer of skin on the process of
how a presentence investigation is put together, you might find 30
people sitting in an anteroom and a probation officer typing his
presentenco investigation with the offender sitting next to him. A line
on the presentence investigation might call for: “Personality Devel-
opment.” And he’ll ask the fellow how he is. And he says “normal.”
Normal gets typed in,

;‘Se;mt,or Bmzew, I'm not arguing with that. I was just curious as
to what

Mr. Foern, The question is the quality of information before a
court,

Judges try to second-guess others. Conservative judges will try to
second-guess “liberal” parole boards by upping the minimum. But
you get the reverse of that too, ;

The system lends itself to such practices. There is a book, “Partial
Justice,” in which there are long psychoanalytic interviews done with
judges along the political spectrnm.

The findings of Dr. Guaylin, the author, was that judges march to a
different drumbeat when they have & lot of discretion. It depends on
how they feel about black people, women, pot, gambling, and so forth.
It all hag very little to do with the law,

It is unpredictable and it raises questions of basic fairness and
justice,

I know, for example, that a lot of the 280,000 people in prison and
250,000 people in jails would like to trade in one-half their minimum
sentences for a tape recording saying they’ve sorry. But it’s not going
to work for them.

But when they read that in the papers, it intensifies their feelings of
injustice, A1l that has an effect on the daily life of o prison and the first
recipients of hostility-—the first recipients—are the guards. They are
responsible for holding the line and are sukiect to the violence.

‘Senator By, I'm glad someone brought that point up. I hope that
is well taken by those who follow. : '

Mxr. Foeer. If you luok around at sentencing in the countyry, there
are very odd plans. In some States, you can catch 5,000 years, 1,800
yearsi, life plus 1 day, 494 years for a person who killed five cther
people.

In my own State, last month somebody got 200 to 600 vears. Pre-
sumably, if they show progress after 200 years, they could be let out
earlier than 600 years. But they’re eligible for parole in 11-plus, by
statute anyhow.

Senator Bz, They’re eligible for parole how soon ?

Mr. Foerr. Bleven years and 8 months by statute.

Do you remember Speck, the fellow who killed the eight nurses?

Senator Broex, Yes,

Mr. Foarr. When the Supreme Court knocked out capital punish-
ment, he was resentenced and got 1,200 years.

At his first parole hearing, because he was a model citizen, he came
np in gbout 1034 years.

It brought out the worst in everybody. Nobody was going to parols
hira, Even the NBC show, “Saturday Night,” picked it up and joked

3
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about it, saying : “The parole board gave him 1,100 years off for good
behavior today. Ie has only 100 more years to go.”

But that’s laughing through tears. That's our system of justice.

Senator Bivey, Just the mere fact that he was able to be considered
for parole, even though everyone knew he wouldn’t be paroled—-—

Mr. Foerx. t's a mockery.

Senator Biven [continuing]. Caused a significant, in my opinion,
stir in the body politic and called for capital punishment.

Mr. Foaer. That’s right.

. But many people that came to testify at that parele hearing—It
just brings out the worst in the human animal.

~ One person said “If you let him out, we'll cut him up into little

pieces. We'll slice him up”.

That’s the sort of testimony that was given. They say we're good
Christian folk, but we don’t want him on the streets and that’s what
we'll dotohim, ;

Well, if the first problem of the cellmate is invidious comparisons
. in relation to sentences, the next question—usually the fivst one—is
how you get out of this place?

*You learn that there’s a parole board that sits at the a]glex of a lnrgs
triangle, getting reports from everybody below-—guards, ministers,
music therapists, shop foremen, psychologists, ete. And somehow they
try to make a sequential impactful statement blended with wisdom and
a guess at how one is going to make 1t on the streets as a result of his
prison experience.

Most parole board members are political appointees. They are un-
able to predict. At best they make informed guesses. Parole turns out
to be more of o custody tool—that is, behavior management—io keep
the prison quiet than it does a rehabilitative tool.

You see you can’t have parole and can’t let anybody out early unless
the sentence is spread 1 to 10, 2 to 20. Then you let them out when
they’re “parolable,” if they show clinical progress inside.

In the early days, an indeterminate sentence has been laid at the
doorstep of the reformers, the progressives and the humanitarians.

If you read the testimony in the early days, they promised—Ilegis-
lative groups——that the indeterminate sentence would lengthen sen-
tences not shorten them. And they were right. That’s what has
happened. -

Almost uniformly, throughout the history of the inderminate sen-
tence, it has lengthened the time a person spent in prison without
necessarily improving him, - , :

It was only 5 years ago, in New Jersey, that the supreme court
there, in the Monks case, when a grisoner asked the parole board : Can
I have o reason for being denied? The parole board said: We don’t
publish reasons. The supreme court said ! From now on you will pub-
lish reasons. At least tell them why not. SR

That same supreme court decided when women found themselves
spending more time in prison than men, that it was alright because
_ they were better subjects for rehabilitation. That had never occurred

to the women before. , \ ,

Senator Bmew, In your research, how much opportunity have you
had to question and deal with the inmates themselves? Fave you been
into that very much? * ‘
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Mr, Fager. Yes, T have, :

There sre at least three surveys of how inmates feel abount deter-
minate zentences. .

T have read most of the importans inmate literature--either books,
articles, or newspapers prinfed in prisons, and T've worked in the
pricons, In 1071 T booked myself in a pricon for 5 days before T took
over the offiee of commissioner of corrections in Minnesota. ]

Part of the coalition trying to enact the determinate sentence in
Illinois is the National Prisoners’ Union,

Senator Bey., Right.

The reason T asked that is to ask this question.

In your experience and your research with prisoners’ attitudes, have
you found-let me tell you what I've found in my very limited experi-
ence and then tell we whether you thinlk that this ean he generally
applied. _

I found when I was defending someone—especially if they had been
up against it before, which were many of the people that I found
as a, public defender that T was again defending, they were much more
concerned about getting a firm sentence than they were about almost
anything else,

The one thing they didn't want to do—they would plead out for a
longer sentence if they were certain that they thought they’d get it
or g particular judge who was going to give it to them.

What they didn’t want was to take a shot on mayhe getting out ear-
lior but also maybe staying longer. It was really very unsettling
psychologically for them. They didn’ want to face that prospect.

They’d take n longer shot rather than take a chance at the shorter
one,

Mr. Toazr, That is substantiated by some data from inmates asked
in San Quentin, I believe—and I have it as an appendix in my book on
thoe subject—what they though they should get for these types of
erimes, as compared to what the actual time served was.

Inmates chose longer but certain sentences. 3

I know of people who don’t want to get paroled. They would rather
do the extra 6 months than be on “paper.”

That is one of my most important points. It is uncertainty that
causes tension inside, as it would with any of us.

If T had the keys to this room and just sat here and wounldn’t let
anybody out, you look like & Quaker right now but 2, 3, or 4 hours
or 2 days later you're going to start asking me questions, And if I don't
respond or have nothing to say to you, you can see that violence is
going to be a probable outcome. :

Now in the Federal Bureau of Prisong——

Senator Bmex. One last question on that point,

Is there documentarv evidence or research that contradiets what
you and T have just said ?

. M. ?FOGEL. ou mean that inmates prefer to have determinate sen-
encese

Senator Bipew, Yes, Ts there anyone arguing that today ?

Mz, Foerr, Individual inmates will say that. Usually the ones that
have life sentences but with no possibility of parole.

You will find that in the three surveys—the State of Minnesota, I
think, did the best methodological piece. Inmates came in about 3 to 1
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in favor of determinate sentences. They svould just like to know when
they’re getting out. o ‘

Six months extra doesn’t seem to bother them mueh. As long as they
}inow what that date is, so a family or a future can be pianned around
it,

Senator Brorx. Thank you for letting me interrupt.

Mr. Foaen, The problem is uncertainty. In the Federal Durean of
Prisons, which I take to be our best by the way, it takes blacks 13,5
months Ionger than whites to “get well,” that is, they stay in longer,

What all of this has meant, as a colleague of mine in Illinoiz has
said, is that parole—the whole parole proeeduve-~-has turned our
prisons into great centers for drama, whera the ronviets ave aebors anc
the purole board are drama crities handing out Osenrs, Fimys, and
pareles,

When I once said this at a corvections conferenee, o Catholic priest
from a southern prison came over and identified himself with his collar
turned around as a drama coach. T asked him what he meant, and he
said: Anybody that goes up to the parole board hearing voom passes
my office first, and they play the line they're going to use on the parele
board on me first and I help them with it—showing the proner amount
of remorse, abjectness, and so forth, o

But the man was honest. At least he talks about it.

Thle clinicians do the same thing, but they do not tall ahout it as
openly. «

Tn Minnesota you had to join A\ groups to be taken seriously be-
foro the parole board because the chairman, who was o former warden,
liked AA.

At Aftics, it had to be religious classes. That’s what the Attica com-
mission found.

In Nevada, it was Sunday school attendance.

There’s another way to understand pavole in this country, and I
have some data on it in the formal presentation which is in the record
now.

If you were to look at California the second year of Governor
Reagan’s first term his parole board released—over o 4-year period—
some 7,500 prisoners through o liberal parole hosvd peliey and com-
munity corrections, ;

In his last 2 years, when be began rmuning for president the first
‘time around, his board increased the population by 4.500, v

‘When Governor Brown came in, he reduced it by 2,000 in less than
a year. o ,

In (eorgia, tory found that they were too crawded so the parole
board simaply relesded more than 1,000. The chairman of the parole
board announced : “This is not: good parole practice but we’re crowded,”

If you want to understand how parole works, don’ look to inmate
behavior look to parole board member behavior and to policies of
Governors.

In the prison population study that we've just completed for
Congress, we also found that policy changes rather than inmate be-
havior governed sharp population peaks and valleys, Somebody had
to intervene and say : release them or keep them. Get tough or don't.

Whatsver else you might call such a process you can’t eall it jus-
tice. '
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The recidivism statistics are loaded too. You'll hear people saying
that parolees do better than others. It should not be & big surprise to
you, becausa they are only comparing parole releases. They never
give you the data on who goes into the prison in the first place. Parolees
generally do better than those on mandatory release or people who
max out. But: they were obviously better rigks.

If you put a group of boy scouts in through weak sentencing laws,
it should not be terribly surprising that they act like boy scouts—8 out
of 10—when they get out.

The parole folks though are not sure of who to credit for their 80
percent success rate—the prison, the parole board, or the parocle
gupervision,

The ex-con himgelf doesn’t seem to matter much, Somebody hasg to
take credit. ' Whether he’s older, wiser, or more frightened we’re not
sure; or even if he’s a better crook and just not caught again.

But in the absence of clarity, the American Corrections Association
in a recent resolution on the subject simply declared that correctional
treatment works. . ,

My objection to parole is as a release mechanism. It is not so much
to supervision. It 18 the arbitrariness, whim, and caprice that is in-
volved in it.

Fven with supervision in the community, being a cop and a coun-
selor is hard, if not impossible, to carry off.

There is some evidence now that shows that ex-conviets with assist-
ance, do better than ex-convicts without assistance. Some data that
shows, in selected cases, that if you would simply pay ex-cons a certain
amount, they’ll stay out of trouble—certain kinds of ex-felons.

Although previous studies in Federal probation and parole, dupli-
cated elsewhere, show that whether you have heavy, light, or no
supervigion it is not significantly related to success on parole.

The prison sty is my next item,

We have alwavs had the same kind of folks in prison-—ever since
the beginning, They are poor; they are urbhan ; they are male; and they
are young, In this century, they have been overrepresented with
minorities.

There is no viable political constituency for people in prison. So
we've let prison officials, behind those big walls, get away with murder.
And sometimes that’s been literally true.

Historieally, the prison has provided a peculiar mixture of religious
and clinical programs and permitted itself to be used as a professional
playground. We've had preaching and teaching and whips and chains
and hoses and people dunked in ice vats—which the medical people
- 1sed to write articles about in the twenties calling it hydrotherapy.

During the war, we have given prisoners malaria, put them on suicide
missions, and used them in experiments with poison gas. Drug com-
panies, universities, and the U.S. Department of Defense have left
sears on many experimental prisoner subjects throughout the system
over the years. v :

The indeterminate senfence has also given rise to a slew of other
prisontherapies—individual therapy, group therapy, therapeutic com-
munities—in a cellblock by the way—transactional analysis and of

gazp: social work, psychology, psychiatry and transcendental media-
ation.
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The research on outcomes is weak and the successful outcomes are
even weaker,

All the literature produced by ex-convicts makes the same point:
That all the rahab programs are seen. as collective farces when partici-
pation in them is linked to an early release date,

That’s the key thing. If I’m in prison and somebody says go to
group therapy and you'll get out 2 years earlier, 1’1l go to group ther-
apy. I’ll do anything you want me to in orderto get out earlier. .

Imagine, for example, a tape recording of I?ucky Lucisno and his
caseworker, Or a price fixer from GE in his therapeutic community.
What are they going to talk about? Or a Chicago hit man and his
psychologist,

I also had a note on John Mitchell and a tape vecording of his
therapy group, but now that has became real. e sent Judge Sirica o
tapo recording expressing remorse and got half his minimum sentence
cut.

We have a group of new enthusiasts on horizon, and the Federal
Government is beginning to do something about it, These are generally
under the rubric of behavior modifiers. That's not a fully descriptive
term.

Aversive therapy, chemotherapy, stereotactic psychosurgery—some
were alveady in the system and some who got into the system are
already under court order to cense and desist.

But they work with a population with no political constituency
and so only a few care about what they do.

We seem to be at the end of ideology with rehabilitation.

My point is that if we can’t treat, we can be just and fair and even-
handed. Not only can e, but we must operate constitutionally.

The way I see us proceeding is to reduce the rhetorie, the claims,
and the purpost of both the criminal law and the correctional mission.

The rhetoric is important. :

When I say that I think that we have to call a prison sentence
punishment, I mean that with a small “p”. Not to executed retribu-
tively. But that no matter what you call it, when you lock gomeone up
against their will, it’s ssen by that person as punishment,

Then we should provide opportunities for prisoners, and make sure
through all sorts of oversight that the prison is operating constitu-
tionally. But I think it's fair to call a prison sentence punishment—
and to simply say it right out. That doesn’t mean we’re giving up
rehabilitation. ' ‘

I wvant to explain that. I think we ought to give up the fruitless
search for a unified theory of crime or the criminal as if there were
stable group of criminals outside this room, an enemy that we can
wage a war on. And we seem to wage wars about every 30 years on
something—either poverty or the pollution or crime.

Criminal law should simply be seen as an expression of the com-
munity’s collective outrage for a certain kind of behavior. Then a
sentence is simple punisament and when it’s a prison sentence, it
should be executed reasonably, fairly, constitutionally, humanely, and
asyon said with certainty.

The sentencing process needs to have procedural regularity, greatly
narrowed discretion, reviewability, and be of a certain length.
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We need te develop much greater degrees of certainty throwghout
tha gystem, o o

My choiee of measures to accomplish this is not the only one—and
I'mu surs not the best-—but it’s offered as a method, and it’s meant to
advanee the debate. It Is not o panacea.

I want to begin and go threugh very quickly now to wind up.

Senator Boex. Take your time. I want to hear what you have to
SAL‘V, :

Mr. Fogv. T want o hegin with a philosophie point.

As g lawyer you know that you can’t convict anybedy unless two
things are present---the act and the intent. And beyond a reasonable
doubt we hnve to make suve that that person was responsible for what
they did,

Having then, in the courtroom, demanded volition and responsi-
bility of the defendant, we fhen conviet him on ths. basis and send
him to a prison where volition is gone, We treat him either as a brute
or as a patient. But in either case, the notion of responsibility—bhis
own- -and his own involvement in his future is gone. . :

I'm suggesting that we earry that notion of respesibility into the
prisou. In other words, we put the prison on the continuum of justice.
Aud we anhook treatment~-that is, elinieal progress—irom the prison
release date, That has nothing to do with it. '

I we go for that--that is, fat time on a prison cenr  e--then we no
longer need parole boards, they should he akoliske ™ in their own
right and permit prisoners max out. But we also have to give them a
stakve in luwful belvior,

S0 1f a judge were given 3 or 4 years’ leeway for any single offense,
swhatever sentence he gave the person it would be flat. The person would
g0 to prison, with a 4-year sentence; and we’d allow him with good
time, to reduco that by 50 percent as his stake. But net clinical good
time. Tt would be vested good timae. This is the presumption of Iawful
hehayior unless otherwise found in a hearing, protected by due process
procedures, It could be taken away from him up to 30, 60, or 90 days.

But not the old style where you are valnerable for the loss of good
time based on someone else’s judgment about your behavior in the case
where a clinical report finds that you are not “ready” to be releaged.

T have a lot of war stories with that which T won’t bother you with:

Senator Bipry, Bother us for the record with a war story please.”

Mr, Fogrr. One inmate at Menard Prison in Illinois sent me a let-
ter, He got a good stiff sentence—and should have got it—there was
no doubt abont-that. He 1s now in his 10th year,
~ 1 his sixth year, he went up for parole. The parole board told him
that he didn’t have a marketable skill. So he went hroky for a year and
he learned whatever skill they had there—shaemaking or farming:
Ie cama back to the pavole board in his seventh year. They told him
that he didn’t higve o high school educution. So he went back and got a
GED. Now ha was in his eighth year. He went back « third time, and
they said you don’t have good insight tato your problems. So he went
back and got involved in pastoral psychology with somebody. He
came back in his 9th or 10th year, and the parole board said: You
haven’t-done enough time in for your crime.

That can be devastating to a pervson, to say the least. He has to live
in a cellblosk with other inmates and other guards.
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The effect of parole decisionmaking on quality of lifo in & prison is
ong of the central points here, R

I want us to give up involuntary, or ceercive treatment and make
this a function of choice by inmates,

e ought to have, in any kind of a well-rounded program, statewide
mandatory supervision—probation—and there ought to be major fund-
ing atithe front end for diversion from the systezs.

We also ought to have probation as & presuwmption in any sentene-
ing scheme. And I'm talking about for any oflense. The presumption
ought to remain. '

I also believe that probuation has to be probation plus something——
not unsupervised probation.

Vice President Agnew got that one—or probation without super-
vision as constructively occurs in Cook County perforce where we have
about 150 probation officers and for the 80,000 people on probation, It's
not a safe outcoms as it works right now.

That part of the system has always been inadequately funded. Tt’s .

simply unsafe the way it is.

I think probation plus a fine, probation plus jail, probation plus
restitution to the victim is necessary.

. And that’s what we talked about before—the mandatory presentence
investigation which becomes nonwaivable and must be a part of o
sentencing hearing in my proposed legislation.

The impositior of a sentence should rely upon the PSI and statutory
criteria for aggravating and mitigating circumstances, as I see in the
suecessor bill to Serate bill 1.

But changes in the physical environment are going o be necessary,
too. The fortress prison—iwe still have one prison that can house 6,000
people in it in Michigan, That really has to go if we’rs ever going to
have a safe program inside.

T invite your attention to Vienna in sonthern Illinois, whiclyis prob-
ably the best program in the country. They have shown that it is pos-
sible to have an open program, keys to your own room-—and these are
not Boy Scouts—and of 20 courses given on ¢r.mpus with 300 students,
half of the students are free people from the town who take the courses
side by side with the inmates. It is an extracrdinary situation bub
something that provides an imagery to replace the cellblock or fortress
hrison.

! It is possible to operate differently. There are other good programs
avound the country, but they are very hard to comeby.

Inside the prison, we are not abandoning rehabilitation with what
T call the justice model. Wa call a sentence of imprisonment punish-
ment, but we expand voluntary rehabilitation and opportunities for
the conviet’s involvement in his own future. /

Prison should be required to provide humane standards of living

“space. Qur population study demonstrates tlie need we have for mini-

mal standards of nutrition, health services, private space, and program
opportunities. ' 5

Other possibilities are oversight by an ombudsman or similar type
oversight, some semblance of sclf-governance inside, strict adherence
to access to the courts and law libraries, due process procedures, the
right to refuse treatment with impunity. civil legal assistance for in-
mates where they simply can’ keep families together or deal with liens
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on homes oy loss ¢f property or custody batiles or problems with Bu-
rean of Indian Affairs oy welfare; liberalized visiting, and in this part
of the 20th eentury. we shonld write into the legislation the vighit of the
confined to have conjugal visits.

The guards also need a program, one eloment of which is with man-
datory training, Nobady would ever think of sending g pevson to work
i1 g zon with a seal wnless they were trained. But we send them right
into pirigons without a day’s training-just throw o tniform on them-—
and say talee care of these men, is possible in corrections. )

I suggrest that we put guards on a pav with State police, along with
(‘h(;‘ eclucational and training requirements that we require of Stats

solice.
: It’s at least ag impertant an oceupational responsibility to have to
live with people the rest of their lives in confinement as it is to hand out
a parking or a speeding ticket.

They should have mandatory and dignified early retirement. I know
that runs counter to congressional thinking right now, but guarding is
hazardous duty by definition.

‘Wo shou'd also have standards of safe working conditions which rely
on stafl covernge. You should simply not send two people into a cell-
block to guard geveral hundred anﬁ think that you’re going to get any
kind of human relationship operating., ‘

There should be special death and hazaydous duty benefits.

As far as the public is concerned, this rotion of & justice model, vie-
tim compensation is the first order of business. With regard to pos-
sibilities of offender restitution, there are s few models around now.
Jury and witness payment and protection is a great need, and care for
the vietim——

Senator Brx. Excuse me. Jury what?

Mzr. Foarr. Jury and witness payment and protection.

Senatod Bmex, Do you mean increasing the jury fee?

Myr. Foeer. Yes. Some pay them $3. Some pay them if it’s a long
distance—— _

Senator Bmey. What evidence do you have of the need for protec-
tion ? Do you mean protection for witnesses ?

Mr. Foerr. I mean protection for witnesses.

Having been the head of the Illinois State Planning A gency for 4
years, L can tell you that law enforcement agencies and States are not
well budgeted for that. They had to rely a lot on LEAA funds to make
cases.

Bﬁt‘ ‘I mean the ordinary witness. Protection of that person with a
small “p.

In Cook County, if you come from a great distance and sit in a
hallway waiting for a criminal court case, you may find out the fellow
next to you is the one you're going to testify against.

There should be a waiting room, a cup of coffee—we have that now—
to take care of people. After all, who’s the system put together for if
not for those felles? o

But the problem of the victim proximate to the crime is just begin-
ning to be thought about.

Senator Bmen. You're being too practical and sensible. You don’t
expect anybody to listen to this: do vou? S

Mr. Foepr. They’re doing itin Chicago.
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Somebody burglarizes somebody else and breaks a window and it’s
20 below zero, the Department of Human Resources shows up and does
something for the victim--even if it’s fixing the window so they™re
not freezing that night. Because the felon, if he’s caught, is going to
have a warm bunk at the jail.

The victim is going to be in all sorts of difficulty.

If the husband or the wife are out of it or have to go downtown to
file & complaint, be a witness, or serve on a jury, who’s going te-take
care of the kids?

Unfortunately, only the police are awake after § p.m. All the social
service agencies are ciosed on holidays and Weekenc{?s and after 9 to 5.
The police can’t handle it all. They have their hands full as it is,

And so we need a little turnaround of the social agencies to be
responsive to the victim. ;

Senator Bmex, Have you done anything about court scheduling
times? T've sat literally hundreds of times and people take full days
off and never get there or get continuances to accommadate we lawyers
and judges. After awhile, they just say the hell with it.

Mr. Foarr. The best, program that I know of and the mest foreeful
Oile is New York City now. Judge Ross has moved that one right
along.

There’s a report in the September 27 issue of New Yorker by
Richard Harris on speeding up the system in New York. And appar-
ently they were successful, running g’ay and night, and substantially
curtailing continuances. A lot of good management.

But you’rs right, It’s still a terrible problem.

Il summarize this now and just say that I believe that prisoners
ars volitional. Programs in a prison should emerge as a result of being
freely chosen by the folk that we want to influence into lawul
behavior.

All that any of us have going on this Earth is the days of our lives.
And imprisonment represents a taking of a part or all of it.

‘When Government gets involved in this kind of a venture in a
democracy, it has a corresponding responsibility to ensure that those
are lived with some semblance of dignity.

Tt hag no obligation to attempt ceercive cure on the promise of an
early velease: but it does hawe o constitubional imperative to ensure
that the minimum levels of humane care are shown.

Prisons will better serve a demiocratic society if they operate under
a lawful regiment of constitutional standards and humaneness and
prisoner involvement, rather than seeking gnidance from the latest
religious, psychologic, and/or medical fads which rely on self-
proclaimed expertise. :

The rule of law, in my mind, is simply safer.

That concludes my formal remarks. )

Senator Bmen. I have & number of questions, but there is a vote and
T am going to have to leave to vote. .

Do youn have any particular time constraints? I know welre taking o
lot. of your time. . ‘ o

Mr. Foerr. I’'m here for the whole day. ;7 ‘ )
~ Senator Bmrx. Do any of our following witnesses have any particu-
lar time constraints ¢ o s
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I you do, please tell me,

[ No response. | -

wenator Biosw, It will take me 10 to 12 minutes to go over and vote
and come back, and T have at least 15 minutes’ worth of questions.

My, Foger. If anybody following me, Senator, has a time sroblem,
T don’t mind waiting around until later if you want to talk to me
agnin.

“Senator Bmex. What T would like to do that would speed things
up—it’s g bit unorthodox—but when we get hack, if the next two wit-
nesses each will come forward and give their testimony at the same
time, and then I can ask all of you questions at {he same time.

I will liear everyones’ testimony, and then ask you all to respond to
questions and maybe have some interchange.

L will hold questions, Dr, Fogel, for you. Then Dr. Miller and Dr.
Coates will give their testimony, and then I'll ask Mr. N agel to come
forward and give his testimony and have 5 chance to question you
all, if ITmay, :

Is that alright? :

T’I1 be back in about 10 to 12 minates.

[Recess taken,] ‘

Senator Bmny. The hearing will come back to order please. |

Dr. Miller and Dr. Coates, will you please come forward.

Dr. Miller, I am going to aslk you to testify first if I may. ‘

You are presently the commissioner of the Office of Children and
Youth for the Commonwealth of Pennsylvania; is that corvoct?

My, M. That's corvect, Senator. «

Senator Broww, Dr. Miller has an extensive professional academic
background in the field of corrections, particularly as it relates to
juvenile offenders,

He served as special assistant to the Governor of Pennsylvania for
& community-based program; consultant to the Governor of Tllinois
on juvenile justice programs: commissioner of youth services for the
Commonwealth of Massachusetts; director of the Department of Chil-
dren and Family Services; assistant director for training, Maryland
Department of Juvenile Services; and a social work consuitant in a
bovs’ home : and in other related positions.

Dr. Miller's academice credentials are extensive as are the list of
napers hie has published it the figld snd o list of distinguished awards
he has received for his services. .

He is perhaps best known for his work in juvenile detention centers
in Massuchusetts and Pennsylvania. .

Dr. Miller is 4 graduate of Maryknoll Colleee, with a masters degree
in social work from Tovola UTniversity in Chicago. . .

Ho veceived his doctorate in social work from Catholic University.

Dr. Miller? ‘ : '

STATEMENT OF JEROME G. MILLER, COMMISSIONER, OFFICE OF
CHILDREN AND YOUTH, COMMONWEALTH OF PENNSYLVANIA

M. Mrnrrr. Thank vou, Senator Biden. o
T would like to fust surmarize my written testimony if T may.
Senator Brpen, Surely.
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Mr. Mrureg, T appreciate being asked to testify before the com-
mittee. I wanted to outline for the cummittes somo issues that I feel
should set the parameters of the debate around the controversy of
sentences versus indeterrninate sentences and issues of rehabilitation.
.. 1 think for the first time we're seeing the field questioned in terms of
its very basic underpinnings; yather than around specitic issnes with
reference to specific treatment methods or appronches to crime and
punishment.

Jessica Mitford’s indictment of the American prison system was &
dev(aizsltating attack upon the misuses of the so-called rehabilitative
model.

David Fogel, who testified here today, developed the so-called “jus-
tice model” as a means of replacing present indeterminate sentencing
with set time models. .

It was developed out of a frustration with the unfairness, the injus-
tice, and the capriciousness of the rehabilitative model as applied in

risons. : . .

P he original impulse for reform in this direction toward determi-
nate sentencing therefore was strongly supported by inmate groups and
developed really out of those who wished to redress some of the injus-
tice within the prison system and the capriciousness of that misuse
of the rehabilitative model within the prison system. ‘

At the same time that one has the sttacks upon the present cor-
rectional system by Jessica Mitford and David Fogel, one sees a con-
comitant, and unfortunately at times a more effective, attack npon the
rehabilitative model by the right of the political spectrum, perhaps a
represented by Iirnest Van den Haag and James Q. Wilson.

Those who espouse the general direction of these views point to the
failure of the rehabilitative model as a rationale for getting back to
simple purishment, incarceration, and immobilization or incapacita-
tion of the offender. : . L

It’s the same end point, I guess, with perhaps a different motivation.

They do not, unlike Jessica Mitford and David Fogel, focus upon the
irrationality of the correctional system as it affects the inmates and
ultimately the larger society but rather they point to the failure to
rehabilitate in our prisons as the reason for set sentences which would,
In mosh cases, be significantly longer than those envisioned in the in-
determinate sentencing laws presently on the books—and certainly
than thoge envisioned by Dr, Fogel. ,

Indeed, Dr. Van den Haag is on record as suggesting that most sec-
ond- or third-time offenders should be kept incarcerated until their
midthirties or midforties. I don’t think he’s ever done an actuarial
breakdown as to what that would mean in terms of the hundreds of
thousands of incarcerated people in this country.

As a result of the coming together of the justice model—

Senator Bmex, What that would mean in terms of how many?

Mr. Mmrer. How many people would have to be locked up? At
least triple the number presently incarcerated.

A8 g result of the coming together of Dr. Fogel’s “justics model” -

with the epparent rationality of Professor Wilson, one sees a curious
phenomenon developing whereby prison abolitioniste seeking to redress

the njustices of the rehabilitative model as misused in prisons, find-
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their alernative models, sneh as get senfences, misused in enrrent po-
Titieal contexts gs 4 means of justifving keeping prisoners in jail longer
than the present, unjust indeterminate morlel,

Perhaps Dr, Fogel would wish to speak to the issue. but I know
im well and T know his model well and have a great deal of admira-
tion for it. But T know that ag it was presented publicly by the former
Governor of Tllinois, as T saw him on the Today show for instance, he
presented Dr, Wogels model which in Dr, Fogel’s mind really, T think,
would ultimately lessen the number of people in prison by getting the
Tess sorions offendors into alternative programs.

The former Governor of Tllinois indicated on public television that
it would double the number of prisoners in IHinois prisona

The present Governor of Tllinois, Governor Thompson, has car-
ried it to g much more extreme lovel, which would necessitate as a
recoridt: Chicago Sun Times article indicated, the outlav of perhaps
aver $800 miltion in capital funds for prisons alone in Illinois were
they to follow through on some of the recommendations in the sen-
tencing proposals proposed by Governor Thompson,

In a gense, then, those of liberal nersuasion with reference to this
isste have been in some ways “had.” Their arguments are being used
against the very goals that they had set. There are reasons for this.

The publie, concerned as it is with the erime, is looking for answers;
and. if possible, for a simple answer. ‘

Into the breach marched those who point to simple answers, rec-
ommending that we put more people in fail for a longer time. There
is some logic in the approach: and, in the short run. it might even
aflert the crime rate, though that is questionahle. _

Tndoubtedly, however, if one locked enongh people up, one enuld
conceivably lower the erime rate, '

To relv upon this as the major, or indeed the most crucial, approach
to the erime problem, however. Teads to trade-offs which a democratic
soriety perhaps should not be willing to make. '

Tn its ultimate expression, one could point to the fact that domestic
erime was probably not a major factor in Nazi Germany or Stalinist
Rugsia, or Manigt (hina, v }

The guestion which remains unresolved is exactly how much per-
centnge of the general ponnlation must he inearcerated before the rest
get the message that resnlts in the lowering of the erime rate.

T wonld surmise that the percentages involved wonld be so high
a8 to threaten the foundations of the democracy. were we 6 engage
in an incarcerative program as the major wpapon in our anti-crime
armamentaris, : ,

One must guestion why we should propose sentencing laws which
wetid result in more persons in prison when we presently, as Dr.
Togal mentioned, have more persons in prison then virtually every
other “industrialized Western nation—more persons per hundered
thousand. ‘ :

This is of particular relevance in view of Mr. Nagels® research which
sees the incarceration rates of a number of States as virtually irrele-
vant to the crime rates. ' iy v ,

It would be my hope that this subcommittet would begin to look
at our corrections system and the proplems of ‘sentencing, probation,

I
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and parole in somewhat wider terms and in some more open contexts
than most currant discussions fostered. ,

We should not be caught up in an either/or approach to the prob-
lem or to single solutions.

It there is anything to characterize the current debate on correce
tions, for instance, it’s the lack of options, innovativeness, and open-
ness to new ideas. This has resulted in a rehash of past ideologies, vory
often culminating in recommendations for more lockup for more
persons. ~

It is as though we had not looked at other countries in the world,
and as though we had little to learn from them, .

This arid appreach is compounded by our own corrections experts
who have been socialized well to their own systems.

As Dr. Fogel, I think, outlined very well, those speaking of re-
forms—the need for less reliance npon incarceration, and so forth—
are not about to take the bureaucratic or political risks that a signifi-
cant reform or change would require.

As a result, those who are able to legislate change, such as members
of the subcommittee, for instance, see about them few correctional
bureaucrats who could effectively implement those changes—and fewer
who would make the strong legislative recommendations needed.

In a sense, reform of the system is caught up in the same dilemma
that the rehabilitation model presented when introduced into the cor-
rectional system. That system—the correctional system—has a way of
gradually devouring whatever reform is introduced into it. And what-
ever new programs or sotirces of funding are made available are
devoured really in the same way,

Legislators find themselves too often caught up in the vicious eycle
that characterizes many of the human services that are given primar-
ily in institutional settings—and certainly corrections is the eulmina-~
tion of that approach.

The pattern goes something like this.

There is first an incident of some kind or a public outery related to
the failure of & particular institutional program or correctional pro-
gram, such as a riot, a suicide, escapes, assaults, and so forth, calling
for legislative action. This is followed by hearings—and perbaps an
investigation—culminating in things such as some new legislation,
generally new leadership in the institution, and most probably new
funding for the new programs,

The matter is then closed. Usually about 8 to § years later within
the cycle, it’s redone again, There is a new iucident, new hearings, new
investigations, new money, and it’s redone. It’s a cyclical problem
which never appears to be solved in any definitive way.

For instance, I believe the first conference of the American Correc-
tional Association, or its namesake, in 1870—1If you were to read the
i‘ecommendations of that conference, they could have been written

ast year. ' '

However, the recommendations have never been followed through
adequately k> the correctional bureaucrats. :

Reform of the correction system is caught up in something of the
same pattern. The tragedy is that whatever reforras, ideas, and fund-
ing are funneled into this system, they never seem to affect or change
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the system ; and what appears as reform is usually stopgap; and what
is meant ag basie change is somehow sabotsgzed in its tmplementation.

1 feol that this is what happened to the so-called rehabilitative model
when it was adopted by the correctional system. Sadly, it is probably
what would happen again if it were to be reintroduced under other
auspices, even with firm civil liberties protections.

It may be that there is something go basic to the keeper-kept rela-
tionship which characterizes prison society that it makes it impos-
sible to do much of anything productive other than attempt to mitigate
ag much as possible the debilitating effects of the prison system.

In this context, it’s irvational to even consider the possibility of
rehabilitation.

J strongly agree with Dy, Fogel’s comments in this regard.

Certainly, the research of Philip Zimbardo in California points to
the almost natural process of imprisonment, whereby the keepers begin
to maripulate and ultimately misuse the kept, and the captives develop
the symptoms we regularly associate with prisoners,

If you were to take the finest New Ingland prep school—say, Philips
Exeter Academy—and give them nothing but captive students, the
very finest of administrative staff and faculty would, at best, stagnate
over a 4- or §-year period, and it would at worst become repressive.
Because it’s o nonconsumerist system. It's a system where the clientele
have to rely on the altruism of the person giving the service. No one’s
altruism is that dependable. ,

Inthat kind of o system, they always know that in the crunch, there
is & ward or a unit or a goon squad or lock or handeuffs or restraints—
or whatever—available. :

Those things tend to be used perhaps and escalated and to be used
prematurely. There tends to be less questioning on the part of those
responsible than would be appropriate in a democratic society.

I'm not suggesting that one could run a prison as a prep school, but
I am suggesting that it makes it almost impossible to think that one
can have rehabilitation within a prison setting. '

There are those whe suggest that the probTem in moving toward set
sentencing is that we haven't given rehabilitation a chance. There
is some truth to this avgument,. ‘ ' »

However, given the present prison system, at hoth State and Fed-
eral levels, perhaps one of the measures of human resiliency and
reasois for hope is that the vehabilitative models which these systems
haye used and misused have not, for the most part, worked.

‘We might have greater prohlems if our prisons worked as meas-
ured by their criteria,

Those who claim that we haven’t given rehabilitation a chance,
accuse those who espouse set sentences of throwing the baby out
with the bath water. I’d suggest the problem is neither the baby nor
the bath water but the bathtub—the prison—in which the baby and
the bath water comingle. Unless we begin to get rid of the bathtub
as the basic medium, we’re not going to raake much progress.

No matter how difficult or dirtv the baby asad ro matter how many
?ew d(i,tergen’cs we put in the bath water, if the tub leaks it isn’t going

0 work,
Senator Bmex. I’ve never heard that put that way. You are to be

complimented. o
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[Laughter.] .

Mr. Miver. Similarly, rehabilitation in prison settings is prob-
ably not going to work—short, of course, of brain<washing tech-
nigues, which I don’t think we can allow in o democracy.

We must, therefore, find other vehicles through which to offect
¢hange and alter eriminal behavior and at the sa=é time to dispense
justice and restitution. : ‘ ,

Prisons have failed at all of these tasks; no matter how many new
ones we build and no matter how modern and pastel and earpeted,
they will remain basically ineffective as rehabilitative settings,

I imagine those who would agree with James Q. Wilson would
sy here that “even though we might agree with you on this, at least
prisons can incapacitate certain dangerous individuals and make
them less likely to vietiinizo others.” ‘

I can’t quarrel with that perception, but even with the dangerous
and violent offender, there are a host of alternative programs which
stand opposite the monolithic, bureancratic, large, singlo sex insti
tution which we eall the prison and which by definition leads to fur-
ther depersonalization of the inmate. .

To rely upon the large prison as the only viable ineapacitative
wechanism available, betrays o phenomenal Jack of thought and
originality. . . ‘

Paradoxically, the person who set in motion much of the current
diseussion which has resulted in new slognns sueh as “Nothing Works,”
or “Let’s Get Back to Punishment,” and so forth~~-Dr, Martinson-—was
recently quoted in the Philadelphia Bulletin as saying that he would
shut down 9 of every 10 prisons in the United States and provide every
releesed eriminal offender with his own personal oflicer.

By his own admission, this idea was bused on a discussion he and T
had had a number of months back on the se-called cop a con program,
which T viewed ag a grosg distortion apd what T had suggested as an
alternative that “ve had used successfully in Massachusetis with
juvenile offenders, ,

Still it’s something at least to stimulate some thought regarding onr
mind set on prisons as the anly option, There are many more options,
And T'd like to suggest o few to the committee, as plans are brought
Twere and pressures mount to build more and more prisons and to do

wove and more of the same.
© The eost per capita of day-to-day impriconment continnes to mount,
The costs of construeting new cells is presently in the $30,000 to $50,000
range, exelnsive of operating expenses, onee construeted,

Although figures vary from State to State, it would eertainly nat be
an exaggeration to give a figure of $10,000 to $12,000 per annum in the
average State system. Im the Federal system, it is probably consider-
absly higher and in excess of $186,000.

The question which must be asked is basically a consumerist ques-
tion: If T had $10,000 to $15,000 to keep an offender who is a relative
or a friend out of trouble would I give the offender and the $10,000
or $15,000 over to the local, State, or Federal prison as a treatment of
choice? Both in terms of public safety or in terms of decont care.

I mention the offender who is a relative or a friend not to be face-.
tious, because this is precisely the measure that we must follow when

#

we set up and fund programs for offenders.
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We generally reserve o different approsch for dangerous strangers
und aliens than we would for dangerous acquaintances. Not that we
would treat a dangerous sequaintance with any less caution or concern
for the public safety, but the quality of our concern would be generally
of & higher nature than that we seserve for the dangerous stranger.

No program should be legislated here that would not apply to an
offender from any legislator's family who sits on this committee. 1f we
would want something better for our own, thevs is no reason it could
not be better for others as well, ‘

Senator Bmex, I'm not sure that I understand that. Are you sug-

esting that if people had a choice—I£ your brother was & rapist and
it cost $15,000 & year to keep him in prison, and we told you here’s the
$186,000, you would treat him differently than he would be treated in
prison; is that correct?

Mr, Mz, That’s correct, although I wouldn’t use the example of
the rapist, The vast majority, as you kiow, are not of that serlous a
nature.

Senator Bmey, All right 8 burglar,

Mr. Mrtren, Yes; that’s right. .

Senator Boex, What about if T said to you that if he burglarized
again, your rear end goes to jail? T’1l lay you 8 to 5 you’d hand over
that $12.000 and tell the State to take care of him real quickly.

My, Maruer, That’s very possible,

Senator Bmex, How does that follow with what you’re saying?

Mr, Mmazrr. What T'm suggesting, Senator, is not that that sugges-
tion be implemented ag such.

Senator Bmen, I know, But just to make sure that I understand.

Mr. Mrreg, My point is that if we were—-

Lot me use an example from the juvenile area.

For instance, in Pennsylvania, it’s approaching $32,000 per juvenile
for a State training school.

It T, as o State taxpayer and consumer, were given that $32,000 and
that juvenile and given the same task as the State institution to keep
that youngster out of trouble for a year and to insure he isn’t getting
in further trouble, would I give that $32,000 and the youngster to a
State institubion as the best way of doing that?

I don’ think I would. I think I would get rather creative around
1?ijer Jiinds of options if X had $32,000 in hand and wers given that
ask.

I think there are other ways of doing that. Certainly in the juvenile
aren, there has always been an alternative system for even rather seri-
ous juvenile offenders of the upper middle class. They are generally
found on the back pages of the New York Times magazine or in an-
nexes at Menninger’s FHospital in Kansas or Chestnut Lodge in Mary-
land or the Institute for Living in Connecticut or Mcean Hogpital in
Massachusetts, where, in fact, 1f one has $30,000 to $40,000, one can buy
public snfety as well as decent care.

. All I'm suggesting is that with that amount of money being spent
in the present system, we could become very creative on the open mar-
ket of developing hoth programs that would guarantee security os well
as cave. I'm not even talking about residential programs in a lot of

aes. ;
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For what it costs, for jnstance, to keep the average prisoner in prison,
you could literally hire one person per prisoner to keep cach )I{erson
out of trouble as & full-time job, just in terms of the irrationality of
the present system. . ) .

Eut what can one do with, for instance, in the adult area, with
$10,000 to $15,000% The bottom line is that we are spending moro to
incarcerate offenders—most of them nonviolent—and & vast majority
in the Federal prison are nonviolent—than the average upper middle
class family could afford to spend on one of its own, And this with
little indication its either rehabilitating or lessening tle genwral srine
rate,

‘What could one do with financial resources to reach some of the goals

* of crime reduction?

There are & number of things. .

Let me say, first, that slogans to the contrary, I don't believe that
it’s true that nothing works in corrvections. Certain things do work
better than others. However, the problem in the measurement, of coms-
parative programs is often less related to the stated objestives and
methods and resuwlts of the program than to the bureaucratic arrange-
mands which surround all of those factors and which make valid
measurement chancy, if not impossible.

So many labels, diagnoses, treatment methods, aud criteria for
suceess are so wanipulated, misnamed, and skewed by the correctional
bureancracy which engender them as to make research in this field
almost an 1mpossible task. What masquerades as a scientific study in
this field is more often than net an ideological exercise culminating in
a bureaucratic process.

I'm sure that the current stndies being completed by the National
Academy of Sciences will speak to some of the problems of research in
the correctional field,

X feel that that’s the Achilles heel of some of the suggestions pre-
%}}ed, I'm sure, in good faith by solid academics, such as Profcssor
1isom,

If %\;‘,vere to use an analogy, I would say that his approach is similar
to the approach of Robert McNamara with reference to the Vietnam
war—you cannot build on the basis of reports appearing on your
deskand what you’re reading in the research studies. Because, in fact,
theyf bear often little resemblance to what is happening in the field.

So-called rehabilitative studies in corrections and so-called com-
munity-based programs are very often not community based ; they ave
institutions.

Much of the research in this field is so skewed by those who fund it
and set it up that it’s very difficult to rely upon it.

I think one exception to this, I hope, is the research done ir, Massa-
chusetts that Dr, Coates will speak to which was cdone by the Center
for Crriminal Justice at arvard. ‘

Some of their findings which I’'m sure he will state in much greator
detail than T, T think have some relevance as regards now correctional
models., as well as for adult offenders. ) ~

To place the matter in perspective, may T state that the last hoys’
training sehoel was clesed in Massachusetts in Jannary 1972,

Since that time, with a population of over 6 million, Massachusettd™

has never had on any given day more than 75. That’s my understand-
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ing, T think Dr. Coates would suy it would be as many as 110 in any
kind of lneked selting on a given day,

I think it would depend on how one defines locked setting,

.'?%ziér inctudes sentenced juveniles, as well as all juveniles awaiting
trial,

In 1069, approximately 10 o 12 times that muanber would be in
loeke:d or institutional settings,

With veference, for instance, to the deterrence argument—that even
thowgh loeked institutions way not rehabilitate those who are in them,
thie others outside will heed the message and thereby the institutions
Leep the erime rate down-—there i3 ne evidence of a growing crime

ate in Massgehusetfs among juvenileg sinee the instifutions were
eloed, V

Violent, erimo has progressively deelined over the past 8 years, as it
has in wost other jurisdictions, At most, one could say that the use
of Ineareoration for laree numbers of juvenile offenders was not re-
lated to the lowering of erime, and perhaps it was irrelevant.

Sines the pattern of sending young offenders into the adnlt sysiem
wag greater before the deinstitniionalization than it is now, ene ean-
not sugeest that the aqult institutions beeamnoe the deterrent for juve-
nile erime in Massachusetts, in Hen of the now nonexistent juvenila
institntions,

With veferenes to reeidivism, there i8 0 message in the }Mawnchy-
selts experience for hoth the Iaw end order und the bleed'ne heart
endss of the political speetrum,

Reeidivism statewide is about the same as it was when Rfaseachu-
setts inesyeersded Tnrpe numbers of juveniles. Tt's up in some reglons
and i down in athers,

Therefore, statewide there is no evidence that the move from insti-
tutions to community-hased programs cut recidivism rates.

Hnwever, when the reeidivism rates are broken down by region of
the Stote and by program, I think there are some very interes: 'ng re-
silts, whicly T think Dr. Coates will speak to.

A digproportionate share of the recidivism statewide is contributed
by & small minority of offenders who are products of the locked secure,
more ineareerative settings,

Similar offenders with similar offense histories who were sssigned to
alternative programs with close supervision appear to recidivate at a
substantially lesser rate,

For example, in one of the so-called advoeate tracking pregrams, a
young advocate, usually 7 college age, is assigned 30 to 50 hours
8 week with an individual offender, having to account for his charge
at least 8§ times every 24 hours in a face-to-face meeting, usually in
the offender’s community, :

"That’s one alternative system of control.

The most suscessful program, as I understand the Harvard re-
soarel, in terms of lower vecidivism, is a program in which a person
is paid something close to a full salary, if not a fuil salary, to watch
aftor, supervise, and advocate for one juvenile offender,

This costs legs than traditionsi institutionalization,

Tor the majority of juvenile offenders, there would ke a variety of
other less-supervisory programs, including—-







93

Senator By, I think youre outlining a very suecessful unem-
ployment program for us here, L

[Laughter.] :

Mr, Miszer. There is some truth to that, too.

Senator Bronw. Has Hubert hgard about this?

[Laughter,] R -
Mr. lémmm There would be {i variety of other less-supervisory pro-
. grams, including traditional and nontraditional rehabilitative, train-
ing, and edncational programs given in the community. There would
also be & variety of group homes or so-called halfway houses, which
operate with varying degrees of suceess. ) .

The Harvard studies, I think, have pointed to the naivete of simply
dichtomizing institutional versus community-based programs.

Many ugo-called community-based alternatives operate like mini-
institutions and are as manipulative of their clientele as are the larger
buresucracies with captives. '

Again, I think they point to a relationship between program suc-
cess and the ways in which the program is perceived by the client, as
well as the number and the quality of community linkages in the par-
ticular program., . : :
. In summary, I think that the Massachusetts experience shows that
a variety of programs do work, while others don’t work.

It says further, and I think this is most important, because the
Massachusetts experience has been subject to so much rumor and mis-
understanding within the correctional establishment, that my under-
standing of t%e Harvard research is that their major criticism of cur
so-called radical reform is not that we went too far imposing the
training schools and putting virtually all of the kids in the commu-
nity, but that we did not go far enough in terms uf developing non-
institutional programs for the small numbers, particularly of the
serious vepeat or dangerous offenders. :

The import of Ltheir research is not that the instibutions were. better
or that we should return to them, but that we did not develop enough
community-based options; and that many of our community based
options were too institutional. : '

The program, as is, is a success when compared to most other States.
I think that can hardly be argued. We, in Pennsylvania, for instance,
continue to incarcerate juvenile offenders in a large number of State,
county, and private institutions while continuing to have a growing
juvenils conrt docket. ; -

Meanwhile, Massachusetts experienced o substantial drop in their
court docket last year for the first time, -

Much of that may have been related to legislation which took status
offenders out of the jurisdiction of the Department of Youth Services.

Althouffrh this is an experience with juvenile offenders, I do not feel
it’s entirely irrelevant to the adult system. Perhaps the example, very
briefly, from Pennsylvania with older juveniles—most of them
approaching adult age—would be germane here. ' ‘

With the help of the Justice Department funds, we removed from
an adult prison in Pennsylvania approximately ‘400 juveniles sen-
tenced to adult facilities by juvenile courts. ‘

In Pennsylvania, through local custom, this illegal procedure con-
tinved until 1975, where juvenile courts could try juveniles as juve-

99-177—78-—T7
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niles—not juveniles who had been waived to be tried as adults—but
tried as juveniles and sentenced to an adult prison in addition to the
dozen or so sentenced as adults. : .

These juveniles were considered the most difficult and dangerous in
the State by the juvenile courts. Indeed, this was the rationale of
sending them to the adult prison, rather than a juvenile State training
school or detention facility. o

‘With court approval in each case, the majority of these offenders
were placed in 4 variety of nonincarcerative options, including many
of the models described in the Massachusetts experience.

Tt is our impression that this so-called hard core of older juveniles
has not recidivated at higher rates from the community-based set-
tings. Violent crime among juveniles in the State of Pennsylvania
has continued to decline, as have gang killings in the city of
Philadelphia. :

This is not to attribute these specific phenomena to the deinstitu-
tionalization of the 400-plus most serious offenders.

Actually, we handled over 1,000 in the 2-year period—400 were
those removed from the prison—we handled an additional 600-plus
who would have gone to the prison.

- Tt is not to suggest that violence is down because of that; it’s rather
to suggest that the jailing of the juveniles was probably irrelevant to
the crime rates, ‘

Although the juvenile court docket rose in Pennsylvania, I don’t
think it could be attributable to the juveniles removed from the adult
prison, sinee most of them were near or of adult age when removed-—
mlxdl,.,most ~would have shown up not in juvenile court again but as

welults. | :

In summary, T wish to request this cornmittee consider reform in
something other than an either/or dichotomy of set sentences versus
indetermmate sentences, Although I certainly would lean in the direc-
tion of the set sentence in that debate, I think the solutions to the
%)rotblems in this field ave generally much more determined by other

actors. - - '

"The diagnosis of the problem is almost entirely constructed by the
few alternatives and options that are present and that are proposed.
~ So-called set sentences in prison may offer a respite, or even a sense
of uniformity and fairness and justice, if not excessive, :

However, they are really a rehash of the past and a capitulation to
the myth that imprisonment somehow or other guarantees public
safety and ingures justice. ‘ "

- If one could talk about set sentences to community programs, in
-y mind, that maybe would make more sense.
) 'lt‘}mm are better ways, however, to guarantee both public safety and
justice. ‘ ‘ ‘

One can have control without imprisonment in most cases; and even
in secure or locked facilities, one can have control without institution-
alization—to the degree, at least, that we've had it—by designing them
to be small and by offering some elements of choice, by constantly re-
doing them in an effort to guarantee humane and decent security,
none of which can our present prison system do. : ‘

TWhen I say small, I mean small. The Harvard research indicates
that even our move from training schools to 10- or-12 bed units was not




95

enough. The 10-bed units were often too large. It's an abnormal family
that would have 10 adolescent delinguents living in the same house. By
far the most successful programs were those with a one-to-one, or
three-to-one stafl ratio. We're talking small, We're not talking about
the kinds of halfway houses that you would have in District of Clo-
lumbia where hundreds are dumped into hotels and that sort of thing.
That’s not a halfway house; it’s a mini-institution in the community
with relatively little supervision being available, :

I don’t know how you can have it in that kind of a setting.

Senator Broex. The cost would be lower?

My, Mizrer. The cost would not be higher.

If one considers the total context of the prison system——

T’ll give a quick example. ' o

We have an inverse system now whereby the cost for the inmate who
is most likely to victimize on the street—the rapist, murderer, mugger,
and that sort of thing—those inmates generally in the present system
we're spending the least on and putting in the lavgest human ware-
houses where they’ll sit around and steam for a few years and come -
out and repeat their crimes. , :

We have an inverse system wheve those persons who ave going to
present the major problems to the soclety are getting the least atten-
tion and care, if you will, - :

Senator Bmen. Attention in terms of time?

Mr, Mizrer. In terms of time and involvement and individualiza-
tion and at least dealing with some of the effects of the present large
institutional structures which only insure thingsare going to get worse
for thess individuals.

Senator Bmewn. Is there any evidence that given that time would
make it any better? Other than from s humane standpoint, it makes
sense to treat someone humanely. But beyond that is there anything?

‘Mr, Mrrrur. I don’t think there’s any evidence that one ean rehabili~
tate that well, T think thers is some evidence that one can debilitate
less effectively, if you will ; that one can mitigate someof the disastrous
conditions in the large prison setting,

T think one can provide more humane care and stiii-de it within
present budget restrictions. R :

For instance, say in Massachusetts in 1970, when we had 800 to 1,000
or thereabouts in State schoals. To move all of those juveniles into the
community, if we had to spend the same amount for each of those
juveniles in the community, of courss it would have been more expen-
sive in the community thap. in the institution. But if in community set-
tings, ono could get & wider spectrum of options available and tailor
things more individually, one could then within the same budget spend
a great deal more on those kids who are most likely to cause major
problems. And you don’ have to spend the institutional budget on
youngsters where family therapy is going to be enongh or where some
sort of stopping-by by a community advocate every duy is going to be
enough to keep that juvenile out of trouble. »

The system right now does not discriminate very much.

Senator Bipen. I think you're correct. :

The point T’m trying to get at—and I don’t know the answer—is has
this deinstitutionalization that Las taken place in Massachusetts had
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any effect in terms of that particular child going back into society and
reaping whatever havee he did hefore,
M Maeren, Dr, Coates will speal to that, v
My understanding of the researeh and my experience with it is that
vovtain things do have an effect with certain juveniles, Certain pro-
grams work very well and others do not work well af all. ,
- Arvoss the board, there’s not that much difference in the total pic-
ture of the State because of that mix. : ~
However, if T had it to do again, for instance, in Massachusetts, I
wotld have not moved inte group homes to the degree we did. I would
have developed all sorts of individual ndvocates in smaller three-to-one
typesettings.

I think we could then show a dramatic drop in statewide recidivism

as those programs specifically show. .

And T would have developed o different kind of secured option for
the mare difficult repeat offender.

T'm not at all sure with that offender we’re going to have much that
works, but I do think that we can guarantee more decent care and still
guarantes public safety.

If one has to It))&y the same amount to mistreat people and get a cer-
tain level of public safety, as one pays to treat people decently at a
certain level of public safeby; I would hope we would opt for the latter.

Senator Bmex. I do, too. But I think it runs contrary to human
nature. ‘

Mr. Minrer, It may, but hopefully we help it evolve a bit through
rovernment. ,

[Laughter.] . ;

Senator Bmex. I saw a cartoon in a magazine which X won’t mention
hecause I guess I shouldn’t be reading it. : '

There’s a picture of two inmates sit(cin§ at o table. The one looks
at the other and smys: The food was a hell of a lot better when you
were Governor. : '

[Laughter.] y

Mr, Micrer. T think that one can insure justice through other means
than imprisbnment. ‘ '

TFor those who say Tet’s get away from rehabilitation, in terms of
dealing with the straight-out justice issue, the retribution and ail, I
think one can even opt for that and still not rely upon imprisonment as
a major vehiele for insuring justice.

You can spealk to restitution programs, such as those developed by

Dr. Fogel in Minnesota and havebeen developed in Great Britain and
many Furopean countries. ‘

Public service senitencing, which Great Britain has pioneered, where
a person is sentenced te evenings and weekends—not during their reg-
ular job—and very often for a long sentence of 5, 6, or 7 years to do
public service in the human services—working in homes of the aged,
hospitals, and that sort of thing. ‘ ’

There is a British white paper on it, and they’ve developed some
fairly sophisticated ways-of screening the kinds of inmates who would
do well in that kind of program, I think much of it is applicable here,

i
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Incarceration does not appear to insure justice well, other than in a
retributive sense. Simple retribution hardly compensates the vietim,
and at the same time it certainly alienates the offender. .

I think we have an opportunity to do better by proposing alterna~
tives to prison rather than variations on a theme of how long it should
be used in the case of a particular offendor. ‘ -

I am very much for the set sentences, but at the same time, there is
a concomitant responsibility that we talk about the vast majerity of
imprisoned people that should be in alternative nonincarcerative
programs. ‘ ;

If we can combine the two, that is, set sentences for violent offend-
ers and alternative programs for the majority in prison, it +will make
sense. But if it’s not combined, I think there’s a danger in presenting
the set sentence formuls in the present political arena. Because

~ thers is the danger that, as speeches ave made sbout it, the sentences

go higher and higher as a simple sort of answer to our crime rate. -
. Altheugh the concept makes great sense and is well motivated, ag"
D'ye watched it develop in some legislatures it is bothersome to see
what corries enut. :

Senator Bmex. I have a number of questions which Il withhold at
this time.

But there is one I would like to ask now, and if you could just an-
swer it broadly and then flush it out later, .

Do you make the same arguments with regard to adult offenders as
you do to juvenile offenders—the same rationale applies?

Mr. Mivrer. Yes; I do. : ’ L -

I think the percentages, however, of those at the serious end would
be lower in the juvenile area. But I don’t think that they’re that much-
d;g“srent between the ways in which one would treat a 17- or 18-year
old. :

Senator Bmry. But you would do away with all prisons, period?.

Mr. Murer. I would not do away with all incarceration. I would do
away with all of these large facilities we call prisons.

Senator Bioex, Isee. ,

Mr. Mrzer. I would talle about small units—10, 15, maybe 20 per.

unit—dfor very violent and dangerous peopie. I have no quarrel with

those who say that those involved in violent crimes should be incar-
cerative settings. , ‘ ,

But there’s a whole thing that comes into play in the large incar-
cerative setting. ' : -

Senator Bmew. I’d like to pursue that in a moment.

Before we move on to Dr. Coates, I would like to recognize Speaker
Redmond, the Spealker of the House of the Illinois House of Repre-
sentatives, whom I observed has just walked in. - T ‘

Mr. Speaker, it is good to have you here. N ' -

As you've probably noticed by now, Dr. Coates, you ave in a political
setting, so fire away. : ‘

STATEMENT OF DR. ROBERT B. COATES, HARVARD UNIVERSITY
Mr. Coarrs. Thank you. '

T have the feeling that we're all becoming rather redundant this |
morning. , :
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Senator Bmrex. It’s not redundant to me. It takes me a long time
to comprehend. o ; )

Mr, Coarss. I'd like to summarize the first few pages of this state-
ment. : \ :

Senator Bmzrw. I have an equally flattering biographical sketch for
you, which X will put in the record slong with your prepared state-
ment, £0 save you some time. ,

[Material follows:)

PREPARED STATEMENT oF Dg. RoserT B. CoATES
BIOGRAPHICAL DATA

Assaciate Director, Oenter for Oriminal Justice, Harvard School of Low

Bobert B. Coates joined the staff of the HMarvard Center for Criminal Justice
a8 # Research Associate in September, 1971, He has co:directed, a, 6-year gtudy
of the Massachugetts Department of Youth Services deinstitutionalization effort
looking at organizational change processes and program impacts for youth. He
has also directed a police-citizen interaction study ag part of the Center's metha-
dotte study based on Ministry and Juvenile Justice at the Harvard Divinity
School. He hag gerved as a consultant and as a member of various advisory
boards locally and nationally in the ares of juvenile justice and evaluation.

Dr, Coates hag published numerons arvticles and hook reviews in the areas of ju-
venila justice and evaluation: . .

Dr. Coates recelved his B.A. from Wisconsin State University—Whitewater
in 1986, attended Wesley Theological Seminary, earned his M.A. from the Uni-

versity of Maryland in 1889, and his Ph. D. in sociclogy with a specialization in®

eriminology from the University of Maryland in 1972,

The debate over the efficacy of institutions versus community based services as
the primary means for handling and controlling juvenile delinguents continues.
The debate is not merely academic; it is replete with policy implicationd. The
underlying issues are complex and deserve careful study. In the brief- time
allotted here, I will #ry to lay out one perspective on thig debate—other points
of view certainly exist. In the course of duing so, 1 will make & ecasé for expand-
ing our coneeption of the corrections azean, especially as it applies to youthful
offenders. I will also present in summary form kime of the findings of a seven
year resenrch effort conducted by the Harvard Center for Criminal Justice en
the Massachusetts Department of Youth Services deinstitutionalization effort.
While these comments are based specifically on research conducted in juvenile
corrections, many of the issues and findings should be relevant to adult correc-
tiong as wei . ]

‘While the large congregate institution for. offenders has come nunder attnck
from any groupy, it does accomplish one short run goal—containment. If there is
1 strong enongh will, our technological advances through the various uses of

concrete, steel, and electronics can provide us with reasonable assurance that

it is possible to hold on to, fo isolute those persons whom we do not want to

freely move throughout soclety. It is diffientlt to imagine a situation when'there
will not be some people who will require this kind of security for the protec-
tion. of others, However, it seems equally clear that these large, secure structures

are not well suited to meet the long run objective of corrections, that is to.

stecessfully reintegrate the offender into soclety in such o way that chances of
further acts of crime are greatly reduced, It is also equally clear that institutions,
in this country, ave vastly overused and misused. In 1970 in the United States
the rate of imprisonment in State and Federal prisons per 100,000 was 96.,7. In
Hngland it was 72 and in Holland it was 19 prisoners & day per 100,000, 4 factor

affecting this low rate in Holland is the length of sentence—80 percent of all

prison sentences are for 6 months or less, In addition, an extensive system of
restitufion iz nsed. . ;

Hispecially for the juvenile offenders, institutions have a high price tag
in economie and human costs. In order to prevent a yeung person from. com-
mitting another crime for g brief period of time, we break any constructive link-
ages which he may have had with persons and legitimate opportunities in the

*
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community. We place him in an ifstitution, threugh s legal process which
often appears to diseriminate against the poor and to reinforce feelings -of
alientation and worthlessness, Wa plice him in a position where he can sharpen
hig skills for a eriminal career—frequently these skills must be developed in order
to survive within the institution, By tegging the youth ag needing institutionali-
zation, we provide him with a label which will greatly reduce his changes for
adequate employment or school placement on return to society and enhunce the
breaking of tiey with family and significant others—and by doing so0, we have
gained a short run goal of containment but have probably inereased the chances
that the youngster has fewer long run alfernstives to-a delinguent or erimingl ~
career.’ o

1f juvenile training schonls are ill suited to achieve reintegration goals, what
alternatives exist? During the past decade, the field of human services generally,
including corrections, has been gradually moving away from institution based to
community based services. Some observers would probably desecribe thizs move-
ment as a passing fad or a surface “band wagon” phenomensa, The movement
is probably not a fad; it seems likely to persist. But, it most certainly has
benefited from the “band wagon” effect, Nearly every state now has its showease
programs to publicize its progressive approach to serving buman needs.
- Community based services remain, however, in il defined and hetergeneous

“eollection of strategies for handling juvenile and adult offenders. This lack of

agreement detracts from public neceptance and effectiveness of community baged
policies, and it makes systematic research, planning, and implementation diffieulf.

How ean we conceptuaily delimit those essential qualities which mgke some
programs more community based than others? The words “community based”
foeus our attention on the nature of the linkages between programs and the com-
munity., A basis for differentiation among programs may be found in the extent
and quality of relationships between program staff, cilents, and the community
in which the program is located. These relationships pravide the underpinning for
a contintum of services ranging from the leagt to thd most community based
as frequency, duration, and guality of commuinity relationships increase. )

Frequency. and duration of community relationshipg are. important in this

-concept of community based corrections, but the quality of relationships is es-

pecially go, The chain gangs of an earlier era set inmates to work in the com-
munity outside the prison walls, but did not yield the kind o2 relationships with
the community that is envisloned hexre. The type of relationghips of particular
interest here ave those which support offenders’ efforts at becoming re-established
and functioning in legitimate roles. : ) )

One congequence of this coneeptualization of community based services i8 that
it brondens the traditional understanding of the correctional arena, It includes
taking into cousideration and directing"netion toward families, peers, schools,
other youth service groups in the community as well gg the individual offender,
In ghort, the arena of corrections encompasstés the person in hig total: life
situation.

Having briefly considered the concept of community based alternatives to
institutions, let us look at the effort within the Massachusetts Department of
‘Youth Services to close its training schools and establish a community baged
system, : o

The Harvard Center for Crimingl Justice has nearly completed g seven year
study of that effort, directed by Lloyd I. Ohlin, Alden Miller, and mnyself,
funded by the Massachusetts Committee on Criminal Justice and the Nationgl
Office of Juvenile Justice and Delinquency Prevention. The study has had two
major objectives. First, it has focused on the process of organizational ‘change.
How does a sizeable state bureaucracy radically alter ity organizational struc:
ture and its means of providing: human services? -Second, it has focuged ort’
what impact the reform effort hag had on the youth being served.-Data were
gathered on youth in the institutions prior to their cloging in 1972; and a large
sample of youth were followed through the newly formed community baged
system, ) - :

The Department of Youth Services works with adjudicated delinguents
between the ages of 7 and 17. It operateg under a youth authority act, which
gives the Department responsibility for placement, treatment and parole. As of
June 30, 1968, the Department had under active supervision, a total of 2448
youth~—833 in its six institutions and 1610 on parole, During the sixties; the
Department had come under considerable attack for lack of ecare and abusive
treatment within the institutions. One of these studies was conducted by HEW.
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In 1669, Dr. Jerome Miller was hired as commissioner to ingtitute reforms swrchin
the Institutions. Various efforts were taken o make the institutions more humane
and to upgrade treatment, Many of these efforts were strongly resisted by
recalacitrant line gtaff, By 1971, the administrators had decided that reform
efforts within the institutions were futile, and that reintegration of younth could
be best accomplished by providing services based in the community and pur-
chased from the private gector. By early 1972, all training schools for boys
hiad been closed; the training school for girls was closed shortly thereafter,
‘What impaet did these roform efforts have for the youth being served? It should

be noted that what we observed was a total system change--ywe were not looking -

at a few showeage programs, One of the immediate payofly of the chiange was
that o considerably broader range of placement options were available. Yonth
of a certain age and sex were not simply segregated in an instifution, On a
given day in June of 1975, the Department had 1,912 youth undey aclive super-
vigion, One hundred and ten were in securg care units, 262 svere in group homes
and boarding schooly, 220 were in foster homes and 643 were in non-vesidential
programs \76 of these youtll were aiyo in group programs at the same time),
and 773 youth were on pavole. Thus, the closing of the training schools brought
about a system with grenter diversity and flexibifity for meeting the individual
needy of the youngsters under its supervision. :

The quality of life within the programs of the new system exceeds that of
the older training gchools gystem. Youth in both systems were asked about their
velationships with staffl and with other youth, Youth in the new system indicate
thgt their proprams are less likely to be charvacterized by a negative peer group
subculture, They ave more likely to participate in decision-making about their
futures, to reward other youth for good hehavior, and to believe that the staff
is helpful than were youth in training schools. While abuses still remain in the
new system, the use-and threat of force to bring about conformity to staff
expectations hag been considerably reduced.

The extent of interaction with ioecal cominunities has inereased dramatically
ag o vesult of the reforms, In a sample of training school youth, only 6 percent in-
diented that ¢hey had voutine contact with the community. In a sample of youth
from the community based system, over 50 percent indicate that they had such
contact. However, only 22 percent ¢f the sample were in programs which were

Civaved as ylelding high scores on our comimunity based continuum, Thus while few

youtly ave in programs which are completely isolated from the community, most
youth are in programs which are not adequately interconnected with loeal com-

munities, Many of these programs may be *“humane,” but they are still not g0

viging fully the kinds of linkages with the community most likely to enbhanesthe
prabability of succegsful reintegration, ‘ :

Given the last statement, it is not surprising that when we look at recidivism
(recommitment to probhation, the Department, or adult corrvections for a new
erime), that we discover no great diiference between the training school system
and the community based system, In faef, if we simply look at two statistics—

.one representing a 1968 sample of paroled hoys ard girls and anotlier represent-

ing the 1973~74 boys and girls committed or referred to the Department, we find
that the Iatter group recidivated at a slightly higher eate for the initial year fol-
lowing program exposure. The comparisons for boys i 47 percent recidivating in
the 1968 sample and 55 percent in the 1973-74 sample. For girls it is 16 percent
and 25 percent réspectively. Further analysis shows that some of the regions
within the state were doing better in 1978-74 than thewfiad in 1968, while others
were yielding higher rates. The reforms were not implemented evenly across the
State—where we find greater diversity and flexibility in program we generally
find lower recidivism rates. We can show that plograms which were more com-
mamity based also tended to be related with lower recidivism rates, and the dif-
ferences cannof-be simply explained away by differences in the chargeteristics

‘of youth served. :

The differences in recidivism rates over this S8year period may be explained in
pars by broader societal trends in youth erime, the faet that the Department is
cueréntly working swith an older population, changing attitudes toward femsles,
and chanpes in police nnd court resources, Iowever, carveful analysis of these data
strongly suggest that experiences in the community prior to eutry info DYS and
affer DYS tend to wash out the positive effects of programs, Furthermore, it is

-clear that moving from training school models does not necessarily mean that

programs will be readily tied to local community networks, Instesd of having

S~ s ricam—
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“ingtitution kids” we now have a new group of “agency kids.”’ They are generally
treated better, but their experience in these ggencies is still guite foreign to the!
worlds ir which they live. If thege private agencies are to be an improvement’
upon the training school model, in terms of recidivism, they must take the risk of
becoming involved in the community to a more significant degree than sizaply re«
taining a “community board." It therefore Seems evident that while the reforms
in, the Department have moved in the right direction, they Have not gone far
enough in cons{ acting positive linkages for youth in the community to bring
about o major change in the rates of recidivism. It also seems clear, however, that
the bulk of the youth who would have béeén handled in training schools were
handled in the community without producing a major juvenile erime wave.

The economic costs of providing community based Services to youth in the
comfaunity in Masgachusetts remaing approximately the wame as provision of
services in the training school system. In 1968 the total cost, including pavole, per
youth day in institutions was $29, In 1975 the total cost, ircluding pavole, per
youth day in programs was $30. A breader range of services and a better quality
of services 18 being provided fo delinquent youth without greatly increasing the
costs to the taxpayer. ) ‘ ‘ ‘

Numerous documents sapporting the statéments regarding the reforms within
the Department can be made availgble to this committee if 8o desired.

In sum then.it is our position that institutions have been grossly overused,
However, there will remain a need for small, himanely operated: programs which
are quite isolated from the community for a small number of pifenders: The major
ohjectives of reintegration and long run deterrence can best be served by broaden-
ing the corrections arena and by placing more emphasis on helping offenders re-
establish constructive ties «within community netwoérks, Community based sery-
ices and close supervision in the: community provide an opportunity fox protection
and support at the same time,

Mr. Coares. The debate over institutions versus community correc-
tions is not new, and it's the debate that T would like to spend most
of my time talking about.

I want to deul with the notion of what we mean By community cov-
rections; and I want to deal specifically with some data fromy our
study of the Massachusetts experiment. ,

Because of that, I will stay fairly close to this text, beeause I don’t
want to misquote cur own data. )

In the opening paragraphs of my prepared testimony, I have mads
similar statements to those made by Dr. Miller and Dr. Fogel con-
cerning the ineffectiveness of incarceration in institutions, prrticularly
as they apply to training schools in the juvenile area. R

I want to skp that part since it’s-already in the record and move on .
to g discussion of alteriatives to juvenile training schools. ;

During the past decade—-

Senator Borw. Exduse me. Do these same alternatives apply to adult
prisons? . . ) -

Mer. Coagms. I think many of them do. I would agree with Dr, Miller
that we’re probably talking about a smaller percentage of that popula-
tion, But it seems to me.that the rationale applies to adults as well as
t0 juveniles. ‘ )

We do have to remember that the bulk of the adult population is
only about 5 or 6 years older than the juvenile population.

Senator Bmexn. Thank you. _ i

Mr. Coares. During the past decade, the field of human services
generally, including corrections, hashbeen gradually moving awzy from

“institution-based to community-based services.

Some observers would probably describe this movement as & passing
fad or a surface bandwagon phenomena,
09-177—78——8
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The movement is probably not a fad. It seems likely to persist. But
it most certainly has benefited from the bandwagon effect. L

Nearly avery State now has its showcase programs to publicize its
progressive approach to serving human needs; ‘ ,

Community-based services remain, however, an ill-defined and
heterogeneons collection of strategies for handling juvenile and adult
offenders.

I think it’s very important for us to try to clarify what we’re talk-
ing about in terms of alternatives, particularly in terms of what con-
stitutes a community-based program, .. .

Frequently, as we travel across the country, administrators will tell
lus 7 We have set up a community-based program; it’s called a halfway
house, ’

One can vénture out to that program and find 60 people in it. And
it is being run as a mini-institution.

So what constitutes or what are the ¢ssential qualities which would
make some programs more community based than others? )

It seems to me that the words “community based” focus our attention
on the nature of the linkages between programs, offenders, and the
community. ' S

A hasis for differentiation among programs may be found in the
extent and quality of velationships between program staff, clients, and
the community in which the program is located. :

These are relationships. They are concrete. They are measurable,

. They ean, provide us with an underpinning for a continuum of serv-
ices ranging from the least to the most community based as frequency,
duration, and quality of community relationships increase. :

Frequency and -duration of community relationships are important
in this coneept of community-based corrections, but the quality of rela-
tionships is especially so, The chain gangs of an earlier era set inmates
to work in the community outside the prison walls but did not yield
the kind of relationships “ith the community that is envisened here.

The type of relationships of particular interest here are those which
support offenders’ efforts at becoming reestablished and functioning in
legitimate roles. ) ¥
. One consequence of this conceptualization of community-based serv-
ices i3 that it broadens the traditional understanding of the correc-
tional arent.

This is our world of work from the correctional point of view,

It includes taking into consideration and directing action not simply
toward, the inmate or the juvenile offender but toward families, peers,
schools, and other youth service groups in the community,

‘Woe pay a Jot of lip service to family thevapy—at Jeast in juvenile
corrections. Bub avhen we actually go out to the field and observe if,
families are very seldom involved in what happens to their youngsters
onge they*ve been committed to the department.

. In short, the arena of corrections encompasses the person in his total
lifo situation. They can’t be isolated. It is focused not only on the indi-
vidual by himself, his attitudes or whatever but oz his total situa-
‘ tlogf—hls relationships with families, peers, schools, the world of worle
and §6 on. . :

. Having briefly considered the concept of community-based alterna-
tives to institutions, let us look at the effort within the Massachusetts
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o Department of Youth Services to close its trairing schools and estab-
lish o community-based system. ,

‘We have nearly completed a 7-year study of that effort: It is being
conducted by the Harvard Center for Criminal Justice under the di-
rection of Lloyd I8, Ohlin, Alden Miller, and myself,

This study has had two major objectives. First, it has focused .on.
the process of organizational change. How does a sizable State burssu-
cracy radically alter its organizational structure and its mesns, of
providing human services ? / _

Second, it has focused on what impact the reform effort has had on
the youth being served.

Data were gathered on youth in the institutions prior to their clos-
ing in 1972, and a large sample of youth were followed through the
newly.formed comimunity-based system.

The Department of Youth Services works with adjudicated delin-
quents betweéen the ages of 7 and 17, It operates under a Youth Au-
thority Act which gives the Department. responsibility for placement,
treatmern; and parole. V

_ As of June 30, 1968, the Departinent had under active supervision-
a total of 2,448 youth——833 in its 6 institutions and 1,610 on parola.

During the sixties, the Department had come under considerable at- .

tack for the lack of care and abusive trestment within the institutions.
+ One of these studies was conducted by HEW. :

In 1969, Dr. Jerome Miller wes hired as commissioner to institute.
reforms within the institutions. Various efforts were taken to malke
the institutions more humane and to upgrads treatment. Many of
these efforts were strongly resisted by recalcitrant line staff,

By 1971 the administrators had decided that reform efforts within
the nstitutions were futile, and that reintegration of youth could be
best accomplished by providing services based in the community and
purchased from the private sector.

By early 1972, all training schools for boys had been closed. The
training school for girls was closed shortly thercafter. -

W](liagt impact did these reform efforts have for the younth being .
served ? :
It should be noted that what we observed was a total system change.

We were not looking at a few showcase programs. , .

One of the imumediate payoffs of that change was that a con-
siderably broader range of placement options.were available. = !

Youth of a certain age and sex wers not simply segregated in an in-
gtitution, which. was the common result in the past. :

On a given day in June 1975, the Department had 1,912 youth under
active supervision; 110 were in secure care units; 262 weérg in group
homes and boarding schools; 220 were in foster homes; and 643 were
in non-residential programs. Of these youth ninety-six were also in
group programs at the same time. ‘ ‘

Senator Bmen. Is there any correlation between the 2,400 that you
looked at in 1972 prior to eliminating the institutional setting?

How many of theme were either in an adult prison or still in the

> program} f ‘

Mr. Coarzs. I don’t have those percentages available.

It is a factor that we have looked at in our analysis.
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Prior institutionalization did net play: that major s part in ex-

pleining any of these variables. It was zather strprising, :
. Idon’t have the percentage of the number of yauth conving from the
fﬁg%a;gg schools and graduating on into the adult systom. I know

XV’& can ebtain that for you if you'd like,

ﬁ}ﬁ&tm‘ Igmmlr I’fd ap%reci:ixm {hat forthe record.” s

che macerind referred to had ¥ : xeceived i i
fion e press ack nat been: received when this publica-

Senator BiorN. At this point, T would like to break for a vote

[Recesstaken.] '

Senator Bmnx, The hearing will please come to order.

lh)f Cg&tes, if *{%1 will eon{,inue.

Ar. Coatrs. When you left, we were talking ; :
closing the training scgoo}s has brought about a. s‘;";ﬁ;ﬁ %f’cff "geﬁiﬁ-t
diversity and flexibility for meoting the individual needs of the young-
sters under its supervision. °

The quality of life within the programs of the new system exceeds
that of the older training school. Youth in both systems were asked
about their relationships with staff and with other youth, Youth in a
new system: indicate that their programs are less likely to bs charac-
terized by negative peer group subeultures. They are more likely to
parbicipate in decisionmaking about their futures, to reward other
youth for good behavoir, and te believe that the staff is helpful than
were youthin training schools. o

While abuses still remain—and I want to make it clear that. we're
not talking ahout. Utopia—in the new system, the use snd threst of
force to bring ahout conformity to staff expectations has been con-
siderably reduced. : .

The extent of intersction with local comrunities. has increased
dramatically as a result of the reforms. : .
In a sample of training school youth, only 6 percent indicated that

they had routine contact with the community.

In a sample of youtk from the community-bhased system, aover 50
pereent indicate that they had such contact. ‘

However—and this is an important point—only 22 percent of the
sample were in programs which received high scorcs on our commau-
nity-based continuarn. : .

We go back toour notion &f what constitutes community based. We
can measure programs and place them on a continuum.. o

Only 22 percent of our sample were in programs that yielded high
seores on that continnum,

Thus, while few youth are in programs——

Senator Bmex. Can you give me an example of ono of those
programs? ] .

Mr. Coares. The program that Dr. Miller was describing, where
there would be an advocate responsible for one or twe yeungsters
spending 30 to 50 hours a week monitoring the activity of that

oungster,

Y Senator Bmex. The youngster back in the public school system ?

Mr. Coares. He may be in a public school ; he may be in an alterna-
_ tive school setting. ‘
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Senator Bromn, What’s an alternative school setting?

Mr. Coarss. The best definition of thut that comes to mind js——

Senator Bipex. Give me an example of one. . ,

Mr. Coarns, It can be providing tutorial opportunities. There is
a facility away from the public school; the youngster comes and par-
ticipates during the day. There is'a program in Cambridge called the
Group Schonl which is one example i you want ta follow up on it.

Senator Bronn. The reason T ask that is that you all use these terms

as if everyone knows them, and most of us do not. .
. Mr. Coares, Usually what we mean by-an alternative school setting
is o faculty outside the public school system where the approach is
nuch more individualized. Much of the learning takes place through
one-to-one tutoring or in very small groups. }

Sometimes these youngsters then go back to public school after
they’ve been brought up to a certain level,

Alternative schools are generadly run by private agencies,

Senator Boex, Thank you. -

Mr. Coarms. Thus, while few youth are in programs twhich are
completely isolated from the community, most youth are in programs
which avre not adequately interconnected with the local communities.

Many of these programs may be humane, but they nve still not
providing fully the kinds of linkages with the community most likely
to enhance the probability of successful reintegration. :

Given this last statement, it is not surprising that when we look
at recidivism—which is defined here as recommitmeént to probation,
the Depiirtment of Youth Services, or adult corrections for a new
crime—that we discover no great difference between the training
school system and the community based system. ' '

In fact, if we twant to simply losk at two statistics, which really
oversimplifics the question, one representing the 1968 sample of paroled
boys and girls and another representing the 1978-1974 boys and girls
conmitted o referved to the department, we find that the latter group
recidivated at a slightly higher rate for the initial year following pro-
gram exposure. . N

The compatrisons for boys is 47 peveent recidivating in the 1968
sample and 55 percent in the 1973-74 sample. I

For girls, it is 16 percent and 25 percent, respectively, L :

Further analysis shows that some of the regions within the State

were doing better in 1978-74 than they had in 1968, while others were

yielding higher rates. - : )

The reforms were not; implemented evenly across the State. Again,
it’s important for us to realize that we're talking about system change
and not a single showcase program. Where we find diversity and flexi-
bility in a program, we generaily find lower recidivism rates.

The region with the best program mix for youngsters had 67 per-
cent recidivism rate in. 1968 and 45 percent rate in 1974, )

‘We can show that programs which were mors community based
also tended to be related with lower recidivism rates, and the dif-
ferences ¢aniiot be simply explained away by differences in the char-

. acteristics of youth being served.

For example, youth in foster care programs were recidivating at a
41-percent rate. Nonresidentinl programs were recidivating ot a 45-

TR
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percent rate, This was contrasted with youngsters who were in secure
care—the most isolated and secure programs we have in Massachu-
fetta—were recidivating at a 67 percent rate.

So the type of program does make a difference. .

The differences in recidivism ratus over this 8-year period may be
explained in part by broader societal trends in youi#: grime. The fzab
that the Department is currently working with an older population,

Over two-thirds of the youngsters in the Department at this point
are 16 or over, - '

Changing attitudes toward females and changes in police and court
resources may also account for differences in recidivism rates.

However, carelul analysis— = - :

Senator Bmex. What are the changing attitudes? Could you ex-
plain that? i : ‘

Mr. Coares. As toward females?

Senator Bromy. And algo the cout system. SRR DI

Mr. Coares. All we'rs alluling to at this point—I don’t want tu
make 2 ot of it, because while these are variables that may affect the
rates, but it’s very difficult to measure to what extent they affect the
rates. We do know that as the resources to the police department and
the courts increase, we're going to have more children coming through
the systesn, o

Changes toward females: In the past, females have been protected
by judges coming from a specific point of view around sex roles. Ap-

parently that aititude is changing. We're finding more females coming

into the system.

Some of the females are comi:ﬁg in for tougher cﬁmes, than they
have been in for in the past. , .
Careful analysis of these data strongly suggests that experiences

" in the community prior to entry into DYS and after DYS tend to

wash out positive effects of programs. . ‘
- Furthermere, it is clear that moving from training school models
diies not necessarily mean that programs will be readily tied to local
community networks. L : :

Instead of having institution kids we now have a new group of
agency kids. They are generally treated better, but their experience in
these agencies is still quite foreign to the worlds in which they live,

£ these private agencies are to be an improvement upon the training
school model, in terms of recidivism, they must take the risk of be-
coming involyed in the commupity to a more significant degree than
simply retaining o community bbard, -

It, therefore, seems evident—— o e

Senator Brogn. How do they become involved? - = - -
= You both hove used that—getting more involved in the community.
Pmnotsure what youmean. L e

Mr, Coarrs. Let me tall about the eongept of advocacy. We can talk
about.it on three levels. e

- Advocacy implies that the program worker is trying to do the most

that he can to bring together community resources around that young-
ster’sneeds. EE R

We can talk about individual advocacy, where the staff person will
actually play the role of an ahsent parent at times by going to a
school to talk with the vice principal in order to find out what prob-
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lems exist—rnot assuming that the youngster is always right but pro-
viding the same assistance that you or I would do for our children
if they arein trouble in school. ‘

That’s involvement in the community. G

Senator BmoeN, But does the child live in the community. Do they
live in the neighborhood ? . L
o Mr., CoartEs. Yes. - ;

Senator Bmen. Have you had resistance from zoning changes to
move into neighborhoods? ‘

Mz, Coarzs. That's a whole area of study that we did conduct & 6-
month study on. : ‘

There is strong resistance in some communities to the notion that a
group home or & nonresidential program is going to movein, -

Senator Bmex. Do you try to move the children into indigenous
neighborhoods ? ‘ , ' ,

Mr. Coarss. In Massachusetts, we can identify group homes
and nonresidential programs that have moved into. a variety of
neighborhoods; o o

Maybe I misunderstood your question.

Senator Bmex. Maybe I misphrased it.

Is it worthwhile to attempt to move children into neighborhoods , =

~
>

from which they came? Or is it better to {nove them into o better;

neighborhood than from which they came ? v i :
Mr. Coarrs. We have to become more specific and talk about particu-
lar kids and particular situations. : - ; .
Certainly for most youngsters, in my opinion, if we- can provide
resources to them in their own communities and their own family set-
tings, that’s an advantage. Because that’s where they’re going to return
anyway. - : s A TER
On the other hand, there are some youngsters coming from. families
wlere the relationships are so deteriorvated that their parents don’t
want them, they don’t want their parents, and there’s no reason for
us to try to force those kinds down the parents’ throats. . ‘
At that point, it makes sense to move the youngster out of the com-
munity 'into another community—not isolate him from that new
community but get him integrated into that, RIS
Senator Bmex. But you try to make it similar in the socioeconomic
background? - - : : e 3
TFor example, in my State, there was a move for awhile to move
children—I guess you would call them after-care homes. And buy up
homes in neighborhoods
ting into the home. B

‘What they were attemptiné to do—and it was thaﬁght to:be‘byi the.

prime movers of that project—that what we wanted to do was to buy
homes in upper-income neighborhoods. And what we would do is
move poor white' and poor black children into the upper-income
neighborhood. , R s
To.vastly oversimplify it, sort of a bussing concept. Move children
into an area and a school system, If they moved into the neighborhood,

to bring children out; of the institutional set-

y?fu put them in that public schon] system; and they would be better
5 o

Ts that a wise way to go?
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I know yon're not, talking sbout homes. Yowd ,pfefer not to have—
or at least Dr, Miller wounld prefer not to have—another institutional
settin% only smaller in the neighborhood. But which is the wiser way
to go ,

asized how ¢ritically importantthatis. L
‘Whatever the progrim is, 18 it better to tie it to a community from

which thoy have come and they are likely to go, or is it better to try -

for some upward mobility and tie them into a different community?

Mr. Coarrs, I can’t really answer that guestion on the basis of very
much empirical data; becauge I think that most of the programs that
we have observed are in either lower-class or middle-class communi-
ties: There are certainly not very many upper-class communities rep-
resented, althongh there is some cross-fertilization when you look at
the boarding schools. : -

Boarding schools have come on poor economic times as of late and
are starting to expand the population that they worl with.

At least in Massachusetts, where we have a number of them, some
(éf those programs have talken on youth from the Department of Youth

ervices,

Thet hag created problems for the boarding schocls and it has
created problems for the youngsters, '

It seldom works out as a good mesh. Now that may be a key for us.

I would personaily not expect it to work as a general policy to take
kids from the inner city -of Boston and place them in programs in
Concord, Mass. Tt might be a very advisable objective and goal, but
P'm not gure it’s going to work—at least in the context that we're
Isoking at. :

Senator Bmew. That's really what I’'m trying to get to, because
your explanations of the programs and the very laudible objectives
that you state. Being put in the position I am right now and where
I was before I got into politics, I know the practical application of
these programs ends up that somebody like meis in a community some-
where and has the good dostors from Harvard who tell us it’s a good
idén to do this and we have to sit there and sgy: Now where physi-
cally do I putthis child ? What home does e go in
- And that’s what I was trying to-get at. :

Mr. Coarns. T’d like to make one more comment on that before we -

moveon. ..

It seems to me that one of the ways one can penctrate the Concord
community is through foster homes. You do eertainly come across indi-
vidual families who are willing to work with a youngster in treuble
with thelaw. ' e P

If he moves into-that family in Concord, he then has parents who
are willing to advocate or his behalf with the school.

That’s a better situation than trying to force a group home into
that community. For you would probably bring about a holy war
which you could not win. : . :

v ?e;zé»tor Binpx. Dr. Miller, did you want to say something on that
oint? '

Mz, Miuer. I just agree with that. Senator. :

I would say that there is a lot of concern around communities of
setting up these options.

Aﬁain, I'm trying to understand your community-based ides. You
. emp

&t
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When we did our program in Pennsylvanin, we had similar problems,

* - But if the will within the bureaucracy is there to do it, ib ¢ be

done and with significant community support. I think we showed thab
in Massachusetts. In fact, we did move @ total State training sthool
1>oEu1ation totally intc & community with 1 year. "
Soms of the Harvard papers relate to some of the ways we used to
do that. We did not, incidentally, go into any communities where
wo weren’t weleome. If a lawsuit started to Le raised, wa left. ' We
just didn’ think it was worth it They can tie you up for so long.
Senator Bmen, For the record, I'd like to know what communities
you are into. Just for my own gratification.
" Please proceed. I won’t interrupt again,.

. Mr. CoaTes. I think that it is fair to say that we have witnessed.
in Massachusetts the closing of the training schools without witnessing’

a major juvenile erime wave—which I think is ené of the busic ques-
tions that people are asking across the conntry. ' .
Before moving on from recidivism-—and I am almost done—I would
like to make another comment about recidivism in general, -
1t seerns to me, at least coming from a community-based perspective,

that recidivism should not he seen as solely the responsibility of a
juvenile corrections agency. In other words, it alone should not be the -

bottom line of whether @ correctional policy is good or bad,
Recidivism may be an appropriate indicator of how our soclety is
working with troubled youth. For then we are talking not only about
the effectiveness of correéctions, but also about the effectiveness of
schools, churches, the world of wotk, ahd évén oiir most sacred ihsti-
tution, the family. ‘ ‘ ;
Senator Bmoen. No one really argues with that though do they?
With the premise that you just stated ¢ .
My, CoaTes. In our field, recidivism is frequently séen as the bottom
line and the only criteria that people are interested in, Xf it dossn’t
reduce érime, thent it doesn’t worlk, : ‘

I’'m suggésting that the eritne problem is mtich motd eothples, and it’l

needs to mvolve significantly more actors.

Senator Bmew. I really apologize for this, T'm not the majority - |

leader, and I can’t schedule these votes. I will no§ bie offénded at all if

those of you who have testified wish to leave. Tl cotite baclk for the .

rest of the testimony, , . o , -
Mz. Nagel, I’Il be back to hear your testimony if you éan wait. But I

suspect there is probably going to be anotlr voté after this in 15 or -

20 minutes. . L
P11 stay, but I could submit these questions in writing to yot. -
I'm gotry. I'Il be back shortly. S a5
[Recess taken.] =
Senator Bmrn. The heating will come back to order. -
Let’s give it another try. : ‘

M, Coares, 1 think we'll finish this time. We have only one more

criterion to look at, and that is the issue of ecoriomics,

The economic costs of providing community-based servies to youth

ini the community in Méssachusetts remains approximately the same
as provision of setvices in the training school systém.




110

In$£368, tha total cost including parole per youth day in institutions
was $29, , ' ‘
Infgjég7 B, the total cost, including parole, per youth day in programs
WS | . - - o - o ) s a7

. A broader range of services and a better quality of services is being
provided to delinquent youth without greatly increasing the costs to
the taxpayer. O o

Tn sum, then, it is our position that institutiors and training schools
in particular have been grossly overused in this country—and certainly
overused in Massachusetts—in the past. o :

However, there will remain a need for small, humanely operated
- programs which remain relatively isolated from the community for a
srixrla,lldnumber of offenders. Particularly we have in mind the violent
offender. :

The major objectives of reintegration and long-run deterrence can
best b served by broadening the corrections arens and by placing
mors emphasis on helping offenders reestablish constructive ties within
communty networks. ) .

Community-based services and close supervision in the community
provide an opportunity for protection and support at the same time.

‘Senator Bopw. Thank you.

Mz, Nagle, would you come up please.

Thank you for your patience.

STATEMENT OF WILLIAM 6. NAGEL, EXECUTIVE VICE PRESIDENT,
THE AMERICAN FOUNDATION, INC., PHILADELPHIA, PA.

Mr. Nager, Thank you for inviting me to come down here.

T want to say two things in introduction, E

First, inasmuch as you don’t know what the American Foundation
is, T would like to say very briefly that it is a privately endowed
foundation of a deceased Philadelphia publisher, Edward Bok. -

The foundation has had as one of its basic purposes to help to make
representative government more responsive to the needs of the people.

So I'm glad to be here before you who are representatives of a rep-
resentative government, ~ _ o _

Edward Bok’s son was a supreme court judge in our State of Penn-
sylvania. That's one of the reasons that our foundation has such an in-
tensive interest in the whole criminal justice field. . ,

His son is the president of Harvard University. Previous to that
was the dean of the law school, That also adds to our interest in
erifninal justice, o S e

_ I also want to make one other statement prior to my prepared
statement. » ' , ‘ ,

I want to affirm here my repugnance that Americans lock up so
many Americans. I want also to say that few, if any, crimes are more
serious than that one of keeping 48 percent of the black youth in my
city of Philadelphia out of work, out of hope, and out of the American
opportunity system. _ _ .

It’s inconcelvable that in our highly touted economic system we
have to sputter along with a 7.5 to 9.5 percent unemployment rate,
and then deal with the consequences of that by building prisons.
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My interest in prisons and criminal justice has been a long dura-
tion—30 some years—and it covers the entire spectrum,

However, I have limited my remarks purposely to one aspect of it;

~ because, when I was contacted on the p?xone, I was asked to discuss
some aspects of rehabilitation. Some of my views were then expressed
zg your staff people and I was asked by’them to speak essentially to

at. ‘ : .

It is my understanding that these hearings are baing held 1o give
reconsideration to the purpeses of corrections, That is good. The pro-
fessional in corrections, the legislator, and the public ave all in 2 state
of vacillation. T'o punish? To deter? To segregate? To rehabilitate?
They are the questions. - ‘ :
It has been thus threughout the nearly two centuries since the peni-
tentiary was invented in my home city of Philadelphia, The people
who successfully lobbied the legislation that changed America’s prin-
cipal criminal sanctions frorm corporal and capital punishment to
imprisonment ware not all of one mind, Theve were the Quakers who
felt that the purpose should be restoration. Their method was removal
of the offender from the evil influence of 19th century Philadelphia.
Tiie offender, so removed, would become penitent and cleansed. Thus
the name—penitentiary., Others viewed the basic cause of crime to
be the offender’s ignorance of the “word.” They put Bibles and reli-
glous tracts in the solitary cells. No longer would the offender be
1gnorant of God. '

Still others felt that criminal behavior sxas a natural byproduct of
indolence. Therefore, a spinning wheel, a loom, or a shoebench was

put in each cell. As the individual oftender learned to labor, indolence '

would, it was thought, be overcome, Still others had no such sophisti-
cated theory of restoration. They argued that the prison would, if
nothing else, deter. What rational person would choose crime in the
face of imprisonment? Still others wanted only to punish, In this new
land, espousing freedom as its highest quality, what greater punish-
ment could thers be than a deprivation o% freedom? . : _
Thus, the prison back inits earliest days, was all things to all
people. It still is. o . »
This week you are being told that the purposes of contemporary
corrections are, pure and simple to: (1) punish, and (2} incapacitate.
~ The latter means “get them off the street.” You ars also being prom-
~ ised the death of rehabilitation. It is a vain dream. It has failed,

- It is not cost-effective. It must go.

~ You, and the Nation, are being told these things, not by brutal
rimitives but by charming men in academic robes; by politicians of
impeccable liberal credentials; by politicians of impeccable conserva-
tive credentials; by editorialists; and by correctional leaders who
keep close to the pulse of academics, paliticians, and editorialists.
I have chosen to speak to just-one reason why the rehabilitation ideal
-~ must not be permitted to die. - ) S ,
" We have heen at rehabilitation’s death bed before. You will vecall,
from David Rothman’s remarkable history of prisons and asylums in
America, that following an early commitment to rehabilitation—it
was celled reformation in those days—we abandoned this ideal in be-
half of the readily obtainable. Warders—the term suggests caring.
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for—became keepers. The American prison became brutal beyond

deseription, I commend Rothman’s book “The Discovery of the
Asylum?” (Little, Brown, Boston, 1971) to those of you who have

not read it. As long ago as 1870, leaders of the prison reform move-'

ment recoiled against the resulting intolerable conditions. They began
once again to articulate the purpeses of imprisonment in rehabilita-
tive terms. In their famous statoment of principles presented at the
first mesting of the American Correctional Association in 1870 they
affirmed the yecommitment, - :

A long and persistent effort to bring more noble pirposes than
punishmént and simple confinement into the American penitentiary
was begun. The task has been long and difficult, but by the forties the
purpose of imprisonment was no longer viewed as simply punishment

or sterile confinemient. The expression “you were sent here us punish-.

ment not for punishment,” became the correctional impsrative. For
pmployees of the system, this meant that once incarcerated the pur:
pose was to restore. As a vesult a new breed of correctional leadership
began to penetrate the system. FHumanists such as Sanford Bates of
Massachusetts, James Bennett of the Federal Burean of Prisons and
Richard MeGee in California, came into the system out of the practice
of the law with determination to make the prison system more hu-

- mane, more responsive to. the needs of priscners. Other leaders came

out of the social sciences-——Bixby from psychology; MeCorkle and
Wagner from sociology; Miller, Schoen, Sielaff, and Powers from
social work; Sharp from education; Walter Menninger from psy-
chiatry. Religious education provided Texas’ Beto. Thousands of able
young people “from the helping professions gravitated into prison

- work bringing their energy, their hope, and their belief in the im-

provability of man. Among them, in addition to myself, were Norman
Carlson and David Fogel who have already appeared hefore you.

For many years, I worked in what was then regarded as one of the
most progressive correctional institutions in the country. My col-
leagues were pioneers in the development of several treatment tech-
niques which ‘were, at the time of my employment: thers, considered
very advanced, We went far and wide to recruit eager and competent
psychiatrists, psychologists, social workers, teachers, chaplains, and
other skilled persons. They worked with imsgination and devotion.
We developed an institution with a high morale, a great sense of pur-
pose, and g fiexible approach to the treatment of crime and delinquency.
In spite of all our efforts during those exciting years, we did not ap-
preciably change the recidivist rate. But we did have & more humane
nstitution, a more respongive one, & more caring one. Such values may
not be measurable by cither statisticians or acconntants, but they are
not inconsiderable, A civilized people will not denigrate them.

I do not believe that “rehabilitation is dead,” for a second reason.

Our level of civilization has moved past the primitive “punish and

- confine” mentality. Americans, in their finer moments, have heen

closer, philosophically, to the Sermon on the Mount than to Jerery
Bentham’s “ytilitarianism® or to Irifranuel Kant's belief that the
ultimate funetion of government is {6 punish the law breaker. The
latter two provide much of the philosophic base for the exponents of
punitive imprisonment. ) S

i
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The late Pennsylvania supreme court judge, Curtis Bok, once wrote
that g peopls that has lost the will te *restore” has lost its soul. We
as & Nation have not, and must not. ) '

But what is more germane to your concern—the future policy—is
the consequence of o return to a punishment model for imprisonmeat.
One of the consequences would be this. Who would seck a caveer in o
fleld avowing only twe purposes—to hold and to punish? Within a
decade a prison system that always teeters on the brink of inhumanity
will plunge over it. -

Curiously enough, a Faderal judge within the past month has given
indication that the Federal Bureau, with its ne’{v emphasis on punish-
ment, may have already taken a first step toward viewing punishment -
not only the purpose but the method of punishment, Wolfish v. Lewi,
is a case testing the constitutionality of some aspects of the Bureau's
new “model” Metropolitan Correctional Center in New York City.

One of the many issues was the petitioners’ complaint ahout what
they perceived to be the administration’s excessive restriction on their
rights to possess personal property. Judge Marvin Frankel took note
of the Bureaw’s position that “restrictions on personal property also -
serve the legitimate purposes of punishment,”

The judge observed that “this is a curious argument indeed, Most
of us in the Federal law business,” he said, “associate respondent Direc-
tor Carlson with a good deal of penological wisdom extending well
beyond, but surely including the mazim that, people are sent to prison
as punishment, not for punishment.” The judge concluded that the
witnesses’ declaration was indicative that “jailers are determining
forms of punishment with no suggestion that their statutory powers
were meant to embrace that profeund responsibility.” ‘

Admittedly, denial of personal property meay seem to some a mild
form of punishmeni. Let me agsure you, howevery that history has
shown jailers to be capable of unspeakable inventiveness when they
perceive punishment to be their principle mandate. In short I crings
at the thought of a prison system led and operated by men and women
who see their only purposes to be (1) to hold, and (2) to punish,

)

Perhaps part of the disilfusionment with rehabilitation lies in the -~

fact that it 13 often (and by some exclusively) equated with the “medi- ©
cal model” and with “indeterminsate” sentencing, Abuses of indeter-
minaney have been well documented elsewhere. T count myself among
those who do not believe that release should be tied: to the success or
failure of the restoration process, The sentence should reflect the
degree of repugnance that society, through its legislatures and judges.
attributes to specifie acts of unneceptable behavior and net bo designed
to_fulfill such utilitarian purposes as deterrence, incapacitation, or
rehnbilitation, though it may. in fact, fulfill all three. The term “medi- -
cal model” conjures up such words as “sickness,” the couch, drugs,
shock, individudl and group therapy and coerced treatment. I con-
sider none of them to be dentral to rehabilitation. Rether I view the
restoration to be related to coping. In the outside world a person, in
order to cope, usually néeds to be able to read, to figure, to work, to get
along with peers and boss, to make constructive clioices, tg be-self-
diseiplined. The heart of“the correctional process—the rehabilifation
effort—should be directed toward noncoercively helping the offender
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toward these goals. For some it might involve medical processes, for
offenders, like other people, do suffer medically and psychologically.
In summary then, the sentence to confinement is indeed punishment.
No logs of freedom could be otherwise. But the thrust of the confine-
ment experience itself must be nonpunitive, To the highest degree
possible the thrust of corrections must be to restore. )

There is one additional, and somewhat different, point that I wish to
stress, Great pressure is, and will continue to be, placed upon policy-
makers, such as you, to build more prisons. They are overcrowded you
are told, They are antiquated. They are remote. They are unconstitu-
tional, We must, therefore, build more,

It is hard for me to believe that Texans are inherently 814 times as
evil ag Pennsylvanians or that Georgians are 10 times as dangerous as
Minnesotans, or that North Carolinians are so infinitely more crimi-
nalistic than ‘West Virginians, Yet Texas has 814 times as many of its
citizens locked up per 100,000 as do we Pennsylvanians; Georgia 10
times that of Minnesota; and North Catolina 5 times that of West
Virginia, It is especially difficult to accept that we Americans are in-
nately so less law-abiding than the peoples of any Western industrial
nations. Yet no such nation comes close to our incarceration rate per
100,000 of population.

As inventive as we as a people are, we seem to have no solution to
the ravages of crime other than “to lock them up.” Must we continue to
put buckets under the leaks? Can’t we fix the roof?

There are at least a dozen careful studies that show the relationship
of unemployment to erime. One is your own Joint Economic Commit-
tee study done by Johns Hopkins University. Two others I attach as
supplements to this statement. The first, which I wrote, shows that
there is no relationship between confinement rates in the 50 States and
crime rates, but there is a very close relationship between crime rates
and unemployemnt rates. There is no relationship between percentage
© of blacks in a State and erime rates, but there is & relna,rkab{)y close re-

lationship between percentage of blacks and incarceration rates,

The second is & much more sophisticated study done by my son Jack,
an associate professor of politicsl science and public policy at the Uni-
versity of Pennsylvania, Protéciive of his father, he undertock his
study, much less impeachable than mine, because “Nagel (that's me),
by his own avowal is not a social scientist. Nagel’s research suffers from
important methodological wealmesses.” =~ T

His efforts were undertaken to determine whether ornot, when the
methodological deficiencies were corrected, “Nagel’s key rzsults would
be sustained.” After miles of computer runs and pages of anajysis
based upon & sophisticated technique known as “two-page least-squares
regression” he asks “How do Nagel’s conclusions stand up against such
serutiny and analysis?” “Very well, indeed,” he answers,

In closing I share two yignettes from his analysis.. -

" F%rit, relative to the relationship between unemployment and crime
. he states:

Tor an average State of 4 milliop population—about the size of Maryland—
we would expect a l-percent decline in unemployment tc prevent more than
10,000 index crimes each year, If, in 1975, Maryland’s unemployment had been..
4 percent, the so-called full employment level, instead of its uetual 7.5 percent,
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citizens of the State would have experienced an estimated 32,600 fewer index
crimes, a 13-pexcent reduction, :

That is something to think of when considering new prison cells.

And second, relative to race and incarceration he notes:

Although percent black has no effect on crime rates, for each 10 percent inere-
-7t in black population percentage, States tend to add 37.6 prisoners per 100,000
% - pulation. Fgr a State with the size and black pepulation of Georgia, this eflect

w.ounts to a drison populatioi: over 4,400 larger than it would beif there was no
racial bigg, That is enough inmates to fill ive large prisons,

You who are concerned about Federal prison policy should know
that in your own Federal institutions erime for crime, first offender for
first: offender, second offender for second offender, and so forth, black
prisoners are held longer than white ones. This is true even for viola-
tions of tha Selective Service Act, ‘

Since 1969 the Federal Government has added 4,871 new cells to its
system. During the same period its black population has increased by
4,904, In short, you have, unconsciously of course, been funding the ex-
pansion of the Federal Prison System to receive our black unemployed.

The States have been doing likewise. )

I respectfully suggest that this committee reject a nihilistic and
despairing policy that demands prison construction,

I suggest public policy that will reduce the chronic unemployment
of our people. Then new prison cells will not be a necessity, let alone
the urgent necessity that they seem to be today.

Thank you. ‘ . ~

Senator Boex. Thank you very much, Mr. Nagel.

Iwould like to submit some questions in writing to each of you, but I
have a few questions now to ask. , . ’

Mr. Nagel, I think you're right that people are closer to the idea of
the Sermon on the Mount. The only problem is they’re worrying about
gegting mugged climbing up the mountain. That’s what’s happening
today. ‘ «

I’zg; sure that much of the reason why we're here today is because of
the politieal atmosphere you've all referred to one wazf or another.

But the fact is that it’s there. We can explain that we sheuld not
operate in a political atmosphere, and we can talk about how it would
be nice not to do that; but the fact of the matter is that’s veal life.

I guess it was Bmerson who said that society islike a wave. The wave
moves on but the particles remain the same, . : :

We haven’s created a new brand of man in a long time, and I don’t
expect something to come along real quickly that’s going to change the
way in which we react individually. : o : '

But enough of my editorializing. ' ‘ : N
-If T may ask two questions for Semator Mathias, Fle wanted to bs
here but is tied np with another hearing,. : -
‘This question is for Professor Fogel. - - e ‘
Professor Fogel, your justice model suggests that sentencing should
be based on classification of offenders into risk categories. Aren’t you
then inviting the diseretionary sentencing you deplore? S
‘What do you mean by risk; and does that take ug back to the con-
cept of assessing a person’s chances for rehabilitation for sentencing
purposes? C o :
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Mr, Foore. The rigk, as I have thought it through, has nothing to
do with the clinieal diagnosis of risk or futuve danger in the sense of
trying to isolate dangerousness. But rather, even though it’s difficult,
logislatures are at least attempting to deal with. it. Risk has statutory
criteria for the imposition of a sentence. A dangerous risk would apply
to previous felonies whether the kid had been living with a gun since he
was 12 or not and used it four times before, It’s much more of a public
safety question than a diagnostic question.

It's a plain matter of fact rap sheet question that I’m referring to.

Senator Bmorn. You have deplored the overcrowded conditions in
our nicest prisong, Dr. Fogel. How does your justice model deal with
this problem? Wouldn’t your plan for definite sentences increase the
number of incarcerated persons?

Mr, Focer. No; I don’t think so.

‘We have done several simulations of it. In the phase 1 study that
was mandated by Congress in a population, which you probably have
now, you will sea difference in areas. It doesn’t have to increase it.

Some of my colleagues, even at this table, are afraid that if we throw
this idea into the legislature, all these Neanderthal types who are
elocted officials will simply raise sentences. I have been to many legis-

- latures. I have testified before this body before several times, and that

doesn’t happen.

What does happen is that for the first time le%'islabures have to be
confronted with the costs of law and order talk. If you adopt a fairly
narrow range and have three or four classifications of erime and you
do some simulations, you can fAgure out in advance what your prison
population is going to be.

That makes the legislator who is interested in 80-year sentences for
marihnana, for example, very tentative. Because now he knows exactly
how many cells are going to be necessary. And when he goes home, he
has to also explain to his constituency where’s he’s going to get that
extra one quarter million cells to lock up everybody.

So you get more honest discussion.

Let me give you one story. ;

In one legislature in the South, where we proposed this, the legisla-
ture liked it so they had a simulation done to find out about costs.

I had suggested a top sentence of 8 years as the presumptive sen-
tence with 4 years off for good behavior—that Woulé) be just g 4-year
max if the person was good all his time in, o

I don’t suggest to anybody that prison ought to be the first way.
T’px talking about loading up, by funding, the front end of the sys-
tem. Make the State exhaust a1l less-onerous outcomes before you give
A prison sentence. ;

hen it’s 8 prison sentence, by statutory criteria, then it ought to be
determined. ' o

The State did this, and they found out it would cost them $100
million more than they were spending to go to flat time, I inquired
as to why. And they said: “Right now we Have & 60-year sentence for
a drug offense, and a }o‘t of people go in for drug offenses. If we cut it
down to 8 and 4 off, it would cost us $100 million.”

I said: “How can that be #” The guy said : “We give 6 to 2 now, and

they’re getting out on an averags of 2.”
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~ That’s the thing about our system of justice. There are people play-
ing games with it. But what it does is it focuses the legislature on
bodies and buildin

That’s another %Sing, and that’s why some of my colleagues ave not
thrilled with it. It demystifies a corrections budget.

Now if the legislature knows as much as the director of corrvections,
one wonders why he is such an expert. [Laughter.] .

We're all going to look good in the next couple of years na matter
what we do, . .

Senator Bioex., The old folks are getting meaner though. They’re
getting?:ough.

Mr. Fooer. If you pass a guaranteed annual income or family agsist~
ance or whatever, that will probably do a lot more than rebuilding
State prisons. Rebuild the south end of Chicago. ‘

rate.

do not want to spend time on this. I just want to know if you agree—
I would like you to note if you disagree with the premise of a direct
correlation between crime and unemployment and crime and living
conditions: ' '

Do youall agree with that?

Mr. Coares. Yes.

_ Mr. Mmier, Yes. ’

* Senator Bmexn. It is 1:30 now. I am able to stay, but you can leave at
this point; if you like and I will not be offended. I promise. I know
that you have other things te do.

M. Foger. This group doesn’t get together that often.
Senator Bioex, Then T am going to keep you together then.

T would just like to make one point that I have not made today, and

Tmnot sure I made it yesterday, ; .

The purpose of my seeking the chairmanship of this subcomamittee
and holding these hearings dees not negate the fact that the real cul-
prit, in terms of our whole criminal justice system, are our societal
values and our economic system and people being nnemployed, among
many other things. ) :

All the things that we do as s Nation to bring about the demise of
the American family, the attitudes that we have—There’s a whele
range of things. The same range of things that impact upon perform-
ance in schools and impact upon divorce rates and impact upon a
whole lot of other things, : , ‘ .

I don’; mean to proﬁass, and I hope I don’ appesar to be so gimplistic
as to assume that we are going to deal ultimately with the eriine prob-
lem through a prison system-—a parole system, a'probation system, any
aspect of that criminal justice system. .

But the fact of the matter is that becauss of the way our political
structure is, while some of us at least believe that we should be working
toward full employment goals and legislative action to accommodate
that and welfare reform in a positive way, and a whole range of things,
while happening, it is going to take time unless we have a revolution,

T113y are st:illg plagued with the problem about what do we do about
Mrs. Jones who is paxt of a problem but is not the direct cause of the

99-177—78——9

It %«311 woat to affect crime, don’t lock to us to imprave the crime
Ve've never going to be able to produce that for you. -
Senstor Bmmxn. Do you all agree, by the way, that there is—and I
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Brﬁblem, who walking from her shopping in midday to her automo-
: 11(15 gots smacked on the head and-her purse taken. Or worse happens

o hers :

What do we do about the neighborhoods that we all live in that are
being burglarized at ever-increasing rates. What do we do about the
fact that estimates—and you are the statisticians, among other
things—there is a phenomenal number of crimes that are not reported
beeansoe people have given up on the system. They don’t believe there’s
any equity; they don’t believe there’s any justice; they don’t believe
that they'll be anything but losers—beyond being the victim in the
first instance. o

Those are all things that we are faced with right now. At least T-am
as an elected public official. o ‘

‘What do we do about that now while we’re going through what we
all used to talk about were the root canses of our system.

T gssume you all assume that, But, in light of your comments, Mr.
Nagol, I'm not sure you assumed it. And I guess I wanted to make
sure you at least understood if not belisved my rationale for conduct-
ing these hearings. ,

‘Lhe reason why I want to focus on three primary things is:

First is the sentencing aspect of the criminal justice system; the
second is the rehabilitative possibilities within whatever system you
are sentenced to, because even if it’s a totally community-based sys-
tem you are sentenced to it; and, thivd, the whole aftercare, regardless
of what the system is. We call it probation and parole now-—after

- you’te paroled and you’re on probation. That aspect of the system.

It is not meant to negate the many other problems that exist and
impact upon this. '

In front-end loading the system financially as you’ve indicated, Dr.
Fogel, and the need to do that. - . ‘ :

o they are the three things I would prefer to, for the sake of this
discussion, focus upon. ‘ ‘ :

In that regard, I would like to throw in something that I think is
often missed; and I think I detected that you all agree on. It is not
spoken of very much. - ‘ o

There is not much distinction in chronologic age between the youth
oﬁelndm:a population and the adult offender populaticn is there—or
is there? C S ‘

The adult offender population in the prisons is in the twenties; is it
not? In the midthirties? -

M, Foger. Just a quick comment on that.

Several States have different ages for juveniles. So take a State
that says 18. You will find that up to 18, he is g juvenile. Then the
crime at risk group is heavy between 18 and 20, but they are incubated.
The prison population starts really at about 20. Even if the kid had
a long juvenile record, he starts de novo now as an adult. He will be
a first offender for two or thres times. Then the priscn population

3

starts at—there is a sort of hiatus in between. = -

Senator Broen, But of all those persons in our society that'we feel
there is need, if we couiﬂ, to apprehend and sentence to something,
the vast majority of those persons fall between the ages of 15 and 30;
don’ they? Isn't that what we're talking about or are we? '
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Mr. Foenr. Yes. Youll find veally up to 44, but the curve starts
going down in the thirties, You have 2 long record; you’re well known;
youw're not as goad a cat burglar; you don’t run as fast. So for all of
those reasons.

. Senator Bmen. I'm not suggesting it’s because of anything institu-
tionally we've done. _

I guess what T'm driving at is this. '

Those methods that we cowe up with to deal with the juvenile who
is 17 or 18 years old are, in the past at least it’s been believed-—and I've

“heen out of this system now for § years and was only in it 5 gears sit-

ting in family court and criminal court day in and day out—that there
was something magic about 18, That somehow what would work for
somebody 17 we couldn’t apply on somebody 203 or we couldn’t apply
on the adult population, because it was in a vastly different population.

When you spoke to people, they thought in terms of the adult prison
population being people in their forties and fifties, and the juvenile
population that we were dealing with were people that were ostensibly
19, 18, 14, and 15. When the fact of the matter was that there was a
big bulge there. Isn’t there? - ‘

Mzr. Foorr, That’s true. But as a practical politician, you know that
this society permits you to get away with things because we label
them juveniles or women, C

You can get away with less onerous outcomes with those two groups.

Senator Brorx. I know,

My, Foeer. What you did as a kid is a nuisance, As soon as you reach
18, that same behavior now malkes you a menace. It’s o cultural pattern
in this country.

I think that someone testified to this that women are not currently
being dealt with that easily any more.

Senator Bzen. The fact of the matter is that they still are. They're
dealt with considerably more easily, becanse many of them never get
inte the system. o o

The police officer who intervenes in the antisocial behavior, or what-
ever it happens to be, witnessed time and again, will apprehend and
bring into zcustody the male who is doing the same exact thing that the
female was doing but send the female home to mother or father be-
cause she’s & woman. ‘ ~

I'm not suggsting that’s good, bad, or indifferent; but I’m not sure
how that impacts upon ths system. ‘ . ‘

But if we could get to the question of rehabilitation. ) ;

The argument this morning that the juvenile care facilities being
g bandonea' and moving to community-based facilities has not im-
pacted appreciably one way or another on the rate of recidivism: Is
that correct ¢ Is that what you said ? ~ 7 ,

TImplicit in that, I thought, wag that when we lock _Feople up by
keeping them in a jail, it doesn’t make society any safer. Is that right$

Mr. Mxier, That's correct, slthough I also tock issue with Bob
privately about it. X often think my friends in academia don’t under-
stand the political consequences of the ways in which things are pnb
down in research studies. )

Another way of looking at the Harvard study, although statewide
recidivism would be close to the same from training schools to com-
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munity based, by region and by program there are dramatic differences,

Stated in another way, you could say: We have shown in the new
community-bagsed programs that indeed there are gpecific programs
which implemented and specifie regions which impinge very dramat-
ically on recidivigm rates. ~ ) ‘

Senator Bien. 'When we lock people up, by definition, isn't it
least likely to impact upon the degree of inerease in crime? They’re
in jail; they can’t be committing any crime. . ‘

_ Mr, Foarx. At the very margin, that may be true.

I don’t know if it’s been stated—TI don’ recall it—but I have a
feeling fust frota my own knowledge of people that have done tixe,
and there are lots and lots of folks like that, that they are a Hitie bif
lesg sufe when they get out after the experience they’ve had.

There are different kinds of institutions.

I T had the choice of sonieone living next door to me who came
out of 2 yenrs of State or § years of Vienna, 111, T would always
opt for the Vienna becavse they’re treated there as human beings. The
other one’s o, i'lun Jle, :

‘Whether they have now found and calculated the recidivists or not;
it doesn’t make any difference. These guys are animals, and they have
been subject to experiences that we couldn’t conceive of.

L just testified in one of our counties the other day about what
h&p vened to 8, man just waiting for transfer in a local jail.

Thege are unspeakable kinds of things that become routine to pris-
oners—in a maximum custody fortress-type prison, There are other
ways of dealing with people. ' _

Sendtor Bmex. Let me ask you then: Do you think that we should
move in the Federal prison system the way in which Massachusetts
has moved in the juvenile correction system? That is, to build a lot
fewer prisons and empty the prisons we have now.

My, Foorr. That has been my testimony before a House Judiciary
Cotamittee. , o

As o matter of fact, some of us at the table agree that there is no
need for a Federal Bureau of Prisons. . ‘

I dor’t know if you want to get into that whole discussion or not.

Mz, Nagelhag written a very good paper on that. o

Mr. Nagrr. I was in Governor Scranton’s office. When I served in
that function, there was one thing that was rather remarkably im-
pressed upon me. Just about every human sorvice is partly funded by
the Federal Government but operated by the State or the local govern-
ment. That’s true of mental health, vocational rebabilitation, public
assistance, child welfare. You go through the whole spectrum of
serviees. » .

Except for one—just one : Prisons. ,

The Federal system has developed a separate system: of prisons
which now give us threc systems of prisons. We have our Federal,
State, and the local, : o :

I think the Federal prison system would be much more helpful, in
terms of improving the quality of incarceration in this State, if they
were an agency which established standards and funded States toward
resching thoss standards. And you put your Federal prisoners there,
“¢lose to home, instead of having Federal prisoners come from Leaven-
worth or wherever,
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They are getting around that now by saying we will build prisons
close to home. Wegll put one up at Lake Placid, which is real close to
New York—400 miles or something like that.

It is absolutely the height of ridiculousness.

If you will pardon me this little thing. The Federal Bureau of
Prisons was g tiny, little bureaucracy primarily meant for those States
which were still territories until Mr. Hoover developed such a success-
ful police department. : .

" The Federal Government then wanted to create more and more
crimes that would come under the purview of the FBIL And as they
come under the purview of the FBI, more and more criminals had
to be sent to a Federal system ratherthan to the State system, because
they were identified as Federal crimes. . ’

As Mr. Fogel said here this morning, if you’re in Nebrasks and you
steal a car in the middle of the State and drive it 20 miles, you're a
violator of a State law. But if you're from Rhode Island and yon
steal it and go 20 miles, you end up in Massachusetts, and you're the

violator of a national law.

The same kind of a person—and we tallk about the differences and
the kinds of people that ave in the Federal system—the differences
are not that much. o

I have analyzed State prisoners and Federal prisoners person for
person. Their differences are not that much. There are a few of these .
esoteric types, like Watergate peGple and so forth, but generally line.

- for line the prisonars are of similar personality and behavior, ~

So why do we have this duplicate system I’ll never know, but we do.

And you brought the question up. :

Senator Bmoey, I did. N

By the way, I have a piece of legislation on flrison construction, as
does Senator Mathias, that is designed to go a long way toward what
yow're saying, T feel very strongly that we should be involved in the
standards of local prison construction. I think we should be moving
to allowing States to have regional sharesin the facilities.

I hadn’t thought of it; but quite frankly, I tind that it’s a very
attractive idea—what you have just svggested. o

One of tthe problems is that I have always assumed—and apparently
incorrectly—that it was the foar on the part of the liberals in the
United States Congress to let the fate of those arrested in some of the
States you named be meted out by people in there. The misimpression,
that Federal prisons were more humane; apparently, than State
prisons, . ' v Lo o

Let me ask that question: Is that correct or incorrect? That Federal!
prisons are more or less humane? Are they all the same? -

Mr. Fosrr. I would think the Federal system is probably our best—i,
certainly it is among the two or three top systems and probably more | ./
responsive, ‘ i

But jt has been dragged through the courts in class action suits. |

Senator Bmun. I understand that. 'm not suggesting they’re mod- |
els. All I’'m suggesting g that when viewed in the past, between having '
Someone sent to a Federal prison or to a chain gang in another State, !
it'has been viewed that it less. o o B §

1
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But T amivery attracted to the idea that—I'd love to see us get out
of the business of prisons, as long as we didn’t get out of the business
of providing the standards. And not leave it to the States to deter-
mine what is humane and what is inhumane. ‘

I feel very strongly we have to take very streng action in provid-
ing for prisons, if we have to have them—and some of you argue we
need not have them. But if you decide to have them, then they abso-
Iutely must be considerably more humane than they are now.

IMr. Coarps, Exeuse me, Senator, I have to Teave now to eateh a
plane,

Senator Bipex. Thank you for your testimony.

M. Naorw. I'd just like to respond to your question as to whether
Federal institutions are or are not better. N

. Ithink that it’s a strange thing that we yeally believe in democracy
in a small way. , ' '

In regard to the criminal justice system-—— '

Senator Bmex. I don’t think we do, by the way, but that’s another
grgument, .

r. Naarr. Maybe so, But we talk it anyhow. o

But in terms of the prison system, we must admit that the county
jails which are closest to the people are most poorly financed and most
poorly stafled and most poorly operated. And the State jails which
are o little bit insulated from the immediate visceral reactions of the
gensral publie are of a higher quality in terms of staffing standards
and financial support. The Federal system, which is much farther
away, has a higher quality of support. I think, generally speaking, it
has a higher quality of staff afd a greater variety of programs.

However. the remoteness counterbalances its fiscal advantages.

Sengtor Born. I understand what youw're saying. -~ -

M, Mrrpsn, With reference to your earlier comment about whether
that experienge would apply in the Federal system, I think it would
Wl{'%l reforence to a large majority of prisoners in the Federal prison
system. L - P

My own understanding of the population in the Federal system is
that it’s a relatively small number of violent offenders—percentage-
wise—of those presently incarcerated in the Federal system. - '
I think that the reason things have not. moved out of there—the
reason they’re in @ crunch—is not either because of laws or because
of .judicial intransigence, but really because of bureaucratic in-
transigenge. . S o o ,

" Had T waited for legislative referendum or a statewide referendum
- before. dping anything within Massachusetts, nothing would have
- happened. -~ : P Ao

The Bureau of Prisons has within its own legislative mandate the
ability to set up and to move a large percentage of those prisoners
into options and to begin to develop contracts with the private non-
profit sector, to develop feamns to begin to move that bureaucracy.

Virtually- 80 percent of Federal prisoners are eligible for parole
the day they come in, o o

‘Senator Brmsn, Eighty percent?

My, Mivrer. That's correct.

I




123

- The question is whether the buresucrats who run that departnit
are willing to risk theiy jobs o bit and willing to risk some angor £rom
cortain judges and legislators and do what can be done. /A
I think they have to view themselves as a bit expendable ¥4 that
process. It’s the only way that change will be introdueced. ™

But a large percentage of those prisoners eould be put inte alter-
native programs; and those programs could be developed rather
quickly without any danger on the streets. C ~

You could balance that politically with a very strong hardnosed
statement about how we're going to incarcerate violent offenders and
we’re going to develop speciati programs or whatever, R :

]i?.lut that could be very well-balanced and done, I think, politically
well. ’ . B
_Senator Bioexn. You have the right to ask that of an elected offi-
cial but not of a bureaucrat. [Laughter.}

‘We expect to get: that, - » ' :

Gentlemen, you've spoken o lot about the emphasis and what hap-
pens to how we make prisons more humane,

. What worries me is that I think that the reason why this conserva-
tive wave that everyone has testified or at least alluded to fearing has
come about, is because people have really lost confidence in our ability
to do anything. They really are tired of hearing thet Johuny who
raped me had a psychdlogical deficiency as & consequence of his mnabil-
ity to cope with the black or white society in which he lived. And, con-
sequently, the mother—- ' ‘ R ‘ ;

hey’re getting really concerned, Especially when they pick up the
paper and read—what is not the rule but nonetheless is not isolated—
that Johnny went back out again and psychologically was again forced
to do the same thing, - - : - : ' ‘
Or they ses that there is a vast discrepancy hetween the sentence
that a black man and a white man get for the same crime, - -
I don’t-have any statistical analysis of that, but X can. tell you that
I have steod with several hundred—which says something about my
ability as a defense attorney—convicted or pled“ defendants. Y knew

~ very well that if they were black and had an Afro, they were going to

get a little more than the same kid who was white from suburbin—
from what was considerzd to be n fairly enlightened bench. - -
Mr, Foerr. And short hair, . S
Senator Bmen. Right. L IRRTRE
* So those things play a large part, I think, in further distabilizing—
to use a word that is very much in vogue—public attitudes, ~
- So I think they turn out—— ‘ R :
For example, you mentioned Speck, I think the reason why there’s
a hue and ery for capital punishment today—and I personally oppose

(it—is not because people are 'so bloodthirsty. They’re so damn

frustrated. - - : .
They start to listen to the Frank Rizzos of Philadelphia berause
they were tired of the Joe Bidens and Joe Clarks who talked whout
love and concern and all the rest of that. That doesn’t get it. That
doesn’t buy it. That doesn’t do anything. L ‘
Mr. Nagel, yow’d last about 22 seconds in the political arena right

. now with the speech that you made. And you're & competent, well-
- informed man. o SRS S v .
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But they’re sick and tired of it.

So really what they want is—and I don’t believe they want the
Specks, though T believs many do, or want to make sure that anybody
convieted of a capital offense hfmfs——what they don’t want is for that
Eerson to be out on an average of 12 years. If that’s still an ascurate
igure. ‘

Someone sentenced to life, which would have been under a capital

punishment system’ death, is on the average going to be back out on -

the street,

Now maybe gome of them die in prison and that has an impact upon
the percentage; but they clearly don’t serve a life sentence. )

Or the mere fact that they could even consider snmebody being
paroled after being given 600 years or something, .

fShq out of frustration they say the hell with it. Xill him. Get rid
of him. -

I don’t believe the Amerizan people are that base and that unfeel-
ing. Bub T think it’s because they’re tired of hearing many of us talk
about all the things we tallked about this morning.

That’s why I think that the thing you brought up this morning, Dr.
Fogel, about the treatment of witnesses, treatment of jurors, and the
tregtment of the vietim can do as much if not more to quell public
attitudes and bring more rational discussion back into this whole topic
than almost anything we can do. o

But the problem they see is that many of we so-called liberals and re-
formers, Mr, Nagel, don’t tallk about those folks.

4 Itmezm “we” in an editorial sense. All of you may be exceptions to
180, :

But the American Civil Liberties Union--of whom T thitd T am
held in some positive regard-—doesn’t spend a lot of time showing up
at public mectings 'talking nbout the plight of vietims,

Mr. Naeer. Senator Biden, I worked in a prison for 11 years, T know
what people are like who-are in prison, and I don't underestimate
their viciousness. - ‘ :

My concern for the public is so great that T don't want people in

~ prison because I haye Seen the people who came 6t of my prison and

what they were like afterwards. . S . .
I was mugped by one of my former payolees on the strests—a guy
who had been in for larceny of a motor vehicle, He mugged me later,

_and he didn’t even know he was mugging me.

What P’m saying ig that if you really ears abouyt the vietim, youll
do something about eliminating the need for so damn much imprison-
ment in this country. o C :

That is not solving the problems of the victim, :

Senator Bionw. Well, the counter argurment is made that you’re not
lceeping the prigoner in prison. That if you put him in prison and made
it punishment instead of what it is for a vast majority of peopls who
mave from = social setting that is ziot significantly different than the
setting you're putting them in and keeping them there for limited
amount of time, you might impact upot: that. N ,

The experimentation, even if we haven’t funided it, has been Iooked
upon, a8 has been spoken to, as having been 3 failure.

Pve been in prison. HMad myself put in prison and been to the -
" _prisons. I've not had the experience that any of you have had in it,

»
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but T have literally defended and/or been involved in over a 1,000
criminal cases. ST .

I teil you what. I have not seen where somebody from the East Side
of Wilmington is really very concerned about heading out to Smyrna
lf)g)r %1 year or 18 months. Tt really isn’t that much of a gig to do. It'sno

ig thing. ' ‘

They’f*’e not moving into anything that’s any less inhumane than
where they are. v B

Again we get to that certainty thing. The only thing they want to
Jnow is whether they will get out by spring, because they have some~
thing going. It’s those kinds of questions I got asked. ..

I remember how flabbergasted I was when I first started practicing
criminal law. « . ‘

‘When they put me in-prison, and I didn’t stay in & days like you,
but just 1gbing in for & shot—when that door clinked behind me, even
though I knew that the authorities knew who I was and they were
going to let me out, it sent a shiver through me that I never even want
to think about again, o

Most of my clients—black and white—it didn’t make a whole lot of
difference, : : : '

Do you understand what ’m saying? . o

But what happens if they know that they’re going in for 10 big
ones? Or 5, 4, or 8% And they’re going—period. We don’t malke it any
less humane ; we make it more humane. But they’re going.

That’s what society is asking now. I don’t think it’s because they
want to go out and hang him or beat him or kill him. They want it
for the same reason that you do. ‘ : "

Mr, Nager., I don’t think it does impact.

You agked a question. I'd like to answer it. -

Florida is probably as good an example as you can have.

I’ve made studies of the criminal system in Florida. They have a
population of about twe-thirds that of Pennsylvania, and they have
three times as many people locked up. R <

Senator Born. What’s the average timeserved? =~

Mr. Nagpr. A long time. They have long sentences.

Senator Broew. I don’t believe that. ,

Mr. Foegr. Long sentences but how long do they stay ¢ .

Senator Broex. How long are they in jail? What does the average
person serve in jail, S ‘ »

Mr. Nacer, I can’t answer that. : . Pl

But Florida has notoriously a long incarceration rate and a long -
incarceration period. : ~ Ere s

More than that, in Florida——- IR a

Senator Bmex. With all due respect, I don’t believe theit’s correct.

Now they may have a long incarceration sentence, They walk through
that gate with big numbers, , e

Mr. Naeer, Of course, I don’t know what you would call a long
sentence. : ' s '

. When I consider that in Holland those individunals who have just
been found guilty of hijacking the train and sentenced to 6 years—
which Hollanders considered to be almost unbelievably long. Compare
that to America. I listened to the program Sunday on 60 Minutes, one
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man from Marion Federal Prison had life plus 900 years, That was
his sentence,

Senator Bmen. Yeés; but how much did he serve? o

Mr. Nacer. He's already served 21 years. I don’t know how much
longer he has. : ‘ .

‘Senator Biouw, Let’s take my State of Delaware. It’s considered
pretty rough on criminals, Wa're considered to be a border State,
Southern in sympathy, and our attitudes are not argued by Pennsyl-
vanians to be as enlightened as Pennsylvanians are. A State you're
somewhat familiar with. , . I

Armed robbery is 25 years. Average sentence is 8 years; average
time served is more lile 17 or 18 months, ;

Mr, Focuw. That’s very low.

Florida, I think, is 2 plus 2—2 years and 2 months average.

There are some people who need to stay in life plus 900 years if you
could work that out. There aren’t a heck of a lot of those folks around.

Your comment before about victims,

‘When the English instituted victim compensation, one of the find-
ings of a study following that process was sort of an insurance scheme
with the whole schedule and what have you, What the hole in the head
was worth, three stitches, and all of that and loss of work. .

The study which followed it by a group called Justice—a prestigious
group in England—was that it created a public atmosphere in which
you could have a rational discussion about prison reform.

Senator Bmwen. That’s my point. I was unaware of the study, but
that’s the point T’m trying to make. :

The ether point I'd like to malke in that regard, in terms of atti-
tudes of people, is this, o E

I don’t know how you can measure it, but my gut instinet tells me-—
the one thing, as justifiably maligned as we politicians may be, our
instinet for the public attitudes is at least as good as most other people.
If you're going to pick a profession which guesses it best, we can guess
it a5 well as others in the most negative light. . - -

But, that instinct fells me that there is a significant portion of
crimes,dpurticu-la,rly larcenies and burglaries, that are never ever
reported. . : v ‘ T

Time and again, I can name people-—and you all do too—who just
don’t want to go through the process. : :

I think that has an impact upon—forgetting the whole prison and
sentence system—encouraging such activity. The likelihood of eople
not reacting increases; in my opinion—and I cannot substanfiate it
with facts and figures but just an instinet of response—increases the

likelihood of a further commission of those crimes. .~
" One of the reasons that’s happening is that people don’t want to go
in the system. . ‘ :

How many times have you sat—better you, Dr, Miller, because you
~work in juvenile corrections—especially in juvenile court, where some-
one is asked to take off work to come in and testify as a witness in a
case; and he’ll sit there for a whole day and told to come back the next
day and then the case is dismissed. And they were never sven informed
by ¢he A%y or the family court that the kid had been dismissed.

.. ‘They don’t go home and forget that. They go honie and tell their
lirother, sister, aunt, uncle, and it has a whole rippling effect it seems

P

To me.
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Mr. Mazang. I think much of the curident concern, and at times hys-
teria, around violent crime in particulsr has emansted around the
juvenile area—the muggings of the elderly. Particulaxly there is a
major switch in the pages of the New York Times that is now righting
itself. But it certainly is the paper of record.

But if you look closely at that issue—you hate to say it, because it's
thtma}ly almost unacceptable to say it, but in terms of actual num-

ers of juveniles involved in violent crimes, its a relatively sraall num-
ber—absolute number—as well as a.very aitiail percentage,

Senator Brpex, T think that’s correct,

Mr. Mrrer. For ingtance, in Pennsylvanis, if we used the present
rather stiff sentencing law that New York has—forcible rape, sodomy,
assault with a weapon a second time, murder—they have a mandatory
sentencing law for those kinds of violent juveniles—we would he hard
put to find 40 juveniles in our total State juvenile corrvectional system
that would qualify under that. S

New York, in the first 6 months——— »

Senator Bmrx. Qualify to be sentenced under that procedure?

Mr, Mmer. That have been arrested, convicted, 2nd sentenced.

In New York, in the first 6 months of that experience with that law,
they have identified 50 juveniles in the courts—25 of whom they felt
wero sentenceable under that. There have only been 25.

Governor Carey’s task force that Dr. Cahill headed, on the sante

issne, estimated that with that law they would be hard put to find 150

juveniles statewide—in a population of 18 million—per year that
would qualify. ‘ »

They exaggerated it and made it 150. Their actual fignres were
under 100. : : ‘

So it’s a velatively small number, ‘

Senator Bmex. There is nothing politically impalatable aboub
saying that. - : '

You can go out and say that and argue that, as long ag concur-
rently argued with that is that when, in fact, that person is appre-
handed that it is taken care of. ‘

I think that’s the whole essence of what we're saying here. o

My, Mrzrzr, What has often been misunderstood to be permissive
is really bureaucratic chaos. - ' ' \

In New York, for instance, kids being rejected by agencies and
falling between the cracks, misdiagnosed, shunted out the front door
from this place to that place, and eventually someone gets killed. -

That is not necessarily a process in the kid so much as it is total
bureancratic chaos, - , ‘

The Veer Institute recently completed a study for the Ford Foun-
dation ‘on the numbers of violent juveniles nationally. Again, it
came up with a figure of under 1,000 nationally that would fit that
same kind of definition, o .

If you look at the—when Mr. Nagel talks about overincarceration,
for instance—maximum security locked facilities for juveniles in this
country, they are invariably filled with management problems from

other institutions. They are not filled with people who have com=:.
mitted, violent crimes on the street. They are filled with kids who are” © -
sassy, who throw things at staff, who don’t stay where they're told, «
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who are a pain to the court, and all of that; but they are not full of
rapists, muggers, muxderers, and so forth. )

Sengtor Bwen. Did auybody dispute that point? ;

I think that point does not atnll fly in the face of—

Mr. Miwrer, T that point llonld be coupled with the mandatory
gentencing, if that point could be coupled in the adult setting.

For instance, we nre going to handle this type of prisoner in incar-
ceritg‘cim settings—and I would opt for smaller, more individualized
settimgs, ‘

But at the same time, we are going to provide other kinds of op-
‘tions for the nonviolent offender. That is the majority in the Federal
prisons, -

Senator Bew, I agree, ) .

T’11 risk my political life on this: If the folks believe you are going
to do one and the other, it would be salable, palotable, and the rest.
But the problem has been to date that we have not been able to

discusy them both. L -

We have either taken the line that everyone is capable of rehabili-
tation ; therefore, the sole purpose—-

It used to be the judge in my State would have to say that the
reason I’m sentencing you to 2 years instead of 20 years is because
I believe you arecapable of being rehabilitated.

Mr. Fooer. May I makeo few suggestions,

You are probably going to hear from other administrators—correc-
tion administrators. ‘ X

In order to be credible to the public and be able to even inttroduce
. voluntary rehabilitation and humane programs, correctional adminis-
trators are going to have to gain the confidence of the public about
what & colleague of mine calls the throwaway group. -

90’1‘110 ones where there is really consensus they're going to stay in for

0 vears, :

I fyyau simply say that we can restore everybody who is at the cutting
edpe of human knowledge and all we need is & fey more years and
let’s not tighten things up now, what you'regoing to hesr very quickly
~ from other people—people who have never in their careers betrayed
any interest in rehabilitation or humanity—are now passing resolu-
tions saying folks like me and some others are'the hardliners and what
we vieed now is more eageworkers—— .

They have never betrayed this before. , ~

Parole boards are now having hearings and appesls and giving rea-
song, But I warn you this is adaptive behavior. Tt’s survival behavior,

In the 40 years they’ve been around, they have been arbitrary and
hidden and everything else. When the danger of disappenring be-
comes apparent, everybody opensup a bit, _

. Senator BmaN, Sure. :

Mr. Foenr. And don’t buy—— S

In 1870, there was & mountaintop esperience; 89 resolutions were
passed and a declaration of principles. That was 8.days out of 365.
They put down the whips and the clubs, sang hymmns, and carried
bminerswlitemlly s0. They went back home to the brutalities of the
system. ; ~ R S R

All quring the period of rehabilitation in the programs, the system
has always been brutal. '

‘,1
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It was brought to its greatest point in rehabilitation in California.
Richard A, McGee, the dean of American correstions, was the fivst one
who said a few years ago in a publication, in September 1974

I think we made a mistake, beciiuse nt the very height of things in the 70's—
all the rehabilitntion and all the fine programg—ywe were getting a killing every

T days—either inmites or of guards.

All he had was the rhetorie—the appendages—of reform,

If we're going to talk rehab—Im not averse to that word—doen't
force it on peop e. Don’t keep them in prison longer. ,

Why can’t voluntarism, choice, justice, and constifutional stand-
ards be part of anybody’s treatment and regimen. Just ask yourself
whether you respond better to someone who gives you & choice—even.
if it’s limited by geography of the prison—or somebody who tells
you to go to group therapy or this or that, v .

¥ we can reduce all this rhetorie and the fantastic claims, consisi-
ently and historically we get impaled on that rhetoric,

Somebody ﬁna}g says that we need cageworkers, but what have
we produced. Mainly nothing. o

If you haven’t already discovered Patuxent Institution in Mary-
Yand, where there is the highest level of clinieal staff to inmates, some
of the extraerdinary practices in there——

I refer-you back to George Bernard Shaw. Those without, medical
degrees are very frighteneg when you get rough with people.

Onee you get a medical degree, the fetters are off. [Laughter.]

Mr. Nacet. I think ¥ should remind you that Patuxent was the
product of Maryland legislature, that you seem to trust more than
you do the rehabilitation mode}, That it went through 14 court cases,
all of which upheld the constitutionality of it. And you seem to have
so-much faith in the court system. ’

Jt was only recently when & Federal court case enfered into the
picturethat there hasbeen a reversal.

I don’ have the supreme faith that you scem to have in the legal

“processes. For 150 years in this Nation the handsoff attitudes of the

American courts tolerated anything that happened in the American
prison, ineluding my own prison. And I have no more %reat eon-
?faid.ence in tka"aw than I do in other persons of good eoncern for human
emgs. e .

Mr. Foerrn, I just said I thought the legal way of doing things was
safer. I don’ have any supreme confidence in anything. .

You can attack it better; you can make claims on it better.

But when somebody says you're sick and I’ tell you when you get
better, it’s a very hard thing to punch your way out of. ,
- Most of the cons I know would much rather be bad than sick. Be~
cause they know how to change from being had, but being sick some-
body has to tell them and that could take a long time. '

Senator Borw. I would much rather go to a Federal or State prison
than a State mental institution and sit there for awhile.

Mz, Fogzr. Or prison as it pertains to people.

Senator Bmer. Gentlemen, ¥ appreciate your testimony.

I willy as T said, write you with some specific questions.

I have taken the liberty to let this wander and also inject myself
in it more than I should have. ' o

A\




Butb T’ be sending these questions out to you if Tmay. And T'll warn
you all that although you need not respond, we may be asking you to
come back again, ) o :

This is the beginning of o series of hearings,

I'm not looking for any quick-hit solution. I don’t know. the an-
swers. I know what my frustrations ave. And I know what some of
the frustrations being expressed to me are, .

It seems to me that it’s not inconsistent to continue to seek ways of
rehabilitating pecple and at the same time dealing, in a certain man-
ner, with peopie who we don't know how to rehabilitate at this point,
and deal with them in a just, fair, and humane way. )

If all that were done, society may not be any safer, but society would
feel more certain and secure. Part of the unsafeness—if I can use that
. worg~~comes {from the feeling of a lack of security. »

We have become 8 nation under seige in our mentality. Probably
there are considerably fewer crimes committed than we believe.

Tor example, I just got back from Eastern Europe. I'm on the For-
eign Relations Committee, ; :

~People agked me questions after the formal meetings were over
like : Are you familiar with New York City ¢ I’d say : Yes. They think
the two finest and greatest cities in the world every place I've ever
gone—and I've been almost around the world—are New York and
Paris. For different reasons, But they’re the two places that are the
most vibrant cities in the world. :

They say : Do you have a bodyguard in New York City? I say;: No.
I go up to New York City quite often. They say: You don’t walk in
New York City, do you? You don’t walk there at night ever, do you?

Or in my city—the city of Wilmington—thers are muggings. There
are murders, It does happen. But if you listen to the suburbanites who
speak, you would assume that you could not walk anywhere in that
city during the night. And I've walked it and erisscrossed it and gone
up and down it. Sure it enhances my chances of getting mugged, But
. it’s still a one in a million shot for it to happen to me. S
~ That seige attitude that people have—-

The fact that security systems have become a multibiliion-dolar
business in this country.

Mr. Fooger. We now have more private police than public police.

Senator Bmun. Exactly, It is really incredible. :

I think that if nothing. else, if we sought to deal with things in a
more certain way, we at least would impact upon that.

I'm sure we’re going to be here 5 or 10 years from now.

If either of my sons is ill advised to follow in my footsteps, he may
be sitting here 15, 20, or 80 years. from now; and I’m sure he’ll still
© be discussing and arguing and debating what is the best system. Hope-

fully, we'll be refining it more. ; -

But I can no longer dismiss, as T must admit T did in my college
and lawschool days, and even when I was practicing law, I can no
longer dismiss as being totally uninformed, ill advised, and prejudiced
or racist the concern of those folks out there who are scared.

Whether they should or shouldn’: be, I believe they genuinely are.

And when. people are frightened, it produces results that tend not
to be rational, :

¥ e
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One of the functions that I think we all have is to provide some
rational action out of—~I don’t know how any can deny—what is chaos.
If not chaos, then a fealing 6f extrenie concern, ,

M. Foozrr. I would just make a personal comament.

Two or three years ago I was before the full committee on S. 1.

I think this is probably one of the more informed discussions I've
heard in these chambers—the ond you just condiieted.

Senator Brorw. I'm flattered to hear you say that,

VWe're still on. 8. 1, by the way. We naw call it the son of 8. 1, which
T'm not: sure T like. ‘

1'd like to end this by telling you a little story.

Dr. Nagel, you said you were mugged by one of your former inmates.

I was » public defender and a private defense attorney also, My
first wife, who is now. deceased, was having our second child,

The child was delivered late in the evening at the Wilmington FHos-
pital, Memorial Division. The hospital is built on a hill, so that the
maternity entrance is a ground level entrance, and yet the main en-
trance of the hospital is also ground level, but there are three floors in
between. There’s o wall that runs all the avay up the side of that hill.
fSo at one end the wall is 2 inches, and at the other end it’s 80 or 30

eef.

I stayed late and broke the law—which I have not been unaccus-
tomed to do—beyond the time I was supposed to stay in my wife's
room. I hid under the bed when the nurse came in, and so they thought
I wasg gone. And I stayed an extra 2% to 8 hours.

So to get out without being noticed, I decided to sneak out the
back entrance. It was s cold, clear February night.

T snuck out the back—the doctor’s entrance—iwhich. takes you out
in the middle of this courtyard which is midway in this wall. So you
have to jump down 10 or 15 feet or walk up the wall. And my car
was parked on that incline. :

As I was trying to figure out whether to negotiate the wall, T heard
the tinkle of glass. And I looked up, and there were these three guys
breaking into ray car. I yelled: “Hey, Jack. You've got the wrong
automobile.”

1 started to run up the wall, hoping they’d run because had they
stood there, I wouldn’t have gone any farther. .

_As I got up, they just continued to go. They were obviously young
kids. They just continued to stay about a half a block in front of
me. They didn% think I was going to try to catch them, and they were
right. But they weren’t sure. o ) -

As T got upto my car to see—and they hadn’t gotten in yst, because
it turned out they had just broken the window—whe wasthere, I heard
1<;)ne_’guy say to another guy : “Hey, I think that’s my lawyer.” {Laugh-

er, :

The other guy yelled : “Tey, Joe boy, is tt at you ?”

And T said : “Who's that #° He said : “Oh, Christ.”

And that was the end of the discussion. He took off.

It turned out I knew who the kid was. A

1 was in court 2 days later defending him on another matter.

That proves my liberal credentials, doesn’t it¢ [Laughter.]

I defended him after he broke into my car. .
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Mz, Nagrr, Mine was yery similar in that T didn’t get really hurt.

I was walking down the street 4long the waterfront in Jersey City
on g foggy night, and I saw these two legsbehind a signpost. X

Asg I zo elose 1o the signpost, the two legs came out and the guy said:
“Mr, Nagel.”

[Laughter.]

Senator By, It was good to see you all here.

Thank you very much, gentlemen.

[ Wheréupon, nt 2:25 p.m., the hearing was recessed. ]
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