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INDIVIDUALIZED SENTENCING AND THE USE OF
SOCIAL INQUIRY (PRESENTENCE) REPORTS IN ENGLAND

My object all sublime

I shall achieve in time --

To let the punishment fit the crime,
The punishment fit the crime.

W.S. Gilbert in "The Mikado,

Sentencing policy in England has been traditionally formulated
upon the theories of retribution and utilitarianism with the aims of
seeking amends for the harm done by an offender and preventing him from
committing further offenses. These aims were considered to be adequately
served by a system of sentenciug, known as 'the tariff," i.e., fixing
a sentence proportionate to the offender's culpability.

Modern developments in sentencing have, however, been moving
away from the concept that all crimes have a definite measure of
punishment. The emphasis has shifted from the guilt of the offender,
and sentences are increasingly based on the needs of the offender as
a person. This is called "the individualization of sentences" and
requires the court to examine the background of the offender more
closely in order to assist it in passing sentence.

Underlying this trend is the belief that whatever sentence is
imposed, an offender will eventually return to soclety. Sentences
should accordingly be passed with the deterrence or reform of the
offender as the principal objective. Coupled with this development

is the "more modern view . . . that the object of the criminal law is




1/
the protection of the community."” This view is not inconsonant

with the individualization of sentences since such treatment does

not always mean that offenders get off more lightly. Some offenders
2/
in fact receive heavier sentences.” Nor does individualized

sentencing suggest that the nature of the offense is irrelevant,
but:

rather that it is one of the many considerations

that are to be used in arriving at a sound disposition.
Offence like many other forms of behaviour is to be
taken as an indication or symptom of the [offender's]
personal and social disorder. The principles of
individualized justice suggest that disposition is to
be guided by a full understanding of [the offender's]
personal and social character and by his individual
needs. This view is well captured by the slogan that
nowadays the treatment fits the individual whereas in
olden days the punishment fitted the crime.3/

Thus, the use of the individualized approach has not
resulted in the elimination of the older tariff system. It

4/

continues to be applied along with the newer measures,

1/ R. Jackson, The Machinery of Justice in England 385 (7th ed.
19777

_2_/ _I_(l-

3/ D. Matza, Delinquency and Drift 114 (1964), as quoted in P. Bean,
Rehabilitation and Deviance 91 (1976).

4/ D, Thomas, Principles of Sentencing 3 (1970).
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In the older, simpler system of sentencing where an
offender's culpability was the only criterion, the court's need
for information was confined to the facts of the offense and the
offender's record. Additionally, the defense was relied upon to
bring to the court's notice any mitigating circumstances. The
individualization of sentencing and the wide range of sentences
among which a court may now choos%/ has resulted in a great expansion
in the information required by a court to assist it in determining
a proper sentence. The purpose of this paper is to examine reports
on the social background of offenders that are prepared for the
court by the Probation Service in England,

These reports, now known as Social Inquiry Reports (S.I.R.),
evolved out of the earlier practice of obtaining reports on the
character, antecedents, age, health and mental condition of an
offender.él At first the background information in the reports was
used primarily where the court was considering putting the offender
on probation, but later the information was also found helpful

where the court was considering a form of sentence other than

probation.

5/ See Thomas, "Developments in Sentencing 1964-1973," [1974]
Criminal Law Review 685, 690.

6/ Probation and Offenders Act, 1907, 6 Edw. 7, c. 17, § 1.
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In 1933 an act concerning the treatment of young offenders
required probation officers to provide full information on the
7/
background of such offenders. Later, the Criminal Justice Act,

8/
1948,  provided that:

. . . it shall be the duty of probation officers . . .
to inquire, in accordance with any directiens of the
court, into the circumstances or home surroundings of
any person with a view to assisting the court in
determining the most suitable method of dealing with
his case . . . .

The 1948 Act did not, however, lay down clear guidelines as
to the arrangements for obtaining such reports and many difficulties
were initially encountered. The scale on which inquiries were made
on offenders varied from court to court. Some courts authorized
pre—trial inquiries while some expressly forbade them. The content
of the report was uncertain and a controversy was created as to
whether a probation officer should express an opinion or make a
particular recommendation.

In 1958 a committee was appointed to review the arrangements

for providing the courts with information on the background of

7/ Children and Young Persons Act, 1933, 23 Geo. 5, c. 12, § 35(2).

8/ The Criminal Justice Act, 1948, 11 & 12 Geo. 6, c. 58, Sched. 5,
para. 3(5).
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offenders, The committee examined the areas of difficulties and
made specific recommendations which were accepted by the Government.gl
The lack of uniformity in conducting pre-trial inquiries
was tied to the basic presumption in English law that the defendant
is considered to be innocent until guilt is established by due
process of law. Objections were raised against the making of
inquiries which became relevant only if an offender were found
guilty or pleaded guilty. In the view of the committee, however,
the necessity of avoiding a post-conviction adjournment was the
overriding consideration. It was therefore felt desirable that
the sentence should follow immediately upon conviction. In cases
of serious offenses, there is thought to be considerable public
interest in knowing as soon as possible the extent of the penalty.
The impact of a sentence is also considered to be greatly reduced
if it is made known at a later date than the finding of guilt.
Accordingly, the committee recommended that the information should

normally be ready on conviction. In acknowledgement of the validity

of the objections against pre—trial inquiries, it was also recommended

9/ Great Britain. Interdepartmental Committee on the Business of

the Criminal Courts (Streatfeild Committee). Report (Cmnd. 1289) (1961).
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that the accused should have the opportunity of objecting before
the inquiries are initiated.
As to the content of the reports the committee

recommended that:

« . in most cases it should include, among other
things, essential details of the offender's home
surroundings, and family background; his attitude
to his family and their response to him; his
school and work record and spare-time activities;
his attitude to his employment; his attitude to
the present offence; his attitude and response to
previous forms of treatment following any previous
convictions; detailed histories about relevant
physical and mental conditions; an assessment of
personality and character. 10/

The committee also felt that the probation officers may be
able to provide further information on other aspects of sentencing
and it recommended that the report should also include the opinion
of probation officers concerning the likely effect on the offender's
criminal career of probation or some other specified form of sentence.ll/
Although the Government accepted the recommendations of

the Streatfeild Committee, and legislation authorizing the Home

Secretary to make rules prescribing the preparation and consider-

10/ Id. para. 336.

11/ 1d. para. 335(c).
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12/
ation of reports has been enacted, no rules have yet been made.

The Secretary has preferred to rely on persuasion by administrative

13/
action in the form of recommendations to the courts by circulars.

Within the recommended categories of cases, the courts are required,
though not obliged, to obtain reports. As a consequence, a sentence
is not invalidated by the failure of a court to consider a report.

However, on appeal, the appellate court may obtain a report to

14/

determine whether a different sentence should be passed. Once a
report is obtained by a court, S 46(1) of the 1973 Act mandates that

a copy be given to the offender or his counsel, and a defendant is
. 15/
entitled to cross—examine the probation officer on the report.

12/ The current provision is the Powers of Criminal Courts Act, 1973,
c. 62, 845, (Hereinafter referred to as "the 1973 Act").

13/ This has been criticized as being ineffective in ensuring that
reports are obtained in all cases, but it is also thought that the
system appears to work quite well as it is. See Ashworth, 'Justifying
the First Prison Sentence," [1977] Criminal Law Review 661, 663 and
Jackson, supra note 1, at 398, A statutory obligation to consider a
report is imposed in the case of community service orders (The Criminal
Justice Act, 1972, c¢. 71, 515(2)).

14/ Morris v. Crown Office, [1970] 1 All E.R. at 1087, per Salmon
L.J. In R. v, Tillman, [1965] Cr. App. Rep. 340 (1965), the court
viewad with considerable concern the failure of the trial court to
consider a S.I.R, on a 21 years old defendant who had no previous
convictions and who had fallen in with a group involved in drug
trafficking.

15/ R. v. Kirkham, [1968] Criminal Law Review 210; 112 §,J. 151
(19687, '
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In 1962, the use of the term Social Inquiry Report was
recommended as.a substitute for "probation report" to denote that
the scope of the report was no longer limited to cases where

16/ |
probation was in prospect,

Based on the Streatfeild Report, the Home Secretary has
recommended that as a normal practice, where a tase involves an
offender 17 years or older, S.I.R. should be considered by the
courts before passing the following sentences:

(a) detention in a detention center;

(b) imprisonment (including a suspended sentence) of 2
years or less where the offender has not received a previous
sentence of imprisonment or borstal training; and

17/

(d) imprisonment of a woman.

It is mandatory for juvenile courts to hear S5.I.R., except
in trivial cases.lé/ A further use of S.I.R. arises under those
sections of the 1973 Act which impose certain restrictions on
sentences ‘of imprisonment on persons 17 years or older who have not

19/
previously served prison sentences. In such cases, the court is

16/ Great Britain, Departmental Committee on the Probation Service
(Morison Committee). Report, para. 30 (Cmnd. 1650) (1962),

17/ Home Office Circulars, 28/1971, 29/1971 and 30/1971,

18/ The Children and Young Persons Act, 1933, § 35(2). The Children
and Young Persons Act, 1969, c. 54, places the duty of providing background
information on the local authority. The probation service continues to be
responsible for reports in criminal cases for offenders aged 14 and over.

19/ Powers of Criminal Courts Act, 1973, c. 62, §8 19(1), 20(2).
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required to determine that no method, other than imprisonment, would

be appropriate in dealing with the offender. In doing this, the

court must take into account information relevant to the character

and the physical and mental condition of the offender. The Home

Seéretary has recommended that whenever practicable, this information
20/

must be obtained by way of S.I.R.

In implementation of the Streatfeild Report's recommendations
concerning the detailed content of S.I.R., the Home Secretary requires
the reports to include inquiries into:

(a) the character, personality and social and demestic

background of the accused;

(b) his record at any educational, training or

residential establishments where he has recently been or
while receiving after—-care;
(¢) his employment prospects, and, where appropriate,
his attitudes and habits as known to his most recent employer.ﬁi/

In the Streatfeild Report it was hoped that through research

studies it would eventually be possible to construct formulas by

analyzing known characteristics of offenders who had undergone

particular sentences. This, it was thought, would make it possible

20/ Home Office Circular, 233/1972, Explanatory Memo., para. 65.

21/ Home Office Circular, 59/1971, para. 1l.
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to discover to what extent the chances of an offender not being
reconvicted were dependant on the type of sentence imposed, and then
to determine whether one type of sentence was likely to have a
different effect from another%g/ Although, as envisaged, a number
of research studies on the impact of S.I.R. on the effectiveness
of sentences have been conducted, they do not appear to have
produced any dependable results, The field is thus left clear for
the claim, on the one hand, that studies towards evaluating sentences
show encouraging consistency and that if the courts were to use the
more “successful" remedies, such as fines, their effectiveness would
be enhanced, and on the other that research cannot give an answer to
all problems, the issue being one of which sentencing policy is to
be applied.

A commentator examining the effect of the use of S.I.R.
on sentencing decisions notes that although the studies do not provide
a "wholly discouraging picture," they are not having the full expected

23/
effect.  However, the relevance of the information included in the

gg/ Streatfeild Report, supra note 9, para. 278.

gg/ White, "The effect of Social Inquiry Reports on Sentencing
Decisions," 12 British Journal of Criminology 230 (1972).
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S.I.R. is borne out by studies which agree that the chances
of rehabilitation of adult male offenders are poorer:
(i) the more intermittent a man's employment record,
and the more unskilled his jobs;
(ii) the fewer ties he has with a wife or a relative;
(iii) the more he has moved about the country;
(iv) the more time he spends in leisure pursuits such
as drinking and gambling;
(v) the more members of his family and circle of friends
have convictions;
(vi) the higher the conviction rate in the area where
24/
he works or lives.
The results of research showing the rates of reconvictions
of offenders under particular forms of sentences are given in a
handbook issued for the courts by the Home Office.gz/ It puts forward
the claim that "this should make it possible to compare the effective-
ness, in preventing reconviction, of different types of treatment, and
to assess whether a particular type has better results with one class

26/
of offender rather than another.'

24/ N. Walker, Sentencing in a Ratiomal Society 100 (1971).

25/ Home Office. The Sentence of the Court. (1969).

26/ Id. at 64.
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Some writers doubt whether research can be used so precisely
as to achieve the desired end of effective sentencing. In one
view, results of research can at best aid the sentencing process
and the most encouraging prediction cannot reduce sentencing to
a readily applicable formula.zl/ It is contended that even where
sentences are given with a view of vindicating the law and deter-
ring would-be wrongdoers, (i.e. under the tariff system) it has been
difficult to determine the effectiveness of such sentences.gg/ Another
authority on sentencing, while conceding that the information in
S.I.R. "often makes it possible to predict with an accuracy a
good deal better than chance" whether an offender will or will
not be reconvicted, states that this is so regardless of the kind
of sentence given.gg/ Professor Cross, while of the view that the

information contained in the Home Office handbook is helpful towards

gauging the effectiveness of different sentences, bemoans the

27/ R. Jackson, supra note 1, at 399.
28/ 1a.

29/ N. Walker, supra note 24, at 101-102.
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fact that it presents the research in statistical form. This

is not meant as a criticism, for he doubts
whether the most intensive study of these statistics
would assist in the matter of sentencing, but the fact
that all sentencers are statistically incompetent means
that they will . . . only benefit from the results of
the latest research if those results are explained in
the simplest terms. 30/

Yet another author, in a scathing criticism of S§.I.R.,
questions whether they serve any useful purpose and hazards the view
that "[s]ocial background and offender's attitudes are of little value

31/
as predictors of further criminality.'”

While the debate continues on the merits or demerits of
S.I.R., a significant development has taken place with regard to
the opinion of probation officers on particular sentences. As
previously stated, the Streatfeild Committee had felt that the
probation officers were in a position to express a reliable opinion
of the likely effect of various sentences, including probation. It
regarded such opinions as an integral part of the probation officers'
functions. The committee based its view on the contact that probation

officers had with other offenders through post—conviction services.

The report acknowledged that the opinion was only one of the possible

30/ R. Cross, The English Sentencing System 85 (1975).

31/ P. Bean, supra note 3, at 102.
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factors before the court and that the court, after considering
the nature of the offense and the public interest, remained solely
responsible for the sentence ultimately passed.
What Streatfeild chose to term as 'opinion' eventually
developed into recommendations, and a study published in 1972
suggested that probation officers were recommending a wide range of
penal services and that these recommendations were accepted by the
32/
courts in a large number of cases.  The study examined sample
recommendations made by two probation offices, and the way they
were disposed of in the courts. Its most important finding was
that in the sampled areas the probation officers had adopted a
general function of advising courts in the business of sentencing.
The evidence from the samples seemed to indicate that:
probation officers have gone beyond . . . the Streatfeild
recommendations; not only do they give opinions, but they
make recommendations, some of which explicitly take into
account the interests of society. Some recommendations
suggest custodial treatment, which the Streatfield Committee
never expected, and increasingly probation officers do not
even mention an offender's suitability for probation.33/
In apparent acknowledgement of this role of probation

officers, the Home Office Secretary informed the courts in 1974

that he took the view, which the Lord Chief Justice of England

32/ P, Ford, Advising Sentencers (1972).

33/ 1d. at 31.
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shared, that experienced probation officers should be encouraged to
make specific recommendations to the courts about the type and length
of sentence.gi/ This move has been described as establishing '"the
social inquiry report as an integral part of the sentencing process
in court -~ and the probation officer [has become] officially and
closely identified with the sentencers."éé/

A separate point arising in connection with recommendations
by probation officers is whether they should be included in pre-trial
reports. As noted earlier, social inquiries are preferably carried
out prior to trial,gg/but at that stage it is not known how an offender
is going to plead. Obviously, since all S.I.R. are prepared on the
assumption that the offender is guilty, no recommendations as to the

type of sentence is generally made in reports prepared prior to trial.

This has led some to question the very need for pre-trial reports.

34/ Home Qffice Circular, 194/1974,

35/ Mathieson "Social Inquiry Reports ~- Time to Plot a New Course,"
141 Justice of the Peace 224 (1977). This, however, does not indicate
that the various proposals to take away sentencing from the courts and
assign it to separate sentencing panels is any nearer acceptance. §g§

generally: R, Jackson, supra note 1, at 389 et seq. and Thomas, supra note
5, at 691,

29/ Post-conviction reports are prepared in cases where the defendant
may have refused consent to pre-trial inquiries, there may have been
insufficient time in preparing a report and the case may not be within
the recommended categories.
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With regard to adopting a more systematized approach, it has been
suggested that the reports should only be made in cases where
there is a guilty plea.él/
Conclusion

The fact that S.I.R. are so extensively used in England =-
approximately 250,000 are prepared each yearég{ attests to their
significant role in the sentencing procedure., The reports are
proving valuable in disclosing circumstances which would not other-
wise be available and are enabling the courts to make better informed
decisions, However, the large numbers have put a strain on the
probation service, resulting in doubts regarding their quality and
reliability. With the requirement that probation officers should
make specific recommendations on suitable sentences, there is an
increasing need for better training in the preparation of the
reports. The time may also be ripe for an official review of the
developments since Streatfeild and an update of the procedure for
preparing and presenting the reports in light of those developments.

Such a reappraisal may additionally serve as an impetus for continuing

research on the impact of S.I.R. on the effectiveness of sentences.

37/ Mathieson, supra note 34, at 225,

38/ 1d.
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Attention should also be focused on increasing the courts awareness
of the value and limitations of $.1.R. The recent statement by

a Working Party on Judicial Studies and Information that judges be
instructed on how S.I.R. actually are prepared to equip theﬁg;o

evaluate and utilize the information to the best advantage, is a

needed step in that directionm,

39/ Home Office and Lord Chancellor's Office. Report of the Working
Party on Judicial Studies and Information. 41 (1978).
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