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.~ cally, both to review project
advise project staff about priorities and directions..

. AeKNoWLEmEMENIs "

Consumer- Fraud:

An Empmrzeal Perspeﬂtcve has been a three-
phase study that began in September 1976.

The project, sponsored

by the Law Enforcement Assistance Administration (LEAA), Com~
,munity Crime Prevention Division, represents a combined effort
of the American Institutes for Research (AIR), Washington, D.C.,

and the National Consumer saw Center (NCLC}

As with any prOJect-this‘size,
We are grateful to each of them..

tributions of many indiViduals.

aston, Massachusettsy

the products reflect'the con~~

A panel of experts which represents law enforcement agencles,

consumer organizations,

and private seéctor groups met periodi- .
plans and accompllshments and to

The follow-

ing individuals attended one or more meetings of the Adv1sory

. Panel.

' Mr. David Austern

"ABA Committee on Economic.

- Crime : '
Washington, D.C.

.Mr} Dean Determan
Vice President
Council of Better Business

Rureaus

Washington, D.C.

Ms. Barbara Gregg

Director : ‘
0ffice of Consumer Affairs'
‘Montgomery County '
Rockville, Maryland

Professoﬁ'Afthﬁr Leff
Yale Law School. _
New Haven, Connecticut

Mr. Edward Merlis,
Staff Counsel, Commerce,
Science and. Technology
p“mm;ktee

U. S. Senate

Washington, D.C.

111 .

Chairman -

Mr. Frank Nemic

General Manager

Fraud and: Prohiblted Mailings
Division - :

U. S. Postal Service

Washinbton,_D C..

Sgt. Fred Postel
Supervisor

Fraud Detail’

Miami Police Department
Mlaml, Florida ’

Mr. Salvatore Sanglorgl

Assistant Regional Director:
Federal Trade Commission .

~New York, N. Y.t

Ms. Patton Wheeler -
'Executive Director’

Committee of the Office of
Attorney General: NAAG

Raleigh, North Carolina
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'e_PrOJect Monitor. N B B o : |

A

During the course of this stndy, we: received frequent and

'thoughtful input and direction from Dr. Fred Heinzelman, Director,”

Community Crime Prevention Division, LEAA and Mr. Bernard Auchter, ‘ i ,f

Mr. Jonathan A. Sheldon, Project Coordinator, was responsihle

. for the daily technical directicn and management of NCLC's activ-

. ities. Overall supervision for technical and adminlstratlve matters

" was-held by NMr. Mark Budnitz, Executive Director of NCLC.. Mr. George '
J. Zweibel worked with the project staff in AIR's Washington Office

as an on-site advisor on matters that requlred legal expertise.” L
Other NCLC participants on short-term tasks were: LynnefB Adams, B o
Richard Alpert, Geraldine Azzata, Robert J. Hobbs, Mark Leymasters, ; i

B 'Kenneth Reeves, -and Wendy Schiller. : L ' S

The AIR Project Director was Dr. Jane G. Schubetrt, who super- v o
vised on- going technical and administrative activities on 2 daily . v

'ba51s. Dr. Robert E. Krug served as the Principal Investigator

¢ and was responsible for all technical aspects of the project. . He

- succeeded Dr. David J. Klaus, Principal Investigator during Phase I.
“The Network Approach and other creative concepts were contributed

‘/, by Dr. Andrew M. Rose. Several analytic procedures such as cluster -

analysms and the log-linear technique were. &pplied to the data
base. They were suggested by Dr. Paul N. Fingerman, who also de—

‘”sign d the appropriate computer programs and assisted in the
_interpretation of the data. Other staff members participated in

numerous tasks: Ms. Adele Gill conducted the literature search;

Ms. Teri'Knoték»COnstructed and maintained the data file; Ms.,Tania
Romashko conducted site visits; Mr. William Trencher contributed
to rhe development of the 1ntervention strategies.

This summary report, the sixth major product of this research,

was prepared by Dr. Robert E. Krug and Dr. Jane G. Schubert, with

the assistance of Dr. Andrew M. Rose. As with all other reports,

" the opinions expressed are those of the authors. They do not rep~-

resent the opinions or policies of LEAA or other contributors to

‘this prOJect._

Additional repottsfare:

Schubert, J. G;, Rose, A. M., Zweibel, G. J.,”&'Klans, D. J. -

- Consumer Fraud: An analysis of impact and opportunities for in-

tervention. Technical report: Phase I. Washington, D.C.:

American ‘Institutes for Research, December 1977.

Sheldon, J. A., & Zweibel, G. J. Consumer Fraud: An analysis.
of impact and opportunities for intervention. Survey of consumer

‘fraud law. Washington, D.C.: American Institutes for Research,
",September 1977. : ' ' '

v
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Smhubert J;-G.; Krug, R.  E.y & Ro¢e, A M. CanSumef'Fraud:

‘An anaZysvs of impact and opportunzttes for intervention. Tech-

nical report: - Phase 1I. Washington; D C.. _American Institutésr'

for Research June 1978 o
, Sheldon, Ja Consumer Framd -~ An analysis of impact and -
opportunitaes for znterventzon., ‘Consumer fraud intervention
‘strategies.,- Washlngton, D. C.. Amerlcan Instltutes for ReSearch,
Junef1978;' .
‘L Zwelbel ; ' Federal agency-by-agency analysis. November




.ﬂv/a~Two years ago, we set out te study consumer fraud."We actu-
.~dlly -g€udied a much ‘broader range of transactions. Many of" the
"' events on which this report ig based are cases of clear fraud.
"Many others imvolve merchant practices dhleh ‘are questi nable,
- but for which a verdict of fraud is debatable. “And a- few invelve;‘
a cousumer complaint for which there may be no 1egit;mafe claim S
against the merchant. This expansion in scope was not plannmed =~
- at the outset; it occurred naturally in the firct phase. of the S :
prOJect and was thereafter maintained as intentional policy

We began by asking agency* rﬂpresentatives'“o s lect exam-~
ples from“ their case .files which they believed to involve ‘consumer
fraud. ‘We assembled 383 such cases in our'”iret phase data col—'
lection. Our analy51s of these casec 1ndicated that

'b we were tapplng into a serious and pervasive phenomenon that was
aarmful to a very large number of people, and

e the domain included cases which could not satisfy all legal require- -
ments for proof of fraud.,

We decided to-be led’by our data, hence the claim of an empzrtca&
perspective. We m&ght have titled our. study Consumer. abuée,. :
which accurately describes our total sample of some 1, 147 cases;
but ‘that title would miss the point. An empirlcal perspectlve
“on fraud turns up many. instances of abusg’ which may not support
~.a court verdict of fraud. The domain de studied mlght be des~
‘eribed as that which v1olates

B the contract which the Lo auwayc implies, that
. every tramnsaction.is fhtr ann.honest," (Blackstone's
Commentaries) I

The overwhelming messege of our data is that flaudulent and
quasi -fraudulent ‘events lppear,at the outset to be normal, -evety—
day transaetions., The,e are-‘exceptions, but for the most part
there are no signals to the conéumer that he or she is about to
be taken. This agpearance of normalcy is a ‘serious obstacle to
the design of remedles.- Most transactions are fair and honest,
~and. correcting or preventing those which are not, must not plate
‘an unreaaoﬁable burden on the honest merchant. :

, uonsumer abuse is pervasive, produces a very large aggregate
‘1053, and ‘is intolerable for the individual virtims..‘Our assess-= .
“ment of possible intervention offexrs no panacea. Our hope is that
the assessment will be used and be useful to those engaged in the .
r.continuing efrort to reduce *he periis of the marketplaceam v

o

RPN T e e
- See Appeddix A and Arpendix B forra list of the agencies.







1 HISTORICAL PERSPECT’VE

110ve'all ObgeciwssoftheStudy SeanT

The gene*al plan for tﬁe Consumer Fraud prﬂdsvt was quite
: straightforward,vconsisting essantially af- ree : steps.. The
‘purpose of the first phase was to deseribe the nature, scope, R
2nd characteristics of consumer. £raud, and of the laws and reg- =
“ulations intended to ‘control it. The second phase was to. expand
on tHe first by collecting a larger and more focused #et of eon-
sumer fraud events and by examsning the effectivenessp fdexisting "
2 control meChanisms. The purpose of - the ‘second - /hase as to. determj'"
:f»vmine the reguiremsnts for new. ox mod*fied prevention and control
‘efforts. Thé product. of the third phase'wouldﬂhe a sét of re’om-

_ mended appnoaehes or. strateaies to prot ect cens mers £rom fraudw

o ,,'Vety early in. the effort,‘we recognized fhat our attention
~was being directed by the ‘aceumulating data to phenamena which

, ﬁeould not be encampassed by accepted legal definitions of fraud,”
F.7 We decided to follow the route indicated-% #“tHe data. Our stu&y
" therefore covers a domain wkith"iﬁcludes; but is not limited to,v
:”ecsnsumer fraud as - currently defined TR T e '

5y

g A summary of Phase 1 and Phasa II activities followsaw'The'

_efforts of AIR and NCLC. are treated separately; each organizatisn
- "worked concurrently on essentia;ly independenm tasks &uring the'”
‘-vfirst two phases.f’ . : ,

1-22 Pha‘seisms =

1-,“,71,2,,1 GoALS

"~ The tasks assigned to- chis phase were (1)~a collection of
case histories thdat represented examples of~ situations in which L
a’ consumer was allegedly defrauded by a merchant, (2) the develbp-
ment of_a desﬂ:iptive classz‘ication scheme .of consumer fraud A2
- offenses baged on those his&ﬁr;es,uand (3) the creation of a. data-
‘based definituon of consamer fraud

- 1 22 ACTWITIES AND A(‘CQMPL‘%“& ENTS

With the help of the Advisory Panel, we selected 11 agenc‘es”'*'
as sources. for the ca‘e liistories.* - The scurces representﬁ& law -
epfercement agencies, consumer groupe, and Tegulator gencies,.v : T
believed to represent the typ & of offices that hawdled most con- N

. sumer com@laints and therefore, would provide b¥oad coverage of - '
the kinﬁs of eyents whieh might ‘be c0231dered faaudulent.__Agency

/,"’" s L : : - i - i e .

oz /

A table ideseifying and thracﬁevizing eaeh avticipating agency appears
-as Appendix A. ' _ : , . :
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employees who handle consumer cadses supplied samples of events
where they believed consumer frzud had occurred. We collected
383 cases from the 11 sources. ©Each case history contained a
description of the conSumer complaint, an explanation of the
investigation conducted by the agency, and a report of the
outcome. - The cases were summarized into abstvacts of one or
two pages in length.. :

The following brief abstracts give some of the flavor of
the cases.

® A $22 chack accompanied my erder for six Bicentennial gold plated
dollars , . . acknowledgement of my order and notice of six-month
delay in shipment accompanied another offer for more coins . . .
eight months following original order, a court-appointed receiver
‘for the company informed me that the company's funds were exhausted
and solicited my order of silver plated coing {$33 plus a money-
back guarantee) as a first step toward ultimate receipt of my set
of gold plated dollars.

® The unusual plants for which I paid $26, were almost dead when -
they arrived . . . balance of order never received . . . my mail
order was prepaid . . . four years later the merchant has not ful-
filled the balance of my original order . . . the same.ad I responded
to still appears in national publications.

o I ordered a radio, stereo, and turntable at a tremendous discount
from an.incentive program offered through the local educators
association . . . mailed a personal check for $267.45 with my
‘oxder . . . seven months of delays and promises have resulted in
no merchandise . . . now there is no phone listing for this ''pro-
gram" organization. '

@ 1 have not received my home office storage unit which I ordered
by mail six months ago. . . phone calls of inquiry resulted in
empty promises of delivery when they caught up with large number
of orders received . . . paid special sale price of $395 (reduced
from $445) plus $25 shipping charge . . . confirmation received
acknowledging payment.

e I purchased an electric clock on sale ($30) because the store was
relocating . . . the clock had a one-year guarantee . . . when it
stopped runding after three days I contacted the new store and was’
asked to geturn the clock so it could be sent to the manufacturer .

- for repair . . . six months later I still had no clock . . . during
., my last conversation with the manager he refused to take action
~because the clock was purchased on sale . . . he was pot responsible
for any statements made by the clerk. T

o>'I‘responded to a telephone solicitation offering brand-nam¢ vacuum
cleaner bags for a special price prior to an increase . . . § paid
in full on delivery . . . when I later opened the package I diu-
covered the bags were of an inferior quality, and were not the |
‘brand name offered.
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Some of the events are fraudulent. Some violate existing
laws, but may not be classed as fraud. Somes may not even be
illegal. But in each case, a consumer suffered some "hurt'",
spent additional time and energy, and sometimes additional money
in the attempt to obtain satisfaction, and was often unsuccess-
ful. Abuse of the consumer in the markétplace is pervasive,
places unreasonable burden on the individual victims, and pro-
duces very large aggregate loss. Confronted with these findings,
we designed our second phase of data collection to . continue to
seek examples of fraud, but to acecept cases which were turned
up by the case selection process, even if they did not satisfy a

"narrow definition of fraud. We studied-abuse of the consumer.

1.2.3 PRODUCT '

The major product of this phase was a technical report that
detailed the objectives, data collection procedures and analyses,
a list of 24 descriptive dimensions, and a refined definition
of consumer fraud. The report included sample abstracts, descrip-
tions of each agency source, a bibliography containing 225 entries,
and a list of the Advisory -Panel members. It also included a
preliminary analysis of three classification schemes which would
be given a more thorough test in Phase II.

13 Phase NCLC

1.3.1 GOALS

The Phase I objective was to compile and organize relevant stat-
utes, regulations, and ordinances from federal and representative
state and local jurisdictions whiech attempt to establish certain
kinds of behavior as fraudulent. v

1.3.2 ACT!VITIES AND ACCOMPLISHN‘ENTS

Several surveys of existing laws which have a bearing on consumere“u

fraud were conducted. In addition to addressing civil and crim-

. inal laws at the three government levels, the surveys encompassed

administrative regulations and case law.

The federal survey entailed comprehensive research of all
federal laws and agencies charged with consumer fraud functions.
Preliminary research suggested that 40 federal agencies might
have someée involvement in consumexr fraud: The survey was focused
on 20 agencies whose statutory powers and regulations promulgated
under them, merited detailed research. Federal Trade Commission,
law warrantedvmore,thorgugh inspections; therefore, FTIC legis~
lation, rules, gulides, caselaw, enforcement statements and
various secondary materials were scrutinized. For each agency,
charts were developed wbich delineated prohibited practices :
under the agency's consumer fraud- functions and specified remedies
for violations. : v

SR




The state law survey consisted of three major components:
(1) an examination of laws prohibiting unfair or deceptive acts
or practices (UDAP statutes) in all states, including the District
of Columbia; (2) an analysis of all other forms of consumer fraud
laws in 12 states and the District of Columbia which collectively
‘represent typical state consumer fraud law;* and (3) a reriew of
the legislation and regulations adopted by approximately 30
licensing boards in a subsample of five states. The 13 jurisdic~
_tions provide an adequate cross~section along three variables:
geographic locations; form of UDAP statute; and amount of state
‘resources devoted to consumer protection. States were chosen
from th- Northeast, Midwest, South, and West. The states also
represent, 1in approximately correct proportions, the various forms
of UDAP statutes enacted throughout the country and include the
“ one state that has not enacted such legislation, 1In addition,
one of the few Uniform Consumer Credit Code states was also
selected. Various forms of private and state UDAP remedies and
poOwers are rePrESented in roughly proportional numbers,

The local consumer fraud law survey included two or three
towns or counties within each of the 12 target states. The
jurisdictions were chosen to provide representation from urban,
suburban, small town, and rural areas. Since almost all locali-
ties have very limited consumer fraud leglslatlon, a dispropor-
tionate number of localities with more extensive consumer fraud
laws was selected to allow adequate comparison of various approaches,
even if infrequently enacted.

1.3.3 PRODUCT

The document produced at the conclusion of this phase is unique
in its class., The five-part volume ceontains the following sec-
tioms: 1. Historical Development of Consumer Fraud Law, his=-
‘torical monographs, treatises, and other secondary materials;
2. State Law, an analysis of 67 consumer fraud practices states
have targeted for regulation and 33 strategies used to prevent .
these prohibited practicesi 3.  Local Enforcement, identifieS'
the various approaches that municipalities and counties take in
policing consumer transactions; 4. ~Federal Law describes both
the fraud practices of concern to. federal agencies and the i
strategies utilized to prevent them; it also contains an agency-
by-~agency analysis summarizing important consumer fraud laws
‘and remedies administered by 28 federal agencies; 5. ‘Foreign
Approdches, sets out innovative strategies that foreign juris-
;dlctions have utilized to combat fraud in the marketplace.

These states are: Alabama, Californla, Colorado, Georgia, Illinois
Massachusettb, New Jersey, New York, Ohio, Pennsylvania, Texas, Wisconsin.

‘4;,,




14 Phase II: AIR

1.4.1 GOALS .

The pr1n01pal aim was to develop quantltatlve pr011les for each
pattern of consumer offense. Measurement technlques that might '
be used to monitor comsumer abuse were sought as a secondary
objectlve

1.4.2 ACTIVITIES AND ACCOMPLISHMENTS

The emphasis shifred from a qualitatlve phase to a quantltatlveb
phase; we collected and processed 942 additional consumer comn-
plaints from ten new law enforcement and consumer agencies.*
The knowledge gained in Phase I provided a better understanding
of information requirements and therefore permitted greater

efficiency in data collection. Attention was directed to indi- S

vidual complaint data from files closed less than two years;
assembling fractional data from numerous sources permitted the
aggregation of data into useful composites. Project staff visited
the sites and rdandomly selected cases from the files; cases that .
did not contain a description of the transaction between the.
merchant and the consumer were passed over.

Case data were recorded on a Data Acquisition Form derived-
from the classification schemes developed in Phase I; each
scheme focused on the nature of the process of the tramsaction
between merchant and consumer. . The process-oriented approach

- permitted examination of how an abuse was perpetrated by iden~.

tifying (1) the actions and circumstances which characterlzed
an -offense, (2, the sequence of events that set it apart from

~other types of abuses, and (3) the conditions which allowed a.

particular type of offense to succeed. Each type of offense
would be analyzed as a profile of consumer abuse; the profiles
were then to be used Ln generatlng ideas for interventlon
strategies.

Although our original 1ntention was to develop one classi~
fication scheme using the Phase: 1 data base, we ‘actually developed:
three schemes, each employing a substantlally different apprcach ’
to analyzing the process of a consumer transaction. We deferred
the selection of one scheme until the rellabllity and utlllty of

“each system could be judged with the expanded data base. - Con-

sequently, the Data Acquisition Form reflected the dlstlngu1sh1ng
features of each classification scheme.

The -three classification schemes ar° brlefly descrlbed

on the follow1ng page.¥* S : g ey

A table identifying and character121ng these sources appears as Appendix B..

Detalled descrlptlons appear in the Phase T (AIR) report.
5




A fhemattc spproach categorizes the cases into 15 1nauctively

generated groups based on characteristic merchant actions. As

~ an example, one theme, Gilded Lily, contains 39 cases in which
claims are made which lead the consumer to believe the product
or service will result in more benefits than actually will be
received. Because many factors affect outcomes, these claims

~are difficult to disprove. The key features of this category
are that: '

¢ claims typically are implied rather than expllcit, and  the ads
~may be literally true'
¢ the productdor service is provided.and, generally, the cost is
net enormously excessive for what actually is received; and

° although the product or gervice often has some value, it probably
would not have béen purchased in the absence of misleadlng claims.

A transactional approach created prototypic’transactions
from the sequence of ‘events believed to characterize business
transactions between a merchant and a consumer. The three
major components of a trapsaction are:

® an inducement refers to the appeal or the attraction offered
by the merchant that-led to the consumer's interest;

7 nnvcbligation-_ refers to- the action by the consumer that demon-
strates 4 commitment;

@ an outcome: refers to the final event which, from the consumer’ s
viewpoint, identifies the ma jor grievance in the transaction.

Each of the major components contains- subcatego ies derived from
an iterative process of sorting elements of the cases into
similar clusters. For example, all cases were examined for an
inducement; similar inducements (such as business opportunity
or ‘a substantial savings) were grouped together until all cases
- had been assigned to ‘a cluster. The same cases were then re-
~examined for the consumer's obligation to the merchant (such as
‘prepayment prior to delivery or signed agreement with the mer-
chant); similar behaviors were assigned to a cluster until all
the cases were used. The data determined the number of plleS.
The: sorting procedure was then repeated to identify outcomes
“to the transaction. . Each case was thus descrlbed as-'an 1nduce-
ment- obligation—entcome combination.

A network approach is structured around the characterizatlon
‘of a congumer-merchant transaction in terms of a sequential net-
~work of questions and answers. Significant nodes (with respect
‘to both loci of potential ‘countermeasures and critical exchanges

~.in the tramnsaction) were identified from a review of the 383

-cases. These nodes were translated into blnary questions; a
logical sequence for addressing these questions was developed.
Each node ‘does not define a type- of consumer abuse, we assumed

6 -




that spec1f1c cases had patterns of answers, and that different
types of abuse ‘would manlfest themcelves as dlstinctive patterns.

The network approach is dillustrated below.

Y was tho produst © . 6. Did you cominit "
. b sarvien avaiiahle - yoursalf w pay 7. Did you receive g
: for pxamination [ o money at 3 fater ~No product or D=
R $2497't purchase” . date? soevice?
ves 0 b R
No e Yes
* tnk .
: v ¥ v . ¥
2. Was thers an . ; :
vERGrunity 1. Was the contiact & Was it defective
fuf somparison avaitanie . : or bther than SRR,
shappng or. examinguan prior. ¥ expacted? :
extarngl advice? fo purchase .
. N :
D Yes r l Yes { . R
i N : No No
' C Unk ‘ “nk. 1
: V¥ , vy 1o Y
3 Dud you hawe to 2. Was thare an op: . 9. Did you pa
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Figure 1. The Network Appraadhh

The 942 cases collected from the ten additlonal agencies
which participated in Phase IT fell short of our goal of 1,000
cases, so 252 cases were added from the Phase I data base. Our,
new data set contained- 1,194 cases, after editing and cleaning
the data, the ugable base consisted of 1,147 cases. Is this
“data set representatzve of ‘what occurs in the marketplace? ' The
clear answer is "no" for two reasons. gFirst, we. have no basis
‘at all for estimating the frequenmcy of abuse as a percentage

»




~ of all transactions. A victimization survey designed to provide
such ‘an estimate would require resources which far exceed those

available in this study. Consideration of resource requirements
leads us to recommend that surveys would be cost effective only
as before and after measures for pilot tests of planned inter-
ventions. ' = SRR DA

Second, we cannot use our data to itfer the frequency of
some type of abuse, such as auto repair fraud, as a percentage
of all abuses. ‘Cases within agency files were selected randoumly;
the agencies themselves were not selected randomly from a master
list of all agencies. We believe our set of agencies to repre-
sent a broad coverage for all forms of consumer abuse; but there
is no basis for statistical inference from our sample of cases
to the population of all cases.' We believe our sample to be
fully adequate for the purposes intended; we do not .claim more
than that. The data reflect two general types of 1nformat10n——
descriptive and process- ~oriented. Both were necessary for
developing comprehensive patterns of abuse. Our overall impres-

‘sions of the data are summarized below:

e elegant, 1ngen10us, -or complex schemes were noticeably absent from
" ‘the cases;. most events were unlmaglnatlve in planning and executlon,

® ,merchant excesses often led to the complaint being filed; many
' schemes would have "worked" better if tbe merchant had been less
greedy or careleSS°

o in outward appearances, most cases are indistinguishable from
normal, everyday transactions; there are few clues to warn the
consumer that he or she is about to be taken;

e the'illegality'of such behaviors as mislabeling,. failure to.dis—
close, or refusing a guaranteed refund did not deter merchants”
_from u51ng them' ~

° resolutlon (if it occu*red at all) usually required substantlal
investment of consumer .time and energy; some consumers were extra-
ordinarily patient in trying to get satisfaction from a merchant;
complaints to consumer agenc1es atre not made precipitouslysand

e ewhlle the typical transaction is small (53% of our cases 1nvplyed7“
less than $100), the aggregate is very large: our 1,147 transactions
1nvolved more than $7OO OOO. o :

The task of chooslng the classification scheme which held

the most promise for devising intervention strategies still.

remained. Each of the three systems was analyzed, using the
¢omplete data base. An exhaustive discussion of the analyses
is contained in the Phase II (AIR) report, briefly, the outcomes

were that:




'In the thematic approach, only 473 (41%) of the cases were.
uniquely defined by one of the 15 themes. Ninety-three cases
(84) received multiple assignments and the remaining 581 (51?)
were not accommodated by’ rhe system, As formulated »the,thematic
.approach did not prov1de an: adequate framework. - A ‘

-The primary analytlc procedure applled to the transactzonal
sequence was to cross-tabulate Inducement x Obligation x:Outcome
to identify patterns. Nine patterns out of a possible 54 accounted.
for 67 percent of the cases. In most of the cases,;. the“ex1stence
of warranty ‘(express or implied) emerged as the inducement for
purchase. This really suggests the absence of an external stim~
ulus and indicates that most of our cases began as normal ‘busi-

ness transactions that turn sour, resulting in a consumer grlevance.b'

Warranty was considered as an inducement largsely because of the
absence of other more specific inducements. There is a quall—
tative difference between purchase based on a "special opportunlty
to save money and one based on the existence of an . implied or
express warranty. We therefore directed our attention to the
remaining two transactional components--obligation-and outcome.

In the network analysis,:it was essential to know something
about the patterns of answers to-the ten questlons. A cluster
vanaly51s was performed that grouped "similar" cases by their
responses to these questlons. Statistically, this was a very.
successful cluster solution, in that very few patterns could
account for practlcally all of the cases.

The outcome of the analysis was that the transactional
sequence and the network approach seemed to convey similar infor-
mation; the general summaries were essentially identical. "Before
proceeding to Phase III tests of utility, a more formal, but,
simple analysis of 51m11ar1cy between the two approaches was
conducted. Based on that analysis, we generated 23 profiles of
_ consumer abuse (9 transactional sequences and 14 network clusters),

‘each set using approximately 90 percent of the 1, 147 cases. - Each
pattern is accompanied by both descriptive and process variables.
The $ignificance of the descriptive variables was tested bv a.
g likellhood ratio chi square. : . :

Examples of two proflles follow. Statements such as "more
than-~fewer than--more often", etc., refer to frequencies which
differ in a statlstlcally srgnlflcant manner, from the overall
frequenc1es. : o




_P’°f"'f°' : __A_(_)___ The,consu:ner paid for all or part of the merchandise

N g P or service at the time of the purchase. Upon receipt
No of Casee _3_1_1_____ examination of the goods revealed that they did not
: P’é}cénmf Total o4 ‘correspond to the or:.ginal offer or the consumer's

T expectatlons

Transactional Sequence

Inducement Obligation Outcome/Nature of Complaint - Merchant Response

“Bavings {15%)

Hard time (35%)

Time Pressure (8%)\. PAID FORALL/ Pnonucrlseawcss / T
Self Improvement — PART OF —~—p DID NOT MEET ———> Negligent {26%)
~{5%) - P /"~ MERCHANDISE .- EXPECTATIONS % Takes corrective
: ' {poor quality/different products action (25%)

Umqueness (4%) " ‘ " delivered [43%}; misrepresentations
' (37%:}; failure to give refund/honor
warranty (12%}) .

" Descriptive Data

- i e The fclioWing products cr services were more (+) represented than expected:
' - Automotive products (+)

_  Home Furnishings (+)
. More sellers appeared in the reported transactions,

® More initial contacts between the merchant and the consumer were made at a
‘business establishment of another involved party:

° The followmg complamts were over (+) or under (-——) repregented

Unavailability of products or service (~)

‘Merchant misrepresented henefit(s) of Drgduc's or service (+)
Consumers reported recelpt of poor quality products (+)
Consumers reported rece1v1ng a product dlfferent from the one

. purchased (+)

¢ There were more reported cases of oral representation as the pnmary medlum ’
used to perpetrate the fraud than expected.

& The records revealed that there were more casés in wh1ch the source of the
consumer complaint was unknown than expected. -

. There were more cases in which the consumer sought relief for the reported
_grievance by exchanging the merchandise than expacted.

- ® More consumers. reported that merchants argued about product claims’ when -
: confronted with the cemplamt than expected

'.C)




Profile
No. of Cases

Percent of Total

. The product or service was available prior to purchase, comparison
1 . shopping was not precluded, and the consumer did not have to

“accept the offer immediately. The consumer paid for all or most

116 . . -of the product or service at the time of purchase. A product or ser-
_ . vice was received that did match.the consumer’s expectations; how-
10 = ever, the consumer paid more than’ antlclpated The corxsumer d1d ‘
D not receive an 1mmed1ate refund. s

'Netw,ork SR
Analvysivs

&-@

Descrip{iv'e'Dé'té

o The complamt of overchargmg or chargmg hidden costs- was overrepresented

1. Was-the product
or service availabie

" for examination .-

prioe to purchase?

-2

-6: Did you cornmit
yourself to pay

Yes J '

; * Unk

2. was'there an
opportunity
- for compacison °
shoppingor .
exlemal advice?

A

Yes 1

t l‘dnk

3. G:.d‘vou have to B
~aecept the offer
“immediately?

Yes . |

LIy

-

4. Di'd you pay all}
- partof money for
* tha product or
‘service? :

T
Yes

No

|

15 Did the merchant

suggest an addi-
tional.or alternative
product/increased -
service? :

Yes

$ ¢

: monevatalater
date?

]
Yes'

1

1b. Was the contract
“availabiz for
_examination prior
Ct0 purchase?

Yes

o
é Un&

2b. Was, xhere an op-

parison shopping

portunity forcom.

or external advice? B

.,'Yes‘

¢ : Unk.r

13b. Dnd‘you’ have to
- sign the contract
immediataly?

¥ -

7. Did you receive

product or
service?

N
‘Yes,

i

B. Was it defective
o1 other than
expected?

1
No

i

9. Did you pay -
more than
expected?

YGS

.. ap immediate
rafund?

10. Did you reeélve :

—Y es—3nt

AR
.Yes:No

@The mcldence of no money being mvolved in the tr.msaetlon was overrepresented
“®The merchant response of argumg price clalms was overrepresented

”3\\'

11
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The Measurement of Conoumér Fraud © In our original proposal,

. 'we viewed the measurement probTem as "one of the most dtffzcult
+ issues to be resolved before consumer fraud can be attacked sys-
tematically". We have not resolved the measurement issue, but we

believe .that fraud can be atfacked systematlcally, nonetheless.

- "How can this beV

£

 15.,As:“1anned we gave most of our attention to "hard" data

iiconsisting of reporied junstances. of fraudulent events. We had

been concerned that these data’ mlght overrepresent offunseﬁ'
leading ‘to the largest losses, affecting more articulate victims,

»uand representixg the emphasis of the agencies supplying the- data.”
It must be true that our data sources, and all existing sources,
‘overrepresent the,better educated,and more artlealate“consumer.f

Pursuing a complaint when satisfaction is nst obtained from the
merchant, requires the consumer to (a) know ‘the avenues avail-

‘feable. (b) have the time and resources to file and follow -up, and

(c) believe that the expenditure of tlme and resources is worth-
while. Lower income and less educated ‘consumers are disadvantaged

»‘in all three areas——they may not know where #o file a complaint,
they may be-unable. ;o take the timé& “to. fllc,'aqd they will saften
‘believe that it won't do any good . in any pwent., We are not con-
~cerned about bias in our selection: ‘of sources; dur. ceverage was’
esufficiently broad to avoid the spec1al emphasis that one agency
might show. And our first concern--that we would get only the
‘dramatic; large loss events--was not substantiated by the data.
- As noted elsewhere, our data are characterized by the apparent

‘»1u“ma;cy of the transactlans described.

It is this: last fact which reduces our concern with more

":/precise measurement. We know that there is a very large and

relatively homogeneous set. of events which damage consumers.

Whether our data sources reveal 20 or 50 percent of this mass

seems reiatively unlmportant.

We were unable to estimatevthe magnitude of. the unreported

. events which occur, because agencies do not routinely collect

- descriptive data which would permit estimates to be generated. o
. We: seldom know anything about'the socio-economic status of thy -
. wvictim; the records are gemeral ly mute “concerning age, tyﬁe"ofv
";household income, and the like. e

We wete equally unsuccessful in discoverlng unobtru81ve,nf“

.;indicators of fraud. We made no lnvestment- ‘other than a-search
“of the literature, in. the. attempt to Ldentlfy such measures.  We

doubt. seriously that any major effort is justified.  Our one
recommendatlon regardlng measurement is 'to encourage the wide-
spread adoption of a standard complaint form, with accompanylng

“.manual of instructions for completlng the form. A very large
‘scale data base couid be created. at ﬁelatively low cost through
;such a device. v




143PRODUCT i SR : :
A techn1cal*¢eport details the data co lect*en procedureu and
'data analysis. A large portion of the doe ument is devoted: 20
‘the profiles generated by the. results. Exten31ve tabular/data

ard”included .which show the frequency dlstrlbutlons of 411 variég,xfgrw(

ﬁ]ables,-the ‘data collection instrument and companion gulde, com=""
prehen51ve deecrlptlons of the three classification’ schemes and
“ceess tabu;atlons of all 40 varlables by each of the 93 prcflles.

e 5 Pﬁése"’ll:, NCLC, -
15.1 GOALS | |

The prlmary task was to- assess the status and appl;cation of .~

existing consumer fraud legal-santtions by surVeylng luw enforee—
ment and- crlanaJ Justlce offlcxals. 7 S

1.5.2 AC'HVIT!ES AND ACCOMPL!SHMENTS »
’ ~The Sﬁ&VE] of EXlStlng intérvention strategies utllized both

“;prlmary and secondaxry sources. Primary Sources were 112henforce—

ment officials and consumer experts from four states* and the T
" District of Columbia; these interviewees represented federal
enforcement officers (26), state prosecutors, members of con-
sumer, protectlon boardai judges, ‘and legislators (35), logal
district attorneys -and consumer proteetion board members (25),
-and prdvate attnrneys, 1aw professors, and, urhers (26) The
secondary sources were drawn frcm,melevent llterature -, books,
Jaurnals, legal publlcatlons, and the llke.

_ Twenty-two illustrative and commonly used 1ntervention
strategies are disclosed in the findln?s* these 22 approaches

are organlzed into seven overall categories of enforcement. Thef“
results describe the state-of-the-art in enforcement mechanlsms
~and do mnot attempt to recommend any new strategies. Summaries

of the findings are ‘discussed .on the followlng pages, accord1ng

to the seven categorles.

Deterrence employs the teehnlque of putting sellers on notlce

"that fraudulent conduct will be penalized' the- threat of PLos~
ecution deters merchant misconduct. The effectlveness of this
approach may be measured by sellers' l-~#Zesponse to the threat. of

such prosecutlon though no such ‘data were uncovered.; A deter: Pnce;;

program ‘is cost-effective if a- few prosacutions prevent most,5
sellers from engaging in consumer fraud. Four. strategies are
suggested w1thin the general mechanlsm of &eterreace.

l{ Crlminal sentences.' hese are effective if the threat By
-0k prosecutlon ‘ﬂ‘narsh sentPncing is real . ‘enough to B
" the merchantaﬁ The impact is greater on mainee:eam '

bus1nes es than fly- by night sellers.; Griminal

L T ' ' 5
: Califoggie;'Geergia;-Massachusetts, and New Grk
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‘prOSetuc1ons are rarg events for numerous reasons,'when
" brought fto tourt, long prlson sentences seldom. reSult..

Injunctions, cease and. de31st oraers. This strategy
agttempts to deter the- merchant’ belng ptusecuted from
futare frauds. Prosecution is eased by using civil
procedures and more liberal standards of actionable
‘merchainit misconduct. Injunctive o¢der cannot be ob-
“tained easxly or quickly; when ottavned the documents
are quite -narrow in stope and do not result in merchant
compliance. :

3. 1nes, penaltles, and llcense revocations. Implementdtion
‘ _ 'of such strategies. requires simple standards and pro-
G . cedures to penalize seliers for initial violdtions,

: ‘ although "fines that hurt” are seldom used. License
revecatxons, although harsher, are rarely 1mposed.ui”

4. Private Attorneye—seneral Although theoret;cally an

o eptiom, most ctonsumers lack the incentive to serve as
" a private attormey gemeral. It is not practical to con- o
sider private aections, independent of,outeiqeasuppoﬁt%ﬁ“””“*‘w““

Compensating victims . provides an opportunity for the offending,
merchant to return the defrauded cbnsumer to the status quo, v
ZEEE%EESng'wresgﬁ-qaffﬁred,y sBu by “#twce no available strategy

" returns all defrauded consumers to the status quo,.this’approach
must be viewed as a,pertlal solution, compensating as-many vic-_
tims as possible. There are three important strategies utilizing
‘this approach.. i L EPEP RIS e T £y

5. Private damage actions. Injured consumers can ask the’

© court ‘to order the offending seller to pay. damapes. v

Since traditional actions are not practlcal to redre
< amygll frauds, states have’ developed a number of inno-

" vatigng. Special damage awards, artnruev fees, small
'vlalms courts, and. ciass actlonsvatteMpt to ‘make fraud
‘actions egsier and cheaper to bring.. While successful
to SbmeﬁeXtent, all of these Lnnoyatlons have signifid-. .
cant-weaknesses. A Sl R e

6. Restitution. Government pro°ecutars can request a court

- to order restitution to all consumers defrauded by a »
“seller. This strategy is similar to a private class =~
action, sharing its strengths snd weaknesses, but it
also hag advan_ ges_and dlsadvdntages of its owd..

7. Complalnt mealatlon. rhis is a voluntary process of

. government agencies. mediating disputes between sellers
and buyers. Many defrauded . conisumers do not complaln,,
'agenc1es refuse to mediate certain complalnts, ‘and : s
certain merchants refuse to participate. But for a e
large number of consumers, ‘complaint medlatlon results '
in "at 1east partlal ccmyeusataon.




Self enforcing remedles allow consumers to rec
_deter fraud with. little or no intervention from the
'mediator.J Three. . strategles emanéte from .this appre

8. Withhold payments. Consumers buying on ci
. to pay the remaining amount due on fraudul
 This partially compensates the comsumer an
ne affirmative action. Creditors utilize
"nlques to digcourage consumexs withholding
Consumers who do . default on their debts ar
in defending debt collection astions. But
‘manage to retain an attorney,, defrauded co
.in a powerful position raising fraud defen
~creditor's collection action. = '
9. Automatic remedies. Rejecting non-conform
- cancelling contracts, and retaining unsoli.
are available and effective in certain con'
often rely on government action to insure .
comply with them,

lO’J,Cbnsumer demonstrations. This is the most

: ’Z‘ing:remedy, using publicity to attack defr:
~chants. If the demonstration discourages 1
seller may negotiate. Legal and practlcal
prevent w1despread use. of thls remedy.

) Con trolllng seller behavior dlrectly. Instead

fsatlng past V1ctims or relying on 'a few prosecutions
fraud, the seller's conduct of his business is limit

ftain‘wéys.i This approach: entangles the government i
day to day business,-lncreasing costs. both to the re
“the regulator, but its prophylactlc nature may be su
other approaches.

11. ,Lice1sing. Thls strategy restricts entry i
v pations and controls licensed sellers’ beha-
R T v 7 existing licensing boards are often develop:t
moes 7 .-wo . competition, not fraud. Industry dominatior
R T lack of resources and. enforcement aubhority
-effectlveness. ) - S T e

12. leit sales approaches and advertising pract
specific regnla51ons are rarely effective ag

. by-nightisellers but, if° drafted carefully,
‘mainstream sellers. The moteé restrictive th

the more effective-and costly to legitimate
'Numerous g@bsétacles to effective advertising
makes itVa,questionabie'interventian strateg

G 13. Controlling contract " 1anguage., Contract ter
. e o aid and abet fraud 'schemes. ‘Substantive reg
standard form contracts has clear advantages

strongly opposed by business interests.-

* . "
®
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Improving consumer decision-making results in better con-
sumer purchases, with fewer resulting in fraud. This approach
has the advantage of interfering with seller decisions and prac-
tices only to the extent mecessary to improve consumer purchase
choices. The approach can be seen as just insuring that the free
market operates properly.

14. Pre-sale disclosures. This strategy requires sellers
to inform consumers of specific information before the
purchase is finalized. Disclosures are designed to
make consumer choices more effective, allowing buyers
to avoid being defrauded. But merchants may not make
ordered disclosures; if they do, it may be in a manner
or in language that insures consumers will not read or
understand them,

15. Cooling off, trial periods, and affirmation. This re~
structures the purchase decision to give consumers
longer to ponder the sales transaction, and cancel with
no financial obligation.  These techniques assist some
consumers, but others do not know how to use them or
are frustrated by merchant devices nullifying the
remedy's benefits. )

16. Consumer education. These efforts provide information
to help consumers avoid or ryemedy fraud. Government or
private consumer agencies use a variety of techniques
to try to meaningfully reach the public, The effective-
ness of these efforts has not been adequately measured.

Minimizing fraud losses by restricting the amount of money
at stake in the transaction is another approach. Even if the
consumer ‘is defrauded, the loss is small, Since the consumer
injury is minimal, seller's profit and his consequent incentive
to defraud is decreased. The survey reveals two strategies,

17.  Price limitations. Refund standards and contract limi-
tations can l:mit the cost of future service contracts
for consumers who cancel early. This type of price
regulation minimally impedes sellers while offering
consumers protection against fraudulent sales.

18. Escrow. Such accounts do not limit a transaction's
price but restrict the seller's receipt of payment un-
til the consumer determines absence of fraud. -A third
party only makes payment to the merchant if the escrow
agreement is satisfied; otherwise, the money is returned
to the consumer. Effective use of escrow requires a
clearcut method of determining which party should re-
ceive payment. It also restricts merchant's cash flow
and increases administrative costs.

Third parties, such as creditors or Insurance companies
police merchants and/or bear fraud losses. Sometimes third

16




ST T

parties can perform these tasks better than consumers or even
government enforcement agencies. However, third parties are
also expert at avoiding this responsibility and turning it back
over to consumers. We identified four candidates for positive
action. .

19. Limiting defense cut-offs. This strategy allows con~-
sumers to raise fraud defenses against third party credi-
tors in debt collection actions. These crediters,

~facing losses due to the merchant's fraud, are encour-

aged to screen out potentially fraudulent sellers from
credit arrangements or establish recourse arrangements
that pass the fraud loss back to the seller.

20.. Bankruptey., This occurs. when the defrauding seller has
insufficient assets to pay off creditors and consumers.
Present procedures result in consumers receiving nothing.
Proposed reforms would shift some of ‘these bankruptcy
losses to creditors who are in a better position to
evaluate sellers' solvency than consumers.

. 2’

21. Hold corporate officials liable. This strategy. calls
for shifting the burden of policing a corporation's
fraud to shareholders, directors, and officers of the
.corporation. “But, in practice, this rarely happens.
Both practical and legal factors immunize corporate
officials. Even when they are found personally liable,
liability insurance can further protect these officials.

22. Bonding and insurance. This shifts consumers' fraud
losses to surety companies. These surety companies
have a profit incentive to screen out and refuse bonds
to potential fraud offenders, limiting their ability to
continue in business. Unfortunately, the same profit
‘iticentive encourages bonding companies not to pay out
on consumer claims. Other types of insurance schemes
-such as government run insurance pools and private,
insured-funded insurance plans, have advantages over
bonding in this regard, but have other drawbacks.

1.5.3 PRODUCT

A report on consumer fraud intervention strategles presents a
detailed analysis of each of the 22 remedies.

This concludes the historical perspective and sets the stage
for a blending of AIR and NCLC's findings during Phase I and
Phase II. Our work had resulted in two major outcomes--effective-
ness of intervention strategies currently practiced by many law
enforcement agencies and consumer affairs offices throughout the
United States, and 23 profiles of consumer abuse. Our next and
final task was to use these products to pinpoint areas of signi-
ficant need for intervention strategies and to assess the probable
value of alternative remedies, :

17
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2. OPPORTUNITIES FOR INTERVENTION

The objective of Phase III, and the ultimate objective of
the entire project, was to develop strategies which would be
effective in combatting abuses of the types revealed in our data.
The basic materials for this development consisted of

e the systematic descriptions of patterns of consumer abuse, and

¢ an analysis of current potential effectiveness of exiéting inter-
. ventions,

both of which were products of the projects's second phase. ' The
essential task was to conjoin these materials and to evaluate
the adequacy of each intervention as a response to the patterns
of abuse. There is no precise technolcgy which supports tasks
of this kind; reliance must be placed on a logical analysis of
the apparent match or mismatch between a "problem" and a "solu~-
tion." In order to make our reasoning open to public examination,
AIR developed rationales which link ea¢h proposed intervention
strategy to the problem area it is intended to remedy. In this
report, these rationales appear in abbreviated form, but in suf-
ficient detail to present the skeleton of each argument.  Some
will disagree with our reasoning; in dealing with complex issues,
difference of opinion is both desirable and inevitable, Debate
should be encouraged; our principal goal is to present our logi-
cal analysis with sufficient clarity to permit informed debate
on the central issues of concern.

-

Before presenting the interventions which we believe to be
worthy of consideration, two principles which influenred our se~-
lection should be made explicit. Both derive from the data on
consumer abuse, but neither are ordaimed by those data. First,
for this domain which is characterized by a very Zarge number of
small losses, we believe the court system to be of limited
utility. It is an already overburdened system with elaborate
rules or procedures which discourage its use by the individual .
consumer. We consider class actions and small claims pro-
ceedings among our inteéerventions, but we have emphasized
approaches which avoid the courts.

Second, we view the government role as that of court of
last resort. - Government should stimulate, persuade, influence
and twist arms if necessary, to see that mechanisms for consumer

protection are present and operating effectively. BuL the govern—-

ment should be the operator only as a last resort. Our recommen-
dations for government action are governed by the least drastlc

19




alternative principle. We assign to government only those func~-
tions which cannot be managed effectively by the individuals and
institutions of the private sector. : :

o We .also wish to give some mention to 1ntervention strategiles
- which we rejected, indicating the bases for.rejection,.

First, we pay ‘almost no attention to eriminal sentences,
fines, and penalties. Advocates of criminal sanctions believe
that sentencing offenders may have a powerful deterrent effect
“-on other merchants. They may. well be correct. The absence of
widely accepted and- demonstrably adequate measures of deterrence
- for any area of criminal offense makes the point difficult to
prove or refute. But our neglect of criminal sanctions does not
stem from the conflicting views of its effects. We reject it be-
cause we do not believy that it can be applied seriously in the
broad .domain with which we are concerned. Hard core fraud sche-
mers will be sent to prison whenever the evidence is sufficient
to warrant a verdict of guilt. "Respectable" merchants generally
will find the court merciful. - The fines levied will seldom be
punishing. The sequence is: few will be apprehended by any law
~enforcement agency, few of those apprehended will be prosecuted,
few of these will be found guilty, and for the infinitesimal few
~who are so»judged,,suspended_sentences, probation, and token
fines are the norm. We see no signs that these realities are
changing.* e

We make no mention of economie cerime units as a force against
consumer abuse. We strongly endorse the Federal, state, and lo-
cal support of such units and are very encouraged with their
achievements and potential. They have had impact on- auto-repair
fraud in at least one city, and that model is clearly replicable.**
But we believe that they will have very little impact on many of
the types of consumer abuse which were frequent in our data. The .
sad truth is that such events are just not exciting enough to
hold the attention of economie erime units. The events are pe~-
~destrian, the losses are numerous but small, and there are no in-
‘teresting or challenging themes to unravel. Compared to computer-
based fund transfers, large-scale embezzlement, political corrup~-

- tion, or even employee theft, consumer abuse is small potatoes.
Economic crime units will concentrate on the big action.

i This will strike some as an overstatement, and perhaps it is. Certainly
there will be some highly publicized exceptions, where. the full resources.
of the law encorcement community are ‘brought to bear on a flagrant abuser.
But the available resources are insufficient to provide across-the—board
protection for all victims.

In Philadelphia, AUTOTAP (an 1ndustry svonsored panel) provides an 1nspec-
tion service for consumers with automobile repair complaints. The service
‘is explained more fully in the Phase II Report (NCLC), p. 57. -
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Consumer demonstrations and picketing are ignored. We have.
nothing sensible to say on these devices, They are extremaly
difficult to mount and maintain, and the results have seldom
been satisfactory to the campaigners. ~Demonstrations may be use-
ful as an education device, to call attention to some abuse or
abuser. But we are unable to design a strategy based on demon~- :
strations which we believe would be both implementable and effec-—
tive. ' : '

We alsc say nothing about bankruptey actions by the consumer
as a mechanism to thwart collection of payments. following a fraud-
ulent transaction.  This device 1is inexpensive, relatively 'simple,
and extremely effective for the "low-income consumer who has no
assets worth protecting. But it is a basically.negative approach
which removes a symptom without touching the underlying problem.
We favor instead, a strategy of credltor liability which attacks
the problem dlrectly

We do not treat consumer education as an independent strat-
“egy, though we believe it to be the most powerful mechanism avail-"’
able in the long term. We view consumer education as an essential
component of every strategy, not as an approach which can stand

on its own. We would advocate thirty-second spots on television,
tied to a particular type of tramnsaction, or intervention, or con~-
sumer right. We would advocate educational materials, such as
checklists, pamphlets, jobs aids, being available at the scene

of a transaction. We advocate the widespread explanation--in
simple English--ot the real costs and benefits of altermnative

cans of peaches. Each of these educational efforts would support
a specific strategy designed to control some specific pattern of
fraud or abuse. - Qur data do not provide the ingredients for a
generalized consumer educaticn curriculum.

- In the following section, we will present analyses of six-
teen approaches, organized into six areas. The six are:

Payment Planning. The purpose is to restructure payment
procedures to allow the consumer leverage when the trans-
~action turns sour. The four strategies suggested are
new applications of existing mechanismsi each is focused
on a transaction-in-progress.

Post~Sale Alternatives, There are many occasions when

a consumer legitimately reverses a decision to purchase

a product or service and wants to back out, but the mer-
chant refuses. Four options are offered for improving

the situation by giving consumers the opportunity to-
exercise automatic cancellation rights: rejection of
goads or revocations of acceptéﬁce; cooling-off periods
following written agreement to a transaction; warranty
rights that permit remedies following expiration of the
cooling-off period or inapplicability of rejection; and _
refund standards useful for many future service contracts, .
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Complaint Mediation. The need that gener&ted this recom-
mendation is the lack of success experlenced by consumers
'in -attempting to seek redress for a grievance. Three types
of change ‘are. considered' making the mediator more avail-
‘able; increasing the probability that merchancs become
involved in the mediation' and 1mprov=ng the quality of the
actual mediation.

Private Remedies. Consumers have options for initiating
proceedings against fraudulent merchants without involving
a third party. Consumers often are unaware of these op-
tions. Furthermore, there are serious obstacles to their
use at the present; they more often serve the merchant
than the consumer. . Modifications are recommended to re-
dress this imbalance in small claims courts. Class action
'proceedlngs are also con31dered

Coverage for ConsumervLoss. Providing‘coverage for loss

is the most general of the six areas; it is potentially
applicable to any pattern of fraud. Strategies considered
include bonding, insurance, creditor liability, and consumer
priority in bankruptcy proceadings. :

“

Document Simplification.’ This intervention is designed to
produce a balance of knowledge between the merchant and
the consumer in all transactions where print media are in-
volved. The focus is on the pre-transaction period.

Each?approach_will be evaluated against a standard set of
criteria. - In terms of these criteria, an ideal strategy is one
which: '

. Requires minimal investments by both merchant and consumer.
Some existing mechanisms place an unreasonable burden on the
-consumer; hiring an attorney to recover a small dollar loss is
one example But legislative and regulatory remedies may place
equally unreasonable burdens on non-offending merchants. Escrow,
-for example; is an effective and powerful protective device for
‘consumers. ‘But its broad application in the marketplace would
create untenable cash flow problems for many merchants.

Is easy to implement. An approach which requires legisla- -
tion will find the road to implementation a long, poorly marked,
and uncertain one, with many detours along its course. Producing
an administrative guideline to implement an existing legislative
mandate is: easier._ A consumer education effort faces still fewer
obstacles to. 1mp1ementation.

Has low administrative and enforcement costs. An approach
‘might require’ the creation of a new bureaucratic entity at state
and/or federal level. Another might add a function to an existing
anit. A third might substitute a new function. for an ex1st1ng
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one, and thereby add little or mo- admlnistrative expense. An

approach might place an administrative burden on the private sec-i

tor rather than on government. ‘The criterion is the magnitude,
not thevlocation»of the costs.. Tl : T

. Has low susceptebelzty to abuse by consumers. For some'pro—-
_grams, detection of abuse is relatively simple; for others it 'is

very difficult. Some. implementing guidelines almost "invite" at-

‘tempts to abusée; others discourage such attem:ts by making their;"ﬁ

detection devices hlghly visible.‘

Does not adversely affect othep znterventzons. Increased
consumer protection which is offered as a "free good" will de-
crease consumer vigilance in the marketplace. Concurrent at-
‘tempts to educate consumers will thereby be weakened. One-by-
one approaches to our society ] problems too often ignore these
unlntended effects.

Provides adeQuate'scOpe. ‘There are two issues here., The
‘:firsticoncerns the. adequacy of coverage for the population at
- risk. Some approaches "miss" the population most in: peed; the
~consumer education efforts of PBS have been criticized for this '

"deficiency., Approaches also vary in their coverage: of the mar--

" ket. Some ‘are narrow in focus, applying to omne segment such

as ‘auto repair; some cover all transactions which involve a spec—¢?¢

ified mechanism, as door-to-door sales; others are still more
general, ‘applying to almost. any transaction.  We will refer to‘}
these two issues as Scope. General and Scope' Specific.

Has szgnzfzcant pay- off zn reductng consumer loss. This is;

tion. It transcends all ther criteria. Truly significanf pay-,

off might Justify a program of relatively narrow scope, T o -
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