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PROVIDING IMPLEMENTAT—ION OF TREATIES FOR

TRANSFER OF OFFENDERS TO OR FROM FOREIGN .
COUNTRIES : ’

o

PR o - i ‘ : @
Ocrezser 19, 1977.—Committed to the Committee of the Whole House on the
‘State of the Union and ordered to be printed

i

Mr. Erreerg, from the Committee oﬁ the Jﬂdicia,ry,_'
submitted the following

7 REPORT

[To accompany S, 1682]

The Committee on the Judiciary; to whom was referred the bill
(8. 1682) to provide for the implementation of treaties for the trans-
fer of offenders to or from foreign countries, having considered the
same, report favorably thereon without amendment and recommend
the bill do pass. ‘ S :

"Purrose or Biun

The purpose of the act is to provide the implementation proc,édures o
for offénder transfer treaties with Mexico and Canada- as well.as.for
similar future treaties. ' Ay '

BacreroUND

In the beginning. of 1975, a series of complaints wera forwarded to
*the State Departmenéabout the treatment of Americans jailed in Mexi-
can and other prisons. These complaints, issued by the families of
these prisoners, stated that Americans were being arrested, interro-
gated, and imprisoned for relatively minor offenses, especially drug
offenses. While incarcerated, they were being-mistreated, Many parents
complained that they believed that the conditions in these prisons de-.
pended on how much money the prisoner was willing to give jail offi-
cials. As a result of these complaints, the Department of State sought
o improve the conditions for these Americans in foreign jails. :
. Of particular concern were conditions of Americans, particularly .
= younger Americans, in Mexican jails, serving relatively long terms.
o for some drug offenses. s :
" - State- Department-action was believed to be inadeguate~—due in part-
Q ‘to- the- fact that-in' many "instances where: Americans:-wére- arrested;-

R 1
§7‘6‘§76, 0:




2

particularly in Mexico, great delay ensued before our consular offices -

were notified. ‘ :

In response to these complaints, hearings were held before the Sub-
committee on International Political and Military Affairs of the Com-
mittee on International Relations of the House of Representatives on
April 29, 30; June 29; October 22, 1975, and January 27, 1976, At
those hearings, various representatives of the Departments of State
and Justice and Members of Congress gave testimony which, for the
most part, substantiated the complaints which had been theretofore
made, especially as to the situation in Mexico. ;

Testimony was taken from the Honorable Peter B. Bensinger, the
Chief Administrator for the Drug Enforcement Administration of the
Department of Justice. Mr. Bensiriger described the drug problem

- in Mexico and the U.S. program to aid in the curtailment of drug

traffic coming from Mexico. Representatives of the State Department
described the conditjons prevailing in the prisons in Mexico and out-
lined the Mexican criminal justice system and its procedures. ‘

I llowing comprehensive hearings by the House Committee on In-
ternational Relations, a variety of options were considered to respond
to the aforementioned problems. It was determined that a treaty be-

tween the United States and Mexico and later with other nations

would be an effective way to deal with some of the problems.
Such a treaty was prepared and forwarded to Congress in Novem-
ber of 1976. The treaty provided that any Mexican prisoner in the ULS.
jail could, with his consent, be sent to Mexico to serve his prison time
in Mexican jails; and any American in a Mexican jail could be sent
- to American jails to serve his time there. This treaty was considered
‘to be a precedent for other treaties with other countries so as to allow
Americans in foreign jails to serve their time in American prisons.
Thus, for example, although there have not been any complaints about
the treatment of Americans in Canadian jails, a treaty with Canada
for the transfer of prisoners has also been signed. Treaties with other
-countries are expected to be prepared and signed in the future. ,
Copies of the ratified treaties with Mexico and Canada follow:

R
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v TREATY WITH CANADA ON THE EXECUTION
' ~ OF PENAL SENTENCES

M ESSAGE
| THE PRESIDENT OF THE UNITED STATES |
Thm MTI BETWEEN‘THE UNITED éTA.TES or AB&ERIGA

AND CANADA ON 'THR BXECUTION OF PENAL SENTENCES
WHICH WAS SIGNED AT WASHINGYON ON MAROCH 2, 1077

=

Arnm 18, 1977.4—(1‘reaty was read the first time and, together with ~
thé accompanying papers, referred. to the Committee on- Foreign
Relations and ;ordered; ‘to be printed ‘for the use of the Serate
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LETTER OF TRANS?I&QQMS!TICNﬁ

o Tre Werre House, April 18;1977.
To. the Senate of the United States: ;

‘With a view to receiving the advice and-consent of the Senate to
ratification, I transmit herewith the Treaty between the United States
of America and Canada on the Execution of Penal Sentences which
was signed at Washington on March 2,1977.

I transmit also, for the information of the Senate, the report of the

Department of State with réspect to the Treaty. :

- The Treaty would permit citizens of either nation who had been.
convicted in the courts of the other country to serve their sentences in
their home country ; in each case the consent of the offender as wellas- .
the approval of the authorities of the two Governments would-be
required. v ,

This Treaty is significant because it represents an attempt to resolve
a situation which has inflicted substantial hardships on a number of
citizens of each country and has caused concern to both Governments. -
I recommend that the Senate give favorable consideration to this
Treaby together with the similar treaty with the United Mexican
States which I have already transmitted.

: : Jnmy CARTER.
(an

(5)
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LETTER OF SUBMITTAL

DE}?ARMNT or StatTE,
Washington, D.0., April 8, 1977.
THe PRESIDENT, :

The White House. . ,

Trp PresmenT: I have the honor to submit a Treaty between the
United States of America and Canada on the Execution of Penal
Sentences which was signed at Washington on March 9, 1977. I
recommend that the Treaty be submitted to the Senate for its advice
and consent to ratification, * . . , o

The Treaty is essentially similar‘to-that with the United Mexican

States which was signed on November 25, 1976 and has already been -

submitted by you to the Senate. It would permit citizens of either

- nation who had been convicted in the courts of the other country to
- serve their sentences in their home country; in each case the consent
of the offender as well as the approval of the authorities of the two

Governments would be required. = - -

The Treaty is intended both to relieve the special hardships which
fall upon prisoners incarcerated far from home and: to make their

rehabilitation more feasible and also to relieve diplomatic and law -, -
enforcement relations between the two countries of the strains that -

arise from the imprisonment of substantial number of each country’s
nationals in the institutions of the other. It constitutes part of an
ongoing effort to improve relations between the two countries. It is

also part of various efforts to establish closer international coopera-

tion in law enforcement activities. The Treaty is ‘without a direct
“analogy in United States practice, except for the Status of Forces
Agreement with the Republic of Korea (17 UST 1677; TIAS 6127),

but there are multilateral arrangements of thiskind among the Nordic . -

countries and in the Council of Eurcpe,

The basic terms of the Treaty are as follows, Each transfer would

be contingent upon the consent both-of the state which sentenced the
prisoner (the Transferring State) and of the state which was to re-
ceive and confine him (the Receiving State). The decision to transfer
would be made on the basis of ths whole record of the prisoner and

the authorities’ estimate as to the likelihood that the transfer would -
be beneficial (Article TIT). In each case, the express consent of the . -
prisoner ¢oncerned would have to be obtained, there can be no invelun-

* tary transfer under this Treaty. Certain categories of prisoners-are

excluded from the terms of the Treaty: (1) military offenders; (2)

. those having less than six months fo serve when processing of their

' transfer begins; and (8) offenders against the immigration. laws -

(Article IT). The program is basically one between the two federal

Governments, Prisoners who are transferred become the responsibility

V)
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of the federal Government in the Receiving State. However, a state
or province in either country which wishes to allow some of the
prisoners which it holds to be transferred may exercise that option
if it chooses. - S , _
‘When a prisoner has been transferred, the following procedures
govern, his treatment:thereafter. The original sentence would carry
over to his new confinement, preserving deductions for good behaviour

in prison, labor done by him and pretrial confinement. The Trans-

ferring State retains the power to grant pardon or amnesty. With
these .exceptions, the execution of the sentence is to be carried. out
according to the rules and practices prevailing in the state to which
he is transferred (Article IV(1)). In particular, the rules of the

Receiving State as to parole will determine the date at which the
prisoner 1s released from confinement. Each nation is to report to the.

other on the manner in which it is. administering ‘the confinement of
transferred prisoners.

The Treaty provides i  Article II(3) that no prisoﬁer will be trans-'

ferred until the time for leave to appeal hag expired and thatno pro-

ceedings by way of appeal or collateral attack be pending. It further
provides that any collateral attsck on the sentence must proceed
through the courts of the country which imposed the sentence (Article -

“The Treaty Wiﬂreqnire-implemehting legislation to give it effect

within the United, States. Such legislation will be submitted to Con-

gress in the near future.
‘Respectfully submitted.

- Ovrus VANcE.

—

-~



TreaTy BETW’EEN THE Um'mn STATES OF AMERIOA AND CANADA

oN THE EXECUTION OF PENAL SENTENGES

The Government of the United States of Amerlca. and the Govern-
ment of Canada, \

Desiring to enable Offenders, with their consent to serve sentences
of 1mpnsonment or parole or supervision in the country of which
they are citizens, thereby fac1l1tat1no' the1r successful remtegratmn .
into society; ,

T-Ia,ve agreed as follows

ARTICLE I

For the purposea of thls Treaty:

(a) “Sending State” means the Party from which the Oﬂ?ender

: ’lsto o transferred ;
: { 2) “Receiving State” means the Party to which the Oifender
is o

e cransferred
‘Offender” means a person who, in the terrltory of either

‘Party, has been convicted of a crime and sentenced either to im-
prisonment or to a term of probation, parole, conditional release -
- or other form of supervision without confinement, The term shall

include persons subject to confinement, custody, or supervision

under the laws of the Sendmg State respectmo' juvenile oﬁenders,: . |

and

(d) “C1t1zen” includes an Offender who may be a dusl natlonal ’
of the Parties and in-the case of the United States also mcludes

natlonals
ARTICLE 11

- The apphcatlon of this Treaty shall be sub]ect to the followmg
conditions:

(a) That the offense for which the Oﬁ'ender was conv1cfed and'b

. sentenced is one which would also be punishable as & crime in the .
Receiving State. This condition shall not be interpreted so as to

require that the crimes described in the laws of the two Parties-

, be jdentica] in such matters not affecting the character of the

crimes as the quantity of property or money taken or possessed‘

-or: the resence of interstate commerce.

2 hat the Offender is a citizen of tne Receng State. =

o c) That the offense is not an offense under the immigration
laws or solely against the military laws of a Party. ‘

(d) That there is at least six months of the Oﬁender’s sentence‘

i remammg tobe served at the time of his application. - ..

That no procseding by way of appeal or of céllateral at—

' tack upon the Offender’s conviction -or sentence be pen g S
the Sending State and that the prescnbed time for appeal o the
Offender’s convmtmn or sentence has explred S

. - S
, '.‘“‘37?}'.,-,317;'- R » (9 :
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ARTICLE IIT

1. Each Party shall designate an authority to perform the functions
- provided in this Treaty. :

2. Each Party shall inform an Offender, who is within the scope of
the present Treaty, of the substance of the Treaty. SN

3. Every transfer under this Treaty shall be commenced by a written
application submitted by the Offender to the authority of the Sending
State. If the authority of the Sending State approves, it will transmit

" the application, together with its approval, through diplomatic chan-

nels to the authority of the Receiving State. L
4. Yf the authority of the Receiving State concurs, it will so inform
the Sending State and initiate procedures to effectuate the transfer

of the Offender at its own expense. If it does not concur, it will

promptly advise the authority of the Sending State.

5. If the Offender was sentenced by the courts pursuaht to the laws

of a state or province of one of the Parties, the approval of the au-
thorities of that state or province, as well as that of the federal au-
thority, shall be required. The federal authority of the Receiving
State shall be responsible for the custody of the transferred Offender.

6. In deciding upon the transfer of an Offender, the suthority of .
each Party shall bear in mind all factors bearing upon the probability

that transfer will be in the best interests of the Offender.
7. No Offender shall be transferred unless:> = -
. (a) he is under a sentence of imprisonment for life; or .
. -(b) the sentence which he is serving states a definite termina-~
‘ tior;i date, or the autherities authorized to fix such a date have so
acted ; or

(¢) he is subject to, confinement, custody or. supervision under

the laws of the Sending State respecting juvenile offenders; or
(d) he is subject to indefinite confinement as a dangerous or
habitual offender. / ‘ ~ ; ,

8. 'Thé Sending State shall furnish to the Receiving State a state-
.ment showing the offense of which the: Offender was convicted, the

termination date of the sentence, the length of time already served
- by the prisoner and any credits to which the Offender is entitled on

account of work done, good behavior or pretrial confinement. Where

requested by the Receiving State a translation shall be provided:
9. Each Party shall establish by legislation or regulation the pro-

. cedures necessary and appropriate to give legal effect within its ter-

ritory to sentences pronounced by courts of the other Party and each

, Party:ange;es to-cooperate in the procedures established by t1i§ other - -

*Party.

10. Delivery of the Oife’néer by the aﬁfhoﬁﬁes of the Senciin . State

to-those of the Receiviniftate shall occur at & place agreed upon
L . both es, T ing: State shall afford -an'o;ilporbunit. ~to the .
- Receiving: State, if it so desires,. to. verify, prior to th
the Offender’s consent to:the transfer: is' given 'Volunta’.ri_l% and with.

by both Parties, The Sen

full knowledge of the conséquences thereof, through the o
‘nated by thelaws of the Receiving Stite. .~ . .

cer. desig-

R

e transfer; that .

e
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ARTICLE 1V

© 1., Except, a5 otherwise provided i this Treaty, the completion of
a transferred Offender’s sentence shall be carried dut according to the
laxis and procedures of the Receivini Stafe, including the application
of-any proyisions forreduction of the term -ofnonﬁpemenﬁby.(ip’amlp,,
conditional release or otherwise. The Sending State shall, in-addition,.
retain a power to pardon the Offender and the Receiving State shall,
upon being advised of such pardon; release the Offender.
. 2.'Tha Receiving State may treat under its laws relating to youthful
offenders any Offendeér so categorized under its laws regardless of his
status underthelaws of the Sending State. =~~~
8. No sentence of confinement shall be enforced bgv the Receiving
State in such a way as to extend its duration beyond the date at which
it would have terminated according to tlie sentence of the court of the

- Sending State, ’

4, The Receiving State shall not be entitled to any reimbursement
- from the Sending State for the expenses incurred by it in the comple-
tion of the Offender’s sentence. - , B S
5. The authorities of each Party shall at the request of the other
Party previde reports indieating the status of all Offenders trans-
ferred under this Treaty, including in particular the parole or release
of any Offender. Either Party may, at any time, request a special re-
port on the status of the execution of an individual sentence. L
6. The transfer of an Offender under the provisions of this Treaty -
shall not create any additional disability under the laws of the Receiv-
ing State or any State or province thereof beyond-those whick the fact

of his conviction may in and of itself already have created.
Axrricre V

. Each Party shall regulate by legislation the extent, if any, to which .
it will entertain collateral attacks upon the convictions or sentences
handed down by it in the cases of Offenders who have been transferred = .
. by it. Upon being informed by the Sending State that the conviction E
or sentence has been set aside or otherwise modified, the Receiving
- State shall take appropriate action in accordance with such informa-
tion. The Receiving State shall have no jurisdiction over any proceed-
- ings, regardiess of their form, intended to challenge, set aside or other-
; énse modify convictions or sentences handed down in the Sending
tate. I R ‘ ' '
P Arrrors VI - o
. -An Offender delivered for execution of a séntence under this Treaty =
" ‘may not be detained, tried or sentenced in the Receiving State for the
-same offense upon which the sentence to be executed is based. For pur- .
- poses of this Axticle, the Receiving State will not prosecute for any
- offense the prosecution of which would have been barred under the law - :
- of that State, if the sentence had been imposed by a court, Federal, -
- State, or provincial, of the Receiving State. - T RN A g

i

P .
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: Arriore VII

- Tf either Party enters into an agreéement for the transfer of sanc-
tions with any other State, the other Party shall cooperate in facilitat-
_ing the transit through its territory of Offenders beigi transferred pur-
~ suant to such agreement, The Party intending to m
will give advance notice to the other Party of such transfer.. = -
_ -1, This Treaty shall be subject to ratification and shall enter into
force on the date on which instruments of ratification are exchanged.
The exchange of instruments of ratification shall take place at Ottawa
as soon as possible. ’ LR e .
2. The present Treaty shall remain in force for three years from
- the date upon which it enters into force. Thereafter, the Treaty shall
“continue in force until thirty days from the date upon which either
Party gives written notice to the other Party of its intention to termi-
nate the Treaty. . ‘ : L Gy
IN WITNEgS WHEREOF the undersigned, being duly author-
“ized by their respective (rovernments; have signed the present Treaty.
DONE in duplicate, in the English and French languages, each

language version being equally authentic, at Washington this second

day of March, 1977. = , L
For the Government of the United States of America:. 4
e LA = " . GrrrFIN B. BeLL.
For the Government of Canada:- =« =5 .

L : - Fraxcis Fox," -

e such & transfer-

3
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TRDATY WITH MEXICO ON THD I‘\DCUTION
OF PENAL SENTE’\TCDS

MESSAGE» -

. FROM

‘ THE PRESIDENT OF THE UNITED STATES

TRANSMITTING

A TREATY BETWEEN THE UNITED STATES OF AMERICA
AND THE UNITED MEXICAN STATES ON THE EXECUTION
OF PENAL SENTENCES WHICH WAS SIGNED IN MEXICO

CITY ON NOVEMBER 25, 1976

i
i

FEBRUARY 21, 1977.—Treaty was read the first time and togedler with, .

the accompanying papers, referred to the Committee on. Fo1e;gn
+ Relations and ordered to be printed for the use of the Senate -

—— .

, L Us. GOVERNMENT PRINTING OFFICE
© 89-118 SR ’WASHINGTON 1977
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LETTER OF TRANSMITTAL

Tae Winre House, February 15, 1977.

= T'othe Senate of the United States:

Vith a view to receiving the advice and consent of the Senate to
ratification, I transmit herewith the Treaty between the United States
of \merica and the United Mexican States on the Execution of Penal

Sentences which was signed in Mexico City on November 25, 1976.

I transmit also, for the information of the Senate, the report by the
Department of State with respect to the Treaty.

- The Treaty would permit citizens of either nation who had been
convicted in the courts of the other country to serve their sentences in
their home country ; in each case the consent of the offender as ‘well as
the approval of the authorities of the two governments would be
required. ‘

This Treaty is significant because it represents an attempt to re-
solve a situation which has inflicted substantial hardships on a num-
ber of citizens of each country and has caused considerable concern to
both governments, It received the approval of the Senate of the United
Mexican States on December 30, 1976. I recommend that the Senate

give favorable consideration to this Treaty at an early date.

- Jrancy CARTER.
(I1T)

(15)
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LETTER OF SUBMITTAL

, DEPARTMENT OF STATE,
Washington, January 17, 1977.
Tur PRresmeENT, B ‘ , :

Tan PresientT: I have the honor to submit a Treaty between the
United Statesiof America and the United Mexican States on the Exe-
cution of Penal Sentences which was signed in Mexico City on Novem-

ber 25, 1976. I recommend that the Treaty be submitted to the Senate

Y

for itg advice and consent to ratification.

The Treaty would permit citizens of either nation who had been
convicted in the courts of the other country to serve their sentences in
their home country; in each case the consent of the offender as well
as the approval of the authorities of the two governments would be
Tequired. :

The Treaty was first suggested by the Foreign Minister of Mexzico
at a meeting in June of this year and was then negotiated in a series
of three meetings from September to November. It was approved by
the Senate of the United Mexican States on December 30, 1976, It 1s
contemplated that a similar Treaty will be negotiated with Canada in
the near future, . ‘

The Treaty is intended both to relieve the special hardships which
fall upon prisoners incarcerated far from home and to make their

~_rehabilitation more feasible, and also to relieve diplomatic and law
““enforcement relations between the two countries of the strains that

arise from the imprisonment of Jarge numbers of each country’s na-
tionals in the institutions of the other. It constitutes part of an ongoing
effort to improve relations between the two countries. It is also part
of various efforts to establish closer international cooperation in law
enforcement activities. The Treaty is without a direct analogy in

" United States practice, except for the Status of Forces Agreement

with South Korea (17 UST 1677; TIAS 6127), but there are multi-

- lateral arrangements of this kind among the Nordic countries and in

the Council of Europe. e ; Tt

+ The basic terms of the Treaty are as follows. Each transfer would
be contingent npon the consent hoth of the state which sentenced the
prisoner (the Transferring State) and of the state which was to re-

* ceive and confine him (the Receiving State). The decision to transfer
- would be made on the basis of the whole record of the prisoner and -

the authorities’ estimate as to the likelihood that the transfer would
be beneficial (Article IV). Tn each case, the' express consent of the
prisoner concerned would have to be obtained ; there can be no invol-

- untary transfer under this Treaty. Certain categories of prisoners are

v vy ,
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excluded from the terms of the Treaty: (1) political and military
offenders, (2) offenders who are domiciliaries of the Transferring
State, (8) those having less than six months to serve when processing
of their transfer begins, and (4) offenders against the immigration
laws (Article T). The program is basically one between the two fed-
eral governments, Prisoners who are transferred become the responsi-
bility of the federal government in the Receiving State. However, a
state in either country which wishes to allow sonie of the prisoners
which it holds to be transferred may exercise that option if it chooses.

When a prisoner has been transferred, the following procedures
govern his treatment thereafter. The original sentence would carry
over to his new confinement, preserving deductions for good behaviour
in prison, labor done by him and pre-trial confinement. The Trans-
ferring State retains the power to grant parden or amnesty. With
these exceptions, the execution of the sentence is to be carried out
according to the rules and practices prevailing in the state to which
he is transferred (Article V(2)). In particular,.the rules of the Re-
ceiving State as to parole will determine the date at which the prisoner
is released from confinement. Each nation is to report to the other on
the manner in which it is administering the confinement of transferred
* prisoners. .

‘The Treaty provides in Article II(5) that no prisoner will be trans--
ferred until the time for leave to appeal has expired and that no pro-
ceedings by way of appeal or collateral attack be pending. It further
provides that any collateral attack on the sentence must proceed
t%lr%;llgjh the courts of the country which imposed the sentence (Arti-
cle VI). ‘

The Treaty will require implementing legislation to give it effect
within the United States. Such legislation will be prepared in time for
’rcfanstmission to Congress for its consideration in conjunction with the

reaty.

Respectfully submitted. ,

Hexry A. KIsSINGER.




TreaTry BETwEEN THE UNITED STATES OF ANMERICA AND THE UXNITED
Mex10AN STATES ON THE EXECUTION OF PENAL SENTENCES

The United States of America and the United Mexican States, de-
siring to render mutual assistance in combating crime insofar as the
effects of such crime extend beyond their borders and to provide better
administration of justice by adopting methods furthering the offend-
er’s social rehabilitation, have resolved to conclude a Treaty on the
execution of penal sentences and, to that end, have named their
plenipotentiaries Joseph John Jova, Ambassador Extraordinary and
Plenipotentiary by the President of the United States of America and
Alfonso Garcia Robles, Secretary of Foreign Relations by the Presi-
dentof the United Mexican States,

‘Who, having exchanged their full powers and having found them
in proper and due form, have agreed on the following Articles:

ARTICLE I

(1) Sentences imposed in the United Mexican States on nationals
of the United States of America may be served in penal institutions
or subject to the supervision of the authorities of the United States
of America in accordance with the provisions of this Treaty.

(2) Sentences imposed in the United States of America on nationals
of the United Mexican States may be served in penal institutions or
subject to the supervision of the authorities of the United Mexican
States in accordance with the provisions of this Treaty.

ARTICLE II

This Treaty shall apply only subject to the following conditions:
(1) That the offense for which the offender was convicted and sen-
tenced is one which would also be generally punishable as a crime in
the Receiving State, provided, however, that this condition shall not
be interpreted so as to require that the crimes deseribed in the Jaws.of
the two States be identical in such matters not affecting the character
of the crimes such as the quantity of property or money taken or pos-
sessed or the presence of interstate commerce.
(2) That the offender must be a national of the Receiving State. -
S (3) That the offender not be a domiciliary of the Transferring -
tate, ‘ ; :
(4) That the offense not be a political offense within the meaning
of the Treaty of Extradition of 1899 between the parties, nor an
offense under the immigration or the purely military laws of a party.

- :
(19)
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(5) That. at Teast six months of the offender’s sentence remains to be
served at the time of petition; and : '

(6) That no proceeding by way of appeal or of collateral attack
upon the offender’s conviction or sentence be pending in the Transfer-
ring State and that the prescribed time for appeal of the offender’s
conviction or sentence has expired.

ARTICLE IIL

Each State shall designate an authority to perform the functions
provided in this Treaty.
ARTICLE IV

(1) Every transfer under the Treaty shall be commenced by the
Authority of the Transferring State. Nothing in this Treaty shall
prevent an offender from submitting a request to the Transferring
State for consideration of his transfer.

(2) If the Authority of the Transferring State finds the transfer
of an offender appropriate, and if the offender gives his express con-
sent for his transfer, said Authority shall transmit a request for
trangf:er, through diplomatic channels, to the Authority of the Receiv-
ing State.

t-(3) If the Authority of the Receiving State approves the request, it
shall promptly so inform the Transferring State and shali initiate the
necessary procedures to cffect the transfer of the offender. If it does
not approve the request, it shall so notify promptiy the Authority of
the Transferring State. ,

(4) In deciding upon the transfer of an offender the Authority of
each Party shall bear in mind all factors bearing upon the probability
that the transfer will contribute to the social rehabilitation of the
offender, including the nature and severity of his offense and his pre-
vious criminal record, if any, his medical condition, the strength of his
connections by residence, presence in the territory, family relations
and otherwise to the social life of the Transferring State and the
Receiving State. '

- (8) If the offender was sentenced by the courts of a state of one of
the Parties, the approval of the authorities of that state, as well as
that of the I'ederal Authority, shall be required. The Federal Author-
ity of the Receiving State shall, however, be responsible for the
custody of the transferred offender. , v

- (6) No offender shall be transferred unless eithier the sentence which
he is serving has a specified duration, or such a duration has sub-
sequently been fixed by the appropriate administrative authorities.

(7) The Transferring State shall furnish the Receiving State a
statement showing the offense of which the offender was convicted,
the duration of the sentence, the length of time already served by the
prisoner and any credits to which the offender is entitled, such as, but
not limited to, work done, good behavior or pretrial confinement. Such
statement shall be translated into the language of the Receiving State
and duly authenticated. The Transferring State shall also furnish the
Receiving State a certified copy of the sentence handed down by the
competent judicial authority and any modifications thereof. It shall
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also furnish additional information that might be useful to the Au-
thority of the Receiving State in determining the treatment of the
conviet with a view to his social rehabilitation.

(8) If the Receiving State considers that the documents supplied
by the Transferring State do not enable it to implement this Treaty,
1t may request additional information. ‘

(9) Each Party shall take the necessary legislative measures and,
where required, shall establish adequate procedures, to give for the
purposes of this Treaty, legal effect, within its territory to sentences
pronounced by courts of the other Paxrty.

ARTICLE V

(1) Delivery of the offender by the authorities of the Transferring
State to those of the Receiving State shall occur at a place agreed upon
by both parties. The Transferring State shall afford an opportunity to
the Receiving State, if it so desires, to verify, prior to the transfer,
that the offender’s consent to the transfer is given voluntarily and
with full knowledge of the consequences thereof, through the officer
designated by the laws of the Receiving State.

(2) Except as otherwise provided in this Treaty, the completion of
a transferred offender’s sentence shall be carried ont according to the
laws and procedures of the Receiving State, including the application
of any provisions for reduction of the term of confinement by parole,
conditional release or otherwise. The Transferring State sha,lll,) how-
ever, retain the power to pardon or grant amnesty to the offender and
the Receiving State shall, upon being advised of such pardon or am-
nesty velease the offender. ,

(3) No sentence of confinement shall be enforced by the Receiving
State in sach a way as to extend its duration beyond the date at which
it would have terminated according to the sentence of the court of the
Transferring State.

(4) The Receiving State shall not be entitled to any reimbursement
for the expenses incurred by it in the completion of the offender’s
sentence. . ;

(8) The Authorities of each party shall, every six months, exchange
reports indicating the status of confinement of all offenders transferred
under this Treaty, including in particular the parole or release of any
offender. Either Party may, at any time, request a special report on
the status of the execution of an individual sentence.

(6) The fact that an offender has been transferred under the provi-
sions of this Treaty shall not prejudice his eivil rights in the Receiv-
ing State in any way beyond those ways in which the fact of his con-
viction in the Transferring State by itself effects such prejudice under
the laws of the Receiving State or any State thereof. :

" ARTICLE VI

. The Transferring State shall have exclusive jurisdiction over any
proceedings, regardless of their form, intended to challenge, modify
or set aside sentences handed down by its courts. The Receiving State
shall, upon being advised by the Transferring State of action affect-
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ing the sentence, take the appropriate action in accordance with such
aclvice.
ARTICLE VII

An offender delivered for execution of a sentence under this Treaty
may not be detained, tried or sentenced in the Receiving State for
the same offense upon which the sentence to be executed is based. For
purposes of this Article, the Receiving State will not prosecute for any
offense the prosecution of which would have been barrved under the law
of that State, if the sentence had been imposed by one of its courts,
tederal or state.

ARTICLE VIIT

(1) This Treaty may also be applicable to persons subject to super-
vision or other measures under the laws of one of the Parties relating
to youthful offenders. The Parties shall, in accordance with their Iays,
agree to the type of treatment to be accorded such individuals upon
transfer. Consent for the transfer shall be obtained from the legally
authorized person.

(2) By special agreement between the Parties, persons accused of
an offense but determined to be of unsound mental condition may be
transferred for care in institutions in the country of nationality.

(8) Nothing in this Treaty shall be interpreted to limit the ability
which the Parties may have, independent of the present Treaty, to
grant or accept the transfer of youthful or other offenders.

ARTICLE IX

For the purposes of this Treaty— , ‘ :

(1) “Transterring State” means the party from which the offender
is to be transferred. :

(2) “Receiving State” means the party to which the offender is to be
transferred; and _ )

(3) “Offender” means a person who, in the territory of one of the
parties, has been convicted of a crime and sentenced either to imprison-
ment or to a term of probation, parole, suspended 'sentence, or any
other form of supervision or conditional sentence without confinement.

(4) A “domicilary” means a person who has been present in the ter-
ritory of one of the parties for at least five years with an intent to re-
main permanently therein. . N :

ARTICLE X

(1) This Treaty is subject to ratification. The exchange of ratifica-.
tions shall take place in Washington. ;

(2) This Treaty shall enter into force thirty days after the exchange
of ratifications and shall remain in force for three years.

(3) Should neither contracting party have notified the other ninety
days before the three-year period mentioned in the preceding para-
- graph has expired of its intention to let the Treaty terminate, the
~ Treaty shall remain in force for another three years, and so on every

three years. ‘ : : o
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DONE at Mexico City in duplicate, this twenty-fifth day of No-
vember, one thousand nine hundred seventy six, in the English and
Spanish languages, each text of which shall be equally authentic.

For THE Uxitep States or For tuE UNITED Mexican
AMERICA : StaTEs:

U S SG, B )

O

(S
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~At the present time there are approximately 600 American prisoners
in Mexican jails and 275 in Canadian Institutions. A large portion of
these individuals would become immediately eligible for transfer
under the provisions of the treaty upon enactment of this legislation.

Hearings on the treaties were held in the Senate Foreign Relations
Committee on June 15 and 16, 1977. The Senate gave its advice and
consent, to ratification of the Canadian and Mexican treaties on July 19
and July 21, 1977, respectively. However, the treaties are not self-
executing and require legislation implementing their terms.

Hisrory oF LEGISLATION

On July 13 and July 14, 1977, the Senate Subcommittee on Peni-
tentiaries and Corrections held hearings on the implementing legisla-
tion. That subcommittee solicited the opinions and recommendations
of the House Judiciary Committee and of the Department of Justice
to resolve some problems with the bill as originally proposed by the
Carter administration. These amendments, incorporating the recom-
mendations made by the House Judiciary Committee were then ap-
‘proved by the Senate Penitentiary Subcommittee. The full Senate
Committee on the Judiciary favorably reported the bill on Septem-
her 15, with a number of amendments. The full Senate passed the bill by
unanimous consent on September 21, 1977 and on September 23, 1977
sent S. 1682 to the House of Representatives for approval. ~

A similar bill, HL.R. 7148, was introduced into the House of Rep-
resentatives and referred to the Judiciary Committee. Hearings were
held before the Subcommittee on Immigration, Citizenship, and Inter-
national Law on September 16 and October 6, 1977, and on October 13,
1977 the subcommittee favorably and unanimously ordered reported
the Senate bill, S. 1682. Action on H.R. 7148 was postponed
indefinitely. , _

The full Committee on the Judiciary on October 18, 1977 in an open
session and with a quorum present, considered S. 1682 and by a voice
vote ordered it reported favorably without amendmezit. :

Sumaary or Masor Provisrons or THE Bin

Major provisions of the bill include: '

(1) The transfer of offenders pursuant to offender transfer treaties
in existence at the time of such transfer. The transfers would be ef-
fected in accordance with procedures outlined in the bill and under
the direction of the Attorney General. B S :

(2) Verification proceedings to be conducted in the transferring .
state, before a U.S. magistrate and with the right to counsel, to be
appointed by the court if necessary, and paid by the Department of
State. The purpose of the proceeding is to verify that the offender has
willingly and knowingly agreed to the transfer.

(8) Immediate parole eligibility for prisoners returning to the
United States for completion of their sentences. B '

(4) Exclusive jurisdiction in the courts of the sentencing state to
entertain collateral challenges to the foreign convictions and/or sen-
tences. It should be noted that this provision does hot preclude or

. suspend in any way an American prisoner’s right to petition U.S.

07-576 0. 17 = 3
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courts, for appropriate relief subsequent to transfer, by way of habeas
corpus.

5) If the courts of a receiving country determine that the transfer
under an offender transfer treaty was not in accordance with the
treaty, or the laws of the receiving country, and orders the offender’s
release, then the offender could be returned to the transferring
country. ‘ . , =

(6) Prosecution in the United States based upon conduct resulting

in a foreign conviction and/or acquittal is barred upon axecution of the
transfer into the United States.

NEep For LEGISLATION

The benefits to be derived asa result of the implementation of the
Mexican and Canadian offender transfer treaties and other future
~ transfer treaties in general are many. -

INCREASED PROBABILITY OF REHABILITATION OF OFFENDER

Offender rehabilitation which is one of the primary objectives of
U.S. penal policy, is facilitated as a result of execution of penal sen-
tences in an offender’s own country. Rehabilitation is less likely to
take place where the environment in which the offender finds himself
is unfamiliar and sometimes hostile to him, Recipients of benefits of
this greater possibility for rehabilitation are: (1) the individual of-

fender and (2) the community into which the offender will eventually
return, ' v o .

IMPROVED BILATERAL RELATIONS BETWEEN ’I‘RANSFERRING COUNTRIES

Incarceration of individuals in prisons and institutions of a foreign
country invariably have the effect of straining bilateral relations be-
tween the offender’s home country and the foreign country. Conditions
existing within a nation’s penal facilities and their reform are not gen-
erally high on the list of its legislative priorities. As a result, despite
good intentions, neglect is often found to exist in this.area. The effects
-of this neglect is felt by foreign prisoners and is not conducive to good
foreign relations. : S :

‘ HUMANFTARIANISM -

The most fundamental justification for offender exchange treaties

~ig human rights. Incarceration in one’s own country is severe enough

punishment. Service of a custodial term in a foreign jail creates spe-
cial hardships upon the individual offender, and his family.. :

. PrecepeNt For InvovaTve Penar LEGISLATION |

Extensive hearings on the proposed legislation were held both in
the Senate and House of Representatives subcommittees. Experts in
the field of constitutional law were asked to give their views regarding
the legality of the proposed law. All of the witnesses, as well as those
- submitting statements for the hearing record after balancing the vari-
ous considerations involved, supported its legality. The treaties and
tho implementing legislation were praised as novel, thoughtful re-
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sponses to the problems of a worldwide problem—easy access to for-
eign travel, different standards for arrest, trial and imprisonment of
offenders, and resulting foreign policy strains due to application of
multiple criminal standards and statutes to foreign travelers or visi-
tors. One problem area revolved around the treaties’ provision con-
ferring exclusive jurisdiction upon the courts of the transferring coun-
try to entertain collateral attacks on a conviction or sentence by a
transferred offender.

The subcommittes was concerned as to whether (1) any constitution-
ally protected rights of the transferring offender are taken away by
the treaty provision, and (2) if such is the case, whether the consent
verification procedures set forth in the legislation adequately served
as a “waiver” of such rights. As detailed in the section-by-section
analysis, all of these experts agreed that, the provisions did not con-
stitute a suspension, or even a partial suspension, of the writ of habeas
corpus and that the procedures established by the implementing legis-
]atilclm adequately protected both the offender’s and the treaty nations’
rights.

gFor example, Prof. Herbert Weschler, professor of law at Columbia
Law School, supported the legislation’s constitutionality, and sug-
gested the following framework for any constitutional analysis of the
treaties and the instant legislation:

The purpose and effect of the two treaties is not to impose
afflictive sanctions on the offenders who may be transferred
with their consent from a foreign country to their home coun-
try for service of their sentences but rather to alleviate the
special hardship incident to confinement or restraining away
from home. It is implausible upon its face to perceive a poten- .
tial violation of the Bill of Rights in such an exercise of the
treaty power.—Hearings before the Subcommittee on Immi-
gration, Citizenship and International Law, October 6, 1977

~(submitted statement). S '

SECTION-BY-SECTION ANALYSIS .

S. 1682 would implement all treaties on the execution of penal and
other sentences which may be ratified and then enter into force. En-
actment would allow the existing ratified treaties with Mexico and
Canada to become operative and allow future tyeaties to become opera-
tive on their ratification. T C '

SECTION 1—FROCEDURES FOR PRISOZ\(ER EXCHANGE -

The first section of S. 1682 adds a new chapter 306 to title 18 of the
United States Code and contains the basic implementing provisions
for prisoner exchange treaties. Sixtecn new sections are included.
§ 4100. Scope and. Limitations of Chapter

‘ Treaty Requirement Sl e Lo .

- Subsection 4100(a) requires that the procedures detailed in this -

- legislation can only be applied if thére/is an applicable treaty. This is

the same as in the case of extradition/(18 U.S.C. 8181). Thus, agree-
ments for the transfer of offenders shall be in the form of treaties. .

°f
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The proposed legislation does not refer specifically to all conditions
which the Mexican and Canadian treaties impose on the transfer of
an offender. There is some divergence between those two treaties and
additional treaties may include conditions not included in the present
treaties. Therefore S. 1682 has been designed to accommodate the dif-
ferences between the Mexican and Canadian treaties as well as any
future treaties. ‘

This subsection provides that the authorization to transfer offend-
ers is limited to transfers “pursuant to such a treaty.” Therefore, all
of the conditions contained in the Mexican and Canadian treaties,
other than those pertaining to the consent of the offender, are exclu-
sively the concern of the contracting Parties, that is the countries in-
volved, Acceptance by the Receiving State of an offender from the
Transferring or Sending State constitutes a binding determination
that all conditions precedent required by the treaty and legislation
have been satisfied. '

The acceptance by the Receiving State does not have the same bind-
ing effect with regard to the consent of the offender to the transfer.
The offender has such an interest in this co \dition, that his transfer
may occur only with his consent, that he may assert the absence of

consent and is not bound by any understandings or agreements by the

Parties on this matter. This question would first be raised with the
“authority” of the Receiving State and in the event of an adverse
decision by that authority, the offender may seek relief from the courts
.-t the Receiving State. Any such claim would have to be made without
\. undue delay or it could be barred by the doctrine of laches.

Subsection (a) further provides that if an offender is transferred

pursuant to a treaty, the fact that the treaty thereafter ceases to be in
force shall not operate to prevent the continued execution of the
sentence,

Applicability , -
The treaties with Mexico and Canada provide only for the transfer

of citizens or nationals to the country of which they are citizens or
“nationals. This bill—to implement these ireaties—in subsection 4100

: {b) similarly limits transfers only to citizens or nationals. The com-

"mittee received recommendations that the legislation provide for ap-

plicability of prisoner exchange arrangements to permanent resident
- aliens of a receiving State. However, the committee does not recom-
mend the inclusion of this category of offenders at this time. Expedi-
tious enactment of S, 1682—and thus expeditious implementation of

present treaties which are limited only to citizens or nationals—was:

‘the primary goal. The committee expects its Subcormittee on Immi-

gration, Citizenship and International Law to promptly consider the -

issue, problems, and benefits of amendments to this bill to provide for
expanding the coverage of this legislation to include permanent resi-
dent aliens, Such an amendment could be adopted sufficiently in ad-
vance of fuure treaties to provide for inclusion of these individuals in
future bilateral prisoner exchanges. e
Subsection (b) provides other limitations on prisoner exchanges—
reiterating the principles found in the Mexican and Canadian treaties
and thus, except as noted above, expresses congressional endorseiment
. of the applicability of these and future treaties. In addition to limit-

12
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ing applicability to citizens and nationals, this subsection provides
that offenders may only be transferred to the country of which they
are citizens or nationals; transfer may occur only with the consent of
the offender; the offense for which the offender was sentenced satisfies
the requirements of double criminality as defined in this chapter; and
that an offender’s consent to transfer is irrevocable once it is verified
by a verifying officer. The requirement of the consent of the offender
is not intended to be an expression of the view that transfer of offend-
ers could not be accomplished without their consent, but rather an ex-
pression of a policy against involuntary transfers of civilian offenders
in the international area.

Subsection (b) also implements provisions in any treaty, such as in
article VIII (1) of the Mexican treaty relating to transfer of youth-
ful offenders. It endeavors to protect a person who is under the age of
eighteen by providing that the consent to transfer be by a parent or
guardian, or by a court of the sentencing country. The consent by a
court of the sentencing country has been included to avoid problems
occasioned by a parent or guardian who, despite the desire of his child
or ward to transfer, withholds consent.

This subsection provides that once an offender’s consent to transfer
is verified, it is irrevocable. It is the understanding and expectation
of the committee that such irrevocability applies only once a transfer
has been actually physically commenced.

The provision as to the irrevocability of consent has been included
to avoid the legal problems which would arise if the consent were con-
sidered to be revocable as some courts have held with regard to a con-
sent to search or to be questioned. There is no intent to preclude with-
drawal of consent by an cffender prior to actual transier.

Finality of Sentences Required

Subsection (¢) provides that only sentences which have become final
may be the basis of a transfer. If litigation concerning the conviction
or sentence is pending, such litigation must be finally resolved before
the offender is eligible to be considered for transfer.

It is noted that in Mexico, Canada, and many other countries an
appeal may be taken by the prosecution. Therefore, until the expira-
tion of the prescribed time for appeal, the sentence is not final and the
offender isnot eligible to be considered for transfer.

The prescribed time for appeal is generally short. In Mexico such
matters are regulated in the applicable Code of Penal Procedure,
that is, in the Federal Code, the Code for the Federal District of
Mexico or in the Code of the particular State by which the sentence
was tmposed. , ,

In Canada the time for appeal is regulated by the rulss of the court
which imposed the sentence, , '

Both the Mexican and Canadian treaties bar a transfer until the
time for appeal has run. Howeyer, under subsection (c) it would be
possible under future treaties to provide for transfer prior to the
expiration of the time for appeal if all parties entitled to appeal
waived appeal and the sentence thereby became final. Transfers under
the Mexican and Canadian treaties must await the expiration of the
appeal period. ’ : ‘

R
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The fact that there may be a collateral attack on the sentence does
not prevent the offender from being considered for transfer. The
pendence of litigation regarding issues other than the conviction or
sentence does not effect eligibility for transfer.

Pardons, Ammesty and Sentence Modification

Subsection (d) recognizes the right of the sentencing country to
pardon the offender, to grant him a commutation or amnesty, to
modify the sentence to the benefit of the offender, and to revoke the
sentence.

Under the laws of many countries, including Mexico, an offender is
given the benefit of subsequent ameliorating legislation even if it is
enacted after his conviction has become final. Thus if a person was
sentenced to 3 years for an offense for which the mazimum at the
time of sentencing was 6 years and subsequently the maximum penalty
for that offense is reduced to 4 years, the offender’s sentence would be
reduced to 2 years. A convicted offender is also given the benefit of a
subsequent repeal. If the provision under which he was sentenced is
repealed, he is entitled to be released.

‘The subsection requires the United States to recognizes subsequent
ameliorations of the sentence, but only when it has received notice of
such actions from the country in which the sentence was imposed.

§ 4101. Definitions

5 This new section provides definitions for 10 terms used throughout
. 1682,
Double Oriminality

The requirement of § 4100(b) that there be double criminality is a
recognition of the fact that the United States would not want to be in
the position of executing a sentence of a foreign country which was
imposed for an offense which is not known to the federal or state
criminal laws of the United States and which might be abhorrent to
the United States. For example, if in.country X it is a crime to attend
a religious service on any day but Saturday the United States would
not want to execute a sentence imposed for such an offense.

On the other hand, if the Federal Government and all but one State
were to repeal all laws relating to marijuana, a sentence by a court of a
foreign country for marijuana offense would not be regarded as so
abhorrent to the legal prineiples of the United States that it could not
be executed by the United States. The definition of double eriminali*-
contained in 4101(a) reflects this view. The definition also requires
that the offense for which the sentence was imposed is still an offense at
the time of transfer. Since Mexico and many other countries through-
out the world give a person convicted of an offense the benefit of a sub-
sequent repeal of the law under which he was convicted, the require-
ment that at the time of transfer the act for which the person was
sentenced still be a crime will avoid problems which would arise if the
United States were to attempt to transfer a prisoner with a sentence
which at the time of transfer coula not be executed in the receiving
country. This definition implements article TI(1) of the Mexican
treaty and article II(a) of the Canadian treaty.

The Mexican treaty requires that the offense be “generally punish-
able in the Receiving State” (article IT(1)) this requirement relates

D T
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to the nature of the offense. It does not require that the act be an offense
under the Federal law or under the laws of a majority of the States of
the Receiving State.

Imprisonment, Juveniles, and Offenders

The definition of “imprisonment” in subsection 4101 (b) specifies
that this penalty raust have been imposed by a court. However, if the
imprisonment impeied by a court does not have a specific duration, a
specific duration may be subsequently fixed by the appropriate admin-
istrative authority as authorized by law.

The definition of “juvenile” in 4101(c) adopts the definition of
chapter 403—dJuvenile Delinquency (18 U.S.C. 5081), and the defini-
tion of “juvenile delinquency” in 4101 (d) adopts the definition of chap-
ter 403—Juvenile Delinquency (18 U.S.C. 5031), and includes a defini-
tion of a juvenile status offense.

The definition of “offender” in 4101 (e) includes only those who have
been convicted of an offense or adjudged to have committed an act of
juvenile delinquency who may be transferred. The present treaties and
this legislation do not otherwise provide for the transfer of an arrested
person, or a person awaiting trial. ‘

The definition of “offender” does not include those individuals who
are accused of an offense but who have been determined to be mentally
ill. Therefore, the provisions and safeguards of S. 1682 do not auto-
matically apply to such persons. Section 4102(9) provides that the
Attorney General, working with the Secretary of Health, Education
and Welfare, can make arrangements for transfer of such individuals.
The committee expects such arrangements to be made and that the pro-
tections and procedures, especially as to consent and counsel, appli-
cable to transfer of offenders under this bill be applied to the transfer

~of mentally ill individuals.

Probation and Parole ; ;

The concept of “parole” is known in most other countries of the
world but bears different names such as “conditional release before
the expiration of the term.” The Mexican “preparatory liberty” is
within the concept of parole as defined in subsection (f). -

The concept of “probation” is similarly known to many countries
of the world under various names, for example, Mexico has provisions
for suspension of the sentence (condena condicional). The definition in
subsection (g) is broad enough to encompass ail of them. 'The defini-
tion does not, however, encompass a sentence of straight probation
-nor one which grants probation but defers imposition of a sentence of
1mprisonment. These forms of probation have been excluded because
if the offender having such a sentence violated the probation condi-
tions, the courts of the country executing the sentence would be taced
with determining the sentence of imprisonment to be imposed. At this
time, it was not deemed expedient to authorize such action. '

Sentence ‘ oo

The definition of “sentence” in subsection (h) was drafted to in-
clude and to express the concept of the sentence in other countries. A
sentence of a Mexicun court includes the determination of culpability
-and lack of culpability. If a sentence is not guilty as to certain of-
fenses but guilty as to others charged in the same proceeding and the

@
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convicted offender is transferred to the United States, the acquitting
portion of the sentence will bear on the question of prosecutability of
the offender in the United States. See section 4111, L

The Mexican treaty (article VIII(1)) provides: “this treaty may
also be applicable to persons subject to supervision of other measures
under the laws of one of the Parties relating to youthful offenders.’

The inclusion within the definition of “sentence” of an adjudication
of delinquency in a juvenile delinquency proceeding is an expression
of the intent of Congress that the transfer of “juveniles” who have
been treated as “juveniles” is authorized, although such proceedings
are generally regarded as civil in nature. The definition also permits
a juvenile to receive the benefits of a dismissal of an allegation of
juvenile delinquency in the same proceedings. )

As with the definition of offender, mental health commitments are
not included in the definition of “sentence.” Section 4102({9) authorizes
arrangements for the transfer and treatment of such individuals under
such a commitment to be separately established. The committee urges
the Attorney General and the Secretary of HEW to negotiate such ar-
rangements and to issue the necessatry regulations as quickly as pos-
sible. The committee expects such arrangements to cover the proce-
- dures and protections of this act applicable to transfer of convieted
or sentenced offenders. -

Qther Definitions f

The definitions of “State,” “transfer,” and “treaty” in subsections
(1), (3) and (k) are self-explanatory.

§ 4102, Awuthority of the Attorney General :

This section designates the Attorney General as the “authority”
referred to in the treaties and gives him the necessary authority to
implement the treaties with regard to receiving American offenders-
from a foreign country who are serving a sentence of imprisonment,
or who are on probation or parole. It also authorizes the Attorney
General to transfer Federal offenders who are serving a sentence of
imprisonment or who- are on probation or parole, to the country of
which they are citizens or nationals. :

Standards for Attorney General Consent

Under existing treaties and this legislation, the Attorney General
must agree to the receipt or transfer of an offender. The committee
was concerned that the Attorney General exercise his discretion on
this consent with care. In most cases, and possibly almost all cases,
he should agree to any receipt or transfer, if the offender requests or
voluntarily consents to such transfer. However, they may be an unusual
situation, Involving possibly a dangerous offender, where the Attorney
General should not agree to the return of the offender, and his im-
mediate eligibility for parole, to the United States. Similarly, there
may be an unusual situation; involving an individual in. American
persons; who for matters of future law enforcement, continuing investi-
gation, or othernational interests, should not be sent to his home coun-
try. The committee therefore expects the Attorney General to
promptly establish regulations and to provide standards snd guide-
~ lines which will govern the exercise of his discretion as to his consent
to receive or transfer offenders. L
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Other Powers and Responsibilities

The section also authorizes the Attorney General to designate eiti-
zens of the United States to act as verifying officers; to make regula-
tions for the implementation of the treaties; to make and receive the
reports required under the treaties; and to designate agents to receive
and transport offenders.

The section authorizes the Attorney General to make agreements
with the States concerning the transfer of State offenders who.are for-
eign nationals and the confinement of transferred offenders in State
institutions, ‘

The expenses of transferring a State prisoner from the time he is
turned over to the Federal authorities until he is transferred to the
authorities of the Receiving State shall be paid by the United States.
The confinement of a transferred offender in a State institution will
be subject to the provisions of chapter 301 of title 18, United States
Code. The expenses of such confinement will be paid ag provided in
that chapter. : : .

The Attorney General is authorized to make agreements with other
countries which presumably would be subject to the Case Act (1 U.S.C.
112(Db) ). These international agreements would concern:

1. The transit of offenders through the territory of the United
States. Such an agreement would enable a country, for example
Canada, to transfer an offender from a third country through the
United States and avoid the necessity of making such a transfer
nonstop from the third country, Expenses of such transit shall be
paid by the country requesting the transit. o

2. The transfer and treatment of juvenile offenders. The prob-
lems which may arise in connection with the transfer of juveniles
are such that the proper protection of the juvenile may require
a specjal agreement. ,

3. The transfer of individuals who are accused of an offense,
‘but who have been determined to be mentally ill, This provision
is supplementary to those contained in 24 U.S.C. 321, et seq.
‘Such agreements would be made in conjunction with the Secretary
of Health, Education, and Welfare who has available experts in
the field of mental health. The committee expects such arrange-
ments to be promptly made and to provide, to the maximum de- -

“grea possible, for the procedures and protections of this bill,
applicable to other transfers:

Finally, this section authorizes the Attorney General to delegate the
authority conferred on him by this chapter to officers of the Depart-
ment of Justice. ' : o o :
§4103. Applicability of United States laws A ;

This section establishes that all laws of the United States relating
to & prisoner, probationer, parolee, or juvenile offender shall apply to
an offender transferred to the United States for service of his sentence,
unless the treaty or another provision of law precludes their applica-
tion. The effect of this provision is to treat a foreign-imposed sentence
as if it were one imposed by a court of the United States, bringing all
questions of sentence computation, good time credits, parole release
and revocation, and any other related subjects, under United States
laws. « : ' PR
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An example of a provision of law requiring a different course of
action than that which would be available if the sentence had been by a
United States court is found in section 4104(d). It requires that if
probation is revoked, the suspended sentence imposed by the foreign
country shall be executed. If the revocation had been of probation im-
posed by a U.S. court, the court could reduce the sentence.

An example of a treaty provision which may require a different
course of action than that which would be available if the sentence had
been imposed by a U.S. court is found in article V(3) of the Mexican
treaty, and article IV (3) of the Canadian treaty. Those articles pro-
vide “no sentence of confinement shall be enforced by the Receiving
State in such a way as to extend its duration beyond the date at which
it would have terminated according to the sentence of the court of the
transferring (sending) State.” As a result of these provisions, an
offender who violates his parole must be given credit for the time he
was under parole prior to its revocation. Under certain circumstances,
the Parole Commission, if there hasbeen a revocation of parole from a
sentence of a U.S. Court, may determine not to give the parole violator
credit for all such time (18 U.S.C.4210(b) (2)).

§4104. T'ransfer of offenders on probation

This section requires that the Attorney General obtain the assent of
the appropriate U.S. district court to the transfer of offenders on
probation. ,

A probationer transferred to the United States is treated as though
he had been placed on probation by a U.S. district court. The U.S.
court or probation officer will impose the appropriate conditions of
probation, If the foreign court had imposed special conditions, these
should be considered in the determination of the appropriate condi-
tions, However, if the probationer violates the conditions of probation,
the U.S. court may not reduce the term of imprisonment which was
imposed by the foreign court. The safeguards surrounding the revoca-
tion of probation are applicable. :

§ 4105. T'ransferred offender serving sentence of imprisonment

In accordance with the concept that a transferred offender will be
subject to the rules and conditions of the United States from the time
of his transfer as to the incidents of his sentence, this section provides
the mechanics for the implementation and computation of a sentence
of imprisonment.

Custody of Attorney General .

The foreign sentence to a term of imprisonment is translated into
a term of imprisonment of precisely the same length to the custody of
the Attorney General. This places a transferred prisoner in the same
custody status as persons committed by U.S. District Courts, who are
sentenced to the custody of the Attorney General.

Credit

Subsection (b) parallels section 3568 of title 18, to give the trans-
ferred offender credit for all time actually spent in custody on the
charges for which he is sentenced. The phrase “date of commencement
of sentence” is used, to allow for the fact that sentences may be con-
sidered to commerce on different dates in different conutries, that is,
the date of arrest, the date of conviction, of sentencing or of final af-
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firmance of the conviction and sentence by the courts. The commence-
ment date used by the foreign country will be used, but all prior cu-
tody will also be credited.

Under subsection (c¢), a transferred prisoner will be credited for
all good time, work credits, or other credits of similar type which are

" given by the foreign country up to the date of transfer. From that
date forward, he will receive good time credits in accordance with
federal law (18 U.S.C. 4161 and 4162) and Bureau of Prisons stand-
ards for earning good time. The two portions or allowances of good
time will be combined to give a single mandatory release date (18
U.S.C. 4164), which is the date on which the prisoner must be released
if he is not earlier paroled, good time allowances may be forfeited,
and forfeited good time restored in the same manner as for any Fed-
eral inmate (18 U.S.C. 4165 and 4166). :

Subsection (¢) (2) provides for those cases where the foreign coun-
try does not have any good time credits. In those cases, the prisoner
will be given the good time allowance provided by Federal law (sec.
4161) for the entire length of his sentence. Extra good time (sec. 4162)
may only be earned from the date of transfer. Work time credits earned
in foreign prisons will be added to such good time credits.

Subsection (c) (5) provides for the aggregation, or combination, of
any new Federal sentence with the foreign sentence. The intent is to
treat the transferred offender in the same way as a person in custody
on a Federal sentence. For computation purposes, the offender sha
be treated as if he is serving a Federal sentence of the same length as
the foreign sentence. Thus, a Federal court may order a new sentence
to be served concurrently or consecutively, with respect to the sentence
already being served. The two (or multiple) sentences will then be
aggregated according to the court’s order, except for those unusual
sentences which have attributes which prevent aggregation (for ex-
ample, life sentences; indeterminate Youth Act or Narcotic Act sen-
tences—13 U.S.C. 5010, 4253). If the court is silent as to the running
of the new Federal sentence, current sentencing law will apply—that
is, the sentences will run concurrently, since the defendant is in Fed-
eral custody. ‘ ,

All good time, work time, and other credits may be forfeited and
restored, as if the sentence had been imposed by a court of the United
States. ' ,

§ 41086. Tmnsfcg of offenders on parole; parole of offenders trans-
ferre ' ‘ ,

Under subsection 4106(a), the Attorney General is to assign any
offender on parole in a foreign country who is transferred to the
United States to the jurisdiction of the Parole Commission for super-
vision for the remainder of his sentence.

Parole Commission Powers ,

* Subsection (b) establishes that the U.S. Parole Commission shall
possess the same authority and responsibility over a prisoner or parolee
returned under a treaty to serve a sentence of imprisonment as it does
over a prisoner or parolee serving a sentence imposed by a court of
the United States. General powers of the Commission over such pris-
oners or parolees are recognized by this provision, including the au-
thority to grant or deny parole, to impose reasonable conditions on the
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parole of such a prisoner, and to medify or revoke the parole of any
prisoner released by the Commission. This subsection also provides
that any proceeding pursuant to these actions is to be conducted in
accordance with applicable federal law relating to parole.
Parole Eligibility - v

Under subsection 4106(c), an offender transferred to the United
States is eligible for immediate parole. ,

The majority of U.S. nationals serving sentences in foreign coun-
tries for offenses committed in those countries were convicted of nar-
cotics offenses. More than two-thirds of federal narcotics offenders
who receive sentences of more than 1 year are presently sentenced
under 18 U.S.C. 4205(b) (2) which permits them to be released on
parole at such time as the Parole Commission determines. Thus, it is
more in accord with present sentencing practices in the federal courts
to apply such parole eligibility standards to offenders transferring to

- the United States to serve their foreign sentences. ‘

Both the treaties and the implementing legislation make it clear
that the parole laws of the receiving state shall govern the release of
a transferred offender. Specifically section 4106(b) of S. 1682 provides
that the parole laws of the U.S. shall apply to an offender who is
already on parole or who is trangferred to this country to serve a sen-
tence of imprisonment. As noted, section 4106(c) establishes immedi-
ate parole eligibility for transferred offenders. In this regard, the com-
mittee wishes to emphasize that the parole determination criteria set
forth in 18 U.S.C. 4206 (and made specifically applicable to trans-
ferred offenders by the instant legislation) shall be uniformly applied.
In other words, the Committee expects the U.S. Parole Commission
to apply the same standards and criteria to transferred offenders as
are applied to U.S. offenders. ‘ ,

Although there does not appzar to be any great divergence between
the sentences permitted under the laws of the Tinited States, Mexico,
and Canada for essentially similar offenses, in the future we may enter
into a treaty with a country which imposes substantially more severe
sentences. By making transferring offenders sentenced in such coun-
tries eligible for parole at the Parole Commission’s discretion, the
Parole Commission will be able to treat such offenders as if they had
been convicted and sentenced for similar offenses in the United States.
Such a result would enhance the Government’s ability to attain the
goal of substantially equal treatment of all similarly situated persons
who commit similar offenses. Again, the Committee expects that the
Parole Commission will apply the same standards to offenders trans-
ferred, based in part on the offense involved, as are applied to those
convicted and sentenced by U.S. courts. o

§ 4107. Veé'iﬁcatz'on of consent of offender to tfdmfer from the United
tates '

Neither the Mexican nor Canadian treaty explicitly mentions

- verification of consent by the transferring country. However, the

Mexican treaty requires the transferring country to obtain the “express
consent” of the offender to the transfer. The Canadian treaty provides
that the transfer shall be commenced “by & written application” of the
offender. Therefore, it was deemed advisable to provide a procedure for
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the verification by the United States when it is the transferring State.
The record of such verification proceedings will be most helpful in the
event of the institution of proceedings in the courts of the United
States challenging the consent. The verification proceedings require
that the offender personally appear before the verifying officer, who
must be a U.S. magistrate or a judge of the United States as defined in
section 451 of title 28, United States Code.

The verifying officer must personally inform the offender of the
conditions under which the transfer may be made and determine that .
the offender understands them and agrees to them. If necessary, an
interpreter will be utilized. The right of the offender to consult counsel
and to have counsel appointed must be explained to him by the verify-

_ing officer. The verifying officer is directed to make the necessary
inguiries to determine that the offender’s consent is voluntary and not
the result of any promises, threats, or other improper inducements.
Such inquiries may be directed not only to the offender but to any other
person. The verifying officer may also consider any document or

. physical evidence which will assist him in making his determination.

The entire proceedings must be recorded either by a reperter or by
suitable sound recording equipment. ‘ :
~ To provide readily available evidence of the validity of the consent,
a form to be utilized at the proceeding will be prepared. The content
of the form and instruction for its use will be specified in the
regulations. )

. §4108. Vegz'ﬁoatim of consent of offender to transfer to the United
' tates ’ o

The ilexican and Canadian treaties provide that the Transferring
State shall afford an opportunity to the Receiving State, if it so desires,
to verify, prior to the transfer, through an officer designated by the
laws of the Receiving State, that the offender’s consent to the transfer
is given voluntarily and with full knowledge of the consequences. To .
minimize the litigation problems which may arise it has been deemed
desirable for the, United States to verify the consent in each case and
. to have the verification procedure included in the implementing legis-
lation. The verification proceedings require that the offender personally
appear before the verifying officer in the country in which the sentence
‘was imposed. '

»

¢« The verifying officer may be a United States magistrate, a judge of
the United States as defined in section 451 of title 28, United States

Code, or a citizen specifically designated by a judge of the United

* States as defined in section 451 of title 28, United States Code.
- The verifying ‘officer must personally inform the offender of the
conditions under which the transfer may be made and determine that
the offender understands them and agrees to them. If necessary, an in-
terpreter will be utilized. The right of the offender to consult counsel
and to have counsel appointed must be explained to him by the veri-
fying officer. The verifying officer is directed to make the necessary
inquiries to determine that the offender’s consent is voluntary and not
the. result of any promises, threats, or other improper inducements.
Such inquiries may be directed not only to the offender but to any other
person. The verifying officer may also consider any document or physi-

- eal evidence which will assist him in making his determination, ‘
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The entire proceedings must be recorded either by a reporter or by
suitable sound recording equipment. R

To provide readjly available evidence of the validity of the consent,
o form to be utilized at the proceeding will be prepared. The content
of the form and instruction for its use will be specified in the regula-
tions.

'§ 4109, Right to counsel, appointment of counsel ’

The ramifications of the offender’s consent to transfer are such that
it is imperative he have an opporturnity to consult with counsel before
final consent to the transfer. If the offender is financially able to obtain
counsel, he may do so. If the offender is financially unable to obtain
counsel, counsel should be supplied. It is not intended to convert the
verification into an adversary proceeding. The consent must be given
by the offender personally not through an attorney. )

For the offender who is being transferred from the United States,
this section authorizes the utilization of the Criminal Justice Act to
supply counsel. )

For the offender who is being transferred to the United States, the
appointment of counsel will be by the verifying officer. The Adminis-
trative Office of the United States Courts will prescribe regulations
for the appointment of counsel. The fees and expenses of the appointed
counsel will be paid by the Department of State.

It is anticipated that federal defenders will be the primary source
of appointed counsel as the implementation of the treaties is begun.
The absence of even the appearance.of conflict of interest in the ap-
pointment of counsel for the verification proceedings is vital to the
transfer process.

It is also expected that appointments of counsel will be made
promptly so as not to delay any transfer. The Attorney General should
promulgate regulations so as to provide set maximum time limits be-
tween a request for, and the appointment of counsel.

§ 4110. Transfer of juveniles

This section provides that, as appropriate, the federal provisions
concerning the treatment of juveniles shall be applicable to a trans-
ferred juvenile. Because of the cumplex problems which may be en-
countered with regard to juveniles, future treaties or special agree-
ments relating to juveniles may require deviations from the provisions
of 18 U.S.C. 5031 to 5042.

§ 4111. Prosecution barred by foreign conwiction

This section provides the offender transferred to the United States
the same protection against double jeopardy that he would have had
had he been sentenced by a court of the jurisdiction seeking to prose-
cute him.

In addition, if the jurisdiction seeking to prosecute the offender
would be barred from prosecuting him, 1f the sentence which is the
basic for his transfer has been imposed by a Federal court or a court
of another state, the offender may not be prosecuted. '

_For example, a transferring offender who was sentenced in Mexico
for a substantive narcotics violation could be prosecuted for a con-
spiracy involving the transaction of which the conviction for the sub-
stantive offense was based only if he could be prosecuted for that
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conspiracy had the substantive conviction been by a court of the jur-
isdiction seeking to prosecute, ,

If in the sentence issued by the Mexican court the offender had been
found not guilty of one or more offenses, but guilty of one or more
other offenses with which he had been charged, the acquittal would
operate as a bar to further prosecution to the same extent as it would
had it been by a court of the jurisdiction seeking to prosecute. The

- word “conviction” in this section means the “sentence” upon which the
transfer wasbased. , o : :

The provisions of this section are not intended to adversely affect
the rights of an offender under the laws of any state which are more
favorable-to-the offender.. Thus, if state A has a law which prohibits
a prosecution based upon the same transaction for which an offender
was convicted in a foreign country, that law is not affected by this
section. ' o , .

§ 4119. Loss of rights, disqualification : ~

This section insures that an offender transferred to the United States
wiil not lose. any right or be subject to any disqualification because of
the transfer, - . o ) ‘

However, this. section does not dffect any loss of rights or disquali-
fication incurred under existing Federal or State law by virtue of the

conyiction in the foreign country. : :
§ 4113. Status of alien offender transferred to foreign country
Under the Immigration and Nationality Act (Title 8, U.S:C.) an
alien who has been granted voluntary'delparbure by the Immigration
and Naturalization Service and who voluntarily leaves the country
within the Specified time avoids the consequences of an order of de-
portation. Aliens who are under outstanding orders of exclusion or
deportation from the United States execute those orders by departing
the United' States of their own volition, The purpose of section 4113
is to maintain the status quo with respect to the immigration laws by -
treating aliens transferred under this legislation the same as other
_aliens ‘who have left the United States of their own volition. Conse:
quently, aliens transferred under the legislation who have been granted
_ voluntary departure will be considered to have voluntarily departed -
from the United States while those who are under orders of exclusion
or deportation will be considered to have executed those orders by
. departure from the United States.
§ 4114, Return of transferred offenders :
Neither the Mexican nor Canadian treaty has an express provision.
concerning the return of a transferred offender in the event it is not
possible for the Receiving State to execute the sentence of the Trans-
ferring State, The transfer of an offender is ordinarily based upon the
_ Receiving State executing the sentence. If it is unable to do so there .
may be a breach of the condition and the Receiving State may feel it
~ appropriate to restore the parties to the status they possessed prior
to the transfer.’ ' R R : :
Section 4114 describes only one situation under which the United
States could return the transferred offender—if a court of the United
States decides finally that the transfer was not in accordance with the
treaty or the laws of the United States and orders the offender released
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from serving the sentence in the United States. This could occur if the
offender were found not to have properly consented to the transfer.
Section 4114 provides the procedure for the return of such an offender.

The Committee was concerned that an adequate opportunity might
not be afforded to allow the Attorney General to inquire of the send-
ing state whether or not they wish the return of an offender. This see-
tion provides that “upon a final decision by the court”, involving the
release of an offender, the Attorney General within ten days is to
notify the sending state of the order of release. It is the understanding

of the Committee, that as with extradition proceedings, actual release -

from custody will not automatically result if a court order declares
the basis for custody invalid. In fact, the courts, in almost all situa-
tions grant the government the opportunity to appeal, or otherwise
challenge the release order by a court without the actual release of an
individual from custody. Such procedures are, of course, to apply
when the release is ordered as a result of a challenge to custody by
a transferred offender. - ,

_In addition, the Department of Justice has indicated that, once. an-

offender has filed a motion or petition challenging his imprisonment
or transfer, they will immediately contact the sendine State even prior
to any court hearing, in order to determine whether that sendine State
will wish to have the offender returned if his release is ordered. The

10-day period for contacting the sending State is a maximum, and as -

a practical matter, the Department of Justice has indicated they will
be able to tell the court at the time of any other whether or not it will
send the offender back. B :

First the country in which the sentence was imposed must request
the return. Second, the Attorney General must determine whether a
return is appropriate—because of the underlying basis of the treaty or
other foreign policy considerations. Tt iz honed that the release of an
offender because of a defect will not result in the automatic return of
the offender. The hasis for release, legal or constitutional ; the amount

of imprisonment already served and rehabilitative, punitive, and deter-
rence goals should be weighed by the sending and receiving state .

before a return is requested or ordered. -~ | , -
"The procedures to obtain the return of a transferred offender, in
general, correspond. to those utilized in extradition proceedings. How-
ever, an,_extradition treaty is not required, the offense need not be
included in.a list of extraditable offenses, the conviction substitutes
for probable cause, and an offender returned is subject to the jurisdic-
tion of the country to which he is returned. The return of the offender
is conditioned upon his being given credit towards service of the sen-
tence for time spent in the custody of or under the supervision of the
United States. The, section incorporates by reference sections 3186-

3195 of title 18. . ,
§4115. Kgecution of sentences imposing an obligation to make resti-
_ tugfwn or reparations o
In some foreign countries, including Mexico, sentences with respect
to crimes in which there is a victim often include restitution or repara-~

tions as part of the penalty or award of damages attendant to convie-

tion. Although the handling of ctiminal fines imposed as part of crim-
inal sentences should pose no significant impediment to the transfer

%
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process because of the ability of the affected governuments to work
out between themselves the procedures for dealing with such fines,
restitution to the victims of crimes committed by United States citi-
z.eni l_a,nd nationals in foreign countries presents a more substantial
problem. . ; , o

Neither the Mexican nor Canadian treaty contain specific provi-
sions concerning sentences which include an obligation to make repa-
rations. However, where the obligation to make reparations is an
integral part of a sentence which also imposes imprisonment or super-
vision, neither treaty specifically excludes a transfer. :

The section provides that an obligation may be enforced as though
it. were a civil judgment rendered by a United States district court. .
Thus, all collection measures available for the satisfaction of a civil
judgment may be utilized. The procedures to be utilized for the col-
lection of an obligation to make reparation are those which would
goVern the enforcement of a civil judgment rendered by a U.S. district

court.. .

The committee.is concerned about the possible procedural and other

problems that may be involved in civil enforcement of portions of

criminal sentences. At.the hearings before the Subcommittee on Im-
migration, Citizenship, and International Law, representatives of both

~ the Justice and State Departments indicated that restitution or repa-

ration, conditions of sentences would be ordinarily satisfied, settled, .
Or resolved, prior to a transfer. The commititee supports this position.
It expects: that transfer will be limited, in almost all cases, to indi-
viduals swho must only comply with terms of probation, imprisonment.
or parole and that restitution and reparation conditions will be satis-
fied, settled orresolved prior to a transfer. :

" SECTION 2—MAGISTRATES CAN CONDUCT VERIFICATION PROCEEDINGS

Section 2 of S. 1682 amends section 636 of title 28, United States
Code by adding a new subsection (f) authorizing a United States
Magistrate to conduct verification proceedings within the United

" States. It.further authorizes a judge of any United States district
. court to-assign a United States magistrate to conduct verification pro-

ceedings outside of the United States. -~ - ..
. The authority of a magistrate abroad is limited to conducting the.
verification proceedings, including the appointment of counsel..::

SECTION S—JURISDIC'I‘ION OF PROCEEDINGS

Section 3 of 8.°1682 delineates the jurisdiction of the courts, stale
and federal, over matters which may arise from the treaties and im-
plementing legislation by adding a new section 2256 to title.28.
Ohallenges to Conviction and Sentences and Habeas Corpus

- This new Section 2256 provides that exclusive jurisdiction of any
proceeding seeking to challenge, modify, or set aside convictions or
sentences shall be in the country in which: the offender was convicted
and sentenced. Some question has been raised as to whether this is
an improper limitation or an individual’s right, under the United
States Constitution, to seek a writ of Habeas Corpus. This provision*
does not, in any way, suspend the writ of Habeas Corpus. It merely
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states that certain types of challenges—to foreign convictions and
sentences—may not be brought in American courts.

Witnesses before the Subcommittees of both the House and Senate
Judiciary Committees were unanimous that such a provision is consti-
tutionally valid. First, it is important to note that these provisions
werc considered essential in protecting the integrity of the judicial
process of the respective countries and in securing approval for pris-
oner exchange treaties, in the past and presumably in the future. The
Departments of Justice and State indicated that neither the United
States nor any other country which is currently a. party or expected
to become a party to -a treaty for the execution of penal sentences
would have acquiesced to a provision which would permit the courts
of the Receiving State to set aside or modify a sentence imposed by
the courts of the Transferring State, Otherwise the fundamental sov-
ereignty of a nation over crimes committed within its territorial
Dboundaries would be impugned. )

Second, the limitation does not affect any existing right of an
offender. If such an individual were not transferred, and remained in
the sentencing or convicting nation, he could only challenge his con-
x(rictio;L or sentence in that nation. See Neely v. Henkel, 180 U.S. 109

1901). . :

Third, under the provisions-of this bill, the offender will be made
fully aware of the fact that one of the conditions of the transfer is
that the Transferring State retains exclusive jurisdiction over chal-
lenges to the sentence or conviction and that neither the treaty or
legislation, nor the fact of transfer confers jurisdiction to the Receiv-
ing State over the validity of the sentence or conviction. Prior to any
transfer, he must expressly and voluntarily consent to such a condi-
tion and under this bill, such consent must be verified. under carefully
developed safeguards. . .- . s

Fourth, assuming adequate alternative procedures are available in
the sending state for challenges te u conviction or sentence, limitation
of such challenges in the federal courts are perfectly proper. Compare
Stone v. Powell, 428 U.S. 465 (1976). L L

The committee wishes to make it clear that this limitation does not
deprive the United States courts of their supervisory jurisdiction over
activities of United States law enforcement agents, even abroad. A
transferred prisoner could seek, through habeas corpus procedures,
relief where he can show that American officials engaged in conduct
connected with his foreign detention or conviction which would have
been unlawful or constitutionally impermissible in the United States.
In such a situation, the gravamen of the transferee’s complaint would
not go to the validity of the foreign conviction, but would instead
focus on the supervisory authority of the court over government.agents.
In other Words, it would be proper for United States courts to con-
sider the right of the United States to maintain custody over a trans-
ferred offender against whom unconstitutional acts by United States
~ government agents have been perpetrated if these acts are connected
to the foreign conviction and therefore to the prisoner’s present in-
cavceration. Neither the treaties nor the implementing legislation re-
quire & waiver of a right the transferee might have to seek redress for
constitutional violations committed by the U.S. Government or its
agents. ’ :
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Other challenges

Any challenge in the courts of the receiving state, other than to the
foreign conviction or sentence is not precluded by this bill, or any
treaty. Thus, a transferred offender may challenge in the receiving
state, the procedures for transfer, the manner of the exzcution of his
confinement, or the constitutionality of the legislation or any treaty.
Specifically, this section does not preclude a transferred offender from
challenging the constitutionality of the provisions of the treaties and
legislation which preclude the courts of the United States from modi-
fymg or setting aside the sentence of a foreign court.

This section also has no effect on civil suits by the offender against
individuals.

Finally, it should be noted that although the treaties and imple-
menting legislation are legislative acts which affect a specified group
of individuals and there is no judicial trial in the United States, they
do mot constitute bills of attainder because neither the treaties nor
the legislation inflict punishment. They merely make available to cer-
tain offenders convicted abroad the option of serving in the United
States a binding sentence of a foreign court. The conferring of this
option cannot be equated to punishment. See United States v. Lovett,
328 U.S. 303 (1946) ; Barenblatt v. United States, 360 U.S. 109 (1959) ;
United States v. Brown, 381 U.S. 437 (1965).

Venue

This section provides that exclusive jurisdiction of any proceeding
seeking to challenge, modfy, or set aside convictions or sentences shall
be in the country in which the offender was convicted and sentenced.

It further provides that proceedings by or on behalf of an offender
transferred frora the United States seeking to attack the conviction or
sentence must be in the court, State or Federal, which would have
had jurisdiction of such proceedings if the offender had not been
transferred. : ,

All litigation in the United States, or other than an attack on a sen-
tence of a State court, must be brought in the Federal courts.

The venue provisions for Federal litigation conform generally to
existing law.

SECTION 4—TRANSFER OF MILITARY OFFENDERY

Section 4 amends chapter 48 of title 10, United States Code, by add-
ing a new section 955.

§ 955. Prisoners transferred to or from foreign countries

Subsection, (a) would simply permit the transfer of foreign citizens
who had been. convicted by United States courts-martial of offenses
other than purely military ones and would otherwise have been eligible
to be transferred abroad under a treaty. Due to the ruling in 0'Cealla-
han v. Parker, 395 U.S. 258 (1969), there will not be many persons in

~ this category but cases may arise occasionally, particularly overseas.

Subsection (b) relates to executive agreements which contain provi-
sions such as Article XXTI, paragraph 7(b) of the Status of Forces
Agreement between the United States and the Republic of Korea, 17
U.S.T. 1677, T.I.A.S. 6127, which was authorized by Article IV of the
Mutual Defense Treaty of 1953, 5 U.S.T. 2368, T.I.A.S. 8097. That
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provision, which has not heretofore been implemented, would permit
the Secretary of the appropriate Military Department upon his re-
quest to receive a member of the United States Armed Forces from
Korean custody and keep him in American facilities to serve his
sentence,

The provisions of § 955 supplement the provisions of the new chap-
ter 306 of Title 18 of the United States Code which would be added by
the first section of S. 1682,

A member of the United States Armed Forces convicted of an of-
fense in 4 foreign country with which the United States does not have
a Status of Forces Agreement, e.g. Mexico, may be transferred to the
United States pursuant to a general treaty on the execution of penal
sentences and the provisions of chapter 306 to title 18.

However, if the United States 1s a party to an agreement on the
status of forces contained in a treaty or authorized by a treaty, a mem-
ber of the United States Armed Forces convicted by the courts of one
of the other parties to such an agreement, pursuant to such an agree-
ment, may be transferred to United States custody to serve his
sentence,

SECTION 5—APPROPRIATIONS

This section authorizes sppropriations to the Department of State
and Justice, and the Administrative Qffice ‘ the U.S. Courts to carry
out the purposes of this legislation. The two subsections provide for -
allocation of expenses to the agencies which are given responsibility
for payment under the legislation. ‘

Esrrarate oF Cost

The Department of Justice has informed the Committee that no
additional Bureau of Prisons or other Department of Justice person-
nel will be required as a result of the enactment of this legislation.
However, an initial onetime cost of $60,000 for transporting prisoners
will be required for the current fiscal year. Other costs, contained
within the budget of the Department of Justice, will involve support,
including food, clothing, and release procedures for individuals housed
in Federal prisons as a result of the transfer of offenders to such
prisons. At this time, it is not known exactly how many individuals
will be coming to the United States as a result of this legislation so
no exact determination can be made as to the increased support costs
for the Bureau of Prisons. In future years, additional support costs
will also be required because of the transfer of additional American
prisoners. These support costs will, of course, be offset by savings
{'egillting from the transfer of prisoners in Federal prisons to foreign

ail,
! The Department of State has indicated that there will be a one-time
additional expense of $200,000 for the first year of implementation of
this Act to pay for attorneys fees during verification proceedings as
to the consent of an offender to return to his home country. Thereafter,
there should be an annual cost of approximately $20,000 to cover
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attorneys fees based on a estimate of forty individuals per year. No
additional personnel or travel costs should be required by the Depart-
ment of State as such costs will be absorbed within the present re-
sources of that Department. :

. These estimates, of course, are based on implementation of exist-
ing ratified treaties with Mexico and Canada. If additional treaties
are ratified, additivnal costs may be involved.

The Congressional Budget Office has advised the Committee that the
annual cost of S. 1682 will be approximately $.7 million. The Con-
gressional Budget Office estimate is included as part of this report.

Pursuant to clause 7 of rule XIIT of the Rules of the House of
Representatives, the committee concurs with the cost estimate sub-
mifted by the Congressional Budget Office and believes that it accu-
rately reflects the cost associated with the effective implementation of
3. 1682. - ‘
INrraTiONARY IMPACT STATEMENT

Pursuant to clause 2(1) (4) of rule XTI of the Rules of the House of
Representatives, the Committee estimates that this bill will have no
inflationary effect on prices and costs in the operation of the national
economy, - .

OVERSIGHT STATEMENTS

Pursuant to clanse 2(1) (8) (A) of rule XI of the Rules of the
House of Representatives, the Subcommittee on Immigration, Citi-
zenship, and International Law has been charged by the Committee
on the Judiciary with the responsibility of overseeing the implementa-
tion of prisoner exchange treaties pursuant to this legislation. In
particular, the Subcommittee hasbeen charged with overseeing the ad-
ministration of this legislation by the Departments of State and
Justice. Consequently, the subcommittee will closely monitor the im-
plementation of this legislation through pericdic hearings and other
mechanisms. Such oversight has all‘eagy commenced as a part of the
hearing process in considering and approving this legislation,

Clause 2(1) (8) (D) of rule XTI of the Rules of the House of Repre-
sentatives is inapplicable since no oversight findings and recommenda-
tions have been received from the Committee on Government
Operations. : S

i ApMiNIsTRATION PoOSITroN _
Departmental reports have not been received on S. 1682. However,
in forwarding the administration bill, H.R. 7148, in an Executive
Communication to the Speaker, and in the testimony of representa-
tives of the Departments of State and Justice, the executive branch
"made it clear that it strongly supports the enactment of this legislation,
Copies of the executive communication forwarding H.R. 7148, and
the testimony of representatives of the Departments of State and
Tustice ave set forth below: o '

Ly

N
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Orrice oF THE ATTORNEY (GENERAL,
Washington, D.C., April 28,1977.
Tue SPEAKER,
House of Representatives,
Washington, D.C. .

Drar Mr. Seeaxzer: Enclosed for your consideration and appropri-
ate reference is a legislative proposal to implement treaties for the
transfer of criminal law offenders to or from foreign countries. The
transfer provisions of this proposal would only be operative when
there is a relevant treaty in force.

On November 25, 1976, a Treaty between the United States of
America and the United Mexican States on the Execution of Penal
Sentences was signed in Mexico City. This Treaty was submitted to
the United States Senate for its advice and consent to ratification on
}sc’ebm(zlary 15, 1977. A similar treaty has recently been signed with

anada.

The Treaty and the proposed legislation would permit nationals or
citizens of either nation who have been convicted in the courts of the
other country to serve their sentences in their home country; in each
case the consent of the offender as well as the approval of the au-
thorities of the two governments would be required. The Treaty is
intended both to relieve the special hardships which fall upon offend-
ers incarcerated far from home and to make theiy rehabilitation more
feasible, and also to relieve diplomatic and law enforcement relations
between the two countries of the strains that arise from the imprison-
ment of large numbers of each country’s nationals in the institutions
of the other. The decision to transfer would be made on the basis of
the whole record of the offender and the authorities’ estimate as to
the likelihood that the transfer would be beneficial. ‘

Certain categories of offenders are excluded from the terms of the
Mexican Treaty: (1) political and military offenders, (2) offenders
who are domiciliaries of the Transferring State, (3) those having less
than six months to serve when processing of their transfer begins,
and (4) offenders against the immigration laws, Such exclusions are
not included in this legislation since the proposal is drafted to imo'te-
ment any such treaty. The program is basically one between the tvo
federal governments. Offenders who are transferred become the ‘re-
sponsibility of the federal government in the Receiving State. How-
ever, a state in either country which wishesto allow some of the pris-
oners which it holds to be transferred may exercise that option, if it
chooses, through and with the consents of the federal governments.

‘When an offender has been transferred, the following procedures
govern his treatment thereafter. The original sentence would carry

over to his new confinement, preserving deductions for good behavior:

in prison, laber done by him and pre-trial confinement, The Trans-
ferring State retains the power to grant pardon. or amnesty. With these
exceptions, the execution of the sentence is to be carried out according
to the rules and practices prevailing in the state tv which he is trans-
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ferred. The proposed legislation is broad enough to permit the transfer
of offenders who are on parole and even those who have been placed on
probation with a suspended sentence of imprisonment. In particular,
the rules of the Recelving State as to parole will determine the date
at which the offender is released from confinement. Each nation is to
report to the other on the manner in which it is administering the
confinement of transferred offenders.

The treaty and the proposed legislation provides that no otfender
may be transferred until the time for leave to appeal has expired and
that no proceedings by way of appeal or collateral attack be pending.
It is further provided that any collateral attack on the sentence must
proceed through the courts of the country which imposed the sentence.

The enclosed legislative proposal is necessary to implement these
treaties and any other treaties pertaining to the subject matter which
may enter into force. The proposal is premised on the consent of hoth
countries and the offender involved in the transfer, and therefore it is
essential that a procedure for the verification of the consent to trans-
fer be provided. Thus, this proposed legislation recognizes the right
to connsel for the offender, and the necessity of the consent being given
with full knowledge of the consequences concerning which the offender
must be advised prior to his consent. ‘

Also, the proposal provides that the sentence shall be executed in this
country as though the sentence was imposed by a court of this country.
Exclusive jurisdiction for challenges to the sentence, however, is
reserved to the transferring country. Other proceedings, such as those
pertaining to the manner of execution in the United States of a sentence
imposed by a foreign country, are reserved to the Federal courts. Pro-
ceedings instituted in the United States by or on behalf of an offender
transferred from the United States to a foreign country seeking to
challenge, modify or set aside the conviction or sentence upon which
the transfer was based are within the jurisdiction of the court which
would have had jurisdiction had the offender not been transferred.

The proposal only pertains to the transfer of citizens or nationals
who have been convicted of a criminal offense or who hare been
adjudged to have committed an act of juvenile delinquency, or#ho are
accused of an offense but have been determined to be mentally ill. The
legislation would also authorize the return of an offender to the trans-
ferring country if he is ordered to be released by courts of the United
States for failure to comply with the relevant treaty or laws of the
United States regarding the transfer. The law regarding immigration
status under title 8, United States Code, is preserved. The provisions
of the proposed legislation concerning agreements for the transfer of
one accused of a crime bus who is in need of treatment for a mental
illness supplement the existing law (24 U.S.C. 321 et seq.) which
authorizes the transfer of the mentally ill from a foreign country to
the United States. , o o

This proposed legislation is necessary to fully implement treaties for
the transfer of criminal law offenders to or from foreign countries. I
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therefore urge the early consideration and adoption of this legislative
initiative. ' .

The Office of Management and Budget has advised that enactment
of this legislation would be in accord with the program of the
President.

Sincerely, :
GrrrriN B. BeLy, 4 ttorney General.

SraremenT oF Prrer F. Framerry, DeEpury ATTORNEY (GENERAL,
Concernine HLR. 7148—PrisoNer Traxsrer LEeIisLaTioN, SEP-
TEMBER 16, 1977 '

Mz, Chairman and members of the committee, thank you for the
opportunity to appear before this Subcommittee today on behalf of the
Justice Department in support of H.R. 7148, which is essential for the
implementation of treaties on the Execution of Penal Sentences. The
concepts embodied in this measure are strongly endorsed by the Admin-
istration. As you know, a companion bill, S, 1682, has been introduced
in the Senate by Senator Joseph Biden, Chairman of the Subcommittee
on Penitentiaries and Corrections.

The United States has signed a treaty with the United Mexican
States and a treaty with Canada based upon the principle that the
sentence of an offender convicted of a crime in a foreign country can
be more effectively and more humanely served in his or her own coun-
try. This is a principle which we wholeheartedly endorse.

The Senate has given its advice and consent to the ratification of
both treaties. Those actions are subject to declarations in the Senate
resolutions of ratification that the United States will not deposit its
instruments of ratification until after the implementing legislation has
been enacted. The actions of the Senate and the declarations in the
resolutions of ratification emphasizes the fact that these treaties are
not self-executing, but require legislation before they can be imple-
mented. FLR. 7148 would accomplish this purpose, H.R. 7148 is de-
'signed to permit the implementation not only of the present treaties,
but also of any future treaties on the execution of penal sentences. It
should be noted, however, that the implementing legislation is opera-
tive only where there is an underlying treaty. , ’

Neither H.R. 7148 nor the treaties confer a right on an offender to
be transferred. They merely authorize the countries to transfer
oftenders. The treaties and H.R. 7148 have been drafted to give the
greatest consideration to the interests of the offender for humane
incarceration. v _

We believe the treaties and the proposed implementing legislation
will-improve the administration of eriminal justice, while safeguard-

_ing and insuring that the humanitarian purpose of these treaties will
not be subverted. A transfer may be accomplished only if the offender
consents with full knowledge of the consequences of the transfer.
Recognizing the potentially coercive situation in which offenders find
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themselves, every effort has been made in the proposed implementing
legislation to guarantee that the consent required by the treaties in
fact will be voluntarily and understandingly given, including provid-
ing a.ntoﬁender an opportunity to consult counsel prior to giving final
consent.

Benefits acerue to the offender who is transferred. First, the treaties
and the proposed legislation provide that the sentence, for the execu-
tion of which the offender is transferred, shall operate as a bar to
further prosecutions in the Recelving State to the same extent as if
the sentence had been issued by a court of the particular jurisdiction
seeking to prosecute. This provision, in effect, is an extension of the
policy behind the double jeopardy clause of the Bill of Rights to a
situation to which that clause otherwise would not apply.

Second, although recognizing the sentence of the foreign jurisdic-
tion for this purpose, neither the treaties nor the proposed legislation
converts the foreign sentence to a domestic sentence for the purpose of
determining the adverse consequences of the sentence. Rather, it is
provided that the transfer will not result in adverse consequences
other than those which in any event would flow from the fact of the
foreign conviction. ,

Third, the parole system of the Receiving State will govern timing
and conditions of release from prison.

Canada will not be prepared to implement its treaty until late this
year ab the earliest. Mexico, however, is presently ready to implement
its treaty, and we have plans for the rapid implementation of the
treaty with Mexico. We are also working with the State Department
and the Mexican Government to complete as much of the necessary
preparatory work as possible in order to permit us to effect the trans-
fers under the treaty with Mexico at the earliest possible date. We
presently anticipate that the first transfers under the Treaty with
Mexico could occur within a matter of days of the effective date of
the treaty. ; .

It should he noted that at least nine agencies are actively involved
in making the arrangements for the transfer of offenders if the treaties
are ratified and the legislation enacted. The Parole Commission, the
Bureau of Prisons, and the Probation Office, Magistrates Division,
and the Criminal Justice Act Division of the Administrative Office of
the U.S. Courts are developing plans to expedite the transfer process-
ing and the determination of parole eligibility after the transfer,

As a result of our internal review of the proposed legislation and
having taken into consideration comments and suggestions from this
subrommittee and other committees, various amendments have been
made to S. 1682 and, as amended, it has been reported to the full
Senate Judiciary Committee. The original version of S, 1682 was
identical to H.R. 7148. I request, Mr. Chairman, that the amended
version of S. 1682 be made a part of the record of this hearing. Also,
T would urge that this committee consider amending ILR. 7148 to con- -
form to the amended version of S. 1682. The proposed amended bill
does not deviate from the basic objectives expressed in the original
bill, but rather enhances our ability to attain them.
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I also request, Mr. Chairman, that the section by section analysis of
the amended S. 1682 be made a part of the record of this hearing.

Under the treaties and the proposed implementing legislation,
American prisoners confined in Mexican (Canadian) prisons under
sentences imposed by Mexican (Canadian) courts may be transferred,
subject to their consent, to the United States to serve their sentences in
the custody of the Attorney General. The treaties and the proposed
Jegislation bar prisoners transferred to the United States from col-
laterally attacking their Mexican (Canadian) convictions in any
courts other than Mexican (Canadian) courts. Thus, an American
prisoner returning to the United States retains whatever right he or
she may have to attack collaterally the conviction in the courts of the
sentencing country, but may not challenge that conviction in an Amer-
ican eourt. ' - :

I would like to discuss the constitutionality of the provision which
disallows Federal and State court jurisdiction to entertain an attack on
foreign convictions brought by transferred prisoners. I would also like
to discuss the effectiveness of the consent of an American held in a
foreign prison, as a condition of the transfer.

The Office of Legal Counsel of the Department of Justice has
examined these constitutional questions and has concluded (1) the -
treaties and the proposed implementing legislation do not strip prison-
ers held in a Mexican jail by Mexican authorities of any existing right
to challenge in the United States their foreign convictions; and (2)
even if such a right were found to exist, that right could be properly
waived pursuan? to the procedures outlined in the proposed implement-
ing legislation. ,

The unique nature of the prisoner transfer treaties and proposed
implementing legislation means that there are no judicial decisions
precisely on point. There is, however, judicial precedent in analogous
situations that underscores the opinion of the Office of Legal Counsel
that the treaties and implementing legislation are constitutional. For
example, in that legal memorandum, which I request be made part of
the record, it is pointed out that the Supreme Court has, in extradition
cases, concluded that the Constitution has no relation to crime com-
mitted without the jurisdiction of the United States against the laws
of a foreign country, and that the courts are bound to accept the deter-
mination implicit in an extradition treaty that the foreign trial is
presumptively fair. Therefore, an American accused of crime or having
been convicted of crime in a foreign country may not challenge the
fairness of the foreign proceedings in an extradition proceeding,.

~ Does the fact of transfer into the custody of the Attorney General
carry with it the right to challenge the conviction? Again we believe
the extradition analogy is appropriate here.

Neeley v. Henkel, in which an extradition treaty was challenged as
unconstitutional because it did not guarantee rights, privileges and
immunities guaranteed by the Constitution to those accused of crime
in the United States, supports the proposition that there is no constitu-
tional right to have a federal or state court examine into the fairness
of the foreign proceedings. The Court concluded that the provisions of
the treaty, in the judgment of the Congress, were deemed adequate to
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the ends of justice in cases of persons committing crimes in a foreign
country. If the “Great Writ” may not be invoked to prevent extradition
to a country which may not follow procedures compatible with Ameri-
can notions of constitutional fairness, it would seem logical to conclude

_ that habeas corpus would not be available to a U.S. citizen returned to
this country after his foreign conviction.

It should be noted here that we do not view the treaties or the imple-
menting legislation as limiting the right a transferred prisoner might
have to habeas corpus relief or civil damages where the prisoner alleges
and can prove that American officials engaged in conduct connected
with his foreign detention or conviction which would not have been
constitutionally permitted if the conduct had been in the United States.
In such a situation the gravamen of the transferee’s complaint would
not go to the validity of the foreign conviction but would imstead focus
on the right of the United States to hold in custody a person against
whom unconstitutional acts by Government agents have been per-
petrated which are connected with his incarceration. In short, neither
the treaties nor the implementing legislation require the transferee to
waive whatever right he might have to seek redress for constitutional
violations committed against him by the United States or its agents.

Tf, however, a court were to hold that the fact of transfer to the
custody of the Attorney General for the purpose of serving a sentence
imposed by a foreign tribunal triggers a constitutional right to test
the fairness of the foreign proceeding in either a Federal or State
court, we think that the consent procedures established in S. 1682
would be held constitutionally adequate to establish a waiver of that
right. The issue, as we understand it, is whether such consent may
be: voluntarily given because the prisoner has, in reality, no viable
options. While consent that is inherently involuntary cannot be cured

" by the employment of elaborate procedures, we see no basis for con-
cluding that the consent here would be “inherently involuntary.”

Two recent Supreme Court cases—dJackson v. United States and
Brady v. United States—deal with the waiver of a constitutional right
and whether or not alternative means existed whereby the Govern-
ment might obtain its objectives without impermissibly encouraging
the waiver of a constitutional right. In Brady, the Court determined
that even faced with the possibility of a death penalty, a defendant
could knowingly and intelligently plead guilty although the plea
would automatically preclude a death sentence. If a guilty plea entered
in part in fear of the death penalty is not “inherently involuntary,”
we do not think the consent to be given by prisoners under the trans-
fer treaty and legislation would be said to be so. : :

Unlike the situation in Jackson, there is no alternative means to
provide the benefits of these treaties to the prisoners. Unless the
treaties contained the provision prohibiting collateral ~attack by
American prisoners in American courts, they would not have been
negotiated. We think a. court would be reluctant to hold that the
Government may not, under these circumstances, confer the benefits

“aceruing from the transfer with condition requiring waiver of any
habeas corpus-rights attached. ‘ . T
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The treaties authorize the Receiving State, if it so desires, to verify
that the offender’s consent to the transfer is given voluntarily and
- with full knowledge of the consequences thereof. Both H.R, 7148 and

S. 1682, as introduced, required that such verification be by a U.S.
magistrate or by a specifically designated citizen of the United States.
S. 1682 has been amended to provide that such designation be by a
judge of the United States in order to avoid even the slightest appear-
ance of a conflict of interest. ‘

In the proceedings to verify consent the offender has the right to
the advice of counsel, and if the offender is financially unable to obtain
counsel, counsel will be assigned. For the offender being transferred
from the United States the Criminal Justice Act (18 U.S.C. 3006A) is
made applicable, For the offender being transferred to the United
States, H.R. 7148 provides that the Secretary of State shall provide
counsel. Again, to avoid even the slightest appearance of a conflict of
interest, S. 1682 has been amended to provide that the Verifying
Officer shall make the appointment of counsel pursuant to regulations
to be prescribed by the Director of the Administrative Office of the
Courts, The Secretary of State will pay for such appointed counsel.

H.R. 7148 lists three major consequences of the transfer which
must be brought to the attention of the offender at the verifying pro-
ceedings. In order to make these consequences even more explicit, and
further assure the voluntariness of the consent of the prospective
transferring offender, S. 1682 has been amended to provide even more
detailed directions for the conduct of the verification proceedings and
to require that they be recorded. i ‘

‘H.R. 7148 basically provides that a transferred prisoner will be
cligible for parole upon service of one-third of his or her sentence,
except in the case of an offender who was under the a%e of 22 years
at the time of conviction. Such an offender would be eligible for pa-
role at any time. S. 1682, as amended, provides that an offender trans-
ferred to the United States to serve a sentence of imprisonment may

be released on parole at such a time as the Parole Commission may
determine. ‘

_This change was made because: i

(1) The majority of U.S. nationals serving sentences in for-
eign countries for offenses committed in those countries were con-
victed of drug offenses. More than two-thirds of Federal drug
offenders who receive sentences of more than 1 year are presently
sentenced under section 4205(b) (2) which permits them to be re-
leased on parole at such time as the Parole Commission deter-
mines. Thus S. 1682, as amended, is more in accord with present
sentencing practices in the Federal courts. R '
(2) This change would also permit greater flexibility in parole
adjustment of foreign sentences which are significantly longer
than sentences for similar offenses in the United States—a situa-
tion which does not exist with respect to Mexican and Canadian

sentences. - ' L
In closing, let me again stress that the Department-of Justice be-
lieves that the treaties and legislation represent an extremely worth-
while opportunity to ameliorate the hardships of imprisonment which
presently result from conviction in a foreign country of violations
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of its criminal laws, and to enhance the rehabilitative potential of our
respective criminal justice systems. .

Again, I wish to emphasize that the amendments to S. 1682, de-
veloped in conjunction with this subcommittee and other congres-
sional committees, greatly enhance our ability to attain the objectives
of treaties on the execution of penal sentences. Therefore, I strongly
urge the adoption of these amendments by this Subcommittee. As you
may know, S. 1682 was reported out of the Senate Judiciary Com-
mittee yesterday. v ‘ '

This concludes my statement, Mr, Chairman. We will be happy to
answer any question the Committee may have.

Thank you.

PrePARED STATEMENT OF WARREN CHRISTOPHER, DEPUTY SECRETARY,
DEPARTMENT OF STATE

Mr. Chairman and members of the committee, I am pleased to have
this opportunity to be with you today to discuss HLR. 7148, the bill
to implement the Mexican and Canadian Prisoner Transfer Treaties,
The administration strongly supports the treaties and the legislation,
both as humanitarian measures to relieve the hardships of the pris-
oners and as steps to improve relations with our two neighbors.

Only a few days ago, I had a conversation with our Ambassador
to Mexico, the former Governor of Wisconsin, Patrick Lucey, who
stressed the importance that Mexico attaches to early implementation
of our treaty on prisoner transfer. The Foreign Minister of Mexico
made the same point during his conversation with Secretary Vance
and me last month. Both of them were assured that we shared their
hope that the Congress will shortly enact the legislation necessary to
implement the treaty. ,

In my statement I will set forth the context of the treaties and the
need for the legislation. We have reviwed the legislation to make cer-
tain that it is consistent with the treaties and that its operation will
enhance and not adversely affect our foreign relations. I will defer to
my colleague, Deputy Attorney General Flaherty regarding the de-

- tails of the implementing legislation. -

Bacrerounp

It is essential to remember the context of the treaties and this legis-
lation. Most Americans probably have never had reason to consider
how exceedingly fortunate we are to have excellent relations with our
two neighbors, Mexico and Canada. The borders between many coun-
tries are heavily fortified, and the people on either side look across
with suspicion and hostility. : '

Happily this is not the case, as we look North or South across our
long borders. :

- However, the presence of U.S. citizens in the jails of Mexico and
Canada (and the converse) has come to be a dark shadow on our good

_relations. The treaties were negotiated to remove that impediment, and

the legislation is necessary to complete the task, ‘ v
‘As a general matter, the welfare of American prisoners in foreign

jails has greatly concerned the Department of State. Today.approxi-
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mately 2,200 are in foreign jails, nearly 600 of them in Mexico and
275 in Canada. ) i

The situation in Mexico is well known. Congressional hearings have
~high-lighted the prisoners’ problems. They have shown the inadequacy
of prison conditions there with respect to food, medical treatment,
security against violence, and other matters. In spite of efforts by the
Mexican authorities there is still much that is unsatisfactory.

. In any case, there are special hardships involved in being in a prison -
-abroad. It is difficult or impossible to maintain contact with one’s
family or friends. Language problems can make prison life more dif-
ficult. The isolation inherent in being imprisoned abroad can aggra-
vate the always difficult problems of readjustment after release.

Comparable hardships exist for foreigners in U.S. prisons even
though there is less publicity about them. The problem of prisoners,
and g‘he publicity they generate, has been a burden in our diplomatic
relations.

The treaties and this implementing legislation will lift that burden,
Following signature of the treaties, the President transmitted them
to the Senate for advice and consent. The Senate by an overwhelming
majority gave that advice and consent, specifying only that ratifica-
tion should be withheld until enactment of the implementing legisla-
tion. Parallel procedures were followed in Mexico which completed
all necessary steps by January of this year to permit exchange of
ratification and entry into force of the treaty. Although Canada has
not yet passed its necessary legislation, it is expected to introduce such
legislation before the end of the year.

OPERATION OF THE LEGISLATION

A good deal of the necessary spadework to begin implementation
of the treaty with Mexico has already commenced. State Department
personnel have accompanied representatives of the Justice Depart-
ment to Mexico to discuss matfers with their Mexican counterparts.
‘While the transfer of prisoners is the responsibility of the Department
of Justice and of the magistrates assigned to that task, the State.De-
partment will have the function of helping to make sure that rela-
tions beween the Mexican and American penal authorities go
smoothly. The important steps of identification of American prison-
ers, adjudication of the citizenship of those who have never had
passports before and the issuance of certificates of identity have al-
ready begun. In addition, the State Department is working closely
with the Immigration and Naturalization Service to ensure that the
U.S. Immigration preclearance program proceeds on schedule.

Failure to act promptly in implementing the treaties could increase
the chances for diplomatic misunderstanding as well as additional -
problems in our bilateral relations. As I noted, the Mexican Govern-
ment gave final approval to the treaty in January of this year. Since
then, they have reiterated on several occasions their eagzrness to begin
the exchange promptly. We share fully the Mexicans’ view that
prompt repatriation is the most desirable and humane solution for the
problems of American offenders in prison—particularly the younger
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ones. We would not wish to give the Mexicans, by our failure to act,
the impression that we no longer share their sense of urgency.

The American prisoners themselves have followed the course of this
legislation closely. They are aware that the Mexican Government has
taken final action and that the repatriation of those who are eligible
awaits only legislative action by the United States. For us to delay
could further increase the understandable anxiety and frustration that
those prisoners haye so frequently expressed to their families and to
U.S. officials.

Conorusion

The Department of State, without reservation, joins with the De-
partment of Justice in urging the speedy enactment of ILR. 7148
which is necessary for the implementation of the treaties with Canada
and Mexico. ‘

Mr. Chairman, this concludes my formal presentation. I will be
pleased fo try to answer any questions the Committee may have.

BupeeTARY INFORMATION

 Clause 2(1) (3) (B) of rule XTI of the Rules of the House of Repre-
sentatives is inapplicable because the instant legislation does not create
new bndgetary authority. Pursuant to Clause 2(1) (8) (C) of rule XT,
the following estimate and comparison was prepared by the Congres-
sional Budget Office and submitted to the committee :

Conoeressionar Bupeer Orrice Cost Estimate, OcroBer 1977

Concressionar Buneer OrFice,
' U.S. Conaress,
’ Washington, D.C., October 17, 1977.
Hon. Perer ' W. Ropixo, JT.,
OChairman, Commiittee on the Judiciary, U.S. House of Representa-
tives, Washington, D.C. ;

Drar Mr. CHAIRMAN : Pursuant to Section 403 of the Congressional
Budget Act of 1974, the Congressional Budget Office has prepared the
attached cost estimate for S. 1682, a bill to provide for the implemen-
tation of treaties for the transfer of offenders to or from foreign
countries. , o ’

Should the Committee so desire, we would be pleased to provide
further details on the attached cost estimate. o

Sincerely, , _
- Arxce M. Rrvian, Pirector.

Coneresstonan Buoeer Orrice—Cost ESTIMATE

' Ocroser 17, 1977.
1. Bill number: 8.,1682. . =~ = . . ... N
2. Bill title} A bill to provide for the implementation of treaties for
the transfer of offenders to or from foreign countries. ,
3. Bill status: As considered by the House Judiciary Committee on
October 18, 1977. K H o




56

4. Bill purpose: This legislation provides for the implementation of
treaties permitting the transfer of offenders to and from foreign coun-
tries for the purpose of serving penal sentences, and authorizes the
appropriation of such funds as may be necessary for such purposes.

5. Cost estimate:

Authorization amounts and estimate costs

[by fiscal years, in millions of dollars]
Fiscal year:

1978 0.7
1979 0.6
1980 0.7
1981 0.8
1982 10

The costs of this bill fall within budget function 750. .

6. Basis for estimate : This estimate assumes enactment of this legis-
lation and ratification of the treaties with Mexico and Canada on the
execution of penal sentences on or before October 30, 1977,

Costs in 1978 and out years are subject to appropriations,

Implementation of the treaties would involve the following activi-
ties: :

(1) the processing of returning American citizens serving penal
sentences in foreign countries, including : ,
(a) the review and litigation of individual cases;
(b) the provision of counsel for indigent offenders; and
(c) the fransportation of returning offenders to institutions
in the U.8.;
2) the imprisonment and/or parole of returnees;
8) the processing of forzign nationals incarcerated in the U.S.
who elect to return to their country of origin;
(4) the transfer of foreign nationals.

The costs of processing the return of U.S. citizens, their imprison-
ment and parole review, and of screening of requests for transfer of
foreign nationals are assumed to be borne by the Department of Justice.
The costs associated with the provision of crunsel for indigent re-
turnees will be borne by the Department of State.

Costs to-the U.S. are sensitive to the number of offenders electing to
return to their home country and granted permission for transfer. The
Department of Justice estimates that there are 570 Americans in Mexi-
can jails, of which approximately 225 are eligible and willing to return -
to the U.S. They estimate that 140 to 170 offenders in Canada are eligi-
hie to return to the U.S., but that a small percentage will elect to
return, One hundred twenty to two hundred. Americans are expected
to return to the U.S. each year after the initial transfer of prisoners in
fiscal year 1978. ,

The Bureau of Prisons estimates that as of March 1977 there were
488 Mexican nationals and 65 Canadisn nationals in federal prisons. A
Department of Justice poll of Mexican nationals held in federal pris-
ons indicates that only one percent are interested in returning to
Mexico.

This estimate assumes a workload of 225 offenders returning to the
U.S. in December 1977 from Mexico and a net flow of 150 offenders per
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year returning to the U.S. thereafter. Canada has not enacted enabling
legislation, but it is expected in the current session. This estimate as-
sumes a net transfer of 25 offenders per year from Canada to the U.S.
beginning in the third quarter of fiscal year 1978. The Department of
Justice estimates that fifty percent of the firsl group returning to the
U.S. will be eligible for parole or mandatory release after a short proc-
essing period. The estimate assumeg that the returning offenders will
serve an average of 18 months in federal prison and 5 years on parole.
The estimate also includes $100.000) in fiscal year 1978 for the defense
of Constivational attacks on the treaties and the implementing
legislation.

Costs in fiscal year 1975 and later years are estimated using current
CBO economic assumptions.

7. Estimate comparison : None.
8. Previous CBO estimate: Estimates were prepared for the resolu-
tions of ratification for the treatiez with Mexico and Canada and the
bill as passed by the Senate. This estimate differs by using more recent
information on the numbers of offenders involved and by using aver-
age per capita care costs in computing the costs of imprisonment
rather than average per capita prison costs.

9. Estimate prepared by : Joseph Whitehill.

10. Estimate approved by : :

C. G. Nuckors
(For James L. Blum, Assistant Director for Budget Analysis).

CoMMITIEE RECOMMENDATION

After careful consideration of this legislation, the Committee is of
th.e opinion that this bill should be enacted and accordingly recom-
mends that S, 1682 do pass.

Cranaes 1Ny Existineg Liaw

In compliance with Clause 3 of Rule XTIT of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law is shown in roman, matter
repealed enclosed in black brackets, and new matter is printed in

italic). :
TITLE 18, UNITED STATES CODE

* * * #® ® o *

Chapter 306~TRANSFER TO OR FROM FOREIGN
. COUNTRIES g
“Seo. :

4100, Seope and limitation of chapter.

4101. Definitions, .

4102, Authority of the Attorney General.

4108 Applicability of United States laws. )

4104, Transfer of offenders on probation. :

4105, Transfer-of offenders serving sentence of imprigonmoent.

4106. Transfer of offenders on parole; parole of offenders transferred.

4107, Verification of consent of offender to transfer from. the -United States. = -
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4108. Verification of consent of offender to transfer to the United States,

4109. Right to counsel, appointment of counsel,

4110, Transfer of juvenilea.

J111. Prosecution barrcd by foreign conviction.

4112. Loss of rights, disqualification.

4113, Stutus of alien offender transferred to @ foreign country.

411}, Return of transferred offenders.

4115. Execution of sentences imposing an obligation to mele restitution or
reparations.

§ 41090. Scope and limitation of chapter

(a) The provisions of this chapter relating to the transfer of
offenders shall be applicable only when a treaty providing for such a
transfer is in force, and shall only be applicable to transfers of
offenders to and from a foreign country pursuant to such a treaty. 4
sentence imposed by a foreign country upon an offender who is sub-
sequently transferred to the United States pursuant to a treaty shall
be subject to being fully executed in the United States even though the
treaty under which the offender was transferred is no longer in force.

(b) An offender may be transferred from the United States pursuani
to this chapter only to a country of which the offender is a citizen or
national. Only an offender who is a sitizen or national of the United
States may be transferved to the United States. An offender may be
transferred to or from the United States only with the offender’s
consent, and only if the offense for which the offender was sentenced
satisfies the requirement of double criminality as def.aed in this Clap-
ter. Once an offender’s consent to transfer has been werified by a
verifying officer, that consent shall be irrevocable. If at the time of
transfer the offender is wnder eighteen years of age the transfer shall
not be accomplished unless consent to the transfer be given by a
parent or guardian or by an appropriate court of the senteiwing
country.

(e) 3i’in offender shall not be transferred to or from the United
States if a proceeding by way of appeal or of collateral attack upon

" the conviction or sentence be pending. )

(d) The United States upon receiving notice from the country which
imposed -the sentence that the offender has been granted a pardon,
commutation, o amnesty, or that there has been an ameliorating
modification or a revocation of the sentence shall give the offender the
benefit of the action taken by the sentencing country.

§4101. Definitions ,

As used in this chapter the term—

(@) “double criminality” means that at the time of transfer of
an offender the offense for which he has been sentenced is still an
offense in the transferring country and is also an offense in the
receiving country. With regard to o country which has a federal
form of government, an act shall be deemed to be an offense in
that country if it is an offense under the federal laws or the laws

- of any state or province thereof; ‘

(B) “imprisonment” means a penalty imposed by o court under
which the individual is confined to an institution;

(e) “juvenile” means— ‘

(1) a person who is under cighteen years of age; or
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(2) for the purpose of proceedings and disposition under
chapter 403 of this title because of an act of juvenile delin-

uency, a person who is under twenty-one years of age;

((lg) “Suvenile delinquency” means—

(2) « violation of the laws of the United States or o State
thereof or of a foreign country committed by a juvenile whickh
would have been a crime if committed by an adult; or

(2) noncriminal acts commitied by a juvenile for which
supervision or treatment by juvenile authorities of the United
States, o State thereof, or of the foreign country concerned is
authorized; =~

(e) “offender” means a person who has been convicted of an
offense or who has been adjudged to hawe commiitted an act of
juwenile delinguency,

(f) “parole” means any form of release of an offender from
imprisonment to the community by a releasing authority prior to
the expiration of his sehtence, subject to conditions imposed by
the releasing authority and to its supervision;

(g) “probation” means any form of a sentence to a penalty of
imprisonment the execution of which is suspended and the offender
is permitted to remain at liberty under supervision and subject
to conditions for the breach of which the suspended penalty of
imprisonment may be ordered executedy

(R) “sentence” means not only the penalty imposed but also the
judgment of conwiction in a criminal case or a judgment of acquit-
tal in the same proceeding, or the adjudication of delinguency in
a juwenile delinquency proceeding or dismissal of allegations of
delingquency in the same proceedings; ‘

(2) “State” means any State of the United States, the District
of Columbiaythe Commonwealth of Puerto Rico, and any territory
or possession of the United States; :

7) “transfer” means a transfer of an individual for the pur-
pose of the execution in one country of a sentence imposed by the
courts of another country; and ‘

(k) “treaty” means a treaty under which an offender sentenced
in the courts of one country may be transferred to the country of
whick he is a citizen or national for the purpose of serving the
sentence. . -

§4102. Authority of the Attorney General
The Attorney General is authorized— - o o
: (Z) to act on behalf of the United States as the authority re-
ferred toin atreaty; S :

(2) to receive custody of offenders under a sentence of im-
prisonment, on parole, or on probation who are citizens or na-

- tionals of the United States transferred from. foreign countries
and as appropriate confine them in penal or correctional institu-
tions, or assign them to the parole or probation authorities for

" supervision ' .

(3) . to transyer offenders under a sentence of imnprisonment, on
parole, or on probation to the foreign countries of which they are

. citizens ornationalsy oo ‘ ‘
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(}) to make regulations for the proper implementation.of such
ireaties in accordance with this chapter and to make regulations to
implement this chapter.

(6) to render to foreign couniries and to receive from them the
certifications and reports required to be made under such treaties;

(6) to make arrangementis by agreement with the States for
the transfer of offenders in their custody who are citizens or
nationals of foreign countries to the foreign countries of which
they are citizens or nationals and for the confinement, where ap-
propriate, in State institutions of offenders transferred to the
United States; '

(7) to make agreements and establish regulations for the irans-
portation through the territory of the United States of offenders
convicted in a foreign country who are being transported to a third
country for the execution of their sentences, the expenses of which
shall be paid by the country requesting the transportation;

(8) to make ngreements with the appropriate authorities of a
foreign country and to i3sue regulations for the transfer and treat-
ment of juveniles who are transferred pursuant to treaty, the
expenses of which shall be paid by the country of which the
jFuvenileis @ citizen or national,

(9) in concert with the Secretary of Health, Education, and
Welfare, to make arrangements with the appropriate authorities
of a foreign country and to issue regulations for the transfer and
treatment of individuals who are accused of an offense but who
have been determined to bhe mentally ill; the expenses of wwhich
shall bely)azfd by the country of which such person is a citizen or
national;

(10) to designate agents to receive, on behalf of the United
States, the delivery by a foreign government of any citizen or na-
tional of the United States being transferred to the United States
for the purpose of serving a sentence imposed by the courts of
the forewgn couniry, and to comvey him to the place designated by
the Attorney General. Such agent shall have all the powers of a
marshal of the United States in the several districts through which
it may be necessary for him to pass with the offender, so far as
such poweris requisite for the offender’s transfer and safekeering ;
within the territory of a foreign country such agent shall have
such powers as the authorities of the foréign country may accord
hamy

(‘iz\ to de%qaz‘e the outhority comferred by this chapter to

. aﬁceré of the Department of Justice.
§4103. Applicability of United States laws

All lanss of the United States, as appropriate, pertaining to pris-
oners, probationers, parolees, and juvenile offenders shall be applicable
to offenders transferred to the United States, unless a treaty or this
chapter provides otherwise.

§ 4104, Transfer of offenders on probativii

- (@) Prior to consenting to the transfer to the United States of an
offender who is on probation, the Attorney General shall determine
that the appropriate United States district court is willing to under-
takethe supervision of the offender.
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(8) Upon the receipt of an offender on probation from the author-
ities of a foreign country, the Attorney General shall cause the offender
to be brought before the United States district court which is to exer-
cise supervision over the offender.

(¢) The court shall place the offender under supervision of the pro-
bation office of the court. The offender shall be supervised by a proba-
tion ojficer, under such conditions as are deemed appropriate by the
court as though probation had been imposed by the United States
district court.

(@) The probation may be revoked in accordance with section 3653
of thas title and rule 32(f) of the Federal Rules of Criminal Procedure.
A violation of the conditions of probation shall constitute grounds for
revocation. If probation is revoked the suspended sentence imposed by
the sentencing court shall be executed.

(e) The provisions of section 4105 and 4106 of this title shall be ap-
plicable following a revocation of probation.

(f) Prior to consenting to the transfer from the United States of an
offender who is on probation, the Attorney General shall obtain the
ussent of the court exercising jurisdiction over the probationer.

§ 4105. Transfer of offender serving sentence of imprisonment

(@) Except as provided elsewhere i= this section, an offender serving
a sentence of imprisonment in a foreign country transferred to the cus-
tody of the Attorney General shall remain in the custody of the Ai-
torney General under the same conditions and for the same period of
time as an offender who had been committed to the custody of the Ai-
torney General by a court of the United States for the period of time
tmposed by the sentencing court. ‘

(0) The transferred offender shall be given credit toward service of
the sentence for any days, prior to the date of commencement of the
sentence, spent in custody in connection with the offense or acts for
which the sentence was imposed.

(¢) (1) The transferred offender shall be entitled to all credits for
good time, for labor, or any other credit toward the service of the sen-
tence which had been given by the transferring'country for time served
as of the time of the transfer. Subsequent to the transfer, the offender
shall in addition be entitled to credits for good time, computed on the
basis of the time remaining to be served at the time of the transfer and
at the rate provided in section 4161 of this title for a sentence of the
length of the total sentence imposed ond certifizd by the foreign au-
thorities. These credits shall be combined to provide a release’'date for
the offender pursuant to section 4164 of this title. '

(2) If the country from awhich the offender is transferred does not
give credit for good time, the basis of computing the deduction from
the sentence shall be the sentence imposed by the sentencing court and
certified to be served upon transfer, at the rate provided in scction
4161 of this title. ; :

(8) A transferred offender may earn exira good time deductions,
as authorized iw section 4102 of this title, from the time of transfer.

(4) Al credits toward service of the sentence, other than the credit
for time in custody before sentencing, may be forfeited as provided
in section 4165 of this title and may be resiored by the Attorney Gen-
eral as provided n.section 4166 of this title. :

" F Ll S
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(5) Any sentence for an offence against the United States, imposed
while the transferred offender is serving the sentence of imprisonment
imposed in a_foreign country, shall be aggregated with the foreign
sentence, in the same manner as if the foreign sentence was one im-
posed by a [lnited States district court for an offense against the
United States. ‘

§ 4106. Transfer of offenders on parole; parole of offenders
transferred

(a) Upon the receipt of an offerider who is on parole from the author-
ities of a foreign country, the Attorney General shall assign the of-
fender to the United States Parole Commission for su?emision.

(8) The United States Parole Commission and the Chairman of the
Commission shall have the same powers and duties with reference to
an offender transferved to the United States to serve a seatence of im-
prisonment or who at the time of transfer is on parole us they have
with reference to an offender convicted in a court of 1he United States
except as otherwise provided in this chapiter or in the pertinent treaty.
Sections 4201 through 4204; 4205 (d), (e), and (I); 48206 through
4816 : and 4218 of this title shall be applicable.

(¢) An offender transferred to the United States to serve a sentence
of imprisonment may be released on parole at such time as the Parole
Comanission may determine.

§4107. Verification of consent of offender to transfer from the
Uniled States

(&) Prior to the transfer of an offender from the United States, the
fact that the offender consents to such transfer and that such consent
18 voluntary and with full knowledge of the consequences thereof shall
be verified by a United States magistrate or a judge as defined in sec-
tion 451 of title 28, United States Code. .

(0) The werifying officer shall inguire of the offender whether he
understands and agrees that the transfer will be subject to the follow-
ing conditions: _ ,

(Z) only the appropriate courtsin the United States may modify
or set aside the conviction or sentence, and any proceedings seek-
ing suchjaction may only be brought in such courts;

(8)the sentence shall be carried out according to the laws of the
country to which he is to be transferred and that those laws are
subject tc change;

(8) f @ court in the couniry to which he is transferred should
determane upon o proceeding initiated by him or on his behalf
that his transfer was not accomplishéd n accordance with the
treaty or laws of that country, he may be veturned to the United
States for the purpose of completing the sentence if the United
Stutes requests his return; and,

(4) Mis consent to transfer, once verified by the verifying officer,
18 trrevocable. ‘

(¢) The verifying officer, before determining that an offender’s con-
sent 1s voluntary and given with full knowledge of the consequences,
shall advise the offender of his right to consult with counsel as provided
by this chapter. If the offender wishes to consult with counsel before
gwing his consent. he shall be advised that the proceedings will be
continued until he has had an opportunity to consult with counsel.




63

(2) the verifying officer shall make the necessary inquiries to deter-
mine that the offender’s consent is voluntary and not the result of any
promises, threats, or other improper inducements, and that the offender
uccepts the transfer subject to the conditions set forth i subsection
(b). The consent and acceptance shall be on an appropriate form pre-
scribed by the Attorney General.

(e) The proceedings shall be taken down by a reporter or recorded
by suitable sound recording equipment. The Attorney General shall
maintain custody of the records.

§ 4108. Verification of consent of offender ‘to transfer to the

) " United States '

(@) Prior to the transfer of an offender to the United States, the
fact that the offender consents to such transfer and that such consent
8 voluntary and with full knowledge of the consequences thereof shall
be werified in the country in which the sentence was imposed by a
United States magistrate, or by o citizen specifically designated by
a judge of the United States as defined in section 451 title £8, United
States Code. The designation of & citizen who is an employee or officer
of a department or agency of the United States shall be with the ap-
proval of the head of that department or age’lw;{é

() The verifying officer shall inquire of the offender whether he
understands and agrees that the transfer will be subject to the follow-
ing conditions: '

(7) only the country in which he was convicted and sentenced
can modify or set aside the conviction or sentence, and any pro-
ceedings seeking such action may only be brought in that country.

(2) the sentence shall be carried out according to the laws of
the United States and that those laws are subject to change;

(8) if a United States court should determine upon a proceed-
ing initiated by him or on his behalf that his transfer was not
accompplished in accordance with the treaty or laws of the United
States, he may be returned to the country which imposed the
sentence for the purpose of completing the sentence if that coun-
try requests his return; and, =

(4) his consent vo tramsfer, once verified by the verifying offi-
cer, 18 irrevocable.. Co ‘

(¢) The verifying officer, before determining that an offender’s con~
sent is voluntary and given with full knowledge of the consequences,
shall advise the offender of his right to consult with counsel as pro-
vided by this chapter. If the offender wishes to consult with counsel
before giving his consent, he shall be advised that the proceedings will
be continued until he has had an opportunity to consult with counsel.

(d) The verifying officer shall make the necessary inquiries to de-
termine that the offender’s consent is voluntary and not the result of
any promise, threats, or other improper inducements, and that the
offender accepts the transfer subject to the conditions set forth in sub-
section (b). The consent and acceptance shall be on an appropriote
form prescribed by the Attorney General. ‘ ‘

(e) The proceedings shall be taken down by a reporter or recorded
by switable sound recording equipment. The Attorney General shall
maintain custody of the records. _ ,
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§ 4109. Right to counsel, appoiniment of counsel

In proceedings to verify consent of an offender for transfer, the
offender shall have the right to advice of counsel. If the offender is
financially wnable to obtain counsel— : ‘

(Z) counsel for proceedings conducted under section 4107 shall
be appointed in accordance with the Oriminal Justice Act (18
U.8.C. 3006 4). Such appointment shall be considered an appoini-
ment in a misdemeanor case for purposes of compensation under:
the Act;

(2) counsel for proceedings conducted under section 4108 shall
be appoinied by the verifying officer pursuant to such regqulations
as may be prescribed by the Director of the Administrative Ofice
of the United States Courts. The Secretary of State shall make
payments of fees and expenses of the appointed counsel, in
amounts approved by the verifying officer, which shall not exceed
the amounts authorized under the Criminal Justice Act (18 U.S.C.
3006 (@)) for representation in a misdemeanor case. Payment in
excess of the maximum amount authorized may be made for ex-
tended or complex representation whenever the verifying officer
certifies that the amount of the excess payment is necessary to
provide fair compensation, and the payment is approved by the
chief judge of the United States Cowrt of Appeals for the appro-
priate circuit. Counsel from other agencies in any branch of the
government may dbe appointed, provided that in such cases the
Secretary of State shall pay counsel directly, or reimburse the
employing agency for travel end transportation expenses. Not-
withstanding Section 3648 of the revised statutes as amended (31
U.8.0. 529), the Secretary may malke advance payments of travel
and transportation expenses to counsel appointed under this
subsection, ;

§4110. Transfer of juveniles

An offender transferred to the United States because of an act
which would have been an act of juvenile delingquency had it been
committed in the United States or any State thereof shall be subject
to the provisions of chapter 403 of this title except as otherwise pro-
vided in the relevant treaty or in an agreement pursuant to such treaty
between the Attorney General and the authority of the foreign
couniry. :

§ 4111, Prosecution barred by foreign conviction

An offender transferred to the United States shall not be detained,
prosecuted, tried, or sentenced by the United, States, or any State
thereof for any offense the prosecution of which would have been
barred if the sentence upon which the transfer was based had been by
a court of the furisdiction seeking to prosecute the transferred
offender, or if prosecution would hove been barred by the laws of the
jurisdiction seeking to prosecute- the transferred offender if the
sentence on which the transfer was dased had been issued by a court
of the United States or by a court of another State.

§4112. Loss of right, disqualification

Cdn offender transferred to the United States to serve a sentence
imposed by a foreign court shall not incur any loss of civil, political,
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o7 civil rights nor incur any disqualification other than those which
under the laws of the United States or of the State in which the issue
arises would result from the fuct of the conviction in the foreign
country. '

§4113. Status of ulien offender transferred to a foreign country

(@) An alien who is deportable from the United States but who has
been granted voluntary departure pursuant to section 1252(b) or sec-
tion 1954 (e) of title 8, United States Code, and who 4s transferred to
a foreign country pusuant to this chapter shall be deemed for all pur-
poses to have voluntarily departed from this country.

(8) An alien who is the subject of an order of deportation from the
United States pursuant to section 1252 of title S, United States Code,
is transferrved to a foreign country pursuant to this chapier shall be
deemed for.all purposes to have been deported from: this country.

(¢) Analienwho is the subject of an order of exclusion and deporta-
tion from the United States pursuunt to section 1286 of title 8, United
States Code, who is transferred to a foreign country pursuant to this
chapter shall be deemed for all purposes to have been excluded from
admission end deported from the United States.

§ 4114. Return of transferred offenders

(a) Upon a final decision by the courts of the United States that
the transfer of the offender to the United States was not in accord-
ance with the treaty or the laws of the United States and ordering the
offender rveleased from serving the sentence in the United States the
offender may be returned to the country from which he was trans-
ferred to complete the sentence if the country in which the sentence
was imposed requests his return. The Attorney General shall notify
the appropriate authority of the country which imposed the sentence,
within 10 days, of a final decision of a court of the United States
ordering the offender released. T'he notification shall specify the time
within which the sentencing country must request the return of the
offender which shall be no longer than 30 days.

Upon receiving a request from the sentencing country that the
offender ordered released be returned for the completion of his sen-
tence, the Attorney General may file a complaint for the refurn of the
offender with any justice or judge of the United States or any author-
ized magistrate within whose jurisdiction the offender is found. The
complaint shall be upon oath and supported by offidavits establish-
ing that the offender was conwvicted and sentenced by the courts of the
country to which his return is requested; the offender was transferred
to the United State.;‘ for the execution of his sentence; the offender was
ordered released by a court of the United States beé’ore he had com-
pleted his sentence because the transfer of the offender was not in ac-
cordance with the treaty or the laws of the United States; and that
the sentencing country. has requested that he be returned for the com-
pletion of the sentence. There shall be attached to the complaint a
copy of the sentence of the sentencing court and of the decision of the
court which ordered the offender released. o

. A swmmons or & warrant shall be issued by the justice, judge, or
magistrate ordering the offender to appear. or to be brought before
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the issuing authority. If the justice, judge, or magistrate finds that the
person before him is the offender described in the complaint end that
the facts alleged in the complaint are true, he shall issue a warrant for
commitment of the offender to the custody of the Attorney General
until surrender shall be made. The findings and « copy of all the testi-
mony taken before him and of all documents introduced before him
shall be transmitted to the Secretary of State, that a Return Warrant
may issue wpon the requisition of the proper authorities of the sen-
tencing country, for the surrender of offender. )

(¢) 4 complaint referred to in subsection (b) must be filed within
sizty days from the date on which the decision ordering the release
of the offender becomes final.

(&) An offender resurned under this section shall be subject-to the
Jurisdiction of the country to whick he is returned for all purposes.

(e) Thereturn of an offender shall be conditioned upon the offender
being given credit toward service of the sentence for the time spent in
the custody of or under the supervision of the United States.

(/) Sections 3186, 3188 through 3191 and 3195 of this title shall be
applicable to the return of an offender under this section. However, an
offender returned wnder this section shall not be deemed to have been
extradited for any purpose. ‘

(g) An offender whose return is sought pursuant to this section may
be admitted to bail or be released on his own recognizance at any stage
of the proceedings. :

§4115. Execution of senitences imposing an obligation to make
restitution or reparatiors

If in a sentence issued in a penal proceeding of a transferring coun-
try an offender transferred to the United States has been ordered to
pay ¢ sum of money to the victim of the offense for damage caused
by the offense, that penalty or award of damages may be enforced as
though 1t were a civil judgment rendered by a United States district
court. Proceedings to collect the monies ordered to be paid may be in-
stituted by the Attorney General in any U.S. district court. Monies
recovered pursuant.to such proceedings shall be transmitted through
diplomatic channels to the treaty authority. of the transferring coun-
Ery for distribution to the vietim.

CITAPTER 43 OF TITLE 28, UNITED STATES CODE

§ 636, Jurisdiction, powers, and temporary assignment
% £ £ . £ £ * *

(f) A United States magistrate may perform the verification func-
tion required by section 4107 of title 18, United States Code. A magis-
trate may be assigned by a judge of any United States district court
o perform the werification required by section 4108 and the appoini-
ment of counsel athorized by section 4109 of title 18, United States
Code, and may perform such functions beyond the territorial limits of
the United States. A magistrate assigned such functions shall have no -
avthority to perform any other function within the territory of « for-
eign country. : ' :
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CHAPTER 153 OF TITLE 28, UNITED STATES CODE
CHAPTER 153—HABEAS CORPUS
2856. Jurisdiction of proceedings relating to transferred offenders.

§ 2256, Jurisdiction of proceedings relating to transferred
offenders ‘ _
When a treaty is in effect between the United States and a foreign
country providing for the transfer of convicted offenders—

(1) the country in which the offender was convicted shall howe
exclusive jurisdiction and competence over proceedings seeking
to challenge, modify, or set aside conwictions or sentences handed
down by a court of such country; : :

(2) all proceedings instituted by or on behalf of an offender
transferred from the United States to a foreign country seeking
to_challenge, modify, or set aside the conviction or sentence upon
which the transfer was based shall be brought in the court which
would hawve jurisdiction and competence if the offender hod not
been transferred; _

(8) all proceedings instituted by or on behalf of an offender
transferred, to the United States pertaining to the manner of exe-
cution in the United States of the sentence imposed by a foreign
court shall be brought in the United States district court for the
district in which the offender is confined or in which supervision
is exercised and shall name the Attorney General and the official
having immediate custody or emercising immediate supervision
of the offender as respondents. The Attorney General shall defend
against such proceedings;

(4) all proceedings instituted by or on dbehalf of an offender
seeking to challenge the validity or legality of the offender’s
transfer from the United States shall be brought in the United
States district court of the district in which the proceedings to
determine the validity of the offender’s consent were held and
shall name the Attorney General as respondent; and

(5) all proceedings instituted by or on behalf of an offender
seeking to challenge the validity or legality of the offender’s trans-
fer to the United States shall be brought in the United States
district court of the district in which the offender is confined or
o}: the district in which supervision is exercised and shall name
the Attorney General and the official having immediate custody
or ewercising immediote supervision of the offender as respondents.
The Aitorney General shall defend against such proceedings.

CHAPTER 48 OF TITLE 10, UNITED STATES CODE

CHAPTER 48~MILITARY CORRECTIONAL FACILITIES
955. Prisoners transferred to or from foreign countries.
§ 955. Prisoners transferred to or from foreign countries

(a) When a treaty is in effect between the United States and a
foreign country providing for the transfer of convicted offenders, the
Secretary concerned may, with the concurrence of the Attorney Gen-




68

eral, transfer to said foreign country any offender against chapter 7
of this title. Said transfer shall be effected subject to the terms of said
treaty) and chapter 306 of title 18, United States Code.

(b) Whenever the United States is party to an agreement on the
status of forces under which the United States may request that it take
custody of a prisoner belonging to iis armed forces who is confined
by order of a foreign court, the Secretary concerned may provide for
.t}%e carrying out of the terms of such confinement in a malitary correc-
tional facility of his depariment or in any penal or correctional insti-
tution under the control of the United States or which the United
States may be allowed to use. Ewvcept as otherwise specified in such
agreement, such person shall be treated as if he were an offender
against chapier 47 of this title. o ‘
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