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PROVIDING IMPLEMENTATION OF TREATIES FOR 
l' TRANSFER OF OFFENDERS TO OR FROM FOREIGN 

COUNTRIES 

r J 

OOTCtlJfu 19, 1977.-Committed to the Committee of the Whole House on the 
'State of the Union and ordered ta.be printed 

Mr. EILBERG, from the Committee on the JuQicia-ry, 
submitted the following 

REPORT 
[To accompany S. 1682] 

The Committee on the Judicia-ry, to whom was referred the bill 
(8.1682) to provide for the implementation of treaties for the trans
fer of offenders to or :from foreign countries, having considered the 
sa-me, report fa-vombly thereon without amendment and recommend 
the.hill do pass. 

PURPOSE OF BILL 

The purpose of the act is to provide the implementation procedures 
for offender transfer treaties with Mexico and Canada· as well.as.for 
similar future treaties. '? 

BACKGROUND 

In the beginning,q~ 1975, a series of complaints wert\ forwarded to 
the State Departmetl:tabout the treatment of Americans jailed in Mexi
can and other prisons. These complaints, issued by the families of 
these prisoners, stated that. Americans were being arrested, interro
gated, and imprisoned for relatively minor offenses, especially drug 
offenses. While incarcerated, they were being mistreated. Many parents 
complained that they believed that the conditions in these prisons de
pended on how much money the prisoner was willing to give ja,il offi
cials. As a' result of these complaints, the Department of State sought 
to improve the conditions for these Americans in foreign jails. 

Of. particular concern were conditions' p£ Americans,' particularly . 
younger Americans, in Mexican jails, serving~ relatively long terms· 

\0 for some drug offenses. .. . .,. . . 
C\ State' Department actIon was beheve~· to be llladeG!lat~ue m part . 
\J 'fu. the· fact tha.t-in· maQY ·iii.st~n~es wnere· .A:n;..et:ii:ll!<fl~"were- arrested;· 
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particularly in Mexico, great delay ensued before our consular offices . 
were notified. 

In response to these complaints, hearings were held before the Sub
committee on Interna.tional Political and Military Affairs of the Com
mittee on International Relations of the House of Representatives on 
April 29, 30; June 29; October 22, 1975, angJanuary 27, 1976. At 
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those hearings, various representatives of the Departments of State 
and Justice and Members of Congress gave testimony which, for the ~ 
most part, su1:>stantiated the complaints which had been theretofore 
made, especially as to the situation in Mexico. 

Testimony was taken from the Honorable Peter B. Bensinger, the '" 
Chief Administrator for the Drug Enforcement Administration of the 

. Department of Justice. Mr. Bensmger described the drug problem 
'. in Mexico and the U.S: program to aid in the curtailment of drug 
~ traffic coming from Mexico. Representatives of the Stat'a Department 

described the condit~ons prevailing in the prisons in Mexico and out
lined the MexiGan criminal justice system and its procedures. 

r)Uowing comprehen(lj.ve hearings by the House Committee on In
ternational Relat!ons, a variety of options were ~onsidered to respond 
to the aforementIoned problems. It was determmed that a treaty be
tween the United States and Mexico and later with other nations 
would be an effective way to deal with some ofthe problems. 

Such a treaty was prepared and forwarded to Congress in Novem
ber of 1976. The treaty provided that any Mexican prisoner in the ui:s. 
jail could, with his consent, be sent to Mexico to serve his prison time 
in Mexican jails; and any American in a Mexican jail could be sent 
to American jails to serve his time there. This treaty was considered 
to be a precedent for other treaties with other countries so as to allow 
Americans in foreign jails to serve their time in American prisons. 
Thus, for example,although there have not been any complaints about 
the treatment of Americans in Canadian jails, a treaty with Canada 
for the transfer of prisoners has also been signed. Treaties with other 
countries are expected to be prepared and signed in the future. . 

Copies of the ratified treaties with Mexico and Canada follow: 
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'rREATY'WITH C~ADA ON THE EXECU'flON 
OF·PENAL SEmENCES 

MESSAGE 
nOH 

THE P~IDENT OF THE UNITED" STATES 
~8lllTl'ING 

TBETREATY BETWEEN TBlll UNITED STATES OF AMERICA 
AND CANADA ON'TB:m EXECUTION OF PENAL SENTENCES 
WHICH WAS SIGNED AT WASHING~'ON ON MARCH' 2, 1971 

APRIL 18, 1917.--Treaty was readtbe first time and, together wItb 
the accomp~ing' papers,· referred . f;(j the Committee on· Foreign 
Relations and ordered to be· printed 'for the use .of the Senate 

.' I 

61-118 

. 17.8. OO\'DNJIENT PBIN'J,'JNC OFFICE 

WAsmNGTON : :l.rt 

(3) 

o 

(I 



o 

-r 

(I 

a 
/J 

() 



:~ 

" 

, 
< , 
: 

1 
~ 
l 

NCJRS 

OCT 181978 
! , 

LETTER OF TRANSitl'AMQUISJTJONS 
" ~ 

THE WmTE HOUSE, April 18, 19'11. 
To. the Senate, o.f the United States: 

With a view to receiving t'he advice and,consent of the Senate to 
ratification, I transmit herewith the Treaty'between the United States 
of .America and Canada on the Execution of Penal Sentences which 
was signed at Washington on March 2,1977. 

I transmit also, for the information of the Senate, the 1J.'eport of the 
Department of State with respect to the Treaty. 

The Treaty would permit citizens of either nation who had been. 
convicted in the courts of the other country to serve their sentences in 
their home country; in each case the consent of the offender as well liS' 
the approval of the authorities of the two Governments would.be 
required. . 

This Treaty is significant because it revresents an attempt to resolve 
a situation which has inflicted substantlal hardships on -a number of 
citizens of each country and has caused concern to hot'h Govel"ll'lilents. 
I recommend that the Senate give favorable consideration tD this 
Treaty together with the similar treaty with the United Mexican 
States which I ~ave a:lready transmitted. 

, dlIDrlY CAIn'ER. 
(m) 
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THE PRESlDE:NT, 
The W/l,ite House. 

LETTER OF' SUBMITTA;L 

DEP.A.RTM.l!)N';L' OF STATE, 
Washington, D.O., ApriZ 8, 19?'?'. 

THE PRESlDE:NT: I have the honor to submit a Treaty between the 
United States of America and Canada on the ·Execution of Penal 
Sentences which was signed at Washington on March '2, 1977~ I 
recommend that the Treaty·be submitted to the·Senate fOl: its 'advice 
and consent to ratification. ' 

The Treaty is essentially similar'to<that with the United Mexican 
States which was signed on November 25.1976 and has already been' 
submitted by you to the Senate. It would· permit citizens of either 
nation who had been convicted in the courts of the other country to 
serve their sentences in their home country; in each case the· consent 
of the offender as well as the approval of the· authorities of the two 
Governments would be regtrired. . 

The Treaty is intended both to relieve the special hardships which 
fall upon prisoners incarcerated far from home and: to' make their 
rehabilitatIOn more feasible and also to relieve diplomatic and law 
enforcement. rclations between the two countries of the· strains that· 
arise from the imprisonment of substantial number of each country's 
nationals in the institutions of the other. It constitutes part of an 
ongoing effort to improve l;elations between the two countries. It is 
also part of various efforts to establish closer international coopera
tion in law enforcement activities. The Treaty is ''without a uirect 
analogy in United Sta,tes practice, except £orthe Status of Forces 
Agreement with the Republic of Korea (17 UST 1677; TIAS 6127), 
but there are multilateral arrangements of this<lrind among the NordIC 
countries and in the Council of Europe. 

The basic terms of the Treaty are as follows. Each transfer would 
be contingent upon the consent both· ot the state which sentenCed the 
prisoner (the Transferring State) and. of the state which was to re
ceive and confine him (the ReceivIng State) . The decision to transfer 
would be, made on the basis of the whole record of the prisoner and 
the authorities' estimate aato the likelihood that the transfer would 
be beneficial (A.rtic1e ill). In each case, the express consent of the 
prisoner concerned wo~fl have to be obt~ined, ther.e can be l}o involun
tary transfer under thIS Treaty. CertaIn categorIes or prISOnerS"are 
exc1uded from the terms of the Treaty: (l)riillitary offenders; (2) 

\, those having,less than six months to serv:e when P!OC~sing. of their 
transfer begJ.I1s; and (3) offender~agaInst the lmmIgratIOn. laws 
(Article II). The program is basically one between the two federal 
Governments. Prisoners who are transferred become the responsibility 

(V) 

(7) 
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of the federal Government in the Receiving State. However, a sta't'3 
or province in either, coullt!-'J which wishes to allow some of the 
prisoners which it holds to 00 transferred may exercise Chat option 
if it chooses. 

When a prisoner has been transferred, the following procedlm~s 
govern, his treatment,thereafier. The original sentence would carry 
over to his new confinement, preserving deductions for good behaviour 
in prison, labor done by him and pi'etrial confinement. The Trans
ferring State retains the power to grant pardon or amnesty. With 
the.se exceptions, the execution of the sentence is to be carried out 
according to the rules .and practices prevailing in the state .to which' 
11e istrans£erred. (Article IV (1»). In particular, the rules of the 
Receiving State ·as to parole will determine the date at which the 
prisoner IS released from confinement. Each nation is to report to the 
qther on the manner in which it is administering the confinement of 
transferred prisoners.. . 

The Treaty provides in Article II(3) that no prisoner will he trans
ferred until the time for leave to appeal has expired and that no pro
ceedi?gs by way of appeal or collateral attack be pending. It further 
prOVIdes that any collateralattl'fok on the sentence must proceed 
through the courts of the countrywhich imposed the sentence (Article 
\7). 

The Treaty will require implementing legislation to give it effect 
,vithin the United States. Such legislation will be submitted to Oon
gress in the near future. 

Respectfully submitted. 
Onus V ANOE. 

(:: 



Tru1:ATY BETWEEN TlIE UNITED STATES OF .A.MEru:OA AND CANADA 
ON TlIE EXEOUTION OF PENAL SENTENOES 

The Government of the United States of AL'Ilerica and the Govern-
ment of Canada,'.. . \ 

Desiring to enable Offenders, with their cons&:n.t, to serve sentences 
of imprisonment or, parole or supervision in the country of which 
they are citizens, thereby facilitating their successful reintegration 
into society; . ' . 

Have agreed as follows: I . . 

ARTICLE I 

For the purposes of this Treaty: c 

(a) "Sending State" means the Party from which the Offender 
is to be transferred; . . . 

. (b) "Receiving State" means the Party to which the Offender 
is to be1t;ransferred; , 

(c) "Offender" means a person who, in the territory' of either 
Party, has been convicted of a crime and sentenced either to im
prisonment or to a term of probation, parole, conditional release 
or other form of supervision without confinement. The term shall 
include persons suoject to confinement, custodylor supervision 
under the laws of the Sending State respecting juvenile offenders;= 
and 

(d) "Citizen" includes an Offender who may be a dual national . 
of the Parties and in~ the case of the United States also includes 
nationals. 

ARTICLE II 

The application of this Treaty shall be subject to the following 
conditions: . 

(a )"That the offense for which the Offender was convicted and 
sentenced is one which would also be punishll-ble as a crime in the 
Receiving State. This condition shall not be' interpreted So as to 
require that the crimes described in the laws of the two Parties 
be identical in such matters not. affecting the character o£ the 
crimes as the quantity of property.· or money taken or possessed 
or the presence of interstate commerce .. 

'. (b). That the Offender· is a citizen of tne Receiving State. 
'.' . . (c) That the offense is not an offense under the immigration 

Jaws or solely against the military laws of a Party. .' 
. ( d) That there is at least six months of the Offender's sentence' 

'. remaining to be served at the time of his application . 
. , (e) . That no pro",.ieding by way of appeal or of collateral air 

tack upon the Offender's <;onviction ·o;r senUince be pending in 
the Sending State and that the prescribed time for Sippeal of the 

"Offender's conviction or sentence·has expired. 
(1) 

(9) 
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ARTICLE llr 

1. Each Party shall designate an authority to perform the functions 
provided in this Treaty. 

2. Each PartJ shall inform an Offender, who is within the scope of 
the present Treaty, oithe substance of the Treaty., .. 

3. Every transfer under this Treaty shall be commenced by a written 
applicatioIi submitt~d by the O:ffell~er to the authoritY,oUp.e Sending 
State, If the: authorIty. of the Sendmg State approves.lt wIll transmIt 
the application, together with its approval, through diplomatic chan
nels to the authority ofthe Receiving State. 

4. If the authority of the Receiving State concurs, it will so inform 
the Sending State and initiate procedures to effectuate the transfer 
of the Offender at its own expense. If it does not concur, it will 
promptly advise the authority of the Sending State. 

5. If the Offender was sentenced by the courts pursuant to the l~ ws 
of it state or province of one of the Parties, th~approval of the au
thorities of that state or province, as well as that of the federal au
thority, shall be required. The federal authority of the Receiving 
State shall be responsible for the custody of the transferred Offender. 

S. In decidin~ upon the transfer of im Offender, the authority of:. 
each Party shall.bear in mind all factors bearing upon the probability 
that trans£erwill be in the best interests oftlle Offender. . . 

1. No Offender shall be tran$ferred lIDless:; 
(a) he is under a sentence of imprisonment for life; or 
(b) the sentence which he is serving states a definite termina

tion,date, or the authorities authorized io fix such.a date have so 
acted; or ' 

(c) he is subject to, confineIllent, custody or. supervision under 
the laws of the Sending State respecting juvenile offenders; or 

(d) he is subject to mdefinlte <lonfinement as a dangerous or 
habitualoffender. 

S.The Sending State f3hall furnish to the· Receiving State a state-
. mentshowing tlie offi3nse of which the' Offender was convicted, the 
termihati<:m date .of the sellte;nce; the ~engthof time a1!eady; serv;~d 
by· the p1'ISOner and anycredlt.<J to which the·Offender IS entItled on 
account of :Work d.one, .g90d behavior 01' pretrial confinement. Where 
requested .by the Receiving State a translation shall be pr9vided: 

9. Each Party ~haH' establish by legislation or regulation the pro
cedures necess~ry and appropriate to give legal effect within its ter
ritol'Y to selltencesprdhounced by coutts of the other .Party and each 
Party agrE'.8sto . cooperate. in the. procedures. established by. the oth~r 
Party.· .'.. ...... .. . . 

10. Delivery Of . .tIle Offender by the authorities of the Sending State 
to those or. tJ:1e R. ece ... iving. S. tate .. shall Occur at a place. agr~d upon. 
by,b~. PartIes. ,!,h~ ,Sending ,State shaM affox:d ·an'oPl>Drtwu:ty to the . 
RecelVl.ng Statel J:f.1tsodel¥·res~, to:ve~, p~or totliE? t~.aI).Sfer, ,~~at 
the .Offender'sconsent to- tlie' tr~fer, lSgJ,ven 'Voluntarily, and> WIth 
~r kp.o;wl~dg.~· o~ '~e, 'co~~eq~~llces~h~~eof;thr'ougli the, officer, des~g ... · 
nated by the:laws .. of the R~~iymg:S~e~ . . . 

" ~ . .. . . ... ' , .. ", . 
, • 11-,' " • ~< '.~' 
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ARTICLE "tV 

.. L: ,E~cep(~s'~otherw'is~ pr~vi~~d 1Ii ·t~is 7l:~!tty',the'~orliBi~~iC?~, of 
a tr~nsf~~re~,Qff~n4er's:se.~~n~ ~h.ll;ll'~ ~~:r::rIoo.'()?'t·;a(!cor~R~~~p.e 
Jaws and procedures 'of th~ ReceIv:p1kStat~, mcludfug ~he appljcatIOn 
of. a~y. proiisi6n(f()r"t~educ~i~n',of"t~a t,erJY. '~:f~oiifi!iemen~:~:r:~~ro~~, 
con<!itlonalrelease' or otherwIse. Th~ $endingState' ~h~l, ln' adOition,. 
tetam a power to pardon the Offender and the ReeeIvmg State shall, 
upon being advised of such pardoD.jrelease the Offender. 
,2 .. ~rhe Re~~~g State may tr~ll:t unqer its ~aws~latwg to youthi~ 
offenders .. any Offender so categ~:>rIzedund~r :Its laws regar~E}Ss of J.rls 
status under the laws of the SenCl.i:ilg State. . ." '., 

3. No sentence of confinement 'shall be enforced by the"Receiving 
State in such away as to eXtend its duration beyond the date at' which 
it would have terminated according to the sentence of the court of .the 
Sending State. . 

4. TlieRece~vin;t.Stat.e shall not be ep.titled to an~r:eimbursement 
from the Sending ;::;tate for the expenses mcurred by It m the comple-
tion of the Offender's sentence,. . 

5~ The authorities of each Party shall .at the request of the other 
Party prcviderepQrts 'indicating the status Qf all O:ffend~rs trans
ferred.u~der this Treaty, includinginparticul~r the parole or release 
of any 'Offender. Either' Party may, at any time; request a special re
port on t4e !>t~t~ of thee~ecution o~ a~ in!livid1lahdntellce .. 

6. ';l'he transfer of an Offender under the provisions of this Treaty 
shall not create .any additional di'3ability 11Jlder the laws of the Receiv
ing Sta~ or any ~tate or province thereof beyond,those ,which the' tact 
of his convictio1l:mil.y in and of itself already have created. 

AlmCLEV 

:Each Party shall regulate by legislation the extentz if any, to which 
. it will entertain collateral attackS upon the convictIOns or sentences 
handed down by it in the cases of Offenders who h,ave been transferred 
by. it. Upon being info~ed. by the Sendfu.-g State, that the oonvi~t~on 
or sentence has been set asIde or Qth~:rwIse modified, the RecelVmg 
State shall take appropriate action in accOrdance with such informa
tion. The Rooeiving State shall haVe no jurisdiction over any proceed
ings, regardless of their form, intended to challenge~ set aside or other
wise mOdify convictions or sentences handed down in the' Sending 
State. 

hTICLEVI 

An .Offender delivere4for execution of a sentence under thiS Treaty 
may not be detained, tried or sentenced in the Receiving State for the 
same o£fen~ upo~ which the se~~nce to be e~ecuted is based. ]'orpur
poses of thIS ArtIcle, the Becelvmg State will not prosecute £01' any 
ofIense the prosecution of which woUld have been barred under the law 
of that State, if the sentence had. been imposed by' a court, Federal, 
State, or provincial, of the Receiving State. 

o 

o 
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ARTIo~VII 

, . If eithe:r.Party ~ters into an a~ement for .the transfer ot sanc
tionS with any other State, the other PartY shall cooperate in fr/.Cilitat
ingthe tr~nsit through its territory of Otfenders bE}ing tran:;;ferred pur

. ' s~ant ~Q such agreeme!lt. The' Party. intending to make such 'a transfer
~ll glve advance notIce to the other. Party of such tran~fer., 

ARTIOLEVIII 

," l~ThisTreaty 'shallpe su.bject to ~at.ification 'and shalL enter into 
force on the date on ,,,hich instruments of ratification are e2cchanged. 
The exchange of instruments of 'ratification s1;).all take place at Ottawa 
as soon as possible. . . . ... ' 

2. The present Treaty' shall rem.ain in force for three years from 
the date upon which it enters into force. Thereafter, the Treaty shall 

) {!ontinue in force until thirty days from the date upon· which either 
party gives written notice to the other Party of its intention to termi-

.,<j-

nate the Treaty. .. ' 
IN WITNESS WHEREOF the undersi~ed, being duly author

hed by their respective Gov:e.rnments.; lla:ve.slgned the prese:n.t Treaty. 
DONE in duplicate, in the English and French languages, each 

language ver::iion being equally authentic, at Washi:p:gton this second 
day of March; 1977... . 

For the Government of the Uni,ted States of Ameri~a:. . 
GRIFFIN JB. BELL. 

For the Go:vernment of Canada: . 

o 
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TREATY WITH l\ffiXICO ON THE EXECUTION 
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THE PRESIDENT OF THE UNITED STATES 
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: 

TRANSlIIITTING 

A TREATY BETWEEN THE UNITED STATES OF A1IEIHCA 
.AND THE UNITED MEXICAN STATES ON THE EXECUTION. 
OF PENAL SENTENCES WHICH WAS SiGNED IN lUEXICO 

1 

CITY ON NOYEMBER 25, 1;9i6 

FEBRUARY 21, 1977.-Treaty was read the first time and, together with 
the accompanying papers, referred to -the Committee on Foreign 

:Ilelations and ordered to be printed for the Use of theSenute 
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LETTER OF TRANSMITTAL 

TIlE 'YUITE HO"CSE, Feo1'Ua'f'Y 15, 1971. 

11'0 the Senate of the United States: 
IVith 11, view to receiving the advice ancI consent of the Senate to 

ratification, I transmit herewith the Treaty between the United States 
of _\merica and the United Mexican States on the Execution of Penal 
Sentences which was signed in Mexico City on November 25,1976. 

I transmit also, for the information of the Senate,. the report by the 
Department of State with respect to the Treaty. 

The Treaty would permit citizens of either nation who had been 
convicted in the courts of the other country to serve their sentences in 
their ]10111e country; in each case the consent of the offender as well as 
the approval of the authorities of the two governments would be 
required. 

This Treaty is significant because it represents an attempt to re
solve n situation which has inflicted substantial hardships on a num
ber of citizens of each country and has caused considerable concern to 
both governments. It received the approval of the Senate of the United 
Mexican States 011 December 30, 1076. I recommend that the Senate 
give favorable consideration to this Treaty at an early date. 

JDfl\IY CAR'l'ER. 
(III) 

(15) 
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LETTER OF SUBMIT1',AL 

DEPARTMENT OF STATE, 
.' W ashington, January 1'1,19'1'1. 

TIm ,,rJ!ESIDENT, 
~/!'li6"-White House. J{ 

.... THE PRESmENT: I have the hon6r to submit a Treaty between the 
United States1i,of America and the United Mexican States on the Exe
cution of Penal Sentences which was signed in Mexico City on N ovem~ 
bel' 25, 1976. I recommend that the Treatv be submitted to the Senate 
for its advice and consent to ratification. ~ . 

The Treaty would permit citizens of either nation who had been 
cOllvicted in the courts .of the other country to serve their sentenc~in 
their home country j in each case the consent of the offender as well 
as the approval of the authorities of the two govermnents would be 
required. 

The Treaty was first suggested by the Foreign Minister of Mexico 
at a meeting in June of this year and was thEm negotiated in a series 
of three meetings from September to 1{oyember. It was approved by 
the Senate of the United Mexican States on December 30, 1976. It is 
contemplated that a similar Treaty will be negotiated with Canada jn 
the near Iuture. 

The Treaty is intended both to relieve the special hardships which 
fall upon prisoner$ incarcerated far from home and to make their 

.. rehabilitation more feasible, and also to relieve diplomatic and law 
'~.'enforcell1ent relations between the two countries of the strains that 

arise from the imprisonment of large numbers of each country's na
tiona1s in the institutions of the other. It constitutes pal't of an ongoing 
effort to improve relations between tlie two countries. It is also part 
of various efforts to establish closer international cooperation in law 
enforcement activities. The Treaty is without a direct i'tnalogy in 
United States practice, except for the Status of"Forces Agreeme~t 
with South Korea (17 UST 1677 j TIAS 6127), but there .al'e multI
lateral arrangements of this kind among the Nordic countries and in 
the Council of Europe. '. .. 

The basic terms of the Treaty are as follows. Each transfer wonld 
be contingent llpon the consent both of the State which sentenced tho 
prisoner (the Transferring State) and of the state whicl1 was to Te~ 

. ceive and confine him (the Receiving State). The decision to transfer 
WQHId be made on the basis of the ~vh(jle l:ecotd of the prisoner and 
the authorities' estimate as to the likelihood that the transfer would 
beherteficial (Article IV). In each c~se, the' eX~l'ess consent of tbe 
prisoner concerned would have to be ohtained; there can be no invol
untary transfer under this Treaty. Certain categories of prisoners are . 

(V') 

(17) {/ 
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VI 

excluced from the terms of the Treaty: (1) political and military 
offenders, (2) offen~ers who are .dorr,iciliaries of the Transferr~llg 
State, .(3) those havlI~g less than SIX r:lOnths to s~rve ,~rhe~ pr?cess~ng 
of theIr transfer begms, and (4) offenders agamst tIle IffilmgratlOll 
laws (Article II). The program is basically 011e between the t,yO fed
eral govel'llIYlents. Prisoners who are transferred become the responsi
bility of the federal government ill the Receiving State. However, a 
state in either country which wishes to allow some of the prisoners 
which it holds to be transferred may exercise that option if it chooses. 

'Vhen a prisoner has been transferred, the following procedures 
govern his treatment thereaiter. The original sentence would carry 
over to his new confinement, preserving deductions for good behaviour 
in prison, labor done by him and pre-trial confinement. The Trans
ferring State retains the power to gmnt parden or amnesty. 'Vith 
these exceptions, the execution of the sentence is to be carried out 
according to the rules and practices prevailing in the state to which 
he is transferred (Article V(2». In particular,.the rules of the 11c
ceiving State as to parole will determine the date at which the prisoner 
is released from confinement. Each nation is to report to the other on 
the manner in which it is administering the confinemcnt of transiened 
prisoner\:!. 

'l'he. Treaty provides in Article II (5) that no prisoner will be trans
ferred lmtil the time for leave to appeal has e}.-pired and that no pro
ceedings by way of appeal or collateral attack be pending. It further 
provides that any collateral attack on the sentence must proceed 
through the courts of the country which imposed the sentence (Arti
cle VI). 

The Treaty will require implementing legislation to give it effect 
within the United States. Such legislation will be prepared in time for 
transmission to Congress for its consideration in conjunction with the 
Treaty. 

Respectfully submitted. 
H;ENRY A. KISSINGER. 



TREATY BETWEEN '!'HE UNITED STATES OF AMERIOA A~l) THE U ~ITED 
MEXIOAN STATES ON THE EXEOUTION OF PENAL SENTENCES 

The United ,Btates 'Of America and the United Mexican States, de
siring to render mutual ,assistance in combating crime insofar as the 
effects 'Of such crime extend heyond their borders and to provide better 
admini~tration o! 5us~ice by adopting methods furthering the offend
er's sOCIal rehabIlItatlOn, have resolved to conclude a Treaty on the 
execution of .penal sentences -and, t'O that end, have named their 
plenipotentiaries Joseph J'Ohn J'Ova, Ambassador Extra<Jrdinal'Y and 
Plenipotentiary by the P·resident of the United States 'of AmeI'ica and 
Alfonso Garcia Robles, Secretary of Foreign Relations 'by the Presi
dent'Ofthe Unitedllfexican States, 

Who, :having exchanged their full powers and having found them 
in proper and due form, have agreed on the following Articles: 

ARTICLE I 

(1) Sentences tiroposed in the United Mex;ican States 'On nationals 
of the United States of America may he served in penal institutions 
'Or subject to the supervision of the authorities of the United States 
of America in accordance with the :provisions of this Treaty. 

(2) Sentences imposed in the Umted States of America on nationals 
of the United Mexican States may be served in penal institutions or 
subject to the supervision :of the ,authorities of the United :Mexican 
Stat-cs in accordance with the ,provisions of this Treaty. 

ARTIOLE II 

This Treaty shall 'apply only subject to the f'Ollowing conditions: 
(1) That the offense for whkh the offender was convicted and sen

tenced is one which would wlso be genel'ally 'punishable 'as a crime in 
the Receiving State, provided, however, that this condition shall not 
be ,interpreted so 'as to require that the crimes described in the laws.of 
the two States be identical in such matters not affecting the character 
of the crimes such 'as the quantity of property or morrey taken or pos
sessed or the presence of interstate commerce. 

(2) That the offender must be a national of the Rece.iving State. 
(3) That the 'Offender not be 'a domiciliary 'Of the Transferring. 

State. -
(4) That the oifPl1se not be a political offense within the meaning 

of the Treaty of Extradition of 18D!) between the parties. nor an 
offense under'the immigration 01' the purely mil it al'y laws of a party. 

(1) . 

(19) 
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(5) That at least six months of the offender's sentence remains to be 
serv<,« at the time of pl'tition; and . 

(6) That 110 procl'eding by way of appeal or of collateral nttHe1\: 
upon tho offender's conviction 01' sentenc(' be p<'nding in tIlt' Trnnsf<'r
ring State and that the prescribpcl time for appeal of the ofl'pnder's 
conviction or sentence has expired. 

ARTICLE III 

Each State shall designate an authority to perform the functions 
provided in this Treaty. 

ARTICLE IV 

(1) Eyery transfer under the Treaty shan be commpl1ced hy the 
Authority of the Transferring State. Nothing in this Treaty slmll 
prevent im offender from flubmitting a request to the Transfel'l'ing 
State for consideration of his transfer. 

(2) If the Authority of the Transferring State finds the transfer 
of an offender appropriatl', and if the offrnder gin's his expr('ss C011-

sent for hls transfer. said Authority shall transmit a request for 
transfer, throngh diplomatic channels, to the Authority of the R('criv
lllg State. 

(3) It the Authority of the Receh-ing State approves the r<.'Clll('st. it 
'Shall promptly so infoI'lll the Transferring Stat<' and shall initiate the 
necessary procedures to dIect the ti'allsfer of the olfpllder. If it does 
not appi'O\Te the request, it shall so notify promptly the Authority of 
the Transferring State. 

(4) In deciding upon the transfer of an offender the Authority of 
each Party shall bear in mind all factors bearing upon the probability 
that the transfer will contribute to tlH' social rehabiJitation of the 
offender, including the nature. and severity of his offense and his pre
vious criminal record, if any, his medical condition, the strength of his 
connections by residence, presence ill the territory, family relations 
and oth(,l'wise to the social life of the Transferring State and the 
Receiving State. 

(5) If the offender was sentenced by the courts of a state of one of 
the Parties, the approval of the authorities of that state, as wen as 
that of the Federal Authority, shall be required. The Federal Author
ity of the Receiving State shall, however, be responsible for the 
cllstody of the transferred offender. 
. (6) No offender shall be transferred unless either the sentence which 
he is serving has a specified duration, or such a duration has sub
sequently been fixed by the appropriate administrative authorities. 

(7) The Transferring State shall fUl'l1ish the Receiving State a 
statement showing the offense of which the offender was convicted, 
the duration of the sentence, the length of time already served by the 
prisoner and any credits to which the oft'ender is entitled, such as, but 
not limited to, work done, good behavior or pretrial confinement. Such 
statement shall be translated into the language of the Receiving State 
and duly authenticated. The Transferring State shall also furnish the 
Receiving State a certified copy of the sentence handed down by the 
competent judicial authority and any modifications thereof. It shall 
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also .furnish additional information that might be useful to the Au
thorIty of the RecE'iving State in detE'rmining the treatment of the 
cOllvict with a view to his social rehabilitation.' 

(8) If the Receiving State eonsiders that the documE'nts suppliE'd 
by the Transferl'ing State do not enable it. to implement this Treaty, 
it may requE'st additional information. . 

(0) Each Party shall take the necessary legislative measures and, 
where required, shall establish adequate pI'oc~clures, to give for the 
purposes 0:£ this Treaty, legal effect; within its territory to sentences 
pronounced by courts of the other Party. 

ARTlcr,E v 

(1) Delivery of the offendt'r by the authorities of the Transferring 
State to those of the Receiving State shall occur at a place agreed upon 
~y both parties. The Transferring State shall afford an opportunity to 
the Receiving State, if it so desirE's, to verify, prior to tht' transfer, 
that the offender's consent to the transfer is given voluntarily and 
with fun knowledge or the consequences thereof, through the officer 
designated by the laws of the Receivino' State. 

(2) Except as otherwise pl'O\Ticled i~ this Treaty, the completion of 
n transferred offender's sentence sha]} be carried ont according to the 
laws and procedures of the Receiving State, including the application 
of any provisions for reduction of the term of confinement by parole, 
conditional release or otherwise. The Transft'rring State shall, how
ever, retain the power to pardon or grunt amnE'sty to the offende.r and 
the Receiving State shall, upon being a(l\rised of such pardon or am
nesty release the offender. 

(3) No sentence of confinemt'nt shall be enrorced by the Receiving 
State in such a way as to extend its duration beyond the date at which 
it wonld have terminated according to the sentence of the court of the 
Transferring State. 

(-!) '1'he Receiving State shall not be entitled to any reimbursement 
for the expenses incurred by it in the completion of the offender's 
sentence. 

(5) The Authoriti~s of each party shall, every six months, exchange 
]'eports indicating the status of confinement of aU offenders transferred 
under this Treaty, including in particular the parole or release of any 
offender. Either Party may, at any time, request a special report on 
the status of the execution of an individual sentence. 

(6) The fact that an offender has been transferred under the provi
sions of this Treaty shallllot prejudice his civil rights in the Recei v
ina- State in any way beyond those ways in ' .... hich the fact of his con
yiaion in the Transfen'in~ State by itsE'lf effects such prejudice under 
the In. ws of the. Receiving .::;tate or any State thereof. 

ARTICLE VI 

The Trailsferring State shall have exc~usive jurisdiction pver any 
proceedings, regardless of their form, intended to challenge, modify 
or set aside sentences handed down by its courts. The Receiving State 
sllall, upon being advised by the Transferring State of action n:ffect-
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ing the sentence, take the appropriate action in accordance with such 
advice. 

ARTICLE VII 

• .<\..n offender delivered for execution of a sentence under this Tl'eaty 
may not be detained, tried or sentenced hl the Receiving State for 
the same offense upon which the sentr.nce to be executed is based. For 
purposes of this Article, the Receiving State will not prosecute for any 
offense the prosecution of which would have been barred under the law 
of that State, if the sentence had been imposed by one of its courts, 
federal or state. 

AR'rICLE YIII 

(1) This Treaty may also be applicable to persons subject to super
vision 01' other measures lllder the laws of one of the Parties relating 
to youthful offenders. The Parties shall, in accordance with their la"s, 
agree to the type of treatment to be accorded such individuals upon 
transfer. Consent for the transfer shall be obtained from the legally 
authorized person. 

(2) By special agreement between the Parties, persons accused of 
an offense but determined to be of unsound mental condition may be 
transferred for care in institutions in the country of nationality. 

(3) Nothing in this Treaty shall be interpreted to limit the ability 
which the Parties may have, independent of the present Treaty, to 
grant or accept the transf~r of youthful or other offenders. 

ARTICLE IX 

For the purposes of this Treaty-
(1) "Transferring State" means the party from which the offender 

is to be transferred. 
(2) "Receiving State" means the pa,rty to which the offender is to be 

transferred; and . ' 
(:3) "Offender" means a person who, in the territol~y of one of the 

parties, has been convicted of a. crime and sentenced either to imprison
ment or to a term. of probation, parole, suspended sentence, or any 
other form of supervision or conditional sentence without confinement. 

(4) .A. "domicilary" means a. person who has been present in the ter
ritory of one of the parties for at least five years with an intent to re
main perma.nently therein. 

.ARTICIJE X 

(1) This Treaty is subject to ratification. The exchange of ratifica-
tions shall take place in 'Vashington. .' 

(2) ,This. Treaty shall enter i~lt~ force th~rty days after the exchange 
of ratIficatIons and shall remalll El force for three years. 

(3) Should neither cont:ractillg party have notified the other ninety 
days before the three-year period mentioned in the preceding para
graph has expired of its intention to let the Treaty terminate, the 
Tret\ty shall remain in force for another three years, and so on every 
three years. 
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DONE at Mexico City in duplicate, this twenty-fiith day of No. 
vember, one thousand nine hundred seventy six, in the English -and 
Spunish languages, each text of which shall be equally uuthentic. 

FOR TI-IE UNITED STATES OF FOR THE UNITED MEXICAN 
A:afERICA: STNI.'ES : 

o 





25 

At the present time there are apprO'ximately 600 American pri~O'ners 
in Mexican jails and 275 in Oanadian Institutions. A large portIO'n of 
these indivIduals would become immediately eligible. for ~ran~fer 
under the provisions O'f the treaty upon enactment O'f thIS legIslatfon. 

Hearings O'n the treaties were held in the Senate Foreign RelatIOns 
Oommittee O'n June 15 and 16, 1977. The Senate gave its advice and 
consent to ratification O'f the Oanadian and Mexican treaties on July 19 
and July 21, 1977, respectively. However, the treaties are not se1£
executing and require legislation implementing their terms. 

HIS'rORY O'F LEGISLATIO'N 

On July 13 and July 14:~ 1977, the Senate SubcO'mmittee on Peni
tentiaries and Oorrections held hearings O'n the implementing legisla
tiO'n .. That subcO'mmittee solicited the opinions and recommendations 
of the House Judiciary Committee and of the Department of Justice 
to resolve some problems with the bill as originally proposed by the 
Oarter administration. These amendments, incorporating the recom
mendations made by the House JUdiciary Oommittee were then ap~ 
proved by the Senate Penitentiary SubCommittee. The full Senate 
Oommittee on the Judiciary favorably reported the bill on Septem
ber 15, w5th a number of amendments. The full Senate passe,d the bill by 
unanimous consent on September 21, 1977 and on September 23, 1977 
sent S. 1682 to the' House of Representatives for approval. . 

A similar bill, H.R. 7148, was introduced into the House O'f Rep
resentatives and referred to the Judiciary Oommittee. Hearings were 
held before the Subcommittee on Immigration,. Oitizenship, and Inter
natiO'nal Law on September 16 and October 6, 1977, and on October 13, 
1977 the subcommittee favorably and unanimously ordered reported 
the Senate bill, S. 1682. Action on H..R. 7148 was postponed 
indefinitely. 

The full Oommittee on the Judiciary on October 18, 1977 in an open 
session and with a quorum present, considered S. 1682 and by a voice 
vote ordered it reported favorably without amendment. . 

SUMl-IARY OF MAJOR PROVISIONS OF 'THE BILL 

Major provisions of the bill include: . 
(1) The transfer of offenders pursuant to offender transfer treaties 

in existence at the time O'f such transfer. The transfers WO'uld be ef
fected in accordance with procedures outlined in the bill and under 
the directiO'n of the Attorney General. . . 

(2) Verification proceedings to' be conducted in the transferring 
state, befO're a U.S. magistrate and with the right to counsel, to' be 
appointed by the CO'urt If necessary, and paid by the Department of 
State. The purpose of the proceeding is to verify that the offender has 
willingly andknO'wingly agreed to' the transfer. 

(3) Immediate parole eligibility for prisoners returning to the 
United States for.completiO'n of their sentences. 

(4) Exclusive jurisdiction in the courts of the sentencing state to 
entertain cO'llateral challenges to' the fO'reign convictiO'ns and/O'r sen
tences. It should be noted that this provisiO'n dO'es hot preclude or 
suspend in any wayan American prisoner's right· to' petit~O'n U.S. 

97-5760 - 77 - 3 
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courts, for appropriate relief subsequent to transfer, by way of habeas 
corpus. 

(5) If the courts of a receiving country determine that the transfer 
under an offender transfer treaty was not in accordance with the 
treaty, 01' the laws of the receiving country, and orders the offender's 
release, then the offender could be returned to the transferring 
country. 

(6) Prosecution in the United States based upon conduct resulting 
in a foreign conviction and/or acquittal is barred upon 3xecution of the 
transfer into the United States. 

NEED FOR LEGISLATION 

The benefits to be derived as a J;esult of the implementation of the 
Mexican and Canadian offender transfer treaties and other future 
transfer treaties in general are many. 

INCREASED PROBABlLITY OF BEHABlLITATION OF OFFENDER 

Offender rehabilitation whlch is on~ of the primary objectives of 
U.S. penal policy, is facilitated as a result of execution of penal sen~ 
tences in an offender's own country. Rehabilitation is less likely to 
take place where the environment in which the offender finds himself 
is unfamiliar and sometimes hostile to him. Recipients of benefits of 
this greater possibility for rehabilitation are: (1) the individual of
fender and (2) the community into which the offender will eventually 
return. 

IMPROVED BILATERAL RELATIONS BETWEEN T!lANSFERRING COUNTRIES 

Incarceration of individuals in prisons and institutions of a foreign 
country invariably have the effect of straining bilateral relations be
tween the offender's home country and the foreign country. Conditions 
existing within a nation's penal facilities and their reform are not gen
erally high on the list of its legislative priorities. A.s a result, despite 
good intentions, neglect is often found to exist in this, area. The effects 
of this ne~lect is felt by foreign prisoners and is not 'conducive to good 
foreign relations. 

HUMANITARIANISM 

The most fundamental justification for offender exchange treaties 
is human rights. Incarceration in one's own country is severe enough 
punishment. Service of a custodial term in a forei~ jail creates spe
cial hardships upon the individual offender, and his family. 

PRECEDENT FOR INNOVATIVE PENAL L'E(}ISLATlON . 

Extensive hearings on the proposed legislation were heJd both in 
the Senate and House of Representatives subcommittees. Experts in 
the field of eonstitutionallaw were asked to ¢ve their views rep:arding 
the legality of the proposed law. A.ll of the witnesses,. as well as those 
submittin~ statements for the hearing record after balancing the vari
ous 'Consideratjons invol'ven, supported its legality. The treaties ~nd 
tho implementing legislation were praised as novel, thoughtful re-

- - ---- - --- ------~---------
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sponses to the problems of a worldwide problem-easy access to for
eIgn travel, different standards for arrest, trial and imprisonment of 
offenders, and resulting foreign policy strains due to application of 
multiple criminal standards and statutes to foreign travelers or visi
tors. One problem area revolved around the treaties' provision con
ferring exclusive jurisdiction upon the courts of the transferring coun
try to entertain collateral attacks on a conviction or sentence by a 
transferred offender. 

The subcomm~ttee was concerned as to whether (1) any constitution
ally protected rIghts of the transferring offender are taken away by 
the treaty provision, and (2) if sueh is the 'Case, whether the consent 
verification procedures set forth in the legislation adequately served 
as a "waiver" of such rights. As detailed in the section-by-section 
analysis, all of these experts agreed that. the provisions did not con
stitute a suspension, or even a partial suspension, of the writ of habeas 
corpus and that the procedures established by the implementing- legis
lation adequately protected both the offender's and the treaty nations' 
rights. 

For example, Prof. Herbert Weschler, professor of law at Cohlmbia 
Law School, supported the legislation's constitutionality, and sug-
gested the following- framework for any constitutional analysis of the 
treaties and the instant legislation: 

The purpose and effect of the two treaties is not to impose 
affiictive sanction,> on the offenders who mav be transferl'ed 
with their consent from a foreign country to their home coun
try for servieeof their sentences but rather to alleviate the 
special hard::;hip incident to confinement or restraining away 
fTom home. It is inmlansible npon its face to perceive a" poten
tial violation of the Bill of Ri,ghts in such an exercise of the 
treaty power.-Hearings before the Subcommittee on Immi
gration. Citizenship and International Law, October 6, 1977 
(submitted statement). 

SECTION-By-SECTION ANALYSIS 

S. 1682 would implement all trell.t.ies on th'a eXf.'fJ;ution of nenal and 
other sentences which may be ratified and then enter into force. En-: 
actment would allow the existing ratified lreaties with Mexico and 
Canada to become operative and allow future tfeaties to become opera-
tive on their ratification. ' . 

SECTION i-PROCEDURES .FOR PJ,USgh'1'ER EXCHANGE 

The first section of S. 1682 adds a new chapter 306 to title 18 of the 
United Sta,tes Code and contains the hasi<l implementing'provisions 
for prisoner exchange ~reaties. Sixteen m~w sections are included. 
§ 4100. Scope and L.imitations of ~'hapter 

T'J'eaty Requirement ,I - . 
Subsection 4100 (a) requires tha;t the procedures detailed in ~h~s 

legislation can only be applied if there/fis an applicable treaty. ThIS IS 
the same as in the case of extradi'tionl(18 U.S.O. 3181). Thus,ag:ree. 
ments for the transfer oi..offende7!S shall be in the form o"ftreaties. 

l " 
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The proposed legislation does not refer specifically to aU conditions 
which,. the Mexican. and Can!l-dian treaties impose on the transfer of 
an offender. There IS .some dIvergence between thosetwo treaties and 
additional treaties may include conditions not included in the present 
treaties. Therefore S. 1682 has been designed to accommodate the dif
ferences between the Mexican and Canadian treaties as well as any 
future treaties. 

This subsection provides that the authorization to transfer offend
ers is limited to transfers "pursuant to such a treaty." Therefore, aU 
of the conditions contained in the Mexican and Canadian treaties, 
other than those pertaining to the consent of the offender, are exclu
sively the concern of the contracting Parties, that is the countries in
volved. Acceptance by the R~~eiving State of an offender from the 
Transferring 01' Sending State constitutes a binding determination 
that all conditions precedent required by the treaty and legislation 
have been satisfied. 

The acceptance by the Receiving State does not have the same bind
ing effect with regard to the consent of the offender to the transfer. 
The offender has such an interest in this co ldition; that his transfer 
may occur only with. his consent, that he may assert the absence of 
consent and is not bound by any understandings or agreements by the 
Parties on this matter. This question would first be raised with the 
"authority" of the Receiving State and in the event of an adverse 
decision by that authority, the offender may seek relief from the courts. 
:{ the Receiving State. Any such claim would have to be made without 
undue delay or it could be barred by the doctrine of laches. 

Subsection (a) further provides that if an offender is transferred 
pursuant to a trell.ty, the fact that the treaty thereafter ceases to be in 
force shall not operate to prevent the continued execution of the 
sentence. 

Applicaoility 
The treaties with Mexico and Canada provide only for the transfer 

of citizens or nationals to the country of which they are citizens or 
. 'lationals. This bill-to implement these treaties-in subsection 4100 
(b) similarly limits transfers only to citizens or nationals. The ·com-

... lnittee received recommendations that the legislation provide for ap
plicability of prisoner exchange arrangements to permanent resident 
aliens of a receiving State. However, the committee does not recOm
mend the inclusion of this category of offenders at this time. Expedi
tious enactment of S. H382-and thus expedit.ious implementation of 
present treaties which are limited only to citizens or nationals-was 
the primary goal. The committee expects its Subcommittee on Immi
gration, Citizenship and International Law to promptly consider the 
issue, problems, and benefits of amendments to this bill to provide for 
expanding the coverage of this legislation to include permanent resi
dent aliens~ ;Such an amendment could be adopted sufficiently in ad
vance of .iu)ure treaties to provide for inclusion of these individuals in 
future bilateral prisoner exchanges. 

Subsection (b) provides other limitations on prisoner exchanges
reiterating the principles found in thE} Mexican and Canadian treaties 
and thus, except ttl:; noted above, expresses congressional,.'tndorse-ment 

. Qf. the appliCability of these and futureCrea,ties. In a-adi£ion to Iimit-

,. 

t, 
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ing applicability to citizens and nationals, this subsection provides 
that offenders may only be transferred to the country of which they 
are citizens or nationals; transfer may occur only with the consent of 
the offender; th,e offense for which the offender was sentenced satisfies 
the requirements of double criminality as defined in this chapter; and 
that an offender's consent to transfer is in'evocable once it is verified 
by a verifying officer. The requirement of the consent of the offender 
is not intended to be an expression Qf the view that transfer of offend
ers could not be accomplisheu without their consent, but rather an ex
pression of a policy against involuntary transfers of civilian offenders 
in the international area. 

Subsection (b) also implements provisions in any treaty, such as in 
article VIII (1) of the Mexican treaty relating to transfer of youth
ful offenders. It endeavors to protect a person who is under the age of 
eighteen by providing that the consent to transfer be by a parent or 
guardian, or by a court of the sentencing country. The consent by a 
court of the sentencing country has been included to avoid problems 
occasioned by a parent or guardian who, despite the desire of his child 
or ward to transfer, withholds consent. 

This subsection provides that once an offender's consent to transfer 
is verified, it is irrevocabl~, It is the understanding and expectation 
of the committee that such irrevocability applies only once a transfer 
has been actually physically commenced. 

The provision as to the irrevocability of consent has been included 
to avoid the legal problems which would arise if the consent were con
sidered to be revocable as some courts have held with regard to a con
sent to search or to be questioned. There is no intent to preclude with
dra wal of consent by an (,;ffender prior to actua:l transfer. 

Finality of Sentences Required . 
Subsection (c) provides that only sentences which have become final 

may be the basis of a transfer. If litigation concerning the conviction 
or sentence is pending, sucK litigation must be finally resolved before 
the offender is eligible to be considered for transfer. 

It is noted that in Mexico, Canada, and many other countries an 
appeal may be taken by the prosecution. Therefore, until the expira
tIOn of the prescribed time for appeal, the sentence is not final and the 
offender is not eligible to be considered for transfer. 

The prescribed time for appeal is generally short. In Mexico such 
matters are regulated in the applicable Code of Penal Procedure, 
that is, in the Federal Code, the Code for the Federal District of 
Mexico or in the Code of the particular State by which the sentence 
was imposed. 

In Canada the time for appeal is regulated by the rubs of the court 
which imposed the sentence. 

Both the Mexican and Canadian treaties bar a transfer until the 
time for appeal has run. Howeyer, under subsection (c) it would be 
possible under future treaties to provide for transfer prior to the 
expiration of the time for appeal if all parties entitled to appeal 
waived appeal and the sentence thereby became final. Transfers under 
the Mexican and Canadian treaties must await the expiration of the 
appeal period. 
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The fact that there may be a collateral attack on the sentence does 
not prevent the offender from being considered for transfer. The 
pendence of litigation regarding issues other than the conviction or 
sentence does not effect eligibility for transfer. 

Pardons, Am;nesty and Sentence Modification 
Subsection (d) recognizes the right of the sentencing country to 

pardon the offender, to grant him a commutation or amnesty, to 
modify the sentence to the benefit of the offender, and to l'evoke the 
sentence. 

Under the laws of many countries, including Mexico, an offender is 
given the benefit of subsequent ameliorating legislation even if it is 
enacted after his conviction has become final. Thus if a person was 
sentenced to 3 years for an offense for which the maximum at the 
time of sentencing was 6 years and subsequently the maximum penalty 
for that offense is reduced to 4 years, the offender's sentence would be 
reduced to 2 years. A convicted offender is also given the benefit of a 
subsequent repeal. If the provision under which he was sentenced is 
repealed, he is entitled to be released. 

The subsection requires the United States to recognizes subsequent 
ameliorations of the sentence, but only when it has received notice of 
such actions from the country in which the sentence was imposed. 
§ 4101. Definitions 

This new section provides definitions for 10 terms used throughout 
S. 1682. 

Double Oriminality 
The requirement or § 4100 (b) that there he double criminality is a 

recognition of the fact that the United States would not want to be in 
the position of executing a sentence ora foreign country which was 
imposed for an offense which is not known to the federal or state 
criminal laws of the United States and which might be abhorrent to 
the United States. For example, if in country X it is a crime to attend 
a religious service on any day but Saturday the United States would 
not want to execute a sentence imposed for suchan offense. 

On the other hand, if the Federal Government and all but one State 
were to repeal all laws relating to marijuana, a sentence 'by a court of a 
foreign country for marijuana offense would not be regarded as so 
a;bhorrent to the legal principles of the United States that it could not 
,be executed by the United States. The definition of double criminaP-r 
contained in 4101(-a) reflects this view. The definition also requires 
that the offense for which the sentence was imposed is still an offense at 
the time of transfer. Since Mexico and many other countries through
out; the world give a person convicted.of an offense the benefit of a sub
sequent repeal of the law under which he was convicted, the require
ment that at the time of transfer the act :for which the person was 
sentenced still be a crime will avoid problems which would arise if the 
United States were to attempt to tran<;:rel' a prisoner with a sentence 
which at the time of transfer coulci not be executed in the receiving 
country. This definition impleml'nts article II (1) of the Mexican 
treaty a;nd article II (a) of the Canadian treaty. . 

The Mexican treaty requires that the orrense 'be "generally punish
able in the Receiving State" (article II (1» this requirement relates 
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to the nature of the offense. It does not require that thEl·act be il.n offense 
under the Federal law or under the laws of a majority of the States- of 
the Receiving State. 

Impris(}11JT{l,8nt, Juveniles, a'Tlit Offenders 
The definition of "imprisonment" in subsection 4101(b) specifies 

that this penalty }\1UfJj.ba,ve been imposed by a court. However, if the 
imprisonment imlJo..'Nll)y a court does not have a specific duration, a 
specific dura:tion may be subsequently fixed by the appropriate admin
istrative authority as authorized by law. 

The definition or "juvenile" in 4:101(c) adopts the definition of 
chapter 403-Juvenile Delinquency (18 U.S.C. 5031), and the defini
tion of "juvenile delinquency" in 4101 ( d) adopts the definition of chap
ter 403-Juvenile Delinquency (18 U.S.C. 5031), and includes a defini
tion of a juvenile status offense. 

'rhe definition of "offender" in 4101 (e) includes only those who have 
been convicted of an offense or adjudged to have committed an act of. 
juvenile delinquency who maybe transferred. The present treaties and 
this legisla:tion do not otherwise provide for the transfer· of an arrested 
person, or a v.~rson awaiting trial.. . .. 

The definltlOn of "offender" does not mclu;de those mdlvlduals who 
are accused of an offense but who have been determined to be mentally 
ill. Therefore, the provisions and saf.e~ards of S. 1682 do not auto-
matically apply to such persons. SectIOn 4102 (9) provides that the 
Attorney General, working with the Secretary of Health, Education 
and Welfare, can make arrangements for transfer of such individuals. 
The committee expects such arrangements to be made and that the pro
tectio:ns and procedures, especially as to consent and counsel, appli
cable to transfer of offenders under this bill be applied to the transfer 
of mentally ill individuals. 

Probation and PaTole 
The concept of "parole" is known in most other countries of the 

world but bears different names such as "conditional release before 
the expiration of the term.') The Mexican "pl'eparatory liberty" is 
within the concept of parole as defined in stlbsection (f) .. 

The concept !If "probation" is similar~.7 kno'\\'n to many countries 
of the world under various na:mes, for example, Mexico has provisions 
for suspension of the sentence (condena condiciol1al). TIle ¢lefinition in 
I::l~bsection (g) is broad enough to encompass 'aU of them. The defini
tion does not, however, .encompass a sentence of straight probation 

. nor one which grants probation but defers imposition of a sentence of 
imprisonment. These forms of probation have been excluded because 
if the offender having such a sentence violated the probation condi
tions, the courts of the country executing the sentence would be Iac.ed 
with determining the sentence of imprisol1:qJ.ent to be imposed. At this 
time, it was not deemed expedient to authorize such action. 

Sentenae 
The definition of "sentence" in subsectioh (h) was drafted to in

clude and to express the concept of the sentence in other countries. A 
sentence of a Mexicun court includes the determination of culpability 
and lack of culpability. If a sentence is not guilty as to certain of
fenses but guilty as to ?thers charged in the same pI'oceeding and the 

~. 
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convicted offender is transferred to the United States, the acq~~tting 
portion of the sentence will bear on the question of prosecutablhty of 
the offender in the United States. See section 4111. . 

The Mexican treaty (article VIII (1)) provides: "this treaty may. 
also be applicable to persons subject to supervision of other measures 
under the laws of one of the Parties relating to youthful offenders." 

The inclusion wit.hin the definition of "sentence" of an adjudication 
of delinquency in i1 juvenile delinquency proceeding is an expression 
of the intent of Congress that the transfer of "juveniles" who ~ave 
been treated as "juveniles" is authorized, although such proceedmgs 
are generally regarded as civil in nature. The definition also permits 
a juvenile to receive the benefits of a dismissal of an allegation of 
juvenile delinquency in the same proceedings. 

As with the definition of offender, mental health commitments are 
not included in the definition of "sentence." Section 4102(9) authorizes 
arrangements for the transfer and treatment of such individuals under 
such a commitment to be separately established. The committee urges 
the Attorney General and the Secretary of HEW to negotiate such ar
rangements and to issue the necessary regulations as quickly as pos
sible. The committee expects such arrangements to cover the proce
dures aud protections of this act. applicable to transfer of convicted 
or sentenced offenders. 

Other Definitions 
The definitions of "State," "transrer," and "treaty" in subsections 

(i), (j) and (k) areseli-explanatory. 
§ 4102. Authority of the Attorney General 

This section designates the Attorney General as the "authority" 
referred to in the treaties and gives him the necessary authority to 
implement the treaties with regard to receiving American offenders 
from a foreign country who are serving a sentence of imprisonment, 
or who are on probation or parole. It also authorizes the Attorney 
General to transfer Eederal offenders who at'e serving a sentence of 
inIprisonment or who, are on probation or parole, to the country of 
which they are citizens or nationals. . 

Standards for Attorney Genera~ Oonsent 
Under existing treaties and this legislation, the Attorney General 

must agree to the recei.pt or transfer of an offender. The committee 
was cqncerned that the Attorney General exercise his discretion on 
this consent with cal'e. In most cases, and possibly almost all cases, 
he shbuld agree to any receipt or transfer, if the offender requests or 
voluntarily consents to such transfer. However, they may be &n unusual 
situation, involving possibly a dangerous offender, where the Attorney 
General should not agree to the return of the offender, and his im
mediate eligibility for parole, to the United States. Similarly, they;e 
may be an Unusual situation, involving an individual in American 
persons, who for matters of future law enforcement, continuing investi
gation, or other national interests, should not be sent to his home coun
try. The committee therefore expects the Attorney General to 
promptly establish regulations and to provide standards !),nd guide
lines which will govern the exercise of his discretion as to his consent 
to receive or transfer offenders. . 
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Other Powers and Responsibilitie8' 
The section also authorizes ~he Attorney General to designate citi~ 

zens of the United States to act as verifying officers; to make regula
tions for the implementation of the treaties; to make and receive the 
reports required under the treaties; and to designate agents to receive 
and tra.nsport offenders. 

The section authorizes the Attorney General to make agreements 
with the States concerning the transfer of State offenders who. are for
eign nationals and the confinement of transferred offenders jn State 
institutions. 

The expenses of transferring a State prisoner from the time he is 
turned over to the Federalauthorities until he is transferred to the 
authorities of the Receiving St9,te shall be paid by the United States. 
The confinement of a transferred offender in a State institution will 
be subject to the provisions of chapter 301 of title 18, United States 
Code. The expenses of such confinement will be paid as provided in 
that chapter. . 

The Attorney General is authorized to make agreements with other 
countries which presumably would be subject to the Case Act (1 U.S.C. 
112 (b) ). These international agreements would concern: 

1. The transit of offenders through the territory of the United 
States. Such an agreement would enable a country, for example 
Canada, to transfer an offender from a third country through the 
United States and avoid the necessity of making such a transfer 
nonstop from the third country. Expenses of such transit shall be 
paid by the country reQuesting the transit .. 

2. The transfer and -treatment of juvenile offenders. The prob
lems which may arise in connection with the transfer of juveniles 
are such that the proper protection: of the juvenile may require 
a special agreement. 

3. The transfer of individuals who are accused of an offense, 
but who have been determined to be mentally ill. This provision 
is supplementary to those contained in 24 U.S.C. 321, et seq. 
Such agreements would be made in 'COnjunction with the Secretary 
of Health, Education, and Welfare who has available experts in 
the field of mental health. The committee expects such arrange
ments to be promptly made and to provide, to the maximum de~ 
gree possible, for the. procedures and protections of this bill} 
applicable to other transfers-; 

Finally, this section authorizes the Attorney General to dele,!!ate the 
authority conferred on him by this chapter to officers of the Depart
ment of Justice. 
§ 4i03. Applicability of United States la'w8 

This section establishes that all laws of the United States re1ating 
to a prisoner, probationer, parolp.e, or juvenile offender shall apply to 
an offender transferred to the United States for service of his sentence, 
unless the treaty or another l?rovision of law precludes their applica
tion. The effect of this proviSIOn is to treat a foreign-imposed sentence 
as if it were one imposed by a court of the United States, bringin~ all 
questions of sentence computation, good time credits, parole release 
and revocation, and any other related subjects, under United States 
laws. . 
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.An example of a provision of law requiring a different course of 
action than that which would be available if the sentence had been by a 
United States court is found in section 4104( d). It requires that if 
probation is revoked, the suspended sentence imposed by the foreign 
country shall be executed. If the revocation had 'been of probation im
posed by a U.S. court, the court could reduce the sentence. 

An example of a treaty provision which may require a different 
course of action than that which would be available if the sentence had 
been imposed bya U.S. court is found in article V (3) of the Mexican 
treaty, and article IV(3) of the Canadian treaty. Those articles pro
vide "no sentence of confinement shall be enforced 'by tIle Receiving 
State in such a way as to extend its duration beyond the date at which 
it would have terminated according to the sentence of the court of the 
transferring (sending) State." As a result of these provisions, an 
offender who violates his parole must be given credit for the time he 
was under parole prior to its revocation. Under certain circumstances, 
the Parole Commission, if there has been a revocation of parole from a 
sentence of a U.S. Court, may determine not to give the parole violator 
credit for all such time (18 U.S.C. 4~10 (b) (2) ). 
§ 4104. Transfer ,Of offenders on probation 

This section requires that the Attorney General obtain the assent of 
the appropriate U.S. district court to the transfer of offenders on 
probation. ' 

A probationer transferred to the United States is treated as though 
he had been placed on probation by a U.S. district court, The U.S. 
court or probation officer will impose the appropriate conditions of 
probation. If the foreign court had imposed special conditions, these 
should be considered in the determination of 'the appropriate condi
tions. However, if the probationer violates the conditions of probation, 
the U.S. court may not reduce the term of imprisonment which was 
imposed by the foreign -court. The safeguards surrounding the revoca
tion of probation are applicable. 
§ 4105. T-ransfe'f"f'ed offender se'f'Ving sentenae of imprisonment 

In accordance with the concept that a transferred offender will be 
subject to the rules and conditions of the United States from the time 
of his transfer as to the incidents of his sentence, this section provides 
the mechanics for the implementation and computation of a sentence 
of imprisonment. 

O~tody of Attorney Gene'f'a~ . 
The foreign sentence to a term of imprisonment is ,translated into 

a term of imprisonment of precisely the same length to the custody of 
the Attorney General. This places a transferred prisoner in the same 
custody status as persons committed by U.S. District Gourts, who are 
sentenced to the custody of the Attorney General. 

Or'edit 
Subsection (b) parallels section 3568 of title 18, to give the trans

ferred offender credit for all time actually spent in custody on the 
charges for which he is sentenced. The phrase "date of commencement 
of sentence"is used, to allow for the fact that sentences may be con~ 
sidered to commerce on different dates in different conutries, that is, 
the date of ar~est, the date of conviction, of sentencing or of final af-



35 

firmance of the conviction and sentence by the courts. The commence
ment date used by the foreign country will be used, but all prior cu
tody will also be credited. 

Under subsection (c), a transferred prisoner will be credited for 
all good time, work credits, or other credits of similar type which are 
given by the foreign country up to the. date of transfer. From that 
date forward, he will receive good time credits in accordance with 
federal law (18 U.S.O. 4161 and 4162) and Bureau of Prisons stand
ards for earning good time. The two portions or allowances of good 
time will be combined to give a single mandatory release date (18 
U.S.O. 4164), which is the date on which the prisoner must be released 
if he is not earlier {laroled, good time allo.wances may be forfeited, 
and forfeited good tIme restored in the same manner as for any Fed
eral inmate (18 U.S.O. 4165 and 4166). 

Subsection (c) (2) provides for those cases where the foreign coun
try does not have any good time credits. In those cases, the prisoner 
will be given the good time allowance provided by Federal law (sec. 
4161) for the entire length of his sentence. Extra good time (sec. 4162) 
may only be earned from the date of transfer. Work time credits earned 
in foreign prisons will be added to such good time credits. 

Subsection (c) (5) provides for the aggregation, or combination; of 
any new Federal sentence with the foreign sentence. The intent is to 
treat the transferred offender in the same way as a person in custody 
on a Federal sentence. For computation purposes, the offender Shall 
be treated as if he is serving a Federal sentence of the same length as 
the foreign sentence. Thus, a Federal court may order a new sentence 
to be served concurrently or consecutively, with respect to the sentence 
already being served. The two (or multiple) sentences will then be 
aggregated according to the court's order, except for those unusual 
sentences which have attributes which prevent aggr.egation (for ex
ample, life sentences; indeterminate Youth Act or Narcotic Act sen
tences-13 U.S.O. 5010,4253). If the court is silent as to the running 
of the new Federal sentence, current sentencing law will apply-that 
is, the sentences will run concurrently, since the defendant is in Fed
eral custody. 

All good time, work time, and other credits may be forfeited and 
reBtOl'ed, as if the sentence had been imposed by a court of the United 
States. . 

§ 4106. Transfer' of offeniler'son p(h7'ole/ par'ole of offender'8 tr'ans
fe7'7'ed 

Under subsection 4106 (a), the Attorney General is to assign any 
offender on parole in a foreign country who is transferred to the 
United States to the jurisdiction of the Parole Oommission for super
vision for the remainder of his sentence. 

Parole Oommission :power'8 
Subsection (b) establishes that the U.S. Parole Oommission shall 

possess the same authority and responsibility oyer a prisoner or parolee 
returned under a treaty to serve a sentence 'of imprisonment as it does 
over a prisoner or parolee serving a sentence imposed by a court of 
the United State's. General powers of the Commission over such pris
on.ers or parolees are recognized by this provision, ineh,ding t'he au
thority to grant or deny parole, tO,impose rea!,;onableconditions on the 
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parole of such a prisOner, and to modify or Tevoke the parole of any 
prisoner released by the Commission. This subsection also provides 
that any proceeding pursuant to these actions is to be conducted in 
act:'..ordance with applicable federal law relating to parole. 

Parole Eligibility 
Under subsection 4106(c), an offender transferred to the United 

States is eligible .for immediate parole. 
The majority 'Of U.S. nationals serving sentences in foreigncoun

tries for offenses committed in those countries were convicted of nar
cotics offenses. More than two-thirds of federal narcotics offenders 
who receive sentences 'Of more than 1 year are presently sentenc.ed 
under 18 U.S.C. 4205 (b) (2) which permits them to be released 'On 
parole at such time as the Parole Commission determines. Thus, it is 
more in accord with present sentencing practices in the federal courts 
to apply such parole eligibility standards t'O offenders transferring to 
the United States to serve theIr foreign sentences. 

B'Oth the treaties and the implementing legislation make it clear 
that the parele laws 'Of the receiving state shall gevel'll the release 'Of 
It transferred offender. Specifically section 4106 (b) of S. 1682 providcs 
that the parele laws of the U.S. shall apply t'O an offender who is 
already on parele 'Or who is transferred te this country to serve a sen
tence of imprisonment. As neted, sectien 4106 (c) establishes immedi
ate parele eligibility fer transferred offenders. In this regard, the com
mittee wishes te emphasize that the parole determinatien criteria set 
forth in 18 U.S.C. 4206 (and made specifically applicable t'O trans
fcrred offenders by the instant legislation) shaH be uniformly applied. 
In other werds, the C'Ommittee expects the U.S. Parole C'Ommission 
te apply the same standards and crit.eria to transferred offenders as 
are applied t'O U.S. offenders. 

Although there does not appear to be any great diverg-ence between 
the sentences permitted under the laws 'of the United States, Mexico, 
and Canada for essentially similar offenses,in the future we may enter 
into a treaty with a country which imposes substantially more severe 
sentences. By making transferring- offenders sentenced in such coun
tries eligible for parole at the Parole Commission's discretion, the 
Parole Commission will be able to treat such offenders as if they had 
been convicted and sentenced for similar offenses in the United States. 
Such a result would enhance the Government's abi.lity to attain the 
goal of substantially equal treatment of all similarly situated persons 
who commit similar offenses. Again, the Committee expects that the 
Parole Commission will apply the same standards to offenders trans
ferred, based in part on the offense invelved, as are applied to those 
convicted and sentenced by U.S. courts. . 
§ 4101. Verification of consent of offender to transfer from the United 

States 
Neither the Mexican nor Canadian treaty explicitly mentions 

verification of consent by the transferring country. However, the 
Mexican treaty requires the transferring country to obtain the "express 
consent" of the offender to the transfer. The C.anadian t~eat;v provides 
that the transfer shall be commenced "by a wrItten applIcatIOn" ofthe 
offender. Therefore, itwas deemed advisable to provide a procedure for 
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the verification by the United States when it is the transferring State. 
The record of such verification proceedings will be most helpful in the 
event of the institutiop. of proceedings In the courts of the United 
States challenging the consent. The verification proceedings require 
that the offender personally appear before the verifying officer, who 
must be a U.S. magistrate or a judge of the United States as defined in 
section 451 of title 28, United States Code. 

The verifying officer must personally inform the offender of the 
conditioI).s under which the transfer may be made and determine that 
the offender understands them and agrees to them. 1£ necessary, an 
interpreter will be utilized. The right of the offender to consult counsel 
and to have counsel appointed must be explained to Mm by the verify
ing officer. The verifying officer is directed to make the necessary 
inquiries to determine that the offender's consent is voluntary and not 
the result of any promises, threats, or other improper inducements. 
Such inquiries may be directed not only to the offender but to anyother 
person. The verifying officer may also consider any document or 
physical evidence which will assist him in making his determination. 

The entire proceedings must be recorded either by a reporter or by 
suitable sound recording equipment. 

'1'0 provide readily available evidence of the validity of the consent, 
a form to be utilized at the proceeding will be prepared. The content 
of the' form and instruction for its use will be specified in the 
regulations. 
§ 4108. VerifWation of conse-nt of offender' to transfer to the United 

'" States 
The Ittlexican and Canadian treaties provide that the Transferring 

State shall afford an opportunity to the Receiving State, if it so desires, 
to verify, prior to the transfer, through an officer designated by the 
laws of the Receiving State, that the offender's consent to the transfer 
is given voluntarily and with full knowledge of the consequences. To . 
minimize the litigation problems which may arise it has been deemed 
desirable for the,. United States to verify the consent in each case and 

\ to have the verification procedure included in the implementing legis
lation. The verification proceedings require that the offender personally 
app~ar before the verifying officer in the country in which the sentence 
was Imposed. 

t TIle verifying officer may be a United States magistrate, a judge of 
the United States as defined in section *.551 of title 28, United States 
Code, or a citizen specifically designat.oct by a judge of the United 
St.ates as defined in section 451 of title 28, United States Code. 

The verifying' officer must personally inform the offenderoi the 
conditions under which the transfer may be made and determine that 
the offender understands them and agrees to them. If necessary, an in
terpreter will be utilized. The right of the offender to consult counsel 
and to have counsel appointed must be explained to him by the veri
fyin~ officer. The verifying officer is directed to make the necessary 
inqUIries to determine that the offender's consent is voluntary and not 
the result of any promises, threats, or othel' improper inducements. 
Such inquiries mtty be directed not only to the offender but to any other 
person. The verifying officer may also consider any document or physi
cal evidence which. will assist him in malting his determination. 
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The entire proceedings must be recorded either by a reporter or by 
suitable sound recording equipment. 

To provide readHy available evidence of the validity of the consent, 
a form to be utilized at the proceeding will be prepared. The content 
of the form and instruction for its use will be specified in the regula-
tions. ' 
§ 4109. Right to counsel, appointment of counsel 

The ramifications of the offender's consent to transfer are such that 
it. is imperative he have an opportunity to consult with counsel before 
final consent to the transfer. If the offender is financially able to obtain 
counsel, he may do so. If the offender is financially unable to obtain 
counsel, counsel should be supplied. It is not intended to conver~ the 
verification into an adversary proceeding. The consent must be gwen 
by the offender personally not through an attorney. 

For the offender who is being transferred from the United States, 
this section authorizes the utilization of the Criminal Justice Act to 
supply counsel. 

For the offender who is being transferred to the United States, the 
appointment of counsel will be by the verifying officer. The A.dminis
trative Office of the United States Courts will prescribe regulations 
for the appointment of counsel. The fees and expenses of the appointed 
counsel will be paid by the Department of State. 

It is anticipated that federal defenders will be the primary source 
of appointed counsel as the implementation of the treaties is begun. 
The absence of even the appearance· of conflict of interest in the ap
pointment of counsel for the verification proceedings is vital to the 
transfer process. 

It is also expected that appointments of counsel will be made 
promptly so as not to delay any transfer. The A.ttorney General should 
promulgate regulations so as to provide set maximum time limits be
t'ween a request for, and the appointment of counsel. 
§ 4110. Transfer of jWlJenile8 

This section provides that, as ap'propriate, the federal provisions 
concerning the treatment of juvemles shall be applicable to a trans
ferred juvenile. Because of the complex problems which may be en
countered with regard to juveniles, future treaties or special agree
ments relating to juveniles may require deviations from the provisions 
of 18 U.S.C. 5031 to 5042. 
§ 4111. Prosecution ba'l'r'ea by foreign c01'lfl)wtion 

This section provides the offender transferred to the United States 
the same protection against double jeopardy that he would have had 
had he been sentenced by a court of the jurisdiction seeking to prose
cute him. 

In addition, if the jurisdiction seeking to prosecute the offender 
would be barred from prosecuting him, if the sentence which is the 
basic for his transfer has been imposed 'by a Federal court or a court 
of another state, the offender may not be prosecuted. 

'For exampl~j a transf~rring off~nder who was sentenced in Mexico 
for a substantIve narcotICS VIOlatIOn could be prosecuted for It con
spiracy involving the transaction of which the conviction for the sub
stantive offense was, based only if he 'Could be prosecuted for that 
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conspiracy had the substantive conviction been by a court of the jur-
isdiction seeking to prosecute, . , 
If in the sentence issued by the Mexican court the offender had been 

found not guilt~ of on~ or more offenses, but guilty. of one or more 
other offenses wIth whICh he had been charged, the acquittal would 
operate as a bar to further prosecution to the same extent as it would 
had it been by a court of the jurisdiction seeking to prosecute. The 
word "conviction" in this section means the "sentence" upon which the 
transfer was based. p 

The provisions of this'section are not intended to adversely affect 
the rights of an offender under the laws of allY state which are. more 
favorabkt(Hh~ offend,er.: Thus, if state A has a law whicb, pl;ohibits 
a prosecution based upon the same transaction for which an offender 
was convicted in a foreign country, that Jaw is not affected by this 
section. ' 
§ 4112. L088 of right8; i/,isgualification 

This section insures that an offender transferred tothe United States 
will not lose a~y right or be subject to any disqualification because of 
the transfer. . , . ' ., 

However, this. section does not ,affe.ct any loss of rights or disquali
fication incurred under existing Federal or State law by virtue of the 
conviction in the foreign country. ' 

\." ,J " . . 

§ 4113. Status of alien .o/feni/,e'l' t'l'ansfe'J"l'ea to fO'l'eign country; 
Under the :I:Irlmigration and'Nationality Act (Title 8, U.S.C.) an 

alien who has been granted voluntary 'departuI.'e by the Immigration 
and NaturalizatioIlService and who voluntarily leaves the country 
within thespecifie'd time avoi<~s the consequences of an order of de
porta~i(;m. Aliens who are un!1er, outstanding orders of exclusion or 
deportation from the United States execute. those orders by departing 
the United' States. of their own volition; The purpose of section 4113 
is to maintain the status quo with respect to the immigration laws by 
treating aliens' transferred pnder this legislation the same as other 
aliens who have left the United States of their own volition. Conse:: 
quently, aliens transferred under the legislation who have been granted 
voluntary departure will be considered to have voluntarily departed 
fro.m the United States while those who. are under orders of exclusion 
Qr deportation will be considered to have executed those orders by 
. departure from the United States. . 
§ 4114. Return o/transfe'f"rea o/feni/,er8 

Neither the Mexican no.r Oanadian treaty has an express provision. 
COliC!3rning the retui:.J? ?f a transferred offender in the ~vent it is not 
possIble fo.r the ReceIvmg State to execute the sentence of the Trans
ferring State. The transfer of an offender is ordinarily. based upon. the 
Receiving State executing the sentence. If it is unable to do so. there 
may be a breach of the condition and the Receiving State may feel it 
appropriate to restore the parties to the status they possessed prior 
to the transfer. ' . 

Section 4114 describes only one situation under which the United 
States could return the transferred offender-iTa. court of the United 
States decides finally that the transfer was liot in accordance with the 
treaty or the laws of the United States and orders the offender released 
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from serving the sentence in the United States. This could occur if the 
offender were found not to have properly consented to the transfer. 
Section 4114l?I'ovides the procedure for the return of such an offender. 

The CommIttee was concerned that an adequate opportunity might 
not be afforded to allow the Attorney General to inquire of the send
ing state whether or not they wish the return of an offender. This sec
tion provides that "upon a final decision by the court", involving the 
release of an offender, the Attorney General within ten days is to 
notify the sending state of the order of release. It is the understanding 
of the Committee, that as with extradition proceedings, actualTelease 
from custody will not automatically result if a 'COurt order declares 
the basis for custody invalid. In fact, the courts, in almost all situa
tions grant the government the opportunity to appeal, or otherwise 
challenge the release order by a court without the actual release of an 
individual from custody. Such procedures at'e, of course, to apply 
when the release is ordered as a result of a challenge to custody by 
a transferred offender. 

In addition, the Department of Justice has indicated that 'Once, an· 
offender has filed a motion or petition challengi,ng" his im]?risonment 
or transfer, they will immediately contact the sending State even prior 
to any court hearing, in order to determine whether ~h,at sending State 
will wish to have the offender returned if his release is ordered. The 
lO-day period for contacting the sending State is a maximum, and as 
a practical matter, the Department of Justice has indicated thev will 
be able to tell the court at the time of any other whether or not it will 
send the offender back.· . 

First the country in which the sentence was imposed must request 
the return. Second, the Attorney General must determine whether a 
return is appropr~ate-be?ause ?f the u~derlying basis of the treaty Ot 
otl'er foreIgn pol]('v con~Iderahons. TtIC;: honed. that the r~Jease oiau 
offender because of a defect will not result in the automatic return of 
the offender. The hasis for release. lelral or constitutional; theainount 
of imprisonment already served and rehabj}jtative,pU:nitive~ and; det¢r
renee &,oals sh?uld be' we~gh.ed by. the sending and receiving state .' 
before a ,return IS requ(>stf'd or ordered. . ' . . 

'rhe procedur\,s to obtain the return of a transferred offender, in 
general,. correspond. to those utilized in extradition proceedinp:s. How
ever, an, extradition treaty is not required, the offense need not be 
inc]ud(>d in. a list of extraditable 'Offenses, the conviction substitutes 
for prQbaQlecause, and an offender returned is subiect to the jurisdic
tion of the /!Quntry to which he is returned. The return of the offender 
is conditioned upon his being given credit towards Eervice: of the sen
fence for time sppnt in the custody of or under the supe:t;vision pf the 
UnJtedf?tl1.tes .. Th~ section incorpor3:tes by reference sections 3186-
a195 or tItle 18. . . ' 

§ 4115. E..at(!(}Ution of 8(fntences impo8ing an obligation to make resti
t'/.!;fion or reparations 

In some foreign countries, including Mexico, sentences with respect 
to crim~sin which there is a victim often include restitution or repara
tion~, as part of the penalty or awat'd of damages attendant to convic
tion. Although the handling of criminal fines imposed as part of crim
inal seJ~tellces should pose no significant impediment to the transfer 

------ --- -. - --.---~---
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process because of the ability of the affected goverllments to 'work 
out between. themselves the procedures for dealing with such fines, 
restitution to the victims of crimes committed by United States citi
z.ensand nationals in foreign countries presents a more substantial 
problem .. 

Neither the Mexican nor Canadian treaty corttam specific provi
sions concerning sentences which include an obligation to makerepa
rations. However, where the obligation to make reparations is' an 
iritegral n..art of a sentence which also imposes imprisonment or super
vilrion, neither treaty specifically excludes a transfer. 

Tne section provide~ that an obligation may be enforced as though 
it. were a civil judgment rendered by a United States district court. 
Thus, all collection measures available for the satisfaction of a civil 
j,lld~ment may be utilized. The procedures to be utilized for'thecol
lection 'pi an obligation to make reparation are those which would 
govern the enforcement of a civil judgment rendered by 11 U.S. district 
court. 

The committee.is concerned about the possible procedural and other 
p,foblems thllt may be involved in civil enforcement of l>ortions of 

, criminal senterrces .. ~t, the hearings before the Subcommittee on Im
;migration, Citizenship, and International LiVW'} representatives of both 
the Justice 'anQ. .state Departmertts ~iIiaicated that restitution or repa~ 
ration. cqnditions, of sentences. would be ordinarily satisfied, settled, 
OJ,' 'r~solved;' prior to a transfer. The committee supports this position. 
It expe'cts:.that transfer wiJI be limited, in almost all cases, to indi
vidua}!! ;wh~,inust only comply with terms of probation, imprisonment. 
or paiole, and that restitution and reparation conditions will be satis
fied, set.tIed or resolved prior to a transfer. 

$EC',l'ION 2-MAG:rSTRATES CAN CONDUCT VERIFICATION PROCEEDINGS 

Section 2 of S. 1682 amends section 636 of title 28, United States 
Code. by adding a new: subSection (£)authori;dng a U1)ited States 
Magistrate to conduct verification proceedings within the, United 
States. It. further authorizes a judge of any United St!J,tes district 
court to assign: a Unit('d·States magistrate to conduct ved.ficl1tionpro-
ceedings outside of the United States. ..' 

TIle authority of a magistrate abroad ~s limited to conducting the 
verification pJ:oceedings, inclqding the appointment of cQunsel". 

SECTION 3-JURISDICTION OF ,PROCEEDINGS 

Section 3 0.£ S. '1682 delineates. the jurisdiction of the COllris, stf'-ie 
and federal, over matters which maY arise from the treat.iesRI\d im
plementing legislation by adding a ~liew section 225G to title. 28. 

Ohalle,nge8 to 0 onviotion fJ!lIil, Sentenee8 and Habeas (/01'pUS ' 

This new Section 2256 provides tb.at exclusive jurisdiction of any 
proceedirtg seeking to challenge, modify, or set aside cortvictions. or 
sentences shall be.in the CoUll..try inwl1ich' the offender was convicted 
and sentenced. Some question has, been raised as to whether this is 
an improper limitation or an individual's right, under the Uni~ed 
Stab:!s .Constitution,to seek a writ of Habeas Corpus. This provision> 
does" not, htany way, suspend the writ of Habeas Corpus. It merely 
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states that certain types 'of challenges-to foreign coirvictions and 
sentences-may not be brought in American courts. 

Witnesses before til(} Subcommittees of bQth the House and Seilate 
Judiciary Committees were ~nanimous that such a provision is consti
tutionally valid. First, it is jmportant. to note t.hat th~se provisions 
were considered essentia:l in protecting the integrity of the judicial 
process of the respective countries and in securing approval for pris
oner exchange treaties, i,n the past and presumably in the future. The 
Departments of Justice and State indicated that neither the United 
States nor' u;ny other country which is currently II. party or expected 
to become a party toa treaty for the execution 9,f penal Sel).tenceB 
would have acquiesced to a provision which would"permit the courts 
of the Receiving State to set asid~ or modify a sentenGe iffiposed by 
the courts of t.he Transferring State. O,thel'Wiso thefundumen,tal sov
ereignty of a nation over crimes committed within its territorial 

.boundaries would be impugned. . 
Second, the limitation does n<.>t affect any existi;ng right of an 

offender. If such an individual were not transfel:red,. and remained in 
the sentencing or convicting nation, he could only challenge his con
viction or sentence in that nation. See Neely v. Henkel, 180 U.S. 109 
(1901). . 

Third, under the provisions of this bill, th,e Qifender will be m~de 
fully aware of the f~ct that one of the condltjons of the. ~I:ans.fer is 
that the Transferring State retains exclusive jurisdiction over chal
lenges to the sentence or conviction and that neither the treaty or 
legislation, nor the fact of transfer confers jUrisdiction :to the Receiv
ing State over the validity of the sentence or conviction. Prior to any 
transfer, he must expressly and voluntarily consent to such a condi
tion and under this bill, such consent must be verified. under carefully 
developed ~afeguards.· . . . . . ' . 

. Fourth; assuming adequate: alternative procedures are available in 
the sending state for challenges to a conviction or sentence, limit!ttion 
of such challenges in the federal courts are perfectly proper. CQrripare 
Stone v. Powell, 428 U.S.4.65 (1976). . 

The committee wishes to make it clear that this limitation does not 
deprive the United States courts of their supervisory jurisdiction ov.er 
activities of United States law enforcement agents, even.abr01id. A 
transferred prisoner could seek, through habeas corpus procedures, 
relief where he can show that American officials engaged in conduct 
connected with his foreign detention or. conviction which would have 
been unlawful or constitutionally impermissible in the United States. 
In such It situation, the gravamen of the transferee's complaint would 
not go to the validity of the foreign conviction, but would instead 
focus on the supervisory authority of the court over government,agents. 
Iu other words, it would be proper for United States courts to con
sider the right of the United States to maintain custody over a'trans
ferJ;ed OffeIlcler against whom nnconstitutional acts by United States 
government agents have been perpetratecl'if these acts are connected 
to the foreign conviction and therefore to the prisoner's present in
ca1.'ceration; Neither the treaties nor the implementing legislation re
ql,J.i're 11 waiver of a right the tral1sferee might have to seek redressIQr 
constitutional violations committed by the U.S. Government or its 
agents. 
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Other challenges 
AIty challenge ill the courts of the receiving state, other than to the 

foreign conviction or sentence is not precluded by this bill, or any 
treaty. Thus, a transferred offender may challenge in the receiving 
state, the procedures for transfer, the manner of the ex~cution of his 
confinement, or the constitutionality of the legislation or any treaty. 
Specifically, this section does not preclude a transferred offender from 
challenging the constitutionality of the provisions of the treaties and 
l~gislation which J?reclude the courts of the United States from modi
fying or setting aSIde the sentence of a foreign court. 

This section also has no effect on civil suits by the offender against 
individuals. 

Finally, it should be noted that although the treaties and imple
menting legislation are legislative acts which affect a specified group 
of individuals and there is no judicial trial in the United States, they 
do not constitute bills of attainder because neither the treaties nor 
the legislation inflict punishment. They merely make available to cer" 
tain offenders convicted abroad the option of serving in the United 
States a binding sentence of a foreign court. The conferring of this 
option cannot be equated to punishment. See United States v. Lovett, 
328 U.S. 303 (1946) ; Barenblattv. United States, 360 U.S. 109 (1959) ; 
United States v. Brown, 381 U.S. 43'7 (1965); 
Venue 

This section provides that exclusive jurisdiction of any proceeding 
seeking to challenge, modfy, or set aside convictions or sentences shall 
be in the country in which the offender was convicted and sentenced. 

It further provides that proceedings by or on behalf of an offender 
transferred from the United States seeking to attack the conviction or 
sentence must be in the court, State or Federal, which 'Would have 
had jurisdiction of such proceedings if the offender had not been 
transferred. 

Al!l1iti~ation in the United States, or other than an attack on a sen
tence of a State court, must be brought in the Federal courts. 

The venue provisions for Federal litigation conform generally to 
existing law. 

SECTION 4--'.I'RA.NSFER OF MILITARY OFFENDERS 

Section 4 amends chapter 48 of title 10, United States Code, by add-
ing a new section 955. . 
§ 955. Prisone1's transjer'1'ed to or j?'om j(J1'eign countries 

Subsection (a) would simply permit the tra,nsfer of foreign citizens 
who had been convicted by United States courts-martial of offenses 
other than purely military ones and would otherwise have been eligible 
to be transferred abroad under a treaty. Due to the ruling in O'Oalla
han v. Parke?', 395 U.S. 258 (1969), there will not be many persons in 
this categ?ry but 'cases may arise. occasionally, part.icularly ?verse~. 

Subsectlon (b) relates to executIve agreements whIch contam prOVI
sions such as A1.'ticle XXII, paragraph 1 (b) of the S~atlls of Forces 
Agreement between the United States and the RepublIc of Korea, 17 
U.S.T. 1611, T.T.A.S. 6127, which was aut,horized bv Article 'IV of the 
.Mutual Defense Treaty of 1953, 5 U.S.T. 2368, T.T.A.S. 3097. That 

I, . ___ ~ 
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provision, which has not heretofore been implemented, would permit 
the Secretary of the appropriate Military Department upon his re
quest to receive a member of the United States Armed Forces from 
Korean custody and keep him in American facilities to serve his 
sentence. 

The provisions of § 955 supplement the provisions of the new chap
ter 306 of Title 18 of the United States Code which would be added by 
the first section of S. 1682. 

A member of the United States Armed Forces convicted of an of
fense in a foreign country with which the United States does not have 
a Status of Forces Agreement, e.g. Mexico, may be transferred to the 
United States pursuant to a general treaty on the execution of penal 
sentences and the provisions of chapter 306 to title 18. 

However, if the United States is a party to an agreement on the 
status of forces 'contained in a treaty or authorized by a treaty, a mem
ber of the United States Armed Forces convicted by the courts of one 
of the other parties to such an agreement, pursuant to such an agree
ment, may be transferred to United States custody to serve his 
sentence. 

SEOTION u-APPROPRIATIONS 

This section authorizes !l.ppropriations to t.he Department of State 
and Justice, and the Administrative Office 'the U.S. Courts to carry 
out the purposes of this legislation. The two subsections provide for 
allocation of expenses to the agencies which are ~iven responsibility 
for payment under the legislation. 

ESTIMATE OF COST 

The Department of Justice has mformed the Committee that no 
additional Bureau of Prisons or other Department of Justice person
nel will be required as a result of the enactment of this legislation. 
However, an initial onetime cost of $60,000 for transporting prisoners 
will be required for the current fiscal year. Other costs, contained 
within the budget of the Department of Justice, will involve support, 
including food, clothing, and release procedures for individuals housed 
in Federal prisons as a result of the transfer of offenders to such 
prisons. At this time, it is not known exactly how many individuals 
will be coming to the United States as a result of this legislation so 
no exact determination can be made as to the increased support costs 
for the Bureau of Prisons. In future years, additional support costs 
will also be required beMuse of the transfer of additional American 
prisoners. These support costs will, of course, be offset by savings 
resulting from the tra:nsfer of prisoners in Federal prisons to foreign 
jail. 

The Department of State has indicated that there will be a one-time 
additional expense of $200,000 for the first year of implementation of 
this Act to pay for attorneys fees during verification proceedings as 
to the consent of an offender to return to his home country. Thereafter, 
there should be an an:nual cost of approximately $20,000 to cover 

.-
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attorneys fees based on a estimate of forty individuals per year. No 
additional personnel or travel costs should be required by the Depart
ment of State as such costs will be absorbed within the present re
sources of that Department. 

These estimates, of course; are based on implementation of exist
ing ratified treaties with Mexico and Canada. If additional treaties 
are ratified, additional costs may be involved. 

The Congressional Bud~et Office has advised the Committee that the 
annual cost of S. 1682 WIll be approximately $.7 million. The Con
gressional Budget Office estimate is included 'as part of this report. 

Pursuant to clause 7 of rule XIII of the Rules of the House of 
Representatives, the committee concurs with the cost estimate sub
mitted hy the Congressional Budget Office and believes that itaccu
rately reiI(lcts the cost associated with the effective implementation of 
S.1682. 

INFLATIONARY hIPACT STATE)IENT 

Pursuant to ,clause 2(1) (4) of rule XI of the Rules of the Hou~e of 
Represent.atives, the Committee estimat.es t.hat t.his bill will havH no 
inflationary effect on prices and costs in the op!)ration of the national 
economy. 

OVERSIGHT STATEMENTS 

Pursuant to clause 2(1) (3) (A) of rule XI of the Rules of the 
House of Representatives, the Subcommittee On Immigration, Citi
zenship, and -International Law has been charged by the Committee 
on the Judiciary with the responsibility of overseeing the implementa
tion of prisoner exchange treaties pursuant to th.is legislation. In 
particular, the Subcommittee has 'been charged with overseeing the ad
ministration of this lelrislation by the Departments of State and 
Justice. Consequently, the Sllbcommittee will closely monitor the im
plementation of this legislation through periodic hearings and other 
mechanisms. Such oversight has already commenced asa part of the 
hearing process in considering and approving this legislation. 

Clause 2(1) (.a) (D) of rule XI of the Rules of the House of Repre
sentatives is inapplicable since no oversight findings and recommenda
tions have been received from the Committee on Government 
Operations. 

ADMINISTRATION POSITION 
i, 

D~partmen'~al reports have not been received on S. 1682. However, 
in forwarding the administration bill, H.R. 7148, in an Executive 
Communication to the Speaker, and in the testimony of representa
tives of' the Departments of State and Justice, the executive branch 

I made it clear that it strongly supports the enactment of this legislation. 
Copies of the executive communication forwarding H.R. 1148, and 

the testimony of representativeS of the Departments of State anfl 
.Tust.ice a re set forth below: ' 
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OFFICE OF TIIE ATTORNEXGENERAJJ, 
Wa8hington, D.O., Aznil ~8, 1977. 

Ii owe of Repre8entative8, 
Wa,~Mngton, D.O. 

DEAR MR. SPEAKER: Enclosed for your consideration and appropri
Ilte reference is a legislative proposal to implement treaties for the 
transfer of criminal law offenders to or from foreign countries. The 
transfer provisions of this proposal would only be operative when 
there is a relevant treaty in force. 

On November 25, i976, a Treaty between the United States of 
America and the United Mexican States on the Execution of Penal 
Sentences was signed in Mexico City. This Treaty was submitted to 
the United States Senate for its 'advice and consent to ratification on 
February 15, 1977. A similar treaty has recently been signed with 
Canada. 

The Treaty and the proposed legislation wonld permit nationals or 
citizens of either nation who have been convicted in the courts of the 
other country to serve their sentences in their home country; in each 
case the consent of the offender as weU as the approval of the au
thorities of the two governments would be required. The Treaty is 
intended both to relieve the special hardships which fall upon offend
ers incarcerated far from home and to make their rehabilitation more 
feasible, and also to relieve diplomatic ancllaw enforcement relations 
between the two countries of the strains that arise from the imprison
ment of large numbers of each country's nationals in the institutions 
of the other. The decision to transfer would be made on the basis of 
the whole record of the offender and the authorities' ~stimate as to 
the likelihood that the transfer would be beneficial. 

Certain categories of offenders are excluded from the terms of the 
Mexican Treaty: (1) political and military offenders, (2) offenders 
who are domiciliarles of the Transferring State, (3) those having less 
than six months to serve when processing of their transfer beghl.s, 
ancI (4) offenders against the immigration laws. Such exclusions are 
not included in this legislation since the proposal is drafted to imu'!e
ment any such treaty. The program is basically one between the b'(l 
federal governments. Offenders who are transferred become the 're
sponsibility of the federal government in the Receiving State. How
ever, a state in either country which wisheslo allow some of the pris
oners which it holds to be transferred may exercise that option, if it 
chooses, through and with the consents of the federal governments. 

When an offender has been transferred, the following procedures 
govern 11is treatment thereltiter. The original sentence would carry 
over to his new confinement, preserving deductions for good behavior 
in p,rison, labor c}one by him and pre-trial confinement. The Trans
ferrmg" State retams the pm,er to grant pardol). 01' amnesty. ·WIth these 
exceptions, the execution of the sentence is to be carried out according 
to the rules and practices l)revailing in the state tu which he is trans-
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ferred. The proposed legislation is broad enough to penuit the transfer 
of offenders who are on parole and even those who have been placed on 
probation with a sus1?ended sentence of imprisonment. In particular, 
the rules of the ReceIving State as to parole will determine the date 
at which the offender is released from confinement. Each nation is to 
report to the other on the manner in which it is administering the 
confinement of transferred offenders. 

The treaty and the proposed legislation provides that nn offender 
may be transferred until the time for leave to appeal has expired and 
tIuit no proceedings by way of appeal or collateral attack be pending. 
It is further provided that any collateral attack on the sentence must 
proceed through the courts of the -country which imposed the sentence. 

The enclosed legislative proposal is ne~essary to implement these 
treaties and any other treaties. pertaining to the subject matter 'rhich 
may enter into force. The proposal is premised on the ~onsent of both 
cOlmtries and the offender involved in the transier, and therefore it is 
essential that a procedure for the verification of the consent to trans
fer be provided. Thus, this proposed legislation recognizes the right 
to connsel for the offender ,and the necessity of the consent being given 
with full knowledge of the consequences concerning which the offender 
must be advised prior to his consent. 

Also, the proposal provides that the sentence shall be executed in this 
country as though the sentence was imposed by a court of this country. 
Exclusive jurisdiction for challenges to the. ~en~ence, however, is 
reserved to the transferring country. Other proceedIngs, such as those 
pertaining to the manner of execution in the United States of a sentence 
imposed by a foreign country, are reserved to the Federal courts. Pro
ceedings instituted in the United States by or on behalf of an offender 
ttansferred from the United States to a foreign country seeking to 
challenge, modify or set aside the conviction or sentence upon which 
the transfer was based are within the,jurisdiction of the court which 
would have had jurisdiction had the offendernot been transferred. . 

The proposal only pertains to the, ttansfer of citizens or ,lationals 
who have been convicted of a criminal offense or who ha' 'e been 
adjudged to have committed an act of juvenile delinquency,or.vho ate 
accused of an offense but have been determined to be mentally ill. The 
legislation would also authorize the return of an offender to the trans
ferring country if he is ordered to be released by courts·ofthe. United 
States for failure to comply with the relevant treaty 01' laws of the 
United States regarding the transIer. The law regarding immigration 
status lmder title 8, United States Code, is preserved. The provisions 
of the proposed legislatio,n concerning agreements for the transfer of 
one accused of a crime buti who is in need of treatment fot a mental 
illness supplement the existing law (24 U.S.C. 321 et seq.) which 
authorizes the transfer of the mentally ill from a foreign country to 
the United States. . 

This proposed legislation is necessary to fully implement treaties for 
the transfer of criminal law offenders toOl' from foreign countries. I 
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therefQre urge the early cQnsideratiQn and adQptiQn Qf this legislative 
initiative. 

The Office Qf Management and Budget has advised that enactment 
Qf this legislatiQn WQuid be in accQrd with the prQgram Qf the 
President. 

Sincerely, 
GRIFFIN B. BELL, Attorney General. 

STATE~IENT QF PETER F. FLAHERTY, DEPUTY A'ITo.RNEY GENERAL, 
Co.NCERNING H.R. 7148-PRISo.NER TRANSFER LEGISLATION, SEP-
n~mER 16, 1977 . 

Mr. Chairman and members Qf the cQmmittee, thank yQU fQr the 
QPPQrtunity to. appear befQre this SubcQmmittee to.day Qn behalf Qf the 
Justice Department in supPQrt Qf R.R. 7148, which is essential fQr the 
implementatiQn Qf treaties Qn the Executio.n o.fPenal Sentences. The 
cQncepts embQdied in this measure are strQngly endQrsed by the Admin
istratiQn. As yQU knQW, a cQmpaniQn bill, S. 1682, has been intrQduced 
in the Senate by SenatQr J Qseph Biden, Chairman Qf the SubcQmmittee 
Qn Penitentiaries and CQrrectiQns. 

The United States has signed a treaty with the United Mexican 
States and a treaty with Canada based UPQn the principle that the 
sentence Qf an Qffender CQn victed Qf a crime in a ~Qreign cQuntry can 
be mQre effectively and mQre humanely served in his Qr her Qwn CQun
try. This is a principle which we whQleheartedly endQrse. 

The Senate has given its advice and CQnsent to. the ratificatiQn Qf 
bQth treaties. ThQse actiQns are subject to. declaratiQns in the.Senate 
resQlutiQns Qf ratificatiQn that the United States will nQt depQsitits 
instruments Qf ratificatiQn until dter the implementing legislatiQnhas 
been enacted. The actiQnsQf the Senate and th3 declaratiQns in the 
resolutions Qf ratificatiQn emphasizes the iact that these treaties are 
nQt seIf:executing, bu~ require Ieg~slatiQ~befQre. they can be i~ple
mented. H.R. 7118 WQuid accQmplIsh thIS purpQse. H.R. 7148 IS de
signed to. permit the implementatiQn nQt Qnly o.f the present treaties, 
but also. Qf any future treaties Qn the executiQn Qf penal sentences. It 
shQuld be nQted, hQwever, that the implementing legislatiQn is Qpera
tive Qnly where there is an lUlderlying treaty:. 

Neither H.R. 7148 nQr the treaties cQnfer a right Qn an Qffender to. 
be. transferred. They merely authQrize the cQuntries to. transfer 
offenders. The treaties and H.R. 7148 have been drafted to. give the 
greatest· cQnsideratiQn to. the interests Qf the Qffender fQr humane 
incarceratiQn. 

We believe the treaties and the prQPQsed implementing legislatiQn 
wiUimprQve the administratiQn Qf criminal justice, while safeguard
ing and insuring that the humanitarian purpQse Qf these treaties will 
nQt be subv~rted. A transfer may be aCCQmplished Qnly if the Qffender 
consents WIth full knQwledge of the cQnsequences Qf the transfer. 
Recognizing the PQtentially cQercive situatiQn in which Qffenders find 
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themselves, every effort has been made in the proposed implementing 
legislation to guarantee that the consent required by the treaties in 
fact will be voluntarily and understandingly given, including provid
ing an offender an opportunity to consult counsel prior to giving final 
consent. 

Benefits accrue to the offender who is transferred. First, the treaties 
and the proposed legislation provide that the sentence, for the execu
tion of which the offender is transferred, shall operate as a bar to 
further prosecutions in the Receiving State to the same extent as if 
the sentence had been issued by a court of the particular jurisdiction 
seeking to prosecute. This provision, in effect, is an extension of the 
policy behind the double jeopardy clause of the Bill of Rights to a 
situation to which that clause otherwise would not apply. 

Second, although recognizing the sentence of the foreign jurisdic
tion for this purpose, neither the treaties nor the proposed legislation 
converts the foreign sentence to a domestic sentence for the purpose of 
determining the adverse consequences of the sentence. Rather, it is 
provided that the transfer will not result in adverse consequences 
other than those which in any (went would flow from the fact of the 
foreign conviction. 

ThIrd, the parole system of the Receiving State will govern timing 
and conditions of release from prison. 

Canada win not be prepared to implement its treaty until late this 
year at the earliest. Mexico, however, is presently ready to implement 
its treaty, find we have plans for the rapid implementation of the 
treaty with Mexico. We are also working with the State Department 
and the Mexican Government to complete as much of the necessary 
preparatory work as possible in order to permit us to effect the trans
fers under the treaty with Mexico at the earliest possible date. We 
presently anticipate that the first tra:nsfers under the Treaty with 
Mexico could occur within a matter of days of the effective date of 
the treaty. 

It should he noted that at least nine, a~encies are actively jnvolved 
in making the arrangements for the transfer of offenders if the treaties 
are ratified and the legislation enacted. The Parole Commission, the 
Bureau of Prisons, and the Probation Office, Mstgistrates Division, 
and the Criminal.Tustice Act Division of the Administrative Office of 
the U.S. Courts are developing plans to expedite the transfer process
ing and the determination of parole eligibility after the transfer. 

As a result of our internal review of the proposed legislation and 
having taken into consideration comments and 'suggestions from this 
subronlmittee and other committees, various amendments have been 
made to S. 1682 and: as amend('d, it has been reported to the full 
Senate .Tudiciary Committee. The original version of S. 1682 was 
idpnt.ical to R.n.. '7148. I reque~t, Mr. Chn-irmitn, that the amended 
version of S.1682 be made a part of the record of this hearin~. Also, 
I would urge that this commit.t('e ('onsidp.r amending H.n.. 7148 to con
form to the umended version of S. 1682. The prop'osed amended bill 
dol'S not deviate :from the basic objectives expressed in the original 
bill, hutTather (,11hanC'('s our ability to attain them. 
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I also request, lVIr. Chairman, that the section by section analysis of 
the amended S. 1682 be made a part of the record of this hearing. 

Under the treaties and the proposed implementing legislation, 
American prisoners confined in Mexican (Canadian) prisons under 
sentences imposed by Mexican (Canadian) courts may be transferred, 
subject to their consent, to the United States to serve their sentences in 
the custody of the Attorney General. The treaties and the proposed 
legislation bar prisoners transferred tl() the United States from col
laterally attacking th(>.ir Mexican (Canadian) convictions in any 
courts other than Me}.ican (Canadian ) courts. Thus, an American 
prisoner returning to the Uni~ed States retains whatever right he or 
she may have to attack coIlateJ::111y the conviction in the courts of the 
sentencing 'country, but may not challenge that conviction in an Amer-
icancourt. . .. 

I would like to discuss the constitutionality of the provision which 
disallows Federal and State court jurisdiction to entertain an attack on 
foreign convictions brought by transferred prisoners. I would also like 
to discuss the effectiveness of the consent of an American held in a 
foreign prison, as a condition of the transfer. 

The Office of Legal Counsel of the Department of Justice has 
examined these constitutional questions and has concluded (1) the 
treaties and the proposed implementing legislation do not.strip prison
ers held in aMexican jail by Mexican authorities of any existing right 
to challenge in the United States their foreign convictions; .and (2) 
even if such a right were found to exist, that right could be properly 
waived pursuant to the procedures outlined in the proposed implement
ing legislation. 

The unique nature of the prisoner transfer treaties and proposed 
implementing legislation means that there are no judicial decisions 
precisely on point. There is, however, judicial precedent in analogous 
situations that underscores the opinion of the Office of Legal Counsel 
that the treaties and· implementing legislation are constitutional.. For 
example, in that legal memorandum, which I request be made part of 
the record, it is pointed out that the Supreme Court has, in extradition 
cases, concluded that the Constitution has no relation to crime com
mitted without the jurisdiction of the United States against the laws 
of a foreign country, and that the courts are bound to accept the deter
mination implicit in an extradition treaty that the foreign trial is 
presumptively fair. Therefore, an American accused of crime or having 
been convicted of crime in a foreign country may not challenge the 
fairness of the foreign proceedings in an extradition proceeding. 

Does the fact of transfer into the custody of the Attorney General 
carry with it the right to challenge the conviction ~ Again we believe 
the extradition analogy is appropriate here. 

Neele'!/. v. Henkel, in which an (>xtradition treaty was challenged as 
unconstItutional because it did not guarantee rights, privileges and 
immunities guaranteed by the Constitution to those accused of crime 
in the United States, supports the proposition that there is no constitu
tional right to have a federal or state court examine into the fairness 
of the forei~n proceedings. The Court concluded that the provisions of 
the treaty, in the judgment of the Congress, were deemed adequate to 
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the ends of justice in cases of persons committing crimes in a foreign 
country. If the "Great Writ" may not be invoked to prevent extradition 
to a country which may not .follow procedures compatible with Alneri
can notions of constitutional fairness, it would seem logical to conclude 
that habeas corpus would not be available to a U.S. citizen returned to 
this country after his foreign conviction. 

It should be noted here that we do not view the treaties or the im'p1e
menting legislation as limiting the right a transferred prisoner rrught 
have to habeas corpus relief or civil damages where the prisoner alleges 
and can prove that American officials engaged in conduct connected 
with his foreign detention or convictioI): which would not have been 
constitutionally permitted if the conduct had been in the United States. 
In such a situation the gravamen of the transferee's complaint would 
not go to the validity of the foreign conviction but would instead focus 
on the right of the United States to hold in custody a person against 
whom unconstitutional acts by Government I/,gents have been per
petrated which are connected with his incarceration. In short, neither 
the treaties nor the implementing legislation require the transferee to 
waive whatever right he might have to seek redress for constitutional 
violations committed against him by the United States or its agents. 

If, however, a court were to hold that the fact of transfer to the 
custody of the Attorney General for the purpose of serving a sentence 
imposed by a foreign tribunal triggers a constitutional right to test 
the fairness of the foreign proceeding in either a Federal or State 
court, we think that the consent procedures established in S. 1682 
would be held constitutionally adequate to establish a waiver of that 
right. The issue, as we understand it, is whether such consent may 
be voluntarily given because the prisoner has, in reality, no vi{l,ble 
options. While consent that is inherently involuntary cannot be cured 
by the employment of elaborate procedures, we see no basis for con
cluding that the consent here would be "inherently involuntary." 

Two recent Supreme Court cases--Jackson v. United States and 
Bmdy v. United States-deal with the waiver of a constitutional right 
and whether or not alternative means existed whereby the Govern
ment might obtain its objectives without impermissibly encouraging 
the waiver of a constitutional right. In Brady, the Court deterrruned 
that even faced with the possibility of a death penalty, a defendant 
could knowingly and intelligently plead guilty although the plea 
would automatically preclude a death sentence. If a guilty plea entered 
in part in fear of the death penalty is not "inherently involuntary," 
we do not think the consent to be given by prisoners under the trans
fer treaty and legislation would be said to be so; 

Unlike the situation in Jackson, there is no alternative means to 
provide the benefits of these treaties to the prisoners. Unless the 
treaties contained the provision prohibiting collateral attack by 
American prisoners in American courts, they would not b.ave been 
negotiated. We think a. court would be reluctant to hold that the 
Government may not, under these circumstances, confer the benefits 
accruing from the transfer with condition requiring waiver of any 
habeas corpus rights attached. ' 
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The treaties authorize the Receiving State, if it so desires, to verify 
that the offender's consent to the transfer is given voluntarily and 
with full lmowledge of the consequences thereof. Both R.R. 7148 and 
S. 1682, as introduced, required that such verification be by a U.S. 
magistrate or by a specifically designated citizen of the United States. 
S. 1682 has been amended to provide that such designation be by a 
judge of the United States in order to avoid even the slightest appear-
ance of a conflict of interest. . 

In the proceedings to verify consent the offender has the right to 
the advice of counsel, and if the offender is financially unable to obtain 
counsel, counsel will be assigned. For the offender being transferred 
from the United States the Criminal.Justice Act (18 U.S.C. 3006A) is 
made applicable. For the offender being transferred to the Umted 
States, R.R. 7148 provides that the Secretary of State shall provide 
counsel. Again, to avoid even the slightest appearance of a conflict of 
interest, S. 1682 has been amended to provide that the Verifying 
Officer shall make the appointm~nt of counsel pursuant to regulations 
to be prescribed by the Director of the Administrative Office of the 
Courts. The Secretary of State will pay for such appointed counsel. 

R.R. 7148 lists three major consequences of the transfer which 
must be brought to the attention of the offender at the verifying pro
ceedings. In order to make these consequences even more explicit, and 
further assure the voluntariness of the consent of the prospective 
transferring offender, S. 1682 has been amended to provide even more 
detailed directions for the conduct of the verification proceedings and 
to require that they be recorded. . 

R.R. 7148 basically provides that a transferred prisoner will be 
eligible for parole upon service of one-third of his or her sentence, 
except in the case of an offender who was under the age of 22 years 
nt the time of conviction. Such an offender would be eligible for pa.
role at any time. S. 1682, as amended, provides that an offender trans
ferred to the United States to serve a sentence of imprisonment may 
he released on parole at such a time as the Pa.role Commission may 
determine. 

This change was made because: 
. (1) The majority of U.'S. nationals serving sentences in for-

eign countries for offenses ·committed in thoEe c.ountries were con-
victed of drug offenses. More than two-thirds of Federal drug '1 

offenders who receive sentences of more than 1 year are. presently 
sentenced under section 4205 (b) (2) which permits them to be re-
leased on parole at such time as the Parole Commission deter-
mines. Thus S. 1682, as amended, is more in accord with present 
sentencing practices in the Federal courts. . 

(2) This change would also permit greater flexibility in parole 
adjustment of foreign sentences which arc significantly longer 
than sentences for similar offenses in the United States-a situa
tion which does not exist with respect to Mexi:-anand Canadian 
sentences .. 

In cl()sing, let me again stress that the Department ·of .Justice be
lieves that the treaties and legislation represent an extremely worth
while opportunity to ameliorate the har.dsh~ps of imprisonment which 
presently result from conviction in a foreign count·ry of .violations 
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of its criminal laws, and to enhance the rehabilitative potential of our 
respective criminal justice systems. . 

Again, I wish to emphasize that the amendments to S. 1682, de
veloped in conjunction with this subcommiftee and other congres
sional committees, greatly.enhance our ability to attain the objectives 
of treaties on the execution of penal sentene-es. Therefore, I strongly 
urge the adoption of these amendm. ents by this Subcommittee. As you 
may know, S. 1682 was reported out of the Senate Judiciary Com-
mittee yesterday. . 

This concludes my statement, Mr. Chairman. We will be happy to 
answer any question the Committee may have. 

Thank you. 

PREPARED STATEMENT OF WARREN CHRISTOl'HER, DEPUTY SECRETARY, 
DEl'ARTltIENT OF STATE 

Mr. Chairman and members of the committee, I am pleased to have 
this opportunity to be with you today to discuss H.R. '7148, the bill 
to implement the Mexican and Canadian Prisoner Transfer Treaties. 
The administration strongly supports the treaJties and the legislation, 
both as humanitarian measures to relieve the hardships of the pris
oners and as steps t'O improve relations with our two neighbors. 

Only a few days ago, I had a conversation with our Ambassador 
to Mexico, the former Governor of Wisconsin, Patrick Lucey, who 
stressed the importance that Mexico attaches to early implementation 
of our treaty on prisoner transfer. The Foreign Minister of Mexico 
made the same point during his conversation with Secretary Van~e 
and me last month. Both of them were assured that we shared theIr 
hope that the Congress will shortly enact the legislation necessary to 
implement the treaty. 

In my statement i will set forth the context of the treaties and the 
need for the legislation. W'e have reviwed the legislation to makA cer
tain that itis consistent with the treatie~ and that its operation will 
enhance and not adversely affect our foreign relations. I will defer to 
my colleague, Deputy Attorney General Flaherty regarding the de
tails of the implementing legislation. . 

BACKGROUND 

It is essential to remember the 'COntext of the treaties and this legis
lation. Most Americans probably have never had reason to c'Onsider 
how exceedingly fortunate we are to have excellent relations with our 
two neighbors) Mexico and Canada. The borders between many coun
tries are heaVIly fortified, and the people on either side look across 
with susp-icion and hostility. 

HappIly this is not the case, as we look North or South across our 
long borders . 
. However, the presence of U.S. citizens in the jails of Mexico and 
Oanada (and ihe converse) has come to be a dark shadow on our good 
relatio~s. ~he ~reaties were negotiated to remove that impediment, and 
the legIslatIOn IS necessary to complete the task. ' 

.As.a general matter, the welfare of American prisoners in foreign 
jails has greatly concerned the Depa.rtment of State. Today.approxi-
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mately 2,200 are in foreign jails, nearly 600 of them in Mexico and 
275 in Canada. 

The situation in Mexico is well known. Congressiona1 hearings have 
high-lighted the prisoners' problems. They have shown the inadequacy 
of prison conditIons there with respect to food, medical treatment, 
security against violence, and other matters. In spite of efforts by the 
Mexican authorities there is still much that is unsatisfactory. 
, In any case, there are special hardships involved in bemgin a prison· 

'abroad. It is difficult or impossible to maintain contact with one's 
family or friends. Language problems can make prison life more dif
ficult. The isolation inherent in being imprisoned abroad can aggra
vate the always difficult problems of readjustment after release. 

Comparable hardships exist for foreigners in U.S. prisons even 
though there is less publicity about them. The problem of prisoners, 
and the publicity they generate, has been a burden in our diplomatic 
relations. 

The treaties and this implementing legislation will1ift that burden. 
Following signature of the treaties, the President transmitted them 
to the Senate fur advice and consent. The 'Senate by an overwhelming 
majority gave that advice and consent, specifying only that ratifica
tion should be withheld until enactment of the implementing legisla
tion. Parallel procedures were followed in Mexico which completed 
all necessary steps by January of this year to permit exchange of 
ratification and entry into force of the treaty. Although Canada has 
not yet passed its necessary legislation, it is expected to introduce such 
legislation before the end of the year. 

OPERATION OF THE LEGISLATION 

.A. good deal of the necessary spadework to begin implementation 
of the treaty with Mexico has already commenced. State Department 
personnel have accompanied -representatives of the Justice Depart
ment to Mexico to discuss matters with their Mexican counterparts. 
While the transfer of prisoners is the responsibility of the Department 
of Justice and of the magistrates assigned to that task, the State.De
partment will have t.he function of helping to make sure that rela
tions beween the Mexican and American penal authorities go 
smoothly. The important steps of identification of American prison
ers, adjudication of the citizenship of those who have never had 
passports before and the issuance of certificates of identity have al
ready begun. In addition, the State Department is working closely 
with the Immigration and Naturalization Service to ensure that the 
U.S. ImmigratIOn preclearance program proceeds on schedule. 

Failure to act promptly in implementing the treaties could increase 
the chances for diplomatic misunderstanding as weH as additional 
problems in our bilatera.l relations. As I noted, the Mexican Govern
ment gave final approval to the treaty in January of this year. Since 
then, they have reiterated on several occasions their eag2rness to begin 
the exchange promptly. We share fully the Mexicans'view that 
prompt repatriation is the most desirable and humane solution for the 
problems· of American offenders in prison-particularly the young,er 
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ones. We would not wish to give the Mexicans, by our failure to act, 
the impression that we no longer share their sense of urgency. 

The American prisoners themselves have followed the course of this 
legislation closely. They are aware that the Mexican Government has 
taken final action and that the repatriation of those who are eligible 
awaits only legislative action by the United States. For us to delay 
could further increase the understandable anxiety and frustration that 
those prisoners have so frequently expressed to their families and to 
U.S. officials. 

COlofOLUSIOlof 

The Department of State, without reservation, joins with the De
partment of Justice in urging the speedy enactment of H.R. 1148 
which is necessary for the implementation of the treaties with Canada 
and Mexico. 

Mr. Chairman, this concludes my formal presentatioll. I will be 
pleased to try to answer any questions the Committee may have. 

BUDGETARY INFORMATION 

, Clause 2(1) (3) (B) of rule XI of the Rules of the House of Repre
sentatives is inapplicable because the instant legislation does not create 
new bndgetary authority. Pursuant to Clause 2(1) (3) (C) of rule XI, 
the following estimate and comparison was prepared by the Congres
sional Budget Office and submitted to the committee: 

CONGRESSIONAL BUDGET OFFIOE COS'1' ESTIMATE, OOTOBER 1977 

CONGRESSIONAL BUDGET OFFi0E, 
U.S. CONGRESS, 

Washington, D.O., October 17, 1977. 
Hon. PETElt W. RODllofO, Jr., 
o lu:ti1'1TUJ,n, OorlllmtiUee 'on the Judiciary;, U.S. H OU88 of RelJ1'esenta

tive8~ Washington, D.O. 
DEAR MR. CHAIRMAlof: Pursuant to Section 403 of the Congressional 

Budget Act of 1974, the Congressional Budget Office has prepared the 
attached 'Cost estimate for S. 1682, a. bill to provide for the implemen
tation of treaties for the transfer of offenders to or from foreign 
countries. 

Should the Committee so desire, we would be pleased to provide 
further details on the attached cost estimate. 

Sincerely, 
ALWE M. RIVLIN, Di1'ector. 

CONGRESSTON AL BUDGET OFFICE-COST ES'l'Il\IATE 

OOTOB;ER 17, 1977. 
1. Bill number: S.1682 .. 
2. Bill title.: A bill to provide for the implementation of treaties for 

the transfer of offenders to or from foreign countries. 
3. Bill status: As considered by the House .. Tudicia.ry Committee on 

October 18, 1977. ' 
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4. Bill purpose: This legislation provides :for the implementation of 
treaties permitting the transfer of offenders to and from foreign coun
tries for the puroose of serving penal sentences, and authorizes the 
appropriation of such funds as may be necessary for such purposes. 

5. Cost estimate: 

Authorization amount8 and e8timate C08t8 

[by fiscal years, in millions of dollars] 

Fiscal year: 1978 ______________________________________________________ -_____ 0.7 
1979 ____________________________________________________________ 0.6 
1980 ____________________________________________________________ 0.7 
1981 ____________________________________________________________ 0.8 
1982 __________________________________________________________ ~_ 1.0 

The costs of this bill fall within budget function 750. 
6. Basis for estimate: This estimate assumes enactment of this legis

lation and ratification of the treaties with Mexico and Canada on the 
execution of penal sentences on or before October 30, 1911. 

Costs in 1978 and out years are subject to appropriations. 
Implementation of the treaties would involve the following activi

ties: 
(1) the processing of returning American citizens serving penal 

sentences in foreign countries, including: 
(a) the review and litigation of individual cases; 
(b) the provision of counsel for indigent offenders; and 
(c) the transportation of returning offenders to institutions 

in the U.S. ; . 
(2) the imprisonment andlor parole of returnees; 
(3)' the processing of foreign nationals incarcerated in the U.S. 

who elect to return to their country of origin; 
(4) the transfer of foreign nationals. 

The costs of processing the return of U.S. citizens, their imprison
ment and parole review, and of screening of requests for transfer of 
foreign nationals are assumed to be borne by the Department of Justice. 
The costs associated with the provision of cr:msel for indigent re
turnees will be borne by the Department of State. 

Costs to the U.S. are sensitive to the number of offenders electing to 
return to their home country and granted permission for transfer. The 
Department of Justice estimates that there are 570 Americans in Mexi
can jails, of which approximately 225 are eligible and willing to return 
to the U.S. They estimate that 140 to 110 offenders in Canada are eligi
hie to return to the U.S., but that a small percentage will elect to 
rfiturn. One hundred twenty to two hundred. Americans are expected 
to return to the U.S. each year after the initial transfer of prisoners in 
fiscal year 1978. . 

The Bureau of Prisons estimates that as of March 1971 there were 
488 Mexican nationals and 65 Canadil'n nationllls in federal prisons. A 
Department of Justice poll of Mexican nationals held in rederal pris
ons indicates that only one percent are interested in returning to 
Mexico. 

This estimate assumes a workload of 225 offenders returning to the 
U.S. in December 1911 from Mexico and a net flow of 150 offenders per 
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year returning to the U.S. thereafter. Canada has not enacted enabling 
legislation, but it is expected in ths current session. This estimate as
sumes a net transfer of 25 offenders per year from Canada to the U.S. 
beginning in the third quarter of fiscal year 1978 .. The Department of 
Justice estimates that fifty percent of the firs;' group returning to the 
U.S. will be eligible for parole or mandatory release after a short proc
essing period. The estimate assumes tha~ the returning offenders will 
eerve an average of 18 months in federal prison and 5 years on parole. 
The estimate also includes $100,000 in fiscal year 1978 for the defense 
of ConstiLiltional attacks on the treaties and the implementing 
legislation. 

Costs in fiscal year 1979 and later years are estimated using current 
CBO economic assumptions. 

7. Estimate comparison: None. 
8. Previous CBO estimate: Estimates were prepared for the resolu

tions of ratification for the treaties with Mexico and Canada and the 
bill as passed by the Senate. This estimate differs bv using more recent 
information on the numbers of offenders involved"and by using aver
age per capita care costs in computing the costs of imprisonment 
rather than 9,verage per capita prison costs. 

9. Estimate prepared hy : Joseph Whitehill. 
10. Estimate approved 'by : 

C. G. NUOKOLS 
(For James L. Blum, Assistant Director for Budget Analysis). 

COMMrrTEE RECOMMENDATION 

jJter careful consideration of this ilegislation, the Committee is of 
th~ opinion that this bill should be enacted and accordingly recom
mends that S. 1682 do pass. 

CHANGES IN EXISTING LAW 

In compliance with Clause 3 of Rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as re
ported, are shown as follows (existing law is shown in roman, matter 
repealed enclosed in black brackets, and new matter is printed in 
italic) . 

TITLE 18, tj'NITED STATES CODE 

* * * * * * 
Chapter 306.-TRANSFER TO OR FROM FOREIGN 

COUNTRIES 
"Sec. 
4100. Scope and limitation of cTwpter. 
4.101. Definitirms. 
4102. Authority Of the Attorney General. 
4.108: .4.ppUcabilitll of United States laws. 
4104. Transfer of of/enders on probation. 
4105. TransferfJf of/ende:rs serving sente1~ce of imprisonmrnt. 
4106. Tmnsjer of of/enders on parole; parole of ofJend.erstransterred. 

* 

410"1. 'Verification Of consent ofof/encZer to transfer from theUni.ted States. 



58 

-4108. 17 crijication of con8ent of offender to tran8fer to the United State8. 
-4109. Right to COun8eZ, appointment of counsel. 
Jt110. Tran8fer of juvenile3. 
-4111. Pr08eC1tUOn barrcll by fm'eign conviction. 
4112. Los8 of right8, ll'i8ljualijication. 
411:J. Statu8 of (tlien offender transferred to a foreign country. 
411.}. Rcturn of tmllsfcrred offender8. 
4115. E.rc{}'ution of 8entencC8 'i1ttposing an obligation to ma7.0 re8tit1ttion or 

1·oparafions. 

§ 4100. Scope and limitatioll of chapter 
(a) The provisions of this clwpte1' ?'elattng to the transfel' 0/ 

offenders shall be applicable only 'when a treaty pl'oviding for such a 
t1'(lns,fer i8 in /orce, and shall only be applicable to t?'ans/er8 0/ 
offenders to and ,front a foreign country pursuant to sueh a treaty. A 
sentence imposed by a foreign eountry upon an offender who i8 sub
sequently t?'an8fe1'1'ed to the United States pursuant to a treaty slwZl 
be subject to being fully e(JJecuted in the United States even tlw,ugl}- the 
treaty ,under 'wh-ich the ofiende1' 'was t1'ans/en'ed is no longeij' in force. 

(b) An offen del' may be tran8fe1'red from the United States pursuant 
to tltis chapte1' only to a counb'Y of wldch the offender is a citizen 01' 
national. Only an offender 'I.()ho i8 a. 1itizen or 1w.tional of the United 
States may be tmllsfel'1'ed to the United States. An offender may be 
tmns/eNect to 01' j1'om the United State8 only 'I.vith the offender'S 
con-sent, and only 'if the offense for 'toMch the offende1' 1.cas sentenced 
satisfies the requi1'ement of double O1'hninality as def...1.ed in tMs Ol.ap
tel'. Once an offender'S consent to tmnsfer has been verified by a 
vel'ifying office1', that con8ent shall be irrevocable. If at the time of 
transjl31' the offender is wnder eighteen years of age the transfer 8hall 
not be a(J(Jornplished unless con8ent to the transfer be given by a 
parent 0'1" guardian or oy an appropliate court of the sente'hving 
country. 

(c) An offender 8hall not be transfe1'1'ed to 01' frorn the United 
States i.f a pl'oaeeding by 'toay of appeal 01' of collateral attack upon 
the conviction 01' sentence be pending. 

(d) The United States upon 'receiving notice Tram tIle country 'I.vldch 
irnposed tILe sentence that the offender haS been granted a pardon, 
c01n1nutation, 0" amnesty, 01' that them lws been an ameliomting 
rnodification or a ?'evocation of the sentence slwll give the offender the 
benefit of the action taken by tILe sentenoing countl'Y. 
S 4101. DefinitinnI~ 
'v As used in thi8 c-hapter the te1'1n~ 

(a) "double c1'iminality" means that at the time of trans/e?' of 
an offencler the offense for 't()hioh he has been sentenced is still an 
offense in the tmnsferring cmmtry and is al80 an offense in the 
'i'eaeiving countr"!!. With 1'ega1'd to a country which. iws a federal 
j01'J/1t of gove1'11.1nent, an act shall be deemed to be an offense in 
that count1'y if it is an offense 'tl'lider the jedemlla'l.()s 011 the lau's 
of any state 01' provincethel'eof,. , 

(b) "imprisonment" mean8a penalty imposed by a court under 
l.chich the individual is confined to an institut-ion" 

(c) "jllvenile" means-
(1) a lJe1'son1.vlw ·is under eighteen yem's of age; or 
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(93) for the purpose of proceedings and disposition under 
chapter 403 of tlm title because of an act of juvenile delin
quency, a pe1'son who is under twenty-one years of age,. 

(d) "j~tvenile delinquency" means- .-
(1) a violation of the laws of the United States 01' fh State 

thereof or of a f01'eign country a01nrnitted by a juvenile ,which 
would have been a crime if committed by an adult,. 01' 

(93) noncriminal acts committed by a juvenile for wldch 
supe1"i'lsion or treatment by juvenile authorities of the United 
States, a State thereof, or of the foreign country conaerned ilJ 
authorized,.' 

(e) "offender" means a person who has been convicted of an 
offense or w'ho has been adjudged to have committed an act of 
juvenile delinquency, 

(f) "parole" means any f07m of release of an offender from 
imprisonmen_t to the community by a releasing authority prior to 
the expiration 0/ his sentence, subject t'o conditions imposed by 
the releasing authority and to its supervision,. 

(g) "probation" means any form ofa sentence to a penalty of 
imprisonment the execution ofwhich is suspended and the offendel' 
is permitted to remain at liberty under 8upervision and subject 
to conditions for the breach of whiah the 8uspended penalty of 
imprisonment may be ordered executed,. 

(h) "sentence" means not only the penalty imposed but 0180 the 
judgment of cO'lllViction in a criminal case or a judgment of acquit
tal in the same proaeeding, or the adjudication of delinquency in 
a juvenile delinquency proaeeding or dismissal of allegations of 
delinquency in the same proaeedings,. . 

(i) "State" mean8 any State ot the United States, the District 
of Oolwmb.ia, the Oom~wealth of P'uerto Rico, and any territory 
or possesszon of the Unzted States,. -

(j) "transfer" means a transfer of an individual for the pur
pose of the execution in one country of a sentence imposed by the 
courts of another country " ana. 

(k) "treaty" means a treaty under which an offender sentenced 
in the aourts of one (Jountry may be transferred to the aountry of 
which he is a citizen or national for 'the purpose. of se1'Ving the 
sentence. 

§ lcl0~. 4,l!,thorityof the Attorney General 
The Attorney Generali8authorizea- ' ' . . _ - . 

(1) to act on behalf of the, United States as' theautlwrity re
ferred to in a treaty,.-

(93) to receive custody of offenders under a sentence of im
priso'l1J1nent, on parole, 01' on '{Yl'Obation who are citizen.s or na.
tiona:ts of the UrI,ited States tran.~ferred from, foreign (Jountries 
and as appropriate confine them in penal or correctional in8titu
tions, or assign them to the pa'role or probation a:uthorities for 

, supervision,' - _ 
(3) to transfer offenders under a sentence of imprisonment, on 

parole, or on probation to the foreign countries of which tlu:,y are 
citizens or natio.nals ,. 
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(.q.) to make reguZations for the proper implementation of such 
T'featies in accordance with this chapt"3r and to make 1'egulations to 
implemrnt this chapter. 

(5) to render to foreign countries and to receive from them the 
ce1,tijiaations and reports required to be made under such treaties,. 

(6') £0 make arrangements by agreement with the States fo'l' 
the. tran8fer of offenders in their custody who are citizen8 or 
nationals of foreign countries to the foreign countries of which 
they are citizens 01' natiO'llals and for the confinement, where ap
propriate, in State institutions of offenders transferred to the 
United States,. . 

(7) to make ag1'eements and establish regulations for the trans
p01'tation through the territory of the United States of offenders 
-convicted in a foreign country who are being transported to a third 
country for the execution of their sentences, the expenses of which 
shall be paid by the country req'uesting the transportation,. 

(8) to make n{Jreement.y with tl~e appropriate (J;uthorities of a 
foreign country and to issue regulations for the transfer and treat-
1nertt of juveniles 'who are transferred pursuan,t to i1'eaty, the 
expenses of 'loMch shaZZ be paid by the country of which the 
juvenile is a citizen or national,. 

(9) in concert with the Secretary of Health, Education, and 
Wellare, to make arrangements with the appropriate ClJlJ,thorities 
of a foreign country and to issue regulations for the transfer and 
treat?nent 0/ individuals wlLO are acmt8ed of an offense but who 
havebeendetermi'l1P'i/. to be mentally ill; t.~e ef1Jpe'f'"see of 1.(,·.hiello 
shall be paid by tlLe country of which such person is a citizen or 
natiO'llal,.' . 

(10) to designate afJents to receive, on behalf of the United 
States, the delivery by a foreign government of any citizen 01' .na
tionalof the United States being transfe1'1'ed to the United States 
for the purpose of se'J'Ving a sentence imposed by the C(furts of 
the jorezgn country, and to c01lJ!Jey'Mrn to the place designated by 
the Attorney General. Such agent shall have all the powers of a 
marshal of the United States in the several diStricts through'lohich 
it may be necessary for him to pass with the offender, so far as 
8'llch power is requisite for the offender'S transfer rind safekeeping,. 
within the temtory of a foreign country 8U(Jh agent shall have 
~7!ch powers as the autlwrities of the foreign country may accord 
li.zm,. 

(11) to delJgate the u'!.!/:.iwrity (Jonje'l'r'wJ., ny thi,<i chapter to 
. officers of the vepartme·nt of Justice. 
§ 4103. Applicability of United StateslaW8 

AZl laws of the United States, as appropriate, pertaining to pris
oners,prooationer8; parolees, and .1uvenile offendere shall be applicable 
to offe'nllers transferred to the United States, unless a t1'eaty 01' this 
ohaptet' provides otherwise. 
§ 4104. Transfer of offenders on probatiori. 

(a) Prim'to cO'fl..'3enting to the transfer to the United States of an 
offl3ndez' who is on p1'obation, the Attorney General shan determine 
that ·the appropriate United States district COU1't is willing to undm'
take,the mpe'J'Vision of the offende'l'. 
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(b) Upon the receipt of an offender on probation from the a'uthor
ities of a foreign countl,!/, the Attorney Geneml.shall cause tIl£, offender 
to 'be brought before the United State8 district court wMch is to ewer
ci8e supervision over the offender. 

(c) The court shall place the offender under supervision of the pro
bation office of the court. TIle offender shall be supe1'Vised by a pl'o'ba
tion o/ficer, under suoh conditions a8 are deemed appropriate by the 
co:ur~ as though p1'o'bation had been imposed by the United State8 
du;trwt (Jourt. 

(d) The probation may be 1'evoked in accordance 'with 8ection 3653 
of this title and 1'U1e 32 (f) of the F ederalRu1es of Oriminal Procedure. 
A violation of the conditions of probation shall comtitute grounds fo'/" 
revocation. If probation is revoked the sU8pended sentence imposed by 
the sentencing (JO'Ul't shalt be ewecuted. 

(e) The pl'ovisions of section 4105 and 4106 of this title shall be ap
plicable following a revocation of probation. 

(f) Plior to consenting to the tramfer from the United State.s of an 
offender who is on p1'0'bation, the Attorney General shall obtain the 
assent of the court ewe1'cising jurisdiction oVe?' the probatione1'. 
§ 4105. TransfeJ' of offender serving sentence of imprisonment 

(a) Ewcept as 'j)l'ovided elsewhere ir,'this section, an offendel' sening 
a sentence of i1nprisonment in a foreign coul1t1y tl'an.sfe1'l'ed to the CllS
tody of the Attorney General shall remain in the custody of the At
torney General 'ltndel' the 8ame conditions and for the same pel'iocl of 
tim,e as an offender who 7Ia(l been committed to the custody oj the At
torney Gene1'al by a court of the United States fo], the lJeriod of time 
imposed by the sentencing court. . 

(b) The t1'ans!el'recl offendm' shall be given credit towa1'd service of 
the sentence for any clays, prior to the date of COlnmencement of the 
sen~ence, spent in mlstod.ll in connectlon with the offense or acts fOl' 
whwh the sentenee 'was iml)08ed. 

(e) (1) The transfe1'1'ed offencler shall be entitled to all erecllts fm' 
good t-tme, f01' labor, 07' any other credit toward the se1'vice of the sen
tenee 'loMch had been given by the tl'ansfe1"J'ing'country for time served 
as of the time of the transfer. Sub8equent to the tran.sfel', the offencle1' 
shall in addition be entitZccl to ere(lits /01' good time, cOlnputed on the 
basis of the time remaining to be se1'Ved at the time of the trans/e1' and 
at the rate p1'ovidecl in section ;"161 of t!d8 title for a senten(re 0/ tlw 
lengtl~ of the total sentence i1nl)Osecl and c(J1'tifi(xl by the foreign au
tlwrities. These oredits shall be combined to p1'ovide a ?'elease'idate /01' 
the offendel' 1)u1'suant to seetion416;" of tMs title. i 

(2) If the eount?'y [I'om 1.chidl- the offende1' is t1'a11.s/erre'd does not 
give oredit for good time, the basis of e01nlJ1tting the deduoti01~ /1'0111, 
the sentenee shall be the sentenee i1nl)Osed by the sentencing OOU1't (Ina 
oertified to be served upon trans!e1', at the ?'ate lJ'rovided in seotion 
;"161 of this title. 

(3) A transferred offende1' may eam ewt"a good time deduction8~ 
as authorized i~~ seation ;"1rJ~ of t!ds title, from the time of trausfe?'. . 

(;,.) All ared'lis tO'l.Oal'd Se1',vwe of the sentence, other than tILe (}'1'edzt 
for time in c"'Ustody befm'e se1ltencing" may be fm'feited as provided 
in seetion 4166 of this title and may be restm'ed by the Attorney Gen
eral as provided in, section.'i166 0/ this title. 

, . '. ". ,.,.~. 
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(5) Any sentence for an offeJt!;e against tlte United States, im,poseit 
'while the trans/erred offender is se1'ving tlw sentence of i1np1'isonment 
il1~posed in a f01'eign country, shall be aggregated 'lcith the f01'elgn 
sentence, in the same 1nrrnner as if the foreign sentence ~()as one im
posed by a [lnited States district cow't for an offense against tlze 
United States. 
§ 4106. Trct.nsfer of offenders on parole; parole of offenders 

transferred 
(a) Upon the recei1)t of an offelide1'~()lw is on parole from the author

ities of a foreign country, the Att01''lWY Gene1'al slwll assign the of
fende?' to tlte United States Pm'oZe Oommission t01' supe1'1Jision. 

(b) The United States Pm'ole Oommission and the Ohai'lman of the 
Oommission shall have the same 1)owers and duties ~()ith refe?'ence to 
an offender transfel'1'ecl to the Unite(l States to se1''V(J. a "~e'tttence of im-
1J1'isonment 01' who at the t-ime of transfer is on pm"ole as they have 
with 'J'e/m'ence to an offender convicted in a COU1't of lhe United State8 
except as othe1'Wise provided in this chapter 01' in the pe1'tinent treaty. 
Sections 4~01 tMough 11204; 4-905 (d), (e), and (h); 4206 th1'ougll 
4g16: and 4g18 of tJli."I title shall be applicable. 

(c) An offender trans/en'ed to the United States to se1've a sentence" 
of im1J1>isonl1wnt may be 'reZea8ed on 1)([1'ole at such time as the Parole 
Oommission, may determi.Jle. 
§ 4107. Verification of consent of offen del' to transfer f/'Om the 

United States 
(a) P1,ior to the t1'ansfer of an offender /1'0112 tlle United States, the 

fact that the offender consents to such tmnsfe1' and that such consent 
is 'Voluntary and ~oith full knowledge of the consequences thereof shall 
be verified by a Unitecl States magist1'ate 01' a judge as defined in sec
tion 1r51 0/ title gS, United States Oode. 

(b) The verifying office1' shall inqui1'e of the offen,de1' whethe1' he 
U1ulel'stands and agrees that the trans/e?' ~()ill be subject to the follow
ing C011ditions: 

(1) only the apP1'opriate COU1'ts in the Unite"(l States may modify 
01' set aside the conviction or sentence, and any p1'oceedings seek
ing s'l.{pl//action may only be brought in such COlt1'tS; 

(i'J)\\the sentence shall be carried out according to the laws 0/ the 
countr.lI',to 'which he is to be trans/e1'red a'fld that those la~()s are 
subjeot it; change; 

(3) it a court in the country to ~()hich he is transfe1'1'ed should 
dete1'1nme upon a p1'oceecling initiated by hill~ 01' on his behalf 
that his tmnsfe1' ~()as not acc01nplishe"d in accm'dance with the 
t1'eaty or laws of that oountry, he lltay be returned to the United 
States for the purpose of COm1)leting the sentence if the United 
State81'eque8ts hi8 1'etl£1'n; and, 

(4) his consent to t1'ansfer, once verified by the 1:erifying office1'," 
i8 irrevooable. 

(c) The verifying officer, before determining that an offender's con
sent iii 'Voluntary anil given 'l.oitk full knowledge of the consequences" 
shalZ advise the otfende?' of 7ds1'ighi to oonsult with counsel as p1'ovided 
by this chapter. If the offende?' 'l.vislws to con8ult ~vith counsel befm'e 
givin"q tds consent;. he shall be advised that the pl'oceedings will be 
continued until heka8 hacl an 0pp01'tunity to consult ~()ith counseZ. 
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(d) tlle verifying officer shall make the necessary inq~tiries to deter
mine that the offender's con{Jent is voluntary an'd not the result .o/any 
7)romises, threats, or other improper ind1tcements, and that the offender 
accepts the transfer subjeot to the conditions set forth i'rvsuoseotion 
(b). The oonsent and acoeptance .shaU be on an appropriate form pre
scribed 0'1/ tl~e Attorney General. 

(e) The proceedin,gs shall be taken down by a reporter or recorded 
by suitable s.ound recording eguipment. The Attorney General shall 
maintain custody of the records. 
§ 4~08. Verification of consent of offender to transfer to the 

United States 
(a) Prior to the transfer of an offender to the United States, the 

faot that the offender consents to SU<Jh transfer and that such consent 
is voluntary mul with full knowledge of the consequenoes the1'eof shall 
be verified in the country in which the sentence was imposed by a 
United States m,agistrate, or by a citizen specifically designated by 
a judge of the Unitecl States as' defined in section 1,.51 title ~8, United 
States Oode. The designation of a citizen who is an employee or office7' 
of a department or agenc.lJ of the Url/tted States shall be with the ap
proval of the head of that department or agency. 

(b) The verifying .officer shall inq1tire of the offender wl~ether he 
understands and agrees that the tmnsfer will be subject to the follow
ing conditions: 

(1) only the oountry in whioh he 'was convioted and sentenced 
can modify or set aside the conviction or sentence, and any pro
ceedings seeking such action may only be brought in that country. 

(93) the sen,tence shall be carried .out aaooraing to the Za'l.Os of 
the United States and that those laws are subject to ohange, 

(3) if a United States court should determine upon a proceed
ing 'lnitiatecl by him or on his behalf that his transfer was not 
aocomplished in acoordance with the treaty or laws of the Url/lted 
States, he may be returned to the oountry whioh imposed the 
sentence f01' the purpose.of completing the sentence if that coun
try reguests his.retuffij ana, 

(4) his con.sent to transfer, once vm'ijied by the ve'l'ifying offi
cer, is i7'7'evoctible. 

(0) The ve1i/ying offioer, before determining that an offmuler'8 oon
sent is vo~untal"Y and given 1o~th full knowledge. ot the oonsequences, 
shall advzse the offender of h'lS nght to GOnsult w'tth oounsel as pro
'lJided by tMs ohapter. If the offender 10ishes to oonsult with coUnsel 
before giving his oonsent, he shall be advised that the prooeedings will 
be continued until he has had an 0pp01'tunity to oonsult 'Loith counsel. 

(d) The verifying officer shall make ~he neoessary; inQui1'ies to de
te1'7nine that the .offender's consent is voZuntary and not the 1'esult of 
any p1'omise, th1'eats, 0.1' other improper inducements; and that the 
offender aocepts the tmns/er subjeot to the oonditions set forth in sub
seotion (b). The oonsent and aoceptanoe shall be on an app1'opriate 
f01'1n presoribed bJL the Attorney General. 

(e ) The proceedings shall be .taken down by a reporter .or recorded 
by ,s1titable sound reoo1'ding equipment. The Attorney General shall 
maintain C'Ustocly of the 1'eoords. 
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§ 4109. Right to counsel, appointment of counsel 
In pl'oceedi1~gs to verify consent of an offender for transfer, tl~fJ 

of lender shall have tlw right to advioe of oo'unseb. If the offende1' W 
financially f.nable to obtain counse7r-

(1) cmtnsel fm· proceedings conducted under section .4107 shall 
be appointed in aac01,dance 'I.oith the Oriminal Justice Act (18 
U.S.O. 3006..1). Such appointment shall be considered an appoint
ment in a 'misdemeanor case for pu1'Poses of compensation under 
the Act· 

(2) dounsel for proceedings cO'lJ,ducted under section .4108 shall 
be appointed oy the verifying officer pU1'8uant to such regulations 
as ?nay be presC1ibed by the Director of tlw Administrative Offioe 
of the United States Oourts. Tlw Secretary of State shall make 
lJayments of fees and ewpenses of the appointed counsel, in 
amounts app1'oved by the verifying officer, 'I.oMch shall not ewceed 
the amounts auth01ized unde']' the Crim.inal J~l8tice Act (18 '0.8.0. 
3006 (a) ) for representation in a misdemeanor case. Payment in 
ewcess of the 'l11awivwm avwunt authorized may be made for ew
tended or com7!Zew representation wheneve?' the vmifying officer 
ce1,tijies that the mnmmt 0/ the ewcess payment is necessary to 
p1'ovide fair compensa.tion, and the paym/3nt is approved by tke 
chief judge of the United States OOU1't of Appeals /0'1' the appl'o~ 
priate aii'cuit. Oownsel from other agencies in any branch of the 
govemvwnt may be appointed, provided that in such cases tlte 
)Seoretary of State shall pay counseb directly, or 1'eimourse the 
employing agency for travel and transportation ewpenses. N ot~ 
'I.vithstanding Section 3648 of the revised statutes as amended (31 
U.S.O. 529), the Secreta1'Y may make advance payments of traveZ 
and transportation ewpenses to oounsel appointed under this 
subsection. 

§ 4110. Transfer of juveniles 
An offender transfe7'1'ed to the United States because of an act 

'which 'I.oould have been aJJ'IJ act of juvenile delinquency had it been 
committed in the United St4tes or any State thereof shall be subjeot 
to the p,'o1)isio11.s of chapte'1' .403 of this title ewcept as otherwise p1'0-
vided in the relevant treaty 0'1' in an agreement pursuant to such treaty 
oetween the Attorney General and the authority of the foreign 
COU11iry. 
§ 4111. Prosecution barred by foreign conviction 

An offende'1' transfe7'1'ed to the United State$ shall not be detained, 
p1'ose(]'l.(,ted, t1ied, or sentenced by the United States, or any State 
the1'eof for anyoffe'i1.se the prosecution of which 'I.oould have been 
ba7'1'ed if the sentence U7)on 'I.l)hich the transfe'1' 'I.vas basPd hacl been by 
a court of the jurisdiction seeking to prosecute the transferred 
offende'1', or if prosecution would have been ba7'1'ed by the laws of the 
j1wisdiction 's('.eking to prosecute the tmnsfe7'1'ed offende'1' if the 
sent('11.O('. on 'I.ohich tlw transfe'1' 'I./)asoased lzad been issued by a court 
of the United State8 01' by a COU1't of another State. 
§ 4112.· Loss of right, disqualification 

An offendm' trans/erred to the United States to se7"IJe a sentenoe 
imposecl by a j01'eign COU'1't sl~all not incu'1' any loss of civil, political, 

... 
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{)1' fiivlZ 'rIghts nor incur any disf]twlifioation .()ther than those 'toMch 
under the laws of the Unitcct States 01' of the State in'tohich the issue 
arises 1JJo'uZd 1'esuZt f1'01n the tact of the com:ioti01)' in the f01'eign 
C01tnt1'Y. 
§ 4113. Status of alien offender tmnsferred to a foreign country 

(a) An alien 'loTIO is dCIJ01'table /1'0171, the United States but 'who has 
been granted volunta1'Y depa1'flt1'e IJll7'8uant to section 1~5~ (b) or sec
tion 1~54(e) of title 8, United States Code, and 't07w is i1'ansfe?'I'ed to 
a foreign country pusuant to this c!wpte1' shall be deemed fo?' all p1.lr
poses to lw-'lJe 1.wi1{/J1ta:rily depa1,tecl fl'on"/' this country. 

(b) An aUen who is the subject of an order of deportation j1'07n the 
V1tited States pursuant to section 1~52 of title 8, United States Code, 
is tl'ans/e1''1'8(1 to a /01'eign countrYlJlt1'8uant to this chal)ter shrill be 
deemed f01' an purposes to have been depol'ted b'om· this count?"y. 

(c) An al'ien1.o1w is the subject of an O1'dero/ emelusion and deporta
tion fro??"/, the United States Inl1'8uunt to section 122(] of title 8, United 
States Oode, who is transfel'l'ed to a foreign count1'y purouant to this 
chap tel' shall be deemecl ior all p1.tl'poses to lUlIL'e been emcl1.lded f1'om 
adm,ission and deported from the UnitecZ /States. 
§ 4114. Return of transferred offenders 

(a) Upon a final decision by the COU1'tS 0/ the Unitecl 13,tates that 
the tmnsfer of the offender to the United States 1.1Ja8 not 1.n aoc01'(1-
anee 'with the treaty 0'1' the laws of the United States and ordering the 
offendB1' released fr()mse1'ving the sentence in the United States the 
.offender ??uty be returned to the cOllnt1'V f1'om, 1.ohich he 1.OGS t1'(rffl,S
,fm'l'ed to complete the sentence i/ the country in 1.o"liich the sentence 
'teas imposed reqltests his return. 1'71.13 Att01"MY General shall notify 
the approp1iate auth01ity of the count1"!) 1.vhich im.posed the sentence, 
'toithm 10 days, of a finaZ decision of a COU1,t of the United States 
O1'dming the otfendel' 1'eleased. 1'he notification shall specify the time 
1.oithin 1.ohich the sentencinq country must 1'eQuest the return of the 
offender wMch shall be no Zonger than 30 clays. 

(b) Upon receiving a ~'equest from t!te sentencing co-untr'.1! that the 
offende?' ordered released be ?'ei1.tl'ned /0'1' the c01npletiort of his sen
tence, the Attorney General may file a cOn~l)laint for the ?'eturn of the 
.offender with any justice or judge 0/ the United State8 or any author
ized magistrate within 1.()lwse juri.ydiciion the offender 18 ,fo1l'nif.. The 
.complaint shall be upon oath and 81.6pp01'tecl by affidavits establi8h
.ing that the offender was convicted and sentenced by the COU1'ts of the 
.country to which his 1'etU1'n is 1'equested; the offender 1.oas t1'ansfel'red 
.'to the United State1 for the emec-ution of his .sentence/ the offender 'was 
·ordered r:elea8ed b1! a court of the United States be/Ol'e he had.com
pleted klS sentence because the transfer of the offender 1.oas not 1.n ac
cOl'dance with the t1'eaty or the la1.os of the United State.s; and that 
the sentencing count1"1/ has requested that he be returned for the com
pletion of the sentence. The1'e shall oe attached t() the complaint a 
copy of the 8entence of the sentencing C01trt and of the decision of the 
COU1't 'toMch ordered the offendm·1'eleased. . 

A swmmwns 0'1' a 1.varrant shall be issued by the justioe, judge, O'r 
magistrate ordering the offende?' to appear. 01' to be brought oe/01'e 
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the issuing autlw1'ity. 1/ the justlce, judge, 01' magistrate finds that the 
pel'so·n bef01'e him, is the offende7' described in the complaint and tlUlt 
the facts alleged in the complaint are t1'1.te, he shall issue a warrant for 
cOl1imitment of the offender to the custody of the Attorney General' 
until surrender shall be made. The findings and a copy of all the testi
mony taken before him and of all documents introduced before Mm 
shall be transmitted to the Secreta1'1j of State, that a Ret1.tm Warrant 
ma1j iSS1U~ upon the requisition of the p1'oper autlw1,ities of the sen"' 
tencing country, for the sutrrende7' of offender. 

(c) A complaint 1'e feN'eel to in sub.section (b) must be filed witMn 
sixty days fr01n tke date on 'l.I>Mck the decision ordel'ing the release 
of the offender becO'l1U3s final. 

(d) ;tn offencle1' 1'etu1'ned muler tMs spction shall be subject. to the 
jU1'isdiction of the count1'1.J to which he i8 retuNwcl for all purposes. 

(e) The 1'etU1'n of an offender shall be conditioned upon the offender 
being given creeZit toward service of the sentence for the time spent in 
the custody of or under the SU1Je1'vision of the United States. 

(I) SectiGns 8180, 3188 th'rough 8191 and 8195 of tMs title shall be 
·applicable to the return of an offendm' 'I.mder tMs section. HO'I.oever, an 
ojfendm' retu1'necl 'l.mde1' this section shall not be deemed to have been 
extmclited f01' any purpGse. 

(g) An offender 'l.olwse return is sought P'l.t1'8'l.lClnt to this sect·iGn may 
be admitted to bailor be 1'eleased on his own 1'ecognizance at a'l1lJ! stage 
of the pl'oceedings. 
'§ 4115. Execution of sentences imposing an obligation to make 

restitution OJ' reparations 
If in a sentence issued in a pencil proceeding 0/ a transferring CO'l.tn

try an offender transferred to the United States has been ordered to 
pay (I. sum of money to the victim, of tlw offense for damage caused 
by the offense, that pe1Utlty .or a'l.oa1yl of damages may be enfGrced as 
thGugh ~t 'l.oere a civil judgment 1'endered by a United States district 
CGU1't. P}'oceeelings to cGllect the monies ordm'ed to be paid may be in
stituted by the Att01'ney General in any U.S. district CGurt. '1I£onie8 
1'ecGvered p'l.trsuant.to such pl'Gceedings shall be transmitted thrGugh 
diplomatic channels to the treaty authGrity of the t1'ansferring coun
iJ,y for distribution to the victim. 

CHAPTER 43 OF TITI.E 28, U!'iITED STATES CODE 

§ 636. Jurisdiction, powers, and temporary assignment 

>1< * >1< * * * * 
(I) A United States magistrate may per/m'rn the verificatiGn func

tiGn 1'(Xluired by section 4107 of title 18, United States Oode. A magis
t,'ate 1nay be assigned by a judf)'e of any United $tates district COU'f't 
tG pe1,/orm the 1Jerijication required by section 4108 and the appoint
ment .of counsel authmized by section 4109 of title 18, United States 
OGde, and may pm'/Grnllsuch /~tnctiGn8 beyond tIle ter1'it07'iallimitsof 
the United State8. A magistmte a.ssigned such functions shall have no 
authm'ity tG 2)e1'fol'1n any Gthe1' f~mction 'I.oitldn the te1'1'itory .of a fo7'-
eign cOUlntl'Y. . 

.. 
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CHAPTER 153 OF TITLE 28, UNITED STATES CODE 

CHAPTER 15B-HABEAS CORPUS 

f6~56. J1lrisd'iction Of proceedings relating to t1'ansfe1'rer.l offende'i's. 
§ 2256. Jurisdiction of proceedings relating to transferred 

offenders 
When a treaty is in effect between the United States and a foreign 

country providing for tlie transfer of convicted offenders-
(1) the country in which the offender 'was convioted slwlllu,:ve 

emclusive jurisdiotion and competence OVe?' p1'ooeedings seelang 
to challenge, modify, 01' set aside convictions 01' sentences handed 
down by a COU1't of such count1'Y; 

(f6) all lJroceedings instituted by 01' on be!wlf of an oft'ew;ler 
transferred from the Unitecl States to a forezgn oountry seekmg 
to challenge, rnodify, 01' set aside the conviction or sentenr:e upon 
which the transfer 1.cas based shall be b?'ought in the oourt 'which 
would have jurisdiction and oompetence if the offende1' twd not 
been transfe1'red; 

(3) all proceedings instituted by or on behalf of a'j~ offender 
t1'ansfe?'Ted to the United States pertaining to the 'inanne1' of eaJe
cution in the United States of the sentenoe im,posed by a foreign 
court shall be brought in the United States district COIl1't fol' the 
district in which the offender is confined 01' in which super-vision 
is emercised and shall narne the Attorney General and the official 
havinq imrnediate custody or emercising immediate supe?'vision 
of the' offender as ?'espondents. The Attorney General shall defend 
against such prooeedings; 

(4) all p?'oceeclings instituted by 01' on behalf of an offender 
seeldng to challenge the validity 01' legality of the offender'8 
transfer fl'om the United States shall be b?'ought in the United 
States dil:;i1-1ct court of the distriot in which the procepding8 to 
determine the validity of the offender's consent were held and 
shall name tM Attorney General aS1'8spondentj and 

(5) all prooeedings instituted by 01' on behalf of an offender 
seeking to challenge the validity 01' legalit'lj of the o/lende?':s trans
fer to the United States shall be b1'ougJit in the United State8 
district court of the dist1ict in 1.()hich the offender is confined or 
of the distriot in which supervision is emercised and shall name 
the Attorney General and the official ha-ving immediate cW'Jtody 
or eme1'cising invmediate s16pervision of the offender as respondents. 
Tlle Atto-J'ney General shall defend against such proceedings. 

CHAPTER 48 OF TITLE 10, UNITED. STATES CODE 

OHAPTER 48.-l\ULITARY CORRECTIO~AL FAC1LITIES 

955. P,'isone?'s transfe?"l'ed to 0'1' from f01'eign (}O~tnt1'ies. 
§ 955. Prisoners transferred to or from foreign countries 

(a) lVl~en a t1'eaty is in effect between the United States and a 
foreign country providing /01', tlLe transfer of convicted offenders, t"M 
Seoreta1'y conce?'ned may, 1vitl~ the conCU'l"l'ence of the Attorn8;'IJ Gen-
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eral, transfer to said foreign country any of!erui,er against chapter 47 
of this titw. Said transfer shall be ejfectedsiibject to the terms of said 
treaty and ohapter 306 of title 18, United States Oode. 

(b) Whenever the United States" is party to an agreement on the 
status of foroes urui,er whiok the United States may request that it take 
custody of a prisoner belonging to its armed foraes 10M is confined 
by order of a foreign oourt, the Searetary conoerned may provide for 
the oarrying out of the terms of such aonfinementin a milita7'1j oorreo
tional facility of his department 0'1' in any penal 0'1' oorreotionaZ insti
tution wnaer the control of the U'{!,ited State8 or which the United 
States may be allowed to use. Exoept as otherwise 8peoified in such 
agreement, suoh per80n shall 013 treated as if he were an offerui,er 
against ohapter 47 of this title. 

o 
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