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Foreword

One of the movements we are currently witnessing in the
criminal justice field is the trend toward the establishment of de-
terminate or “fixed” sentencing of criminal offenders. Several
states have already enacted legislation to provide for this, and a
number of others have established study groups or legislative
hearings.

In order to examine this trend and its implications, the Na-
tional Institute and the Boalt Hall School of Law at the Univer-
sity of California, Berkeley, co-sponsored a conference in June,
1977, for more than 70 individuals involved in the current
dialogue — judges, leglslators, correctional administrators, re-
searchers, and pubhc interest group representatives. Experts in
the field wrote position papers and conducted workshops on im-
portant aspects of the issue.

It is our belief that these proceedings should receive wide dis-
tribution because of their implications, The proceedings include

discussions of these issues related to determinate sentencing: the -

historical roots of the movement; the impact on judges, defense
attorneys, prosecutors, and cor: rectional systems; and Iong-range
implications of the trend toward determinancy.

We are hopeful that this conference and the publication of its
proceedings will foster an increased understanding of the fixed
sentence concept, and its implications for the criminal justice sys-
tem.

Blair G. Ewing

Acting Director
National Institute of
Law Enforcement and
Criminal Justice
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Introduction

o)

For decades the theory that shaped our sentencing and cor-
rectional laws and held sway among the liberal and the progres-
sive was the theory that sentencing decisions and correctional
dispositions should be adjusted to the particular circumstances
of the individual. That way the chances of Iehablhtanng the of-
fender would be maximized, as would the interest of the public
in being protected against further criminal acts of the offender
Not that other interests and goals had no part to play in actual
dispositional decisions. But individualization and rehabilitation
were solidly provided for by the law. Hence the wide range of
penalties for particular crimes offered to the judge and the
capaciops discretion given to administrative agencies to deter-
mine when to release on parole, on what conditions and when to
revoke. Neither the Model Penal Code of the early 1950s nor the
President’s Crime Commission'Report of the late 1960s, two of
the most thoughtful and comprehensive re-examinations of the
criminal law in recent times, cast doubt on the continued viability

of this theory. The very improvements in practice they recom-

mended only confirmed their basic acceptance of it.

But now, with a precipitousness remarkable in social change,
there has been a dramatic turning. Individualization, rehabilita-
tion, sentence indeterminacy all seem on their way down, if not

on their way out. The disappointments and resentments gener-,

ated by the accepted ‘theory seemed to have grown to bursting
within a few years — the failure of our correctional machmery o
reduce the spiraling crime rate, our increasingly manifest impo-

tency to rehabilitate pnsoners or to make predxcuve Judgments:{ﬁ

about their behavior, the felt i mJustxce of disparity it sentencing

among prisoners, the prlsoners despair of an unknown future
once imprisoned, the 1ncreasmg resentment of what was per:

ceived as arbitrary and capricious action by judges and parole *

agencies, as well as the heightened distrust of authority and of-
ficial power generally.

The turn toward determmacy in sentencing has already

influenced legislation in several states, but nowhere more
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dramatically than in the enactment of Senate Bill 42 in Cali-
fornia. California pioneered early in the century with as
thoroughgoing a scheme of sentencing indeterminacy as any-
where, with nearly open prison terms to be imposed by the judge
and administered by an Adult Authority. But having been the
first by which the new was tried, California now appears among
the first to have laid the old aside. For under the new California
law the choice of prison terms is narrowly circamscribed for each
offense, parole is relegated to a marginal role and the purpose of
sentencing is straight-forwardly declared to be the protection of
society and the imposition of punishment. And, of equal sig-
nificance, the shift represents no defeat for those who march
under the liberal and progressive banner, but rather their con-
version to a different faith,

The change is a momentous one for California and no less so
for other jurisdictions which have moved or are moving in the
same direction. The purpose of the Conference at Berkeley
which yielded the papers and discussion contained in this vol-
ume was to take due stock of this change by looking backward at
how it came to pass and looking forward to what it might pro-
duce. What were the forces, concerns and interests that pro-
duced this new legislative direction? What are the problems that
can-be anticipated to arise in working with the new legislation?
How may we expect the various agencies of criminal justice to
respond to the new system and how, as a consequence, may we
expect the new legislation to function in actuality?

These and related issues are dealt with in the papers pre-

- sented. Dean Morris presents an overview of the movement
" toward determinacy; Professors Messinger and Johnson inquire

into the forces and interests behind determinate.sentence legis-
lation; Professor Alschuler addresses the effect deterriinate sen-
tencing is likely to have on the agtions of prosecutors, defense
lawyers and judges, and Professor Conrad pursues a similar in-
quiry for correctional. agencies; Professor Foote directs our at-
tention to the possible unintended consequences of sentencing
reform; and finally, Professors Kramer and Hussey explore

" modes of monitoring and evaluating the working of the new

legislation. _

I believe the papers and the discussions at the Berkeley Con-
ference make a notable beginning in exploring the questions that
compel attention as we take this new turn. One hopes that the
process will coritinue.-For unlesy it does we can expect of this
legislative innovation what has beset many others in the criminal



Y
area — drift, random actions, dysfunctioning and finally aban-
donment in favor of some other current of the day that seems
appealing if only because it moves in the opposite direction. This
may well happen anyway, but without critical attention to what
we are doing and what is happening under the new laws, it is
almost certain to.

Sanford H. Kadish
Dean, School of' Law, University
of California, Berkeley
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CONCEPTUAL OVERVIEW AND
COMMENTARY ON THE MOVEMENT
TOWARD DETERMINACY

by Norval Morris

Morris is Dean of the School of Law, University of Chicago. Thefollow-
ing s an edited transcripi of his keynote address to the Speczal Conference
on Determinate S entenczng

Sentencing is at present a fashionable topic, battered by a
flurry of legislative proposals, federal and state, and a flood of
commentary. It draws together very strange bedfellows. For
example, last week’s discussions on sentencing in the legislature

. /in Springfield, Illinois, found several sensible sentencing pro-
7 s posals, with which most of you in this audience would agree,

being enthusiastically supported by those mindless punishers in
the legislature who were interested only in the prolongation of
terms of imprisonment and were moved by the simple and silly
belief that the crime problem will be substantially solved by a
draconic restructuring of sentencing.

There are, as you know, dangers and difficulties in the sub-
ject of our conference. Reformers have a history of 1nsufﬁc1ent1y
con51dermg the possible abuse of their plans and this risk is cer-
tainly great in sentencing reform where there are both intellec-
tual difficulties and political risks aplenty.

Having sounded that rather obvious warning, let me, in the
rest of this address, offer some general and probably idiosyncra-
tic ideas on several of the themes to be later purSued with more

" precision in the papers and discussions at our conference.

The trend 0 determxnacy in sentencing is fairly clear but
even here uncertamty remains. What precisely is an indetermi-
nate sentence? Does it, for example, preclude the exercise of dis-
cretion by penal administrators about work-release, placement; in

a halfway house, graduated release procedures'r‘ How does it re-

late to “good time”?
I once set an exam question in Latin, straight out of Prosser, I
think. My Latin is poor to the point of absurdity but I believe the

e
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question read: Res Ipsa Loquitur, vere, sed quid in inferno vult dicere?
The thing speaks for itself, but what the hell does it wish to say?
The same point applies exactly to determinacy in sentercing.
~ What does it mean? And who should fix its terms — the legisla-
~ ture, or the judge, or an administrative board, or all or some of
the above? =
But an even more preliminary point may be of importance.
Why the sudden interest in sentencing reform? Why the bills,
books, papers, conferences and seminars? Is it because we have
at last recognized that unjust disparity characterizes the anarchy
of unguided, unreviewed judicial sentencing? Surely not.
Twenty-five years ago, when I first approached the literature on

5]

sentencing, that point was clear: that sentencing was a lottery. Of

course, recent studies have driven the point home, but we have
known about unjust disparity for a long while.

Is the answer that sentencing reform is essential to round out
our sporadic efforts at reform of the substantive and procedural
aspects of the criminal law; that this need is at last recognized;
and that disturbed by the rather disappointing reformative
exercises of the last decade we are now moved to a larger se-
riousness of purpose and a more holistic approach? Possibly,
possibly, but it sounds unpersuasive to me.

I don’t have an answer to the question of why sentencing re-
form is the current fad. I do have an idea that may be relevant to
an answer. The problem of just sentencing has, I think, been
long concealed by a false dichotomy in the literature. We too
long conducted the debate in polar terms. One was either for
_ punishment and deterrence or one was for treatment and re-

“form. And those who favored rehabilitative purposes in sentenc-
ing tended to explain unjust disparities in judicial and parole
board sentences as attributable to the incompetence or the in-
efficiency of those who imposed sentence, to their failure fairly
and wisely t6 individualize the sentences they imposed on con-
victed criminals. That explananon will no longer suffice.

Francis Allen’s essay in 1964 ori the rehabilitative ideal was a
turnmg point in the debate. I find that in that same year I was
arguing that power over a criminal’s life should not be taken in
excess of that which would be taken were his reform not consid-
ered as one of our purposes. I still happily rest on that proposi-
tion. ,

In 1964 that was not an obvious proposition. Why, even the
wise chairman of our meeting today would not accept it then, In
an otherwise generous review of the book where that submission

2



was made, he inquired, brusquely, “Why should the rehabilita-
tive purposes be subordinated to the deterrent, vindicatory and
incapacitative purposes?” He did not stop to answer his question,

indicating rather a free-floating dissent. The fact of the matter is

that such gentle uncertainties have been swept away by the inter-
vening years. Many studies and a legion of commentators have
forced a recognition of the injustice and ineptness of coerced re-
formative processes under the aegis of the criminal law and have
compelled a reconsideration of the traditional polar argument
between the punishers and the treaters.

But in the result the purposes to be achieved by sentencing
are not agreed upon nor are the procedures. A mixture of mo-
tives has led us astray: an exaggerated belief by some in the de-
terrent efficacy of punishment; an excessive belief by others in
the reformative capacity of the criminal law.

The task of devising a fair and efficient sentencing system
turns ouf to be more complex than we previously thought; but
still there is a reaching for swift solutions. Currently, suggestions
of a simple, legislatively-defined balance between harm encom-
passed and deserved punishment receive support; it is my sub-
mission that they too mlsleadmgly simplify the problem and will
not achieve the larger equities we seek.

The web of interrelationships between desert, deterrence,

- the community educative effects of punishment, a due respect

for human rights and minimum dignities, the continuing con-
straints of clemency and the continuing inadequacies in our un-
derstanding of man and his place in society, the whole mesh in-
terwoven with the diversities of scrime and criminals and the
paumty of resources we allocate to crime control shape problems
in pumshment insoluble by simple remedies such as mandatory

‘minimum sentences or legisiatively fixed sentences.

The task of devising a fair and just system 6f sentencing be-
comes more urgent as the serious impact crime has on life in this
country is appreciated. And together with this understandmg
comes the depressing pér: cepuon that the criminal law is an inept
instrument either for coercing men to the good life or for coerc-
ing the criminal to social conformity. You can hardly doubt that I
have cast a pall of introductory gloom over this conference!

Can contemp01ary governments deal more ratlonally with
the sentenrmg of convicted criminals? That, I suppose, is the
central question of our conference. Well, I have recently been

advised of the three. great lies; you may even have used them. -
The first is: “Thank you for reminding me; the check is in \\the :




mail.” The second: “I'm sorry; I gave at the office.” The third:
“I'm from the Government and I've come to help you.” It is a
very serious question whether in the political realities-of the day
we can better handle the complexities of sentencing practice than
we do now, and this despite clear recognition of present gross
injustices.

Your response to the third great lie tells me that you recog-
nize that government is not always beneficent, even when moved
by the wish to achieve social good. Nowhere is this truth more
evident than in the governmental task of sentencing convicted
criminals. So much is expected of the criminal sentence — crime
reduction, deterrence coupled with a parsimonious use of great
and afflictive powers of punishment, a deserved punishment
linked to a just weighing of the social and personal differences
between criminals, suffering imposed for the social good but
preferably without inhibiting the criminal’s capacity for self-
regeneration, The sentencing decision is complex, difficult and
of fundamental importance, the pivotal point of the criminal
law. Yet we lack a Common Law of Sentencing.

I suppose, if I had a message to submit t& this conference it
would be that there is no shortcut to a Common Law of Sentenc-
ing and that the judicial role in achieving the fine-tuning of just
sentencing should remain of central importance.

It becomes clear to you by now that I am not going to solve
these problems for you. Nor will this conference. But the basic
issues are excellently raised in the papers prepared for discus-
sion at our conference and my continuing task is to comment
briefly on a few of them.

A trite insight I would offer, unnecessary to submit to this
audience but of great significance to the politics of sentencing re-
form, is that sentencing reform is most unlikely substantially to
reduce crime or juvenile delinquency irithis country. The press
and its willing acolytes, the politicians, frequently promise sub-
stantial diminution of crime and delinquency through a harden-
ing of sentencing practlce I'm sure you are not,deceived but
many people are. There is much wrong with the American crim-
inal justice system but its leadirig defect is not, as the tabloids
suggest, the sentimentality of the judiciary. In many days
marches through the criminal eourts of this country I have
found few bleeding-hearted judges. Their tendency in terms of
physiognomy is toward the prognathous jaw and the hard nose,
Lombrosian stigmata not characteristic of the sentimental softies
the press describe.

4 |
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Though the allegation of excessive judicial leniency in sen-
tencing is ill-founded, it remains politically important to sentenc-
ing reform, influencing the votes of those legislators who share
or reflect the public view that the increase in crime over the past
decade is in large part attributable to the failure of the judges to
impose sufficiently severe sentences.

The public has been led to expect too much from the crimi-
nal Justlce system,’ -and certainly too much from sentencing, The
criminal justice system controls the largest power the govern-
ment exercises over its citizens and is of essential Constitutional
importance, but its reform, if consonant with a due respect for
human rights, will make no more than relatively small differ-
ences to the incidence of crime and delinquency. Those phe-
nomena respond to deeper social, cultural, economic and politi‘a
cal currents beyond the substantial influence of the criminal jus-
tice system.

What, then, can properly be expected from sentencing re-
form? The journey will not be short and there may be unfortu-
nate detours through legislatively fixed sentences, butin the
longer run we can reasonably expect a small reduction of crime
and juvenile delinquency and, of at least equal importance, we
can also reasonably expect the emergence of a principled, even-
handed, effective yet merciful Common Law of Sentencing,
consistent with human rights and freedoms, competent to the
deterrence of crime, the adumbration of mirimum standards of
behavior and the better protection of society against its in-group
predators

Where do we now stand in that movement? There seems to
be agreement in the rejection of open indeterminacy in sentenc-
ing on the California Adult or Youth Authority model. All the
bills and commentaries move towards determinacy. But am-

‘biguities and uncertainties remain. What i is the form of determi-

nacy preferred and who is to presctibe the more ‘precise
punishment — the legislature, the judge, the administrative
board? You will notice that Senate Bill 1437, the proposed fed-
eral criminal code, retains a role for the parole board. And, of
course, executive clemency must properly remain. Then there is
“good time.” Will a residue of parole, the manipulation of good
time and a larger use of executive clemency preserve a large
measure of discretion in punishment from legislative and judi-
cial cohitrol? And is that wise? And there is the further ambiguity
in sentencing to prison. What, for this purpose, isa prison? Is
placement of the prisoner by the Federal Bureau of Prisons in a

[
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Community Treatment Center, when they believe such a place-
ment appropriate, part of a judicially fixed term of “imprison-
ment”? At present it is, but is that within the concept of a legisla-
tively and judicially ﬁxed sentence if those agencies do not con-
trol it?

~Who sentences? When you ask the layman, he replies, “the
judge.” When you ask the more informed person, the reply is,
“the legislature the judge and the parole board, if a convicted
criminal is sent to prison.” But then one must add the point
forcefully made in the Alschuler paper, that the role of charge
and plea bargaining is of great practical importance and that the
prosecutor and defense counsel must be included in the sentenc-
mg team if sentencing is seen, as it should be, as the larger invo-
cation of state power over the offender or suspected offender.
Discretion in sentencing is thus widely distributed. And it is im-
possible to eliminate and hard to control several of these inter-
iockmg discretions.

1 disagree with Alschuler’s argument that sentencmg reform
should wait on the achievement of better control of charge and
plea bargaining, but I certainly agree with his view that such bar-
gammg may well frustrate reforms in legislative and judicial sen-
tencing. Certainly we should hesitate long before, by legislatively
prescribed fixed sentencing, we shift discretion from the judge

to the prosecutor, which'is the powerful tendency of such sen-.

tences — achlevmg,smc:ldp ally, neither larger equahtles nor
more Severe sentences.

Should the indeterminacy of the .parole discretion be
preserved? There is time only to skim over this argument, but let
me do so. I hear six points made for parole. Let me offer them in
summary form and then comment on each. As regards prison
terms, it is said that the parole board rather than the judge
should fix the prec1se release date because the board can:

1) Find the optlmum moment for release;

2) Provide an incentive for rehabilitation;

3) Facilitate prison control and discipline;

4) Share sentencing responsibility to maximize deterrence

while reducing time sérved;

5) Control the size of the prison population; and

6) Rectify unjust disparities in sentencing.

The first claimed justification, prediction of the optimum
moment of release, fails empirically. Behavior in a cage is not a
guide to behavior in a community. You know these data well; I
don’t have to develop them.

6

MA_ e N .

e,



The second justification, to provide an incentive for the pris-
oner’s rehabilitation, has as its net effect the reliance on compui-
sory rehabilitation in the prison setting. This type of coerced cur-
ing of crime is ineffective. It is wasteful of resources. It is silly to
fill our limited treatment resources other than with volunteers.
We don't know encugh to make that second purpose of parole
work,

The third justification, to facilitate prison control and disci-
pline, is an important, latent, pragmatic Justlﬁcatlon of parole

- But it is vulnerable to attack on grounds of injustice. I think it

upjust to use the parole discretion in relation to disciplinary be-
havior.

The fourth claimed Justlﬁcatxon of parole is the sharing of
sentencing responsibility between the court and the parole board
in order to maximize deterence. It is 2 somewhat unreal claim. It

.is true that parole allows for judicial announcements of larger

punishments than are in fact served, but the charade is well
known; it is compensated for. One would be gallant to answer
the question, with confidence, whether the whole parole experi-
ence has increased or reduced time served in America.

The fifth justification, to facilitate the control of the size of
the prison population, has occasionally been useful but, gener-
ally speaking, in times of community anxiety about crime and of
pressures for law and order there has also been. great pressure
on the parole boards to be more conservative in the grant of
parole and thus to tend to compound rather than to solve the
problem of prison overcrowding. At all events, pragmatism at
this level lays bare our tolerance of unprincipled sentencing; it is
surely unjust for the duration of imprisonment of one criminal
to turn on the behavior of other criminals.

The last claimed justification of parole, to rectify unJust sen-
tencing disparities, merits somewhat longer consideration. Let
me give an example or two. In Illinois, and I believe the same is
true in many states, crime for crime and criminal for criminal,
sentences imposed by courts in Chicago are substantially less se-
vere than those imposed in downstate, small town and rural
areas. The Illinois Parole Board, not incorrectly in my view,
exercises its releasing discretion so as to minimize the grosser
disparities — it moves towards a regression to the mean, Similar
disparities are to be found between judicial circuits in the federal
system and the federal parole board also works to minimize un-
just sentencing disparities. This exercise of the parole discretion
seems sound to me, but the question arises, should we not de-

7
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x\velop other mechanisms rather than paro‘e for that purpose. I
\fhmk we should.
} Does this analysis lead mexorably to the abolition of parole?
I \

the long run, I think it does; but until we have much better

defined and tested relationships between the legislature, the sen-
ten\,mg commission (as recommended in several current reform
proposals, including the California legislation and the proposed
fedetal criminal code), and the judge, there is a great deal to be
said f\')r the retention of the parole board’s releasing discretion to
achieve more equltable and just sentences.

The extreme opposite of this sharlng of sentencmg discretion
between the leglslature, the sentencing commission, the judge
and the parole board is to be found in current unsound recom-
mendations for mandatory minimum and legislatively fixed term
sentencihg, Mandatory minima are still to be found, even in the
proposed federal criminal code, and there has been extensive
experimentation with them in many states. Legislation of this
type is, in my view, unprincipled and morally insensitive; it can-
not encompass the factual and moral distinctions between crimes
essential to a just and rational sentencing policy. Nevertheless, it
is politically popular. Whenever mandatory minima are pre-
scribed, the same results follow — they meet with nonenforce-
ment and nullification, This is neither surprising nor deplorable.
It is not surprising because the pervasive influence of charge
bargaining insures the frequent reduction of charges for of-
fenses car rying severe mandatory penalties. It is not deplorable
because.persistent confusion about the goals of criminal law en-
forcement and indefiniteness regarding the purposes of
punishment make sentencing discration essential. The enforce-
ment of arbitrary penal equations ig¥oth irrational and inequit-
able. And in the overcrowded court systems of the cities of
America, as in the case of the New York experiment with man-
datory minimum sentences for certain drug offenses, nonen-
forcement and nullification will follow.

Remington recently wrote a nice piece on sentencing in which
he reports (29 Vanderbilt Law Review 1315) that “in Detroit dur-
ing the 1950s, state statutes prohibited probation for burglary in
the nighttime and imposed a significant, mandatory minimum
sentence for armed robbery. In practice, . . . burglaries commit-
ted after dark resulted in pleas to daytime burglary, and . . . rob-
beries committedrwith a gun ended up as pleas of guilty to un-
armed robbery. So common was the practice that the Michigan

Parole Board would often start the interview with ‘I see you were
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convicted of unarmed robbery in Detroit. What caliber of gun
did you use?’ Without even a smile, the inmate would respond ‘A
.38 caliber revolver.' " ‘

Overall mandatory minima probably tend to an increase in
the prison population, bringing larger pressures to bear on the
accused to plead guilty to the lesser included offense than that
for which the mandatory minimum is prescribed. It is a devious,
unprincipled sentencing practice:

The legislatively fixed term will, no doubt, figure promi-
nently in our later discussions. Let me offer only a few com-

* ments. In my view, the statute books of the states and certainly

current federal crimes are insufficiently graded in their defini-
tion adequately to support such a system. Guides to a just and

principled sentencing system have to be more principled than

can be built on what my colleague Zimring has called “the in-
coherence of the criminal law.” Judicial discretion seems to me
essential to the fine-tuning required for morally necessary dis-
tinctions between crimes and criminals for just sentencing. I am
not, of course, arguing against legislative guidance to the judge
in the definition of the crime and its appropriate maximum
punishment. And further, the legislature should phrase the
purposes the judge is to serve in his sentencing function -— the
Model Penal Code, limiting the categories of crime and defining
the criteria of sentencing purpose, gave a wise lead. But the
Jjudge’s discretion, legislatively guided and subject to appellate
review, will, it seems to me, prove essential to the fashioning of a
Common Law of Sentencmg if basic principles of justice are to be
served.

Legislators are under such polmcal pressures to inflate sen-
tences, a process currently perceptible in the debates surround-

. ing the California Senate Bill 42, that they cannot be expected in

the Statute Book of Punishment to encompass the near infinite
diversities of crime and criminals, the squalor and nfiseries of
life, necessarily relevant to degrees of gullt 'md deserved
pumshments

In my yiew, the best present proppsal encompassing these
difficulties and laying the foundation for a Common Law of Sen-
tencing is Senate Bill 1437, the proposed federal criminal code.

The bill comes under powerful auspices. Much of it was
shaped by the previous Department of Justice and it is supported
by the present Department of Justice. It was introduced in the
Senate by Senators Kennedy and McClellan, which' portends
broad political support. In its sentencing provisions, S. 1‘\437



strikes, in my view, a wise balance between the overlapping and
sometimes conflicting discretions of the legislator, the sentencing
~ commission, the judge, the parole board and the prison adminis-
trator. The requirement that the sentencing commission and the
sentencing judge give reasons for the sentence imposed will
make for more effective appellate review when those reasons are
in conflict. Overall, the bill provides for more open and princi-
pled sentencing and seems to me capable, over time, of produc-
ing a reasoned and just sentencing system. There are, of course,
many points of detail to be argued as the legislative processes
move farward, but the broad strategy in S. 1437 is sound.

Let me conclude my keynote invocation. The past decade of
criminal law reform has been disappointing. Reformers have to
learn to be less opportunistic and more long-winded — not
perhaps as long-winded as I have been, but they must become
steady and determined over time. And the prognosis is not
bleak: there is now a reasonable hope for the launching of a sen-
tenicing system which could move us towards a more principled
criminal justice system.

"DISCUSSION

Conference participant Andrew von Hirsch began the dis-
cussion of Dean Morris’s presentation by saying that there
seemed to be a W1dely held misconception that those who favor
determinate sentencing must favor having the legislature set
precise terms. There are other methods available, he said, in-
cluding the sentencing commission approach of the proposed
Kennedy-McClellan federal criminal code, and the parole board
reforms recently adopted by Oregon, which require the parole
board to set release dates early in the term according to strict
guidelines.

In his response, Professor Morris began to try to articulate a
consensus position, but he soon hit upon a point where he knew
he differed from many in the audience. This key point was
whether like cases need always be sentenced alike. Morris felt
they need not. “In the last resort,” he concluded, “I believe that
Jjudicial discretion is necessary for just sentencing.”
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This brought a rebuttal from an ex-prisoner in the audience.
Equal crimes must always be sentenced equally, said Prisoner’s
Union President Willie Holder. Non-legislative approaches, he
continued — such as guidelines determined by quasi-judicial
bodies — could not be trusted to fulfill this goal.

Another participant said he agreed with most of what he had
heard at the conference, but he remained uneasy about some of
the absolute positions being taken on the virtues of determinate
sentencing. Such certainty, he said, led to the extremes of inde-
terminacy that the participants were united to redress. Current
thinking in the field, he said, showed “uncertainty and flux,” and
the present time represents “a period of real empirical uncer-
tainty.” New laws, he said, should not impos'e rigid new struc-

tures for sentencing as an overreaction against an excessive de~:

pendence on rehabilitation as'a goal of sentencing.

A legislator took exception to some of Dean Morris’s com-
ments about politicians. Academics, he noted, were frequently
the despair of leglslatms Many leglslators he said, felt they
could do as well in formulating sentencing policy as academics
who advocate indeterminate sentencmg structures-one year and
denounce them the next. The participant also wondered why
scholars so frequently disagreed about predicitions of the effects
of sentencing proposals on prison populations.

Dean Morris reiterated his reason for opposing legislative

term-setting: inevitable “inflation of term lengths.” He said pre-.

dictions of prison populations had to be tentative because “a
minority of prisoners are in prisons for what they have done.

*The majority are in for what they have pleaded to.” Thus, he

said, the impact of a new sentencing structure depends not so
much on term lengths as it does on the attitudes of the judges
and prosecutors implementing it.

One participant pointed to the proposed federal criminal
code as “a middle ground” between those calling for legislatively
fixed sentences and those who fear that route. He also noted that
there were currently 61 bills pending before the U.S. Congress
calling for mandatory minimum sentences. The new approach

represented by the Kennedy-McClellan bill, he said, might well

be the only alternative to that kind of legislation, [
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CALIFORNIA’S DETERMINATE
SENTENCING STATUTE:
HISTORY AND ISSUES "

by Sheldon L. Messinéer and Phillip E. Johnson

Messinger and Johnson are Professors of Law at the Umverszty of
Celifornia, Berkeley.

I

INTRODUCTION &

The law is constantly changing, but the change is usually evo- )

lutionary and incremental. Occasionally, a statute or judicial de-
cision breaks abruptly with the past, announcing not only a set of
new rules but also a new phxlosnphlcal approach, mdlcatmg a
change in the way the opinion leaders of a society are tnmkmg
abouta longstandmg problem. The paradigm of such a change is
the opinion of the Supreme Court in Brown v. Board of Education,
rep]acing the concept of “separate but equal” with the revolu-
tionary idea that, in racial matters, separate is mherently un-
equal.

California’s determinate sentencing act is in no way compar-

 able to the Brown decision in importance, but it too indicates that

ideas about a perennial problem are undergoing radical change.

Like Brown, it may also show it to be one thing to see that funda-

mental change is necessary: quite another, to make that change
come about.

Before 1976, California was famous or notonous as the state
whose laws seemed most thoroughly committed to the idea that’
sentences should be indeterminate. The laws implied or said that
the length of imprisonment should depend more on the indi-
vidual characteristics of the criminal than on the nature of the

*A preliminary dr'tft of this paper was prepared in April, 1977. This draft was
prepared in July, 1977, after California’s ‘Determirate Sentencing Act was
amended and, as amended, went into effect. We have left our discussion of the
original act, in Parts I1I and 1V, largely unchanged. We have, however, con-
siderably modified the discussion in Paxt V to take account of those amendments
actually made in June, 1977. And we ha¥e enlarged the concluding section, Part
VI, 1o inglude some thoughts genernted by dialogue at the conference for which
the preliminary draft whs prepared. Parts I and II remain substantially as they
were in the preliminary draft, Philip E, Juhnson was uhable to participate in
revision of.the preliminary draét. Sheldon L. Messingér made the revisions, and
will accept such credit or opprobivm as is due, .
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crime; maximum discretion over length of sentences should be
given to an administrative agency shielded from public accoun-
tability; the purpose of i 1mpnsonment is to rehabilitate the of-

‘fender and to protect society from his further misdeeds; and the

released prlsoner should be subjected to a lengthy period of
parole supervison to protect the public and to insure his rehabili-
tation. The Uniform Determinate Sentencing Act of 1976,
commonly known in the state as S.B, (Senate Bill) 42, seems to be
based on the opposite assumptions in every respect. As originally
passed, it provided a relatively narrow range of fixed penalties..
for each crime; replaced Adult Authority discretion over release
with a complex system of “good time” credits; greatly lessened
the period of parole and the importance of parole supervision;
and, perhaps most significantly, stated flat out that the purpose of

- imprisonment is pumshment

The California sentencing reform is an event of national
significance. If other jun'sdictions did not go as far as California
in endorsing indeterminacy, they nonetheless went very farn-
deed. Unchecked discretion is a féature of criminal sentencing
law everywhere, whether the discretion is lodged primarily with
the courts or the parole boards. Reforms based on the consid-
erations which inspired the California innovations are in the air
in many-states.

This paper assumnies that knowledge of the California experi-
ence will be instructive to a national audience. Our dlsadvantage
in writing about that experience is that our research is in a prelimi-
nary state, and our conclusions must therefore be extremely tentative. We
have only begun to understand the complicated history of theat-
tempt to abolish or radically alter the indeterminate sentencing
system. The new statute itself only recently went into effect, and
before it did it was substantially amended. Even if we knew,much
more than we do, we could not begin to predict the effect which
the new statutory scheme will have as it is put into practice in a
system of criminal justice accustomed to applying very different
rules. This paper should.thus be viewed ax.a preliminary effort
designed to set the stage for discussion, not as a definitive ac-
count of the events it relates — or even of our own views.

The paper is divided into sections for the convenience of the
reader. Section Two briefly describes the system which the de-
terminate centence scheme has supplanted. Section Three de-
scribes the political and legal situation in 1976 which made it
possible and perhaps necessary to replace the Adult Authority
system with an entirely different sentencing method. Section

Q
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Four describes the principal features of the resulting statute,
S.B. 42. Section Five briefly describes the amendment struggle,
the forces and issues involved, and the thrust of the amendments
finally adopted by the California legislature. Section Six offers
some tentative conclusions.

o

IX

THE CALIFORNIA INDETERMINATE
SENTENCE SYSTEM

First introduced in California in 1917, indeterminate felony
sentencing existed until recently in approximately the same form
ever since the creation of the Adult Authority in 1944. The sys-
tem is simple to describe in broad outline, although piecemeal
amendments over the years made the specific sections governing
such vital matters as parole eligibility incredibly complex and
confusing.

Under the indeterminate system, Galifornia judges did not
fix the sentence for convicted felons committed to prison; in-
stead, they sentenced the offender to “the term prescribed by
law.” An administrative agency known as the “Adult Authority”
determined the amount of time a convict actually served by

“ﬁxing’ the sentence at some pomt between the statutory

minimum and maximum.

The 'sentence so fixed was the total amount of time to be
served before absolute discharge. Convicts normally served part
of this time on parole, a matter also determined by the Adult Au-
thority by setting a parole date to take effect some time before

the fixed sentence terminated. With some exceptions, prisofiers ,

serving a niinimum statutory sentence of more than one year
were eligible for release on parole after serving one-thitd of the
minimum term. Fiirst-degree murderers and others sentenced to
statutory sentence of life imprisonment were ehglble for palrolen
after seven years; habitual criminals with three previous convic-
tions were ehglble after twelve years. Train wreckers and kid-
nappers whoinflictgd bodlly harm upon their victims incurred a’
statutory sentence of life imprisonment without possibility of
parole.

Throughout most ofits history the Adult Authority followed
a practice of delaymg fixing a prisoner’s sentence until he had
been in confinement for a considerable period of time and was
considered “ready” or nearly “ready” for parole. Until it acted,
the prisoner was considered to be serving the maximum sen-
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tence provided by statute, frequently life. Even after a sentence
was fixed by the Authority, it could be “refixed” for cause such as
violation of prison regulations or of the terms and conditions of
parole. The Authority could also refix that portion of the sen-
tence the inmate would serve on parole. Until quite recently the
California courts consistently held that the Authority could fix
and refix sentences and parole dates, and revoke paroles, with-
out notice or hearing, although the Authority provided hearings
as a matter of policy. The decisions of the Adult Authority,
finally, were practlcally immune from judicial review.

To appreciate the full extent of Adult Authority discretion,
one must realize that the statutory maxima were extremely long
in relation to the time normally served in practice. Such common
felonies as second-degree murder, robbery, rape, and burglary
of a dwelling each carried a maximum term of life in prison. Yet
in 1965, the median time served in prison by prisoners released
on parole for these offenses ranged from a high of 5.4 years
(second-degree murder) to a low cfithree years (burglary). Of
522 armed robbers released on parole in that year, 439 had
served five years or less and only three had served more than ten
years. The situation for less serious felonies was similar. Forgery,
for example, carried a maximum sentence of 14 years. Of 432
forgers released on parole in 1965, 337 had served two years or

Jess. Only one had served more than five-and-a-half years.

In short, the California indeterminate sentence system left
the determination of the length of imprisonment and the parole

{“gperlod to an appointed board which was given an almost awe-
some freedom from legislative or judicial control. For years this

system was satisfactory to a wide spectrum of opinion, and even
when it came under heavy attack it seemed likely to endure be-

cause of the difficulty of agreeing on a replacement. The inde- ,

terminate sentence appeased liberal sensitivitiés by purporting to
reject such “primitive” notions as retribution and deterrence,
and by providing the possibility of speedy release of offenders
amenable to rehabilitation. Judges were happy to be relieved of
much of the responsibility and pressure inherent in sentencing.
Prison administrators considered a flexible date of release an
important tool in contreolling hostile inmate populations. Politi-
cians'were free to be irresponsible: statutory penalties could be

" raised to grossly unrealistic levels to appease public passions

without necessarily affecting the exercise of Adult Authority dis-
cretion. Law enforcement officials-took comfort because Adult
Authority sentences were among the longest in the nation, be-
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cause it was possible to confine a “dangerous” prisoner foravery

long time even if he could not be proved guilty in court,of an
exceptionally serious crime, and because many Adult Authority
members came from law enforcement backgrounds,

None of these satisfactions was unalloyed, however, and crit-

icism of the indeterminate sentence system did develop, most .
visibly at first from groups concerned with civil liberties and

prisoners’ rights. Such critics charged that the system gave too
much unchecked discretion to a board which overrepresented
law enforcement interests; was based on false assumptions about
the predictability of human behavior; resulted in overlong
prison terms on the average and especially for prisoners guilty of
displeasing their guardians for failing to conform to middle class
behavioral norms; and, above all, was cruel and frustrating for
prisoners who had no clear idea of how long they might have to
serve or what they could do to shorten their sentences.

These criticisms were sufficiently well-founded so that many
legistators and influential mcmbels of the legal and correctional
professions came to agree W i h them. Yet in themselves such ar-
guments were net enough to force a change as long as the inde-

terminate sentence system retained its usefulness in other re-

spects. Furthermore, the legislature could not abolish indeter-
minacy without general agreement on a replacément. One of the

most useful features of delegating sentencing authority. to.the - o one

Adult Authority was that it made it possible for the legislature to
avoid making hard decisions about how severely crime should or
could be punished. Basic reform could come about only if the
desire for change were strong enough to compel groups with
very different ideas about the appropriate levels of penalties to
compromise their differences. : ; :

7 111
THE POLITICAL AND LEGAL SITUATION
sy PRIOR TO 1975 o ’

During 1974, Senator John A. Nejedly,” Chairman of the
Senate Select Committee on Penal Institutions, hired Michael
Salerno, then an aide to another legislator, to work on some ju-
venile justice matters and, more generally, to survey the justice
situation in California in search of matters possibly ripe for legis-

lative remedy. Salerno’s observations soon led him to the con-

clusion that there was cons1derable dissatisfaction with the inde-

terminate sentencing system and that some change might be

8
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possible. He consulted wrth Raymond Parnas, a law professor at
Davis, who confirmed his belief and expressed interest in work-
ing on the matter. Parnas was hired as a consultant to Nejedly’s
committee after Salerno and Parnas sought and received the
“senator’s approval to.begin more determined inquiry into the

area with a view to drawing up legislation.
During October and November 1974, Salerno and Parnas
consulted with the legislative lobbyists for the district attorneys,
_ police, correctional officers, and the Department of Corrections,
- other law professors at Davis, and a Corrections Department re-
searcher, among others. There was a meeting with Raymond
Procunier, then Director of Corrections, and his staff, and
another with five Los Angeles Superior Court judges. Only the

2

last meeting, apparently, resulted in expressions of opposition to -

planis to move toward greater determinacy in sentencing, and in
Salerno’s and Parnas’ Judgment this opposition was, to say the
least, uninstructed. -

By late November 19’74 a workmg paper had been prepared

- suggesting cut-down ranges of penalﬂes for offenses and giving

judges discretion to fix a maximum prison term within those
ranges; the Adult Authority would continue to decide if and
when a prisoner might be paroled. This paper was made the
basis for discussion at open hearings held on December 5 and 6.
Some two dozen witnesses testified at the hearings, including:
representatives of various prison reform groups; Richard

McGee, former Director of Corrections in California and a re-,

cent proponent of more determinacy in sentencing; a delegation
of Superior Court judges; and representatives from the
California Correctional Officers Association, the Attorney Gen-
- eral's Office, and the District Attorney’s Association, The burden
of testimony was strongly supportive of more determinacy; in-
“deed, strong sentiment was expressed for legislatively fixed,
“flat” sentences, Only the judges’ representatlves took a strongly
negative, position.
From that point until passage of S.B. 42 on August 31, 1976,
activities became very complicated. In this section we present,
first, a tentative outline of some of the main activities and events,

with dates, to provide a set of guideposts; and, second, equally

tentatively, what we take to be some of the major issues of con-
cern to those forces helping to shape S.B. ¢42.

Main Activities and Events ,
After the public hearings in December 1974, the working
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paper was abandoned. During the early months of 1975, new
drafts were prepared and widely circulated; a version.of what
was to become the final bill was introduced in the Senate on
March 4, 1975. At the same time, Raymond Procunier, who had
resigned his post as Director of Corrections, became Chairman
of the Adult Authority and instituted by dlrectlve{g";lan for early
term-fixing based on the seriousness of a-prisonér’s offense and

past criminal record. This move by Procunier was widely inter- *

preted as an effort to undermine S8.B. 42.

Notwithstanding Procunier’s gambit, work on S.B. 42 con-
tinued. The bill was heard and passed by the Senate Judiciary
Committee in April 1975, and by the Senate Finance Committee
in May. It was passed by the Senate 36 to 1 on May 15, 1975.

The bill was then consi¢ered by relevant. Assembly commit-
tees. There was great difficulty in getting the Assembly Commit-
tee on Criminal Justice, beaded by Alan Sieroty who was de-
veloping competing legisiation, to schedule a hearing. It was
heard by this committee on August 6, 1975. No definitive vote
was achieved in the face of negatlve testimony from the ACLU
and the District Attorney’s.Association, whose representatlves
held, respectively, that the penalty provisions were too harsh and -
too mild. The bill was tabled to be reheard a year later.

This testimony and action apparently dispirited” Senator
Nejedly and his staff; the senator announced that he would not .

push the-bill further, But within-the next month or two the”

ACLU changed its position, moving to support the bill, as did
portions of the State Bar Association. By the end of 1975 it
began to appear as if the b111 might have a chanCe of approval
when reconsidered. s

Judicial opmlons helped change the tide of sentiment, Only ‘

two of the most important opinions will be' noted here. In Rod-
riguez, 14 C. 3d 639, which appeared in mid-sumnmer 1975, the
California Supreme Gourt found that 22 years of imprisonment,
even under a statute provxdmg a possible life sentence, was un-
constitutionally excessive given the facts of this particular case 3
nonviolent fondling of a 51x-year-old child. In the course of the
opinion, the Court made clear that i, was prepared to find tfle
Adult Authority responsible to fix all sentences proportlonately
to the culpability of the individual offender, and that, once fixed,
sentences could not be refixed upwards — the routine practice in
the past in the case of-parole violations. The Couxt also said that

‘to continue to imprison-an offender * ‘solely because he was not

cqmpetent to care for himself in the free soc1ety, once a senr
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tence was fixed, “would thereafter constitute punishment for
status which is also constitutionally proscribed.” “Adequate non-
punitive means of caring for such persons are available,” the
Court said, under existing civil legislation. This provided the

Nejedly staff with grounds for amending out of S.B. 42 a provi-

sion for extended terms for “dangerous” offenders, a matter of
great concern to prison reform and civil liberties forces.

In re Stanley (and In re Reed), 54 C.A. 3d 1030, came down in
January 1976. Two prisoners challenged the Adult Authority’s
right, under the Procunier directive noted earlier, to postpone
their parole dates on the basis of concurrent sentences imposed
for lesser offenses. The California Court of Appeals expanded
the issue to include the validity of the whole Procunier directive.
Its opinion appeared to many to cut the ground from under the
directive by holding that the directive’s table of fixed time incre-
ments, based primarily on the nature of the offense and prior
criminal history, militated against taking adequate account of
such matters as acceptable in-prison conduct, reclamation po-

tential, postrelease social safety, and premonitions of danger not .

revepled by overt misbehavior. Accordmg to the Court, all of
these matters should form part of the “individualized” consid-
eration due priscners in the fixing of parole dates under the
existing Indeterminate Sentence Law.

Our interviews suggest that these opmlons were among the

- most influential factors moving the Governor and his advisors,

and some of the more influential district attorneys, to take a pos-
itive interest in changing the sentencing statute., Some district at-
torneys apparently con¢luded that the opinions had created a
situation in which the courts would take an increasing and un-
predictable role in determing “appropriate” sentences; a system
more responsive to “public opinion” was wanted. The Gov-
ernor’s office, encouraged by Senator Nejedly’s stafy; apparently
found Stanley the last straw in suggesting the unworkability of
administrative reform without new legislation, In any event,
early in 1976 the Governor and some of his top aides met with
Adult Authority Chairman Procunier and Senator Nejedly and
his staff. The Governor indicated his readiness to support a re-
worked version of S.B. 42 more acceptable to “law enforcement.”
He instructed his aides to spend whatever time was necessary to
accomplish this goal.

The bill was reworked during the ﬁr‘st., months of 1976, re-
sulting in an amended version introducéd in April 1976. Law en-
forcement groups, with some reservations, supported this ver-
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sion which, compared to earlier versions, qualified the retroac-
tive provisions of the bill by making it possible selectxvely to keep
certain offenders in custody notw1thstandmg what the court had
explicitly taken into account when sentencing such offenders
under the old law. The April version also inserted a three~year
“enhancement” possibility for each violent offense resultmg in
imprisonment:in the record of a person currently convicted of a
violent offense. Prison reform groups, on the other hand, had
serious objections to these and other specific features of the bill
and worked over the summer of 1976 to have them modified.
The Department of Corrections entered the fray more actively at
this time as well.
The April version of 8.B. 42 was amended four times more,
but it is clear that it contained the essence of the bill as finally

“passed; amendments appear to have “softened” some of its pen-

alty provisions. The bill was reheard and passed by the Assembly
Committee on Criminal Justice ih August 1976. That same
month it passed the Assembly Ways.and Means Committee and
the Assembly as a whole, 60 to 17, and brought concurrence
from the Senate. The Governor 51gned the bill on September 20,
1976.

Too simply, events in 1975 and early 1976, including increas-
ing evidence that under existing legislation continued interven-
tion by the courts could be expected, moved the Governor’s
office from an-officially neutral to an officially supportivée posi-
tion on the bill. All these events moved law enforcement to think
some legislation would pass, and law enforcement seized the op-
portunity to shape that legislation in ways conforming to its no-
tions of what was needed. Prison réform groups, supportive of
the bill in principle throughout, worked to modify various as-
pects of the bill. They particularly tried.to insure limited discre-
tion focused on acts, not persons, with térms as short as p0351ble
in light of the contending forces, Civil liberties groups were
more ambivalent. The correctional bureancracy, hampered by
the Governor’s support of the bill, also worked to modify certain
provisions. , :

Major Forces and Issues
The Correctional Bureaucracy

Legislative changes beginning in 1944 had created a bifur-
cated correctional bureaucracy, with the Director of Corrections

©
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with responsibility for prisons and the parole organization, and
the Adult Authority with wide discretion’ to grant and revoke
paroles and to fix and discharge prisoners and parolees from
sentence, The Authority's exercise of its discretion was subject to
attack from 1944 on, but during the 1970’s, particularly, the at-
tacks mounted. It is important to apprec1ate that such. attacks
came from all segments of the community, not only from prison
reform groups as was sometimes supposed, although, as noted,
attacks by these groups were the most visible. Police and prose-
cutors found parole release dates uncertain and frequently too
early; civil libertarians found them arbitrary, capricious, biased,
and frequently too late; prisoners found them anxiety-inducing
and irrational; a whole series of Governors had been embarassed
from time to time by particular decisions. And — a fact seldom

appreciated — prison officials were in almost daily battlé with the
Authority, finding its practice of fixing terms late a block to ra-

tional planning, its terms unpredictable, its release and parole
revocation actions subject to whim and political influence.
These matters and others had led to a move within the
bureaucracy during the early 1970’s, headed by Raymond Pro-
cunier, then Director of Correctlons, to get the Authorlty to fix
parole dates and sentences early on, at the first hearing in most

cases, and to & more diffuse pressure for the Authority to articu-

late and make known to staff and prisoners the bases for its re-

leasing, sentence setting, and parole revocation decisions. At

best, this move was only mildly successful, meeting the resistance
of Authority members committed to the view that such decisions
were very much a matter for case-by-case decision on the basis of
factors too complicated to articulate (but heavily influenced by
the “expert” views of members about future dangerousness)
and that such decisions were best made late rather than early in
prisoners’ careers. Even the mild success was ended in 1972
when pressure from Governor Reagan’s office, responsive to
police complaints about “leniency,” moved the Authority back to
its former ways of acting.

When Governor Brown took office in 1974, the bureaucracy
was pervaded by vague feelings that some changes were in store,
probably in the direction of more determinacy; the preference
was to make such changes as necessary by administrative, rather
than judicial, or, especially, legislative action. Raymond Pro-
cunier became head of the Adult Authority in early 1975, as
noted, and pursued this goal with vigor. He issued orders mak-

ing sentence- and term-fixing on the basis of articulated stan-
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The Governor’s Office

R

dards, as early as possible, the operating rule for the Authority.
The move, as we know, did not stave off legislative change
Preliminary inquiry suggests several reasons for this fact. First, it
appears that Authority members and representatives, especially
those carried over from the Reagan administration, were reluc-
tant to follow Procunier’s administrative directive. Early term-
fixes, guided by the norms also in the directive, rose for a while,
then declined. Exceptions were increasingly frequent And, for
reasons ummportant here, in late 1975 Procunier, in the words
of one informant, “withdrew from the battle.” The acting chair-
man to follow, Ray Brown, was unable — whatever his w111mg—
ness — to implement the Procunier directive. To sum it up: it

became increasingly apparent that sufficient reform could not be_

accomplished by administrative directive alone.

Further, the administrative route to change carriedsits-own
troubles. The.Authority could, but did not have to, fix terms
early or at any particular length by law. If an ex-convict who
could have been imprisoned longer got into trouble, this could
be seen — and was seen — as a matter of undue “leniency” on
the part of gubernatomal appointees who might — and should
— have acted differently. Some ex-convicts always get into trou-
ble, almost needless to say, and some forces in the state are ever-
ready to publicize such trouble. Some “sensational” cases during
1975 clearly affected the sentiments of Adult Authority mem-
bers and, presumably, the Governor’s office.

The final blow seems to have been delivered by the Stanley
decision in January 1976, which said, in effect, that so long as the
indeterminate sentence law remained on the books, the Author-

ity had to take “rehabilitative factors” into accountin determining

release dates. This was directly contradictory to the logic, if not
the fact, of the Procunier directive, which had moved to fit actual
prison terms to the seriousness of the offense, the prisoner’s cul-
pab1hty, and the past criminal record, with httle more than glanc-
ing attention to “rehabilitation.”

2

This complex of factors appears to have changed the position
of the Governor and his advisors. Some participants have
suggested that there was “panic” in the.office following the Stan-
ley decision, the assessment being that a sentencing scheme more

acceptable to contending forces could not be fashioned without® -

legislative change: (At least three participants, all lawyers, feel
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this was an overreaction, and that further administrative adjust-
ments could have produced a satisfactory outcome without legis-
lative intervention.)
" We have noted the conferences initiated by the Governor
which began in January 1976 and resulted in the amended ver-
sion of S.B. 42, acceptable to law enforcement, introduced in
April. Without more detailed information, it is difficult to be cer-
tain of the interest of the Governor's office in the ensuing
negotiations — except to say that the office was pervaded with a
sense that legislative change was needed, and that a bill was
.wanted that would, to the extent p0551ble, satisfy contending
~ forces among both law ernforcement and prison reform groups.
Less attention was given, so far as we can see, to the particular
needs being expressed by the correctional bureaucracy. The
Adult Authority and Women’s Parole Board were apparently
considered expendable. At least one conference was held be-
tween top prison officials and Senator Nejedly’s staff; this re-
sulted in procedures for revoking “good time” more acceptable
‘to prison officials. Other requests from prison officials were
mainly filtered through Mario Obledo, head of the larger agency
of which corrections is part, and Obledo seemnis to have differed
with prison officials about the advisability of certain changes,
e.g., lengthening the proposed parole period. Obledo appears to
have prevailed on this issue, although prison officials did get a
promise from the Governor's office to introduce further changes
for consideration by the Assembly Criminal Justice Committee.
This was done, but some or all of the proposals were defeated.

Law Enforcement

At the first hearing of S.B. 42 before the Assembly Criminal
Justice Committee, in August 1975, representatives of the dis-
trict attorneys and the police opposed the bill — although it ap-
pears that the district attorneys, at least, were for more determi-
nacy in principle. Proposed prison terms were held to be too
short. The Attorney General's Office, on the other hand, sup-
ported the bill, even though some officials had reservations
about specific provisions. :

The Attorney General's supportive position was the outcome
of discussion of a position paper prepared in 1975 by Jack Wink-
ler of the office. In that paper, Winkler argued that the inde-
terminate system had proved to be a failure in controlling re-
cidivism, and he questioned deterrence and isolation 4s plausible
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aims of imprisonment. He suggested that punishment to uphold
societal values could be an appropriate aim, and that the sentenc-
ing system should be designed to fulfill that aim — without
completely abandoning the other aims. He proposed a move to a
new system which would mete out penalties based on the se-
riousness of the offense; mitigating and aggravating circum-
stances; prior criminal history; and the postconfinement be-
havior of prlsoners, which should affect parole eligibility
through a “good time” credit systefb It should be remarked that,
although the paper does not provide details, the principles pro-
nounced are very clese to those embodied in S.B. 42.

We do not know what specific provisions, if any, were pro- -

posed by the Attorney General’s office, except that the office
threatened later to withdraw support if “enhancement” of terms
on the basis of facts pleaded and proved with respect to carrying
or using arms, great bodily injury, and past criminal record,
were made discretionary ratherthan mandatory. A compromlse
was reached whereby enhancements were made “presumptxve,
leaving it to the judge to decide and rationalize not mcreasmg
the sentenice.

The same issue troubled the district attorneys, who agreed to
the same compromise. And it seems clear — although again we
do not have full detail — that all law enforcement organizations
supported longer terms than those orlgmally provided. It is not

clear that the April version of the bill in fact included longer

terms than earlier versions — but it is clear that it provided the
possibility of longer terms, especially for persons convicted of a
selected set of “violent” offenses, known as the “dirty eight.”
And, as noted, law enforcement supported changes limiting the
retroactive provisions of the bill, making it possible to hold
already-sentenced offenders Jonger than would have been pos-
sible otherwise. .

The police, too, seemed to have moved to support the April
1976 version of S.B. 42. Chief Edward Davis of Los Angeles
provided a salient exception. His opposition both before and
after passage of the bill was variously interpreted as a political
gambit to muster conservative support for some future office
seeking, and as due to his failure to understand the likely conse-
quences of the legislation. These were not necessarily inconsis-
tent accounts. ] )

Two further comments seem germane. First, any provi-
sions of S.B, 42, presumably sought by prosecutors, appeared to
strengthen enormously the say of prosecutors over the sentences
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actually to be served by prisoners. S.B. 42 provided that judges
could not mitigate or aggravate sentences, nor “enhance” them,

- without an express motion in court. Defense attorneys were ex- "'~

pected seldom to move for aggravation or enhancement, These,
- among other features of the bill, considerably strengthened the
prosectors’ aheady great powers in plea bargaining.

Second, it was clear when they were expressed, and became
clearer later, that the positions outlined for law enforcement
(and other groups, for that matter) represented, at best, a tenu-
ous consensus among the members of these groupings, Bureau-
cracies are not organizations committed to generating consensus
among their members; and, in the case of multiple bureaucracies
(like prosectors’ offices or police departments), even the means
for valid opinion gathering are not present. Bureaucratic leader-
ship, as well as access to legislators and their staffs, appears to
phy an especially lmportant role in articulating the effective po-
sitions of such groupings.

Judges

This last point is especially relevant to a discussion of the role .

of judges, since they appear to be especially poorly organized for
the generation of consensus or concerted expressions of opinion.
What we know suggests relatively little input from judges and

what there was generally resisted the moveto gch them the bur-
den of choosing a determinate sentence for convicted felons. We
can only speculate about the variety of reasons that those few
judges who expressed opinions had for them, but prominent
among these reasons appeared to be the belief that “protection
of the community” is better served by a later, rather than an ear-
lier, release decision. Unkinder critics also suggested that judges
snnply do not want to shoulder responsibility for the kind of de-
cision certain almost always to Be<nsatisfactory to some.

This matter needs further study, clearly. But the preponder-
ant response of judges was resistance, and this throws some light
on the history of the struggle over determinacy generally. It has
often been speculated that _judges must have opposed the moves
toward indeterminacy earlier in this century, since they lost dis-
cretion as a result. There is little evidence on record that this was

so. The recent experience suggested that judges might have wel-

comed relief from an unpleasant burden and actively supportad
these moves. In California, it may be noted, the 1917 indetermi-
nate sentence statute was writlen by a judge.
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The court.doesthave some means for organized expressxons
of oplmon. The C'&Horma Association of Judges — a voluntary
association in whichi most judges hold membership -~ consis-
tently opposed S.B. 42, but with little effect. The California Ju-
dicial Council is an organ of court government, under the State
Supreme Court. S.B. 42 charged the Council with developing
sentencing standards for application by the courts, ‘and with
gathering and analyzing information on sentencing, What we
know suggests that the Council did not actively enter the bill- * o
shaping process until late in 1976, and it then had hrtle effect on
the bill’'s provisions. P
Generally, and with_some salient individual e).ceptlons, .
judges appear not to have believed that a determinate sentence |
bill would-pass the legislature until it was too late to negotiate
provisions in which some or many might have been interested. |
Having often spent much time working on legislative proposals =~ |
that came to naught, most judges were apparently not excited by
thehposmblhty of legislative change, a possibility they thought
slight ’

%

Penal R-forrn Groups
o

A wide Varlety of groups mterested in reformmg pénal law
and practice exists in California. We spoke with representatives
of only two of those most active in heiping shape S.B. 42; the
local chapter of the American Civil Liberties Union and the
Prisoners Union. The ACLU is well known as a “liberal” group
concerned with the protection of civil liberties, broadly con-
strued: The Prisoners Union is a more recently formed group of
ex-prisoners, attorneys, and others interested in penal reform; it
is based in San Francisso.

What we shall say about the positions of these*groups is ten-
tative in tio senses. First, we need to know more about their po-
sitions, including internal divisions of opinion. Second, it is only
a guess that the issues dividing these two specific groups from
each other — and they were divided — are representative of the
main lines of interest and cleavage among prison reform groups o
generally,

California ACLU executives testxﬁed against S.B. 42 in the
public hearings during December 1975. In the minds-of many
observers, this testimony moved or permitted the séveral “lib- 6
eral” membess of the Assembly Criminal Justice Committee to -
table the bill for a year, rather than vote for it. The explicit issue .
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raised by the ACLU was the result of S.B. 42 for lengths of

prison terms; its representatives felt terms would be too long,

both as the bill then stood and in prospect. ACLU staff attorneys
— as well as many others — were fearful that the legislature
would continue to raise statutory sentexnces, and that, under S.B.
49, prisoners would actually have to serve the,//onger sentences.
Another issue — although it is unclear if this/{ as raised in tes-
timony — was preserving administrative*dizéretion to release
“deserving” prisoners piior to some fixed date.

The latter point, particularly, troubled — indeed, incensed
— Prisoners Union representatives. From' their point of view,
although briefer prison terms were a legitimate objective, the
crucial issue was curbing the discretion of members of the cor-
rectional bureaucracy — parole board members or prison of-
ficials ~— to determine or redetermine the period of imprison-
ment. Prisoners Union representatives preferred legislatively-
fixed, “flat” terms geared to the actssnot the persons, of those

convicted. Ideally, they wanted to eliminate judicial discretion to-

grant probation, and they wanted to eliminate parole with its
continuing threat of reimprisonment without trial, Indeed, the
Union wanted to eliminate “good time,” instead reducing all sen-
tentes through the legislativé process by the amount now given
to “good time.” And, most fervently, they sought to eliminate
any provision for the extension of terms for prisoners classified
as “dangerous” — a provision of early versions of S.B. 42 that the
Prisoners Union, among other forces, helped to remove.

- Soon after the ACLU testimony mentioned above, represen-
tatives of the Prisoners Union picketed the San Francisco ACLU
office and managed to promote a confrontation between ACLU
executives and ACLU board members, the latter being “liberals”
from a wide spectrum, We have heard that both sides stated their
cases verbally and in writing to the board. The board by large
majority sided with the Prisoners Union and instructed its

" executives to take no action henceforth that would impede pas-

sage of S.B. 42,

Our impression — and, again, it is only an impression — is
that other penal reform forces in California tended to support
the Prisoners Union position, not that of the executives of the
ACLU. This is not to say that they, or the Prisoners Union, were
for the lengthy terms that may and likely will result from S.B. 42;

> they workedrand continue to work to reduce the lengths of

terms. It is to say, however, that they seem firmly committed to
depriving; the correctional bureaucracy of its powers over

O o
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lengths of terms; apparently they would rather contest such mat-
ters in the legislative arena, or in prosecutors’ offices and the
courts on a daily basis

One further matter needs to be mentioned. The “consti-
tuency” of the Prisoners Union is often said to be current prison-
ers; ex-prisoners are conceived to be working in tke interest of
these inside prisons. In a sense this is correct, although it is
difficult to know how much active support the Prisoners Union
receives from those in prison. In any case, it has been said by
some that the Union traded retroactive provisions in the bill
— which called for fixing terms of current prisoners in line with
the new norms provided when \He\blll became effective July 1,

1977 — for possibly much longer termssfor future prisoners. We ~

strongly doubt that this kind of thinking informed the actions of
Union representatives. They were interested and pushed hard
for retroactivity, and partially succeeded in incorporating it into
the passed version of the bill. But their willingness to accept po-
tential lengths of prison terms unacceptable to ACLU represen
tatives probably stemmed more from “differing judgments of
what was politically possible in 1976 than from any excessive
concern with retroactivity. That, plus their commitment to dry
up the discretion of penal officials to the extent possible, was
probably their motivation.

v

THE RESULTING STATUTE: S.B. 42

- What was the result of all this tugging and hauling? Briefly,
in place of prison terms fixed at a time of its choosing by an ad-
ministrative board from within very wide, statutorily defined
ranges, S.B. 42 provides, with few exceptions, that persons sen-
tenced to state prison will receive terms fixed by the courts prior
to service of sentence from' within relatively narrow ranges set
out in the statute for each offense. Such terms can be mitigated
or aggravated within these narrow ranges; they can also be “en

. hanced,” i.e., increased, upon motion of counsel for prior terms

of imprisonment under certain circumstances; for carrying or
using a weapon; for inflicting “great bodily injury;” and for caus-
ing a property loss over a certain amount, “if these fadts are

pleaded and proved. Judges retain discretion to treat sentences
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for multiple charges concurrently or consecutively. The result-
ant determinate terfas can be reduced by one-third for “good
time” and participation in prison programs. The terms also carry
a parole period of up to one year in place of formerly very long
perlods of supervision in the community,

Prisoners sentenced for the very few crimes carrylng life
penalties (the estimate is fewer than five per cent of admissions)
will still be subject to indeterminate terms t¢Se fixed by a newly
established board. Such prisoners may be paroled for a period of
up to‘three years.

The main provisions may be examined singly in somewhat
more detail and certain ambiguities and problems identified.

The Penalty Structure

A major ambiguity and problem is whether the new statute
will result in longer prison terms for most offenders; a related
problem is whether it will result in the imprisonment of a greater
proportion of convicted felons. The weight of opinion, after pas-
sage of the bill, was “yes” on both counts.

It is not difficult to discern the reasons why many believe
prison terms will be lengthened. S.B. 42 provides three prison
terms for all felonies except those calling for the death penalty or
life imprisonment: 16 months, two or three years; two, three or
+ four years; three, four or five years; and five, six and seven years.

"The judge must select the middle term unless a motion is made

and evidence presented to mitigate or aggravate the term. Now,
by and large, these ranges encompass the actual terms meted out
in recent years to about 80 per cent of the prisoners formerly
sentenced by the Adult Authority.

So far, it all seems reasonable, assuming one thinks the "Adult
Authority issued “reasonable” terms on the average.

The Adult Authority ranges, however, reflected the agency’s
practice of taking into account such matters as multiple charges,
the offender’s record even if not pleaded and proved, and
whether the prisoner was armed, used a weapon, created great

havac, or stole large amounts of money or property. Put differ-

ently, Adult Authority térms routinely included “enhancements”
on the basis of the record — not to mention performance in
prison = both official and unofficial. This is not the case under
S.B. 42, at least to the extent formerly possible and practiced.
Instead, the judge selects a “base term” on the basis of the instant
offense. He then adds on to that term, if he so chooses, periods of
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imprisonment for multiple charges, prior record, arming, bodily

~ injury, and property loss. Some limits are provided in the statute
for these add-ons arid for the total sentence, but it is clear
efiough that if they are added on to many terms, terms, on the
average, will increase. ~

Whether this will happen in L fact is problematic, since it is un- -
clear how often prosecutors will feel the need to move for en--

hancements, or what other pressures may be brought on judges
to find reasons not to grant them if requested, One pressure may
come from an egcalatmg prison population, for another expec-
tation, as noted, is that henceforth a larger proportlon of con-
victed felons will be committed to prison. And the increase could
easily be very large indeed in view of the fact that currently only

ten per cent or so of those the court could imprison are sent to

state prison!

The reasoning behind the belief that imprisonment will in-

crease is roughly this: judges have been thought to'be reluctant
to imprison marginal offenders when they could not guarantee a

reasonably brief-term. Instead, they placed them on probation -

or, mcreasmgly, in jail and on probation. Now, however, 16-
month prison terms, to be'reduced through “good time” to about.
11 months, will be avallable, to be followed by a relatively brief
period of parole. Judges, it is said, will be more willing to commit
margmal offenders for this and other refatlvely brief periods of
time and they may be encouraged to do so by county officials
who would rather have the state pay for incarceration and
supervision than the county. Additionally, many police and
many prosecutors simply believe that too few offenders are im-
prisoned; they will press for more imprisonment.
If penal reform groups were mainly interested in shortening
periods of imprisonment, they probably lost the contest, at least
‘ temporarily. They lost, also, if they were mainly interested in re-

ducing 1mpnsonment But, as noted, this was but one, and not .

necessarily the main, interest of most such groups.
Control of Discretion

. A major aim of many of the bill's proponents was both'to.
limit and to structure discretion in the interest of justice and

equity. Justice, it is said, calls for terms proportionate to the

present and past criminal activities of those convicted, not to
their prospects for “rehabilitation;” equity, for similar terms for
those with similar criminal records. Statutory provisions -de-
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wigned to accomplish these ends include a much-narrowed range

of possible prison terms; partial articulation of the bases of

mitigating or aggravating, or “enhancing," these terms, plus the
requirement that judges state reasons for reductions or in-
creases; and a limited parole period with limits on periods of
mmpms&ﬁment for parole violation. Further, the statute directs
the Judicial Council to prepare mandatory guidelines for the
exercise of judicial discretion in granting probation, for dealing
with anultiple charges consecutively rather than concurrently,
for mitigating or aggravatmg “base terms,” or for “enhancing”

terms, The Council is also called upon to collect, analyze, and

_disseminate data on the workings of the new law with a view, ap-

parently, to future changes in the interest of justice and equity.

Finally, the newly created administrative board is to review the

terms meted out and can refer cases bag;k to court for resentenc-
ing. The courts may also resentence prisoners during a limited
time period, and the Director of Corrections may at any time re-
quest res*e:\te\c:m .

Will all this result in a narrower range of sentences, more
finely graded by offense and record, and more equitably distri-
buted? We think it will, but ‘we also believe that certain problems
are apparent.

The most obvious ploblem, perhaps, and also the one hkely
to affect the Jargest number of defendants, is that the court’s dis-
¢retion W grant prob'ttmn (or to suspend sentence, fine, or miete
out a year or less in jail) shows little sign of having been limited
or structured, The guidelines prepared by the Judicial Council
probably mdlmte the character of Council guidelines-to-be, un-
less there is further legxslanon These call upon the court to
consider a list of “criteria” which were said to be “non-inclusive,”
i.e., the court could find still other reasons for granting, or not
granting, probation. Further, among these criteria are some
du‘ectly contrary to the spmt many proponents hoped was built
into 8.B. 42, namely, criteria which permit the court to decide
the issue on the basis of its judgment of the offender’s “danger-
ousness,” In a nutshell, the statute does not appear to deal ade-
quately with the propensity of different judges to use probation,
and other alternatives to state prison, in widely varying propor-
tions of their felony dispositions,

Nor is that all. Although the new administrative board will
not have discretion to fix terms, it can be argued that its discre-
tion has merely been transferred to prosecutors, with the courts
havmg some residual discretion to reject plea bargains. Formerly
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an administrative board, the Adult Authority, decided how

much weight to give to the crime or crimés pleaded and proved .

vs. the balance of the record, and to whether an offender was
armed, used a weapon, created bodily injury, or stole a great
amount. Now it is the prosecutor who will decide, for what he
does not spread on the record formally will llkely have small ef-
fect. It can be argued, of course, that this does in fact limit dis-
cretion insofar as it makes deciders more accountable than for-
merly. We agree with this, but also believe that while ranges will -
narrow and disparities decrease, there will continue to be a wide

It is even more difficult to tell what might result from the
data gathering and analysis of the Council, or from the power of
the new board and the Director of Gorrections to refer cases
back to court for resentencing. The result mlght be the reduc-

range of terms and disparities unacceptable to many, :

tion of undesirable disparities.

Penal reform groups appear to have been partlally successful -
in reducing discretion and ambiguously successful in structuring
it to focus more clearly on acts rather than personal characteris-
tics. Only certain “liberals” among them had any strong reser-
vations about this move, and they did not seem to have lost ev-
erything, for, as noted, the discretionary power of the court to
take “goodness” into account in granting probation seems to re-
main entirely unimpeded. Law enfofcement also supported
some limits on and structuring of discretion, and prosecutors, in
particular, seem to have gained dxscreuon as, in a sense, did
judges insofar as they will be able to determine the actual time
served within the fange of choices opened to them by prose-,
cutorial, or defense, motions. The correctional bureaucracy, on
the other hand, has clearly lost discretion. But, as noted earlier,
prison officials may have lost little that they cared about, and no-
body seemed to care much that the Adult Authonty faded into
the past.

“Gaod Time”

The bureaucracy did not lose all discretion. Indeed, it may be

' argued that certain portions of it gained some. Under indeter-

minate sentencing, “good time” credit provxsxons fell into disuse
and were eventually repealed: This made prison officials heavily
dependent on the Adult- Authority which, alone, could decide
whether to defer a parole hearing or date. Under the new stat-
ute, prison officials decide, within limits, when most offenders -
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are paroled, subject to appeal to the newly created administrative
board, The statute provides four months “good time” for each
eight months served, and a list of penalties that may be imposed
during each eight-month period for groups of prison rule

violations, One of the four months is for participating in prison.

programs; the other three, for refraining from rule violations.

5.8, 42 provided “good time” from the start, There was ar-
gument over whether there should be “good time” — with some
prison reform groups arguing against it — how much, and pro-
visions for taking it away. Prison officials want “good time” and
have argued to increase theamount, to increase allowable penal-

ties for particular rule violations, to increase penalizable

violations, to soften vesting provisions, and to reduce the burden
of “due process” protections afforded prisoners caught up in
disciplinary proceedings. It does not appear that there wds ever
any argument about who should decide whether the one-month
participation credit should be awarded, or who should decide
about the imposition of penalties; nor is it clear the prison of-
ficials objected to the appeal powers of the new board.

'The Prisoners Union, on the other hand, opposed all of these
fearures, It appeared, understandably, to have lost, although the
result of this “loss” seemed likely to be reduced terms for most
offenders. Over the course of amendments to S.B. 42, “good
time" was increased from one-fourth to one-third of the term,
the number of penalizable provisions was increased, and proce-
dures for removing “good time” were changed to make them’
conform more closely to those already in force in the prisons:
-—they were arguably “softened.” At the same time, however,
allowable penalties for particular violations were reduced, and
the provision which effectively vests “good time” each eight
months remained unchanged. One ‘consequence of the new
provisions scems $kely to be a greater readiness on the part of
prison officials to press for formal prosecution of crimes commit-
ted by prisoners; whether it will reduce prosecutorial reluctance
to take such cases to court remains to be seen. Gertainly the
~ difficulty of prosecuting such cases will not be reduced.

Historically, “good time" provisions were the first way in
which discretion to shorten prison terms was allocated to the cor-
rectional bureaucracy; they were seen as an extension of the
executive's pardoning power. It is understandable that such
provisions reappear with a move to determinacy since, in the
Judgment of prison officials, they provide the only reliable
incentive, with determined sentences, to conformance. Frankly,
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we do not know if this is the case — although, hlstoncally, the
introduction of “good time” appears to have been associated with
reduced use of much less acceptable measures for motivating
conformance and penalizing deVJancy, measures like the strait-
jacket and the whip. If we have prisons, presumably we must
supply those responsible for managing them with some discipli-
nary tools. And, on balance, the “good time” tools provided in
the new stattite w111 probably prove acceptable to most of those
persons exposed to them.

Will “good time” increase variation in actual pnson terms?
Doubtless. Buit no more than 50 per cent of the term. Is such var-
iation within the boundaries of reason? That, like the lengths of
terms more generally, is debatable.

Parole

Under the indeterminate sentence statute, the Adult Au-
thority decided whether a prisoner would be paroled, when, and
for what period. The Authority also set out the conditions of
parole, “tried” parole violators, and refixed prison terms for
those whose paroles were revoked. Paroles were often for very
long periods determined by consideration of the seriousness of
the offense, prior record, expectations of renewed criminality

plus fear of what the newspapers might make of such new -

crimes, and parole officers’ assessments of progress toward “re-
habilitation.”

All this has been changed. under the provisions of S.B. 42,
For almost all prisoners, parole is one year or less (the exceptions
being the few percent seértenced for life, who may have up to
three years parole) Parole occurs when the judicially-fixed
prison term, less “good time,” has been served. {he parole or-
gamzatlon, administered by the Director of Corrections, will set
conditions and discharge parolees from sentence. The new
board still “tries” parole violators (and this may be expected to
lead to conflict, if past experience be a guide), but it can “sen-
tence” a violator to no more than six months further imprison-
ment. Parole time under S,B. 42 “ran” during any such impris-
onment so that, excepc fer periods when a violator has
absconded, priscners are discharged from sentence no later than
one year after release on parole. (This was later changed.) The
new board, too, will act as an appeals resource relative to condi-
tions of parole and length. Its role in all these respects has been
increased relative to life-sentence prisoners.
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Some penal reform groups — e.g., the Prisoners Union —
object to the whole conception of parole, arguing that it debili-
tates rather thah helps ex-prisoners. Law enforcement appears
more ambivalent, partly, perhaps, because some representatives
continue to see parole as “leniency” — they would extend prison
terms through the period now given over to parole. Other ele-
ments of law enforcement appear to endorse the new plan, see-
ing parole — correctly, we think — as a period of possible close
surveillance tacked on to a period of imprisonment potentially as
long as morality, or public protection (given our poor predictive
powers), or, especially, the fiscal capacities of the state will per-
mit. During that period, the ex-prisoner can be “helped” if re-
sources are available, but in any case he or she can be held to
closer account than other citizens, And this, in the view of many,
is desirable.

The parole provisions of S.B., 42 are not only of concern to
some prison reformers and some members of law enforcement,
they are of considerable cohicern to the: parole establishment
which envisions, probably realistically, that future years will
bring a reduction in its numbers. The establishment moved, un-

successfully, to extend parole terms for most prisoners to two

years, but it did not give up this effort.

i

Retroagtivity

S.B. 42 provided that within a relatively brief period follow-
ing July 1, 1977, when the bill took effect, the terms of all pris-
oners committed under the indeterminate sentence law must be
fixed or refixed in accordance with the terms that would have
been fixed, in the light of court actions, inder the provisions of
the bill. A large escape clause was provided — and it was pro-
vided at the behest of law enforcement, apparently, during the
negotiations in early 1976 — whereby, on a vote of the majority
of the Board, exceptions can be made, and a prisoner can be sen-
-tenced to the term possible under S.B. 42 without respect to the
sentence actually imposed by the court under the old law, Argu-
ably, too, if the Board votes to impose a term longer than the one
that would be issued under S.B. 42, it may justify its action by
citing “facts” in the record whether or not they were pleaded and
proved in court.

This provision reflects the features of the indeterminate sen-
tence law-and the past practices of the Adult Authority, as well as
the response of prosecutors and courts to both, The old law, as

a
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noted, provxded lengthy maximum sentences for mény offenses,
often life “tops.” With such maximums, the Authority could hold
prisoners as long as it felt justified without respect, for example,
to whether multiple convictions had resulted in concurrent or
consecutive sentences. As part of the plea bargaining process, or

- as a result of judicial practice, many offenders received concur-

rent sentences when consecutive sentences could have been im-~
posed — a small matter under the old law, but large under the
new. Presumably, the provision would permit the Board to treat
concurrent sentences consecutively, resulting in a longer term
than would be the casé>were concurrent sentences issued under
the new law.

Moreover, the Adult Authonty was, not bound to take into
account only matters on the official court record; indeed, it con-
sidered its mandate to go beyond these “facts” to the “true facts.”
Responsively, prosecutors and courts frequently failed to press
charges and priors or “enhancing” elements of situations, know-
ing that the Authority would in any case take them into account.
This practice of the Authority was one of those that prisoners
and penal reformers found most objectionable since, in their
view, it often resulted in imprisonmént without fair trial,

Retroactivity was a feature of the bill from the start, appar-
ently motivated by considerations of simple _]ustlce and equity. It
was not, apparently, a matter of great contention, although the
change in the provision, noted abaove, suggests that there was
early interest to see that more “serious” offenders would not re-
ceive a windfall shortening of deserved terms due to the shift in
the rules.

After passage of the bill, however, retroacthty became an
issue of considerable_contention, with fuel for dispute being
provided mainly by Lids Angeles Police Chief Edward Davis who
argued that the bill would result in the immediate release to the
community of a large number — 7,500 — of dangerous ex-
convicts, His numbers, frankly, seem grossly exaggerated; it is
difficult to discern the basis for his estimate. And his prediction
disregards entirely the escape hatch provided by the bill, as ex~
plained above.

A more serious objection came from the correctional
bureaucracy, namely, that insufficient time was provided by the
bill to do the careful sort of job expected, Providing more time
would not only result, presumably (though one may doubt it), in
a more careful job of term-fixing; it would also provide a greater
period over which to spread such releases as would result from

& [
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application of the terms of the bill,

v

AMENDMENTS

Criticism began to mount even before 8.B, 42 had passed,
and it continued to crescendo thereafter; as one informant said,
the “f'ragxle coalition” of law enforcement and prison reformers
supporting the bill “collapsecl” almost immediately. The reasons
are complex and further inquiry would be required fully to
identify and disentangle them,

But this much can be said: many of the provisions of §.B. 42
- were, at best, the result of working agreements between a very
few people, “representing” many-others, in the interests of get-
ting 4 new law on the books. Even the “representatives” appear
to have considered these agreements temporary, though some
felt that the agreement probably included some perlod during
which an effort would be made to implement the provisions of
S.B. 42. Lven they, however, felt that many provisions were
badly written and were proper targets for “technical” amend-
ments before $.B. 42 took effect.

Those they “represented,” on the other hand, appear to have
felt no such constraints. Many seem to have read or'discussed
S.B. 42 carefully for the first time after it was passed; this seems
to have been particularly the case for judges and district attor-

neys, Ambxguntlcs led them to fear the worst, and many’

“clarities,” as well, moved them to want to amend S.B. 42. Other
interested parties — especially within the correctional bureauc-
racy — felt that they had not had a sufficient say in 8.B. 42, and
they now loudly wanted to be heard.

About the only interested parties who did not strongly move
for amendments were the prison reform groups. Their efforts
between August 1976, when S.B. 42 was passed, and June 1977,
when it was amended, appear largely to have consisted of op-
position to changes. Not that they agreed with all the provisions
of 8.B. 42; far from it. Instead, they felt that S.B. 42 probably

embodied the best provisions, from their point of view, that
could be hoped for in the situation, and that the problem was to

preserve them.
In this section, we shall outline the main activities and events
)

o
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that took place between passage of 8.B. 42 and its amendmeht,
the major forces and issues that seemed to be involved, and the
central thrust of the amendments that finally werz made by A.B.
476, the “Boatwright bill.” This bill was introduced by Assem-
blyman Daniel Boatwright, passed, and slg’ned mto law in late
June, 1977, Our discussion will be even‘more selective and ten-
tative than that presented for 8.B. 42; scarcity of time to conduct
interviews, read documents, and write dictates such selectivity

-and uncertainty.

Main Activities and Events

Many believed from the start that, like many complex
statutes, S.B. 42 would require some “technical” revisions, pos-

sibly before the bill took effect. This seems, indeed, to have been

one major reason for its delayed effective date. Ostensibly to
consider such “technical” amendments, as well as to consider
what to do to prepare for the transition to the new law, the De-
partment of Corrections and the Adult Authority formed a “task
force” almost as soon as the bill was passed. 4

A broader committee — mainly representatives of law en=

forcement and correctional bureaucracy, but also including a -

representative from the State Public Defender’s Office and one .

from the State Bar Association — was set up for apparently simi-
lar purposes in the late fall of 1976, under the aegis of Mario Ob-
ledo, head of the state’s Health and Welfare Agency. Represen-
tatives of prison reform groups, while permitted to attend,-did

‘not have a vote.

Interviews suggest that both the task force and the Obledo
committee quickly began to discuss possible amendments that
went beyond the “technical,” and that both soon became aware
that the Governor's‘office might support such amendments. It
also became apparent to at least one participant on the Obledo
committee that a coalition to support amendments largely

confined to “technical” changes could not be formed; too many"

prosecutors and judges, particularly, as well as-the Attorney
General,-wanted more substantial changes, and prison reform-
ers, almost needless to say, were committed to opposing them.
The Obledo committee appears to have ceased to function even
as a discussion group after December 1976.

A third group composed of law enforcement representatives
from Los Angeles and certain state correctional officials, which
had been meeting informally since 1973 to compose differences.
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before they became public issues, also discussed possible
amendments. It is reported that Govenor Jerry Brown attended
a meeting of this group in late 1976 and let it be known that he
would support amendments that would “mollify law enforce-
ment.”

A fourth group composed of district attorneys, mainly from
California's southern counties, appears to have been important
once Boatwright was introduced; this group helped to shape its
final provisions, And further inquiry would certainly reveal still
other groupings that formed, if only briefly, to press for changes
in S.B. 42 before it went into effect.

In a nutshell, within a few months after passage of S$.B. 42,
several groups had formed to consider *technical” or other
changes to be made in S.B. 42 before it went into effect on July 1,
1977, It was quite clear by Christmas 1976, at the latest, that
some changes would be made, probably substantial changes, and
the remaining question was which ones,

During the latter part of 1976 and the early days of 1977,

Brian Taugher, a Deputy Attorney General assigned to the
Adult Authority, and Nelson Kempsky, a lawyer then working in
the Department of Corrections, working closely with one or
more of the Governor's top aides, were busy preparing amend-
ing legislation. Taugher and Kempsky were members of or had
access to the Corrections/Authority task force, the Obledo

committee, and the Los Angeles group, and they appear to have

tried to take account of what they had heard in these groups in
. shaping what became Boatwright. They also appear to have
considered what the Assembly Criminal Justice Committee
might “buy,” reasoning, according to one informant, that “what-
ever we can get from them we can get through the legislature.”
For this reason, perhaps, among others, Michael Ullman, consul-
tant to the comumittee, was also heavily involved in early drafts
and revisions, (Taugher and Ullman remained principal archi-

tects of Boatwright to the end. Kempsky changed jobs during the

amending period and apparently became less involved.)
During January 1977, the initial version: of Boatwright was
being drafted, and the Governor's office was seeking a legislative
sponsor, Senator Nejedly was first approached, but in the face of
his héditance (reportedly engendered by the efforts of the prison
reform jroups), Assemblyman Boatwright was asked to sponsor
the bill. This may have been partly a tactical decision, so that the
bill would first be considered by the Assembly:Criminal Justice
Committee (rather than a Senaté committee) for the redson im-
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v plied above; in recent years, this committee has been reputed to

L be a “liberal” stronghold.

The first version of Boatwright — called the “negotlatmg
version” by one informant — was introduced in the state As-

sembly February 7, 1977, Other bills that would have affected’

S.B. 42 were also introduced or threatened. These bills would,

F among other things, simply have repealed S.B. 42 or delayed its
effectivecdate conslderably, revised penalty ranges directly or, by
removing all limits on “enhancemeng” made “enhancements

" mandatory, and made it possible to extend the prxson terms of

t selected inmates on the grounds that they are “mentally disor-
dered violent offenders” (MDVOs). We shall not discuss these
bills since they did not pass, although some of the provmons of

| certain alternative bills were eventually incorporated into Boat-

‘ wright. Neither shall we discuss the bill embodying “technical
changes introduced by Senator Nejedly, although some of its
provisions, too, were apparently embodied in Boatwright.

Nor, finally, shall we attempt to describe the vicissitudes of
' Boatwright in any detail, for the reason stated above. Suffice it to
say here that the Boatwright bill suffered — or benefited from

r — many changes between February 7 and June 24, 1977, whenit

‘~ was put into final shape by a conference committee of the As-

& sembly and Senate; it then easily passet into law, During this ‘

, period, the effective date of $.B. 42 was preserved; amendments |

\ that woullit have radically increased penalties were adopted but ‘

“then removed; court discretion to “enhance” base term penalties
was preserved, even increased; changes in the “good time” and
parole provisions of S.B. 42, a part of the “negotiating version”
of Boatwright, were largely eliminated; and the move to permit ‘
extended terms for “MDVOs” was delayed for consideration in

v 1978.

. These and other proposed and actual changes both to S.B.42
and the initial and ensuing versions of Boatwright (there were
seven versions, including the one finally adopted) deserve ex~
tended analysis, for they reveal much about the wants of those |
who operate the criminal justice system, particularly, and what
legislators will and will not support. For our purposes, it seems
fair to say that, with some “softemng” of the penalty provisions ]
and some other give and take on good timeg? parole and judicial —-
dxscrenon, some of which will be® noted below, the initial,

“negotiating version” of Boatwright survived to the end. Boat-
wright may be summarized as a bill embodymg changes wanted
mainly by prosecutors, judges, and the correctional bureaucracy,

N
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ﬁltercd through what it was believed or known the Assembly
Crlmmal Justice Committee and the Governor would accept.

Main Forces and Issues

The Governor’s Office — As indicated, clearly by December
1976, and probably earlier, key participants understood that the
Governor was prepared to support more than “technical”
amendndesits to S,B. 42 prior to its effective date. Apparently, he
personally spent maty hours considering the implications of the
various prowsxona of S.B. 42 and the amendments being pro-
posed,

(&By mid- January at the latest, he was prepared to support
changea in the provisions for “good time” to increase the penal-
ties for violations.of prison rules and parole conditions and add
to the grounds for imposing such penalties; to convert time
spent in prison for a parole violation to “dead time,” thereby in-
creasing the period an offender might have to serve on parole;
and to,“clarify” the retroactive provisions of S.B. 42, to make cer-
tain that the Community Release Board would not be bound by
sentences imposed by the courts under the Indeterminate Sen-
tence Law, He was also ready to support changes to make it
easiér administratively to impose such exceptional sentences by
reducing the number of Board members that could initiate such
an egception, and by extending the time for a final determina-
tion of such exceptional sentences. He apparently was also ready
to support legislation to permit the new Board to commit
"MDVOs” to a mental institution for an observation period at the
end of their determinate prison terms, after which a one-year
renewable commitment could be ordered by a jury.
~ On thebther hand, at this point at least, the Governor ap-
7 nenr

pears to have been oppeded to changes which would have in-
* creased penalties. Wxt,lmgdays or weeks, however, he appeared
to have shifted ground soimewhat, mchcatmg that he would sup-
port some changes in the various “enhancement” provisions of
3.B. 42, changes that would make much longer terms possible
for some and possibly many defendants. This shift of position
resulted in a hurst of dmftmg acnvn:y just prior to the introduc-
tion of the “negotiating version” of Boatwright.
In sum, the Governor’s office appears to have supported
“technital” amendments from the start, and quickly to have indi-
- cated readiness to support more substantial amendments, par-
ticularly those of interest to the correctional bureaucracy. At
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first, he opposed changes that would increase penalties for-those
convicted of “violent” offenses who were about to be released
from prison and then were held to be “mentally disordered,”
Taugher and Kempsky, at any rate, seem to have worked with
this understanding. As it became clear that many in law en-
forcement and judges wanted greater possible penalties, how-
ever, the office seems to have become ready to accmmodate
them. Most or all of the changes the Governor’s office wanted or
supported were made. The one exception, apparently a matter
of considerable importance to the Governor and his aides, was
the provision to extend the terms of “mentally disordered violent
offenders.” :
7
Law Enforcement — Generally speakmg, law enforcement was

dissatisfied with the penalty provisions of S.B. 42; it wanted

higher possible penalties. The most radical change would have
been to increase the base term penalty ranges, €.8., to increase
the unenhanced penalties for burglary in the first degree from
S.B. 42’s two, three or four years, to three, five or seven years.
This kind of change would mean increased prison terms across

the board, which, as one informant said, would quickly “bank-

rupt” the state by increasing its prison population enormously.-

Although, as noted, such a change was amended into Boatwright
at one point, it was promptly removed. It is not clear whether
many law enforcement people (or judges, some of whom also
wanted this kind of change) feel they lost much.

A -more effective concern of law enforcement, especially
prosecutors, was to increase posslble penaltles for particular of-

fenders, especially those possessing or using weapons, and those L

0

with long criminal histories. S.B. 42 placed certain “caps” or"

limits on the amounts of time that might be added to base terms
for armed offenders who also inflicted physical injuries, or had
prior prison sentences, or were convicted of multiple current of-
fenses, Law enforcement — "particularly prosecutors — moved

selectively to remove or raise such “caps. " They also wanted cer-

tain langnage changes that would change the application of

many enhancement provisions, making the definitions of certain..

matters, like a “violent” felony, “deadly” weapons, and “great
bodily injury,” broader and more consistent with past case law.
Some wanted to make enhancements mandatory for the court,
but it is not clear how strongly this was supported. There was

general support for making certain that the new Board would

have time and resolirces to apply the retroactive provisions of

7

¥
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5.8, 42 in a way that would permit ail justified exceptions. Fi-
nally, law enforcement appears strongly to have supported some
legislation to permit extended terms for “MDVOs.”
Prosecutors had an important hand in shaping S.B. 42; they
had an equal or more important hand in shaping its amend-
ments, Interviews suggest that many more prosecutors partici-
pated in the amendment process, and that the composition of
the active prosecutors’ group was more heavily weighted to the
“right” than earlier, The explanatxon seems to be that, after S.B.
42 passed, many prosecutors read it carefully since they shortly
would have to be guided by its provisions; no use, one might say,
carefully to consider a statute that migit not become law. Those

~on the'fright” appear to have been more concerned with these

provisions and determined to do what they could about them.

The Attorney General's office seems to have been quite active
from start to finish, though perhaps less effectively so relative to
amendments. We do not know what specific effects the police
had in either case, except that part of the intent behind the Gov-
ernor’s moves, and perhaps the moves of others, was to head off
or modify provxsmns Chief Edward Davis and his colleagues
would have built into S.B. 42 or its amendments.

Judges — Judges, generally, appear to have supported great-
er penalties, both across the board and for selected offenders;
they also supported “clarification” of the provisions for retroac-
tive application of the new law. How judges felt or what they did
specifically about the move for extended terms for “MDVOs,” we
do not know, But the brunt of their sentiments and activities was
clearly supportive of more severe penalties for, or “protections”
against, those convicted of “violent” crimesand repeaters. )

More especially, however, judges appear to have been con-
cerned that S.B, 42 be amended in ways that would increase their
discretion to mitigate or aggravate the base term penalty, ie., to
impose the lower or upper base term, by removing & the require-
ment that a motion to mitigate or aggravate be made, and by -
explicitly freeing Judges to consider a wider range of sources for
“facts” justifying mitigation or aggravation than 8.B. 42 seemed
to permit. Most of all, Jjudges wanted to eliminate the require-
ment for a separate sentencing hearing, arguably imposed by
SB. 42, many holding that such hearings would further clog the
Courts,

It seems clear that judges in palucular were more active in
tfiing to amend §.B, 42 than they were in fashioning it; many
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more became involved. It is reported that the judges’ annual sen-
tencing seminar, held in February 1977, was much more heavily
attended than usual (one informant said, “they were all there!”),
and that at this seminar they applauded a presentation of the
main outlines of the first version of Boatwright. The increase in
interest on the part of judges probably occurred for the same
reason as the increased interest of prosecutors: becoming more
familiar with 8.B. 42 in preparation to being governed by. and
with it, many found parts unsatisfactory and moved to change
them. So far as we can tell, their support of harsher possible
penaltles for certain offenders; for more discretion for them-
selves, given their responsibilities inder a determinate sentence
law; and for court procedures that would continue to permit
relatively rapid disposition of cases, represents no change in the
sentiments of many or most judges. They were only a bit late in
effectively proclaiming them.

The Correctional Bureaucracy — The correctional adminis-
trators responsible for prisons and parole apparently wanted a

long list of changes in S.B. 42, many of which, if not all, were

embodied in ¢} first version of Boatwright. Prominent among
their concerns’as “good time,” particularly provxslom limiting
the conditions under which it could be revoked, the time avail-
able for revocation, and the amount of “good time” that could be
denied for parti¢ular offenses. They wanted to loosen the first,
increase the second and third. They also wanted to increase the
parole period, if not directly and for all parolees, then by increas-
ing the period of parole for those who violated parole conditions
and were reimprisoned. It does not appear that correctional
administrators were concerned to modify the penalty structure,
although it is known that many employees — especially prison
guards — wanted more severe penalties. Nor do we know
whether correctjopal administrators took a position on
“MDVOs,” but it can be guessed that they would not have op-
posed such a change.

The Adult Authority — some of whose members would soon
become members of the new Community Release Board — was

among the many groups supporting changes in 5.B. 42's ret~

roactmty provisions. More time was wanted to apply“them, at
least in the case of exceptions; they aiso sought a procedure that

would requn‘e fewer hands, and a broader mandate to considera .

prisoner’s record without respect to what judges may have

explicitly taken into account in sentencing under the old law.
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Corrections, but particularly the Adult Authority/Commu-
nity Release Board, was more effectively active in the amend-
ment process than it was in shaping 8.B. 42, especially through
the work of Brian Taugher and, temporanly, Nelson Kempsky,
as noted earlier, There also appears to have been, for a while at
least, a greater willingness on the part of the Governor's office to
consider the Corrections “want list” (so named by some) —
though in the end Corrections got only a small fraction of what it
wanted, as a result, it seems, of "bargains” struck with members
of the Assembly Criminal Justice Comimittee, in particular.

Clearly, neither 5.B. 42 nor Boatwright represent Corrections in
an ascendant phase; this is quite a change from the situation that
- existed when indeterminate sentence laws were adopted.

Penal Reform (nou[)s ~ We have already noted that the penal
reform groups, this time around, were mainly engaged in a hold-

ing action. This should not be taken to imply that they were in- -

active; some representatives of the Prisoners Union and others
worked night and day for long stretches of time, Nor should it be
taken to suggest that they were ineffective, although it is inher-
ently difficult to measure the extent of success in preventing
change: what is the measure — a change that might have taken
place but for one’s activities? Who can tell?

What we know, however, tentatively supports the view that
the' prison reformers were successful in some measure in fend-
mg off changes that others seriously wanted. Base term penalty

ranges remain intact; although the “caps” on enhancements
were selectively raised or eliminated, some remain; though some
definitions changed, making enhancements possible for more
defendants, they changed less drasu(:'llly than proposed by
some; and, perhaps most of all, “good time” provisions, includ-
ing those which vest the earned “good time” each eight months,
remain: relatively untouched. The parole period for most of-
fendlers (and parvole is not revoked for most, notwithstanding

some belief otherwise) remains the same as under $,B. 42 — a

hard-won initial chang(: in the indeterminate sentence law. And
the retroactive provisions still seem likely to mean shorter terms
for many P isoners sentencéd under the old law. It also appears
that the prison reformers were very important in killing action
on "MDVOs” during 1977, at least, though the full battle on this
dssue has yet to be joined.

On the other hand, as we shall discuss a bit more fully below,
more defendants secem likely to get longer terms under the
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amended law; more and greater dlsparlty dmong the sentences
issued to similarly situated defendants is possible and seems
likely; more prisoners sentenced under the indeterminate sen-
tence law seem likely to receive “exceptional” terms from the
Commumty Release Board. At best, the defensive actlon of the
prison reformers had a modest success.

The Result: Some Changes Made by Boatwmg}zt

2

In summary, Boatwright left the semencmg scheme adopted
through S$.B. 42 intact: with few exceptions, persons sentenced
to state prison will receive terms fixed by the courts prior to serv-
ice of sentence from within a relatively narrow range set out in
the amended statute for each offense. Such terms can be miti-

gated or aggravated at the discretion of the court after Boat-

wright; a motion by counsel is no longer required. Further, the
“facts” used to mitigate or aggravate can arguably be drawn from
a larger variety of sources, including, specifically, the probation
report. “Enhancements,” i.e., increases for carrymg or using a
weapon, for inflicting physmal injury, or for causmg a property
loss over certain amounts, continue to reqmre a motion from
counsel, as do enhancements for prior prison terms, and the
amount of increased penalty for each of these matters remains
roughly the same as under S.B. 42. On the other hand, defini-
tions have been reworked to permit wider applicability, in some
cases clearly much wider. And limits on the aggregate increases
for particular kinds of enhancements, as well as limits on the
total sentence that may be imposed urxder certain conditions,
have been removed or raised,

Judges retain discretion to treat sentences for multiple
charges concurrently or consecutively. Should they decide on
consecutive sentences, however, they can “stack” them higher in
more cases. Terms continue to be reducible by one-third for
“good time” and participation in prison programs, but prison
officials will have some greater freedom to deny such “credits,”

The parple term remains one year for most offendersybut under -

Boatwrlght time spent in prison for parole violation:no longer
“counts,” and one year paroles can be extended, to 18 months
from the date of release on parole.

Prisoners sentenced for those crimes carrying hfe penaltles
will continue to receive indeterminate terms to be fixed by the
new board. Their parole period remains three years, but can be-
come four if enough “dead time” for parole violation accumu-
lates. e ’ S
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The main changes made by Boatwright may be examined in
some detail.
It

The Penalty Structure — Despite a vigorous campaign to in- |
crease base term penalties, they remain intact, But other changes ‘
make it possible and even likely that a significant propomon of
defendants will receive longer prison terms. There is no reason
to believe, however, that more defendants will be 1mpmsoned
frer Boatwright than before.

To specify fully the many ways in which Boatwright fhakes
increased penalties possible would require a more detailed
analysis of beth S.B, 42 and the amendments than seems war-
ranted for our purpose here, Several changes that seem particu-
larly impartant may be noted, however, $.B. 42 provided that,
except upon conviction of a “violent” felony, or for a felony in-
volving arming, use of a firearm, or “great bodily injury,” the
total term could not exceed twice the base term imposed by the
court. Boatwrlght lifts this “cap” for those convicted of a felony
involving certain amounts of property loss, and for prisoners
and escapees convicted of a new felony. The definitions of
“violent” felony, arming, use of a firearm, and bodily injury have
all been changed, greatly extending their appllC'lblllty Perhaps
particularly mgmhc,antly, the “cln“cy eight” “violent” felonies have
now become the “dirty nine” — or even “dirty all” — since con~
viction of any felony can now result in its classification as
“violent” if it is also pleaded and proved that the defendant used
a firearm, And the dollar amount of property loss required to
trigger enbancement has been drastically lowered, as well as now
gualifying the defendant for a longer total prison term.

These are only a few of the changes. Others include lifting
the “cap” on the aggregate increase that may:be made for prior
prison sentences, and for consecutive sentences, in the case of
multiple offenses; apparently increasing the number of prior ‘
prison sentences that may result in additional penalties by chang-
ing the rules to “wash” them out; and permitting enhancement
for both possession and use of weapons and bodily injury in some
cases, instead of only one, '

. Prior to passage of §,B. 42, many “liberals” among the prison
reformers, as well as many others, greatly feared that the legisla-
ture would qumkly agree to increase penalties when brought
under "public” pressure to do so. There is no sure sign that the
“public” brought pressure on the legislature, unless prosecutors
and judges are that “pyblic.” There is plenty of evxdence, on the

§
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other hand, that enough legislators are ready to increase penal-
ties, and some of the fears, if not the worst fears, of the “liberals”
have been realized. Neither they nor the other prison reformers
- (who call them “liberals”) are very happy. But neither do they

appear to have any good idea — if one exists — of what to do -

about it.

One other group appears ambivalent about the increases in
possible penalties: those responsible for administering the pris-
ons. Although there is no reason to think that the changes will
result in more persons being committed to prison after Boat-
wright, there is an obvious reason to think that many prisoners

will be even more unhappy with their terms, and that the prison -

population will increase because turnover will be reduced. And
given the new sentencing provisions, severely curtailing adminis-
trative capacity to shorten terms and release prisoners, there are
no obvious mechanisms for dealing with such problems. One

suggestion heard is that a larger proportion will be sent to camps

and other non-institutional facilities. Another is that the Director

of Corrections and the Community Release Board will send -
more prisoners back to court for resentencing. Whether either

will happen, or work if they do, remains to be seen.

==Discretion — The penalty modifications necessamly increase
official discretion by making a wider range of prison terms pos-
sible. Other changes increased discretion by makmg offenders
potentially subject to penalties in a greater variety of circum-
stances. Both kinds of changes clearly further increased prose-
cutorial discretion — enormous before S.B, 42 and enhanced, as
it were, by S.B. 42 itself. And both kinds of changes not only

make it likely that longer terms will issue in a greater number of

cases, they also make it likely that “disparities” will increase. The
sentencing rules to be prepared by the Judicial Council will, in
any case, do little to curb prosecutorial discretion to press or
drop charges, plead enhancing circumstances, or more for en-
hancement, And the rules, as so far promulgated, do not seem
very likely to affect judicial discretion either. -

The court also gained a modicum of discretion from Boat-
wright, insofar as it can now mitigate or aggravate a base term

-~ without motion from counsel and can, as mentioned above, seek

mitigating and aggravating circumstances in a greater variety of
sources. Also, as noted, the court is arguably freer after Boat-

wright to deal with sentencing summarily, or at least as summar-
1ly as it has done during the past few years. .

49



S

Boatwright also increases discretion in other ways to be men-
tioned below. Here it seems worth noting, again, that although
the correctional bureaucracy clearly lost discretion under S,B.
42, and gained but little back under Boatwright, its members do
not appear to have lost anything they greatly care about. The ex-
ception is the capacity to accommodate intake by adjusting
outgo, And, as said above, this problem is only now, apparently,
getting any serious consideration,

“Good Time” — As mentioned, the first version of Boatwright
included a number of changes which would have added up to
increasing the penalties available for sanctioning fractious in-
mates, and the likelihood and ease with which they could be
permlmd All such changes were dropped in the end, except one
giving pmson officials more time to request a Prosecutor to press
charges for inmate crimes, How hard prison officials fought for
the changes they wanted is unclear, just as their importance is
unclear since “good time” lias not been used in California since
the 1940's (and then under the indeterminate sentence law,
which made it redundant), If the current provisions fail to
“work,” the changes will almost certainly be pursued again. And
if past experience be a guide, they will fail to “work” in the mea-

sure some prison officials hope.
S

Parole — We have already mentioned the main change in
provisions for parole; the parole period may “run” to 18 months
for most prisoners if they are reimprisoned for parole violations,
and to 48 months for the few who will still receive indeterminate

sentences. Clearly parole officers wanted greater changes, but
they were unable to effect them, It is not difficult to infer the ob-
Jectives of the change that was made, as well as those that failed:
it will incpease the possible penalties for parolees proving

“troublesome, without requiring reprocessing by the courts, The

parple organization’s discretion is obviously increased.

And, almost without guestion, the change will provide more
employment for parole officers by increasing the number of per-
sons on p.uole at any gmzn time, and by providing a stronger
mtionale. for “supervising” them. Anotber change made by
Boatwright makes the importance of the latter point for parole
officers rather apparent. Introduced by Timothy Fitzharris,
Executive Director of the California Probation, Parole and Cor-
rectional Assaciation, an organization of parole officers, the final
version of this change warrants quotation (it was w1texec1 downa
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bit in the last version of Boatwright). The law now says that:

The Legislature’ finds and declares that the period
immediate (sic) following incarceration is critical to
successful reintegration of the effender into society
and to positive citizenship. Itis in the interest of public
safety for the state to provide for the supervision and
surveillance of parolees and to.provide educational,
vocational, family and pexsonal counseling necessary
to assist parolees in the transition between imprison-
ment and discharge.

The order of purposes alleged to be served by parole
perhaps deserves special notice as a sign that parole officers will
not be left out of the move toward punishment and control, and
away from “treatment.” Many parolees, of course, have held all
along that this is where most parole officers always were.

.

Retroactivity — Within 90 days of the effective date of the law
(or of the receipt of the prisoner), the Community Release Board
is to calculate the terms of all prisoners comumitted under the in-
determinate sentence law in accordance _with the provisions of
the new statute, In doing so, it is to rely on the court record of
matters pleaded and proved, and the sentence imposed by the
court, It may fix the prlsoner s term as the result of this calcula-
tion, not taking “good time” into account for time served before
July 1, 1977. So much was to he the case under 5.B. 42,

The Board may decide not to fix the term at the figure
reached by this calculation, however, determining that due to the
number of convictions, priors, or the character of the offense, a
longer term is justified, Boatwright explicitly provides that the
Board is to be “guided by, but not limited to, the term which rea-
sonably could be imposed on a person convicted after fuly 1,
1977” (our emphasis), Most informed observers feel that this was
already implicitly the case under S.B, 42, The relevance of the
addition, as well as certain related changes, as explained above,
appears to be to make it absolutely clear that the new Board, like

. the Adult Authority bef(\)le it, need not be bound by the sentence

imposed by the court or, arguably, by charges or evidence
pleaded and proved in court.

Assuming that this was already true under S.B. 42, it is more
important to note that Boatwright gives the Board more time to
fix a sentence different from that reached through its initial cal-
culation, and it can do so more easily. 8.B. 42 required a majority
of the Board to decide to make an exception; Boatwright permits

Y]
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“two members to do so. And in the event of such a decision, S,B.
42 required both a hearing and a term-fix still within 90 days of
the effective date of the bill; Boatwright still requires the hear-
ing, but the prisoner need only be notified within 90 days that it
will take place. The hearing and term-fix can be delayed until
April 28, 1978 — nine months after the bill is effective — and
then extended by administrative action for another 90 days, un-
less either house of the legislature vetoes such action.

It appears that the Board can take little if anything into ac-
count under Boatwright that, arguably, it could not consider
under 8.B, 42, but making the matter explicit seems to have
quieted the fears — or, at least, complaints — of some of those
who predicted the immediate release of a hoard of violent and
dangerous criminals, It will also be possible to spread such re-
leases over a greater period of time, indeed into 1978, which will
affect the statistical report on numbers released during 1977,
and reduce the number of ex-prisoners entering the community
at any given time, Having more hands and time to do the work,

- 100, it is said; will make the Board less willing and likely to settle

for the term suggested by the initial calculation. As a result, a
greater proportion of prisoners “will receive some other term
than that “which reasonably could be imposed” on those con-
victed under the new law, The only countervailing factor would
‘seem to be the longer terms that will be calculated as a result of
the changes made by Boatwright in the penalty structure;
perhaps these will be thought “reasonable” in more cases.

VI

CONCLUSION

One of the authors of this paper conﬁdemly used to predict
that a bill like S.B, 42 would never pass in the California legisla~
ture, His reasoning was the legislature would never agree on a
range of definite penalties to replace indeterminate sentences,
and that political pressures would keep statutory penalties at un-
realistic levels, thus necessitating administrative discretion to
keep the:prison system front being overwhelmed with large
numbers of long-term prisoners.

The legislature did pass S,B. 42 and thus appears decisively
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to have refuted the prediction. At the same time, it did so with-"

out reaching a firm consensus on appropriate penalty levels, and
through'Boatwright may already have made possible penalties
for many defendants unrealistic. Basing the penalty levels in the
first go-around ‘on the sentences actually imposed in the past by
the Adult Authority was an expedient but arbitrary decision. It
facilitatedd a temporary working agreement permitting passage
of S.B. 42, but avoided the very hard question of just how heavily
crimes should be punished in view of pxevailing moral stan-
dards, arid how heavily they can be punished in view of prevaxl—
ing demands on the public budget. Considering the althost uni-
versal dissatisfaction with the performance of the Adult Author-
ity, it is ironic that its sentencing levels were even temporarily
considered appropriate for a new statutory scheme based on
what is purported to be a new public policy endorsing “punish-
ment” as the purpose of imprisonment. Boatwright ap;\}ears to
compound the ir o;ny

But the irony may be less than first appears, Has the new
scheme imposed by S.B. 42 and Boatwright imported a new
public policy? Will California now have “determinate sentences”

justified by “terms proportionate to the seriousness of the' of-

fense with provision for uniformity in the sentences of offenders
committing the same offense under similar circumstances,” in
place of “indeterminate sentences” fitted to the prospect’that the
prisoner will commit further crimes, especially violent or notori-
ous ones? We think the answer is not so clear, although, clearly
the length of prison and parole terms, once fixed, will be less
amenable to manipulation by the .correctional bureaucracy on
the grounds of potential recidivism, and almost all will be fixed
prior to, and most will stay fixed after starting, service of the
prison term.,

But before they are fixed, even after the court has decided to
impose imprisonment, considerable discretion is left to issue
terms of quite different lengths, assuming only that the prose-
cutor moves for enhancement and places relevant facts in the

record — likely events jn a substantial portion of cases. And
nothing in the new law appears to prevent prosecutors and
judges from taking the possibility of recidivism, as they see it, .

into account when they decide what charges to make and drop,
what evidence to put forward, what motions to make, afid what
penalties to apply. Moreover, after Boatwright, the court need
not wait for a motion to enhance prison sentences a yem ——and it
is mainly those who need not serve time in prison, apparently,

F
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who consider a year (or cight months, if reduced by “good time”)
a trivial matter.

And before the judge decides on imprisonment, in most cases
the court will retain the option of probation and related alterna-
tives. This has not changed at all, and Judicial Council standards
so far show no sign of changing it. Indped these standards ap-
pear to make it likely that potential récidivism will be an impor-
tant chnsideration in granting probation.

In'sum, in a number of important ways, sentences after S.B,
42 and Boatwright remain almost as “indeterminate” as ever, in
both the sense that a defendant, until sentence is fixed, will not
be able to know the penalty for his or her crime or crimes until it
is actually imposed, and in the sense that considerations of fu-
ture recidivism — gleaned, one supposes, from his or her per-
sonaltharacteristics in some part — will remain important. Tim-

-ing will change, and the defendant will know the term within
firmer and narrower limits than earlier, before imprisonment
begins in most cases. But after imprisonment, the correctioyial
bureaucracy will still be able to extend the term by one- half if a
prisoner violates rules and fails properiy to participate in pro-
grams; shorten the parole period, or lengthen it by six months or
one year if a parolee violates rules; and recommend resentenc-
ing to shorten some ternss, And, as alwdys in California history,
the Governor will be able to commute sentences or pardon of-
fenders, and can be encouraged to do so by the bureaucracy.

Even so much “determinacy,” “proportionateness” based on
seriousness, and “uniformity” seem almost certain to be reduced
in coming months. There is considerable concern in the Gov-
ernor's office and elsewhere that some means be found to extend
legally the prison terms of offenders believed likely to commit

- "violent” cximes in the future. Persons coming to be classified as

" "MDVOs" — and they may be many — will face roughly the

same uncertainty, justified by roughly the same rationale, as they
have in the past.

One lesson is, perhaps, that the struggle between “just de-
serts” and “social defense” as means to provide public satisfac-
tion and protection through sentencing is far from over. The
move toward “indeterminacy” in the earlier part of this century
was widely interpreted, after the fact, as a move toward “social
défense:” reformed inmates would be quickly released, unre-
formed inmates rvetained, both by a board of “experts.” To be
sure, “just deserts,” both as proportionate and as uniform sen-
tences, was also ta be served, though it was never clear just how
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— except as “proportionate” came to mean in accordance with

the degree of rehabilitation and risk. The move toward “deter-

minacy” is being interpreted as a move toward “just deserts:™ de-

fendants will be punished equally in accordance with the moral

and material damage they have wrought. But the “indeterminate

sentence” never worked as adyertised, the expertq continuing

mamly to issu¢ terms consonz\nt with their vision of “just de-

serts,” although leavened, toy” sure, by their fears about whiat

prisoners might do if releaséu’ Under the new California law,
prosecutors and judges will be able to follow the same logxc. And

if “social defense” has been weakened a bit — which is argnable

-— impending legislation on “MDVQs” promises fully to rectify

the balance, ‘

} Nor are the differing implications of “just deserts” and “so--
‘ cial defense” all that are involved; each contains its ownrdifficul-
“ ties. There is little sign that the various interested parties agree
what “deserts” are “just” for different offenses or, above alludif-
ferent offenders. Nor is there any sign that agreement can be
reached about which offenders truly represent a serious future

risk, without making mote mistakes than niany firfd acceptable.
And even if the number of mistakes could be reduced, there are
many who would still hold that preventive detention is immoral
if not unconstitutional, and should not be practiced. |

None of these controversies will go away as a result of the

i new law; the legislature’s hope, if members serious)p thought \
about it, can only be-to have defused them temporarily. This . |
1
1

seems to have been a main hope earlier, when  California
adopted a parole law and later, when it placed responsibility for
fixing the overall term in an administrative board. These
changes helped shield the courts from the “just deserts” and
“social defense” controversies of the time, and relieved the Gov-
ernor as well of the intense pressures and work associated with
pleas for commutations and pardons, They also helped the cor-
rectional bureducracy maintain discipline, or so it said, and more
certainly to deal with population pressures when the legislature
was reluctant to expand the prison system, The changes did not
resolve the controversies over just and expedient sentences, but
they did, fora long time as human events go, bury them under a
rhetoric of both justice (the boards would cure “disparities”) and
expediency (the boards would selectively retain the “dangerous"
ont the basis of their “expert” opinions). Equally important, the
changes also served partially to hide both decisions and their re-
sults from any but the most powerless of those affected by them .
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« the prisoners,

In recent years, for a variety of reasons, this “solution” to
what is probably a permanent problem has gradually ceased to
work. For one thing, the rhetoric has been undermined; for
another, the decision process and its results have become more
visible due to the efforts of prisoners, ex-prisoners, interested
lawyers, some courts, and some newspapers. The pressure to
give more weight to “just deserts” has increased, and not just
with respect to sentences for crime; and the new “solution” ap-
pears to do so, Whether this appearance will serve to make
legitimate the new arrangements for long remains to be seen. At
the same time, as the impending “MDVO" legislation makes
clear, new arrangements will be sought to make the system. ap-
pear better able to accord “social defense.” Whether this will
satisfy anyone for long remains to be seen, too.

In an odd way as well, the decision process and its results may
be less visible under the new law than the old. The parole and
indeterminate sentence arrangements served to centralize that
portion of the sentencing process that fixed the terms of those
committed to prison, Under the new law, it will be decentralized
and, perhaps, a less easy target for criticism and concerted ac-
tion, even though the Judicial Council is ordered to report re-
sults, Even more of the most significant decisions will be made in
the generally invisible halls of prosecutors; judges will be able to
plead "not guilty” on grounds of “constraint” should there de-

velop any considerable dissatisfaction with the length of prison

terms, Judges will have less defense about probation, but no less
than théy have had in the past. We cannot be certain —though
we doubt - that this “solution” will have the lengthy life of its
predecessor. We are more certain that prosecuterial discretion,
and jullicial discretion to grant probation, will, in a relatively
brief time, become the subject of the same kind of intense con-

ceen and ¢riticism recently visited on the Adult Authority.

Finally: We have not undertaken to “explain” the advent of

° “ghe move toward more determinacy — in Galifornia, much less

elsewhere, The reason is simple if painful to state: we have no
“explanation” that satisfies us, It does se¢m clear that, broadly,
the move was initiated from “beneath” by prisoners and ex-
prisoners who felt oppressed by the indeterminate sentencing
system, They moved to abolish it,’Ope way was through

courts, but it can be argued that the result of this effort — like
their other efforts — at best worked to “réform" the systera. Se-
eing this to be the case, they negotiated the most far-reaching re-
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forms that seemed possible. ©y
We have argued, in effect, that these veforms do not reach

very far; indeed, it is not entirely evident that many prisoners _

and prospective prisoners are not worse off now than before.

However this may be, it seems clear, too, that a major reason the
reforms in the end were so modest is that criminal justice

functionaries, particularly prosecutors,icame to feel that the old
form of indeterminate sentencing had become more burden
than benefit, and worked hard — very hard — to see that the
reforms made would permit their agencies to continue to func-

tion in ways not too different from the past. They reaclied out to

contain, and to shape in ways consistent with their purposes, the
smvmgs of those “below.” This phenomenon — a form of “coop-
tation” in the term made well known by our colleague Philip
Selznick — is probably inevitable so long as the supportmg struc-
tures, which procedures like seritencing serve, are left intact.

And understandably, those “below” were unable — and did not

try, by and large — to affect these structures: the police, prose-

~ cutors, public defenders, courts; and most of the correctional

bureaucracy. To consider changing these structures is to con-
sider changing government more generally, for these are impor-

tant components of it. To understarid the move toward more de-

ferminancy in California — and we think elséwhere — nothing
less is requlred than a theory about the forces moving persons to
change the institutions that govern them. To understand the
modest results usually achieved, one must grasp the forces that
limit both their abilities to do so — and their vision of Wwhat is
required. «

DISCUSSION

#=

As a prelude to the discussion of their papér, Professors
Johnson and Messinger invited to the podlum two people who,

as staff aides to the state legislature, had been primarily respon- ;

sible for writing the California sentencing law. Raymond Parnas,
who has since returned to his post as professor of law at the Uni-
versity of California at Davis, began his remarks with the obser-
vation: “I used to consider myself an academician; now I con-
sider myself a politician.” He went on to say that the authors of
new sentencing legislation should recognize the 1nev1tab1ht.y of
political compromise, and should prepare for it by determining

their priorities among various features of proposed legislation.
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Michael Salerno made & few comments about the amendment
process then going on in the state legislature. The mood of the
legislature, he said, could only be described as “hysterical.” Con-
servative political forces, he. said, were threatening to weaken
many reforms inéluded in S.B. 42, »

A conference participant in the audience agreed, saying that
political expediency had overwhelmed the spirit in which the bill
Dad first been conceived, He said that in its present form, the bill

could be better characterized as one calling for the “warehous-
ing” of prisoners than as a determinate sentencing bill,

Another participant said that he was “troubled” by the asser-
tion that legislatures cannot be trusted to enact reasonable terms.
Any attempt to short-circuit legislative authority in term-setting,
he said, was doomed to failure.

Judge David L. Bazelon, chief Judge for the U.S. Circuit

sourt of Appeals for Washington, D.C,, then made a few com-
ments, “I've heard nothing here about individualizing justice,”
he said. “*Nowhere do I hear any word about undexstandmg the
individual, If we're giving up on that, then we're giving up on
one of the most important concepts of democracy. The greatest
mequalw is equal treatment of unequals — and people are un-
equal”

This last point was disputed by a member of the audience,
who responded: “You treat a man more unequally under a dis-
cretionary system.” He went on to say that the underlying cause
of dispaity in the criminal justice system is economic dlspamy
This, in turn, prompted someéne else to propose that “perhaps
the best thing you can do for the individual is not to treat him as
an individual,”

Returning to the question of whether legislatures would in-
‘m‘iablv make sentences too long, a participant said that from his
experience, it would be a mistake to assume that the public was
unanimously in {favor of more punitive sentences, Even the cor-
vections department of his own state, he said, was sharply di-
vided over proposed sentence lengths, ‘

Perhaps it is too soon ta adopt a rigid new sentencmg struc-
ture, said another. participant. In viewing sentencing over the
" perspective of the last several decades, he said it was clear that
while faith in the theories that provided the basis fjm the current
sentencing system had been severely shaken, there'did not seem
to be any consensus on what new system should replace
them. £ ,

4

58




SENTENCING REFORM AND
PROSECUTORIAL POWER: A CRITIQUE OF
RECENT PROPOSALS FOR “FIXED” AND.
“PRESUMPTIVE” SENTENCING

by Albert W. Alschuler

Alschuler teaches law at the University of Golarado

In the American system of criminal Jjustice, power over
pumshment is allocated primarily among four types of gov~
ernmental decision-makers — legislatures, prosecutors’ offices,
courts, and correctional agencies (including, most notably,
parole boards). ! The thrust of many recent proposals for sen-
tencing reform has been to reduce or elminate the discretion of
both courts and correctional agencies and to increase the extent
to which legislatures specify criminal penalties in advance? In
“fixed” sentencing schemes, statutes specify the exact penalty
that will follow conviction for each’ cﬂ'ense; in systems of

“presumptive” sentencing, statutes specify a “normal” sentence
for each offense but permit limited departures from the norm in
atypical cases. Although prosecutors’ offices have in practice
probably had a greater influence on sentencing than any of the
other agenc1es (not excluding state legislatures), the call for sen-
tencing Feform has largely ignored this extensive prosecutonal
power. In my view, fixed and presumptive sentencing schemes
of the sort commonly advocated today (and of the sort enacted in
California®) are unlikely to achieve their objectives so long as
they leave the prosecutor’s power to formulate charges and to
bargain for guilty pleas unchecked. Indeed, this sort of reform is
likely to produce its antithesis — to yield a system gvery bit as
lawless as the current sentencmg reglme ‘but one in which dis-
cretion is concentrated in an inappropriate agency and in which
the benefits of this discretion are made available only to defend-

" ants who sacrifice their constitutional rights, ‘

Before turning to this thesis, I want to set the stage by analyz-
ing the problem of sentencinig reform in more traditional4erms .
and by trymg to separate a number of issues from one another.
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The central concern of most recent discussion of sentencing is-
sues has been how much sentencing discretion criminal justice
officials should have, but an equally important question may be
where sentencing discretion should reside. This paper will con-
sider three separate decision points in the criminal justice system
~ parole, the judicial determination of sentence, and prose-
cutorial plea negotiation. It will briefly examine the different
purposes, both legitimate and illegitimate, that are likely to be

““served by vesting discretion at these distinct points, and it will

explore some functional interrelationships among them. Be-
cause a number of recent reform proposals have apparently dis-
regarded obvious features of our criminal justice system, the
emphasis of many of these remarks will be on the simple rather
than the sophisticated,

I

THE DISCRETION OF
PAROLE BOARDS

Of the various components of the call for sentencing reform,
academic.observers have probably been most receptive to pro-
posals for the drastic restriction or elimination of the powers of
parole boards, These extensive powers reflect a reformative

Jurisprudence implemented, for the most part, in the early
“Twenticth Century as a concomitant of the Progressive Move-

ment.* The asserted justification for the parole board’s sentenc-
ing powers is essentially that expert penologists, who can evalu-
ate an offender’s conduct and his response to treatment in
prison, can best determine the appropriate moment for his re-
lease.

That I and many other academics adhered in large part to
this reformative viewpoint only a decade or so ago seems almost
incredible to most of us today. To probe a person’s psyche and to
predict his future behavior is always an awesome task, and the,
optimistic belief that one can discern a person’s general propen-
sity for law observance from his regimented conduct in a prison
now seems remarkably naive. Although not all of us are ready
simply to abandon rehabilitation as one objective of the criminal

. process (at least not in every circumstance), we have become far

less ambitious in pursuing this goal than we were a few yearsago
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when we encouraged our state legislatures to adopt some vakia- -

tion of the Model Penal Code’s sentencing scheme. Our general

disillusionment stems from both Jurxsprudentlal and pragmatic

considerations. Even if the state could achieve its rehabilitative

.objectives far more often than it does, we have become doubtful

that an offender’s wrongdoing justifies a broad assumption of

governmental power over his personality. Moreover, we have -
tried almost everything, and almost nothing seems to work.? The

sad fact is that, so far as we can tell, most prisoners are not per-

fectable victims of social ills who will respond to one kind of
treatment or another. Some — an undetermined number'— may

draw a lesson from the unpleasant experience of being arrested,

convicted and punished; but apart from this “specific deter-

rence,” only two personal experiences, aging and religious con-
“version, seem likely to work dramatic changes.

The principal practical effect of our emphasis on “cure” has
been to encourage convicts to view their time in prison as an
exercise in theatre.® They “volunteer” for group therapy and
other rehabilitative programs, say the right things about the help
that they have received, and even find Christ and become guinea
pigs for medical experimentation in hypocritical efforts to curry
favor with parole boards. In addition, we have become increas-
ingly aware that the veiy indeterminacy of mdetermmate sen-
tences is a form of psychological torture.”

Even if parole boards do not effectively serve their intended
function, they are probably not utterly useless. As a ’st’ateWide
agency, a parole board can sometimes exercise its power in such
a manner as to reduce the disparities in sentencing created by
the varying outlooks of local judges and prosecutors. In addi-
tion, as an agency somewhat removed from local pressures and
emotions and as an agency whose decisions are removed in time

. from the adjudication of guilt, a parole board can sometimés
counteract the untoward vindictiveness of local sentencing of-"
ficials.® (It seems worth noting that the concept of parole as a
period of supervised release halfway between confinement and
freedom can be retained even if the sentencing powers of parole
boards are eliminated. Parole release has beerf criticised on the
ground that it constitutes merely a gratuitous “hold” over former
prisoners rather than a meaningful aid to reintegration or a
worthwhile form of policing,? but if a supervised period of tran-
sition from prison to the streets does seem desirable, it can be-
come a regular feature of every prison sentence rather than‘a

'subJect of the parole board’s dlSr Etion,**)
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In America’s regime of guilty plea bargaining, an offender
who has exercised the right to trial is likely to receive a much
more severe sentence than an otherwise identical offender who
has pleaded guilty.!! The available evidence suggests that parole
boards have used their sentencing powers to reduce this dispar-
ity, albeit to a limited extent.’” Reduction of the sentence differ-
ential between guilty plea and trial defendants may be another
worthwhile “incidental” function of parole boards, and when the
ability of parole boards to perform this function is reduced or
eliminated, the power of bargaining prosecutors is likely to be
increased, With the restriction of the parole board’s discretion, a
defendant who is considering whether to accept a proposed plea
agreement need not fear that parole practices may, to some ex-

tent, deprive him of the apparent benefit of his bargain, Equally,

a defendant who is consxdermg whether td stand trial canngt
hope that pmolc pracmces will ameliorate the penalty that our
system of criminal justice threatens for this exercise of a con-
stitutional right,

Nevertheless, the desirability of 1estr1ctmg the powers of
parole boards is not necessarily much affected by the institution
of plea bargaining, for a-great deal depends on what happens
next. 'The powers curreritly-exercised by parole boards can be as-
sumed by legislatures or transferred to judges to be exercised
following an offender's conviction, or they can be transformed
into additional levers for prosecutors to use in inducing pleas of

s guilty. In California, the sentencing power of the Adult Author-
ity has been so extensive that most practitioners have seen little
point in plea bargaining when an offender seemed certain to be
sentenced to state prison in any event,'® With the recent elimina-
tion of the Adult Authority as part of California's sentencing re-
form, bargains affecting the length of an offender’s stay in state
prison will undoubtedly becgme commonplace.** Much of the
Adult Amhomy s power will, in other words, be transferred to
the prosecutor’s office.!® Moreover, when the benefits of discre-
tion become available only t]ﬁlough the plea bargaining process,
the concentration of dbuS{Ve power in the hands of a single
agency is Lapecnlly to be /hred I therefore turn to proposals to
restrict the discretion of L7 ial judges.
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4 II

JUDICIAL SENTENCING DISCRETION

The advocates of fixed and presu’mptive sentencing com-
monly argue that judicial sentencmg discretion stands on about
the same discredited footing as'the discretion of parole boards.
For example, Andrew von Hirsch has written, “Wide discretion
in sentencing has been sustained by the traditional assumptions
about rehabilitation and predictive restraint. Once these as-
sumptions are abandoned, the basis for such broad dlscreuon
crumbles.”® Unlike the disgretion of parole boards, however,
judicial sentencing discretion is not an outgrowth of the op-
timism of the Progressive Era}” Judges have had broad sentenc-
ing powers for as long as prisons have been used to punish, and
indeed longer. I recently disgovered an old volume of Tennessee
and North Carolina statutes that contains=some illustrations, in-
cluding the following prov1510n on horse stealing enacted by the
Tennessee General Assembly in 1807:

Be it enacted, that every. person who shall feloniously
steal, take and carry away, any horse, mare or gelding,
the property of another person, the person so offend-
ing, shall, for the first offense be adjudged and sed-
tenced by. the court before whom convicted, to receive
on his or her bare back, a number of lashes, not exceed-
ing thirty-nine, b, imprisoned at the discretion of the court,
not less than six months, and not escceedmg two years, shall sit
in the pillory two hours on three different days, and
shall be rendered infamous . ., and shall be branded «
with the letters H. T. in such manner and on such part of
s s person as the court shall divect; and on the second con-
viction shall suffer death without benefit of clergy.
[Emphasis added]*® .
Still more interesting, from my perspective, xs a North Carolina
statute on suborning perjury that was enacted in 1777 — 13
years before the establishment of the Walnut Street Jail in

Philadelphia, the event commonly viewed as inaugurating the -

use of imprisonment as a penal sanction in America. This statute

provided that a convicted offender should “stand in the pillory

one hour, have his or her right ear nailed thereunto, and be
Surther punished by fine and imprisonment at the discretion -of the
court.”®
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The North Carolina Legislature of 1777 would probably
have agreed with the position adopted by the California Legisla-

\ ture 200 years later: “{'Tlhe purpose of imprisonment for crime

e

s punishment,"® Rather than establish a system of fixed sen-
S\gnc:cs, however, the North Carolina Legislature chose the op-
phsite extreme; it imposed no limitations whatever upon the trial
Jjudge's power to determine the length ofian offender’s confine-
ment. This bit of history suggests that the medical model of re-
habilitation has not been the exclusive or the primary impetus
for the grant of judicial sentencing discretion in America.
Simply in terms of blameworthiness or desert, criminal cases
are different from one another in ways that legislatures cfnnot
anticipaté, and limitations of language prevent the precise de-
seription of differences that can be anticipated. One need not
adopt grandoise rehabilitative goals to think that it should some-
times make a difference whether an armed robbery was commit-
+ ted with a machine gun, a revolver, a baseball bat, a toy gun or a
finger-in-the-pocket. Perhaps it should also make a difference
whether the crime was motivated by a desperate family financial
situation or merely a desire for excitement, whether the robber
wielded a firearm himself or simply drove the getaway car,

=

whether the victim of the crime was a blind-newstand operator .

whom the robber did not know or a person against whom the
robber had legitimate grievances, whether the robber took five
cents, $100,000 or a treasured keepsake that ghe victim begged
to retain, whether the crime occurred at noon on a crowded
streetcorner or at 1300 a.m. in an alley, whether the robber
walked voluntarily into a police station to confess or desperately
resisted capture, and whether the robber was emotionally dis-
turbed and ora calculating member’ of an ongoing  criminal
organization,

‘The principal function of judicial sentencing discretion has
probably been to permit a detailed consideration of differences
of this sort in culpability — a consideration that legisldtures have
historically recognized their own inability to provide. When, in
recent years, a judge has sentenced one of several co-felons to a
term of probation and the others to imprisonment, he was likely
to remark that the defendant placed on-probation had exhibited
greater rehabilitative potential than the others, The judge may
have meant nothing more, however, than that the favored de-
fendant was young;, had participated in the crime in a relatively
minor way, had been induced to participate through some be-

guilement on the part of his confederates, and therefore seemed-
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substantially less blameworthy than his fellows. Even when our o
rhetoric has emphasized reformation, the dominant reality may
have been just deserts.”

‘The varieties of human behavior are, in short, so great thata
legislative definition of crime must usually encompass acts of
substantially differing culpability. Even more importantly, the
personal characteristics of offenders may remain as important in
a sentencing regime based on desert as in a regime based in part.
on the goals of rehabilitation and predictive restraint. Our past
optimism concernmg criminal justice issues apparently accorded o
with our view of history as progress and of America as the new-
found land: “Did someone rob a bank? If so, this person must
never have had a chance. We will give him that chafice. We will
teach him how to be a welder, and he will not rob banks any
more.’ Recently, however, America has experlenced Vletnam,
Watergate and, in the criminal Justice area, a series of studies
that seem to demonstrate the naivete of our earlier rehabilitative
ambitions. Some Americans have apparently become weary and
disillusioned in general and tired of thinking of offenders as in-
dividuals in particular. Although a corrective for the undue op--
timism of the past was undoubtedly in order, thg corrective may ,,
be carried too far. We may find ourselves thinking, “Don’t tell us
that' a robber was retarded. We don’t care about his prob-
lems, We don’t know what to do about his problems, and we
are no longer interested in listening to a criminal’s sob stories.
The most important thing about this robber is simply that he s a
robber. He committed the same crime-as Bornnie and Clyde."
Should this sort of sentiment prevail, I believe that we: will
have lost something, not in terms of the effectiveness of the
criminal justice system, but as human beings. One need not know
what to do about an offender’s problems to regard those prob-
lems as highly relevant to the punishment that he should receive.

Sentencing reformers typically object to the instrumental use
of human beings to accomplish generalized social objectives. It
seems to them more consistent with individual dignity to punish
an offender because he “deserves” it than to punish him for the
sake of society at large. Nevertheless, treating defendants of dif-

“fering culpability alike for the sake of certainty in sentencing
seems to involve greater instrumentalism’than our current sen-
tencing reglme In a system of fixed or presumptive sentencmg,
cases may arise in vhich the legislative “tariff” will prove unjust,
but the reformers do not seem to worry very much about the |

") problem. Their apparent attitude is that one who commits a
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_crime must always expect to pay the price. This punishment may
he deserved only in the sense that it was specified in advance.
Nevertheless, “the law must keep its promises.”?

The intellectual progenitor of today's fixed-sentencing
maovemment, Cesare Beccaria, wrote in 1764, “[C]rimes are only to
be mesaured by the injury done to society. They err, therefore,
whio imagine that a crime is gredter or less according to the in-
tention of the person by whom it is committed.” If we were to
arlhete to Beeearia's remarkably primitive concept of blame, the
fgrmulation of a workable fixed-sentencing scheme tnight not be
t¢o difficolt a task, Nevertheless, reformers in the last quarter of
the T'wentieth Century are not in fact so inhumane. As von
Hirsch has observed, *[The seriousness of a crime] depends
Hoth on the harm done (or risked) by the act and on the degree
of the actor's culpability.”® It seems noteworthy that Beccaria
himself recognized that a consideration of factors other than so-
cial harm would regtiive individualized sentencing: “[I]t would
be necessary to form, not only a particular code for every, indi-
vidual, but a new penal law for every crime."

Most of today's réformers recognize the need for some small
amount of judicial discretion to take account of variations in cul-
pability within single offense categories, Their proposals typi-
cally provide for variations of plus-or-minus 20 percent or
plus-or-minus one year in the presumptive prison sentence for
cach offense, A basic question, of course, is whether this limited
degree of flexibility is cnough® In addition, California’s recently

revised penal code, like the Fogel-Walker proposal in Illinois, -

leaves the most important component of the sentencing decision
- the choice between prison and probation — to the same law-
less discretion as in the past.®® The seemingly ludicrous result is
that a judge may have an unfettered choice between probation
and a specified prison term but no power to reach an inter-
mediate judgment. Whatever the logic of their demands for cer-
tainty, some liberal reformers seem unwilling to advocate the
"mandatory minigiam sentences” that they haye previously con-
demned and unwilling to take any step that will obviously be dis-

advantageous to defendants, Hence their retention of probation -

on the same discretionary terms as in the past. _
Some of today’s reformers also recognize that a more precise
definitionof substantive crimes will be necessary, before a scheme
~of presumptive sentencing can be fair, and the Twentieth Cen-
tury Fund Task Force on Criminal Sentencing has drafted an “il-
lustrative presumptive sentencing statute for armed robbery™ to
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demonstrate the feasibility of the task. The statute seeﬁ}s, how-
ever, to demonstrate the opposite, It divides the crime of armed
robbery into six degrees and yet takes account of only two var-
iables, the sort of weapon used and the amount of physical vio-
lence threatened. Even the attempt to rationalize these two var-
iables is somewhat crude; for example, robbery with a Tommy .
gun is treated no differently from robbery with a .22 target pis-
tol. More importantly, variables such as the amount of money
taken, the number and character of the victims, the motivation
for the crime, and any special disabilities of the offender are rel-
egated to a list of aggravating and mitigating circumstances that
may sometimes justify a depqrture from the presumptive sen-
tence. - -

The Task Force's effort to prowde an “exclusive” list of ag-
gravating and mitigating factors itself seems troublesome, For
example, under the Task Force proposal, a judge would appar-

ently be expected to.disregard the fact that a particular offender

was seized with remorse, turned himself in, and provided infor-
mation that led to the arrest and conviction of a half-dozen
violent criminals, Perhaps the Task Force did not make a fo-
cused decision that this sort of post-crime conduct is irrelevant to
the punishment that an offender should receive. The authors
may instead not have thought very much about the issue, and
thérein lies the danger of attempting to specify all relevant sen-

stencing factors in advance?” More importantly, a general, un- -

weighted list of aggravating and mitigating factors.does not do
much to confine discretion. If every significany variable were

domesticated in the same manner that the draft domesticates a .

few, and if each variable were then cross-tabulated with every
otherwariable, the resulting armed robbery statute would prob~
ably exhibit about the same prolixity as an entire penal code to«
day. Armed robbery in the 161st degree might be the taking of
property worth between ten’ and 50 dollars from a single victim
without special vulnerabilities by a mentally retarded offender
acting alone and using a loaded firearm.*®

A more promising approach is currently being developed by "
Leslie Wilkins, Jack Kressand their associates in the city of Den-
ver and state of Vermont,” and by Judge Sam Callan and the,
other criminal district court judges in, El Paso, Texas® In es-

_sence, these scholars and court officials have been workmg to

evolve a “point system” under which a seutencmg Judge assigns
values to a number of recurring sentencing factors in the cases

that corme before him. When an offender has been convicted of a i
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Clags 2 felony under the local penal code, for example, the ]udge
might start with a base score of six points. Then he might add
two points because the offender carried a firearm during the

_crime, add another two points because he fired this weapon, add

still another point because the offender was convicted of a seri-
ous misdemeanor within the past year, subtract two points be-
caase the offerder cooperated in the prosecution of other of-
fenders, and so on, The final score is translated into a presump-
tive sentence which the judge may disregard (and not just within
a limited range of plus-or-minus 20 percent ot plus-or-minus
one year), provided he articulates his reasons for doing so.
The development of judicial guidelines of this sort seems
worthwhile but is probably not enough. A narrowing of the
range of statutory penalties, coupled in some instances with a
more precise definition of substantive offenses, does seem desir-
able in virtually every Atnerican jurisdiction, I have emphasized
that discretion has its uses even in a sentencing regime based on

just desert, but of course discretion also has a darker side.
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Whenever discretion is granted, it will be abused. In some in-
stances, individual differences in culpability will be less impor-
tant than clifferences in race, class, lifestyle and other irrelevan-
cies. Even when nmclals consider only what they should,
moreover, they will do so in dlffenng ways, and troublesome in-
equalities will result, Despite Iy criticism of fixed. sentencing
proposals, the question today is probably how much we should
move in the direction of fixed sentences, not whether we should
do so.

I
PROSECUTORIAL PLEA BARGAINING

o

Any sentencing reform, whether great or small and whether
in the form of fixed sentences, presumptive sentences or sen-
tencing guidelines, can be undercut by the practice of plea bar-
gaining, and the advocates of dramatic change in our system of
criminal pupishment have dutifully noted that prosecutors do, in
effed, make sentencing decisions in formulating charges® and
in negotiating plms of guilty, They have even proclaimed,
“There can be /;:6 ' practical under: stmdmg of any sentencing sys-
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tem without an appreciation of the role played by plea baigain-
ing."® Sometimes after these brief glances in the direction of re-
ality, however, and sometimes without them,* the reformers
have for the most. part ignored the dominant reality of prose-
cutorial sentencing power. "They have usually sought to leave this
power as they have found it, and they have not paused to con-
sider what effect a still-unchecked power to bargain might have
on the achievement of their obJecuves

It seemﬁwunhkely that today's reformers are truly content
with the regime of prosecutorial power as it is. There is hardly

“any obJecuon to judicial sentencing discretion that, does not

apply in full measure to prosecutomal sentencing discretion —a
discretion which has been, in practice, every bit as*hroad and
broader® As much.as judicial discretion, the discretion of
American prosecutors lends itself to mﬁquahtxes and dxsparmes
based on disagreements concerning issues of sentencing policy;
it permits at least the occasional dominance of illegitimate con-
siderations such as race and personal or politicaki dnfluence; and.it
may lead to a general perception of arbitrariness and uncef}
tainty, contribute to a sense of unfairness, and even undercut thé -
‘deterrent force of the criminal law. ‘ ’
There are additional objections td prosecutorial sentencmg
discretion that do not apply with nearly so much. force tg judicial

_discretion. The exercise of prosecutouakdnscretlon is more fre-

quem]y made contingent upon a waiver of constitutionalrights; .
it is generally exercised less ppenly; it is miore .likely to be -
influenced by considerations of fnendshxp and by reciprocal
favors of a dubious character; it is commonly exercised for the
purpose of obtammg convictions in cases in which guilt could riot
be proven at trial; it is usually exercised by people of less experi-
ence and less objectivity than judges; it is commonly exercised on -
the basis of less information than judges possess; and, indeed, T8 ™"
exercise may depend less upon considerations of desert, déter-

" rence.and reformation than upon a desire to avoid the hard work .

of preparing and trying cases, Thealiscretion of American pros-

can, jidges and more.

The laissez faire attitude of sentencxng reformers toward thlS
concentration of governmental power in prosecttors’ offices is
probably not the product of blindness or indifference, It is prob-
ably-best explained by a p&rmsxve sense that, for one reason or

“another, the institation of ples bargaining is impregnable. The

reformers mpy have accepted fie claim that trial courts would be
N
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" ecutors, in short, has the same faults as the discretion of Amem- )
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swamped if the power to bargain for guilty ﬂleas were substan-
tially restricted, or they may have nodded at assurances that ef-
forts to restrict the bargaining process would merely drive it ur-
derground, Moreover, the reformers probably have little desire
to engage in what they see as a fruitless political battle. They may
senise that sentencing reform will have a rough enough time in
the political areria without a hopeless charge at the prosecutor’s
well-entrenched — and very comfortable — ways of doing busi-
nesse The Twentieth Century Fund Task Force has put it this
way: “The propriety of plea bargaining — whether it is desirable.
to eliminate it, if this is a practical possibility — will continue to-
be debatéd. But sentencing reform cannot be held in abeyance
until the debate is resolved, if it ever is,"%In other words, dis- -
cussions of plea bargaining may be interesting, but we ha vd.the

; world's work to do. z %

*  Tamnotat all persuaded that our society is too impoveri /s’/ed
to give its criminal defendants their day in court. Most natins of
the world, including many far poorer than ours, do manage to
resolve their eriminal.cases without bargaining. Nér do I accept
the “boys-will-be-boys"” theory that plea bargaining is mevxtable,
a theory that depends on the cynical view that prosecutors and .
defense attorneys will work to-undercut even a clear- and au-
thoritative legal . condemnation of bargaining in its various
forms, Moreover, I believe that the political battle could be won
if those who recognize the injustice of our current regime of
prosecutorial power wouldSiraply fight the fight. The only pub-
Tie epinion poll ot plea bargaining of which I am aware reports
that an overwhelning and growing majority of Americans op-

. pose the practice* Nevertheless, I shall not*pursue these issues
in this paper I shall mcxely contend that if the reformers are”
vorrect — if the practice of plea bargaining is indeed invulnera-
ble ~ this circumstance argues strongly against the reformiers’

Jproposals. The asserted mmhency of plea bargaining militates as Y

> forcefully against the various changes that the reformers have
souglit as it does against the changes that they have foregone.

-+ Indeed, from my perspective, the worthwhile goal of sentencing

reform might almost as well be forgotten if plea bargaining can-
not be restricted. -

"The véformers themselves, of course, da not see it this way.
They vaguely argue that their proposals would rationalize the
{)lex bargaining process, and some of them alsq, suggest — usu~
ally in private — that these proposals might constitute the first
step toward an everntyally more substantial restriction of prose-
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cutorial sentencing power. One must always start somewhere,
they maintain, and not necessarily with the most pernicious man-
ifestation of the evil.

Consider, however, a criminal code in which offenses have
been defined in great detail and in which the legislature has at-

 tached a single fixed sentence to each offense. Suppose, in other »

words, that not an ounce of discretion remains in the hands of
trial Judges and parole boards — and then suppose that prose-
cutors retain an unchecked power to substitute one charge for
another in the plea bargaining process. It seems doubtful that -
even Ray Bradbury or Franz Kafka could devise a more bxzarre
system of criminal justice than this one. Despite the reformers’
talk of certainty, the lawlessness of out system of criminal justice

would probably not be reduced in this new regime. The pei‘sm— ‘

tence of plea bargalmng would yield the same disparity of out-
comes, the same racxsm andl classism, the $ame gamesmanshib,
and the same uncertainty. The unchecked discretion oven gen-
tencing that has appaxently dlstmgulshed our nation from all
others would continue; but it would reside, not just predomi-
nantly, but exclusively in the prosecutor’s office. The benefits of«

this discretion would, moreover, usually be available only to de- “

fendants who sacrificed the right to trial, and the pressure to
plead guilty would therefore be likely to increase. We would
haye abandoned our old discretionary regime — a regime in

“which mercy could be given — and substituted a new discretion-

ary regime in which mercy would only be sold.
The defenders of plea bargaining sometimes debate whether
the bargammg procesq should focus on the number and level of

‘the charges against a defendant or instead on specific sentence
“recommendations. Plea bargaining in'a world of fixed sentenc-

ing, however, would combine the worst features ofboth forins of
negouatmn, In our current systemcpf crinminal Justlce, the prindi~ -
pal aq;vantage of charge bargaining js that it involves a measure

- of shared discretion and tends to intrude less dramaucally upon
‘the judicial sentencmg function..Even after a charge-reductlon

bargain has been fully efféeted, a trial judge is likely to retain a
SIgmﬁcant choice in the sentence to be 1mposed and- he. may
exercise this choice withiout undercitting the cradibility of the
prosecutor who struck the bargdin. When plea negdtiations

_focus on prosecutoridl sentence rpcommendatlons, by contrast,

. Judges usually follow.the course of least resistance’ and, simply

ratify the prosecutors’ sentencing decisions.® The advantage .

that charge bargdifiing exhibits i in,our cur rent system of enmmal
)
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_ justice would plainly disappear in a system of fixed sentences. In

such. a system, bargaining about the charge would be bargaining

‘about the gentence, A nonjudicial officer would determine the
exact outcome of every guilty plea case, and every defendant
who secuted an offer from a prosecutor in the plea bargaining
process would be informed that his conviction at trial would yield
a sentence of precisely X years while his conviction by plea would
yield a sentence of precisely Y.

Although plea negotiation in a systern of fixed sentencing
would not have the same advantages as charge bargaining today,
it would retain:(Titg, same defects. The principal virtue of
sentence-recommuygdation bargaining in our carrent system of
Justice is that it perjitisg a reasonably precise adjustment of the
concessions that a fuilyy-plea defendant will receive. Charge
bargaining, by contrast, must proceed by leaps from one charge
to another, In one dpse, replacing the offense that has been
charged with the next available offense may result only in the
substitution of a slightly less serious felony. In another case, “go-
ing down to count 2" may result in a midsdemeanor conviction.
In still another case, there may be no lesser offense that seems at

all related to the defendant’s conduct. A prosecutor may often be

Forced to choose between withholding any concession and grant-
ing one that seems too generous, and he may sometimesfind that
pendl code draftsmen have failed to provide a lesser offense that
he can propgrly substitute for the offense initially charged. Be-
cause plea bargaining in 4 system of fixed senteticing would simi-
larly require the substitution of one charge for anothe?, acci-
dents of spacipg in the drafting of penal codes would assume
substantial importance, In addition, prosecutors would face the
same temptations for overcharging that they face in systems of
‘charge bargaining today, and criminal conduct would be mis-
labeled hs defendants pleaded-guilty to offenses less serious than
those that they apparently committed,®

In short, a system of fixed sentencing would not “rationalize”
the plea bargnining process, Not only would plea negotiation as-

'-swme a greater importance in this systern than in our current’

sentencing regime, but this negotiation would:-take an even less
desirable form ~ a form that would exhibit neither the shared
discretion of today's charge bargaining nor the fexibility and

onesty inthe Jabeling of offenses of today's sentezice bargain-

/Ing. Plea bargaining would probably be more frequent; its effect
would be more conclusive; and it would be bargaining of the

least desirable type,
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Of course I have spoken in terms of a simplified model — a
“pure” fixed-sentencing system that none of today’s reformers,
to my knowledge, have advocated. The evaluation of detailed

“real world” proposals becomes more complicated and the pre-
diction of results more perilous. For one thing, many of today’s
reformers couple their proposalsifor increased certainty in sen-
tencing with proposals for a substantial reduction in the severity
of criminal punishments:** To the extent that the reformers ac-
complish thiy’second objective, the plea bargaining leverage of
prosecutors is likely to be reduced. A prosecutor who can
threaten only a penalty of three years following a defendant’s
conviction at trial plainly has less bargaining power than a prose-
cutor who can threaten a sentence of twenty-five years,* Never-
theless, a caveat of Professor Franklin Zimring is worth repeat-
ing: “Once @ determinate sentencing bill is before a legislative
body, it takes only an eraser and pencil to make a one-year
‘presumptive sentence’ into a six-year sehtence for the same of-
fense.™? Political forces may push sentencing reform away from
the humanitarian objectives of jts authors and toward a sterner
model. Even when‘liberal reformers succeed initially in securing
a reduction in penalties, cases in which a legislatively specxﬁed
penalty seems too lenient will probably attract more attention
than cases in which the penalty seems too severe, Politicians who
cannot find any other issue on which to campaign can always
propose an increase in the penalty for whatever crime is cuur-
rently in the public eye.**” 0

- Individual proSecutors may, of course, 1esp> Qd to le xslauve’
reform in differing ways. Even when their ba‘i mmg powers\
are unrestricted, some prosecutors may-sense thatthe exercise of
these powers would be inconsistent with the leglslature s desire
for certainty. These prosecutors might try to'* ‘play it straight;" if -
the legislature thought that a person with one prior felony con~
viction who stabbed another person in the shoulder deserved
four years' 1mpmsonment they might refuse to undercut this
democratic judgment by “omitting the prior conviction” in ex-
change for a.plea of guilty. Other prosecutors, however, might
take a more fekible vxex«g,sand county-by-county variations (or
disparities) mlght resujt,

In the main, the new, California sentencing statute seems to
cregte a bargainer's paradise. The statute authorizes extended.
pnson terms for offenders who have been previously sentenced
to prison for other crimes, for offenderswho were armed or who

loused firearms during the commission of their crlmes, for of--
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fenders who deprived their victims of extraordinarily large
amounts of property, and for offenders who inflicted personal
injury while committing their crimes. In each instance, a prose-

cutor can apparently foreclose the additional punishment simply

by failing to aflege the relevant aggravating circumstance, and
the prosecutor’s decision can, of course, become the subject of a
trade, The principal practical use of habitual offender and other
statutory provisions for enhanced punishment in most states has,
in fact, been to provide plea bargammg leverage; these provi-
sionss have been very rarely invoked except when defendants
have asserted the right to trial. In addition, although the au-
thorized sentences for felonies are commonly stated in terms of a
three-year range - three, four or five years, for example — the
trial judge is not authorized to select the most severe of these op-
tions unless the prosecutor has filed a motion alleging some ag-
gravating circumstance (not, a circumstance specified by the
statute — any aggravating circumstance that strikes the prose-

cutor’s fanicy). Whethex such a motion will be filed seems likely to -

become a frequent topie of discugsion during plea negotiations,
and of course a prosecutor can also agree not to oppose a de-
fense attorney's efforts to obtain. the least severe of the au-
thovized terms. (A prosecutox Jight, indeed, add some
sweetener to'a bargain by agreeing to file a motion in mitigation
of the defendant’s punishment himself)) As I have noted, bar-
gains for an award of probation are not limited by the new
California statute. Finally and pexhaps most importantly, the
statute does not restrict the prosecutor’s ability to substitute one
charge for another in the plea bargdining process. Under this
statute, some of the powérs formerly exercised by the Galifornia
Adult Authority will have been assumed by the legislature
through jts narrowing of the range of authorized penalties, and
Judges will also have Slightly greater powers than inthe past. The
big winners, however, are the prosecutors.

The California statute does exhibit some cauntervmlmg ten-~
dencics. Formerly, the reduction of a first-degree murder charge
to semndwdegme murder in California did not deprive the Adult
Authority ¢f the pawer to hold an offender in prison for the rest
of his life. Under the new statute; a reduction to, second-degree
murder will make the difference between a sentence of death or
life- imprisonment (with or without the possibility. of parole) and
a term of five, six or seven years. In this offense area, the prose-
cutor's plea bargaining levevage — the value of a charge-

reduiction to second-degree murder —may have been increased.
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Under the old code, however, a prosecutor could threaten an-
armed robber with a potential life sentence if he were convicted
at trial. The offer of a probated sentence conditioned upon serv-
ing a county jail term of one year or less was therefore a very
powerful lever. Under the new code, the maximym sentence for
armed robbery when ne injury has been inflicted and> when a
weapon has not been fired is five years (two; three or four years
for the crime of robbery itself plus an additional year for being
armed). In this offense area, although an offer of probation re-
mains remarkably coercive, the prosecutor’s bargaining leverage
may have been reduced.* (Note, however, that a prosecutor can
restore the prospect of lif sentence if he can charge the defen-
dant with kidnapping for the purpose of committing a robbery.)
As I have suggested, one consequence of the California Adult
Authority’s. broad sentencmg powers was that defense attorneys
usually saw little point in plea bargaining when acceptance of the
prosecutor’s best offer would lead to a state prison sentence. Be-
cause prosecutors will now be able to bargain more specifically
about the length of an offender’s pemtentlary conﬁnement the
guilty-plea rate is very serious — or “automatic prison” — cases
seems likely to increase, A second consequence of the Adult Au-
thority’s broad powers, however, was that prosecutors usually
sought ways to avoid prison sentences when felony defendants *
were willing to plead guilty. Even in a relatively aggravated case,

_a prosecutor was likely to offer a charge-reductioh to a mis-

demeanor or a “wobbler” (an offense that the court could treat

either as a felony or as a misdemeanor) or to recommend an

award of probation on the condition that the defendant serve a
county jail term.

Bargammg patterns established in response to California’s
distinctive regime of indeterminate sentences may not change
dramatically with the implementation of the new sentencing law.
Perhaps the offer of county jail sentences even in rape and
armed robbery cases became common because of the perceived
necessities of the plea bargaining process when the Adult Au-
thority reigned supreme, Nevertheless, the vigw that this sort of"
offer is appropriate may now have become internalized. Prose-
cutors may hzry persuaded themgselves that their offers of
county jail timein serious felony cases are just, or they may sim-

ply not pause to reconsider this established way of inducing

guilty pleas merely because the new statute has been enacted.
Under the new law, howeVer, prosecutors will gam the power to
make “intermediate” offers of relatively short prison sentences.
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With tl/is newfound power, the extrdordinarily favorable (and |
extragrdinarily coercive) offers of the past may gradually be-
come/less frequent, Of course a defendant who would have |
pleaded guilty in exchange for a county jail sentence followed by |
a tc‘;j n of probation may refuse to plead guilty in exchange for a ‘
twepyear veduction in his prison term. Thus, although the .
gujlty-plea rate in “automatic prison” cases may increase, the
gY lty-plea rate i other sorts of cases may decline. Prosecutors
mjay, in other words, begin to offer only prison sentences in cases
it which, for the sake of obtdining what was formerly the only
fvailable sort of bargain, they would have agreed to non-prison
sentences in the past. One consequepce may be an increase —
/perhaps even a dramatic increase’ — in thé population of
J California’s state prisons.
Although Chief Justice Burger has suggested that legislation
affecting the work of the courts ought to be accompanied by a
“juclicial impact statement,™® the preparation of such a state-
ment for California’s new sentencing law is beyond my compe-
tence, There will be pulls in different directions, and much will
~depend upon the idiosyncratic responses of individual prose-
cutors in what will remain a highly discretionary regime. The
persistence of unchecked prosecutorial power itself, however, is
a dominant and probably fatal aspect of #he California reform..
In California as elsewhere, the proponents of sweeping change
in our sentencing laws have ignored the ways in‘'which our sys-
tem of criminal justice is a system, SRR
Of course, in terms of doing its job, the machinery of crimi-
nal justive is sometimes not much of a system at all; the allegation
that ours is a non-system whose left hand does not know or care
what its right hand is doing may very often be accurate.’® In
terms of protecting its bureagicratic ways of processing criminal
cases, however, the American system of criminal justice is indezd
a system, and the effect of suppressing an injustice at one pois:t N
irt the criminal process may be to cause a comparable injustice to '
appear at some other point.* Reform of our amorphous regime
of criminal justice is not impossible, but it is feasible only when ,.
« one begins with a will to see it through. Without this commit- .
ment, the principal effect of sentencing reform will be to push ,
the evils of excessive discretion toward an easy instrument of ac-
commodation, the practice of plea bargaining, L
Plea bargaining can be retained in a system of fixed'op
presumiptive sentencing without undercutting the reformers’ oby
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- Jectives, but only if its form is substantially altered. In place of
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the prosecutor’s sentencing power, the legisldture must specify

the reward that will follow the entry of a plea of guilty. Justasa

sentencmg statute can treat the carrying of a firearm as an ag-
gravating factor leading to an additional year's imprisonment, it
can treat the entry of a plea of guilty as a mitigating factor lead-
ing to a specified reduction in penalty. Under such a statute —
coupled; of course, with the elimination of plea bargaining by
prosecutors — the “break” that follows the entry of a guilty plea
would not depend upon the prosecutor’s whim. It would not be
affected by a prosecutor's feelings of friendship for particular
defense attorneys, by, his desire to go home early on an especially
busy day, by his apparent inability to establish a defendant’s guilt
at trial, by his (or the trial judge’s) unusually vindictive attitude.
toward a defendant’s exercise of the right to trial, by the race,
wealth or bail status of the defendant, by a defense attorney’s
success in threatening the court’s or the prosecutor’s time with
dilatory motions, by thie publicity that a case has generated, or by
any of a number of other factors— irrelevant to the goals of the
criminal process — that commonly influence plea bargaining to-
day 5

The principal objection to a legislative regularization of the .
sentence differential between guilty-plea and trial defendants is

probably that it would make the penalty that our system imposes
for the exercise of a constitutional right so painfully apparent.
Open articulation of the principle that makes our system of plea
bargaining effective should indeed ‘cause us to blush.-Neverthe-
less, if sentencing reformers are unwilling to go this far toward
channelmg and controlling the plea bargaining process, perhaps
they should. abandon the reform effort. Determinate sentencing
statues may not always make. things worse, but without a major
restriction of prosecutorial power, the reformers plainly will not

accomplish the goal of more certain sentencing that they have

sought so earnestly and, to a considerable extent, so rightly,
Some sentencing reformers may believe that prosecutorial
discretion is more valuable' than judicial discretion, and if so,
they Have things topsy-turvy. The reformers have levelled their
attack — a basically well:founded if somewhat one-sided attack
— ohn the form of discretion that is most frequently exercised “on
the merits” of ¢riminal cases for the purpose of taking differ-
ences in culpability into account. They have disregarded the
foim of discyetion that is most-frequently bent,: -manipulated,

twisted and perverted in order to gain convictions when guilt

cannot be proven, make theuwork of pamcxpants in the criminal
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justice 5ystem mme comfortable, and save the money that might
otherwise be required to implement the right to trial, If the re-

formers hope to do more than reallocate today's lawless sentenc-

-ing power in such a way as to give prosecutors an even heavier

club, Lhey must exhibit greater courage. They must view the |

criminal ;usuce systetn as a system, recognize that their belief in

equal justice is currently chalienged more by the practices of |

prosecutors than by those of trial judges, and bite the bullet on
the question of plea bargaining,

DISCUSSION

41,8, Circuit Coutt Judgg David Bazelon was invited to the

podiurh to maks a few remgrks.

Bazelon opened with the reminder that one type of crxme,
street erimes of violence, hid prompted the current interest in
senteﬂcing “That's why we?re here,” he said, “Yet in this confer-
ence, and in most confererices, we don’t talk about the kinds of
crimes that brought us he @ ”

He went on to remuz? the audience that such street crimes
almost invariably were tiegi to the disadvantaged in society. “Let’s
not kid ourselves: there !s social 1njust1ee,” he said. “And we'd
lmuer start looking to segﬂhow thats .,ocxal injustice is connected to
the crimes that frighten (us.”

“It's said that like ca’nmes should e treated with like sen-
tences,” hie continued, “Yet 1 must, I wiil, I still cling to the ideal
of individualized justic, Others have recognized that in aban-
doning individualization here we make it progressively easier to
abandon it elsewhere, I fear that if we shift from concern with
the individual to mechanical principles of fairess, we may cease
trying to learn as much s possible about the circumstances of life
that may iave brought the particular offender to the bar of jus-
'{lre ]

A member of the audience then made sgveral points. First, he
said, be did not agree that the idea of determinate sentencing
had swept the country as extensively ag ‘some speakers had im-
plied. Secondly, he said that while r}m,ablhtanon was a central
purpose of mﬁmsanment in the rhefovie of the last 50 years, it
had not been caxried out in practicg. Also, the purpose of a cen-
tral sentencing authority such as a parole board could be to mod-
ify disparity, rither than to mcr,,ase it,

Professor Alschuler replie /0 tlmr, a centralized sentencing

/
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agency might well:be desirable. But he said centralization was a
distinct issue from the timing of the sentencing decision. Current
parole practices could be justified, he added, only if a prisoner’s
adjustment to institutional life and response to treatment pro-
grams were genuinely relevant to the amount of time he should be .
required to serve,

A prosecutor objected to Professor Alschuler’s characteriza-
tion of the prosecutor’s role. Increased. power for prosecutors
was not a bad thing, he said. In California, he thought it -
necessary because in recent years 1mprxsonment rates had been
too low for violent crimes.

Another participant observed that there was evidence indi-
cating that appellate review of sentencing had been avoided in
the past by appellate courts because Judges pleferréd to rely
upon parele boards to reduce inequities. :

One member of the audience asked Professor Alschuler what ,
specific suggestions he had for controlling plea bargaining,
What, he asked, about setting standards?

Professor Alschuler replied that he could not advocate stan-
dards for a process he would like to see eliminated. []
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FOOTNOTES

L. In addition, govemors exercise the power of executive clemency, and
police offiers sometimes make “stationhouse adjustments” that effectively im-
puse penal sanctions, ‘ :

2. See Avvon Hivsch, Doing Justice: The Choice of Punishments (1976); Fair
And Certain Punislonent: Report of the Twentieth Century Fund Task Force on Crimi-
nal Sentencing (1976); D, Fogel, * . . We dre The Living Proof ., .": The Justice
Madel For Gorrections (1975); M. Frankel, Criminal Sentences: Law Without Order
(1972), See also Struggle For Justica: A Report on Crime and Punishment in America,
prepared for the American Friends Service Committee (1971); ], Mitford, Kind
and Usual ;’zmislmxent: The Prison Business (Vintage ed, 1974); New York Times,
Dec, 6, 1975, p. 29, tol, 1 (Senator Kennedy); New York Times, Feb, 8, 1976, p.
18, col. 1 {(Attorney General Levi); New York Times, April 26, 1976, p, 1, col, 1
{(President Ford), -t

3. See California Senate Bill No, 42, approved by the Governor, Sept. 20,
1976, filed with the Secretary of State, Sept, 21, 1976,

4. D. Rothman, Address to the Advisory Committee of the National Insti-
tuie ot Law Enforcement and Criminal Justice, Washington, D.C., Feb, 1976
(unpublished), Professor Alan M, Dershowitz prepared,a short history of sen-
tencing teform in America for the Twentieth Century Fund Task Force on
Griminal Sentencing, He noted it as early as 1787 Dr. Benjamin Rush pro-
posed a system of indeterminate sentencing in which an offender’s release
from prison would depend upon his progress toward rehabilitation. In 1847,
S, J- May argued against judicial sentencing on the ground that every offender
should be held in prison "until the evil disposition 1s removed from his heart.”
‘The firstindeterminate sentencing law in the United States, providing a three-
{ezxr sentence for “common prostitutes™ which could be terminated at any time
by the inspectors of the Detroit House of Correction, was enacted at the behest
of Zebulon R, Brockway in 1869. The following year, the National Prison Con-
gresy endorsed indeterminate sentencing with a veligious fervor that persisted

©_among prison officials in the decades that followed. Dershowitz, Background

Paper, in Fair and Gerlain Punishment, supra note 2; see D, Fogel, supra note 2, at
1:64. Despite some noteworthy intellectual precursors dating back at least to
Dr. Rush's [:mpuml in the Eighteenth Century, the flowering of indeterminate
sentencing has been i relatively vecent phenomenon,

5. See, e.g., Martingon, “Wiiat Works? — Questions and Answers About
Prison Reform,” The Public Interest, Spring 1974, p. 22,

6. Sce N, Mouris, The Future of Imprisonment (1974).

7. See, e.g. Ramsey, Book Review, 24 Stanford Law Review 965 (1972).

8, See, e, N. Morris, supra note 6, at 48,

0. J. Mitford, supra note 2, at 236-48. .

L0, See Califh Pepal Code §3000(a) (at the expiration of an inmate’s deter-
minate seatence less whatever “good time" credit he has earned, he “shall be
refeased on parole for a period not exceeding one year, unless the board for
good cause waives parole and discharges the inmate from custody. ., ")

1L Ega Administrative Office of the United States Courts, “Federal Of-
fenders in the United States District Courts 1971," Exhibit VII, at 18;
Alschuler, “The Trialjudge's Role in Plea Bargaining, Part 1," 76 Columbia Law
Review 1058, 1085-86 n, 89 {1976).
<12, See, Shin, “Do Lesser Pleas Pay?: Accommodations in the Sentencing
and Parole Processes," 1 Journal of Criminal Justice 27 (1978).

1 13, Alschuler, “The Prosecutor’s Role in Plea Bargaining," 86 University of

Chicego Lawe Review 50, 101-08 & n. 29 (1968).
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> hanced power of both the prosecutor and his adversary, Of course defens

14, See pp..20-24 infra. K | ,

15. Professor Phillip E. Johnson read a draft of this papér and comniented o
that it was somewhat misleading to speak of the transfer of power to the “}ro‘se— g
cutor’s office. Because defense attorneys are active participants in the ne
ing process; Professor Joliison suggested that one might better refer to t ‘\Xen-
W at-
torneys do have a significant voice in the formulation of plea agreem \‘NS.
Nevertheless, after a defense attorney has made.his arguments and exeried
whatever plea bargaining-leverage he can, a prosecutor must still determibe
what punishment is acceptable to the state before entering a plea agreement. kl
this sense, the input provided by the defense attorney can be viewed as one imy,
portant influence on an official sentencing decision made by the prosecutor.y,
Professor Johnson is certainly correct that a prosecutor’s sentencing power is \
likely to be constrained by a variety of circumstances, and although I have con-
tinued to refer to prosecutorial power, I liope that my language does not con-
vey too imperial an image. < -

16. A. von Hirsch, supra note 2, at 98, X 8

17, Professor Dershowitz wrote that penal code revisions between 1790 and \

1830 “reflected the views that certainty of punishment is more important than
severity of punishment.!! yet the statute that he cited to illustrate this proposi-
tion, a Massachusetts statute on maiming enacted in 1804, gave trial judges dis-
cretion to select any term of solitary imprisonment not exceeding ten years.
Dershowitz, Background Paper, in Fair and Certain Punishment, supra note 2, at
85 & 134 n.6. Professor Dershowitz also quoted a 1750 Masgachusetts statute
which provided “that where there shall appear any circumsta jt:es to mitigate or
alleviate any of the offenses against this act., , it shall and may be lawful for the
judges ... to abate the whole of the punishment of whipping or such part
thereof as they shall judge proper,” and a 1676 Pennsylvania law which
empowered judges to sentence offenders who iere unable to pay a fine to
“Corporal punishment not exceeding twenty Stripes, or do Service to Expiate
the Crime.” Id. at 133 n,2 & 134 n.5,

i8. An Act Defining the Punishmerit to be Inflicted op Persons Guiity of
the Crimes-and Offenses Therein Mentioned, §4, Tenn,, Dec, 3, 1807, in 1 E,
Scott, “Laws of the State of Tenngssee Including Thos éf North Carolina”
1056 (1821), : g /

19. “An Act for the Punishment of Such Persons f.f Shall Procure” or
Commit Any Wilful Perjury,” N. Cat., April 8, 1777,in 1"E. Scott, supya note
20, at 155-56 (emphasis added). Many of the early Nineteenth Century statiites ¢
included in Scott’s interesting volume provided for punishments such as a fine
of not less than 50 or more than 1,000 dollars, imprisonment for njt less than
one nor more than 12 months, and whipping “on the bare back with a whip or
cow-skin, with not less than ten nor more than 39 lashes.” L:?'ter in the
Nineteenth Century, terms of imprisonment became longer as stafe peniten-
tiaries replaced local jails 4nd as both capital and cérporal punishment feliinto
disfavor, yet broad judicial sentencing discresion remained the nortn. See e.g.,

“Revised Statutes of the Territory of Colorado,” ch. 22, §44 (1868) (|Every per-
son convicted of the crime of rape, shall be punithed by cofifinenjent in the
penitentiary for a term not lé§s than one year, and such imprisonmc%pt mity ex-
tend to life"), < o s ) ’ o

20. Calif, Penal Code §1170 (a) (1). - .

21. See Holmes-Laski Letters 806 (Howe ed. 1953), e

22, C. BeccarizsBonesana, “An Essay -on Crimes and Punishment” 33
(Academic Reprints ed, 1953). " "

23. A. von Hirsch, supra note 2, at 69. " ° .

24, C. Becgiiria-Bonesana, supra note 22, at 33, - 7
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25, Fixed and presumptive sentencing schemes have focused primarily on
the; sentence ‘to be imposed for a single crime, Before being apprehended,
however, an offender commonly will have committed five armed robberies, or
will have made 150 fraudulent entries in his employer’s books, or will have sold
1,000 counterfeit lottery tickets. To multiply a legislatively fixed or presump-
tive sentence five or 150 or 1,000 times in this situation seems manifestly unjust,
yet simply to disregard the defendant's “additional” crimes seems at least
equally improper. None of today’s reformers have devised a non-discretionary
formula for weighing multiple crimes that seems equitable in all situations.

The approach of the new California statute toward this problem is better
than most. When a judge imposes consecutive sentences for multiple felonies,
the aggregate sentence is limited to “the greatest term of imprisonment im-
posed by the judge for any of the crimes, including any enhancements . . . plus
one-third of the middle term of imprisonment prescribed for each other felony
conviction for which a consecutive term of imprisonment is imposed without
such enhancements.” Calif. Penal Code §1170.1a (a). In addition, the aggregate
sentence imposed for crimes other than the “base” offense cannot exceed five
years. Id. §1170.1a(e). The decision whether to impose consecutive sentences,
however, is left to the judge’s discretion. In multiple-crime situations, this dis-
cretion seems necessary, and indeed, more discretion: might well be desirable.

Of course, under the new California statute, additioral crimes can lead to
additional punishment only when they are allegediand proven; neither the trial
Jjudge nor correctional authorities can take additional crimes into account in-
formally to any great extent in determining the sentence for a single offense.
Althongh this reform will promote procedural fairness in sentencing, it'may, in
some instances, lead to more complicated trials. In the past, a prosecutor might
have decided to charge only a few offenses:in a particular case, knowing that
conviction of these offénses would give the sentencing authority sufficient
power to punish uncharged offenses as well. :

26. The new statute does direct the California Judicial Council to adopt
rules to promote uniformity in the grant or denial of probation as well as to
promote uniformity in resolving other sentencing problems, such as whether to
impose consecutive or concurrent sentences. Calif. Penal Code §1170.3.

27. Additionalillustrations are provided by the “guided discretion” capital

‘punishment statutes favored by the Supreme Court in Greg v. Georgia, 428 U.S,
- 153.(1976), and its companion cases. A defendant convicted of capital murder
might wish to make the following speech to the jury about to consider whether
capital punishment should be imposed: “I am deeply sorry for my crime; which
I recognize was about as bad as any that can be imagined. I did, in fact, go to the
police station shortly after the killing to surrender and make a full confession.
Although I have done some terrible things in my life; you may wish to know,
before deciding whether I should live or die, that I have also done some good. I
once risked my life in combat to save five comrades — an action for which I was
awarded the Silver Star — and for the Jast 10 years I have personally cared for
my invalid mother while supporting five younger brothers and sisters.” The

mitigating factors listed in today’s capital punishment statutes are sometimes.

-quite general, but none that I have seen in any statute would permit a jury to
consider any of the circumstances mentioned in this defendant’s speech (or, for
that matter, any other evidence of pre-crime virtue or post-crime remorse).
Apparently the Florida statue upheld in Proffitt v. Florida, 428 U.S. 242 (1976),
-would not; yet the Supreme Court pluarlity, seemingly oblivious tothe statute’s
limitations, declared in a companion case, “A jury must be allowed to consider
‘on the basis of all relevant evidence not only why a death senteice should be
imposed, but also why it should not be imposed.” Jurek v. Texas, 428 U.S. 262,
271 (1976). BN
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28. Inaddition tojﬁxstmtive armed robbery statute, the Twentieth Cen-
tury Fund Task Fotig provided a brief description of how it might treat a
number of other crimes This description is forcefully dissected in Zimring,
“Making the Punishment ﬁ’qe Crime; A Consurfier's Guide to Sentencing
Reform,” Hastings Center ?’@‘:t,\“bec; 1976, p. 18.

29. See L. Wilkkins, J. /f{‘ress, D:. Gottfredson, J. Calpin & A. Gelman, Sen-
tencing Guidelines: Structuring Judicial Discretion: Final Report of the Feasis
bility Study (1976). ;

80. See “Memorandum to Members of the El Paso County Bar From
Judges of the Criminal District Courts,” Dec. 16, 1975 (unpublished), The El
Paso “point system for sentencing” is substantially less sophisticated than that

- which Wilkins, Kress and their associates are developing. Without the aid of a

computer, an LEAA grant, or a detailed study of past sentencing practices,
Judge Callan devised it one day while sitting in a bathtub. El Paso’s sentencing
reform is eSpedially interesting, however, because the district court judges
coupled it with a prohibition of prosecutorial plea bargaining (a prohibition
that seems to have been entirely effective). I intend to describe and evaluate the
El Paso experiment in a forthcoming article. S

31. A similarly promising approach is incorporated in S, 1437, the com-
promise proposal for a reviged federal crimipal code introduced by Senators
McClellan and Kennedy, This bill would est blish a United States Sen@cing
Cominission and direct it to prescribe a “suggested sentencing range .., for
each category of offense involving each category of defendant.” A federal
judge who imposed a sentence outside the suggested range would be required
to state his reasons, and the sentence that he itnposed would ordinarly be sub-
Jject to appellate review. S, 1437, 95th Cong., 1st Sess, (1977).

32, In practice, the initial forrmfftion of charges by a pro@cutor’s office is
a substantidlly less important component of-the sentencing process than plea
bargaining. Indeed, prosecutors may generally exercise too little sentencing
discretion at the charge-formulation stage rather than too much. One vice of
the plea bargaining system is that it encourages prosecutors mechanically to
charge “the highest and the-most” at the outset and to withhold the exercise of
any equitable discretion until they can receive something in return. (Of course
this analysis refers-only to the formulation of charges in cases that prosecutors
have tentatively decided to pursue to conviction. Prosecutorial “diversion,” like
plea bargaining, is commonly a device for securing a restriction of liberty with-

out the bother and expense of trial, and this form of prosecutorial sentencing

should be analyzed in similar tetms.) )

33. Dershowtiz, Background Paper, in Fair and Certain Punishment, supra
note 2, at 81,

34, Judge Frankely
(ranging in some jurisdic
with crimes plead guilty,” L
process that lies behind this\lopsided figure and its substantial impact on sen-
tencing. See M. Frankel, sup/a note 2, at vii,

35. Atrialjudge's sentehcing discretion is ordinarily limited by the range of
penalties that the legislature has provided for a particular offense, but a prose-
cutor who is dissatisfied with the range of penalties authorized for one offense
can frequently use his charging power to substitute another. Co

36. Fair and Certain Puniskment, supra note 2, at 26-27.

37. D. Fogel, supra note 2, app. I1I at 300 (70 per cent disapproval; 21 per
cent approval; 9 per cent “don’t know"”), li\

38, Alschuler, supre note 11, at 1063.67. :

89, This form of bargaining would be even more explicit, and even less
subject to judicial review, than today's sentence bargaining. A defendant who is

or example, briefly mentioned that “the great majority
ns to around 90 percent) of those formally charged

~
K

t Judge Frankel did not consider the bargaining
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offered a specific sentence recommendation today in exchange for a plea of
guilty can usually be almost certain that the recommended sentence will be im-
posed, but there remains some chance that the trial judge will rejéct the pro-
secutor’s proposal. Moreover, the sentence that would follow a conviction at
trial is rarely made explicit in sentence bargaining today. The greater explicit-
ness of the plea bargaining process in a system of fixed sentencing would, of
course, have its advantages, particularly in terms of letting each defendant
know the consequences of his choice of plea, but it would make the coercive
character of the guilty plea system all the more apparent,
, 40. See Alschuler, supra note 11, at 1136-46.

41. Von Hirsch, for example, recommends adoption of “a [sentencing] scale
whose highest penalty (save, perhaps, for the offense of murder) is five years —
with sparing use made of sentences of imprisonment for more than three
years.” A. ven Hirsch, supra note 2, at 136: At least in an aggravated murder
case involving an Eichmann, a Speck, or a Manson, the public will undoubtedly
insist — as I confess that I think it:should — on the power to hold the offender
in prison for the rest of hislife; and if life-sentences have an appropriate place
in a scheme of penalties for murder, it may attach too much importance to the
results of criminal conduct (for eximple, whether an offender has killed or
has merely turned his victim into a comatose “vegetable”) to limit the penalty
for all other crimes to five years' imprisonment.

Consider a not very unusual case that recently arose in my jurisdiction, Two
young men entered’a small liquor store owned by an elderly couple. One of the
men took a bottle of Scotch from the shelf and brought it down hard on the
head of the male store owner, He then gouged and twisted the jagged neck of
the bottle into the storg owner's neck, causing several deep wounds. At this

Joint, the woman store owner emerged from a back room. The second robber
hit her in the face with his fist and then administered a brutal and disfiguring
beating while she lay helpless on the floor. Police photographs of the victims’
wounds were more than enough to inflame even relatively hardened passions.

Von Hirsch proposes a two-dimensional sentencing “grid” with 20 different
penalty levels determined by (1) the seriousness of the crime and (2) the of-
fender's prior criminal record. If one assumes that the robbers in this case had
no significant prior records, they would not be eligible for the “top,” five-year
penalty but only for some unspecified penalty four or five notches down the
scale. "This penalty — apparently “somewhere between 18 months and three
years” — seems. to me inadequate. I have read about “false positives” and the
dangers of prediction, but I would not want to meet these violent offenders on
the street or in a liquor store until they were at least a decade older than they
are today. If past experience is any guide, moreover, my orientation is probably
less punitive than that of most state legislators. The chance that the von Hirsch
proposal would prove politically acceptable may therefore be small, and an
evaluation of the likely effects of sentencing reform should probably not pro-
ceed on the assumption that this kind of change in penalty levels can be ef-
fected. :

Von Hirsch’s proposal suggests another possible defect of fixed-sentencing
schemes, for it would make warning and unconditional release “the prescribed
penalty for the least serious offenses.” So minimal penalty may be appro-
priate in many cases, but whether it should be advertised in advance as the only
possible sanction for certain crimes is a somewhat different question.
Presumably behavior should not bemade criminal at all unlessit involves a sig-
nificant departure from community standards of morality, and when an of-
finder knows that he does not risk even so much as a fine if apprehended, he
may conclude that he has a “license” to engage in criminal behavior. (Forgive
me if I sound like the former prosecutor I am.) A degree of uncertainty con-
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cerning the community’s response to crime may have deterrent virtue, and
although the sanctions that we threaten as well as those that we impose should
be limited by considerations of just desert, it does not seem inconsistent with
this principle to bark a bit harder than we will probably want to bite in the “typ-~
ical” case.

42. See A. von Hirsch, supra note 2, at 104-05. In one sense, prosecutorial
power may also be restricted when a fixed or presumptive sentencing scheme
does not reduce the aggregate severity of criminal penalties but merely “evens
out disparities” by limiting departures from a previously established “norm,”

This sort of sentencing scheme can best be viewed as having two-countervailing=—

components. First, it limits the ability of prosecutors to threaten unusually
harsh, “exemplary” penaltes for defendants who stand trial and in that sense
reduces prosecutorial bargaining power. Second, this scheme effectively estab-
lishes mandatory minimum sentences for offenses and thus gives prosecutors
the kind of bargaining leverage commonly observed today when mandatory
penalties have been enacted,

43. Zimring, supra note 28, at 17, .

44, This danger cannot necessarily be eliminated by assignin@ the task of
setting presumptive sentences to a commission or other nonlegislative body,
Once a commission has established a seemingly lenient presumptive sentence
for a particular offense, the pressure for legislative revision is likely to be much
greater than when the legislature has established a'broad range of sentences for
that offense and when judges have imposed a variety of sentences within this
range (even if the average judicial sentence is every bit as lenient as the
presumptive sentence that a commission would approve). '

Of course our system of discretionary sentencing cannot reasonbly be de-

fended on the ground that it enables criminal justice officials to fool most of the

people most of the time, If the popular will favors more severe sentences than
judges in fact impase, the popular will should probably prevail. Nevertheless,
the imperfections of the democratic process seem especially pronounced in the
criminal justice area, and I suspect that the popular will is sometimes mispér-
ceived. In the course of working on a state penal code revision, for example, I
was strick by the manner in which “liberal” proposals were abandoned or de-
feated although almost no one seemed to appose them on the merits, The first
modification of a proposal was likely to occur when it was presented to a repor-
ters’ group composed primarily of academics. Some reporters would explain
that they favored the proposal as drafted but that the state bar committee on
the revision of the penal code would not and that it was necessary to be “realis-
tic.” The proposal would be further modified by the state bar committee on the
ground that, although most committee members favored it, the board of direc-
tors of the state bar would not, Then the board 6f directors would repeat the
process, noting that the proposal could not be “sold” to the legislature in its
current form. Finally, individual legislators would explain that they had no
personal quarrel with the draft submitted by the state bar but that it would be
unacceptable to their contituents. In talking with a constituent or two on the
next seat of the Greyhound Bus, however, I usually found that they were not
the yahoos that had been depicted and that they favored the proposal as it had
first been presented to the reporters’ group. :

Apart from the general tendency to perceive the rest of the world as less
progressive than oneself, there is a difference between making sentencing de-
cisions “in the large" and making them “in the specific.” People may sound
vindictive in conversations about criminal justice issues with polisters (a phe-
nomenon that may be attributable in part to the kind of leadership that politi-
cians often provide in this area), yet the same people may be detent and
humane when confronted with specific cases. In El Paso, Texas, a few years
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ago, District Attorney Steve Simmons announced a policy of opposing pro-
bated sentences in burglary cases, even those involving first offenders. Sim-
mons had apparently concluded that this policy would be popular, and indeed
it probably was. After some resistance, El Paso’s district judges decided that
they could not withstand the political pressure exerted by the District Attor-
ney's office, and as a result, virtually all burglary defendants exercised the op-
tion of being sentenced by juries, In at least 90 percent of all first-offense
burglary cases, juries — composed of people who may well have nodded their
general approval of the District Attorney's policy when they read about it in the
newspapers — awarded probated sentences. Similarly, Governor James R.
Thompson of Illinois recently proposed that fondling should be included in a
group of “X-rated felonies” carrying severe mandatory penalties, Governor
Thompson is an astute political leader, and his proposal probably did not run
counter to the sentiment of the times. In observing the treatment of a number
of fondling cases in court and in the plea bargaining process, however, I have
been impressed by the magnanimity that the families of the victims generally
seem to exhibit, Typically, a defendant has inflicted substantial psychic injury
upon a young child, and the child’s parents appear in court in a distraught
condition. More often tharn not, however, these parents agree that the appro-
priate social response to the crime is merely to provide psychiatric assistance to
the offender, and with the parents’ consent many fondling cases are “diverted”
from the criminal justice system prior to conviction, ‘
This analysis does not suggest that if popular sentiment truly favors
tougher sentences, that sentiment should be defeated through manipulation or
deception, It does suggest that “the people” themselves and their representa-
tives should consider whether sentencing decisions cannot best be made “in the
specfiic.” It is consistent with democratic values for popularly elected legisla-
tures and for the public to recognize the dangérs of excessive severity that are
likely to arise when sentencing decisions are made on too abstract a basis,

45, The authors of the new California statute apparently determined the
presumptive penalties for particular felonies primarily by examining the
amount of time that the Adult Authority had required offenders to serve for
those felonies in the past. It might therefore seem that a reduction of one
charge to another should have about the same effect under the new statute as
under the old. Under the old statute, however, defendants and defense attor-
neys undoubtedly have less complete knowledge of the Adult Authority’s sen-
tencing practices than they did of the range of legislatively authorized penal-

. ties, and they probably responded more to the latter than to the former. In s
addition, even a defendant with detailed knowledge of the Adult Authority's
practices was likely to be a “risk-averter” and concerned about the danger that
he might receive a more severe sentence than the norm. Most importantly, a
defendant who had been charged inidally with a more serious crizie than that
to which he had pleaded guilty was very likely to be treated more severely by
the Adult Authority than other defendants in the same conviction category. See
Alschuler, supra note 16, at 96 (“San Francisco defense attorney Benjamin M.
Davis adds, ‘All the charges against a defendant may be dismissed except one.
But if the defendant is sentenced to the penitentiary and comes before the - ;
Adult Authority, those super-judges will want to know all about the ten rob-

* beries’ ”); J. Mitford, supra note 5, at 101 (“The Adult Authority’s official orien-
tation booklet states: ‘The offense for which a man is committed is only one of
the factors that the AA considers when making a decision.” Other factors may
be (and often are) crimes for which the prisoner was arrested but never ¥
brought to trial. .. ."). )

46. Burger, “The State of the Federal Judiciary — 1972, 58 A.B.A.J. 1049, a
1050 (1972); see Chief Justice Burger's 1977 report to the American Bar As-
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sociation, 63 A.B.A.J, 504 (1977).

47. At the conference at which this paper was initially presented, Professor -

Raymond I. Parnas, one of the principal authors of the new California statute,
protested that he and his colleagues had indeed considered the relationship be-
tween this statute and prosecutorial sentencing power, Professor Parnas did
not, however, deny that the California statute would substantially augment the
bargaining power of prosecutors, nor did he argue that this enhanced prose-
cutorial power was either desirable or consistent with the professed objectives
of the statute. By contrast, D. Lowell Jensen, the District Attorney of Alameda
County, did argue that enhanced prosecutorial discretion was desirable, He ob-
served that many prosecutors had supported-enactment of the California stat-
ute for exactly this reason,

48. Consider, for example, the case of a friend of mine who recently re-
ceived a ticket for careless driving and who was convinced that she was inno-.
cent. With some indignation, she went to the courthouse to tell her story to the
judge. Prior to trial, a city prosecutor approached and offered various conces-
sions in exchange for a plea of guilty, but my friend resisted his efforts. The
prosecutor finally said, “What about a dismissal? Would you agree to take a de~,
fensive driving course if I dropped the charge?” My friend, still reluctant, was
willing at least to consider the possibility, “Is it a good course,” she asked, “or
Jjust some sanctimonious Mickey Mouse?” “Lady," the prosecutor said, “I don't
know anything about the course. Do you want the dismissal or don’t you?” In
this incident, the prosecutor used the powers of his office to pressure a possibly
innocent defendant into a program whose content he did not know and whose
utility he had never considered.

49. See D. Oaks & W. Lehman, A Criminal Justics System and the Indigent
178-96 (1968).

50. The use of administrative rule-making procedures and the formulation
of internal guidelines for prosecutorial decision making might help to reduce
the influence of these extraneous factors. See, e.g., Vorenberg, “Narrowing.the
Discretion of Criminal Justice Officials,” 1976 Duke Law Journal 651, 681-83. 1
am not convinced, however, that guidelines could domesticate prosecutorial
sentencing power to such an extent that plea bargaining by prosecutors would
become compatible with the objectives of today’s sentencing reformers.

First, just as it is difficult or impossible for legislatures to specify all relevant
sentencing factors in advance, it is difficult or impossible for prosecutors to do
50. Guidelines may tend to be so general as to provide only minimal constraints
on a prosecutor’s discretion, Of course it is hard to quarrel in the abstract with
the ideal of the rule of law. When a governmental decision-making process can
be reduced to a formula that will yield justice in a substantial majority of cases,
the development of rules and guidelines usually does seem worthwhile. Never-
theless, the test of the pudding is in the eating; the problem of balancing justice
in the individual case against the desirability of legal fules cannot be resolved
without regard to the specific problem at hand; and rather than call for less
discretion and more rules in an abstract way, it would be desirable for the
scholars currently enamored of this approach actually to try their hands at
drafting some useful guidelines.

Second, even reasonably specific guidelines may prove delusive in practice.
Prosecutorial guidelines seem to be frequently honored in the breach, see, e.g.,
Georgetown University Law Center Institute of Criminal Law and Procedure,
“Plea Bargaining in the United States: Phase I Report” 33, 124 (1977), and in-
deed these guidelines may sometimes be intended more for show than for im-
plementation, In Houston, Texas, the District Attorney once announced a pol-
icy against recommending less than a ten-year sentence in any case of robbery
by firearm, yet a number of Houston defense attorneys: told me. of cases in
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which their skillful bargaining had led to less severe prosecutorial sentence re-
commendations for their clients. Most of these defense attorneys seemed un-
aware that other attorneys were achieving the same success, and it gradually
became apparent that the District Attorney’s annournced policy serviced in
practice as a sales device comparable to that of some Maxwell Street clothing
merchants: “Our usual price in a case of robbery by firearm is ten years, but for
you= ,,.” Partly because plea bargaining policies are usually subject to ill-
defined exceptions for “weak cases,” this sort of evasion does seem commen. In
addition, prosecutors frequently subvert office policies by taking “unofficial®
positions “off the record" and by agreeing “not to oppose” actions that they
-cannot affirmatively recommend, Dale Tooley, the District Attorney in Denver,

commented that his office had developed guidelines for a variety of prosecutor-

ial decisions and had generally found them useful. He added, however, “I have
yet to see the policy that an assistant district attorney couldn't get around
when he wanted to.” Personal interview, July 11, 1977, Although one might of
course provide for judicial review at the behest of disgruntled citizens (or
perhaps some other device for enforcing prosecutorial rules at least on occa-
sion), it is far from clear that this mechanism would yield beneficial results as
often as it proved burdensome and oppressive.
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THE LAW AND ITS PROMISES
Flat Terms, Good Time, and Flexible Incarceration

byjohn P, Conrad . | B

Conrad is a senior fellow at the Academy Jor Contm@mry Problems in
Columbus, Ohio.

o

The greatness of a debate is to be measured by the impor-
tance of the change it produces. On this scale, the protracted

controversy about the abolition of indeterminacy in sentencing

qUahﬁes only as a medium debate, despite the heat it has gener-
ated in the minds and hearts of those most affected. We shall
soon enjoy the benefits of the flat term throughout the nation,
but we shall find, I think, that among those benefits there will be
little significant change in the incidence of crime. The criminal
justice system is not likely to become much more _]ust even,
though redundant ‘structures and the 1nvahd assumptions on
which they were based will be pruned away. S By
Nevertheless, it is a victory for my side. For many years I hAve -
been one of a swelling band of malcontents who have agitated to
rid the law of the indeterminate sentencing structure and its con-
taminating pretensions, Now that Maine, California, and In-
diana have discarded the old system, with several other. states
evidently intending to legislate to the same effect, it is not too
much to hope that the mdetermmate sentence will soon be as ex-

tinct as it should be. Change is in the air, but it is piecemeal

change, not a revolution in criminal justice, or even in the admin-
istration of corrections. A free saciety thrives on high hopes.and -
great expectations, but a statutory adjustment should not be seen
as the fruition of either. The aspirations of Americans should be

" directed at the less tanglble and more 1mportant objectives of

virtue and compassion in a just and orderly society. To the ex~
tent that the indeterminate sentence was an obstacle in oupeffort -
to reach these goals, the victory is significant. It is also a victory
which can be turned into a new loss for the cause of j Justlce ina-
free society,

Many bright pages in the hxstory of cnmmal Justlce geform'
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haverbeen blotted by the ill-considered application of sound con- |
cepts. The new determinate sentence structure may be faithfully
carried out while the condition of justice deteriorates in every 4
. other respect. For if there is one lesson which our society should -
learn from the sorry annals of penology, it is that those who
manage prisons must never be left to their own devices. Good
‘intentions will mask oppression. Indolepce will suffocate effort,
and meanness will suppress decency in the name of “realism.” At
this juncture, when changes for the better can be made, we must
bear in mind that it is far from certain that they will be made.

In a consideration of the potential impact of the flat term on
a correctional system inured to indeterminacy, it is proper to
‘begin with a definition of what we wish the prison to be like in
the late 20th Century. This exercise has been in abeyance for the
last decade. The neo-classical cfiminologists ho have been writ-
mg with such assurance of late, argue that tﬁ ere should be more
prisons with more felons in them; but they are generally
indifferent to the specification of the desirable characteristics of
the prison. With no less assurance, a school of revolutionary
criminology holds that prisons are cruel futilities which should
be abolished. In this dlsqulsltlon I shall adhere to my opmlon
that American society will continue to use prisons as elements in
the administration of retributive justice. In spite of vociferous
argﬁments to the contrary by radical critics of the system, I can-
tinue to believe that prisons can be much improved in order,
safety, and decency. I shall try to indicate how these improve-
ments can be madesunder the conditions imposed by the flat-
term sentence structure. Most of the considerations I shall ad-
vance are obvious to the point of truism. I shall labor them for a
moment or two in the interest of getting on record the nature of
a decent prison. To get what we want, we must know what we
want. I shall specify here what is desirable in the least desu*able,
the least perfectlble of human institutions.

First, the prison must be safe. Eventually the American
mega—prlsgg must go the way of the indeterminate sentence. No
prison cari'te safe when it is built to house men or women like
ants in an ant hill. Ants thrive in such conditions; for human be-
ings the tensions imposed by living in large crowds are sufficient
to generate disorders in which neither guards nor prisoners can
be safe. Let us not over-simplify this simple principle. It is not
enough for a prison to be small to assure safety Conflict is in-
evitable in the necessarily oppressive regime of incarceration.
Where there are no forces to resolve it, conflict must become se-
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vere, even in a small prison. Incentives to order and good be-
havior must exist, It is not endugh to rely on the self-interest of
those concerned to prevent disorder. It is for this reason that all
-the proposals for determinate sentencing provide for remission
of a part of the term to be served in return for compliance with
the requirements of prison discipline. I shall return presently to
a consideration of this perplexing topic.

The second desideratum is that prisoners should work for
their living, Long ago, when I was a fledgling parole officer, I
was instructed on the ontological status of hard labor in prison
by a young man who had done a lot of time at San Quentin, I
wanted to know what his prison employment had prepared him
to do, He flatly asserted that in spite of entries on his record to
the contrary, neither he nor anyone else really worked while in
prison. I soon found that he was right and that this state of af-
fairs constituted a great deal of what was wrong with the Ameri-
can prison. The idle gang, by whatever euphemism it is known, is
a menace to the order of cellblock and yard and to the security of
the society to which prisoners are eventually released. Only the
working prisoner can be expected to beconfe a working citizen
when incarceration ends. Under the indeterminate sentence,
some unobservant administrators have fancied that the prospect
of earlier release for the industrious might induce prisoners to
work productively. That never happened. The notion persists
that the indeterminate sentence might motivate prisoners to
work hard, and the question is raised as to how they will be in-
spired to any effort at all in the absence 6f possible rewards in
the coinage of time. One answer might be money, of course, but
prison reformers have made little progress in campaigning for
realistic wages for prisoners. There may be other answers, again
using the coinage of time, but relying on a system less capricious
than the judgment of a parole board. Further attention must be
given to this problem and I shall address it in this paper. .

Third, prisoners must see around them a range of cyedible
opportunities to better themselves. The public has heard so
much about the futility of coerced rehabilitation that the belief

prevails that it is not possible for the prisoner to do more with his ,

incarceration than merely to accept his punishment. Clearly this
is untrue. Self-improvement depends on initiative, but initiative
depends on opportunity. Advocates of the determinate sentence
have rightly derided the charade of correctional rehabilitation,
but no one should suppose that the despair which would result if
education and training were to be denied the prisoner would be
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in any way beneficial. Few people would be educated if the
necessary exertion were not inspired by the belief that education
leads to better life. Like citizens outside the walls, prisoners will
respond to incentives, which must-be provided for those who se-
riously engage in purposeful self-improvement.

Fourth and last, the prison must be a part of the outside
community to the greatest extent possible. Everyone has heard -
that prisoners need to be visited and that family ties should be
maintained even in the face of the enormous strains of enforced
separation Deploring the ugly process and consequences of

“prisonization,” reformers wish to encourage prisoners to adopt
the conventional life of the workmg citizen as desirable and
natural. That requires the discipline of interaction among
people of all kinds working together and learning together. If
prisoners are to accept this dlsc1p11ne they must emerge from
confinement to work and study in the community at the same
time that representatives of the community, members of prison-
ers' families, and friends and neighbors make their way into
prisons to keep the social bond between prisoner and citizen
strong and positive,

All citizens expect to be safe, to work constructively, to enjoy
opportunmes to improve themselves, and to play a meaningful
part in the lives of their families, friends, neighbors, work-mates
and strangers. When prisoners are needlessly denied these ex-
pectations they are unjustly and unwisely treated. To replace the
indeterminate sentence with the flat term is to remove an arti-
ficial source of injustice against which both prisoners and prison
reformers have long inveighed. It will be a bitter irony if in legis-
lating an end to the pointless parole system the state allows con-
ditions to be created which reduce a prisoner’s ability to function
as a person living under the constraints of limited citizenship.
There is the potentiality of just that outcome in the flat-term
legislation. Lawyers and administrators must take careful
thought to prevent this ironic defeat of the best intentions. In the
interest of preserving a modest victory I shall now proceed to a
consideration of what must be done if the determinate sentenc-
ing model is not to become a mere exercise for academicians and

. legislators, without meaning for the city streets, the crowded

courtrooms, or the prison yards.

THE ARITHMETIC OF PENOLOGY

The horrifying congestion of American prisons this year will

a
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not be relieved by the adoption of the determinate sentence.
With good reason, most administrators fear that legislation to
remove the flexibility offered by the indeterminate sentence will
make a dangerous sxtué ion much worse. It is not apparent that
.the schedules of sentences usually proposed have been designed
to fit the capacity of our prisons. The neat progression of penal-
ties in the new California law, from"one year for the lesser fel-
onies to five, six or seven years to the more serious, and life with-
out possibility of parole for murder is logical and symmemcal It
is beyond my scope to calculate the numerical impact of these
sentences on the California prison population, but my initial im-
pression is that probably the new sentences will not exceed those
formerly imposed by the Adult Authority, At the distance at
which my impressions are formed, it seems apparent that the

- long and exhaustive statistical experience of the Department of

Corrections has been used to assure that no foreseeable popula-
tion explosion will occur. This is a precaution which California is
almost uniquely -capable of taking because of its long and
meticulous maintenance of a system of criminal statistics, It will
be difficult for most otheristates to make the prOJectlons which
will assure that the number of prisoners will not eventually ex+
ceed the available space for confining them. &

It is anomalous to design a sentencing structure in terms of
the space available for incarceration. To the theorist of justice,
such a consideration must seem irrelevant. Penalties should be
established to match the seriousness of the crimes for which
punishment is to be imposed. In this matter, however, legislators
must be pragmatic. By the most austere standards, the costs of
prisoner upkeep and prison construction are now so high that in
most states future accretions of capacxty are likely to be small.
The restraint to be discétned in the California schedule of
penalties is an example to be followed by other states,

This pragmatic adulteration of justice has impressive prece-
dent in the behavior of the Adult Authority, and, I suspect, most
other parole boards. I do not like to credit the parole system with
many accomplishments, but I de concede that it allows adequate
flexibility to reduce population by reducing time in prison. No
one can feel that such adjustments have much to-do with the
ends of justice, but administrators must honor the considerations
of expediency. From the beginning they have been attracted to
the indeterminate sentence because of its great value in the
maintenance of control. In his account of the development of

control mechanisms in the California prisons, Professor Mes-

n
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singer has impressively shown that from the first all concerned
~ were aware that the sanctions in the hands of the Adult Author-

. ity were by far the most effective means of assuring compliance
with the requirements of prison order." To prolong a term as a
penalty for infractions of the rules has always been a necessary
adjustment to the sentence of the court. I do not think that ob-
jections to this practlce have been frequent.

Although I maintain that the flat term is more just than the
indeterminate alternative, it cannot be equltably modified to
provide relief from the injustice of the congested cellblock. It will
be an obvious absurdlty if the legislature reduces Sentences to
balance the prison population with available cells whenever
overcrowding threatens. the system with loss of control. Clearly
the reduction of sentences is not indicated when crime is increas-
ing. Nor can the legislature lightly increase sentences for a class
of crime about which there is mounting public alarm. A decision
to add to the deterrent or incapacitating effect of the law for any
of the major crime categories can only serve to add to the popus
lation. For these reasons the legislature must adopt a self-
denying policy. Only for the most compelling reasons should the
arithmetic of penology be modified to increase the numbers of
those confined and then only when means are provided to add to
the available space.

&

GOOD TIME

Instead of the parole board’s power to adjust sentences to
meet the requirements of discipline the prison will now have to
rely on the device of good time. To those who can remember the
days when good time was in effect, the reinstatement of this de-
vice causes some uneasiness. In California good time accumu-

‘lated at different rates for different lengths of term. It was a
complex system requiring numerous inmate clerks in those days
before the advent of the computer. Few inmates really under-
stood its operation; its functions were redundant in a system in
which the parole board had the power to fix terms and grant
paroles as well as to rescind its actions. Quite properly the

. mechanism of good time was abolished as an unnecessary com-
plexity,

Its revival is an essential element of the new dispensation,
Various models have been proposed. The California legislation
recognizes the need for scrupulous fairness and simplicity. Mis-
trusting the ability of the system to achieve these goals without

°
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prescriptive guidance, it requires that every inmate must be
clearly informed as to how good time is administered and the
terms by which it can be lost. Once the period for which a rémis-
sion is accumulatel has been completed it is vested and cannot

be cancelled.? Buy when an inmate’s conduct calls for its 1oss, hlS

action must be taken as a result of a hearing in which pwwslons
for due process have been made. An appeal {4 a review proce-
dure is provided and if the outcome of that appeal is negative, a
further appeal may be addressed to. the Community Reélease
Board. These elabotate procedures will require the creation of a
new bureaucracy for their administration. They are so complex
that some may argue that they will fall of their own weight. The
volume of documentation, stenographic transcripts, and yfritten

decisiuns may be too expensive a commiitment to penolog*fcal due
process. Nevertheless, in a system in which caprice and prejudice.

may prevail so easily, these precautions are understandable and
pralseworthy evidence of the legislature’s intention to be fair,
A prisoner who serves eight months without misbehavior will
earn three months which are to be deducted from the sentence
of the court. Mindtul that incentives are required to spur the
best of us to voluntary effort, the authors of Senate Bill 42 have

- written into the legislation an allowance of an additional rnonth//

of good time for paruap"mon in “work, educational, vocational,
therapeutlc or other prison activities.” (Sec, 2981 (c)) The De-
partment is required to inform the prisoner in wmmg of the op-

ponumtms available at the prison at which he is confined, and a

prisoner so recalcitrant as to refuse to partlcxpate would forfeit
this good time, It is hard to see how he could lose it forany other
reason; fallure to succeed in the program “and isolation because
of choice or because of “behavior problems” specifically do not
constitute cause for denial of credit. ‘
Certainly provision should be made for incentives to partici-
pate in the programs the prison has to offer, but the language of

this subsection trarisforms the incentive which seems: to have |

been intended into insignificance. For some years the American
Correctional Association and various other leaders in this field
have experimented with Mutual Agreement Programming,

concept which introduces the idea of a contract in which spemﬁc
performarice by the pnsoner results in a reward by the system in
the form of early release or time off.? I see no reason why such a
plan could not be incorporated in this legislation and .many
reasons why it should.! The society to which prisoners must re-
turn is animated by incentives; indeed, most Americans can be
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seen as more or les§ successful participants in a vast behavior -
modification system which is at least supposed to reward us for
effort by money, promotion, and honors. Sometimes these re-
~ wards are fairly and purposefully administered for the benefit
- not, only of the recipient but also of the system in which his ef-
~ forts take place; sometimes corruption and inequity occur and
rewards, go to tke undeserving. Our system is designed to pro-
mote equity and to discourage its violation. It should be rep-
licated so far as possible‘in the prison. A prisoner § ko is going to
get a month off his sentence for participation shodld sweat for it,
at least metaphorically. On this issue, the legislature should have
. encouraged the Departient to experxment and T hope that the
law will be amended to provide for innovation.

Such an innovation might provide for the draftmg of a con-
tract in which satisfactory completion by the prisoner would re-
quire positive effort on his pdrt. That might be the completion of
course work in school with a passing grade, the qualification in
specific units of vocational training, or a minimum number of
hours worked at a regular work assignment. Fairly objective
measures can be developed for each of these kinds of part1c1pa-
tion, and provision should be made for ombudsman review of
denial of credits on account of unsatisfactory participation. I
would even go so far as to suggest a trial at the award of extra

- good time credits for those who exceed the minimum requlre-
‘ments for satisfactory completion of a contract.

Surely the principle on which a plan like this would be based
cannot be objectionablé except to those suffering from complete
paranoia about the inability of prison employees to be fair about
anythlng However, I concede that there are preblems in appli-
cation of the principle which may not be apparent to those who
have not been engaged in the administration of prison affairs.
First, there are seldom enough assignments to go around. Shall
we award a month of good time to a man whose effort has unav-
01dably been limited to assignment as a“cell-tender,” in which he
stietches one hour of light mopping and sweeping to cover eight
hours of nominal work?I think not. Such a man may not be to
blame for his idleness, but he should be aware that a falrly ad-
ministered waiting list will get him into a more profitable assign
ment in due course. Prison officials in turn will be motivated to
use a combination of initiative and ingenuity to\create genume
work assignments which can qualify for corcract programmmg

The second problem has to do with participation in thera-
peutic activities, Here ingenuity fajters. H\\vmg myself been re-
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sponsible in years past for the conduct of group therapy, I am
not willing to concede — as some of my contemporaries are only
too happy to do — that such activities are without value. I amt
- quite certain, that for some they are crucially beneficial. How-
ever, I have never thought that I could verify the benefits at the
time they were administered. I would not wish to be in the posi-
tion of reporting to anyone that such and such a prisoner had
derived some level of minimum benefits from treatment which I
had conducted, or, an even more unattractive option, from
treatment administered by some other theraplst Here is a case
where psychologlcal 1mprovement must be its own reward. We
cannot in good conscience, after all these years of derision of
parole board psychotherapy, settle on another system of reward-
ing prisoners for successful treatment. Ingenuity must address
itself to the real issue. Some prisoners can indeed benefit from
treatment, and it is the professional theraplsts task to demon-
strate the value of what he has to offer for its own sake, not for
the sake of a.month or two remitted from the original séntence.
In the outside socxety, people who decide they need treatment
have to pay for it; possibly some kind of voucher system can be
devised whereby this choice can be made by the prisoner as a
modest charge against his own resources. Under no -circum-
stances should he be rewarded for attendance or, even worse, for
having persuaded someone to report that he has become the bet—
ter for the therapy he has received. -
‘The third problem has to do with those whose pecuhar prob-
lems require them to be segregated from the rest of the prison
for their own safety or for the safety of others. The numbers of
prisoners requiring such separation from the general population
of the prison has risen sharply in recent years. The reasons are
too many and too diverse to be within the scope of this discus-
sion, but it is incorrect to assume that the segregation of violent
prisoners is to be attributed to the prejudice, incompetence, or
wrong-headedness of prison officials. It may not be the fault ofa
prisoner that he is sometimes a murderous thug when not under
constant supervision in segregated housing, but it certainly 15{,,pot
_ the fault of the prison officials, either. Such a ‘man will have little
~ or no opportunity to participate in programs, and he should not
be treated as though he were the helpless victim of some mys-
terious disease. Determinism cannot be carried so far in a society
which is to make any sense at all. The thug will never help him-
self unless he receives pqwerful incentives; one such incentive is
the opportunity to reduce his sentence if he complies with the



minimum requirements of life in the unrestricted general popu-
lation, I must argue for a rule that no good time can be allowed
to the prisoner who is segregated on account of his demon-
strated propensity for violence. Again, we should rely on an in-
dependent grievance system to assure that there is no abuse of
the power of the prison authorities to segregate prisoners on ac-
count of violence.

There is a somewhat dlffe1 ent problem to be faced with re-
. spect to the prisoner who asks for protective custody because of
real or fancied fears that persons known or unknown to him may
do him harm. Such fears have to be honored. I have no patience
with the prison official who grandly insists that it is up to the
prisoner to solve his own problerns and a disservice to him to re-
move him from the setting in which his problems become man-
ifest. Too often the solution turns out to be some horrifying act
of violence committed by stealth and cowardice, and with im-
punity because of the sanctions of the prisoners’ code. The spe-
cial difficulty with protective custody is that under the terms of
its administration the need for it does not have to be proved.
Sometimes, it becomes a haven for the indolent, and also for
those who SImply prefer not to mix with common criminals. The
number of prlsoners who for reasons valid or invalid ask for pro-
tective custody is now so great as to constitute a serious problem
in penal management. Last month in a visit to several Illinois
prisons I discovered that at Stateville; in a population of a little
over 2,700, over 400 were segregated, most of them at their own

* request. These large numbers of men in solitary confinement are

becoming common in, the large prisons in the industrial states.
The situation is without precedent in the history of our prisons,
but there is no indication that the trend will abate. Prisoners
come from a more violent society, and they bring with them the
habits and customs of the streets where they were reared. When
they are confined, their violence can only be controlled by isolat-
ing them. Their potential victims can only be protected in the
same way, by allowing them cells from which they ne&d not
emerge.

It defeats the purpose of good time to award itto anyone who
does not make the effort for which it is supposed to be an incen-
tive. Worse, it gives the prisoner with a choice no reason not to
rhoose protective custody. Prison officials must. be sufficiently
inventive to devise realistic programming for the segregated
prisoner. A correspondence course is a practical program for
most. Many can be induced to attend classes and they should
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have incentives for doing s0.® For those whose need for protec~

tive custody is the spurlous product of indolence there should be
no incentive at all to enjoy the total merua of round—the—clock cell
time.

I have dwelt on the problem of good time as a1 inducement
for program participation at such length for two reasons. First,
this is one provision of the otherwise admirable California legis-
lation which is seriously wrong and should be corrected. Second,

this increasingly difficult problem of segregation should be rec-
ognized for what it is, an immobilizing debasement of the pris--

oners caught in it. Their identities are reduced to aggressor and
victim; other attributes are stripped frem them. It is probably
not possible to avoid some segregation for these purposes, the
human material having been so grievously damaged before ar-
rival at the prison gate. We can and must liniit the damage.
When 15 or 20 per cent of the residents of the prison community
must be separated from the rest, the unnatural experience of in-
carceration becomes even more unnatural. Those who emerge
from it are peculiarly unfitted for survival in the free communi-
ty. At least the old indeterminate sentence provided some moti-
vation for avoiding segregation if it was possible to do so. The
new system should and can do the same, but not if good time is
awarded to those who choose to remain in their cells.

FLEXIBLE INCARCERATION

By this polnt it should be evident that I regard the compe-

tent admlnlstratlon ofa pnson as the consequence of foresighted

planning and the provision of realistic incentives to good

' citizenship, These are old-fashioned, perhaps platitudinous

foundations on which to organize and build, but we have been
led into trouble by the more sophisticated notions on which we
have attempted to reform the correctional apparatus I have in
mind some exceedingly simple precepts for managing the sys-

tem. If they are understood by those who must play a part in

their apphcatlon, we should be about to enter an era of relative
tranquility in penal administration. If theyare violated, the
difficulties in store for the unfortunate peopie on the firing line
will be dangerous and unmanageable.

Planning requires the administrator of a prlson system to

balance population and capacities both now and in the medium
range of the future. I contend that preoccupation with a master
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plan for the distant future of corrections is an invitation to irrel-

- evant conjecture, but it is essential that administrators accustom

themselves to the exercise of forecasting the immediate future
— the week ahead, the month ahead, the year ahead. At five

planner should be able to forecast the contingencies which will
produce the worst possible imbalance between population and
capacity.

Most speculatlon about the future of corrections inclines

toward an optimism nurtured by demography. An aging popu-

lation is likely to produce fewer criminals and therefore it is

reasonable to expect that pI‘lbOl’l populatlons will diminish. Itisa
pleasant prospect, and I hope it is confirmed by events. Never-
theless, I am haunted by a plausible but much less encouraging
forecast. As our population ages, structural poverty will become
more Tigid. The formidable sector of the population from which

our street criminals are recruited will be even more immobilized

in the cruellyalimited range of choices allowed to the American
underclass. Dope, booze, casual labor, the hopeless stringencies
of welfare, and the opportunities afforded by criminal activity
constitute an unattractive horizon, so unattractive that the choice
of a criminal career seems almost a healthy response to the sur-
rounding miseries. It is not fanciful to foresee that underclass
youth five years hence will be numerous enough to fill our exist-
ing prisons and more. If we allow the system to be constrained by
the flat sentence, we shall be in trouble from which we cannot
easily extricate ourselves.
‘ But the year 1982 may find the country rather comfortable
about its criminal justice system. There may be empty cells,
empty cellblocks, and perhaps the demolition of some of our
fatally obsolete facilities. The worst case, by contrast, will find the
system still struggling with overcrowded prisons and jails. If that
prospect becomes a reality, the situation may well be worsened
by demands for harsh treatment by a public which will be fed up
with the chronicity of the crime problem and the absence of any
solution. Whichever the case may be, the plan I have in mmd will
be approprlate and necessary.

What is needed is a re-definition of the prlson term. We think
of the prison term as a unit of time spent in a total institution at

‘the order of the court. A prisoner enters the prison, and his time

begins. It ends on the day when he trudges out to the streets.
Necessity has already mothered a number of improvements in
this pattern. Several states have fiddled with the rigidity of the
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idea of incarceration. For at least 60 years, California prisons
~ have mitigated their rigors by sending men to forest and road
- camps. The halfway house has been seized on by hopeful in-
* novators as an instrument of resocialization. Work-release pro-

grams have enjoyed a similar flush of enthusiasm. If experience
in corrections has taught me nothing else, it has at least com-

pelled me to assume a sceptical stance with respect to the re-

habilitative qualities of any kind of correctional program. How-
ever that may be, (and I do not deny that men sometimes leave
prison the better for the experience), the evidence we have
suggests that the new community-based programs are not less
successful than incarceration in the control of erime. Good man-

agement prlnClples call for much bolder use of this kind of pro-  ~

gramming. A prisoner entering San Quentin will know that with
good behavior and application to available self-improvement

programs his three-year term can be reduced to two. He might

also have in prospect a future transfer, maybe at the end of his
first year, to a community facility in which he would still suffer

the indignities of official control but from which he could

emerge at stated times to work in a factory, study at & college, or
attend a vocational training school. Such a facility mxght well

provide for furloughs to his home or visits by his wife in his quar-"

ters. Passage through it should be the normal order of €vents for

all but the most disturbed prisoners. Even these severely dam-

aged people can be successfully. housed in such conditions with
the direction of a well-trained and versatile staff,

The foundation was laid in California with the enactment of

the Probation Subsidy law in 1965. The state is now accustomed
to subventions to the counties for the support of special
caseloads for the supervision of felon probationers who would

otherwise be committed to prison. There are doubts in"many _
quarters about the consequences of this system, and I am well

aware of the argument that its benefits have been greatly exag-

gerated. I am also impressed with the formidable difficulties to -
be encountered in extending the idea of the halfway house. But -

the probation subsidy idea can be effectively administered to les-
sen the rigors of conventional incarceration. Imaginative admin-
istration can also facilitate community acceptance of these hostels
which must initially be received with foreboding and anxiety in
any conventional neighborhood.

It is unnecessary to prescrﬂék here the administrative model
for financing and managing facilities for reduced correctional
control. Although I lean to local management within a
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framework of state standards and inspection; it may well be that
the system will function more efficiently if kept under state op-
eration. But I am stubbornly in favor of extending the probation
subsidy model to provide that the state will remunerate the
counties for taking prisoners off its hands and into county-
operated facilities, just as the state pays the counties not to send
offenders to the state prisons in the first place. The correction of
offenders should be a municipal function. It should be managed
in the cities and counties where the police make arrests and the
judges pronounce sentences. In the rare cases where the offense
is such that the convict must be banished for most of the rest of
his life, it is proper to keep himn at a distance from the commu-
nity in which his crime was committed. But where the criminal
must be restored to citizenship, it is foolish to exile him and

‘necessary to keep him as close to the community as the require-

ments of custody will allow. In California and in most other

- states in which the 'mega-prison prevails, at least some of the

term of incarceration will'have to be spent in the obsolescent
cellblocks that are all that is now available. Eventually, I hope,
most states will gradually follow the plans which have been de-
veloped in Washmgton State for small community-based prlsons

~That will take time and a demonstration that this attractive con-

cept is as effective in practice as it looks on the drawing boards.
To sum up the idea of flexible incarceration, I argue that to
keep the correctional system from choking on its intake under
the provisions of flat-term legislation, allowance must be made
for radically increased use of commumty—based corrections as a
humane and hopeful phase of incarceration. The facilities in
which community programs are administered should be man-
aged by the cities or counties under provisions somewhat like the
present probation subsidy laws. Programs of this kind cannot be

relied on to rehabilitate anyone, but they can be powerful

incentives to compliance with the requirements of the prison re-
gime while the o6ffender is in close custody. During the phase of
his term when he is assigned to diminished control hé is more
likely to experience the events and relationships with others
whic¢h will make citizenship more likely. Finally, the probation
subsidy law should be seen as a further limit on the flow of hu-
manity into the prisons. To the extent that it makes possible a

more credible degree of social control of the offender it can ef- .

fectlvely reduce the numbers of men and women who must ex-
perience the ultimate indignity which American Society can
inflict on a citizen: his relegation to the routines of cellblocks,
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corridors, and prison yards.

TRANSITION
Flat-term legislation constitutes a fundamental upheaval in a
major sector of government. It is a different kind of upheaval
from those to which Americans are accustomed. We have a lot of
experience in the design and organization of new governmental

structures to cope with new problems. I do not know of a com-

parable case of-an agency of government which has been dis-
mantled and reconstructed to the extent that we are contemplat-
ing for the correctional "apparatus. The administrative and
human costs will be considerable, and it is remonable to suppose
that we cannot foresee all of them. In this phade of my discussion ”
I want to identify some of these losses and ways: in which they can_
be minimized. .

The new California law abolishes the Adult Authorn:y Surely
no one can regret the demise of the euphemism, if that is what it
was in the first place. The locution seemed to hint the authority
of adults over non-adults, which was not the function of the
parole board, and suggested that there was something discredit-
able about the parole process which could be rectified by a loftier
designation. In the place of the Adult Authority, California will
now have a Community Release Board which will have three
functions under the new law. It will fix terms and grant paroles
for all prisoners serving time under the old law, in this way carry-
ing out the functions of the Adult Authority. It will administer a
curtailed version of parole, limited to a year for most prisoners
except for lifers, which will include the possibility of revocation
of parole for violation of the conditions on which it was granted.
Finally, it will serve as'the last appellate review of admmxstratwe
decisions on the loss of good time.

- My first reaction on encountering this reiricarnation of the
Adult Authority was one of regretful ambivalence, Surely, I
thought, a clean break with an uninspiring past should have
been possible. Even though the severe limitations imposed on
the Board by the nature of the flat-term sentence will make im-

possible the pretensions of its predecessor, any Board with any

discretion over the lives of rien and women under its control will
find ways of inflating its 1mportanc:e to justify its existence and
increase its prestige. I still think this is the case, but I am willing
to concede the necessity of the Community Release Board as a
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" necessary “device for the period of transition. The unfinished
. business of the Adult Authority had to be settled in an orderly
fashion. Evidently the legislature was not ready to abolish the
supervision of released prisoners by parole agents, in spite of
fairly convincing arguments that this kind of control is not very
productive. And certainly some agency independent of the De-
partment is needed to assure that abuses of the good time system
do not creep inte acceptance.

My doubts about the value of parole supervision are central

to my view that the Commumty Release Board should be seen as -

an agency of transition from the old system which was so heavily
encrusted with useless, if not oppressive controls, to a new cor-
rections which is directed at the goal of 1educing incarceration to
a minimum while at the same time maintaining the confidence of
the commumty If the Board and its legislative patrons can keep
their vision fixed on this transition, the upheaval of the flat-term
may become much more exciting than painful. Let me sketch
here a strategy which will get corrections from a dreary here to a
much brighter there.

First, the finishing of the Adult Authority’s business should
be expedlted Once all the terms are set and the paroles granted

as required under the old system, a victory should be declared. I -

see no good reason why this occasion should not take place some
time in 1977. Everyone involved in the system and the general
public should be put on notice that the old system has been
finally hquldated and henceforth the Community Release;Board
is fixing its attention on the equities of parole under the new sys-
tem and on the assurance that good time provisions of the law
are fairly administered. '
That assurance should contain explicit plans to come "*

reasoned judgment on the value of the new parole system. L ’1e
Community Release Board should take the public position that
the parole system is now an experiment in which quantitative
evaluation of results will play an important part in dec1dmg its
eventual fatg. The California correctional services are in an ad-
mirable situation to conduct such an experiment. Data of great
variety and complexity have been collected and evaluated over
the last 30 years. A full-scale study of the new system can draw
not only on the experience and skill of statisticians and research-
ers who are intimately familiar with all phases of correctional op-
erations, but such a study can“also be related to the statistics of
the past. My opinion is that this study will reveal that the parole
system will have an exeeedmgly modest impact on its subjects by



any scale that we can devise, but that’s an opmlon which cannat
be confirmed until several years of evidence are in.

While this work is under way, the Community Release Board
will have respon51b111t1es for developing and making decisions
about the various extramural programs which are embraced in
the idea of flexible incarceration. Some agency has to make the
decisions about which prisoners are transferred to such facilities
under what policies and for how long These are decisions which
the Commumty Release Board is admirably fitted to make and
for which it should be held accountable. No one should need to
be reminded about the damage which a stupid decision can do to
a good program.-In Ohio we still suffer from the damage done
to the excellent program of “shock parole” by someone’s decision
to release under these lenient terms a large scale and wealthy
narcotics dealer who was technically eligible for the program but
whose unsuitability should have been evident to the rawest tyro

at correctional decxsmn—makmg Where a program must at the

same time be liberal in policy but conservative in management,
those who administer it must be people of i imagination but ca-
pable of mtelhgent attention to detail. The risks are great, but
the potential gains are greater. :

I have not concealed my predictlon that. it will probably be
found that the parole supervision concept will be finally proved
‘redundant. If I am correct, no one should be sorry to see the
present parole operations discontinued for good. It is appropri-
ate to be concerned about the future of men and women whose
careers have been predicated on the assumption that parole is a
lasting and necessary public service, Some will be transferrable to
probation, which may well be needed for a few decades more.
Others are natural police officers and should go into.a service to

P

whlch their talents are better adapted. But for most parole

agents a significant future lies in the administration of flexible
incarceration. The administration of any prlson, especially the -

large prisons in California, requlres the maintenance of rigid
routines of control and security by the prison guard, whose

difficult role should not be obscured by the standard euphemlgjn,z

of “correctional officer.” But any routine bears unevenly on its
subjects, especially the coercive routine of prison. For this
reason, the prison counselor is a necessity, partly to make the
judgments necessary for advance from one phase to the next,
partly to assure that unnecessary hardships are relieved by jus-
tified exceptions to the routine, and partly to interpret the re-
gime to the prisoner and the prisoner to the decision-makers.
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The California correctional system has always recognized the
necessity of this role, and generally it has been well-conceived
but carried out by a numerically madequate staff. The existing
structure of correctional counseling will be strained by the
necessities imposed by the management of community correc-
tional facilities. We can be confident that if the existing practice
of parole must be folded up, there will be more than enough
work for parole officers to do in managing these small but essen-
tial facilities.

Returmng to the Community Release Board, I will advocate
that its powers and scope should be extended once the transition
is complete. There are two important areas in which it could as-
sume additional responsibilities. First, the Departmeut of Cor-
rections should integrate a full-scale:inmate grievance procedure
with the administration of good time. The present hearing
officers of the Adult Authority enjoy the-prestige and experience
which would make it possible for them to become institutional
inspectors-general, or “ombudsmen,” to use a word I would
rather not naturalize. Their adjudications of inmate complaints
and grievances should be reviewable by the Community Release
Board, including the review of actions taken by disciplinary
committees relative to rule infractions.

The second new responsibility I would like to wish onto the
Community Release Board is the setting and maintenance of
standards for all incarcerative facilities in the state. The Board of
Corrections has had a nominal, “jaw-bone” responsibility for jail
inspection for many years. The time has surely arrived when this
kind of permissiveness should be replaced by authoritative stan-
dards maintained by rigorous inspection. Both state and county
facilities should be included under this rule, and the Board
should be explicitly empowered to close facilities which it finds to
be in violation of its standards.

When this transition is complete, the Community Release
Board should be entitled to a more dignified and comprehensive
designation, It will be a Commission of Corrections responsible
to the people for the firm and fair administration of sentences to
incarceration under conditions which do mz{izmean the indi-
vidual offender beyond nece551ty, nor degrade the state by main-
tammg public squalor in its prisons and jails.

KEEPiNG PROMISES
In a letter to Harold ng§ki, Justice Oliver Wendell Holmes
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came very close to defining the basic responsxblhty of the correc-
tlonal system:
. the law establishes certain minima of social con-
duct that a man must conform to at his peril. Of course
. . it bears most hardly on those least prepared forit, *
but that is what it is for. I am entirely impatient of any
but broad distinctions. Otherwise we are lost in a maze
of determinism. If I were ‘having a philosophical talk -
with a man I was going to have hanged ... I should
say, I don’t doubt that your act was inevitable for you
but to make it more avoidable by others we propose to
sacrifice you for the common good. You may consider
yourself a soldier dymg for your country if you like.
But the law must keep its promises.”

Holmes was a tough-minded Jjudge; and in these times we are
not sure that the law must promise a hanging to anyone. But
mutatis mutandis, the principle holds good. The law must keep its
promises. The promise that the state will punish wrong-doers is
an essential clause in the social contract. Over the centuries we

have modified the variables of punishment and wrong-doing. It -

is and should be the responsibility of the correctional apparatus

to make known'to the public the consequences of retributive jus-

tice and the conditions under which this awful responsibility can
be administered consistently with the standards of the prevailing
civilization. The convict in his cell is no longer a soldier dying for
his country, nor is he a civil cadaver who has suffered civil death,
He is a citizen to be restrained under the broad distinctions for
which the law provides and to be restored to full citizenship
when the punishment is complete. These are the terms of a
promise to the public complemented by a promise to the pris-
oner. The new California Jaw relieves the criminal justice system
of the burden of unrealistic promises and substitutes principles
of rationality and simplicity. The. test is experience which, as
Justice Holmes said elsewhere, is the life of the law.

vl

DISCUSSION

One member of the audience contested Professor Conrad’s
advocacy of contract agreements between prisoners and parole
authorities. Such contracts, he said, were between 1nherently un-
equal parties, and thus were not fair.:

A participant pointed out that conditions of confinement can
make a sentence more or less severe. Perhaps, another partici-
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pant said, sentences in overcrowded prisons should be shorter
than those in less unpleasant conditions. A judge in the audi-
ence, however, said this was not a just basis for sentencing.

In reference to prison overcrowding, University. of Chicago
Law School Dean Norval Morris warned: “Don’t underestimate
the capacxty of all of us to not be moved by the suffering of
others.” Parole boards, he went on to say, often do not respond
to overcrowded conditions by. increasing releases.

A participant from California said that that state was on the
brink of returning to work as the principal activity for prisoners.
This could be coupled with an increased emphasis on restitution,
he said. And if work could be placed on a sound economic foot-
ing, perhaps prisoners could be eligible for unemployment ben-
efits upon release, he added.

A corrections official from another state responded that it
was very difficult to find industries suitable for prisoners that
were economically viable.

A paradox was posed by one member of the group. Why is it,
he asked, that “coerced rehabilitation” is considered to be im- -

_ moral, while “recognizing individual effort” is generally viewed
* as a kind and humane thing to do? O ’
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INTRODUCTION" o

In the early part of this century the movement to abandon
the ancient practices of retributive justice in favor of scientific
penology based on the rehabilitative ideal was hailed as one of
the great humanitarian advances of modern civilization.? The
burgeoning social sciences, mimicking the methods and assump-
tions of the established dlsc1phnes (such. as biology and physics)
in which emp1r1c1sm and positivism were combining to unravel

ancient mysteries of the universe? advertised- that-human be- .-

hayior could also be scientifically examined — and controlled.*
Therapeutic justice was the darling of a sizable and influential
group of intellectual, humanitarian, philanthropic, social-
activist, utopian reformers® who crusaded against vengeance and
retribution. Between 1899 and 1925, courts and administrative
agencies in every state were Vested with broad: discretionary
powers so that sentences could be tailored to fit the needs of each
offender® As recently as 1962, the American Law Institute’s
prestigious Model Penal Code reflected an unambivalent commit-
ment to individualized sentences and the rehabilitative ideal.”
Now, rather suddenly, thergreat advances of modern crimi-
nology are being reconsidered. A newggeneration of reformers
has arrived on the scene and they are cy Hical about the possibility
that rehabilitation programs can ever succeed? and are angry
about the inequities which individualization has generated.®
Until mid-1976, the influence of these “justice-model” propo-
nents was limited.to advisory commissions,'® and to the realm of
professional and scholarly literature which has been all but in-
undated with studies concluding that treatment does not work,!
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and by treatises calling for more equitable forms of justice.

Against this backdrop of debate over issues that affect a sig-
nificant_portion of the criminal justice system, Maine and = ¥
California have forged new criminal codes that are of interest . :
both locally and natlonally The efforts in these two ploneer
states are comprehensxve in scope, but the sentencmg options‘of :

- each are attracting the lion’s share of attention nationally. Sev- ~ © ' 4
eral other states are presently considering legislatively changing ‘
their criminal codes and they will be able to benefit from the
evaluative efforts underway in"Maine and California. From a re-
search and planning perspective, it is partlcularly fortuitous that
Maine has chosen a definite sentencing scheme which is con-
trolled by the judiciary and California has chosen a presumptive
scheme structured by the leglslature -and implemented by
judges. Evaluation of sentencing in these two states provndes the

' unusual opportunity of seeing two quite different models in ac-
tion at the same time. :

Since the decade of the 1960s, we have w1tnessed an in-
creased emphasis on evaluating the impact of large scale social
programs as a way of determining effectiveness. Given a wide
variety of social problems to be ameliorated as well as a wide va-
riety of approaches to problem solution, evaluation was seen as a
rational approach to making informed choices among alterna-
tives which competed ‘for common resources.

At about the same time in our history, the institutions of the
law and the courts were increasingly relied upon as agents of so-
cial change. The law and the courts have played a 51gn1ﬁcant role
in- the civil rights arena involving the rights of minorities includ-
ing blacks, women, and the aged; right-to- -life questions involv-
ing abortion as well as questions about the right to die; and-in
advancinig the condition of the institutionalized, including the
mentally ill as well as juvenile and adult offenders '

Given the preeminence of the role of the law and courts as a »
solution to socmty s problems, and an interest in assessing and

evaluating the lmpact of all social policies, it is onIy natural that
we find an interest in the application of social science techniques
to studying the impact of new sentencing codes. It is also ex-
pected that an organization such as the Law Enforcement Assist- S
ance Administration (LEAA) with its broad, national focus . L
‘would be interested in assessing the impact of new criminal codes 1
so that others may benefit from the knowledge gained from
these endeavors. Howeyer, the application of social science
methodology to the study- of law, with its emphasis on theory,
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hypotheses, measurement, and the quantitative analysis of data,

) is something different from the traditional approach to the study
- ~ oflaw which stresses the researching of cases and the principle of

precedence.. The fact that social scientists adopt a particular ap-
proach to research, and that lawyers also adopt a particular, and
quite different approach to research, may lead to confusion

- when they undertake to work collaboratively to examine change
in the law.

both legal and behavioral science approaches and our intent in
the present paper is to share several concerns which will enhance
the efficacy of similar efforts. More specifically, the goals of the
paper are:

, - (1) To articulate some of the fundamental problems likely to

be encountered when approachlng the study of law

through the application of social science methods.

o ' (2) To summarize the- changes in the Maine criminal code =
t ' ‘ and spec1fy the ways in which we are examlnlng it from a

social science research perspective.

(8) To discuss the application of evaIuatlve research .
~ methodology to several components of the California ~

' v code.
" I

EVALUATIVE RESEARCH ISSUES

Vs

implementation of Cnmlnal codes is that it is likely to be difficuit
to pm down exactly what is I8 be mvestxgated Research in gen-

- derstanding of what is to be examined. As one thinks about as-
+ sessing criminal codes per se, it becomes clear that it is very

- difficult to specify exactly what is under investigation. The
difficulty arises because the law as specxﬁed in a body of code

in the criminal justice system. Discussions of the sociology of
jurisprudence have recognized that a body of statutes do not
_ adequately define law because as law is implemented, it becomes
! altered by practice. Therefore, when one assesses the implemen-
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Theanalysis of the cnmmal code revision in Maine involves )

One of the most important problems with research on the

eral is not conducted unless there is a clear and objectifiable un~

may be quite different than the law as it is implemented by those -

tation of criminal codes, it is not the code per se that will be eval-
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uated, but rather, the code plus whatever changes accrue to it as
it is put into practice.

In addition to the frustration caused by the interaction of the
criminal code as written and the criminal law as practlced the
philosophy that gulded the construction of the code is frequently
not spec1ﬁed Hence, it is possible that two codes which are simi- _

lar in structure could have been written from chfferent

philosophical perspectives. Perhaps one of the reasons that one
does not find a statement of philosophy is that the political legis-
lative, process which involves negotiation and compromise can-
not tolerate a high degree of specificity. At a recent session that
was devoted to discussing a sentencing bill in Pennsylvania, the
chief architect of the bill declined to put into the proposed legis-
lation a statement of purpose because domg so would render it
less politically acceptable. Unless there is.a statement of purpose
or the phllosophy/ ideology behind a bill, researchers are at a dis-
advantage in developmg benchmarks against which legislation
can be assessed. This is a serious problem because researchers
must be concerned about the utility of their results. It is quite
possible for research to be. methodologlcally elegant, valid, and
so forth and to still not be as useful as it could be if there were
indications of the purpose or intent of leglslatlon.

A second issue we want to mention is of partlcular relevance
to social scientists as they conduct funded research in the crimi-
nal justice system. With agency-sponsored research, it is impor-
tant to focus on the role of paradigms and the ways they can
influence the theory selection phase of a research project. Our
usage of paradigm is like that of H. W. Smith, who says that,
“Paradigms are the assumptions or’conceptualizations — either
explicit or implicit — underlying any data, theory, or method.”**
Paradlgm preferences influence most social science endeavors.
For instance, paradigm preferences,imay lead cnmmologlsts to
focus attention on rehabilitation rathé&y than incapacitation or
deterrence, economists to view problems with a Marxian rather
than a capitalist perspective, or psychologists to focus on be-
havior modification rather than clinical stratégies. The problem
.may be particularly acute with research funded by a federal or
state agency if one must accept the agencies’ interpretation of the
nature of a problem. Paradigms are also important in the theory
selection phase of research. Once a general area of study has
been identified, scientists usually search for theories which help

¢ to explain the phenomena, or which,lead them to ask certain

questions in the course o® their investigation. Theories essen-
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tially serve the social scientist as an organizing concept around
which the scientist can formulate his activities. For example,
Glaser, a luminary in criminal justice research, recently reiter-
ated that ... research that neglects theory has little long-run .
impact.”*® Paradigms are important because criminal codes are ©:
not inherently theoretical. One who attempts to interpret a code:
will do so from a particular paradigmatic stance, which in turn-
influences which theorles are selected to serve as organizing con-
cepts.

Since the beginning of this century, a general interpretation
of the criminal law hasbeen that the correctional response was to
focus on individualization of treatment and rehapbilitation, This
has in turn led to research focused on questions that were reflec-
tive of the rehabilitative ideal. The rehabilitative ideal has acted
as a paradigm, and perhaps has come close to operating as a

+ theory in determmmg the direction of criminal justice research.

There are several notions fiiidamental to the rehabilitative ideal
and perhaps the mostbasic is that behavior is the product of an-
tecedent causes. Furthermore, the role of the scientist is to dis-
cover these causes using the scientific methpd. Having assessed
the causes, the scientific control of human behavior was seen as
appropriate, particularly since the fheasures de51gned to treat:
the offender were to be therapeutic in nature. If in fact, we can |

percelve the system, and more particularly the sentencing funce-.« ~oow..

tion, as having adopted the rehabilitaiive ideal as its organizing
theory or paradigm, then like any other theory, the rehabilitative
ideal would guide and direct researchers to ask certain questions
and to ignore others, Fhe influence “Of the rehabilitative ideal
was highlighted by Francis Allen, who asserted that “. . . the rise
of the rehabilitative ideal has dictated what questlons are torbe -
investigated, with the result that many matters of equal impor-
tance have been ignored or cursorily examined.”*

Are we to conclude that the criminal justice system has oper-
ated under the rehabilitative idealP\Tt; would hold that prisons
are organized along the stream of action concept in which “. ..
the criminals, like raw material, pass through the organization
and have various rehabilitative operations performed on them,
each according to his neéds.”*® The ground swell of concern in
the criminal justice system generated by Martinson’s work which
concluded that “nothing works” clearly and unequivocally was
based on the assumption that rehabilitation was the business
(theory) of the criminal Justice systern. However, neither Martin-
son’s research nor the reactlons to it can be taken as clear and

o
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conclusive evidence that the criminal justice system has operated
under the theory of individualized justice or rehabilitation.
Wrestling with rehabilitation as an organizing paradigm or
theory has at least two implications for us as we contemplate the
assessment of new criminal codes. The first, and perhaps less

" important, concern, is that there seems to be a tendency to indi-

cate that the judicial model adopted in Maine and the legislative
(presumptive) model adopted in California represents a shift
from the rehabilitative ideal to a punitive approach to sentenc-
ing..We do not believe that such conclusions are warranted and
urge that this kind of judgment not be uncrltlcally accepted. Sec-
ondly, whatever paradigm one utilizes in understandmg codes, it
is going to guide the development of questions thought to be ap-
propriate to a research project. It is important that those who
conduct ‘the research recognize their own world view and the
implications it-has for defining the research question, developing
aresearch methodology, and analyzing empirical data. The need
to determine which paradigms and theories are operative is
heightened by the realization that the same research area, such
as the assessment of criminal code legislation, can be approached
in several ways which are not always consistent.

II
THE SUBSTANCE OF REFORM IN MAINE

p

The céntrality of the judiciary is perhaps the miost unique
characteristic of the sentencing scheme established by Maine’s
new code. In jurisdictions with traditional indeterminate sen-
tencing, judges have great discretion in imposing punishments.
In such jurisdictions, time served is controlled to a considerable
extent by administrative agencies such as a parole board, or an
adult authority, 18 In states where the abolition of indeterminate
sentencing has been seriously proposed, (such as Illinois, In-
diana, California, and Minnesota) attention has focused on a
legislative model in which the code prescribes specific sentences
for each offense.’” Maine is unique in that its judges are empow-
ered to impose fixed sentences limited only by statutory maxima
with no external review. The code establishes six categories of
crime and prescribes the upper limits of the criminal sanction for
each.®® Class A crimes for example, can result in a fixed period of
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imprisonment not to exceed 20 years; in a Class B crime, the
penalty is to be fixed at a period not to exceed 10 years; Class C
crimes can result in imprisonment for a fixed period not to ex-
ceed five years; Class D crimes call for a definite period of less
than one year; and Class E crimes call for a definite period not to
exceed six months. Prior to the rev1sxon there were more than
60 sentencing provisions representing’ad hoc judgments “, . , ex-
pressing the mood of the legislature at the time.”® Other salient.
changes brought about by the new code include:

(1

(2)

(3

(4)

@

(5)
(6),

Minimum, unsuspendable sentences are established. only

for Class A-D crimes against the person mvolvmg the use |

of a firearm?* Under any sentence in excess of six
months, good time can be earned at the rate of ten days
per month and gain time at two days per month.?!

Probation may be granted for any classified crime, unless
one or more of the conditions limiting granting of
probation obtains in the instant case? Ehglble offenders
shall be sentenced to probation if they are in need of

superv1s1on guldance, assxstance or direction that proba-

tion can prowde
Sentences in excess of one year are deemed to be tenta-
tive and the Bureau of Corrections can ask that an inmate
be resentenced as a result of the “department’s evalua-
tion of such person’s progress | toward a noncriminal wav
of life. In such cases the department must be “
satisfied that the sentenge of the court may have been
based upon a misappreaension as to the history, charac-
ter or physical or mentékconditions of the offender, or as
to the amount of time that would be necessary to provide
for protection of the public from such offenders,”?
Persons 1ece1v1ng probation may serve any portion of
their probation in a desighated institution, except if the
offender is sent to the Maine State Prison for an initial
period it can only be for 90 days. (Also referred to as a
“split sentence.”)* 5
The code ehmlnates the parole board as well as parole
supervision.?’

Persons sentenced to more than 20 years, or to life, may -

petmon to be released after serving four-fifths of the sen-
tence.®

The concepts of certainty of punishment and disparity in
sentencing are central to most discussions on new sentencing
schemes. In the context of the Maine system, certitude of

&
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punishment seems assured only in the sense that once sentence is
pronounced, an offender knows how lonig he or she will spend in
an institution and that the time spent will be lessened only by
good time considerations. Clearly, the Maine system increases
certitude when a sentence is rendered, but it does little to lessen
disparity insentencing. In fact, the nature of the sentencing sys-
tem invites disparity, which, of course, is counter to most current
proposals calling for flat-time or presumptive sertencing. Fur-
thermore, it is important to point out that there seems to be little
or no® discussion takmg place in Maine about “informal
presumptwe sentencing” or of the concomitant notions of ag—
gravating and mitigating factors in criminal cases. At this point,
there seems to be little concern around the issue of equity in sen-
tencing. The lack of attention to the issue of disparity, coupled
with the investment of all sentencing power to judges and the
abolition of the parole board which may have acted to somewhat
equalize disparate sentences, leads one to hypothesize that dis-
parity in sentences may be a considerable problem.

The Context for Evaluatzon

The Maine code is bold and innovative, and one cannot hope
to understand all its ramifications for the system without specify-

a

ing the context of, and the environment for, major legislative___

change. Foy exaniple, the teport of thie state’s Task Force on
/Zorrections submitted to Governor Curtis on August 16, 1974,
called for a flat-sentencing system with a maximum sentence of
five years, except in the case of murder, and in three other cases:
The revised code is congruent with the Task Force’s suggestion
to institute a flat-sentencing structure, but the penalties estab-
lished allow for more severe sanctions than those suggested in
" the Commission’s report. A focus of our evaluative effort will be
to détermine the conditions that fostered change; to delineate
goals, objectives and types of changes suggested; and to deter-
mine the congruence of the resultant code and earlier delibera-
_tions, The historical context of reform will be ascertained by ex-
amining documents, reviewing Revision Commission notes, and
interviewing those who have been instrumental in reshaping the
‘¢riminal code, and implementing it (judges).

The historical analysis is analogous to that of ‘Messinger and

~ Johnson's effort in California with the i important difference that
our analy51s is retrospective in nature and theirs is prospective ?

" That is, our analysis follows code implementation by 11 months,
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whereas Messinger and Johnson have been able to initiate their

analysis several months before the code goes into effect. Because
of the timing, our analysis is subject to the sharpenmg and level-
ling of recall that accompanies the passage of time.

Design Considerations

In assessing the impact of the new code, we must examine
data from several levels (i.e., state, region, and county) which cut

across various components of the system such as. plisons o

probation/parole, courts, and others. The data quality, quantity,
and utility vary from level to level and function to function. T hey
also vary over time. Several people who are directly involved in
data-gathering efforts have indicated that there is little or no

sense in attempting to go back more than five years because

record-keeping systems simply are inadequate beyond such time.
Whenever possible, we have adopted a quasi “time series de-
sign,” with no control group, to enable us to determine if there
are changes in sentencing or correctional practices. More-spe-
cifically, we are gathering data for the fifth year, (May 1970,
April 1971) and for the third year before code implementation
(May 1972, April 1973), and at least one year following code im-
plementation. The design is“portrayed schematically below.

3

L] L

| I i | |

| May |April | May [april] 7] | TR
1970 1971 1972 1973 1974 1975 1976 1977 1978 1979
Jan,  Jan. Jan. Jan. Jan. Jans Jan. May

Conceptually, what we are doing is to compare post-code data
with cther data gathered at two points prior to code implemen-

tation. The length of time for which we gather post-code data:_

will not always be the same due to the nature of the data. For*
instance, it is more difficult to gather, code, and mount data re-
lated to sentence length than it is to do the same with data repre-
senting executive commutations and pardons. Some data is
being collected for 18 months post-code, and other data will be
collected for shorter or longer periods. Ideally, we should collect
data over equal periods of time both pre-and post- the new code;
however, the exigencies of research in an ongoing setting as well
as the limited duration of the project niake this impossible.
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Although we will generally gather data according to the
above design, we are limiting some data collection to four repre-
sentative counties. Data which must be manually and laboriously
collected (such as the data on split sentences), will be gathered

- for four counties while other data (such as that on sentence
lgngth) will be collected for all prison inmates covering the years
specified. ‘Since jails, the court structure (both Superior and Dis-
trict Gourts), and probation offices are orgamzed along county
lines; itis logical that we select representative counties for the
study of court and probatlon records. We have selected two - ‘

counties that are urban in character (relative to Maine) and two i
that represent rural Maine. In selecting the counties, we consid-
ered the number of court cases at both District Court and
Superior Court, as well as their political and rural-urban repre- .1
sentativeness. We have also limited the range of offenses for *
which we are collecting data.

Since we are primarily concerned with judicial use of sentenc- |
ing alternatives, and length of incarceration sentences given and {

“time served for these sentences, we have limited our collection
efforts to Class A, B, and C offenses (felony offenses in the tra-
ditional conceptualization). In order to assess sentencing prac-  ~
tices for these offenses, data are being collected from Superior
Court, probation, and institutional files. Superior Court records
are being searched in the sample counties for all cases tried in
‘the two pre-code time frames and the post-code time period.
From these files we are able to obtain data on the verdict of the
court, and if guilt is affirmed we record the disposition of the
case.

In addition to trad1t1onal sentencing alternatives, the court
files include the information on sentences involving restitution
and split sentences. However, this record does not indicate
socio-economic variables which are of some interest to this re-
search project. Therefore, the second phase of the data search
involves searching probation files for socio-economic charac-
teristics such as age, race, sex, and occupation for cases which
have been placed on probatlon or for whom a presentence in-
vestigation has been conducted.

The third phase of data collection for sentencing involves col-
lecting an array of information from individual files at each of
the two adult correctional institutions (there are only approxi-
mately 10 women housed in adult institutions and they are at the
Maine Correctional Center which is one of the two institutions
noted above). Through the court, probation, and correctional
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institution data we will be in a position to assess how Maine’s sen-
tencing provisions will affect the use of 5plit. sentences and res-
titution,-and the disparity of sentences glven, and time served

within offense categories.

However, because of the far reaching impact of sentencmg‘,
our data collection efforts cover numerous other areas of possi-
ble significance. For example, it is possible that the sentences

- under the new code may be ameliorated by the governor’ sLt‘Jse of
g ex- -

commutations and pardons. Therefore, we are developi

tensive data on all applications for commutation or pardon, the
response to the application, and other relevant pieces of infor-

mation for each year beginning in 1965.

Other areas of concern relate directly to the institutions. It
has been hypothesized that determmate and flat-sentencing sys-
tems such as that 1mplemented in Maine will reduce the mativa-
tion (pressure) for inmates to participate in prison programs,

Furthermore, increased use of restitution may pressure institu--

tions to provide broader access to work release where the of-
fender can more readily pay off his restitution order. In other
words, both prison programming and program participation

may play a key role to adjustments within the justice system to'a.

new sentencing system. In order to examine this possibility, we
are observing the proceedings of the work release board, and we

are collecting information on participation in work and edu-

"cational Telease, both pre- and post-code. :

Other issues that may be of concern to those in other states

considering similar sentencing legislation are potential impacts
on personnel, including hiring, firing, or change in occupational
classification, We are watching this area in Maine, however; it
must be noted that Maine only had six fulltime parole officers

who now apparently are going to be absorbed into the probation -

system. It is also of some concern to our project that we
scrutinize closely attitudes toward, and problems with, the new
code. Consequently, we have administered a questionnaire to a
large sample of Supreme, Superior and District Court judges,
prosecutors, and others, including a few police officers, correc-

tional officials and defense attorneys. In addition, we have ad-

ministered a sentencing decision simulation to prosecutors to test
for their understandmg of the new code and the factors that they
use in arriving at a particular sentencing recommendation. Fur-
thermore, we are conducting ongoing interviews with judges,

prosecutors, and correctional officials to keep up on policy for-
mulation as it emerges under the new code and to keep abreast

?
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of difficulties with the code. Finally, we keep in touch with new
and proposed developments in the code by maintaining contact
with the legislature and in particular the Judiciary Committee, a
joint committee of the House and Senate that considers pro-
posed legislation pertaining to the criminal code.

III

#

- EVALUATING THE CALIFORNIA EXPERIENCE

Examination of the provisions of the Mame code and those of |
California leads one to the conclusion that the two codes are very
different in the role they prescribe for the judiciary and in the
ways they delimit the discretion of the judiciary. In Maine, the
Jjudge, at the time of sentencing, has complete discretion to sen-
tence an offender to anything up to the maximum specified for
the particular class of crime within which the criminal act is
found. Therefore, in the case of a Class B crime, sich as
burglary of a dwelling place, the judge may choose any criminal
penalty up to setitencing the offender to an institution for a
maximum of ten years. In essence, the judge has a band of tlexi-
blhty which is ten _years wide. ‘In California, on the contrary,
judges are limited in the discretion they may exercise, and their
band of flexibility is generally only three years wide, and the
usage of the upper and lower limits of sentencing for a crime
must be justified by a judge in writing. The most obvious differ-
ence, then, is that Judges in Maine seem to have lost little if any
‘discretion while Judges in California have well-defined discre-
tion,

Promszom of the Cali fomm Code s

In preparatxon for specifying what we feel to be issues that can
and should be evaluated, we will offer a list of themes that we see
within the new California code.

(1) The aim of imprisonment is not ambiguous, even

" though it may be a little difficult to define. Essentially,

the purpose of imprisonment is punishment or,

perhaps more specifically, the purpose of imprisonment

is the denial of freedom and the reduction of choices
that individuals can make.

22
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(2)

(3)

Prison sentences are to be dedlt out equitably, with in-

dividuals who are charged with similar offenses and
who have similar offense histories.receiving essenually
similar sentences.

Prison sentences will be determinate in nature and dealt
out on the basis of seriousness of the offense. A
presumed sentence is to be given in each case unless the
judge decides to lower or raise the presumed sentence
and he must justify a sentence deviating from the

_ presumptive sentence in writing.

(4)

()

©

~~
~I
A~

(8)

€

(10)

Disparity in sentencing is to be eliminated and a resen-

tencing option is supplied which is to:;function to reduce
disparity and induce sentence equity.

Aggravating and mitigating circumstances may be ex-
amined by a judge at the time of sentencing. A deviation
from the presumed sentence may be made on the basis
of these. Aggravatmg and mmgatmg circumstances are
not defined in the code and await deﬁmtion by the Jud-
icial Council. ‘

Parole supervision is retained-although the case review
function, but not the decision function, of a parole
board has been turned over to the Community Release

Board, Offenders will be “on parole” for one year after -

their sentences have expired. i

Provisions for enhancmg sentences are made in cases in

which there is a prior felony history for which prlson
time has been served within the recent past as defined in
the code. Sentences can also be enhanced for being
armed with a deadly weapon, using a firearm, or steal-
ing large amounts of money, - P

The law views harshly certain violsnt crimes committed
agamst the person. For instance, Section 1170.16 states
in fixing terms for those sentenced before the new code
that the Community Release Board shall be guided by
the “. . . necessity to protect the ‘public from repentlon
of such extraordmary crimes of violence against the
person ...” as a paramount consideration.

One of every four months of good time will be granted
on the basis of work, educational, vocational, therapeu-
tic, or other prison activities.

The degree to which the law addresses violent crimes
against the person is emphasized in the provision that
allows a three year add-on in cases where committing a
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crime resulted in great bodily injury.

(11) The new code attests to a belief in due process rights in
the manner in which it specifies procedures to be used
in settling disputes. o

dssessment Possibilities in the California Legislation
A .

<

{

The California code includes several provisions that can ber‘%__/

assessed, and creates certain areas of research-that will be most

fascinating to investigate- In the first category, the degree to
which sentencing disparity is reduced by the new code is quite °

readily measurable. Although the statistical analysis of disparity
is relatively easily completed, the whole disparity issue is on-
founded by the legislative attempt to define judicial discretion in
California. The California code has consciously attempted to
circumscribe discretion as exercised by judges, but has perhaps
unconsmously failed to attend to the discretion that can be exer-
cised by others even before the judge becomes involved with an
offender. For instance, even though the code may limit judicial
discretion, it has not attempted to limit police or prosecutomal
discretion, The determination of whether or not to look into
prosecutorial behavior as Ppart of an analysis of crintinal codes is
one that must be made on the basis of cost, ease of conducting
the research, and perhaps most importantly on the value-laden

»_questnon of whether or not it is of sufficient concern to warrant

attentién, Exammmg the behavior of prosecutors before and
after a code change is one of the fascinating areas of research
that should be part of the entire process.

A second area that is ripe for research in light of S.B. 42 is the
1mplementatlon of the good time provisions. The good time
prov1smns in both Maine and California have spec1a1 conditions
or provisions attached which may have an mterestmg impact on

their implementation. The unique provision attached to the -

California code is that one of each four months’ good time isto
be awarded for participation in what are deemed to be re-
habilitative programs, Undoubtedly, the legislature intended to
provide an inceritive to those who were predisposed to want to

improve themselves,® but it may have unintended and undesir-'

able effects on prison ‘management. The problem may entail de-
termining who is participating in work, educational or vocational
programs and deterrmmng over what period of time one would
be considered in assessing participation. Because 25 per cent of
the good time is to be allocated on this basis, one may expect a

g
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certain segment of the prison population to engage marginally in

* programs in order to acquire extra good time.

A third area that will be interesting to observe is the spec-
ification of aggravating and mitigating circumstances, In addi-
tion to assessing their development, their use by the Judxcmry(;s a
central, researchable question. Although sets of aggravating and
mitigating circumstapces already have been developed by
Dershowitz,® how theray be operationalized has been less well
developed. Dlscussmn{ thus far have not indicated who will as-
sess the case at hand (o determine what factors will be used to
aggravate or mitigate erjffentence 1t would seem reasonable to
assume that the prose¢cuiing attorney will want to set forth ag-
gravating circumstances while the defense attorney may want to
establish mitigating factors. If such an arrangement were
adopted, however, one could predlct court challenges to the evi-
dence presented for aggravation or mltlgatlon. An al Q{natlve
solution, and one on which there is already; Jddmsix :r.ao%‘l"s‘cnsus
will be that of having probauon officers develop aggrz@}‘atmg and
mitigating circumstances in @ presentence investigaidon report,
along with a recommendation. for dimunition or enhancement of
the presumptive sentence. Since California is the first state to
pass a presumptive sentencing law, others will be-interested in
knowing how this provision is 1mplemented and with what suc--
cess.

Another researchable guestion in regard to the aggrava-
tion/mitigation issue is the degree to which judges are willing to
impose a sentence which differs from the presumptive sentence.

- The code generally requires a judge to record reasons-for giving
-a lesser or more severe penalty than called for, and to do so

whenever he or she chooses not to enhance a sentence for such
things as possession or use of weapons, = *

Given that we have no experience with the need for judges to
state their reasons for “deviant” actions, we have no basis for de-

 veloping expected judicial behavior. It will be interesting to note

the percentage of cases in which sentence aggravation is re-

. quested and granted, compared to the percentage of times miti-

gatlon is requested and granted. If the California code were writ-
ten in response to public pressure to become harsher, then one
mxght expect a greater percentage of the requests for aggrava-
tion to be granted, and over time for an informal norm to de-
velop acting to reduce the number of requests for mitigation. In
relation to the discussion above on the role of the prosecutor and *
the charging function, if district attorneys perceive judges as
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granting mitigation requests too frequently, one might find dis-
trict-attorneys far less inclined to charge less severely or to accept
guiity pleas in exchange for a lesser charge.

IV o

PARADIGMS/THEORIES AND S.B. 42

.As we stated in the beginning of this paper, the institution of
individualized justice and the theory of rehabilitation are cur-
rently under serious scrutiny. The hopeful fervor of past
reformers with their faith that science can help to understand
and control human behavior seems to have been replaced by
doubts about the validity of these concepts, and in some quarters

~ one senses an outright mockery of them. It is our judgment that

_the reforms in Maine, and more recently in California, have

~ been seen by some as evidence that a new day is dawning in not
only bentencmg but also in the orientation and purpose of the
criminal justice system.

As early as 1975, Corrections Magazine indicated that Maine
had “. .. discarded two concepts that once had been considered.
great reforms of the penal system. A new criminal code ...
abolished the indeterminate sentence and parole. . . judges must
sentence offenders to flat sentences.”* The great penal reforms
(parole and the indeterminate sentence) that Maine ostensibly
rejected were supporting bedrock for individualized justice,
which, of course, was operationalized through indeterminate
sentences and the rehabilitative ideal. Achievement of rehabili-
tation was judged through parole board review.

In essence, prior to code revision in Maine, individualized
justice and the rehabilitative ideal provided the paradigm with
which social scientists and others could analyze the past and
predict the future. If social scientists or legal scholars are con-
viticed that Maine has abandoned the rehabilitative ideal and
individualized justice, (and we have offered no evidence that jet-
tisoning the parole board and abandoning indeterminate sen-
tences are sufficient cause to” believe that a fundamental
paxadigm shift has occurred), it is incumbent on them not to as-
sume that a new paradigm has been enthroned.

If we cannot conclude that a new paradigm or theory is jus-
tified in undexstandmg what has happened in Mame, is there
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reason to be more optimistic in looking to California? Because
we are so geographically and psychologically distant from the

- changes in California, we cannot, of course, respond with: au-

thority to this question. However, while the evidence is some-
what less amblguous in California, it too is not conclusive. The
emphams in California seems to be on limiting sentencing dis-
parity, assuring sentencing equity, and defining judicial discre-

- tion. Furthermore, absent undefined aggravating and mitigating

circumstances, the instant offense plus a variety of enhancing
factors (past offense/incarceration history, the use of a firearm,
possession of a dangerous weapon, theft of large amounts of
money, and infliction of great bodily hiarm) are to determine the
sentence length,

One could argue, perhaps very effectively, that the emphasis
on sentence equity based on offense and incarceration history,
and absent offender related characteristics, is clear evidence of
the reJectlon of the rehabilitative ideal, And so it may be! But, if
the old paradigm is an anachromsm, what new paradigm or
theory can we look to? For instance, is rehabilitation out, and de-

terrence and incapacitation in? Again, while the evidence in

California seems more clear, the concliisions that can be drawn

by analyzing the evidence are not so clear, For those who would

argue that retributive pumshment provides the new paradigm,
we ‘must, however, tenuously pomt out that one of every four
months (25 per cent) good time is allocated on the basis of re-
habilitative efforts. As we grapple with predicting the future,it is
vestiges such as these that cause concern. Again, the mere fact of
orgammuonal inertia argues against the idea that the re-
habilitators have packed their bags and gone in search of new
challenges.

SUMMARY

This paper has offered the major changes that have taken
place in Maine, and an attempt has been made to indicate re-
search strategies that can be useful in assessing the impact of
change. Our goal was to impart a sense of evaluation strategy
and therefore, we have not attempted to share the findings as
they are evolving in the research project. Such resuits will be set
forth in other appropriate forums, but it is important to indicate
that at this point the preliminary findings support our assertion
that one must be cautious in characterizing actual change with-

v
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out a data base to support such claims.
" Another issue that has been raised in the present paper is the
role of theory angd paradigms as they operate to influence the re-
search process. The level of analysis at which a theory is most
applicable gives us special problems. The problem of deciding

what level is appropriate for theory testing and development has

led sociologists from thinking in terms of “grand theories” to

explam phenomena, to talking in terms of grounded theory or -
theories of the middle range which are designed to be relevant at -

a lower level and- «explain perhaps modest portions or segments
of a phenomena. At issue is the contribution of paradigms and
theories — grand theories in reality — to the conduct of criminal
+ ¢ode research. The difficulty in defining a criminal code and the
interaction of code definition and paradigms have been iden-
tified as particularly problematical to code research, )
The last area we have tried to develop was establishing
reasonable and appropriate research goals for those interested

in the California code. Our approach to this task has been to dis--

cover what is of particular sxgmﬁcance in the code and to indicate
some strategies that can be used in evaluating the significant is-
sues, The items we have identified may, or may not be particu-
larly useful, but we believe they are representative of what an
outsider mlght deem appropriate for research. In addition to
those discussed, we thought of other areas, but concluded we
had teo little information to develop them as thoroughly as they
must be if they are to be assessed. Without doubt, people within
the system who have a variety of agency perspectives and con-
ocerns will identify other areas that deserve research attention.
We look forward to seeing how those who will examine the code
define the research situation. We also hope they can benefit from
our observations,

DISCUSSION

- In response to a comment from the audience, Professor Hus-
sey said that in most cases he disagreed with the proposition that
probation can be considered a true “punishment.”

A participant observed that perhaps discretion was being
shifted to the prosecutor because that agency often had the best
information — much of which was not admissible in court. This
drew = rebuttal from another participant, who called that prop-
osition “blzarre. Whatever information the prosecution had
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- should be available to the judge and the parole board along with
reports from other sources, he said. “At least the parole board °

has the advantage of knowing whether he did it or not,” he con-
cluded. [j T e
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DECEPTIVE DETERMINATE SENTENCING
by Caleb Foote

Foote is Professor of Law,“ Universily of California, Berkeley.

If there is one implication which runs through the discus-
sions of this conference, it is that sentencing is not amenable to
piecemeal reform, that we are dealing with a problem, or rather
a series of tightly interrelated problems, in which tinkering,},e{
half-baked reform is the enemy of comprehensive reform. !

I have found myself here thinking of the fable of Medusa,
when, according to Greek mythology, Perseus sought to destroy
her evil force by beheading her, only to find that the decapitated
head retained its petrifying power and that Pegasus and
Chryasor sprang full grown from her blood.

That is likely to be the fate of reform movements under even
the best of circumstances, and there is nothing favorable about
the circumstances under which the current rash of mislabeled
determinate sentencing bills are being enacted. I happen to be in
favor of determinate sentencing by rule; I was the principal au-
thor of the American Friends Service Committee’s report,
Struggle for Justice, which was one of the first statements advocat-

ing this policy. But present legislation, propos%l or recently
enacted, bears almost no resemblance to the position we ad- -

vanced. Some of the legislation, like that of Maine, ynder no
stretch of the imagination can be called determinate sentencing;

all of it ignores or glosses over critical problems which must be.
i . e ] . .
faced before determinate sentencing can be fair or even feasible. -

The one hint of significant change which runs through the
current proposals is the elimination or downgrading of parole.
But much of our discussion has confused the two quite separate
functions allegedly served by parole: discretionary release and
supervision of paroled inmates.-I agree with Norval Morris and
many others who regard the parole system’s supervision of con-
ditionally released inmates as ineffective and a waste of money.
This aspect of parole, however, isiot relevant to the subject mat-
ter of this conference. It is parole as a discretionary release
mechanism which is being eliminated or severely restricted by
the so-called determinate sentencing legislation.

oy
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To eliminate discretionary release without doing anything
significant about discretionary intake is likely to produce more in-
Justice, not less, I am no friend of parole, with its arbitrary and
capricious dccnsxon-makmg masked by the myth of parole readi-
ness, and the slow Chinese torture of indeterminacy which is its
concomitant. In 197172 I observed hundreds of hearings of the
Californta Adult Authority.and for weeks at a time virtually lived
with its decision-makers. It was an appalling experience in many

ways, but the Authorxty had at least some redeeming virtues.

The Authority’s more obvious abuses, moreover, and the
only onestthat California’s S.B, 42 may partially correct, could
have been easily corrected by simple legislation. The Authority
had the power, which it exercised in a small percentage of the

ks . . Ak .

cases coming before it, to hold prisoners atmost indefinitely; this® .

could have been cured by the simple expedient of establishing
reasonable maximum-terms, Another source of much discontent
with the Authority was its habit of indefinite postponement in
making the decision of when to release; this could have been
eliminated by a one paragraph directive requiring prompt hear-
ing and determination of the inmate’s release date.

Itsbecame obvious during my study that if disparity, capri-
ciousness and arbitrariness were the enemies, the paroling func-
tion was only one cog in the machinery that produced them.
Moteqver, what has been overlooked in the decisions to elimi-

nate discretionary release is that parole boards, for all their
shortcomings, are able to mitigate some of the abuses of dis-
cretionary semencmg The Authority was at least dimly aware of
the gross disparities whlc.h characterized the initial sentencing
decisions made by Judges and prosecutors. They knew, for
example, that in some counnes less than five percent of convicted
felons were sent to state prison, while in others that figure was six
times larger, These figures understate the disparity, for they are
simply county s averages and the range of disparity between indi-
vidual judges is probablyu greater. When, for example, an Au-
thority member noticed that a particular case came from Stanis-
laus or some other county known for its high rate of commit-
ment, or from a judge whose disproportionate severity was
knéwn to him, he would tend to cushion the disparity, recogniz-
ing that it was highly probable that the inmate would not have
been s¢nt to state prison at all had his case been processed in Los
Angeles or Alameda counties, Not infrequently one would hear
a member of a decisign-making panel say things like, “This case
doesn’t belong in state prison,” or, “What could have possessed
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Judge X to send this guy to San Quentin?” The members also
probed behind the curtain of plea bargaining, where there is
likewise great disparity between counties, and made some at-
tempt to equalize treatment on the basis of actual facts of each
case rather than the fiction of the offense category to which a
plea had been entered. :

I don’t want to exaggerate. This process of rectification of
abuse was itself capricious and uncertain, Whether a particular
inmate who was a victim of a grossly disparate: commitment

would obtain any relief depended on a host of other variables:

e.g., the identity of the particular decision-maker drawn by lot to
hear his case; the factors that a particular panel happened to be
emphasizing at the moment it heard his case; the state of the
political climate at the time; or whether the panel members had
recently been burned by a releas¢ decision that backfired. But
many corrections to reduce disparity were made;'moreover, an
inmate passed over one year could hope for better luck in next’
year's lottery when his case would almost certainly be heard
under different circumstances by a different panel.

The problem of initial disparity is not only of importance to
academic purists who are old fshioned enough to believyat
equal treatment of similar offenders is an important valpe’in a
system allegedly concerned about equal justice underdaw. It has
more immediate practical impact: for penal administrators, who
find their inmates sometimes strangely restive when a man serv-
ing ten years finds that his cellmate with a similar record but
from a different judge or jurisdiction is carrying only two years,
The autobiographical reminiscences of ex-wardens are full of
discussions of this problem, and it was a persistent theme in the
speeches of James V. Bennett and in the reports of the Bureau
of Prisons under his direction. It is said that Bennett had two col-

[y

lections of judicial sentencing horror stories, tlose perpetrated”

by Eastern judges, which he used to illustrate his speeches on the
West Coast, and vice versa, It is clear that he viewed parole as at
least one means of dealing with the problem. -

Restriction or abolition of parole discretio’ﬁary release, there-
fore, removes this avenue for redress from initfil sentencing
disparity, and the new [California] legislation does not provide
any viable substitute remedy. The methods which the new legis-

lation utilizes to control this initial disparily are certain to be in- -

effective, As we have already seen earlier in the tonference, the
disparity abuses assodlated with plea bargaining are going to be
aggravatéd. The new legislation would channel’and equalize ju-
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dicial discretion by the promulgation of administrative standards
which the judge is supposed to apply. But the standards are
vague and unworkable; in both the California and proposed
federal legislation J he underlying theory behind many of the
standards is the\satne rehabilitative and incapacitative rationale
which a hundred years of parole board experience has proved to
be unworkable, Parole release has been discredited because the
standards of rehabilitation and prediction of future dangerous-
ness required determinations which are impossible to make with
present or forseeable knowledge. The new leglslatlon does not
abolish reliance upon these treacherous uncertainties; it merely
transfers their administration from parole boards to prosecutors
and judges, There is every reason to believe that disparity abuse
will be still greater with decentralized discretionary sentencmg
than it was under parole administration, and by the restriction or
elimination of parole the possibility of post-sentence correction
has been virtually eliminated.
Given the state of current sentencing law, with its grossly
inflated penalty schedule, population control is another essential
_function performed by a releasing agency with broad discretion-
ary power. I was amazed to hear Norval Morris downgrade this
function as not a significant factor in deciding whether or not to
retain parole, All the historical evidence is to the contrary. Con-
cern over prison overcrowding dominates Nineteenth Century
" American penal literature and provided major impetus for the
development and rapid expansion of parole. As for current
practice, the only firsthand data I have is for California, which I
cannot believe is wholly atypical. The Adult Authority seldorn
talked directly about prison population but the question domi-
nated much of their thinking. They were cajoled, manipulated,
begged by the Department of Corrections, one of whose central
concerns, of course, is to have enough prisoners but not too
“many. Told to cut prison population by the governor’s office, the
Authority complied. Told to reverse the process, they complied
ﬂgain. The members eagerly perused the monthly statistical
projections with which they were provided, which extrapolated
from their current practice what the prison population was pre-
dicted to be one, three, or five years hence. They spent most of
their working hours in penal institutions, absorbing the values of
the correctional world — and those values center on population
control, Indeed, it could be argued that they had been effectively
captured by Corrections, for 13 of the 18 decision-makers whom
I observed when I was doing my research were former correc-
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tional officials.

As a release mechanism parole is absolutely critical if one de-
spairs of reforming and regularizing the work of prosecutors
and judges. It is parole release discretion that makes tolerable
from a management standpoint, if not from a moral or princi-
pled perspective, the uncontrolled discretion of prosecutors and
judges. If this safety-valve is abolished or severely restricted, I
would predict rocky times ahead until the system develops new
devices which can regulate supply to demand or, much moré
likely, until discretionary release is reestablished in another
swing of the policy pendulum,

The concern over prison populatlon is one facet of underly-
ing economic realities affecting sentencing policy which is almost
entirely masked in current discussions of sentencing. These' eco-

nomic constraints are products of an imbalance between supply
~and demand. Institutional capacity to 1mpose punishment is se-

verely limited, but legislative proscription of conduct that is
punishable is prodigal. Legislatures constantly tend to meet
public crisis or private complaint by enacting new criminal laws
or by increasing the severity of punishment for existing ones.
This typical legislative response to any social malaise has built-in
attractions for politicians. The enactment of criminal legislation
creates the illusion of decisive political action at minimal risk of
provokmg organized oy effectivs opposition and, as implemen-
tation by budget appropriation ),mnot required, with no political
cost in hlgher taxes.

Contrasting sharply with thxs Hexlble expansionism are pohce
and court structures which can only process so many cases and
penal establishments whose inelasticity is literally defined by con-
crete and steel. While there is some flexibility in pnson capacxty,
it is strictly limited. Of course the number of prisoners in cells
can be doubled up, or corridors, workshops or day rooms can be
converted into dormitories — until at some pom a series of
Attica-like riots remind us that even human degrada \u)n has its
limits. In many states, although not yet in California, these limits
are being approached. Typically all sectors of the enforcement
and correctional machinery operate at full capacity, with

crowded jails, courts that are perpetually understaffed and be-
hind in their dockets, and professional workers crushed under

heavy case loads,’ 0

Any sxgmﬁcant increase in the number of available punish-
ment slots in a correctivnal system is likely to take a minimum of

ten years m pohtlckmg, planning and construction and, for each -
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new inmate bed, to cost at least $30,000 in capital outlay and
thereafter $2,000 or up in annual upkeep. To talk, therefore,
about substantial increases in both the proportion of criminals
sent to Prison and in the severity of terms is to engage in fantasy.
One could do one or the other; one could send more felons to
prison for shorter terms, or fewer felons for longer terms, but

_~ahe cannot do both, ‘
In California, only ten to 15 percent, varying somewhat from

year to year, of felons convicted in Superior Courts are sen-
tenced to state prison. Only about 20 percent of robbery convic-
tions end up with a prison sentence. Both figures understate the
actual disparity, for many felons, including many robbers, are
plea-bargained to lesser offenses, If these proportions were in-
creased by more than a few percentage points, and there was no
discretionary release mechanism, over-a period of a few years
something approaching chaos would be occurring in the correc-
tional world, Unless accompanied by massive increases in the
correctional budget, political measures which-would have the ef-
fect of sharply increasing prison populations are divorced from
reality,

If the masks of individualization and rehabilitation are

stripped away, the basic function of discretion in paroling and
sefitencing practice is revealed: to adjust an impossible penal
code to the reality of severe limitations in punishment resources.
By an impossible penal code I refer to the fact that, given eco-
nomic constraints, full or equal enforcement is totally out of the
question. By necessity, from the masses of convicted personis

legislatively declared to be eligible for imprisonment, most must
be diverted and only a small proportion winnowed out foractual

imprisonment, What we have evolved is a system of symbolic

punishment in which gach San Quentin inmate stands for half a .

dozen or a dozen gther convicted felons who fdre by any stan-
dards equally eligible to be there but for w {;m there are no
beds. This system is efficientsin court adminibtration, for the
threat of being the symbol keeps the guilty pleas flowing
smdothly, It is economical by cost-benefit standards, for it prob-
ably maximizes the return in general deterence for dollars ex-
pended. It is politically expedient, at least in the short, run, be-
sause it dupes and passifies an otherwise potentially rebellious
public, Itis also, in my opinion, profoundly immoral, violates the
spirit of due process and eqlal protection, turns our criminal
courts into sausage factories and breeds disrespect for law in
most of those whom it touches. But I'm not going to pursue these
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factors, both becausé’T don'’t have the time and because I thmk

the points are obvious.

Faced with these economic realities we have three alternative
courses of action. The first is to multiply by five or ten times the
size of correctional budgets to make possible implementation of
the draconion thirst for punishment which characterizes the
majority of the public and which is so popular in the legislatures.
However, once the public got a taste of what this alternative
would do to their tax bills, I assume it would not be pursued.

Second would be a comprehensive atitrempt to introduce
equal justice to sentencing by adjusting penalties to the limited
supply of punjshment resources. This would involve control of
prosecutors/perhaps using German ciimidal procedure as a
model to start from; sentencing by rule and precedent; massive

decriminalization spurred by a recognition that imprisonment :

was a costly resource to be used only in extreme circumstances;

and extensive and' imaginative use of non-incarcerative punish-
ments. The key factor would be rules which sharply limited the
criteria which could be taken into a¢count in determining the
seriousness of an offender’s punishment. The seriousness of the
offense category, the seriousness of the circumstances of the
particular offense, and the extent of the offender’s prior convic-
tion record are criteria that are both relevant to the offender's
Jjust deserts and that, being objective, could be adminstered fairly
and evenly. The myriad of other criteria which cominate past
and present practice are relévant only to improper or unachiev-
able goals, e.g., the discredited concept of rehabilitation, dis-
criminatory class or race bias, or the capricious game of guessing
about an offender’s future dangerousness in the absence of any
sicnetific or validated basis for such predictions,

“Such an approach could achieve determinate sentencing in
reality rather than only in fiction. It would require however, a
substantial reduction of our present level of severity in order to
bring punishment resources into line with the output of the
criminal courts. The fact that real determinate sentencing consis-
tent with the principle of equal justice has zero political chance of
adoption or serious attention gives emphasis to the principal ob-
stacles to meaningful reform of criminal law and its administra-

tion: (1) the unrealizable expectations and ignorance of the pub--

lic, aggravated by (2) the biased and deliberately misleading re-
porting of a media concerned with reaping profits from sen-
sationalism; (3) the entrenched power of self-interested pressure

groups able to block almost any change (a problem by no means
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unique to criminal law but one for which a democratic polxty ap-

pears to have no .solumon), (4) irreponsible legislators who
exploit public fear of crime-for narrow political benefits and

whose cheap tricks (e g creating new crimes or increasing

penalties for existing crimes without budgeting funds necessary

for any implementation) merely aggravate our sorry state of af--
fairs; and (5) a socnety not unlike ancient Rome which uses the -

politics of cripne as its Colosseum spectacle to divert attention
from more fundamental and pressing problems:

Given the political impossibility of treating all like offenders
with either equal severity or equal moderation, this leaves the
third alternative as the likely outcome: to continue as at present
with symbolic punishment, combining excessively severe prison

sentences for the few with excessively lenient dispositions for the

many, using broad grants of discretionary power at all levels as
the mechanism to keep the system in balance. Given this direc-
tion, one would not be far off the mark by predicting that, from
an historical perspective, the current flurry of so-called determi-
nate sentimert will turn out to have been a fad, a minor and
temporary irritant to a system whose politics irrévocably wed it to
discretion,

7

DISCUSSION

While he agreed with most of the criticisms that had been
made of current parole board practices, one participant said,
perhaps a strong argument could still be made for retaining the
parole board purely as an agency to set precise release dates,
Professor Foote responded that, indeed, he thought it “abolutely,
essential” to retain parole boards if untrammelled discretion”
- continued to be exercised by various agencies at the initial stages
* of the'criminal justice process.

In response: to a comment about the advantages of the

“guideline” approach of the proposed federal criminal code,.
Professor Foote said that studies of decision-making show that
only a very few variables — three, four or five — can be consid-
. ered at one time. Proposals for guidelines he had seen, he said,
contained too.many variables. Professor Foote went on to ob-
serve that while as a lawyer he was trained to find extreme cases
and point out how they were improperly treated under simple

guidelines, perhaps this was not the best basiscfor formulating -

public pohcy. s
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A member of the audience contended that most guidelines

he had seen in the criminal _justice system — such as those used to

determine “release on recognizance” — “have buried in them
inherently dlscrlmlnatory factors based on racial and economic
differences.” Professor Foote replied that the guidelines he was
proposing should concern only the characteristics of the offense
and the prior record of the offender — not circumstances such
as employment or roots in the community. While it might be true
that ghetto residents would fare disproportionately worse under
guidelines considering prior record, Professor Foote noted that
“one should not expect the sentencing system to rectify social in-
equality.”

A juvenile corrections administrator asked whether the

points made in favor of determinate sentencing had the same

validity for juveniles as for adults. Professor Foote responded
with an unqualified “yes.” [1
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