If you have issues viewing or accessing this file contact us at NCJRS.gov.

Cornell Institute on Organized Crime

1977 Summer Seminax Program

The Investigation

and Prosecution of

- Organized Crime and
| Corrupt Activities

V.|

%, . ) . ‘ ' -







| Cornell Institute on Organized Crime

} 1977 Summer Seminar Program

E3

Techniques in the Investigation and

Prosecution of Organized Crime:

Manuals of Law and Procedure

G. Robert Blakey
Ronald Goldstock

August 1977
Ithaca, New York




The research in these materials was supported by the
Law Enforcement Assistance Administration, United States
Department of Justice, Grant Number 76-PT-99-0003. The
viewpoints expressed in them, however, do not necessarily
represent the official position or policies of the United
States Department of Justice.




PREFACE

These materials are the product of the combined efforts
of students at the Cornell Law School, working under the
supervision of the Cornell Institute on Organized Crime.

The following students participated in research, writing,
and editing:

Deborah Agus
Robert M. Aurbach
David Avigdor
Andrew Baker
Barbara Bares
David Barrie
Michael Berg
John B. Cairns
David Churchill
Deborah Curtis
Ellen Dial

Gerry Durkin
Greg Edgehouse
Thomas Flanagan
Sue Forney
Richard Goldberg
Garry Hanlon

Dan Hardway
Douglas Harris
Donald Josephson
Leigh Kelley
Steven W. Korn
Theodore G. Lindsay
Edwin Lopez




Steven W. Korn

James A. Markus

Jerry McCarthy
Anne Neeter

Patrick Owen

Glen Powell

Kathryn L. Quirk
Roberto Rivera-Soto
Wayne Rubin

Jan Schlichtmann
Brian Smith

Leslie Wizelman

The materials have been shepardized through June 1977 and updated

through issue number 5 of volume 21 of the Criminal Law

Reporter, dated May 4, 1977.

The appearance of these materials has been immeasurably
improved by the able typing and editing of Winifred Bayard, ’
Sherrie Ryan, Amy Rashap, and Pam Strateman of the Institute

staff.

G.R.B.

R'G.

Cornell Law School

August 1977




11.

12.

13.

14.

15.

l6.

17.

TABLE OF CONTENTS

Uses of the Phrase "Organized Crime"---—————=e——
Federal Law of Bribery, Extortion,
and Graft-———————— e e e e e

Florida Law of Bribery, Extortion,
and Graft-——=—=—=—m e e e

Massachusetts Law of Bribery,
Extortion, and Graft—————m—mem e e

New Jersey Law of Bribery, Extortion,
and Graft-—---—-mmm e

New York Law of Bribery, Extortion, :
and Graftm~—————m— e e e

Bribery, Extortion, and Graft
Statutes of the States----—--—————mmmmmmm e e

Aspects of Grand Jury Practice-~—=———mmmm————————

Immunity——=——==————————— et e e e 2 e et i e

Legislative Immunity and Public
Corruption-————=—————— e
n

Contempt and Perjury--—-—-—-———————-——=—————e e

Legal Limitations on Law Enforcement
Access to Books and Records——=——mwmemm— e e e e e

Customer Notification—=——==——me—eom e e

Constitutional Limitations on
Use of Informants--—--——=—-c—cm—memmc——— 7w ————————

The Simulated Offense: /
Practice and Theory-——-—-——=—===—m=me e/

Consensual Electronic
SUrveillanCem— === e e e e e e o

Electronic Tracking Devices—=—mm—m—m—m—cmen e e n———

"ORGANIZED
CRIME"

BEG: FED.
FLA.
: MASS.
: N.J.
: N.Y.

BEG: STATES
GRAND JURY
IMMUNITY
LEGISLATIVE
IMMUNITY

CONTEMPT &
PERJURY

RECORDS
NOTIFICATION
INFORMANTS

SIMULATED
OFFENSE



180

19.

20.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.
36.

Pen Registers {(and In-Progress
TLACES ) mm o et o e o e e e e e o e e e e e e

Electronic Surveillance: Bribery,
Extortion, and Graft---—=——m—mme e

Eleuvtronic Surveillance: Authorization
for Court Order———-—=—e———mm e

Electronic Surveillance: Execution
of the Order-———-———— o e e e e e e

Electronic Surveillance: Suppression
for Non-Compliance with Statute~—————e———m—m————

Sample Procedures for Electronic
SurvelllanCe=———— e e e e e e

Electronic Surveillance: Issues
at Trial-r—rmmm e e e e

The Lawyer's Role in Corruption
Proceedings—r————=m—— e e e e e

Publicity and the Right to
a Falyr Trigle—m—— o e e e e e e e e e e e e
CONSPLILACY = o o o o e ot e e e e

Accomplice: Definition, Corroboration,
Instruction, and Impeachmente~——=—m——————————————

Joinder and SeVEeranCe—=— == ——————— e e e
Defending Illegality——=——=m—mmm———————— e e e

Cross~Examination Relating to
Past Financial Transactions——=———-——m—m——m——eo———

Sentencing the Racketeer——==—=———mmmmmem e e

Enjoining Illegality: Use of Civil
Actions Against Organized Crime-----—=———————=--

Civil Remedies and Corruption: An
Alternative or Supplement to
Criminal Prosecution=—m=— s e e e

Rights of Police Officers———————mmmmmmm e e

Antitrust and Organized Crime-————=——m———moa—————

PEN REGISTERS

ES: BEG

ES: AUTHORIZATION
ES: EXECUTION

ES: SUPPRESSION
ES: PROCEDURES

ES: TRIAL

LAWYER'S

ROLE ‘

PUBLICITY

CONSPIRACY

ACCOMPLICE
JOINDER

ILLEGALITY

CROSS-EXAM

SENTENCING

CIVIIL ACTIONS

CIVIL REMEDIES

POLICE RIGHTS

ANTITRUST




“ORGANIZED
CRIME™




Uses of the Phrase "Organized Crime"




Outline

UMM Ly = = o o e e e e e e e e e e e e e 191-2
I. The Problem—=—r—— == — o o e e e 93
IT. The Uses of the Phrase "Organized Crime"-————- 14
A. Introduction---—-—--——— - mm Y44-6
B. "Enterprise’——-——m s o e e 17
C. "Syndicate"-———--—---—m 18
D. "Venture"-———-m=— oo e 19
E. Other Uses--=-==—=-- e e e 110

III. Different Meanings for Different Purposes
in Different Contexts—-————mce—m—mmmm o 1411-13

Appendix: Legal Uses of the Phrase "Organized Crime"
I. Federal-——————mmm o e e e e e e e e 14
/o A. Grants to Law Enforcement Agencies-—-—-—~-=—=- 114

B. Or; ‘nized Crime Strike Force Jurisdiction--y15

C. Delr  “ilOnS=—mrm = e e e 1916-17
D. Organized Crime Control Act of 1970------- 1418-20
E. Classifying Prisoners——-—=—=m—memeeemmee e 1421-24
II. State— == o o e e e 125
A. Naming CrimesS—= === = e e e e 125
1. Ohio-Engaging in Organized Crime-------- 125
2. Pennsylvania-Corrupt Ofganizations —————— 126
B. Jurisdiction--——=—m—mm e e 127

1. New Mexict overnor's Organized
Crime Prevenrcion Commission----—=-=—=—=- 1927-29

2. New York-Organized Crime Task Force
‘ Befois the Grand Jury-=—-=———=————e—————— 14930-31

3. Ohio-Att.: ney Gencral Investigations----{32




4. Tennessee-Bureau of Criminal

Investigation-—-—-=————mmrre e §433-35
C. Investigative Tools-—-—--~—————————m—— e 36 O’
1. Massachusetts-Wiretapping----—---=~-—--~ 1436-37
2. New Hampshire-Wiretapping------——-=~~-- 1938-39
3. New York-Organized Crime Task Force
Subpoenag—=-——-——mmm— e 1940-42
4. Pennsylvania-Immunity--——=——=—==—m——me—-— 4443-45

D. Classifying Prisoners-New York-——-———w===e=—- 11946-48




Summary

11 "Organized crime" is a phrase of many meanings.
Nevertheless, it and related phrases are used as words of
limitation in many aspects of the criminal process. In
each instance, the concept can have a different definition,
and it can be framed with a different purpose in mind.
How its presence may be shown can also vary, usually
depending on where and how in the criminal process the
concept is used. Thus, a prosecutor ought to be aware
of its many uses and of their different implications.
42 Even when it is legally defined, the concept may not
be clearly defined. Some legal definitions can be read,
for example, to refer, in whole or in part, to different
types of criminal groups, ranging from teenage gangs to
La Cosa Nostra. Generally, however, the concept, properly
understood, may be broken down into three separate
categories:

1. "enterprise"-a business organization;

2. "syndicate"~a qguasi-governmental- organization;

3. "venture"-an individual criminal episode with
"syndicate" connections.
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I. The Problem

13 An especially troubling problem with the phrase
"organized crime" is that it is used in different contexts
with different meanings. Sometimes, too, these different
meanings are not always clearly separated. These different
uses can, of course, lead to problems both in commuvnication
and in the law. For example, a statute creating a legal

tool, e.g., a wiretap law, may define "organized crime"

restrictively, and as a result, the use of the statute may
be drastically limited, perhaps so much so that the tool
created becomes unworkable. On the other hand, the use of
the phrase without a clear definition or with a broad
definition can be challenged as unconstitutionally vague.
Such varying and ill-defined definitions can actually
confuse issues they attempt to clarify. If definitions do
not clearly differentiate those groups that are, properly
understood, “organized crime" from those that are not,
they are not only bad definitions; they are also less than

useful definitions.

II. The Uses of the Phrase "Organized Crime"

A. Introduction

14 Like Humpty Dumpty language,l the phrase "organized -

1

C. Dodgson ("Lewis Carroll"), Through the Looking Glass
and What Alice Found There, Chapter 6, at 247 (Modern.
Library ed.}: "When I use a word," Humpty Dumpty said,

"it means just what I choose it to mean--neither more
nor less.”




crime" can mean whatever the speaker chooses to make it

mean, and it has meant many things to many people. It

can be used, for example, to refer to the crimes committed '
by organized criminal groups--gambling, narcotics, loan

sharking, theft and fencing, and the like.2 It can also

be used to refer, not to the crimes committed, but to the

criminal groups that commit them.3
15 Here, a difference of opinion sometimes exists. How
sophisticated should a criminal group become before it is
called "organized crime"? Should "white collar" criminal
groups be called "organized crime"?4 Should "subversive

groups" be called "organized crime"?5 Usually, "white

collar" or "subversive groups" or ad hoc groups, such as

youth groups, pickpocket rings, and professional criminal

2 . . . . .. .
President's Commission on Crime and Administration of

Justice, Task Force Report: Organized Crime 6 (1967)
(hereinafter referred to as Task Force Report).

Id.

4On the definition of "white collar " crime as

generally not including "organized crime," compare
E. Sutherland, White Collar Crime, 9 (Dryden Press
Inc. 1949) with H. Edelhertz, The Nature, Impact

and Prosecution of White-Collar Crime, 3 (U.S.
Department of Justice, National Institute of

Law Enforcement and Criminal Justice, 1970). The
Report of the National Conference on Organized
Crime, (Washington, D.C. October 1-4, 1975),

broadly defines organized crime to be "any

group of individuals whose primary activity involves
violating criminal laws to seek illegal profits and
power by engaging in racketeering activities and, when
appropriate, engaging in intricate financial
manipulations." Id. at v.

; ®

IIT Research Institute and Chicago Crime Commission, A
Study of Organized Crime in Illinois 20 (Summary) (1971)

("independent social process, separate from" organized
crime) .
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groups put together for one or more "scores," are excluded
from definitions of "“organized crime."6
16 Among those groups that have some plausible claim
to the dubious title of "organized crime,® additional
distinctions can be helpfully drawn; it is useful, for
example, to distinguish between "enterprises," "syndicates,"
and "ventures." Some, too, would probably not apply the

label of "organized crime" to each of these groups; they

would, for example, restrict it to "syndicates."

B. "Enterprise"

§7 An organized crime "enterprise" is a criminal group

. C1a s . ' .1
that provides illicit goods or services on a regular basis.
An example would be a narcotics wholesaler and his cutting

8 c o s - . . .
crev. Thus, it is a criminal firm or business organiza-

The President's Commission on Crime and Administration
of Justice in 1967 suggested, for example, that
"organized crime" should be limited to groups that have
become sufficiently sophisticated that they must
regulary employ techniques of both violence and
corruption to achieve their criminal ends. Task
Force Report at 8 ("unique form of criminal activity);
Schelling, "What is the Business of Organized Crime?,"
20 J. Pub. Law 71 (1971) (concept keyed to "monopoly").

7§§g Schelling, "Economic Analysis and Organized Crime,"
Task Force Report at 115; Rubin, "The Economic Theory
of the Criminal Firm," The Economics of Crime and
Punishment 155 (1973).

8See 21 U.Ss.C.A. §848 (1972), "Continuing criminal

enterprises.” See, e.g., United States v. Manfredi,
488 F.2d 588 (2d Cir. 1973), cert. denied, 417 U.S.
936 (1974). On the narcotics traffic generally

see The Heroin Trail (Staff of Newsday New American
Library 1974}).
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C. "Syndicate"

18 An organized crime "syndicate" is a criminal group
that regulates relations between various "enterprises."

It may be metropolitan, regiocnal, national, or international
in scope. It may be concerned with only one field of
endeavor or it may be concerned with a broad range of
illicit activities. A "syndicate," therefore, is a criminal
cartel or business organization. It fixes prices for
illicit goods and services, allocates black markets and
territories, acts as a criminal legislature and court, sets
criminal policy, settles disputes, levies "taxes," and

offers protection from both rival groups and legal

prosecution.lo
D. "Venture"
19 A "venture" is a criminal episode usually engaged in

for profit by a group. It may be the hijacking of a

gggg Schelling, "Economic Analysis and Organized Crime,"
Task Force Report at 115; Rubin, "The Economic Theory of
the Criminal Firm," The Economics of Crime and Punishment
155 (1973).

lOSce Task Force Report at 6-10. Compare, Schelling,

"What is the Business of Organized Crime," 20 J. Pub.
L. 71 (1971).

(@

(®



truc:kll or the robbery of a bank.12

It is "organized
crime” when members of the "venture" have ties to a
"syndicate." This tie gives the "venture" access to

superior criminal resources, including capital, skilled

labor, outlets for stolen property, etc.

E. Other Uses

J10 Finally, "organized crime" may refer to the entire
criminal underworld, or at least that part which has some
semblance of organization.13 Thus, "organized crime" is
distinguished from random acts of violence, passion, ox

greed.

llSee, e.g., United States v. Persicc, 339

F. Supp. 1077 (E.D. N.Y.), aff'd 467 F.2d 485

(2d Cir. 1972), cert. denied, 410 U.S. 946 (1973)
(trial of Carmine J. Persico, Jr., a member of the
Vito Genovese syndicate, S. Rep. No. 72, 89th Cong.,
lst Sess. 20 (1965) for hijacking).

l2See, e.g., United States v. Franzese, 392 F.2d 954
(2d@ Cir.7J, vacated in part as to Franzese only and
remanded, otherwise cert. denied, 394 U.S.

310 (1968); related case; 525 F.2d 27 (24 Cir. 1975)

(trial of John Franzese, a caporegime of the Profaci
syndicate, S. Rep. No. 72, 89th Cong., lst Sess. 28
(1965) for bank robbery). On the background of the
robberies and a related houwicide trial, see generally
J. Mills, The Prosecutor 96-245 (Farrar, Straus and
Giroux, 1969).

13See Task Force Report at 7; Schelling, supra note
10, at 115.




11T. Different Meanings for Different Purposes in
Different Contexts

111 Depending on what "organized crime" refers to, it
will have different effects. Confusion of definitions
creates problems for the investigation and prosecution
of organized crime. As noted above, if a statute creating
a legal tool uses a restrictive definition, the tool may
be unworkable since its use may require proof that is
impossible to obtain, or that involves the very object
of the investigation itself.14 On the other hand, if no
definition is provided, the provision may be unworkable
or actually unconstitutionally vague.15 In general, given
the nature of our criminal justice system and organized
crime, it is probably best to avoid trying to use
"organized crime" as a legal concept. The dilemma and
its possible solution was aptly recognized by the
Pennsylvania Crime Commisssion:

Crime syndicates cannot be outlawed or

punished per se, since they cannot be

defined with sufficient exactness, but

the substantive prohibitions of our penal

law can be better molded to eﬁcompass
their schemes and activities.16

14An excellent example is the Massachusetts wiretap

statute. It limits permissible wiretaps to crimes
connected to organized crime. See generally text
infra at YY36-37.

o
lJClassification of prisoners as organized crime
members under N.Y. Correc. Law §§630 to 634
(McKinney Supp. 1975). Commissioner's General
Orders, No. 31, 2[d][2f], Nov. 13, 1972, was held
to be unconstitutionally vague in Dioguardi v.
Warden, 80 Misc.2d 972, 365 N.Y.S.2d 446 (Sup.
Ct. Bronx County 1975). See text infra at Y446-48.

6Pennsylvania Crime Commission, Report on Organized
Crime 92 (1970).

@
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412 Using the phrase "organized crime" as means of
limitation is, moreover, often a mistaken attempt to
protect supposed civil liberties.17 This approach, partic-
ularly, should be rejected.. Such a limitation sets up a
double standard of civil liberties. It suggests that
organized crime members have less civil liberties under

the Constituﬁion than other citizens. If a statute
violates the righté of a general member of the public, it
also violates the rights of a member of organized crime.18
913 Finally, many criminal justice statutes may be more

effective if they are not limited to organized crime.

The study of organized crime has lead to the development of

new investigation and prosecution techniques. Some of
these technigques can be profitably used in a broad range of
criminal prosecutions. Thus, using "organized crime" as a
limiting concept might unnecessarily circumscribe a useful
tool, while offering only specious protection to civil

liberties.l9

7§gg, e.g., Letter from American Civil Liberties Union
[on Organized Crime Control Act of 1970] to each member
of the Senate, January 20, 1970, pp. 1-5, reprinted in,
116 Cong. Rec. 5422-26 (daily ed. January 22, 1970).

18McClellan, “The Organized Crime Act (S.30) or its
Critics: Which Threatens Civil Liberties?," 46 Notre
Dame Law. 55, 62 (1970). But see Catalano v. United
States, 383 F. Supp. 346, 351-52 (D.Conn. 1974)
(recognizing that organized crime members should be
treated differently than ordinary prisoners);
Dioguardi v. Warden, 80 Misc.2d 972, 974, 365 N.Y.S5.2d
446, 448 (Sup. Ct. Bronx County 1975) ("the rational
basis for different treatment [of organized crime
members] is too obvious for comment.").

19McClellan, supra note 18 at 60-62.
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Appendix: Legal Uses of the Phrase "Organized Crime'

I. Federal

A. Grants to Law Enforcement Agencies

9114 The Law Enforcement Assistance and Criminal Justice

Act2l defines organized crime as:

the unlawful activities of the members of a
highly organized, disciplined association
engaged in supplying, illegal goods and
services, including but not limited to
gambling, prostitution, loan sharking, nar-
cotics, labor racketeering, and other unlaw- 29
ful activities of members of such organizations.

The purpose of the L.E.A.C.J.A. is to:

1. encourage States and units of general
local government to develop and adopt compre-
hensive plans based upon their evaluation of
State and local problems of law enforcement
and criminal justice;

2. authorize grants to States and units of
local government in order to improve and
strengthen law enforcement and criminal justice;
and

3. encourage research and development directed
toward the improvement of law enforcement and
criminal justice and the development of new
methods for the prevention and reduction of
crime and the detection, appﬁghension, and
rehabilitation of criminals.

2OThis list does not claim to exhaust all the legal
uses of the phrase "organized crime" in legal
materials today. It merely collects a number of
different examples in different contexts.

2142 U.S.C.A. §§3701 to 3795 (1973).

2242 U.S.C.A. §3781(b) (1973).

2342 y.s.c.A. §3701 (Supp. 1976).
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28

Organized crime programs have priority for grants.24

B. Organized Crime Strike Force Jurisdiction

115 There is no definition of organized crime in the
orders setting up the Federal Strike Forces.25 Instead,
a case-by-case decision-making process is followed.

BEach case is under the jurizdiction of the United States
Attorney or the Strike Force. If jurisdiction over the
case is disputed, the United States Attorney assigns it,
but the Chief of the Strike Force can refer it to the
Criminal Division at the Department of Justice for a

final decision.26 The jurisdiction granted by this
procedure allows a Strikes Force attorney to appear before

a grand jury in that case.27 No showing of organized crime

. 2
is necessary. 8

v

2445 U.s.C.A. §3737 (1973).

25Office of the Attorney General, Order No. 431-70,
April 20, 1970, reprinted in, In re Subpoena of
Persico, 522 F.2d 41, 69 (24 Cir. 1975).

2613. see also 28 C.F.R. §0.195 (1975).

27In re Subpoena of Persico, 522 F.2d 41, 67-68
(2d Cir. 1975). .

-

Id. For a collection of definitions of organized
crime, see id. at 47. :




C. Depositions

116 Under 18 U.S.C. §350329 to obtain an order to take

a deposition from a witness, the motion must:

contain certification by the Attorney General
or his designee that the legal proceeding

is against a person who is believed to have 30
participated in an organized criminal activity.

There is no definition of the term "organized criminal
activity" in the statute.
117 The phrase is used to limit the cases in which out
of court depositions of witnesses may be taken. Neverthe-
less, no proof of organized criminal activity is required,
since:

the decision whether or not a proceeding is

against a person believed to have participated

in organized criminal activity is to be made by

the Attorney General or his designee and not
by the court.

. +« s Unless the defendant shows bad faith on
the part of the Government, the court is only
to ascertain whether or not there has been a

proper certification as required by statute. 1

29
18 U.S.C.A. §3503 (Supp. 1976).

30
Under Rule 15 of the Fed. R. Crim. P. certification
is not required:

Whenever due to exceptional circumstances of
the case it is in the interest of justice that
the testimony of a prospective witness of a
party be taken and preserved for use at trial,
the court may upon motion of such party and
notice the parties order that testimony of such
witness be taken by deposition . .

This amendment became effective Dec. 1, 1975.

31, . .
United States v. Singleton, 460 F.2d 1148, 1154

(2d Cir. 1972), cert. denied, 410 U.S. 984 (1973).




D. Organized Crime Control Act of 1970

118 Under the Organized Crime Control Act of 1970,

"organized crime" is described, but not actually

defined.32 It is also not defined or used in the

32Organized Crime Control Act of 1970, at 1073.

The Congress finds that (1) organized
crime in the United States is a highly
sophisticated, diversified, and widespread
activity that annually drains billions of
dollars from America's economy by unlawful
conduct and the illegal use of force,
fraud, and corruption; (2) organized crime
derives a major portion of its power through
money obtained from such illegal endeavors
as syndicated gambling, loan sharking, the
theft and fencing of property, the importation
and distribution of narcotics and other
dangerous drugs, and other forms of social
exploitation; (3) this money and power are
increasingly used to infiltrate and corrupt
legitimate business and labor unions and to
subvert and corrupt our democratic processes;
(4) organized crime activities in the United
States weaken the stability of the Nation's
economic system, harm innocent investors and
competing organizations, interfere with free
competition, seriously burden interstate and
foreign commerce, threaten the domestic security,
and undermine the general welfare of the Nation
and its citizens; and (5) organized crime
continues to grow because of defects in the
evidence-gathering process of the law inhibiting
the development of the legally admissible evidence
necessary to bring criminal and other sanctions
or remedies to bear on the unlawful activities
of those engaged in organized crime and because
sanctions and remedies available to the Government
are unnecessarily limited in scope and impact.

It is the purpose of this Act to seek the
eradication of organized crime in the United
States by strengthening the legal tools in the
evidence~gathering process, by establishing new
penal prohibitions, and by providing enhanced
sanctions and new remedies to deal with the
unlawful activities of those engaged in organized
crime. ‘




"Racketeer and Corrupt Organizations" title.

19 The courts are in conflict over whether a showing of

33

"organized crime" is necessary in the application of this

Title. In Barr v. Wui/Tas, Inc.,34

the statute35

service system since the defendant could not be character-

ized as "organized crime."

120 In United States v. Campanale,36

stated:

however,

[Qluite obviously Congress focused on some
of the kinds of activities by which individuals
and associations engaged in organized crime
maintained their income or influence. The
makes unlawful such activities 38
no matter who engages therein (emphasis added).

statute . .

the court held that

did not apply to a telephone answering

the court

This same approach was recently taken in United States v.

Mggle,39 where the court held,

33

18 U.S.C.A. §§1961 et seq.

34

66 F.R.D. 109 (S.D.N.Y. 1975).

(Supp. 1976).

35
18 U.S.C.A. §§1961 et seg. (Supp. 1976).

36

L. Rptr. 4127 (Jan. 14, 1976).

37

18 U.S.C.A. §1962 (Supp. 1976).

38

United States v. Campanale , 518 F.2d 352, 363

(9th Cir. 1975), cert. denied, 18 Crim. L. Rptr.

4127 (Jan. 14, 1976).

3919 Crim. L. Rptr.

2032 (D.mMmd.

March 23,

1976) .

518 F.2d 352 (9th Cir. 1975), cert. denied, 18 Crim.
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absence of any allegation that these defendants
are in any way connected with "organized crime"
does not require a dismissal of the charge
brought under 18 U.S.C. Sec. 1961 et seq.40

The court also stated,

To require proof beyond a reasonable doubt
that a defendant was a member of "organized
crime," with the highly subjective and
prejudicial connotations of that term, would
simply render the statute unenforceable. . .

* % k% %

Rather than attempt to define "organized crime"
and make membership therein unlawful, a task
which would undoubtedly have been impossible
and probably unconstitutional, Congress defined

an unlawful pattern of racketeering activity. . . .41

E. Classifying Prisoners

21 Under the United States Bureau of Prisons Policy
Statement 7900.47 (April 30, 1974), a prisoner may be

classified as a Special Offender if he is a member of

42

organized crime. There is no definition of organized

4OId. at 2033. See also United States v. Roselli, 432

F.2d 879 (9th Cir. 1970), cert. denied, 401 U.S. 924
(1971) (organized scheme to cheat at cards).

It is true that [18 U.S.C.A. §1952 (1970)] was
aimed at organized crime . . . . Congress did
not choose to direct the prohibitions of Sention
1952 against only those persons who could be
shown to be members of an organized criminal
group. . . . Id. at 884-885.

Qllé-

42Other categories meritina "Special Offender" designation
are non-federal prisoners, protection cases, extreme
custody risks, subversives, notorious individuals, persons
who have threatened high government officials, and any
other offender who requires "especially close supervision."
See Rothman v. Director, United States Board of Parole,
403 F. Supp. 188, 189-90 (N.D.Ga. 1975).




crime; decisions as to Special Offender status are made by
the prison staff on a case by case basis.

122 The purpose of the Special Offender designation is

to identify prisoners who require close supervision.43
Two reasons for the inclusion of organized crime members
in the Special Offenders category are to lessen their
contact with "young, less sophisticated and impressionable
prisoners,"44 and to place them in a facility where they
are unable "to conduct any aspect of their illegal

. 45
businesses. . . ."

23 The proof required of organized crime membership is
that there is "a reasonable basis in fact to conclude that
the inmate [is]. . . a prominent figure in a structured
criminal syndicate composed of professioral criminals who
nd6

primarily rely on unlawful activity as a way of life.

Due process requires:

1. ten days notice that a Special Offender classifica-
tion is contemplated;

2. that notice must state the reasons for the
designation;

. 3. the prisoner must be allowed to appear before a
disinterested decision-maker;

4. he must be permitted to call witnesses and present
documentary evidence;

43Cardaropoli v. Norton, 523 F.2d 990, 992 note 1

(2d Cir. 1975).

4
4Catalano v. United States, 383 F. Supp. 346, 351-52
(D. Conn. 1974).

Id.

4
6Id. at 350; Masiello v. Norton, 364 F. Supp. 1133,

1135 (D. Conn. 1973).




5. he must be informed of the evidence against him;

6. he must be given a reasonable time to present his
case; and

7. the decision shall be reviewable by the Chief of
Classifications and Parole, the Warden, and the Bureau of
Prisons.

The full range of procedural safeguards are not required:

1. the hearing need not be recorded;

2. confrontation and cross—examination of witnesses is
only in the discretion of the decision-maker; and

3. counsel need not be furnished, although in a
complex case the prisoner may retain counsel.47

The prisoner is allowed input into the fact-finding process

48

to make it more accurate. His rights are limited to

minimize the risk of disrupting the prison.49

424 Recently, in Marchesani v. McCune,SO this hearing

requirement was limited to cases where the reason for the
classification is organized crime connections. If the
Special Offender status is based on the nature of the crime

for which a prisoner is convicted, then a hearing is not

47cardaropoli v. Norton, 523 F.2d 990, 996-97 (2d Cir.
1975); Stassi v. Hogan, 395 F. Supp. 141, 143 (N.D.

Ga. 1975). Contra Catalano v. United States, 383

F. Supp. 346, 352 (D. Conn. 1974) (due process rquires
right to confront and cross—examine witnesses, assistance
of counsel, and a recording of the hearing). See also,
Masiello v. Norton, 364 F. Supp. 1133, 1135 (D. Conn. ‘
1973) (prisoner must be told of organized crime designation
before a parole hearing).

4BCardaropoli, supra note 47 at 997.
491@. at 998.
50

531 F.2d 459 (10th Cir. 1976).




required.51

IT. State

A. Naming Crimes

1. Ohio-Engaging in Organized Crime

425 Under the Ohio "Engaging in Organized Crime" statute,52

"organized crime" as such is not used or defined. Instead,
a different phrase, "criminal syndicate," is used, and it
is defined as:

five or more persons collaborating to promote

or engage in [extortion, prostitution, theft,

gambling, illegal traffic in drugs, liguor, or
weapons, loan sharking, or any offense for

profit]l. . . on a continuing basis. . . ."53
2. Pennsylvania-Corrupt Organizations
126 Under the Pennsylvania corrupt organizations statute,54 ‘

organized crime is described as,

a highly sophisticated, diversified, and
widespread phenomenon which annually drains
billions of dollars from the national economy
by various patterns of unlawful conduct
including the illegal use of force, fraud,
and corruption. "S55

The term "organized crime", as described in the preamble
to the statute, is not, however, used as an operative legal

concept. Instead, "racketeering activity" is used. This

114, at 460-61.

520hio Rev. Code Ann. §2923.04 (Page 1975).

53£§. at (C).

54Pa. Stat. Ann. tit. 18, §911 (1973).

55pa. Stat. Ann. tit. 18, §911(a) (1) (1973).




®

C Y

specified statutes.

concept is then carefully defined by reference to

56

Pa. Stat. Ann. tit. 18, §911(h) (1) (i), (iii), (iv)
(1973), §911(h) (1) (ii) (Supp. 1976).

As used in this section "Racketeering
activity" means:

(1) any act which is indictable under any of
the following provisions of this title:

Chapter 25 (relating to criminal homicide)
Section 2706 (relating to terroristic threats)
Chapter 29 (relating to kidnapping)

Chapter 33 (relating to arson, etc.)

Chapter 37 (relating to robbery)

Chapter 39 (relating to theft and related offenses)
Section 4108 (relating to commercial bribory and
breach of duty to act disinterestedly)

Section 4109 (relating to rigging publicly
exhibited contest)

Chapter 47 (relating to bribery and corrupt
influence)

Chapter 49 (relating to perjury and other
falsification in offical matters)

Section 5512 through 5514 (relating to gambling)
Chapter 59 (relating to public indecency)

(ii) any offense indictable under section 13 of
the act of April 14, 1972 (P.L. 233, No. 64),
known as "The Controlled Substance, Drug, Device
and Cosmetic Act" (relating to the sale and
dispensing of narcotic drugs);

(iii) any conspiracy to commit any of the
offenses set forth in subclauses (i) and
(ii) of this clause; or

(iv) the collection of any money or other
property in full cr partial satisfaction of
a debt which arose as the result of the
lending of money or other property at a
rate of interest exceeding 25% per annum

or the equivalent rate for a longer or
shorter period, where not otherwise
authorized by law.

Any act which otherwise would be considered
racketeering activity by reason of the application
of this clause, shall not be excluded from its
application solely because the operative acts

took place outside the jurisdiction of this
Commonwealth, if such acts would have been in
violation of the law of the jurisdiction in

which they occurred.




B. Jurisdiction

1. New Mexico-Governor's Organized Crime Prevention
Commission

427 Under the New Mexico Organized Crime Act57

organized
crime is defined as:
the supplying for profit of illegal goods and
services, including, but not limited to,
gambling, loan sharking, narcotics, and other
forms of vice and corruption, by members of a 58
structured and disciplined organization.
128 The statute creates the governor's organized crime
prevention commission. The purpose of the commission is not
set out in the statute. 1Its duties, however, include
investigation of organized crime, education of the public,

governor, and legislature, coordination of law enforcement

agencies, and development of new methods to combat organized

. 59
crime.

'
29 As a result, the jurisdiction of the commission is

broad. It is not stated in the statute what proof of
organized crime is necessary, but a legislative oversight

committee does exist.GO One of the committee's duties is

to
maintain continuous review and appraisal of
the activities of the governor's organized
crime prevention commissionGTnd the investi-
gations of its staff. . . .

57

N.M. Stat. Ann. §§39-9-1 to 39-9-15 (Supp. 1975).
Id. §39-9-2-A.
Id. §§39-9-5, 39-9-10.

Id. §§39-9-11 to 39-9-15.

Id. §39-9-12-A(1).



2. New York-Organized Crime Task Force Before the Grand Jury

— 130 Section 70-a of the New York Executive Law (McKinney
' 1972) creates a statewide organized crime task force. The
phrase "organized crime" is not defined in any portion

of the statute. It is used only as a title and to

62

define the general powers of the task force. It is,

however, described in the legislative findings:

Organized crime, based upon an efficient
and disciplined organizational structure, is
a highly complex and diversified illegal
activity which at times involves the corruption
of public officials, which annually drains
millions of dollars from the state's economy,
which is expanding its corrosive influence by
continuing to infiltrate and corrupt a variety
of legitimate businesses and labor unions,
which undermines free competition by coercive
tactics, and which threatens the peace, sccurit
and general welfare of the people of the state.

- Subdivision 7 of section 70-a of the New York Executive

@

62N.Y. Exec. Law §70-a-1 (McKinney 1972):

There shall be established within the
department of law a statewide organized crime
task force which, pursuant to the provisions
of this section, shall have the duty and
power:

(a) To conduct investigations and
prosecutions of organized crime activities
carried on either bpetween two or more
counties of this state or between this
state and another jurisdiction;

(b) To cooperate with and assist district
attorneys and other local law enforcement
officials in their efforts against organized
crime.

63Law of May 20, 1970, ch. 1003, §1, N.Y. Laws
reprinted ig N.Y. Exec. Law §70-a Historical Note
‘ (McKinney 1972).

-




Law (McKinney 1972) deals with the appearance of a task

force attorney before a grand jury:

With the approval of the governor and with
the approval or upon request of the appropriate
district attorney, the deputy attorney general in
charge of the organized crime task force, or one
of his assistants, may attend in person any term
of the county court or supreme court having
appropriate jurisdiction, including an extraordinary
special or trial term of the supreme court when one
is appointed pursuant to section one hundred
forty-nine of the judiciary law, or appear before
the grand jury thereof, for the purpose of
managing and conducting in such court or before
such jury a criminal action or proceeding concerned
with an offense where any conduct constituting ox
requisite to the completion of or in any other
manner related to such offense occurred either in
two or more counties of this state, or both within
and outside this state. 1In such case, such
deputy attorney general or his assistant so attending
shall exercise all the powers and perform all the
duties in respect of such actions or proceedings,
which the district attorney would otherwise be
authorized or required to exercise or perform. In
any of such actions or proceedings the district
attorney shall only exercise such powers and
perform such duties as are required of him by
such deputy attorney general.

Y31 This subdivision was recently construed by the New

York Court of Appecals in People v. Rallo.64 The court

held that no showing of "organized crime" is necessary for a

task force attorney to appear before the grand jury.65 The

court stated:

Because of what must be conceded to be the

practical difficulty of describing or defining
precisely what is intended by the phrase, "organized
crime activities", it would appear naive at the
least to make prosecutorial authority depend on the
resolution of such a quicksilver issue, thereby in
practice perhaps materially to handicap the

6439 N.Y.2d 217, 347 N.E.2d 633 (1976).

@

6514. at 224, 347 N.E.2d at 636.
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prosecutorial efforts of the [Organized Crime Task
Forcel by spawning troublescme threshold issues

whose resolution could be not only very difficult
but also very time consuming and unpredictable. 66

3. Ohio-Attorney General Investigations

§32 Under the Ohio organized criminal activity statute,67

the concept of "organized criminal activity" is defined as:

any combination or conspiracy to engage in

criminal activity as a significant source of

income or livelihood, or to violate, or aid,

abet, facilitate, conceal, or dispose of the
proceeds of the violation of, criminal laws relating
to prostitution, gambling, counterfeiting,
obscenity, extortion, loan sharking, drug abuse

or illegal drug distribution, or corruption of

law enforcement officers or other public officers,
officials, or employees.b68

At the direction of the governor or the general assembly,
the attorney general may investigate this activity, refer
evidence to a prosecutor, regular grand jury, or special

69

grand jury, and appear before the grand jury.

4. Tennessee-Bureau of Criminal Investigation

133 Under the Tennessee Bureau of Criminal Investigation

statute,7o organized crime is defined as:

6614. at 223, 347 N.E.2d at 635, citing McClellan,
"The Organized Crime Act [S.30] or Its Critics:
Which Threatens Civil Liberties?," 46 Notre Dame
Law. 55 (1970). But see In re Sussman v N.Y,
State 0.C.T.F., 39 N.Y.2d 227, 347 N.E.2& 638
(1976) discussed in text infra at {440-41.

67Ohio Rev. Code Ann. §109.83 (Page Supp. 1976).

680hio Rev. Code Ann. §109.83 (A) (Page Supp.
1976) .

690hio Rev. Code Ann. §109.83 (Page Supp. 1976).

7OTenn. Code Ann. §§38-501 to 38-505 (1975).




the unlawful activities of the members of an
organized, disciplined association engaged in
supplying illegal goods and services, including,
but not limited to, gambling, prostitution, loan
sharking, narcotics, labor racketeering, and
other unlawful activities of members of such
organizations. 71

434 The purpose of this statute is to authorize the use of
scientific investigation techniques for the prosecution

of organized crime.72 The powers granted to the investigators
in organized crime cases are broad, including the power to

issue subpoenas.73

135 There does not appear to be any proof of organized
crime required before the investigator for the Tennessee
Bureau of Criminal Investigation74 begins his investi-

gation,75 or when that evidence is presented for trial.76

renn. Code Ann. §38-502 (1975).

2Hopton, "Scientific Crime Detection and Law Enforcement," —
26 Tenn. L. Rev. 129, 129-30 (1959). Narcotic law
offenses are emphasized in the statute. Tenn. Code
Ann. §38-502 (1975), §§52-1439, 52-1442 (Supp. 1975).

735heets v. Hathcock, 528 S.W.2d 47, 51-52 (Tenn.

Crim. App.), cert. denied, 528 S.W.2d 47 (Tenn.
Sup. Ct. 1975).

74'I‘he T.B.C.I. is also called the Tennessee Bureau of

Investigation or the T.B.I., apparently to emulate the
F.B.I. Id. at 52; Hopton, "Scientific Crime Detection
and Law Enforcement,” 26 Tenn. L. Rev. 129, 131, 133

(1959) .

75Tenn. Code Ann. §38-502 (1975):

Investigators of the bureau of criminal

identification are authorized, without

a request from the district attorney

general, to make investigations [of]
organized crime.

768heets v. Hathcock, 528 S.wW.2d 47, 52 (Tenn. Crim.

App.), cert. denied, 528 S.W.2d 47 (Tenn. Sup. Ct.
1975).

@
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This precise issue, however, has not been litigated.

C. Investigative Tools

1. Massachusetts-Wiretapping

136 Under the Massachusetts wiretapping statute77 organized
crime is defined as “a continuing conspiracy among highly

organized and disciplined groups to engage in supplying

78 The definition is used to

79

illegal goods and services."
limit the crimes aginst which wiretapping may be used.
It, like the other provisions of the statute, is. "designed
to ensure that unjustified and overly broad intrusions
on rights of privacy are avoided.“80
§37 The quantum of proof of organized crime connections
required for the warrant is unclear. The Supreme Judicial
Court of Massachusetts has merely stated:
[Tlhe application and any supporting affidavits
should affirmatively demonstrate knowledge of
the requirement that interception be limited to
matter material to the designated crimes

[specific crimes in connection with or%anized
crime] [81] under investigation. . . . 82

77Mass. Gen. Laws Ann. ch. 272, §99 (Supp. 1976).
78_1_@. at §99-A.
79
Id. §§99-B-7, 99-F-2(a) (b).
80 | .
Commonwealth v. Vitello, Mass. , 327 N.E.2d

819, 825 (1975).

81Mass. Gen. Laws Ann. ch. 272, §99-B-7 (Supp.

1976).

82Commonwealth v. Vitello, Mass. , 327 N.E.2d
819, 826 (1975).




2. New Hampshire-Wiretapping

438 Under the New Hampshire wiretapping statute83 organized

crime is defined as

the unlawful activities of the members of a
highly organized, disciplined association
engaged in supplying illegal goods and services,
including but not limited to homicide, gambling,
prostitution, narcotics, marijuana or other
dangerous drugs, bribery, extortion, blackmail
and other unlawzul activities of members of such
organizations.8

139 Unlike the Massachusetts statute, the term "organized
crime" is used to broaden rather than narrow the scope of
permissible wiretaps. If there are no connections with
organized crime, then wiretaps may be used against only
specified crimes, but if organized crime connections are

shown, the crime being committed is immaterial under state

law.85 The amount of proof required to show organized crime

connections is not set out in the statute and has not been

~developed in the cases.

83N.H. Rev. Stat. Ann. §570-A (1974).

84N.H. Rev. Stat. Ann. §570-A:1(XI) (1974).

854.4. Rev. Stat. Ann. §570-A:7 (1974):

The attorney general, deputy attorney general,
or a county attorney upon the written approval of
the attorney general or deputy attorney general,
may apply to a judge of competent jurisdiction for
an order authorizing or approving the interception
of wire or oral communications, may apply to such
judge for, and such judge may grant in conformity
with RSA 570-A:9 an order authorizing, or approving
the interception of wire or oral communications
by law enforcement officers having responsibility
for the investigation of the offense as to which
the application is made, when such interception
may provide or has provided evidence of the
commission of organized crime, as defined in RSA
570-A:1, XI, or evidence of commission of the




3. New York-Organized Crime Task Force Subpoenas

40 Subdivision 4 of New York Executive Law Section 70-a
(McKinney 1972) empowers the deputy attorney general in charge
of the organized crime task force to subpoena witnesses:

The deputy attorney general in charge of
the organized crime task force is empowered to
conduct hearings at any place within the state,
to administer oaths or affirmations, subpoena
witnesses, compel their attendance, examine them
under oath or affirmation, and require the
production of any books, records, documents or
other evidence he may deem relevant or material
to an investigation. He may designate an
assistant to exercise any such powers. Every
witness attending before such deputy attorney
general oxr his assistant shall be examined
privately and the particulars of such examination
shall not be made public. If a person subpoenaed
to attend upon such inquiry fails to obey the
command of a subpoena without reasonable cause,
or if a person in attendance upon such inguiry
shall, without reasonable cause, refuse to be
sworn or t¢ be examined or to answer a question
or to produce a book or paper, when ordered so to
do by the officer conducting such inguiry, he
shall be guilty of a class A misdemeanoxr.

Y41 This subdivision was recently construed by the New York

85 {continued)
offenses of homicide, kidnapping, gambling,
bribery, extortion, blackmail, or dealing in
narcotic drugs, marijuana or other dangerous
drugs, or any conspiracy to commit any of the
foregoing offenses (emphasis added).

See State v. Lee, 113 N.H. 313, 307 A.2d4 827 (1973)
(marijuana offender not shown to be connected to

organized crime). See also State v. Rowman,
N.H. y 352 A.2d 737 (1976) (gambling ring not
shown to be connected to organized criwz). But see

18 U.S.C.A. §2516(2) (1970), which limits permissible
state wiretaps to those that provide evidence:

of the commission of the offense of murder,
kidnapping, gambling, robbery, bribery,
extortion, or dealing in narcotic drugs,
marihuana or other dangerous drugs, or
other crime dangerous to life, limb or
property, and punishable by imprisonment
for more than one year . . . or any
conspiracy to commit any of the foregoing
offenses.




Court of Appeals in In re Sussman v. N.Y. State OCTF.86

Although a showing of "organized crime" is not necessary

for a task force attorney to appear before a grand jury,87 -

the court held that such a showing is necessary to issue

office subpoenas.88 As to the proof required, the court

stated:
We do not now delineate the precise quantum of
proof with respect to . . . organized crime
activities which will be required. . . . The

phrase "organized crime activities" is itself

not susceptible of precise judicial definition. . . -
The proof must establish that the Deputy Attorney-
General is proceeding in good faith and that the
testimony and documents he seeks bear a reasonable
relation to matters properly under OCTF's
investigatory jurisdiction, namely, "organized

crime activities" . . . . 5

142 The court also discussed the problem of vagueness:

It is argued. . . that, because the phrase
"organized crime act1v1tles" concededly is not
susceptible of precise definition, the elusive
character and vagueness of its content render
subdivision 4 unconstitutional. . . .

It is unquestloned that constitutional due
process requlres that a statute which defines a
substantive crime must "give a person of ordinary
lntelllgence fair notice that his contemplated
conduct is forbidden (citations omitted). Section
70-a, however, does not fall within the category
of statutes to which this constitutional principle
is applicable.

* * * *

8639 N.v.2d 227, 347 N.E.2d 638 (1976).

87People v. Rallo, 39 N.Y.2d 217, 347 N.E.2d 633 (1976).

See discussion in text, supra at (Y30-31.

881n re Sugssman v. N.Y. State O0.C.T.F., 39 N.Y.2d 227,

229, 347 N.E.2d 638, 639 (1976).

8914. at 233, 347 N.E.2d at 641-42. ' -
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If after investigation by OCTF a presentment
is made to a Grand Jury such presentment and
any subsequent charges will be concerned with
specific substantive crimes each of which may
be tested under the constitutional void-for-
vagueness test. The concept of “organized
crime activities" will then be irrelevant.

By critical contrast to statutes in which
there is asserted vagueness in the definition
of substantive crimes, the aspect of subdivision
4 of section 70-a now under review relates only
to the investigative authority and powers of a
prosecutor.d0

2. Pennsylvania-Witness Immunity

443 Under the Pennsylvania immunity statute91 organized
crime is defined in conjunction with racketeering to:

include, but not be limited to, conspiracy to
commit murder, bribery or extortion, narcotics
or dangerous drug violations, prostitution,

usury, subornation of perjury and lottery, 99
bookmaking or other forms of organized gambling.

It is not clear whether the term "conspiracy" applies to

all the listed crimes or only to murder.93 The

Pennsylvania Supreme Court has assumed that a conspiracy
. 94
18 not necessary.

444 The purpose of this provision is to obtain evidence

903@. at 234-35, 347 N.E.2d at 642-43.

91Pa. Stat. Ann. tit. 19, §§640.1 to 640.6 (Supp.
1976).

92p,. stat. Ann. tit. 19, §640.6 (Supp. 1976).

938ee Commonwealth v. Brady, 228 Pa. Super. 233, 240-
41, 323 A.2d 866, 870 (1974) (Dissent Judge Cercone)
(allocatur granted, pending before Pa. Sup. Ct.).

9411 re Falone,  Pa. , 346 A.2d 9 (1975).
“"Section 6 (of the immunity statute) defines
'osganized crime or racketeering' to include
'bribery or extortion.'" Id. at 16. But a
conspiracy was shown. Id.




otherwise unavailable.95 It is limited to organized

crime because a grant of immunity increases the possibility '
of perjury, and a broad immunity-granting power may be

96 .
abused by prosecutors. In organized crime cases, these

factors are outweighed by the public's right to every

man's evidence.97

145 The organized crime requirement applies only to

the proceeding, not to the individual witness.98 In

an investigation of organized crime, the Commonwealth
must, "allege. . . that immunization is necessary for

the grand jury to obtain information that is relevant

to its inquiry from a witness who, it is reliably informed,

99

ossesses it." This must be shown in a hearing "to the
p

satisfaction of the court."lOO

D. Classifying Prisoners—-New York

446 Under the New York prisoner furloughs statute,lol

organized crime is not defined. Under the Commissioner's

9314, at 17.

96Commonwealth v. Brady, 228 Pa. Super. 233, 234,

323 A.2d 866, 867 (1974).

97In re Falone, Pa. , 346 A.2d 9 (1975).

9814. at 15-16.

99
1d. at 16-17.

10014, at 17.

lOlN.Y. Correc. Law §§630 to 634 (McKinney Supp. 1975).




General Orders, No. 31, 2[d][2f], Nov. 13, 1972, "[plersons
identified with large scale or organized criminal activity,"
are ineligible. The General Orders do not define the
phrase.

4§47 lihe reason for not allowing organized crime members

to be eligible for furloughs is that they can exert their

criminal power much more easily outside the prison, even
102

without violating the limits of their furlough.

148 The lack of definition, however, was held in Dioguardi
V. Wardenlo3 to make the classification unconstitutionally
vague. Such vagueness creates "the potential for invidious

: . . 104
discrimination. . . such as to negate equal protection."

102Dioguardi v. Warden, 80 Misc.2d 972, 974, 365 N.Y.S.
2d 446, 448-49 (Sup. Ct. Bronx County 1975).

10314, at 974-75, 365 N.Y.5.2d at 448-49.

10414, at 974, 365 N.Y.S.2d at 449.
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Addenda and Errata

(Double underlining indicates corrected material)

15, Note 6: Following Task Force Report at 8 ("unique

form of criminal activity"): Report

of the Task Force on Organized Crime

7-8 (1976) (hereinafter referred to as

Task Force Report 1976) states:

For the purposes of this report,

no single definition is believed
inclusive enough to meet the needs

of the many different individuals

and groups throughout the country
that may use it as a means to develop
an organized crime control effort.

Task Force Report 1976 does list characteristics of

organized crime:

1) It is conspiratorial;

2) Economic gain is its goal;

3) It is not limited to patently illegal enterprises;
4) It employs predatory tactics;

5) It has controlled and disciplined members;

6) It is not synonomous with the "Mafia" or "La Cosa
Nostra" and

7) It does not include terrorists dedicated to political
change.

$7, Note 8: Following_United States v. Manfredi: United

States v. Jeffers, 532 F.2d 1101 (7th Cir.),

cert. granted, 97 S.Ct. 55 (1976) and

United States v, Bergdall, 412 F.Supp.
1308 (D.Del. 1976). The constitutionality

of 21 U.S.C.A. §848(b) (2) was upheld




in United States v. Cravero, 545 F.2d

406 (5th Cir. 1976), cert. denied, 97

S.Ct. 1123 (1977).

9, Note 12: Correction: related case United States

v. Franzese, 525 F.2d 27 (24 Cir. 1975),

cert. denied, 424 U.S., 965 (1976).

12, Note 17: Correction: 116 Cong. Rec. 852-856
{(daily ed. Jan. 22, 1970).
114, Note 20: Following, "different contexts.": See

Task Force Report 1976 213-215.

¢15; Omit and replace:

B. Organized Crime Strike Force Jurisdiction

115 The general definition of organized crime followed
in the setting up the Federal Strike Force, is, in fact,
an illustration, not a definition; it reads as follows:

'organized crime'. . . includes all illegal
activities engaged in by members of criminal
syndicates operative through the United
States, and all illegal activities engaged
in by known associates ans confederates

of such members.

In practice, each investigation or prosecution is under
the jurisdiction of the United States Attorney or the

Strike Force.25

If jurisdiction over the case is disputed,
the United States Attorney assigns it, but the Chief of
the Strike Force can refer it to the Criminal Division

at the Department of Justice for a final decision.26
The jurisdiction granted by this procedure allows a Strike
Force attorney to appear before a grand jury in that case.27
No showing of organized crime is necessary.28

{15, Note 25: Omit and replace: See generally Office
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SUMMARY

i1 Federal law prohibits both bribery and graft in

a single statute, 18 U.S.C. §201. Except for the standard
of mental culpability, the crimes are almost identical.
The prosecution must prove a gift or an offer or a
solicitation or an acceptance of, anything of value,
either directly or indirectly. The crucial difference
between the crimes is the state of mind requirement.

A bribe must be made with the intent to influence ox

be influenced corruptly. Intent is not required to con-
vict for graft if the defendant knew that the payment

was made otherwise than as provided by law. The graft
sections specify a lesser included offense to the bribery
provisions. Both crimes must involve federal officers.
This element is considered a jurisdictional element, and
no state éf mind need be shown in reference to it.

12 Extortion is prohibited under federal law by the
Hobbs Act. Jurisdiction is based on conduct that "affects"
interstate commerce. This interstate element has been
liberally construed; it states a jurisdictional element.
The Hobbs Act includes two types of extortion. The first
consists of the use of fear to obtain another's property.
The second consists of the use of one's official office

to obtain another's property. Under this second definition,
the use of fear is not required. The Hobbs Act does

not express a state of mind requirement. The courts

seem to require proof of an intent to exploit the victim's

reasonable fear or belief.




43 Both extortion and bribery are also federal crimes
under the Travel Act if they involve the use of any
interstate facility. The Travel Act prohibits use of

any interstate facility to further any unlawful activity.
Both bribery and extortion are included in this class

of unlawful conduct. While there is some disagreement,
the interstate nature of the facility probably constitutes
a jurisdictional element as to which no state of mind

is required. The prosecution must prove an intent to

engage in activity that is in fact unlawful.




A.

14

I. THE FEDERAL IAW OF BRIBERY

Basic Statutory Provisions

The basic provision of federal law relating to

1
bribery can be found in 18 U.S.C. §201." This section

lThe relevant portions of 18 U.S.C. §201 read as follows:

§201. Bribery of public official and witnesses
(a) For the purpose of this section:

"public official" means Member of Congress,
the Delegate from the District of Columbia,
or Resident Commissioner, either before or
after he has qualified, or an officer or em-
ployee or person acting for or on behalf
of the United States, or any department,
agency or branch of Government thereof,
including the District of Columbia, in
any official function, under or by authority
of any such department, agency, or branch
of Government or a juror; and

"person who has been selected to be a
public official" means any person who has
been nominated or appointed to be a public
official, or has been officially informed
that he will be so nominated or appointed; and

"official act" means any decision or action
on any question, matter, cause, suit, pro-
ceeding or controversy, which may at any
time be pending, or which may by law be brought
before any public official, in his official
capacity, or in his place of trust or profit.
(b) Whoever, directly or indirectly, corruptly
gives, offers or promises anything of value
to any public official or person who has been
selected to be a public official, or offers
or promises any public official or any person
who has been selected to be a public official
to give anything of value to any other person
or entity, with intent-

(1) to influence any official act; or

(2) to influence such public official
or person who has been selected to be an
official to commit or aid in committing,
or collude in, or allow, any fraud, or make
opportunity for the commission of any fraud,
on the United States; or

(3) to induce such public official or
such person who has been selected to be a
public official to do or omit to do any act
in violation of his lawful duty, or




1 (continued)

(c) Whoever, being a public official or person
selected to be a public, directly or indirectly, ‘
corruptly asks, demands, exacts, solicits,
seeks, accepts, receives, or agrees to receive
anything of value for himself or for any other
person or entity, in return for:
(1) being influenced in his performance
of any official act; or
(2) being influenced to commit or aid
in committing, or to collude in, or allow,
any fraud, or make opportunity for the com-
mission of any fraud, on the United States;
or

(3) being induced to do or omit to do any
act in violation of his official duty; or
(d) Whoever, directly or indirectly, corruptly
gives, offers, or promises anything of value
to any person, or offers or promises such
person to give anything of value to any other
person or entity, with intent to influence
the testimony under oath or affirmation of
such first-mentioned person as a witness upon
a trial, hearing, or other proceeding, before
any court, any committee of either House or
both Houses of Congress, or any agency, com-
mission, or officer authorized by the laws of ‘

the United States to hear evidence or take
testimony, or with intent to influence such
person to absent himself therefrom; or
(e) Whoever, directly or indirectly, corruptly
asks, demands, exacts, solicits, seeks, ac-
cepts, receives, or agrees to receive anything
of value for himself or for any other person
or entity in return for being influenced in
his testimony under oath or affirmation as
a witness upon any such trial, hearing, or
other proceeding, or in return for absenting
himself therefrom-

Shall be fined not more than $20,000
or three times the monetary equivalent of
the thing of value, whichever is greater,
or imprisoned for not more than fifteen years,
or both, and may be disqualified from holding
any office of honor, trust, or profit under
the United States.
(£) Whoever, otherwise than as provided by
law for the proper discharge of official duty,
directly or indirectly gives, offers, or prom-
ises anything of value to any public official,
former public official, or person selected
to be a public official, for or because of
any official act performed or to be performed .
by such public official, former public official,
or person selected to be a public official; or




was passed in 1962 as a standardization and consolidation
of more than twenty separate provisions of the earlier

code.2 Although section 201 applies generally to all

1 (continued)

(g) Whoever, being a public official, former
public official, or person selected to be
a public official, otherwise than as provided
by law for the proper discharge of official
duty, directly or indirectly asks, demands,
exacts, solicits, seeks, accepts, receives,
or agrees to receive anything of value for
himself for or because of any official act
performed or to be performed by him; or
(h) Whoever, directly or indirectly, gives,
offers, or promises anything of value to any
person, for or because of the testimony under
oath or affirmation given or to be given by
such person as a witness upon a trial, hearing,
or other proceeding, before any court, any
committee of either House or both Houses of
Congress, or any agency, commission, or officer
authorized by the laws of the United States
to hear evidence or take testimony, or for
or because of his absence therefrom; or
(i) Whoever, directly or indirectly, asks
demands, exacts, solicits, seeks, accepts,
receives, or agrees to receive anything of
value for himself for or because of the test-
imony under oath or affirmation given by him
as a witness upon any such trial, hearing, or
other proceeding, or for or because of his
absence therefrom-

Shall be fined not more than $10,000
or imprisoned for not more than two years,
or both.

2Prior to 1962, there were at least 23 separate statutes
which covered bribery offenses in Title 18 of the United
States Code. The old code provisions were organized as
follows:

18 U.S.C. §§201-202 (1958) (general)

18 U.S.C. §§204-205 (1958) (members of Congress)

18 U.S.C. §§206-208 (1958) (Judges and judicial officers)

18 U.S.C. §§203, 209-210, 1503-05 (other persons
in legal administration)

18 U.S.C. §§211, 213 (1958) {(revenue and customs
officers)

18 U.S.C. §§214-215 (1958) (those procuring public

office)
18 U.S.C. §§217-223 (1958) (government banking
and lending operations). Congress specifically



public officials, there still exist a number duplicative
statutes that prohibit bribery involving specified
government officials.3 In general, section 201 (b)
prohibits the offering or making of a bribe to a public
official, while section 201 (c) prohibits its solicit-

ation or acceptance.

B. Elements of the Offense
1. Conduct
a. Section 201 (b)--the donor
§5 Three forms of conduct are prohibited by this section:
giving, offering or promising anything of value to a public
official. If the culpable intent is present,4 the grava-

men of the offense is the conduct itself, not the result.

2 (continued)

negatived any intent to restrict the broad scope that
the courts gave to the earlier statutes. S. Rep. No.
2213, 87th Cong., 2d Sess. (1962), reprinted in 1962

U.S. Code Cong. & Ad. News 3852-3, As a result, the

rationale of decisions under the earlier statutes re-
mains relevant.

37 U.S5.C. §60, 87(b), 473(c) (1), (2), 511(i){(d), and

511 (k) (all employees and inspectors under cotton stand-
ards, grain standards, cotton statistics and estimates,
tobacco inspection, and Farmer's Home Acts).

19 U.S.C. §1620 (customs officers), 21 U.S.C. §622 (meat
inspectors), 26 U.S.C. §7214 (revenue officers), 33 U.S.C.
§447 (navigation inspectors), 33 U.S5.C. §990 (St. Law-
rence Seaway officials), 43 U.S.C. §254 (Homestead Act
Officials).

The following Title 18 provisions also prohibit official
bribery in certain cases: 18 U.S.C. §§152 (bankruptcy
officials), 217 (officers of Dept. of Ag. adjusting farm
indebtness), 1912 (vessel inspectors).

4
State of mind requirements are discussed infra at para-
graphs 19-21.




In United States v. Kemmel5 it was noted that,

The statute is violated when an offer to

bribe is made regardless of the occasion

therefore provided it is done with the requ-

isite intent and the offeree is a %erson of

the sort described in the statute.
Hence, it makes no difference that the official to whom
the bribe was given or promised was not actuaily influ-
enced or corrupted7 or that the official does not actually
have the authority to bring about the result which the
offeror desires.8

6 It has been held that secti : 201 (b) states three

separate offenses. 1In United States v. Lubomski9 the

court said,

Three separate and distinct activities may
form the basis of a vioclation of section 201,
since the giving, offering or promising some-
thing of value are stated disjunctively in
the statute. Each constitutes a different
means of violating the statute, and consequently
it has been held that each of the three modes
may give rise to a separate and distinct
offense even when parts of a single trans-
action, since eachl8nvolves an element which
the others do not.

188 F.Supp. 736 (M.D. Pa. 1960), aff'd per curiam, 295
F.2d 712 (3d Cir. 1961l), cert. denied, 368 U.S. 988
(1962) .

614. at 7309.

7United States v. Anderson, 509 F.2d4 at 312; (D.C. Cir,
1974), cert. denied, 420 U.S5. 991 (1975); United States
v. Jacobs, 431 F.2d 754 (24 Cir. 1970}, cert. denied,

402 U.S. 950 (1971).

8United States v. Anderson, 509 F.2d at 332; United States
v. Troop, 235 F.2d 123 (7th Cir. 1956).

9United States v. Lupbomski, 277 F. Supp. 713 (N.D. Ill.
1967) .

lOL@. at 716-7. See also United States v. Michelson,
165 F.2d 732 (2d Cir.), aff'd 335 U.S. 469 (1948).




This view was recently upheld in United States v. Bern-

stein,ll where the court found that:
It was not . . . simply the payment of the
money which constituted the offense under
section 201; it wiﬁ also the offering or
promising to pay.
Further, it appears that where a bribe is paid by install-
ments, each separate payment, even if part of a single
transaction, constitutes a separate violation.13
17 Finally, the statute does not discriminate between

success and failure. As noted in United States v.

Jacobs:l

The statute makes attempted bribery a crime,
and so long as a bribe is 'offered or promised’
with the requisite intent to influenfg any
official act the crime is committed.

b. Section 201 (c)--the recipient

48 Section 201 (c) is the counterpart to section 201(b).

It prohibits the solicitation of bribes by public officials.

1533 F.2d4 775 (2a cir. 1976).

12
Id. at 800. But see United States v. Kemler, 44 F.

Supp. 649 (D.C. Mass. 1942), For the opposite view that
the forerunner to section 201 did not create separate

offenses and that the statute should be read conjunc-
tively.

13United States v. Anderson, 509 F.2d at 333. See also
United States v. Cohen, 384 F.2d 699, 700 (2d Cir. 1967)
United States v. Donovan, 339 F.2d 404, 410 (7th Cir.

1964), cert. denied, 380 U.S. 975 (1965); United States

v. Alaimo, 297 F.2d 604, 606 (3@ Cir. 1961), cert. denied,
369 U.S. 817 (1962).

-
14

14 .
431 F.2d 754 (2d Ccir. 1970), cert. denied, 402 U.S.
950, reh. denied, 403 U.S. 912 (1971).

1374, at 760.




The conduct requirements are met by showing that a public
official "asked," "demanded," "exacted," "solicited,"
"sought," "accepted," "received," or "agreed to receive"
anything of value in return for exerting influence.

As with section 201(b), if the culpable intent is shown,16
the conduct itself, not the result, is the focus of the
offense. The Supreme Court noted in United States v.

Brewster:17

There is no need for the government to show
that the defendant fulfilled the alleged
illegal bargain; acceptance of the bribe
is the violation of the statute, nof8the
performance of the illegal promise.
49 While courts construed earlier statutes to state
separate and distinct offenses,19 no recent case can
be found to that effect. The legislative history of

section 201 suggests, however, that these earlier inter-

pretations should still stand. 20 In Egan v. United
16State of mind is discussed infra at paragraphs 19-21.
17408 u.s. 501 (1972).

1814, at s526.

;
Ysee Egan v. United States, 287 F. 958 (D.C. Cir. 1923).

20The senate report that accompanied this bill noted that:

A secondary feature of the bill is the
substitution of a single comprehensive section
of the Criminal Code for a number of existing
statutes concerned with bribery. This con-
solidation would make no significant changes
of substance and, more particularly, would
not restrict the broad scope of the present
bribery statutes as construed by the courts.

S. Rep. No. 2213, 87th Cong., 2d Sess.(1962), reprinted
in [1962] U.S. Code Cong., & Ad. News 3852, 3853.




States,zlthe court dealt with the defendant's claim
that the indictment that charged him with bribery was

duplicative. The court held that the statute properly
stated three separate offenses.22 It has not been decided

whether each act of acceptance, though part of a single
transaction, constitutes a separate violation.23 Like
section 201 (b), section 201 (c) places attempts on the
same footing with success.24

2. Attendant circumstances

a. Public official

10 Both sections are directed at bribes involving

a "public official" who is defined in section 201(a).25
Section 201 (a) does not include former public officials.
It is limited to present public officials and those who

by appointment, election or nomination will soon become

public officials.

P

2ly87 ¥. 958 (D.C. Cir. 1923).

22£g. at 961-62. See also United States v. Raff, 161
F. Supp. 276, 282 (M.D. Pa. 1958) (the court found that
the statute which read, "accepts or receives," stated
two separate offenses).

23Again, the legislative history and earlier decisions
construing different sections of the same statute imply
that it would. See notes 19, 20 supra.

2411 United States v. Russel, 255 U.S. 138, 143 (1921)
the Supreme Court commented:

Guilt is incurred by the trial [attempt]--
success may aggravate, it is not a condition
of it.

25Set out at note 1 supra.




11 Four groups of officials are included in section
201 (a):

(1) Members of Congress

(2) Officers or employees of the United States

(3) Persons acting for or on behalf of the
United States in any official function

(4) Jurors

In Hurley v. United States,26 it was decided that the

- phrases "officer or employee" and "person acting for

or on behalf of the United States in any official function"
should be read disjunctively. The phrase "in any official
function," therefore, modifies only the word "person"

and not the phrase "officer or employee."27 Hence,

it is no defense that a bribe was offered to an officer

or employee not acting in an official function. This
reasoning under the earlier statute was accepted and

applied by the Fifth Circuit in Parks v. United States.28

Y12 The courts have construed the phrase "officer or

employee" literally.29 The phrase has been taken to

26195 .24 297 (4th Cir. 1951).
2714. at 299.
28

355 F.2d 167 (5th Cir. 1965).

29The rationale for this position was suggested in Sears
v. United States, 264 F. 257 (lst Cir. 1920):

Final decisions frequently, perhaps generally,
rest in large part upon honesty and efficiency
of preliminary advice, . ., . Honesty at the top
is not enough; it must begin at the bottom and
run through the whole service.

Id. at 261.




include a warehouseman at an Air Force base,BO a nar-
cotics agent,3l an internal revenue collector,32 a camp
administrator at a federal prison,33 and a representative
of the Small Business Administration.34

13 The courts have liberally construed the phrase
"person acting for or on behalf of the United States

in any official function." It has been interpreted

to include civilians temporarily charged with federal
responsibility, whether part-time or full-time, paid

or unpaid.35 Nevertheless, full federal funding of a

city employee's salary is insufficient to create a "public

official" within the meaning of the statute.36

3OFulks v. United States, 283 F.2d 259 (9th Cir.), cert.
denied, 365 U.S. 812, reh. denied, 365 U.S. 864 (1960).

31Hone Wu v. United States, 60 F.2d 189 (7th Cir. 1932).

32United States v. Piazza, 148 F.2d 334 (24 Cir. 1945).

33United States v. Alessio, 528 F.2d 1079 (9th Cir.),
cert. denied (1976).

34United States v. Pommerening, 500 F.2d 92 (l10th Cir.),
cert. denied, 419 U.S. 1088 (1974), reh. denied, 420
U.S. 939 (1975).

35Kemler v. United States, 133 F.2d4 235 (1lst Cir. 1943)
(examining physician at Selective Service Board); Harlow
v. United States, 301 F.2d4 361 (5th Cir.), cert. denied,
371 U.S. 814 (1962) (civilian employees of European
Exchange System).

36United States v. Loschiavo, 531 F.2d 659 (24 Cir.
1976); United States v. Del Toro, 513 F.2d 656 (2d Cir.),
cert. denied, 423 U.,S. 826 (1975).




Y14 It is immaterial under this section whether the officer
to whom the bribe was offered or given could bring about
the desired result.37

415 In United States v. Jennings,38 the defendant contended

that his ignorance that the offeree was a federal official
barred prosecution under section 201. The court refused
to recognize such a defense, writing:

Though the official must be a federal official
to establish the federal offense, nothing in
the statute requires knowledge of this fact
which we perceive as a jurisdictional rather
than an a scienter [emphasis in original]
regquirement.

b. Anything of value

{16 Section 201(b) prohibits anyone from offering,
promising, or giving "anything of value" to a public
official. Identical language appears in section 201(c).
Almost invariably, the payments involve cash. The

phrase, however, is not limited to payments of cash.

37United States v. Anderson, 509 F.2d 312 (D.C. Cir.
1974), cert. denied, 420 U.S. 991 (1975) (no defense
that officer lacked power to bring about desired result);
United States v. Hall, 245 F.2d 338 (2d Cir. 1957) (no
defense that immigration inspector had no authority

to grant or deny particular application); Wilson v.
United States, 230 F.2d 521 (4th Cir.), cert. denied,
351 U.S. 931 (1956) (no defense that defendant was no
longer directly in chain of supervision); United States
v. Lubomski, 277 F. Supp. 713 (N.D. Ill. 1967) (im~
material that person bribed is without authority to
bring about desired result).

38471 F.2d 1310 (24 Cir.), cert. denied, 411 U.S. 935
(1973).

3914. at 1312.




40

Thus, in United States v. Pommerening, the gift of

a five thousand dollar car constituted a violation.

c. Directly and indirectly
41

417 In United States v. Rosner, the fact that the

money was filtered through an intermediary was held to
be immaterial on the question of liability since section
201 (b) expressly prohibits indirect payment as well.
Regarding direct payments,42 identical language exists
in .section 201 (c).

d. Any other person or entity

4§18 Section 201(b) and (c) expressly forbid bribes both
to the public official himself and to any other person or

entity. At some point, a payment made to "any other person

or entity" is no different than an indirect payment. Thus, '

in United States v. Brewster,43 the court considered pay-

ments that were made to a campaign committee both as pay-
ments to a separate entity and as payments made indirectly
to the defendant.44

3. State of mind

a. Standard of mental culpability

419 The prosecution must show that the conduct specified

40500 F.24 92, 97.

4
1352 F. Supp. 915 (S.D.H.Y. 1972), aff'd 516 F.2d 269
(2d Cir. 1973).

42

;[_d;. at 923. ‘

43506 F.2d4 62 (D.C. Cir. 1974).

14, at 75-76.



in sections 201(b) and (c) was underaken with a specific

intent to corrupt.45 Hence, under section 201(b), the bribe

. must be offered or given with the specific intent:

(1) To influence any official act, or

(2) To influence such public official or person
to aid in committing any fraud on the United
States, or

(3) To induce such public official to do or omit
to do any act in violation of his cfficial
duty.

Under section 201(c), the bribe must be solicited or

accepted with the specific intent "in return for"46

(1) Being influenced in the performance of any
official act, or

(2) Being influenced to commit or aid in commit~-
ing any fraud on the United States, or

(3) Being induced to do or omit to do any att
in violation of nis official duty.

Under both sections, the bribe must be intended to influ-
ence future conduct.,47

. b. Proof of intent-~direct evidence

{20 Unlike other crimes, there is always a witness to

a bribe. Hence, there is always some direct evidence bear-
ing on the defendant's intent. The scrupulous citizen

or public official can be placed on the stand to testify

or the conversation itself may be played to the court,

45H.R. Rep. No. 748, 87th Cong., lst Sess. states:

The word 'corruptly' . . . means with wrongful
or dishonest intent.

461n United States v. Brewster, 506 F.2d 62, 72 (D.C.
Cir. 1974), this requirement was viewed as a guid pro

quo.

. 4711: is simply not possible to influence past conduct.




48

when aveilable. This kind of direct evidence nearly

always establishes the state of mind of the donor, but
it is not always sufficient to establish the intent of
the recipient who may try to characterize the illicit
receipt as graft, the lesser offense.

c. Proof of intent-<circumstantial evidence

921 Payment of the bribe itself, of course, is strong
circumstantial evidence of an individual's intent.49
Evidence that relates to the opportunity and motive is
also important. For example, a taxpayer who offers a sum
of money to an agent of the Internal Revenue Service
during the course of an audit is in a poor if not im-
possible position to contest the matter of his intent.50
Evidence that describes the defendant's official capacity ‘

and the matter that was pending before him was properly

admitted in Stephens v. United States51 in a prosecution

488ee Lopez v. United States, 373 U.S. 427 (1962), reh.
denied, 375 U.S. 870 (1963): United States v. Greenberg,
445 F.2d 1158 (24 Cir. 1971); United States v. Koska,
443 F.24 1167 (24 Cir.), cert. denied, 404 U.S. 852
(1971); United States v. Madda, 345 F.2d 400 (7th Cir.
1965).

“9United States v. Barash, 365 F.2d 395 (2d Cir. 1966),
cert. denied, 396 U.S. 832 (1967). The fact of payment,
however, i1s not sufficient in itself to establish the
requisite intent under section 201 (b).

*05ee United States v. Harary, 457 F.2d 471 (2d Cir. 1972);
United States v. Barash, 365 F.2d 395 (24 Cir. 1966).

But see United States v. Crutchfield, 547 F.2d 496 (9th
Cir. 1977), discussed infra at note 90.

51 ‘I’

347 F.2d 722 (5th Cir. 1965).




for bribery. Testimony that shows convictions for similar
prior crimes may also be admitted.52
4. Defenses

a. Entrapment

22 Entrapment is frequently raised as a defense to a

53

charge of bribery. If proven, it is a complete defense

to the charge. Speaking for the Court in Lopez v. United

States,54 Mr. Justice Harlan described the defense:

The conduct with which the defense of entrap-
ment is concerned is the manufacturing of
crime by law enforcement officia%g and their
agents. [emphasis in original]

To establish the defense, the defendant must show that
the alleged offense was instigated by the law enforcement

56

officials. Yet if the plan of bribery originates with

the defendant and officers merely provide an opportunity
for its fulfillment, there is no entrapment.57
b. Extortion

423 Extortion is also a requently raised defense to

a charge of bribery. The defendant will try to prove

52United States v. Roberts, 408 F.2d 360 (2d Cir. 1969).

53For a case where entrapment was established, see United
States v. Klosterman, 248 ¥F.2d 191 (34 Cir. 1957).

54393 y.s. 427 (1963).
514, at 434.
56

United States v. Russell, 411 U.S. 423 (1973).

57United States v. Tartar, 439 F.2d4 1300 (9th Cir.), cert.
denied, 404 U.S. 866 (1971).




that the bribe was coerced. In United States v. Barash58

the court found that extortion was not a complete defense .
like duress, but that it bore on the state of mind nec-

essary for the commission of bribery.59 Hence, the jury

is allowed to weigh this evidence in determining whether

the defendant had the state of mind necessary to commit

bribery.
ITI. THE FEDERAL LAW OF GRAFT

A, Basic Statutory Provisions
124 Section 201 may be severed into a bribery prohibition

composed of subsections (b) and (c), and a graft prohib-

60 The graft ‘
61

ition consisting of subsections (£) and (g).
provisions were first added to section 201 in 1962.
Section (f) prohibits graft by the donor while section
(g) prohibits graft by the recipient. The purpose of

these sections was described in United States v. Brewster:62

The gratuity sections (f) and (g) . . .
were primarily designed to take care of
the case where the illegal payer offers
a public official a gift for doing what

the public official is paid to do anyway.63

58 .
8united States v. Barash, 365 F.2d 395 (2d Cir. 1966).

>14. at 401.
60 .
These sections are set out at note 1, supra.
61 . . . .
?he constitutionality of these sections has been upheld.
United States v. Irwin, 354 F.2d 192, 196 (2d Cir.), cert. ‘
denied, 383 U.S. 967 (1965).

2506 7.2d 62 (D.C. Cir. 1974).

6314, at 72 n.2s.




Graft is distinguished from bribery in that the element
of intent to influence or be influenced need not be

64 This is the crucial distinction

alleged or proved.
between the two. The elimination of the element of

specific intent was explained in United States v. Irwin:65

The awarding of gifts thus related to an
employee's official acts is an evil in it-
self, even though the donor does not corruptly
intend to influence the employee's official
acts, because it tends, subtly or otherwise,
to bring about preferential treatment by
Government officials or employees, consciously
or unconsciously, for those who give giggs

as distinguished from those who do not.

125 The two crimes can be distinguished on three further
grounds. Firsi:, (£) and (g) reach offers of anything

of value to former as well as present public officials
whereas (b) and (c) do not include former public officials.67
Second, under (f) and (g) an offense is committed only if
the payment is made directly or indirectly to the public

official. By contrast, a bribe under (b) and (c) can

be paid to the public official, or to any other person

64This is the crucial distinction between the bribery
and graft provisions. See United States v, Brewster,

506 F.2d 62 (D.C. Cir. 1974); United States v. Barash,
412 F.24 26 (24 Cir.), cert. denied, 396 U.S. 832 (1969);
United States v. Irwin, 354 F. 192 (24 Cir.), cert.
denied, 383 U.S. 967 (1965). It has also been suggested
that the graft provisions were added because it was often
difficult to prove intent. Hearings on H. Rep. No.

2156 before the Antitrust Subcom. of the House Com.

on the Judiciary, 86th Cong., 24 Sess., ser. 17, pt.

2 at 613 (1960).

65354 F.2a 192.
®614. at 196.
67

Discussed infra 9428.




68 Third, (£) and (g) reach

agreed upon by the parties.
payments “for or because of" official action. Thus,

these sections apply to money given for past acts while
(b) and (c) extend to bribery with intent to influence

future a.ction.69

B. Elements of the Offense
1. Conduct

a. Section 201 (f)

426 There is no difference between the conduct proscribed
by this section and that which is prohibited by section
2Ol(b).70 Presumably, like subsection (b), the offenses

71 There

in subsection (f) are to be read disjunctively.
is no reason to expect that identical language within
the same provision would be given inconsistent meanings.

As a result, each offense, even if part of the same

transaction, would give rise to separate and distinct

liability. The language of section 201(f) specifically

prohibits offers as well as gifts. An attempted gift

68Discussed infra ¢30.

69Discussed infra ¢28.

70This conduct requirement is discussed supra {{5-7.

7lA.pparently, this point has not yet been decided. Even
so, the cases so construing section 201 (b) would lend
support to this view. See United States v. Bernstein,
533 F.2d4 775, 800 (2d Cir. 1976); United States v. Lub-
omski, 277 F. Supp. 713, 716-7, (N D. IIL. IS677.

72Unless, of course, the court chose to read the section
conjunctively, Cf. United States v. Kemler, 44 F. Supp.
649 (D.C. Mass. 1942).




under this section would also be treated no differently
than a completed gift.

b. Section 201 (qg)

§27 Again, the conduct that is prohibited under this
subsection is the same as that which is proscribed under

subsection 201(0).73

As the discussion above indicates,
there is no reason to expect that the courts would view
the language in this subsection differently than the

identical language in subsection (c).

2. Attendant circumstances

a. Public official

€28 Like the bribery provisions of subsections (b) and
(c), the graft provisions are directed at gratuities
involving a "public official" as defineé in subsection
(a) . Unlike the bribery provisions, the prohibitions
of subsections {f) and (g) extend to former as well as
present public officiais. 1In addition, the graft section
would prohibit payments "for or because of any official
74

act," thus encompassing past, present and future acts.

b. Anything of value

§29 This language is identical to that in subsections

73The conduct requirement of section 201 (c) is discussed
above at I(B) (1) (b).

’45ee United States v. Bishton, 463 F.2d 887, 892 (D.C.
Cir. 1972), where the court said,

[Wle have no doubt that Congress intended
to reach demands and acceptances of money
for acts already performed....




{(b) and (¢). As mentioned above,75 it must be taken to
mean what it says.

c. Directly or indirectly

430 Subsections (b) and (c) bar payments made either

to the public official or any other agreed upon person
or entity. The graft prohibitions extend only to pay-
ments made directly or indirectly to the public official.

In United States v. Brewster,76 the court looked through

payments made to the defendant's campaign committee
and found payments made indirectly to the defendant
in violation of section 201(g).

d. Otherwise than as provided for by law

31 This is the crucial clause. It constitutes an

attendant circumstance; it is also necessary to show

state of mind in reference to it. The prosecution must

prove (1) that the conduct was in fact otherwise than
as provided by law and (2) that the defendant knew that
the conduct was otherwise than as provided by law. An
offer or solicitation prompted through inadvertance or
mistake or by some other innocent reason would thus be
77

excluded from the section.

3. State of mind

a. Standard of mental capacity-=ability

{32 Intent is not required under either section 201 (f)

5
See paragraph 17, supra.

,
®506 F.2a 62, 75-76 (D.C. Cir. 1974).

77 .
United States v. Irwin, 354 F.2d at 197.




or (g).78 Instead, the prosecution must prove that the

. defendant acted with knowledge of the attendant cir-
cumstances. It must show that the defendant knew that
the payment was offered or solicited otherwise than as
provided by law for the proper discharge of official
duty.79

b. Proof of knowledge-~-direct evidence

433 Proof of knowledge is available through testimony
by either the donor -or the recipient or both. Direct
evidence is also obtainable by the use of wiretapping

and bugging devices. In United States v. Hara:z,so

conversations obtained by the use of a concealed tape
recorder were used in a prosecution under section 201 (b)

and (f).

78Se_e comment and authorities cited at note 64, supra.

791n United States v. Irwin, 354 F.2d at 197, the court
noted,

Obviously Congress made a distinction
between the two groups of subsections and
purposely omitted from the latter group the
description of the specific intent which
was an essential element of the former.

This does not mean, however, that intent
is not an essential element of the offense
set forth in §200(f). Although the specific
intent of subsections (b) through (e) are not
required, nevertheless, to convict an accused
under subsections (f) through (i), it is nec-
essary that the Government prove that he com-
mitted the act prohibited knowingly and pur-
posefully and not through accident, misunder-
standing, inadvertence or other innocent reasons.

‘, 80457 p.2a 471, 473-74 (24 Cir. 1972).




c. Proof of knowledge-~circumstantial evidence

Y34 Actual payment or receipt of a gratuity bears on ‘

the defendant's knowledge, though it may not be sufficient

to establish knowledge.81 In United States v. Polans]iy,82

the prosecution was permitted, over objection, to cross-
examine the defendant about his financial condition
during the years in question.83 The court found this
line of questions reasonably probative of the defendant's
motive for seeking and accepting gratuities.

4. Defenses

a. Entrapment

4§35 The principles relating to the use of entrapment
as a defense are discussed above at paragraph 22. There

is no reason to expect that these same principles would

not apply to a prosecution for graft.

b. Extortion
36 Few cases have raised the issue of whether showing
extortion would constitute a defense to a charge of graft.

In United States v. Barash,84 the court expressed the view

that extortion was not properly available as a defense

81Proof of payment alone was insufficient to prove spec-
ific intent under the bribery provisions of §201. United
States v. Barash, 365 F.2d 395, 402-3 (24 Cir. 1966).

82418 F.2d 444 (2a cir. 1969).
8314. at 44s.
84

365 F.2d 395 (2d Cir. 1966).




to crimes that have no requirement of specific intent.85

Its rationale was that extortion only tended to negate

the specific intent requirement of bribery.

C. Relationship Between the Bribery and Graft Provisions
of Section 201.

Y37 The relationship between 201(b) and (c) and 201

(f) and (g) was set out in United States wv. Umans,86

where the court stated,
[TIhe correct relationship between §201(b) and
§201(f) is that §20§§f) is a lesser included
offense of §201(b).

The court held that the lesser conviction should be va-

cated where a single transaction resulted in convictions

and sentences under both sections.88 The jury may con-

sider both charges only where an element of required

85;@. at 402. This proposition has been cited with
approval in United States v. Ramzy, 446 F.2d4 1184, 1186
(5th Cir.), cert. denied, 404 U.S. 992 (1971).

863658 F.2d4 725 (2d Cir. 1966), cert. denied, 389 U.S.
80 (1967).

87Id. at 730. See also United States v. Brewster,506
F.2d at 72; United States v. Harary, 457 F.2d at 475.

In so holding, the court said,

There is no reason to believe that Congress
intended that there should be concurrent con-
victions and sentences under both sections,
and we should not allow multiple convictions
based on the same transactions even where

the sentences are concurrent.

United States v. Umans, 368 F.2d4 at 730.




proof is in dispute. The Supreme Court has held:

A lesser-included offense instruction is

only proper where the charged greater offense
requires the jury to find a disputed factual

element which is not reguired fgg conviction

of the lesser-included offense.

Since there are no contradictory elements of proof be-
tween the different sections of 201, the only additional
" element, the requirement of intent, must be in dispute

if the jury is to be charged on both offenses.90

895ansone v. United States, 380 U.S. 343, 350 (1965).

90See United States v. Harary, 457 F.2d 471; United States

v. Brewster, 506 F.2d 62. See also United States v.
Crutchfield, 547 F.2d 496 (9th Cir. 1977). This case
provides a good fact pattern to illustrate the difference
between bribery and graft. The court found that defendant's
offer of $1500 to an IRS agent during an audit could be
merely graft and defendant was entitled to a jury charge

on that lesser included offense in addition to the charge

on bribery. The facts were that the defendant repeatedly
told the agent that he had done nothing wrong and wanted

to assist in getting material together to complete the
audit; the IRS agent criticized the work done by defendant's
accountant and offered to work with the defendant in
reconstructing the records.




III. THE FEDERAL LAW OF EXTORTION--THE HOBBS ACT

A. Basic Statutory Provisions

138 The federal law of extortion is contained in a number

of sections scattered throughout the code.91 The single

9118 U.S.C. §872 (1970) punishes by up to three years

in prison any officer or employee of the United States
who commits or attempts to commit an act of extortion.
The statute reads as follows:

Whoever, being an officer, or employee
of the United States or any department or
agency thereof, or representing himself to
be or assuming to act as such, under color or
pretense of office or employment commits
or attempts an act of extortion, shall be
fined not more than $5,000 or imprisoned not
more than three years, or both; but if the

. amount so extorted or demanded does not ex-
ceed $100, he shall be fined not more than
$500 or imprisoned not more than one y=2ar,
or both.

The statute nowhere defines "extortion." In United

States v. Sutter, 160 F.2d 754, 756 (7th Cir. 1947),
the court distinguished extortion at common law from
the extortion described by this statute:

At common law, if a public employes: under
color of his office demanded and received
money or a thing of value to which he wes
not entitled, he was guilty of extortion....
The instant statute requires more. It does
more than substitute color of office for
fear, threats, or pressure. The use of of-
ficial position must be coupled with extortion.
Under this statute, a Federal employee is
guilty only if he uses his office to place
another under compulsion of fear, force, or
the undue exercise of power, so that such
person parts with something of value unwill-
ingly and involuntarily. It is the oppressive
use of official position that is the essence
. of this offense. Official acts must be com-
mitted which cause another to act by reason
of the pressure therefrom and not of his own
volition.




most important of these is the Hobbs Act, 18 U.S.C.

92 . .
§1951. Unlike the statutes regulating conduct that

92 {continued)

Thus, this statute expanded the common law meaning of
extortion. Unlike the provisions of the bribery and
graft sections, this s*atute has been construed narrowly.
United States v. Kelly, 86 F.2d 613 (2d Cir. 1936). This
statute fails to express a state of mind requirement.

Of the handful of cases that have been brought under

this statute, indictments that charged the defendant
with willful, knowing, unlawful, and corrupt use of
federal office was held sufficient. United States v.
Sutter, 160 F.2d at 755.

I.R.C. §7214(a) is a more specific statute. It
punishes by up to five years in prison any revenue officer
who is found guilty of extortion.

18 U.S.C. §874 (1970) makes it a crime to coerce
kickbacks from employees engaged in public works financed
in whole or in part by grants from the United States.

A conviction can lead up to five years in prison.

18 U.S.C. §875 (1970) makes it a crime to transmit
by interstate facilities any communication containing .
either a demand for ransom or a threat to kidnap or
injure someone.

18 U.S.C. §§876, 877 punish the use of the foreign
or domestic mails to engage in any scheme to extort.

18 U.S.C. §894 punishes by up to twenty years
persons who engage in extortionate credit transactions.

92The Hobbs Act provides in part:

§1951. Interference with commerce by threats
or violence.

(a) Whoever in any way or degree obstructs,
delays, or affects commerce or the movement
of any article or commodity in commerce, by
robbery or extortion or attempts or conspires
to do so, or commits or threatens physical
violence to any person or property in further-
ance of a plan or purpose to do anything in
violation of this section shall be fined not
more than $10,000 or imprisoned not more than
twenty years, or both.

(b) As used in this section-

(1) The term "robbery" means the unlawful
taking or obtaining of personal property from
the person or in the presence of another, against ‘
his will, by means of actual or threatened




is distinctively of federal concern,93 the Hobbs Act
assumes federal jurisdiction to punish conduct of a wider
scope, that is, conduct that would otherwise fall within
the police power of the States. This jurisdiction is
based on the power to regulate conduct that "affects"
interstate commerce. Hence, it is not so much the con-
duct as the result that is technically forbidden under
the Hobbs Act since acts of extortion that do not affect

commerce are beyond the scope of the statute.94

B. Elements of the Offense
1. Conduct

439 The conduct proscribed by the Hobbs Act is an

92 (continued)

force, or violence, or fear of injury, immed-
iate or future, to his person or property,

or property in his custody or possession,

or the person or property of a relative or
member of his family or of anyone in his company
at the time of the taking or obtaining.

(2) The term "extortion" means the ob-
taining of property from another, with his
consent, induced by wrongful use of actual
or threatened force, violence, or fear, oxr
under color of official ricght.

' (3) The term "conmerce" means commerce within the
District of Columbia, or any Territory or Possession of the
United States; all commerce between any point in a State,
Territory, Posession, or the District of Colunbia and any
voint outside thereof; all cormerce between points
outside such State; and all other commerce over which the
United States has jurisdiction.

9318 U.S.C., §§201 and 872 are examples of these.

94In light of the decisions discussed 1nfra, it seems
fair to ask whether it is possible to commit extortion
without in some way or degree affecting commerce.




act or attempted act of extortion by a public official.95

The act defines extortion as

the obtaining of property from another, with
his consent, induced by wrongful use of actual
or threatened force, violence gg fear, or
under color of official right.

Until recently,97 almost all prosecutions of local
officials for extortion under this act proceeded on
the theory that wrongful use of force or fear constituted

98 99

the act of extortion. In United States v. Kenny,

however, it was recognized for the first time that this

definition of extortion should be read disjunctively:

95Actually, the Act proscribes much more than extortion,
“ut these proscriptions are beyond the scope of this
paper. See generally Annot., 4 A.L.R. FED. 881 (1970);
67 AM. Jur. (second) Robbery §§100-103 (1973). )

9618 U.5.C. §1951(b) (2) (1970).

97This development is discussed in 62 Va. L. Rev. 439,
443 (1976).

98nited States v. Gill, 490 F.2d 233 (7th Cir. 1973),
cert. denied, 417 U.S. 968 (1974); United States v.
beMet, 486 F.2d 816 (7th Cir. 1973), cert. denied, 416
U.S. 969 (1974);United States v. Kenny, 462 F.2d 1205
(3d Cir.), cert. denied sub. nom. 409 U.S. 914 (1972);
United States v. Hyde, 448 F.2d 815 (5th Cir. 1971),
cert. denied, 404 U.S. 1058 (1972); United States v.
Pranno, 385 F.2d 387 (7th Cir. 1967), cert. denied,
390 U.S. 944 (1968); United States v. Sopher, 362 F.2d
523 (7th Cir.), cert. denied, 385 U.S. 928 (1966);
Ladner v. United States, 168 F.2d 771 (5th Cir.), cert.
denied, 335 U.S. 827 (1948); United States v. Kubacki,
237 F. Supp. 638 (E.D. Pa. 1965).

99462 ¥.2d 1205 (3d Cir.), cert. denied, 409 U.S. 914
(1972) .




The "under color of official right" language
plainly is disjunctive. That part of the
definition repeats the common law definition
of extortion, a crime which could only be
committed by a public official, and which
did notlﬁsquire proof of threat, fear, or
duress.

101

In 1974, the first prosecution under the Hobbs Act

to rely solely on the "color of official right" definition
of extortion was affirmed by the Seventh Circuit in

United States v. Staszcuk.lo2 Since then, this reading

of the act has been upheld in every case in which the
point has been raised.lo3 Thus, the act defines ex-
tortion in two distinct ways. One involves the wrong-
ful use of fear; the other involves the wrongful use
of office.

40 This new reading of the act created another issue:

the meaning of extortion by "color of official right."

As a practical matter, the issue is whether the disjunctive

10014, at 1229.

lOlIn Kenny, the defendants were charged with extortion
through the wrongful use of fear and under the "color
of official right" provision.

102545 §.24 875 (7th Cir. 1974), rev'd on other grounds,
517 F.2d 53 (7th Cir.), cert. denied, 423 U.8. 837 (1975).

103, i ted States v. Hall, 536 F.2d 313 (10th Cir. 1976),
cert. denied (1977); United States v. Hathaway, 534 F.2d
386 (1lst Cir. 1976), cert. denied, (1977); United States
v. Trotta, 525 ¥.2d, 1096 (24 Cir. 1975), cert. denied,
425 U.S. 971 (1976); United States v. Mazzei, 521 F.2d
639 (3d Cir.), cert. denied, 423 U.S. 1014 (1975); United
States v. Price, 507 F.2d 1349 (4th Cir. 1974); United
States v. Braasch, 505 F.2d 139 {(7th Cir. 1974), cert.
ggnied, 421 U.S. 910 (1975).




reading of the statute obviates the need to prove duress

in a prosecution for extortion under the Hobbs Act.

441 In United States v. Kenny,104 the court stated

that the "under color of official right" language repeated

105

the common law definition of extortion. As noted

106

above, duress was not an element of the offense

at common law. Extortion was simply the taking by color

107 something of value that was not due, or

108

of office

before it was due or more than was due.
109

In United

States v. Mazzei, the court noted that:

Under the common law definition of extortion
color of public office took the place of the
coercion implied in thil8rdinary meaning

of the word extortion.

104,462 p.2a 1205.

10514, at 1229.

lO6See note 91 supra for discussion.

107At common law, "extortion" could only be committed

by public officials. The same act if committed by a
private individual was called "blackmail." See 5 Loy.
Chi. L.J. 513, 518-9 (1974).

l08United States v. Laudani, 134 F.2d 847 (3d Cir. 1943),
rev'd on other grounds, 320 U.S. 543 (1944).

109521 w.2a 639 (34 Cir.), cert.denied, 423 U.S. 1014
(1975) .

llo;g. at 645. See also Bianchi v. United States, 219
F.2d 182, 193 (8th Cir.), cert. denied, 349 U.S. 915
(1955), where the court said:

Defendants are referring to thi» common law
offense of extortion where, in the case of
public officials, color of office takes the
place of force, threats, and pressure.




The Mazzei court concluded that a showing of the induce-
ment of payments under "color of official right" could

replace proof of "force, violence or fear" in a Hobbs

Acts prosecution.lll Absent this coercive element,

however, there is little to distinguish extortion from

bribery, and earlier decisions had found that distinction

112

" crucial. In United States v. Kubacki, the prosecution

failed to secure a conviction for extortion under the Hobbs

Act because the court held that bribery and extortion were

113

mutually exclusive crimes; the defendant was able to argue

successfully that his acts constituted bribery, not extor-
tion.114
942 In the 1970's, federal courts began to reject the
Kubacki holding that bribery and extortion are mutually
exclusive and to prosecute official corruption solely
on the basis that property was obtained "under color of

official right."115 In United States v. Braasch,ll6

lllUnited States v. Mazzei, 521 F.2d at 645.
112537 F. Supp. 638 (E.D. Pa. 1965).

1314, at 641.

114

The Kubacki holding has been scrutinized recently.
Sterns "Prosecutions of Local Folitical Corruption Under
the Hobbs'Act: The Unnecessary Distinction Between
Bribery and Extortion." 3 Seton Hall L. Rev. 1 (1971);
5 Loy. Chi. L.J. 513 (1974).

115ynited States v. Kahn, 472 F.2d 272, 278 (2d Cir.),
cert. denied, 411 U.S. 982 (1973).

116505 w.2d 139 (7th Cir. 1974), cert. denied, 421 U.S.
910 (1975).




the court pointed out that

the modern trend of the federal courts is

to hold that bribery and extortion as used 117

in the Hobbs Act are not mutually exclusive.
The court held that when the motivation for payment
focused on the recipient's office, the conduct fell
within the Hobbs Act. It was immaterial that the con-

duct might also constitute classic bribery.ll8

{43 Hence, the current trend is to view the Hobbs Act
as stating two definitions of extortion. Under the
"color of official right" definition, there is no re-
quirement that the taking involve fear. In United

States v. Staszcuk,119 it was sufficient that the evid-

ence show that the public official obtained something
of value to which the official is not entitled in

return for something that should have been provided

120

without payment. The second definition of extortion

11714, at 151,

ll8;§,, where the court stated:
It matters not whether the public official
induces payments to perform his duties or not
to perform his duties, or even, as here, to
perform or not to perform acts unrelated to his
duties which can only be undertaken because
of his offical position. So long as the motiv-
ation for the payment focuses on the recip-
ient's office, the conduct falls within the
ambit of 18 U.S.C. §1951. That such conduct
may also constitute 'classic bribery' is not
a relevant consideration.

119502 .24 875 (7th Cir. 1974), cert. denied, 423 U.S.
837 (1975).

12014, at 882-3.




involves the wrongful use of force or fear to obtain another's

property. As the earlier cases indicate,121

public officials
may also be prosecuted for violations under this section

of the act. Case law is generally more settled under this
wing of the Act's definition of extortion. "“Fear" is given

a subjective meaning. The prosecution must show that the
fear that induced the victim to part with his property was
reasonable undexr the circumstances.122 It is not necessary
that the prosecution prove that the fear was a consequence

of direct threat, if under the circumstances, the victim's
fear was reasonable.123 Further, it is not required that

the defendant induce the fear himself. It is sufficient that
he exploits it.lz4
Y44 1In addition, the fear contemplated by the act is

not restricted to fear of personal injury. Fear of

economic loss comes within the first clause of 18 U.

121Cases cited at note 98 supra.

A

122United States v. Quinn, 514 F.2d 1250 (5th Cir.), cert.
denied, 424 U.S. 955 (1975); United States v. Tolub,
309 F.2d 286 (24 Cir. 1962).

123The defendant's reputation fox violence can be a
crucial factor in determining the reasonableness of the
victim's fear. See United States v. Stubbs, 476 F.2d
626, 628 (2d cir. 1973); Carbo v. United States, 314
F.2d 718 (3th Cir. 1963).

124United States v. Crowley, 504 F.2d 992 (7th Cir. 1974);
United States v. Gorden, 449 ¥.2d 100 (34 Cir. 1971},
Cert. denied, 404 U.S. 1058 (1972); Callahan V. United
States, 223 F.2d4 171 (8th Cir.), cert. denied, 350 U.S.
862, reh. denied, 350 U.S. 926 (1955).




s.c. §1951(b) (2) .72

It is not reguired to show that
the extortioner derived any personal benefit from his
victim's loss, under either definition of extortion.
The Act is focused on the victim's loss, not the ex-
tortioner's gain.126 Similarly, it is no defense to
an extortion prosecution under the Hobbs Act that the
public official did not actually have the power to

. . 127
achieve the desired result. In United States v. Mazzel,

it was held sufficient that

[the victim] held, and defendant exploited,
a reasonable belief that the state system
so operated that the power in fact of defen-

dant's office included the effective authority
to determine the reciﬁaent's of the state
leases here involved. 148

125united States v. Brecht, 540 F.2d 45 (2d Cir. 1976);
United States v. Emalfurb, 484 F.24 787 (7th Cir.), cert.
denied, 414 U.S. 1064 (1973); United States v. Addonizio,
451 F.2d 49 (3d Cir.), cert. denied, 405 U.S5. 936, reh.
denied, 405 U.S. 1048 (1972); United States v. Jacobs,
451 F.2d 530 (5th Cir. 1971); cert. denied, 405 U.S.

955, reh. denied, 405 U.S. 1049 (1872); United States

v. Iozzi, 420 F.2d4 512 (4th Cir. 1970), cert. denied,

402 U.5. 943 (1971).

1264, i ted States v. Green, 350 U.S. 415 (1955); United
States v. Jacobs, 451 F.2d 530 (5th Cir. 1971); United
States v. Provenzano, 334 F.2d 678 (3d Cir.), cert.
denied, 379 U.S. 947 (1964).

127521 F.2a 639 (3@ Cir.), cert. denied, 423 U.S. 1014
(1975) .

128£g. at 643, See also United States v. Price, 507
F.2d 1349 (4th Cir. 1974).




445 In United States wv. Addonizio,129

the essence of the crime of bribery is vol-
untariness, while the essence of the crime
of extortion is duress.
This seems to be an accurate statement only in so far
as it construes the first definition of extortion in the
Hobbs Act. In cases involving the use of fear, the dis-
tinction between extortion and bribery or graft is
fairly clear. As noted above,l3l this clarity disappears
when extortion under the second wing of the definition
is at issue.132

2. Attendant circumstances

a. Public official

{46 The Hobbs Act is broad enough to reach the extor-
tionate conduct of virtually anyone under the first
definition of extortion. Only public officials may

be prosecuted under the "color of official right"

provision. The cases do not yet define the reach of

129451 p.24 49 (3d cir. 1971), cert. denied, 405 U.S.
936, reh. denied, 405 U.S. 1048 (19737).

13014, at 77.

131SuEra, f141.

132The consequences of this failwre to distinguish are
significant. Under the graft sections of 18 U.S.C.
§201, the maximum term is two years. The maximum is
fifteen years for bribery under the same statute. But
under the Hobbs Act, a public official is subject to
up to twenty vears in prison i1f convicted.

the court said that



this phrase.133

b. Wrongful

147 Under the first clause of section 1951(2), the
government must show not only that the victim has parted
with property out of fear, but also that the payment was

"wrongful." In United States v. Enmons,134 the Supreme

Court held that the word "wrongful" did not modify
the phrase "actual or threatened force, violence, or
fear." '"Wrongful" limits application of the Act to
those instances in which the extortionist has no law-
ful claim to the property sought, since, the Court
reasoned, it would be redundant to speak of "wrongful

. 135
violence" or "wrongful force."

3. Result ‘

48 The statute is limited in its application to ex-

tortionate behavior that "in any way or degree . .

nl36

affects commerce. The Supreme Court has sanctioned

a broad reading of this phrase. In ftirone v. United

&ta£e54137 the Court stated:

133One court has held that a mere candidate for public

office is not subject to prosecution under the Hobbs
Act. United States v. Meyers, 395 F. Supp. 1067 (E.
D. Ill.), rev'd on other grounds, 529 F.2d 1033 (7th
Cir. 1975), cert. denied, 20 Crim. L. Rptr. 4037 (Oct.
20, 1976).

134410 u.s. 396 (1973).

13514, at 399-400.

13699 y.s.c. s1951(a) (1970).

137561 v.s. 212 (1960).




The Hobbs Act speaks in broad language, man-
ifesting a purpose to use all the constit-
utional power Congress has to punish inter-
ference with interstate commerce by extortion,
robbery, or physical violence. The Act out- 138
laws such interference 'in any way or degree.'

Taking their cue from the Stirone decision, the circuit
courts have fashioned at least four tests which express
this commerce requirement. (1) "Arguably de minimis"
test. Unlike the Sherman Act, the Hobbs Act does not
require that the effect on interstate commerce be sub-
stantial. If the conduct has an actual effect, even

if only de minimis, it is forbidden.l39 (2) "If the
threat were carried out" test. In Hulahan v. United

States,140 United States v. Pranno,141 and United States wv.

-~

Augello,l44 the courts reasoned that a sufficient nexus

with commerce had been shown if commerce would have been

affected if the threats had been carried out. {(3) "De-

, 4
pletion of assets" test. In United States v. Provenzano,l 3

13814, at 215.

l39United States v. Crowley, 504 F.2d 992 (7th Cir.
1974); Battaglia v. United States, 383 F.2d 303 (9th
Cir. 1967), cert. denied, 390 U.S. 907 (1968); United
Staktes v. Augello, 451 F.2d 1167 (24 Cir. 1871),
cert. denied, 405 U.S. 1070 (1972).

140514 F.24 441 (8th Cir.), cert. denied, 348 U.S. 856
(1954) .

141385 F.2a4 387 (7th Ci¥. 1967), cert. denied, 390 U.S.
944 (1968).

142,51 F.24 1167 (2d Cir. 1971), cert. denied, 405 U.S.
1070 (1972).

143334 7.24 678 (3d Cir.), cert. denied, 379 U.S. 947
(1964) .




the nexus with commerce was met if the payment of extortion

diminished the capacity of the victim to participate ’
in interstate commerce. (4) "Realistic probability"

test. Even if the payment of extortion had no actual

effect on interstate commerce, the Hobbs Act has been

construed to apply where a realistic probability exists,

at the time the demand is made, that an extortionate

transaction will have some effect on interstate commerce.144

It is not surprising that commerce jurisdiction has been

found in virtually all cases brought under the Hobbs

Act.

149 Two recent cases, United States v. Yokleyl45 and

146

United States v. Culbert, however, have taken a view

that would severely limit application of the Hobbs Act.

The view can be stated simply; Even though particular

conduct may fit the literal language of the Act, that

conduct must constitute "racketeering" to be within
147

the scope of the Act. The reasoning of the courts

is:

144United States v. Staszuck 517 F.2d 53 (7th Cir.),

cert. denied, 423 U.S. 837 (1975). 1In Staszuck, the
defendant was paid $3,000 for not opposing a zoning
change. The zoning change lost anyway. Since it was
reasonably possible that the change would be made and
that the change might require goods to be shipped inter-

state, jurisdiction under the Hobbs Act was upheld.

145545 ¥.24 300 (6th Cir. 1976).

146548 ¥.2d4 1355 (9th Cir. 1977). '

147548 .24 at 1357; 542 F.2d3 at 304.




Given the applicable de minimis burden on
interstate commerce rule (citations omitted)
a contrary interpretation of the Act would
justify federal usurpation of virtually the
entire criminal jurisdiction of the states.
Considerations of federalism, apart from the
legislative history also emphasized in Yokley,
cannot permit a conclusion that Congress in-
tended to work such an extraordinary and un-
precedented encranE@ent into the realm of
state sovereignty.
Neither court indicates what it means by the term "racket-
eering." Given the holdings in these cases, single in-
1
stances of armed robbery 49 or extortion150 performed
by one or more persons and not part of a pattern or series
of such acts would seem not to be violations of the Hobbs
Act no matter what their effect on interstate commerce.
If sound, this view would result in a significant loss
of federal criminal jurisdiction. The view is not sound.
450 First, matters of legislative history and intent
are usually relevant where the language of a statute
is ambiguous or unclear. Such is not the case here.
Robbery or extortion that affect interstate commerce
constitute prohibited conduct under the Hobbs Act.lSl

The statute says nothing whatsoever about "racketeering."

It is reasonable to assume that where the language

148548 ¥.2d4 at 1357.

149nited States v. Yokley, 542 F.2d 300 (6th Cir. 1976).

150yited States v. Culbert, 548 F.2d 1355 (9th Cir. 1977).

lSlThe relevant portions of the Act are set out supra
note 92. Notice the conspicuous absence of any language
there which even suggests a "racketeering" restriction.







.




of a statute is perfectly clear, that language embodies

152 It is not reasonable to think

Congressional intent.
that a major restriction on the scope of a statute would
find absolutely no expression in the statute.

Y51 Second, to talk in terms of an "unprecedented en-
croachment on state sovereignty" is inaccurate and begs
crucial questions. If liberal application of the Hobbs
Act according to its plain language was within the power
of Congress, then in one sense there is no "encroach-

ment." A long line of Supreme Court cases hold that

Congress has plenary power to regulate activities that

152Caminetti v. United States, 242 U.S. 47C (1917). The
Supreme Court squarely held: (1) Where the language

of a statute is clear and does not lead to absurd re-
sults, there is no occasion or excuse for judicial con-
struction; (2) Courts must accept clear statutory language
as the sole evidence of ultimate legislative intent;

(3) Reports of congressional committees may be resorted
to by ccurts when the meaning of the statute is doubtful
and requires interpretation. Caminetti was followed

in United States v. Barrow, 363 F.2d 62 (3d Cir. 1966),
cert. denied, 385 U.S. 1001 (1967).

Cf. United States v. Campanale, 518 F.2d& 352 (9th Cir.
1975), cert. denied, 423 U.S. 1050 (1975); United States
v. Roselli, 432 F.2d 879 (9th Cir. 1970), cert. denied,
401 U.S. 924 (1971), where efforts to limit the general
language of Title IX of the Organized Crime Control Act
of 1970 failed. That organized crime was the principle
target of the Act was irrelevant. Similar efforts to
limit Title IX to organized crime infiltration only of
legitimate business activity have also failed. United
States v. Altese, 542 F.2d 104 (24 Cir. 1976), cert.
denied, 97 S. Ct. 736 (Jan. 10, 1977); United States

v. Cappetto, 502 F.2d 1351 (7th Cir. 1974), cert. denied,
420 U.S. 925 (1975).




153 As noted above,154 the

affect interstate commerce.
Supreme Court has clearly held that through the Hobbs

Act, Congress meant to exércise its full power to pro-
tect interstate commerce from acts of robbery and ex-

tortion.

452 Third, there is another reason why the "encroach-

ment” argument is ill-conceived. As Judge Carter's

155 the Hobbs

penetrating dissent in Culbert makes clear,
Act does not supercede or destroy state criminal juris-
diction over robbery or extortion. Under the Act, federal
jurisdiction over such conduct is parallel to that of

the states. There is good reason for this. Parallel
state and federal jurisdiction over the same criminal
activities allows the full investigative and prosecutorial
powexr of both the state and federal governments to be
leveled at such activities. Parallel jurisdiction also

permits differences of approach and method in controlling

what is basically the same kind of criminal activity.

153yickard v. Filburn, 317 U.S. 111 (1942); Heart of
Atlanta Motel, Inc. v. United States, 379 U.S. 241 (1964).
In Barrett v. United States, 423 U.S. 212 (1976), the
Supreme Court interpreted a provision of the Gun Control
Act of 1968, 18 U.S.C. §922. Under the Court's inter-
pretation, the statute validly made it a federal crime
for any convicted felon to receive a gun or use a gun

in any crime if the gun had at any time been transported
in interstate commerce. Given the breadth of §922, it
is perhaps late in the day to worry about federal juris-
diction over extortion.

l54At $48. Stirone v. United States, 361 U.S. 212 (1960).

155United States v. Culbert, 548 F.2d4 at 1358 (Carter,
J., dissenting).




Differences in state and federal interests can be better

met. In fact, federal criminal statutes that parallel

. . 15
state criminal statutes are numerous. 6

53 Fourth, the legislative history of the Hobbs Act
does not show that the statute was meant to be limited
to "racketeering." Representative Hobbs described the
- purpose of his own bill this way:

This bill is grounded on the bedrock prin-
ciple that crime is crime, no matter who
commits it; . . .It covers whoever in any

way or degree interferes with interstate 157
or foreign commerce by robbery or extortion.

54 Again as Judge Carter points out, the Yokley-Culbert

view would leave gaping holes in federal criminal juris-

diction. For example, attempted extortion of federally

insured or chartered hanks by means of threats of violence
158

would not be punishable under any federal statute.

Federal jurisdiction over official corruption at the

15789 Cong. Rec. 3217.

l58United States v. Culbert, 548 F.24 at 1359 (Carter, J.,
dissenting). It is not at all clear what the law is in the
Ninth Circuit regarding attempted extortion of federally
insured banks. In United States v. Snell, 550 F.2d 515
(9th Cir. 1977), the court reversed defendants' convictions

under the Hobbs Act for an attempted kidnap-extortion scheme.

Although the defendants were not charged under the federal
bank robbery statute, 18 U.S.C. §2113, the court found that
their conduct fell under that statute. The court then held
that where conduct falls under §2113, that statute provides
the exclusive remedy so that a charge cannot be brought
under another federal statute covering the same conduct.




state and municipal level involving =single acts of ex~-

tortion would be nullified.

. 1
455 In another recent case, United States v. Brecht, 59

the Second Circuit reached a conclusion flatly opposed

to the Yokley-Culbert view. The court held that a single

instance of the use of economic fear by a private cor-
poration's purchasing agent violated the Hobbs Act.

In trying to obtain a kickback from a prospective sub-
contractor, the purchasing agent demanded a thousand

dollars and told the subcontractor that he would not

get the pending contract unless he paid. The court stated:

There is no limitation in the Hokbs Act def-

inition of extortion which would exclude the

activities of the appellant from its sweep. . . .
Since Congress has not limited the scope

of extortion save for the statutory definition

itself, we can formulate no judicial rule that

would draw a practical line between one type

of extortion that is covered b¥68he Hobbs Act

and another type which is not.

4, State of Mind

a. Standard of mental culpability

56 The statute does not express a state of mind re-
guirement nor have the courts carefully addressed the
issue. Even so, a standard does emerge from the cases.
The prosecution must show the intent to exploit a vic-
tim's fear or belief. It is immaterial whether the de-

fendant instilled that fear, so long as he intended to

159540 F.2d4 45 (2d Cir. 1976).

16014, at s2.




62

16l In United States wv. Braasch,:L the ‘

exploit it.

fact that police shakedowns occurred tended to prove

the exploitive intent not only of those who actually
participated in the shakedowns, but also of those who

knew about them. Consequently, knowledge of the vic-
tim's fear, coupled with intent to exoloit it, fulfilled
the state of mind requirement.

457 The commerce requirement is apparently jurisdictional
as to which no state of mind need be shown. In United

States v. Pranno,l63 the court said:

All that must proved . . . is that defendants
conspired to commit extortion, and that the
natural effect of carrying out their threat,
whether they were consi%gus of it or not,
would affect commerce.

This reading of the act is also fortified by a recent ‘

Supreme Court decision, United States v. Feola.165

b. Proof of intent--direct evidence

158 This kind of evidence is often not available in

prosecutions of public officials for extortion under

lGlCases cited at note 124 supra.

162508 ©.2d 139 (7th Cir. 1974), cert. denied, 421 U.S.
910 (1975).

163385 F.2d4 387 (7th cir.), cert. denied, 390 U.S. 944
(1967) .

16414, at 389-90.

4

165420 U.S. 671 (1975). 1In Feola, a factual element that

was a jurisdictional requirement of the substantive offense

was held to be a jurisdictional element of the conspiracy ‘
charge. Prior to Feola, the factual element became an

element as to which a state of mind had to be shown in the

context of a conspiracy charge.




the Hobbs Act. Under +he first clause of section 1951(a) (2),
the evidence must point directly to the use of fear

to obtain property. Unless the extortionist has actually
threatened the victim, this kind of evidence is not
available. Payments are often made without much of

anything being said. Veiled references to the possible

adverse effect of not paying are rarely;-direct enough

to support a conclusion without inference. Similar
problems plague the second clause of section 1951 (a) (2).
Here the direct evidence must link the use of office to the
payment. Again, the reference to official capacity is more
likely to be veiled than direct. As a result, prosecutions

must usually depend on circumstantial evidence.

c. Proof of intent--circumstantial knowledge

¥59 Under either definition of extortion, the actual
payment or receipt of payment almost always establishes
intent. If the prosecution can prove that the victim's
fear or belief was reasonable, the defendant is placed
in an untenable position. Formerly, the defendant could
ralse the defense of bribery.l66 Currently, the courts
are leaving the bribery-extortion distinction up to

167

the jury. Almost always, the payment will be other-

wise than as provided for by law. If accepted, and if

166See United States v. Kubacki, 237 F. Supp. 638 (E.D.Pa.
1965).

l67See United States v. Addonizio, 451 F.2d 49 (3d Cir.).
cert. denied, 465 U.S. 936, reh. denied, 405 U.S. 1048
(1972).




a scheme of extortion can be shown, receipt with know-
ledge of that scheme by a public official can be con-
sidered tantamount to proof of intent. Knowledge of the
scheme to extort can be inferred. In United States v.

?raasch,l68 evidence of the extortion included the follow-

ing facts: that defendants knew about the operation
since it was openly discussed; that in three and one-
half years only three arrests were made at the 53 par-
ticipating (paying) clubs; and that none of these were

169

made by any of the defendants. Where conspiracy

to extort is charged only "slight" evidence is needed

to show knowledge of the object of the conspiracy.170

IV. THE FEDERAL LAW OF EXTORTION AND BRIBERY--
THE TRAVEL ACT

A. Basic Statutory Provisions

171

160 Title 18 Section 1952 of the United States Code,

better known as the "Travel Act," prohibits interstate

168505 p.2a at 151.
16914, at 14s.
17

OUnited States v. Braasch, 505 F.2d 139; United States

v. Marrapese, 486 F.2d 918 (24 Cir. 1973), cert. denied,

415 U.S. 994 (197:); United States v. Nunez, 483 F.2d 453
(9th Cir.), cert.denied, 414 U.S. 1076 (1973); United States
v. Robinson, 470 F.2d 121 (7th Cir. 1972).

l7lThe Travel Act reads, in part, as follows,

§1952. Interstate and foreign travel or trans-
portation in aid of racketeering enterprises.




travel or the use of interstate facilities, including

the mails,172 with intent to promote, carry on, or fac-

171 (continued)

(a) Whoever travels in interstate or foreign

commerce, including the mail, with intent to-

(1) distribute the proceeds of any
unlawful activity; orxr

(2) commit any crime of violence to
further any unlawful activity; or

(3) otherwise promote, manage, estab-
lish, carry on, or facilitate the promotion,
management, establishment, or carrying on, of
any unlawful activity,
and thereafter performs or attempts to perform
any of the acts specified in subparagraphs
(1), (2), and (3), shall be fined not more
than $10,000 or imprisoned for not more than
five years, or both.

{(b) As used in this section 'unlawful

activity'means

(1) any business enterprise involving
gambling, liquor on which the Federal excise
tax has not been paid, narcotics, or controlled
substances (as defined in section 102(6) of
the Controlled Substances Act) or prostitution
offenses in violation of the laws of the United
States, or

(2) extortion, bribery, or arson
in violation of the laws of the State in which
committed or of the United States.

18 U.S.C. §1952 (1970).

17218 y.s.c. §1341 (1970), the "Mail Fraud Act," is a
separate provision of the Code that prohibits the use

of the post to further any scheme to defraud. It is
more limited than the Travel Act in two respects. First,
it regulates only one interstate facility, the mails,
while the Travel Act prohibits the use of any interstate
facility to further an unlawful act. Second, the Mail
Fraud Act prevents the use of the mails to further any
"scheme to defraud." This phrase has been interpreted
to include bribery but not extortion. Fasulo v. United
States, 272 U.S. 620 (1926). The Mail Fraud Act can,
however, be an important prosecution tool, especially
where there has been insufficient use of interstate
facilities to justify a conviction under the Travel

Act. United States v. Isaccs, 493 F.2d 1124 (7th Cir.
1974), cert. denied, 417 U.S. 976, reh. denied, 418

U.S. 955 (1974). To secure a conviction under this




ilitate any "unlawful activity."l73 Subsection (b) (2)

defines unlawful activity to include extortion and bribery
in violation of state or federal law. The basis for federal
jurisdiction under the Travel Act is similar to that of

the Hobbs Act. Here, the violation is in the use of

interstate facilities to promote an unlawful activity.l74

Although the Act was intended to combat organized crime,l75

neither its language nor subsequent judicial interpretations

176

so limit it. Even so, the Supreme Court has cautioned

that the Act should not be given a brcad-ranging interpret-

ation.l77

172 (continued)

Act, the prosecution must show the formation of a scheme

to defraud and the use of the mails to rfurther the scheme. ‘
United States v. Shavin, 287 F.2d 647, 648-50 (7th Cir.

1961). The gist of the offense is the use of the mails.

Hence, proof of a violation of state law is immaterial.

United States v. States, 488 F.2d 761 (8th Cir.), cert.

denied, 417 U.S. 909 (1973).

173A general discussion of the Travel Act can be fouﬁd
in Annot., 1 A.L.R. Fed. £638 (1969).

l74Under the Hobbs Act, jurisdiction is based on activity
that "affects" interstate commerce.

l7bH. Rep. No. 966, 87th Cong., 1lst Sess. (1961), reprinted
in [1961] U.S. Code Cong. & Ad. News 2664, 2665. See

also United States v. Nardello, 393 U.S. 286, 290-92
(1969).

l76United States v. Peskin, 527 ¥.24 71, 76-77 (7th Cir.

1975), cert. denied, 45 U.S.L.W. 3249 (Oct. 5, 1976); United

States v. Archer, 486 F.2d 670, 678-80 (24 Cir. 1973); United

States v. Philins, 433 F.2d 1364, 1367 (8th Cir.), cert. denied,

401 U.S. 917 (1970); United States v. Roselli, 432 F.2d 879,355

(9th Cir. 1970), cert. denied, 401 U.S. 924 (1971). ‘

177Rewis v. United States, 401 U.S. 808, 812 (1971);




B. Elements of the Offense

1. Conduct
461 The statute specifies two conduct requirements.
The prosecution must first show that the defendant utilized
some facility of interstate commerce with the intent to
~commit or promote any "ﬁnlawful activity." Second, it
must prove that the defendant performed or attempted to
perform an act in furtherance of the unlawful activity

subsequent to the use of interstate facilities.l78 In

179

United States v. Azar, it was held that:

It is not required that the travel be in
itself a criminal act, nor that the subse~
guent act be itself, unlawful, if itlgaes
in truth facilitate the carrying on.

177 {continued)

Given the ease with which citizens of our
Nation are able to travel and the existence
of many multi-state metropolitan areas, sub-
stantial amounts of criminal activity, tra-
ditionally subject to state regulation are
patronized by out-of-state customers. 1In
such a context, Congress would certainly rec-
ognize that an expansive Travel Act would
alter sensitive federal-state relationships,
could overextend limited federal police re-
sources, and might well produce situations
in which the geographic origin of customers,
a matter of happenstance, would transform
relatively minor state offenses into federal
felonies.

178Thus, the Act apparently exempts suppliers from
liability as long as they refrain from further par-
ticipation in the unlawful enterprises.

179,43 7. Supp. 345 (E.D. Mich. 1964).

18014, at 350.




This statement of the law remains unchallenged.l8l

162 The circuit courts are split on the issue concerning
how much nexus must be shown between the first conduct
requirement (i.e. travel or use) and the alleged unlawful
activity. In a series of cases, the Fourth Circuit has
espoused the view that any use of an interstate facility
in furtherance of any of the unlawful acts defined in the
act is sufficient to ground federal jurisdiction.182
It is immaterial in the Fourth Circuit that the use of
integétate facilities is tangential to the unlawful activity.
The view of the Seventh Circuit is flatly opposed. It

has held that there must be something more than a minimal

and incidental use of interstate facilities to justify

181See United States v. Nichols, 421 F.2d 570 (8th Cir.
1970); McIntosh v. United States, 385 F.2d 274, 277
(8th Cir. 1967); United States v. Bally Mfg. Corp.,

345 F. Supp. 410, 419-20 (E.D. La. 1972).

182In United States v. Weschler, 392 F.2d 344 (4th Cir.),
cert. denied, 392 U.S. 932 (1968), the court affirmed

a Travel Act conviction based on the deposit of a single
out-of-state check into a local bank. In United States
v. Salsbury, 430 F.2d 1045 (4th Cir. 1970), the court
upheld a Travel Act conviction based upon the defendant's
cashing groups of out-of-state checks received from a
gambling operation. In United States v. LeFaivre, 507
F.2d 1288 {(4th Cir. 1974), cert. denied, 420 U.S. 1004
(1975) , jurisdiction was upheld where the defendants
deposited local checks that had to be cleared through
interstate facilities.




183

federal jurisdiction under the Travel Act. The reasoning

of the Seventh Circuit suggests that it is reluctant
to disturb sensitive federal-state relationships by

broadly construing the Act.184

The Fourth Circuit,

on the other hand, points to the lack of any restric-
tions in the language of the statute to justify its
broader approach.

163 An excellent summary of this conflict can be found

in a recent Sixth Circuit decision, United States v.

. 185 . . . . :
Eisner, in which that circuit chose to side with
the Fourth Circuit's reading of the statute. The Third

Circuit also follows the Fourth. In United States v.

1831n United States v. Altobella, 442 F.2d4 310 (7th Cir.
1971), the victim's use of interstate facilities to cash

a check was held not sufficient to hold the defendants
liable under the Travel Act. I United States v. Mc-
Cormick, 442 F.2d 316 (7th Cir. 71), the defendant placed
an ad in a local paper seeking : 211 lottery tickets.
Some of these papers were sold out-of-state. Again, the
court would not uphold jurisdiction under the Travel Act.
Finally, in United States v. Isaacs, 493 F.2d 1124 (7th
Cir.), cert. denied, 417 U.S. 976 (1974), jurisdiction

was denied where only three out-of-state checks were in-
volved. But see United States v. Rauhoff, 525 F.2d 1170,
1174 (7th Cir. 1975), where the court found that a bribery
scheme that involved the cashing of nine checks was
covered by the Act. Unlike the single check in Altobella
and the three checks in Isaacs, the nine checks in Rauhoff
constituted "extensive interstate activity."

l84'I‘his view is taken largely from Rewis v. United States,
401 U.S. 808 (1971), in which the Court cantioned against
an expansive reading of the Act. Even so, . he Seventh
Circuit announced similar views in Altobelis, prior to
the Supreme Court's decision in Rewis.

185533 r.24 987 (6th Cir.), cert. dem. 4 (1976).




Barrow,lB6 it held that interstate travel need not be

an integral or essential part of the unlawful activity

in order to find jurisdiction under the Travel Act.

Like the Fourth Circuit, it found nothing in the enact-
ment that limited its application. While the Seventh
Circuit apparently maintains a minority view, its pos-
ition constitutes a significant burden for the prosecutor
in any circuit in which this nexus problem has not been

resolved.187

{64 In Rewis v. United States,188 the Supreme Court

expressly approved decisions by the circuit courts that
upheld section 1952 liability of "individuals whose
agents or employees cross state lines in furtherance

n183 The Ninth Circuit applied

of illegal activity.
agency principles to hold an individual liable for causing

another to use interstate facilities to promote an un-

1864365 1 24 62, 63 (3d Cir. 1966), cert. denied, 385 U.S.
1001 (1967).

187A court may choose to avoid the issue. Noting the
conflict between the Fourth and Seventh Circuits, the
First Circuit in United States v. Hathaway, 534 F.2d
386 (lst Cir. 1976), cert. denied, (1977), found that
the higher standard of the Seventh Circuit had been met
without deciding whether meeting the lower standard of
the Fourth Circuit would have been sufficient.

188401 u.s. 808 (1970).

lsg;@. at 813, citing with approval: United States v.
Chambers, 382 F.2d4 910, 913-4 (6th Cir. 1967); United
States v. Barrow, 363 F.2d 62, 64-5(3d Cir. 1966), cert.
denied, 385 U.S. 1001 (1967); United States v. Zizzo,
338 F.2d 577 (7th Cir. 1964), cert. denied, 381 U.S.

915 (1965).




190 While the Court in Rewis, held

lawful activity.
that the interstate travel by patrons could not be at-
tributed to the operators, it left open the question
whether
the conduct encouraging interstate patronage
so closely approximates the conduct of a
principal in a criminal agency rigitionship
that the Travel Act is violated.

2. Attendant circumstances

a. Interstate facility

465 The statute prohibits theuse of any interstate fac-

ility, including the mails, to promote or facilitate

any unlawful activity. Hence, telephones,192 newspapers,193

interstate banking facilities,194 and interstate roads195

have all been found to constitute "facilities" or "use

of facilities" within the meaning of the Act.

190United States v. Antonick, 481 F.2d4 935, 938 (9th Cir.),
cert. denied, 414 U.S. 1010 (1973).

19l cewis v. United States, 401 U.S. at 814.

192Menendez v. United States, 393 F.2d4 312 (5th Cir. 1968),
cert. denied, 393 U.S. 1029 (1969).

193ynited States v. Erlenbaugh, 452 F.2d 967 (7th Cir. 1971),
aff'd, 409 U.S. 239 (1972).

1945, ited States v. LeFaivre, 507 F.2d 1288 (4th Cir.
1974), cert. denied, 420 U.S. 1004 (1975).

195United States v. Barrow, 363 F.2d 62 (34 Cir. 1966),
cert. denied, 385 U.S. 1001 (1967).




b. Unlawful activity

166 The Travel Act denies the facilities of interstate
commerce to those who would use them to further any
"unlawful activity." Section 1952(b) {(2) defines unlawful
activity to include "extortion, bribery, or arson in
violation of the laws of the state in which committed

or of the United States." In Nardello v. United States,196

the Supreme Court refused to construe the term "extortion"
narrowly. The defendants claimed that under the applicable
state law their activities constituted blackmail, not ex-
tortion and were thus excluded from the scope of the Act.
The Court rejected this claim, noting:

The fallacy of this contention lies in its

assumption that, by defining extortion with

reference to state law, Congress also incor- 97

porated state labels for particular offenses.
Instead, the Court concluded:

[Tlhe inguiry is not the manner in which

States classify their criminal prohibitions

but whether the particular State involved 198

prohibits the extortionate activity charged.
Hence, if the act is one which the state prohibits and
that act would be generically classified as extortionate,
then it would be extortion under the Travel Act irre-

199

spective of its state label. Citing Nardello, the

196393 y.5. 286 (1969).
97,4, at 293.
198

Id. at 295. See also United States v. Dansker, 537
F.2d 40 (34 Cir. 1976).

199 ,
I.e., an extortionate act would include the obtaining

" of some thing of value from someone by the wrongful use
of fear and the obtaining of property by a public official
under colox of office.




Fourth Circuit found the same principles applied to the
definition of the term bribery as it appears in the Act.zoo
As a result, it held that bribes to a bank officer con-
stituted a violation of the Travel Act.

467 Further, since.,the gravamen of the offense is the

use of interstate facilities, courts have found it un-
necessary to require proof of further conduct constit-
uting a violation of the underlying state law.20l The
reference to state law is necessary only to identify

the type of unlawful activity.202 Hence, the prosecution
must show only the use of interstate facilities with the

intent to violate the law,203

2004 i ted States v. Pomponio, 511 F.2d 953 (4th Cir.),
cert. denied, 423 U.3. 874, reh. denied, 423 U.S. 991
{(1975). This can work the other way. In United States

v. Brecht, 540 F.2d 45 (24 Cir. 1976), the court held that
the Travel Act does not cover commercial bribery under

New York Penal Law, §180.05. Defendant sought a kickback
from a subcontractor regarding award of a pending contract
by defendant's employer. Mere use of the word "bribery"
in the New York statute did not bring defendant's conduct
within scope of the Travel Act.

201, ited States v. Peskin, 527 F.2d 71 (7th Cir. 1975),

cert. denied, (1976); United States v. Pomponio, 511 F.2d
953 (4th Cir. 1975); United States v. Conway, 507 F.2d
1047 (5th Cir. 1975); McIntosh v. United States, 385 F.2d
274 (8th Ccir. 1967).

2024 tntosh v. United States, 385 F.2d at 276.

203In Pomponio, 511 F.2d at 957, the court stated:

Proof that the unlawful objective was accom-
plished or that the referenced law has actually
been violated is not a necessary element of the
offense defined in section 1952,

The use must of course, be followed by certain acts spec-
ified in paragraphs(1)-(3);the point is that they need
not as such constitute violations of state law.




168 The violation of the Travel Act is a felony which

carries with it a fine of up to $10,000 and imprisonment for

up to five years. The fact that the underlying state
offense is a misdemeanor has been held immaterial.204
As a result, a state law misdemeanor may be treated
as a federal law felony if so much as an out of state
phone call is made in furtherance of the unlawful act.
169 Since the federal violation is the use of inter-
state commerce, there is no reason to believe that a
section 1952 prosecution would bar a subsequent state
charge based on the substantive offense.205 Nor does
it appear that a prosecution for the state offense would
206

bar a prosecution under the Travel Act.

3. State of mind

a. Standard of mental culpability

(1) interstate facility

470 The courts are in disagreement as to whether the
use of interstate facilities is an element of the offense
as to which a state of mind must be shown. ~The Third

Circuit, in United States v. Barrow,207 and the Seventh

2045,c United States v. Pomponio, 511 F.2d at 957; United
States v. Polizzi, 500 F.2d4 856 (9th Cir. 1974), cert.
denied, 419 U.S. 1120 (1975); United States v. Karigiannis,
430 F.2d 148 (7th Cir.), cert. denied, 400 U.S. 904 (1970);
United States v. Brennan, 394 F.2d 151 (2d Cir.), cert.
denied, 393 U.S. 839 (1968).

2059£. McIntosh v. United States, 385 F.2d 274 (8th Cir.
1967) .

2061&.

207563 r.2d4 62, 65 (3d Cir. 1966), cert. denied, 365 U.S.
1001 (1967).




Circuit, in United States v. Ruthstein,208 state the

minority view that knowledge of the interstate nature

of the crime must be proven in a Travel Act prosecution.

Five other circuits have rejected the necessity for

such a showing.209 The Supreme Court in a recent decision,

210

United States v. Feola, undermined the views of the

Third and Seventh Circults in its reversal of acguittals

based on a "sliding scale."211

After Feola, the use

of interstate facilities should probably be viewed solely
as a jurisdictional element. Hence, the defendant's
knowledge or lack of knowledge of the interstate nature
of the facility would be immaterial in a Travel Act pros-

ecution. This jurisdictional element may not, however,

be supplied by the law enforcement officials. Hence,

208,14 F.2a 1079, 1082 (7th Cir. 1969).

209y ited States v. Doolittle, 507 F.2d 1368, aff'd en
banc, 518 F.2d 500 (5th Cir.), cert. dismissed, 423 U.S.
1608 (1975); United States v. LeFaivre, 507 F.2d 1288, 1298
(4th Cir. 1974), cert. denied,. 420 U.S. 1004 (1975); United
States v. Roselli, 432 F.2d 879, 890-1 (9th Cir. 1970),
cert. denied, 401 U.S. 924 (1971).

The Sixth Circuit has adopted a "sliding scale" approach
which represents a compromise. In United States v. Barnes,
383 F.2d 287,289-93 (6th Cir. 1967), cert. denied, 389

U.S. 1040 (1968), the court held that knowledge was re-
quired for a conviction under the conspiracy charge but
not under the substantive offense.

210450 u.s. 671 (1975).

211In Feola, the issue was whether the prosecution had to
prove knowledge on the part of the conspirators that the
intended victim was a federal officer where such proof

was not needed to sustain a conviction for the substantive

offense.




. 212
the Second Circuit in United States v. Archer, reversed

the convictions where the sole basis for federal juris-
diction was interstate phone calls which the law enforce-
ment officers induced the defendants to make.

(ii) unlawful activity

471 The Act statesan intent requirement with reference

to the unlawful activity. The prosecution must prove
that the travel in or the use of interstate facilities

was undertaken with intent to:

(1) distribute the proceeds of any unlawful
activity; or

(2) commit any crime of violence to further
any unlawful activity; or

(3) otherwise promote, manage, establish,
carry on, or facilitate the promotion
management, establishment, orziarrying
on, of any unlawful activity.

b. Proof of intent—--direct evidence

172 These principles are discussed above at II (B)
(3) (b) and at ITI (B) (4) (b).

c. Proof of intent

73 These principles are discussed above at II (B)

(3) (e¢) and at IITI (B) (4) (c).

212,86 F.2d 670 (24 Cir. 1973).

21378 y.s.c. §1952(a) (1970).




BEG: FuA.
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SUMMARY

1 The Florida law of bribery, graft, and extortion..involves
five statutes: section 838.015 (bribery), section 838.016
(graft), section 838.021 and section 836.05 (extortion),

and 839.25 (official misconduct).l

12 Bribery is the offer, conferral, solicitation, or accept-
ance by a public servant of a benefit for the performance

or non-performance of an official act. The offer, conferral,
solicitation, or acceptance must be made with the intent of
influencing an official act. The conduct must be performed
"corruptly." In addition, the offerer must know, or at least
believe, that the official act sought to be influenced is
within the public servant's power or discretion.

3 Graft involves the same conduct as bribery. The conduct
must be performed "corruptly," but no intent to influence

an official act is necessary. The graft statute reaches
rewards for past, present and future official conduct, unlike
bribery, which is concerned with future official conduct.

§4 Extortion reguires the threatened or actual use of force
to gain some benefit, pecuniary or otherwise. Florida
proscribes harm or threats of harm to a public servant to force
him to perform his official duty in a certain way. Florida
has no statute explicitly prohibiting "color of office"
extortion-~the taking under color of office by a public

servant of a fee greater than authorized by law.




I. BRIBERY

45 Fla. Stat. Ann. §838.015 proscribes bribery of and
solicitation of a bribe by a public servant. This section

replaces repealed sections 838.01, 838.011, 838.012 and 838.013.

A. Conduct

6 The conduct requirement for bribery is giving, offering,
promising, or requesting, soliciting, accepting, or agreeing
to accept.2 There may be the additional conduct requirement
that the public servant represented the official act to be
influenced as being within his power.3 By the terms of this
section, actual receipt or transmission of a benefit is not
necessary. Additionally, the interposition of a third party
acting as an agent or go—betWeen, does not affect the guilt
of the offerer or offeree; he can still be convicted as a

v s 4
principal.

lThe statutes abrogate the common law in relation to bribery

and corruption of public servants. Nell v. State, 277
So.2d 1, 5 (Fla. 1973); Ewing v. State, 81 So.2d 185, 186
(Fla. 1955).

Specific forms of bribery are prohibited by: 914.14,
"Witnesses accepting bribes," §918,12, "Tampering with
jurors," and §918.14, "Tampering with witnesses." These
sections do not require that the act be done "corruptly."
Section 918.12 does require intent to influence. Section
914.14 and 918.14 do not.

2Fla. Stat. Ann. §838.015(1l) (West 1976).

3This conduct probably occurs when the deal is initiated by
the public servant.

4Buchanan v. Husk, 167 So.2d 38, 40 (Fla. 1964), cert.
denied, 382 U.S. 54 (1965):

A person who deals for and obtains a
bribe through an agent or go-between, may be in
violation of a statute against receiving bribes
equally as if he dealt directly.




‘ B. Attendant Circumstances

1. Public servant

7 The individual whose conduct is to be influenced must be

a "public servant." A public servant is defined by statute

as any public officer, agent or employee of government,
whether elected or appointed.5 Candidates for any such office
are also included in the definition. The statute may even

reach a federal officer.6

{8 Under former section 838.011 (repealed), the Supreme Court of
Florida had held that bribery "occurs upon the corrupt officer
to a public officer only when the object sought to be accomplished

comes within the scope of the official's public capacity or

7 Section 838.015(2), however, provides:

duty."
‘ Prosecution under this section shall not

require any allegation or proof that the public
servant ultimately sought to be unlawfully inrlu-
enced was qualified to act in the desired way,
that he had assumed office, that the matter was
properly pending before him or might by law properly
be brought before him, that he possessed jurisdiction
over the matter, or that his official action was
necessary to achieve the person's purpose.

Spla. Stat. Ann. §838.014(4) (West 1976).

6State v. Turner, 175 So0.2d 809 (Fla. 1965) (decided under
former bribery statute).

7Nell v. State, 277 So.2d 1 (Fla. 1973).




2. Benefit
9 The benefit running to the public servant may be
"any pecuniary or other benefit."8 The standard used to
determine whether a given item is a benefit may be subjective:
anything regarded by the person to be benefitted as a gain
or advantage.9 It may also be objective: any gain, advantage
or thing of economic value.lO The purchase of a lottery
ticket and "guarantee that the said number would come out and
be the winning numbers,"ll for example, was deemed sufficient
benefit to support an attempted bribery conviction. The
court foﬁnd "an expression of an ability to produce a bribe

12 Thus, no tender

is sufficient to complete the offense."
of the benefit, nor even proof of an ability to deliver the
benefit, is needed. Finally, a direct benefit to the public

servant is not necessary. The offer, gift, solicitation or

8

2

Fla. Stat. Ann. §838.014(2) (West 1976) :

'Pecuniary benefit! is benefit in the form of
any commission, gift, gratuity, property, commer-
cial interest, or any other thing of economic
value.

Fla. Stat. Ann. §838.014(1) (West 1976):

'Benefit' meansg aain or advantaae,or _
anything regarded by the person to be benefited

as a gain or advantage, including the doing of an
act beneficial to any person in whose welfare
he is interested.

1ly211a v. State, 61 So.2d 649, 651 (Fla. 1952).




acceptance of "the doing of an act beneficial to any person
in whose welfare [the public servant] is interested" is

sufficient for a violation of the statute.l3

C. State of Mind

10 Section 838.015 requires the briber act with an intent or

purpose to influence the performance of a public servant.

The bribe receiver must have an intent to be influenced.l4

In addition, the offerer or offeree must act "corruptly."”

Section 838.014(6) supplies the definition of this term:
"Corruptly" means done with a wrongful intent
and for the purpose of obtaining or compensating or
receiving compensation for any benefit resulting
from some act or omission of a public servant which
is inconsistent with the proper performance of his
public duties.

Thus, to win a conviction for bribery or bribe receiving both

the intent to influence or be influenced and the purpose of

compensating or receiving compensation must be shown.

411 To convict for bribery, the defendant must have knowledge

of the official capacity of the person to whom the bribe is

offered.15 It is not necessary that the public servant be

able to act in the desired way;16 it is only necessary to

show that the defendant believed that the official act he

13p1a. stat. Ann. §838.014(Ll) (West 1976). For text of
statute, see supra note 8.

1450e zalla v. State, 61 So.2d 649, 651 (Fla. 1952).

15Ge1l v. state, 277 So.2d 1, 5 (Fla. 1973). This was decided
under old section 838.011. The change to Section 838.0l5, however,
does not seem to affect this particular point.

16See Fla. Stat. Ann. §838.015(2) (West 1976). The text
of this subsection is set out in {8 supra.




intended tn influence was within the discretion of the public

servant. 17

ITI. GRAFT

12 Defined as unlawful compensation or reward for official
behavior, graft is proscribed under Florida law by section
838.016. This section does have a component of intent
required, as is the case with bribery; the influenced act,

however, may be past, present, or future.

A. Conduct

13 Section 838.016 sets forth the conduct requirement: "give,
offer, or promise;" "request, solicit, accept, or agree to
accept." Thus, section 838.016, like section 838.015,

focuses on the acts of the individual offering to compensate
an official, or the official seeking compenzation.

Y14 There is a specific exception to the conduct requirement
of section 838.016(1l): "Nothing herein shall be construed

to preclude a public servant from accepting rewards for

services performed in apprehending any criminal."

B. Surrounding Circumstances

1. Public servant

15 Like bribery, the individual whose conduct is to be

influenced must be a "public servant." "Public servant" is

17or that the public servant represented it as being within
his official capacity. See {6 supra.




defined by statute and includes any public officer, agent or
employee of government whether appointed or elected.l8 Section
838.016(3) also contains a qualification similar to that
of section 838.015(2):
Prosecution under this section shall not
require that the exercise of influence or official
discretion, or violation of a public duty or
performance of a public duty, for which a pecuniary
or other benefit was given, offered, promised,
requested, or solicited was accomplished or was
within the influence, official discretion, or

public duty of the public servant whose action or
omission was sought to be rewarded or compensated.

2. Benefit
416 The official whose conduct was or is to be the object
of compensation must be offered, or request "any pecuniary
or other benefit not authorized by law."
417 Under former section 838.071, compensations "other than
those provided by law" were proscribed. Where a municipal
ordinance provided for receipt of gifts (and their donation
to charity), "if it is impossible or inappropriate to
refuse" such gifts, the court found that receipt of a
gift and its subsequent delivery to a charity did not

violate section 838.071.19

18 The same situation under section 838.016 would presumably
lead to a similar result, thus creating an exception to this
statute when other state or local laws permit receipt of

a gift. An additional exception --reward for apprehension

of criminals --is included in section 838.016(1).

18See 47 note 5, supra.

19 coff v. State, 273 So.2d 387, 389 (Fla. 1973).




3. Act or omission

419 Section 838.016 subsections (1) and (2) differ in

the nature of the act or commission required as an at-

tendant circumstnace. Section 838.016(1) proscribes

compensation
for the past, present, or future performance,
nonperformance, or violation of any act or
omission which the person believes to have been,
or the public servant represents as having been,
either within the official discretion of the public
servant, in violation of a public duty, or in
performance of a public duty.

The conduct to be (or having been) influenced can be an

affirmative act (e.g. changing a vote), an omission

(e.g. failure to prosecute an individual), a "violation
of any act” (i.e. a criminal act itself). It can be
"past, present, or future." Section 838.016(2) proscribes
compensation

for the past, present, or future exertion
of any influence upon or with any other public
servant regarding any act or omission which the
person believes to have been, or which is re-
presented to him as having been, either within
the official discretion of the other public ser-
vant, violation of a public duty, or in performance
of a public duty.

Here the conduct for which compensation is given or offered
includes influence upon or with another public servant.
Thus, these subsections prohibit compensation for acts

done (or to be done) by the public servant as well as acts
done through the public servant's influence upon or with

another public servant.



C. State of Mind

120 Unlike bribery, graft does not require an intent to
influence an official act. Graft, however, does require

that the conduct be performed "corruptly." "Corruptly" is
defined by statute to mean a wrongful intent and with the purpose
of compensating or receiving compensation.20 Thus, an

intent must be shown to win a conviction for graft but it

is the intent to compensate or receive compensation not

the intent to influence an official act.21
21 Section 838.016 parts (1) and (2) regquire knowledge,
on the part of the individual offering compensation that
the act or omission is either within the official's dis-
cretion, a violation of a public duty or a performance

of a public duty.22 Section (3) dictates that such circum-
stances (accomplishing the compensated act, it being

within the official's discretion, etc.) need not in fact
23

have existed.

20514, Stat. Ann. §838.014(b) (West 1976). The text of this
subsection is set out in 410, supra. See Williams v. Christian,
335 So.2d 358 (Fla. 1976) (former graft provision construed

as "broader in scope than bribery").

21Contrast this with Massachusetts law where knowledge is
the only state of mind requirement that must be shown.
Mass. Gen. Laws Ann. ch. 268A §3 (Michie/Law. Co-op 1968).

22514, Stat. Ann. §838.016(1) (2) (West 1976) uses the following
language:

any act or omission which the person believes
to have been or the public servant represents as
having been . . . .

23p1a. stat. Ann. §838.016(3) (West 1976). The text is set
out in 415, supra.




III. OFFICIAL MISCONDUCT

22 Section 839.25 proscribes "official misconduct.™ While
this offense bears some resemblance to bribery (§838.015)

and what is generally called graft (§838.016), it is available
as a separate offense, and it may be applicable to certain

special circumstances:

(1) "Official misconduct" means the commission
of one of the following acts by a public servant,
with corrupt intent to obtain a benefit for himself
or another or to cause unlawful harm to another:

(a) Knowingly refraining, or causing another
to refrain, from performing a duty imposed upon
him by law; or

(b) Knowingly falsifying, or causing another
to falsify, any official record or official
document; or

(c) Knowingly violating, or causing another
to violate, any statute or lawfully adopted regu-
lation or rule relating to his office.

(2) "Corrupt" means done with knowledge
that act is wrongful and with improper motives.

(3) Official misconduct under this section is

a felony of the third degree, punishable as
provided in §775.082, §775.083, or §775.084.

423 This section applies only to public servants. It

requires "corrupt intent" rather than an act done "corruptly"
(as in §838.015-016). "Corrupt," defined in section 839.25

(2), requires knowledge of the wrongful nature of the act,

and improper motives. Thus, "with corrupt intent to ob-

tain a benefit" should be read to require proof of (1)

intent to obtain a benefit, (2) knowledge that the act for which

benefit is received is wrongful, and (3) improper motives.




{24 The acts proscribed by section 839.25, moreover,

are less inclusive than those indicated in section 838.015
and section 838.016. "Official misconduct" deals with
failure to fulfill a duty, falsification, or violation of
the law. Bribery and graft cover compensation for

performance of a duty, any act, or omission concerned with

the official's position.

Iv. EXTORTION

25 Extortion is proscribed by sections §838.021 and
836.05. Section 838.021 deals with "corruption by threat
against public servant." Section 836.05 covers all threats
and extortion. It prohibits use of any force or threats for

the purpose of obtaining any benefit.

A. Conduct

126 Section 838.021 sets forth the conduct requirements:

"unlawfully harms or threatens unlawful form of any public

servant, to his immediate family, or to any other person

with whose welfare he is interested . . . "

127 Section 836.05 requires the following conduct:
Whoever, either verbally or by a written or
printed communication, maliciously threatens
to accuse another of any crime or offense, or
by such communication maliciously threatens an
injury to the person, property or reputation of
another, or maliciously threatens to expose
another to disgrace, or to expose any secret
affecting another to impute any deformity or
lack of chastity to another . . .

This conduct requirement omits the specific mention of "im-

mediate family" and "other person" found in section 838.021,

but it does include several specified acts (e.g. impute




unchastity), not involving harm or threat of harm, which

are not covered by section 838.021.

B. Attendant Circumstances

1. Public servant

%28 Section 838.021 states that the individuak being threat-
ened must be a public servant or his family or another
with whom he is concerned. As was the case in sections
838.015 and 838.016, section 838.021(2) contains a provision
stating that the actual qualifications of the public servant
need not be proved:
Prosecution under this section shall not
require any allegation or proof that the public
servant ultimately sought to be unlawfully in-
fluenced was qualified to act in the desired
way, that he had assumed office, that the matter
was properly pending before him or might by law
properly be brought before him, that he possessed
jurisdiction over the matter, or that his official
action was necessary to achieve the person's
purpose.
129 Section 836.05 does not require that any party to the
crime be a public servant.

2. Conduct influenced

430 Section 838.021(1) (a) and (b) follows the pattern of
section 838.016(1) and (2). Section 838.021(l) (a) makes
it unlawful to threaten harm to a public servant "to influence

the performance of any act or omission . . . . Section
838.021(1) (b) prohibits threats of harm to a public servant
in order "to cause or induce him to use or exert, or procure
the use or exertion of, any influence upon or with any

other public servant regarding any act or omission . .




431 An attendant circumstance in violations of section
838.021, therefore, must be some potential act or omission,
or another public servant who may be influenced to do an

act or omission.

132 Section 838.021 requires an act involving some official
capacity; section 836.05 proscribes the use of force or
threats of force to obtain purely private acts.

133 Section 836.05 also specifically mentions communication

of a written, printed or verbal threat. Section 838.021
requires unlawful harm, or a threat of unlawful harm, but

makes no mention of the actual communication of that

threat. It is an open question whether actual communication
of the threat to the threatened party is required under

section 838.021.

C. State of Mind

34 Section 838.021 specifically requires "intent or
purpose" to influence a public servant in the manner described
above. 1In this respect, it is similar to sections 838.015
and 838.016. The intent required for violation of section
838.021 need not be "corrupt," as that term is defined in
the bribery and graft statutes. The harm threatened,
however, must be "unlawful." The combination of "unlawful"
harm and simple intent would appear to be roughly equivalent
to the single term "corruptly" as defined in section
838.014(6). Section 836.05 requires a "malicious" threat

and intent to exact payment or compel an act or omission.



435 Parts (a) and (b) of section 838.021 also require

either knowledge by the individual using force or threat
of force, or a representation by the public servant, that
the act desired is "within the official discretion of

the public servant, in violation of a public duty, or in

performance of a public duty."24

D. Result
436 Section 838.021 provides for two possible penalties.
Section 838.021(3) (a) states:

Whoever unlawfully harms any public

servant or any other person with whose welfare
he is interested shall be guilty of a felony of
the second degree, punishable as provided in
§775.082,8§775.083, or §775.084.

Section 838.021(3) (b) states:

Whoever threatens unlawful harm to any

public servant or to any other person with
whose welfare he is interested shall be guilty
of a felony of the third degree, punishable as
provided in §775.082, §775.083, or §775.084.

The penalty for violation of this section is thus dependent
on whether there is a result-- that is, actual harm to a
public servant or only threatened harm.

{37 Section 836.05 does not condition the severity of
punishment on a particular result. It deals only with
threats of force, exposure, etc. Any violation is a felony

in the second degree.

24It is difficult to imagine a solution in which an official,
when confronted with force or threats of force, would mislead
the extortionist into thinking he had the power to do acts

which he actually could not . . . . ‘
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SUMMARY

1 The Massachusetts law of bribery, graft and extortion
involving public officials is contained in three sections
of the Massachusetts General Laws: section 2 of chapter
268A (bribery and extortion), section 3 of chapter 268A
(graft and extortion) and section 25 of chapter 265
(extortion) .

42 In general, anyone who solicits or demands anything of
value not due him in his governmental capacity in exchange
for some official consideration, or any person who gives
such thing of value in return for an official favor, or any
person who attempts either action, is guilty of an offense.
No successful result is necessary for conviction. ,
43 Bribery is offering, giving, accepting, or agreeing

to accept anything of value to influence official action by
a public officer. Conviction of a private citizen for

bribery requires that he have a corrupt intent to influence

official action. To convict a public officer it is necessary
to show that the officer had the corrupt intent to be in-
fluenced in some official action.

94 Graft is offering, giving, accepting, or agreeing to
accept anything of value for or because of any official act
performed or to be performed. Conviction of a private ci~
tizen, therefore, does not require any specific intent to
influence official action. Rather, for both parties to

the deal, proof of knowledge of the circumstances of the
exchange would result in conviction.

45 Extortion is the unlawful taking by any officer, by




color of his office, of anything of value

or
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of
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more than is due, or before it is due.

officer for extortion requires that he have the intent

be influenced in his official duty and

the circumstances surrounding his action, that is, that

has no legal right to the money or thing of value which

has demanded of his victim.

that is not due him,
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I. INTRODUCTION

46 The Massachusetts law of bribery and graft is contained
in a statute passed by the legislature in 1962 to form a
general code of conduct for public officials and employees
of the Commonwealth: chapter 268A.l

17 Section 2 of chapter 268A is the general bribery stat-
ute2 while section 3 forbids gifts to public servants, a
practice commonly called graft.3 Other sections of chapter
268A deal with conflicts of interest, such as an employee

acting as attorney in matters related to his official po-

sition4 or having an interest in contracts in which his

lConduct of Public Officials and Employees, Mass. Ann. Laws
ch. 268A §§1-25 (Michie/Law. Co-op 1968 & Supp. 1977),
inserted by 1962 Mass. Acts ch. 779, effective May 1, 1963.
This statute was modeled on the bill then pending in the
United States Congress which emerged as 18 U.S.C. §§201 et
seq. Commonwealth v. Dutney, Mass. _, 348 N.E.2d 812,
822, n. 16 (1976). See generally "Federal Law of Bribery,
Graft and Extortion," these materials.

2Mass. Ann. Laws ch. 268Aa, §2 (Michie/Law. Co-op 1968).

There are, however, additional statutes that deal with
specialized forms of bribery. Sece, e.g., Mass. Ann. Laws
ch. 56, §32 (Michie/Law. Co-op 1971) (bribery related to
elections); Mass. Ann. Laws ch. 127, §166 (Michie/Law. Co-op
1972) (parole and commutation of prison sentences); Mass.
Ann. Laws ch. 268, §§313, 314 (Michie/Law. Co-op 1968)
(arbitrators, referees, umpires); Mass. Ann. Laws ch. 271,
§39A (Michie/Law. Co-op 1968) (bribery related to athletic
contests) .

3Mass. Ann. Laws ch. 268A, §3 (Michie/Law. Co~op 1968).

Other sections of chapter 268A also deal with compensa-
tion to employees of the commonwealth.

4Mass. Ann. Laws ch. 268A, §§4, 11, 17 (Michie/Law. Co-op
1968) (state. county, municipal employees, respectively).

For discussion of the conflicts of interest aspect of chapter
268A see Braucher, "Conflicts of Interest in Massachusetts"
in Perspectives of Law: Essays for Austin Wakeman Scott
(Pound, Griswold, and Sutherland 1964); Buss, "The Massa-
chusetts Conflict-of-Interest Statute: An Analysis," 45
B.U.L. Rev. 297 (1965).




employer has an interest.5 Former state employees and part-
ners of state employees are subject to the same sorts of
restrictions.6 Thus, this statute attempts to provide a
comprehensive plan for dealing with corruption and impropriety
in government.7

48 Sections 2(b) and 3{(b) of chapter 268A also demonstrate
the comprehensive nature of this statute. Both of these
sections prohibit demanding or exacting bribes or gifts,

I . . . 8 .
conduct traditionally associated with extortion. Police

5Mass. Ann. Laws ch. 2687, §§7, 14, 19 (Michie/Law. Co-op
1968) (state, county, municipal, respectively).

6Mass. Ann. Laws ch. 268A §5 (Michie/Law. Co-op 1968).

See also Mass. Ann. Laws ch. 2682 §§12, 18 (Michie/Law.
Co-op 1968) (former county and municipal employees, respect-
ively) .

7Mass. Ann. Laws ch. 268A §§9, 15, 21 (Michie/Law. Co-op
1968) provide a comprehensive plan for civil remedies in
addition to criminal penalties for violations of this stat-
ute. Under these sections, the official action taken

because of a violation may be rescinded or avoided. This
remedy is available to both the government and private parties.
Everett Town Taxi, Inc. v. Board of Aldermen, Mass.
320 N.E.2d 896 (1974). The government may also bring a

civil action to recover the amount of the bribe or gift

or $500 whichever is greater. These sections also provide
for a civil action to recover double the amount of the bribe
or gift or $500 whichever is greater. This, however, is

only available if no conviction or acquittal has been had

in a criminal prosecution and utilization of this remedy
prohibits a subsequent criminal prosecution. Mass. Ann.

Laws ch. 268A §25 (Michie/Law. Co~op Supp. 1977) provides

for suspension without pay while an employee is under indict-
ment for violation of chapter 268A.

8c£., e.g., Mich. Stat. Ann. §28.411 (1962) (public officers
demanding money); R.I. Gen. Laws §11-42-1 (1970) (excessive
fees demanded by public officer).




officers and employees of licensing authorities, however,
are included in the general extortion statute which carries
a more severe penalty.9 Thus, the law of Massachusetts on
bribery, extortion and graft can be seen in an analysis of
these three sections: section 2 of chapter 268A, section 3

of chapter 268A and section 25 of chapter 265.
II. BRIBERY

A. Conduct

{9 The principle bribery statute of the Commonwealth
proscribes giving, offering, or promising;lO asking, de-
manding, exacting,ll soliciting, seeking, accepting, receiving,
or agreeing to receive12 anything of value, with intent to
influence any official action. Of these various forms of

conduct, violation occurs if any or all of the acts are com-

mitted;13 no result is required. Thus, a citizen may be

9Mass. Ann. Laws ch. 265 §25 (Michie/Law. Co-op 1968). The
maximum penalty is 15 years and/or $5,000 fine as compared ‘
with section 2 of chapter 268A (note 2 supra)which carries a meximum
penalty of 3 years in state prison or 2 1/2 years in jail

and/or $5,000 fine and section 3 (note 3 supra): 2 years

and/or $3,000 fine.

loMass. Ann. Laws ch. 268A, §2(a) (Michie/Law. Co-op 1568).

Meee §924-26 infra.
120ass. Ann. Laws ch. 268A, §2(b) (Michie/Law. Co-op 1968) .

13commonwealth v. Beal, 314 Mass. 210, 50 N.E.2d 14 (1943);
Commonwealth v. Hogan, 249 Mass. 555, 564, 144 N.E. 390 (1924).




convicted for unlawfully offering money to an official, even
though the official never accepts it,14 and an officer may
be found guilty of soliciting a bribe even though his victim
never delivers.15
4110 If there are several solicitations, the prosecution may
either treat each instance as a separate offensel6 or sim-
ply charge one continuing offense.17 Likewise, if a number
of payments have been received, each payment may be charged
as a separate offense if the prosecution wishes to do so.18
#11 The interposition of an intermediary or authorized
agent to request, receive, or offer the gift or gratuity on

behalf of the defendant has no effect whatsoever on the

guilt of the defendant.19 Even if he has employed someone

14 commonwealth v. Hurley, 311 Mass. 78, 40 N.E.2d 255 (1942);
Commonwealth v. Tsaffaras, 250 Mass. 445, 145 N.E. 922 (1925);
Commonwealth v. Donovan, 170 Mass. 228 (1898).

15 commonwealth v. Albert, 307 Mass. 239, 243, 29 N.E.2d 817
(1940) .

16 commonwealth v. Mannos, 311 Mass. 94, 40 N.E.2d 291 (1942).

l7Commonwealth v. Stasiun, 349 Mass. 38, 44,206 N.E.2d 672
(1965) (successive takings actuated by a single continuing
impulse or intent or pursuant to the execution of a common
scheme equals a single offense).

18 ommonwealth v. Beal, 314 Mass. 210, 226 N.E.2d 14 (1943).

19Mass. Ann. Laws ch. 268A §2 (Michie/Law. Co-op 1968)
("Whoever, directly or indirectly . . . ."). See also
Commonwealth v. Beneficial Fin. Co., 360 Mass. 188, 323, 275
N.E.2d4 33 (1971), cert. denied sub nom. Farrell v. Massachu-
settsg, 407 U.S. 910 (1972) and sub nom. Beneficial Fin.

Co. v. Massachusetts, 407 U.S. 914 (1972); Commonwealth v.
Albert, 310 Mass. 811, 40 N.E.2d 21 (1942); Commonwealth v.
Connolly, 308 Mass. 481, 33 N.E.2d 303 (1941), citing Dolan
v. Commonwealth, 304 Mass. 325, 23 N.E.2d4 904 (1939).
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else to "do the dirty work," the defendant is guilty--and

guilty as a principal and not simply as an accessory.

B. Attendant Circumstances

1. Public servant

§1Z Section 2 of chapter 268A requires that the person
seeking or being offered the bribe be a member of the judi-
ciary, a state, county, or municipal emplo;ee Qr a person
selected to be such an employee.20 The statute defines the
term employee broadly so that it also includes, for example,
legislators, executive officers, part-time consultants and
those serving without pay.21

2. Benefit
13 Bribery or bribe receiving requires the offer, giving,
solicitation or acceptance of anything of value.22 The "thing"
may be as little as the price of two fifths of Canadian
Club.23 The bribe might also take the form of any kind of

. 4 .
favor or forbearance; it need not be money.2 There 1is

20Mass. Ann. Laws ch. 268A §1(1) (Michie/Law. Co-op 1968)
defines "person who has been selected" to be any person
nominated or appointed or who has been officially notified
that he will be so nominated or appointed.

21Mass. ann. Laws ch. 268A §1(d),(g), (g) (Michie/Law. Co-op
1968).

22See discussion at 421, infra.

23At the time, this was $9.00. Commonwealth v. Heffernan, 350
Mass. 48, 213 N.E.2d 399, cert. denied, 384 U.S. 960 (196h).

24commonwealth v. Gallo, Mass. , 318 N.E.2d 187 (1974)
(installation of slidina doors at his home).




no requirement that the bribe directly benefit the officer.25 .

For example, a violation may be proved if, in return for some
official action or inaction, the officer wins a favor for
some member of his family.

3. Conduct influenced

114 The crime of bribery requires intent to influence an
official act or any act within the official responsibility

26

of the public servant involved. It is not necessary that

the official be empowered by statute, regulation or estab-
lishgd usage to make the particular decision in question.27

An official who is de facto, though not de jure, responsible

for a specific governmental action may still be convicted

of bribery.28 Section 2 also reaches the intent to in-

fluence the public servant to commit, aid in committing 0
or to allow any fraud on the commonwealth and inducement to

do or omit to do any acts in violation of official duty.29

25

Mass. Ann., Laws ch. 268A §2 (Michie/Law. Co-op 1968)
("Whoever . . . promises anything of value to another
person or entity. . . ; Whoever . . .seeks . . . for himself
or another . . .").
26Commonwealth v. Kaste, Mass. ; 355 N.E.24d 488, 490
(1976) .
27

Mass. Ann. Laws ch. 268A §l(h) (Michie/Law. Co-op 1968)
defines official act to include "action in a particular matter."

28Commonwealth v. Beneficial Fin. Co., 360 Mass. 188, 302,
275 N.E.2d 33 (1971), cert. denied sub nom. Farrell v.
Massachusetts, 407 U.S. 910 (1972) and sub nom. Beneficial
Fin. Co. v. Massachusetts, 407 U.S. 914 (1972).

29Mass. Ann. Laws ch. 268A §2(a) (2),(3),and§2(b) (2),(3).
(Michie/Law. Co-op 1968).




These additional categories of conduct would reach even ac-
tions outside the de facto responsibility of a public ser-

vant.

C. State of Mind

Y15 To win a conviction for bribery, the prosecution must
prove that the defendant not only gave, offered, or promised
the bribe, but did so with the intent to influence official

conduct.30 To convict a public servant of bribe receiving,

the commonwealth must show a corrupt intent to be influenced

in his future performance of an official act.3l

Although

it is not clear whether the defendant's actual offer, giving,
solicitation, or acceptance be made intentionally or merely
knowingly, it is certain that the rationale behind the con-
duct must be the intent to influence governmental affairs

or to be influenced in performance of official acts.

4§16 In addition, a conviction for bribery requires that

the accused have knowledge of the sttendant circumstances--—
that is, the defendant must know that an object of value

is being offered or given to an employee of the state,

county, or municipality or a member of the judiciary with

certain governmental powers and responsibilities.32

30Mass. Ann. Laws ch. 268A §2{a) (Michie/Law. Co-op 1968);
Commonwealth v. Kaste, Mass. , 355 N.E.2d 488 (1976).
31Mass. Ann. Laws ch. 268A §2(b) (Michie/Law.Co-op 1968);
Commonwealth v. Dutney, Mass. , 348 N.E.2d 812 (1976).
32

See Commonwealth v. Beneficial Fin. Co., supra note 28,

360 Mass. at 302 (belief that a given official was the key
figure in their scheme is sufficient). See also Commonwealth
v. Albert, 307 Mass. 239, 29 N.E.2d 817 (1940).




417 The state of mind of the defendant is the only one .
involved in a prosecution for bribery. A would-be briber
may be convicted even if the public official whom he is

trying to corrupt has no knowledge of the defendant's inten-

tions,33 and a public officer may violate the statute by

soliciting a bribe even if the victim lacks understanding of

the officer's intent.34

IIT. GRAET

A. Conduct

418 Graft involves the same conduct as bribery.35 Thus,

section 3 of chapter 268A forbids giving, offering, promis-
36

ing, asking, demanding, soliciting or receiving anything
of value, for or because of any official action.

19 Just as with bribery, commission of any or all of the

mentioned acts constitutes unlawful conduct. A defendant,

therefore, may be convicted for simply attempting to perform

the corrupt activity; he is not excused simply because

-

" ‘Commonwealth v. Murray, 135 Mass. 530 (1883).

34Commonwealth v. Famigletti, Mass. , 354 N.E.2d4 890
(1976) .

350ffenses under Mass. Ann. Laws ch. 268A §3 (Michie/Law.

Co~op 1968) are lesser included offenses of Mass. Ann.

Laws ch. 268A §2 (Michie/Law. Co-op 1968). The element of

corrupt intent, necessary under section 2, but not under

section 3, is the principal distinguishing feature, Common-

wealth v. Dutney, Mass.___, 348 N.E.2d 812, 822 (1976). .

36See discussion $424-26, infra.




the bargain is not carried out. If a number of solicitations
or payments have been made, they may be prosecuted either as
separate counts or as one continuing offense. The use of an
intermediary or agent to offer or solicit the gift or gra-

tuity will not relieve the defendant of his guilt.

B. Attendant Circumstances

1. Public servant

{20 State, county and municipal employees, members of the

judiciary and persons selected to be such emplcyces are

prohibited from receiving gifts or gratuities.37

2. Benefit
21 To win a conviction for graft, the commonwealth must
show that a public servant sought, accepted, was offered

38

or given something of substantial value. Whether or not

the "thing" is of substantial value is to be determined by

the court in relation to the particular facts of the case.39

The Supreme Judicial Court of Massachusetts has deemed fifty
dollars of substantial value.40 The court also indicated

that in cases of solicitation the fact that the defendant

37See notes 20, 21, supra.

38Mass. Ann. Laws ch. 268A §§3(a), (b) (Michie/Law. Co-op
1968). Contrast Mass. Ann. Laws ch. 268A §2 (Michie/Law.
Co-op 1968( "anything of value").

39Commonwealth v. Famigletti, Mass. » 354 N.E.2d 8940,
893 (1976) quoting Report of the Special Commission on Code
of Ethics, 1962 Mass. House Doc. No. 3650, p. 1ll1.

4OCommonwealth v. Famigletti, supra note 39, 354 N.E.2d
at 893.




asked for a given object or amount is sufficient to gualify

as "of substantial value."41

3. Conduct involved

22 To constitute a criminal act, the offer, giving, solici-

tation or acceptance of something of substantial value must be "for or

because of an official act performed or to be performed by

him.42 Thus, section 3 reaches both future and past con-

duct.43

C. State of Mind

{23 The required state of mind for graft is much easier for
the prosecution to prove. While the defendant may or may not
intend to do the actual giving, offering, soliciting or
accepting, he need not have an intent to influence official
action in order to be convicted of graft.44 The defendant
must know that an object of value is being offered to or
solicited by a public official for or because of future or

past conduct.45 As with bribery, the state of mind of the

other person involved is irrelevant.

41‘.1‘-_@;.
42 .

Mass. Ann. Laws ch. 268A §3 (Michie/Law. Co-op 1968).
43

Commonwealth v. Dutney, Mass. , 348 N.E.2d 812,

821, n. 14 (1976).

44
Commonwealth v. Dutney, Mass. , 348 N.E.2d4 812, 821

(1976). This 1is the most significant difference between
bribery and graft.

459£., €.9g., Mass. Ann. Laws ch. 268A §17 (Michie/Law. Co-op
1968) (Knowledge of direct and substantial interest of
employing town or city is sufficient). See also Commonwealth
v. Dutney, supra note 44.




IV. EXTORTION

A. Conduct

924 The principle extortion statute of the Commonwealth
prohibits using or threatening to use one's official power
or authority against another person with intent to extort
some advantage, pecuniary or otherwiée, or to compel him to

46

do something against his will. Section 2 and section 3

of chapter 268A prohibit demanding or exacting anything of
value by public officials.47
25 Although at common law the actual receipt of illicit

48

money was necessary for an extortion conviction, a vio-

lation of chapter 265, section 25 occurs when the defendant
attempts to extort.49 As is the case with bribery and graft,
no "successful" result is necessary.

4§26 Finally, as with the other two crimes if there have

been numerous threats, demands, or payments, the prosecution

may elither charge each instance separately50 or lump all

46Mass. Ann. Laws ch. 265 §25 (Michie/Law. Co-op 1968).

47Mass. Ann. Laws ch. 268A §§2(b), 3(b) (Michie/Law. Co-op
1968). See notes 8, 9, supra; Commonwealth v. Heffernan,
350 Mass. 48, 213 N.E.2d 399, cert. denied, 384 U.S. 8960
(1966).

48Commonwealth v. Cony, 2 Mass. 522 (1807); Commonwealth v.
Pease, 16 Mass. 91 (1819).

49Commonwealth v. Corcoran, 252 Mass. 465, 483,148 N.E, 123
(1925), citing Commonwealth v. Goodwin, 122 Mass. 19, 33
(1877).

50commonwealth v. De Vincent, 358 Mass. 592 (1971).




of the threats, etc. together and charge the defendant with

. 51
one continuous offense.

B. Attendant Circumstances

1. Public servant

A
{27 Although anyone can commit extortion by threatening

another with injury to extort money, only police officers,
persons with the power of police officers, and officers and
employees of licensing authorities are specifically covered
by the extortion statute.52 State county, and municipal
employees and members of the judiciary are covered in the
bribery and graft statutes.53

2. Malice

128 Section 25 of chapter 265 requires that the use or

threatened use of official capacity to extort money or other
advantage be done maliciously and unlawfully. Although
unlawfully does not appear to have a particular meaning in
this statute, maliciously does. The courts have defined
malice, as used in this section, as the willful doing of an

unlawful act without excuse.54 There is no need to show a

51Commonwealth v. Moreau, 364 Mass. 829, 304 N.E.2d 198

(1973) (Rescript Opinion).

52Mass. Ann. Laws ch. 265 §25 (Michie/Law. Co-op 1968).

°3Mass. Ann. Laws ch. 268A §§2(b), 3(b) (Michie/Law. Co-op
1968).

54

Commonwealth v. Goodwin, 122 Mass. 19, 35 (1877).




feeling of ill-will, spite, revenge or malice towards the

person threatened,55

3. Power or authority

{29 For a public servant to violate the general extortion
statute,56 he must use or threaten to use the power or
authority vested in him. Thus, the official must have the
responsibility for making an official decision. He may
also be convicted if he represents himself as having such
power ox authority.57
§30 Under sections 2 and 3 of chapter 268A, the public
servant must intend to be influenced in an official act or
any act within his official responsibility, or to do or

omit to do any act in violation of his official duty.58

C. State of Mind
431 Like bribery, extortion requires that the accused in
demanding or exacting money or using or threatening to use

his official power to benefit himself,specifically intend

5514.

56Mass. Ann. Laws ch. 265 §25 (Michie/Law. Co~op 1968).

57Runnells v. Fletcher, 15 Mass. 525 (1819).

58Mass. Ann. Laws ch. 268A §§2(b), 3(b) (Michie/Law. Co-op
1968). See discussion {414, 22, supra.




>9 With regard

to influence official action by his conduct.
to the attendant circumstances, the defendant must know that
he occupies a position of public trust and that he has exacted
money which is not due him in his official position.

Y32 Just as with bribery and graft, the state of mind of

the defendant is the only consideration. An officer may
violate the statutes by exacting a payment, even if the

victim completely lacks understanding of the officer's

plans.GO

59Mass. Ann. Laws ch. 265 §25 (Michie/Law. Co-op 1968); Mass.
Ann. Laws ch. 268A §2(b) (Michie/Law. Co-op 1968); Commonwealth
v. Snow, 269 Mass. 598, 169 N.E. 542 (1930). In the case

of extortion, the influence on official conduc: by the officer
may be a negative one: the officer will refrain from prosecuting,
or arresting the victim in return for money or something of
value. In the case of employees of licensing authorities,

the influence is more likely to be positive:'pay or no

license granted.' Section 3(b) of chapter 268A, of course,
requires no intent--only knowledge.

6OSee discussion {17, supra.
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SUMMARY

91 The major statutory provisions in New Jersey dealing with
bribery, extortion, and graft are contained in three chapters
of the New Jersey Statutes Annotated: Chapter 85--General
Provisions Relating to Crimes, Chapter 93--Bribery and
Corruption, and Chapter 105--Extortion, Threats, and Un-
lawful Takings.

ﬂz' . The major bribery statutes require giving, offering,

and promising plus receiving or accepting as elements of
conduct. The two major extortion statutes apply to the
conduct of public officers and the general public. A

public officer may not receive or take, while the general
public may not threaten to kill, injure, kidnap, steal, or
forcibly take away. Since no threat or demand need occur

for a public officer to commit extortion, the statute in-

- corporates what many jurisdictions call graft. Misconduct

in office involves the performance of an unlawful act or

the omittance of a lawful act.

13 The required attendant circumstances vary for each
offense. They generally involve (1) some thing of value being
conveyed to (2) some person, usually a public officer, for
the performance or non-performance of his duties or under a
threat of injury.

14 All of the offenses require intent as the state of

mind for conduct. It appears that knowledge of attendant

circumstances must alsc be present.
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:

I. BRIBERY

A. Basic Statutory Provisions
45 The statutory provisions relating to bribery are contained
in seven chapters of the New Jersey Statutes Annotated.l

Chapter 2A: 93 (Bribery and Corruption) defines the general

statutes (section 2A: 93-1, 2, 4, and 6)2 as well as more

lN.J. Stat. Ann. §2A: 72-8 (West 1969) (bribery of jurors;

penalty: $150.00);

N.J. Stat. Ann. §2A: 91-1 (West 1969) (bribery of bank officials;
penalty: misdemeanor);

N.J. Stat. Ann. §2A: 93-1 through 2A: 93-14 (West 1969)
(Bribery and Corruption Generally);

N.J. Stat. Ann. §S§2A: 170-88, 89 (West 1969) (corruption of
employees) ;

N.J. Stat. Ann. S§§18A: 14-88, 90, -96 (West 1969) (bribery in
school elections);

N.J. Stat. Ann. §§19: 34-25,-32,38,39,40,45 (West 1969)
(bribery in elections);

N.J. Stat. Ann. §§32: 23-21 (West 1969) (bribery of stevedoring
services).

2N.J. Stat. Ann. §2A: 93-1 (West 1969) (bribery of judge or
magistrate) states:

Any person who directly or indirectly gives,
offers or promises any money, real estate, sexrvice
or thing of value as a bribe, present or reward, to
obtain, procure or influence the opinion, judgment
or behavior of any judge or magistrate in any action,
matter or cause, and the judge or magistrate who
receives or accepts the same, are guilty of a high
misdemeanor;

N.J. Stat. Ann. S2A: 93-2 (West 1969) (bribery of legislators)
states:




. . 3
specific statutes such as the bribery of labor representatives,

. o s 5
foremen,4 and professional sport participants. The other ‘

six chapters pertain to bribery in areas such as public

2 {continued)

Any person who directly or indirectly gives,
offers or promises any money, real estate, service
or thing of value as a bribe, present or reward, to
obtain, procure or influence the opinion, behavior,
vote or abstention from voting of any member of the
senate or general assembly, upon any bill, resolution,
election, appointment or other proceeding pending
before the legislature, or before either house, or
before both houses in joint meeting, and the member
of the senate or general assembly, or other person
who directly or indirectly receives or accepts the
same, are guilty of a high misdemeanor;

N.J. Stat. Ann. §2A: 93-4 (West 1969) (soliciting or receiving
reward for official vote). This states:

Any member or officer of any state, county

or municipal government, or member of any public
authority, board, association, commission or
committee, who solicits or receives, directly or
indirectly, any money or valuable thing, reward or
commission for his vote as a member thereof, is
guilty of a misdemeanor;

N.J. Stat. Ann. §2A: 93-6 (West 1969) (giving or accepting
bribes in connection with government work). This states:

Any person who directly or indirectly gives
or receives, offers to give or receive, or promises
to give or receive any money, real estate, service
or thing of value as a bribe, present or reward to
obtain, secure or procure any work, service, license,
permission, approval or disapproval, or any other
act or thing connected with or appertaining to any
office or department of the government of the state
or of any county, municipality or other political
subdivision thereof, or of any public authority,
is guilty of a misdemeanor.

3N.J. Stat. Ann. §2A: 93-7 (West 1969) (penalty: misdemeanor).
4N.J. Stat. Ann. §2A: 93-8 (West 1969) (penalty: misdemeanor).
. ®

N.J. Stat. Ann. §§2A: 93-10, 11, 12, 13 (West 1969)
(penalties: misdemeanors).




elections6 and school elections.7

B. Conduct

16 Sections 2A: 93-1 (Bribery of judge or magistrate)8 and
2A: 93-2 (Bribery of legislator)9 both forbid the giving,
offering or promising of any money, real estate, service,

or thing of value and its receiving or accépting. The
penalty for violating either statute is a high misdemeanor.lo
Actual payment must occur for the bribee to be convicted for

receiving or accepting.ll

The giving, offering, or promising
of a bribe is itself unlawful, however, without anyone
receiving or accepting. Attempted bribery is not considered

a separate crime, but the offering of a bribe.

§7 Section 2A: 93-4 (Soliciting or receiving reward for

bSee note 1 supra.
7See note 1 supra.
8

See note 2 supra.
9See note 2 supra.

lOSee N.J. Stat. Ann. §2A: 85-6 (West 1969) (any person
guilty of a crime specified as a high misdemeanor where no
punishment is specifically provided will be punished by a fine
of not more than $2,000, or by imprisonment £for not more

than 7 years, or both). See also N.J. Stat. Ann. §2A: 85-7
(West 1969) (any person guilty of a crime specified as a
misdemeanor where no punishment is specifically provided,

will be punished by a fine of not more than $1,000, or by
imprisonment for not more than 3 years, or both).

llThis substantially reiterates the common law position.

See State v. Begyn, 34 N.J. 35, 47, 48, 167 A.2d4 161, 167
(1961). ©Solicitation of a bribe can, however, constitute
attempted extortion. Id., 34 N.J. at 48, 167 A.2d at le7.




official note),12 a misdemeanor, proscribes the soliciting or C
receiving of a bribe in return for a vote. Thus, merely

attempting to receive a bribe in violation of this statute .is
punishable.

{8 Section 2A: 93-6 (Bribes in connection with government

work)13 prohibits the giving, offering to give, or promising

to give and the receiving, offering to receive, or promising

to receive. Since the offering or promising to receive

requires no result, the bribee does not have to receive

anything to be convicted. For this reason, the scope of

the statute is broader than sections 2A: 93-1 and 2. The

penalty, however, decreases from a high misdemeanor to a mis-
demeanor.

19 Since these statutes include two conduct requirements, the ‘
payor and payee might be convicted as principals and

accomplices for the same illegal payment. The New Jersey

court, however, have not yet confronted this issue; the

payor and payee in a bribery charge have only been convicted

as principals in giving or receiving.

128ee note 2 supra.

l3See note 2 supra.

14The courts have interpreted the recipient's conduct to mean
that the bribee must agree to use whatever apparent influence
he might possess to corrupt a public official on a public act.
See United States v. Densker, 537 F.2d 40, 48 (34 Cir. 1976),
cert. denied, 45 U.S.L.W. 3463 (1977).




C. Result
110 Sections 2A:93-1 and 2A: 93-2 both require actual
conveyance of a bribe or thing of value before the bribee can

be convicted for receiving or accepting.

D. Attendant Circumstances

1. Money, real estate, service, or thing of value

Y11 All the bribery statutes involve the conveyance of money,
real estate, service or thing of value as a bribe, present,
or reward. The bribe does not have to benefit the bribee
personally; the destination of the money or valuable thing
15

does not matter.

2. Position of bribee

12 Section 2A: 93-1 prohibits the bribery of any judge or
magistrate.

{13 Section 2A: 93-2 forbids the bribery of any member of the
senate or general assembly. Further, the statute specifically
provides that any person who receives or accepts a bribe
designed to influence a legislator is also guilty.

114 Section 2A: 93-4 pertains to any member or officer of any
state, county, or municipal government, or member of any public
authority, board, association, commission, or committee. In
addition, the officer must presently be a member of government.

For instance, the statute does not pertain to a councilman—elect.16

15gtate v. Smagula, 39 N.J. Super. 187, 191, 120 A.2d 621,
623 (19567

l6State v. Penta, 127 N.J. Super. 201, 316 A.2d 733 (1974).




This, however, does not prevent conviction on other grounds.

15 Section 2A: 93-6 precludes the bribery of any person

17

whether or not a public official. The bribee, however, must

possess at least the apparent ability to influence the public
action involved.l8

116 Other statutes prohibit the bribery of foremen,19 profes-

sional sport figures,20 and labor representatives.21 In section

2A: 93-7 (Bribery of labor representatives), the courts

have interpreted "representative" to embrace all who rep-

. . 22
resent a labor union, whether officers or lesser agents.

Further, "appointed" only means that the labor union designate
. 23
a person as a representative.

§17 1In State v. Begyn the New Jersey Supreme Court stated in

dictum that it is not necessary that the official have the

24

authority to perform the act bargained for. Official power,

ability, or apparent ability suffices.

1
7State v. Ferro, 128 N.J. Super. 353, 320 A.2d 177 (1974).

l8United States v. Dansker, supra note 14, 537 F.2d at 49.

lgggg note 4 supra.

2O§gg note 5 supra.

Zlﬁgg note 3 supra.

22State v. Provenzano, 34 N.J. 318, 169 A.2d 135 (1961).

2314,

2434 N.J. at 47, 48, 167 A.2d at 167. The court in dictum

described the elements of common law bribery, which the
present statutes have incorporated. See also State v. Ellis,
33 N.J.L. 102, 97 Am. Dec. 707 (1868).




3. Purpose of the bribe

¥18 The bribe must be aimed at influencing some action,

2 R \ .
matter, or cause, > legislative proceedlng,26 or some act
connected with or appertaining to any government office or

authority.29

E. State of Mind
119 The requisite state of mind must be ascertained from
the specific statute and the case law. No general culpability
statute exists.

1. Conduct
420 All of the bribery statutes provide that the bribe must
be given, received, offered, or solicited to obtain, procure,
or influence some type of official activity or conduct. For

instance, in State v. Smajula, the court stated that the gist

of the offense charged under section 2A: 93-4 "was the solici-~

tation of money by the defendant bargaining for their votes

28

with a corrupt mind." The briber must therefore engage in

conduct with intent to influence some future act.29 Likewise,
the bribee must intend to exert whatever apparent ability

exists to acquire the future unlawful advantage.30 The

25See N.J. Stat. Ann. §2A: 93-1, note 2 supra.

26See N.J. Stat. Ann. §2A: 93-2, note 2 supra.

See N.J. Stat. Ann. §2A: 93-6, note 2 supra.

2839 N.J. Super. at 191, 120 A.2d at 623.

298tate v. Begyn, supra note 11, 34 N.J. at 48, 167 A.2d
at 167.




necesary intent can be proven "by showing that the oppor-

tunity was used to perform a public duty as a means of

31

acquiring an unlawful benefit." In addition, the official

action bargained for does not have to occur for the commission
of an offense.32

2. Attendant circumstances

121 Knowledge appears to be the requisite state of mind for
attendant circumstance. To intend the necessary conduct a
person must be aware of the bribe and of the bribee's apparent

ability to influence some future act.

F. Other Statutory Provisions
122 Two statutes grant persons involved in a bribery scheme

immunity for their testimony. Section 2A: 93—333 provides

3014,

3lgtate v. Sherwin, 127 N.J. Super. 370, 385, 317 A.2d 414,
427 (1970) .

32¢tate v. Landecker, 100 N.J.L. 195, 197, 126 A. 408, 409
(1924), aff'd, 103 N.J.L. 716, 137 A. 919 (1927). The court
states:

The test is whether the person who gives, offers,
or promises the gift or gratuity does so with the
intent dencunced by the statute. Where that intent
appears, it is quite immaterial whether its successful
carrying out will be injurious to the business of
the emnployer or not. The legislative purpose, as
declared in the caption, is to punish attempts to
corruptly influence agents, employees, or servants
with relation ot the matters indicated in the body
of the act; and proof that such attempt has been
made is proof that the statutory provision has been
violated.

33N.J. Stat. Ann. §2A: 93-3 (West 1969).




transactional immunity for anyone testifying to the bribery of
a legislator and section 2A: 93—-934 provides use immunity for
anyone testifying to the bribery of a labor representative or

¥

a foreman.

II. EXTORTION

A. Basic Provision

423 The New Jersey statute and common law define extortion two

ways:
(1) any person demanding money  from others through
threats violates N.J. Stat. Ann. §2A: 105-4
(Threatening tg_kidnap, kill, or injure for purposes
of extortion);35 and
34

N.J. Stat. Ann. §2A: 93-9 (West 1969).

35N.J. Stat. Ann. §2A: 105-4 (West 1969) provides:

Any person who, with intent to‘extort money or
other thing of value, directly »r indirectly threatens
to kidnan or steal or forcibly take away any person,
or who directly or indirectly demands any sum of
money or other thing of value, on a threat to
kidnap, steal or forcibly take away any person,
or who directly or indirectly threatens to kill or
to do bodily injury to a person unless a sum of
money be paid or other thing of value be delivered,
is guilty of a high misdemeanor and shall be punished
by imprisonment for not more than 30 years, or by
a fine of not more than $5,000, or both.

Under common law extortion, it was also a criminal offense

to take money from a person by threat of criminal prosecution.
See State v. Morrissey, 11 N.J. Super. 298, 301, 78 A.2d 329,
330 (1951). This has been incorporated into statute in N.J.
Stat. Ann. §2A: 105-3 (West 1969). Further, anyone who

commits extortion when armed is subject to additional sentences
under N.J. Stat. Ann. §2A: 151-5 (West 1969).




(2) any public officer who unlawfully takes or receives

any fee or reward violates N.J. Stat. Ann. §2A: 105-1

(Unlawful takings).36
A violation of the first statute constitutes a high misdemeanor pun-
ishable by imprisonment for not more than thirty years, or by a
fine of not more than $5,000, or both. The second statute, a
misdemeanor, does not require a public officer to make threats
or instill fear toviolate what the courts have defined as the
New Jersey extortion statute. It suffices that an officer
unlawfully receives money, whether it be for past, future, or
present services or for any other reason. Consequently, New
Jersey's extortion statute largely incorporates what many
jurisdictions define as graft or simple corruption.37 Further,
this concept of extortion overlaps the bribery statutes since
an officer still commits extortion where the object is to

influence the officer and such influence is not demonstrated.38

36y.5. stat. Ann. §2A: 105-1 (West 1969) provides:

Any judge, magistrate or public officer who,
by color of his office, receives or takes any fee
or reward not allowed by law for performing his
duties, is guilty of a misdemeanor.

In State v. Weleck, 10 N.J. 355, 371-72, 91 A.2d4 751, 759
(1952), the court stated that the elements of extortion are:

(1) an officer; by
(2) color of office;
(3) taking money; that

(4) is not due him.

37Graft is usually defined as receiving a gratuity for a
past official act.

38State v. Begyn, supra note 11, 34 N.J. at 47, 167 A.2d at

167.




§24 Other statutory provisions define more specific violations,
such as the intimidation of employees in elections,39 delivery

of threatening 1etters,40 and the forcible collection of loans.41
These materials, however, are limited to an analysis of the

major extortion statutes, sections 2A: 105-1 and 2A: 105-4.

B. Conduct

25 Section 2A: 105-1 forbids the unlawful receiving or taking
or any fee or reward. No threats or demands are required;
conviction can occur for the mere taking.42

426 Section 2A: 105-4 prohibits anyone from threatening or
demanding on a threat to kill, injure, kidnap, steal or
forcibly take away any person in exchange for money or any

other thing of value. A threat ox demand is essential.

C. Result
(27 Section 2A: 105-1 requires a taking or receiving before
any violation occurs. This, however, does not prevent con-

viction for attempted extortion.43 The demand, solicitation,

39y 7. gtat. Ann. §19: 34-27 (West 1969).

4ON.J. Stat. Ann. §2A: 105-3 (West 1969).

41 7. stat. Ann. §2A: 105-5 (West L969).

4250 state v. Matule, 54 N.J. Super. 326, 331, 148 A.2d
848, 850 (1959); State v. Weleck, supra note 36, 10 N.J. at
371, 91 A.2d at 759.

43y.7. stat. Ann. S§2A: 85-5 (West 1969) (an attempt to commit
an indictable offense is a misdemeanor) .




o 44
or attempted taking constitutes the prohibited conduct.

D. Attendant Circumstances

1. Item Being Extorted

428 Section 2A: 105-1 forbids the receiving or taking of any
fee or reward not allowed by law. The fee or reward being
extorted must be included in an indictment. Specifically, if
an indictment charges that a fee was extorted in excess of a
lawful fee, and the lawful fee is certain, then only the amount
actually demanded and received must be charged. If the lawful
fee can fluctuate, however, then both the lawfui and extorted
fee must be included.45
29 Section 2A: 105-4 prohibits anyone from extortionately

demanding any sum of money or other thing of value.

2. Persons involved

430 Section 2A: 105-1 refers only to a judge, magistrate, oxr

public officer. The courts have broadly construed "public

n

officer," interpreting it to include a Burough Health Depart-

ment official,46 a Deputy Director of the Department of Public

Affairs,47 and a Housing Project foreman.48 The New Jersey

44State v. Weleck, supra note 36, 10 N.J. at 373, 91 A.2d

at 760.

45 oftus v. State, 19 A. 183, 184 (1890).

46State v. Begyn, supra note 11, 34 N.J. at 43, 167 A.2d

at 165.

47State v. Goodman, 9 N.J. 569, 89 A.2d 243 (1952).

8§§ate v. Attanasio, 92 N.J. Super. 267, 223 A.2d
42 (1966).



Supreme Court described the scope of this term in State v.

Begzn:

The scope of the term should be governed by the
nature of the particular problem. The underlying
basis of the various crimes of official misconduct
is the breach of a duty of public concern by one
who by virtue of his position--whatever it might

be called--is in some way entrusted with the public
welfare. So the definition of "officers" with
respect to any such crime must bg so broad that

no public employee can claim to be outside its
circumscription so long as the alleged misconduct
is at all related to his off}gial duties and oblig-
ations, express or inherent.’

The state can convict both_gg facto and de jure Officers.so

Further, the statute does not limit its scope solely to
officers of New Jersey; it permits the conviction of officers
51

from other states.
§31 Section 2A: 105-4 contains no restrictions since it refers

to "any person."

3. Color of office

432 A judge, magistrate, or public'officer must take or receive

a fee or reward by color of his office. 1In State v. Welech,

the New Jersey Supreme Court quoted a definition of this phrase:

That is, the service rendered, or to be rendered.

or pretended to have been rendered, must be apparently,
or pretended to be, under official power or authority,
and the money must be taken in such an apparent or
claimed capacity.52

4934 N.J. at 43, 167 A.2d at 165.

>0kirby v. State, 57 N.J.L. 320, 31 A. 213 (1894) (dictum).

51State v. Barts, 132 N.J.L. 74, 38 A.2d 383 (1944), aff'd,
132 N.J.L. 420, 40 A.2d4 639 (1945).

210 N.J. at 372, 91 A.2d at 459-60, quoted from 1 Burdick,
Law of Crime (1949), §275, p. 395. 1In the Weleck opinion,
Chief Justice Vanderbilt composed a paraphrase of this
definition stating:




If a public officer accepts a fee or reward solely in his private

capacity, however, this does not constitute extortion since the ’

fee or reward is not accepted under color of office.53

4, Performance of duties

33 A public officer must take the fee or reward "for performing

his duties." Various courts have disagreed over the interpretation

54

of "for performing."” The court in State v. Bart held that

a police officer was guilty of extortion for receiving money

in exchange for foregoing an arrest. The court rejected the
defendant's argument that the statute did not apply because

he had received money for not doing his duty. Instead,

the court felt he bargained for a reward which he received,

an act nothermitted by law for doing his duty. In State v.

Savoie, however, the New Jersey Supreme Court questioned ‘
the holding in Bart, stating in dictum that the fee or reward

. . 55
must literally be for the performance of the duties involved.

52 (continued)

"By color of his office' means simply that the
officer must have taken money not due him for the
performance of his official duties. 10 N.J. at 372,
91 A.2d4 at 759.

State v. Matule subsequently acknowledged this shorter defin-
ition. 54 N.J. Super. 326, 332, 148 A.2d 848, 851 (1959).

The New Jersey Supreme Court in State v. Savoie, 67 N.J. 439,
341 A.2d 598 (1975), however, questioned the paraphrase as too
narrow and emphasized the original quote. 67 N.J. at , 341
A.2d at 604. o

53State v. Savoie, supra note 52, 67 N.J. at ; 341 A.24 at

603.

>4132 w.J.L. 74, 38 A.2d 383 (1944), aff'd, 132 N.J.L. 420, @
40 A.2d 639 (1945).

5567 N.J. at , 341 A.2d at 604.




The Savoie court proceeded to hold that no culpability exists
where the fee or reward is given as a pure gift"56
134 A recent case further defined the scope of Savoie. In

State v. Dolton‘?7 a municipal police chief was convicted under

section 2A: 105-1 for receiving $500 as a Christmas gift so
‘.hat he might look into a pending drunk driving charge against
the giver's son. The defendant tried to rely on Savoie in argu-
ing that since the alleged influence concerning the dismissal of
the charge was not within the authority of a police chief he
could not be convicted "for performing" his duties. The court
rejected this argument stating:
We do not conceive [Savoiel to imply that misfeasance
in the manner in which the duties are performed
removes the conduct from having occurred in (and for)
the performance of the official duties. We deem
Savoie to mean at most only that the statutory

offense does notoccur if the official receives
something for his restraint from official duties.

E. State of Mind
1. Conduct

435 In State v. Savoie the supreme court stated that the

5667 N.J. at , 341 A.2d at 603. Justice Sullivan wrote a

strong dissent, stating:

[Tlhis construction does violence to the plain
meaning of the statute and seems to give sanction

to the odious practice of a public officer accepting
"gifts" from persons who stand to benefit or lose
from the way in which the public officer performs

hig duties. 67 N.J. at , 341 A.24 at 613.
57146 N.J. Super. 111, 369 A.2d 17 (1977).
°8146 N.J. Super. at  , 369 A.2d at 20.




principles of the Model Penal Code59 and the proposed New .
Jersey Code were "substantially anticipated and declared by

this court as the law of the State in Morss v. Forbes, 24 N.J.
60
A1

341, 132 A.2d4 1 (1957). In accordance with these principles,

the court proceeded to state in dictum that section 2A: 105-1

61 The accused must

required intent as a state of mind.
intend to engage in the conduct proscribed by the statute.
36 Section 2A: 105-4 specifically requires that a person
act with intent to extort money or other things of value.
37 Even though a person intends to act in the proscribed
manner, ignorance of the law may afford an exemption to

conviction where a prevalence of opinion concerning the propriety

of the illegal conduct might show that the defendant was not
62

consciously doing anything wrong.

59The court summarized the Model Penal Code as follows:

[Clulpability, absent specific legislation otherwise,
requires purposeful and knowing action as to each
element. If the element involves the attendant
circumstances, there must be awareness of the circum-

stances. 67 N.J. at , 341 A.24 at 608-9.
60
67 N.J. at , 341 A.24 at 610.
61£§-
62
State v. Cutter, 36 N.J.L. 125 (1873). The court held that

ignorance of the law may afford a defense to a conviction. In

this case, a Justice of the Peace alleged that he exacted fees

under a belief that he had a right to them by force of statute.

The court stated that although any prevalence of opinion

that the magistrate had a right to exact the fees would

not legalize the act of taking them, it might show that

the defendant was not consciously doing anythin wrong. In .
State v. Savoie, the New Jersey Supreme Court acknowledged

Cutter stating:




2. Attendant circumstances

138 To be convicted under any extortion statute, knowledge
of the attendant circumstances appears to be required. The
Model Penal Code supports this contention stating that if any
element of a crime involves attendant circumstances "there

. 63
must be awareness of the circumstances."

F. Other Related Material

#39 The New Jersey courts have not decided whether a person

can be simultaneously convicted for both bribery and extortion.

IXITI. GRAFT

440 Graft generally refers to the receipt of a reward or

gratuity for past conduct. No agreement or influence is

involved. As already discussed, section 2A: 105-1, defined

by the courts and legislature as an "extortion" statute,

comprises the major provision that covers what other juris-
64

dictions refer to as graft. A few other statutes more

narrow in scope, which can be defined as graft provisions,

62 (continued)
The Cutter decision illustrates the principle that
while knowledge of the criminal law is not a
requisite element of an offense, yet reasonable
ignorance or mistake as to a legal relationship
made an element of the offense by the statute
involved, as in Cutter and here, will ordinarily
negate the required mental culpability. 67 N.J.
at __ , 341 A.24 at 611.

63See note 59 supra.

64See 423, supra.



proscribe illegal conduct by bank officials,65 election officers,

and officers of public utilities.67 Since section 2A: 105-1
covers the majority of what can be called graft violation,
these statutes will not be analyzed.

Iv. MISCONDUCT IN OFFICE

A. Basic Provision

41 Misconduct in office characterizes a specific common law

offense punishable as a misdemeanor under N.J. Stat. Ann.

2A: 85-1 (Offenses indictable at common law and not other-

wise covered, punishable as misdemeanors).68 The State

can covict a person for both misconduct in office and

bribery or extortion since the statutes prohibiting bribery

and official misconduct do not abrogate the common law but
69

supplement it. The New Jersey Supreme Court defined the

offense in State v. Begyn:

N.J. Stat. Ann. §2A: 91-1 (West 1969).

N.J. Stat. Ann. §18A: 14-89 (West 1969).

N.J. Stat. Ann. §48: 3-6 (West 1969).

N.J. Stat. Ann. §2A: 85-1 (West 1969).

69
See also State v. Cuttexr, 36 N.J.L. at 126:

[Tlhe old and new law are to be construed together;
and the former will not be considered to be abolished

except so far as the design to produce such effect
appears to be clear.

State v. Ellis, 33 N.J.L. 102, 103, 97 am. Dec. 707 (1868).

66




[N]o public officer shall, in the exercise of the

duties of his office or while acting under color

of his office, (1) do any act which is wrongful

in itself--malfeasance, (2) do any otherwise

lawful act in a wrongful manner--misfeasance,

or (3) omit to do any act which is required of

him by the duties of his office~-nonfeasance.

And any corrupt violation by an officer in any

of these three ways is a common-law misdemeanor.
442 Bribery, unlawful taking (extortion), and misconduct in
office constitute separate crimes. They can overlap, however,
when the same conduct comprises the unlawful taking and the

misconduct in office.7l

The New Jersey prosecutors seemingly
indict for misconduct in office instead of bribery or extortion
where money is conveyed, even though additional elements relating
to conduct must be proved.72 Consequently, although broader in

scope than any bribery or extortion statutes, the relevancy of

misconduct in office to this material warrants close analysis.

B. Conduct
Y43 This offense includes:
(1) doing any wrongful act--malfeasance;
(2) doing any otherwise lawful act wrongfully--misfcasance;

(3) omitting to do any required lawful act--nonfeasance.

7034 N.J. at 49, 167 A.2d at 168, quoted from Perkins, Criminal

Law (1957), p. 409. See also State v. Seaman 114 N.J. Super.
19, 31, 274 A.24 810, 816 (1971), cert. denied, 404 U.S. 1015
(1972);: State v. Silverstein, 76 N.J. Super. 536, 540, 185 A.2d
45, 47 (1962), aff'd, 41 N.J. 203, 195 A.24 617 (1963); and

State v. Weleck, 10 N.J. at 365, 91 A.2d at 756.

71United States ex rel. Triano v. Sumerior Ct. of N.J., 393
F. Supp. 1061 (1975), cert. denied, 423 U.S. 1056 (1976).
See also State v. Seaman, 114 N.J. Super. at 31-2, 274 A.2d
at 816.

7234 §.J. at 48, 167 A.2d at 168.




C. »2Attendant Circumstances

1. Public officer

44 This offense only involves public officers as defined in

section 2A: 105—1.73

2. Under color of office or in the exercise of the duties
of the office

445 The public officer must act under the <&olor of an office

or in pursuance of its duties. The duties cast by law on an

office may:

(1) be prescribed by some private or special law;
(2) be imposed by a general act of legislature; or
(3) arise out of the nature of the office.74

Where the duties arise from private law, the indictment must

allege the duty and the facts of the offense. The court

takes judicial notice of duties arising from the other

75
two sources.

D. State of Mind
l. Conduct
146 Intent comprises the culpable mental state for conduct.76

Only the intent to commit the proscribed act must be shown;

73See 30, supra.

7410 N.J. at 366, 91 A.2d at 756.

7514,

76State v. Boncelet, 107 N.J. Super. 444, 451, 258 A.2d4 894,

898 (1969); State v. Lally, 80 N.J. Super. 502, 507, 194 A.2d
252, 255 (1963).




no profit or benefit is required.77

2. Attendant circumstance

447 It appears that a person must posses knowledge of any

attendant circumstances to intend to violate this offense.

7Tgtate v. Boncelet, 107 N.J. at 451, 258 A.2d at 898.
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SUMMARY

1 These materials will discuss New York law relating to
the crimes of bribery, extortion and graft involving public
servants acting in their official capacity. The basic New
York statutory provisions on these offenses are contained
in two sections of the Penal Law: Article 155~— Larceny
and Article 200-- Bribery Involving Public Servants and
Related Offenses. These provisions operate to limit the
scope of activities for which a public servant may law-
fully be remunerated.

42 The common element of conduct for bribery, extortion
and graft is the offer, solicitation, acguisition, or ac-
ceptance of a benefit by a public servant, or another for
him. Extortion requires the additional conduct necessary
to instill fear in the victim. The only common attendant
circumstance of these crimes is that a public servant must
be involved and his illegal activities must relate to his

official position, powers, or duties.

§3 Bribery or bribe receiving requires a benefit con-
ferred as the result of an understanding that the public
servant's future conduct will thereby be influenced.

Graft involves a benefit conferred as a reward or gratuity
for pastwacts related to the public sexvant's official po-
sition. No result is required for either crime. The cir-
cumstances surrounding an extortion scheme must be a threat
of abuse of official position and ownership of the extorted

property by the victim or a third person. Fear must be




instilled in the victim, and as a second result, the pro-

perty must be delivered to the extortionist, or anothex ‘
for him.

¢4 To secure a bribery conviction, intent to confer or
solicit and knowledge of the attendant circumstances must

be proved. An agreement between the parties should be
sufficient to fulfill this requirement. For graft offenses,
knowledge of conduct and surrounding circumstances is required.
Intent to deprive, instill fear, and appropriate another's
property plus knowledge of the attendant circumstances are
required to secure an extortion conviction.

45 Various related sections of the New York Penal Law

deny a defendant certain defenses and codify other permis-

sible defenses. .




I. NEW YORK BRIBERY

A. Conduct

16 The required conduct for bribery or bribe receiving is
conferring, offering, or agreeing to confer, or soliciting,
accepting, or agreeing to accept any benefit.l The cssential
element of the crime of bribery, according to the sections
pertaining to the bribe giver's activity,2 is the effort

or attempt to attain an unfair advantage in the various
governmental processes. The sections that sanction the
bribe receiver's conduct3 focus on the solicitation or
acceptance of some reward pursuant to an agreement that the
public servant's future conduct will thereby be influenced.
In either case, actual delivery or receipt of a benefit is
not an essential element of conduct; fulfillment of the
corrupt agreement is also not essential.

17 Section 20.10 of the Penal Law specifically precludes

prosecution of an individual for both bribe giving and

lN.Y. Penal Law §200.00 (McKinney 1975) (bribery in the

2d degree, class D felony); §200.04 (bribery in the 1lst
degree, class B felony); §200.10 (bribe receiving in the

2d degree, class D felony); §200.12 (bribe receiving in the
lst degree, class B felony).

Other provisions of the revised Fenal Law relates to
bribery not involving a public sexrvant: commercial bribery
(§§180.00-180.05); bribing a labor official (§§180.10-180.30);
sports bribery (§§180.35-180.45); bribing a witness (§§215.00-
215.05); and bribing a juror (§§215.15-215.20).

214. at §§200.00-200- 05.

31d. at §§200.10-200.15.




bribe receiving with regard to one instance of conduct.

Under former law, it was possible to obtain a conviction

for both offenses by arguing that the bribe giver aided

the bribe receiver in committing the offense. Under the
new law, this is no longer possible. A third party may

be liable, however, for aiding and abetting either bribery
or bribe receiving if his conduct with respect to the crime
is more than "necessarily incidental thereto."4

48 Conviction for both criminal solicitation and bribery
or bribe receiving is precluded by section 100.20 of the
Penal Law.5 This section provides that where an individual's
conduct is "necessarily incidental to the commission of the
crime solicited," he shall not be guilty of solicitation.

Instead, he may only be convicted of the crime solicited,

that is, bribery oxr bribe receiving.
19 Offering a bribe is not a criminal attempt, but

rather, the crime itself. Thus, an attempt to offer a
bribe will not be an invalid attempt to attempt.6

10 Similarly, agreeing to confer or accept a bribe is

conduct sufficient to constitute the crime.

“people v. Morhouse, 21 N.Y.2d 56, 233 N.E.2d 456, 286
N.Y.S5.2d 657 (1967) ("go-between" held liable as aider and
abettor); N.Y. Penal Law §20.10 (McKinney 1975).

Ssee also People v. Yore, 36 App. Div.2d 818, 320 N.Y.S.2d
601 (1st Dep't 1971) (defendant should not have been convicted
of two counts of bribery involving one common scheme).

®people v. Legrand, 50 App. Div.2d 906, 377 N.Y.S.2d 562

(2d Dep't 1975) (offer communicated to third person who

never communicated to complainant sufficient to establish ‘
attempt).




B. Attendant Circumstances

1. Benefit
Y11 Bribery and bribe receiving both require a benefit of-
fered to or agreed to be accepted by a public servant.
Since no tangible result is required to secure a conviction
for either offense, the benefit need not actually be given
or received. "Benefit" is broadly defined in section 10.00
[17] of the Penal Law to include "any gain or advantage to
the beneficiary" or to any third person designated by the
beneficiary. Although political or personal advantage may
qual%fy as well as the traditional benefits of money or pro-
perty, the benefit must not be so nebulous or contingent

7

as to create speculation as to its real value.

2. Public servant

§§12 The person bribed must be a public servant. The
statutory definition of "public servant"8 is broad
enough to include every category of government or public
officer as well as every employee of such officer, any

person functioning as a public officer or employee,

7People v. Cavan, 84 Misc.2d 510, 376 N.Y.S.2d 65 (Sup. Ct.
1975) (vague offer to turn State's evidence held not to
constitute benefit); People v. Adams, 382 N.Y.S5.2d4 879
(Suffolk County Ct. 1976) (political benefit found too
uncertain). See also People v. Ioppolo, 45 App. Div.2d
745, 356 N.Y.5.2d 662 (1974) (conviction or indictment for
bribery require proof of benefit to the defendant of the

thing offered).

8N.V. Penal Law §10.00(15) (McKinney 1975).




and every person elected or designated to become a public

servant.9

3. Agreement or understanding

113 The existence of an agreement or understanding that

the public servant's future conduct in his official capacity
will be influenced by the benefit he is to receive must be
proved to secure a conviction under the New York bribery
laws. This element distinguishes bribery from crimes
involving reward for past independent conduct. Failure of
the public servant to fulfill his part of the agreement is
immaterial. Simiarly, it is irrelevant that the result
agreed upon was legal or proper, or that it might have been

obtained in the absence of the bribe.

4. Future conduct ("as a public servant") influenced .
§14 The agreement or understanding must concern the future
official conduct of the public servant. As noted earlier,
this conduct may or may not be lawful and proper; it need
only relate to the powers and duties of the public servant.
As one court stated, "Absent a relationship between his pub-

lic office and the allegedly purchased conduct, the evidence

is not legally sufficient."10 The statute refers to duties

9See People v. Woodford, 85 Misc.2d 213, 379 N.Y.S.2d 241
(Nassau County Ct. 1975) (state university security officer
held to be public servant); People v. Lewis, 386 N.Y.S.2d
560 (Crim. Ct. N.Y. 1976) (special patrolman held to be
public servant). But see People v. Tuttle, 45 App. Div.2d
750, 356 N.Y.S.2d 652 (2d Dep't 1974) (attorney not a public
servant merely because State Attorney General could have
brought the same legal action).

10psople v. Ginsberg, 80 Misc.2d 921, 928, 364 N.Y.S.2d
260, 264 (Nassau County Ct. 1974).




"as public servant" that are sought to be influenced. This
term has been construed to mean "the powers, duties or

functions of the public officer in his official of public
Hll

servant capacity,as opposed to his individual capacity.

llPQQple v. Herskowitz, 80 Misc.2d 693, 695, 364 N.Y.S.2d
350, 354 (Orange County Ct. 1975), aff'd, slip op. No. 253
(Court of Appeals May 10, 1977). 1In Herskowitz the lower
court dismissed bribery indictments against defendants who
had attempted to bribe a state assemblyman to exert his in-
fluence regarding local water and sewer connections. Only
members of the local Town Board had any authority in this
mttter. Since the assemblyman had no related authority, the
acts sought to be influenced were not, the court found, his
acts "as a public servant" as required by the statute.

In unanimously affirming Herskowitz, the Court of Appeals
held that §200.00 does require that the acts of the public
servant sought to be influenced must in fact be within or
related to the official's power. Where the result sought by
the bribe giver is in no manner related to the public ser-
vant's official position, offering the bribe is not a violation
of §200.00.even though the bribe giver thought the result
was so related.

On this interpretation, New York bribery law differs
markedly from Federal bribery law under 18 U.S.C. §201. See
United States v. Anderson, 509 F.2d 312 (D.C. Cir. 1974),
cert. denied, 420 U.S. 991 (1975) (no defense that officer
lacked power to bring about desired result); United States
v. Hall, 245 F.2d 338 (24 Cir. 1957) (no defense that im~
migration inspector had no authority to grant or deny par-
ticular application); Wilson v. United States, 230 F.2d 531
(4th Cir.), cert. denied, 351 U.S. 931 (1956) (no defense
that defendant was no longer directly in chain of supervision).

It is at least arguable, however, that the language of
§200.00 does encompass the defendants' conduct in Herskowitz.
§200.00 states:

A person is guilty of bribery in the second
degree wherni he confers, or offers or agrees to
confer, any benefit upcn a public servant upon
an agreement or understanding that such public
servant's vote, opinion, judgement, action, de-
cision or exercise of discretion as a public
servant will thereby be influenced. (emphasis added)
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5. Aggravated bribery

{15 When the corrupt agreement relates to any aspect of
the various class A drug felounies under Article 220, the
punishment is graded two degrees higher than that for the

12

class D felony of 2d degree bribery or bkiibe receiving.

6. Bribery ror public office

16 Sections 200.45 and 200.50 deal with conduct similar
to that proscribed in the sections dealing with bribery
generally. The attendant circumstances differ in that
either a public servant or party officer13 may be involved
in the scheme, and money or property must be the subject
of the agreement rather than a general "benefit." The
future conduct must relate to the appointment, designation
or nomination of some person as a candidate for public
office. The remaining elements of the crime are the same

as those in the general bribery provisions.

11 (continued)

The argument against the Herskowitz decision is that the
phrase "as a public servant" occurs within the "that" clause
which serves to characterize or spell out the requisite content
of the defendants' understanding or agreement. The phrase
does not specify an independent surrounding circumstance.

In so far as tbe defendants think or believe that the conduct
sought to be influenced is part of or related to the public
servant's official capacity, their agreement or understanding
has the requisite content.

Cf. People v. Ginsberg, note 10 supra, at 926-7, 364
N.Y.S.2d at 263, where the court held that the prosecution
must show how and in what official capacity the defendant
acted under color of office.

2See note 1 supra. When the bribe is given to influence
the public servant's conduct with respect to the investigtion,
arrest, detention, prosecution or incarceration of any person

for the commission or attempted commission of a class A felony
involving a dangerous drug, bribery becomes a class B felony.

lBN.Y. Penal Law §200.40 (McKinney 1975) defines the term
"party officer."




C. ©State of Mind

17 Because specific mental states are not mentioned in
the provisions dealing with bribery and bribe receiving,
Article 15--Culpabilitymust be examined to determine the
requisite state of mind. Penal Law section 15.5[2] commands
that where no culpable mental state is specified in a
criminal statute, the offense will still require such

if it is necessary to carry out the prohibited conduct.

i1l8 The required conduct of conferring, offering, or
agreeing to confer and the necessary elements of an
agreement or understanding and future conduct influenced
would all seem to impiy conscious deliberation on the part
of the individuals involved in a bribery scheme. Since

the bribe givers objective is to secure an improper ad-
vantage in a governmental process, the required state

of mental culpability as to his conduct is intent to
influence. Similarly, since the bribe receiver's goal

is to receive an impermissible advantage in exchange for

an agreement concerning his future conduct, intent should
be the requisite mental state as to his conduct. Logically,
the existence of an agreement or understanding between the
parties should be sufficient to prove intent.

119 Knowledge of the surrounding circumstances should

be the required correlative state of mind. The persons
involved in a bribery scheme must be aware that the at~
tendant circumstances exist in order to engage in the
criminal conduct. Otherwise, it would be difficult to £f£ind
that one had made an effort to gain an impermissible

advantage or confer an improper benefit.




D. Other Statutory Provisions O
§20 When a public servant commits extortion to secure an

agreement on the part of another person to confer a benefit

on the public servant, this fact may be used as an af-

firmative defense by the person charged with bribe giving

14 Thus, the distinction between

in a bribery prosecution.
voluntarily giving and giving under duress is codified in
current New York law. The victim of an extortion scheme is
now given a statutory defense to a prosecution for bribe
giving. Section 200.15 specifically provides, however,

that bribe receiving and extortion are not mutually exclusive
crimes. Thus, when in one instance an individual commits
both crimes, it is no defense to a prosecution for bribe
receiving that he also committed the crime of extortion.

An individual may be prosecuted for both offenses arising

out of the same conduct.
IT. GRAFT

121 For purposes of this discussion, the sections of
the New York Penal Law sanctioning reward or receipt

of reward for official misconduct and giving or receipt

l4N.Y. Penal Law §200.05. See People v. Court, 52 App. Div.2d ‘

891, 3?3 N.Y.S.2d 66 (lst Dep't 1976); People v. Bollino, 31
App. Div.2d 74, 296 N.Y.S.2d 919 (lst Dep't 1969).




of unlawful gratuities15

will be referred to as the graft
provisions, although the term is not used within the
statutes. Graft differs from bribery in that the essence
of graft is reward for past official conduct. For this
reason, no element of agreement or understanding as to
influenced conduct is required.

§122 Graft is sanctioned because it may bring about pre-
ferential behavior or treatment in the future. Rewarding
official conduct encourages future misconduct. Unlawful
gratuities place pressure on all individuals to "tip" or

risk disfavor. Both of these offenses undermine the

integrity of government.

A. Conduct

§23 The conduct required for rewarding or receiving re-
ward for official misconduct or giving or receiving unlawful
gratuities is the same as that required for bribery or

bribe receiving: conferring, offering, or agreeing to confer
or soliciting, accepting, or agreeing to accept a benefit.

As with bribery, section 100.20 of the Penal Law precludes
conviction for both criminal solicitation and any graft

offense. BAlso, attempted graft is not an invalid attempt

15N.Y. Penal Law §200.20 (McKinney 1975) (rewarding official
misconduct in the 2d degree, class E felony); §200.22
(rewarding official misconduct in the lst degree, class C
felony); §200.25 (receiving reward for official miscon-
duct in the 2d degree, class E felony); §200.27 (receiving
reward for official misconduct in the lst degree, class C
felony); §200.30 (giving unlawful gratuities, class A
misdemeanor); §200.35 (receiving unlawful gratuities,

class A misdemeanor).




to attempt. Various instances of conduct relating to one
graft scheme will lead to prosecution for only one offense,

as with bribery. No result is required.

B. Attendant Circumstances

124 The circumstances surrounding graft offenses are
basically the same as those for bribery offenses. A
benefit mugt be conferred of agreed upon, and a public
servant's actions related to his official capacity must
be involved. The difference between the two types of
offenses is the point at which the wrongful agreement con-

cerning compensation o#f the public servant occurs.

l. Past conduct

a. Violated duty as a public servant

25 Sections 200.20 to 200.27 prohibit reward or receipt
of reward for a public servant's past conduct in violation
of his official duties. Section 200.22 represents an
aggravated form of the offense that is graded two degrees
higher if the official misconduct relates to Article 220
drug offenses. Duties "as a public servant" are given the
same broad interpretation as in the provisions relating to
bribery.

b. No entitlement to additional compensation

26 Sections 200.30 and 200.35 prohibkit the giving or
zeceiving of unlawful gratuities. In these provisions,
the past conduct of the public servant must be that

which hewas required or authorized to perform. The public



servant must have no entitlement to any extra compensation
for such conduct. This provision differs from that dis-
cussed immediately above in that the conduct of the public
servant must have been lawful in the first instance. No
possibility or probability of preferential treatment of
the donor is required. All that need be proved is that
additional compensation was offered for an official act
16

performed by the doneec. There is no aggravated form of

this offense.

C. State of Mind

§27 The culpable mental state specified for the individual
who rewards official misconduct or gives unlawful gratuities
is knowledge. No mental state is specified for the public
servant who receives such benefits. Since the law is aimed
at discouraging various types of reinforced behavior,
knowledge as to the public servant's conduct seems approp-
riate. Such conduct is reinforced only if the public
servant realizes (1) that he is being'rewarded and (2)

that the reward is for a specific instance of conduct.
Thus, knowledge would also be required as to the attend-
ant circumstances of the transaction, both for the donor

and the recipient of the unlawful compensation.

16People v. LaPietra, 64 Misc.2d 807, 316 N.Y.S.2d 289
(suffolk County Ct. 1970) (Under sections 200.30 and 200.35,
a violation does not require that there be a possibility ox
probability of future preferential treatment).




I1T. EXTORTION

A. Conduct

428 Section 155.05 of the New York Penal Law defines
larceny by extortion as the wrongful taking, obtaining, or
withholding of an owner's property by compelling or in-
ducing the delivery of such property by instilling fear.

The essential elements of conduct are taking property by
instilling fear: theft by threat, or wrongful acquisition
by intimidation. Nine different methods of intimidation

are listed in the statute, one of which specifically refers
to extortion bya public servant. Such a public servant must
threaten to use or abuse his official position by performing
or failing or refusing to perform some act relating to his
official duties. The statute does not specify how the fear

must be instilled in the victim.

B. Result

129 Two results are required elements of the crime of
extortion. First, a fear of some sort of harm must be
instilled in the victim. Second, that fear must induce the
victim to engage in conduct from which he has a legal right
to abstain: the delivery of property owned by the victim
to the criminal or a third party. If the element of fear
is missing, the criminal may still be prosecuted either for
attempt or ordinary larceny. If the delivery is not com-
pleted, the criminal may be prosecuted either for attempt

or bribe receiving.



C. Attendant Circumstances

l. Public servant

30 One need not be a public servant to commit extortion.
Section 155.40 cf the Penal Law provides, however, that
extortion committed by a public servant through use or
abuse of his official position is first degree grand
larceny, a class C felony. As discussed earlier, the sta-
tutory definition of "public servant" is broadly phrased.
Similarly, "use or abuse his position as a public servant"

covers a wide range of activities.

2. Another's property

31 Section 155.05 defines larceny as the wrongful taking
of "another's property" and refers to the "owner thereof."
Larceny by extortion must involve the wrongful acquisition
of an owner's property. An owner is defined as someone
with a superior right of possession of the property. It

is an affirmative defense that the property was taken under

17

a mistaken, but good faith claim of right. Property has

been defined and construed to include "every species of
valuable right and interest and whatever tends in any
degree, no matter how small, to deprive one of that right,

18

or interest, deprives him of his property." Thus, both

l7N.Y. Penal Law §155.15(l) (McKinney 1975); People v.
Fenster, 63 Misc.2d 486, 312 N.Y.S.2d 682 (Suffolk County
Ct. 13970).

18people v. Spatarella, 34 N.Y.2d 157, 162, 313 N.E.2d 38,
40, 356 N.Y.S.2d 566, 569 (1974) (customer's patronage and
business found to be property); People v. Wisch, 58 Misc.2d
766, 296 N.Y.S.2d 882 (Sup. Ct. 1969) (milk route held to
be property).




tangible and intangible items are included in the definition

of property. '

D. State of Mind

432 The required state of mind as to conduct is specified
as "intent to deprive." Section 15.15[1] states that when
only one term of mental culpability appears in a statute,

it will be presumed to apply to all elements of the offense.
Thus, the required culpability as to instilling fear is
intent to do so. Intent is also required as to the result.
Intent is not, however, applicable to surrounding circum-
stances; instead, knowledge of one's position as public

servant and ownership of the involved property is required.

E. Other Statutory Provisions

Y33 Section 155.10 provides that extortion and bribe
receiving are not mutually exclusive. It is no defense in a
prosecution for extortion that by the same conduct the
defendant also committed the crime of bribe receiving. This
provision corresponds to section 200.15, which is discussed
above.

34 Section 155.15 provides a statutory defense to an
extortion prosecuticon. If the defendant threatened the
victim with being charged with a crime, and did so hoping

to induce the victim to "make good the wrong which was the
subject of such threatened charge,”" and if the defendant

reasonably bhelieved the charge to be true, this will be an ‘

affirmative defense.



§35 As a procedural matter, section 155.45 requires that a
charge of extortion must be supported by an indictment for
extortion. The indictment so charging must be supported by
proof establishing extortion. Because of these requirements,
proof that the defendant embezzled $300 (3d degree grand lar-
ceny) will not support an indictment for extortion (also 3d

- degree grand larceny). This may be because extortion is
grand larceny regardless of the value of the stolen property.
The specificity required by this provision may prove to

be a trap for the unwary prosecutor.




BEG: STATES
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BRIBERY, EXTORTION AND GRAFT STATUTES OF

THE STATES--NOTE

The following charts exhibit state laws on bribery,
extortion and graft, analyzed into elements to facilitate
structural comparison. The analyses incorporate no case
law. In New Jersey, for example, which retains as
misdemeanors offenses at common law, under N.J. Stat.
Ann. §2A:85-1, corrupt officials are often prosecuted for
misconduct in office, among other offenses--but this
common law offense does not appear in these materials.

Concepts used in the charts are standardized, while
statutory concepts vary widely among the states. Extortion
appears in two forms: threatening with intent to obtain
another's property, and demanding an unauthorized fee
under color of office. ©Not all states have statutes
covering both forms. Some states call the first form
blackmail or coercion. Some states include in the second
form the receiving of unauthorized fees under color

of office, an offense here analyzed as graft. Extortion

in these materials reguires the nresence of threat,
or at least some measure of coercion, and so it includes
as conduct demanding, but not merely asking or receiving.
Some statutes appear in both extortién and graft charts,
and some in both bribery and graft charts.

Similarly, concepts referring to mental states have

been standardized. Where intent is defined for attendant




circumstances, in some statutes, it has the meaning
normally conveyed by the word knowledge, which has been
used here. Where a bribery statute, however, requires

an agreement that the bribe is to influence an official
act, either knowledge or intent with respect to the agree-
ment may be implied. This has been shown on the charts

by agreement or understanding among the attendant

circumstances and (agreement) or (understanding) as

the corresponding mental state.

Various states define public servant differently.

Here it includes public officers and employees, but not

jurors or witnesses. Where a state defines public servant

to include jurors the appendices show the inclusion.

Many states define public servant to include persons

who have been appointed or elected to office but have
not yet taken office. This variation has not been shown.
Nor have the phrases to another (indicating the involvment

of two persons in the crime) or directly or indirectly

(indicating that the bribe may be given to a person
for another). Corruptly has been included as an attendant

circumstance; it has been read to mean not lawfully.

Maliciously, the meaning of which is seldom clear

from the face of the statute, has been treated similarly.
Most states provide for fines and imprisonment

as punishment for felonies and misdemeanors. A felony

usually is disﬁinguished by a sentence of more than a

year in a state facility. Fines have not been indicated

separately here. Constitutional provisions barring




from office persons convicted of bribery, or in some
states of any felony, have been exhibited only in the
bribery chart.

The appearance of " (N)" following the name of a

state indicates the presence of a new penal code.




BRIBERY STATUTES OF THE STATES

Statutes

Conduct

Attendant Circumstances

Result

State o f

Mind

Conduct

Att'd Circ's

Penalties

ALABAMA
§63 (§65)(§76)

§64 (§67)(§77)

Note: See also, e.g.

~offers, glves or

promises

accepts or agrees
to accept

public officer (juror)(witness)
gift or thing of value

corruptly

public officer (juror) (witness)
gift, thing of value or promise

agreement
corruptly

, §70 (compounding), §72 (legislator demanding bribe).

accepts or
agrees

Constitution Art.

intent to influence
official act pending
or possible

4 §§79-81 prohibits bribery of public officers.

(agreement)

felony, bar te
office

felony, bar to
office

ALASKA
§11.30.040

§11.30.050

Note: See also §11.30.190 (compounding).

offers, gives or
promises

accepts or recelives

public officer

glft or valuable consideration
or thing

corruptly

public officer

glft, valuable consideration or
thing, or promise

agreement
corruptly

receives

intent to influence
official act pending
or possible

(agreement)

felony

felony

ARTZONA
§13-281 (§13-287)
(§1.3-289)

offers or gives

public officer (judicial officer, -

juror, referee, arbitrator or
umpire) (witness)

bribe

intent to influence
official act

felony, bar to
office




ARIZONA continued
§13-282 (§13-288)
(§13-290)

public officer (judicial officer,
juror, referee, arbitrator or
umpire) (witness)

bribe

asks, receives or
agrees to veceive

egreement

Note: See also, e.g.,

§13-283 (bribery of councilman, commissioner or board member),

(agreement)

felony, bar to
office

§13-285 (bribery of legislator), §13-286 (legislator seeking bribe).

ARKANSAS (N)
§41-2703 (§41-
2613) (§41-2608)

offers, confers or public servant (juror) (witness)

& es to
agrees to confer benefit as consideration for

official act

§41-2703 (§41-
2613) (§41-2608)

golicits, accepts or public servant (juror) (witness)

aprees to accept
& P benefit as consideration for

official act

Note: See also §41-2807 (compounding).
1Per §41-204(2): purposely, knowingly or recklessly.

not explicitl

not explicitl

not explicitl

not explicitl

felony, bar to
office

felony, bar to
office

Constitution Art. 5 §§9, 35 bars from office and provides for punishment as felons those convicted of bribery.

CALTFORNIA

§67 (§92)(§137) offers or gives executive officer (judge or

juror) {(witness)
bribe

§68 (5§93)

asks, receives or
dgrees to receive

executive or ministerial officer,
employee or appointee (judge or
juror)

bribe
agreement

Note: See also, e.g.,

§§85, 86 (legislators), §153 (compounding), §95 (jury tampering), §165

intent to influence
official act

(bribery of councilman).

(agreement}

felony, bar to
office

Felony

COLORADO (N)
§18-8-302 (§18-
8-606) (§16-8-602)

of fers, confers or
agrees to confer

public servant (juror){witness)

pecuniary bemefit

§18-8-302 (§18-
8-607) (§18-8-603)

solicits, accepts or public servant (juror)(witness)

agrees to accept :
8 P pecuniary benefit
agreemnent

Note: Constitution Art. 12 §4 bars from office those convicted of bribery. Per
was not qualified. §§18-1-502 and 18-1-503 refer to culpability.

intent to influence
official act

§18-8-302(2) it.is no defense that the

(agreement)

person sought to be

felony, bar to
office

felony, bar to
office

influenced




CONNECTICUT (N)

§53a-147 (§53a- offers, confers or public servant (juror)(witness) — ——— — folony
152) (§53a-149) agrees to confer benefit as consideration for

official act
§53a~-148 (§53a- solicits, accepts or public servant (juror)(witness) -— —— —-— felony

153)(§53a-150) agrees to accept

benefit as consideration for
official act

Note: See also, e.g., §22-399 (meat and poultry inspectors). §53a-5 refers to culpahbility.

DELAWARE  (N)
§1201 (§1264)
(§1261)

not explicitl felony, bar to

office

offers, confers or public servant (juror)(witness) — not explicitl

agrees to confer
grees to personal benefit

ag reement

public servant (juror)(witness) —

(agreement)

§1203 (§1265) not explicitl not explicit1

(§1262)

felony, bar to
office

solicits, accepts or
rees t t

agrees Lo accep personal benefit

agreement (agreement)

Note: Constitution Art. II §21 and Art. VI §2 provides for removal and disqualification from office of those convicted of bribery. Per §1202 coercion is a
defense to a prosecution for offering or conferring a bribe; under §1204 coercion is not a defense to a prosecution for receilving a bribe. Per §1208 it is
no defense that the person sought to be influenced was not qualified.

1Per §251: intentionally, knowingly or recklessly.

FLORIDA
§838.015 offerg, gives or public servant — intent to influence -— felony, bar to
promises official act pending office
benefit or possible
corruptly

felony, bar to
office

intent to be influenced  =——-
in offdicial act pending
or possible

solicits, accepts or
agrees to accept

public servant ——
benefit for himself or another

corruptly

Note: See also, e.g., §§914.14, 918.14 (bribery and tampering with witnesses), §918.12 (tampering with jurors). Constitution Art. 6 §4 bars from office

those convicted of bribery; but see §112.011 (removal of disqualification), Per §838.015(2) it is no defense that the public servant had not assumed office
or was not qualified.

GEORGIA (N)

§26~2301

offers or gives

public servant ——

unauthorized benefit

jntent to influence
official act

felony, bar to
office




GEORGIA (N) continued
§26-2301 solicits or receives

public servant

unauthorized benefit given with
purpose to influence official act

Note: Constitution §2-801 bars from office those convicted of bribery.

1

Per §§26-601 to 26-605 a criminal act must have an intention or criminal negligence.

not explicit1

felony, bai to
office

HAWALT (W)
§710-1040(1) (a)
(§710-1073)(§710-
1070)

offers, confers or
agrees to confer

§710-1040(1) (b)
(§710-1073) (§710~
1070)

solicits, accepts or
agrees to accept

public servant (juror)(witness)

pecuniary benefit

public servant (juror) (witness)

pecuniary benefit

intent to influence not explicit1

official act

intent to be influenced not explicit1

in official act

felony

felony

Note: See also §710-1013 (compounding) and, e.g., §159-28 (meat inspectors), Per §710-1040(2) coercion or extortion is a defense to a prosecution for
bribery. Per §710-1001 property offered or conferred in violation of bribery laws can be forfeited to the state.

1

Per §§702-204, 702-207: knowledge or recklessness.

IDARO
§18-2701 (§18-
4703) (§18-1301)

offers or gives

§18-2702 (§18-
4704) (§18-1302)

asks, receives or
agrees to recelve

Note: See also §18-1601 (compounding) and,

executive officer (legislator, or
another for him)(juror or judicial
officer)

bribe
executive officer (legislator, or

another for him) (juror or judicial
of Ficer)

bribe
agreement

intent to influence
of ficial act pending
or possible

(agreement)

c.g., §18-1309 (bribery of municipal or county officer).

felony

felony

ILLINOIS (N)

§33-1 promises or tenders

receives or agrees

public servant, or person believed
to be a public servant (or person)

unauthorized benefit, or benefit
which a public servant would be
unauthorized to accept

unauthorized benefit given with
intent to cause recipient to
influence official act

promises
or tenders

receives
or agrees

not explicitl

intent to influence

of ficial act (or
intent to cause person
to influence official

act)

knowledge of other's
intent to, cause
recipient to in-
fluence official act

not explicit1

felony, bar to
of fice

felony, bar to
of fice




ILLINOIS (N) continued

1

§33-1 solicits unaunthorized benefit — not explicicl not explicit fetony, har to
agreement (agreement) offlee

Note: See also §32-1 (compounding). Constitution Art, 13 §1 bars from office convicted felons.

lPer §4-3: intent, knowledge or recklessness.

INDIANA (N)

§35-44-1-1(a) (1) offers, confers or public servant ——— intent to control knowledge felony

agrees to confer unauthorized property official act
§35~44-1-1(a) (2) solicits, accepts or public servant o intént to be controlled knowledge felony

agrees to accept unauthorized property

in official act

Note: See also, e.g., §35-44-1-1(a)(7) (bribery of witness), §33-2.1-8-9 (bribery of judicial officer). Per §35-44-1-1(b) it 1is no defense

sought to he influenced was not qualified.

that the person

TOWA (N)*

§2201 offers, gives or public servant, juror or witness ——
promises benefit

§2202 solicits or receives publlic servant, juror or witness —

benefit ar promise given with
intent to influence official act

*Code effective January 1, 1978.
Note: See also §2001 (compounding) and, e.g., §§2003, 2004 (tampering with witness, juror).

intent to influence
offlcial act

felony, bar to
office

felony, bar to
office

KANSAS ()
§21-~390L(a) offers, gives or

pronises

public servant —

benefit to which he is not entitled

§21-3901(b) requests, receives

or agrees to receive

public servant —-—
benefit given with intent to

influence official act

Note: See also, e.g., §21-3815 (attempting to influence a judicial officer).

lPer §21-3201: intentionally or recklessly.

intent to fnfluence
official act

not explicitL

felony, bar to
office

felony, bar to
offlce

KENTUCKY (N)
§521.020(1) (a)
(§524.060)

offers, confers or
agrees to confer

public servant (juror) -

pecuniary benefit

intent to influence
official act

felony



KENTUCKY (N) continued

§521.020¢1) (b) solicits, accepts or public servant (juror) —— — —— felony
(§524.070) agrees to accept pecuniary benefit

agreement (agreement)

Note: See also, e.g., §§524.020, 524,030 (bribery of witness). Per §432.350 executive, legislative and judicial officers are barred from office on
conviction of bribery. Per §521.020(2) and (3) extortion or coercion is a defense, but failure of the person sought to be influenced to be qualified
is not a defense, to a prosecution for bribery.

LOUISTANA (N)
§118 offers or gives public servant, juror or witness — intent to influence - felony

thing of apparent value official act

offers to accept public servant, juror or witness i — ——— felony

or accepts thing of apparent value given with

intent to influence official act

Note: See also, e.g., §§129, 130 (jury tampering), §131 (compounding), Constitution Art. 19 §12 and Art. 3 §30 bars from office those convicted of bribery,

MAINE (N)
§602(1) (A) offers, gives or public servant or party official — intent to influence knowledge felony
promises ’ official act .
pecuniary benefit
§602(1) (B) solicits, accepts or public servant, party official or -— knowingly knowledge felony
agrees to accept candidate
pecuniary benefit given with intent
to influence official act
fails to report offer or promise of pecuniary —-— knowingly knowledge felony
benefit which violates (1)(A)
MARY LAND B
§23 bribes or attempts public servant - intent to influence —— felony, bar to
to bribe official act office
demands or receives public servant ——— ———— —— felony, bar to
office

bribe, fee, reward or testimonial
given with purpose to influence
offieial act

Note: See also, e.g., §26 (embracery). Constitution Art, III §50 bars Erom office those convicted of bribery.




MASSACHUSETTS
C. 268A §2 offers, promises or
offers to give to

another

asks, demands, exacts,
solicits, seeks,
accepts, receives or
apgrees to recelve

public servant or witness —
thing of value

corruptly

public servant or witness ————

thing of value given in return for
being influenced in official act
or violation or to commit or aid
fraud

corruptly

intent to influence
official act or viola-
tion or to commit or aid
fraud

Note: See also, e.g., C. 268A §3. Constitution §93 bars from office or legislature those convicted of bribery.

felony, bar to
office

feloay, bar to
office

MICHIGAN
§28.312 (§28.314) offers, gives or

promises

§28.313 (§28.315)  accepts

Note: See also, e.g., §28.316 (bribery by

public servant (juror, appraiser, ——
trustee, etc,)

gift, woney, property or other
thing of value

corruptly

public officer (juror, etc.) accepts

gift or promise (for official act)

agreement
corruptly

contractors), §27A.1347 (bribery of juror).

intent to influence
official act pending
or possible

(agreement)

felony

felony

MINNESOTA (N)

§609.42(1) offers, gives or
promises
§609.42(2) requests, receives

or agrees to receive

public servant —

unauthorized benefit or reward

public servant ——

unauthorized beneflit or reward

understanding

See also, e.g., §609.42(3), (4) (bribery of witness), §609.42(5) (compounding).

intent to influence
official act

knowledge

(understanding)

felony, bar to
office

felony, bar to
office

MISSTSSIPPI
§97-11-11 offers, gives or

promises

public or private officer, agent —-—
or trustee, or wilfe of same, or
candidate

money, goods, right in action or
other property

intent to influence
offlicial act pending
or possible

felony, bar to
office



MISSISSIPPI continued
§97-11-13 accepts (or consents  public or private officer, agent accepts —-— (knowingly consents)
to wife's acceptance) or trustee, or candidate (or con-

sent
money, good, right in action or nts)

other property

Note: See also, e.g., §97-7-53 (bribery of legislator), §97-9<5 (bribery of juror, arbitrator, referee). Constitution
legislators convicted of bribery, and provides for impeachment of governor or civil officers for bribery.

Art, 4 §§44, 50 bars

felony, bar to
office

from office

MISSOURI

§558.010 gives public servant gives intent to influence
money, goods, right in action or gifigizibi:t pending
other valuable consideration pos

§558.020 (§558. accepts or receives public servant receives -

090) é??zi; igligi2§ or money, goods, right in action or
other valuable consideration
agreement

Note: See also, e.g,, §§558.030 to 558.070 (bribery to obtain office), §§557.100 to 557.130 (bribery of juror). "

(agreement)

felony or mis-
demeanor

felony or mis-
demeanor

MONTANA (N)
§94-7-102 offers, confers or public servant or party official — purposely or knowingly

agrees to confer pecuniary benefit as consideration

for official act or violation of duty

solicits, accepts or public servant or party official —-— knowingly

agrees to accept pecuniary benefit as consideration

for official act or violation of duty

knowledge

knowledge

felony, bar to
office

felony, bar to
office

Note: See also, e.g., §23-4723 (bribery of candidate), §23-4756 (inducement to accept or decline nomination). Per §94-7-102 it is no defense that the

person sought to be influenced was not qualified.

NEBRASKA
§28-706 (§28-708) gilves (offers or public officer gives intent to influence
attempts to bribe) money or other bribe or promise official act
unlawfully
receives (solicits public officer receives —

or agrees to receive
agree ive) money or other bribe or promise

given with intent to influence
official act

unlawfully

Note: See alsu, e.g., §28-703 (bribery of juror), §28-705 (compounding).

felony

felony




NEVADA

§197.010 (§199.010) offers, glves or
(§218.590) (§197. promises

020)

§197.030 (§199.020, asks ar receives
§199.030)(§218.600)
(§197.040)

Note: See also §199.290 (compounding) and,

executive or administrative ——
officer (judicial officer, juror,
arbitrator, referee, etc.)(legis-

lator) (other public officer)

compensation, gratuity or reward
executive or administrative —
officer (judicial officer, juror,

arbitrator, referee, etc.)(legis-
laror) (other public officer)

compensation, gratuity, reward or
promise

agreement

e.g., §§199.240, 199.250 (bribery of witness), §293.584 (election bribery).

intent to influence
official act

(agreement)

felony

felony

NEW HAMPSHIRE (N)
§640:2(1) (a) offers, gives or
promises

§640:2(L) (b) solicits, accepts or
agrees to accept

fails to report

-

public'servant, juror or party —
official

pecuniary benefit

public servant, juror or party —
official

pecuniary benefit given with intent

to influence official act

offer of pecuniary benefit which ———
violates (I)(a)

intent to influence
official act

knowingly

knowingly

knowledge

knowledge

knowledge

felony

felony

felony

NEW JERSEY
§2A:93-1 (§2A: offers, gives or
93-2) (§2A:93-6) promises

receives or accepts

judge or magistrate (legislator) —
(person)

money, real estate, service or
other value as bribe or reward

judge or magistrate (legislator) receives
(person)

money, real estate, service or
other value given with intent
to influence official act

intent to influence
officlal act

Note: See also, e.g., §2A:93-4 (soliciting reward For official vote), §2A:105-2 (officer taking fee).

felony

felony




NEW MEXICO (N)
§40A-24-1 offers or gives public servant —— intent to influence — felony
official act pending
thing of value or possible
§40A-24-2 solicits or accepts public servant —— intent to be influenced - felony
thing of value in off%?lal act pending

or possible
Note: See also, e.g., §40A-24-3 (bribery of witness), §11-2-53 (bribery of public treasurer). Constitution Art. IV §§39, 40 concerns bribery of and by
legislators. '

NEW YORK (N)
§200.00 (§215.15) offers, confers or public servant (juror) ——— —— ——— felony
agrees to confer

benefit
agreement (agreement)
§200.10 (§215.20) solicits, accepts or public servant (juror) —— ——— —-— felony
agrees to accept benefit
agreement (agreement)

Note: See also, e.g., §§200.45, 200.50 (bribery for office). Per §200.05 extortion or coercion 1s a defense to a prosecution for conferring a bribe, but
per §200.15 it is no defense to a prosecution for recelving a bribe that by reason of the same conduct the defendant also committed extortion or coercion
or attempted these.

NORTH¢CAROLINA
§14-218 offers bribe ——— —— ——— felony

§14-217 receives or consents official receives  -—- —— felony

to receive or
thi onal advantage
ng of value, pers ag consents

oxr promise

not in payment of legal salary
or fees

understanding or given for perfor- (understanding)

mance or omission of official act

Note: See also, e.g., §14-219 (bribery of legislator), §14-220 (bribery of juror).

NORTH DAKOTA (N)

§12.1-12-01 offers, gives or public servant ——— knowingly knowledge felony

agrees to glve thing of value as consideration for

official act or violation of duty

solicits, accepts or public servant — knowingly knowledge felony

agrees to ac
g cept thing of value as consideration for

official act or violation of duty



NORTH DAKOTA (N) continued

Note: See also, e.g., §12.1-12-03 (unlawful compensation for assistance), §12.1-09-01 (tampering with witness). Constitution §§40, 81 concerns bribery of
governor and legislators. Per §12.1-12-01(2) it is no defense that the recipient was not qualified.

OHIO (N)
§2921.02 offers, gives or public servant or party official —_— intent to corrupt or - felony, bar to
promises (witness) influence official act office
valuable thing or benefit (testimony)
solicits or accepts public servant or part official ——— knowingly - felony, bar to
(witness) of fice

valuable thing or benefit to
corrupt or influence official
act (testimony)

Note; See also, e.g., §3599.01 (election bribery).

OKLAHOMA
§381 (§383) offers, gives or public servant (judicial officer, —— inteat to influence —— felony or mis-
promises juror, arbitrator, etc.) officlal act pending demeanor
glft or gratuity or possible
corruptly
§382 requests or accepts public servant — — — felony or mis-
: demeanor, bar
gift, gratuity or promise for to office
official act
corruptly ' .
§384 asks, recelves or judicial officer, juror, arbitrator, --—- —— —— felony
agrees to receive etc.
bribe
agreement (agreement)

Note: See also, e.g., §§265, 266 (bribery of executive officer), §308 (bribery of legislator). Per §402 monies, etc. used in violation of bribery laws
can he forfeilted to the state.

OREGON (N)
§162,015 offers, confers or public servant or juror —— intent to influence knowledge felony
agrees to confer official act
pecuniary benefit )
§162.025 solicits (accepts or  public servant or juror (accepts  intent that official act knowledge felony

agrees to accept) or agrees) shall be influenced

pecuniary benefit
(agreement) (agreement)
Note: See also, e.g., §162.265 (witness), §162.335 (compounding). Per §162.035 it is no defense that the person sought to be influenced was not qualified.




PENNSYLVANIA (N)
§4701 offers, confers or

agrees to confer

solicits, accepts or
agrees to accept

Note: See also, e.g., $§4907, 4909 (bribery of witness), Constitution Art, 2 §7

v——

public servant, juror or party
official

pecuniary benefit as congideration
for official act

public servant, juror or party
official

pecuniary benefit as consideration
for official act

bars

that the person sought to be influenced was not qualified.

recklessly recklessness felony, bar to
office
recklessly recklessness felony, bar to

office

from office those convicted of bribery. Per §4701(b) it is no defense

RHODE ISLAND

§11-7-4 of fers or gives

§11-7-3 obtains or attempts
to obtain, accepts

or agrees to accept

public servant

gift or valuable consideration as
inducement or reward for official
act, omission or favor

corruptly
public servant, for himself or
another

gift or valuable consideration as
inducement or reward for official
act, omission or favor

corruptly

Note: See-alsv §11-7-5 (compounding) and, e.g., §11-7-1 (bribery of judicial officer

ar juror). Per §l1-7-6 injured person

misdemeanor

misdemeanor

may recover double damages.

SOUTH CAROLINA

§16-211 offers, gives or
promlses
§16-212 aceepts

public officer
gift or gratuity

corruptly
public officer
gift or gratulty or promise

agreement
corruptly

accepts

intent to influence
official act pending
or possible

felony

felony, bar to
office

(agreement)

Note: See also §1-360.52 (compensation to influence--state ethics commission) and, e.g., §16-217 (cotruption of juror), §16-558.1 (bribery to obtain office).

SOUTH DAROTA (N)
§22~12A-6 (§22~
124-11)

offers or gives

public servant (juror or judicial
officer)

bribe

intent to influence
afficial act

felony




SOUTH DAKOTA (N) continued
§22-12A-7 (§22~ asks, recelves or
12A-11) agrees to recelve

Note: See also, e.g., §§22-12A-4, 22-12A-5

public servant (juror or judicial
officer)

bribe
agreement
(bribery of legislator).

(agreement)

felony, bar to
office

TENNESSEE
§39-801 (§39-805) offers, glves or
promises

§39-802 {§39-806) accepts or agrees
to accept (takes)

See also §39-3103 (compounding) and, e.g.,

public officer (jdror)
thing of value
corruptly

public officer (juror)

thing of value or promise (gift,
gratuity or anything to influence
verdict)

agreement

corruptly

accepts or
agrees
(takes)

§§39-803, 39-804 (bribery of peace officer).

intent to influcnce
official act pending
or possibie

(agreement)

felony, bar to
office

felony, bar to
office

TEXAS (N)
§36.02 offers, confers or
agrees to confer

solicits, accepts or
agrees to accept

Note: See also, e.g., $36.05 (tampering with witness), §4476-7 (bribery of meat

sought to be influenced was not qualified.

\

public servant or party official
pecuniary benefit as consideration
for official act

public servant or party official

pecuniary benefit as congideration
for official act

intentionally or
knowingly

intentionally or
konowingly

or poultry inspector). Per §36.02(b) it is no defense that

felony

felony

the person

UTAH (N)
§76-8-103 offers, glves or
promises

solicits, accepts or
agrees to accept

public servant or party official
pecuniary benefit

public servant, party official or
caundidate

pecuniary benefit given with purpose

to influence official act

4

intent to influence
official act

Note: See also, e.g., §76-8~308 (bribery to prevent prosecution), §76-8-508 (bribery of witness).

-

knowledge of other's
purpose to influence

official act

felony

felony




VERMONT
§1101 offers, gives or public officer — intent to influence —_— felony
promises glft or gratulty official act
corruptly
§1102 accepts public officer accepts — — felony, bar to
. office
gift or gratuity or promise
understanding (understanding)
corruptly
Note: See also, e.g., §1103 (bribery of trier of cause),
VIRGINTA {N)
§18.2~447 offers, confers or public servant or juror — ——— — felony
agrees to confer pecuniary or other benefit as
consideration for official act
golicits, accepts or public servant or juror —_— —— —~— felony, bar to
agrees to accept office

pecuniary or other benefit as
consideration for official act

Note: See also §18,2-462 (compounding) and, e.g., §18.2-438 (bribery of officers and candidates), §18.2-441 (bribery of commissioners, etc.)Per §18.2-448
it is no defense that the person sought to be influenced was not qualified.

WASHINGTON . (N)
§9A.68.010
agrees to confer

requests, accepts or

agrees to accept

offers, confers or

intent to secure
particular result
in official act

public servant or juror —

pecuniary benefit

public servant or juror — —

pecuniary benefit

agreement

— felony, bar to
office

- felony, bar to
office

(agreement)

Note: See also §9A.76.100 (compounding), §§9A.68.040, 9A.68.050 (trading in office or influence). Per §9A.68.010(2) it is no defemse that the person
sought to be influenced was not qualified. §9A.20.030 provides for restitution to victim of amount not exceeding double damages.

WEST. VIRGINIA
§61-5A-3
apgrees to confer

solicits, accepts or

dagrues Lo aceept

offers, confers or

public servant or juror ——— —
pecuniary benefit as consideration
for official act or violation of duty
public servant or juror

pecuniary benefit as consideration
for official act or violation of duty

Note: See also, e.g., §61-5A-7 (itrading in public office), Per §61-5A-8 it is no defense that the person sought to be

—— felony, bar to
office

- felony, bar to
office

influenced was not qualified.




WISCONSIN (N)

§946.10 transfers or promises unauthorized property or personal ——— intent to influence — felony
advantage public servant in official
act pending or possible or
to induce violation of
duty
accepts or offers public servant —— —— — felony
to accept unauthorized property or personal
advantage
understanding (understanding)
Note: See also §946.67 (compounding) and, e.g., §946.61 (bribery of witness).
WYOMING
§6-156 offers, gives or public servant -— intent to influence ——— felony
promises money, beneficial act or giflg:zibizt pending
valuable thing P
corruptly
soliclts or accepts public servant — e — felony
money or valuable thing given
to influence official act pending
or possible
Note: See also §6-158 (compounding) and, e.g., §6-157 (bribery of juror, witness, ete.).
DISTRICT OF COLUMBIA
§22~701 offers, gives or public servant, juror, witness or ——— intent to influence —— felony

promises, or causes
to be offered,
given or promised

any person acting in official function

thing of value

Note: See also, e.g., §22-704 (corrupt influence).

official act




EXTORTION STATUTES OF THE STATES

Statutes

State o f Mind

Conduct Attendant Circumstances Result

Penalties

Conduct Att'd Cire's
ALABAMA
§§49, 50 threatens to injure, orally or in writing threatens intent to extort money or — misdemeanotr
(Blackmail) accuse, expose or pub- property, or to influence
lish libel action of public officer, or
to abet illegal or wrongful act
ALASKA
§11.20.345 obtains by threat to property of another obtains —_— —— felony
injure, cause official
action, etc.
Note: See also, e.g., §11.15.300 (blackmail). Per §11.20.345(d) honest claim for restitution is a defense to a prosecution for extortion.
ARIZONA
§13-401 obtains by use of force property of another obtains ——— -— felony
or fear induced by threat congfull
to injure, accuse, expose wrongtutly
or by color of office
Note: See also, e.g., §13-403 (actempted extortion by verbal threat).
ARKANSAS (N) 1
§§41-2202, 41~ obtains by threat property of another obtains knowingly and with intent to knowledge felony
2203 (Theft by) deprive another of property
Note: See also, e.g., §41-2705 (influencing public servant), §41-2614 (intimidating juror).
Lper 541-204.
CALIFORNIA
§§518, 519 obtains by use of force property of another with obtains —— — felony

or fear induced by threat his induced consent, or
to injure, accuse, expose official act of public
vr by color of office officer

wrongfully

Note: Sec also §524 (attempt to extort) and, e.g., §85 (menacing legislator), §95 (intimidation of juror, arbitrator, umpire or referee).




COLORADO (N)
§18-8-306 attempts to influence by
deceit or threat of
violence or economic

reprisal

public servant

Note: See also, e.g., §§18-8-604, 18-8-608 (intimidation of witness,

intent to influence official
act pending or possible

juror). §§18-1-502, 18-1-503 refer to culpability.

felony, bar to
office

CONNECTICUT (N)

knowledge1

§532~119(5) compels or induces de- property of ancther delivery intent to deprive another of felony
livery by fear of injury, property
damage to property, wrongfully fear
accusation, exposure,

\ official act, testimony,

strike, etc.

1per §53a-5.

DELAWARE (N) 1

§846 compels or induces de- property of another delivery intent to deprive another of not explicit felony
livery by fear of injury, wrongfully fear property

damage to property,
accusation, exposure,
false testimony or
official act

Note: Per §847(a) claim of right is a defense to a prosecution for extortion.

lPet §251: knowledge or recklessness.

FLORIDA
§836.05 threatens to injure, verbally or in writing threatens = intent to extort money or - felony, bar to
accuse or expose aliciousl pecuniary advantage, or to office
maticiously compel person to act against
his will
GEORGIA (N) . 1
§26-1804 obtains by threat to property of another obtains not explicit e felony
(Theft by} injure, expose, act
officially, ete. unlawfully over $§50
§§89-9909, 89- demands and receives, public officer recelves _— —— misdemeanor
9910 or takes or takes

fee not allowed by law

under color of office

Note: Per §26-1804(c) honest claim of right is a defense to a prosecution for extortion.

1

‘Per §§26-601 to 26-605 a criminal act must have an intention or criminal negligence.




HAWATIIL (N)
§708-830(3) obtains by threat to property or service obtains intent to deprive another knowledge felony
(Theft by) injure, damage property, of another of property

accuse, expose, confine,

act officially, testify,

cause a strike, etc.

Note: See also, e.g., §710-1074 (intimidation of juror). Per §708-834(4) belief in claim as restitution is a defense to a prosecution for extortion.

IDAHO

§18-2801 obtains by use of force property of another obtains —— —— felony
or fear induced by threat
to injure, accuse, etc.
or by color of office

wrongfully

Note: See also §18-2808 (attempt to extort), §18-2806 (extortion not otherwise provided for) and, e.g., §18-1353 (political threats).

TLLINOIS (N)

§16-1 obtains control by threat property of another obtains knowingly and with intent to not explicitl felony
control deprive owner of property
over $150

Note: See also, e.g., §24-3-14-5 (oppression in office).

1Per §4-3: intent, knowledge or recklessness.

INDIANA (N)
§35-43-4-2(1) (6) exerts control by threat  property of another controls intent to appropriate knowledge felony
(Theft by) to injure, damage property
or impair rights
§17-2-44-7 charges, demands or takes officer - — —— misdemeanor

fee other than provided
by law for official act

Note: Officer convicted under §17-2-44-7 shall be liable on his official bond to injured party for five times illegal fees charged, demanded or taken.

IOWA (N)*

§1104 threatens to injure, —— threatens intent to obtain thing - felony
accuse, expose, inform, of value

damage property, etc,

threatens to take or public servant threatens  intent to obtain thing - felony
withhold official action of value

*Code éffective January 1, 1978.

Note: Sce also, e.g., §714.37 (use of telephone to extort). Per §1104 belief in right to threaten in order to recover is a defense to a prosecution
for extortion.




KANSAS (N)
§21-3701(c)

obtains control by threat

property of another

obtains intent to deprive

—— felony

(Theft by) unauthorized $50 or more

§21-3902(b) demands public servant —— intentionally —— misdemeanor
illegal fee or reward for knowledge of
of ficial act illegality
under color of office

Note: See also, e.g., §21-3428 (blackmail), §21-4401 (racketeering).

KENTUCKY (N)

§514.080 obtains by threat to property of another obtains intentionally knowledge felony

injure, accuse, expose,
etc,

over $100

Note: See alsa, e.g., §524.040 (intimidation of witness), §524.080 (intimidation of juror), §524.120 (intimidation of judicial officer). Per §514.020(1)
claim of right is a defense to a prosecution for extortion,

LOUISTANA (N)

§66 communicates threats to —— communi- intent to obtain thing —— felony
injure, accuse, expose, cates of value
etc.

MAINE (N)

§355 extorts by threat to property of another obtains intent to deprive another knowledge felony
injure or harm over §100 of property

MARYLAND

§561 (§§562, 563) sends or delivers letter letter — knowingly and with intent to —— felony
threatening to injure or extort money or valuable thing
accuse (threatens to (verbally) (threatens) (intent to extort)

§23
(part of Bribery)

injure, accuse or accuse
falsely)

demands or recelves

public servant

bribe, fee, reward or
testimonial given for
influence on official act

Note: See also, e.g., §562A (coercion to contribute).

— felony, bar to
of fice




MASSACHUSETTS

C. 265 §25

C. 268A §2

(part of Bribery)

threatens to injure per-
sSon or property or to
accuse

uses or threatens to
use authority against
person

demands

verbally or in writing

maliciously

police officer or officer
of licensing authority

verbally or in writing

maliciously and unlawfully

public servant or witness

thing of value given in

return for being influenced
in official act or in com—-

mission or aid of fraud
or in violation of duty

threatens

uses or
threatens

intent to extort money or
pecuniary advantage, or to

compel person to act against

his will

intent to extort money or
pecuniary advantage, or to

compel person to act against

his will

felony

felony

felony, bar to
office

Note: See also, e.g., C. 268 §13B (intimidation of witness or juror), C. 268A §3 (includes demand for anything of value for official aid), C. 265 §26
(kidnapping to extort), C. 55 §17 (coercion of public servant to contribute).

MICHIGAN
§28.410 threatens to injure, orally or in writing threatens intent to extort money or ——— felony
accuse, ete. pecuniary advantage, or to
maliciously compel person to act against
his will
§28.411 demands and veceives fee or compensation greater receives willfully —— misdemeanor
than provided by law, for
performance of official
duties
corruptly
Note: See also, e.g., §28.315(1) (intimidation of juror).
MINNESOTA (N)
§609.27 threatens to harm, con- orally or in writing threatens  -=-~ —— felony
(Coercion) fine, injure, damage
property, accuse,
expoge, etc. and
causes another to act causes act
dgainst his will
MISSISSIPPI
§97-3-77 takes by threat to property of another, de- obtains —— —-— felony
(Robbery) injure person, family livered from fear fear

Or property

in presence

feloniously




MISSISSIPPL continued

§97-11-33 demandg, takes or judge, justice of the ———— knowingly —— misdemeanor
collects peace, sherrif or other
officer

money fee or reward mnot
authorized by law

under color of office

Note: See also, e.g., §§97-7-53, 97-9-55 (intimidation of legislator, juror, witness, attorney, judge), §97-23-83 (threat against business), §97-29-51
(procuring prostitutes by threat).

MISSOURL
§560.130 accuses or . threatens to verbally or in writing extorts intent to extort — felony
(Robbery) injure or accuse, and money or property
extorts
§558.140 exacts, demands or officer ——— willfully — misdemeanor
receives

fee or reward greater than
or before due, for official
act done or to be done

under color sf office

unlawfully

Note: See also, e.g., §558.110 (oppression in office), §30,420 (extortion by state treasurer).

MONTANA (N)

§94-6-302 obtains control by threat property of another obtains purpose to deprive another knowledge felony
(Theft by) to injure, accuse, take or of property
withhold official action, over $150 .
etc.
NEBRASKA
§28-441 (§28-444) threatens to injure or orally or in writing threatens intent to extort money or —— felony
(§28-445) accuse (or expose) maliciousl pecuniary advantage, or to
(Blackmail) (obtains or seeks to sy compel person to act against
obtain by threat property his will
or to compel acts or to
induce surrender of
valuable thing or right)
§28-714 demands or receives public officer ——— knowingly —— misdemeanor

fee or reward, not
authorized by law, to
perform duties




lic servant

NEVADA .
§205.320 threatens to injure, —— threatens intent to extort money or -— felony
accuse, expose or property, or to compel act,
publish libel or to influence public officer,
or to abet illegal or wrongful
act
§197.170 asks, receives or public officer — e - felony
agrees to receive fee or compensation greater
than provided by law
Note: See also, e.g-., §207.190 (coercion), §197.200 (oppression under color of office).
NEW EAMESHIRE .(N) ‘
§637:5 obtains or controls by property of another obtains or intent to deprive another of knowledge felony
(Thefr by) extortion through threat controls property
to injure, confine or
take or withhold over $100
official action
NEW JERSEY
§2A:105-4 threatens, or demands on money or other valuable —— intent to extort money or ——— felony
a threat, to injure or thing other valuable thing
kill, kidnap, etc.
NEW MEXICO (N)
§40A-16-8 communicates threats to —-— communi~ intent wrongfully to obtain — felony
injure, accuse, expose, cates thing of value or to compel
kidnap, etc. person to act against his will
NEW YORK (N)
§155.05(2) (e) compels or induces de- property of another delivery intent to deprive another of knowledge felony
(Larceny by) livery by fear through property
) fear
threat to injure, accuse,
expose, take or withhold
official action, ete.
NORTH CARULINA
§14-118.4 thireatens or communicates -—-- threatens intent wrongfully to obtain — felony
a threat or com- thing of value
municates
Note: See also, e.g., §14-226 (intimidation of juror), §14-118 (blackmail).
"NORTH DAKOTA (N)
§12.1-23-02 (§12.1 obtains by threat property of another (ser- obtains knowingly and with intent to knowledge felony
-23-03) vice available only for deprive owner of property
over $150
compensation) or by pub- (intentionally)




ouIo (M)

§2905.11 mendces, exposes, utters  ~-- menaces, intent to-obtain valuable —— felony
calumny or threatens to ete., or thing or benefit, or to
commit felony or violent threatens  induce unlawful act
offense or to expose or
utter calumny
Note: See also, e.g., §2905.12 (coercion), §2903.21 (menacing), §2921.03 (intimidation).
OKLAHOMA
§1481 obtains by use of force property of another with obtains — —_— felony
or fear induced by threat his induced consent
to injure, accuse, expose
or by color of office
OREGON (N)
§164.075 compels or Induces de- property of another delivery intent to deprive another of knowledge felony
(Theft by) livery by fear from threat fear property

to injure, accuse, damage
property, etc,

Note: Per §164.035(1) honest claim of right is a defense to a prosecution for extortion; per §164.035(2)
compel making good and igignorance that property taken was that of another.

so are belief

in truth of threat and purpose to

PENNSYLVANIA (N)

§3423 obtains or withholds by property of another obtains or intentionally knowledge felony
threat to harm, expose, withholds
take or withhold official
. aover $200
action, etc.
65 §133 charges, demands or takes public officer —— — ——- misdemeanor
(not penal code) fee greater than provided
by law or for service
not performed
Note: Per §3923(b) honest claim for restitution is a defense to a prosecution for extortion.
RHODE TSLAND
§11-42-2 threatens to injure verbally or in writing threatens intent to extort money ot - felony
person or praperty or pecuniary advantage, or to
to acouse maliciously compel person to act against
his will
§11-42-1 exacts or extorts state officer exacts or  =-—— — felony
(levies, demands or extorts

takes)

fee for service (bond)
greater than provided
by law

under color of office

corruptly




e

SOUTH CAROLINA

§16-566.1 accuses, exposes or com~ verbally or in writing e intent to extort money or — felony
(Blackmail) pels person to act against other valuable thing

his will, or attempts or

threatens any of these
SOUTH DAKOTA (N)
§22~30A~4 obtains by threat to property of another obtains intent to deprive another of —— felony
(Theft by) injure, accuse, take or over $200 property

withhold official action,
ete.

Note: Per §22-30A-16 honest claim of right or ignorance that the property taken was that of another is a defense to a prosecution for extortion.

TENNESSEE
§39-4301 threatens to injure ——— threatens intent to extort monay, ——— felony
person, property or property or pecuniary advan-
reputation, or to accuse tage, or to compel person
to act against his will
TEXAS (N)
§§31.01, 31.03 appropriates by threat property of another appro- intent to deprive owner of _— felony
(Theft by) to injure, accuse, expose, unlawfully priates property
harm or take or withhold er $200
official action ov
UTAH (N)
§76~6-406 obtains or controls by property of another obtains or purpose to deprive another of - ——- felony
(Theft by) extortion through threat controls property
to injure, accuse, reveal
or take or withhold over $250
official action, etc.
Note: Per §76-6-402(3) honest claim of right is a defense to a prosecution for extortion.
VERMONT
§1701 threatens to injure — threatens intent to extort money or - felony
person or property or pecuniary advantage, or to
to accuse compel person to act against
his will
VIRGINTA (N)
§18.2-59 threatens to injure or money, pProperty or threatens  ~-= - felony
accuse and extorts pecuniary benefit and extorts
§18.2-470 demands and receives public officer receives knowingly - misdemeanor

fee greater than provided
by law for performance of
official duties



WASHINGTON (N)

§9A.56,110 obtains or attempts to property or services — knowingly —— Felony
obtain by threat to of owner
tnjure, accuse, take or
withhold official action,
etc.
§42.18.210 uses power of office state employee — intent to induce or coerce — misdemeanor
not in course of duties person to provide thing of
) economic value
Note: §9A.20.030 provides for restitution to victim of violation of §9A.56,110 of amount not exceeding double damages. §42,18.290 provides for civil
recovery of damages by victim of violation of §42.18.210.
WEST VIRGINIA
§61-2-13 threatens to injure or money, pecuniary benefit, threatens  -—-- —— felony

accuse and extorts

etc.

and extorts

§61-5~20 demands and receives public officer receives knowingly —— misdemeanor
fee greater than provided
by law for performance of
official duties
WISCONSIN (N)
§943.30(1) threatens to injure verbally or in writing threatens  intent to extort money or _— fFelony
person, property, etc. maliciously pecunilary advantage, or to
or to accuse compel person to act against
hiis will
Note: See also, e.g., §943.30(3) (attempt to influence witness), §943.31 (threats to expose).
WYOMING
§6-147 demands with menaces of verbally or in writing — intent to extort or gain — felony
(Blackmail) injury, or accuses ot chattel, money or other
. R chattel, money or other
thireatens to injure or luable thir valuable thing or pecuniary
accuse, or sends or de- va e "8 advantage, or to compel person
livers letter which to act against his will
accuses or threatens letter sent or delivered
to injure or accuse
knowingly
§6-180 asks, demands or receives public officer - - —— misdemeanor

fee unauthorized or greater
than authorized

under color of office

DISTRICT OF COLUMBIA
§22-2305 accuses or threatens to
(Blackmail) accuse or expose

verbally or in writing

accuses or
threatens

intent to extort thing of
value, or to compel person
to act against his will

felony



GRAFT STATUTES OF THE STATES

State of Mind

Statutes Conduct Attendant Clrcumstances Result Conduct ALt 'd Cisc's Penalties
ALABAMA
- §221 asks or recelves public officer ——— — ——— misdemeanor
compensation, gratuity, reward or
promise, not allowed by law, for
official act or omission or service
not actually rendered
Note: See also, e.,g., §160 (public officer receiving illegal fee).
ALASKA
§11.30.230 charges, takes or public officer (excluding governor receives willfully and knowingly  =--= misdemeanor,
receives and supreme court judges) ' dismissal
fee not authorized by law, for
official act
ARTZONA
§38-444 asks or receives compensation or promise, not —— knowingly — misdemeanor

authorized by law, for official act

Note: See also, e.g., §13-546 (judicial officer).

ARKANSAS (N) 1 : 1

§41-2702 solicits, accepts or public servant at time of act ——— not explicit not explieit misdemeanvr
agrees to accept;
offers, confers or
agrees to confer

benefit for past offlcial act

Note: See also, e.g., §41-2704 (soliciting unlawful compensation). Per §41-2702(2) it is no defense that the official act was otherwise proper.

lPer §41-204(2): purpusely, knowingly or recklessly.

CALTFORNIA
§70 recelves or agrees executive or ministerial officer receives  knowingly —— misdemeanor
to receive or gstate employee or appointee or agrees

emolument, gratuity, reward or
promise, not authorized by law,
for official act




COLORADO (N)

§18-8-303 solicits, accepts or public servant at time of act — felony
agrees to accept: !
offers, confers or pe;uniary benefit for past
official act
agrees to confer
Note: §§18-1-502, 18-1-503 refer to culpability.
CONNECTICUT (N) NO GENERAL STATUTE ON GRAFT. But see, e.g., §29-9 (gifts to police officers).
DELAWARE (N)
§§1205; 1206 solicits, accepts or public servant knowledge nisdemeanor

agrees to accept;

offers, confers or

agrees to confer

personal benefit, ot authorized
by law, for official act

Note: See also §1211 (official misconduct).

FLORIDA

§838.016(1) solicits, accepts or

agrees Lo accept;
offers, gives or
promises

public servant

pecuniary or other benefit, not
authorized by law, for past, present
or future official act or omission

corruptly

beltef (offcrer's) felony, har to
that act or omission office

within competence of

public servant

Note: See also §839.25 (official misconduct), Per §838.016(3) it is no defense that the official act was rot performed, or not within the competence of

the public servant sought to be rewarded.

GEORGIA (N)
§§89-9909, 89-9910 takes
(Extortion)

1

publle officer
fee not allowed by law

under color of office

Per §§26-601 to 26-605 a criminal act must have an intention or criminal negligence.

not explicitl

— misdemeanor,
dismissal

HAWATI (N)

§84-11 solicits, accepts or
(not penal code) recelives
1

Per §84~19 any favorable state action obtalined in violation of these standards is voidable and fees, gifts, compensation or

legislator or public employee

money, service or ather valuable

thing or promise, reasonably in-

ferrably intended to influence or
reward an official act

such violation may be forfeited to the state.

— dismissal, action

voidahle, fee
forfeit!

profit received as a result of




IDAHO

§18-1354 solicits, accepts or
agrees to accept;
offers, confers or
agreesg to confer

public servant at time of act p— —

pecuniary benefit for past
official act

Note: See also, e.g., §18-1356 (gift to public servant).

misdemeanor

ILLINOIS (N)

§33-3(d) . solicits or accepts public servant in official capacity  ~—- knowingly not explicitl feleny, bar to
' fee or reward not authorized by law knowledge of office
illegality

1Per §4-3: knowledge or recklessness.

INDIANA (W)

§4-2-6-5 solicits or accepts state officer or employee ——— ———— -— sanction deter-

(not penal code) compensation, other than provided by minei 2{ ethics
lau, for pexrformance of duties commissian

§2-2.1-3.8 pays or offers to pay state officer, employee or legislator ——- — —— sanction deter—

(not penal code) compensation, other than provided by 2§;;§szioithics
law, for performance of duties, by lepislat 4
person other than authorized 8 or
paymaster expelled

Note: See also, e.g., §33-2.1-8-9 (compensation to judicial officer).

IOWA (N)*

§2102 requests or receilves public servant ——— knowingly ——— misdemeanor
compensation, other than provided by
law, for performance of duties
under color of office

*Code effective Januvary 1, 1978.

Note: This statute also prohibits demands and other misconduct. See also, e.g., §68B.5 (gifts).

KANSAS (N)

§21-3902(b) receives public servant receives intentionally — misdemeanor,

(part of Extortion) dismissal

illegal fee or reward for
official act

undexr color of office

knowledge of
illegality




KANSAS (N) continued
§21-3903

gives or offers

public servant

benefit, reward or consideration for
past official act (excludes personal
or trivial gifts)

Note: See also §§4A-235 to 46-237 (official graft).

intentionally

misdemeanor

KENTUCKY (N)

NO GENERAL STATUTE ON GRAFT. But see, e.g., §61.310 (gratuities to peace officers).

LOUISTIANA (N)

NO GENERAL STATUTE ON GRAFT. But see, e.g., §§140, 141 (public contract fraud).

MAINE (N)
§604 (§605) solicits, accepts or public servant —— ~—— (knowingly) -—- (knowledge) misdemeanor
agre?S to accept; pecuniary benefit for past official
offers, gives or
romises act (from person likely to be
p ” interested in official act pending
or possible)
Note: See also §606 (improper compensation).
MARYLAND NO GENERAL STATUTE ON GRAFT. But see, e.g., Agriculture §7-325 (gifts to tobacco inspectors).
MASSACHUSETTS
C. 268A §3 asks, solicits, public servant — —— — felony
recelves or agrees valuable thing, other than as
to recelve, etc.:
. . provided by law, for official act
offers, gives or -
D performed or to be performed
promises
Note: See also, e.g., C. 268A §§4-5, 11-12, 17-18 (compensation to state, county and municipal employees or former employees).
MICHTGAN NO GENERAL STATUTE ON GRAFT. But see, e.g., §4.1700(52) (conflict of interest in contract).
MINNESOTA (N)
11609.45 asks, veceives or public servant —— intentionally knowiedye misdemeanor

agrees to receive

fee or compensation greater than
provided by law

under color of office




MISSISSIPPI
§97-11-33 collects judge, justice of the peace, collects knowingly
sheriff or other officer

money fee or reward not authorized
by law

under color of office

Note: See also, e.g., §67-1-33 {(gratuity to alcoholic beverage control commissioner).

misdemeanor

MISSOURI
§§558.020; 558.010 accepts or receilves; judge, legislator or public officer receives; ——

felony or mis~

(part of Bribery) glves money, goods, right in action, glves demeanor
promise or other valuable thing in
conslderation for past official act
§558.140 receives officer receives willfully — misdemeanoxr
(part of Extortion) fee or reward greater than or before
due, unlawful, for official act done
or to be done
under color of office
MONTANA (N)
§94-7-104 (§94- solicits, accepts or public servant ——— knowingly knowledge misdemeanor
7-10%) agrees to accept; pecuniary benefit for past official
offers, confers or
agrees to confer act favorable to giver (from person
interested in official act)
Note: See also §94-7-401 (official misceonduct).
NEBRASKA .
§28-706 (§28-708 receives (solicits or public officer receives;  -~-- — felony
(part of Bribery) agrees to receive); money, reward or promise for past gives
gives (offers) official act
unlawfully
§28-714 asks or receives public officer —— knowingly - misdemeanor
(part of Extortion) fee or reward, not authorized by law,
for performance of duty
Note: See also, e.g., §§49-1103, 49-1104 (legislators and employees receiving unlawful compensation),
NEVADA
§197.170 asks, receives or public officer —— ——— — felony

(part of Extortion) agrees to receive
fee or compensation greater than

provided by law




NEW HAMPSHIRE (N)

§640:4 (§640:5) soliclts, accepts or public servant or juror —
agrees to accept;
offers, gives or
promises

pecuniary benefit for past official
act (from person interested in
official act pending or possible)

Note: See also §640:6 (compensation for setrvices).

~-~ (offerer knowingly)

~—- (offerer
has knowledge)

misdemeanor

NEW JERSEY
§2A:105~1 recelves or takes judge, magistrate or public officer recelves — —— felony
fee or veward, not allowed by law,
for official act
under color of office
NEW MEXICO (N} NO GENERAL STATUTE ON GRAFT. But see, e.g., §L4-9-6 (mayor or officer receiving fees).
NEW YORK (N)
§§200.35; 200.30 solicits, accepts or  public servant ——— ~--3 knowingly —-—; knowledge misdemeanor
agrees to accept; benefit, not authorized, for
offers, confers or
official act required
agrees Lo confer
Note: See alsc §§200.20, 200.25 (reward for official misconduct).
NORTH CAROLINA NO GENERAL STATUTE ON GRAFT.
NORTH DAKOTA (N)
§12.1-12-01 solicits, accepts or public servant —— knowingly knowledge felony
(Bribery) 2%?::2 toiszgegi; thing of value as consideration for
a rees’tg ive official act or violation of duty,
8 & including past act or violation
Note: Per §12.1-12-01(2) it is no defense that the recipient was not qualified.
QHIO (N) .
§2921.43 solicits or recelves public servant . _—— knowingly —— misdemeanor, bar

compensation or fee, greater than
provided by law, for performance
of duty

Note: See also, e.g., §2921.4) (theft in office), §2921.42 (interest in contract).

to office




I | . .

OKLAHOMA
74 §1404 (51409) solicits or receives state employee (legislator) (receives) -~~~ —— dismissal,
(not penal code) compensation impairing judgment reprimand
in official act (not authorized by
law, from source other than state)
Note: See also, e.g., §386 (gift to juror).
OREGON (N)
§244.040 solicits or receives; public offiecial or candidate or ———— - ——— fine, forfeiture
{not penal code) offers member of his household

gifts with aggregate value over
$100 within year, from source
interested in official act

Note: See also §§162.405, 162.415 (official misconduct).

PENNSYLVANIA (N) NO GENERAL STATUTE ON GRAFT. But see, e.g., 16 §§7802, 4803 (receiving gratuitles--lst class counties, 2nd class counties).

RHODE ISLAND ¢

§§11-7-3; 11-7-4 obtains or attempts public servant —— —— —— misdemeanor

(part of Bribexy) to obtain, accepts or
agrees to accept;
offers or gives

gift or valuable consideration as
reward for past official act or
omission

corruptly

Note: Per §11-7-6 injured person may recover double damages.

SQUTH CAROLINA

§16-213 accepts public officer accepts —— — felony or mis-
demeanor
rebate or compensation greater
than provided by law
SOUTH DAKOTA (N)
§22-12A-8 asks or receives public servant ——— —— —— misdemeanor, bar
to office

unauthorized gratuity, reward,
emolument or consideration )
for offlcial act -

Note: See also §22-12A-9 (solicitaion of compensation for omission of duty).

TENNESSEE NO GENERAL STATUTE ON GRAFT.




TEXAS (N)
§36.07 (§36.08;
§36,09)

solicits, accepts or
agrees to accept;
offers, confers or
agrees to confer

public servant — intentionally or

pecuniary benefit for favorable knowingly (---)

past officizl act (from person
subject to jurisdiction of
public servant)

(knowledge of
jurisdiction)

misdemeanor

UTAH (N)
§76-8-105 solicits, accepts or  public servant — recklessly — misdemeanor
agrees to accept;
offers, gives or pec?niary benefit for past
official act
promises
Note: See also §76-8-201 (official misconduct) and, e.g., §67-16-5 (ethics act: gift or loan).
VERMONT NO GENERATL. STATUTE ON GRAFT.
VIRGINIA (N)
§§2.1-351, 2.1-354 accepts public servant or juror accepts knowingly —— misdemeanor
gift, favor or service that might
influence official duties
WASHINGTON (N)
§42.22.040 recelves or agrees public of ficer receives - — misdemeanor
to receive; gives unauthorized compensation Crom zzvigrees;

source other than state, for
official services

Note: See also §9A.68.030 (unlawful compensation) and, e.g., §42.18.200 (gift to state employee).

WEST VIRGINIA

§61-5A~4 (§61-5A-6) solicits, accepts or

public servant or juror — ——
agrees to accept;
offers, confers or
agrees to confer

pecuniary benefit for past
official act or violation of duty

misdeneanor

(from person interested in (knowledge)
(accepts or agrees official act) (accepts or
to accept) agrees)
WISCONSIN - (N)
§946.12(5) soliclts or accepts public servant ——— intentionally knowledge misdemeanor

valuable thing, greater or less in
value than fixed by law, for
performance of duty

under color of office

Note: See also §946.12(3) (officlal misconduct).




WYOMING NO GENERAL STATUTE ON GRAFT.

DISTRICT, OF COLUMBIA
§1-1181(d) solicits or recelves; public officer —— —_— _~——— misdemeanor

offers or pays monev in excess of that provided

by law for advice or assigtance
in official capacity

Note: See also, e.g., §4-129 (emolument to police).
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SUMMARY

11 The duty to testify before a grand jury is firmly
established. Federal courts may summon a witness from anywhere
in the nation, and most states have reciprocal agreements

for summoning witnesses upon a showing of materiality and

necessity. A witness may move to quash the subpoena in the court

having jurisdiction over the grand jury. Orders denying a
motion to quash are generally non-appealable, though state
statutes may allow appeals. A witness may consult with counsel
outside the grand jury room. sn ordinary witness is entitled
to no warnings prior to testifying, though he may invoke the
FPifth Amendment. A potential defendant should be warned of
his Fifth Amendment privilege and his right to consult with
counsel. If a witness receives immunity, he can still refuse
to answer a guestion based on unlawful electronic surveillance.
A witness need not answer gquestions that violate a common-law
or statutory testimonial privilege-

12 The federal policy of grand ﬂury secrecy conflicts with
the need for disclosure of federal grand jury minutes to state
authorities combatting public corruption. The policy favoring
secrecy of 9rand jury vroceedings has existed for several hun-
dred years,l and is "older than our nation itself."2 Yet the
policy "is not absolute, and cannot be applied blindly."3 The
rationale behind grand jury secrecy is based on protecting the
workings of the grand jury. Grand jury secrecy is not a right
of the witness. The traditional reasons for secrecy often

become inapplicable after the return of an indictment or after

trial. ’




13 Rule 6(e) of the Federal Rules of Criminal Procedure governs
the disclosure of federal grand jury minutes, and permits dis-
closure to be made "in connection with a judicial proceeding."
This is the primary avenue for state access to grand jury minutes.
Even when disclosure would not be permitted under Rule 6(e), the
courts have permitted it where a superior public interest is
found, If the witness was granted immunity by the federal court,
the testimony may still be used in a state civil proceeding.

The fact that immunity was granted, may weigh heavily in

favor of granting state access to the minutes.

14 In an involved grand jury investigation such as those
looking into political.corruption, a prosecutor may wish to
subpoena those upon whom the investigation has focused as
potential defendants in order to examine them as to allegedly
criminal activities and suspicious transactions. The target
witness is generally afforded less procedural and constitutional
protection than a de jure defendant. The practice of subpoena-
ing a target has not been found to be violative of the target's
Fifth Amendment rights. A target may consult his attorney
outside the grand jury room, but he has no broader right to
counsel than a mere witness. The courts have placed few limit-
ations on the extent to which the target strategy may be used.
Once the target is the subject of an indictment he can no longer
be compelled to testify about the crime which is alleged in the
indictment. Generally, the state courts provide greater protect-

tion than do the federal courts.




' I. GRAND JURY BACKGROUND

15 The power to compel persons to appear and testify before
grand juries has developed over centuries. Until the 16th
century, juries in civil or criminal cases were supposed to
find facts based on their own knowledge, and a witness who
volunteered to testify risked being sued for maintenance.5 As
juries bacame less able to find facts on their own, witnesses

were allowed to testify in civil cases,6 and the freedom to

L For historical background, see R. Calkins, "Grand Jury
Secrecy," 63 Mich. L. Rev. 455 (1964).

At its inception in 1166, the "Grand Assize"

(as the grand jury was then called) was not

’ protected by secrecy. By 1368, "le grande
inquest" had evolved, and began the custom of
hearing witnesses in private. R. Calkins,
supra, at 456, 457. "However, the true
independence of the grand jury and the
institution of grand jury secrecy as a legal
concept received their first real impetus
in 1681, as a result of the Earl of

Shaftesbury Trial." Id.
2
Pittsburgh Plate Glass Co. v. United States, 360 U.S. 395,
399 (1959).
3

In re Cement-Concrete Block, Chicago Area, 381l F.Supp.
1108, 1109 (N.D. Ill. 1974).

4
A survey of Illinois, Massachusetts, California, Florida

and Ohio case lawproduced little, if any, reference to
any litigation surrounding the strategy herein described.

5
. See, e.g., [1450] Y.B. 28 Hen. 6, 6, 1.

6 .
Stat. of Elizabeth, St., 1563, 5 Eliz. 1, c.9, §12.




testify soon became a duty., In 1612, Sir Francis Bacon in the

Countess of Shrewsbury Trial7 asserted confidently:

You must know that all subjects,
without distinction of degrees, owe

to the king tribute and service, not
only of their deed and land, but of
their knowledge and discovery. If
there be anything that imports the
king's service they ought themselves
undemanded to impart it; much more,

if they be called and examined, whether
it be of their own fact or of another's,
they ought to make direct answer.

In this country, the duty to testify before a grand jury is

firmly established.8
7

[1612] 2 How. St. Tr. 769, 778.

8 _
Blair v. United States, 250 U.S. 273, 280-281 (1919):

At the foundation of our federal govern-
ment the inquisitorial function of the grand
jury and the compulsion of witnesses were
recognized as incidents of the judicial .
power of the United States. By the Fifth
Amendment, a presentment or indictment by
grand jury was made essential to hold one
to answer for a capital or otherwise infamous
drime, and it was declared that no person should
be compelled in a criminal case to be a witness
against himself; while, by the Sixth Amendment,
in all criminal prosecutions the accused was
given the right to a speedy and public trial,
with compulsory process for obtaining witnesses
in his favor. By the first Judiciary Act
(September 24, 1789, c. 20, §30, 1 Siat. 73,
88), the mode or proof by examination of
witnesses in the courts of the United States
was regulated, and their duty to appear and
testify was recognized. These provisions, as
modified by subsequent legislation, are found
in §§861-865, Rev. Stats. By Act of March 2,
1793, c. 22, 8§86, 1 Stat. 333, 335, it was
enacted that subpoenas for witnesses required
to attend a court of the United States in any
district might run into any other district,
with a proviso limiting the effect of this in
civil causes so that witnesses living outside
of the district in which the court was held ‘
need not attend beyond a limited distance
from the place of their residence. See 876,
Rev. Stats. By §877, originating in Act of

February 26, 1853, c. 80, §3, 10 Stat. 161,




II. OUT-OF-STATE WITNESSES

. A. Background

§6 The Uniform Act to Secure the Attendance of Witnesses

from Without a State in Criminal Proceedings9 (hereinafter

8(cont1nued969' witnesses required to attend any term of
the district court on the part of the United
States may be subpoenaed to attend to testify
generally; and under such process they shall
appear before the grand or petit jury, or
both, as required by the court or the district
attorney. By the same Act of 1853 (10 Stat. 167,
168), fees for the attendance and mileage of
witnesses were regulated; and it was provided
that where the United States was a party the
marshal on the order of the court should pay
such fees. Rev. Stats., §§848, 855. And
§§879 and 881, Rev. Stats., contain provisions
for requiring witnesses in criminal proceedings
to give recognizance for their appearance to
testify, and for detaining them in prison in
default of such recognizance.

’ In all of these provisions, as in the
: general law upon the subject, it is clearly

recognized that the giving of testimony and
the attendance upon court or grand jury in orderxr
to testify are public duties which every person
within the jurisdiction of the Government is
bound to perform upon being properly summoned,
and for performance of which he is entitled to
no further compensation than that which the
statutes provide. The personal sacrifice
involved is a part of the necessary contrib-
ution of the individual to the welfare of the
public. The duty, so onerous at times, yet so
necessary to the administration of justice ac-
cording to the forms and modes established in
our system of government (Wilson v. United
States, 221 U.S. 361, 372, quoting Lord Ellen-
borough), is subject to mitigation in exceptional
circumstances; there is a constitutional exemp-
tion from being compelled in any criminal case
to be a witness against oneself, entitling the
witness to be excused from answering anything
that will tend to incriminate him (see Brown
v. Walker, 161 U.S. 591); some confidential matters
are shielded from considerations of policy, and

‘ perhaps in other cases for special reasons a
witness may be excused from telling all that
he knows.

911 Uniform Laws Annotated, Crim. Law and Proc. §1.
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the Act) has been enacted, with minor variations, in forty-
eight states.lo The Act does not, of course, apply in federal
court,ll nor does it extend the jurisdiction of a state court,

but operates on principles of comity.12 Tt applies to witnesses

sought in grand jury proceedings.

B. Procedure

17 Sections 214 and 315 of the Act define the procedure

for procuring attendance of a witness. Application must be
made to a judge of the court having jurisdiction over the
grand jury. He issues a certificate stating that the person

sought is a material witness and that his presence will be

lo§§g, e.g., Massachusetts: Mass. Ann. Laws ch. 233 §§13 A-D
(Michie/Law. Co-op 1974); New Jersey: N.J. Stat. Ann. §§2A:
81-18 to 2A: 81-23 (West, 1969); New York: N.Y. Crim. Pro. L.
§640.10 (McKinney 1975). Alabama does not follow the Act,
whereas Iowa has similar but not identical provisions. The
Act is also enacted in the District of Columbia, Puerto Rico,
Panama Canal Zone, and the Virgin Islands.

11

Unitgd States v. Monjar, 154 F.2d 954 (3d Cir.1946).
There is nationwide service of a subpoena in federal court.
See Fed. R. Crim. Proc. 17(e). Under 28 U.S.C. §1783(a),
a U.S. citizen living abroad can be subpoenaed to appear
before a federal grand jury.

12

Thus the Act is ineffectual except as between two states
that have enacted it. See State v. Blount, 200 Or. 35, 264
P. 24 419, cert. denied, 347 U.S. 962 {(1954).

13
Uniform Act, supra note 9, S1.

14
"Summonipg Witness in this State to Testify in Another
State", Uniform Act, supra note 9, §2.

15
"Witness.from.Another State Summoned to Testify in This
State", Uniform Act, supra note 9, §3.




required for a specified number of days.
48 The certificate is then presented to ajudge in a court

16 The

of record in the county where the witness is located.
judge in that county summons the witness to a hearing, at
which he must determine that:
a) The witness is material and necessary to the inves-
tigation;
b) The witness will not suffer undue hardship by appearing
before the grand jury;
c) The laws of the demanding state will immunize the
witness from arrest and service of civil or criminal
process as to matters arising before his entry into

the state.17

%9 Following this determination, the judge issues a summons
directing the witness to attend in the demanding state. The
witness is compensated by the demanding state, and failure

to appear and testify is punishable in the manner prescribed

by the state in which the witness is located. ?

%

16 :
The witness need not be a resident of that state. See
People of the State of New York v. O'Neill, 359 U.S8. I
(1959) (upholding the constitutionality of the Act; in
which an Illinois resident, vacationing in Florida, was
issued a summons by a Florida court pursuant to an
application from a New York court).

17

Section 4 of the Act provides that a witness entering or
passing through the state pursuant to a summons under the Act
shall be immune from arrest or sevice of civil or criminal
process regarding matters arising before his entry into
the state.

18

The witness is subject to punishment by the state having
personal jurisdiction over him. If he is issued a summons
by state A upon the request of state B, but fails to leave
state A, he will be punished by state A. If he enters state
B but fails to attend and testify, he will be punished by
state B. See Uniform Act, supra note 9, §§2,3.




110 Some of the Act's provisions have caused confusion among

the states. The primary source of confusion is the meaning of ’
"material witness." The Act itself says that at the hearing

on materiality, the certificate issued by the demanding state

shall be "prima facie evidence - of all facts stated therein."19
While one court has held that a mere statement in the certificate
that the witness is materialis sufficient to cause a summons

. 2 A . . ‘e
to 1ssue, 0 the prevailing view is that the certificate must

either be detailele or must be accompanied by an affidavit

19
14. at §2.

20

Epstein v. People of State of New York, 157 So. 24 705,
707 (Fla. Dist. Ct. of App. 1963): [I]nasmuch as the
certificate is issued by a judge of the requesting state
who has satisfied himself as to the sufficiency of the ‘
evidentiary facts to establish the necessary conditions
for the making of the certificate, it is not required that
he give the basis of his decision in order to have a certif-
icate that is prima facie good. See also In re Cooper,
127 N.J.L. 312, 22 A. 24 532 (1941) (materiality -is
largely for the requesting state to determine.)

The language of Epstein is diluted by the fact that
the certificate was accompanied by an affidavit of the
assistant district attorney detailing why the witness was
needed.

Contra, in In re Grothe, 59 Ill. App. 2d 1, 208 N.E.
2d 581 (1965) the court held that although a certificate is
prima facie evidence of all facts stated therein, a mere
statement that the witness is material is conclusory rather
than factual and is insufficient to cause a summons to
issue. See also Commonwealth v. Beneficial Finance Co.,
360 Mass. 188, 275 N.E. 2d 33 cert. denied 407 U.S. 914
(1971) (bare allegation of materiality is insufficient).

21
See In re Saperstein, 30 N.J. Super. 373, 375, 104 A. 2d
642,843, cert. denied 348 U.S. 874 (1954) (certificate
stated the subject of the grand jury investigation and
explained how the witness was related to that investigation.
This was cited by In re Grothe, supra note 20, as being ‘
sufficient). *




explaining why the witness is needed.22 Testimony may also

be added at the hearing itself.23

C. Challenges to the Summons

411 Aside from challenging the showing of materiality, a
witness can raise few objections to the summons. Since the
hearing is not a criminal proceeding, he is not entitled to

. . 24 o
counsel or to cross—examine. Matters of privilege are to

He, rather than the demanding state, has the burden of proof

regarding undue hardship.26 Low witness fees,27 differences

be raised with the demanding state rather than at the hearing.25

22
State of Florida v. Axelson, 80 Misc. 2d 419, 363 N.Y.S.

2d 200 (Wew York County, 1974) (witness sought for trial;
attorney's affidavit details why he is needed); see also
Epstein, supra note 20.

2311 re Pitman , 26 Misc.2d 332, 201 N.Y.S.2d 1000
(Ct. Gen. Sess., New York County 1960) (certificate
plus testimony at hearing will be sufficient).

24See Epstein, supra note 20, 157 So.2d at 707-708,
Commonwealth v. Beneficial Finance Co., supra note
20, 360 Mass. at 306, 275 N.E.2d at 100-101.

25Application of State of Washington in re Harvey,

10 App. Div.2d 691, 198 N.Y.S.2d 897 (lst Dep't),
appeal dismissed, 8 N.Y.2d 865, 168 N.E.2d4 715,

203 N.Y¥.S.2d 914 (1960); In re Pitman, supra note 23.

26Terl v. State of Maryland ex rel. Grand Jury of Balti-
more City, 237 So.2d 830 (Fla. Dist. Ct. of App. 1970)
(proving a negative would be difficult for the state;
the witness's willingness and ability to testify is a
rebuttable presumption).

27State of Florida v. Axelson, supra note 22, 80 Misc.2d
at 420, 363 N.Y.S.2d at 202 (the witness fee of $5/day
is "woefully inadequate" but is for the legislature to
change) .




in immunity,28 or interruption of work29 do not suffice to

show undue hardship. VYet if it appears that the summons (some ’
states refer to it as a subpoena) is issued in bad faith and
that the witness is really sought to be made a defendant, the

. . 30
summons will not issue.

D. Subpoena Duces Tecum

412 The Act is generally held to encompass a subpoena duces

31 . . .
tecum, though a narrow reading limits it to a subvoena ad

testificandum.32

28Matter of State Grand Jury Investigation, 136 N.J. Super.

163, 171, 245 A.2d 337, 341  {(Superior Ct. of N.J., App.
Div. 1975) (witnesses argue that certificate should be
guashed since use immunity of the demanding state is less
than transactional immunity of their own state):

[Wle know of no authority, nor does justice or .
reason mandate that there be an identity of

procedural or substantive rules in participating

states in order for uniform acts to be applied.

29Axelson, supra note 22 (wi*ness argued that his relation-
ship with his patients would suffer; court answered that
some burden is borne by all witnesses).

3OIn re Mayers, 169 N.Y.S.2d 839 (Ct. Gen. Sess., New York
County, 1957); Wright v. State, 500 P.2d 582, 588 (Okla. 1972).

31In re Saperstein, supra note 21, 30 N.J. Super. at 377,

104 A.2d at 846 (statute defines "summons" as including
"subpoena", and New Jersey case law has included subpoena
duces tecum under that term. Statutory protection afforded
the witness may also be given to the materials under the
subpoena duces tecum, thus it cannot be attacked in the
demanding state). See also In re Bick, 82 Misc.2d 1043,
372 N.Y.S.7d 447 (New York County 1975) (citing Saperstein).

32In re Grothe, supra note 20, 59 Ill. App.2d at 10, 208

N.E.2d at 586 (court distinguishes Saperstein, supra note 21, .
in that Illinois case law does not define "subpoena" as
including "subpoena duces tecum").




E. Appeals
13 Although an appeal of the determination at the hearing

is discouraged,33 it has been allowed in certain cases.34

III. QUASHING A GRAND JURY SUBPOENA

A. PFederal Courts

1. Generally
Y14 The grand jury can subpoena any witness without having
to give a reason.35 The subpoena may call the witness to
testify soon after it is served.36 A United States attorney
may not issue a subpoena that orders the witness to appear at

his office and the prosecutor may not interrogate a witness

331n In re Harvey, supra note 25, the court noted that
appealability of the order is "gravely doubtful" but

allowed the appeal. 10 App. Div.2d, 198 N.Y.S.2d at 898.

The Court of Appeals, however, dismissed the appeal and di-
rected the Appeliate Division to dismiss the appeal taken to
that court. 8 N.Y.2d at 866, 168 N.E.2d at 716, 203 N.Y.S.24

at 914.

34See In re Saperstein, supra note 21, In re Grothe,

supra note 20 (gquestion of appealability not raised).

In New York, a denial of a motion to gquash might be appealed
under N.Y¥Y. Civ. Prac. L. §2304, see note 73, infra, but

this question has yet to be directly considered.

35praser v. United States, 452 F.2d 616 (7th Cir. 1971)
(the government is not required to show probable cause

or reasonableness to compel a witness to testify); In re
Dionisio, 442 F.2d 276 (7th Cir. 1971), rev'd on other
grounds, United States v. Dionisio, 410 U.S. 1 (1972);
See also National Lawyers Guild, Representing Witnesses
Before Federal Grand Juries §3.5(e) (1976) |[hereinafter
cited as 1976 Guild] (advice concerning how a witness may
learn the subject of the grand jury investigation).

361'976 Guild, supra note 35, at §3.3(f).




outside the presence of the grand jury.37 Once a subpoena

has been properly issued and served a subsequent subpoena is
not required to compel later appearances of the witness.38 If
the United States attorney has probable cause to believe a
witness will avoid service or fail to comply with a subpoena,
the government may make a material witness arrest.39

2. Venue
415 Amotion to gquash a grand jury subpoena should be made in
the district court having supervision over the grand jury.40
Although this may cause hardship to a witness subpoenaed from
another state, no direct authority has been found allowing a
motion in a district other than that from which the subpoena

, 4]
issued.

37United States v. Thomas, 320 F.Supp. 527 (D.D.C. 1970);

Durbin v. United States,221 F.2d 520, 522 (D.C. Cir. 1954);
United States v. Johns-Manville Corp., 213 F.Supp. 65

[y

(E.D. Pa. 1962).

385nited States v. Snyder, 413 F.2d 288 (9th Cir.);
cert. denied, 396 U.S. 907 (1969), Blackmer v. United
States, 284 U.sS. 421 (1932).

3%8acon v. United States, 449 F.2d 933, 943 (9th Cir. 1971)

(the criteria for making a material witness arrest are that

there be probable cause to believe that the witness's test-

imony is material and that it may be impracticable to secure
the witness's presence by subpoena).

4

1976 Guild, supra note 35, at §66.

Id.




3. Standing
416 In general, only the witness against whom the subpoena is
directed has standing to move to quash it,42 but a person
whose papers are in the temporary possession of a third-party
custodian may move to gquash the subpoena against the third
party on Fifth Amendment grounds.43

4. Grounds for challenges

417 There are several technical challenges that may be
grounds to quash a subpoena. If the subpoena is not

properly issued or served it may be‘quashed.44 Rule 17 (a)

of the Federal Rules of Criminal Procedure and Rule 45(a) of
the Federal Rules of Civil Pro cedure require that a subpoena
be signed and sealed by the clerk of the court. A subpoena
may be served by a United States Marshall, his deputy, a

46

person not a party to the case,45 or by an FBI agent.

Service must be made personally.47 The witness may also claim

42 . . .

Application of Iaconi, 120 F. Supp. 589 (D. Mass 1954) (a
defendant cannot object to grand jury subpoena or other wit-
nesses. The court said, however, that it could guash under
its gupervisory power without a motion, responding to sug-
gestions made by counsel, litigants, or strangers).

“3couch v. United States, 409 U.S. 322, 333 (1973) (Fifth
Amendment meant to prevent personal compulsion, which is not
involved when a third-party custodian is subpoenaed. The
Court recognizes that there may be situations: [W]lhere
constructive possession is so clear or the relinquishment of
possession is so temporary and insignificant as to leave the
personal compulsions upon the accused substantially intact).

44ynited States v. Davenport, 312 F.2d 303 (7th Cir.), cert.
denied, 374 U.S. 841 (1963).

45Fed. R. Crim. Proc. 17(d); Fed. R. Civ. Proc. 45(c).

4615 y.s.C. §3052 (1970).

47Fed. R. Crim. Proc. 17(d); Fed. R. Civ. Proc. 45(c).




that the notice of subsequent appearances is unclear or

ambiguous,48 or that he is not competent to testify.49 Fail~-
ure to raise these procedural challenges prior to the witness'
appearance may constitute a waiver of the defect.50
Y18 Motions to quash a subpoena based on substantive challenges

. 51
are often considered premature.

A witness may still raise
the issues in order to gain time for preparation and to alert
the judge to the issues.52 A witness may claim that the compo-

sition of the grand jury is not representative of the population

4 .
81976 Guild, supra note 35, at §4.10(c).

4
9See In re Loughram, 276 F. Supp. 393, 430 (C.D. Cal. 1967)

(tests for determining a witness's competency are

(1) the witness must have sufficient understanding to
apprehend the obligation of an oath, and to tell the
truth before the grand jury.

(2) the witness must be capable of giving a reasonably
correct account of the matters he has seen or heard.

(3) these two issues are to be determined by the court
based upon the testimony of expert medical witnesses and
upon the court's own examination

(4) the court must be assured that the witness's physical
and mental health will not be harmed in any significant
way) .

5OIn re Meckley, 50 F. Supp. 274 (M.D. Pa.), aff'd, 137
F.2d 310 (3d Cir.), cert. denied, 320 U.S. 760 (1943)
(After the defendant failed to raise a procedural defect
prior to the contempt hearing, the court held that the
defendant's appearance before the grand jury constituted
a waiver of the claim.):; United States v. Johns~Manville
Corporation, 213 F.Supp. 65 (E.D. Pa. 1962).

511976 Guild, supra note 35, at §4.11.

214, at §3.8(c).




of the district53 or that the grand jury is prejudicad.s4 The

57

witness may also raise First,55 Fourth,56 and Fifth Amend~

ment challenges. The witness may also raise challenges based on

58

privilege. Where a privilege objection is raised against a

subpoena duces tecum, the court will inspect tl- materials to

determine whether they are privileged.s9 A witness may also

claim that the subpoena was issued for purposes that are not

within the proper function of the grand jury.60

53Alexander v. Louisiana, 405 U.S. 625 (1972). (The Court
quashed an indictment because Negro citizens were included
on the grand jury list in only token numbers).

>41awn v. United States, 355 U.S. 339 (1958); 1976 Guild,

supra note 35, at §4.11(b).

55Branzberg v. Hayes, 408 U.S. 665 (1972), see infra 176;
Beverly v. United States, 468 F.2d 732 (5th Cir. 1972).

56United States v. Calandra, 414 U.S. 338 (1974) (The
Fourth Amendment is inapplicable to grand jury proceedings),
But see Silverthorne Lumber Company v. United States, 251
U.S. 385 (1920) (A supocena duces tecum may be quashed if
it is the fruit of an illegal search).

57‘1976 Guild, supra note 35, at §4.11(e). ("[Alttempts by a
witness to quash a subpoena requiring an appearance on Fifth
Amendment grounds are generally unsuccussful.")

581nfra, 14 59-87; See also 1976 Guild, supra note 35, at
§4.11(f).

59Schwimmer v. United States, 232 F.2d4 855, 864 (8th Cir.)
cert. denied, 352 U.S. 833 (1956) (court appoints a master
to examine documents to determine whether they are protected
by attorney-client privilege).

601n re April 1956 Term Grand Jury, 239 F.,2d 263 (7th Cir.
1956) (the grand jury investigation may not be used as a
subterfuge to obtain records that could not have been
obtained in a c¢ivil proceeding); In re National Window -
Glass Workers, 287 F.219 (N.D. Ohio 1922) (the grand jury
may not be used to prepare for a pending criminal trial):




19 A subpoena duces tecum may be gquashed on Fourth Amend-

ment grounds if it is "unreasonable," and Fed. R, Crim. P.

17 (c) authorizes the court to quash if the subpoena is "unrea-
sonable and oppressive." The authority under Rule 17(c) is

not dependent on the Fourth Amendment,61 but courts usually
consider them together,

120 To be reasonable, the subpoena must seek materials relevant
to the grand jury inquiry,62 but courts are split on who bears
the burden of proving relevance. It has been held that the

government must make a minimal showing of relevance,63 but the

Second Circuit approach is that the witness must show there is

60 (continued)

United States v. Remington, 191 F.2d 246 (24 Cir. 1951)

(an investigation may not be called for the express purpose
of intimidating witnesses); In re September 1971 Grand Jury
(Mara), 454 ¥.2d 580, 585 (7th Cir. 1971), rev'd on other
grounds, United States v. Mara, 410 U.S. 19 (1973) (the
grand jury may not be used to pursue a "general fishing
expedition").

61App]‘.ication of Radio Corp. of America, 13 F.R.D. 167,

171 (S.D.N.Y. 1952) (Rule 17(c) gives the court powers in
addition to those granted under the Fourth Amendment, but
the tests are considered together).

62See In re Grand Jury Subpoena Duces Tecum (Local 627),
203 F.Supp. 575, 578 (S.D.N.Y. 1961); United States v.
Gurule , 437 F.2d 239, 241 (10th Cir.), cert. denied sub
nom. Baker v. United States, 403 U.S. 904 (1970); 1In re
Corrado Brothers, 367 F.Supp. 1126, 1130 (D.C. Del. 1973).

631n re Grand Jury Proceedings (Schofield), 486 F.2d 85

(3d Cixr. 1973). See also In re Corrado Brothers, Inc.

supra note 62, at 1131l; In re Grand Jury Supoena Duces

Tecum, 391 F.Supp. 991, 995, 997 (D.R.I. 1975) (govern-

ment's prima facie showing of relevance is irrebuttable.

Government need only show that there is an investigation

and that the documents bear some possible relation, .
however indirect, to the subject of the investigation).




no conceivable relevance to any legitimate subject of invest-
igation.64 This may be an impossible burden.65

21 A subpoena duces tecum may also be challenged on the grounds

that it does not specifically describe the items called for.66

In addition, the objects called for must cover a reasonable time

67 68

period, the burden of compliance must not be oppressive,

and the person served must have possession or control of the

items sought.69

64See In re Horowitz, 482 F.2d4 72, 79-80 (24 Cir.), cert.

denied 414 U.S. 867 (1973) (as to older documents, govern-
ment must make minimal showing, but as to recent documents,
witness must show there is no conceivable relevance) ;

In re Morgan, 377 F. Supp. 281, 284 (S.D.N.Y. 1974) (citing
Horowitz and noting that the Second Circuit dissents from
Schofield on the question of relevance).

655chofield, supra ‘ote 63, at 92, 93 (notes the Aifficulty
a witness would ha © in showing irrelevance because of the
secrecy of grand j:. .. proceedings, and would allow the
witness to utilize uiscovery to prove thut there is no
relevance). The District Court of Rhode Island, though
following Schofield generally, would not allow discovery.
In re Grand Jury Subpoena Duces Tecum, supra note 63, at
995,

66pale v. Henkel, 201 U.S. 43 (1906); Oklahoma Press
Publishing Co. v. Walling, 327 U.S. 186 (1946); Brown
¥ United States. 276 U.6. 134 (1928).. —

67In re Bastman Kodak Company, 7 F.R.D. 760 (W.D.N.Y. 1947);

In re United S hoe Machinery Corp., 73 F. Supp. 207
(D. Mass. 1947).

6811 re Shoe Machinery Corp. 93 F. Supp. 207 (D. Mass.
1947); Application of Harry Alexander, Inc., 8 F.R.D. 559
(S.D.N.Y. 1949); cf. Petition of Borden Co., 75 F.Supp.
857 (N.D. Ill. 1948) . subpoena requiring a search of
files covering a twenty »+=”tr period was not unreasonable).

691976 Guild, supra note 35, at §4.12(e).




5. Appeal
122 Denial of a motion to guash a subpoena is generally con-
sidered not appealable.7o Appeals by the government have been
allowed from orders granting a witness's motion to quash or

modify.7l A witness seeking review may refuse to comply, be

held in contempt, and appeal the contempt proceeding.72

B, State Courts

23 Although Fed. R. Crim. P. 17(c) is not available in
state courts, most federal cases dealing with subpoenas were
decided on constitutional grounds, and there is thus little
difference betweeen state and federal law in this area. One
important difference is that in New York, denial of a motion

to guash a subpoena is apoealable as of right if the subpoena

7Ocobbledick v. United States, 309 U.S. 323, 325 (1940)
("To be effective, judicial administration must not be
leaden-footed.")  See also United States v. Ryan, 402

U.S. 530, 532-533 (1971) (the court notes that there is

an exception to the rule of non-appealability in the case
where a third-party custodian of records is not likely to
risk contempt to judge validity of the subpoena. In that
case, the owner can appeal the denial of a motion to quash.
See, e.g., Schwimmer v. United States, supra note 59;
United States v. Guterma, 272 F.2d 344 (24 Cir. 1959)
(appeals allowed). See also 1976 Guild, supra note 35,

at §4.8 (c) (e) (Advises witnesses to seek immediate certif-
ication for appeal from the district court).

"lynited states v. Judson, 322 F.2d 460 (9th Cir. 1963);

18 U.S.C. §3731; 28 U.S.C. §1291; United States v. Calandra,
455 F.2d 750 (6th Cir. 1972); United States v. Neiberger,
460 F.2d 290 (6th Cir. 1972) (government appeal from denial
of application for order granting immunity allowed).

72Co“bbledick v. United States, supra note 70, at 327;

See also 1976 Guild, supra note 35, at §3.14 (witness
strateqgy on appeal from contempt proceedings).




was issued by a court having both civil and criminal jurisdic-

. 73
tion. In New Jersey, appeal does not lie as of right.74

IV. OTHER MOTIONS AND OBJECTIVES

‘ﬂ24 A witness may desire to delay testifying until the last

possible momént hoping to avoid jail for as long as possible,

73A motion to quash a grand jury subpoena may be made under
N.Y. Civ. Prac. L. §2304 if the court from which the
subpoena issued has civil as well as criminal jurisdiction.
Matter of Queens Republican County Committee, 49 App. Div.
2d 956, 374 N.Y.S.2d 57 (2d Dep't 1975). An order denying
a motion to quash a subpoena issued out of a court having
only criminal jurisdiction is not appealable, since appeal
lies only by virtue of statute, and the Criminal Procedure
Law does not permit appeal of such orders. 1In re Ryan,

306 N.Y., 11, 16, 114 N.E.2d 183, 185 (1953) (denying appeal
in the Court of General Sessions, which has only criminal
jurisdiction). If the court has civil as well as criminal
jurisdiction, the order can be appealed as of right.
Cunningham v. Nadjari, 39 N.Y.2d 314, 347 N.E.2d 915, 383
N.Y.S.2d 590 (1976) (supreme court); Boikess v. Aspland,

24 N.Y.2d 136, 247 N.E.2d4 135, 299 N.Y.S.2d 163 (1969)
(county court). N.Y. Civ. Prac. L. §2304 states that the
motion to guash shall be made in the court in which the
subpoena is returnable. In Massachusetts it is possible

to appeal a final court order enforcing a subpoena. Finance
Commission of Boston v. McGarth, 343 Mass. 754, 180 N.E.2d
808 (1962).

74_@ppeal of Pennsylvania Railroad Co., 20 N.J. 398, 407,
120 A.2d4 94, 98 (1956) (involving an appeal of an order
refusing to quash a subpoena in pretrial discovery):

In passing upon pretrial discovery orders, such
as a denial of a motion to guash or limit a
subpoena, addressed to either a party or a
non-party witness, this court has...approved
the pertinent principles expounded in the
federal cases and has held the orders to be
interlocutory and non-appealable as of right.

The court then cites Cobbledick v. United States, supra
note 69, that a witness may disobey the subpoena, be held
in contempt, and appeal the contempt order. The court also
suggests that appeal may be had by leave of court if not

as of right. 20 N.J. at 409, 120 A.2d4 at 99-100.




to gain time for preparation, or to have the subpoena with-

75

drawn or postponed. The witness may therefore make a variety ‘

of motions. TIf the witness is called to testify soon after

[}

the subpoena is served, the witness may make a motion for a
continuance.76 Generally, these motions are denied.77 A
witness mav also seek injunctive relief78 or a protective
order.79 It is also possible for a third party to intervena
to challenge the introduction of evidence or the purpose of
the grand jury proceeding.80

125 During the questioning, the witness may object to

. . 81 . . -
particular questions, A witness is not allowed to

751976 Guild, supra note 35, at §3.9(f), 3.12(d).

7€14. at §§3.8(b); 4.4.

77 o N ‘l'
United States v. Polizzi, 323 F. Supp. 222, 225-226

(C.D. Cal.), rev'd on other grounds per curiam 450 F.2d

880 (9th Cir. 1971); 1976 Guild, supra note 35, at §4.4.

781976 Guild, supra note 35, at ch. 6.

914, at §5.3.

801976 Guild, supra note 35, at §3.8(d):

When the grand jury is investigating
matters which have already been the subject
of an indictment, the indicted defendant or
defendants may seek to intervene to enjoin
the proceedings or obtain a protective order.
The basis for such a motion would be that the
grand jury is being used to obtain evidence to
be used in the trial of their case..

81l976 Guild, supra note 35, at §3.11:
[T]he attorney should look f3v» objections
raised by particular questions, such as
questions which ask for an opinion, which
infringe upon First Amendment protections, .
or which inguire into privileged communic-
ations.




challenge the relevancy of questions,82 but a witness may
attempt to show prejudicial prosecutiorial misconduct.83
A prosecutor may not question a witness for the sole
purpose of causing him to answer inconsistently and to
commit perjury.84

126 The ABA has drafted standards for prosecutorial con-
duct in grand jury proceedings.85 These standards are not
binding upon prosecutors or the courts, but they may be use-
ful as guidelines for professional conduct and they may be

used by witnesses to attack prosecutorial conduct.86 The ABA

Standards state:

820nited States v. Doe, 460 F.2d 328 (lst Cir. 1972), cert.
denied, 411 U.S. 909 (1973); United States v. Weinberg,

439 F.24 743, 750 (9th Cixr. 1971); Blair v. United States,
250 U.S. 273, 282 (1919).

83ynited States v. DiGrazia, 213 F. Supp. 232 (N.D. I1l.
1963) (presence of prosecutor during deliberations may be
grounds for quashing the indictment); United States v.
Whitted, 325 F.Supp. 520 (N.I:>. Neb.), rev'd on other
grounds, 454 F.2d 642 (8th Cix. 1971) (when a witness is
asked gquestions not pertinent to the investigator and which
are prejudicial the indictment must be dismissed as
violative of due process, but the court does not have the
power to dismiss following the return of a verdict).

845 rown v. United States, 245 F.2d 549 (8th Cir. 1957);
See also States v. Schamberg, N.J. Super ___ (1977)
(Although expressing disapproval, the court held that

it was not prosecutorial misconduct to state, before the
grand jury, that the prosecutor had reason to belleve that
the witness had just perjured himself).

85A.B.A» Project on Standards for Criminal Justice,
Standards Relating to the Prosecution Function (Approved
Draft, 1971) [Hereinafter cited as ABA Standards].

8650 1976 Guild, supra note 35, at §10.3; United States v.
Thomas, 320 F. supp. 527 {(D.D.C. 1970).




The prosecutor should not make statements
or arguments to influence grand jury action
in a manner which would beB%mpermissible at
trial before a petit jury.

The ABA Standards also provide guidelines for the examination

of witnesse588 and define the scope and quality of evidence

that should be presented to the grand jury.89

V. ROLE OF COUNSEL IN THE GRAND JURY

427 There is no constitutional right to counsel in the grand

jury room,90 even if a witness has already been indicted on a

87ABA Standards, supra note 85, at §3.5(b).

88ABA Standards, supra note 85, at §5.7.

89ABA Standards, supra note 85, at §3.6.

9OThe most often cited support for this proposition is dicta
in In re Groban's Petition, 352 U.S. 330, 333 (1957). The
rule applies to grand jury proceedings. United States v.
Scully, 225 F.2d 113, 116 (24 Cir.), cert. denied, 350 U.S.
897 (1955) (no Sixth Amendment right to counsel, since the
grand jury does not determine innocence or guilt); Gollaher
v. United States, 419 F.2d 520 (9th Cir.), cert. denied, 396
U.S. 960 (1969); People v. Ianiello, 21 N.Y.2d4 418, 423,

235 N.E.2d 439, 442, 288 N.Y.S.2d 462, 467, cert. denied,
393 U.S. 827 (1968) (need for secrecy in grand jury proceed-
ings, and statutory exclusion of all but authorized persons
from grand jury room); State v. Cattaneo, 123 N.J. Super.
167, 302 A.24 138 (1973); Commonwealth v. Gibson, 333 N.E.2d
400, 406 n.2 (Mass. 1975) (grand jury is non-adversary and
not a "critical stage" in the prosecution, therefore no
right to counsel). See also Fed. R. Crim. P. 6(d), which
limits those who can be present in the grand jury room.
Although there is no constitutional right to counsel in the
grand jury room, five states do allow it. See Kan. Stat.
Ann. §22-3009 (1974); Mich. Stat. Ann. §28: 943 (1972);

S. Dak. Comp. Laws §23-30-7 (Supp. 1976); Utah Code Ann.
§77-19-3 (Supp. 1975); Wash. Rev. Code. Ann. §10.27.120
(Supp. 1975).




charge separate from the subject of the investigation.91

Escobedo v.

I1linois,”?

Miranda v. Arizona,93

v. Wade;

%94

and United States

indicated that one's right to counsel attached "at

any stage of the prosecution formal or informal...where counsel’s

absence might derrogate from the accused's right to a fair
trial.
analyzing "whether . potential substantial prejudice to defen-
dant's rights inheres
ability of counsel to
light of these cases,

right to the presence

n95

of counsel

help avoid that prejudice.

Such "critical" stages were to bedetermined by

n96

in the varticular confrontation and the

strong arguments have been made that the

ought to be extended to the

91

United States v.

George,

(a witness who had been indicted on an unrelated charge
was not entitled to have counsel present in the room).

The rule may be different if the witness has been indicted
on a charge related to the grand jury's investigation.

See United States v.

Doss,

378

384

444 .24 310

545 F.24 548,

(6th Cir. 1971)

552 (6th Cir.

Where a substantial purpose of ¢alling an

indicted defendant before a grand jury is to

guestion him secretly and without counsel
present without his being informed of the

nature and cause of the accusation about a
crime for which he stands already indicted,
the proceeding...
Amendment....

U.S. 478
U.S. 436
U.S. 218
at 226.

(1964).
(1966).

(1967).

violates...

the Sixth

1976) :



97 .
grand jury especially in the case of a target. Indeed, it
has been urged that such a result is nothing more than an .

extension of Escobedo in order to protect the rights of the

suspect in a white collar criminal case.98

28 In general, however, a witness is only allowed to con-

99

sult with counsel outside of the jury room. It is not

100

clear that this is a right, and an indigent witness is

97See W. Steele, "Right to Counsel at the Grand Jury State
of Criminal Proceedings", 36 Mo. L. Rev. 193 (1971);

R. Meshbesher, "Right to Counsel before Grand Jury",

41 F.R.D. 189 (1967); 1976 Guild, supra note 35, at §7.5.

98R. Meshbesher note 97 supra.

Typically the prime suspect of a crime of

violence is taken to the police station for

interrogation much more frequently than the

prime suspect of a "white collar crime,"...

is called before the grand jury. Thus, requiring .
counsel for a "suspect" in the grand jury room

hardly constitutes a radical extension of

Escobedo.

Id. at 195.

99See People v. Ianniello, supra note 90, 21 N.Y.2d4 at
423-424, 235 N.E.2d at 442, 288 N.Y.S.2d at 467 (practice
in New York State and the Southern District of New York is
to allow witness to leave the room and consult with counsel.
When a witness demands to see his lawyer to discuss legal
rights rather than strategy, he should be allowed to do

so). See also United States v. Capaldo, 402 F.2d. 821, B24
(2d Cir. 1968), cert. denied, 394 U.S. 989 (1969):

We think that the rule under which appel-
lant was free to leave the Grand Jury room at
any time to consult with counsel is a reasonable
and workable accomodation of the traditional
investigatory role of the grand jury... and the
self-incrimination and right to counsel prxovisions
of the Fifth and Sixth Amendments.

A recent case has held that a defendant on trial for .
extortion and perjury was not prejudiced by the introduction

of a grand jury transcript which revealed that before

answering two crucial questions the defendant left the

room to consult with his attorney. United States v. Kopel,

21 Crim. L. Rptr. 2141 (7th Cir. 1977).




not entitled to have counsel appointed,lol though a witness
in the posture of a defendant may be.lo2
1129 Generally, awitness will be allowed to consult with
counsel outside the grand jury regarding the extent of
immunity granted to him or any privilege he wished to raise.103
Ef he should continue refusing to answer, forcing the state

to seek a ruling in open court, counsel for the witness

lOOJustices Brennan and Marshall, concurring in United States
v. Mandujano, 425 U.S. 564 (1976), reason that the Fifth
Amendment privilege against self-~incrimination is meaningless
without the advice of counsel. There is also strong language
to that effect in People in Ianniello, supra note 90, 21 N.Y.2d
at 424, 235 N.E.2d at 443, 288 N.Y.S.2d at 468:

As a matter nf fairness, government ought not
compel individuals to make binding decisions
concerning their legal rights in the enforced
absence of counsel.

Nevertheless, there is no case authority holding directly
that an ordinary witness has a right to counsel outside
the grand jury room.

101y ited states v. Daniels, 461 F.2d 1076 (5th Cir. 1972)
(advising an indigent witness that he may consult counsel
does not mean that one must be appointed, since the grand
jury is not a "critical" stage of criminal proceedings).
See also Mandujano, supra note 100, 425 U.S. at 581.

102perrone v. United States 416 F.2d 464 (2d Cir. 1969)
(witness who had been arrested was warned of his right to
consult with counsel outsgide the grand jury room and to
have cousel. appointed if he could not afford it. The
questioning was related to the subject of his arrest).

1035.e people v. DeSalvo, 32 N.v.2d 12, 16, 17, 295 N.E.2d
750, 752, 343 N.¥.S.2d4 65, 68, cert. denied, 415 U.S. 919
(1973) (the witness should be permitted to consult with
counsel regarding relevancy of questions, extent of immunity
conferred, or existence of testimonial privilege. He
should raise all privileges at once or risk waiving them).
See also In re Goldman, 331 F. Supp. 509 (W.D. Pa. 1971)
(witness can consult with counsel regarding applicability
of attorney-client privilege).




may be present.104

If the witness is threatened with con- '
tempt for refusal to answer, due process requires that he be

allowed to have counsel present during the contempt proceeding.

130 An attorney will not himself be held in contempt for

advising a witness, in good faith, to refuse documents on

the ground that a privilege will be violated.106
Y31 Although cousel cannot accompany the witness into

the grand jury room, his advice can prevent his client from

surrendering any of the privileges available to him.
VI. WARNINGS TO WITNESSES

A. Fifth Amendment-~Miranda

1. Federal courts ‘

§32 A grand jury witness can claim the Fifth Amendment

105Harris v. United States, 382 U.S. 162, 166 n.4 (1965).

108y aness v. Meyers, 419 U.S. 449, 466 (1975):

A layman may not be aware of the precise scope,
the nuances, and boundaries of his Fifth Amend-
ment privilege... )

.+ .We conclude that an advocate is not subject

to the penalty of contempt for advising his

client, in good faith, to assert his Fifth

Amendment privilege in any proceeding embracing

the power to compel testimony. To hold otherwise

would deny the constitutional privilege against
self-incrimination the means of its own implement-

ation." Id. at 468. ‘




privilege against self—incrimination,107 but he need not

always be warned of the privilege. The Supreme Court has
held that if the privilege is not cited in response to a

guestion, and the witness answers the guestion, the priv-

ilege is considered waived as to that question.108 If the

witness is a defendant (under arrest, or has an information

or indictment filed when he testifies) he must be warned of

his Fifth Amendment privilege,109 and of his right to

qounsel,llo before he testifies.

1079nited States v. Monia, 317 U.S. 424 (1943) (Fifth
Amendment 1is applicable to grand jury proceedings);

" Counselman v. Hitchcock, 142 U.S. 547, 562 (1892); Blau wv.

" United States, 340 U.S. 159 (1950); United States v. Cohen,
388 F.2d 464 (9th Cir. 1967) (the Fifth Amendment privilege
also applies to a subpoena duces tecum where the documents
are in the witness's possession and the documents would
incriminate the witness); but see Fisher v. United States,
425 U.S. 391 (1976); see also Couch v. United Statss,

409 U.S. 322 (1973) (where another person received a subpoena
for documents in that person's posséssion which belong to
and would incriminate the witness, the witness generally
cannot assert the privilege to prevent the other person
from being forced to turn over the documents).

108 0gers v. United States, 340 U.S. 367, 373 (1951)

(once a witness makes an incriminating admission he cannot
stop testifying by claiming the Fifth Amendment privilege
and refuse to disclose details unless further disclosure
would pose a real danger of further discrimination). See
alse United States v. Monia, 317 U.S. 424 (1943); United
States v. Korbel, 397 U.S. 1 (1970); 1976 Guild, supra
note 35, at §513.6 (advice for arguing against a waiver

of the privilege).

109United States v. Lawn, 115 F. Supp. 674 (8.D.N.Y.)
appeal dismigsed sub nom. United States v. Roth,

208 F.2d 467 (24 Cir. 1953) (a witness againgt whom
an information has been filed must be warned of his
right against self-incrimination and consent to waive
it before he answers an incriminating question).

llOPerrone v. United States, supra note 102.




Y33 In three recent cases, United States v. Mandujano,lll

112

113

United States v. Wong, and United States v. Washington,

the Supreme Court has addressed the issue of the Fifth
Amendment privilege as applied to grand jury witnesses.

Although the impact of these recent decisions is not

vet settled, it appears that they would not justify
failure to warn a potential defendant or target. Never-

theless, Mandujano and Wong hold that failure to warn will

not affect the government's ability to press a perjury charge,
but it remains unclear whether some warning as to

his privilege and status may be necessary to render his
testimony admissible at trial for the substantive offense or
to support the validity of an indictment of the target on the
substantive charge.

34 The issue as to whether warnings were constitutionally
mandated, that is, making Miranda applicable to the situation
of the potential defendant questioned by a grand jury, has
generally not been reached by these cases. The question as
to the applicability of a constitutional warning requirement
similar to Miranda and the result of failing to so warn has
two separate aspects. The first relates to what effect such
a failure to warn, if required, would have on incriminating
evidence of the substantive charge in the form of documents

and admissions elicited from the target. The second relates

-

1125 u.s. 564 (1976).

11221 Crim. L. Rptr. 3045 (Sup. Ct. May 23, 1977).

11321 Crim. L. Rptr. 3047 (Sup. Ct. May 23, 1977).




to the effect such a failure to warn might have on evidence
elicited from the target supporting an independent charge

of perjury (Thiat is, the witness' own perjured testimony).
Although the first aspect is important, the second aspect of
perjury is perhaps more important as the prospect of eliciting
damaging evidence from the sophisticated and well counselled
target in a political corruption investigation is not very
promising.

435 The Supreme Court was presented with the perjury

issue in United States v. Mandujano].'14 The defendant in that

case was a target of a grand jury investigation and was
‘subpoenaed by that grand jury. He was given a general warning
as to his privilege not to incriminate himselflls and his

right to have the assistance of counsel but that his attorney

116

could not be present. But the defendant was not given the

full Miranda warnings. During his testimony the defendant
was asked about certain illegal transactions about which
the prosecutor already knew. In response to the questions
Mandujano offered perjured testimony, which became the basis
for an indictment on perjury charges. The defendant moved
to suppress his testimony.- The District Court granted the

motion.ll7

114,95 y.s. 564 (1976).

1514, at s567.

11614, at 567-568.

117United States v. Mandujano, 365 F. Supp. 155 (W.D.
Texas 1974).




118

Y36 On appeal the Fifth Circuit held that the defendant

as a target before the grand jury was entitled to full

Miranda warnings.llg

In addition, where a target is unwarned
and questioned about an alleged crime "already known to the
satisfaction of the prosecuting agency...to be guilty of the

n120 the perjﬁred testimony elicited would be

precise crime,
- suppressed as having been gotten in violation of the defen-
dant's due process rights. Hence, although the court found
warnings necessary it based its suppression decision on what
it saw as an abuse of the grand jury process.121
937 The Supreme Court reversed. All of the justices

agreed that the Fifth Amendment did not permit one, even if
he has a right to refuse to speak, to testify falsely. 122
Such a result is nothing more than an affirmation of the

doctrine established by the Court in United States v.

Glickstein,123 where it was stated that "the immunity

afforded by the constitutional guarantee [privilege against

self-incrimination] relates to the past, and does not endorse

118United States v. Mandujano, 496 F.2d 1050 (5th Cir.
1974), rev'd, 425 U.S. 564.

11974, at 1055.
12014, at 10ss.
121

Id. The court found the proceedings as described above
to be "beyond the pale of permissible prosecutorial conduct"
and "smacking of entrapment.” Id. at n. 8.

122No Majority Opinion was written; however, all three

opinions agreed on this one point.

123522 u.s. 139 (1911).




the person who testifies with a license to commit perjury."124

Perjury,; a crime committed while testifying, is never
protected.125 Hence, though a target's rights under the
Fifth Amendment may include the right to warnings, failure
to so warn did not give Mandujano the right to lie. Inter-
estingly enough, the result reached by the Supreme Court in
Mandujano is same as that which had been reached by most
circuits previously.126
Y38. In Mandujano, however, the Chief Justice in a plurality
opinion went beyong the narrow holding necessary to decide
this. The practice of calling the target to testify before

27

the grand jury was endorsed,l and Chief Justice Burger

indicated that Miranda, designed to offset the compulsion

inherent in custodial interrogation, was inapplicable.

A target was not entitled to remain silent, rather, like
any other witness he could be subpoenaed and must invoke
his privilege Qhen called upon to answer an incriminating
question.128 Because Miranda was inapplicable, he had no

Fifth Amendment right to the presence of counsel and as a

12414, at 142.

125United States ex rel. Annunziato v. Deegan, 440 F.2d
304 (24 Cir. 1971).

126yited States v. Di Giovanni, 397 F.2d 409, 412 (7th
Cir.)cert. denied, 393 U.S. 924 (1968); Cargill v. United
States, 381 F.2d 849, 853 (10th Cir. 1967); Kitchell wv.
United States, 354 F.2d 715 (1lst Cir. 1966); United States v.
Winter, 348 F.2d 204 (2d Cir. 1965).

127Mandujano, supra note 114, at 573.

12814, at ss0.




witness had no Sixth Amendment right to the presence of

counsel.129

39 Mandujano leaves many questions unanswered. While
four justices (Burger, White, Powell, Rehnquist) state that
Miranda does not apply, that statement is dicta in the sense
that the case involved a conviction for perjury, which lack
of Miranda warnings would not excuse. Justices Brennan,

Marshall, Stewart, and Blackman concurred, solely on this

perijury ground.130 Brennan and Marshall also argued that a

131

putative defendant must be earned that he is currently

subject to possible prosecution and that he has a constitut-

ional right to refuse to answer any and all questions that

may tend to incriminate him,l32

140 The confusion is compounded by the fact that the witness

was warned of his Fifth Amendment privilege and that he could

133 The court deemed this warning "more

than sufficient" to inform the witness of his rights,l34 but

consult with counsel.

did not decide what, if any, warnings must be given to a

12914, at s81.

13014, at 584, 609.

l31Justices Brennan and Marshall suggest that the test
for a putative defendant should be whether the government

has probable cause, measured by an objective standard,

to suspect that person hag committed a crime. Mandujano,
supra note 114 at 598.

13214, at 600.

13314. at 567-568.

13414, at s80.




putative defendant.l35 Thus, it is unclear what warnings must

constitutionally be given.

136

Y41 In United States v. Wong, the Supreme Court again

addressed the issue of Fifth Amendment warnings as related to
an independent charge of perjury. In that case, no effective
Fifth Amendment warnings were made.137 The defendant was
advised of her Fifth Amendment privilege prior to any ques-
tions being asked, but later moved to dismiss the indictment
perjury on the ground that, as a result of her limited command
of English, she did not understand the warning and believed
her only choice was between self-incrimination and indictment.
The Government did not challenge the finding of the district

court that the defendant was unwarned of her Fifth Amendment

. 138 . . . .
privilege. The district court granted the defendant's

motion to suppress the grand jury testimony in the sub-
sequent perjury trial.

442 On appeal the Ninth Circuit held that due process
required suppression where "the procedure employed by
the government was fraught with the danger...of placing

[respondent] in the position of either perjuring or

l35The fact that warnings were provided in this case to
advise respondent of his Fifth Amendment privilege makes

it unnecessary to consider whethexr any warning is required....
[Flederal prosecutors apparently make it a practice to inform
a witness of the privilege before questioning begins. Id.

at 582, n. 7.

13621 Crim. L. Rptr. 3045 {Sup. Ct. May 23, 1977).

13714, at 3046.




135 The court concluded that due

140

incriminating herself."”
process required that the testimony be suppressed.
¥43 The Supreme Court reversed, in a unaminous decision,
holding that the defendant's failure to understand the

government's warning did not warrant the suppression of her

141

grand jury testimony. The Court reiterated its position

in Mandujano that the Fifth Amendment privilege does not

protect perjury.142 The Court also rejected the due process

argument qguoting Bryson v. United States:l43 "Our legal system

proviles methods for challenging the Government's right to

ask questions~-lying is not one of them."144

44 In United States v. Washington, the Supreme Court add-

ressed the issue of whether a "target" witness must be warned
¢t his status.145 In that case, the defendant was called
before the grand jury, but he was not advised that he might

be indicted on a criminal charge relating to the grand jury

investigation. The defendant was informed of his Fifth

139United States v. Wong, No. 74-1636 (9th Cir. Sept. 23,
1974).

140£§-

14121 Crim. L. Rptr. at 3047.

L4224

143396 u.s. 64 (1969).

14459. at 72.

145

21 Crim. L. Rptr. 3047 (Sup. Ct. May 23, 1977).




Amendment rights.l46 The Superior Court of the District of

Columbia suppressed the testimony and dismissed the indictment

finding that the defendant had not waived his Fifth Amendment

privilege and was not properly informed of his rights.147

445 The District of Columbia Court of Appeals affirmed the

suppression order, but refused to dismiss the indictment.148

Tlie court of appeals took the position that the prosecutor

should inform -the witness that he was a potential defendant.l49

46 The Supreme Court reversed, holding that a witness
need not be informed that he is a potential defendant. The
Court stated:

Because target witness status neithexr
enlarges nor diminishes the constit-

utional protection against compelled

self-incrimination, potential defen-

dant warnings add nothing of value to
First Amendment rights.150

47 Justice Brennan, with whom Justice Marshall joined,
dissented, taking the position that failure to warn a witness
that he is a target was grounds for dismissal of the
indictment when the:

grand jury inquiry became an
investigation directed against
the witness and was pursued
with the purpose of compelling
him to give self-incriminating
testi@gny upon which to indict

him.
14614, at 3048.
l471§-
148United States v. Washington, 328 A.2d 98 (1974).
l49£§. at 100.
150

21 Crim. L. Rep. 3050 (Sup. Ct. May 23, 1977).

15114, at 3051.




48 The results in Mandujano, Washington, and Wong do not

militate against the possibility that the Fifth Amendment

requires some warning to be given. In Washington, the

Court again sidestepped the issue of whether any warnings
are constitutionally required.152
449 Although the Supreme Court appears to be leaning away
from requiring warnings, several circuit courts, at least
prior to these recent decisions, have explicitly favored
warning witnesses.153 Warning the target of his status has-
been labelled prudent,ls4 and further, many courts have
often pointed to such warnings as supporting the basic

fairness of the proceedings where a target has been called.155

15231 crim. L. Rptr. at 3049.
The Court stated

[T]his Court has not decided that the grand
jury setting presents coercive elements which
compell witnesses to incriminate themselves?
Nor have we decided whether any Fifth Amend-
ment warnings whatever are constitutionally
required for grand jury witnesses; moreover,
we have no occasion to decide these matters
today...

153See United States v. Luxenberg, 374 F.2d 241 (6th Cir.
1971) (dicta suggesting that a potential defendant might

be entitled to warnings as to his Fifth and Sixth Amendment
rights); United States v. Fruchtman, 282 F.Supp. 534 (N.D.
Ohio, 1968), aff'd, 421 F.2d4 1019 (6th Ccir.), cert. denied,
400 U.S. 849 (1970) (the court suppressed the testimony of a
target which was to be used at a trial because the target
was not warned); United States v. Doss, 545 F.2d 548 (6th Cir.
1976) (the Court set aside a perjury conviction because the
witness was not told that he was alreday under two sealed
indictments) .

154 ited States v. Scully, 225 F.2d 113 (2d Cir. 1955).

155See e.g., United States v. Friedman, 445 F.24 1076,
1088 (9th Cir. 1971); United States v. Corallo, 413 F.2d
1306, 1330 (24 Cir.) cert. demnied, 396 U.S5. 358 (1969) ;
Kitchell v. United States, 354 F.2d 715 (lst Cir. 1966).




50 In United States wv. Jacobs,156 the Second Circnit,

acting in its supervisory capacity, ruled that the target

was to be warned of his status. It did so in order to make
uniform the practice of so warning targets throughout the
circuit in addition tc the general warnings as to one's

right not to incriminate oneself usually given to all
witnesses in the circuit. In establishing this rule for the
qircuit, the court pointed to the ABA Standards that recommend

warning the target of his statu5157 but explicitly refused

to determine whether any warnings were mandated Ly the
Constitution.158
151 On the other hand, whether failure to warn will result
in the quashing of the indictment is a different issue.

A district court has found quashing the indictment to be

159 160

the proper remedy, and the Jacobs case also resulted
in the quashing of the indictment. But it must be remem-

bered that there the court acted in its supervisory

capacity to enforce a uniform practice throughout the

156531 F.2d 87 (24 Cir. 1976), vacated and remanded, 97
S. Ct. 299 (1976) (remanded to the Court of Appeals for
further consideration in light of United States v. Man-
dujano. Four justices dissented).

EYABA Project on Standards for Criminal Justice Standards
Relating to the Prosecution Function (tent. draft 1970),

§3.6(d).
158

United States. v. Jacobs, supra note 156, at 89.

159 ited States v. Kreps, 349 F. Supp. 1049 (W.D. Mich. 1972).

1605ce n. 156 and accompanying text supra.




circuit. It is unlikely that the Supreme Court would

find the quashing of the indictment necessary where other
evidence was heard by the grand jury and it is found that
the target's rights were violated by failing to warn him of
his rights. Previous decisions by the Supreme Courts

have indicated that the validity of an indictment will

not be gquestioned merely because the grand jury considered
evidence = obtained in violation of the defendant's constit-—

utional rights,161 although such evidence will not be

available at trial.162
52 Given the lack of clarity as tc the necessity of
warnings as a constitutional matter, the fact that the

practice of so warning targets is one which many courts

have pointed to approvingly, the ABA Standards and the

Second Circuit's recent ruling, the prudent course would
be to warn all targets as to their right to refuse to
answer incriminating questions, and their right to consult

with cousel outside of the grand jury room.

161 ited States v. Calandra, 414 U.S. 338 (1974); United
States v. Blue, 384 U.S. 251 (1966). As stated by the court
in Calandra:

The grand jury's sources of information are widely
drawn, and the validity of an indictment is not
affected by the character of the evidence considered.
Thus, an indictment valid on its face is not subject
to challenge on the ground that the grand jury acted
on the basis of inadequate or incompetent evidence;
[cites omltted] or even on the basis of information
obtained in violation of a defendant's Fifth Amend-
ment privilege against self-incrimination.

Id. at 344-345.

162See United States v. Lawn, 355 U.S. 339 (1958).




§53 Finally, 3if a target is not warned aﬂy admissions he
might make may be lost. Nevertheless, his testimony will
still be available for the purpose of impeaching his test-
imony should he choose to take the stand on his own behalf.163

2. State courts

454 While some state courts may require greater warnings
than do federal courts,164 the practice is generally similar
to that of federal courts.

§i55 New York: Under the New York Constituition,

Art., I §6, a prospective defendant called before a grand
"jury is automatically granted use immunity, thus no warning
need be given (unless a waiver is sought)_.lG5 Ordinary
witnesses need not be given warnings. Any grand jury witness,

ordinary or target, is automatically granted transactional

immunity for responsive questions,166 and cannot be compelled

16350 marris v. New York, 401 U.S. 222 (1971).

164See State ex rel. Pollard v. Criminal Court of Marion County,
329 N.E.2d 573 (Indiana 1975) (witness, whether or not he's a
target, should be warned of his privilege against sel?—
incrimination, since the grand jury may on its own shift the
focus of the investigation).

16550 0ple v. Steuding, 6 N.Y.2d 214, 160 N.E.2d 468, 189 N.Y.S5.2d
166 (1959); People V. Laino, 10 N.Y.2d 161, 170, 176 N.E.2d 571,
218 N.Y.S5.2d 647, 654-655 (1961), cert. denied, 374 U.S. 104
(1963) (the scope of the inguiry rather than the prosecutor's
intentions should determine whether the witness is a prospec-
tive defendant).

166y v. crim. Pra. Law §190.40 (McKinney 1971).




to answer an incriminating question until he is told the ex-

. 167
tent of immunity granted to him.

456 New Jersey: In New Jersey a witness is not entitled

to a warning of his privilege against self-incrimination unless

he can show that the grand jury investigation is directed

against him.168 Failure to give warnings does not excuse
. 169

perjury.

457 Massachusetts: There is little case law in Mass-

achusetts, but state courts would find support for warning

target witnesses of their Fifth Amendment privilege in United

States v. Chevoor.170

167pc0ple v. Franzese, 16 App. Div.2d 804, 228 N.Y.S.2d

644 (2d Dep't 1962), aff'd, 12 N.Y.2d 1039, 190 N.E.2d 25,

239 N.Y.5.24d 682 (1963) (witness cannot be held in contempt

for refusing to answer questions until he is told the extent

of immunity given to him). See also Lefkowitz v. Cunningham,
No.76-260 (June 13, 1977) (The Court held unconstitutional the
New York law which automatically stripped political party
officers of their party jobs if they refused to waived immunity
and testify before a grand jury).

1685tate v. Fory, 19 N.J. 431, 117 A.2d 499 (1955); See also

State v. De Cola, 33 N.J. 335, 164 A.2d 729 (1960); State v.
Williams, 59 N.J. 493, 284 A.2d4 172 (1971); State v. Cattaneo,
123 N.J. Super. 167, 302 A.2d 138 (1973) (In view of the
secrecy of grand jury proceedings, this burden of proof may be
impossible to meet). See 0Office of the Attorney General,
Grand Jury Manual for Prosecutors: Criminal Justice Standards,
5 Crim. Just. Q, Winter 1977, at 24 (recommended procedures
when questioning a target).

169State v. Cattaneo, supra note 168. The Fifth Amendment

does not giveone the right to commit perjury. Harris v.
New York, 401 U.S. 222, 225 (1971).

170556 r.2a 178, 181 (1st Cir. 1975) cert. denied, 400 U.S.

829 (1976). The court cites United States v. Scully (supra
note 90) and United States v. Luxenberg (supra note 112) for
the proposition that a putative defendant should be warned of
his Fifth Amendment privilege, but this is dicta.




B. Perjury
158 There is no duty to warn a witness that he must tell
171 . o . 172
the truth or that he can recant his perjurious testimony.
It is unclear whether the government must tell the witness
that it has independant evidence that may contradict his

testimony.173 The government might, however, at least tell

him that he has been under investigation.l74

VII. TESTIMONIAL PRIVILEGES OF GRAND JURY WITNESSES

A. Background
59 The duty to testify before a grand jury is subject to

claims of privilege, whether established by the Constitution,

l7lUnited States v. Winter, 348 F.2d 204, 210 (2d Cir.) cert.
denied, 382 U.S. 955 (1965) (warning would render oath meaning-
less). See also United States v. Mandujano, supra note 100,
425 U.S. at 581 (citing Winte»), People v. Robinson, 66 Misc.
2d 639, 323 N.Y.S.2d 573 (Kings County 1971).

172ynited states v. Gill, 490 F.2d 233, 240-241 (7th Cir. 1973);
United States v. .Cuevas, 510 F.2d 848, 849-850 (24 Cir. 1975);
United States v. Del Toro, 513 F.2d4 656, 666 (24 Cir. 1975).

1731, State v. Redinger, 64 N.J. 41, 50, 312 A.2d 129 (1973)

a perjury conviction was overturned where the prosecutor, at

a pre-trial hearing, did not tell the witness that the state
had testimony of other witnesses which would dontradict his
testimony. The court reversed the conviction "in the interest
of fundamental fairness," describing the situation as "entrap-
ment." But the Second Circuit, in United States v. Camporeale,
515 F.2d 184, 189 (2d Cir. 1975) held that a witness, having
been sworn to tell the truth, need not be told that the govern-
ment has independent evidence.

174United States v. Camporeale, Id.:

In any event, the prosecutor in the present case
acted fairly, advising Camporeale at the outset
of his grand jury testimony that his "activities
had been under surveillance for a considerable
period of time."




N

statutes, or the common law.175 When a witness raises the

Fifth Amendment as a ground for refusing to answer a question
or produce materials, the prosecutor may immunize the witness

and compel testimony.l76

B. Existence of Federal Privilege for Unlawful Surveillance

{60 Nevertheless, an immunized witness may still be reluc-

tant to testify. He may attempt to avoid testifying by

claiming that the questions are based upon an unlawful
electronic surveillance. Consequently, he may assert that his
testimony may not be received in evidence under the exclusionary

177

rule of 18 U.S.C. §2515. When the witness makes this claim,

175ynited States v. Calandra, 414 U.S. 338, 346 (1974).

l768ee, e.g., Kastigar v. United States, 406 U.S. 441, 453
(1972) (18 U.S.C. §6002) (use immunity only--transactional
immunity is not constitutionally required). See also 1976
Guild, §3.6 (a) (advice never to testify without immunity);
§3.9(c) (general strategic considerations regarding immunity);
§3.10 (objections to government's application for immunity);

13.13(k) (advice concerning subseguent prosecution of a
witness who testified under immunity).

l77Omnibus Crime Control and Safe Streets Act, Title III,
§802, 18 U.S.C. §2515 (1968):

Whenever any wire or oral communication has been
intercepted, no part of the contents of such
communication and no evidence derived there-
from may be received in evidence in any trial,
hearing, or other proceeding in or before any
court, grand jury... or other authority of the
United States, a State, or a political subdiv-
ision thereof if the'disclosure of that infor-
mation would be in vieclation of this chapter.




the government must affirm or deny the alleged unlawful act
under 18 U.S.C. §3504 (a)_178 If the government meets this
burden and adequately denies that the questions.are based
upon unlawful electronic surveillance, the witness must

' 179

testify or be subject to a contempt proceeding. If the

government concedes that the questions are based upon an

177 (continued)

Section 2515 was included in Title III to protect the privacy
of those affected by an unlawful surveillance. S. Rep. No.
1097, 90th Cong., 2nd Sess. 66 (1968). "The perpetrator
must be denied the fruits of his unlawful actions." Id.

at 69. No use whatsoever is to be made of the product of
such surveillance. Consequently, the witness usually bases
his claim here on an assertion that but for the unlawful
electronic surveillance, he would not have been able to ask
certain questions. He argues that because section 2515 calls
for the exclusion of evidence which is the result of both
direct and derivative use of the unlawful electronic surveil-
lance, he need not answer the questions.

178Organized Crime Control Act, Title VII, §702(a), 18
U.S.C. §3504(a) (1970):

In any trial, hearing, or other proceeding
in or before any court, grand jury, department,
officer, agency, regulatory body, or other auth-
ority of the United States--

(1) wupon a claim by a party aggrieved that
evidence is inadmissible because it is the
primary product of an unlawful act or because
it was obtained by the exploitation of any
unlawful act, the opponent of the claim shall
affirm or deny the occurrance of the alleged
unlawful act (emphasis added)...

For comparable state rﬁles, see infra 472-75.

l798ee, e.g., United States v. Vielguth, 502 F.24 1257

(9th Cir. 1974) (witness's affidavit setting forth belief
that he was the subject of electronic surveillance, ident-
ifying telephone numbers, and time period in question
sufficient to trigger government's obligation to respond);
United States v. Toscanino, 500 F.2d z67, 281 (24 Cir. 1974)
(court, in absence of sworn written representation indic-
ating agencies checked, unable to affirm government's
denial); United States v, Alter, 482 F,24 1016, 1027

(9th Cir. 1973) (government's denial was insufficient as
it was conclusory, not concrete and specific); In re Evans,
452 F.2d 1239 (D.C. Cir. 1971), cert. denied, 408 U.S.

930 (1972) (witness's mere assertion of unlawful surveil-
lance required government to affirm or deny allegation).




unlawful electronic surveillance or fails to meet this

burden, the witness may not be compelled to testify’.180

1. Adequacy of witness's claim

161 A grand jury witness may claim that the questions he is

being asked are based upon an unlawful electronic surveillance

by:
1. making a mere assertion; or
2. filing a factually based affidavit.181
In In re Evans,ls2 the Court of Appeals for the District of

Columbia held that the mere assertion that an unlawful
wiretap was used was adequate to trigger the government's
obligation to respond.183 It was argued that to require

no more than a demand encouraged the elimination of unlawful

intrusions, while it imposed only a minimal additional burden

on the government; to require more could well impose a burden

180Ge1bard v. United States, 408 U.S. 41 (1972).

18lcce 1976 Guild, supra note 35, at §12.8(f) (Challenges to

the Government's denial, involving specific showings of
electronic surveillance of the witness).

182,55 p.2d 1239 (D.C. Cir. 1971), cert. denied, 408 U.S.

930 (1972).

183452 F.2d at 1247. Evans was followed in United States v.
Toscanino, 500 F.2d 267, 28l (2d Cir. 1974). See also

In re Grusse, 402 F. Supp. 1232, 1234 (D.C. Conn.), aff'd,
515 F.2d 157 (2d Cir. 1975).




upon defendants and witnesses that could rarely be met.184

This argument is not always persuasive. In In re Vigil,185

the Tenth Circuit rejected the "mere assertion" rule. The
court held that the claim asserted was insufficient since

the affidavit filed lacked any concrete evidence, or even

suggestions, of surveillance. To trigger a government response,

factual circumstances from which it can be inferred that the

witness was the subject of electronic surveillance must be

set forth. This conflict in the circuits is as yet unresolved

by the Supreme Court.186

l84In Evans, Chief Judge Bazelon stated his belief that
because electronic surveillance functions best when its
object has no idea that his communications are being inter-
cepted, the burden upon defendants to come forward with
specific information would, in most instances, be impos-
sible to carry. He further stated that unless the govern-
ment was in the habit of conducting lawless wiretaps, it
could easily refute any ill-founded claims. He suggested
that any additional burden upon the government could well
be met through employing computors to record and sort
government wiretap records. 452 F.2d at 1247-50. Judge
Wilkey, in a dissenting opinion, vehemently disagreed,
citing House reports concerning the number of inquiries
and the time required to process each. 452 F.2d at 1255.

185c,4 ¥.2d4 209 (10th Cir. 1975), cert. denied, 425 U.S.
927 (1976) .

1865.c also In re Millow, 529 F.2d 770 (2d Cir. 1976)
(government, in response to claim based upon knowledge

that some electronic surveillance was used in the inves-
tigation of other persons involved in the same activities
leading to examination of witness, submitted authorizing
orders to presiding judge; witness was not entitled to more
as section 3504 was not intended to turn investigations

by government into investigations of government).




§62 When a grand jury witness claims that the basis of the

qgquestions he is being asked is an unlawful electronic sur- O
veillance of a third pary (i.e., an attorney), the adequacy

of the claim is generally maesured by standards first set out

in United States v. Alter, where the Ninth Circuit held that:

Affidavits or other evidence in support of the
claim must reveal

(1) the specific facts which reasonably lead
the affiant to believe that named counsel for ‘the
named witness has been subjected to electronic sur-
veillance;

(2) the dates of the suspected surveillance;

(3) the outside dates of representation of the
witness by the lawyer during the period of sur-
veillance;

(4) the identity of persons by name or descrip-
tion together with their respective telephone numbers,
with whom the lawyer (or his agents or employees)
was communicating at the time the claimed
surveillance took place; and

(5) facts showing sdme connection between
possible electronic surveillance and the
grand jury witness who asserts the claim or

the grand jui§7proceeding in which the witness
is involved.

The witness does not, of course, have to plead or prove his

entire case, but he must make a prima facie showing that

187482 §.2d at 1026. See also In re Vigil, 524 F.2d 209,

216 (10th Cir. 1975) cert. denied, 425 U.S. 927 (1976)
(knowledgeable U.S. attorney, in charge of investigation,
provided court with assurance that there was no surveil-
lance by filing a responsive, factual affidavit); United
States v. D'Andrea, 495 F.2d 1170 (34 Cir.), cert. denied,
419 U.S. 855 (1974) (a check of all agencies involved with
an accompanying affidavit not required); Korman v. United
States, 486 F.2d 926 (7th Cir. 1973) (an official govern-
ment denial by officer of a responsible government office,
sworn to by the prosecutor in charge of investigation or
government agency conducting the grand jury investigation,
is required); In re Tierney, 465 F.2d4 806 (5th Cir. 1972),
cert. denied, 410 U.S. 914 (1973) (oral testimony that
every government agency related to investigation was
checked was sufficient denial).




good cause exists to believe that there was an unlawful

electronic surveillance.

2. Adequacy of denial

163 When the witness's claim is adequate to trigger the
duty to respond, the government then has the burden of af~-
firming ¢+ denying the allegation. The government may:

1. deny that there was any surveillance;
2. deny that there was any unlawful surveillance;188
or

3. concede the existence of the electronic surveil-
lance and that it was unlawful.
The government's response could take the form of:

1. a general statement;

2. an affidavit;

3. testimony under oath; or

4. a plenary suppression hearing.
464 When the government denies the existence of surveil-
lance, the practical difficulties of proving a negative

189

arise. This dictates a practical rather than a technical

approach. The problem is ascertaining a minimum standard.

188Note: If the language of the prosecution in responding
under section 3504 to an objection is: "The guestions are
not based uponan unlawful electronic surveillance," the
objecting witness will not be sure if there was a surveil-
lance unless he has received a section 2518(8) (d) inventory
notice.

l898ee In re Weir, 495 F.24 879, 881l (9th Cir.)r cert. denied,
419 U.S. 1038 (1974).

Proving a negative is, at best, difficult and in
our review, a practical, as distinguished from a
tech nical, approach is dictated.




Fortunately, there is a trend towards flexibility, and the
necessary scope and specificity of a denial are tied to

the concreteness of the claim.190

As the specificity of the
claim increases, the specificity required in response increases
accordingly. Thus, a gemeral claim may be met by a general
response, but a substantial claim requires a detailed response.

A detailed response means that the government agencies connected
with the investigation must search their files scrupulously

and a summarizing affidavit indicating the agencies contacted

and their respective responses must be submitted to the court.191

165 Although this is the trend, some courts still adhere to

the standards set out by the court in Alter for the govern-

lgoIn re Millow, 52¢ F.24d 770 (24 Cir. 1976) {(where a sub-
stantial claim is made, the government agencies closest to
investigation must file affidavits); In re Hodges, 524 F.2d
568 (lst Cir. 1975) (oral testimony of government attorney
gave affirmative assurance that no information had come from
unlawful surveilllance where claim made one week after
refusal to answer and 25 minutes before contempt hearing);
In re Buscaglia, 518 F.2d 77 (24 Cir. 1975) (where only
basis for claim was refusal of prosecutor to affirm or deny
to witness's counsel that there had been surveillance,
information tendered by prosecutor under oath to the court
sufficient to establish no surveillance); United States v.
Stevens, 510 F.2d 1101 (5th Cir. 1975) (where witness's claim
was 1in general and unsubstantiated terms, government's unsworn
general denial, given at the direction of the court, was
sufficient); United States v. See, 505 F.2d 845 (9th Cir.
1074), cert. denied, 420 U.S. 992 (1975) (claim was vagque

to the point of being a fishing expedition); United States
v. D'Andrea, 495 F.2d4 1170 (3d. Cir.), cert. denied, 419
U.S. 855 (1974) (where there is no evidence showing govern-
ment's representations to be false, witness has no right

to a hearing as to the existence of wiretap).

1Wlsee 1976 Guild, supra note 35, at §12.8(e) (defense
challenges to the government's denial involving general
factual showings of government inaccuracies or falsehoods
concerning electronic surveillance).




ment's response.l92 Generally, under Alter, if the government's

position is a denial, it should be given in absoclute
terms by an authoritative officer speaking with know-

ledge of the facts and circumstances; the response must be

factual, unambiguous, and unequivocal.193 Usually, such

a denial will take the form of an affidavit stating that all

agencies authorized to carry on electronic surveillance or

194

those connected with the investigaton have been checked,

summarizing the respective responses.195 The witness then

contends that he should be granted a plenary suppression
hearing to determine the existence of unlawful electronic

surveillance. Such requests are universally denied.lgG‘

192,62 F.2d4 1016, 1026 (9th Cir. 1973). Alter has engen-
dered a great deal of confusion. It has been widely

miscited for the proposition that it sets forth a checklist
of requirements that must be met by a witness to establish

a claim which will trigger the government's obligation to
respon under section 3504. This is not the case. Alter
applies only to a claim by the witness that the questions

he is being asked are tainted by surveillance of conver-
sations in which he did not participate. See United States v.
Vielguth, 502 F.2d 1257, 1259 (9th Cir. 1974).

193,82 p.2da at 1027.

1941 re ouinn, 525 F.2d 222 (lst Cir. 1975).

195Generally, the denial will be in the form of an affidavit

as it facilitates the task of the presiding judge in inspecting
the papers. But this is not an absolute requirement. The -
denial may be in such terms as satisfy the district court
judge. See United States v. D'Andrea, 495 F.2d 1170, 1174

n. 12, (34 Ccir.), cert. denied, 419 U.S. 855 (1974).

196In re Persico, 491 ¥.2d 1156, 1162 (24 Cir.), cert.
denied, 419 U.S. 924 (1974). The request would have to.be
in the form of a motion to suppress under 18 U.S.C. §2518
(10) which provides:




466 When the government acknowledges the existence of a
wiretap but denies that it was unlawful, the courts generally
accept th e' production of an authorizing court order as an
adequate denial of illegality, providing, of course, that

197 At this point,

the order is not facially defective.
witnesses usually contend that the order should be turned
over to them to examine, while the government counters that

an in camera inspection is sufficient. For the most part, the

196 {continued)
Any aggrieved person in any trial, hearing,
or proceeding in or before any court, department,
officer, agency, regulatory body, or other authority
of the United States, a State, or a political
subdivision thereof, may move to suppress the
contents of any intercepted wire or oral

communication,
(1) the communication was unlawfully inter-
cepted;

(ii) the order of authorization or approval
under which it was intercepted is
insufficient on its face; or

(iii) the interception was not made in conformity
with the order of authorization or approval.

Such motion shall be made before the trial, hearing,
or proceeding unless there was no opportunity to make

such motion or the person was not aware of the grounds
of the motion.

But section 2518 does not provide for such a motion in the
context of a grand jury proceeding. The legislative history
specifically states:

Because no person is a party as such to a grand

jury proceeding, the provision [section 2518 (10)]
does not envision the making of a motion to suppress
in the context of such a proceeding itself.

S. Rep. No. 1097, 90th Cong., 2d Sess. 106 (1968).

197See, e.g. , In re Marcus, 491 F.2d 901 (lst Cir. 1974)

(witness precluded from raising defense that gquestions.
were based upon improperly authorized electronic surveil-
lance after judge found the interception order was not
facially defective); Cali v. United States, 464 F.2d 475
(lst Cir. 1972) (witness may not make motion to suppress
in grand jury). :




courts accept the government's position.198 The proper

procedure is described by Judge Gee in In re Grand Jury
199

Proceeding (Worobyzt):.

The petitioner herein did not seek a full-
blown adversary hearing... All that he sought
was the opportunity to examine the underlying
affidavits and the order authorizing the top
in short, a peek.-.-.

The relevant facts make this case indist-
inguishable from Persico, and we think the rule
there the proper one. Where the only question
raised is the facial regularity of a wiretap
authorization, we prefer to rely on th%ogis"
trict judge's in camera determination.

This procedure, however, is not universally followed. The

First Circuit, in In re Lochiatto,201 has held that an in

camera inspection is insufficient protection for the witness.
Under Lochiatto, a witness is entitled to an opportunity to
. examine the authorizing application, affidavits, and orders

for facial defects.

198In re Grand Jury Proceedings (Worobyzt), 522 F.2d 196
(5th Cir. 1975), cert. denied, 425 U.S. 911 (1976) (witness
not entitled to inspect authorizing documents where district
court judge has examined the facial regularity of the
documents in camera); Droback v. United States, 509 F.2d
625 (9th Cir. 1974), cert. denied, 421 U.S. 9v4 (1975)
(witness cannot delay grand jury proceeding to conduct a
plenary challenge of electronic surveillance); In re
Persico, 491 F.2d 1156 (24 Cir.), cert. denied, 419 U.S.
924 (1974) (grand jury witness not entitled to hearing

to determine whether questions are based upon unlawful
surveillance).

199592 p.2d 196 (5th Cir. 1975) cert. denied, 425 U.S. 911
(1976) .

ZOOEQ. at 197-98. Such a procedure protects the privacy of
all parties while still protecting the interest of the grand

I jury witness.

201,97 F.24 803, 808 (lst Cir. 1974).




Y67 At this point, the witness would like a plenary suppres- .
sion hearing to determine the validity of the authoxizing
orders, but the courts generally refuse to grant such a
202
reguest.
468 When the government concedes that there was an unlawful
surveillance or the judge finds the orders to be facially
defective, the grand jury witness has the privilege not to
. . 2
answer questions based upon the unlawful surveillance. 03
The problem then arises: how is the privilege vindicated?
There are three possibilities:
1. +trust the prosecutor not to ask any questions
based upon the surveillance, with the witness
challenging any suspected questions on an ad

hoc basis;

2. have the presiding judge in an in camera
proceeding limit the scope of questioning; or

3. hold a plenary suppression hearing to determine
the extent of the taint.

There are no definitive cases on this point.204

2021n re Mintzer, 511 F.2d 471 (lst Cir. 1974); In re Persico,
491 F.2d 1156 (24 Cir.), cert. denied, 419 U.S. 924 (1974).

203:01bard v. United States, 408 U.S. 41 (1972).

204Standing may be determined by an in camera inspection,
Taglianetti v. United States, 394 U.S. 316 (1969), but
Alderman v. United States, 394 U.S. 165 (1969) requires an
adversary hearing to determine whether a conviction was

tainted by the existence of an illegal wiretap.

See Giordano v. United States, 394 U.S. 310 (1969)
(Alderman limited to situation where violation present).
The argument is that a similar hearing would also be required
to determine the extent to which the illegality taints the .




3. Refusal to testify after an adverse finding

469 TIf a witness still objects to questions and refuses to

answer after an in camera inspection or an adequate denial,

he may be held in civil contempt by the court.205 At this

204 (continued)

guestioning, See United States v. Seale, 461 F.2d 345,365
(7th Cir. 1972) (sworn testimony, subject to cross-examination,
of relevant government witnesses must be submitted to show
lack of taint in a contempt proceedign where overheard
conversation was link in communication from lawyer to
defendant); United States v. Fox, 455 F.24 131 (5th Cir.
1972) (a defendant who has been illegally overheard has a
right not only to the intercept logs, but also to examine
the appropriate officials to determine the connection between
the records and the case made against him, but he is not
allowed to rummage randomly through the government's files);
United States v. Fannon, 435 F.2d 364 (7th Cir. 1970) (where
there is conceded illegal surveillance of a co-defendant,
neither an in camera inspection not the unsworn answers of
the prosecutor are adequate); United States v. Cooper, 397

F. Supp. 277 (D. Neb. 1975) (transmittal to the prosecutor

of information obtained through unlawful surveillance must

be shown).

But see, In re Mintzer, 511 F.2d 471 (lst Cir. 1974)
(limits Alderman as a post-conviction case to trial evidence,
refusing to allow grand jury witness opportunity to develop
case to show the taps found to be unlawful, i.e., without
authorizing order on a facially defective orrier, are arguably
relevant to the question posed).

205,8 y.g.c. §1826(a) (1970) :
Whenever a witness in any proceeding before or
ancillary to any court or grand jury of the United
States refuses without just cause shown to comply
with an order of the court to testify or provide
other information, including any book, paper,
document, record, recording or other material,
the court, upon such refusal, or when such
refusal is duly brought to its attention, may
summarily order his confinement at a suitable
place until such time as the witness is willing
to give such testimony or provide such information.
No period of such confinement shall exceed the
life of~-




point, the witness will again usually argue that he be .
granted a plenary suppression hearing, urging that the con-
tempt hearing is a "proceeding" within 18 U.S.C. §2518(10).
A contemporaneous contempt proceeding was not, however,
held to be different from a grand jury proceeding in In re
Persico, and the witness was not granted a suppression hearing.
In Persico, the court looked to Justice White's concurring
opinion in Gelbard, in which he observed:
Where the Government produces a court

order for the interception, however, and the

witness nevertheless demands a full-blown sup-

pression hearing to determine the legality of

the order, there may be room for striking a

different accommodation... Suppression hearings

in these circumstances would result in protracted
interruption of grand jury proceedings.206

4. Disclosure .

(70 18 U.S.C. §§2518(8) (d), (9), and (10)2%7

give an aggrieved
party only limited pretrial disclosure of papers and the pro-

duct of surveillance. A grand jury witness objecting to

205 (continued)

(1) the court proceeding, or

(2)  the term of the grand jury, including
extensions, before which such refusal to
comply with the court order occurred,
but in no event shall such confinement
exceed eighteen months.

Contempt that may be purged by compliance

is civil. Shillitani v. United States, 384 U.S.
364 (1966). Grand jury witnesses who refuse to
testify are usually held in civil contempt since
imprisonment for criminal contempt, under federal
statutes, is limited to six months absent a jury
trial. Cheff v. Schnackenberg, 384 U.S. 373
(1966) .

206 »‘l’

408 U.Ss. 41, 70-71 (1972).

20718 y.s.c. §2518(8) (d) (1968) :




questioning and seeking to see the underlying documents or

intercepted communications, therefore, will find himself

18 U.s.C.

18 U.S5.C.

207 (continued)

Within a reasonable time but not later than
ninety days after the filing of an application
for an order of approval under section 2518(7) (b)
which is denied or the termination of the period
of an order or extensions thereof, the issuing or
denying judge shall cause to be served, on the
persons named in the order or the application,
and such other parties to intercept communications
as the judge may determine in his discretion that
is in the interest of justice, an inventory which
shall include notice of-~-

(1) the fact of the entry of the order or
application;

(2) the date of the entry and the period of
authorized, approved or disapproved
interception, or the denial of the
application; and

(3) the fact that during the period wire or
oral communications were or were not
intercepted.

The judge, upon the filing of a motion, may in

his discretion make available to such person or

his counsel for insepection such portions of the
intercepted communications, applications and

orders as the judge determines to be in the interest
of justice...

§2518(9) (1968) :

The contents of any intercepted wire or oral

" communication or evidence derived therefrom shall

not be received in evidence or otherwise disclosed
in any trial, hearing, or other proceeding in a
Federal or State court unless each party, not

less than ten days before the trial, hearing, or
proceeding, has been furnished with a copy of the
court order, and accompanying application, under
which the interception was authorized or
approved. ..

§2518(10) (a) (1968):

.. The judge, upon the filing of such motion
by the aggrieved person, may in his discretion
make available to the aggrieved person or his
counsel for inspection such portions of the
intercepted communication or evidence derived
therefrom as the judge determines to be in the
interests of justice.




with highly limited rights.208 If the surveillance is termin-
ated, he will receive notice in accordance with section
2518 (8) (d). But sections 2518 (9) and (10) are inap-
plicable to a grand jury proceeding or a contemporaneous

civil contempt hearing.209

If there is a conceded illegality
or a finding by the presiding justice that the surveillance
was unlawful, it is unclear as to what tvpe of disclosure

the aggrieved witness is entitled.ZlO

But this will be,
hopefully, a rare situation. It is, therefore, likely that
normally there will be limited disclosure, if any, in
connection with the grand jury proceeding.
Y71 But if the contumacious grand jury witness is prosecuted
for criminal contempt, he is entitled to:

1. full disclosure under section 2518 (9); and

2. a plenary suppression hearing.
If the wiretap is found to be unlawful, then the witness
is arguably entitled to disclosure and an adversary taint
hearing under:

1. section 2518 (10); or

2. Alderman?ll

2081n re Grand Jury Proceedings (Worobyzt), 522 F.2d 196
(5th Cir. 1975), cert. denied, 425 U.S. 911 (1976).

209In re Persico, 491 F.2d 1156 (24 Cir.), cert. denied,
419 U.S. 924 (1974).

210Supra note 204.

211394 y.s. 165 (1969). United States v. Fox, 455 F.2d
131 (5th Cir. 1972) elaborated upon Alderman; it granted
an aggrieved party:




211 (continued)
(1) a right to inspect the intercept logs;

(2) a right to examine appropriate officials in
regards to the connection between the records and case made
against him; and

(3) a right to find out who the appropriate officials
are.

This is not, though, a right to rummage through all the
government files.

Alderman, however, granted the right to an adversary
hearing to determine the extent of taint in the context of
.pre~1968 surveillance. The Supreme Court has not reconsid-
ered its holding in Alderman in light of Title III. See
United States v. United States District Court, 407 U.S.
297, 324 (1972).

The question now left open is whether under Title IIX
an in camera inspection procedure is authorized to determine
whether unlawfully intercepted information is arguably
relevant to a prosecution before the material must be
turned over to the defendant. The issue of automatic
disclosure versus an initial in camera proceeding cannot
be settled by looking at a constitutional text. See
Taglianetti v. United States, 394 U.S. 316 (1969) (not
every issue raised by electronic surveillance requires an
adversary proceeding and full disclosure).

It is unclear whether the decision in Alderman rested
upon the Court's supervisory power over the admission of
evidence or on the Constitution. It is a reasonable inter-
pretation that it rested upon the supervisory power. If so,
‘Alderman has arguably been superseded by Congress when it
enacted Title III. The legislative history of Title III
specifically states:

This provision [section 2518(10) (a)]
explicitly recognizes the propriety of limiting access
to intercepted communications or evidence derived there-
from according to the exigencies of the situation.

The motion to suppress envisioned by this paragraph
should not be turned into a bill of discovery by the
defendant in order that he may learn everything in
the confidential files of the law enforcement agency.
Nor should the privacy of other people be unduly
invaded in the process of litigating the property

of the interception of an aggrieved person's
communications.,

S. Rep..No. 1097, 90th Cong., 2d Sess. 106 (1968).




211 (continued)

Disclosure of overheard conversations may harm persons
who have completely innocent conversations with people

later prosecuted, or who are merely mentioned in such
conversations. See, e.g., Life Magazine, May 30, 1969,

pp. 45-47 (excerpts from transcripts of conversations overheard

through government electronic surveillances published
there contained unflattering references to prominent
entertainment figures, an elected official, and members of
the judiciary, none of whom was a party to any of the pub-
lished conversations); R. Conolly, "The Story of Patriarca
Transcripts," Boston Evening Globe, September 2, 1971, p. 22
(transcripts, despite a protective order, appeared in the
newspaper three weeks after disclosure). The lives and
families of people identified in the conversations may be
endangered. Pending investigations can be significantly
impaired as disclosure frequently leads to flight by pot-
ential defendants and the destruction of evidence.

The argument against disclosure where the aggrieved
person is overheard merely by happenstance is particularly
strong as the interception is incidental and wholly
irrelevant to the purpose of the surveillance. In this
context, an in camera review will protect the defendant's
interests because the judge is capable of determining that
an interception has no relation to a prosecution.

18 U.S.C. §3504(a) (2) further provides for only
limited disclosure for pre-1968 interceptions. This statute,
although not applicable to post-1968 interceptions, can also
be viewed as expressing a congressional intent to limit the
holding in Alderman. The legislative history reveals an
intent to overrule Alderman as it pertains to pre-1968
interceptions. See, e.g., 112 Cong. Rec. H9649 (daily
ed. Oct. 6, 1970y. ~—

These arguments are particularly strong when made in
the context of a national security surveillance. Secrecy
is an absolute necessity. Disclosure will include location
of the listening device which can be devastating. The
identity of agents may also be revealed. To disclose may
compromise national security. If the information cannot
be disclosed under any circumstances, the entire invest-
igation may have to be abandoned. Thus, there is a need
to re-evaluate the present position on disclosure. Legality
in the national security area is generally now determined
through an in camera procedure. United States v. Lemonakis,
485 F.2d 941 (D.C. Cir. 1973), cert. denied, 415 U.S. 989
(1974). See also 1976 Guild, supra note 35sat ch. 12.




In sum, a grand jury witness is not entitled to a hearing

. to determine if surveillance was conducted or to test the
legality of any such surveillance. He may refuse to answer
only where surveillance was conducted and there was no auth-
orizing order, where the government concedes that the surveil-
lance was unlawful, or where there was a prior judicial
adjudication of illegality. Consequently, while Gelbard
recognizes the testimonial privilege of the grand jury witness,
that privilege is effective only when there is either a con~
ceded illegality or when the court finds insufficient the
authorizing ordexr or the governmental denial of illegality.
In other instances, i.e., where the government shows that the
questions are not based upon unlawful electronic surveillance,

‘ the witness will be compelled to testify.

5. Wiretap privilege in New York

472 New York wiretap=—grand jury practice is not as fully
developed as its federal counterpart. Nevertheless, in New
York, a grand jury witness need not answer questions which

212 Since section 3504 is

are based upon an illegal wiretap.
not applicable to the states,213 a slightly different proc-

edure follows a recalcitrant witness's claim of unlawful

212people v. Einhorn, 35 N.Y.2d 948, 324 N.E.2d 551, 365
N.Y.S.2d 171 (1974).

213y Rept. No. 1549, 91st Cong., 24 Sess. 3 (1970).

As amended by the committee, the application of

. Title VII is limited to Federal judiciary and

administrative proceedings.



interception. Upon the request of the witness214 (which
must be respectful), he is to be brought before the presiding
justice who may make appropriate inquiry either in camera
or in open court as to the soundness of the objection.
Here, the inquiry by the presiding justice is not in the
nature of a suppression hearing. Since lengthy suppression
hearings are too disruptive of grand jury proceedirngs, they
are not available to grand jury witnesses.215 If the
presiding justice finds that there was no wiretap or that
there are no facial defects in the court order authorizing
the wiretap, he may then compel the witness to testify or

be subject to a contempt citation.

473 A prosecution f or contempt in New York is generally

2145 .0ple v. Breindel, 73 Misc.2d 734, 739, 342 N.Y.S.2d

428, 434 (New York County 1973), aff'd, 35 N.Y.2d 928,
365 N.Y.S.2d 163 (1974):

I hold, therefore, that the People are under no
obligation to disclose to a grand jury witness
that the questions about to be propounded are
the product of electronic surveillance. '{A]
balance imust be struck between the due function-
ing of the grand jury system and a defendant's
rights under the eavesdropping statutes.'
(People v. Mulligan, 40 App. Div.2d 165, 166,
supra). The integrity of the grand jury's fact-
finding process is what is at stake here. Provid-
ing an uncooperative or hostile witness with the
type of information requested in this case
permits him to tailor his testimony to matters
already known to the grand jury, thereby
defeating the purpose of calling him. Such
disclosure also jeopardizes the secrecy of the
investigation and hence its chances of success
with respect to the targets thereof.

215People v. Mulligan, 40 App. Div.2d 165 (lst Dept. 1972);

In re O'Brien, 76 Misc.2d 303, 350 N.Y.S.2d 498 (Rockland
County Court 1973). '
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criminal in nature. Because it is, the witness being

prosecuted is entitled to all applicable procedural safe-

guards: most importantly, a plenary suppression hearing.217

216N.Y. Penal Law §215.51 (McKinney 1975) provides:

A person is guilty of criminal contempt in the
first degree when he contumaciously and
unlawfully refuses to be sworn as a witness
before a grand jury, or, having been sworn as
a witness, he refuses to answer any legal and
proper interrogatory. Criminal contempt in the
first degree is a class E felony.

The legislative history of this statute provides clearly:

The intent of the new enactment, as expressed
in the Governoxr's Memorandum of Approval, was to
increase 'the penalty for refusal to... testify
before a grand jury--after having been granted
immunity--from a possible jail sentence of one
year to a maximum prison sentence of four years...
Recently, district attorneys investigating
organized criminal activity have been confronted
by witnesses who refuse to testify before grand
juries, even after they have been granted immunity.
The increase in penalty... should encourage other-
wise uncooperative witnesses to assist grand juries
in their investigations.'

Hechtman, Comment, Penal Law (McKinney 1971).

N.¥Y. Penal Law §275.50, providing for misdemeanor contempt,
is still occasionally used. Criminal contempt prosecution
is preferred over civil contempt prosecution because the
contumacious witness can only be imprisoned for the term

of the grand jury when found to be civilly contempt, but

he can be imprisoned for up to four years when he is found
to be criminally contempt. The civilly contempt witness may
also purge himself of the contempt by testifying. The
criminally contempt witness cannot. The crime for which

he is charged was completed in the grand jury. The pros-
ecuting attorney may, however, dismiss any charges brought
against a contumacious or recalcitrant grand jury witness if
that witness subsequently cooperates. This, of course,

is solely a matter of the prosecutor's discretion. Thus,
there is a strong double incentive to testify.

217,84 y.s.c. §2518(10) and N.Y. Crim. Pro. Law art. 710
(McKinney, 1971).



But to guard against vague and unsupported allegations, the

Court of Appeals established a set of criteria to be met by

a defendant making such a claim. In People v. Cruz,218 the

court said:

[The] defendant should have the burden of
coming forward with the facts which reasonably
lead him to believe that he or his counsel have
been subjected to undisclosed electronic surveil-
lance. The defendant's allegation should be
reasonably precise and should specify, insofar as
practicable

[1] the dates of suspected surveillance,

[2] the identity of the persons and their
telephone numbers, and

[3] the facts relied upon which allegedly
link the suspected sgrveillance to the
trial proceedings.21

Following such a showing, the people then have the burden

of affirming or denying the allegations with a reasonably
specific and comprehensive affidavit.  The affidavit should
specify:

[{1] [The] appropriate local, State, and if applic-
able, Federal law enforcement agencies contacted
to determine whether electronic surveillance
had occured,

[2] the persons contacted,

[3] the substance of the inquiries and replies, and

[4] the dates of claimed surveillance to which the
inqu. ries were addressed.220

These guidelines are to apply only in the context of a crim-

inal trial, not in the context of a grand jury proceeding,221

218

34 N.Y.2d 362, 314 N.E.2d 39, 357 N.Y.S.2d 709 (1974).
219

Id. at 369, 314 N.E.2d at 43, 357 N.Y.S.2d at 714.
220£§_
221 .

The standards set out in Cruz a.= in Einhorn are often

confused and used interchangeably. S5ee In re Myers,
173 N.Y.L.J. 17 (1975).




The right of a witness to raise this objection is not
without limitation. There can be only one appearance before
a justice to determine the existence or validity of a wire-
tap.222 The right to object is not absolute and multiple
challenges serve only to disrupt and delay the proceedings.
The right is waivable.223 A witness may not testify in
hope that such testimony is later suppressable. The

proper procedure is to raise the objection and request to
be taken before the presiding justice. If the challenge
fails, the witness must still remain silent when questioned

before the grand jury to preserve his objection.

6. Wiretap privilege in New Jersey

474 The New Jersey wiretap statute is modeled on Title III;
its legislative history is explicit:

This bill is designed to meet the Federal
requirements and to conform to the Federal act
[Title III] in terminology, style and format which
will have obvious advantages in its future app-
lication and construction.224

2225 0ple v. Langella, 82 Misc.2d 410, 370 N.Y.S.2d 381

(New York County 1975).

223p00ple v. McGrath, 86 Misc.2d 249, 380 N.Y.S.2d 976

(New York County 1976). In McGrath, the presiding justice,
upon inspection, found no facial defects with the author-
izing order and ordered the defndant to testify. The
defendant did so "under pro’ .st." His answers were

evasive and a prosecution for contiempt followed. The

court then found that the wiretap orders were, indeed,
invalid because they were issued without probable cause;
however, the court also found that the defendant had waived
this objection by testifying.

224N.J. Stat. Ann. 2A:156A-1 et seg. (West 1971); Rep. on
S. No. 897, Electronic Surveillance, S. Committee on Law,
Public Safety and Defense, Oct. 29, 1968, p. 21.




The New Jersey courts have not faced a guestion of a priv-
ilege before a grand jury based on an unlawfnl electronic

surveillance. A reasonable inference may be drawn, however,

that federal decisions would be considered persuasive authority.

This is even clearer after the recent appellate decision in

225

State v. Chaitkin. In response to a motion to suppress at

trial, the court fashioned a procedural remedy to protect
Fourth Amendment rights. The court said:

The right to move to suppress evidence is conditional
upon :

(1) a claim by the person that he is aggrieved by
an unlawful search and seizure; and

(2) a showing of reasonable grounds to believe
that the evidence will be used against him in
some penal proceeding...

[In determining the reasonableness of each defendant's
belief] the standards should be as follows:

(1) Defendants's allegation should be reasonably
precise;

(2) The allegation should set forth, insofar as
practicable:

(a) +the dates of suspected surveillance,
(b) the identity of the persons and their
telephone numbers, and
(c) the facts relied upon which allegedly
link the suspected surveillance to the
trial proceedings.226
No standards were established defining the specificity
required by the people's response, but in light of the
heavy reliance upon Alter in formulating the standards in
Chaitkin, a trial context, it is extremely likely that the

New Jersey court would adopt Alter type standards in the

grand jury context.

225135 N.J. Super. 179, 342 A.2d 897 (App. Div. 1975).

22614, at 187-188, 342 A.2d at 902.




7. Wiretap privilege in Massachusetts

175 The guestion of whether a grand jury witness has the
priviliege to refuse to answer questions based upon an
unlawful electronic surveillance has not been decided by
any court in Massachusetts but there is no reason why they,
too, will not draw heavily from the decisions in federal

courts. 227

C. Denial of Constitutional Newsman's Privilege
4§76 First Amendment claims of privilege are, for the most
part, recognized in the context of a grand jury proceeding.228

In a five to four decision, the Supreme Court, in Branzburg v.

ggzgg,zzg decided that the First Amendment gquarantee of free-
dom of speech and press did not relieve a newsman of his
obligation to appear or testify before a grand jury. The
newsman's need to protect the confidentiality of his sources

does not override the public's interest in the effective

22711 commonwealth v. Vitello, _ Mass. _, 327 N.E.2d
819 (1975), the Massachusetts wiretap statute, Mass. Gen.
Laws Ann. ch. 272, §99 (1975), was found to conform with
the requirements of the comprehensive federal legislation.
In so doing, the court set a standard for suppression
questions. Suppression is required only where there has
been a failure to satisfy any of those statutory require-
ments that directly and substantially implement the
congressional intention to limit the use of intercept
procedures to those situations clearly calling for the
employment of the extraordinary device. See 327 N.E.2d

at 845. This approach follows the federal rule. See
United States v. Giordano, 416 U.S. 505 (1974).

228See 1976 Guild, supra note 35, at ch. 1l.

229,08 U.s. 665 (1972).




administration of justice.230 Although Branzburg appears

to be a flat denial of a constitutional newsman's privilege,
it is not without qualification. The relationship between

the need for the information and the subject of the invest-

igation must not be remote or tenuous.231

Circuit, in Bursey v. United States,232 held that where the

Indeed, the Ninth

grand jury activity collides with the First Amendment, the
government must establish that its interests are substantial,

legitimate, and compelling and that the infringement be no

230 . . . . . .
The Court's decision is in accordance with the criteria

set out by Wigmore which should be met before a communication
is recognized to be privileged. See 8 J. Wigmore, Evidence
§§2285-296 (McNaughton Rev. 1961) [hereinafter cited Wigmorel].
Although this communication did originate in a confidence
which was essential to the satisfactory maintenance of the
relation which would be injured by disclosure, the opinion

of the community was that the relation was not to be fostered
at the expense of impeding the grand jury function.

231408 u.s. at 710:

The asserted claim to privil=ge should be
judged on its facts by the striking of a proper
balance between freedom of the press and the
obligation of all citizens to give relevant
testimony with respect to criminal conduct.

The balance of these vital constitutional and
societal interests on a case-by-case basis

accords with the tried and traditional way of
adjudicating such questions {(emphasis added).

Although the opinion seems to limit itself to criminal
proceedings, the opinion has not been so construed. It has
been applied in both civil and criminal judicial proceedings.
See Farr v. Pitchess, 522 F.2d4 464 (9th Cir. 1%75) cexrt.
denied, U.S.  (non-grand jury case); Carey v. Hume,

492 F.2d 631 (D.C. Cir.), cert. dismissed pursuant to

Rule 60, 417 U.S. 938 (1974) (action for libel based on
newspaper column); United States v. Liddy, 478 F.2d 586
(D.C. Cir. 1972) (need of society asserted by counsel

for defense in criminal proceeding for impeachment .of a
witness).

23266 £.2d 1059 (9th Cir. 1972).




greater than is essential.233 Bursey states the general law.234

{77 The court in Branzburg did not limit the power of a
state to recognize a privilege by statute. Both New York

and New Jersey have enacted statutes dealing with the newsman's

priviliege.235 Nevertheless, these statutes are strictly con-—

strued. In In re WBAI--FM,236 a New York court narrowly

construed the statute against the policy of the privilege.

233466 F.2d at 1083.

234See also In re Lewis, 377 F. Supp. "”?7 (C.D. Cal.),
aff'd, 501 F.2d 418 (9th Cir. 1974), ce . denied, 420
U.S. 913 (1975).

23.5N.Y. Civil Rights Law §79-h (McKinney 1976) :

Notwithstanding the provisions of any general or
specific law to the contrary, no professional
journalist or newscaster employed or otherwise
associated with any newspaper, nragazine, news
agency, press association, wire service, radio
or television transmission station or network,
shall be adjudged in contempt by any court, the
legislature, or other body having contempt powers,
nor shall a grand jury seek to have a journalist
or newscaster held in contempt by any court,
legislature, or other body having contempt
powers for refusing or failing to disclose any
news or the source of any news coming into his
possession in the course of gathering or obtain-
ing news for publication or to be published in

a newspaper, magazine, or for broadcast by a
radio or televison transmission station or
network, by which he is professionally employed
or otherwise associated in a newsgathering
capacity.

N.J. Stat. Ann. 2A:84A-21 (West 1971):

[A] person engaged on, connected with, or employed
by, a newspaper has a privilege to refuse to
disclose the source, author, means, agency or
person from or through whom any information
published in such newspaper was procured, obtained,

supplied, furnished, or delivered.

23650 Misc.2d 355, 326 N.Y.S.2d 434 (1971), aff'd, 42
App. Div.2d 5, 344 N.Y.S.2d 393 (3d Dept. 1973). See also




The information at issue there was from a letter. As
there were no confidences involved and the information was
not obtained as the result of questioning, the appellate
court for the Third Department held that the privilege did

not apply.

D. Denial of Privilege for Freedom of Worship

478 The privilege to refrain from testifying before a grand
jury is sometimes asserted on grounds of freedom of worship.
When such a claim is made, the interest of the individual

in a right of religious worship must be balanced against

237

the interest of the State. In this process, the courts

~attempt to make a sensible and feasible accommodation of

all interests. In so doing, the courts do not allow this
privilege to nullify society's interest in a thorough invest-
igation.238 The right is not absolute. Although the claim
may delay the taking of testimony, it will seldom entirely

shield the claimant.

236 (continued)

In re Bridges, 120 N.J. Super. 460, 295 A.2d4 3 (1972),
cert. denied, 410 U.S. 991 (1973). There is no newsman's
privilege in Massachusetts. In re Pappas, 266 N.E. 2d

297 (1971), aff'd, 408 U.S. 665 (1972). This was one of
the three cases decided by the Supreme Court in Branzburg.

237Sherbert v. Verner, 374 U.S. 398 (1963). See also
Wisconsin v. Yoder, 406 U.S. 205 (1972). See also 1976
Guild, supra note 35, at §11.8.

238Smilow v. United States, 465 F.2d 802 (2d Cir.), vacated
and remanded on other grounds, 409 U.S. 944 (1972), on
remand, 472 F.2d4 1193 (24 Cir. 1973). See also United
States v. Huss, 482 F.2d4 38 (2d Cir. 1973); People v.
Woodruff, 26 App. Div.2d 236, 272 N.Y.S.2d 786 (1966),
aff'd mem., 21 N.Y.2d 848, 288 N.Y.S.2d 1004 (1968).




E. Legislative Privilege

179 The Speech or Debate Clause of the Constitution239 grants
a limited privilege which may be asserted by Senators,
Representatives, or their aides.240 The privilege is not
absolute. It does not exempt members of Congress or their
aides from the service or obligations of a subpoena if the
subpoena is properly served.241 Consequently, a motion to
quash a subpoena based upon the assertion of this privilege
will be denied. But it may be modified. The privilege

does allow a member of Congress or his aide to refuse to

answer questions concerning the "due functioning of the

239Article I, §6, cl. 1, of the Constitution:

The Senators and Representatives shall receive
a Compensation for their Services, to be
ascertained by Law, andpaid out of the Treasury
of the United States. They shall in all cases,
except Treason, Felony and Breach of the Peace,
be privileged from arrest during their Attend-
ance at the Session of their respective Houses,
and in going to and returning from the same;

and for any Speech or Debate in either House,
they shall not be guestioned in any other place.

240Gravel v. United States, 408 U.S. 606 (1972). The aide
is protected only insofar as his conduct would be a protected
legislative act if performed by the Member himself. 1Id.,

at 618. See also Dombrowski v. Eastland, 387 U.S. 82 (1967);
Kilbourn v. Thompson, 103 U.S. 168 (1880). The privilege
does extend to state legislative officers, United States v.
Craig, 528 F.2d 773 (7th Cir. 1976) (court recognized a
common law privilege, but found that the officer had waived

- the privilege by testifying), but not to executive officers,
United States v. Mandel, 415 F. Supp. 1025 (D.C. Md. 1976)
(purpose of privilege, preserving the independence of the
legislature, would not be promoted by extending immunity

to acts, although legislative in nature, done by the
governor). :

241y, i ted States v. Cooper, 4 U.S. (4 Dall.) 341 (1800).




242 The court may, therefore, issue a

N .o 243
protective order limiting the scope of the questioning.

legislative process."

The privilege at no time extends to acts or communications
having no connection with the legislative process.
F. Denial of privilege for illegal searches and seizures

180 Under United States wv. Calandra,244 a grand jury witness

cannot avoid testifying before a grand jury by objecting to

the questions as fruits of an illegal search and seizure.

. 245
The exclusionary rule does not extend to the grand jury. ‘
Historically, the character of the evidence presented to a

grand jury did not affect the validity of an indictment.246

242Gravel v. United States, 408 U.S. at 622.

2431d. at 629. The Supreme Court narrowed the scope of
inquiry by not permitting questions concerning:

1. +the Senator's conduct, or the conduct of his
aides at the subcommittee meeting;

2. the motives and purposes behind such conduct;

3. communications between the Senator and his
~aide during term of employment and related to
legislative acts of the Senator; and

4, acts performed in preparation for meetings
unless the acts are criminal or relevant to a
third party crime.

244,414 y.s. 338 (1974).

245A witness may attack a subpoena duces tecum on Fourth
Amendment grounds. See United States v. Dionisio, 410
U.s. 1, 11 (1973); 1976 Guild, supra note 35, at §12.15.

246401ted States v. Blue, 384 U.S. 251 (1966) (grand jury
may consider evidence obtained in violation of the Fifth
Amendment); Lawn v. United States, 355 U.S. 339 (1958) (no
hearing to determine the source of evidence); Costello v.
United States, 350 U.S. 359 (1956) (grand jury may rely upon
hearsay or or otherwise inadmissible evidence). The rule
may be different in states by virtue of case law or statute.
See, e.g., People v. Glen, 173 N.Y. 395, 400, 66 N.E. 112,
114 (1903) (power always asserted to set aside indictments
when it appears that they have been found without evidence,
or upon illegal and incompetent testimony).




To impose this additional burden upon the grand jury, the
court reasoned, would seriously impede its functioning without

significantly furthering the goals of the exclusionary rule.

G. Attorney-Client privilege

4§81 The oldest of the common law privileges is that of

attorney-client.248 It exists is some form in all juris-

249

dictions. The privilege developed to provide "subjectively

247

for the client's freedom of apprehension in consulting his
250 251

legal advisor." This is the client's privilege.

247The purpose of the exclusionary rule is to detexr police

misconduct. United States v. Calandra, 414 U.S. at 351.

248The first reported case dealing with the privilege is

Berd v. Lovelace, Cary 88, 21 Eng. Rep. 33 (Ch. 1577),
where a solicitor was exempted from examination. The case
rests on the policy that at that time the attorney was
viewed as .having a duty not to disclose the secrets of
his clients.

249J. Wigmore, Evidence, §2292.

25OFed. R. Evid. 1101l (c):

The rule with respect to privileges applies at
all stages of all actions, cases and proceedings.

Fed. R. Evid. 1101(d):

The rules (other than with respect to privileges)
do not apply in the following situations...

(2) Proceedings before grand juries.
Fed. R. Evid. 501:

Except as otherwise required by the Constitution

of the United States or provided by Act of Congress
or in rules prescribed by the Supreme Court pursuant
to statutory authority, the vrivilege of a witness, person,
government, state, or political subdivision thereof
shall be governed by the principles of common law

as they may be interpreted by the courts of the
United States in the light of reason and experience.

ZSlJ, Wigmore, Evidence, §2321.




Thus, only the client may waive the privilege and unless

., 252 .
the client does, the attorney must assert it. This

privilege may be claimed before a grand jury.253 The

privilege is not without gualification. For the privilege

to exist, legal advice must be sought from an attorney with
the communications made in confidence relating to that purpose.
If the communications pertain to actual collusion to commit

a crime, a continuing illegality, or contemplated future

. . 255
crimes, the communications are not privileged. The attorney

252ABA Cancns of Professional Ethics No. 37. See also

United States v. Pappadio, 346 F.2d 5, 9 (24 Cir. 1965),
vacated on other grounds, 384 U.S. 364 (1966) (the attorney-
client privilege is not destroyed by a grant of immunity);
1976 Guild, supra note 35, at §§15.3-15.12.

3See supra note 249,

254J. Wigmore, Evidence, §2292.

2558ee Clark v. United States, 289 U.S. 1, 15 (1933), where

Mr. Justice Cardozo, speaking for the Court, observed: "The
privilege takes flight if the relation is abused." The
privilege will not shelter consultations concerning how to
commit a crime. The conflict between the need for full
disclosure to enable justice to prevail and the need for
secrecy to promote effective representation must here be
decided in favor of disclosure. United States v. Friedman,
445 F.2d 1076 (9th Cir.), cert. denied, 404 U.S. 958 (1971)
(where attorneys were co-perpetrators of crime, the commun-
icatlons concerning the criminal conduct were not privileged);
Commonwealth v. Dyer, 243 Mass., 472, 505, 138 N.E. 290,

312 (1923) (there is no privilege where conferences concern
proposed crimes); In re Selser, 15 N.J. 393, 105 A.2d 395
(1954) (attorney-client privilege is lost when advice is
sought to aid commission of crimes; attorney cannot be
consulted professionally for advice to aid in committing

a crime; questions asked by grand jury must be answered).
See also People ex rel. Vogelstein v. Warden, 150 Misc. 714,
270 N.Y.S. 362 (N.Y. County), aff'd, 242 App. Div. 611, 271
N.Y.S. 1059 (1lst Dept. 1934) (attorney found guilty of
contempt for refusing to give name of client to grand jury
as the fact of employment is not a privileged communication).




is, at that time, viewed not as an attorney, even though he
may be giving legal advice, but rather as a co-conspirator or
co-participant. As such, there can be no attorney-client
relationship or privilege. But, when the communications per-
tain to past crimes or activities, the communications are

256 . . . . .
and, in certain circumstances, will provide an

privileged
effective means of avoiding testifying before a grand jury.
Y82 The mere assertion of fraudulent or criminal abuse of
the attorney relationship is not sufficient, however, to

257 Some gquantum of evidence must be

compel disclosure.
produced by the government to show that illegality was
involved in the subject matter of the communications. Wigmore
suggests that some evidence of crime or fraud, along with
evidence that there have been transactions with the attorney,

should be sufficient to shift the burden of proof to the

attorney "to satisfy the court (apart from jury) that the

transaction has to his best belief not been wrongful before

a claim of privilege is allowed."258 But the courts do not

apply this rule. Rather, the accepted rule, as laid out by

259

Justice Cardozo in Clark v. United States, is that in

order to "drive the privilege away, there must be something

256J. Wigmore, Evidence, §2299. The attorney-client privilege

applies only to communications. An attorney cannot claim
the privilege as justification for refusing to appear.
Losavio v. Kikel, 188 Colo. 127, 533 P.2d 32 (1975).

2570lark v. United States, 289 U.S. 1, 14 (1933).

258J. Wigmore, Evidence, §2299.

259,89 y.s. 1 (1933).




to give color to the charge; there must be prima facie
260
"

evidence that it has some foundation in fact. Proof

need not be beyond a reasonable doubt before the privilege
is defeated; rather it merely needs to be sufficient to sus-

261 When such a showing is made,

tain such a finding of fact.
the communicatiéns are held to be not privileged.

83 If a lawyer's grand jury testimony breaches the attorney-
qlient privilege, the resulting indictment, however, is not

262

subject to dismissal. If there is no constitutional right

to dismissal of an indictment based in part upon evidence

obtained unconstitutionally,263

then a fortiori this remedy
cannot exist for violation of a mere common law privilege.
The privilege is protected by the client's right to assert

it at trial and the secrecy of grand jury proceedings.
Dismissal is not, therefore, a proper remedy. There is a
qualified privilege for work product materials prepared by an

attorney acting for his client in anticipation of litigation.264

26014, at 15.

261
In re Sesler, 15 N.J. 393, 105 A.2d 395 (1954). A showing

that the attorney had held extraordinarily frequent conferences
with his client, coupled with a clear showing of ongoing
criminal activity on the part of the client, was held
sufficient to make out a prima facie case and thus compel

the attorney to testify , _ Arquably, a showing of ongoing
criminal activity at a time when there was a continuous
attorney-client relationship is sufficient evidence to force
disclosure of all relevant communications.

262 . .
United States v. Mackey, 405 F. Supp. 854 (E.D.N.Y. 1975).

263
See supra note 246,

264y ckman v. Taylor, 329 U.S. 495 (1947).
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This doctrine, although most frequently asserted as a bar to

discovery in civil litigation, also applies to ¢riminal

proceedings under United States v. Nobles.265 The courts are

now moving to allow the privilege to be asserted by grand jury

266

witnesses. But all that is protected is the work product

of the attorney as defined in Hickman.

{84 Electronic surveillance presents special problems in the
context of the attorney-client privilege. Confidential attorney-
client communication may be intercepted in the course of an
investigation. The communications may be overheard ir one

of two ways:

1. There may be enough evidence prior to
an application for an eavesdropping order to
show probable cause that the attorney is a co-
conspirator or otherwise involved in a crime; or

2. The communications may be incidentally
overheard during an electronic surveillance
authorized for another purpose. Of the twenty-
four jurisdictions that have eavesdropping
statutes, all but four have a provision relating
to privileged communications,267 Twelve of the
remaining twenty statutes, including the fed-
eral statute, contain only a provision to the

265,22 u.s. 225 (1975). Although the court recognized that
indeed the privilege did exist in criminal proceedings, it
held that it had been waived, leaving its scope open to
definition.

2662n re Grand Jury Proceedings (Sturgis), 412 F. Supp. 943
(E.D. Pa. 1976) See also In re Grand Jury Proceedings
(Duffey), 473 F.2d 840 (8th Cir. 1973); In re Langswager,
392 F. Supp. 783 (D.C. Ill. 1975).

267'I‘he four jurisdictions and their respective statutes are:
Ariz. Rev. Stat. Ann. §§13-1051-1061 (Supp. 1973); Md.

Cts. & Jud. Proc. Code Ann. §§10-401 to 408 (1974) ;. Ore.
Rev. Stat. §§141. 720-.990(1973); Wash. Rev. Code Ann.
§§9.73.030- 100 (Supp. 1974).




effect that a privileged communication does not
lose itz privileged charigger by virtue of

having been intercepted. The remaining eight
state jurisdictions have more individualized
statutes that place greater restrictions on
obtaining a warrant or amendment to allow 269
eavesdropping on attorney-client communications.

85 A client either seeking legal advice or preparing for
litigation may give documents and papers in his possession
to his attorney. Such documents and papers are not auto-
matically privileged. The Supreme Court, in Fisher v.

United States,27o carefully set out the limits of the

attorney-client privilege. The Court held that the privilege

protects only those disclosures necessary to obtain informed

legal advice which might not be made absent the privilege.27l

268The twelve jurisdictions and their respective statutes
are: 18 U.S.C. §§2510-20 (1960); Colo. Rev. Stat. Ann.
§§16-15-101 to 104, 18-9-301 to 310 (1973); Fla. Stat.
Ann. §§934.01-.10 (Supp. 1975); Ga. Code Ann. §§26-3001
to -3010 (Spec. Supp. 1971); Mass. Gen. Laws Ann. ch. 272,
§99 (Supp. 1975); Neb. Rev. Stat. §§86-701 to 707 (Supp.
1973); Nev. Rev. Stat. §§179.410- .515, 200.610- .690
(1973); N.H. Rev. Stat. Arn. §§570-A:L to A:1l1 (Supp. 1973);
N.M. Stat. Ann. §§40.A-12-1.1 to 1.10 (Supp. 1973); S.D.
Compiled Laws Ann. §23-13A-1 to 11 (Interim Supp. 1975);
Va. Code Ann. §§19.1-89 to 89.10 (Supp. 1975); Wis. Stat.
Ann. §§968.27-.33 (Supp. 1975.

269New Yerk's statutes, N.Y. Crim. Pro. Law §700.20
(McKinney 1971), N.Y. Penal Law §§250.00~.20 (McKinney
1967), require that the application for an eavesdroppning
warrant contain a statement that communications to be
intercepted are not legally privileged. This creates a
serious potential hazard to the surveillance because a sub-
sequent defendant who can show that an intercepted commun-
ication was, in fact, privileged will have grounds to attack
the good faith of the government, the sufficiency of the
application and the legality of the eavesdropping order.
This is potentially far more hazardous to the investigation
than would be an attack on an item of intercepted conver-
sation with the object of suppressing damaging evidence.

270p; cher v. United States, 425 U.S. 391 (1976).

7
27114, at 403,




Pre—-existing documents which could be obtained from the client
. can also be obtained from the attorney. The simple act of
transferring the papers to the attorney does not give other-
wise unprotected documents protection. But if the documents
are unobtainable from the client, they are still protected,

by the attorney-client privilege.272

H. Spousal Privilege

Y86 As a rule, confidential communications made from one

spouse to another during marriage are privileged.273 The

2721n Fisher, the taxpayers gave to their attorneys their
accountants' work papers in connection with an I.R.S.
investigation. The I.R.S. then served summonses upon the
attorneys directing them to produce the papers. The
attorneys challenged the summonses.

The Supreme Court, in Couch v. United States, 409

. U.S. 322 (1973) ruled that documentary summonses directed
to the taxpayer's accountant directing the production of
the taxpayer's own records in the possession of the account-
ant did not violate the taxpayer's Fifth Amendment rights.
[Tlhe ingredient of personal compvlsion against an accused
is lacking." Id. at 329. As thrre is no accountant-client
privilege under federal law, the documents were unprotected.
Id. at 335.

The Court relied upon Couch in holding that the
taxpayer's Fifth Amendment rights were not violated by
compelling production.

The Court, distinguishing Boyd v. United States, 116
U.s. 616 (1886), held that the papers were not privileged
in the hands of the taxpayer and, therefore, were not
protected by the attorney-client privilege.

Protection may be gained for the accountant's work
papers only if the taxpayer first goes to an attorney to
obtain legal advice and then has the attorney hire the
accountant to prepare the papers.

273J. Wigmore, Evidence, §§2332-41; See also 1976 Guild,
supra note 35, at §15.13.




protection of marital confidences is regarded as so essential

to the preservation of the marriage as to outweigh any dis-

advantages to the administration of justice.274 This rule

of privilege extends to grand jury proceedings.275 Thus,

‘& grand jury witness may withhold testimony which would

incriminate his spouse on the basis of the marital privilege.276

But the privilege is not absolute. Two important exceptions

have emerged. Testimony may be compelled where both spouses

277

are granted immunity. As neither spouse can be r osecuted

for what is then said, the underlying precept of preser-

vation of the family is maintained. Testimony may also be

278

compelled under the co-conspirator exception. If the

husband and wife are co-conspirators or co-participants in

274451f1e v. United States, 291 U.S. 7 (1934).

275SuEra note 249.

276Blau v. United States, 340 U.S. 332 (1951). See also
Hawkins v. United States, 358 U.S. 74 (1958) (privilege

serves goal of preserving family by preventing either .
spouse from committing the unforgivable act of testifying
against the other in a criminal trial).

277ynited States v. Doe, 478 F.2d 194 (1st Cir. 1973). See
also In re Snoonian, 502 F.2d 110 (lst Cir. 1974) (where
wife was not a target of investigation and prosecutor filed
an affidavit that he would not prosecute wife, husband's
claim of marital privilege was overruled).

2 . . . -

78Thls 1s not really an exception to the privilege. Commun-
ications between co-conspirators are not confidential marital
communications; they are not, therefore, within the privilege.




a crime, the privilege does not apply.279 The privilege

still applies, though, wherxe the spouse has merely seen or

heard evidence of a past crime.280

I. Priest~Penitent Privilege

{87 Another privilege which may be successfully used as a
means of not testifying before the grand jury is that of
priest-penitent. There are fewAcases on the subject. Two
recent cases arose where the privilege was claimed by
ministers acting in the capacity of counselors. The court,

281

in In re Verplank, held that draft counseling services

performed by a clergyman and his staff were performed in the

course of functioning as a clergyman and thus the privilege

27%nited States v. Van Drunen, 501 F.2d 1393 (7th Cir.),

cert. denied, 419 U.S. 1091 (1974) (where wife was an un-
indicted participant and was called as a witness by the govern-
ment in a prosecution for illegally transporting aliens,

the court held that the privilege did not extend to instances
where the spouse was a party to the crime). In United States v.

Kahn, 471 F.2d 191 (7th Cir. 1972), reversed on other grounds,
415 U.S8. 143 (1974), a wiretap order was issued authorizing
interception of Kahn's telephone conversations with the
objective of obtaining information concerning Kahn's illegal
gambling activities. Some of the conversations overheard
were with his wife. The surveillance terminated with the
attainment of this objective. Both Kahn and his wife were
indicted. They filed a motion to suppress, arguing that

the surveillance violated their marital privilege. The
court ruled that the intercepted conversations were not
privileged because they had to do with the commission of a
crime, not with the privacy of the marriage. See also
"Future Crime or Tort Exception to the Communications
Privileges," 77 Harv. L. Rev. 730, 734-35 (1964).

280156y v. United States, 344 F.2d 770, 772 (5th Cir. 1965)
(admission of a past crime).

281359 . Supp. 433 (C.D. Cal. 1971).




could be asserted when questivned before a grand-jury. This '

. 282
issue was again raised in United States v. Boe, but the

case was decided on other grounds.

82,91 ¥.24 970 (8th Cir. 1974). Both Boe and Verplank

rely upon Mullen v. United States, 263 F.2d 275 (D.C. Cir.

1958) (admission of defendant to minister that she had

abused her children was privileged and testimony by ‘

minister was inadmissible).




VIII. STATE ACCESS TO FEDERAL GRAND JURY MINUTES

A. Statutory Background

488 Rule 6(e) of the Federal Rules of Criminal Procedure,

adopted in 1946,283 governs secrecy and disclosure of federal

grand jury proceedings. 18 U.S.C., Rule 6(e) provides:

Disclosure of matters occurring before the grand
jury other than its deliberations and the vote
of any juror may be made to the attorneys for
the government for use in the performance of
their duties. Otherwise a juror, attorney,
interpreter, stenographer, operator of a
recorded testimony may disclose matters occurring
before the grand jury only when so directed by
the court preliminarily to or in connection with
a judicial proceeding or when permitted by the
court at the request of the defendant upon a
showing that grounds may exist for a motion to
dismiss the indictment because of matters
occurring before the grand jury. No obligation
of secrecy may be imposed upon any person except
in accordance with this rule. The court may
direct that an indictment shall be kept secret
until the defendant is in custody or has given
bail, and in that event the clerk shall seal the
indictment and no person shall disclose the
finding of the indictment except when necessary
for the issuance and execution of a warrant or
sSummons .

89 The rule was intended to continue "the traditional
practice of secrecy on the part of members of the grand jury

except when the court permits disclosure...."284 Disclosure

283For an historical account of the adoption of Rule 6,
see L. Orfield, Criminal Procedure Under the Federal
Rules §6:1 (1966) .

18 U.S.C. §554 (1946 ed.) was the predecessor of
Rule 6 (e).

284Note 1, Advisory Committee on Rules, 18 U.S.C.A.
Rule 6, n. 1 at 268 (1975 ed.).




Typically, particularized need exists where grand jury test- ‘
imony is used to impeach witnesses, attack credibility, or

refresh recollection.288 These are the routine cases.289

Since Rule 6(e) continues the common law policy of secrecy,290

the "tougher" cases must be resolved by analyzing the reasons

for secrecy and weighing them against the need for disclosure.291

287 (continued . ,
( In ﬁgfisﬁurgh Plate Glass, another antitrust case, the

‘court was confronted with a direct request undexr Rule 6 (e).
It held that a party seeking disclosure must show that a
particularized need exists which outweighs the policy of
secrecy. 360 U.S. at 400. The court affirmed the trial
judge's refusal to permit inspection of the minutes because
the defendant failed to show particularized need.

Taken together, Proctor & Gamble and Pittsburgh Plate
Glass indicate that a showing of particularized need is
required before grand jury minutes may be disclosed,
regardless of whether the request is made under (Criminal)
Rule 6(e) or (Civil) Rule 34. The "good cause" requirement ‘
which formerly existed in Rule 34 merely incorporated ’
Rule 6(e) in such cases.

The father of Proctor & Gamble and Pittsbirgh Plate
Glass was United States v. Socony-Vacuum Oil Co., 310 U.S.
150, 234, rehearing denied, 310 U.S. 658 (1940). This was
a pre-Rule 6(e) case in which the court stated that after
a grand jury has ceased functioning, disclosure is proper
where the ends of justice require it. The court allowed
use of the grand jury testimony to refresh the recollection
of witnesses under the factsof the case.

288See, e.g., Dennis v. United States, 384 U.S. 855, 870

(1966) .

289These routine exceptions to the secrecy rule will not be
dealt with in detail.

290See In re Grand Jury Proceedings, 309 F.2d 440, 443

(3d Cir.) (1962).

2911n re Cement-Concrete Block, Chicago Area, 38l F. Supp.

1108, 1110 (N.D. Ill. 1974); see also Pittsburgh Plate ‘
Glass Co. v. United States, 360 U.S. at 403 (Brennan,

J., dissenting); cf. Dennis v. United States, 384 U.S.

855, 870, 872-73 (1966).




.

under Rule 6(e) is committed to the discretion of the trial
judge285 and may be ordered under one of the three exceptions
to secrecy provided in the rule or under other special
statutory provisions.286 In defining the parameters within
which the trial judge's discretion may operate, the Supreme
Court has held that there must exist a "particularized need"

for disclosure which outweighs the policy of secrecy.287

285Pittsbu§gh Plate Glass Co. v. United States, 360 U.S.

395, 399 (1859).

286The Jencks Act, 18 U.S.C. §3500, was amended in 1970 to

allow a defendant to move at trial for production of portions
of a witness' grand jury testimony. See 18 U.S.C. §3500(e) (3).
Prior to the amendment, a defendant was not entitled to the
testimony. Pittsburgh Plate Glass Co. wv. United States,

360 U.S. 395 (1959).

Rule 16 (a) (1) (A) of the Federal Rules of Criminal
‘ procedure, 18 U.S8.C., allows a defendant to "discover"
his own recorded testimony before the grand jury.

287United States v. Procter & Gamble Co., 356 U.S. 677, 683
(1958) ; Pittsburgh Plate Glass Co. v. United States, 360
U.S. 395, 400 (1959).

Procter & Gamble actually involved a discovery request
under Rule 34 of the Federal Rules of Civil Procedure,
which required a showing of good cause. A federal grand
jury failed to return a criminal indictment against the
defendant. The Government then initiated a civil anti-
trust suit against the defendant. Defendant moved under
Rule 34 for production of the criminal grand jury tran-
scripts. The court, looking to the policy of secrecy
expressed in Rule 6 (e} and the reasons behind secrecy,
held that the defendant failed to show the requisite
good cause:

We only hold that no compelling necessity has
been shown for the wholesale discovery and
production of a grand jury transcript under
Rule 34. We hold that a much more particularized,
more discrete showing of need is necessary to

. establish good cause. 356 U.S. at 683 (court'’s
emphasis).




B. The Rationale Behind Secrecy

292

§90 The five modern reasons most often cited in support

of grand jury secrecy are:

(1) To prevent the escape of those
whose indictment may be contemplated;
(2) to ensure the utmost freedom to
the grand jury in its deliberations,
and to prevent persons subject to
indictment or their friends from
importuning the grand jurors; (3) to
prevent subornation of perjury or
tampering with the witnesses who

may testify before grand jury and
later appear at the trial of those
indicted by it; (4) to encourage
free and untrammeled disclosures

by persons who have information

with respect to the commission of
crimes; (5) to protect the innocent
accused who is exonerated from
disclosure of the fact that he has
been under investigation, and from
the expense of standing trial where
there was no probability of guilt.293

292The modern rationale for secrecy is somewhat different
from the original rationale:

In examining the evolution of grand jury
secrecy, it is important to note that the common
law concept of secrecy that was imported to
American jurisprudence arose initially from a
need to protect the grand jurors and private
citizens from the oppression of the state. It
was not intended to aid the prosecution in its
discovery of facts or to protect the prosecution's
case from disclosure." R. Calkins, supra note 1,
at 458.

293This formulation of the reasons for secrecy originally
appeared in United States v. Amazon Industrial Chemical Corp.,
55 F.2d 254, 261 (D.C. Md. 1931). It has since been cited
with approval by many courts considering the issue. See,
e.g., United States v. Procter & Gamble Co., 356 U.S. 667,

682 n. 6 (1958); United States v. Rose, 215 F.2d 617, 628

(3d Cir. 1954); In re Cement-Concrete Block, Chicago Area,

381 F. Supp. 1108, 1110 (N.D. Il1l. 1974); United States v.
Badger Paper Mills, Inc., 243 F. Supp. 443, 445 (E.D. Wisc.)
(1965). For a similar formulation, see United States v.
American Medical Association, 26 F. Supp. 429, 430 (D.D.C.
1939).




491 ©Significantly, four of the five reasons have nothing

to do with protecting the accused.294 In other words,

secrecy of grand jury proceedings is not a right of the

2 co . .
accused; 25 1t is a policy designed to protect the workings

294United States v. Amazon Industrial Chemical Corp., 55 F.2d
254, 261 (D.C. Md. 1931).

295In fact, California has no secrecy requirement in certain
cases. Under California Penal Code §938.1 (1961), transcripts
of witness'stestimony before a grand jury are deposited under
seal with the county clerk. District attorneys may have
access to them. The defendant receives a copy of the tran-
script after indictment. California Penal Code §939.1
permits a grand jury to hold public sessions in public
corruption cases. The provision is rarely used. See

A. Sherry, "Grand Jury Minutes: Ths Unreasonable Rules of
Secrecy," 48 va.L. Rev. 668, 679 (1962):

Where it is known that the grand jury has
been inquiring into alleged official misconduct,
its failure to take action where the evidence is
insufficient or the charges, unfounded is not
readily or officially explainable if its
proceedings must be secret. The loss of public
confidence in the integrity of local govern-
ment may be deepened instead of dissipated, and
the reputation of blameless public servants
irreparably damaged. Public sessions in such
cases serve well to inform the public and to
minimize misunderstanding. It should be added
too, that the prospect of being called to account
publicly for the conduct of public affairs may
have a salutary effect on the performance of
official duty." 48 va. L. Rev. at 680.

Professor Sherry goes on to suggest that the California
system proves "[n]one of the dire forebodings of the
defenders of grand jury secrecy have been borne out."

48 Va. L. Rev. at 684.

The primary focus of the Sherry article is on the
unfairness of not permitting a defendant to have free
access to grand jury minutes to prepare for trial. (The
article was written before the 1970 amendments to the
Jencks Act. See note 289, supra). Problems raised by
permitting governmental authorities to use minutes in
subseguent proceedings were not dealt with.




of the grand jury itself.296 Even policy formulations giving

greater weight to personal interests of a witness or the

accused do not raise these interests to the level of a
constitutional right.297

192 Courts have pointed out that four of the five traditional

reasons for secrecy become inapplicable after return of an

298 299

indictment or after trial. The argument is that after

2968ee, e.g., Pittsburgh Plate Glass Co. v. United States,
360 U.S. 395,400 (1959):

To make public any part of its proceedings
would inevitably detract from its efficacy.
Grand jurors would not act with that independence
required of an accusatory and inquisitorial
body. Moreover, not only would the participation
of the jurors be curtailed, but testimony would
be parsimonious if each witness knew that his
testimony would soon be in the hands of the ‘
accused. ‘

2973¢e Tn re Biaggi, 478 F.2d 489, 491 (2d Cir. 1973) for
Judge Friendly's statement of the secrecy rationale:

The tradition rests on a number of interests
--the interest of the government against disclosure
of its investigation of crime which may forewarn
the intended objects of its inquiry or inhibit
future witnesses from speaking freely; the interest
of a witness against the disclosure of testimony
of others which he has had no opportunity to
cross-examine or rebut, or of his own testimony
on matters which may be irrelevant or where he
may have been subjected to prosecutorial brow-
beating without the protection of counsel; the
similar interests of other persons who may have
been unfavorably mentioned by grand jury witnesses
or in questions of the prosecutor; protection of
witnesses against reprisal; and the interests and
protection of the grand jurors themselves.

238yetzler v. United States, 64 F.2d 203, 206 (9th Cir. 1933);

In re Report and Recommendations of June 5, 1972 Grand Jury,

370 F. Supp. 1219, 1229 (D.D.C. 1974). See also R. Calkins, .
supra note 1 at 458-461.
299In re Cement-Concrete Block, Chicago Area, 381 F. Supp.

1108, 1110 (N.D. Il1l., 1974); United States v. Scott Paper
Company, 254 F. Supp. 759 (W.D. Mich. 1966). .




indictment, the grand jurors and witnesses are no longer
subject to tampering since the grand jury functions have ended.
The accused has been indicted, so the interest in protecting
an exonerated party does not apply. "Tipping off" the target,
allowing him to escape, is obviously not a factor once the
indictment has been announced or the target has been taken
into custody. The only remaining reason supporting post-
indictment (or post-trial) secrecy, therefore, is the desire

to encourage "free and untrammeled disclosures"3oO by

witnesses.301 The argument may be questionable in some respects.
After indictment, there is no danger of tampering with witnesses
insofar as their grand jury testimony is concerned, but there

is still danger of tampering insofar as trial testimony is
concerned. A witness giving inconsistent trial testimony may,

of course be impeached with his grand jury testimony, but

that is of little comfort to the prosecutor who loses the case
due to the actions of that witness. Tampering may also result

in witness conduct on the stand that does not involve giving

testimony inconsistent with grand jury testimony. To the

extent that pre-trial, post-grand jury tampering is a
concern, the danger may be eliminated by requiring state
officials to wait until the federal proceedings have ter-

minated before allowing them to inspect the grand jury

300, .
United States v. Amazon Industrial Chemical Corp., 55 F.2d
254, 261 (D.C. Md. 1931).

3
OlSee In re Cement-Concrete Block, Chicago Area, 381 F. Supp.
1108, 1109 (N.D. I11. 1974).




minutes.302 Another problem with the argument is that a

grand jury may investigate several parties but only indict
some of them. The fifth reason for secrecy--protecting the
exonerated accused--would, therefore, remain in force, even
after indictment, with respect to some parties. In addition,
some of the interests favoring secrecy do not become inap-
plicable after indictment or trial. Finally, the argument
is of little helv in cases where the minutes sought are
those of a grand jury that returned no indictment.

#93 To be sure, encouragement of witnesses is, to many

303

courts, a very powerful reason for secrecy. Yet this

reason fails too, after a witness has given his testimony

in open court.304 Indeed, there is some question whether

3029@. In re Petition Far Disclosure of Evidence Before Oct.,
1959 Grand Jury of This Court, 184 F. Supp. 38, 41 (E.D. Va.
1960) .

3038ee, e.g., United States v. Procter & Gamble Co., 356

U.S. 677, 682 (1958), where the court emphasized the im-
portance of encouraging witnesses to come forward in anti-
trust cases. Witnesses in such suits may be "employees or

even officers of potential defendants, or their customers,
their competitors, their suppliers," who might not step forward
if secrecy was not guaranteed.

See also United States v. Skurla, 126 F. Supp. 713
(W.D. Pa. 1954), where the court refused to order a United
States Attorney to produce grand jury minutes for court
review in a vote fraud case, saying that witnesses may hes-
itate to "testify against one in an official or exalted po-
sition" absent a guarantee of secrecy. '

See also United States v. Scott Paper Co., 254 F. Supp.
759, (W.D. Mich. 1966).

304Pittsburgh Plate Glass Co. v. United States, 360 U.S. 395
at 403 (Brennan, J., dissenting); R. Calkins, supra note 1,
at 461; But see In re Grand Jury Transcripts, 309 F. Supp.




this reason is valid at all, since the names of grand jury
witnesses are not secret in most jurisdictions.305 "Reprisals
against witnesses can and do occur,5306but the name of a
witness (or grand juror) is all the would-be tamperer needs.
Hence, a witness may not be encouraged to step forward by
promise that his testimony will be kept secret, when he knows
that his name may not be kept secret, and he expects that his
testimony will eventually be required at a public trial.307
194 In sum, grand jury secrecy is not an end in itself.308
It is a policy that should be applied only when there is some

309

reason to apply it, and it must be weighed against other

304 (continued)

1050, 1052 (S.D. Ohio 1970), where the court refused to
order turn over to state authorities of federal grand jury
testimony of two witnesses precisely because their grand
jury testimony was the same as their trial testimony and the
latter was readily available.

305R. Calkins, supra note 1, at 462; L. Orfield, supra note 286,
at §6:120. C£f. In re Petition for Disclosure of Evidence,
184 F. Supp. 38 (E.D. Va. 1960).

See, e.g., Corona Construction Co. v. Ampress Brick
Co., inc., 376 F. Supp. 598 (N.D. Ill. 1974), where the court
notes that under its Local Criminal Rule 1.04(e) (1971),
names of grand jury witnesses are a matter of public record.

306See Note, "Administrative Agency Access to Grand Jury
Materials," 75 Col. L. Rev. 162, 183 (1975), and the authorities
cited therein.

307See note 313, infra.

3OSPittsburgh Plate Glass Co. v. United States, 360 U.S.
395, 403 (1958) (Brennan, J., dissenting).

309"Where the ends of justice can be furthered thereby and
when reasons for secrecy no longer exist, the policy of the
law requires that the veil of secrecy be raised." Metzler
v. United States, 64 F.2d 203, 206 (9th Cir. 1933).




relevant interests.BlO

C. Reasons for Seeking Access to Federal Grand Jury Minutes
195 As previously noted,3ll testimony of a witness at trial
will presumably be the same as his testimony before the grand
jury. Any inconsistency may be disclosed anyway, through
impeachment.312 Trial testimony is readily available, so why
would state authoriiies want to obtain grand jury testimony?
196 In cases where the witness has appeared both before

the grand jury and at trial, the simple answer is that

his grand jury testimony may be much broader in scope than
his trial testimony. Testimony given before the grand jury
may have been irrelevant at the trial. For example, a
witness may have given testimony before a grand jury impli-
cating a third pary not involved in the féderal prosecution.
Such testimony might be irrelevant at the federal triai. Or,
the witness may have given hearsay testimony before the

grand jury, not admitted at trial, which would give state

authorities a valuable investigative lead. Note, however,

3lOSee, e-g., In re Cement-Concrete Block, Chicago Area, 381
F. Supp. 1108, 1110 (N.D. Ill. 1974):

i

In considering applications for disclosure
of grand jury minutes, the court's task is to
scrutinize the reqguest against the reasons for
the rule of secrecy.

Bllgugrq 193.

312§ugra 192.




that the state's reason for seeking the federal grand jury
minutes in this instance may be the very reason for not
allowing its access.313 Unless the state proceedings in
which the federal grand jury minutes are to be used provides
adegquate due process, Sixth Amendment, and evidentiary
safequards, use of the federal grand jury minutes may prove
to be unconstitutional.314 The manner in which the state
intended to use the minutes would bg highly relevant. For
example, use as an investigative tool in preparation for a
proceeding that has adequate evidentiary safeguards would be
less offensive than admission of the grand jury transcript
itself in the state proceeding, since there is no opportunity
for cross-examination in that case. As shall be seen, courts
have been sensitive to this problem, and they have dealt
with it by tailoring the definition of "judicial proceeding"
in Rule 6{e).

497 In-=addition, use of the grand jury minutes would

save investigative time, effort, and expense.315 Perhaps the

313In re Biaggi, 478 F.2d 489, 491 (2& Cixr. 1973), the court
recognized "the interest of a witness against the disclosure
of testimony of others which he has had no opportunity to
cross—examine or rebut, or of his own testimony on matters
which may be irrelevant or where he may have been subjected
to prosecutorial brow-beating without the protection of
counsel . . ."

3l4See Special February 1971 Grand Jury v. Coniisk, 490
F.2d 894,.898 (7th Cir. 1973).

315Mere conveniengce may not be a sufficient ground to justify
disclosure. Cf. In re Grand Jury Proceedings, 309 F.2d

440 (3d Cir. 1962); Hancock Bros., Inc. v. Jones, 293

F. Supp. 1229, 1232 (N.D. Cal. 1968). But cf. Smith v.

United States, 423 U.S. 1303, stay vacated, 423 U.S. 810
(1975).




witness never testified at trial. He may not have been called

as a witness at trial. 01, there may have been no trial

because the defendant pleaded guilty or nolo contendere,316

the government dropped the charges, the grand jury returned
no indictment,317 or the indictment was dismissed.318

98 Whether the reason in inadequacy of trial testimony or
nonexistence of trial testimony, state authorities may have
a legitimate need for grand jury minutes. State police
authorities may want access to federal grand jury minutes to
investigate possible violations of departmental regul-
ations prohibiting officers from refusing to cooperate fully
with grand juries.319 State prosecutors, bar authorities,
legislative committees, and police boards may want to see

if facts adduced before the grand jury suggest violations

of state law, disciplinary rules, or codes of ethics.320

316Cf. In re Cement-Concrete Block, Chicago Area, 381 F.

Supp. 1108 (N.D. I11. 1974).

317Doe v. Rosenberry, 255 F.2d 118 (24 Cir. 1958) (L. Hand,J.).

318Cf. Application of Scro, 200 Misc. 688, 108 N.Y.S.2d

305 (Kings Co. Ct. 1951) (Leibowitz, J.), involving an analagous
problem of access to state grand jury minutes by police
disciplinary authorities.

3198pecial February 1971 Grand Jury v. Conlisk, 490 F.2d
894, 895 (7th Cir. 1973).

3201, re Holovachka, 317 F.2d 834 (7th Cir. 1963) (bar disci-

plinary proceeding); Doe v. Rosenberry, 255 F.2d 118 (2d
Cir. 1958) (bar disciplinary proceeding); In re Grand Jury
Transcripts, 309 F. Supp. 1050 (5.D. Ohio 1970) (police
misconduct); In re Bullock, 103 F. Supp. 639 (D.D.C. 1952)
(police misconduct); In re Report and Recommendation of
June 5, 1972 Grand Jury, 370 F. Supp. 1219 (D.D.C. 1974)




State prosecutors may prefer to use federal grand jury minutes

as investigative tools rather than calling a particular
witness before a state grand jury. This would be an imp-

ortant reason if state law only provided for transactional

321 or provided automatic immunity for certain

322 or provided that

targets could not be called to testify.323 Certain witnesses

immunity,

classes of state grand jury witnesses,

who appeared before the federal grand jury may have aied

or disappeared, or may not be subject to service of process
in the state, Other witnesses may no longer be subject to
criminal prosecution, either because fheir federal grand
jury testimony was immunized, or the statute of limitations
has run.324 If these witnesses are corrupt public officials,

lawyers, political figures, or policemen, the only way to

remove them from the system may be via state proceedings.

{zontinued) o )
(%%%éi%ential impeachment); In re Petition for Disclosure

of Evidence, 184 F. Supp. 38 (E.D. Va. 1960) (criminal inves-
tigation of city officials); United States v. Downey, 195

F. Supp. 581 (S.D. Ill. 1961) (criminal investigation of state
employee); United States v. Crolich, 101 F. Supp. 782

(s.D. Ala. 1952) (Misconduct of election officials).

32lSee, e.g., N.Y. Crim. Proc. Law §190.40 (McKinney 1971).

3228ee, e.g., In re Petition for Disclosure of Evidence, 184
F. Supp. 38 (E.D. Va. 1960). A Virginia statute gave auto-
matic immunity to grand jury witnesses testifying in bribery
and gambling cases. The commonwealth attorney's desire to
use federal grand jury minutes in his state criminal inves-
tigation might have been motivated by his desire to avoid
calling certain people before a state grand jury, thereby
immunizing them. The court granted his request for access
to the federal minutes.

323SuEra‘note 324.

324See note 320, supra.




199 Finally, a federal grand jury may request that evidence
or testimony produced before it be turned over to state
authorities.325 Obviously, rthat gives state authorities a

good reason to request access to the minutes.

D. The ZApproach Taken by Courts

§100 Under Rule 6 (e), disclosure may be made (a) "to attorneys
for the government" or (b) "preliminarily to or in connection
with a judicial proceeding" or (c) "at the request of the
defendant upon a showing that grounds may exist for a motion
to dismiss the indictment...."326

1101 In order for state authorities to gain access to federal
grand jury minutes, their request must fit in one of these

327

categories. Obviously, the third category is inapplicable.

All courts construing the phrase "attorneys for the govern-

ment" in Rule 6(e) have held that it does not include municipal,

county, or state attorneys.328 Thus, the only remaining avenue

3251n Doe v. Rosenberry, 255 F.2d 118 (2d Cir. 1958), a federal
grand jury failed to indict the defendant but voted that his
activities be referred by the U.S. Attorney to the grievance
committee of the New York City Bar Association. The grievance
committee's subsequent request for the minutes was granted.
Other cases involving similar requests by federal grand jurors
include In re Petition for Disclosure of Evidence, 184 F.

Supp. 38 (E.D. Va. 1960) and In re Report and Recommendation
of June 5; 1972 Grand Jury, 370 F. Supp. 1219 (D.D.C. 1974). °

"
32644 U.S.C., Rule 6(e).

327But see {109,infra.

L]

3281, re Holovachka, 317 F.2d 834, 836 (7th Cir. 1963);

United States v. Downey, 195 F. Supp. 581 (S.D. Ill. 1961);
cf. In re Grand Jury Proceedings, 309 F.2d 440, 443 (34
Cir. 1962); Corona Construction Co. v. Ampress Brick Co.,
Inc., 376 F. Supp. 598, 601 (N.D. Ill. 1974).




for state access under Rule 6(e) is "in connection with a
judicial proceeding.”

4102 "The largest breach in the wall of secrecy has heen

w329

wrought by (this) exception. This has been accomplished

through a broad construction of the term "judicial pro-

.330

ceeding. The seminal case in this area is Doe v.

Rosenberry,331 in which Judge Learned Hand defined "judicial

proceeding”" as used in Rule 6(e) to include: "any proceeding

"determinable by a court, having for its object the compliance

of any person, subject to judicial control, with standards
imposed upon his conduct in the public interest, even though
such compliance is enforced without the procedure applicable

w332 Thus, the court held that

to the punishment of crime.
a proceeding before theappellate Division of the New York
State Supreme Court to discipline an attorney was a "judicial

proceeding” within Rule 6(e), and a bar association grievance

3291 re Biaggi, 478 F.2d 489, 492 (2d Cir. 1973). See also
Note, "Administrative Agency Access to Grand Jury Materials,'
75 Col. L. Rev. 162 at 169, 170 (1975):

. .« .[Ilt is through this exception that the
largest inroads into secrecy have been made.
Much of this is due, of course, to the court's
increasing willingness to permit defendants
access to grand jury materials in the preparation
of their defense. An equally significant factor,
however, is the expanding interpretation which
has been given to 'judicial proceeding,’' resulting
in the use of grand jury transcripts in a wide
range of federal, state, and local proceedings.
(footnotes omitted).

331,55 F.24 118 (2d Ccir. 1958).

332,55 p.24 at 120.




committee hearing was "preliminary to" a "judicial proceeding."333

Y103 Other courts, following the lead of Doe, have held that '
state criminal investigations334 and police department discip-

linary proceedings335

fall within the "judicial proceeding"”
exception to Rule 6(e).
§104 Not all courts, however, have taken the Doe approach.

Some courts have held that the term "judicial proceeding” in

Rule 6(e) refers only to pending federal court proceedings,

333£g. at 119-120. Doe inveolved charges of corruption against
an attorney who was a former IRS group chief. See note 328
supra.

4 o . .
33 In re Petition for Disclosure of Evidence, 184 F. Supp. 38,

41 (E.D. Va. 1960) was a public corruption case in which the

court held that a state criminal investigation was preliminary

to a judicial proceeding, and therefore ordered turnover of

the minutes to the state prosector. i‘

Interestingly, the court refused to order turnover of
minutes for use in a state administrative disciplinary
proceeding. Since the court adopted the Doe definition of
"judicial proceeding," it is doubtful whether the court
meant to hold that an administrative action was not a
judicial proceeding under Rule 6(e). More likely, the court
was simply exercising its discretion (in not turning over the
minutes) because particularized need was not shown by the
administrative authorities. The court may have felt that
disclosure to the prosecutor was adequate to handle the problem.

3351n Special February 1971 Grand Jury v. Conlisk, 490 F.2d

894 (7th Cir. 1973), the court upheld a turnover of federal
grand jury minutes to the Chicago Superintendant of Police

in connection with a police department inquiry. The depart-
ment was investigating charges that several policemen violated
departmental regulations by refusing to answer questions before
the grand jury, which was investigating police corruption.

The Court noted that the departmental hearing regula-
tions allowed policemen to appear with counsel, present evi-
dence, and present and cross-examine witnesses. Furthermore,
there was a right of extensive judicial review. This exten-
sive power of judicial review was central to the court's
holding that the departmental hearing was a "proceeding ‘
determinable by a court" within the Doe definition, and there-
fore a judicial proceeding under Rule 6(e).




not state proceedings. In United States v. Crolich?36 a

federal ‘grand jury had indicted defendants for vote fraud.

They pleaded nolo contendere. The court refused to turn over

the federal grand jury minutes to the state election boarad
charged with the duty of appointing election officials,
saying the "judicial proceeding"” exception in Rule 6 (e)
contemplates a proceeding pending in a federal district court
fwhich would necessitate the disclosure of matters occurring

before a grand jury impanelled by that court."337

335 (continued)

In re Grand Jury Transcripts, 309 F. Supp. 1050 (S.D.
Ohio 1970) involved facts very similar to Conlisk. The
Columbus, Ohio, Chief of Police sought access to federal
grand jury testimony of certain witnesses for use in pro-
ceedings before the Director of Public Safety with respect to
charges against policemen who were defendants in the federal
case. The court held that the "quasi-judicial" nature
of the proceedings before the Director of Public Safety
brought these proceedings within the exception of Rule 6 (e).
Here, as in Conlisk, judicial review of the administrative
proceeding was clearly contemplated.

Having held that the "proceedings” reguirement of
Rule 6(e) was met, the court then considered whether partic-
ularized need was shown. It concluded that particularized
need was shown as to the grand jury testimony of a witness
who gave inconsistent trial testimony and who "“took the
fifth" before the Public Safety Board, but not as to the
testimony of two other witnesses whose trial testimony was
consistent with their grand jury testimony.

Note that the Conlisk court expressly declined to follow
the "quasi-judicial" approach of the In re Grand Jury Trans-
cripts court, saying that the holding in Doe "was not
framed simply on the Grievance Committee's gquasi-judicial
nature, but rather on the fact that judicial action on charges
predicated on the Committee's findings necessarily followed
the Committee's hearings." 490 F'.2d at 896, 897.

336101 F. Supp. 782 (S.D. Ala. 1952).

33714, at 784




4105 A similar result was reached in United States v.

Downey‘?38 A secretary in the governor's office was con- .
victed of federal income tax evasion. The offense had nothing

to do with state funds. TIn denying a motion for disclosure

of the federal grand jury minutes to the state attorney

general, the court said that the Federal Rules of Criminal

Procedure govern procedures in federal courts only and

that the term "judicial proceeding" in Rule 6(e) refers to

federal proceedings.339 The court, however, went on to say
that:
movants are not entitled as a matter
of court discrestionary right to have the
transcript until an adequate showing is
made with factual reasons to justify
disclosure. 340
This sounds very much like a holding that particularized ‘
need was not shown. (The court was concerned about the

fact that the state attorneys produced no facts showing a
possible violation of state law; it was a "fishing expedition.")
An inquiry into particularized need, however, is not nec-

essary until after a court has decided that disclosure is

sought in connection with a judicial proceeding. If there

is no judicial proceedin even an "adegquate showing” of
‘ P : ’

factual reason for disclosure would not permit disclosure.341

338195 p. supp. 581 (S.D. I1l. 1961).

33914, at s583.

34014, at s588. ®
341

This confusion in the Downey opinion may no longer be
significant. To the extent that Downey held that state pro-




ceedings cannot be "judicial proceedings" within the meaning

#1106 These cases are of questionable validity.342 The history

of the adoption of Rule 6(e) and the decisional trend seem to
support the broader construction of "judicial proceeding.“343
107 The "judicial proceeding" exception to secrecy is not
always available to accomplish disclosure in cases where
courts feel disclosure is desirable: "[The] difficulty in
application of Rule 6(e) to specific fact situations likely
érises from the fact that its language regarding 'judicial
proceedings' can imply limitations on disclosure much more
extensive than were apparently intended."344 Some courts,
recognizing this problem, have granted disclosure requests
where there is no "judicial proceeding" within the meaning

of Rule 6(e). %3

4108 In In re Bullock,346 District of Columbia Commissioners

requested access to federal grand jury minutes to see if a

34l(cont1nued)

of Rule 6(e), it was overruled sub silentio by Special
February 1971 Grand Jury v. Conlisk, 490 F.2d 894 (7th Cir.
1973).

343Cf In re Report and Recommendation of June 5, 1972
Grand Jury, 370 F. Supp. 1219, 1229 (D.D.C. )[herelnafter
cited as In re Report], aff'd sub nom. Haldeman v. Sirica,
501 F.2d 714 (D.C. Cir. 1974).

344In re Report, supra note 343, 370 F. Supp. at 1229.

3451 re Biaggi, 478 F.2d 489 (24 Cir. 1973); In re Bullock,
103 F. Supp. 639 (D.D.C. 1952); In re Report, supra note 343
(involving a grand jury report rather than actual minutes).

346103 F. Supp. 639 (D.D.C. 1952).




police official was guilty of dereliction of duty. The
court found that none of the Rule 6(e) exceptions to

secrecy applied--including the judicial proceeding

. 347 . 348
exception —-but ordered the minutes turned over anyway.
The court thought the public interest in the integrity of

. 349
the police force overrode the policy of secrecy.

347Bullock was decided in 1952, before Doe v. Rosenberry.

If Bullock arose today, the court would probably reach the
same result by holding that disclosure was "preliminary

to or in connection with a judicial proceeding," Rule 6(e),
18 U.S.C., following the approach of Conlisk and In re Grand
Jury Transcripts (see note 338 supra).

348'I‘he court said, 103 F. Supp. at 641:

. .by way of interpretation the Federal
Courts have extended their jurisdiction so

that they may remove the seal of privacy from
Grand Jury proceedings when in the court's
discretion the furtherance of justice
requires it. (court™s emphasis).

349 In cases of this nature, the sole gquestion to

be resolved is which policy shall be served to
bring about justice, the one requiring secrecy or
the other permitting disclosure. . . .Where
public interest is superior to the purpose of the
secrecy of Grand Jury testimony, the latter
protection will be disregarded and the minutes
divulged within limits proscribed by law.

103 F. Supp. at 642, 643. Cf. Application of Scro, 200
Misc..688, 108 N.Y.S.2d 305 (Kings Co. Ct. 1951) (Leibowitz,
J.), which involved an analagous situation in which a
local Police Commissioner sought, and won, access to state
grand jury minutes:

If they were guilty of the reprehensible
conduc? attributed to them, namely of accepting
graft in return for protecting Gross in his
1llegal.business, their continued retention on
the police force would have made law enforcement
a mockery. Public interest, therefore, required
thaF this testimony be made available to the
Pgl%ce Commisssion, to be used by him within
limits prescribed by law.



1109 Bullock may be viewed as creating a "public interest"
exception to secrecy.350 Even where disclosure would not be
permitted under Rule 6{(e), a court may permit it where it
finds a superior public interest.35l

Y110 Alternatively, Bullock may be viewed in combination

with In re Biaggi352 and In re Report and Recommendation

. 53
of June 5, 1972 Grand Jury (hereinaftexr In re Report? as

3501, fact, courts have viewed it that way. See, e.g., In
re Biaggi, 478 F.2d 489 (24 Cir. 1973); In re Report, 370
F. Supp. 1219 (D.D.C. 1974); In re Cement—-Concrete Block,
Chicago Area, 381 F. Supp. 1108 (N.D. Ill. 1974).

See also Special February 1971 Grand Jury v. Conlisk,
490 r.2d 894, 897 (7th Cir. 1973) and In re Grand Jury
Transcripts, 309 F. Supp. 1050, 1052 (S.D. Ohio 1970), in
which the courts, after holding that the literal requirements
of Rule 6(e) were met, alternatively found (citing Bullock)
that even if they were not met, the public interest in police
force integrity warranted disclosure.

3519;. In re Grand Jury Transcripts, 309 F. Supp. at 1052.

352478 F.2d 489 (24 Cir. 1973). 1In Biaggi, newspaper reports
indicated that a congressman "took the fifth" before a
federal grand jury. The congressman denied it, and sought

a court order requiring the grand jury minutes to be made
public. None of the exceptions to Rule 6(e) were applicable;
there was no judicial proceeding in which the minutes were
relevant. The Court of Appeals, per Friendly, J., affirmed

a lower court order allowing disclosure of relevant portions of
the minutes, with names of third parties deleted. The court
essentially found that none of the reasons for grand jury
secrecy applied under the facts of the case.

353370 F. Supp. 1219.(D.D.C. 1974). The court ordered
contents of a grand jury report disclosed, subject to safe-
guards, to the Impeachment Committee of the House of Rep-
resentatives. None of the Rule 6(e) exceptions applied,

since a legislative committee investigation is not preliminary
to or in connection with a judicial proceeding, etc. The
court found that the reasons favoring secrecy were not offended
by disclosure under the circumstances. It is open to question
whether the court could have found that an impeachment pro-
ceeding, being in essence a trial, was a "judicial proceeding"”
and therefore the House investigation was preliminary to a
judicial proceeding.







v‘.




part of a more broadly based exception to Rule 6(e). This

broad exception was pinpointed by Judge Sirica in In re

Report:354

The phrase in the Rule, "oreliminarily
to or in connection with a judicial
proceeding”, evidently derived from
the fact that th: Advisory Committee
had in mind only cases where the
disclosure question arose at or
prior to trial. It left the courts
their traditional discretion in that
situation and apparently considered
no others. It affirmed judicial
authority over persons connected
with the grand jury in the interest
of necessary secrecy without
diminishing judicial authority to
determine the extent of secrecy.

The Court can see no justification
for a suggestion that this codification
of a "traditonal practice" should
act... to render meaningless an
historically proper function of the
grand jury by enjoining courts from
any disclosure of reports in any
circumstance.

111 In other words, Rule 6(e) was intended to codify the
traditional practice of allowing a court, in its discretior,

to order disclosure of grand jury minutes (in certain circ-
umstances) at or prior to trial.355 The rule was not intended
to preclude, in other instances, the traditional common law
balancing of secrecy against the need for disclosure.

Bullock may simply be an illustration of this princivle as

applied to cases involving disclosure to state authorities.

35414, at 1228.

BSSQE. note 287 supra.




E. Special Problems when Immunity is Involved

4112 State access to grand jury testimony given by a
witness testifying under a grant of immunity356 may pose

Fifth Amendment problems.

356Immunity of grand jury witnesses is governed by 18 U.S.C.
§6002:

Whenever a witness refuses, on the basis
of his privilege against self-incrimination,
to testify oxr provide other information in a
proceeding before or ancillary to--
(L)a court or grand jury of the United
States, :
(2)an agency of the United States, or
(3)either House of Congress, a joint
committee of the two Houses, or a
committee or a subcommittee of
either House,
and the person presiding over the proceeding com-
municates to the witness an order issued under
this part, the witness may not refuse to comply
with the order on the basis of his privilege
against self-incrimination; but no testimony or
other information compelled under the order (or
any information directly or indirectly derived
from such testimony or other information) may
be used against the witness in any criminal case,
except a prosecution for perijury, giving a false
statement, or otherwise failing to comply with
the order.

A U.S. Attorney may request an immunity order under the
terms of 18 U.S.C. §6003:

(a) In the case of any indiwvidual who has
been or may be called to testify or provide other
information at any proceeding before or ancillary
to a court of the United States or grand jury of
the United States, the United States district
court for the judicial district in which the pro-
ceeding is or may be held shall issue, in accordance
with subsection (b) of ithis section, upon the
request of the United S:tates attorney for such
district, an order requiring such individual to




4113 "The accomodation between the right of the Govern-
ment to compel testimony, on the one hand, and the constit~

utional privilege to remain silent, on the other, is the

,357

immunity statute. Of necessity, the protection afforded

by a grant of immunity must be no less than that afforded by

the Fifth Amendment.358 The Fifth Amendment requirement is

met by the current federal statute providing for use and

. . . . 3
derivative use immunity. >3

Y114 In Murphy v. Waterfront Commission of New York

360 . .
Harbor, the Supreme Court held, "that the constitutional

356 {(continued)

give testimony or provide other information which
he refuses to give or provide on the basis of his
privilege against self-incrimination, such order
to become effective as provided in section 6003 of
this part.

(b) A United States attorney may, with the
approval of the Attorney General, the Deputy At-
torney General, or any designated Assistant At-
torney General, request an order under subsection
(a) of this section when in his judgment--

(1) the testimony or other information
from such individual may be necessary to
the public interest; and

(2) such individual has refused or is
likely to refuse to testify or provide other
information on the basis of his privilege
against self-incrimination.

357ynited States v. Tramunti, 500 F.2d 1334, 1342 (2d Cir.
1974) .

358 unselman v. Hitchcock, 142 U.S. 547, 584-86 (1892);

Kastigar v. United States, 406 U.S. 441 (1972).

359Kastigar v. United States, 406 U.S. 441 (1972).

360378 y.s. 52 (1964).




privilege against self-incrimination protects a state

witness against incrimination under federal as well as

state law and a federal witness against incrimination under

2361

state as well as federal law. Hence, grand iury

testimony given by a witness testifying under federal

use immunity, or its fruits, may not be used against

the witness in a subsequent state criminal proceeding.

1115

362

The Fifth Amendment only protects a witness from

having to give testimony which may subject him to a criminal

363

charge. Thus, testimony given pursuant to a federal

grant of immunity may be used against a witness in a state

364

civil proceeding. Courts have, in fact, allowed the use

361

Id. at 77-78. In Murphy, withesses appearing in a state proceeding
under a state immunity grant refused to testify on the ground that
their answers might incriminate them under federal law. The
court's holding, however, also covered the situation in which
a witness testifying in a federal proceeding under federal
immunity refused to testify, claiming possible incrimination
under state law. Even though the latter situation was not
before the court, the court was able to decide it because
the Fifth Amendment was fully applied to the states the
same day in Malloy v. Hogan, 378 U.S. 1 (1964).

362

Brown v. Walker, 161 U.S. 591 (1896); Ullmann v. United

States, 350 U.S. 422, 431 (1956).

363

Hale v. Henkel, 201 U.S. 43, 67 (1906).

364

The federal immunity statute, 18 U.S.C. §6001, et seqg., was

intended to allow such a result. See 1970 U.S. Code Cong.
& Ad. News 4007, 4017:

No oral testimony or other information
secured from a witness can be used against
him in a criminal proceeding. This statutory
immunity is intended to be as broad as,

but no broader than, the privilege against
self-incrimination. (emphasis added).




of immunized federal trial testimony in state civil proceed-
365 o ®

ings. Obviously, there is no Fifth Amendment prohibition

against the use of immunized federal grand jury testimony in
366

state civil proceedings; the question simply reduces
itself to one of whether the state can gain access to the
grand jury testimony in the face of Rule 6 (e).

1116 The state should be given access to federal grand

jury minutes for use in state civil proceedings, especially
if immunity has been granted in federal court. If a corrupt
public official, policeman, lawyer, etc., testifies under

federal use immunity, federal or state criminal prosecution

becomes virtually impossible without wholly independent

364 (continued)

See also II National Commission on Reform of the
Federal Criminal Laws, Working Papers 1432, 1433 (1970):

Because of the major public interest considera-
tions involved in the various fields of licensing,
particularly in the areas of health and safety,
there should be an effort to avoid immunity statute
clauses which may be construed not only to bar
punitive action, but also to bar remedial actions
to protect the public . . . . It would seem to
be sufficient for an immunity statute to be form-
ulated as is the Fifth Amendment itself. . .in
terins of protection against "incriminatory"
consequences of compelled disclosure.

3651n re paley, 549 F.2d 469 (7th Cir. 1977) (allowing use
of immunized federal testimony in State bar proceedings) ;
Childs v. McCord, 420 F. Supp. 428 (D. Md. 1976) (allowing
use of federally immunized testimony in state proceedings
for revocation of engineex's license).

36692. Napolitano v. Ward, 457 F.2d 279 (7th Cir.), cert.
denied, 409 U.S. 1037 (1972), where the court held that the
"Fifth Amendment was not violated when a state grant of trans-
actional immunity before a state grand jury did not protect

the witness (a judge) from state proceedings for removal from
the bench based on the immunized grand jury testimony.




evidence. Consequently, the only way to remove him from the
system may be via state civil disciplinary proceedings. The
very fact that the witness received a grant of immunity
may be the factor that weighs most heavily in favor of
disclosure of the federal grand jury testimony to state
authorities. Under these circumstances, there may be a
"particularized need" for the grand jury testimony, and
disclosure may be accomplished by using the "judicial
proceeding" or "public interest" exceptions to Rule 6(e).367
%117 1In several cases, grand jury witnesses have refused to
testify notwithstanding federal immunity grants, alleging
that under the circumstances of the case, the immunity did
not afford them protection coextensive with the Fifth
Amendment. These cases fall into two categories. In one
category, the claim was that the testimony, if given, would
subject the witness to extradition and prosection by foreign

368

nationes. In the other category, the claim was that the

testimony, if given, could be used against the witness in
subsequent prosecutions (for prior false statements) under

18 U.s.c. s§1001.3%°

367506 44109-111, supra.

3681n re Tierney, 465 F.2d 806 (5th Cir. 1972); In re Parker
411 F.2d 1067 (10th Cir. 1969), vacated as moot sub nom.,
Parker v. United States, 397 U.S. 96 (1970); In re Weir,

377 F. Supp. 919 (S.D. Cal.), cert. denied, 419 U.S. 1038
(1974); In re Cardassi, 351 F. Supp. 1080 (D. Conn. 1972).

369, ited States v. Alter, 482 F.2d 1016 (9th Cir. 1973);
In re Weir, 377 F. Supp. 919 (S.D. Cal.), cert. denied, .
419 U.S. 1038 (1974). Cf. In re Lysen, 374 F. Supp. 1122
(N.D. Ill. 1974).




1118 The correct approach to both situations is for the
court to determine whether subsequenf prosecution is
possible.370 If it is legally possible, the Fifth Amendment
should apply to allow the witness to remain silent with
respect to the specific questions which raise the possiblity
of subsequent prosecution.371

1119 Unfortunately, several courts have compelled the

testimony in these cases, on the ground, inter alia, that

Rule 6(e) will prevent disclosure, and the subseguent
prosecutions will therefore never materialize.372 The use of
Rule 6(e) and the concept of secrecy to resolve a Fifth

Amendment problem may be wholly inappropriate. It may

37011 re cardassi, 351 F. Supp. 1080 (D. Conn. 1972) the
court found that the witness' fear of a subsequent Mexican
prosecution was reasonable. The court thought Rule 6 (e)
could not be relied upon as effective protection. Thus,
the court simply required the prosecutor to refrain from
asking particular questions in a context that might make
the answers incriminating under foresign law.

In United States v. Alter, 482 F.2d4 1016, 1028 (S9th
Cir. 1973), the court held that the witness' fear of
subsequent prosecution {(under 18 U.S.C. §1001) for giving
a false statement to a government agency was unfounded.
This holding was based on the court's construction of
18 U.S8.C. §6002 as requiring immunity to extend to all
criminal prosecutions except a prosecution for perjured
testimony given in response to the command to testify.
In other words, the testimony could not be used against
the witness in any prosecution for false statements made
to anyone outside of the grand jury. But see United States v.

Tramunti, 500 F.2d 1334, 1342-1346 (2d Cir. 1974).

371Id.

3721 re Tierny, 465 F.2d 806 (5th Cir. 1972) (Bell, J.);
In re Parker, 411 F.2d 1067 (10th Cir. 1969), vacated as
moot, 397 U.S. 96 (1970); In re Weir, 377 F. Supp. 919
(§.D. Cal.) cert. denied, 419 U.S. 1038 (1974); In re
Lysen, 374 F. Supp. 1122 (N.D. Ill. 1974).




unnecessarily complicate the disclosure question, may not
adequately answer the Fifth Amendment question, and may

not be the least drastic way to accomodate the rights of
the witness, the needs of the prosecutor, and the interest

in disclosure in appropriate cases.

F. Observations and Conclusions

1120 Given that state authorities have legitimate reasons
for seeking access to federal grand jury minutes, they should
be permitted such access when the reasons for secrecy are no
longer applicable or are outweighed by greater public policy
interests.

121 Typically, disclosure should occur:

(1) in cases involving corruption of public officials
or employees, attorneys, judges, policemen, political
leaders, i.e., cases where the strong public interest in
removing these people from their positions outweighs the
policy of secrecy {(the public interest would, in effect,
supply the requisite "particularized need");

(2) where the federal proceedings have ended and most
of the reasons for secrecy have therefore become inapplicable;
and |

(3) where the party against whom the minutes are to
be used was not a witness or subject in the grand jury
proceeding, and again the reasons for secrecy become inapplic-
able.

Y122 Disclosure may be accomplished by convincing the court

that:




(1) the state proceeding for which the minutes are ‘
sought falls within the "judicial proceeding" exception to
Rule 6(e), and that a "particularized need" exists;

(2) a public interest exception should be engrafted
onto Rule 6(e); or

(3) although Rule 6(e) only applies to disclosure at
or prior to the federal trial, a common law balancing of
policy interests should be made.

Y123 The lack of strict evidentiary standards, presence of
counsel,; and cross examination in grand jury proceedings
suggests that, when available, federal grand jury minutes
must be used in a manner consistent with the constitutional

rights of the party against whom they are being used. The

procee¢dings in which they are used should afford adequate due
process and Sixth Amendment protection--notice, hearing,
right to counsel, cross examination, reasonable evidentiary
standards and judicial review. (The "judicial proceeding"
exception is, in reality, one way of ensuring compliance with
these standards.) In camera inspection by the federal court

may be necessary prior to disclosure to ensure that illegally

seized evidence is not made available to state authorities.

Portions of the transcript irrelevant to the state inquiry

should be excised, and the transcript should be edited
where necessary to protect innocent parties and witnesses.
124 In the special case where a witness's immunized
testimony is sought for use against him, the very fact

that he has been immunized from criminal prosecution may

favor the disclosure of the testimony for use in a civil |




proceeding. This should not cause witnesses to "clam up"

as the more information the witness gives, the greater the
scope of the use immunity. Should a criminal prosecution
result, the witness may then be faced with the same civil
disciplinary proceeding he sought to avoid in the Ffirst
place. Thus, the incentive to cooperate provided by use
immunity should prevent any chilling effect caused by use of
the minutes in civil proceedings.

4125 Subject to these proceedural and constitutional safe-
gurards, federal courts should be liberal in allowing state
access to grand jury minutes where the reasons for secrecy
are inapplicable. Courts should no longer assume that protec-
tion or encouragement of witnesses is a justification for
secrecy in all cases. As previously noted, this reason for
secrecy is weaker than it appears to be at first glance. The

government should instead be permitted to show, in particular

cases, that protection or encouragement of witnesses is a
relevant factor weighing against disclosure.

Y126 Unfortunately, courts have shown a tendency to simply
repeat the "five reasons for secrecy" formula, and apply it
in an unthinking fashion, without determining whether the
formula reasons are the real reasons for secrecy, or whether
they apply to the specific facts of the case before them. An
approach that started out as a legitimate interest analysis
has evolved into a pat, formularized approach. Hopefully,
courts will begin taking another look at this problem, to
insure that the policy of grand jury secrecy does not stand
in the way of legitimate state action in public corruntion

cases.




IX. THE GRAND JURY AS AN INVESTIGATIVE TOOL

A. Distinction: Target, De Jure Defendant and Mere Witness
4127 Three possible categories of witnesses must be identified.
A mere witness is one called to testify before the grand jury
because it is thought that he may have some relevant informa-
tion. At the time he is called he is suspected of no crime
that the grand jury is investigating. At the other extreme

is the de jure defendant who has already been indicted or
against whom formal charges have been filed.373 Between these
two extremes lies a middle category of witnesses who are

generally referred to as targets or subjects of the investiga-

tion, virtual or potential defendants or de facto defendants

(hereinafter referred to as target). .
1128 For one to be classified as a target more than a "mere
possibility that the witness may later be indicted” 374 must

exist. At the time that he is called it must appear that
investigation has focused upon him as someone whom the

government suspects of wrongdoing and plans to indict.375
The determination of one's target status depends not upon the
subjective intent of the prosecutor but rather it rests upon

an objective examination as to the scope of the inquiry,

the matters and transactions sought to be discussed and the

373
7353 Texas L. Rev. 156, 158 (1975).

374 .
United States v. Scully, 225 F.2d 113 (2d Cir. 1955).

375 'l’

See United States v. Mandujano, 496 F.2d 1050, 1053,

rev'd 425 U.S5.564 (1976); State v. De Cola, 33 N.J. 335
164 A.2d 729 (1960). ' . ’




nature of the questions put to the witness.376

B. The Rights and Obligations of a Mere Witness and a
De Jure Defendant

1129 The de jure defendant occupies the most protected
status. He may not be compelled to appear before a grand
jury investigating matters related to the crime with which
he is charged. His appearance requires a knowing and

377

intelligent waiver of his rights, which include a right to

remain silent and to have counsel present at any questioning.378

Hence, in United States v. Doss, the Sixth Circuit Court of

Appeals held that a grand jury proceeding where the witness
was already the subject of two sealed indictments but was not
informed of this, the proceedings were held to be in violation

of the defendant's Sixth Amendment right to counsel and due

376people v. © a0, 10 N.Y.2d 161, 170, 176, 218 N.E.2d 571,
218 N.Y.S.2d ., . 655 (1961); State v. Sibilia, 88 N.J.
Super. 546, 21z s.2d 869 (Essex Co. 1965).

377As Justice Brennan wrote:
It is clear that the government may not in the
absence of an intentional and knowing waiver call
an indicted defendant before a grand jury and
there interrogate him concerning the subject
matter of a crime for which he already stands
formally charged.

United States v. Mandujano, 425 U.S. 564, 594 (1976) (Concurrina
Opinion); accord, United States v. Doss, 545 F.2d 548 (6th
Cir. 1976).

378 .csiah v. United States, 377 U.S. 201 (1964) (6th
Amendment right to presence of cousel at all post-
indictment interrngation); United States v. Dogs, 545
F.2d at 552. But g.n Fed. R. Crim. P. 6a (restricting
those who may be piw:. it in grand jury to only the govern-
ment's attorneys and n:sc witnesses' attorney).




process rights and were void.379 As a result, indictments

for perjury resulting from his testimony were quashed.38O
Similarly, it has been stated that the examination of
an indicted defendant before a grand jury for the purpose

of "freezing" his testimony at trial is an improper use of
the grand jury.38l
4130 In contrast, a mere witness may not refuse to

appear if subpoenaed,382 He is entitled to the protection

of his privilege against self-—incrimination383 but he must

claim it and if he fails to so it is waived.384 Further,

the prosecutor is under no duty to inform him of his rights. 383

3790nited States v. Doss, 545 F.2d 548 (6th Cir. 1976).
Doss did not deal with the situation whereby an indicted
defendant is subpoenaed to testify in a grand jury
investigation of unrelated crimes. Id. at 552 n.l.

38044,

381lynited States v. Fisher, 455 F.2d 1101 (2d Cir. 1972).

3825740 v. United States, 250 U.S. 273 (1919).

[TThe giving of testimony and the attendance
upon court or grand jury in order to testify
are public duties which every person... is
bound to perform upon being duly summoned.

Id. at 281.

3831 re Groban, 352 U.S. 330, 332 (1957).

384See Rogers v. United States, 340 U.S. 367 (1951).

385ynited States v. Zeid, 281 F.2d 825, 830 (3d Cir. 1960);
United States v. Scully, 225 ¥.2d 113, 116 (24 Cir. 1955);
State v. De Cola, 33 N.J. 335, 164 A.2d 729 (1960); People v.
Smith, 257 Mich. 319, 241 N.W. 186, 188 (1932). But see
Comm. v. McCloskey, 443 Pa. 117, 277 A.2d 764 (1971).




The mere witness has no right to have counsel present.386

Nevertheless, as discussed previously, the general practice
is to allow the witness to have counsel present outside the
grand jury room and to allow him to leave the room to consult
with his attorney should he have any questions as to the
exercise of his privilege against self—incrimination.387
§131 The guestion that now must be addressed is whether a
target is to be treated as a mere witness or whether he is

to be afforded the broader protections given to a de jure

defendant.

C. The Target Strategy under Federal Law

1. The propriety of subpoenaing a target

4132 The issues surrxounding the use of the target strategy
have been litigated in the feééral courts more extensively
than in any state. Upon review of the federal law in the
area, the only conclusion to be reached is that the target
is not treated as a de jure defendant but rather is afforded
much less protection and is generally to be treated like a
mere witness.

Y133 The basic practice at issue here, the target strategy,

has not been found to be in any way violative of the

3861 re Groban, 352 U.S. 330.(1957); State v. Cattaneo,
123 N.J. Super. 167, 302 A.2d 138 (1973); People v.
Ianniello, 21 N.¥Y.Z2d 418, 235 WN.E.2d 439, 288 N.Y.S.2d

462 (1968); See also People v. Blachura, 59 Mich. App.

664, 229 N.W.2d 877 (Div. 2, 1975) (no right to presence of
counsel before a citizen's grand jury).

387560 428, supra.




target's Fifth Amendment rights.388 Indeed, the practice of

calling "those persons who appear to know most about the
matters under inguiry" 383 has been seen as an entirely'
proper means by which the grand jury may fulfill its function
as a shield against arbitrary accusation. The duty of the
grand jury to investigate completely may not be carried out
fully without questioning those implicated in order to give
them an opportunity to explain or implicate others.390

Such a strategy has been recognized as particularly

relevant in investigations involving political corruptiontL

388 ited States v. Mandujano, 425 U.S. 564, 573 (1976)
(opionion by Burger C.J. with three justices concurring) ;
United States v. Friedman, 445 F.2d 1076, 1085 (9th Cir.
1971); Kitchel v. United States, 354 F.2d 715 (lst Cir.
1966) ; United States v. wWinter, 348 F.2d 204 (24 Cir.),
cert. denied, 382 U.S. 955 (1965).

389United States v. Sweig, 441 F.2d 114, 121 {2d cir. 1971).

3902@. as stated by Chief Justice Burger in the Mandujano
case:

It is in keeping with the grand jury's historic
function as a shield against arbitrary accusations

to call before it person suspected of criminal
activity so that the investigation can be complete
....It is entirely appropriate--indeed imperitive--
to summon individuals who may be able to.

illuminate the shadowing precincts of corruption

and crime....[I]lt is unrealistic to assume that

all witnesses capable of providing useful information

will be pristine pillars of the community untained
by criminality.

425 U.S. at 573.

391 .
The technique of subpoenaing the target has been

utilized in many political corruption cases. Seg




where the subject involves "a long devious and complicated
conspiracy" and "sophisticated people, with varying motives

to save themselves."392

Though the procedure is generally
accepted by the courts, the procedures surrounding its use
and the limits of its application are not guite so clear

and must be examined.

2. A target's right to counsel

1134 A target's right to counsel appears to be no broader
than that afforded a mere witness called before a grand jury.
He may take advantage of the practice of consulting with
counsel outside of the grand jury room.393 Thus, the witness,
a target against whom the investigation is proceeding and who
will, no doubt, be asked questions directed at eliciting
further evidence of his criminality, may permissibly be

left alone to decide which questions are potentially incrim-
inating and when he should ask to see his attorney. More-
over, although allowing the witness to consult with his

attorney outside is a common practice, it is doubtful

whether such a practice is required as a Sixth Amendment

391 (continued)

e.g., United States v. Isaacs, 493 F.2d 1124 (7th Cir.
1974); United otates v. Sweig, 441 F.2d 114 (24 Cir. 1971);
United States v. Corallo, .413 F.2d 1306 (24 Cir. 1969);
United States v. Addonizio, 313 F. Supp. 486 (D. N.J.
1970), aff'd 451 F.2d 49 (34 Cir.), cert. denied, 405

oo

U.s. 936 (1972).
392

United States v. Corallo, 413 F.2d at 1328.

393ynited States v. Corallo, 413 F.2d 1306 (24 Cir. 1969);
United States v. Levinson, 405 F.2d 971 (6th Cir. 1968);
United States v. Capaldo, 402 F.2d 821, 824 (2d Cir. 1968).




. . 394
right to counsel in the grand jury setting.

135 The limited scope of attorney availability to the

witness may give the prosecution a distinct advantage, but

it must be remembered that in political corruption cases the

targets will be sophisticated people who will probably have
395

sought out legal advice prior to testifying.

3. Limits on the strategy

1136 Just as it appears that the federal courts have readily
accepted the use of the strategy, it also appears that the
courts have placed few limitations on the extent to which

the strategy may be used. Indeed, there are very few ways

by which a reluctant target can resist an appearance before
the grand jury, even if such an appearance would only result
in his claiming his Fifth Amendment privilege. The ABA

§§andards state:

(e) The prosecutor should not compel the
appearance of a witness whose activities
are the subject of the inquiry if the
witness states in advance that if called
he will exercise his constitutional
privilege not to testify.396

394See United States v. Mandujano, 425 U.S. at 581;

United States v. Winter, 348 F.2d at 208; Langello v.
Comm. of Corrections, State of N.Y., 413 F. Supp. 1214,
1220 (5.D.N.Y. 1976). No federal case has decided
whether a witness has a constitutional right to consult
with his attorney during questioning. But see People v.
Tanniello, 21 N.Y.2d 418, 235 N.E.2d 439, 288 N.Y.S.2d

462 (1968); 1976 Guild, supra note 35, at §7.5 (arguments
in favor of the right to counsel).

39°5ee 1976 Guild, supra note 35, at §3.6(a) (Advising

and preparing witnesses prior to appearance before the
grand jury so as to limit the prosecutorial advantage
of limited attorney availability).

396ABA Standards §3.6 (e).




Clearly, however, this rule has not received widespread
recognition by federal courts. On the contrary, it appears
to be the rule that a target may be forced to appear before
the grand jury even thouéh he intends to assert his privilege
against self-incrimination and communicates his intentions

97

to the prosecuting agency.3 Only one district court appears

to have adopted the ABA Standard and quashed the subpoena of

a target who had informed the Justice Department of his in-
tention to assert his Firth Amendment privileges if compelled
to appear.398

{137 The rationale for the ABA Standard §3.6(e) lies in

attempting to avoid prejudicing the target in the eyes of
the grand jury by compelling him to exercise his privilege.399
But even as to this issue the federal courts appear to be
less sympathetic. Although the better practice is to have
the prosecutor instruct the grand jury to draw no inferences
from the target's assertion of his constitutiocnal privilege,400

failure to do so will not result in the dismissal of the

397ynited States v. Wolfson, 405 F.2d 779, 784 (2a Cir.
1968) ,cert. denied, 394 U.S. 946 (196Y%); United States v.
Fortunato, 402 F.2d 79 (2d Cir. 1968), cert. denied,

394 U.S. 933 (1969); United States v. Addonizio, 313 F.
Supp. 486 (D. N.J. 1970), aff'd 451 F.2d 49 (34 Cir.),
cert. denied, 405 U.S. 936 (1972); United States v.

Isaacs, 347 F. Supp. 743 (E.D. Ill. 1972); United States v.
De Sapio, 299 F. Supp. 436 (S.D.N.Y. 1969).

3981n re Possible Grand Jury Investigation, 17 Crim. L.
Rptr. 2398 (D.p.c. 1975). :

399ABA Standards at 90 (commentary).

400See United States v. Wolfson, 405 F.2a 779, 785 (24 Cir.
1968), cert. denied, 394 U.S. 946 (1969).




indictment.40l

1138 The proper time for subpoenaing the target is controlled
by only one outer limit. Once the grand jury indicts the
target he becomes a de jure defendant and becomes entitled

402

to all the protection afforded by the Constitution. Once

the subject of an indictment, he can no longer be compelled

to appear before the grand jury investigating the crime charged,

. 4
even where the target is as yet unaware of the inc’lic’cment.‘03

Indeed, the use of the grand jury to adduce further evidence
against a defendant already indicted is considered improper
even where it seeks such evidence from sources other than the
target.404 But one indicted for one crime may be brought
before the grand jury as a target where the investigation
involves a similar but separate offense.405

4139 Beyond this one time limit, there appears to be
little else which would require the prosecutor to subpoena

the target at any particular point. The grand jury is

under no duty to cease its investigation once it has

401y ited States v. De Sapio, 299 F. Supp. 436, 440 (S.D.N.Y.
19697

4OZSee notes 380-384 and accompanying text supra.

4035.¢ United States v. Doss, 545 F.2d 548 (1976).

4O4United States v. Sellaro, 514 F.2d 114, 122 (8th Cir.
1973), cert. denied, 421 U.S. 1013 (1975); United States v.
Dardi, 330 F.2d 316, 336 (24 Cir. 1964), cert. denied,

379 U,S. 845 (1964).

405ynited States v. George, 444 F.2d 310 (6th Cir. 1971).

In this case, the defendant was afforded the right to
consult with his attorney outside of the grand jury room
after each question.




407

developed enough information to suppecrt an indictment.406

Hence, the guestioning of the target may be delayed until
the end of the investigation. 4

1140 The advantages of waiting until the end are obvious.
Once independent evidence has established or indicated the
criminality, more focused questions can be put to the

target. More important, with information supporting a

conclusion of criminality, guestions directly aimed at the

criminal transactions may induce the target to perjure
himself providing a second criminal charge, which may be

joined with the substantive charge,407

and it is easily
proved if the substantive crime is proved. The practice of
guestioning the target about transactions when the government
already has independent evidence, without disclosing the
existence of such evidence to the target, in the hope or
expectation that he will perjure himself was found by the
court of appeals in Mandujano as“being violative of due

process.408 But this view was not shared by the Supreme

405

Court. Nor have other circuits shared this view. Indeed,

the practice described above has been explicitly upheld in

406United States v. Sweig, 441 F.2d4 at 121.

See United States v. Corallo, 413 F.2d 1306 (24 Cir.
1969).

3

408See 40, supra.

409425 U.S. at 583; 425 U.S. at 609 (Stewart, concurring).




both the Second and Seventh Circuits.410

Y141 A final caveat as the the application of the target
strategy is necessary. Where a target's testimony is sought,
the government may be tempted to grant him use immunity4ll
and still hope to indict him on the basis of. independent
evidence before the grand jury.ﬂ Although the propriety of
such a procedure has not been tested at least one circuit has
indicated the validity of such an indictment would be ques-

tionable. 412

4. A note on the use of the subpoena duces tecum

142 Although it is still true that the cost of producing

documents rests primarily upon the witness,413

there is
some recent authority supporting the proposition that where

the cost of production becomes financially unreasonable and

410y ited States v. Del Toro, 513 F.2d 656 (2d Cir. 1975)
(target questioned about statements he made which the
government had recorded without disclosing this fact to
the target); United States v. Nickels; 502 F.2d 1173

(7th Cir. 1974), cert. denied, 426 U.S. 911 (1976).

411,53 y.s.c. §6002 (1974); See also 1976 Guild, supra
note 35, §3.7 (Advises witness never to testify without
immunity) .

412Goldberg v. United States, 472 F.2d4 513, 516 (2d Cir.
1973). In Goldberg the Court stated:

deéspite any instructions from the judge it would
be well nigh impossible for the grand jury to
put Goldberg's [the target] answers out of their
minds.

But the subsequent decision of the Supreme Court in
Calandra may affect such a decision today. See note 399
and accompanying text supra.

4lBSne Application of Radio Corp. of America, 13 F.R.D.
167 (S.D.N.Y. 1952).




burdensome, the government may be liable for the cost. This

is true where the government seeks documents held by a

third party (e.g. bank records)414 or where the records

sought are in the target's custody.415

D. Aspects of Selected State Law

1. Michigan
143 Michigan law requires that a target be informed of

416

his right against self-incrimination. Failure to do so

will not necessarily result in quashing the indictment.
Rather, the court will apply an exclusionary fule as to

the target's testimony and then decide whether sufficient
independent evidence existed to support the indictment.4l7

Like the federal system, perjury is not excused by a failure

to warn.418 Further, no witness is entitled to the presence

of counsel before a citizen's grand jury.419 Nevertheless,

414See United States v. Dauphin Deposit Trust Company,
385 F.2d 129, 130 (3d Cir. 1967); cert. denied, 390 U.S.
996 (1968); United States v. Farmers Merchant Bank, 397
F. Supp. 418 (C.D. Calif. 1975).

415In re Grand Jury Subpoena Duces Tecum, 405 F. Supp. 1192
(N.D. Ga. 1975). Of course, generally the target's Fifth
Amendment privilege would protect most of his papers. In
this case, however, the target was a corporation.

416p00ple v. Smith, 257 Mich. 319; 241 N.W. 186, 188 (1932);
People v. Di Ponio, 48 Mich. App. 128, 210 N.W.2d 105 (Div. 2,
1573).

417People v. Di Ponio, 48 Mich. App. 128, 210 N.W.2d 105,
107 (piv. 2, 1973).

418Pecgple v. Blachura, 59 Mich. App. 664, 229 N.wW.2d4 877
(Div. 2, 1975).

4191d.




where a witness is called before a "one-man grand jury" he 0
is afforded the statutory protection of the right to have an
attorney present.420

2. Pennsylvania

il44 Pennsylvania law makes no distinction between a mere

witness and a target. ©Neither has a right to refuse to

appear nor an unqualified right to remain silent.421 Under

the Pennsylvania Supreme Court decision in Commonwealth v.

McCloskez422, however, all witnesses are entitled to a warning

that they have a right to consult with an attorney before
and after testifying and should he have a question as to
whether he may properly refuse to answer any question he may

go before the court accompanied by his counsel to obtain a

ruling. This right to a warning is constitutional and ‘
failure to so warn may result in quashing an indictment where

testimony is taken and the indictment is based in "any way"

423

upon such tainted testimony. A failure to give the warning

required by McCloskey, however, will not immunize perjured

testimony.424

420Mich. Stat. Ann. §28.943 (1972) .

421Commonwealth v. Columbia Investment Corp., 457 Pa. 353,

325 A.2d 289 (1974).
422

443 Pa. 117, 277 A.2d4 764 (1971).

424COmmonwealth v. Good, 461 Pa. 482, 337 A.2d 288 (1975).




426

3. New Jersey

145 It is the rule in New Jersey that where it is clear
that the purpose of the proceeding is directed at "securing

425

the potential defendant's indictment” or the witness's

"criminal liability is the object of the grand jury

inquiry“426

the target is entitled to be warned of his
privilege against self-incrimination. In addition, there is
some indication that the target is also entitled to be
apprised as to the nature of the investigation so that he
may exercise his privilege intelligently.427
1146 Nevertheless, the test for determining one's status as
a target may require a itore direct and purposeful focus on
the witness and a more specific purpose for his presence
before the grand jury. Some of the cases speak of the need
to show that the proceeding was merely "a ruse by which it is
sought to induce [the target] unwittingly to give evidence

n428 But generally, where the witness has

against himself.
been found to be the target, the court tended to follow the

same approach as other jurisdictions, looking to the nature

4255 ate v. Browning, 19 N.J. 424, 117 A.2d 505 (1955).

State v. De Cola, 33 N.J. 335, 164 A.2d 729 (1960).

427State v. Sarcone, 96 N.J. Super. 501, 233 A.2d 406
(Law.Div. 1967); State v. Rosania, 96 N.J. Supexr. 515,

233 A.2d 413 (Law.Div. 1967). See also Office of the
Attorney General, Grand Jury Manual for Prosecutors:
Criminal Justice Standards, 5 Crim. Just. Q., Winter 1977,
at 23-25 (recommended warnings for target witnesses).

42854 2te v. Fary, 19 N.J. 431, 117 A.2d 499, 503 (1955);
State v. Cattaneo, 123 N.J. Super. 167, 302 A.2d 138
(Bpp. Div. 1973).
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and scope of the questions posed in relation te transactions

429

to which the witness was a party. Like the federal rule,

a target cannot refuse to appear430 and is not entitled to

the presence of an attorney merely because of his status as a

target.43l

4147 Although some earlier cases pointed to the dismissal
of the indictment as the proﬁer remedy for the. failure to

warn, 2 recently this remedy wa:s rejected by an appellate

435

cdourt. 1In State v. Vinegra, the court stated that the

Supfeme Court's decision in Calandra indicated that assumptions
as to the scope of the Fifth Amendment privilege inherent in
the earlier New Jersey cases may have been unwarranted.

Hence, indictments procured in violation of the target rule
were not per se invalid. Rather, the target's rights could

be adequately protected by the application of the exclusionary

rule as to his testimony at trial.l;:;4

4298ee State v. Sarcone, 96 N.J. Super. 501, 233 A.2d

406 (Law.Div. 1967); State v. Siblia, 88 N.J. Super,
546, 212 A.2d 869 (1965).

430State v. Browning, 19 N.J. 424, 117 A.2d at 507;
State v. Sarcone, 96 N.J. Super. at 502, 233 A.2d at 407.

43lgiate v. Cattaneo, 123 N.J. Super 167, 302 A.2d 138
(App. Div. 19737,

4325 ate v. Pary, 19 N.J. 431, 117 A.2d 499 (1955); State v.
Sarcone, 96 N.J. Super. 501, 233 A.2d 406 (1967); State v.
Siblia, 88 N.J. Super. 546, 212 A.2d 869 (1965). But note
the court in Fary left open the possibility that where many
other witnesses gave evidence as well as the target the
indictment may not be invalid.

433134 N.J. Super 432, 341 A.2d 673 (App. Div. 1975).

43414, 341 a.24 at 676.
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1148 One further aspect of New Jersey law in the context

of political corruption cases is worth noting. Generally,
immunity in New Jersey must be conferred by the court after
the witness has invoked his privilege, but this is not true
for public employees. A public employee is under a duty

to testify upon all matters related to the conduct of his
office in return for which he is entitled to a self-execut.r.
grant of use of immunity as to his testimony.435 A refusal
to testify will result in his removal from the office or

436

job Hence, any public employee will be automatically

compelled to testify and such testimony, if perjured, is

437

not immunized. Moreover, it appears that the requirement

as to warning a target will not apply where the individual is

protected by the immunity granted to public employees.438

4. New York
149 Unlike other jurisdictions the target strategy described
in these materials is rendered considerably less effective in
New York by the state constitution and the state's immunity
statute for witnesses testifying before the grand jury.

4150 The state's privilege against self-incrimination as

4350 5. stat. Ann. §2A:81~17.2a-2. (West 1969).

436y 5. stat. Ann. S2A:81-17.2a-1. (West 1969).

4373¢ate v. Mullen, 67 N.J. 134, 336 A.2d 481 (1975).

4385 410 v. Vinegra, 134 N.J. Super. 432, 341 A.24d 673

(App. Div. 1975). But see Office of the Attorney General,
Grand Jury Manual for Prosecutors: Criminal Justice Stan@ards,
5 Crim. Just. 0O., winter 1977 at 26-27 (recommended warnings
for public-employer target witnesses). .




interpreted by the New York Court of Appeals has given rise

to an extremely broad protection of the target. As the

Court stated in People v. Steuding:440

By virtue of the constitution of this
State (art. I §6)--and it is solely

the constitution of New York with which
we are now concerned--a prospective
defendant or one who is a target of an
investigation may not be called and
examined before a grand jury, and, if he
is, his constitutionally conferred
privilege against self-incrimination is
deemed violated even though he does not
claim or assert his privilege.44l

The result of any such violation is use immunity for any

442

testimony given by the target and the dismissal of any

indictment returned by the grand jury before which he

testified443 unless the witness expressly waives his

444

privilege before testifying. Clearly, the protection

afforded by the New York rule is broader than that required

by the federal constitution.445 Nevertheless, like the

4
39N.Y. Const. Art. I §6.

4406 N.v.2d 214, 189 N.Y.S5.2d 166 (1959).

Td. at 216-217, 189 N.Y.S.2d at 167; accord, People v.
Laifno, 10 N.Y.2d 161, 176 N.E.2d 571, 218 N.Y.s.2d. 647

443
People v. Avant, 33 N.Y.2d 265, 352 N.¥.S.2d 161 (1973) ;

People v. Steuding, 6 N.Y.2d 214, 189 N.Y.S.2d 166 (1959).

444 .
People v. TIanniello, 21 N.Y.2d 418, 421, 235 N.E.2d 439,
288 N.Y.S.2d 462, 468 (1968).

445 o

See United States ex rel.Laino v. Warden of Wallkill,
246 F. Supp. 72, 77-78 (S.D.N.Y. 1965), aff'd, 355 F.2d
208 (2d Cirx. 1966).




federal privilege against self-incrimination, perjury is
not protected by the broader New York rule.446
§151 Beyond the target rule lies the even greater obstacle
of the New York immunity statute for grand jury witnesses.

Any witness subpoenaed by @ grand jury must give any evidence

requested in return for which he receives an automatic grant

of immunity so long as: (1) no written waiver as to

his privilege has been made; (2) the evidence is

“responsive to a guestion or request; and (3) such

{
evidence did not consist of documents of an enterprise
to which the witness did not possess a privilege against

447

self-incrimination. The immunity conferred is trans-

actional.448

4152 ©Nevertheless, perjury is not protected by the statute,
and a prosecutor is under no duty to disclose the existence
of evidence or recordings that he uses as a basis on which
to question the target.450 Hence, if it is decided that the

target's testimony is important with respect to the entire

446People v. Tomasello, 21 N.Y.24 143, 234 N.E.2d4 190,
287 N.Y.S.2d 1 (1967).

447N.Y. Crim. Proc. Law §190.35 (McKinney, 1977).

4485514 v. Menna, 25 N.Y.2d 475, 255 N.E.2d 235,
307 N.Y.S.2d 33 (1969); N.Y. Crim. Proc. Law §50.10 (1971).

4494 .v. crim. Proc. Law §50.10 (1971).

4305 eople v. Breindel, 73 Misc.2d 734, 342 N.Y.S.2d 428,
aff7d 45 App. Div.2d 691, 356 N.Y.S. 626, aff'd, 35 N.Y.2d
938, 324 N.E.2d 545, 365 N.Y.S.2d 163 (1973).




investigation, the substantive charge may be foregone and the . ‘
target may be questioned extensively as to his own actions,

and his dealings with others, about which the prosecutor

may already have evidence. Should he lie, a conviction for

perjury may be possible. Moreover, if he is a public

official and chooses the_route of a refusal to testify

despite the possibility of contempt, he may be removed from

office.451

APPENDIX

Warnings to Witnesses:

A. Ordinary Witness (one against whom the investigation is '

not directed):

No warnings are constitutionally required.452

B. Defendant:453

Your have the right to refuse to answer any question

454

that may tend to incriminate you. You have the right to

-
43lp.ople v. Avant, 34 N.Y.2d 271, 352 N.Y.S.2d 161 (1973).
But see Lefkowitz v. Cunningham, No. 76-260 (June 13, 1977)
(The Supreme Court held unconstitutional the New York
statute which removed public officials from office if they
refused to waive immunity and testify).

4528ee note 164, supra (states may have different requirements).

453§g§ note 109, supra.

454, ®




consult with counsel outside the grand jury room455 when

you so desire, and counsel will be appointed if you cannot

afford it.456

C. Putative Defendant (Target Witness):457

You have the right to refuse to answer any question

that may tend to incriminate you. You are a subject of the

458

grand jury's investigation, and you have been under investiga-

459 You may consult with counsel outside the grand

460

tion.

jury room when you so desire.

4555ee note 102, supra. But see United States v. Doss,
note 91, supra (defendant may have right to counsel in
the grand jury room). T

456See note 102, supra.
-
4J7For a definition of "putative defendant", see 4127-128
infra.
458

This is the practice in the Second Circuit. See
United States v. Jacobs, supra note 156, 158.

459See note 174, supra.

460

See also United States v. Daniels, supra note 101 (no right
to have counsel appointed). ;

See United States v. Corallo, 413 F.2d 1306 (2d Cir. 1969).
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Summary
V1 Federally, immunity is "use"; it prevents the use of
any compelled testimony, and its fruits, in any subsequent
criminal proceeding against the witness, other than for perjury
or contempt committed under the immunity order. Use immunity
squares with the Constitution. The constitutional rule is
also that an immunity grant must protect against the use
of immunized testimony between states and between a state
and the federal system, no matter where the immunity was
granted. immunized truthful testimony may never be used
criminally against the witness; untruthful testimony given
under an immunity grant is not immunized. Corporations and
associations have no privilege against self-incrimination;
no immunity is neéessary to compel production of their rec-
ords. Partnerships may or may not have a privilege. No
immunity is necessary when the crime about which the witness
testified is one for which he cannot be prosecuted. Immnunized
evidence may be used against the witness in proceedings
imposing only other than criminal sanctions. In general,
real evidence, even if obtained under an immunity grant, is
not immunized. 1In New York, a broad transactional immunity
is provided for witnesses by statute, A witness may not be
prosecuted for any crime concerning which he gave evidence
other than for perjury or contempt committed by the witness
while testifying under the immunity order. During grand
jury proceedings, this immunity automatically protects
any "responsive" answer by a witness; he needant first
assert his privilege against self-incrimination. New York's

constitutional immunity is use immunity, and protects a



a witness compelled to give incriminating evidence without

previous compliance by the government with the immunity

statute. New Jersey's statute provides use immunity. The
Massachusetts statute of 1970 provides a witness with trans-

actional immunity.




I. Federal Immunity~-Generally

12 The general immunity statutes for federal proceedings
are found in 18 U.S.C. §§6001-6005. The scope of federal
statutory immunity is defined by section 6002:

Whenever a witness refuses, on the basis of
his privilege against self-incrimination, to
testify or provide other information in a pro-
ceeding before or ancillary to--

(1) a court or grand jury of the United States,
{2) an agency of the United States, or

(3) either House of Congress, a joint committee
of the two Houses, or a committee or a
subcommittee of either House,

and the person presiding over the proceeding communi-
cates to the witness an order issued under this part,
the witness may not refuse to comply with the order

on the basis of his privilege against self-incrimina-
tion; but no testimony or other information compelled
under the order (or any information directly or indi-
rectly derived from such testimony or other information)
may be used against the witness in any criminal case,
except a prosecution for perjury, giving a false
statement, or otherwise failing to comply with the
order.

This statute provides "testimonial" or "use" immunity. A
witness may be tried for a crime disclosed by his immunized
testimony, but neither the testimony itself nor any infor-
mation directly or indirectly derived from it may be used
against him. Testimonial immunity affords, the Supreme

Court held in Kastigar v. United States;l a witness

protection coextensive with the Fifth Amendment privilege

l406 U.S. 441 (1971).




against self-incrimination; conseguently, it provides
a sufficient basis for compelling testimony over a claim
of the privilege.
13 When a person is prosecuted for a crime disclosed
by his immunized testimony, however, the burden of proving
that the testimony is not used, even indirectly, is on the
prosecution. The Court in Kastigar observed:
[0ln the prosecution [rests] the affirmative
duty to prove that the evidence it proposes to
use is derived from a legitimate source wholly
independent of the compelled testimony.
44 The standard of proof the government must meet in
carrying this burden is a "heavy" one of showing that all

evidence sought to be admitted is from independent sources.3

Once the defendant shows he gave testimony under an immunity

214, at 460.

3United States v. First Western State Bank, 491 F.2d 780

(8th Cir.), cert. denied, 419 U.S. 825 (1974).

See also Goldberg v, United States, 472

F.2d 513 (24 Cir. 1973), where burden of proof required is
"substantial." The most recent, and most novel, case illumi-
nating the "independent source" requirement is the Second
Circuit's decision in United States v. Kurzer, 19 Crim L.
Rptr. 2121 (Apr. 14, 1976). There, testimony of one Steinman
led to the indictment of the defendant, Kurzer. Previously,
Kurzer had testified under an immunity grant (use immunity)
against Steinman. Kurzer challenged his own indictment

on the ground that Steinman's decision to cooperate, and
hence his testimony, was based on Steinman's own indictment,
to which Kurzer's testimony had contributed. If this were
true, then Steinman's testimony was not "derived from a legit-
imate source wholly independent of [Kurzer's] compelled
testimony," as required by Kastigar. The government claimed
that Steinman would have testified against Kurzer because

of the case the government had developed against him entirely
apart from Kurzer's information, even if the prior indict-
ment to which Kurzer had contributed never existed. The court
held that if the government could prove that proposition

to the satisfaction of the trier of fact, it would carry its
burden of showing that Steinman was a source "wholly indepen-
dent of the [immunized] testimony."




grant, he is entitled to a pretrial evidentiary hearing4
or other hearing5 at which the government must prove lack

of taint. By the same token, the government must be allowed

the chance to prove lack of taint.6
45 In Kastiqgar, the Court also elaborated on the ban which

section 6002 imposes on the use of compelled testimony; the

Court observed:
This total prohibition on use provides a comprehensive
safeguard, barring the use of compelled testimony as
an "investigatory lead," and also barring the use of
any evidence obtained by focusing investigation on a
witness as a result of his compelled disclosures.

The "fruit of the poisonous tree" doctrine, developed by

the federal courts as a rule for determining whether govern-

ment evidence was obtained in a manner prejudicial to an

accused's other constitutional rights, applies, therefore,

with full force in the immunity context.8

YUnited States v. McDaniel, 482 F.2d 305 (8th Cir. 1973).

5United States v. DeDiego, 511 F.2d 822 (D.C. Cir. 18975).

Id.

7406 U.S. at 460.

8For a discussion of this doctrine and the occasionally
countervailing doctrines of "independent agent" and "atten-
uation of taint,” see the Cornell Institute on Organized
Crime memorandum on defending evidence against charges of
illegality. Generally, a use-immunized witness is entitled
to a copy of the immunized testimony. In re Minkoff, 349
F. Supp. 54 = (D.R.I. 1972). Access may also be had to
the minutes of an indicting grand jury. United States v.
Dorhau, 356 F. Supp. 1091 (S.D.N.Y. 1973). The prosecution's
burden to show no subsequent use may not be met with conclu-
sionary assertions. United States v. Seiffert, 463 F.2d
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I1. Federal Immunity--Effect on Other Jurisdictions

A. States
46 The Supreme Court resolved a long-standing contro-
versy in immunity theory with its 1963 opinion in

Murphy v. Waterfront Commission:°

[Tlhere is no continuing legal validity to, or
historical purpose for, the rule that one jurisdiction
within our federal structure may compel a witness

to give testimony which could be used to convict

him of a crime in another jurisdiction. . . .

We hold that the constitutional privilege against
self-incrimination protects a state witness against
incrimination under federal as well as state law

and a federal witness against_incrimination under
state as well as federal law.l0

The Murphy case dealt with testimony compelled under a

state grant of immunity, and held that the witness received, ‘
under the Fifth Amendment itself, testimonial immunity

against any federal prosecution. The broad language of the

opinion also indicates that evidence procured under the

federal immunity statutes may not be used against the witness

8 (continued)

1089 (5th Cir. 1972). Proof must be made. United States

v. Seiffert, 357 F. Supp. 801 (S.D. Tex. 1972). Mere
prosecutor exposure, however, has been held to warrant
dismissal of an indictment. United States v. McDaniel,

482 F.2d 305 (8th Cir. 1973). This goes too far. Other un-
tainted prosecutors could handle taint-free evidence. See
Watergate: Special Prosecution Force Report 208 (1975) (filing
of taint papers in reference to John Dean).

9378 U.S. 52 (1963).

Id. at 77-78. ®

10




in a state prosecution.ll

B. Foreign Jurisdictions

5§17 A sovereign's administration of justice and enforcement
of municipal law cannot be interfered with by any external
authoritv. "[A] state is powerless to grant immunity

nl2

against foreign prosecution. The United States is not

precluded from enforcing its laws by the grant of immunity

of another sovereign,l3 and any foreign state most likely
would take a similar position.

{8 The question, therefore, arises whether a grant of
immunity which is only domestically effective is truly co-
extensive with the scope of the Fifth Amendment privilege.

To date, the cases indicate that domestic immunity is adequate,
since "the privilege protects against real dangers, not

14

remote and speculative possibilities." Other rationales

lgee United States v. Watkins, 505 F.2d 545 (7th Cir.
1974). Between any two jurisdictions (i.e. federal-state
or state-state) the immunity is testimonial or use immunity.
Thus, even though a New York witness may be granted trans-
actional immunity, another jurisdiction may prosecute him
abiding by only use immunity; that is, he may be prosecuted
for a crime arising out of a transaction to which his

New York immunized testimony related, so long as the foreign
jurisdiction makes no use of that immunized testimony or its
fruits.

12 . .
8 Wigmore, Evidence 346 (McNaughton Rev. 1961).

13 . .
United States v. First Western State Bank, 491 ¥.2d4 780
(8th Cir.), cert. denied, 419 U.S. 825 (1974).

Zicarelli v. New Jersey Investigation Commission, 406 U.S.
472, 478 (1972).




are sometimes used to allow compulsion of a witness, under

domestic immunity, to give evidence concerning his activities

within the United States. It is sometimes suggested that
since criminal laws have no extraterritorial effect, Fifth

Amendment "compulsion" (and hence immunity) should only

15

include domestic laws. It is also argued (and followed

by three circuits) that the secrecy of grand jury proceedings
is a sufficient protection of the witness's privilege.l6

19  In re Cardassil7 is an exception to this line of

cases. There, it was held that grand jury secrecy rules were
insufficient protection against disclosure of grand jury
testimony to foreign prosecuting authorities, that the

Fifth Amendment privilege can be asserted against a genuine

danger of foreign prosecution, and that a witness in such

danger may refuse to answer guestions despite a grant of .
immunity.

110 The two sides seemingly stand in equipoise. It may

be argued that since an immunity grant need be no broader

than the Fifth Amendment privilege,18 and the amendment

15United States v. Doe, 361 F. Supp. 226 (E.D. Pa. 1973),
aff'd., 485 F.2d 678 (34 Cir. 1973), cert. denied, 415
U.S. 989 (1974).

16In re Tierney, 465 F.2d 806 (5th Cir. 1972); In re Morahan,
359 F. Supp. 858, aff'd., 465 F.2d 806 (5th Cir. 1972);

United States v. Armstrong, 476 F.2d 313 (5th Cir. 1973); In
re Weir, 377 F. Supp. 919 (S.D. cal. 1974), aff'd., 495

F.2d 879 (9th Cir.), cert. denied, 419 U.S. 1038 (1974); In
xe Parker, 411 F.2d 1067 (10th cir. 1969). o

17351 . supp. 1080 (D. Conn. 1972).

18 . .
See Kastigar v. United States, 406 U.S. at 449.




imposes limitations only on actions within the United
States, protection against actions of foreign governments
is not constitutionally required. On the other hand, it
i.. the action of the American court which compels the evi-
dence, and under the Fifth Amendment, an American court
may not compel any person to be a witness against himself
in any criminal case. All that remains to be determined
is whether a possible foreign prosecution is "any criminal

case" within the meaning of the Fifth Amendment.

III. Federal Immurity--Effect of Non-Compliance with the
Immunity Agreéement

A. Perjury

911 18 U.S8.C §6002 specifically provides that evidence

given under a grant of immunity may be used in a subse-

quent "prosecution for perjury, giving a false statement,

or otherwise failing to comply withtﬂuaorder.“lg Clearly,

such an exception is constitutional. Indeed, the Supreme Court
has held20 that perjurious testimony given under immunity

could be used in a subsequent trial for perjury, even though

the statute then before the court did not specifically pro-

19The exception both for perjury and for giving a false
statement, though seemingly redundant, is necessgary.
Technically, perjury is giving a false statement under oath
(Black's Law Dictionary, 1968 4th rev. ed.). Since immunity
may be granted in certain administrative proceedings under
18 U.S.C. §6004, and possibly the witness would not be

under oath, there is a need to include false statements

as a separate exception. ‘

2OGlickstein v. United States, 222 U.S. 139 (1911).
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vide a perjury exception. The cases hold that the perjury

which is committed is a breach of that particular immunity

agreement.22 The best discussion of the rationale underlying

o Ay

this exception to an immunity grant is found in the Second

Circuit's opinion in United States v. Tramuntiw:2

The theory of immunity statutes is that
in return for his surrender of his fifth
amendment right to remain silent lest he
incriminate himself, the witness is promised
that he will not be prosecuted based on the
inculpatory evidence he gives in exchange.
However, the bargain struck is conditional upon
the witness who is under oath telling the truth.
If he gives false testimony, it is not compelled
at all. In that case, the testimony given not only
violates his oath, but is not the incriminatory
truth which the Constitution was intended to

21The Court reasoned:

[I]t cannot be conceived that there is power to
compel the giving of testimony where no right exists
to require that the testimony shall be given under
such circumstances, and safeguards as to compel
it to be truthful. . . . [Elince the statute expressly
commands the giving of testimony, and its manifest
purpose is to secure truthful testimony,while the
limited and exclusive meaning which the contention
attributes to the immunity clause would cause the
section to be a mere license to commit perjury,
and hence not to command the giving of testimony
in the true sense of the word. 222 U.S. at 142-43.

See also United States v. Mandujano, 19 Crim. L. Rptr.
3087 (U.s. May 19, 1976) (perjury in grand jury subject to
prosecution even if testimony taken in violation of Fifth
Amendment) .

22ynited States v. Leyva, 513 F.2d 774 (5th Cir. 1975);

United States v. Tramunti, 500 F.2d4 1334 (24 Cir.), cert.

denied, 419 U.S. 1079 (1974); United States v. Watkins,

505 F.2d 545 (7th Cir. 1974); United States v. Alter, 482

F.2d 1016 (9th Cir. 1973); United States v. Doe, 361 F.

Supp. 226 (E.D. Pa. 1973), aff'd., 485 F.2d 678 (24 Cir.),

cert. denied, 415 U.S. 989 (1974); In re Grand Jury Proceedings,
509 F.2d 1349 (5th Cir. 1975).

23500 F.2d 1334 (2d Cir.), cert. denied, 419 U.S. 1079 (1974).




protect. Thus, the agreement is breached

and the testimony falls outside the constitutional
privilege. Moreover, by perjuring himself

the witness commits a new crime beyond the

scope of the immunity which was intended to
protect him against his past indiscretions

« « « « The immunity granted by the Constitution
does not confer upon the witness the right to per~
jure himself or to withhold testimony. The very
purpose of the granting of immunity is to reach
the truth, and when that testimony is incriminatory,
it cannot be used against him. If the witness
thwarts the inquiry by evasion or falsehood, as
the appellant did here, such conduct is not
entitled to immunity. In fact, another crime

not existing when the immunity was offered is
thereby committed. The immunit§4does riot extend
in futuro (footnotes deleted).

B. Contempt

112 The same reasoning that allows perjurious testimony
given under oath to be used in a later trial for perjury
allows conduct that amounts to failing to comply with the
immunity order to be used in a later contempt hearing. The

Supreme Court held, in United States v. Bryan, that it was prop-

er to use a witness's otherwise-immunized testimony,
in which she stated she refused to comply with a subpoena
to produce records, in a subsequent trial for contempt

based con such refusal.25

This was permitted, even though
the statute granting immunity did not make an exception
for the use of such testimony in a contempt proceeding. In

United States v. Cappetto,26 the use of testimony given

2814, at 1342-44.

25339 y.s. 323 (1950).

26507 .24 1351 (7th Cir. 1974), cert. denied, 420 U.S.
925 (1975).




under a grant of immunity, per 18 U.S.C. §6002, in a sub-
sequent contempt proceeding based on the witness's refusal
to testify despite the grant of immunity was also held to

be proper.27

IV. Federal Immunity--Inconsistent Statements in Other
Proceedings

413 18 U.S.C. §1623 provides that a prosecution for false
declarations may be based on irreconcilably contradictory
statements made under oath.28

False Declarations Made Before Grand Jury or Court

(c) An indictment or information for violation
of this section alleging that, in any proceedings
before or ancillary to any court or grand jury of
the United States, the defendant under oath has
knowingly made two or more declarations, which
are inconsistent to the degree that one of them is
necessarily false, need not specify which declara-
tion is false if--

(1) each declaration was material to the point
in question, and

(2) each declaration was made within the period
of the statute of limitations for t?fg
offense charged under this section. ]

In any prosecution under this section, the falsity
of a declaration set forth in the indictment or
information shall be cstablished sufficient for
conviction by proof that the defendant while under
oath made irreconcilably contradictory declarations
material to the point in question in any proceeding
before or ancillary to any court or grand jury. It
shall be a defense to an indictment or information

275ce also United States v. Leyva, 513 F.2d 774 (5th Cir. 1975).

28Note the recantation provision of subsection (d), which

permits avoidance of such prosecution.

29The statute of limitations is five years. 18 U.S.C.
§3282 (1961).




made pursuant to the first sentence of this subsection
that the defendant at the time he made each declaration
believed the declaration was true.

(d) Where, in the same continuous court or grand
jury proceeding in which a declaration is made, the
person making the declaration admits such declaration
to be false, such admission shall bar prosecution
under this section if, at the time the admission
is made, the declaration has not substantially
affected the proceeding, or it has not become mani-
fest that such falsity has been or will be exposed.

(e) Proof beyond a reasonable doubt under this
section is sufficient for conviction. It shall not
be necessary that such proof be made by any particular

number of witnesses or by documentary or other type
of evidence.

A. Generally
$14 Immunized truthful testimony can never be used in
any way against the witness; neither in prosecutions for

1 s . .
3 crimes, To prove an immunized statement

past30 nor future
false, (1) non-immunized contradictory testimony of the
witness or (2) other independent circumstantial evidence
must be used. Once a statement made under a grant of
immunity is shown to be false, however, that statement

may be used in a variety of ways. The false

immunized statement may be a basis for a witness's perjury

30united States v. Doe, 361 F. Supp. 226 (E.D. Pa. 1973),
aff'd., 485 F.2d4 678 (3d Cir. 1973), cert. denied, 415 U.S.

RS S

989 (1974).

31Cameron v. United States, 231 U.S. 710 (1914); United
States v. Hockenberry, 474 F.2d4 247 (34 Cir. 1973); Kronick
v. United States, 343 F.2d 436 (9th Cir. 1965).




conviction.32 Additionally, a false immunized statement

may be used in other criminal trials not based on the
original perjurious statement, or subsequently to impeach a

. vesas . - 33
witness's credibility, or to show prior similar acts.

B. Specific Situations

415 In determining the range of application of section
1623, it is helpful to view, one-~by-one, the specific
situations to which section 1623 would, at first, seem
applicable. For this purpose, assume that a witness

made two different statements before a court or grand
jury, both statements being under oath. An immunity grant
will raise the following problems:

(1) Neither Statement Immunized

116 If neither statement is immunized, section 1623

32United States v. Tramunti, 500 F.28 1334 (24 Cir.), cert.
denied, 419 U.S. 1079 (1974).

. . If the witness thwarts the inquiry by evasion
or falsehood, as the appellant did here, such con-
duct is not entitled to immunity. In fact, another
crime not existing when the immunity was offered is

thereby committed (footnotes omitted). Id. at
1343-44.

33£§,at 1345, the court said:

. . The failure to include in the exceptions to
the statute the use of false testimony to attack
credibility or demonstrate the commission of prior
similar acts does not prevent such use. To hold
otherwise in this situation, one not readily fore-
seeable by the legislature, would be to frustrate
the purpose which this statute was designed to
achieve (emphasis added).

In reaching this conclusion, the court cited Glickstein v.
United States, 222 U.S. 139 (1911l) and United States v.
Bryan, 339 U.S. 323 (1950).




will apply directly and allow prosecution for any incon-
sistency if it is to the degree that one of the statements
is necessarily false.

(2) Both Statements Immunized

W17 (a) FPirst statement false, second statement true:

the second immunity grant, under which the witness testified
truthfully, protects the witness from the use of that
truthful testimony to show any past perjury (or any other
past crime).34
418 (b) First statement true, second statement false:
likewise, the first immunized truthful testimony can never

be used to prove the falsity of any later statement.35

(3) Only First Statement Immunized

419 (a) FPirst statement false, second statement true:
there is no clear authority on this situation, but it
seems that before application of section 1623 would be
allowed, besides the two statements there would have to
be some independent evidence either of the falsity of

the first statement or the truth of the second statement.

Otherwise, it would be possible to assume from the statements'
inconsistency that actually the first statement was true
(therefore protected by immunity grant) and the second

statement was false. If there were some evidence of the

falsity of the first statement, however, its immunized

34United States v. Doe, 361 F. Supp. 226 (E.D. Pa. 1973),
aff'd., 485 F.2d 678 (3d Cir. 1973), cert. denied, 415 U.S.
989 (1974).

35Cameron v. United States, 231 U.S. 710 (1914); United
States v. Hockenberry, 474 F.2d 247 (3d Cir. 1973).




status would disappear. This evidence could either be
direct evidence of its falsity, or by implication from
direct evidence of the truth of the inconsistent statement.
120 (b) Pirst statement true, second statement false:

the immunized truthful testimony may never be used against
the witness for prosecution,36 so that if it were the

only statement available, section 1623 would have no appli-
cation here.

(4) Only Second Statement Immunized

21 (a) First statement false, second statement true:

the immunity grant, under which the truthful testimony

was given, protects the witness from the use of that
testimony to establish past perjury.37 Hence, section 1623
would not allow a prosecution for these two inconsistent
statements.

122 (b) First statement true, second statement false:
this situation, as with (3) (a) (Y19) above, presents problems.
Section 1623 allows a prosecution without the necessity

of proving which of the two inconsistent statements was
false. Unless, however, the first statement was indepen-
dently shown to have been truthful, or the second state-
ment was independently shown to have been false, the mere
inconsistency of the two statements would not prove the

second statement false. Until the immunized statement

36United States v. Hockenberry, supra.

3Tynited States v. Leyva, 513 F.2d 774 (5th Cir. 1975);
United States v. Doe, 361 F. Supp. 226 (E.D. Pa. 1973),
aff'd. 485 F.2d 678 (3d Cir. 1973), cert. denied, 415 U.S.

[N,

989 (1974).




itself is shown to be false, the witness is protected from
its use against him in any prosecution. Once the immunized
testimony is shown' to to be false, however, it may be
used against the witness under section 1623, and in any

. 38
other prosecution.

V. Federal Immunity--Application to Corporations, Partner-
ships, and Associations

A. Corporations

423 If the privilege against self-incrimination does
not apply to an entity, no immunity is required to compel
its testimony. As the Supreme Court observed in Campbell

Painting Corporation v. Reid:

. . « It has long been settled in federal
jurisprudence that the constitutional
privilege against self-incrimination is “essen-
tially a personal one, applying only to natural
individuals.”"” It "cannot be utilized by or on
behalf of any organization, such as a corpor-
ation."39

Thus, neither a corporation nor those who hold its documents
have to be given immunity in return for the production of

those documents.40 Even when the corporation is the mere

38y ited States v. Tramunti, 500 F.2d 1334 (2d Cir.), cert.
denied, 410 U.S5. 1079 (1974). —

39392 U.S. 286 at 288-89 (1967), citing inter alia, Hale
v. Henkel, 201 U.S. 431 (1906). ‘

40Curcio v. United States, 354 U.S. 112 (1956) (union); United
States v. Lay Fish Co., 13 F.2d4 136 (24 Cir. 1926).




alter-ego of its owner, no privilege attaches to the corpor-

ation's documents. 41 O

124 A corporate officer (regarding his personal know-
ledge of the business of the corporation), however, is
entitled to the privilege against self-incrimination. If
he claims his privilege as to that knowledge, he cannot
be compelled to reveal it unless granted immunity.42
Additionally, the officer cannot be forced to reveal the
location of subpoenaed corporate records if they would tend
to incriminate him.*3 Nevertheless, the officer could be

subject to contempt for his failure to comply with the

subpoena duces tecum for those records.44

B. Associations

125 Unincorporated associations and labor unions are

41 . . .
A sole owner of a corporation, by his choice of corporate

form of doing business, relinquishes his personal privilege
as to corporate documents. DUnited States v. Fego, 319
F.2d 791 (24 Cir.), cert. denied, 375 U.S. 906 (1963);

Hair)Industry Ltd. v. United States, 340 F.2d 510 (24 Cir.
1965).

42ynited States v. Molasky, 118 F.2d 128 (7th Cir. 1941),
rev'd. on other grounds, 314 U.S. 513 (1942).

43Ab'sent a grant of immunity, to compel the corporate
officer to reveal the location of incriminating records
would force him "to condemn himself by his own oral testi-
mony," and thus violate his Fifth Amendment privilege.
Curcio v. United States, 354 U.S. 118, 124 (1956).

44Id The Supreme Court recently reviewed the principles

governing the production of documents in Fisher v. United
States, 19 Crim. L. Rptr. 3018 (April 21, 1976) (production
by attorney of client's records). Fisher merits close
examination by those in litigation over the production of
all types of records.




treated similarly.45

C. Partnerships

126 Partnerships may or may not be entitled to the
privilege against self-incrimination. While older cases

flatly held that there was such a privilege as to partner-

ship records,46 the Supreme Court set out a test in United-

47

States v. White to determine whether the group documents

are or are not within the scope of the privilege:

The test, . . . is whether one can fairly

say under all the circumstances that a
particular type of organization has a character
so impersonal in the scope of its membership
and activities that it cannot be said to embody
or represent the purely private or personal
interests of its constituents, but rather to
embody their common or group interests only.

If so, the privilege cannot be invoked on
behalf of the organization or its represen-
tatives in their official capacity.

1§27 The lower courts; of course, quickly followed this

test48 and in 1974 the Supreme Court reaffirmed White in

45United States v. Fleischman, 339 U.S. 349 (1950); United
States v. White, 322 U.S. 694 (1943); United States v.
Gasoline Retailers Ass'n., Inc., 285 F.2d4 688 (7th Cir.
1961); Lumber Products Ass'n. v. United States, 144 F.24
546 (9th Cir. 1944), rev'd.on other grounds, 330 U.S. 395
(1947).

46See, e.g., United States v. Brasley, 268 F. 59 (W.D.
Pa. 1920).

47322 U.S. 694, 701 (1943).

48'I'he cases held that a partnership, because of its size

and the way business was conducted, was an impersonal
business entity. Concluding that the individual partners
had no private or personal interest in the partnership
records, it was held that neither the partners nor the
partnership could claim the privilege against self-
incrimination as to the partnership books or records.
See, e.g9., United States v. Wernes, 157 F.24 797 (5th
Cir. 1946); United States v. Silverstein, 314 F.24 789
(24 Cir.), cert. denied, 374 U.S. 807 (1963).
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Bellis v. United States. The Bellis Court held that

a three-man law partnership, which employed six other people
and was in existence for almost fifteen years, had an
established institutional identity of its own, independent

of the partners. Thus, its records and books could be
subpoenaed and no claim of privilege would attach to themn.
Several factors, supported the conclusion that the partner-
ship was a separate entity. It had its own bank account,
filed its own tax returns, and it could be sued in its own name.
Further, the books reflecting receipts and disbursements of
the partnership did not contain personal information and
therefore were held in a representative, not personal,
capacity.

128 The Court, however, did not abrogate the privilege

49417 u.s. 85, 93-94 (1974):

We think it is similarly clear that partnerships
may and frequently do represent organized institutional
activity so as to preclude any claim of Fifth Amendment
privilege with respect to the partnership's financial
records. Some of the most powerful private institutions
in the Nation are conducted in the partnership form.
Wall Street law firms and stock brokerage firms provide
signiiicant examples. These are often large, impersonal,
highly structured enterprises of essentially perpetual
duration. The personal interest of any individual
partner in the financial records of a firm of this
scope is obviously highly attenuated. It is incon-
ceivable that a brokera—~e house with offices from
coast to coast handling millions of dollars of invest-
ment transactions annually should be entitled to
immunize its records from S.E.C. scrutiny solely
because it operates as a partnership rather than in
the corporate form. Although none of the reported
cases has involved a partnership of guite this magni-
tude, it is hardly surprising that all of the courts
of appeals which have addressed the question have
concluded that White's analysis requires rejection
of any claim of piivi’<¢ye in the financial recoxds
of a large business enterprise conducted in the
partnership form.
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against self-incrimination of all partnerships. Each

partnership must be examined individually to see whether

or not its records are covered by the privilege.Sl

VI. Federal Immunity--Civil Liabilities

129 18 U.S.C. §6002 specifically provides that immunized
evidence may not be used against the witness in any criminal
case. By negative implication, the use of such evidence

in a civil action would be allowed. The Supreme Court
holds that immunity statutes need not protect against
penalties of a non-criminal nature in order to be consti-

2

tutional.5 Thus, while immunized evidence may be used

50The court intimated that temporary associations to carry
out a few short-duration projects, or small family partner-
ships, or a partnership with some pre-existing relationship
of confidentiality among the partners could present different
cases. Bellis v. United States, 417 U.S. 85 (1974).

511f the partnership records are found to be personal and
covered by the Fifth Amendment, the guestion arises: may

one partner producethem, over the objections of the other?
Couch v. United States, 409 U.S. 322 (1973) (accountant
compelled to produce client's records) indicates that the
answer would be yes. Cf. Fraiser v. Cupp., 394 U.S. 731
(1969) (consent by joint uze of bag) and United States v.
Matlock, 415 U.S. 164 (1974) (joint illicit relationship). Two
Fourth Amendment cases also point toward an affirmative

answer. But see In re Subpoena Duces Tecum, 81 F. Supp.
418 (W.D. Cal. 1948).

>2yi1lmann v. United States, 350 U.S. 422 (1956). There, the
witness was granted full transactional immunity and asked

to testify about his Communist Party membership. He refused
to answer, saying the statutory immunity was insufficient
since he could become subject to the loss of his job,
expulsion from labor unions, restricted passport eligibility,
and public opprobrium. The Court responded that the Fifth
Amendment only applies where the witness is required to

give testimony that might expose him to a criminal charge.
Ullmann's contempt conviction was affirmed. See also In re
Michaelson, 511 F.24 892 (9th Cir. 1975); In re Bonk, 527 F.
2d 120 (7th Cir. 1975).




>3 if there is a possi-

against a witness in a civil action,
bility that the evidence will be used against the witness
in a criminal proceeding, the privilege applies.54 The
main consideration is not the context in which the testi-
mony is given, but the use to which the testimony may be
put,55 criminal or non-criminal.

130 If the privilege applies, i.e. there is a possibility
of criminal use of the testimony, the witness may be penal-
ized neither civilly nor criminally for asserting his

56

privilege against self-incrimination. If immunity is

granted, however, thus removing the constitutionally-prohibited
criminal sanction, civil or other penalties may be imposed

57

on the witness. Once the possibility of criminal use is

removed, the testimony itself may be used in a proceeding

534nited States v. Cappetto, 502 F.2d 1351 (7th Cir. 1974),
cert. denied, 420 U.S. 925 (1975).

54Lefkowitz v. Turley, 414 U.S. 70, 77 (1973); Boulware +¥.
Battaglia, 344 F. Supp. 889 (D. Del. 1972), aff'd., 478
F.2d 1398 (24 Cir. 1973).

55Clearly, the mere labelling of an action or penalty as
civil or criminal is not decisive. Boyd v. United States,
116 U.S. 616 (1886), See also United States v. United States
Coin & Currency, 401 U.S. 715 (1971).

56Lefkowitz v. Turley, 414 U.S. 70 (1973) (loss of government
contracts); United States v. United States Coin and Currency,
401 U.S. 715 (1971) (loss of mon=y seized in a gambling raid);
Gardner v. Broderick, 392 U.S. 273 (1968) (loss of public
employment); Sperack v. Klein, 385 U.S. 511 (1967) (disbar-
ment proceedings); United States v. Cappetto, 502 F.2d 1351
(7th Cir. 1974), cert. denied, 420 U.S. 925 (1975) (divesti-
ture of a property interest in a building).

\x

57Gardner v. Broderick, supra.




imposing a penalty on the witness. Thus in the case of

Gardner v. Broderick,58 the Supreme Court said that if a

public employee, called to testify concerning the perfor-
mance of his public trust, were given immunity he could be
dismissed from his job on the basis of his compelled
testimony.

431 Two recent state court decisions59 hold that the testi-
mony of a lawyer, given under a grant of immunity, could be
used against that lawyer in a disbarment proceeding. The
rationale was that a disbarment proceeding is not a criminal
case within the meaning of the immunity statutes involved

or the Fifth Amendment. Additionally, it was said, the
purpose of disbarment was not to inflict punishment but to

protect the public.

VII. Federal Immunity--Effect on Prior Convictions

A. Convictions

1132 The grant of immunity under 18 U.S.C. §6002 has no
effect on a prior conviction, even though the witness may

be forced thereby to admit his involvement in the crime

Id.

59Mary1and State Bar Ass'n. Inc. v. Sugarman, 273 Md.

306, 329 A.2d 1 (1974), cert. denied, 420 U.S. 974 (1975)
(18 U.S.C. §6002 involved); Committee on Ethics of West
Virginia State Bar v. Graziani, 200 S.E.2d 353 (W. Va. Sup.
Ct. App. 1973), cert. denied, 416 U.S. 995 (1974) ,(state
immunity statute involved).




for which he was convicted.60 Since 18 U.S.C. §6002 is a
testimonial, br use, immunity statute, it merely requires
that compelled evidence (or any evidence derived therefrom)
not be used against the witness in any criminal case.61
433 When pronouncing sentence for the prior conviction,
the judge may not in any way use the intervening immunized

testimony of the defendant.62

Even though the conviction
is on appeal, this is not a reason for denying a grant of
immunity since the appeal can only be based on the trial

record.63

B. Guilty Pleas

{134 A guilty plea waives the privilege against self-
incrimination as to that crime. Questioning of a defendant
about facts relating to the crime to which the guilty plea
relates necessitates no grant of immunity. The guilty plea,
however, is not a waiver of the privilege concerning other
crimes, even those based on the same set of facts. To
guestion a person who pleads guilty to a crime, immunity

must be granted if the testimony could provide evidence

®0gastigar v. United States, 406 U.S. 441, 461 (1972). See
alsoIn re Liddy, 506 F.2d 1293 (D.C. Cir. 1974). A similar
rule obtained under the old federal transaction immunity
?tatu?es. See, e.g., Katz v. United States, 389 U.S. 347
1967). .

~

611h re Bonk, 527 F.2d 120 (7th Cir. 1975).

®2ynited States v. Laca, 499 F.2d 922 (5th Cir. 1974);
United States v. Wilson, 488 F.2d 1231 (24 Cir. 1973)
(defendant entitled only to resentencing by a judge who
is unaware of the immunized testimony).

311 re Lysen, 374 F. Supp. 1122 (N.D. I1l. 1974). See also

Katz v. United States, 389 U.S. 347 (1967) (transaction
immunity grant).




that could be used in another prosecution for either a

federal or state crime.64

VIII. Federal Immunity--Non-Testimonial Evidence

{135 18 U.S.C. §6002 provides that "no testimony or other
information" compelled under the immunity grant may be
used against the witness. 18 U.S.C. §6001(2) states that
"other information" includes any "boc' paper, document,
record, recording, or other material." The legislative
history indicates that "other information" is to include
all information "given as testimony."65
136 The "given as testimony® gualification on immunity

is consistent with Supreme Court decisions that some evidence
is not testimonial, but real, and thus is not entitled to

the privilege against self-incrimination. The privilege

is only to protect against compulsion of the accused's

communications and not compulsion which makes the accused

64United States v. Stephens, 492 F.2d 1374 (6th Cir.
1974); United States v. Seavers, 472 F.2d 607 (6th Cir.
1973); In re Sadin, 502 F.2d 1252 (24 Cir. 1975).

654. Rep. No. 61-1549, 91st Cong., 2d Sess. 42 (1970)
observes:

Subsection (2) defines "other information" to

include books, papers, and other materials. The
phrase is used in contradistinction to oral testimony.
It would include, for example, electronically stored
information on computer tapes. Its scope is intended
to be comprehensive, including all information given
as testimony, but not orally.




a source of real or physical evidence.66 Thus, even when

given under a grant of immunity, any real or physical ‘
evidence which (under prevailing decisions) is not entitled

to the protection of the Fifth Amendment privilege may be

used in a criminal proceeding.67 The wise prosecutor,

however, will avoid this issue altogether by obtaining all

real and physical evidence in a non-immunizing context.

IX. Federal Immunity--How Immunity is Conferred

A. Statutory Immunity

Y37 When a witness refuses to give evidence on the basis
of his privilege against self-incrimination, he may be

compelled to testify under an order of immunity, as provided .

660r this basis it has been held that a witness-accused
has no Fifth Amendment privilege to refuse to:

(1) exhibit his physical characteristics. Holt
v. United States, 218 U.S. 245 (1910) (put on clothing
to ascertain its fit): United States v. Wade, 388 U.S.

218 (1963) (appear in line-up, perform movements, and speak
certain phrases);

(2) submit to standarized medical tests. Schmerber v.
California, 384 U.S. 757 (1966) (taking blood samples);

(3) furnish handwriting exemplars and submit to finger-
printing. Gilbert v. California, 388 U.S. 263 (1967 ); or

(4) submit voice exemplars. United States v. Dionisio,
410 U.S. 1 (1972).

67This must be so since "[t]lhis statutory immunity is
intended to be as broad as, but no broader than the privilege
against self-incrimination.” 8. Rep. No. 91-617, 91st
Cong.,lst Sess. 145 (1969). See also, United States v. ‘

Hawkins, 501 F.2d 1029 (9th Cir. 1974), cert. denied, 419
U.S. 1079 (1974).




in 18 U.5.C. §§6001-6005. Sections 6003-6005 provide that an
order may be issued even though the witness has not actually
refused to testify, but the oxrder does not become effective,
under section 6002, until and unless there is a refusal
grounded on the privilege against self--incrimination.68

138 1. Court or Grand Jury Proceedings, Section 6003:

Orders to compel the testimony of witnesses or the production
of information may be obtained prospectively from a district
court by the United States Attorney, for the judicial district
in which the proceeding is to be held, "with the approval

of the Attorney General, the Deputy Attorrey General, or any
designated Assistant Attorney General." The United States
Attorney must indicate that in his judgement:

1. The witness's testimony or information may be
necessary to the public interest; and

2. The witness has refused or is likely to refuse
to testify on the basis of his privilege against
self-incrimination.

The district court "shall issue" an immunity order upon
receipt of such an application. The court is without

discretion and its function is purely ministerial.69

The judge cannot initiate an immunity order.70 Witnesses

68United States v. Seavers, 472 F.2d4 607 (6th Cir. 1973).

®3United States v. Leyva, 513 F.2d 774 (5th Cir. 1975);

In re Grand Jury Investigation, 486 F.2d 1013 (34 Cir.
1973), cert. denied, 417 U.S. 919 (1974). The court also
may not question the judgment of the United States Attorney
that the testimony is necessary or that a refusal to testify
is probable. In re Lochiatto, 497 F.2d 803 (lst Cir. 1974).

70For that reason, a defendant cannot demand that a judge

grant immunity to a defense witness. Thompson v. Garrison,
516 F.2d 986 (4th Cir. 1975); United States v. Allstate
Mortgage Corp., 507 F.2d 492 (7th Cir. 1974), cert. denied,
421 U.S. 999 (1975). - .




whom the government seeks to immunize have neither

a right to notice and a hearing, nor standing to contest

the immunity order.7l Minor variations in procedure
are permissible so long as all statutory procedural
requirements are satisfied by the time of the hearing to
grant immunity.72

139 2. Proceedings Before Administrative Agencies, Section
6004:

Federal administrative agencies with power to issue sub-
poenas and take sworn testimony are empowered to issue
immunity orders with the approval of the Attorney General.
Since, however, the statute requires neither that the
witness appear under subpoena nor that he testify under
oath, absence of these factors should not render a witness's

immunity ineffective.73 Some agencies not covered by section

6004 are, in other sections of the U.S.C. given power to

"lynited States v. Leyva, 513 F.2d 774 (5th Cir. 1975);
United States v. Braasch, 505 F.24 139 (7th Cir. 1974),
cert. denied, 421 U.S. 910 (1975).

2 . .
7 The statute envisions a United States Attorney first

obtaining the approval of the Attorney General, a Deputy, or
a designated Assistant, and then proceeding to a district
court for the issuance of an immunity order. In In re

Di Bella, 499 F.2d 1175 (24 Cir. 1974), cert. denied, 419
U.S. 1032 (1974), however, a Special Attorney, attached to

a Strike Force, sought Justice Department approval for an
immunity order without the knowledge of the local United
States Attorney. Only at the hearing on the application

did the United States Attorney appear and sign the applica-
tion for the order. The immunity order which issued

was held valid since all of the statutory requirements
were satisfied.

73 . ' ' ‘l'

United States v. Welden, 377 U.S. 95 (1963).




grant immunity in connection with specific types of repor’cs.?4

440 3. Congressional Hearings, Section 6005:

The Houses of Congress and their committees may initiate

a grant of immunity. A "duly authorized representative"

of the House or the committee must apply to a United States
district court and show:

1. The House or committee has approved the request
for an immunity order by an affirmative vote of

a. a majority of the "members present" of the
House, or

b. two-thirds of the full membership of the
committee; and

2. That the Attorney General has been given at least
ten days notice of an intention to request an
immunity order.

Here, unlike Sections 6003 and 6004, the Attorney General

has no veto, but he may.[under Section 6005(c)] delay the

issuance of an order for up to twenty days from the date

of the request. The court, again, has no discretion to pass

on the necessity or wisdom of the requested grant of immunity.75

74For example: Environmental Protection Agency (records
relating to the distribution of certain poisons) 7 U.S.C.
§135c¢(1947); Department of Health, Education and Welfare
(records concerning interstate shipments of hazardous
substances) 15 U.S.C. §127 (1970); Commissioner of Immigration
and Naturalization (records pertaining to the keeping

of an alien woman for immoral purposes) 18 U.S.C. §2424 (1948);
Food and Drug Administration (records concerning interstate
movement of food, drugs, devices, and cosmetics) 21 U.S.C.

§373 (1970).

7SThe courts have, however, indicated some willingness
to let the procedure of application serve as ‘

. . . a sort of declaratory judgement proceeding

not on the wisdom of conferring immunity or not, but
on the guestion of constitutional jurisdictions of
Congress over the inquiry area, statutory (or resolu-
tion) Jurisdiction of the particular agent of Congress
over the inguiry, and relevance of the information
sought to the authorized inquiry.

Application of the Senate Select Committee on Presidential
Campaign Activities, 361 F. Supp. 1270, 1278 (D.C. D.C.71973).




B. Constitutional Immunity

141 1. Indicted Witness

In the federal system, when the government calls an indicted
defendant before a grand jury and interrogates him concerning
the subject matter of the crime for which he already

stands formally charged, there must be an intentional and
knowing waiver of the privilege against self-incrimination
by the defendant. Otherwise, the testimony and its fruits

76

may not be used against him.

142 2. Unindicted Witness

Even absent a statutory grant of immunity, a defendant may

be entitled to constitutional immunity in the form of
suppression of his incriminating testimony.77 Based

directly on the Fifth Amendment's prohibition of compulsion
of a witness to testify against himself, this immunity is
held, however, to apply only to situations similar to that of
the Miranda case. That is, even absent an assertion of the
privilege, any incriminating testimony will be barred from
use against the defendant 6nly if, when given, the defendant

78

was the object of custodial interrogation. As a rule,

76ynited States v. Calandra, 414 U.S. 338, 345-46 (1974);
United States v. Mandujano, 19 Crim. L. Rptr. 3087 (U.S.
May 19, 1976).

"see, e.g., Miranda v. Arizona, 384 U.S. 436 (1966).

"8Garner v. United States, 44 U.S.L.W. 4323, 4326 (U.S.

March 13, 1976); United States v. Mandujano, 19 Crim. L. Rptr.
3087 (U.s. May 19, 1976). See also United States v. Luther,
521 F.2d4 408 (9th Cir. 1975); United States ex rel. Sanney

v. Montayne, 500 ¥.24 411 (24 Cir. 1974); State v. Hall,

421 F.2d 540 (24 Cir. 1969).




therefore, when an unindicted witness is called before a
grand jury, if he reveals information instead of claiming
his privilege, he has lost the benefit of the privilege.79
The privilege must be asserted, the rationale generally
being that a subpoena to testify is insufficient government

"compulsion" to bring the privilege against self-incrimination

automatically into play.80 The Supreme Court case of Garner v.

"9 Garner v. United States, 44 U.S.L.W. 4323, 4325 (U.S.
March 13, 1976), citing United States v. Kordel, 397 U.S.
1 (1970). The Court said, however, that this principle
frequently has been recognized in dictum, citing Maness v.
Meyers, 419 U.S. 449, 466 (1975); Rogers v. United States,
340 U.S. 367, 370-71 (1951); Smith v. United States, 337
U.S. 137, 150 (1949); United States v. Monia, 317 U.S.
424, 427 (1943); Vajtauer v. Commissioner of Immigration,
273 U.S. 103, 112-13 (1927).

80In Garner, supra, note 79, the Court said at 4323:

These decisions stand for the proposition that,
in the ordinary case, if a witness under compulsion
to testify makes disclosures instead of claiming the
privilege, the Government has not "compelled" him
to incriminate himself.9

The Court's footnote 9 reads:

This conclusion has not always been couched in the
language used here, ©Some cases have indicated that a
nonclaiming witness has "waived" the privilege, see,
e.g., Vajtauer v. Commissioner of Immigration, 273
U.S. 102, 113 (1927). Others have indicated that such
a witness testifies "voluntarily," see, e.g., Rogers
v. United Statesg, 340 U.S. at 371. Neither usage
seems analytically sound. The cases do not apply a
"waiver" standard as that term was used in' Johnson
v. Zerbst, 304 U.S. 458 (1938), and we recently have
made clear that an individual may lose the benefit
of the privilege without making a knowing and intelli-
gent waiver. See Schneckloth v. Bustamonte, 412
U.5. 218, 222-227, 235-240, 246-247 (1973). Moreover,
it seems desirable to reserve the term "waiver" in
these cases for the process by wnich one affirmatively
renounces the protection of the privilege, see, e.9.,
Smith v. United States, 337 U.S. 137, 150 (1949).

The concept of "voluntariness" is related to the con-
cept of "compulsion." But it may promote clarity to
use the latter term in cases where disclosures are

reguired in the face of a claim of privilege. . . .




United States,81 restating these principles, involved the

assertion of the privilege in the context of a voluntarily '
filed tax return. Significantly, the Court said:

. . . the rule that a witness must claim the
privilege is consistent with the fundamental
purpose of the Fifth Amendment--the preservation
of an adversary system of criminal justice. See
Tehan v. Shott, 382 U.S. 406, 415 (1966). That
system 1s undermined when a government deliber-
ately seeks to avoid the burdens of independent
investigation by compelling self-incriminating
disclosures. In areas where the government
cannot be said to be compelling such information,
however, there is no such circumvention of the
constitutionally mandaged policy of adversary
criminal proceedings.8

143 A prosecutor has discretion as to when to charge a
putative defendant with a crime. Suppose the putative
defendant, not yet indicted, were subpoenaed before the

grand jury and, without asserting his privilege against

self-incrimination, unwittingly gave incriminatory testi-

mony. Under the general federal rule, since there was no

constitutional "compulsion," that testimony may be used

against that defendant. Yet it can be argued that the
witness has been compelled to incriminate himself.

144 Nevertheless, when the Supreme Court was faced with

: . . . 8
a closely related issue, in United States v. Mandujano, 3

it followed the traditional approach. There, Mandujano

was subpoenaed before a grand jury investigating local

8114, at 4323,
8214. at 4326.
83

19 Crim. L. Rptr. 3087 (U.S. May 19, 1976).




narcotics traffic as a result of information concerning
his attempted sale of heroin to an agent. He was warned

by the prosecutor: he need not answer incriminating
questions, all other questions must be answered truthfully
on pain of perjury charges, and he could have a lawyer,
though not inside the grand jury room. Later, Mandujano
was charged with perjury for admittedly false statements
made to the grand jury about his involvement in the attempted
heroin sale. Reversing the Fifth Circuit, the plurality
opinion held that Miranda warnings need not be given a
grand jury witness called to testify about criminal
activities in which he may have been personally involved.

It was held, therefore, that the failure to give such
warnings is no basis for having the false statements
suppressed in the subsequent prosecution of the witness

for perjury based on those statements.

145 Part of this holding in the plurality opinion was
unnecessary to the decision of the case. Even if the sub-
poena to a putative defendant were held to be "compulsion,"
thereby protecting by constitutional immunity all statements
from use against the witness, perjurious statements would

not be so protected.84

With this principle, the four con-
curring justice585 agreed. The implication of the holding
that no Miranda warnings were required before grand jury

testimony of a putative defendant were taken is unnecessary

84See discussion of perjury in this memorandum, §3A, supra.

85Brennan, J., joined by Marshall, J. filed a separate

concurring opinion. Stewart, J., joined by Blackmun, J.
also filed a separate concurring opinion.




to the result, is far-reachingr and was not approved of by

the four concurring justices. The implication is that the
compulsion exerted over a putative defendant when subpoenaed
before a grand jury is constitutionally insufficient to
bring the Fifth Amendment privilege to bear. Hence, if

he does not affirmatively assert the privilege his incrim-
inating statements may be used against him. In Mandujano's
case, then, his testimony could be used not only for his

perjury conviction but alsc at a trial for attempted sale

of heroin.86

146 All eight participating justices87 agreed the testi-
mony should be used to ﬁrove perjury. The justices split
evenly on whether testimony in these circumstances, absent
perjury, should be otherwise used against the witness.88

A wise prosecutor, therefore, when calling a grand jury

witness whom the prosecutor has probable cause to suspect
committed a crime about which the witness will be asked to

testify, will obtain an intentienal waiver by the witness of

his privilege against self-incrimination.

86Indeed, Mandujano was convicted for attempting to distrib-

ute heroin. His grand jury testimony, however, was not
utilized by the prosecution at the trial. Thus, Mandujano
did receive a sort of immunity from the use of his state-
ments, except with regard to the perjury conviction. This
cutcome is consistent with that of a statutory immunity grant.

Justice Stevens took no part in the consideration or
decision of the case.

88Justice Brennan, joined by Justice Marshall, argued

that a putative defendant subpoenaed before a grand jury

was under constitutional compulsion. In the absence of

an intentional and intelligent waiver of the Fifth

Amendment privilege by.the witness, none of his testimony
should be used against him; they also argued that the witness
had the right to a lawyer inside the grand jury room.




X. New York Immunity--Generally

A. Statutory Immunity--Transactional

147 The basic definition of the scope of statutory
immunity in New York appears in section 50.10 of the N.Y.
Crim. Pro. Law (McKinney 1971) which provides:

1. "Immunity." A person who has been a
witness in a legal proceeding, and who cannot,
except as otherwise provided in this subdivision,
be convicted of any offense or subjected to any pen-
alty or forfeiture for or on account of any trans-
action, matter or thing concerning which he gave
evidence therein, possesses "immunity" from any such
conviction, penalty, or forfeiture. A person who
possesses such immunity may nevertheless be convicted
of perjury as a result of having given false testi-
mony in such legal proceeding, and may be convicted
of or adjudged in contempt as a result of having
contumaciously refused to give evidence therein.

This statutory immunity is "transactional"; a witness

cannot be convicted of any crime “concerning which" he

gives evidence under circumstances rendering a grant of
immunity effective. This 1is true even if the state is able
to prove his guilt by evidence obtained wholly independently
of the immunized evidence. Although this type of immunity
is broader than that necessary to protect the privilege
against self—incrimination,89 transactional immunity pre-
vails in New York.90

448 To determine the exact scope of New York's statutory

immunity, the critical question always is: how much must

8people v. La Bello, 24 N.Y.2d 598, 249 N.E.2d 412, 301
N.Y.S.2d 544 (1969). New York's privilege against self-
incrimination is found in the New York Constitution,
Article I §6.

Oyatter of Gold v. Menna, 25 N.Y.2d 475, 255 N.E.2d
235, 307 N.Y.S.2d 33 (1969). )




a witness say about a crime to have given evidence

"concerning" that crime, and thereby receiving total immunity?

%49 The answer is: very little. In 1903, in People ex rel. ‘

Lewisohn v. O‘Brien,91 a leading decision, Lewisohn was

questioned during the course of an investigation of
another's conducting a gambling establishment at
certain premises. Lewisohn was asked whether he had
ever in his life been at that address. He refused to
answer, but his subsequent conviction for contempt for
such refusal was reversed. The court stressed that to
invoke his constitutional privilege a witnc s need not
be asked for an admission of guilt, but could refuse to

supply any information which might constitute a link in

an incriminatory chain of evidence.92

450 The scope of the implications of Q'Brien is

; 93 ‘l.
illustrated by People ex rel. Coyle v. Truesdell.

One of the co-relators in that case, a grocer, appeared
under subpoena before a grand jury investigating corrup-
tion in the purchase of foodstuffs by city relief officers.
He was later indicted for bribery. Before the grand jury
he gave his address, and when asked if that was his

store or residence, he replied, "residence and store both."
In explaining why this testimony gave him immunity from

the bribery charges, the court said:

9l176 N.Y. 253, 68 N.E. 353 (1903).

92176 N.Y. at 264-65, 68 N.E. at 356, See also People
ex rel, Taylor v. Forbes, 143 N.Y. 219 (1894).

23759 App. Div. 282, 18 N.Y.S.2d 947 (2d Dept. 1940).




Thus it was established that he had a store at

"101 Liberty Street." It is quite conceivable,

in the light of the nature of the charge, that

witnesses would be called to testify that

directions were given them, attributable to

[the allegedly corrupt official] Sloan, to

go to this store to secure commodities. By

this testimony, the appellant admits that it is

his store. This may very well be a link in the

chain of proof against him.
The implicit premise is that if the nexus between solicited
testimony and the crime with which the witness is later charged
were sufficient to permit the witness, absent an immunity
order, to refuse to respond on the basis of his constitutional
privilege, then the nexus is also sufficient to extend
immunity to that crime if a response is compelled under
an immunity order.
451 This standard presents vexing practical difficulties
to a prosecutor. Whether evidence given

by a defendant might constitute a link in the chain of evi-

dence tending to convict him of a particular

crime ultimately depends on the degree of ingenuity a
judge is prepafed to use in fashioning a hypothetical
chain. Fortunately, however, the courts have been loathe
to indulge in liberal applications of the "any link"
standard, A few months later the Second Department spoke
again, saying:

Relator testified to nothing before the grand

jury except his name and address. Such evidence

would not constitute a link in the chain of

evidence against him. . . and did not entitle
him to immunity.95

414, at 285-86, 18 N.Y.5.2d at 950.

95People ex rel. Bekoris v. Truesdell, 259 App. Div. 1091
(2d Dept. 1940).




452 The result is that New York statutory immunity gives
a witness "complete immunity as to any and all crimes to
which [his] testimony relate[s]."96

4153 In a grand jury proceeding, this immunity automatically

protects any "responsive" answer by any witness; the witness

need not assert his privilege before receiving immunity.

B. Constitutional Immunity--Testimonial

154 As a matter of New York constitutional law,97 use

of incriminatory evidence compelled from a witness is for-
bidden.98 Moreover, and in contrast to federal law, when

a "prospective defendant" or the "target of an investigation"

is subpoenaed toktestify before a grand jury, his testimony

96

In re Cioffi, 8 N.Y.2d4 220, 226, 168 N.E.2d 663, 665, 203
N.Y.S.2d 841, 844 (1960); see also Anonymous v. Anonymous,

39 App. Div.2d 536, 331 N.Y.S.2d 144 (Ist Dept. 1972).

In the recent case of People v. McFarlan, 52 App. Div.2d

112 (lst Dept. 1976), a new limitation on the broad scope

of transactional immunity was added. The witness had been
indicted on drug charges for sales in June 1974. She was
later called before a different grand jury investigating

a murder occurring in December 1974. While testifying,

she blurted out statements about the drug arrest. 1In denying her
motion to dismiss the indictment on the drug sales, the
First Department said immunity did not extend to her indict-
ment since the answer was "unresponsive" to the gquestion.

The court went on to say, however, that her statement ("I
sold drugs in the past") does not confer immunity "since

the relationship between that statement and the 'transaction,
matter or thing' for which defendant seeks immunity is not

a substantial one. . . .The admission of illegal activity

by the defendant did not specifically relate to the crimes
charged and immunity, therefore, did not ébtain.”

97N.Y. Const. art. I, §6 (1974). '

98 : |
people v. Steuding, 6 N.Y.2d 214, 160 N.E.2d 468, 189
N.¥.5.2d 166 (109597,




is automatically protected by constitutional immunity.99

He need not assert his privilege against self-incrimination
affirmatively since the subpoena itself is deemed sufficient
"compulsion" to raise the privilege.loo
455 This automatic immunity is testimonial, however, and
does not have the breadth of the statutory transactional

101

immunity. It prohibits the direct and indirect use

of the compelled testimony. The burden of proving non-use
of the tainted evidence is on the prosecution.102
156 Questions relating to the scope of testimonial immunity

in New York will probably develop along lines similar to

%people v. Avant, 69 Misc.2d 445, 330 N.Y.S5.2d 201,

rev'd., 39 App. Div.2d 389, 334 N.Y.S.2d 768, rev'd., 33
N.Y.2d 265, 307 N.E.2d 230, 352 N.Y.s.2d 161 (I973); Ppeople
v. Laino, 10 N.Y¥.2d4 161, 176 N.E.2d 571, 218 N.Y.S.2d4 647
(1961), appeal dismissed, cert. denied, 374 U.S. 104 (1961);
People v. Waterman, 9 N.Y.2d 5€l, 175 N.E.2d 445, 216 N.Y.S.
2d 70, 90 A.L.R.2d 726 (1961). For a case distinguishing
"prospective defendant" from mere witness, see People v.
Yonkers Contracting Co., 24 App. Div.2d 641, 262 N.Y.S.2d4
298 (24 Dept. 1965), modified on other grounds, 17 N.Y.2d
322, 217 N.E.2d4 829, 270 N.Y.S.2d 745 (1965).

lOOUnited States ex rel. Laino v. Warden of Wallkill Prison,
246 F. Supp. 72 (S.D.N.Y. 1965), aff'd., 355 F.2d 208 (2d
Cir. 1966), This case interpreted the New York constitutional
privilege against self~incrimination.

10lpeople v. Avant, 33 N.Y.2d 265, 307 N.E.2d 230, 352 N.Y.
S.2d 161 (1973); In People v. Laino, 10 N.Y.2d 161, 173,

176 N.E.2d 571, 578, 218 N.Y.5.2d 647, 657 (1961), the court
said:

Complete immunity from prosecution may be obtained
by a prospective defendant, or any witness, only by
strict compliance with the procedural requirements
of our immunity statutes.

102People v. Yonkers Contracting Co., 24 App. Div.2d 641,
262 N.Y.S.2d 298, modified on other grounds, 17 N.Y.2d 322,
217 N.E.2d 829, 270 N.Y.S5.2d 745 (1966).




federal law.103

XI. New York Immunity--Effect on Other Jurisdictions

A. Prosecition in Another State

457 New York courts long held the view that:

. . . a witness may be compelled to answer in a
state proceeding, as long as the immunity granted
by the state protects against prosecution under

its laws, even though it may not protect against
prosecution by the federal government or by another
state.

The United States Supreme Court, in Murphy v. Waterfront

Commission of New York Harbor,105 held, however, that any

téstimony given under a grant of immunity by one state will

be afforded use immunity status in any subsequent federal
106

(and, by implication, any other state) prosecution.

103Federal immunity is based on an act of Congress, while
New York testimonial immunity is based on the New York
constitution. Nevertheless, since the federal statute
was intended to be coextensive with the Fifth Amendment
privilege, the analogy will be strong: the Fifth Amendment
privilege against self-incrimination and *the New York
constitutional privilege against self-incrimination are
identical.

l04People v. Riela, 9 App. Div.2d 481, 195 N.Y.S.2d 558 (3d Dept. 1959),
rev'd. on other grounds, 7 W.Y.2d4 571, 576, 166 N.E.2d 840,
842, 200 N.Y.S.2d 43, 45, reargument denied, 8 N.Y.2d 1008,
ggg N.E.2d 439, 205 N.Y.S.2d 352, cert. denied, 364 U.S.
14

105545 u.s. 52 (1964).

longd@ral courts have interpreted Murphy, supra at note 9, as
providing use immunity, vis-a-vis other states, to testimony compelled

under one state's immunity statutes. See, e.g., United .
States ex rel. Catema v. Elias, ,449 F.2d 40 (34 Cir. 1971), ‘
rev'd. on other grounds, 406 U.S. 952 (1972). ~




B. Prosecution by the Federal Government

158 As noted above, Murphy held that state witnesses who
are compelled to testify and incriminate themselves under

a state grant of immunity automatically receive use

immunity for their compelled testimony in federal prosecutions.

C. Prosecution by a Foreign Sovereign

4§59 The Supreme Court, in Zicarelli v. New Jersey Investi-

gation Commission,107 specifically declined to decide 1if

the Fifth Amendment requires that a grant of immunity pro-
tect a witness from foreign prosecution to be co~-extensive
with the privilege against self-incrimination. The New

York courts also have not squarely faced this question. A

post-Murphy decision by a lower court,lo8

however, indicates
that New York follows the majority view that a state's
immunity statute need not protect against foreign prosecution

to be constitutional.

XII. New York Immunity--Effect of Non-Compliance with the
Immunity Agreement

A. Perjury

460 The definition of immunity in Section 50.10 of N.Y.
Crim. Pro. Law (McKinney 1971) provides that a witness who

perjures himself while testifying under a grant of immunity

107406 u.s. 472 (1972).

108, 001e v. Woodruff, 50 Misc.2d 430, 270 N.Y.S.2d 838
(sup. Ct. Dutchess County 1966) .




may be prosecuted for such perjury.109

B. Contempt

161 If the witness refuses to answer or evasively answersllO

while under a grant of immunity, such testimony may be

used against him in a future contempt prosecution.lll

It must first, however, be explained to the witness that he

will receive immunity before a contempt prosecution will be

possihle.ll2 A

witness may be tried for perjury or contempt
for statements made while testifying after having been
granted constitutional uyse immunity for testimony illegally

coerced.113 While the witness would be afforded use

109puskin v. Detken, 32 N.Y.2d 293, 298 N.E.2d 101, 344
N.Y.S5.2d 933 (1973). Perjury is also not excused because of
some defect in the proceedings in which the false testimony
is given. People v. Ward, 37 App. Div.2d 174, 323 N.Y.S.2d
316 (lst Dept. 1971).

110Consistent answers of "Don't remember" by a witness may
constitute contempt. Second Additional Grand Jury of Kings
County v. Cirillo, 16 App. Div.2d 605, 230 N.Y.S.2d 303,
aff'd., 12 N.Y.2d 206, 188 N.E.2d 138, 237 N.Y.s.2d 709
(1962) .

1lyatter of Gold v. Menna, 25 N.Y.2d 475, 255 N.E.2d 235,

307 N.Y.S.2d 33 (1969); this is the rule if answering violates
the tenets of the witness's religion, People v. Woodruff,

26 App. Div.2d 236, 272 N.Y.S.2d 786, aff'd., 21 N.Y.2d 848,
236 N.E.2d 159, 288 N.Y.S.2d 1004 (1966). See N.Y.

Penal Law §215.50(3) (McKinney 1967) for the statutory

definition of this contempt.

12people v. Mulligan, 29 N.Y.2d 20, 272 N.E.2d 62, 323
N.Y.S.2d 681 (1971); People v. Tramunti, 29 N.Y.2d 28,

272 N.E.2d 66, 323 N.Y.S.2d 687 (1971); People v. Franzese,
16 App. Div.2d 804, 228 N.Y.S.2d 644, aff'd., 12 N.Y.2d 1039,
190 N.E.2d 25, 239 N.Y.S.2d 682 (1962).

113Ruskin v. Detken, 32 N.Y.2d 293, 298 N.E.2d 101, 344
N.Y¥.S.2d 933 (1973). 1In this case two policemen were
asked to testify about incriminating matters. The
prevailing rule in the police de