
If you have issues viewing or accessing this file contact us at NCJRS.gov.



-.-

State of New Jersey 
BRENDAN T. BYRNE 

Governor 

GOVERNOR'S ADULT AND JUVENILE JUSTICE ADVISORY COMMITTEE 

SUBCOMMITIEE I 

Judith Yaskin, Chairperson 
David Baime 
Richard Clement 
Israel Gonzalez 
Joseph Job 
Kenneth Gibson 
Richard Sevrin 
Sheldon Simon 
Lee Stanford 
Cynthia Stopheru 
Robert KnOWlton 

SUBCOMMITIEE II 

JOSEPH P. LORDI 
Chairman 

Marcia Richman, Chairperson 
Jameson Doig 

SUBCOMMITIeE III 

Leon Trusty, Chairperson 
Leroy Browne 

Albert Elias 
Barry Fredericks 
Burrell Humphreys 
Raymond Mass 
Alexander Matturri 
Margaret Perryman 
Mary PreVite 
Donald Harris 
Theodore Savage 
Willis Thomas 
Alfred Vuocolo 

William Cappuccio 
Douglas Dallio 
Christopher Deitz 
Horace DePodwin 
Charles Grieco 
Anthony Mackron 
Whitsall McClinton 
Luna Mishoe 
Thomas O'Rourke 
Dorothy Powers 
Richard Russo 
Fred Stevens 
John Wolf 

SUBCOMMITIEE IV 

Joseph P. Lordi, Chairperson 
Alan Arcuri 
Alex Booth 
Jerome Casey 
Leslie Glick 
Don Gottfredson 
Arthur Lane 
Arthur Magnusson 
Joseph Sugrue 
Joseph Ochs 
Raymond Zardetto 
Bertram PoloVi 
Veronica Reehil 
Edwin Stern 
Daniel Sullivan 

STATE LAW ENFORCEMENT PLANNING AGENCY 

ATTORNEY GENERAL WILLIAM F. HYLAND 
Governing Board Chairman 

JOHN J. MULLANEY 
Executive Director 

STANDARDS AND GOALS PROJECT STAFF 
Edward P. Strapp. Director 
Martha Lackey 
Curtis Woods 
S. Deon Henson 
Cindy Cole. Technical Editor 
Diane Cardaciotto, Secretary 

(The final report of the Governor's Adult and Juvenile Justice Advisory Committee was prepared entirely by pr'.lject staff and 
Advisory Committee members. Special acknowledgement is extended to all State, county and local officials, institutions 
and agencies who willingly prOVided statistical data and guidance in development of the standards and goals and accom
panying narrative. Thanks IS also extended to private agencies and citizens who shared information in preparation of 
this document. This document is published and disseminated under United States Department of Justice Grant 75-DF-02-
0010 and 75-ED-02-0002 in accordance with the ongoing responsibility assigned to the State Law Enforcement Planning 
,A~ency by Public Law 94-503). 



WILLIAM F. HYLAND 
ATTORNEY GENERAL 

" '.;1. 

' ... '\1 .\or •• , 

The Honorable Brendan T. Byrne 
State House 
Trenton, New Jersey 08625 

Dear Governor Byrne: 

STATE OF NEW JERSEY 

DEPARTMENT OF LAW AND PUBUC SAFETY 

STATE HOUSE AN NEX 

TRENTON. N. J. 08625 

609 292-4919 

August 26, 1977 

I was extremely pleased to have represented you 
at the final meeting of the Governor's Adult and Juvenile 
Justice Advisory Committee on Standards and Goals when the 
completed report was presented containing over three hun
dred recommendations for improvements of the criminal 
justice system in New Jersey. To bring together the leaders 
from the criminal justice community around our State as well 
as from private intp-rest groups and concerned citizens over 
a two year period and to draw together their best thinking 
from diverse points of reference p arriving in large part at 
consensus conclusions, seems to me to have been a significant 
achievement. 

Your long-standing interest in the criminal justice 
system and the need you perceived for a catalyst to initiate 
a mechanism for change prompted the formation of the Advisory 
Committee two years ago. Diligent and at times painstaking 
research, spirited discussions, long hours of choosing lan
guage to express clearly thoughts that needed wide under
standing characterized the ingredients that achieved this 
result. 

As with any undertaking of this magnitude, its 
findings are not entirely void of controversy. It was not 
expected that all the recommendations would be adopted by 
practitioners without question. The work will serve to 
stimulate discussion, to establish benchmarks for measuring 
progress, to set forth a broad plan for administrative and 
legislative action that can have lasting salutary results 
for our State. 



The HOfiorable Brendan T. Byrne 
Trento~, New Jersey 08625 
Page 2 August 26, 1977 

The many individuals who made contributions to 
this effort are to be thanked and congratulated for a job 
well done. I particularly single out four very busy people 
who thought Standards and Goals important enough to exert 
considerable time, effort and talent in leadership posit:ions, 
Joseph P. Lordi, Chairman, and subcommittee chairpersons, 
Judith Yaskin, Marcia Richman and Leon Trusty. 

It is my hope, and I am sure that of the committee, 
that the necessary steps can now be taken to proceed toward 
implementation. 

WFH/rmc 

Sincerely yours, 

~~.L(~ 
William F. Hy{a~ 
Attorney General 
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The Honorable Brendan T. Byrne 
State House 
Trenton, New Jersey 08625 

Dear Governor Byrne: 

June 24, 1977 

ESSEX COUNTY COURTS BUILDING 
NEWARK, N. J. 07102 

TELEPHONE (201) 961-7470 

Since your appointment of the Governor's Adult and 
Juvenile Justice Advisory Committee in October 1975, the 
fifty-four members have been developing standards and goals 
for the improvement of the criminal justice system in New 
Jersey. At the Advisory Committee meeting of October 29, 
1975, you directed us to examine the criminal justice system 
in New Jersey and make recommendations for improvement. We 
are pleased to present the completed document to you today. 

Following the October 1975 conference, the Committee 
was broken down into four sub-committees' which have been 
meeting regularly in order to complete the project. The 
final product is a tribute to those persons who con-tributed 
substantial time and effort in the preparation of this com
prehensive study and report. The caliber and expertise of 
the people appointed by you to the Committee makes this 
report a significant contribution to the fu~ure of our 
criminal justice system. 

Recognition should also be given to the many experts 
in the criminal justice community who contributed their time 
and efforts although not formal members of the Committee. We 
were able to draw upon the knowledge and experience of these 
people from institutions of higher education, the Courts, 
State agencies, and public and private interest groups. With 
their assistance, the Committee was better able to examine 
the criminal justice system and draft standards and goals for 
its improvement. 

ll~. ___ ~~_ 
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Hon. Brendan T. Byrne -2- June 24, 1977 

At the present time, our society is experiencing 
social change which is 9lacing an extreme burden upon the 
criminal justice system. It is our hope that these standards 
and goals will stimulate an interest in improving the present 
system and updating it to conform with today's needs. Wl1en 
these recommendations are reviewed by members of the Legis
lature and by the criminal justice community, it is hoped 
that their adoption will enable New Jersey to remain a leader 
in the criminal justice field. 

JPL: sc 
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BRENDAN T. BYRNE 

GOVERNOR 

JOHN J. MULLANEY 

EXECUTIVE DIRECTOR 
~httt of N.rlU af.rr.a.ry 

STATE LAW ENFORCEMENT PLANNING AGENCY 

3535 QUAKER SRIDGE RD. 

TRENTON. NEW JERSEY 06625 

TELEPHONE 609 292-5670 

June 24, 1977 

The Honorable Erendan T. Eyrne 
State House 
Trenton, New Jersey 08625 

Dear Governor Eyrne: 

GOVERNING BOARO 

WILLIAM F. HYLAND 

CHAIRMAN 

In response to the six volume study published by the National Advisory 
Commission on Criminal Justice Standards and Goals in JI~uary, 1973, New 
Jersey was awarded a two year federal discretionary grant in April 1975, 
to compare the national standards with New Jersey's justice system and where 
applicable, recommend standards and goals for our justice system. Using the 
national standards as points of reference, the 54 member Governor's Adult 
and Juvenile Justice Advisory Committee appointed by you began deliberations 
in October 1975. 

I am most pleased to inform you that the resulting study not only meets 
the original objectives of the project and your charge to the Adviso~Jr 
Committee members to "develop standards and goals to improve the justice 
system in our State" but, in my estimation, exceeds them. This is directly 
attributable to the caliber of the committee members, their dedication and 
enthusiasm for the tasks and the assistance and support afforded their 
deliberations by the criminal justice system in the State. 

Advisory Committee members, representing major criminal justice agencies, 
public and private interest groups and private citizens, met at least once 
a month, and many times more often, with frequent evening sessions in order 
to complete the report. When additional information was required, expertise 
was drawn from a network of liaison personnel and experts from criminal 
justice agencies and orga,.""'1izations. The product of their efforts, 311 standards 
and goals, details a blueprint for improving the effectiveness and efficiency of our 
justice system. 



TO: The Honorable Brendan T. Byrne - 2 - June 24, 1977 

I would also like to comment on the staff, five professionals whose energy 
and zeal matched that of the Advisory Committee members. Their burden was 
substantial in coordinating Committee activities, extensive research, articulating 
the various points of view in the narrative sections, especially the problem 
assessment sections, and generally serving as the major resource for an under
taking this comprehensive. 

Respectfully, 

~~q~~ 
JO~ Mw.la7e; . ~ -, 
Executive Director 



FOREWORD 

On October 20, 1971, the Law Enforcement As~ 
sistance Administration appointed the National Ad
visory Commission on Criminal Justice Standards 
and Goals (NAC) to formulate for the first time na
tional standards and goals for crime reduction and 
prevention at State and local levels. After two years 
of concentrated research, NAC issued some 500 
specific standards and recommendations constitut
ing a strategy to reduce crime and improve criminal 
justice systems around the nation. To continue the 
effort initiated by the National Advisory Committee, 
LEAA developed a national strategy designed to 
assist states in developing and implementing recom
mended standards and goals. 

The State of New Jersey, through the State Law 
Enforcement Planning Agency (SLEPA) joined the 
effort in October, 1973 by holding a Statewide Con
ference on Criminal Justice Standards and Goals. 
The cOl1ference was designed to give exposure to the 
national standards and recommendations and to 
investigate possibilities for improvement in New 
Jersey's criminal justice system. The New Jersey 
justice system was already in substantial agreement 
with many of the national recommendations. How
ever, conference participants, representing a cross 
section of the State's justice system, favored further 
development of st~ndards and goals in New Jersey, 
preferably through creation of a task force or com
mittee. 

Subsequently, the Governor of New Jersey an
nounced his support for a combined State, local and 
citizen effort to adopt standards and goals as a 
means of improving the;c justice system. In response, 
SLEPA applied for and received in early 1975 a two
year LEAA discretionary grant. Funds totaling 
$271,494 were awarded to support staff and materi
als for this effort. The New Jersey standards and 
goals process began in April, 1975 with the acquisi
tion of a six-member staff to serve as a resource to a 
committee to be appointed by the Governor. 

A study plan was developed based on research 
which detailed a comparison of the New Jersey sys
tem with national standards and recommendations 
and outlined areas needing improvement. Flow charts 
were developed to pi;1point problem areas at each 
step of the system. 

On October 29, 1975 at a conference in North 
Brunswick, the 54-member Adult and Juvenile Jus
tice Advisory Committee appointed by Governor 
Brendan T. Byrne was convened and officially 
charged by the Governor with the responsibility of 
examining the criminal justice system and where 
necessary recommending standards and goals. 
Membership in the Committee was drawn from all 

segments of the adult and juvenile justice system, 
related social service agencies, citizen groups, 
scholars and local government. Dr. Robert KnOWlton, 
Professor of Law at Rutgers University, was ap
pointed Advisory Committee Chairman. For reasons 
of health, Professor Knowlton resigned shortly there
after and Essex County Prosecutor Joseph P. Lordi 
was appointed Chairman. 

At the October conference, the Advisory Com
mittee was organized into four subcommittees, each 
designed to reflect a cross section of the Committee 
in an effort to facilitate interaction and rounCled dis
cussion and to ensure the compatability of recom
mended standards. Subcommittees were assigned 
specific areas to study, evaluate and draft standards 
in response thereto. Subcommittee I, chaired by 
Judith Yaskin, was assigned the subjects of court 
organization; judicial selection, education and train
ing; administration of corrections and victim assis
tance. Subcommittee II, chaired by Marcia Richman, 
was.given responsibility for the entire juvenile justice 
system covering pre-adjudication alternatives, com
munity involvement in delinquency prevention. de
tention and shelter care, judicial process, disposi
tions and corrections. Chaired by Leon Trusty, Sub
committee III was assigned organization of police 
services, police role, community crime prevention 
and police personnel. Subcommittee IV, under the 
leadership of Joseph P. Lordi, assumed responsibility 
for pretrial processing, trial preparation, prosecution 
and defense. sentencing, parole and probation. 

Subcommittees met on a monthly basis to discuss 
assigned topics, review related material and formu
late standards. To facilitate subcommittee delibera
tions, staff prepared analyses of relevant problems; 
comparisons of New Jersey laws, administrative reg
ulations, policies and practices with various national 
standards and recommendations and drafted stan
dards. Standards proposed by such groups as NAC. 
American Bar Associatiotl, American Correctional 
Association. Institute of Judicial Administration/ 
American Bar Association Joint Study Commission. 
National Advisory Committee Task Force on Juvenile 
Justice and Delinquency Prevention, National 
Council on Crime and Delinquency and the U.S. 
Department of Health, Education and Welfare were 
consulted. Reports, statistics and research from 
criminal justice agencies in the State and around the 
nation were compiled by staff for use in subcommit
tee deliberations. In addition, each subcommittee 
was assisted by a core of liaison representatives from 
State and local oriminal justice agencies. Recognized 
experts and scholars in the various fields of con-

. ...e, 



centration also assisted subcommittee efforts. Ap
proximately 250 interested and concerned practi
tioners and citizens contributed directly to the New 
Jersey standards and goals process. 

Upon completion of study and formulation of stan
dards in each topic area, subcommittee reports were 
presented to the Advisory Committee as a whole at 
adoption conferences. During such conferences, 
subcommittee members presented their findings and 
standards, dicussions were held and the standards 
were adopted by the Committee with the understand
ing that, where necessary, standards would be re
considered in light of recommendations made at the 
conferences. 

The accompanying narrative reports, which were 
prepared by staff to assist the subcommittee in its 
study of assigned areas and to aid the Committee in 
understanding the deliberations and recommenda
tions of each subcommittee, were not voted on by the 
Committee as a whole. Committee members were 
given the opportunity to review, comment and recom
mend changes to narrative sections although several 
chapters were approved by the individual subcom
mittees responsible for those areas. 

Adoption conferences were held in March 1976. 
October 1976 and March 1977. On June 23, 1976, 
the Advisory Committee met as a whole, not for 
the purpose of adopting standards but to discuss the 
progress of the Committee and exchange ideas. I n
formal subcommittee work sessions were also held. 

On May 2, 3 ar.d 16, 1977 open meetings were 
held at SLEPA for the purpose of presenting and 
discussing separate opinions and dissents and tl) 
provide Committee members with a final opportunity 
to recommend changes in the narrative sections. 
Sullcommittee chairpersons also met in an attempt to 
eliminate conflicts in the report. Conflicts and con
tradictions were worked out where possible and in 
most instances. subccmmittee chairpersons were 
able to arrive at acceptable compromises. Only one 
conflict could not be resolved regarding the creation 
of a separate versus a combined paroling authority 
for adults and juveniles. 

This document, entitled Standards and Goals for 

the New Jersey Criminal Justice System, which 
embodies 311 standards and over 225 pages of 
narrative. constitutes the final report of the Gov
ernor's Adult and Juvenile Justice Advisory Com
mittee. At the concluding conference on June 24, 
1977, this report was presented to Attorney General 
William F. Hyland who accepted it on behalf of Gov
ernor Byrne. 

Document Format 
In keeping with the Advisory Committee's treat

ment of the adult and juvenile justice systems as 
separate entities, this document is organized into 
,6,dult Criminal Justice System and Juvenile System 
sections. Standards for each system are presented 
at the beginning of each section to highlight their 
importance and for ease of reference. 

Following the standards are the narrative chapters, 
arranged to simulate as much as possible the 
chronological flow of the criminal justice process. 
Each narrative chapter contains an introduction out
lining the subject, followed by a problem assessment 
which identifies relevant difficulties and [)roblem 
areas needing improvement. The section entitled 
"New Jersey's Status in Comparison with the Na
tional Standards" is an analysis of existing New Jersey 
law, regulations and practices in light of various 
national recommendations. Each chapter concludes 
with a commentary section which expresses the 
intent of the Committee in recommending its specific 
standards and proposals, identifies major areas of 
debate during subcommittee deliberations, clarifies 
certain concepts embodied in the standards and in 
some cases offers suggestions for im~lementation. 
The Victim Assistance and Community Crime Preven
tion chapters also include Supporting Methodology 
sections which recommend criteria and strategies 
considered important for implementation but not 
appropriate for inclusion in the standards. 

All separate statements and dissenting opinions of 
Advisory Committee members are included in the 
appendices to this report. Tables of court rules, 
statutes and court cases are also attached for ref
erence purposes. 

~ 

~ 
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Flow Chart of The Adult Justice System 

For Indictable Offenses 

1. Police Patrol 
and Deterrence 

2. Community Crime 
Prevention 
a. Target Hardening 
b. Schools 
c. Social Services 
d. Rehabilitation 

! 
Prevented 
Crime 

1. County/Municipal Prosecutor's Office 
informed of the possibility that the 
charge may be reduced 

2. Counsel may be contacted 
-Elect not to have counsel 
·Public defender's office (Indigent) 
-Legal services (Indigent) 
-Counsel appointed 
-secure own counsel 

3. Prosecution declines to prosecute 
4. Application for enrollment In P.T.1. 
5. Ball, ROR or remains in jail 

1. Discovery 
2. Motions 

1. Judge or 
Jury Trial 

2. Disposition 
a. Guilty 
b. Acquitted 
c. Case Dismissed 
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/ Prob~lion Violation Violation pro~alion 
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J I and Supervlslolt......... \ 

............... Successful 
J I Completion of '\. 
I / Probation No ActIOn 
J I I Taken -- - - Completed 
I I C'ty L---------------Sentence-
I I--S~~rc~~enter Disciplinary Discharged 
I I // Committee from 
I I /1 System. 
I r--Fine // 1 L fP' '1 
I 1 
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STANDARDS FOR THE 
ORGiANIZATION OF POLICE SERVICES 

Standard 1.1 Organization of Municipal 
Police Services 

Every municipal government should provide com
plete and competent police service through an or
ganizational structllre that most effectively and effi
ciently meets its responsibility. The Legistature 
and State and county level agencies should support 
development of effective and efficient organization 
of police services. 

1. Legislation should mandate that at a minimum 
every municipality ~royide for or have access to a full 
range of police services, 24 hours a day, seven days 
a week. 

2. Legislation sl'Quld mandate that every muni
Cipality unable to provide 24-hour, seven days a 
week patrol serviCI~ should arrange for patrol ser
vices by formal agreement or contract with another 
municipality or county agency. 

3. Legislation should provide for countywide or 
regional investigative and support services for each 
municipality not providing such services. Such ser
vices should include but not be limited to: 

a. Dispatching services. 
b. Investigators for areas such as Violent, prop

erty, white collar, narcotics and organized 
crime. 

c. Tactical and conflict management units. 
d. Crime analysis and criminal information sys

tems. 
e. Crime prevention-target hardening specialists. 

(See Community Crime Prevention Standard 
4.6) 

f. Basic and in-service training. 
g. Physical evidence technicians. 
h. Police legal advisors. 
i. Mobile laboratories. 
j. Juvenile aid officers. (See Pre-Adjudication 

Alternatives Standards 1.1-1.6.) 
All police agencies that do not have the frequency 

of need and financial resources to hire and ade
quately train speCialists should rely on a countywide 
or regional law enforcement agency to provide in
vestigative and support services. The Legislature and 
Stat.e level agencies should ensure that these s,er
vices are provided in a manner that is responsive 
to the needs of each municipality on an on-call as 
needed basis and within a reasonable period of time. 

• See Community Crime Prevention Standard 4.6. 
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Standard 1.2 State Financial Assistance 
for Areawide Police Services 

State level financial assistance should support 
delivery of patrol services hy municipalities or com
binations of municipalities, with investigative and 
other support services provided by countywide or 
reg,ional agencies. Financirll assistance shOUld pro
vide start-up funds for: 

1. Regionalization of specific police services: the 
creation of county (or multi-countywide) investigative 
or support service (as listed in Standard 1.1) sys
tems." 

2. Total consoHdation of local police services: the 
t;nerging of two or more police agencies to provide 
24-hour, seven days a week police services. 

3. Partial consolidation of police services: the 
merging of specific functional units of two or more 
agencies such as patrol. investigative or support 
services." 

4. Contracting for total police services: the pro
vision of all police services by contract with another 
government (city with city. city with county, county 
with county, county with city, or county with state). 

5. Contracting for specific police services: the 
provision of limited police services by contract with 
another police or criminal justice agency. 

Municipalities and counties should receive tech
nical assistance grants for studying the feasibility 
of combining or contracting police services. In" 
state technical assistance capabifities should be 
developed instead of relying on out-of-state con
sultants. 

State financial assistance should be provided to 
facilitate consolidation. contracting and regionaliza" 
tion of police services for the following costs: 

1. Extraordinary administrative and operating 
costs incurred by the newly formed police agency as 
a result of implementation of a joint program, con
tract or consolidation. 

2. New services not previously provided or addi
tional cost of services resulting from a joint program, 
contract or consolidation. 

3. Equipment or supply change over. 

4. Increases in personnel. 



Standard 1.3 Commission on Local 
Police Services 

Legislation should be enacted to establish a Com
mission on Local Police Services (COLPS) to im
prove the effectiveness and efficiency of the local 
police agencies. The membership of COLPS should 
include the Attorney General as chairman, the Super
intendent of State Police; representatives chosen by 
the membership of the New Jersey Association of 
Chiefs of Police, Police Administrators of the State of 
New Jersey, the New Jersey State Patrolmen's Bene
volent Association, Inc., the New Jersey State 
League of Municipalities, New Jersey Association of 
Chosen Freeholders. the New Jersey State Lodge 
of the Fraternal Order of Police, the criminal justice 
professors at New Jersey colleges and the New Jer
sey Association of Criminal Justice Planners; a rep
resentative of a minority group, a woman's group and 
at least two public groups. 

COLPS should appoint an executive secretary or 
director to supervise the creation of COLPS and to 
administer the daily activities of the COLPS staff. 
The staff of COLPS should be composed of a perma
nent staff assisted by part-time advisors, consultants 
and specialists who operate on an on-call as-needed 
basis. The Commission should avoid giving perma
nent full-time status to staff for studies and projects 
which are short-term in dUration. The COLPS perma
nent staff should have a broad variety of educa
tional and work experience backgrounds in areas 
such as police recruitment, selection, training, ad
ministration and supervision: behavioral science; re
search methods; modern management and adminis
tration technology; practice of criminal law 
and drafting legislation. COLPS should utilize the 
experience and resources of State level agencies 
which provide services to local police agencies by 
consolidating the appropriate functions and person
nel under one Commission. 

COLPS I should be in the organizational structure 
of the Department of Law and Public Safety as repre
sented below: 

I The Commission should enjoy divisional status within the De
partment of Law and Public Safety. 

The Commission should have policy-making and ad
visory authority in the establishment of standards for 
police services. COLPS should have four bureaus 
with the following responsibilities: 

1. A planning and research bureau to: 
a. Review existing and proposed criminal 

statutes and other laws affecting police 
agencies and commenting to the Legisla
ture on their appropriateness, enforceabili
ty, clarity and ambiguity. 

b. Develop in cooperation with local police 
agencies interjurisdictional crime control, 
crime prevention, order maintenance and 
mutual aid plans. 

c. Represent the interests of local police 
agencies, upon request by them, before 
State agencies. 

d. Facilitate coordination of federal and State 
agency activities which provide assistance 
to local police agencies including the De
partment of Transportation, State Law En
forcement Planning Agency, Department of 
Health, Department of Defense, Depart
ment of Civil Service and Division of State 
Police. 

e. Develop a statewide communication plan. 
f. I nitiate through specific local police agen

cies innovative demonstration projects in . 
areas such as police tactics, strategies, 
methods and procedures. 

2. A Police Personnel Standards Bureau to: 
a. Carry out the Police Training Commission's 

present training functions. 
b. I mplement the police personnel standards 

as outlined in the Governor's Adult and 
Juvenile Justice Advisory Committee Stan
dards on Police Personnel. 

c. Develop a statewide Training Master Plan 
aimed at providing all police personnel with 
necessary basic, in-service. specialized 
and management training. The plan should 
project the facilities and training personnel 
necessary to implement the plan. 

Department of Law and Publ Ie Safety 

DIVision on 
Consumer Affairs 

Planning and Research 
Bureau 

Division of 
State Police 

6 

-~--------------------

Division of 
Criminal Justice 

Police Personnel Standards 
Bureau 
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3. An Operational Standards Bureau to establish 
minimum and optimum standards for: 
a. Providing regional police services. 
b. The level and quality of police services. 
c. The delivery of patrol and specialized ser

vices. 
d. De,fining roles and duties of police agen

cies and police officers. 
e. Equipment. 
f. Policy and procedure manuals. 

4. A Technical Assistance and Management Con
sultation Bureau to provide: 
a. Consultation for long range department

wide administration, operations, manage
ment and feasibility studies. 

b. General technical assistance in developing 
and implementing plans dealing with speci
fic problems. 

c. Technical assistance for implementation of 
standards. 

Standard 1.4 Minimum and Model 
Standards for Police Services 

The Commission on Local Police Services should 
establish both minimum and model standards for the 
delivery of police services in New Jersey. 

Minimum standards should be mandated to ensure 
that citizens throughout the State receive uniform 
police services consistent with the following: 

1. Every municipality should be covered by 24-
hour, seven days a week patrol services provided by 
full-time police officers who meet State standards 
for selection and training. 

2. Every municipality and municipal police agency 
should have access to 24-hour investigative and 
other services to support patrol activities by either a 
local, countywide or regional agency. (See Standard 
1.1. ) 

3. Every police agency should allocate personnel 
based on a written plan which includes information 
from crime analysis, workload analysis and a survey 
of community needs. 

4. All police agencies should meet minimum 
statewide standards for recruitment, selection, basic 
and in-service training and promotion of pOlice per
sonnel. (See Police Personnel Standards.) 

• Model standards shoUld be developed for all aspects of police 
work including but not limited to: personnel, recruitment, selec
tion, traIning and promotion; management and administration; 
policies and procedures; pOlice/community physical planning; 
command and control planning; cooperation and coordination 
between police agencies and other elements of the criminal 
justice system; specialized functions such as juvenile opera
tions, investigations, crime analysis, crime prevention and 
evidence technicians; pOlice agency size based on demo
graphic data, crime rate and calls for police service; use of pro
fessional expertise from the medical. business, educational 
and behavioral science fields. 
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5. Every police agency should develop a policy. 
procedure and rule manual consistent with minimum 
statewide standards. (See Police Role Standards.) 

Model standards should be developed to increase 
the effectiveness and efficiency of police agencies 
above minimum standards. Police agencies should 
be encouraged to achieve these standards through 
financial and technical assistance to facilitate their 
implementation .* 

Standlard 1.5 I mplementation and 
I:nforcement of Police Standards 

Implementation of minimum standards (as dis
cussed ,in Standard 1.4) should be the responsibility 
of the <,tdministrative head of each police agency and 
all municipal and county governments or relevant 
governmental units. 

COLPS should monitor on a continuous basis the 
implementation of both minimum and model police 
standards. At least annually COLPS should issue 
reports on the compliance of municipal. couhty and 
regional law enforcement agencies. 

1. Advisory reports shoul.d be issu€ld to each po
lice agency, chief executive of the respective munici
pal government and governmental body indicating 
areas in which they are in compliance and noncom
pliance with minimum and model standards. 

2. Advisory repo(ts on each police agency's level 
of compliance with minimum and model standards 
should be issued to the mass media covering that 
agency's jurisdiction. 

Police agencies which meet minimum standards 
should be certified by COLPS. The certification pro
cess should operate as follows: 

1. All eXisting police agencies should receive tem
porary certification until COLPS evaluates their com
pliance with statewide minimum standards for police 
service. 

2. Once evaluated COLPS should either recertify 
the agency or issue a notice of noncompliance with 
a reasonable time limit for compliance. 

3. A report on noncompliance should be forward
ed to the Attorney General for appropriate action. 

4. Any municipality seeking to establish a police 
agency should be required to submit a plan and 
time table for achieving compliance with minimum 
standards to COLPS before receiving temporary 
certification. 

5. Every police agency should be recertified at 
least every five years. 
Funding for police agencies should be contingent 
upon compliance with minimum standards for police 
services. 



POLICE PERSONNEL STANDARDS 

Standard 2.1 General Principle of Police 
Personnel Standards 

The objective of a police agency is not only to en
force the law but to maintain order. Order mainten
ance requires an officer to possess the ability to 
manage conflict rather than suppress it. Effective 
conflict management* is facilitated when police 
officers are properly educated, selected, trained 
and rewarded for performance. 

Effective and efficient police work requires police 
officers who are emotionally stable, intelligent, rep
resentCltive of the community to be policed, of good 
character and who possess an understanding of: 

1. The dynamics of humCln behavior. 

2. The cultural characteristics of groups living 

and working within the community. 

3. The social and psychological needs of people. 
4. Human emotioml in a time of crisis. 

Standard 2.2 Authority to Establish Uni
form Statewide Personnel Standards 
for Police Officers 

Legislation should be enacted to expand the au
thority of the Police Training Commission (PTC) or to 
establish a Commission on Local Police Services 
(COLPS) to encompass the establishm~ ,t of uniform 
statewide standards for the recruitment, selection, 
education, training and promotion of police person
nel which should be implemented by the Department 
of Civil Service and all police agencies. Within 
COLPS or the PTC there should be a Police Personnel 
Standards Bureau (PPSB). This legislation should 
mClndate that: 

1. For membership of the Commission see Or
ganization of Police Services Standard 1.3. 

2. The PPSB should have (or utilize the services 
on a contract basis of) qualified staff with experience 
in police selection theory and practice, psychiatric 
and psychological testing, mental ability and physi-

• Conflict management is the application of nonauthorltarian 
police techniques during interpersonal and group conflicts 
which results In reductions of hostilities and provides disputants 
with alternatives to conflict rather than an escalation to vio
lence. assaUlt, injuries, death and/or arrests. 

All pOlice agencies not covered under this Act should endeavor 
to meet these standards. 

2The Department of Civil Service could be commissioned to 
validate tests and develop scoring systeins for use by ail New 
Jersey police agencIes. 
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cal ability testing, modern personnel administration, 
behavioral science and research methocls, education 
and training, recruiting, modern management and 
administration technology and personnel with police 
experience. 

3. The PPSB and all the personnel standards con
tained herein should apply to all police agencies 
presently covered under the Police Training Act. 1 

4. The PPSB should Elstablish and periodically up
date statewide uniform standards for recrUitment, 
selection, education, training and promotion of police 
officers which are job-related and consistent with 
Federal Equal Employmtmt Opportunity Commission 
(FEEOC) guidelines. 

5. The PPSB should validate, through the use of 
proven research methoc!s, the recruitment, educa
tion, selection, training and promotion standards to 
ensure that they are job .. related and consistent with 
FEEOC guidelines. 

6. The PPSB should validate or assemble a group2 
to validate physical, mer1ltal ability and psychological 
tests for determining the' qualificatitms of police ap
plicants which have belen developed by nationally 
funded study groups. When valid tests cannot be 
found, the PPSB should develop or commission to 
be developed validated tlests for use by police agen
cies throughout the State .. (See Standard 2.9.) 

7. The PPSB should vcllidate or assemble a group2 
to validate nationally developed ability and aptitude 
tests for determining the qualifications of police offi
cers for promotion and selection for specialized 
functions. If nationally developed tests cannot be 
found the PPSB should develop or commission a 
study group to develop validated ability and aptitude 
tests for use by all police agencies in New Jersey. 
(See Standard 2.22.) 

8. The PPSB should develop or assemble a study 
group2 to develop for use by all police agencies in 
the State a valid scoring system based on physical, 
mental, psychological, background and achievement 
characteristics to be used in ranking the qualifica
tions of police applicants. (See Standard 2.8.) 

9. The PPSB should develop or assemble a study 
group2 to develop job-related scoring systems for 
ranking the qualifications of police officers for pro
motion or assignment to specialized functions. (See 
Standard 2.21.) . 

10. The PPSB should provide technical assistance 
services to local police agencies for implementing 
standards for recruitment, education, selection, 
training, promotion and management. 

11. The PP'SB should ensure that the standards 
are met by ir'lspecting for local compliance and cer
tifying as competent to exercise pOlice authority only 
those polic'~ officers who have met mandated selec-
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tion and training standards. 
12. Funds should be appropriated to enable the 

PPSB to acquire the needed staff and provide techni
cal assistance and financial incentives for implemen
tation of standards established by the PPSB. 

The Legislature should abandon its practice of 
passing special legislation which waives selection re~ 
quirements for individual police applicants who do 
not meet minimum selection standards. All police 
agencies should meet or exceed the pOlice personnel 
standards established by the Governor's Adult and 
JUVenile Justice Advisory Commission on Criminal 
Justice Standards and Goals and the PPSB. 

Standard 2.3 Financial Incentives to 
Police Agencies for Compliance 
with Police Personnel Standards and 
State Financing of Police 
Academies 

The State of New Jersey should, by 1980, reim
burse every local police agency which meets the 
minimum recruitment, selection, education, training 
and promotion standards for at least 25% of the total 
funds expended by the agency in payment of all sala
ries for a period of at least two years after initial com
pliance is determined. 

Every police agency should be reimbursed by the 
State of New Jersey for 100% of the salary of police 
officers while attending training academies or be 
provided with appropriate financial incentives for 
every police employee's satisfactory completion of 
any State manti3ted and approved police training 
program. 

Every police agenl'Jy should be reimbursed or pro
vided by the State of New Jersey with start· up 
funds for implementation of recruitment, selectl.on 
and promotional standards for a period not to excel3d 
two years unless it is demonstrated that the program 
requires more than two years for implementation. 

Standard 2.4 General Police Recruiting 

Every police agency should ensure the availability 
of qualified applicants to fill police officer vacancies 
by aggressive recruitment efforts. 

1. The police agency should administer its own 
recruitment program. 

a. The agency should assign to specialized 
recruitment activities employees who are 
thoroughly familiar with the policies and 
procedures of the agency and with the 
ideals and practices of professional law 
enforcement. 

b. Agencies without the expertise to recruit 
police applicants successfully should seek 
expertise from the Department of Civil 
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Service or form cooperative personnel 
systems with other police agencies that are 
likely to benefit from such an association. 
Every police agency, however, should re
tain administrative control of its recruit
ment activities. 

2. The police agency should direct recruitment 
exclusively toward attracting the best qualified can
didates. I n so doing it: 

a. Should make college-educated applicants 
a target of recruitment efforts. 

b. Should concentrate recruitment resources 
according to the agency's need for person
nel from various ethnic backgrounds. 

c. Should concentrate recruitmont resources 
on attracting females into applying for 
positions as sworn police officdrs. 

d. Should seek individuals with an ability to 
speak a language spoken by a sizeable 
portion of the community or who are famili
ar with the people and culture of the com
munity acquired by living in the community. 

3. Every police agency immediately should en
sure that it presents no artificial or arbitrary barriers 
- cultural or institutional- to discourage qualified 
individuals from seeking employment or from being 
employed as police officers. Affirmative action pro
grams that seek to recruit minorities should be de
veloped regardless of the ethnic make-up of the 
community and should at least attempt to provide an 
ethnic make-up in each police agency which 
reflects the ethnic composition of the community to 
be served. The PPSB should provide technical assis
tance to police agencies in the development of affir
mative action programs. The affirmative action pro
gram should ensure an adequate pool of qualified 
minority applicants. 

a. Selection, training. promotion and salary 
policies are not discriminatory. 

b. Career paths for women and minorities 
should allow each individual to attain a 
position classification commensurate with 
his/her particular degree of experience. 
skill and ability. 

c. Separate police organizational entities 
composed solely of women should be 
abolished except those which are identified 
by function or objective, such as a female 
jail facility within a multi-unit police organi
zation. 

4. Every police agency should immediately en
sure that there exists no agency policy that discour
ages qualified women from seeking employment as 
sworn or civilian personnel or prevents them from 
realizing their full employment potential. 

5. To facilitate the recruitment of women and 
minorities police agencies should ensure that: 

6. Where the pool of COllege-educated. ethnic 
and female applicants does not elicit qualified appli-



cants, intensified recruitment programs should be 
implemented to create larger pools of such appli
cants. 

7. The police agency and Department of Civil 
Service should seek professional assistance - such 
as that available in advertising, media and public 
relations firms -to research and develop increasing
ly effective recruitment methodn. 

8. The pOlice agency and Department of Civil Ser
vice should evaluate the effectiveness of all recruit
ment methods continually so that successful 
methods may be emphasized and unsuccessful ones 
discarded. 

Standard 2.5 Police Salaries 

Local government should establish and maintain 
salaries that attract and retain qualified personnel for 
police work. Police salaries should reward the pro
ductivity of police officers on an individual basis. 

1. Every local government shOUld establish an 
entry-level sworn police personnel salary that en
ables the agency to compete successfully with other 
employers seeking individuals of the same age, in
telligence, abilities, integrity and education. 

2. Every local government should establish a wide 
salary range within its basic occupational classifi
cation, with the maximum salary sufficient to retain 
qualified personnel by providing them with the oppor
tunity for significant salary advancement without 
promotion to supervisory or management positions. 

3. Every loc~'tl government should establish a 
salary review pl'ooedure to ensure the automatic 
annual adjustment of police salaries to reflect the 
prevailing wages in the local economy and to meet 
the competition from other employers. The criteria 
applied in this annual salary review procedure 
should not be limited to cost of living increases, aver
age earnings in other occupations or other economic 
considerations which, applied in isolation, can inhibit 
effective salary administration. 

4. Every local government should establish a suf
ficient salary separation between job classifications 
to provide promotional incentives and to retain com
petent supervisors and managers. 

5. Every local government should provide its po
lice agency's chief executive with a saiary that is 
commensurate with the responsibility of the office. 

6. Every local government should establish within 
its salary structure a merit system that rewards 
demonstrated excellence in the performance of 
assigned duties. 

Standard 2.6 Police Selection 
Standards 

The PPSB should establish and periodically update 
statewide uniform standards for the selection of 
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police officers. The Department of Civil Service and 
all police agencies should implement those stan
dards. Selection standards should be job-related 

. and consistent with Federal Equal Employment Op
portunity guidelines. The standards should cover the 
following criteria: 

1. Character, with consideration given to the re
sponsibilities of police officers; the need for pub
lic trust and confidence in police personnel; con
temporary conceptions of acceptable behavior 
and mores of differing communities; activities of 
police candidates prior to application for police 
service which would indicate potential weak
nesses in character which may be exploited by 
criminal elements or predispose a candidate to 
participate in illegal or unethical conduct; defin
ing N.J.S.A. 40A: 14-22 by listing the types of 
crimes for which candidates should be disquali
fied under the moral turpitude prOVision and elu
cidating what is considered good moral charac
ter. 

2. Personality prOfile, with consideration given to 
the need for personnel who are psychologically 
healthy and capable of enduring emotional stress. 

3. Education, with consideration given to the mental 
skills and knowledge necessary to perform the 
police function properly. 

The PPSB should validate the selection standards 
through the use of proven research methodologies. 

Standard 2.7 The Selection Process 

Legislation should be enacted mandating every 
police agency to employ or utilize other agencies or 
departments to employ a formal process for the 
selection of police officers which meets minimum 
uniform statewide standards established by the 
Police Personnel Standards Bureau (PPSB). This 
process should include a written test on mental abili
ty and aptitude, an oral interview, a physical exam
ination, a psychological examination or test and an 
in-depth background investigation prior to appoint
ment. 

1. All tests and examinations should be job
related and consistent with Federal Equal Employ
ment Opportunity Commission guidelines. 

2. Police departments that can allocate manpower 
and resources to a comprehensive police selection 
process should administer these tests and examina
tions under the supervision of qualified personnel. If 
a police department cannot allocate resources for a 
comprehensive selection process, examinations and 
tests should be administered on a regional basis by 
an agency with statewide jurisdiction such as the 
Department of Civil Service or by police training 
academies. Similarly, background investigations 
should be performed by the county prosecutor's 
office only if the police agency does not have suffi
cient resources. 

4 
I 

• 1 
.~ 



> 
I' 

I 
~ 
~; 

I 

~, 

3. All personnel who administer and interpret ex
amination results should be trained and certified for 
this function by the PPSB or the Department of Edu
cation. 

4. A random sample of tests and examinations 
which require interpretation should be annually audit
ed to ensure proper interpretation of results and pro
vide feedback on the performance of test adminis
trators for the purpose of identifying needs for future 
training of test administrators and their recertifica
tion. 

5. Scoring systems for ranking the qualifications 
of each police applicant should include character
istics such as test scores, educational achievement, 
ability to communicate with a sizable portion of the 
community and knowledge of the community's cul
ture. 

Standard 2.8 Development and 
Validation of a Selection Scoring 
System 

The PPSB should assemble a competent group 
of police practitioners in cooperation with the De
partment of Civil Service, behavioral scientists and 
personnel administrators to validate nationally funded 
selection scoring systems or research, develop and 
validate a selection scoring system which balances 
physical, mental, psychological and achievement 
characteristics and background factors that are re
liable and valid predictors of police officer perfor
mance for use by all appointing authorities respon
sible for selecting police officers. Background fac
tors should include the ability to communicate with a 
sizable portion of the community and knowledge of 
the culture, mores and people in the community to be 
policed gained by living in the community. This group: 

1. Should identify those characteristics that are 
valid and reliable predictors of a police applicant's 
value-to self, the police agency and the public-as 
a police officer. 

2. Should determine the relative values of charac
teristics such as education level, aptitude test 
scores, psychological test scores and background 
factors and levels within characteristics, as predic
tors of police officer performance and should develop 
a system for representing these values numerically 
and combining them to arrive at a score. 

3. Should recommend for various types of pOlice 
agencies operating under various conditions the 
minimum qualifying scores that validly and reliably 
predict performance that warrants hiring and provide 

• The definition of a qualified psychologist is a p:>ychologist li
censed by the New Jersey Board of Psychological EXaminers. 
To be licensed, a psychologist must have a Ph.D. in psychology, 
two years of supervised training and take a written and oral 
examination. 
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any technical assistance necessary for the agency to 
validate these scores and the criteria on which they 
are based. 

Standard 2.9 Development of Job
Related Ability and Personality 
Inventory.Test for Poli~e Applicants 

The PPSB should assemble a competent group of 
police practitioners and behavioral scientists to vali
date nationally developed psychological tests and 
personality profile inventories for use by all police 
agencies or the Department of Civil Service for 
screening police applicants. The Department of 
Civil Service should continue to expand the criteria 
included on Civil Service tests for measuring the 
rnental abilities and aptitude of police applicants. 
The application of nationally developed police appli
cant mental ability and aptitude tests should be 
studied by the Department of Civil Service and/or 
the PPSB and a competent group of police practi
tioners to determine their validity in testing New Jer
sey police applicants. New Jersey should develop 
mental ability and psychological tests only if national 
studies have been proven to be invalid. The tests and 
personality profile inventories should be job-related 
and consistent with FEEOC guidelines. 

1. The research should identify the personality 
profile, mental skills, aptitude and knowledge neces
sary for successful performance of various police 
tasks. The research should include a random sample 
of minority and female police officers as well as a 
random sample of the police population as a whole. 

a. The functional complexity of the police mission 
should be defined specifically, following a com
prehensive analysis of the police tasks which 
involves police officers and a random sample 
of the civilian population of New Jersey in the 
process; 

b. Various mental skills. knowledge levels and 
personality profiles should be defined and 
matched to the police function. 

2. Based on results of this research, tests or 
test models and personality profile norms should 
be developed and validated to determine reliably 
whether an applicant is qualified to perform the tasks 
of the position applied for. 

Standard 2.10 Psychological Testing 
Examinations and Observations 

Legislation should be enacted mandating that all 
pOlice applicants be psychologically screened tb 
determine whether they are emotionally stable and 
capable of performing under stress. The process of 
psychological screening should include the following 
elements: 

1. Every police department must utilize the ser
vices of a qualified psychologisr certified to examine 



police candidates prior to appointment. The New 
Jersey Board of Psychological Examiners should de
termine which psychologists are qualified to psycho
logically examine and test police applicants and cer
tify only those psychologists to perform psychological 
screening of police applicants. It is preferred that 
psychological organizations, institutes or clinics ad
minister psychological examinations on a regional 
basis. Psychological examiners should be periodi
cally recertified based on performance evaluations 
by the PPSB. 

2. The PPSB should periodically determine the 
effectiveness of psychological screening by com
paring the recommendations of psychological 
screeners with data provided by police agencies con
cerning the performance of police officers who have 
been screened. The PPSB should query police agen
cies concerning the effectiveness of psychologists 
in examining police candidates and pass this infor
mation on to the New Jersey Board of Psychological 
Examiners. 

3. As an alternative to each police agency hiring 
Its own psychologists, a pool of qualified psycholo
gists should be provided at regional centers by the 
State on an as-needed basis. 

4. I n those cases where a psychologist rates a 
candidate as marginal or possessing potential emo
tional problems which may surface under acute or 
chronic stress, the candidate should be examined 
independently by another psychologist and a joint 
evaluation filed. 

5. Psychological tests can be administered and 
scored by laypeople if purely objective in nature but 
all interpretations of tests and examinations should 
be performed by qualified, certified psychologists. 

6. Psychological tests and examinations for po
lice officers which are validated and job-related 
should be used on a uniform basis throughout the 
State, but until such tests and examinations are de
veloped existing tests and examinations should be 
used. 

7. Psychological tests should be administered 
while pOlice recruits are attending police academies. 

8. During a police recruit's probationary period of 
employment, which should be at least one year, field 
training officers and supervisors should rate recruits 
on their ability to handle emotional stress and their 
general behavior and demeanor while performing 
pOlice duties. 

9. Every police agency should establish proce
dures and guidelines for evaluating a recruit's ability 
to perform under stress and general behavior and de
meanor while performing police duties or utilize pro
cedures and guidelines developed by the Police Per
sonnel Standards Bureau. 

10. Police recruits who are rated as having poten
tial psychological problems during the probationary 
period of employment or while attending a police 
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academy should b~ re-examined by a qualified psy
chologist. 

11. Police applicants, trainees or probationary re
cruits who are not certified by the Police Personnel 
Standards Bureau as qualified to perform police work 
for psychological reasons, should have the right to 
appeal the decision to the Department of Civil Ser
vice's Medical Review Board or a similarly composed 
board. 

12. Funds should be appropriated to reimburse 
each police agency for the cost of psychological ex
aminations. 

Standard 2.11 Oral Interviews 

Every applicant for a position as a law enforcement 
officer should be subjected to an oral interview by a 
panel of three individuals prior to appointment. I nter
view panels should be frequently reconstituted and 
composed of a representative of the' community to 
be policed, the pOlice agency and local government. 
Oral interviewers should receive at least two hours of 
training in proper interview technique and procedure 
prior to taking part in oral interviews. Thd panel 
should rate the candidate on a number of factors and 
issue a recommendation to the employer for hiring 
or not hiring the applicant. 

The PPSB should develop and protl.ulgate a stan
dardized process and series of questions to be used 
by all police agencies to elicit responses which will 
enable oral review panels to rate a candidate on 
several characteristics which cannot be discovered 
by testing and background investigations. The char
acteristics to be reviewed and questions asked by 
oral review panels should be consistent with FEEOC 
guidelines. The PPSB should define those charac
tarisics and include those which are appropriate in 
the standardized interview process. 

Standard 2.12 Background Investi
gation 

Legislation should be enacted mandating that the 
background of all applicants for positions as sworn 
police officers be investigated. Each applicant after 
initial physical performance, mental ability and psy
chological testing who is being seriously considered 
for a position as sworn police officer, should receiVe 
a comprehensive background investigation. The 
background investigation should determine whether 
applicants have character consistent with the follow
ing criteria: honesty, reliabi!ity, adaptability, indus
triousness, motivation, respect for authority and con
temporary morality. 

Background investigations should involve the fol
lowing procedures: 

1. A questionnaire completed by applicants cov
ering their personal, social, marital and familial 
relationships; financial, educational, residential, cri-
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minai, health, employment and military history; and 
their citizenship. 

2. Information on the questionnaires should be 
verified through personal and telephone interviews 
with the applicant and people associated with the ap
plicant such as employers, classmates. teachers, 
neighbors and landlords. 

3. Personal records should be presented by the 
applicant such as birth and marriage certificates, 
annulment and divorce papers, unemployment 
records, military discharges, driver's license and 
automobile registration. 

4. Fingerprints should be obtained and checked 
with local, State and federal law eMorcement agen
cies to verify criminal history. 

5. All applicants should have access to the com
plete record of a background investigation within ten 
days after it is requested. 

Applicants should receive only one background 
investigation regardless of the number of New Jersey 
law enforcement agencies they apply to for employ-

. ment. Information obtained through background in
vestigations should be stored by the police agency 
that oerformed the investigation for a period not to 
exceed five years. The information should not be 
placed in computer form. 

The names of all applicants on whom b&. ... kground 
investigations have been performed and the agency 
that administered the investigation should be main
tained in a file by the PPSB. Before a police agency 
investigates the background of an applicant it should 
contact the PPSB to determine whether an investi
gation has been conducted in order to avoid dupli
cation. Each agency seeking to obtain the record of 
a background investigation should update the record. 

Comprehensive background investigations should 
be administered by police departments only when 
they can allocate sufficient manpowe.r to expend 
an average of 40 hours per applicant for investiga
tion. Agencies for which adequate resources do 
not exist for administering comprehensive back
ground investigations should utilize the services of 
the County Prosecutor's Office. 

All personnel involved in investigating back
grounds of police applicants should receive training 
in: 
1. Procedures and standards for investigating police 

applicant's backgrounds. 
2. Skills and techniques of interviewing. 

Standard 2.13 Review of Selection 
Decisions 

Every police agency should select the best quali-

• Police authority as referred to herein includes enforcing the 
laws and ordinances of the State and municipality, keeping the 
peace, carrying a weapon and using force if necessary to ful
fill these duties. 
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fied applicants for positions as police officers. Appli
cants should not be disqualified for a position as po
lice officer on the basis of non-job-related factors 
such as race, color, creed, sex, religion, national oriw 
gin or political affiliation. 

Every police agency should develop written policy 
to be disseminated to the public concerning stan· 
dards and procedures for selecting police officers. 
The policy should include a procedure for informing 
police applicants concerning the reasons for which 
they were not hired and methuds for appealing seic9C· 
lion decisions. 

1. Police applicants who are rated as qualified or 
unqualified for &mployment for any reason should 
be notified in writing. Those Who are rated as un
qualified should be noWied as to the reasons for dis
qualification within ten days of disqualificat!otL 

2. The applicant should be afforded the opportu
nity to appeal the decision If the applicant determines 
that the decision was based on incorrect information 
or discrimination . 

3. Appeals should be reviewed by an impartial 
three-member board composed of a representative 
from the PPSB, local police agencies and the public 
sector. 

4. The appellant should have the opportunity to ttl 
represented by counsel and present evidence and 
testimony concerning the candidate's qualifications 
at a review hearing. 

5. The review board should decide on the merits 
of each case and make a recommendation to the 
hiring agency. The decision should not be binding but 
advisory. 

Standard 2.14 Preparatory Training 
for Poli~e Officers 

For the safety of the public and the individual P~h 
lice officer, legislation should be enacted mandating 
every sworn police officer in New Jersey to com
plete successfully the State mandated minimum 

. basic training prior to being authorized to exercise 
police authority." No appointment to posHions as 
sworn police officers should be made until the indivi
duals have been accepted into a specific police aca
demy class. Police agencies should make appoint
ments coincide with entrance of a recruit into a po
lice academy. Temporary certification shOUld be is
sued to police recruits j'ollowing the successful com
pletion of basic training. This certification should be 
made permanent upon the successful completion 
of field training and a one year probationary period 
(which should commence with appointment of the 
police officer) . 

Standard 2.15 Private Securits' Guards 

Legislation should be enacted mandating all pri-



vate security guards who are authorized to carry a 
firearm to receive firearms training, qualify l'Vith the 
weapon and be trained as to the laws and proper 
procedures for the use of firearms and force at a 
PPSB-approved academy. The expense of the train
ing should be assulled by the organizations utilizing 
private security guards. 

Standard 2.16 Selection, Training and 
Assignment of Special Police Officer 
Reserves 

Every community with a need to supplement the 
regular police force to meet seasonal or emergency 
needs should organize special police officers into a 
reserve system. Special police reserve officers 
should only bo assigned on a 40-hour week basis 
when temporary increases in population or emergen
cies significantly overburden a police agency. Part
time special police officers should only be used to 
supplement a police agency's manpower needs dur
ing emergencies, to correct unique deployment 
problems or to meet manpower shortages until full
time police officers can be hired and trained. 

Every police C'.gency should consider a special po
lice reserve system as a potential career develop
ment program. Individuals who successfully perform 
the duties of a special police officer should be given 
the opportunity if qualified to obtain additional train
ing and join the ranks of sworn pOlice officers. 

To realize the maximum benefit from special police 
officer reserve programs legislation should be en
acted mandating that every police agency: 

1. Should establish recruitment and selection 
standards equivalent to those for :egular sworn per
sonnel except that the reserve specialist should be 
selected on the basis of those limited duties which 
will be performed. 

2, Should provide reserve generalist training 
equivalent to that provided regular sworn personnel if 
the duties are the same as regular police officers and 
should provide reserve specialist training required by 
the specialty to which the reservist will be assigned. 

3. Should ensure that the reserve training program 
meets or exceeds State standards that regulate the 
training of regular, part-time or reserve officers. 

4. Should assign the reserve generalist to supple
ment regular police personnel in the day~t'J-day de
livery of police services and assign the reserve spe
cialist to perform services within a particular field of 
expertise. 

5. Should establish a reserve in-service training 
program equivalent to that for regular sworn person
nel. 

6. Should furnish the generalist reserve officer 
with the same uniform and eqUipment as a regular 
sworn officer only upon the completion of all training 
requirements. Until all reserve generalist training re
quirements are completed, uniforms should readily 
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identify reserve officers, and reserve officers should 
perform duties only under the direct supervision o~ a 
regular sworn officer. 

The Police Personnel Standards Bureau (PPSB), 
in cooperation with police academies and law en
forcement agencies, should be authorized by legis

'Iation to develop a minimum basic training course for 
special police officers that is feasible to implement 
given the short term, part-time nature of special 
police assignments. Where appropriate, special po
lice trainees should be permitted to substitute college 
level police science courses for basic training. Such 
substitution should be approved by the PPSB. Fire
arms training should be provided at PPSB-approved 
police academies. Special police trainees should 
successfully pass a job-related test and qualify with 
firearms prior to being authorized to exercise police 
authority. 

Where possible, special police officers should be 
assigned to narrowly defined duties in which specific 
training has been obtained. Special police who are 
hired to work as traffic guards, watchmen, dispatch
ers, parking attendants, clerks, meter maids or 
school crossing guards should not be assigned to 
patrol duties unless they have received patrol 
training. 

Standard 2.17 Probationary Period and 
Field Training for Police Recruits 

Legislation should be enacted mandating every 
police agency to provide newly p.ppointed police offi
cers with coached field trainihg immediately upon 
completion of the police academy basic training 
course and extend the probationary period to one 
year. The probationary period should commence 
upon the recruit's appointment. 

Newly appointed police officers should not be as
signed to patrol duties without. having received field 
training from a police officer trained and certified as 
a field trainer. The field training program should in
clude the following elements: 

1. A minimum of four months of field training with 
a sworn police employee who has been certi
fied as a training coach. 

2. Rotation in field assignments to expose the 
employee to varying operational and commu
nityexperiences. 

3. Documentation of employee performance in 
specific field experiences to assist in evaluat~ 
ing the employee and to provide feedback on 
training program effectiveness. 

Only police officers with the ability to convey es
sentials of the jub to others and the desire to develop 
new employees should be selected as field trainers. 

Training for field trainers should include but not be 
limited to the following: 
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1. The supervisor's role. 
2. Supervision and human behavior. 
3. Personnel evaluation. 
4. Problem solving techniques. 
5. Teaching methods. 
6. Selection processes. 
7. Counseling. 
8. Partner relations. 

Field trainers should be responsible for bridging 
the gap between what is learned at the training aca
demy and the realities, problems and ordinances of 
each individual community. 

Standard 2.18 In-Service Training* 

The Police Personnel Standards Bureau (PPSB), 
in cooperation with police academies and police 
agencies in New Jersey should define and annually 
review/update a multi-topic, job-related, in-service 
training curriculum for patrol officers, officers per
forming specialized functions and superior officers 
as determined by surveys of training needs. Legis
lation should be enacted mandating every police 
agency to require a/l available officers to participate 
in annual in-service training. The number of hours of 
training for each officer should be determined on the 
basis of the curriculum developed by the PPSB. 

The in-service training curriculum should include 
a combination of courses to be provided at training 
academies and within each police department. In
service training should be designed to maintain up-

'date and improve the necessary knowledge and ~kills 
of each position. Where feasible, training officers 
for each police agency should attend statewide in
service training programs designed for generalist 
police officers and return to their respective agencies 
to pass on the skills and knowledge obtained during 
those programs instead of sending large numbers of 
officers to expensive out-of-hou~~e training programs. 

Training for newly promoted officers and officers 
newly assigned to specialized functions should occur 
within six months of the new assignment. Every po
lice agency should ensure that the information pre
~ented during annual and routine training is included, 
111 part, in promotion examinations and that satis
factory completion of training programs is recorded 
in the police employee's personnel folder in order to 
encourage active participation in these training pro
grams. 

Every police training academy serving more than 
one pOlice agency should enable the police chief 
executives of participating agencies to choose for 
their personnel, elective subjects in addition to the 
minimum mandated training. Every police agency 
should be required to submit an in-service training 
plan annually for the approval of the PPSB. The plan 

• See Community Crime Prevention Standard 4.7. 
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should include the projected in-house and out-of
house training programs for the coming year. 

Standard 2.19 Instruction Quality 
Control 

Every police training entity should immediately 
develop quality control measures to ensure that 
training performance objectives are met. Every train
ing program should ensure that the instructors, pre
sentation methods and training materials are the best 
available. Every police training academy and every 
police agency providing training should ensure that 
aft its instructors are qualified by experience, educa
tion and training. All trainers should be certified as 
qualified by the PPSB. 

Standard 2.20 Planning ,and Evaluating 
Training Programs 

Every police academy and agency should recog
nize the importance of evaluation for determining 
the effectiveness of training and in planning future 
training. Evaluation of police training should include 
the following: 

1. Every police academy and agency providing 
training should establish specific objectives and 
a curriculum for each in-house training program. 

2. Every pOlice agency providing training should 
ensure that its training programs meet the needs 
of the community as well as the police. 

3. The Police Personnel Standards Bureau (PPSB) 
should monitor all basic and in-service training 
programs through periodic review of the objec
tives. curricula and instructor performance. Re
ports should be prepared by the PPSB outlining 
the training performance of each training aca
demy and agency with recommendations for im
provements. 

4. Each trdining academy and police agency should 
periodically evaluate the quality of instructors. 

Standard 2.21 Development of Job-
Related Scoring Systems for Select
ing Personnel for Promotion and 
Specialized Assignment 

The Police Personnel Standards Bureau should 
authorize a professionally recognized task force to 
develop a scoring system for objectively ranking the 
qualifications of personnel for promotion and spe
cialized assignments. The task force should in
volve a competent body of police practitioners, be
havioral scientists and personnel administrators in 
the development process, The scoring systems 
should be developed for applicability to the Depart-



ment of Civil Service and/or police agencies through
out New Jersey. 

The scoring systems should assign a numerical 
weight to each of the following factors: 

1. Educational achievement level. 
2. Training achievement level. 
3. Number of years of experience in police work. 
4. Scores on job-related promotional and special

ty tests. 
5. Annual performance evaluations. 
6. Oral interviews. 

Those Individuals with the highest total scores 
should be considered for promotion. . 

St.andard 2.22 Development of Job
Related Tests for Selecting Officers 
for Specialization and Promotion 

The Police Personnel Standards Bureau should 
authorize a professionally recognized organization or 
study group to develop job-related tests for use in 
selecting police officers for promotion and special
ized assignments. The organization or group should 
involve in the process of test development a compe
tent body of behavioral scientists with experience in 
the development of aptitude and ability tests and 
police practitioners. 

Tests should measure candidates on their knowl
edge and aptitude directly related to each type of 
speci!;\lty and superior position being applied for. The 
tests should be based on research which: (1) Identi
fies the specific role, task and performance objec
tives for each position. These perceptions should be 
compared with actual practice. (2) Clearly estab
lishes the knowledge and skill requirements for each 
positi:>n. Candidates for promotion and specialized 
assignment should be informed in advance of the 
subjects on which they will be tested and the sources 
of information on those subjects such as books, re
ports, training and education programs. 

Standard 2.23 Model Standards for the 
Promotion, Training and Educat50n 
of Officers of Superior Rank 

The Police Personnel Standards Bureau (PPSB) 
should develop model standards to be used by police 
agencies and communities throughout the State for 
determining whether an officer has appropriate quali
fications for promotion. The standards should be 
flexible and provide a balance between varying levels 
of education and training achievement with work 
experience. An officer wilo has successfully com
pleted an extenslve range of jOb-related educational 
and/or training should qualify for promotion after 
fewer years of pOlice experience than an officer who 
h!:ls not obtained higher education or training. By 
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1981 all police officers seeking promotion should be 
required to achieve the minimum qualification. 

The PPSB should establish a minimum jOb-related 
training curriculum for officers of superior rank which 
is consistent with the level of responsibility and func
tions of the position. Officers should receive and suc
cessfully complete at least 100 hours of job-related 
training or the educational equivalent and one year 
on probation prior to promotion. If an officer fails to 
be promoted upon completion of these requirements, 
he or she should be allowed to appeal the decision to 
the independent review board described in Standard 
2.13. 

Superior officers should be required to participate 
and successfully complete 20 hours of job-related in
service training or the educational equivalent every 
year. The PPSB should identify educational courses 
which can be substituted for the training curriculum. 

Educational and training requirements for super
visory, middle management and executive positions 
should be based on research which identifies specific 
roles, tasks and performance objectives of superior 
level positions as well as supervisory, managerial and 
administrative needs of New Jersey police agencies. 

The minimum training or education equivalent for 
police superiors should include but not be limited to: 

1. Traditional and modern organization theory. 
2. System analysis of organizations. 
3. Managerial behavior. 
4. Managing organizational change. 
5. Planning, evaluation and control for programs 

and organizations. 
6. Supervisory techniques and role. 
7. Manpower allocation and distribution. 
8. Policy and procedure development. 
9. Personnel management. 

10. Record keeping and simplification of reports. 
11. Planning, programming and budgeting systems. 
12. Motivation in organization. 
13. Criminal justice system cooperation and coor

dination. 
Training and education programs for police superi

ors should, whenever possible, combine sound police 
management subject matter with modern business 
and public administration techniques. 

Standard 2.24 Model Standards for 
Selection for Specialized Assignment 

The Police Personnel Standards Bureau (PPSB) 
should develop model standards to be used by police 
agencies and communities throughout the State for 
determining whether an officer has appropriate quali
fications for assignment to each specialized function. 
Based on the model standards for each specialized 
area every police agency should establish written 
policy defining specific criteria for the selection 
and placement of specialist personnel so that they 
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are effectively matched to the requirements of each 
specialty. The PPSB should determine, through 
research, whether the model standards are appro
priate and make any necessary adjustments. 

By 1981 all police agencies should develop stan
dards which are consistent with the PPSB model 
standards. 

1. Every police agency should disseminate agency
wide written announcements describing anticipated 
specialist position openings. These announcements 
should include: 

a. The minimum personnel requirements for each 
position; and 

b. The specialized skills or other attributes required 
by the position. 

2. Every police agency should establish written 
minimum requirements for every specialist position. 
These requirements should stipulate the required: 

a. Length and diversity of experience; 
b. Formal education; and 
c. Specialized skills, knowledge and experience. 
3. Every police agency should establish Written 

training requirements for each specialty. These re
quirements may include: 

a. Formal preassignment training; and 
b. Formal on-the-job training. 

4. Every police agency shou;j require satisfactory 
completion of an internally administered internship 
in any specialist position before regular assignment 
to that position. 

Standard 2,25 Educational Incentives 
for Ponce Officers 

Every police agency should immediately adopt a 
formal program of educational incentives to en
courage police officers to achieve a college-level 
education. Colleges and universities, particularly 
those providing educational programs expressly for 
police personnel, should schedule classes at a time 
when police officers can attend. 

1. When it does not interfere with efficient admin
istration of police agencies, duty and shift assign
ments should be made to accommodate attendance 
at local colleges; any shift or duty rotation system 
should also be designed to facilitate college atten
dance. 

2. Financial assistance to defray the expense of 
books, materinls. tuition and other reasonable ex
pens1as should be provided to a police officer when: 

a. Enrolled in courses or pursuing a degree that 
will increase, directly or indirectly. his or her 
value to the police service; and 

b. Job performance is satisfactory. 
3. I ncentive pay should be provided for the attain

ment of specified levels of academic achievement. 
Educational incentive pay should escalate with at
tainment of higher levels of education and higher 
ranks. 

4. The State Department of Higher Education 
should require all colleges and universities, particu
larly those providing educational programs expressly 
for police personnel, to schedule classes at hours 
and locations that will facilitate the attendance of 
police officers. 

a. Classes should be scheduled for presentation 
during daytime and evening hours within 
the same academic period, semester or 
quarter; 

b. When appropriate, colleges and universities 
should present classes at locations other than 
the main campus so police officers can attend 
more conveniently; 

c. College-level courses shOUld not be presented 
in police departments or facilities. 

Standard 2.26 Personnel Evaluation 
for Promotion and Advancement 

Every police agency should immediately begin a 
periodic evaluation of all personnel in terms of their 
potential to fill positions of greater responsibility. The 
selection of personnel for promotion and advance
ment should be based on criteria that relate speci
fically to the responsibilities and duties of the higher 
position. 

1. Every agency periodically shOUld evaluate the 
potential of every employee to perform at the next 
higher level of responsibility. 

2. Every agency should require that personnel 
demonstrate the ability to assume greater resp0l1si
bility prior to promotion or advancement and should 
continue to observe employee performance closely 
during a probationary period of at least one year 
from the date of promotion or advancement. 



STANDARDS FOR POLICE ROLE: 
POLICIES, PROCEDURES AND RULES 

Standard 3.1 Establishment of Model 
Policy, Procedure and Rule Manuals 

The Commission on Local Police Services should 
engage in a continuous process of developing model 
manuals to assist police agencies in developing de
partmental policy, procedure and rule statements. 
The model manuals should be based on extensive 
research which identifies generally accepted poli
cies and procedures and innovative policies and pro
cedures which are proven effective through experi
mental testing in police agencies. Supplements to the 
manuals should be disseminated to all police agen
cies listing new court rules, court decisions and sta
tutes which impact on police agencies. 

Standard 3.2 Statutory Reform 

The Commission on Local Police Services should 
have continuous responsibility for evaluating statutes 
relating to police authority and annually recommend
ing to the Legislature needed additions, deletions and 
clarification. All recommendations should be based 
on research involving surveys of police, prosecution, 
courts, public defender and correctional persrmnnel; 
attitude surveys of the public concerning what be
havior they want to be outlawed; and analyses of 
judicial dispositions cr criminal cases especially in 
the areas of sentencing disparities and judicial 
discretion. The Commission should: 

1. Analyze statutes relating to police authority and 
powers and recommend appropriate modifi
cations to the Legislature. 

2. Analyze statutes affecting the recruitment, 
selection, training and promotion of police 

• See Communit)! Crime Prevention Standard 4.6 and Pre
Adjudication Alternatives Standards 1.1-1.6. 

officers and recommend appropriate modifi
fications to the Legislature. 

3. Analyze court rules, court decisions and stat
utes covering police operational procedures 
and recommend modifications to the courts 
and Legislature. . 

4. Identify those criminal statutes which are 
vague, ambiguous and for which enforceability 
is impractical and make specific recommenda
tions to the Legislature. 

5. Recommend other statutory additions, dele
tions or modifications in other areas as 
deemed appropriate for increasing the effec
tiveness of law enforcement. 

Standard 3.3 Agency Policy and 
Procedure 

Every police chief executive should develop, with 
input from COLPS, police officers, representatives 
of local government and the community, written 
policy and procedure statements.* Policies and pro
cedures should include but not be limited to the fol
lowing: 

1. I dentify a priority of services that should be 
provided by the police agency and those ser
vices which can be provided by other public 
and private agencies. 

2. Identify those crimes which are of a priority 
nature. 

3. Establish a policy, procedure and rule manual 
based on agency priorities and which ad
dressess all situations in which police officers 
will be confronted. 

4. Establish procedures for receiving, investigat
ing and adjudicating informal complaints 
against police officers. 

The public should be informed through the mass 
media as to police agency policies and priorities. 

STANDARDS FOR 
COMMUNITY CRIME PREVENTION 

Standard 4.1 Establishment of a U ni-
form Statewide Building and Com
munity Security Code 

The State should enact an amendment to the 
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present State Building Code to incorporate a Uni
form Building Security Gode. Local governments 
should be authorized to establish local security codes 
that equal or exceed the State code. The formulation 
of the code should be done in cooperation with bUild
ing, fire and public safety departments, utilizing the 



expertise of urban planners, architectural firms, se
curity companies and officials from communities 
that already have such codes. The codes should take 
into account the least costly alternatives for imple
mentation. 

Two aspects should be considered in developing 
these codes: building security and security of the 
area surrounding the buildings. The codes should 
differentiate between existing structures and those to 
be constructed in the future. Ivlinimum requirements 
for new structures and/or new uses should include: 

a. Adequate lighting; 
b. Visible entrances and exits; 
c. Secure doors, windows. locks. latches; 
d. Alarms; and 
e. Street and housing identification. 
Buildings constructed in the future should meet 

these criteria and aspects of environmental design 
such as: 

a. Maximum density of housing; 
b. Juxtapositioning of access paths and housing 

to facilitate surveillance from within and out
side; 

c. Quality of building materials; 
d. Adequate recreation facilities and parks; 
e. Adequate space between buildings; 
f. Entrances and access paths free from obsta

cles for visibility; and 
g. Juxtapositioning safe zones with other areas. 
Building security codes should be developed for 

industries. businesses. mUlti-dwelling apartments 
and homes built after a date mandated by legislation. 

Standard 4.2 Enforcement of Building 
Security Codes 

The means of enforcing building security codes 
covering public and private buildings should be car
ried out by local government through security sur
veys followed by a notice of violations. Manpower for 
conducting surveys of businesses. industries, apart
ment dwellings and newly constructed homes (before 
sale) must include crime prevention officers where 
available, fire officers. building inspectors or a com
bination of the three trained in security inspection 
methods. Failure to comply with security codes 
should result in a notice identifying violations. Follow
up surveys should be performed within a reasonable 
time, depending on the extensiveness of violations 
and citations issued for continued violations. Compli
ance as a condition for obtaining government con
tracts, loans or grants should be used to enforce the 
code at the State and local level. Homeowners 
should be allowed and encouraged to request secu
rity surveys but compliance with recommendations 
should be optional. 

• See Standard 4.6, "Establishment of Regional Crime Preven
tion Bureaus and Activities" and "Supporting Methodology 
for Standards" for implementation of this standard. 
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Standard 4.3 Mass Media Crime Pre
vention 

liaison between law enforcement officials and the 
mass media (television. radio and newspapers) 
should be established to utilize public service time for 
airing crime prevention messages. Mass media 
crime prevention should present individuals and busi
ness /{Jeople with methods for protecting their proper
ty, families and persons from a broad range of crimes 
including burglary, robbery, assault, consumer fraud, 
vandalism and shoplifting. Messages should also be 
aimed at increasing the reporting of crimes and SLlS

picious activities by informing the public as to what 
to look for and how to report it. 

Standard 4.4 Identification and 
Recovery of Stolen Property 

Methods for identification and recovery of stolen 
property should be improved. Such improvements 
should include changes in legislation and procedure. 

1. N.<'.S.A. 45:22-34 should be amended to 
cover: 

a. Repair service businesses that sell used 
merchandise; 

b. Sale and trade-in of used merchandise; 
c. The description of merchandise forwarded 

to local police to include any and a/l. serial 
numbers, identification marks and signa
tures; and 

d. Purposeful failure to comply with or con
spiracy to ignore this statute shOUld be a 
misdemeanor. 

2. All statutes covering the possession, sale, 
transfer, acqUisition and handling of used merchan
dise should be enforced aggressively by law enforce~ 
ment investigative personnel and/or crime prevention 
officers.'" To facilitate implementation of this stan
dard and enforcement of N.J.S.A. 45:22-34 the 
Attorney General's office should: 

a. Order the State Criminal Information System 
(SCIS) to develop a statewide standardized 
form for the recording of used ri~E,rchandise 
as mandated by N.J.S.A. 45:22-34. This form 
should allow easy transference of information 
to the SCIS. 

b. Ensure that there is adequate manpower for 
the SCIS to receive and compute queries 24 
hours a day. seven days a week and on hoii
days. 

3. Crime prevention bureaus through implemen
tation of Standard 4.3, "Mass Media Crime Preven
tion" should encourage individuals and bUsinesses to 
maintain a list of identification numbers and descrip
tions for all valuable portable items such as televi
sions, radios, stereos, appliances, typewriters, add
ing maohines and tools. All retailers should distribute, 



free of charge l a form developed by SCIS and distri
buted by local law enforcement agencies or crime 
prevention bureaus by which customers can list seri
al numbers and descriptions of merchandise pur
chased and other portable valuables at home. Indi
viduals seeking to purchase used merchandise from 
others should be encouraged to contact local law 
enforcement agencies to check the serial numbers 
and description of the merchandise against stolen 
property reported in the SCIS. 

Standard 4.5 Property Insurance Rate 
Reductions for Participation in 
Operation Identification and Security 
Survey Programs 

The State Department of I nsurance should contact 
insurance companies to develop a rate policy that 
assigns lower insurance rates to home owners, busi
nessmen and industries for implementing operation 
identification and security survey recommendations. 
Participants should receive certification of imple
mentation that can be forwarded to insurance com
panies. 

Rate policy reductions should be coordinated with 
the Crime Indemnity Program of New Jersey which 
is sponsored by the Department of Insurance. It 
should also be coordinated with the Federal Crime 
I nsurance Program for Commercial and Residential 
Policies which is sponsored by the Federal Insurance 
Administration of the United States Department of 
Housing and Urban Development. (See "Supporting 
Methodology" of this chapter). 

Standard 4.6 Establishment of Regional 
Crime Prevention Bureaus and 
Activities 

Law enforcement agencies should establish and 
disseminate to the public and every agency em
ployee, written policy acknowledging that crime de
fies jurisdictional boundaries and that crime preven
tion is a legitimate function of law enforcement per
sonnel. This policy should indicate that police efforts 
in this area depend upon public participation. 

Law enforcement agencies and local governments 
within each county and region of the State should 
develop a coordinated crime prevention program 
through the establishment of crime prevention 
bureaus which transcend municipal boundaries. 
Crime prevention bureaus should have the following 
functions: 

• See also Administration of Corrections Standards 11.17-11.19 
and Communlty Involvement Standards 2.1-2.16 and "Support
Ing Methodology" of this chapter. 
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1. To encourage members of the public to take an 
active role in preventing crime through: 

a. Providing information leading to the arrest and 
conviction of criminal offenders; 

b. Participating in target hardening activities; 
c. Becoming involved in identification and re

covery of stolen property programs including 
enforcement of N.J. S.A. 45:22-34, 2A: 111-25, 
2A:111-26 

2. Assist in the establishment of volunteer neigh
borhood security programs that involve the public 
in neighborhood crime prevention and reduction. 

3. Provide residential, business and indt'stry 
security surveys. 

4. Establish liaison with the mass media to imple
ment Standard 4.3, "Mass Media Crime Prevention." 

5. Foster and coordinate activities in established 
civic, social, professional, public and private organi
zations to prevent crime through programs dealing 
with social and economic correlates to crime* such 
as: 

a. Drug abuse; 
b. Education and job skill deficiencies; 
c. Unemployment of youths; 
d. Broken homes; 
e. Psychological and family problems; 
f. Unemployment for ex-offenders and hard core 

unemployables; 
g. Lack of recreation; 
h. Mental and physical health problems. 
6. To develop an annual report on the activities 

and results produced by the crime prevention bureau 
and to present the report at a public meeting. 

7. Develop any other activities as deemed neces
sary. 

Crime prevention bureau activities should be 
based on crime analysis studies and coordinated with 
other law "enforcement strategies. Such studies 
should either be done locally or through the State 
Uniform Crime Report and should identify: 

a. Types of crimes committed; 
b. Geographic location of crime; 
c. Time of day specific crimes occur; 
d. Modus operandi of criminals; and 
e. Suspects: age, sex, employment status, resi

dence and other personal characteristics. 

Standard 4.7 Training and Technical 
Assistance for Crime Prevention 

Crime prevention training should be developed by 
the Police Training Commission (PTC) in several 
areas: 

a. Training for crime prevention specialists oper
ating in crime prevention bureaus in target 
hardening and security surveying; 



b. Training in public speaking for officers who 
frequently address public groups; 

c. Minimum training for patrol officers and inves
tigators in target hardening. 

Such training should be made available not only 
to police officers, but to police reserve, special po
lice, fire officers, building inspectors and civilian spe
cialists. 

The Police Training Commission should expand 
its technical assistance capabilities to include crime 
prevention. PTC technical assistance should pro
vide aid to regional crime prevention efforts in devel
oping and coordinating crime prevention bureaus and 
developing community initiatives in other public and 
private agencies. 

Standard 4.8 Establishmerltof a 
Clearinghouse for Crime Pre
vention Materials and Infor
mation 

The State library should establish a clearinghouse 
for crime prevention materials and information to be 
provided upon request to local communities, crime 
prevention bureaus and libraries. The libr.:try should 
collect information developed by various law enforce
ment agencies throughout the country, security com~ 
panies and national associations. Such information 
should include crime prevention: 

a. Movies and slides; 
b. Pamphlets, posters and stickers; 
c. Books and reports. 

STANDARDS FOR 
PROSECUTION AND DEFENSE 

Prosec uiion 

Standard 5.1 The Function of the 
Prosecutor 

The county prosecutor is the chief law enforce
ment official in the county. The office of prosecutor 
is an agency of the executive branch of government 
which is charged with the duty to see that the laws 
are faithfully executed and enforced in order to main
tain the rule of law. His responsibilities include the 
detection, apprehension and prosecution of persons 
accused of crimes. He is both an administrator of 
justice and an advocate; he must exercise sound 
discretion in the performance of his functions. The 
duty of the prosecutor is to seek justice, not merely 
to convict. 

It is the duty of the prosecutor and his assistants 
to know and be guided by the standards of profes
sional conduct as defined in codes and canons of the 
legal profession and in these standards. 

Standard 5.2 Assuring High Standards 
of Professional Skm 

The county prosecutor must have been admitted to 
:he practice of law in New Jersey for at least ten 
years. 

The offices of county prosecutor and his staff 
should be full-time occupations. Professional com
petenco should be the only basis for selection for 
prosecutorial office. The prosecutor should be au
thorized to serve a minimum term of five years at an 
annual salary equal to that of the county court judge. 
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Prosecutors should select their staffs on the basis 
of professional competence without regard to parti
san political influence. In order to achieve the ob
jective of professionalism and to encourage com
petence in such offices, compensation for staffs 
should be commensurate with the high responsibili
ties of the office and comparable to the compensa
tion of their peers in the private sector. 

Standard 5.3 The Prosecutor's I nvesti
gative Role 

One of the prosecutor's duties is to represent the 
State in court. He should cooperate with the police 
in their investigation of crime. Each prosecutor also 
should have investigatorial resources at his disposal 
to assist him in case preparation. to supplement the 
results of police investigation when pOlice lack ade
quate resources for such investigation and when 
appropriate to undertake initial investigations of pos
sible violations of the law. 

A prosecutor has the obligation to detect and ar
rest, as well as to obtain indictments and prosecute 
them, and is under duty to investigate suspicious 
sitUations and determine facts in the process of de
tecting and arresting. 

The prosecutor should be given the power, inde- . 
pendent of the grand jury but subject to appropri
ate safeguards. to issue subpoenas requiring poten
tial witnesses in criminal cases to appear for ques
tioning. Upon unjustified failure to appear for ques
tioning or to respond to specific questions, such 
witnesses should be subject to possible contempt 
penalties of the court. initiated by the prosecutor. 
This power should be granted only upon limitation of 
the grand jury function as described in Standard 9.1. 
"Limitation of the Grand Jury FU"1ction." 



The office of the prosecutor should review all appli
cations for search warrants prior to their submission 
by law enforcement officers to a judge for approval; 
no application for a search wammt should be sub
mitted to a judge unless the prosecutor or assistant 
prosecutor approves the applic,ation. 

Standard 5.4 I nterrelationship of 
Prosecution Offices Within the 
State 

Each county should have at least one full-time 
prosecutor and the supporting staff necessary for ef
fective prosecution. Local authority and responsi
bility for prosecution should be properly vested at the 
county level. The State Attorney General should 
have general supervisory power over the prosecutors 
and should use the powers of his office to coordinate 
and make uniform the enforcement policies of the 
State, 

The county prosecutors should also assist in the 
coordination of enforcement policies of their of
fices to improve the administration of justice and as~ 
sure the maximum practicable uniformity in the en
forcement of the criminal law throughout the State. 
An association of prosecutors should be established 
to this end. 

In cases where questions of law of statewide in
terest or concern arise which may create important 
precedents, the prosecutor should consult with the 
Attorney General of the State. 

A central pool of supporting resources and man
power, including but not limited to laboratories, in
vestigators, accountants, special counsel and other 
experts, to the extent needed should be maintained 
by the State government and should be available to 
all prosecutors, 

While we retain our present Municipal Court sys
tem all prosecutions should be presented by a prose
cuting attorney. 

Standard 5.5 Salaries of Assistant 
Prosecutors; Full-Time Devotion to 
Duty; Tenure 

Assistant prosecutors required to devote their 
full time to the duties of their office shall receive an
nual salaries to be fixed by the appropriate authority 
on recommendation of the county prosecutor. 

A county prosecutor who devotes his entire time to 
the duties of his office, in accordance with the pro
visions of P.L. 1970, c,6 (N.J.S.A. 2A:1S8-1.1) may 
in his sole discretion appOint assistant prosecutors in 
his office to permanent positions in the classified ser
vice without competitive examination. Such appoint
ment shall be made from those assistant prosecutors 
in his office who have served at least three years in 
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the aggregate as an assistant county prosecutor or 
Deputy Attorney General in the Division of Criminal 
Justice and such persons shall be required to devote 
their entire time to the performance of their official 
duties. The number of such assistant prosecutors 
appointed to permanent pOSitions shall be limited to 
a specified percent of assistant prosecutors serving 
in any given county. Such assistant prosecutors as 
shall be appointed to permanent positions shall not 
be removed from such positions except in the man
ner provided under the provisions of Title 11 of the 
Revised Statutes relating to permanent employees 
in the classified service, 

Each county prosecutor shall appoint one assist
ant prosecutor who shall be designated as first 
assistant prosecutor; however, the provision of 
permanent positions shall not apply to the position 
of first assistant prosecutor. 

Standard 5.6 Regulation Concerning 
Political Activity 

"\) 

No prosecutor, assistant prosecutor, detective, 
investigator or other person employed in the office of 
the county prosecutor may engage in any political 
activity at any time whether on or off duty, except: 

1. That he or she may make political contributions 
and purchase tickets to political affairs in an aggre
gate not to exceed $100 annually and for 
which a written receipt is obtained; and 

2. That he or she may attend affairs held for pol
itical purposes. 

The above rule prohibits but is not limited to the 
following activities: 

1. Any candidacy for elective public or political 
office. 

2. Any holding of an office in or employment with 
or any working actively on behalf of any political 
party, organization or club. 

3. Any participation in any political campaign. 
4. Any exhibiting of ;>igns concerning political 

candidates on one's person, vehicle or home. 
5. Any use of one's name in connection with any 

political material. 
6. Any sale or distribution of tickets to any affair 

held for any political purpose whatsoever (this pro
hibition includes but is not limited to any affair held 
by or on behalf of any candidate for or incumbent of 
any public or political office or by or on behalf of any 
political party, organization or club). 

7. Any soliCiting or accepting of any contribution 
either directly or through a third person to or on be
half of any candidate for public or political office, to 
or on behalf of any political organization or for any 
other political purposes whatsoever. 

8. Any use of one's official influence to modify 
the pOlitical action of another. 

9. Any working at the polls during election time or 
as an election official at any time. 
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Standard 5.7 Discretion in the Charging 
Decision 

In addressing himself to the decision whether to 
charge, the prosecutor should first determine wheth
er there is evidence which would support a convic
tion. A prosecutor shall not institute or cause to be 
instituted criminal charges when he believes that 
the charges are not supported by probable cause. 

The prosecutor is not, however, obliged to present 
all charges which the evidence might support. The 
prosecutor may in some circumstances and for good 
cause consistent with the public interest decline to 
prosecute. 

Standard 5.8 Discretion as to Non
Criminal Disposition 

The prosecutor should explore the availability of 
non-criminal disposition, including programs of 
rehabilitation, formal or informal, in deciding whether 
to press criminal charges; especially in the case of a 
first offender, the nature of the offense may warrant 
non-criminal disposition. 

Prosecutors should be familiar with the resources 
of social agencies which can assist in the evaluation 
of cases for diversion from the criminal process. 

Standard 5.9 Relations with the Police 
and Probation Department 

The prosecutor should provide legal advice to the 
police concerning police functions and duties in 
criminal matters. 

The prosecutor should cooperate with police in 
providing the servic'3s of his staff to aid in training 
police in the performance of their function. 

The prosecutor should foster cooperation with the 
probation' department in an atmosphere of mutual 
respect and integrity. 

Standard 5.10 Prompt Disposition of 
Criminal Charges 

It is unprofessional conduct for a prosecutor in
tentionally to use procedural devices for delay for 
which there is no legitimate basis. 

The prosecutor function should be so organized 
and supported with staff .and facilities as to enable it 
to dispose of all criminal charges promptly. 

Standard 5.11 Conflicts of Interest 

A prosecutor should avoid the appearance or 
reality of a conflict of interest with respect to his 
official duties. 

23 

Standard 5.12 Availability for Plea 
Discussions 

The prosecutor should make known a genera! 
policy of willingness to consult with defense counsel 
concerning disposition of charges by plea. 

It is unprofessional conduct for a prosecutor to 
engage in plea discussions directly with an accused 
who is represented by counsel, except with coun
sel's approval. If the accused refuses to be repre
sented by counsel, the prosecutor may properly dis
cuss disposition of the charges directly with the 
accused; the prosecutor would be well advised, how
ever, to request that a lawyer be designated by the 
court. 

If the prosecutor finds he is unable to fulfill an 
understanding previousiy agreed upon in plea dis
cussions, he should give notice promptly to the de
fendant and cooperate in securing leave of the court 
for the defendant to withdraw any plea and take other 
steps appropriate to restore the defendant to the 
position he was in before the understanding was 
reached or plea made. 

A prosecutor may not properly participate in a 
disposition by plea of guilty if he is aware that the 
accused persists in denying guilt or the factual basis 
for the plea, without disclosure to the court. 

Standard 5.13 Filing Procedures and 
Statistical Systems 

The prosecutor's office should have an efficient 
file control system and a statistical system, either 
automated or manual, sufficient to permit the pro
secutor to evaluate and monitor the performance of 
his office. 

Each prosecutor's office should develop a detailed 
statement of office practices and policies for distri
bution to every assistant prosecutor. These policies 
should be reviewed every six months. The statement 
should include guidelines governing screening, diver
sion and plea negotiations, as well as other internal 
office practices. This should all be contained in a 
manual which would be distributed to new personnel. 

Standard 5.14 Training and Education 

Education programs should be utilized to assure 
that prosecutors and their assistants have the high
est possible professional competence. Attendance 
should be mandatory for newly appointed prosecu
tors at these prosecutor training courses. The course 
should be completed either prior to taking office or 
within a specified time period after assuming office. 
I n-house training programs for new assistant pro
secutors shOUld be available in all prosec~tion of
fices. All prosecutors and their assistants shOUld 
attend a formal prosecutor's training course each 
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year, in addition to the initial orientation and training 
course. 

Training programs should also be instituted for 
other new personnel and for the continuing education 
of the prosecutorial staff. 

Standard 5.15 Opening Statement 

In his opening statement the prosecuto: should 
confine his remarks to evidence he intends to offer 
which he believes in good faith will be available and 
admissible and a brief statement of the issues in the 
case. It is unprofessional conduct to allude to any 
evidence unless there is a good faith and reasonable 
basis for believing that such evidence will be ten
dered and admitted in evidence. 

Standard 5.16 Selection of Jurors 

I n those cases where it appears necessary to con
duct a pretrial investigation of the background of 
jurors the prosecutor should restrict himself to in
vestigatory methods which will not harass or unduly 
embarrass potential jurors or invade their privacy 
and, whenever possible, he should restrict his investi
gation to records and sources of information alrcndy 
in existence. 

The opportunity to question jurors should be used 
solely to obtain information for the intelligent exer
cise of challenges. 

Standard 5.17 Relations with Jury 

It is unprofessional conduct for the prosecutor to 
communicate privately with persons summoned for 
jury duty or impaneled as jurors concerning the case 
prior to or during the trial. The prosecutor should 
avoid the reality or appearance of any such improper 
communications. 

The prosecutor should treat jurors with deference 
and respect, avoiding the reality or appearance of 
currying favor by a show of undue solicitude for their 
oomfort or convenience. 

After verdict, the prosecuting attorney should not 
communicate with jurors about the case. 

Standard 5.18 Presentation of Evidence 

it is unprofessional conduct for a prosecutor know
ingly and for the purpose of bringing inadmissible 
matter to the attention of the judge or jury to offer 
inadmissible evidence, ask legally objectionable 
questions, or make other impermissible comments or 
arguments in the presence of the judge or jury. 

It is unprofessional conduct for a prosecutor to 
permit any tangible evidence to be displayed in the 
view of the judge or jury which would tend to prej
udice fair consideration by the judge or jury until 
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such time as a good faith tender of such evidence is 
made. 

It is unprofessional conduct to tender tangible 
evidence in the view of the judge or jury if it would 
tend to prejudice lair consideration by the judge or 
jury unless there is a reasonable basis for its admis
sion in evidence. When there is any doubt about the 
admissibility of such evidence it should be tendered 
by an offer of proof and a ruling obtained. 

Standard 5.19 Relations with Pros
pective WitnGsses 

It is unprofessional conduct for a prosecutor to 
compensate or to offer to compensate a witness, 
other than an expe(t, for giving testimony, but it is 
not improper to reimburse an ordinary witness for the 
reasonable expenses of attendance upon court, in
cluding transportation and loss of income, provided 
there is no attempt to conceal the fact of reimburse
ment. 

I n interviewing a prospective witness it is proper 
when the prosecutor deems necessary for the prose
cutor or his investigator to caution the witness con
cerning possible self-incrimination and his possible 
need for counsel. 

Standard 5.20 Examination of Wit
nesses 

The interrogation of all witnesses should be con
ducted fairly, objectively and with due regard for the 
dignity and legitimate privacy of the witness, and 
without seeking to intimidate or humiliate the wit
ness unnecessarily. 

The prosecutor's belief that the witness is telling 
the truth does not necessarily preclude appropriate 
cross-examination in all circumstances, but may 
affect the method and scope of cross-examination. 
He should not misuse the power of cross-examina
tion or impeachment to discredit or undermine a wit
ness if he knows the witness is testifying truthfully. 

It is unprofessional conduct for a prosecutor to call 
a witness who he knows will claim a valid privilege 
not to testify, for tile purpose of impressing upon the 
jury the fact of the claim of privilege. 

It is unprofessional conduct to ask a question 
which implies the existence of a factual predicate 
which the examiner cannot support by evidence. 

Standard 5.21 Relations with Expert 
Witnesses 

A prosecutor who engages an expert for an opin
ion should respect the independence of the expert 
and should not seek to dictate the formation of the 
expert's opinion on the subject. To the extent neces
sary, the prosecuting attorney should explain to the 
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expert his role in the trial as a witness called to aid 
the fact-finders and the manner in which the examin
ation of witnesses is conducted. 

Standard 5.22 Argument to the Jury 

The prosecutor may argue all reasonable inferen
ces from evidence in the record. It is unprofessional 
conduct for the prosecutor intentionally to misstate 
the evidence or mislead the jury as to the inferences 
it may draw. 

It is unprofessional conduct for the prosecutor to 
express his personal belief or opinion as to the truth 
or falsity of any testimony or evidence or the guilt of 
the defendant. 

The prosecutor should not use arguments calcu
lated to inflame the passions or prejudices of the 
jury. 

The prosecutor should refrain from argument 
which would divert the jury from its duty to decide 
the case on the evidence, by injecting issues broader 
than the guilt or innocence of the accused under the 
controlling law, or by making predictions of the con
sequences of the jury's verdict. 

Standard 5.23 facts Outside the Record 

It is unprofessional conduct for the prosecutor in
tentionally to refer to or argue on the basis of facts 
outside the record whether at trial or on appeal, un
less such facts are matters of common public knowl
edge based on ordinary human experience or mat
ters of which the court may take judicial notice. 

Standard 5.24 Disclosure of Evidence 
and Discovery 

It is unprofessional conduct for a prosecutor to fail 
to disclose to the defense at the earliest feasible op
portunity evidence which would tend to negate the 
guilt of the accused or mitigate the degree of the of
fense or reduce the punishment. 

The prosecutor should comply in good faith with 
discovery procedures under the applicable law. 

It is unprofessional conduct for a prosecutor inten
tionally to avoid pursuit of evidence because he be
lieves it 'Niil df.\mage the prosecution's case or aid 
the accused. 

Standard 5.25 Exploitation of Office 

The prosecutor should not exploit his office by 
means of personal publicity connected with a case 
before trial, during trial and thereafter. 

Standard 5.26 Sentencing 

The prosecutor should not make the severity of 
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sentences the index of his effectiveness. To the ex
tent that he becomes Involved in the sentencing pro
cess, he should seek to assure that a fair and in
formed judgment is made on the sentence and to 
avoid unfair sentence disparities. 

Where sentence is fixed by the judge without jury 
participation, the prosecutor should be permitted to 
appear and make his general recommendation 
known; however, ordinarily he should not make any 
specific recommendation as to the specific term of 
imprisonment unless such a recommendation is re
quested by the court or he has agreed to make a 
recommendation as the result of plea discussions. 

The prosecutor should assist the court in basing 
its sentence on complete and accurate information 
for use in the presentence report. If incompleteness 
or inaccurateness in the presentence report comes 
to his attention, he should take steps to present the 
complete and correct information to the court and 
defense counsel. 

Standard 5:27 Courtroom Decorum 

The prosecutor should support the authority of the 
court and the dignity of the trial courtroom by strict 
adherence to the rules of decorum and by manifest
ing an attitude of professional respect toward the 
judge, opposing counsel, witnesses, defendants, 
jurors and others in the courtroom. 

When court is in session the prosecutor should 
address the court, not opposing counsel, on all mat
ters relating to the case. 

It is unprofessional conduct for a prosecutor to en
gage in behavior or tactics purposefully calculated to 
irritate or annoy the court or opposing counsel. 

A prosecutor should comply promptly with all or
ders and directives of the court, but he has a duty to 
have the record reflect adverse rulings or judicial 
conduct which he considers prejudicial. He has a 
right to make respectful requests for reconsidera
tion of adverse rulings. 

A prosecutor should be punctual in attendance in 
court and in the submission of all motions, briefs and 
other papers. He should emphasize to all witnesses 
the importance of punctuality in attendance in court. 

Prosecutors should take leadership in developing, 
with the cooperation of the courts and the bar, a code 
of decorum and professional etiquette for courtroom 
conduct. 

Standard 5.28 Calendar Control 

Control over the trial calendar should be vested in 
the court. The prosecuting attorney should advise the 
court of facts relevant in determining the order of 
cases on the calendar, and set forth reasons for any 
delay. 



Standard 5.29 Duty to Improve the Law 
It is an important function of the prosecutor to seek 

to reform and improve the administration of criminal 
Justice. When inadequacies or injustices in the sub
stantive or procedural law come to his attention, he 
should stimulate efforts for remedial action. 

Defense 
Standard 5.310 Role of Defense Counsel 

Counsel for the accused is an essential component 
of the administration of criminal justice. A court 
properly constituted to hear a criminal case must be 
viewed as a tripartite entity consisting of the judge 
(and jury, where appropriate), counsel for the pro
secution, and counsel for the accused. 

The basic duty the lawyer for the accused owes to 
the administration of justice is to serve as the ac
cused's counselor and advocate, with courage, devo
tion and to the utmost of his learning and ability, and 
according to law. 

The defense lawyer, in common with all members 
of the bar, is subject to standards of conduct sta.ted 
in statutes, rules, decisions of court, and codes, 
canons or other standards of professional conduct. 
He has no duty to execute any directive of the ac
cused which does not comport with law or such 
standards. It is the duty of every lawyer to know the 
standards of professional conduct as defined in 
codes and canons of the legal profession to the end 
that his performance will at all times bo guided by ap
propriate standards. The functions and duties of de
fense counsel are governed by such standards 
whether he is assigned or privately retained. 

Standard 5.31 Public Defender Selec
tion, Term, Salaries, Organization 

New Jersey's statewide public defender system, 
established in 1967 pursuant to N.J.S.A. 2A: 158A-1 , 
et. seq., should be continued and improved where 
possible. The provisions of N.J.S.A. 2A:158A-i, et. 
seq., with respect to the appointment, term, authority 
and duties of the Public Defender should be contin
ued. Adequate funding should be prtlvided by the 
State Legislature for the Office of the Public De
fender to carry out all of its statutory responsibilities. 

Public defenders should select their staffs on the 
basis of professional competence without regard to 
partisan, political influences. I n order to achieve 
the objective of professionalism and to encourage 
competence in such offices, compensation for staffs 
should be commensurate with the responsibilities of 
the office and comparable to the compensation of 
their peers in the private sector. 

Education programs should be utilized to assure 
that public defenders and their assistants have the 
highest possible professional competence. Atten" 
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dance should be mandatory for newly appointed de
fenders at these training courses. The course should 
be completed either prior to taking office or within a 
specified time period after assuming office. In-house 
training programs for new assistant defenders should 
be available in all public defender offices. All public 
defenders and their assistants should attend a for
mal training course each year, in addition to the ini
tial orientation and training course. 

Training programs should also be instituted for 
other new personnel and for the continuing education 
of the staff. 

Standard 5.32 Inmate Counsel 

Counsel should be available &t penal and correc-
. tional institutions to advise any inmate desiring to 
appeal or collaterally attack his conviction. An attor" 
ney also should be provided to represent: an indigent 
inmate of any detention facility at any proceeding 
affecting his detention or early release; an indigent 
parolee at any parole revocation hearing; and an in
digent probationer at any proceeding affecting his 
probationary status. 

Standard 5.33 Public Activity 

The public defender should seek to maintain his 
office and the performance of its function free from 
political pressures that may interfere with his ability 
to provide effective defense services. He should 
assume a role of leadership in the general commu
nity, interpreting his function to the public and seek" 
ing to hold and maintain their support of and respect 
for this function. 

The relationship between the law enforcement 
component of the criminal justice system and the 
public defender should be characterized by profes
sionalism, mutual respect and integrity. It should not 
be characterized by demonstrations of negative per" 
sonal feelings on one hand or excessive familiarity 
on the othf)r. 

Standard 5.34 Communication 

Prompt and effective communication with a lawyer 
should be guaranteed by statute or rule of the court. 

To ensure the privacy essential for confidential 
communication between lawyer and client, adequate 
facilities should be available for private discussions 
between counsel and accused in jails, prisons, court 
houses and other places where accused persons 
must confer with counsel. 

Standard 5.35 Referral Service for 
Criminal Cases 

To assist persons who wish to retain counsel 
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privately and who do not know a lawyer or how to en
gage one, a referral service should be established for 
criminal cases. The referral service should maintain 
a list of lawyers willing and qualified to undertake the 
defense of a criminal case; it should be so organl:'ed 
that It can provide prompt service at all times. 

The availability of the referral service should be 
publicized. I n addition, notices containing the essen~ 
tial information about the referral service and how to 
contact it should be posted conspicuously in police 
stations, jails and wher~ver else it is likely to give 
effective \,otice, 

Standard 5.36 Prohibited Referrals 

It is unprofessional conduct for a lawyer to com~ 
pensate others for referring criminal cases to him. 

It is unprofessional conduct for a lawyer to accept 
referrals by agreement or as a regular practice from 
law enforcement personnel, bondsmen or court 
personnel. 

It is unprofessional conduct to accept referrals of 
criminal cases regularly except from an authorized 
referral agency or a lawyer referring a case in the or
dinary course of practice. 

Regulations and licensing requirements governing 
the conduct of law enforcement personnel, bonds
men. court personnel and others in similar positions 
should prohibit their referring an accused to any par
ticular lawyer and should require them. whei1 asked 
to suggest the name of an attorney. to direct the ac
cused to the referral service or to me local bar asso
ciation if no referral service exists. 

Standard 5.37 Relationship With Client; 
Control and Direction of Case 

Defense counsel should seek to establish a rela
tionship of trust and confidence with the accused. 
The lawyer should explain the necessity of full disclo
sure of all facts known to the client for an effective 
defense, and he should explain the obligation of con
fidentiality which makes privileged the accused's 
disclosures relating to the case. 

The conduct of the defense of a criminal case re
quires trained professional skill and judgment; there
fore. the technical and professional decisions must 
rest with the lawyer without impinging on the right of 
the accused to make the ultimate decisions on cer
tain matters, The decisions which are to be made by 
the accused after full consultation with counsel in
clude: (i) what plea to enter; (ii) whether to waive 
jury trial; (iii) whether to testify in his own behalf; 
(iv) whether to appeal, and (v) whether to waive any 
constitutional rights. 

The decisions on what witnesses to call, whether 
and how to conduct crosl.-examination, what jurors 
to accept or strike, what trial motions shoUld be 
made and all other strategic and tactical decisions 
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are ordinarily the province of the lawyer after consul
tation with his client. However. the lawyer must al
ways recognize that hB is engaged in the service of 
his client. He should. therefore accede to all rea~ 
sonable requests of the client. 

If a disagreement on significant matters of tactics 
or strategy arises between the lawyer and his client, 
the lawyer should make a record of the circum
stances, his advice arid reasons, and the conclusion 
reached. The record should be made in a manner 
which protects the confidentiality of the lawyer-client 
relationship. 

Standard 5.38 Conflict of Interest 

At the earliest feasible opportunity defense coun
sel should dif,close to the defendant any Interest in 
or connection with the case or any other matter that 
might be relevant to the defendant's selection of a 
lawyer to represent him. 

Except for preliminary matters such as Initial hear
ings or applications for bail, a lawyer or lawyers who 
are associated in practice should not undertake to 
defend more than one defendant in the same criminal 
case if the duty to one of the defendants may conflict 
with the duty to another. The potential for conflict of 
interest in representing multiple defendants Is so 
grave that ordinarily a lawyer should decline to act 
for more than one of several co-defendants except in 
unusual situations when, after careful investigation. 
it is clear that no conflict is likely to develop and 
when the several defendants give an informed c(~n
sent on the record to such multiple representation. 

I n accepting payment of fees by one person for the 
defense of another, a lawyer should be careful to 'de.~ 
termine that he will not be confronted with a conflict 
of loyalty since his entire loyalty is due the accused. 
It is unprofessional conduct for the lawyer to accept 
such compensation except with the consent of the 
accused after full disclosure. I t is unprofessional 
conduct for a lawyer to permit a person who recom
mends. employs, or pays him to render legal ser
vices for another to direct or regulate his profession
al judgment in rendering such legal services. 

It is unprofessional conduct for a lawyer to defend 
a criminal case in which the lawyer's partner or otMr 
professional associate is or has been the prosecutor. 

Standard 5.39 Prompt Action to Protect 
the Accused 

Many important rights of the accused can be pro
tected and preserved only by prompt legal action. 
The lawyer should inform the accused of his rights 
forthwith and take all necessary action to vindicate 
such rights. He should consider all procedural steps 
which in good faith may be taken, including, for ex
ample, motions seeking pretrial release of the ac
cused, obtaining psychiatric examination of the ac-



cused when a need appears, moving for a change of 
venue or continuance, moving to suppress illegally 
obtained evidence, moving for severance from jointly 
charged defendants, or seeking dismissal of the 
charges. 

A lawyer should not act as surety on a bail bond 
either for the accused or others. 

Standard 5.40 Advice and Service on 
Anticipated Unlawful Conduct 

It is a lawyer's duty to advise his client to comply 
with the law but he may advise concerning the mean
ing, scope and validity of a law. 

It is unprofessional conduct for a lawyer to agree 
in advance of the commission of a crime that he will 
serve as counsel for the defendant, except as part of 
a bona fide effort to determine the validity, scope, 
meaning or application of the law, or where the 
defense Is incident to a general retainer for legal ser
vices to a person or enterprise engaged in legitimate 
activity. 

Standard 5.41 Duty to Keep Client 
Informed 

The lawye,' has a duty to keep his client informed 
of the developments in the case and the progress of 
preparing the defense. 

Standard 5.42 Obligations to Client and 
Duty to Court 

Once a lawyer has undertaken the representation 
of an accused his duties and obligations are the 
same whether he is privately retained, appointed by 
the court, or serving in a legal aid or defender sys
tem. 

Standard 5.43 Duty to investigate 

It is the duty of the lawyer to conduct a prompt 
investigation of the circumstances of the case and 
explore all avenues leading to facts relevant to the 
case. 'rhe investigation should always include efforts 
to secure information in the possession of the prose
cution and law enforcement authorities. The duty to 
investigate exists regardless of the accused's ad
missions or statements to the lawyer of facts consti
tuting guilt or his stated desire to plead guilty. 

Standard 5.44 Illegal Investigation 

It is unprofessional conduct for a lawyer knowingly 
to use illegal means to obtain evidence or information 
Or to employ, instruct or encourage others to do so. 
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Standard 5.45 Advising the Defendant 

After informing himself fully on the facts and the 
law, the lawyer should advise the accused with com
plete candor concerning all aspects of the case, in
cluding his candid estimate of the probable out
come. 

It is unprofessional conduct for a lawyer intention
ally to understate or overstate the risks, hazards or 
prospects of the case to exert undue influence on the 
accused's decision as to his plea. 

The lawyer should caution his client to avoid com
munication about the case with witnesses, except 
with the approval of the lawyer, to avoid any contact 
with jurors or prospective jurors, and to avoid either 
the reality or the appearance of any other improper 
activity. 

Standard 5.46 Guilty Plea When 
Accused Denies Guilt 

If the accused discloses to the lawyer facts which 
negate guilt and the lawyer's investigation does not 
reveal a conflict with the facts disclosed but the 
accused persists in entering a plea of guilty, the law
yer may not properly participate in presenting a guilty 
plea, without disclosure to the court. 

Standard 5.47 Duty to Explore Disposi
tion Without Trial 

Whenever the nature and circumstances of the 
case permit, the lawyer for the accused should ex
plore the possibility of an early diversion of the case 
from the criminal process through the use of other 
community agencies. 

When the lawyer concludes, on the basis of full 
investigation and study, that under controlling law 
and the evidence a conviction is probable, he should 
so advise the ~ccused and seek his consent to en
gage in plea discussions with the prosecutor, if such 
appears desirable. 

Ordinarily the lawyer should secure his client's 
consent before engaging in plea discussions with the 
prosecutor. 

Standard 5.48 Courtroom Conduct 

The lawyer should support the authority of the 
court and the dignity of the trial courtroom by mani
festing an attitude of professional respect toward the 
judge, opposing counsel, witnesses and jurors. When 
the court is in session defense counsel should 
address the court and should not address the prose
cutor directly on any matter relating to the case. It 
is unprofessional conduct for a lawyer to engage in 
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behavior or tactics purposefully calculated to irritate 
or annoy the court or the prosecutor. 

The lawyer should comply promptly with all orders 
and directives of the court which are within the 
court's jurisdiction, but he has a duty to have the 
record reflect adverse rulings or judicial conduct 
which he considers prejudicial to his client's legiti
mate interests. He has a right to make respectful re
quests for reconsiderations of adverse rulings and 
should seek stays of the effects of such rulings pend
ing appeal where the client's interests may be other
wise irreparably harmed. 

Standard 5.49 Selection of Jurors 

The opportunity to question jurors should be used 
solely to obtain information for the intelligent exercise 
of challenges. 

Standard 5.50 Relations with Jury 

The defense attorney should treat jurors with 
deference and respect, avoiding the reality or ap
pearance of currying favor by a show of undue soli
citude for their comfort or convenience. 

After verdict, the defense counsel should not com
municate with jurors about lhe case. If th(~ lawyer 
has reasonable grounds to Believe that the verdict 
may be subject to legal challenge, he may request 
that the court communicate with jurors for that lim
ited purpose, upon notice to opposing counsel.· 

Standard 5.51 Opening Statement 

In his opening statement a defense counsel should 
confine his remarks to a brief statement of the issue 
in the case and evidence he intends to offer which he 
believes in good faith will be available and ad
missible. 

Standard 5.52 Presentation of Evidence 

It is unprofessional conduct for a lawyer knowingly 
and for the purpose of bringing inadmissible matter 
to the attention of the judge or jury to offer· inad
missible evidence, ask legally objectionable ques
tions, or make other impermissible comments or 
arguments in the presence of the judge or jury. 

It is unprofessional conduct to permit any tangible 
evidence to be displayed in the view of the judge or 
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jury which would tend to prejudice fair consideration 
of the case by the judge or jury until such time as a 
good faith tender of such evidence is made. 

:t is unprofessional conduct to tender tangible evi
dence in the presence of the judge or jury if it would 
tend to prejudice fair consideration of the case un
less there is a reasonable basis for its admission in 
evidence. When there is any doubt about the admissi~ 
bility of such evidence it should be tendered by an of
fer of proof and a ruling obtained. 

Standard 5.53 Examination of 
Witnesses 

The interrogation of all witnesses should be con
ducted fairly, objectively and with due regard for the 
dignity and legitimate privacy of the witness, and 
without seeking to intimidate or humiliate the witness 
unnecessarily. A lawyer's belief that the witness is 
telling the truth does not necessarily preClude appro
priate cross-examination in all circumstances. but 
may affect the method and scope of cross-examina
tion. He should not misuse the power of cross-exam
ination or impeachment to discredit or undermine a 
witness if he knows the witness is testifying truth
fully. 

It is unprofessional conduct to ask a question 
which implies the existence of a factual predicate 
which the examiner knows he cannot support by 
evidence. 

Standard 5.54 Argument to the Jury 

I n closing argument to the jury the lawyer may 
argue all reasonable Inferences from, the evidence 
in the record. It is unprofessional conduct for a law
yer intentionally to misstate the evidence or mislead 
the jury as to the inferences it may draw. 

It is unprofessional conduct for a lawyer to express 
his personal belief or opinion in his client's innocence 
or his personal belief or opinion in the truth or falsity 

·of any testimony or evidence, or to attribute the crime 
to another person unless such an inference is war-
ranted by the evidence. 

A lawyer should not make arguments calculated to 
inflame the passions or prejudices of the jury. 

A lawyer should refrain from argument which 
would divert the jury from its duty to decide the case 
on the evidence by injecting issues broader than the 
guilt or innocence of the accused under the control
ling law or by making predictions of the consequen -
ces of the jury's verdict. 



STANDARDS FOR COURT ORGANIZATION 

Standard 6.1 Unified Court System 

Courts should be organized into a unified judicial 
system financed by the State and administered and 
supervised by the Chief Justice. The Supreme Court 
should make rules governing the administration, 
practice and procedure of the court system subject 
only to the constraints of the Federal and State Con
stitutions.* 

The New Jersey court system should consist of a 
Supreme Court, Superior Appellate Court and Su
perior Trial Court. The Superior Trial Court should 
contain civil. criminal, chancery. municipal and 
family divisions and subdivisions as justice so re
quires. There shoUld be statewide uniform standards 
for the selection, training and compensation of judi
cral and nonjudicial personnel; court facilities and al
location of personnel and resources. One set of rules 
for the Superior Trial Court should be reformulated 
with appropriate distinction for the various divisions. 
The court system should be organized as below: 

Standard 6.2 Supreme Court and 
Superior Appellate Court 

The right to appeal a final determination from Su
perior Trial Court divisions and State administrative 
bodies should be made to Superior Appellate Court 
and the Supreme Court pursuant to the rules of the 
Supreme Court. Appeals from the Municipal Division 
should be heard by the appropriate Superior Trial 

• See Article 6, Section 2, Paragraph 3 of the New Jersey Consti
tution (1947) and Winberry v. Salisbury,S N.J. 240 (1950), 
cert. den. 340 U.S. 877 (1950). 

Court division. If the Municipal Courts are improved 
as recommended herein, appeals should be direct 
to the appropriate division of the Superior Trial Court. 

Standard 6.3 Superior Trial 'Courts 

All trial courts should be unified under a single 
trial court a Superior Trial Court) with Criminal. Civil. 
Chancery, Family and Municipal Divisions. The Su
preme Court may create further subdivisions as jus
tice so requires. Appropriate jurisdiction should be 
given to each division so that cases can be deter
mined completely and finally in one division. The 
Superior Trial Court should be the only court of origi
nal proceeding having jurisdiction over all cases ex
cept matters in which original jurisdiction is vested in 
an administrative board or agency. Surrogate Court 
and Appellate Courts. 

The divisions of the Superior 1rial Court should 
have the following jurisdictions: 

1. The Criminal Division should have jurisdiction 
of all criminal proceedings including high misde
meanors. Jurisdiction of the Criminal Division should 
not include the jurisdiction recommended for the 
Family Division. 

2. The Civil Division should ha1le jurisdiction of 
civil proceedings including general private party liti
gation, actions by or against governments or agen
cies, summary and small claims proceedings. 

3. The Chancery Division should have jurisdiction 
over general equity and probate matters except all 
matters presently under the jurisdiction of the Surro
gate Courts . 

4. The Family Division should have jurisdiction 
over all matters affecting the family including juve-
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nile law violations, neglected and abused children, 
adoption, child custody, paternity actions, termina
tion of parental rights. divorce and annulment, men
tal illness and retardation commitment procedures 
concerning adults and children, assault offenses in 
which both victim and alleged offender are members 
of the same family and other related family matters. 

5. The Municipal Division should have original 
jurisdiction over adjudication of al/ matters presently 
adjudicated in local Municipal Courts except those 
matters designated for the Family Division. 

Standard 6.4 Superior Court Family 
Division 

The jurisdiction of the County Court, Superior 
Court Chancery Division, Juvenile and Domestic Re
lations Courts and Municipal Courts relating to juve
nile delinquency and family matters should be re
moved from those courts and placed in a Family 
Court. The Family Court should be a division of the 
Superior Trial Court and should have jurisdiction over 
all legal matters related to the family including: 

1. Juvenile law violations; 
2. Neglected and abused children; 
3. Adoption; 
4. Child custody; 
5. Paternity actions; 
6. Termination of parental rights; 
7. Divorce and annulment; 
8. Mental illness and retardation commitment 

procedures concerning adults and concerning 
children. 

9. Offenses against children committed by family 
members. 

10. Simple assault offenses in which both the vic
tim and alleged offender are members of the 
same family; 

11. Bastardy; 
12. Other related family matters. 

The Family Division should have adequate resources 
to enable it to deal effectively with family problems 
that may underlie the legal matters coming before it. 
Where authorized by law trial by jury should be avail
able. 

I ntake services should be administered under the 
supervision of the Familiy DIVision and utilized as an 
essential resource for thorough disposition of family 
matters. A major objective should be to resolve fami
ly conflicts without recourse to continued adjudica
tion. It should encourage the use of community re
sources and, where possible, deal informally and in 
a remedial way with family problems before they 
become formalized by the institution of legal pro
ceedings. When appropriate, referrals should be 
made to social. medical or legal resources. Partici-

• See "Pre-Adjudication Alternatives for J\lveniles" chapter for 
in-depth standards for the administration of intake services. 
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pation in this program should be voluntary, not man
datory. and its personnel should have no power to 
prevent the institution ofiegal proceedings.* 

Assignments of judges to Famlly Court Should be 
based on qualifications which include: 

1. I nterest in the problems of children and fami
lies. 

2. Awareness of the contribution of modern 
psychology I psychiatry and social work that he 
or she can give due weight to the findings of 
these sciences and professions. 

3. Ability to conduct hearings with appropriate 
temperament without loss of the essential dig~ 
nity of the court. 

4. Prior experience and/or knowledge of family 
law. 

Specialized training should be provided for all 
persons participating in the processing of cases 
th.rough the Family Court, including prosecutors. de
fense and other attorneys and the Family Court 
judge. Law schools should recognize the need to 
train attorneys to handle legal matters related to 
family problems and should develop programs for 
that training. These programs should have a heavy 
clinical component. 

Standard 6.5 Appointment of Judge
ships and Transfer of Judges 

Legislation should be enacted mandating that 
appointment of judgeship!> to the Superior Trial Court. 
whether by county or judicial vicinage, be based on 
weighted caseloads rather than population. At least 
two judgeships should be appointed from each coun
ty. The Chief Justice, however. should be authorized 
to cross assign alJ judges to any division of the unified 
court and any county as shifting caseloads and other 
interests of justice require. Until the trial court sys
tem is fully unified. the legislation governing reim
bursement to counties for transfer of judges should 
be amended to include reimbursement of the total 
cost of the judges. 

Standard 6.6 Municipal Courts 

Municipal Courts should be centralized into a divi
sion of the Superior Tria! Courts with a subdivision in 
each county. Administration of each subdiVision 
should be centralized at each county seat. Each 
judge should have the services of a clerk who is re
sponsible for recording court proceedings, swearing 
witnesses. collecting fees and fines, court room 
security and other duties designated by the judge. 

Judges of this division should be full-time and se
lected pursuant to Judicial Selection. Education and 
Training Standards 7.1-7.6. Nonjudicial personnel 



should be subject to Court Organization Standards 
6.8,6.9 and 6.10. 

The division should have original jurisdiction over 
adjudication of all matters presently adjudicated 
in local Municipal Courts except those matters desig
nated for the Family Division. 

The expense of supporting the Municipal Division 
should be assumed by the State. The revenues ob
tained from fees, fines and forfeitures of bail should 
be apportioned between and among the municipali
ties in each county in an equitable manner. 

Municipal Division courtrooms should be housed 
in County Court facilities or in eXisting Municipal 
Court facilities where adequate. To facilitate the con
venience of the public. new facilities should be built 
if necessary. Nonjudicial support personnel should 
be subject to personnel standards as outlined in 
Court Organization Standard 6.8. Scheduling of court 
cases should be flexible and if necessary for con
venience of litigants, court should be in session 
during evening hours. 

Standard 6.7 Court System Financing 
and Budgeting 

The State of New Jersey should assume responsi
bility for providing all financial support necessary for 
the effective and efficient operation of all courts. The 
court system should receive financial support suffi
cient to permit effective performance of its respon
sibilities as a coordinate branch of government. The 
Jevel of support should include adequate salaries for 
judicial and nonjudicial personnel, necessary oper
ating supplies and purchased services and provision 
as needed for capital expenditures for facilities and 
new equipment. The financial operations of the 
court system should be administered through a uni
fied budget in which all revenues and expenditures 
for all activities of all courts in the system are pre
sented and supervised. 

The court system budget should be prepared by 
the Administrative Office of the Courts, acting under 
the supervision of the Chief Justice. A standing com
mittee of judges, drawn from the judicial conference 
or otherwise constituted, should advise and consult 
in the preparation of the budget. Advice and conSUl
tation of prinCipal auxiliary staff personnel through
out the court system should also be oi:)tained through 
regular procedures of inquiry and referral. 

The Executive Branch of government should re
ceive a copy of the budget before it is submitted to 
the Legislature, and should be authorized to com
ment on and make recommendations concerning the 
budget for the court system, or court unit as the case 
may be, but should not be authorized to eliminate or 
reduce budget requests made to the Legislature. 
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Standard 6.8 Nonjudicial Personnel of 
the Courts 

Nonjudicial court personnel who serve the court 
such as court attendants and court clerks should be 
selected. trained, promoted and compensated by the 
court system. In recognition that the courts are a 
separate branch of government the Supreme Court 
should supervise the administration of a judicial 
personnel system. Through its rule making authority 
the Supreme Court should establish standards for the 
selection, classification, training, promotion and 
compensation of nonjudicial support personnel. The 
Departmerlt of Civil Service should implement these 
standards and administer the personnel system. Se
lection procedures and where appropriate tests 
should be approved by the Supreme Court. 

Nonjudicial personnel of the courts should be 
selected, supervised, retrained and promoted by the 
court system. Regulations governing nonjudicial per
sonnel should provide: 

1. A uniform system of position classification and 
levels of compensation. 

2. A system of open and competitive application, 
examination and appOintment of new employ
ees that reflect the speCial requirements of 
each type of position in regard to education, 
professional certification, experience, pro
ficiency and performance of confidential func
tions. 

3. Uniform procedures for making periodic evalu
ation of employee performance and decisions 
concerning retention and promotion. 

4. Requirements that discipline or discharge be 
based on good cause and be subject to appro
priate review. 

5. Compatibility, so far as possible, with the em
ployment system in the Executive Branch. 
Transfer of individuals from one system to the 
other, without impairment of compensation, 
seniority, or fringe benefits should be facili
tated. 

6. A set of grievance procedures by which court 
employees can appeal decisions. 

7. Compliance with federal and State Equal Em
ployment Opportunity policy. 

8. Court attendants who are armed should be 
trained in the use of firearms. 

Reg,ulations governing nonjudicial employees of 
the court system should reflect the differences in du
ties and responsibilities of various types of nonjudi
cial personnel including the following: 

1. Administrative personnel, such as the Adminis
trative Director of the Courts, court executives 
of subordinate court units and their principal 
deputies. Administrative personnel should 
perform duties requiring managerial skills and 
discretion and should have qualifications that 
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I , include general education, appropriate profes

sional experience and education and training 
in court management or public administration. 

2. Professional personnel, to include persons 
such as examining physicians, psychological 
and social diagnosticians, appraisers and ac
countants whose duties require advance edu
cation, specialized technical knowledge and 
the exercise of critical judgment. They should 
be selected on the basis of their competence 
within their own profession and adaptability to 
the working environment of the court system. 
The procedure for eValuating potential appoin
tees to professional positions should include 
participation by persons of recognized standing 
in the professional discipline involved. 

3. Confidential employees, which include secre
taries and law clerks and other persons whose 
duties require them to work on a personal and 
confidential basis with individual judges, judi
cial officers, administrative officials and pro
fessional personnel. Confidential employees 
should serve at the pleasure of the person for 
whom they work. 

4. Technical and clerical employees. All other 
employees should be appointed by the chief 
administrative official of the administratiVe 
office in which they are employed. 

Standard 6.9 Compensation and Retire
ment of Judicial and Nonjudicial 
Personnel 

l.evels of compensation for nonjudicial personnel 
should be sufficient to attract and retain highly com
petent staff. Full-time employees should be covered 
by medical insurance and, Where employed on a 
permanent basis. by a retirement system that sub
stantially corresponds to that in effect for employees 
of the Executive Branch. 

Continued employment of judicial and nonjudicial 
personnel over 70 years of age should be contingent 
upon passing an annual mental and physical exami
nation. 

Standard 6.10 Continuing Education of 
Court Staff 

All staff members of the court system should main~ 
tain and improve their professional competence 
through continuing education. The court system 
should operate'or support programs of orientation for 
new court staff and refresher and developmental 
programs for experienced staff. Where greater con~ 
venience and economy can be achieved, such pro~ 
grams should be operated jointly by several court 
systems, or on a regional or national basis. 

STANDARDS FOR JUDICIAL SELECTION, 
EDUCATION AND TRAINING 

Standard 7.1 Judicial Nominating 
Process 

The New Jersey screening process forms a solid 
basis for selecting judges but should be modified 
pursuant to Standards 7.1 through 7.6. All partici
pants in the selection process should make their de
cisions purely on the merit of the individual and eval
uate the candidate only as to whether he or she 
meets the qualifications of a good judge as deline
ated by Standard 7.4. 

Several elements of the New Jersey judicial selec
tion process should be maintained. 

1. The Judicial Selection Committees of the State 
and county bar associations should continue to for
ward names of prospective judicial candidates to the 
Governor for consideration. 

2. The Judicial AppOintments Committee should 
continue to assess the professional qualifications of 
prospective judicial nominees, 

3. The Special Investigation Unit of the New Jer
sey State Police should continue to investigate the 
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background of prospective judicial nominees. 
4. The Governor should nominate judicial candi

dates. 
5. The New Jersey Senate should have a consti

tutional role of "advice and consent" in the nomina
tion of judges. 

A selection process should aggressively seek out 
the best potential judicial candidates through the par
ticipation of the bench, the organized bar, law 
schools and the lay public. 

Standard 7.2 Judicial Selection Com
mittees 

Judges should be selected as judicial vacancies 
occur (including the creation of a new judicial office) 
through· a procedure in which the New Jersey Bar 
Association's State Judicial Selection Committee 
nominates at least three qualified candidates from a 
list of candidates forwarded by a county judicial 
selection committee(s). Judicial selection commit
tees should be composed of at least seven members 



representing the bar associations, judiciary and lay 
public. All members should be appointed on a volun
tary basis. 

1. A judicial representative on the State Judicial 
Selection Committee should be appointed by the 
Chief Justice of the Supreme Court. The judicial rep
resentative on each county bar association's selec
tion committee should be appointed by the assign
ment judge of the respective county. The judicial 
member should serve as the presiding officer. 

2, Two representatives of the public on the State 
Judicial Selectlon Committee should not be attor
neys and should be appointed by the Governor. Two 
lay representatives on each county judicial selection 
committee should be residents of the county, nOI1-
lawyers and apPOinted by the Governor. The lay rep
resentativ€$ should be appointed for staggered terms 
and not of the same political party. 

3. The president of the State Bar Association 
should appoint four representatives to the State 
Judicial Selection Committee. Four representatives 
should be appointed by each county bar association 
president to the respective county bar association 
judicial selection committees. 

Each county judicial selection committee should 
continue to survey practicing attorneys in the county 
to determine those who are willing to accept a posi
tion as judge. Those who are willing should be asked 
to answer a questionnaire concerning their back
ground and qualifications as is presently done. A 
current list of potentially qualified candidates should 
be maintained and at least five names forwarded to 
tl1e State Judicial Selection Committee along with 
the answers to the questionnaire immediately upon 
notice of a judicial vacancy in the respective county 
or vicinage. For upper court vacancies in vicinages 
which include more than one county all of the county 
selection committees in that vicinage should submit 
the names of at least three candid?tes. 

The State Judicial Selection Committee should re
view the questionnaires forwarded by the county 
selection committees, evaluate the answers on the 
questionnaire, make inquiries if necessary and sub
mit the names of at least three potentially qualified 
candidates to the Governor. If all candidates whose 
names are forwarded to the Governor are considered 
unqualified by the Governor or the Judicial Appoint~ 
ments Committee, the Governor should request a 
new list of qualified candidates be submitted by the 
State Judicial Selection Committee. The Governor 
may at any time submit names for consideration by 
the State Judicial Selection Committee. The Com~ 
mittee should evaluate the candidates' qualifications 
using the same criteria used for screening ali other 
candidates. The State Judicial Selection Committee 
shoUld have the services of a paid staff to aid in 
record keeping and clerical tasks and to make inqui
ries for the Committee. 
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Standard 7.3 Judicial ApPOintments 
Committee 

The State Bar Association's Judicial AppOintments 
Committee should continue evaluating the profes
sional qualifications of judicial nominees. The mem
bership of the Committee should include representa
tives of the jUdiciary, lay public and bar associations. 

1. A judiCial representative should be appointed 
by the Chief Justice of the Supreme Court and serve 
as presiding officer, 

2. Two representatives of the public who are not 
lawyers should be appointed by the Governor. The 
lay members should serve for staggered terms and 
not be of the same political party. 

3. The State Bar Association membership should 
continue as it is currently constituted. 

The Judicial AppOintments Committee should ex
pand its present format for evaluating the profession
al qualifications of judicial nominees. The Commit
tee, in cooperation with the judiciary, the State Bar 
Association and other interested parties should devel
op a format for determining a candidate's profession
al qualifications for performing judicial duties from 
research which clearly identifies the knowledge and 
skill requirements of judges operating in Appellate 
and Trial Courts. The identification of appropriate 
skills and knowledge should be based on an assess
ment of specific roles, tasks and performance ob
jectives and verified through observation of judges 
while they are performing their everyday duties. 

Judicial nominees should be required to undergo 
a physical examination and the findings should be 
considered by the Judicial ApPOintments Committee. 
The Appointments Committee should continue to re
ceive and reView information provided by the Special 
I nvestigations Unit of the State Police concerning the 
nominees' background. 

The professional and personal qualifications of 
judges who wish to be reappointed should be re
examined by the Judicial Appointments Committee 
prior to reappointment. Additional information on the 
judge's performance during the first term of office 
should include a report from the Supreme Court's 
Advisory Committee on Professional Ethics. The 
Governor should appoint judicial candidates within 
30 days after they have been cleared by the Judicia! 
Appointments Committee. 

The Judicial Appointments Committee should have 
a paid staff. The responsibility of the staff should 
include: 

1. Record keeping and clerical functions. 
2. I nvestigation via telephone or personal inter

views to provide the Committee with informa
tion on the nominee's professional qualifica
tions. 

3. Expansion and improvement of the format for 
evaluating the professional qualifications of 
judicial nominees. 



Standard 7.4 Advice and Consent by the 
legislature 

The Senate should exercise its constitutional role 
of advice and consent. The Senate should adopt and 
maintain the following internal rules. 

1. The Judiciary Committee should report to the 
Senate within 60 days of receipt of a judicial nomi
nation with recommendations for, against or other
wise, together with the reasons for such recommen
dations, plus the vote of each Committee member. 

2. In the event that the Judiciary Committee fails 
to report on any nomination within 60 days, and such 
nomination is not withdrawn by the Governor. any 
Senator may move the nomination before the full 
Senate or the Senate should automatically consider 
the nomination at its next meeting. 

3. The nominee should have the right to receive a 
hearing, which would be public or private at the dis
cretion of the nominee; where the nominee can de
mand to know the objections against him and de
mand the right to respond publicly or privately. Sena
torial courtesy* should be abolished by internal 
Senate rule. 

Standard 7.5 Qualifications of a Judge 

Persons should be selected as judges on the basis 
of their personal and professional qualifications for 
judicial office. Their concept of judicial office and 
views as to the role of the judiciary may be pertinent 
to their qualification as judges. Selection should not 
be made on the basis of partisan affiliation. 

Personal and professional qualifications: All per
sons selected as judges should be of good moral 
character, emotionally stable and mature, in good 
physical health, patient, courteous and capable of 
deliberation and decisiveness when required to act 
on their own reasoned judgment. They should have 
a broad general and legal education and should have 
been admitted to the bar. They should have had sub
stantial experience in the practice, administration, or 
teaching of law for a term of years commensurate 
with the judicial office to which they are appointed. 

Trial Judges: Persons selected as trial judges 
should have had substantial experience in the ad
versary system through preparation. presentation or 
decision of legal argument and matters of proof ac
cording to rules of procedure and evidence. 

Appellate judges: The selection of appellate judges 
by the Supreme Court should be guided by the aim of 
having an appellate bench composed of individuals 
having a variety of practical and scholarly viewpoints, 
including some with substantial experience as a trial 

• Senatorial courtesy is the process whereby the Senate ac
cedes to the veto of a single member where a nomination from 
his or her district is concerned. 
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judge. Persons selected as appellate Judges prefer
ably should have high intellectual gifts and experi
ence in developing and expressing legal ideas and 
facility in eXChanging views and adjusting differences 
of opinion. 

Standard 7.6 Assessment of the Need 
to Fill Judicial Vacancies and to Pro
vide Support Services 

The deciSion whether a judicial position shOUld be 
filled is an executive decision which should be based 
on an assessment of whether it is needed or feasible. 
To aid in the assessment of such needs the Supreme 
Court, through the Administrative Office of the 
Courts. should initiate a study to determine and pro
vide continuous data to appOinting authorities con
cerning: 

1. The number of judges needed to process all 
criminal and civil cases within the specific time 
limits set by the Supreme Court. 

2. The proper ratio of support personnel to each 
judge to ensure that cases are processed with
in appropriate time limits. Support personnel 
include public defenders. prosecutors, proba
tion officers, clerks. stenographers, secre
taries and court attendants. 

Within 30 days after a judicial vacancy occurs, the 
Supreme Court or its administrative branch, the Ad
ministrative Office of the Courts, should notify the 
appointing authority as to whether there is a need tc 
appoint a judge or provide supporting staff to ensure 
that the judge can function on a full-time basis. If 
there is not enough supporting personn~! a judge 
should only be appOinted contingent upon hiring of 
the needed staff. 

Standard 7.7 Establishment of a State 
Judicial College 

A State Judicial College should be established in 
cooperation with the law schools and schools of cri
minal justice in New Jersey to provide judges with 
access to a year-round comprehensive program of 
education. The curriculum of the college should In
clude three major areas: judicial practice, the social 
sciences and law. The following elements should be 
included in the development of a State Judicial Col
lege. 

1. The teaching staff should be composed of full
time judges on temporary leave from the bench 
and former judges and should use experts on a part
time basis from various aspects of the criminal jus
tice system, social sciences and administration 
fields . 

2. Courses should be offered at regional locations 
to allow judges easy access. 



3. Class size should be restricted to a limited num
ber of participants to increase individual participation 
and provide greater individualized instruction. 

4. Each judge should be required to participate in 
at least 12 hours of classroom education per year. 

Standard 7.8 Judicial Orientation 
Training 

Judicial orientation training for all newly appointed 
judges should be extended and provide a combina
tion of required and elective courses. 

1. All newly appointed Trial Court judges who 
have no prior judicial experience should be provided 
with the equivalent of at least three weeks of judicial 
orientation training. 

2. All newly appointed Municipal Court judges who 
have no prior judicial experience should be provided 
with at least seven days of judicial orientation train
ing. 

3. Newly appointed judges should attend orienta
tion training prior to assuming the responsibilities of 
the bench. In any event, a Judge must receive orien
tation training within six months of the judge's ap
pointment. 

4. Judicial orientation training should include a 
series of required courses for each judge and a 
series of elective courses to allow judges to study 
Intensively subjects in which they have limited knowl-
edge. . 

Standard 7'.9 National level Education 
Programs 

The Administrative Office of the Courts (AOC) 
or a State Judicial College should continue to spon
sor participation in national judicial education pro
grams to expose large numbers of New Jersey 
judges to the experiences, outlooks and methods of 
judges from other court systems throughout the 
country. National associations, centers and aca
demies should be encouraged to foster education 
programs in New Jersey. 

Standard 7.10 Judicial Education 
Curriculum 

The Administrative Office of the Courts or a State 
Judicial College should develop an educational curri
culum for judges which covers the areas of judicial 
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practice, the social sciences and law. A!I courses 
should be oriented directly toward the judicial func
tion. 

Standard 7.11 Individualized Education 
Methodology 

Lecture- and discussion-oriented judicial educa
tion should be supplemented with a series of educa
tion methodologies which enable individual judges 
or groups of judges to study subjects in depth and at 
their own pace. The Administrative Office of the 
Courts or a State Judicial College should develop the 
following education methods and resources: 

1. An automated legal research resource to pro
vide judges, prosecutors and defense attol'
neys at terminals throughout the State with up~ 
to-date access to statutes, court rules and 
court decisions. 

2. Video and audio tapes for self-teaching which 
provide individual judges and groups of judges 
with lectures and discussions on law, pro
cedure and social science relating to the judi
cial function. 

3. Manual or computer self-administered pro
grammed instruction. 

4. Workbooks to accompany lecture and discus
sion presentations. 

5. A program of sabbatical leave for the purpose 
of enabling judges to pursue studies and re
search relevant to their judicial duties. 

Standard 7.12 Judicial Education, Plan
ning and Evaluation 

A comprehensive research and evaluation effort 
should form the basis for planning judicial education. 
The Administrative Office of the Courts or a State Ju
dicial College should perform research and evalua
tion tasks. 

1. Research should include identification of the 
necessary skills and knowledge required of judges 
and Judicial problem areas which may benefit from 
education programs. Such research should be based 
on surveys of police, court, public defender, prose
cution and correctional personnel and the general 
public. 

2. Evaluation of judicial education programs 
should include continual critique of training programs 
by both training staff and judges. 



STANDARDS FOR THE PRETRIAL PROCESS 
Standard 8.1 Summons in lieu of Con

tinued Detention Following Arrest or 
in lieu of Warrant 

Upon the apprehension or following the charging 
of a person for an offense other than the common law 
felonies of arson, burglary, kidnapping, murder, rape, 
robbery or sodomy, or the attempt to commit such 
crimes, a summons should generally be issued in 
lieu of continued detention following arrest or in lieu 
of the Issuance of an arrest warrant by a judicial 
(Ifficer. Upon the apprehension or arrest of a defen
dant for such common law felonies, or the attempt to 
commit such crimes, the defendant should be taken 
into custody and so remain until a judicial officer de
termines appropriate release conditions. 

All law enforcement officers should be authorized, 
by court rule and statute, to issue a summons in lieu 
of continued detention following an arrest without a 
warrant for offenses other than the specified com
mon law felonies or attempts to commit such crimes. 
All judicial officers should be given authority to issue 
a summons rather than an arrest warrant in all cases 
in which a complaint, accusation or indictment is 
filed or returned against a person not already in cus
tody. 

The summons should be served upon the defen
dant in the same manner as a civil summons; 
however, limited detention for identification purposes 
should be authorized. 
I. Authority of Law Enforcement Officer- A law 
enforcement Officer, acting without a warrant, who 
has probable cause to believe that a person has com
mitted any offense other than the common law felon
ies of arson, burglary, kidnapping, murder, rape, rob
bery or sodomy, or attempt to commit ::;uch crimes, 
should be required to issue a summons in lieu of con
tinued detention following arrest. Detention may be 
continued, however, if: 

1. The behavior and past conduc;t of the defen
dant indicates that his release presents an imminent 
danger to individuals or to the community; 

2. The defendant is under lawful arrest and fails 
to identify himself satisfactorily or supply required 
information concerning his identification; 

3. The defendant refuses to sign an acknowledge
ment of receipt of the summons; 

4. The defendant has no ties to the community 
reasonably sufficient to assure his appearance; 

5. The defendant has previously failed to appear in 
response to a summons; or 

6. Arrest or detention is necessary to carry out ad
ditionallegitimate investigation action. 
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Should a field officer determine the necessity for 
continued custody, another independent decision 
should be made by the supervising officer at the po
lice station. Any law enforcement officer who deter
m':nes a need for continued custody should be re
quired to state the reasons for the decision in writing. 
II. Authority of Judicial Officer - All judicial officers 
should be authorized by law to issue a summons 
rather than an arrest warrant in all cases in which a 
complaint, accusation or indictment IS filed or re
turned against a person not already in custody. 

A. A summons should be issued if the alleged of
fense is other than the common law felonies of arson, 
burglary, kidnapping, murder, rape, robbery or sodo
my or attempt to commit such crimes; however, an 
arrest warrant may be issued if: 

1. The behavior and past conduct of the defen
dant indicates that failure to take him into custody 
presents an imminent danger to individuals or to the 
community; 

2. The defendant has previously willfully failed to 
respond to a summons or has violated the conditions 
of any pretrial release program; 

3. The defendant has no ties to the community and 
there is a reasonable likelihood that he will fail to 
respond to a summons; 

4. The whereabouts of the defendant is unknown 
or the arrest warrant is necessary to subject him to 
the jurisdiction of the court; or 

5. Arrest and detention are necessary to carry 
out additional legitimate investigative action. 

B. At the time of the application for an arrest war
rant or summons, the judicial officer should require 
the applicant to produce such information concern
ing the defendant which reasonable investigation will 
reveal. This information should include the defen
dant's residence, employment, family relationships, 
past history or response to legal process and past 
criminal record. 

C. Where a crime other than the common law 
felonies or attempts to commit such crimes has been 
charged, the judicial officer who determines a need 
for the issuance of a warrant should be required to 
state the reasons for the decision in writing. 

D. A warrant should generally issue for persons 
accused of committing the common law felonies of 
arson, burglary, kidnapping, murder, rape, robbery 
or sodomy or attempt to commit !5uch crimes; how
ever, a summons in lieu of arrest may be issued at 
judicial discretion. 
III. Content of Summons - Whether issued by a law 
enforcement officer or by a judicial officer, the 
summons should: 



1. I nform the defendant of the offense with 
which he is charged; 

2. Specify the date, time and exact location of the 
first court proceeding, whether trial or preliminary 
hearing; and 

3. Advise the defendant of the consequences of 
failing to appear. 

standard 8.2 Criteria for Prosecutorial 
Screening 

It should be recognized that at various times the 
need exists to terminate formal or informal action 
against an individual involved in the criminal justice 
system and that the prosecuting attorney has dis
cretion to do so without court approval prior to indict
ment. This need may arise where prosecution is not 
justified or where it would not further the interests of 
the criminal justice system. 

/. A defendant should be screened out of the crimi
nal justice system and criminal prosecution termi
nated If there is not a reasonable likelihood that the 
evidence admissible against him would be sufficient 
to obtain a conviction and sustain it on appeal. In this 
type of screening decision, the prosecuting attorney 
should consider the probability of conviction and af
firmation of that conviction on appeal. 

II. Criminal prosecution should be terminated when 
the benefits to be derived from prosecution or diver
sion would be outweighed by the costs of such ac-

... tion. In this determination, the factors to be con
sidered are: 

1. Doubt as to the defendant's guilt: 
2. The impact of further proceedings upon the de

fendant and those close to him, especially the 
likelihood and seriousness of financial hard
ship or family life disruption; 

3. The seriousness of the offense; 
4. The value of further proceedings as a deter

rent to others which will result from prosecu 
tion; 

5. The value of further proceedings as a deterrent 
to the defendant, viewed in light of his past cri
minal conduct, the seriousness of his past cri
minal activity which might continue in the 
absence of a deterrent; the possibility that 
further proceedings might tend to increase 
the defendant's commitment to criminal ac
tivity; and the likelihood that programs avail
able as diversion or sentencing alternatives 
may reduce the likelihood of recidivism; 

6. The value of further proceedings in fostering 
the community's sense of confidence in the 
criminal justice system; 

7. The cost 0'1 prosecution; 
8. Any improper motives of the complainant; 
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9. General nonenforcement of the statute in
volved; 

10. The likelihood of prosecution and conviction of 
the defendant by another jurisdiction, state or 
federal; and 

11. Any assistance rendered by the defendant in 
the apprehension or conviction of other defen
dants and any socially beneficial activity en
gaged in by the defendant that might be en
couraged in others by terminating prosecu
tion. 

Standard 8.3 Procedure for Prosecu
torial Screening 

I. Following the return of an indictment by the grand 
jury, criminal prosecution should be terminated only 
by the court. 

II. The decision to institute criminal proceedings 
should be initially and primarily the responsibility 
of the prosecuting attorney. Where the defendant 
has not been taken into custody, no complaint should 
be filed without the review and formal approval of the 
prosecuting attorney. 

III. After a person has been taken into custody or a 
complaint has been signed, the decision to proceed 
with formal prosecution should rest with the prose
cuting attorney. 

A. The prosecuting attorney should have the dis
cretion to terminate criminal prosecution when, 
based on criteria identified in Standard 8.2, it is coun
terproductive to prosecute. 

B. The prosecuting attorney should have the dis
cretion to dispose of at the municipal level, lesser 
criminal activity by appropriate changes under the 
disorderly persons act. 

C. The decision to continue formal proceedings 
should be a discretionary one on the part of the pro
secuting attorney and should not be subject to judi
cial review. Refusal of the prosecuting attorney to 
screen out of the system should not be the basis for 
attack upon a criminal charge or conviction. 

IV. Written guidelines should be formulated by the 
prosecuting attorney to structure the exercise of pro
secutorial discretion and identify those factors to be 
considered in the screening decision. Guidelines 
should reflect local conditions and attitudes and 
should be available to the public. 

V. When the decision to terminate prosecution is 
made, a written statement of the prclsecuting attor
ney's reasons should be prepared i).nd kept on file. 
Screening practices within the pmsecuting agency 
should be reviewed periodically to ensure that 
guidelines are being followed and to assist in their 
evaluation and revision. 



VI. If the prosecuting attorney administratively dis
misses a complaint or screens a defendant out of the 
system, notification should be given to the complain
ant or victim and the police or the complainant should 
have recourse to the court If the court determines 
that the decision not to prosecute constituted an 
abuse of discretion, it should order the prosecuting 
attorney to pursue formal proceedings. 

Standard 8.4 First JI.ppearance 

I nitlal appearances on all charges should be 
scheduled before a judge without unnecessary de
lay. At this appeara.nce, the defendant should be ad
vised in clear and easily understandable language 
of the charges against him. of his constitutional rights 
(including but not limited to his right to pretrial re
lease and to be represented by counsel. appointed 
if he is indigent) and of the date of his trial or proba
ble cause hearing. If he is entitled to public represen
tation, arrangements for such should be made at this 
time. 

A determination regarding appropriate conditions 
of pretrial release should also be made by the judge 
at this time. If a defendant has been conditionally 
released prior to the first appearance. a reduction of 
release conditions can be sought at the first appear
ance. 

I. If not released on summons or by any other law
ful manner, every arrested person shall bp. taken be
fore a judge without unnecessary delay but in no in
stance later than 48 hours after the arrest 

II. Unless the defendant intelligently waives the 
right to be represented by counsel. no further steps 
in the proceedings should be taken until the defen
dant and his counsel have had an adequate oppor
tunity to confer. 

III. I n all cases not concluded at the first appear
ance, the judge should decide the question of the de
fendant's pretrial release. Release should be effected 
if appropriate. 

IV. If the defendant cannot make bail or be other
wise released from continued custody following the 
first appearance, the detention hearing or the hearing 
of probable cause should be held without unneces
sary delay and in no case longer than ten days follow
ing the date of arrest. 

Standard 8.5 Pretrial Release 

Adequate investigation of defendants' character
istics and circumstances should be undertaken to 
identify those defendants who can be released 
prior to trial solely on their own promise to appear for 
trial. Release on this basis should be made wher
ever appropriate. If a defendant cannot appropriately 
be released on this basis. consideration should be 
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giv6'n to releasing him under certain conditions, such 
as the deposit of a sum of money to be forfeited in 
the event of nonappearance, or assumption of an 
obligation to pay a certain sum of money in the event 
of nonappearance or the agreement of third persons 
to maintain contact with the defendant and to assure 
his appearance. 

Participation by private bail bond agencies in the 
pretrial release process should be minimized to the 
fullest extent possible. 

Standard 8.6 Alternatives to Pretrial 
Detention 

A court rule should be adopted to develop, author
ize and encourage the use of a variety of alternatives 
to the detention of persons awaiting trial. The use of 
these alternatives shOUld be governed by the follow
ing: 

I. Judicial officers on the basis of information pro
vided by the pretrial services agency should select 
from the list of the following alternatives the least 
restrictive condition or conditions that will reasonably 
assure the appearance of the defendant for trial: 

A. Release on personal recognizance into own 
custody without further conditions (ROR). 

B. Release on the execution of an unsecured ap
pearance bond executed by the defendant or a third 
party. 

C. Release into the care of a qualified person or 
organization reasonably capable of assisting the de
fendant to appear at trial. 

D. Release with imposition of restrictions on ac
tivities. associations. movements and residende 
reasonably related to securing the ~ppearance of the 
defendant. 

E. Release on the basis of finan!::ial security to be 
provided by the defendant (bail). 

1) Full Cash; 
2) 10% Cash; 
3) Traditional Bail Bond; 
4) Real Estate. 
F. I mposition of any other restrictions other than 

detention reasonably related to securing the ap
pearance of the defendant. 

G. Partial detention, with release during certain 
hours for specified purposes. 

H. Detention of the defendant. 
II. Judicial officers in determining the likelihood of 
appearance and selecting the form of pretrial re
lease should consider the nature and circumstances 
of the offense charged, the weight of the evidence 
against the defendant, his ties to the community. 
his record of convictions. if any. and his record of 
appearance at court proceedings or of flight to avoid 
prosecution. 



Ill. Participation by private bail bond agencies in the 
pretrial release process should be restricted to the 
fullest extent possible. 

IV. Willful failure of the defendant to appear before 
any court as required shall be subject to appropriate 
sanctions. 

Standard 8.7 Procedums Relating to 
Pretrial Release and Detention 
Decisions 

The following considerations should be included in 
the formulation of procedures related to pretrial re
lease and detention decisions: 

I. A person in the physical custody of a law enforce
ment agency on the basis of arrest, with or without a 
warrant, should be taken before a judicial officer 
without unnecessary delay and in no instance later 
than 48 hours after arrest. 

II. When a person accused of a crime is taken into 
custody, an Investigation by the pretrial services 
agency should commence without delay to gather in
formation relevant to the pretrial release or detention 
decision. The nature of the investigation should be 
limited to facts related to the likelihood of appear
ance at trial and should include but not be limited to 
the follOWIng: 

A. Current employment status and employment 
history. 

B. Present residence and length of stay at such 
address. 

C. Extent and nature of family relationships. 
D. General reputation and character references. 
E. Present charges against the defendant. 
F. Prior criminal record. 
G. Prior record of compliance with or violation of 

pretrial release conditions. . 
H. Other facts relevant to the likelihood that he 

will appear for trial or factors which would make 
flight unlikely. 

III. The utilization of bail schedules should be dis
continued. 

IV. Pretrial detention or conditions substantially 
infringing on personal liberty should not be imposed 
unless: 

A. The defendant is granted a hearing, as soon 
as possible, before a judge and where required is 
accorded the right to be represented by counsel 
(appointed counsel if he is indigent); and, at the dis
cretion of the judge, the right to present evidence on 
his own behalf, to subpoena witnesses and to con
front and cross-examine the witnesses against him. 
.' B. The judge finds substantial evidence that con
finement or restrictive conditions are necessary to 
assure the presence of the defendant for trial. 

40 

C. The judge states on the record his findings of 
fact, the reasons for imposing detention or release 
conditions, and the evidence relied upon. 

V. Where a deci!:lion has been made to detain or im
pose conditions substantially infringing on the defen
dant's liberty, the defendant should be authorized to 
move for judicial review of that decision. 

VI. Whenever a defendant IS released pending trial 
subject to conditions, and there is probable cause to 
believe that the defendant has violated one or more 
of those conditions, he may be detained pending a 
hearing. If, after a hearing as described in IV (A) 
hereof. the judge finds a willful violation of one of the 
conditions of pretrial release, he should be author
ized to impose such different or additional conditions 
as are appropriate under such circumstances. 

Standard 8.8 General Criteria for 
Diversion 

In appropriate cases offenders should be diverted 
out of the criminal justice system before formal trial 
or conviction. 

I. Such diversion is appropriate where the benefits 
to society frorn channeling an offender into an avail
able noncriminal diversion program outweigh any 
harm done to society by abandoning criminal prose
cution. Among the factors that should be considered 
with respect to diversion are: 

A. The nature of the offense: 
B. The motivation and age of the offender; 
C. The attitude of the Victim; 
D. Any likelihood that the offender suffers from a 

rnental illness or psychological/physical abnormality 
which was related to his crime and for which treat
ment is available; 

E. Any likelihood that the crime was significantly 
related to any other condition or situation such as un
employment or family problems that would be sub
ject to change by participation in a diversion pro
gram; 

F. Any history of the use of physical violence 
toward others; 

G. Involvement with syndicated crime; 
H. A history of anti-social conduct indicating that 

such conduct has become an ingrained part of the 
defendant's life-style and would be particularly rc\sis
tant to change; and 

I. Any special need to pursue criminal prosecu
tion as a means of discouraging others from commit
ting similar offenses. 

Standard 8.9 Use of Diversion 

The State, in cooperation with relevant public and 

: 
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private noncriminal justice agencies. should de~ 
velop and implement formally organized programs 
of diversion, such as pretrial intervention (PTI), that 
can be applied in the criminal justice process from 
the time an illegal act OCCUrs to the time of adjudi~ 
cation·. 

I. I n order to provide the opportunity for formalized 
pretrial diversion to all New Jersey citizens, pre~ 
trial intervention programs should be expanded until 
there is a program available to thf "3sidents of each 
county within the State. Each PTI program should 
make the most effective use of existing community 
~ervices and where services for a particular prob~ 
lem are not available, the program should attempt to 
incorporate such needed services within its pro
grams. Provisions should be made for inter-state 
transfers. 

II. Pretrial intervention programs should operate 
under a set of written guidelines that ensure periodic 
review of policies and decisions. The same guide~ 
lines should be utilized by prosecutors. program ad
ministrators and judges and should specify: 

A. The objectives of the program and the types 
of cases to which it is to apply; 

B. The means to be used to evaluate the outcome 
of diversion decisions; 

C. A requirement that the official making the 
diversion recommendation state in writing the 
basis for his determination; and 

D. A requirement that the agency opetctdng di
version programs maintain a curre:il and com
plete listing of various resource dispositions 
available to diversion decision makers. 

III. Diversion should not be utilized as a substitute 
for prosecution where the facts of the case are not 
sufficient to obtain a conviction or where screening is 
more appropriate. 

IV. A plea of guilty should not be considered a con
dition for enrollment into any diversion program. 

V. The factors to be used in determining whether 
a defendant, following arrest but prior to adjudica
tion, should be selected for diversion to a noncri
minal program, should include the following: 

1. The nature of the offense. 
2. The facts of the case sufficiently establish 

that the defendant probably committed the act. 
3. The motivation and age of the defendant. 
4. The willingness of the victim to have no con

viction sought. 
5. Existence of personal problems, character 

traits, etc., which may be related to the defendant's 
crime and for which services are unavailable within 
the criminal justice system, or may be provided more 
effectively outside the system and the probability that 
the causes of criminal behavior can be controlled by 
proper intervention. 
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6. Likelihood that the defendant's crime is related 
to a condition or situation. such as unemployment or 
family problems that would be conducive to change 
through the defendant's participation in the diversion 
program. 

7. The needs and interests of the victim and so
ciety are served better by diversion than by official 
processing. 

8. The defendant's crime does not constitute part 
of a continuing pattern of anti-social beflavior, 

9. The defendant does not present a substantial 
danger to others. 

"10. The defendant's crime is not of an assaultive 
or violent nature, whether in the criminal act itself 
or in the possible injurious consequences of such 
criminal act. 

11. Likelihood that the arrest has had such a seri
ous effect on the defendant that it would serve as the 
desired deterrent against repetitive criminal beha
vior. 

12. Prosecution would exacerbate the SOCial prob
lem that led to the defendant's criminal eets. 

13. History of the use of physical violence toward 
others. 

14. Any involvement with organized crime. 
15. A history of Mti-social conduct indicating that 

such conduct has bA.come an ingrained part of the 
defendant's life-~(yle and 'f:0Llld be particularly resis
tant to change. 

16. The defendant would present a substantial 
danger to others. 

17. The crime is of such a nature that the value of 
pretrial intervention would be outweighed by the pub
lic need for prosecution. 

18. Services to meet the clefPc"lclant's Kleeds and 
problems are more effectivP.iiy available through re
sources not available to the pretrial intervention 
program. 

18. Where the defendant's involvement with other 
people in the crime charged or in other crimes is 
such that the interest of the State would be best 
served by processing his case through traditional 
criminal justice system procedures. 

20. Where the harm done to society by abandon~ 
ing criminal prosecution would outweigh the benefits 
to society from channeling an offender into :a diver~ 
sian program. 

V I. The statewide system of pretrial intervention 
should be comprehensively evaluted. The results of 
any evaluation and subsequent interim evaluations 
should be distributed to all participating judges, the 
county prosecutor and the program administrators 
for the purpose of ensuring the uniformity and effec
tiveness of PTI programs. 



Standard :8.10 Procedure for Diver
sion Pmgrams 

The decision to divert should be made as soon as 
adequate information can be obtained. 

I. Guidelines for making diversion recommendations 
and decisions should be established and made pub
lic. Written guidelines should be promulgated after 
consultation with the prosecutor a.nd after giving all 
prosecutorial suggestions due consideration Rnd ir.en 
should be distributed to all police agencies and 
judges within the county. 

II. Diversion should be permitted only under a court
approved diversion agreement providing for suspen
sion of criminal proceedings on the condition that 
the defendant participate in the diversion program. 
This agreement should be between the defendant. 
prosec'~:- "\nd court. Uniform procedures should be 
developed for me IVr I, 'Jlation of such agreements 
and their approval by ,/"Ie court. These procedures 
should contain the follolving features: 

A. Emphasis should be placed on the defendant's 
right to be represented by counsel during negotia
tions for diVersion and entry and approval of the 
agreement. 

B. Suspension of criminal prosecution for longer 
than one year should not be permitted. 

C. The agreement submitted to the court should 
contain a full statement of those things expected of 
the defendant and the reason for diverting the de
fendant. 

D. Upon expiration of the agreement and success
ful completion of the diversion program, the court 
should dismiss the pro&ecution and no future prose
cution based on the conduct underlying the initial 
charge should be permitted. 

E. For the duration of the agreement, the prose
cutor or the program director should have the au
thority to advise the court, upon notice to the defen
dant, that the defendant is not performing his duties 
adequately under the agreement and if the court 
determines that the defendant is not, it shall permit 
the prosecution to be reinstated. 

III. Whenever a diversion recommendation is made, 
the staff member making it should specify in writing 
the basis for the decision, whether or not the defen
d.ant is diverted. These statements should be collec
ted and subjected to periodic review within the re
spective agency to ensure that diversion programs 
are operating as intended. 

Standard 8.11 Pretrial Services Agency 

The State of New Jersey should take action, in
cluding the pursuit of enabling legislaticn or court 
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rule Where necessary, to create a centrally coor
dinated and directed pretrial servicos agency. This 
agency should be established as a permanent sec
tion within the Administrative Office of the Courts 
and should be responsible for the supervision, opera
tion of all pretrial release and diversion programs 
and procedures as well as the development of a com
prehensive plan for improving the pretrial process. 

I. The pretrial services agency should provide the 
following services: 

A. Operation of diversion programs, such as pre
trial intervention. 

B. Continuing information gathering necessary for 
pretrial release and intervention decisions as outlined 
in Standards 8.7, "Procedures Relating to Pretrial 
Release and Detention Decisions" and 8.9, "Use 0f 
Diversion." 

C. Determination of the individual needs of de
fendants and, where appropriate. emphasize diver
~ion to alternative community-based services (half
way houses, drug treatment programs or any other 
residential or nonresidential adult programs) based 
upon identified needs. 

D. Provide assistance in assessment, evaluation 
and classific::Jtion services for purposes of program 
planning for sentenced offenders and pretrial de
tainees. 

E. Supervision of defendants released pending 
trial and assistance to enable defendants to appear 
at trial. 
II. The following principles should be followed in 
establishing, planning and operating pretrial services: 

A. Initiation of pretrial services should in no way 
imply that the defendant is guilty. Protection of the 
rights of the defendant must be maintained at every 
phase of the process. 

B. Any information gathered from the defendant 
shall be privileged. 

C. Private specialized community services should 
be made available to the pretrial services agency 
where necessary and funds should be provided for 
their purchase. Services should include but not be 
limited to the following: 

1. Psychiatrists; 
2. Clinical psychologists; 
3. Social workers; 
4. I nterviewers; and 
5. Education specialists. 

Standard 8.12 Comprehensive Pretrial 
Procl ss Planning 

I n the initial planning process the pretrial services 
agency as described in Standard 8.11 should collect 
the following information: 

A. The extent of pretrial detention, including the 



number of detainees, the number of days of detention 
and the range of detention by time periods. 

B. The cost of pretrial release programs and de
tention. 

C. The disposition of persons awaiting trial, in
cluding the number released on bail, ROR and other 
nonfinancial conditions, and detained. 

D. The number of persons who are granted bail 
status changes. 

E. The disposition of such persons after trial in
cluding for each form of pretrial release or detention, 
the number of persons who were convicted, who 
were sentenced to the various available sentencing 
alternatives, and whose cases were dismissed. 

F. Effectiveness of pretrial conditions, including 
the number of defendants who (a) failed to appear. 
(b) violated conditions of their release, (c) were 
arrested for another offense during the period of 
their release. 

G. Conditions of treatment of and rules governing 
persons awaiting trial, includ:ng the extent to which 
such treatment and rules meet the recommendations 
in the standards. 

H. The need for and availability of resources that 
could be effectively utilized for persons awaiting 
trial, including the number of arrested persons suf
fering from problems relating to alcohol, narcotic 
addiction or physical or mental disease or defects, 

8.nd the extent to which community treatment pro
grams are available. 

I. The length of time required for bringing a crimi
nal case to trial and, where such delay is found to be 
excessive, the factors causing such delay. 

The comprehensive plan for the pretrial process 
should include the following elements: 

A. Assessment of the current status of programs, 
facilities and policies relating to pretrial release and 
detention. 

B. A plan for Improving the programs and facil
ities relating to pretrial release and detention, includ
ing priorities for implementation of the recommenda
tions set forth by this Committee. 

C. A means of implementing the plan and requir
ing approval of the expenditure of funds for, or the 
continuation of, programs consistent with the plan. 

D. A method of evaluating the extent and success 
of implementation of the improvements. 

E. A strategy for processing large numbers of per
sons awaiting trial during mass disturbances, includ
ing a means of utilizing additional' resources on a 
temporary basis. 

F. Ascertainment of the statistical requirements 
necessary for evaluation, planning. and operation of 
a pretrial release system. 

STANDARDS FOR TRIAL PREPARATION 
Standard 9.1 Limitation of Grand Jury 

Function 
The function of the grand jury should be limited to 

investigative purposes and indictment in exceptional 
circumstances. Indictment should not be required in 
any other criminal prosecution and a constitutional 
amendment shOUld be adopted to that effect. 

If a direct gr,."Pld jury indictment is issued in a parti
cular case, no probable cause hearing should be 
held. 

Standard 9.2 Probable Cause Hearing 

A consolidated centralized court should be estab
lished having jurisdiction over all criminal offenses. 
Probable cause hearings should be held under the 
jurisdiction of this court. 

A probable cause hearing should be held within 
two weeks following the commencement of pro
ceedings and should be held in addition to or, where
ever possible, as part of the detention hearing re
ferred to in Standard 8.4, "First Appearance." Evi
dence received at the probable cause hearing should 
be limited to that which is relevant to a determination 
that there is probable cause to believe a crime has 
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been committed and that the defendant has com
mitted it. Upon a finding of a probable cause, no fur
ther charging document should be required, 

Standard 9.3 Speedy Trial Time limits 

Resources should be made available to permit 
the disposition of all criminal cases within appro
priate time limits. Given the necessary resources, all 
criminal cases involving incarcerated defendants 
should come to trial within 90 days of arrest and all 
other trials should be held within six months of filing 
of the first charging document Failure to meet these 
goals should not require dismissal unless it has been 
determined that there was unnecessary delay in 
reaching a disposition. An incarcerated defendant 
who through no fault of his own has not been brought 
to trial within 90 days of his arrest should be released 
on conditions he is able to meet. 

Standard 9.4 Propriety of Plea Dis
cussions and Plea Agreements 

1. In cases in which it appears that the interest of 
the public in the effective administration of criminal 



justice would thereby be served, the prosecuting 
attorney may engage in plea discussions for the pur~ 
pose of reaching a plea agreement. He should en~ 
gage in plea discussions or reach a plea agreement 
with the defendant only through defense counsel, 
except when the defendant is not eligible for or does 
not desire appointment of counsel and has not re
tained counsel. 

2. The prosecuting attorney, in reaching a plea 
a!,;reement, may agree to one or more of the follow
ing, as dictated by the circumstances of the indi
vidual case: 

a. To make or not to oppose favorable recom
mendations as to the sentence which should 
be imposed if the defendant enters a plea of 
guilty or non vult. 

b. To seek or not to oppose dismissal of the of
fense charged if the defendant enters a plea of 
guilty or non vult to another offense reasonably 
related to defendant's conduct: or 

c, To seek or not ~o oppose dismissal of other 
charges or potential chMges against the de
fendant if the defendant enters a plea of guilty 
or non vult. 

Standard 9.5 Acceptability of a Guilty 
Plea 

The court should not accept a plea of guilty or non 
vult without first determining that the plea is vol
untary, knowledgeable and accurate. 

1. As to the voluntariness of the plea. the follow
ing means of coercion render the plea unacceptable: 

a. Charging or threatening to charge the defend
ant with offenses for which the admissible 
evidence available to the prosecutor is in
sufficient to support a guilty verdict. 

b. Charging or threatening to charge the defend
ant with a crime not ordinarily charged in the 
jurisdiction for the conduct allegedly engaged 
in by him. 

c. Threatening the defendant that if he pleads not 
guilty, his sentence may be more severe than 
tha. which ordinarily is imposed in the juris
diction in similar cases on defendants who 
plead gUilty. 

d. Failing to grant full disclosure before the plea 
discussions of all exculpatory evidence mat
erial to guilt or punishment. 

2. In ascertaining the knowledgeability of the plea, 
the court should be satisfied that the defendant 
understands the nature of the charge and the full 
consequences of his plea. 

3. Notwithstanding the acceptance of a plea of 
guilty, the court should not enter a judgment upon 
such plea without making such inquiry as may satisfy 
it that there is a factual basis for HIe plea. 
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Standard 9.6 Responsibilities of the 
Trial Judge 

1. The trial judge should not participate in plea 
discussions. 

2. If a tentative plea agreement has been reached 
which contemplates entry of a plea of guilty or non 
vult in the expectation that other charges before that 
court will be dismissed or that sentence concessions 
will be granted, upon request of the parties the trial 
judge may permit the disclosure to him of the tenta
tive agreement and the reasons therefore in advance 
of the time for tender of the plea. He may then indi
cate to the prosecuting attorney and defense counsel 
whether he will concur in the proposed disposition 
if the information in the presentence report is con
sistent with the representations made to him. 

3. When a plea of guilty or non vult is tendered or 
received as a result of a prior plea agreement, the 
trial judge should give the agreement due consider
ation, but notwithstanding its existence he should 
reach an independent decision on Whether to grant 
charge or sentence concessions. 

4. If the trial judge refuses to sentence in accord
ance with the plea agreement the defendant should 
have H,e absolute right to withdraw his guilty plea. 

Standard 9.7 Pleading By Defendant; 
Alternatives 

1. A defendant may plead not guilty, guilty, or non 
vult. A plea of guilty or non vult should be received 
only from the defendant himself in open court except 
when the defendant is a corporation, in which case 
the plea may be entered by counselor a corporate 
officer. 

2. A defendant may plead non vult or guilty only 
with the consent of the court. 

Standard 9.8 Representation by Coun
sel During Plea Negotiations 

No plea negotiations should be conducted until a 
defendant has been afforded an opportunity to be 
represented by counsel. I f the defendant is repre
sented by counsel, the negotiations should be con
ducted only in the presence of and with the assist
ance of counsel. 

Standard 9.9 Pleading to Other 
Offenses 

Upon entry of a plea of guilty or non vult or after 
conviction on a plea of not guilty, the defendant's 
counsel may request permission for the defendant to 
enter a plea of guilty or non vult as to other crimes he 



has committed which are within the juriodiction or 
coordinate courts of the State. Upon written approv
al of the prosecuting attorney of the governmental 
unit in which these crimes are charged or could be 
charged, the defendant should be allowed to enter 
the plea. 

Standard 9.10 Plea Withdrawal 

Prior to sentencing, the court should allow the 
defendant to withdraw his plea of guilty or non vult 
whenever the defendant proves that withdrawal is 
necessary to correct a manifest injustice. In the 
absence of a showing that withdrawal is necessary 
to correct a manifest injustice, a defendant may not 
withdraw his plea of guilty or non vult as a matter of 
right once the plea has been accepted by the court. 

After a defendant has been sentenced, any at
tempt to withdraw his or her plea of guilty should be 
made pursuant to those rules governing post con
viction relief. 

Standard 9.11 Effect of Withdrawn or 
Refused Plea on Subsequent Pro
ceedings 

A plea of guilty or non vult that is withdrawn or 

refused should not be admissible in evidence against 
the defendant at trial. 

Standard 9.12 Consideration of Plea in 
Final Disposition 

It is proper for the court to grant charge and sen
tence concessions to defendants who enter a plea of 
guilty or non vult when the interest of the public in 
the effective administration of criminal justice would 
thereby be served. 

The court should not impose upon a defendant any 
sentence in excess of that which would be justified 
because the defendant· has chosen to require the 
prosecution to prove his guilt at trial rather than to 
enter a plea of guilty or non vult. 

Standard 9.13 Recording the Proceed
ings and the Agreement of Guilty 
Pleas 

Where a guilty plea is offered, both the plea and 
any agreement upon which it is based should be 
placed on the record in open court and preserved. 
The record should include the court's advice to the 
defendant, the inquiry into the voluntariness of the 
plea and the inquiry into the factual basis of the plea. 

STANDARDS FOR SENTENCING, 
PROBATION AND PAROLE 

Sentencing 

Standard 10.1 General Principles: 
Statutory Structure 

A) All crimes should be classified for the purpose 
of sentencing into categories which reflect substan
tial differences in gravity. Each should specify the 
maximum sentence available for offenses which fall 
within it. 

8) The sentencing system must be provided with 
a wide range of alternatives, with gradations of 
supervisory, supportive and custodial facilities at 
its disposal so as to permit a sentence appropriate 
for various categories of offenses and offenders. 

C) The Legislature should not specify a mandatory 
sentence for any sentencing category or for any 
particular offense. 
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Standard 10.2 General Principles 

The sentencing system should call for the least 
restrictive alternative which is most consistent with 
the protection of the public, the gravity of the offense 
and the rehabilitative needs of the defendant. Sanc
tion should not exceed the penalties deserved for 
gravity of offense. 

Standard 10.3 Sentencing Guidelines 

A) Provision should be made by the Supreme 
Court for the establishment of sentencing guidelines. 
Those guidelines should be established as an aid to 
judges in their sentence determination, The goal of 
such guidelines should be to serve as an additional 
tool to aid judges in the imposition of sentences. 

8) Judges should be expected to deviate from the 
guidelines in an appropriate case. Where the judge 



does deviate from the guidelines, the reasons for 
such deviation should be expressed upon the record. 

C) The Court should: 
1. Colfect, develop and maintain statistical in

formation relating to sentencing practices and 
annually review all sentences imposed in this 
State, and reassess its guidelines. 

2. Cooperate with sentencing courts in develop
ing instructional progra,ns for judges relating 
to sentencing. 

3. Explain sentencing practices and guidelines to 
the public. 

D) The guidelines should establish for each speci
fic offense the sentence which should normally be 
imposed. 

E) The sentencing guidelines should indicate, for 
each offense: 

1. Whether the normal sentence imposed is one 
of nonconfinement and; 

2. If confinement, the length of the term. 

F) The court should publish its proposed guide
lines. 

Standard 10,4 Sentencing Councils 

The Supreme Court should establish sentencing 
councils consisting of three judges. I n all cases 
where the sentencing judge believes that he will im
pose a sentence which falls outside the guidelines, 
the sentencing judge should meet with the judges 
assigned to the sentencing council. The meeting 
should be preceded by distribution of the pre
sentence report and any other documentary informa
tion about the defendant to each of the judges who 
will participate. The purpose of the meeting should be 
to assist the Judge imposing the sentence in reaching 
his decision. Choice of the sentence should never
theless remain the responsibility of the judge who 
will actually impose it. 

Standard 10,5 Appeals 

The Supreme Court should promulgate appropriate 
rules for the appeal of sentence. 

Probation 
Standard 10,6 Organization of Probation 

Services 

There should be created within the Administrative 
Office of the Courts a Division of Probation Services 
to assume responsibility for the administration of all 
probation services on a statewide basis. 

The financing of all personnel and service func
tions of the DiVision of Probation Services should be 
paid for out of the general revenues of the State. 
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Standard 10,7 Appointment of Proba
tion Director 

A director of the Division of Probation Services 
should be appointed by the Administrative Director of 
the Courts with the approval of the Chief Justice. The 
director of the Division of Probation Services should 
be responsible for the administration of the Division, 
including policy implementation, procedural 
decision-making, direction of staff, and the execu
tion of service functions. 

Standard 10,8 Probation Services 
Regions 

For the control, direction and execution of all field 
services within the State, the Division of Probation 
Services should be divided into regions, which num
ber may be modified based upon workload variations 
and other operating conditions. Each region should 
be administered by an assistant director who will 
report directly to the director of the Division of Pro
bation Services. 

Standard 10,9 Offices of Probation 
Services 

There should be located in each county an office 
of the Division of Probation Services to provide ser
vice to all trial courts in that county. I n addition, 
satellite or branch offices should be established in 
the areas of greatest probationer density in the coun
ty to facilitate delivery of the highest level of quality' 
services in the most efficient manner. 

Standard 10.10 Staff Responsibilities 

The Division of Probation Services should staff 
pretrial release, pretrial intervention, intake, prepare 
presentence reports, supervise defendants placed 
on probation and others committed to their super
vision and should perform such other duties as or
dered by the Courts. 

Standard 10,11 Guidelines for Proba
tion Supervision 

The Judiciary should prescribe guidelines govern
ing the type and extent of probation supervision that 
should ordinarily apply to different types of offen
ders. The period of mandatory probation supervision 
should be no longer than five years. General and spe
cial conditions of probation should be imposed when 
appropriate. Special conditions should include pay
ment of costs, fines or restitution, the performance 
of community services or such other directions as 
appropriate in the given case. 
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Standard 10.12 Violation of Probation 

If the court determines that a defendant violates 
the conditions of his probation, it should be author
Ized to resentence the defendant subject to the sta
tutory maximum for the offense and consistent with 
guidelines established by the Supreme Court. 

Standard 10.13 Revocation of 
Probation 

No probation shall be r6voked on the basis of cri
minal charges until the disposition of such criminal 
charges. 

Standard 10.14 Training 

The Division of Probation Services shall be respon
sible for the development and implementation of a 
comprehensive training program for probation offi
cers and probation personnel throughout the State. 

Parole 
Standard 10.15 Unified Parole 

Authority* 

There should be one unified Parole Authority for 
all institutions of the State of New Jersey. The 
Authority may establish methods by which paroles 
in various institutions may be considered. The chair
man and the members should be appointed by the 
Governor with advice and consent of the Senate. The 
chairman should be the chief administrative officer 
of the Authority. 

Standard 10.16 Parole Application 

Parole should apply to all sentences to any county 
facility where the inmate is sentenced to an aggre
gate period longer than one year. and to any State 
correctional facility or prison. 

Standard 10.17 Parole Decision Guide
lines 

The Paroling Authority should establish guidelines 
consistent with the sentencing guidelines for deter
mining the presumptive release dates of offenders 
for the offense, or class of offenses, for which the 
defendant was convicted. The Authority should also 
establish presumptive penalties upon revocation of 
parole. 

• Note that this standard conflicts with the Juvenile Dispositions 
and Corrections Standard 5.41. 
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Before the Authority finally promulgates its 
guidelines, it should publish the proposed guidelines 
and hold public hearings to allow comments on the 
guidelines. Thereafter. but at least annually for the 
first three years and thereafter at least biennially, 
the Authority should review its guidelines, and pub
lish any changes thereto. 

Standard 10.18 Presumptive Parole 

Within 30 days after entering an institution for the 
purpose of serving a sentence of confinement, the in
mate should be informed of the presumptive release 
date. 

Standard 10,19 Presumptive Release 
Guidelines 

The Paroling Authority may, after public hearing, 
establish specific guidelines for reducing or lncreas~ 
ing the presumptive release date by a preCise num~ 
ber of days for work or for disciplinary infractions. 

The Authority's guidelines will prescribe the stan~ 
dards and administrative review procedures govern~ 
ing the imposition of such additions or deductions. 

Standard 10.20 Marshaling Resources 
for Parolees 

The Paroling Authority in coordination with the De
partment of Corrections shall marshal all available 
resources to aid the reintegration of the parolee to 
society. 

Standard 10.21 Parole Supervision 
Guidelines 

The Paroling Authority may prescribe guidelines 
governing the type and extent of parole supervision 
that shall ordinarily apply to different types of offen
ders. The period of mandatory parole supervision 
shall be no longer than two years or shall terminate 
upon expiration of the parolee's maximum sentence 
where such expiration occllrs within the two year 
period. The supervision period may be extended be
yond two years but not longer than the maximum 
sentence for good cause after a hearing before the 
authority at which due process protections shall be 
accorded, subject to the provisions herein. 

Standard 10.22 Parole Revocation 
Guidelines 

The Paroling Authority shall establish standards 
for vialationof parole. conditions and provide for a 
violation hearing which affords due process. A pa-



roree whose parole has been revoked should be 
Immediately informed of his next presumptive release 
date, set according to the guidelines established pur
suant to Standard 10.3. The guidelines shall provide 
that, except in extraordinary circumstances, the 
penalty for revocation due to violation of technical 
conditions should initially be confinement in a com-

munity release facility, rather than return to prison 
which is available as a last resort. 

Standard 10.23 Decisions to Revoke 
Parole 

No parole shall be revoked on the basis of criminal 
conduct until the disposition of such criminal 
charges. 

STANDARDS FOR THE 

ADMINISTRATION OF CORRECTIONS 

Standard 11.1 Con'ections: General 
Principle 

The long-range goal for the correctional system of 
New Jersey should be for the State, through the Com
missioner of the Department of Corrections, to be 
,'esponsible for the care and custody of all adult of
fenders sentenced to custodial terms in excess of 
six months. The prinCipal recommendation of the 
Correctional Master Plan Policy Council, that cor
rections be more locally oriented than at present, 
should be the guideline in reaching this goal. The 
prison system should include large centralized insti
tutions to house offenders serving lengthy sentences 
and/or with histories of violent behavior. All other 
offenders should be assigned to smaller regional 
institutions as near as possible to the person's ori
ginal home. Offenders with custodial sentences 
should be transferred to regional institutions as they 
near their release date to facilitate their reintegra
tion into society. Reintegration of all offenders should 
also include placement in prerelease residential 
centers located throughout the State. 

CouQties should continue to be responsible for the 
operation of facilities housing pretrial detainees and 
offenders with sentences of six months or less. The 
Department of Corrections should assume the 
ownership and operation of all county correctional 
facilities maintained primarily for the housing of 
offenders sentenced to terms in excess of six 
months. 

Standard 11.2 Procedure for Imple
menting General Principles 

In order for the Department of Corrections to as
sume responsibility for the care and custody of all 
adult offenders sentenced to custodial terms in ex
cess of six months, the following should be accom
plished. 
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1. The statutory sentencing structure should be 
amended to provide that all adult offenders receiv
ing custodial sentences for indictable offenses in ex
cess of six months be committed to the care and cus
tody of the Commissioner of the Department of Cor
rections. 

2. The Department of Corrections should pur
chase and assume ownership and operation of all 
county correctional institutions, workhouses, peni
tentiaries and jail annexes presently housing offend
ers sentenced to terms in excess of six months. 

3. Pending completion of the State's acquisition of 
those county facilities designated above, those coun
ties which continue to house offenders sentenced to 
terms in excess of six months should remain finan
cially responsible for the cost thereof. 

4, The State should create, through purchase or 
construction, regional correctional institutions and 
prerelease residential facilities for housing offenders 
sentenced to over six months. 

Standard 11.3 Evaluation and Desig
nation of Existing State Facilities 

The Department of CorrectionS' should evaluate 
all existing correctional facilities operated or ac
quired by it, without regard to their present desig
nation or usage. Each unit, or, where feasible, parts 
of each unit, should then be designated and there
after used as a high security central prison, a region
al correctional facility, or a residential pre-release 
center, as described in the standards which follow. 

Standard 11.4 High Security Central 
Prisons 

The Department of Corrections shOUld assign to a 
high security central prison those persons in its cus
tody who have demonstrated a need to be held in 
maximum security conditions, as a result of the na-



ture of their sentence, their behavior, or other fac
tors. It should be the policy of the Department to use 
such facilities only where clearly necessary, as de
termined through a comprehensive classification 
system. See Standard 11.7. 

A full range of programs, including work opportu
nities, counseling and education programs should 
be made available on a voluntary basis in such 
institutions, consistent with clearly mandated secu
rity needs. 

Standard 11.5 Regional Correctional 
Institutions 

Correctional facilities acquired from counties 
should be designated, where appropriate, as regional 
correctional institutions. The State should construct 
or establish regional correctional institutions as may 
be necessary. Regional correctional facilities should 
house offenders with short sentences and other 
offenders nearing their potential release date. The 
location of regional institutions should be selected 
on the basis of proximity to: 

1. The communities from which the inmates 
come. 

2. Areas capable of providing or attracting ade
quate numbers of qualified line and profes
sional staff members of racial and ethnic ori
gin compatible with the inmate population. 

3. Areas that have community services and acti
vities to support correctional goals, including 
social services, schools, hospitals, universities 
and employment opportunities. 

4. Auxiliary correctional agencies 
5. Public transportation. 

Planning for regional correctional institutions 
should include no single component or institution 
housing more than 300 persons. 

1. A spatial "activity design" should be developed, 
a. Planning of sleeping, dining, counseling, visit

ing, movement, programs and other functions 
should be directed at optimizing the conditions 
of each. 

b. Unnecessary restrictions on contact between 
staff and inmates should be eliminated. 

c. Areas fo, visitation that ar& private and do not 
excessively restrict movement should be pro
vided to encourage contact between inmates 
and visitors. 

2. Security elements and detention provisions 
should not dominate facility design. 

a. Appropriate levels of security should be 
achieved through a range of unobtrusive 
measures that avoid the ubiquitous "cage" 
and "closed" environment. 

b. Environmental conditions comparable to nor
mal living should be provided to support devel
opment of normal behavior patterns. 
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c. All inmates should be accommodated in indi
vidual rooms arranged In residential clusters of 
8 to 24 rooms to achieve separation of male 
and female offenders, and varying security 
levels and to reduce the depersonalization of 
institutional living. 

3, Applicable health, sanitation, spaGe, safety, 
construction. environmental and custody codes 
and regulations must be taken into account. 

4. Consideration must be given to resources 
available and the most efficient use of funds. 

a. Expenditures on security hardware should be 
minimized consistent with the security needs 
of the population as determined by the classi
fication system. 

b. Existing community resources should be used 
for provision of supportive services to the 
maximum feasible extent. 

c. Facility design should emphasize flexibility and 
amenability to change in anticipation of fluc
~!Jating conditions and needs. 

5. Prisoners should be treated in a manner consis
terit with humane standards. Individual residence 
space should provide sensory stimulation and oppor
tunity for self-expression and personalizing the 
environment. 

Standard 11.6 Prerelease Residential 
Facilities 

The Department of Corrections should create a 
network of prerelease residential facilities super
vised by the Bureau of Parole throughout New Jersey 
to facilitate reintegration of inmates from prison and/ 
or jail into the community. The functions of pre
release facilities shOUld include: 

1. As part of the continuing classification pro
cess, assessing the needs of inmates and de
veloping individual program plans to aid their 
reintegration into society. 

2. Assisting inmates who either reside in the pre
release facility or in the adjacent community 
in securing employment, medical and dental 
care, housing, social services, financial assis
tance, food, clothing, education, training and 
legal aid. 

3. Housing and supervising inmates on work, 
education and training release and parolees 
requiring intensive supervision. 

4. Actively intervening on behalf of inmates in 
instances where delivery of services by other 
agencies, groups or organizations is impeded 
by bureaucratic procedures. 

5. Educating community groups, agencies and or
ganizations as to the needs ~nd problems of 
inmates and how they can help reduce crime 
and recidivism through assisting in reintegra
tion efforts. 



6. Recruiting community volunteers to work on 
a one-to-one basis to assist ex-offenders. 

7. Performing follow-up studies to determine the 
effectiveness of the above activities. 

Standard 11.7 Classification of Sen
tenced Adult Offenders 

All persons sentenced to the custody of the Com
missioner of the Department of Corrections. should 
be assigned initially to a classification center from 
which they should be assigned to central or regional 
correctional institutions or a prerelease facility under 
a uniform classification system. Classification sys
tems should include the following. 

1. Classification policies and procedures should 
be developed in cooperation with staff from correc
tional institutions. community-based correctional 
programs, police and courts. 

2. Written policies and procedures for classifica
tion should be published for public comment. 

3. Classification systems should utilize a team. 
unit or committee process which is adequately staf
fed and includes participation of the offender. 

4. Classification policy and procedure state
ments should: 

a. Describe the makeup of the unit, team or com
mittee. as well as its duties and responsibilities. 

b. Define its responsibilities for custody, treat
ment, employment. rehabilitation and voca
tional assignments. 

c. I ndicate what phases of an inmate program 
may be changed without unit. team or commit
tee action. 

d. Specify procedures relating to inmate trans
fer from one program to another. 

e. Prescribe form and content of the classifica
tion interview. 

f. Relate pOlicies governing decisions during 
initial classification and reclassification. 

5. Classification decisions should be based on 
valid external information from police reports. pre
sentence reports. a report from the sentencing judge 
concerning the purpose of the sentence; and internal 
reports developed from interviews with the offender 
and tests. 

6. I nitial classification should not take longer than 
a week and review of classification should be under
taken at intervals not exceeding six weeks. 

7. Classification criteria should be developed for 
screening inmates according to their needs and risks 
into three groups: 

a. Those who are essentially self-correcting and 
do not need elaborate programming. 

b. Those who require different deg'r::es of com
munity and/or institutional supervision and pro
gramming. 

c. Those who require highly concentrated insti
tutional controls and services. 
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8. Classification and correctional institutions 
should segregate diverse categories of incarcerated 
persons. as well as identify offenders with special 
supervision and treatment requirements as follows: 

a. The mentally ill should not be housed in a 
correctional facility. 

b. Correctional facilities should be equipped to 
treat alcohol and drug dependent inmates. I n
mates should be diverted to treatment centers 
when they do not pose a threat to the commu
nity. 

c. Prisoners who suffer from various disabilities 
should have separate housing and close super
vision to prevent mistreatment by other in
mates. The institutional staff should be alert 
for inmates who are potential suicide risks. 
Such inmates should receive immediate medi
cal treatment and supervision. Epileptics. dia
betics and persons with other special prob
lems should be treated as recommended by 
the staff physician. 

9. There should be a mechanism for offenders to 
appeal, administratively. classification decisions 
consistent with due process of law. 

10. Whenever an offender remains in a maxi
mum security institution within six months of his pre
sumptive parole date, there should be a hearing 
held between the offender and representatives of the 
Paroling Authority and the Department of Corrections 
for the purpose of determining a special reintegra
tive program for the offender. 

Standard 11.8 Reintegration of Adult 
Offenders 

The Department of Corrections, in cooperation 
with other agencies, should establish a system for 
reintegrating into society ali adult offenders sen
tenced to the custody of the Commissioner of the 
Department of Corrections. The objective of this 
standard is to increase each offender's contact with 
the community as they get closer to release. As of
fenders proceed from greater confinement to lesser 
confinement (for example. from a central prison to a 
regional facility to a prerelease facility) reliance upon 
institutional programs should be replaced by use of 
complementary community based correctional pro
grams. Regional institutions and prerelease residen
tial facilities should rely heavily on work. training 
and educational release programs. 

Standard 11.9 Correctional Insti
tution Programs and Services 

The Department of Corrections should adopt the 
following programs for use in central and regional 
correctional institutions. 

1. A program of continuous assessment of the of-



fender's needs and progress, program planning 
and individualized counseling. The objectives 
of a continuous assessment program should 
be to: 

a. Assess all inmates in terms of aCademic and 
vocational ability, social casework, treatment 
and rehabilitation needs and make them aware 
of the services ami programs available within 
the institution and neighboring community. 

b. Establish mutually agreed upon goals and ob
jectives for academic, vocational, treatment 
and/or rehabilitation programs with the of
fender. 

c. Place offenders into programs which best 
meet the established goals and objectives. 

d. Counsel every offender at least once every 
two months in terms of progress toward the 
achievement of program goals and objectives, 
program problems or program revisions. 

e. Make each inmate's assessment, goals and 
objectives, program plan and follow-up coun
seling reports available to classification and 
the Paroling Authority. 

2. An educational program consisting of learning 
disability and remedial education programs, an 
academic learning center for adult education, prE'
vocational experiences and survival skills train
ing, developed in cooperation with the Garden 
State School District. Emphasis should be placed on 
individualized instructional materials, with short
term units of study. Para-professionals and volun
teers should be utilized as instructors to augment 
professional staff. Study release opportunities which 
can be continued after release should be developed 
in cooperation with local schools. 

3. In-house and vocational training release pro
grams which can be continued after release. 
developed in cooperation with prison indUstries, 
the Garden State School District and community 
vocational training schools. 

4. Work release and job placement programs 
developed in cooperation with State and 
local employment agencies, employers and unions. 

5. Alcohol and drug treatment programs which 
can be continued at a community treatment facility 
upon release developed in cooperation 
with the appropriate divisions of the Department of 
Health. 

6. Counseling, treatment and therapy programs 
for individuals with problems relating to institutional
ization and emotional or psychological problems of 
a long standing nature. 

7. A range of activities to provide physical exer
cise, available both in the facility and 
through the use of local recreational resources. 
Other leisure activities should be supported by 
access to library materials, television, writing materi
als, playing cards and games. 
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Standard 11.10 Education Programs 

Every central and regional correctional Institution 
should provide programs for Adult Basic Education, 
General Education Development (GED) and access 
to higher education. The Department of Corrections. 
in conjunction with the Garden State School District. 
should be responsible for administering all correc
tional education programs, establishing educational 
standards and evaluating program effectiveness. The 
goal of the Garden State School District should be to 
provide its clients with an opportunity for a positive 
institutional adjustment by making constructive use 
of leisure time, by establishing a sound educatlonal 
atmosphere and by increasing self~worth through 
personalized assessment and goal setting. Moreover. 
the Garden State School District should seek to pre~ 
pare clients for the successful return to the commu
nity by providing adequate academic, vocational and 
life skills training. which will enable them to engage 
in extended education. meaningful jobs and good 
interpersonal relationships. 

The objectives of education programs in correc
tional institutions should be to; 

1. Increase the reading attainment of each of~ 
fender at least one grade level for each year of 
involvement in remedial programs. 

2. Improve communication skills in terms of lis
tening, speaking, reading and writing to at 
least a literacy level. To achieve these objec~ 
tives bilingual programs should be included. 

3. Involve offenders, with appropriate abifity. in 
GED programs which can lead to the acquisi
tion of a High School Equivalency Certifiacte. 
GED programs should be available in bilingual 
form, 

4. Provide remedial education and learining disa
bility programs for all inmates who need them. 

5. Provide vocational assessment and opportuni
ties for the acquisition of at least entry level 
skills in a variety of vocational training se
quences. 

6. Provide a pragmatic social educational pro
gram from Which offenders will acquire basic 
survival skills. Upon release, an offender 
should know how to: apply for a job. conduct 
himself In an interview, maintain a job, make 
,J0Gisions regarding purchases, and be famili
ar with health, education and social service 
agencies and resources in his community. 

All program curricula should be based on measur
able behavioral objectives, so that the offender can 
continue the study after completing the sentence. 
Certificates or records of program progress should 
follow the inmate when he is released, to facilitate 
entry into a similar community program. 



Standard 11.11 Prison Industries 

The Department of Corrections should ensure that 
prisoh industries provide Inmates with skills. experi
ence and work habits that can be useful once the of
fender leaves prison. Machines and equipment 
should provide the same range of skills to operate 
as that used by private industry. 

Private companies should be encouraged to estab
lish profit-making product industries either within pri
son walls or adjacent to prison for the employment 
of inmates. Such planning should be cO'Jrdinated with 
economio planning of the New Jersey Department of 
Labor and Industry. 

The soope of aotivity of State-Use Industries 
should be e>:panded to include more servioe areas. 
These activities should be coordinated with the 
Garden State School District to ensure that inmates 
are properly trained prior to assignment. The expan
sion of prison industries into service areas should 
be accomplished in phases so that State employees 
assigned to these areas do not lose their jobs. The 
State should not contract with public agencies or pri
vate companies for services that can be provided by 
inmates either within prison or on work release. Pri
son industries should include the following areas: 

1. Automotive·services. 
2. Construction and maintenance services. 
3. Electrical and air conditioning services. 
4. Plumbing. 
5. Metalworking. 
6. Woodworking. 
7. Business machines maintenance. 
8. Graphic ar.ts. 
9. Drafting. 

1 D. Service activities in the health field. 
11. Legal and medical paraprofessional services. 
12. Recycling. 
13. Landscaping. 

Wherever possible. the::se services should be pro
vided to State, county and local agencies on a bid 
and/or contract basis. The goals of prison industries 
should include the following when feasible:" 

1. A realistic work environment. including: 

a. A full work day; 
b. Inmate wages based upon work output; 
c. Productivity standards comparable to those of 

outside world busiiless; 
d. Hiring and firing procedures. within the limits of 

due process rights; 
e. Transferable training and job skills. 

• These 90!~ls were adapted from ECON Incorporated. Analysis 
of Prison Industries and Recommendations for Change: Study 
of the EconomIc and Rehabilitative Aspects 01 Prison Industry. 
Volume VI. Princeton, New Jersey. 1976. See this document for 
further explanation of these 90als. 
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2. Partial reimbursement to the State by inmates 
for custody costs or restitution payments to 
victims. 

3. Graduated preparation of inmates for release 
into community. See Standard 11.8. "Reinte
gration of Adult Offenders." 

4. Fixing responsibility. with .financial incentives, 
in the prison industry for job placement of 
inmates upon release into the community and 
penalties for nonplacement. 

5. Financial incentives to industry for successful 
reintegration of offenders Into the community. 

6. Self-supporting or profit-making business oper
ations. 

Prison I ndustries should be divided into two cate
gories and inmates should be assigned appropriately. 

1. Only inmates sentenced to extended terms 
should be aSSigned to work in industries for which 
job skills are not directly transferable to work outside 
prison. 

2. Inmates nearing the completion of their sen
terices, depending on the time required for training. 
should be assigned to an industry for which com
parable jobs exist in the community. 

A high degree of coordination should be establish
ed between the following groups to coordinate 
program development and to develop job place
ments: the Bureau of Parole. the Bureau of Commu
nity Services, the Garden State School District, the 
Department of Labor and Industry, labor unions. the 
Department of Civil Service. the New Jersey Asso
ciation of Ex-offender Employment and employers 
in the public and private sector. The Legislature 
should provide subsidies and tax relief to all empluy
ers that hire offenders and ex-offenders. 

Legislation should amend statutes concerning pri
son industries so that they do not prohibit: 

1. Specific types of industrial activity from being 
carried on by a correctional institution. 

2. The sale of products of prison industries on the 
open market. 

3. The payment of full market value or variable 
wage scales less living expenses and family 
welfare costs to offenders working in privately 
operated in-house prison industries and work 
release. 

4. The payment of minimum wages less living ex
penses and family welfare costs and added 
work credits for inmates working in prison-use 
industries which do not pay full market wages. 

5. Contracting with private industry. 
6. Production of certain goods. 
7. The establishment of industries within prisons 

by private companies . 

Standard 11.12 Release Programs 

The Department of Corrections should develop 



release programs to be administered primarily from 
regional correctional institutions and prerelease 
residential facilitif;s. Release r:-rograms from high 
security centralized facilities should be approved only 
where appropriate, consistent with the classification 
process. 

1. Since release programs rely heavily on the 
participant's self-discipline and personal responsibili
ty, the offender should be involved as a member of 
the program planning team. 

2. Released programs have special potential for 
utilizing specialized community services to meet 
offenders' special needs. This capability avoids the 
necessity of service duplication within corrections. 

3. Weekend visits and home furloughs should be 
planned regularly. so that eligible individuals can 
maintain ties with family and friends. 

4. Work release should be made available to per
sons in all offense categories who do not present a 
serious threat to others. 

5. The offender in a work release program should 
be paid at prevailing wages. The individual and the 
work release agency should agree to allocation of 
earnings to cover subsistence, transportation cost, 
compensation to Victims. family support payments 
and spending money. The work release agency 
should maintain strict accounting procedures open 
to inspection by the client and others. 

6. Program location should give high priority to the 
proximity of job opportunities. Various modes of 
transportation may need to be utiHzed. 

7. Education or study release should be available 
to all inmates who do not present a serious threat 
to others. Arrangements with local school districts 
and nearby colleges should allow participation at any 
level required (literacy training. adult basic educa
tion. high school or General Education Development 
equivalency and college level). 

8. Arrangements should be made to encourage 
offender participation In local civil and social groups. 
Particular empllasis should be given to involving the 
offender in public education and the community in 
corrections efforts. 

9. Prior to release each offender should be al
lowed sufficient weekday furloughs in order to find a 
job. buy clothes. locate a residence and deal with 
other matters. 

Standard 11.13 Conditions of Parole 
Plans 

Successful reintegration and supervision of the 
parolee is dependent upon the development of rea
sonable parole plans. At the point of parole the in
mate should be given the choice of participating in a 
parole plan or remaining in prison. The plan should 
include provisions for participating in community
based correction programs related to his or her 
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needs for successful reintegration and abiding by 
reasonable conditions. 

Parole plans should be revised to include reason
able conditions conforming with accepted norms of 
the community in which the parolee will live. Condi
tions of parole should be specific and not include 
vague and general terms and unenforceable require
ments. 

Parole plans should be prepared and mutually 
agreed upon by an institutional parole officer and the 
inmate and approved by the Paroling Authority. 

1. The parole plan should clearly indicate per
formance objectives to be achieved by the offender. 

2. The parole plan should provide for decreasing 
levels of supervision as provided in Standard 11.15. 

3. The parole plan should be consistent with the 
offender's schooling. employment, residence and 
other activities necessary for successful reintegra
tion. 

Standard 11.14 Parole Administration 

The goal of the Bureau of Parole should be the re
duction of renewed criminal behavior through sur
veillance and prOVision of social services to parolees 
during their reintegration into the community. To 
facilitate this goal: 

1. An intensive preservice training program for all 
new paJole officers and annual in-service 
training for all other parole officers should be 
established. Parole officer training should in
clude policies and procedures for supervising 
parolees, services available to parolees, pa
role counseling, community resource develop
ment, psychology and sociology of parolees 
and attitude change. Financial incentiVes 
should be given to parole officers Who seek 
additional job-related training or education be
yond that required by the Department of Cor
rections. 

2. The number and size of reports should be re
duced to allow parole officers to spend more 
time supervising and assi"lting parolees. 

3. The Bureau of Parole and Bureau of Com
munity Services should be merged jnto a single 
bureau to create better coordination of com
munity services for parolees. 

4. Specific and detailed Written guidelines shOUld 
be establish~d for the classification of 
parolees. 

Standard 11.15 Parole Classification, 
Supervision and Services 

Specific and detailed written guidelines should be 
established for the classification. supervision and 
delivery of parole services. Parolees should be 



classified prior to release by an institutional parole 
officer in terms of types of services needed and re
quired level of supervision, All parolees should be 
classified into three levels of supervision: intensive. 
regular and minimum. to be defined· in regulations 
developed by the Bureau of Parole. 

1. I ntensive supervision should be given to all 
new parolees who need support services and close 
supervision. 

2, Regular sllpervision should be given to parolees 
who are employed and/or appear to be successfully 
receiving support services, 

3. Minimum supervision should be given to 
parolees who are employed. have completed or are 
successfully receiving support services and appear 
to be successfully reintegrating into society. 

Specific standards for classifying parolees Sllould be 
developed consi~\tent with the recommendations of 
the Correctional Master Plan on this subject. 

The Bureau of Parole should develop a work unit 
system of aSSignment of cases. Under this system 
parole officers should have approximately equal 
workloads. Workloads should be based not on the 
number of parolees but on the amount of supervision 
and services require(i. 

Each regional parole office should be provided with 
community resource speCialists and with an ade
quately staffed manpower service center to meet 
parolee support needs. The functions of these spe
cialists and service centers should be to assist parole 
officers in obtaining alcohol or drug treatment. vo
cational training. education. employment, housing. 
counseling. clothing. food. family planning. financial 
assistance and medical and dental treatment for 
parolees, 

Standard 11.16 Cooperation and Coor
dination Within the Correctional 
System 

All State and local agencies performing functions 
affecting the correctional system should develop 
liaison procedures to coordinate and develop re
sources jointly in order to reduce needless duplica
tion. At a minimum the following agencies should co
ordinate their activities: the bureaus of the Depart
ment of Corrections. the Division of Youth and Family 
Services. the Garden State School District. Depart~ 
ment of Labor and Industry. probation departments 
and community-based correctional and treatment 
facilities. 

Standard 11.17 Marshaling and Coor
dinating Community Resources 

It should be recognized that preventing crime 
through the successful reintegration of offenders is 
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the responsibility of social institutions. organizations 
and agencies of the community as well as the De
partment of Corrections and other departments of 
government. 

The Department of Corrections. the Paroling Au
thority and each county jail. correctional institution 
and community-based correction program should 
intensify efforts to establish effective working re~ 
lationships with the major social institutions, organi
zations and agencies of the community. where rele
vant. including the following: 

1. Employment resources - private industry. la
bor unions, employment services. civil service 
systems. 

2. Educational resources - vocational and tech
nical. secondary. college and university. adult 
basic education. private and commercial train
ing. government and private job development 
and skills training. 

3. Social welfare services _. public assistance. 
housing. rehabilitation services. mental health 
services. counsE:ling assistance. neighborhood 
centers. unemployment compensation. private 
social service agencies of all kinds. 

4. The law enforcement system - federal. State 
and local law enforcement personnel. par
ticularly specialized units providing public 
information. diversion and services to juve
niles. 

5. Other relevant community organizations and 
groups -. ethnic and cultural groups. recre
ational and social organizations. religious and 
self .. help groups and others devoted to political 
or social action. 

At the management level. correctional agencies 
should seek to involve representatives of these com
munity resolJrces in policy development and inter
agency procedures for consultation. coordinated 
planning. joint action and shared programs and faci
lities. Correctional authorities also should enli.st the 
aid of such bodies in the formation of a broad based 
and aggressive lobby that will speak for correctional 
and inmate needs and support community correc
tional programs. 

At the operating level. correctional agencies in 
coordination with the Paroling Authority should ini
tiate procedures to work cooperatively in obtaining 
services needed by offenders. 

Standard 11.18 Job Opportunities for 
Offenders and Ex-Offenders 

The legislativ6 and executive branches of govern
ment should provide incentives to Hmployers to in
stitute or accelerate efforts to expand job opportuni
ties to offenders and ex-offenders. These efforts 
should include the elimination of arbitrary personnel 
selection criteria and exclusionary policies based on 
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such factors as bonding procedures or criminal 
records. Employers should institute or expand train
ing programs to sensitize management and super
visors to the special problems which offenders and 
ex-offenders may bring to their jobs. 

Barriers to employment of convicted persons 
based solely on a past conviction should be pro
hibited unless the offense committed bears a sub
stal'ltial relationship to the functions and responsibili
ties of the employment. Among the factors which 
should be considered in evaluating tile relationship 
between the offense and the employment are the 
following: 

1. The likelihood the employment will enhance 
the opportunity for the commission of similar 
offenses. 

2. The time elapsed since conviction. 
3. The person's conduct subsequent to convic

tion. 
4. The circumstances of the offense and the per

son that led to the crime and the likelihood that 
such circumstances will recur. 

. 
Standard 11.19 Corrections' Respon-

sibility for Citizen Involvement 

The Department of Corrections should create: (a) 
a mUlti-purpose public information and educa.tion 
unit. to inform the general public on correctional 
issues and to organize support for and overcome re
sistance to general reform efforts and specific com
munity-based projects; and (b) an administrative unit 
responsible for securing citizen involvement in a va
riety of ways within corrections. including advisory 
and policy-making roles. direct service roles and co
operative endeavors with correctional clients. 

1. Th'il unit should be responsible for coordinating 
the recommendations in Standard 11.17. "Marshal
ling and Coordinating Community Resources". 

2. The unit responsible for securing citizen in
volvement should develop and make public a written 
policy on the selection process. term of service. 
tasks. responsibilities. and authority for any advisory 
or policy-making body. 

3. The citizen involvement unit should be specific
ally assigned the management of volunteer person
nel serving in direct service capacities with correc
tional clientele. to include: 

a. Design and coordination of volunteer tasks. 
b. Screening and selection of appropriate per

sons. 
c. Orientation to the system and training as re

quired for particular tasks. 
d. Professional supervision of volunteer staff. 
e. Development of appropriate personnel prac

tices for volunteers, including personnel re
cords, advancement opportunities and other 
rewards. 
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4. The unit should be responsible for providin~1 for 
supervision of offenders who are serving in volunteer 
roles. 

5. The unit should seek to diversify institutional 
proqrams by obtaining needed resources from the 
cOrlmunity that can be used in the institution and by 
examining and causing the periodic re-evaluation of 
any procedures inhibiting the partiCipation of inmates 
in any community program. 

6. The unit should lead in establishing and operat
ing community-based programs emanating from the 
institution or from a satellite facility and. on an on
going basis. seek to develop new opportunities for 
community contacts enabling inmate participants 
and custodial staff to regularize and maximize nor
mal interaction with community residents and insti
tutions. 

Standard 11.20 Correctional Staff 

The Department of Corrections in cooperation with 
the Department of Civil Service. should establish and 
periodically upgrade uniform standards h\r the selec
tion. training. promotion and salaries of Mrrectlonal 
personnel working in institutions. parole alid com
munity-based programs. 

1. All correctional personnel should be required 
to take a job-relOlted aptitude and ability test and in··' 
tensive psychological screening prior to hiring. 

2. A program of intensive preservice (eight to ten 
weeks in duration) and periodic in-service training 
and staff developmtlnt should be mandatory. 

3. A program of preservice and in-service training 
and staff development should be given all personnel. 
Provisions of such a program should be a responsibi
lity of the State government. New correctional work
ers should rec.eive preservice training in the funda
mentals of facility operation. laws and court deci
sions governing correctional institutions. correction
al programming and their role in the correctional pro
cess. With all workers, responsibilities and salaries 
should increase with training and experience. 

4. A six month probationary period of employment 
should commence immediately after preservice 
training is completed and the employee is assigned 
to work on a full-time basis. 

5. Correctional personnel should be responsible 
for maintenance and security operations as well as 
for the bulk of the facility's in-house correctional pro
gramming for residents. 

6. Correctional personnel should receive salaries 
equal to those of persons with comparable qualifi
cations and seniority in the jurisdiction's police and 
fire departments. 

7. In all instances where correctional personnel 
engage in counseling and other forms of correctional 
programming. professionals should serve in a super
visory and advisory capacity. The same professionals 
should oversee the activities of volunteer workers 



within the institution. I n addition. tlley should en
gage in counseling and other activiiie~ as needs in
dicate. 

fL Wherever feasible. professional services should 
oe purchased on a contract basis from practitioners 
in the community or from other governmental agen
cies. Relevant State agencies shouid be provided 
space in the institution to offer services. Similarly. 
ather criminal justice employees should be encour
aged to utilize the facility. particularly parole and 
probation officers. 

9. Correctional personnel should be involved in 
screening and classification of inmates. 

10. Every correctional worker should be assigned 
to a specific aspect of the facility's programming. 
such as the educational program. recreation activi
ties or supervision of maintenance tasks. 

11. There should be sufficient and adequately 
trained staff in each of the following areas: security. 
care. treatment. rehabilitation and administration. 

Standard 11.21 Evaluating the Perfor-
mance of the Correctional 
System 

The Department of Corrections should make per
formance measurements to evaluate the effective
ness of the correctional system. Evaluations for de
termining the effectiveness of the correctional sys
tem should include measurement of recidivism and 
the degree: of success in reintegrating offenders into 
the community. Standards for me.asuring reintegra
tion should be developed. For individuals to be 
claimed as successes. their success should be clear
ly related' to correctional programs to which they 
were exposed. 

Standard 11.22 Program Evaluation 

The Department 0f Corrections should evaluate 
correctional programs to determine their effective
ness in achieving pro.gram goals. Agencies allocating 
funds for correctional programs should require such 
measurements. Program review should entail these 
four criteria of measurement. and should be per
formed on an annual basis. 

1. Appropriateness of program goals and objec
tives. Programs should be in keeping with the reha
bilitative needs of offenders and/or should lead to the 
development of a viable skill. Vocational training se
quences. for example. should be reviewed to deter
mine the need for such skills in communities. 

2. Program impact. Determination should be 
made as to the impact of programs on the general 
offender population. This can be measured by cal
culatirtg the percentage of offenders who enter pro
grams and remain until completion; conducting sub
jective interviews with of tenders regarding the 
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value of the program; observing classes; noting pro
gram placement statistics Into related community 
programs and jobs. 

3. Individual impact. Records should be main
tained which demonstrate program impact on each 
individual. Performance should be measured by 
means of standardized pre and post tests. Expected 
standards of progress should be designed for each 
offender. so that growth, through programming, can 
be detected. 

4. Cost analysis. Program efficiency should be· 
analyzed in terms of numbers of offenders enrolled. 
staff utilization. length of time and supplies and 
eqUipment expenditures. Comparisons should be 
made with various programs to determine which have 
the greatest impact on offenders at the lowest costs. 

Standard 11.23 Planning and Organi
zation 

The Department of Corrections should continue to 
develop an integrated process of long-. intermedi
ate-, and short-range planning for administrative and 
operation functions. This ~hould include: .. 

1. An established procedure open to as many 
employees as possible for establishing and re
viewing organizational goals and objectives at 
least ann·ually. 

2. A research capability for adequately identify
ing the key social, economic and functional in
fluences impinging on that agency and for pre
dicting the future impact of each influence. 

3. The capability to monitor, at least annually. 
progress toward previously specified objec
tives. 

4. An administrative capability for properly 
assessing the future support services required 
for effective implementation of formulated 
plans. 

These functions should be combined in one organi· 
zational unit responsible to the chief executive offi
cer but drawing heavily on objectives. and informa
tion from each organizational subunit. 

Each agency should have an operating cost
accounting system which should include the follow
ing capabilities: 

1. Classification of all offender functions and 
activities in terms of specific action programs. 

2. Allocation of costs to specific action programs. 
3. Administrative conduct, through program 

analysis. of ongoing programmatic analyses for 
management. 

Standard 11.24 State Standards for 
County Jails 

Legislation should be enacted giving the Depart-



ment of Cor(ections authority to establish and en
force uniform statewide standards for county jails. 
Legislation should provide that: 

1. Th'3 Department of Corrections continue to es
tablish in cooperation with representatives of 
the courts, county correctional agencies and 
public groups, standards for the custody. 
security, services, treatment. facilities, person
nel and other aspects of county jails. 

2. The Department of Corrections has authority 
to enforce minimum standards for county jails 
administratively and through litigation in the 
courts. County jail inmates should also be al
lowed to sue for enforcement of minimum stan
dards. 

3. Financial costs which are required to upgrade 
standards in county jails should be the respon
sibility of the counties. 

Department of Corrections standards for jail staff 
should be consistent with Standard 11.20 
where appropriate. Department of Corrections stan
dards for design of facilities for housing pretrial de
tainees and/or offenders sentenced to six months or 
less should conform. where appropriate. to Standard 
11.5. 

Standard 11.25 Classification in County 
Jails 

Each county or group of counties operating a jail 
to house pretrial detainees and offenders with sen
tences of six months or less "hould develop and put 
into operation a comprehensive system for the classl
fication of the persons under their contro\. The classi
fication process should be completed within three 
days of the inmate's commitment. I nformation from 
police, correctional and civilian sources. particularly 
psychological evaluations. should be utilized. 

The purpose of such classification should be to 
separate those few persons among the jaif popula
tion who demonstrably require maximum security 
confinement. AU other inmates should be placed in 
conditions permitting them maximum freedom cOn
sistent with tne only purpose for which they are con
fined. that of ensuring that they appear to answer the 
charges against them. or serve the brief sentence im~ 
posed. 

The classification system should include a method 
for the review of decisions by the highest ranking jail 
administrator. 

The Department of Corrections should assist coun
ties in developing and implementing classification 
systems. and have the authority to enforce this re
quirement. 

STANDARDS FOR 
VICTIM ASSISTANCE SERVICES 

Standard 12.1 Establishment of Victim 
Assistance Centers 

Victim assistance centers should be established 
throughout the State. The primary function of the 
centers should be to aid victims of violent crime and. 
if necessary, their families. 

The centers should conduct education programs 
for the general public and for personnel from criminal 
justice and social service delivery agencies with 
which the centers will be relying on for providing as
sistance to victims. Center staff, paid alld volunteer. 
should be available to provide lmmealate aid to the 
victim on a 24 hour. seven days a week basis. 

Standard 12.2 Purpose and Functions 
of Victim Assistance Centers 

The functions of the victim assistance centers 
should be to: 

1. Assess the needs of the victim and provide 
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those services (as described in Standard 12.3) 
at the centers and refer victims to social agen-
-;ies for other services. . 

2. Provide educational services 
a. To orient police, prosecution, judicial, medical 

and social service personnel to the needs of 
the victim and their responsibility to the vic
tim; and 

b. To 'provide bilingual information to the public 
concerning services for the victim. 

3. Establish interrelationships with other agencies 
to meet the needs of the victim. 

4. Effectuate change within both the criminal jus
tice and social service delivery systems. where 
necessary. to provide needed services for 
the victim. 

Standard 12.3 Types of Needs to be 
Addressed and Services to be 
Provided by Victim Assistance 
Centers 

Centers should aid victims of violent crimes by 



addressing the emergent needs of a victim. or his 
family. that have arisen because of their victimiza
tion by securing from other agencies emergency ser
vices such as. but not limited to: 

1. Clothing; 
2. Food: 
3. Rent money or housing: 
4. Trauma counseling; 
5. Medical health care; 
6. Child. homemaker or convalescent services; 

and 
7. Any other emergent needs of the victim or the 

immediate family. 

Centers should provide assistance: 

1. In obtaining and filling out forms for medicaid. 
medicare. worker's compensation, violent 
crimes compensation and other types of in
surance. 

2. I n reducing bureaucratic requirements and 
delay in receiving aid from social service agen
cies. 

3. To increase the victim's understanding of basic 
police. prosecution. defense attorney and 
court procedures. Such information should 
be developed in cooperation with police. 
court. prosecution and defense personnel. Un
der no circumstances should legal advice be 
given by center staff. 

There is also a need to facilitate appropriate ser
vice delivery by public and private agencies for: 

1. Protection of unattended property. 
2. Transportation where needed for victims from 

the scene of a crime. hospital and police de
partment. 

3. Providing emotionally supportive services for 
victims by hospitals and medical personnel 
including follow-up examinations for venereal 
disease, pregnancy and collecting internal 
evidence in rape cases. 

4. I ncreasing understanding ot criminal justice 
and social service personnel as to the needs of 
victims. ---

, Good cause can include catastrophies such as victims left 
paraplegic or children orphaned as a result of a violent crime 
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Standard 12.4 Violent Crimes Compen
sation 

1. Legislation should be passed to expand the 
(services) jurisdiction of the Violent Crimes Com;:>en
sat ion Board to provide educational and technical 
assistance aid to victim assistance centers. Two 
types of educational aid should be provided: 

a. Establishment of a victim assistance informa
tion clearinghouse to gather available informa
tion from victim assistance programs through
out the country and make it available to local 
victim assistance centers, police agencies, 
hospitals. prosecutor offices and courts. 

b. Sponsoring regular conferences to bring to
gether personnel working in the field of victim 
assistance and compensation to exchange 
methods and procedures for improving and 
expanding services to victims. Technical assis
tance should include assistance in developing 
administrative procedures and rules and de
veloping resources. 

2. Statute or law enforcement agency policies 
should require that notification concerning violent 
crimes compensation be provided by law enforce
ment personnel upon initial contact with the victim. 

3. The statutory maximum for victim compensa
tion should be increased to $30,000 per victim and 
include a provision that in extraordinary cases, if 
good cause is shown. the board can recommend an 
increase of the maximum to the Legislature: The 
board should periodically report to the Legislature on 
economic changes affecting the maximum limits. 

4. The Violent Crimes Compensation Board should 
. have a sufficient staff to investigate thoroughly each 

claim within a reasonable time period. 
5. The Violent Crimes Compensation Board should 

have responsibility to: 
a. Seek resolution of conflicts within the laws 

Hffecting its operation; 
b. Develop priorities in handling claims; and 
c. Act as an advocate before other State agen

cies where benefits for victims may be reduced 
because of the receipt of compensation by a 
victini from the VCCB. 

. ! 



ORGANIZATION OF POLICE SERVICES 
Introduction 

The effectiveness and efficiency of crime control 
efforts are determined to a large extent by the degree 
of organization of police services. The organizational 
structure of the police system affects the size of 
police agencies and their scope of activities, level 
of specialization. standards of service delivery and 
ability to respond to community needs. 

In New Jersey the organizational structure of 
policing is highly decentralized. This geographically 
small State has 469 independently operated munici
pal police agencies. The size of police agencies 
ranges from one officer to over 1000. 

Decentralization and small size of many pOlice 
agencies limits the response capabilities of the police 
system and creates difficulties in coordination of law 
enforcement efforts. Coordination is necessary be
cause many types of crime transcend jurisdictional 
boundaries and are regional in nature and cause. 

Coordination is also needed to reduce the effects 
of law enforcement policies which vary from munici
pality to municipality in terms of level of enforcement 
and priorities. Intensive crime control in one munici
pality may drive criminals into a neighboring juris
diction while lax law enforcement in another munici- . 
pality can diminish the efforts of a neighboring police 
force. 

Department size can determine a police agency's 
level of specialization for controling crime. Effective 
crime control requires investigators and services to 
support investigation such as crime analysis, mobile 
laboratories. legal advisors. evidence technicians 
and crime prevention specialists. The sophistication 
of some criminals and/or difficulty in solving some 
types of crime such as organized crime, rape, nar
cotics and burglary requires highly trained investiga
tors. Even in municipal police agencies which have 
trained investigators. support services may be 
needed. 

The low rate of serious crime and limited fiscal 
base in some municipalities may not warrant the ex
penditures required to develop and maintain a fully 

equiped. trained and supported team of investiga
tors. When a serious crime occurs or an organized 
form of crime exists. however. there should be re
sources which a municipality can rely on for prompt 
assistance. Establishment of countywide or regional 
investigation and support services has been recom
mended by law enforcement authorities in order to 
solve problems of coordination of law enforcement 
activities and to provide all municipalities with access 
to prompt investigation services for a broad range of 
crimes. 

Although some law enforcement services are not 
feasible in certain municipalities, patrol services at 
the local level can prevent crime. fulfill local service 
needs and create a feeling of security among the 
residents. Even in the area of police patrol, however. 
some municipalities are having financial difficulty 
operating their own police agency. Many of these 
municipalities are looking to the State to provide 
financial assistance so that they can combine or con
solidate police services with neighboring municipali- . 
ties. The success of municipalities in combining ser
vices rests with their ability to convince residents 
concerning both the need and benefits of consolida
tion or combination. I n addition employment, pro
motion and pension rights of existing police person
nel must be ensured. 

Most police agencies do not have resources to 
. do the type of research and development necessary 

to develop standards for delivery of police services 
in areas such as operations. equipment. personnel. 
policies and procedures. Similarly, most police 
agencies need assistance in developing plans for 
improving management and administration and 
studies concerning the feasibility of consolidation of 
municipal police services. Police authorities, there
fore, are recommending that a commission be estab
lished to do the necessary research and develop
ment and to assist each police agency in implement
ing the resulting standards and plans. 

Problem Assessment 

The existence of numerous small size police agen
cies is central to many law enforcement problems in 
New Jersey. As of 1975 there were 469 municipal 

References for this chapter appear on pages 67 .\ 68. 
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police agencies. The numb'er of agencies in each 
county ranges from a high of 69 in Bergen to a low of 
five in Cumberland. 1 The geographic area covered by 



these agencies ranges from less than one square 
mile to over 100 square miles. Table 1 clearly identi
fies geographic fragmentation of police authority and 
shows a large number of agencies covering a variety 
of jurisdictional sizes. 

Table 1 

Comparison of Geographic Size of Jurisdictions with 
. Number of Municipal Police Agencies 

Area In 
square miles 

Less than i 
1-3 
4-6 
7-10 

11-15 
16-25 
26-35 
36-50 
51-75 
75 and over 

Number of police 
agencies 

58 
176 

69 
32 
29 
41 
22 
26 
10 

6 

Source: Crime in New Jersey-1975: Uniform Crime Reports. 
Table 1. "Profiles of Incorporated Municipalities in New 
Jersey." pp. 10-26. 

Most police agencies have less than 25 police 
officers. As shown in Table 2, 115 (24.5%) of the 
police agencies have less than ten police officers. 
184 (39%) have less than 15 officers and 314 
(66.7%) have less than 26 police officers. 

Table 2 

Grouping of Municipal Police Agencies 
By Police Officer Strengths 

Number of Number of Percentage for 
Police Officers Police Agencies Each Grouping 

1-9 115 24.5 
10-14 69 14.5 
15-25 130 27.7 
26-50 S8 18.8 
51-100 36 7.7 

101-over 31 6.6 

Source: Crime in New Jersey-1975: Uniform Crime Reports. 
Table 2. "Full-Time MUnicipal Police Employees. 1974-1975 by 
Region-County-Municipality," pp. 132-140. 

Several recent national and state level commis
sions have attempted to determine the minimum size 
necessary for a police agency to provide 24 hour 
police services. The National Advisory Commission 
on Criminal Justice Standards and Goals (NAC) 
Police Standard 5.2 recommends that all police 
agencies with less than ten full-time officers should 
be consolidated.:? The Michigan Commission on 
Criminal JUstice recommends adoption of a standard 
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to eliminate all police agencies with fewer than 20 
fUll-time officers. 3 The Governor'S Commission on 
Criminal Justice Standards and Goals in Georgia 
concluded that police agencies with less than 14 
personnel would have difficulty in providing full-time 
services. These Com,missions considered the mini
mum number of officers needed to provide 24-hour, 
seven days a week patrol; the minimum number of 
personnel necessary to provide supervisory. adminis
trative, clerical, dispatch, investigatory .and support 
services; and the average number of days lost to 
sickness, vacation, training and court. The Georgia 
Commission, for example. calculated the minimum 
manpower needs in the following manner: 

To provide minimum full-time patrol. 4.95 men are 
needed. This figure represents one man on visible 
patrol for 24 hours a day, 365 days a year. This num
ber is arrived at by the following calculation: 

TOTAL possible number of days per man 
in one year 
TOTAL number of regular pass days 

Average number of days lost to sickness 

Average number of days lost to vacation 

Average number of days lost to training 

Average number of days lost to court 

365 
<- 104 

261 

--..2 
256 

- 15 
241 

- 10 
231 

-..J..Q 
221 

Number of days in year, 365 x 3 (around the clock 
service) ::: 1095 divided by number of possible days 
for one man, 221 :::: 4.95 men. 

In addition to this number. 4.95 personnel are needed 
to provide dispatch service to these patrol units. This 
brings the total number of personnel required to 9.9 
in order to provide minimum patrol and communica
tion service. In addition. investigation or support 
personnel are required in the amount of two people, 
bringing the total to 11.9 personnel. To provide these 
personnel with supervision, two more people would 
be required including a chief and one other adminis
trative individual. This brings the total to 13.9 to pro
vide minimum service in any police agency. While it 
is suggested that police agencies with less than 14 
personnel would have difficulty in providing full
time services. it is not recommended that all agencies 
of less than 14 individually increase their size to a 
minimum of 14 personnel,4 

Determination of the optimal size of a police 
agency is more difficult to calculate because it in
cludes factors such as population. geographic size 
and crime rate of ex community; goals and objec
tives of a police agency; type and degree of special
ization needed or wanted in a police agency; type and 
severity of social and economic problems of a com
munity; and type of service, order maintenance and 
law enforcement activities expected by a community. 
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Some authorities in New Jersey suggest that optimal 
size of a police agency is 50 personnel,s while others, 
such as the Royal Commission in Great Britain, sug
gest that 500 personnel is the optimum size. 6 

Many problems associated with size, jurisdictional 
area and number of police agencies in New Jersey 
are interrelated. These problems include: 

1. Minimum response capability. 
2. Geographic fragmentation. 
3. Limited functional capacity. 
4. Insufficient economy of scale. 
5. Inadequate fiscal base to support a tull-time 

. police agency. 
6. Personnel deficiencies such as training. super

vision and overuse of special police. 
Police agencies with less than 20 police officers 

generally have minimum response capabilities and 
often cannot allocate manpower on the basis of need. 
Although many agencies are able to assign one or 
two officers to a shift, the frequency of calls for police 
service is not equal for all shifts. Some shifts are 
overstaffed while others are undermanned. Accord
ing to the Police Training Commission's Police Ad
ministrative Services Bureau, approximately 22% of 
the patrol workload occurs on the midnight to 8 a.m. 
shift, 33% on the 8 a.m. to 4 p.m. shift and 45% on 
the 4 p.m. to midnight shiftJ 

The response capability of a small police agency 
can be crippled by a number of factors. An agency 
with one or two patrol cars provides little. or no back
up for emergencies. A response to a call for assis
ta!1ce, mechanical breakdown of a patrol cruiser. 
sickness of one or more officers and transporting or 
booking of an arrestee leaves the municipality un
protected.a Some municipalities cannot patrol the 
streets on certain days because all the officers are 
in court. Two recognized authorities on police ad
ministration emphasize these problems when they 
state: 

It is easier for the criminal element to identify the 
location of officers in a small agency. The offender 
may know, for example, that the department has only 
one or two police cars to cover the entire city or 
village. When he sees both vehicles out of service 
or can otherwise account for both, he can be reason
ably certain that the community is left unprotected 
in terms of immediate response. 9 

Limitations in response capability become increas
ingly apparent when police agencies attempt to con
trol crime problems and civil disorders which span 
several municipalities or a region, 

Geographic fragmentation of police responsibility 
is especially accute in densely populated counties 
where identifiable boundaries between municipali
ties are unclear. Fragmentation of police jurisdiction 
can benefit only the criminal. Crime problems in 
a municipality are often shared by all municipali
ties within a region. The Director of the Division of 
Criminal Justice, Department of Law and Public 
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Safety recently emphasized this point by stating 
that: 

Criminal behavior is not confined within recogniz.ed 
municipal, county or even s.ti;\te boundaries .... New 
Jersey's law enforcement i .. ~t·Nork reflects [geo
graphic fragmentation by ~~tviding responsibility 
among] 461 municipalities .. ,. Many New Jersey 
citizens are thus served by local law enforcement 
agencies of small size, a situation Which can impede 
development of the expertise necessary to fight crime 
efficiently and effectively. 10 

Extensive use of the automobile and integrated 
system of high speed roads creates tremendous 
mobility for the criminal. Criminals can live in one 
municipality. commit a burglary in another and fence 
goods in still another. All of these activities may 
take place within a few square miles. The County and 
Municipal Government Study Commission states 
that: 

Although there is a growing recognition of the 
area-wide scope of law enforcement problems In the 
law enforcement community, public attitudes toward 
area-wide arrangements are less certain. While the 
public expects the combination of independent local 
agencies to perform at a level and quality that can 
only be expected of a well-organized and well-in
tegrated system, more typical Of area-wide struc
tures, residents of most municipalities continue to 
insist on "local control" of the police function. These 
and other seemingly contradictory attitudes. in light 
of the current nature of law enforcement problems 
and practices, have resulted in inconsistencies. or 
gaps in the law enforcement response. 

Another result of geographic fragmentation has 
been termed as the spillover effect of law enforce
ment. Crime spillover from <111.e community to another 
can result from an uneven commitment among muniC
ipalities to control crime. 12 Increased crime contro! 
efforts in a municipality can result in a displacement 
of crime to neighboring jurisdictions. Conversely, 
inadequate law enforcement in a municipality can 
produce a haven for criminals and force neighboring 
jurisdictions to increase their police efforts to com
pensate for the deficit. 

The Advisory Commission on Intergovernmental 
Relations stated: 

Ironically, spillover of benefits of police service 
from one community to another Is riot as great as 
the spillover of social costs from inadequate police 
protection. Rigorous law enforcement in one town, 
in fact, forces violators to establish themselves 
among more hospitable neighbors.... Although 
the accepted doctrine of 'hot pursuit' allows police 
officials to follow the trail of a law breaker thl!lugh 
the maze of local governments. the less efficient 
efforts at crime prevention in one community impose 
heavy costs on the others .• 3 

Analysis of crime trends and effectiveness of a 
police agency's activities is difflcult because of the 
mobility of criminals, spillover effect and geographic 
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fragmentation of police jurisdictions. Crime patterns 
are often more clearly detected by analyzing regional 
trends. Effective crime conlrol and prevention, there
fore, is dependent upon the coordination and cooper
ation of many police agencies within a region. Coor
dination and cooperation between neighboring police 
agencies can be a problem. Crowded communica
tion frequencies add to the problem of effective 
crime control. The large number of police agencies 
and other public and private organizations utilizing 
the same radio frequencies reduces responsiveness 
during emergencies. Some police agencies must 
share frequencies with other police agencies or 
public departments, risking overload of existing 
channels. Emergency communication can be inter
rupted by nonemergency communications. 14 

The functional capacity of a police agency is di
rectly related to its size and degree of specialization. 
Small police agencies are staffed primarily by patrol 
officers who are generalists with a variety of func
tions. Some law enforcement problems, however, re
quire a certain degree of specialization. Small agen
cies have less need for specialized services such as 
criminalistics, identification, investigation and tech
nical communications and therefore it is not oost 
effective to hire and train specialists. As a result, 
patrol officers often perform functions which can be 
handled better by specialists. Patrol officers not 
trained in investigation procedures have been criti
cized for not protecting the integrity of a crime scene. 
For example, evidence may be touched or bodies 
moved. A recent survey of local police agencies 
found the availability of specially trained personnel 
in New Jersey police agencies as follows: 

Narcotics and drug abuse: Specialists in this criti
cal area were more frequently used as department 
size increased. Although only 12% of the smallest 
departments used such personnel, 40% of the de
partments in the 5-10 officer range, 80% in the 51-
100 range, and 92% in the over-100 range used 
them. 
Delinquency control: The pattern was similar to that 
for narcotics and drug abuse specialists -a steady 
increase in use paralleling Increase in department 
size. 
Fingerprinting: For the smallest departments. the 
percent using the services was 6%; for 15-10 officers 
34% ; 11-20 officers 43%; 21-35 officers 59% and de
partments with 36 or more officers 75%. 
Special investigation: Only half the departments 
with fewer than 10 officers used this service, com
pared with two-thirds of those with 11 to 35 officers. 
Training: The use of special training personnel was 
almost universal in departments of over 100 officers, 
while less than one-third of the smallest departments 
used such personnel. 
Planning: While 29% of the largest departments had 
planning officers to forecast needs and develop re
sources, 27% of the departments in the 50-100 of
ficer range used such personnel, and only 13% of 
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the departments with 36-50 officers. Fewer than 
10% of the smaller departments have planning of
ficers. 
Psychological: No department with fewer than five 
officers used a psychologist regularly, even on a con
tract basis. On the other hand, more than one-third 
of the departments with 50 or more officers used 
them.15 

While there are "widespread feelings that commu
nities are covered or have access to a wide range of' 
specialized services ... in many areas local response 
capacities are at best erratic and limited and often 
nonexistent." 16 

Many police agencies are forced to decide bet
ween providing either adequate specialized services 
or patrol capabilities. When a police agency decides 
to develop specialized services, often the overall 
quality of police services is lessened because man
power is spread over too many functions. 17 

Directly related to the size of police agencies and 
the degree of specialization is the concept of eco
nomies of scale. Economy of scale as applied to 
police agencies means that one agency can do the 
work of several smaller agencies at less cost than 
the smaller agencies functioning independently. The 
NAC recommends consolidating or combining small 
police agencies in order to bring about more efficient 
and effective law enforcement when it states: 

Consolidation can frequently upgrade police servic\) 
and lower its cost. This is often the case when coun
ties consolidate municipal and county police agencies 
to create a single countywide police force. Because 
it is larger, the consolidated agency usually has 
superior resources. Because it eliminates much 
duplication, it is usually less expensive-citizens get 
more for their money.18 

An analysis of studies which describe the feasi
bility of merging small police departments revealed 
that some d~plication in pers"'nnel, facilities and 
functions can be eliminated by combining several 
small neighboring police agencies. For example, 
feasibility studies incJicated that if five small police 
agencies were combined the following benefits are 
possible. 19 Instead of five dispatchers on duty at all 
times there would only be one, thus resulting in sub
stantial salary savings. Five police headquarters, 
each with maintenance, heatin~1 and lighting costs, 
would be replaced by one headquarters. Purchasing 
of equipment and supplies would be done in greater 
volume resulting in further savings. Clerical staff 
could be hired on a full-time basis at less salary 
expense and officers, therefore, freed to spend more 
time on patrol. 

The County and Municipal Government Study 
Commission recently conducted a study to determine 
whether economies of scale were present in munici
pal police departments. ' 



To find out whether economies of scale were pres
ent in municipal police departments, the Commis
sion examined the ratio of non personnel to personnel 
costs in departments of different-sized New Jersey 
communities. (A relatively low proportion of non
personnel costs should indicate more intensive use 
of equipment such as the police station, police 
cars, training facilities, etc.) MUnicipalities under 
25,000 population spent on the average of 16~% of 
their public safety budgets for nonpersonnel costs, 
while those over 25,000 averaged 11 %, apparently 
sUpporting the presence of scale economies and 
potential saving tax dollars in larger departments. 

Using annual municipal cost data, the Commission 
staff developed a statistical model indicating expendi
ture requirements for police departments of various 
sizes. The model-designed to predict what It would 
cost to run a consolidated department for nine contig
uous communities - projected an estimated annual 
savings to these municipalities of $600,000 or more. 
Such findings suggest that large~-sized departments 
can save money as well as deliver specialized ser
vices, and that municipalities too small to support 
such departments individually might still obtain their 
advantages by jOining with other towns to create re
gional police departments. 2o 

Although some administrative theorists and eco
nomists suggest that consolidating police agencies 
will result in cost savings and increase police ser
vices, others disagree. Analysts from Indiana Uni
versity, who have evaluated regionalization and con
solidation of police services throughout the country 
find that countvwide or regional consolidation, thus 
far, has been neither cost effective nor has it in
creased th8 level of services to the public. 21 

Consolidation experiences of police administrators 
and evaluative studies reveal several reasons for an 
apparent lack of immediate cost savings. First, in
creases in level of services, training, specialization, 
manpower and equipment may be required in a newly 
consolidated agency to upgrade the level of services 
to an effective level. Second, salaries of some officers 
may have to be increased to put all officers of equal 
rank at the same level. 22 Third, personnel not needed 
as a result of consolidation are kept on the payroll 
and put in positions for which no need exists. Fourth, 
some police administrators are reluctant to return 
unspent budgeted money or reduce budget requests 
when savings can be made because of a concern 
tha.t when extra appr:opriations are needed they may 
not get it back. As a result, there is an end of the 
year rush to spend funds even if they are spent on 
unneeded equipment, supplies, personnel or spe
cialized units. Fifth, 'increases in population growth, 
monetary inflation and crime rates create a need for 
increasing the size and cost of the police agencies. 23 

Potential improvements in delivery of police ser
vices resulting from consolidation can also be dimin
ished by a number of other factors. The newly con
solidated police agency may not be allocating man
power or developing crime control strategies based 
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on analyzed needs. The philosophy of the agency and 
officers within the agency may conflict with the com
munity's expectations and needs for service delivery. 
Traditional concepts of the appropriate roles, func
tions and tasks of the police may be Inadequate. 
Some modern theorists, for example, suggest that 
the traditional method of policing by random patrol 
may be ineffective and that police agencies should 
gear a subswntial portion of resources toward crime 
analysis-oriented target hardening. 25 

Experiences with consolidating and regionalizing 
certain police functions in New Jersey such as 
communications, training and selection of per
sonnel, information systems, crime laboratories 
and investigations have resulted in significant in
creases in services, efficiency and effectiveness. 26 

Although important tools for crime control, most po
lice agencies cannot afford to develop these capa
bilities. 

A factor related to economies of scale and the 
ability of an agency to provide adequate patrol and 
support services is the community's financial ability 
to support a police agency. The fiscal base of many 
municipalities limits their ability to support a full-time 
police agency with adequate support services. Some 
police agencies which are unable to operate a full
time police force provide police services on a part
time basis utilizing relatively untrained special police 
with little or no support services. In 1975 there were 
approximately 61 municipalities with only part-time 
police services. 27 As indicated earlier, some police 
authorities suggest that the rr:nimum size of a police 
agency should be 14 officers, which means that 
about 180 New Jersey municipalities are undermann
ed. 2e 

It was recently stated that a ten officer police 
force providing 24-hour, seven days a week coverage 
requires an expenditure of at least $150,000 per 
year. 29 For some municipalities this amount repre
sents one third to one half of the yearly revenue. 
During 1973, New Jersey municipalities, on the aver
age, allocated approximately 24% of their budgets to 
law enforcement. 30 

In light of these figures many municipalities are 
concerned about the adequacy of their police 
agencies and their ability to support them. In a 1970 
survey, New Jersey mayors were asked whether they 
would be. willing to provide services jointly with 
neighboring municipalities and 32% responded af
firmatively. This figure is 15% higher than responses 
to the same question in 196731 and is a reflection of 
increasing pressure on an already overburdened pro
perty tax system. 

There are many personnel deficiencies which are 
especially acute in small police agencies. Some of 
these problems have been addressed in the chapter 
entitled "Police Personnel" of this report. However, 
there are additional personnel problems that impinge 
upon police effectiveness. 



Adequate supervision of police officers while 
existent in many police agencies is nonexistent in 
others.32 Agencies with only one or two supervisors 
cannot supervise patrol officers on all three shifts, 
seven days of the week. 

Providing significant career advancement is diffi
cult in many small police agencies. It is often im
possible to take officers from patrol duty in order to 
send them an in-service training program. Those 
individuals seeking employment as a police officer 

or who are already on a police force and are ad
vancement motivated, often seek jobs In larger 
agencies where advancement opportunities exist. 
Salaries for patrol officers and superior officers also 
appear to be significantly higher in larger police 
agencies. 33 Those officers who would like to attain 
more education can be hampered when there are not 
enough officers to allow scheduling of patrol duties 
around class schedules. 

New Jersey's Status in Comparison with the National Stclndards 

State and local law enforcement agencies have 
been gradually restructuring the organization of 
police services along the lines recommended by 
National Advisory Commission (NAC) standards and 
goals. Legislation authorizing consolidation and 
mutual agreements for police services are in effect, 
but at present the Legislature has discontinued ap
propriating funds for these efforts. Various State and 
~~ounty agencies in New Jersey have been providing 
il'lterjurisdictional law enforcement funds and ser
vices to increase the functional capabilites of munic
ipl.,1 police agencies. The following will discuss New 
Jersey's status In camparison with the NAC stan
danis in three major areas: 

1. State level assistance to local police agencies. 
2. Organization and coordination of police service. 
3. L.evel of specialized services available in police 

agencies. 
NAC Police Standards 5.2. 5.B, 9.4, 11.3, 12.1, 

16.1 and 16.7 recommend that the state provide, at 
no cost to any police agency,. specialists to assist in 
Investigation and operational problems, and services 
such as crime analysis, information systems, crime 
laboratories, selection of police recruits, criminal 
information, training, management consultation, 
technical assistance and financial assistance. Ex
tensiV8 assistance in these areas is being provided 
by several New Jersey State level agencies, includ
ing the Division of State Police, Division of Systems 
and Communications, Police Training Commission 
(PTC), State Law Enforcernent Planning Agency 
(SLEPA), Department of Community Affairs and De
partment of Civil SeMce, In providing these services 
State agencies are consistent with the NAC stan
dards or are in the process of further developing as
sistance programs. 

The DiviSion of State Police provides total police 
services to municipalities which do not have a locat 
police agency. Municipalities which have full-time cp· 
part-time police agencies are supported by other 
State Police assistance including interjurisdictional 
investigation services, criminal information, labora
tory services, crime analysis and training. Total law 
enforcement services are provided to 105 munici-
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palities and part-time services to 117 communities 
with ten or fewer full-time officers. State Pollee patrol 
personnel respond to complaints, requests for police 
service and conduct investigations. Cooperation and 
assistance is provided by patrol personnel to other 
law enforcement agencies in crime control and order 
maintenance activities. I nterjurisdictional investiga
tions into activities such as organized crime, narcot
ics, arson, homicide, auto theft and corruption are 
conducted by the State Police throughout the State. 
The Division of Syste:.ms and Communications 
provides immediate responses to inquiries concern
ing criminal histories, wanted persons and stolen cars 
or property. Forensic laboratory services are pro
vided by the State Police to test and analyze crime 
scene and other evidence from criminal cases. Basic 
and in-service training is provided by the State 
Police Training Academy at Sea Girt. In-service train
ing includes subjects such as supervision, command, 
drug enforcement, criminal investigation, juvenile 
officer, organized crime and management for police 
chiefs. 34 

The PTC provides assistance to local police agen
cies in the areas of technical assistance and man
agement consultation. Upon request the PTC's Police 
Administrative Services Bureau assesses the needs 
of police agencies and recommends specific courses 
of action for improving efficiency and effectiveness. 
Management consultation, for example, includes 
assessing the feasibility of and developing plans for 
consolidating the police services of two or more mu
nicipalities. 

SLEPA provides finanQial assistance directly and 
indirectly to local police agencies. I ndirect assistance 
is provided in the form of grants to State and county
wide law enforcement agencies engaged in providing 
investigation and support services to local police 
agencies. Direct assistance to local police agencies 
includes grants which are aimed at increasing patrol 
responsiveness, target hardening-crime prevention, 
experimentation into team poliCing, improving police 
communication and providing special units which 
proactively respond to c.rime targets identified 
through crime analysis evaluations.35 Technical 
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assistance including the areas of communications, 
facility design and information systems is also pro
vided by SLEPA. 

Safe Neighborhood funds are distributed through 
the Department of Community Affair's Division of 
Local Government Services. These funds are com
mitted to the placement of walking patrol officers in 
selected neighborhoods. . 

rhe Department of Civil Service provides assis
tance to local police agencies in the areas of selec
tion and promotion of police officers. See the chapter 
entitled "Police Personnel" in this report for a de
tailed discussion of the Department's activities in 
these areas. 

The New Jersey County and Municipal Govern
ment Study Commission suggests that State assis
tance to local agencies is dispersed among too many 
State level agencies, resulting in a lack of uniformity, 
continuity and coordination. The Commission recom
mends, therefore, that many of these functions be 
centralized in one State level unit responsive to the 
needs of local police agencies. The fUnctions of this 
unit should include coordination of technical assi
stance, planning and research, management and 
administrative services. Conceivably, this unit could 
implement some of the Commission's other recom
mendations, which are the formation of minimum 
standards for law enforcement agencies In areas 
such as size of police organizations, defining law en
forcement capacities which should be available with
in each jurisdiction, establishing guidelines for deliv
iery of police services and defining roles and duties 
of pOlice agencies. 

The Commission suggests that the most logical 
location for placing these responsibilities would be 
in an expanded Police Training Commission. 36 

Models on which such a unit could be based are the 
Police Officer Standards and Training Commissions 
in California and Georgia. 

NAC Police Standards 5.2, 5.4, and 5.5 recom
mend that police agencies which are geographically 
close engage in interagency planning for regional 
crime control and mutual aid during civil disorders 
and natural disasters. The standards further recom
mend that the State participate in developing mutual 
aid plans. 

New Jersey police agencies are authorized by law 
to engage in mutual aid and assistance agreements 
during emergencies. N.J.S.A. 40A:14-156 states 
that: 

In the event of an emergency the chief or other head 
of any municipal police department or force or any 
park police department or system or the mayor or 
chief executive officer of the municipality may re
quest, from the chief or other head of the police de
partment or force of any municipality, assistance out
side the territorial jurisdiction of tne department to 
which such request is directed for police aid, in order 
to protect life and property or to assist in suppressing 
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a riot or disorder and while so acting. the members of 
the police department or force supplying such aid 
shall have the same powers and authority as have the 
members of the pollee department or force of the 
municipality il1 which such aid is being rendered. 

Every State and local government should provide 
complete and competent police service through an 
effective and efficient organizational structure ac
cording to NAC Police Standards 5.1 and 5.2. These 
standards suggest that governments which are 
unable to support a ten officer agency and provide 
24-hour police services should arrange for neces" 
sary services by combining or contracting police 
services in any of the following manners: 

a. Total consolidation of local government services: 
the merging of two city governmenfs, or cIty-county 
government; 
b. Total consolidation of police services: the merging 
of two or more police agencies or of all police 
agencies (i.e., regional consolidation) in a given geo
graphic area; 
c. Partial consolidation of police services: the merg
ing of specific functional units of two or more 
agencies; 
d. Regionalization of specific police services: the 
combination of personnel and material resources. to 
provide specific police services on a geographic 
rather than jurisdictional basis; 
e. Metropolitanization: the provision of public ser
vices (including police) through a single government 
to the communities within a metropolitan area; 
f. Contracting for total pOlice services: the provision 
of aI/ police services by contract with another govern
ment (city with city, city with county. county with City 
or city or county with State); 
g. Contracting for specific police services: the provi
sion of limited or special police services by contract 
with another police or criminal justice agency; and 
h. Service sharing: the sharing of support services 
by two or more agencies. 

State legislatures are encouraged by the NAC stan~ 
darc/s to pass enabling legislation to promote con w 

solidation and combination of police agencies. 
Consolidation or combination of police agencies 

has been done on a limited scale even though there is 
a great need. There are approximately 61 munici
palities which provide only part-time pOlice services 
and 115 agencies with less than ten fuJl~time officers. 
Many of the 184 police agencies with fewer than 15 
full,.time officers have neither adequate investigative 
nor' supporting staffs. Municipalities which cannot 
support complete police services are able to combine 
or contract police services with other municipal or 
county governments pursuant to New Jersey statutes. 

The I nterlocal Services Act authorizes munici
palities to provide police services with other juris
diction~ thrOugh two types of agreements. Munici
palities can provide police services by consolidating 
police functions through intermunicipal. county-



municipal, State-municipal or special district-munic
ipal contracts. 37 Police services can also be provided 
by two or more municipalities through joint service 
agreements.sa 

According to the Department of Oommunity Affairs 
only eight percent of the municipalities responding 
to a 1974 survey are engaged in cooperative agree
ments with other municipalities to provide patrol 
servIces. Many of these agreements, however, are 
invoked only during emergencies. nirty-five percent 
of the municipalities responding to the survey are 
involved in cooperative agreements for dispatching 
services. 39 Total consolidation of local police ser
vices has occurred in recent years in tllree areas of 
the State: Howell Township and the Borough of Farm
ingdale; Clinton Township and Lebanon Borough; and 
West Deptford Township and the National Park Bor
ough. 

The State Law Enforcement Planning Agency has 
been funding regional consolidation in several areas 
of law enforcement which is consistent with NAC 
Police Standard 5.2. Four counties have received 
SLEPA grants to establish countywide dispatching 
services involving most of the police agencies. Four 
county prosecutor offices have received grants to 
provide, equip and train eVidence technicians to 
assist law enforcement agencies in securing, coliect-

ing and preparing evidence found at the scene of a 
criminal act. Eight counties have received grants to 
establish countywide sex crime analysis units 
specifically aimed at combating rape. Countywide 
police legal advisory units have been established in 
six counties and are planned for one other county 
to assist municipal police agencies in developing 
legally sufficient procedures. Twelve countywide 
narcotic units and four organized crime units which 
utilize investigators from the county prosecutor's 
staff and officers allocated to the unit by municipal 
police departments have been established to secure 
Increased indlctments. 4o 

NAC Police Standards 9.1, 9.2. 9.3. 9.5 through 
9.11, 11.1, 12.1 and 12.3 recommend that every 
police agency evaluate its need for specialists and, 
where necessary, utilize specialists in the areas of 
juvenile operations, traffic operation, criminal In
vestigation, special and crime tactical forces, vice 
operations, narcotics and drug Investigations and 
intelligence operations. As stated previously, the 
adequacy of specialization in these areas varies from 
community to community. Some municipal police 
agencies have specialists in these areas and others 
rely on countywide or State units for specialized ser
vices. 

Commentary 

The Advisory Committee has recommended a 
police system of decentralized patrol by munici
palities or combinations of municipalities backed up 
by countywide or regional agencies providing in
vestigative and other support services. Rather than 
establish a standard for the minimum size of all 
police agencies, as did the NAC, it was decided that 
provision of 24-hour patrol services by properly 
selected and trained police officers: would be pre
ferable since minimum patrol needs V2\ry from com
community. For example, while one community 
needs a minimum of 14 patrol officers, another can 
function with only five. 

This recommendation is not aimed at preventing 
police agencies from developing their own investiga
tive and support services. It was concluded that 
decentralized patrol supported by centralized support 
services is the best way to ensure that all citizens are 
protected by a full range of police services. This 
method would overcome some of the police problems 
in New Jersey such as respnnse capability, geo
graphic fragmentation, functional capacity, economy 
of scale and fiscal Inadequacies. Programs already in 
operation in New Jersey are demonstrating the value 
of centralized support services. To support develop
ment of countywide and regional investigative and 
support services it is recommended that the State 
provide start-up' funds. 
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The Advisory Committee supports the right of 
small communities to provide their own patrol ser
vices. It does, however, recommend that wherever 
feasible,communities consider combining or con
tracting with other communities for the provision of 
patrol services. Such agreements can upgrade the 
quantity, quality and responsiveness of patrol ser~ 
vices. To support these efforts it is. recommended 
that the State provide significant financIal incentives 
to local communities for combining, contracting or 
consolidating patrol services. To facilitate such 
efforts there is a need to amend the I nterlocal Ser
vices Act to specifically address police services. 

The need to upgrade the standards of police ser
vice and coordinate State level assistance to local 
pOlice agencies is highlighted by the recommendation 
to establish a Commission on Local Police Services 
(COLPS). A major issue in discussing such a Com
mission was whether it should, in fact, be a Com
mission or a diVision within the Department of Law 
and Public Safety, The argument in favor of a divi
sion was that it would have more power in enforcing 
standards, be easier to administer and would lead to 
better coordination of State level services to local 
pOlice agencies. The argument in favor of a Com
mission was that it would be more responsive to the 
needs of local police agencies and governments, 
have a better working relationship with local police 
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agencies and it would be politically easier to imple
ment. 

A major objective of COLPS would be to improve 
the effectiveness and efficiency of local police ser
vices. Central to this objective is establishment of 
uniform statewide standards in the area of personnel 
practices and operations. In fulfillment of this func
tiorl it is recommended that both minimum and model 
standards be established. Minimum standards are 
those standards which all police agencies should 
meet in order to be certified by COLPS. Model stan
dards are standards which police agencies would 
not be required to achieve but which, if achieved, 
would significantly improve their efficiency and 
effectiveness. Minimum standards, for example, 
should include but not be limited to delivery of 24-
hour patrol services; access to 24-hour investigative 
and support services; personnel standards as out
lined in the Police Personnel Standards; and de
velopment of policy, procedure and rule manuals. 
Model standards, on the other hand, should be re
garded as ultimate goals, objectives, procedures or 
plans which not only provide for at least minimum 
services but result in an agency reaching its fullest 
potential. For (')xample, if the minimum amount of 
supervisory training is 80 hours, the model may be 
160 hours. 

The Advisory Committee decided that compliance 
with minimum standards can best be achieved by 
relying on informal pressures rather than the threat 

to remove police authority from an agency. The Com~ 
mittee, therefore, recommended that evaluation re~ 
ports by COLPS on each police agency's level of 
compliance with minimum and model standards be 
released to the mass media. Citizens in each com
munity discovering that their police service is inad
equate will pressure local government to make nec
essary changes. Failure to achieve minimum stan
dards can also be used by Insurance companies in 
determining rates charged or Whether to issue insur
ance to a police agency. Those injured or relatives of 
those killed by police officers could use a report ot 
noncompliance with minimum standards (especially 
training standards) as a basis for a liability suit. 
Should these informal pressures fail to ensure com
pliance it is recommended that reports be forwarded 
to the Attorney General for appropriate legal action. 
State and federal funds can also be withheld pendin£j 
compliance with minimum standards. 

A second major objective of COLPS is to initiate 
and coordinate State level assistance for local police 
agencies. In creating COLPS a dual State responsi
bility for local police services would exist. The State 
Police would continue providing operational assis
tance to local police agencies and communities while 
COLPS would provide planning, research and man~ 
agement technical assistance. To facilitate achieve
ment of these objectives, the Advisory Committee 
recommended consolidation of the functions of sev
eral State level agencies into COLPS. 
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POLICE PERSONNEL 
Introduction 

PoliCe recruitment, selection, training and promo
tion are interdependent processes central to effec
tive policing. A breakdown of anyone of these pro
cesses can seriously cripple the efficiency and ef
fectiveness of a police agency. 

The various functions, pressures and responsibil
ities associated with police work places a great 
burden upon the selection, traininr, .!Ind promotional 
processes. Police officers are not \,; .. ly law enforcers 
but function as mediators of community and family 
disputes, social workers, medics and counselors. 
The authority to arrest and use lethal force gives 
officers power over life, death and the destinies of 
many people. These factors combined with danger 
place stress on officers experienced by few others in 
society. Selection, training and promotion, therefore, 
should ensure that police officers are capable of 
handling tile duties and pressures of their positions. 

An objective of recruitment and selection pro
grams should be to select and recruit individuals 
possessing high" levels of maturity, intelligence, 
common sense and motivation and who are represen
tative of the communities to be policed. A further 
objective of the selection process should be that of 

screening out through testing, intervlewin~, Investi
gating and supervising, those individuals Who lack 
the appropriate characteristics. 

Just as training cannot compensate for a deficient 
selection process, a good selection process cannot 
be a substitute for effective training. Once selected, 
police officers shoula receive a comprehensive 
training program to provide skills and knowledge 
necessary to perform their duties. Training for patrol 
officers should not only deal with law enforcement 
knowledge and skills but should include dynamics of 
human behavior, social subcultures. interpersonal 
communication and community relations. 

The promotional system is as integral to effective 
policing as the other factors. Officers of superior 
rank make up 27% of police personnel forces in New 
Jersey and generally determine how the other 73% 
perform their duties. Just as the selection and train
ing processes for the patrol force can determine Its 
quality, so too, the quality of superior rank officers 
can be determined by the processes of promotion 
and specialized training. The decisions of command 
officers affect not only the daily activities but also 
the future effectiveness and efficiency of police agen
cies. 

Problem Assessment 

Recruitment of Police Officers 

Ensuring equal opportunities for ethnic minorities 
and women in the ranks of sworn pOlice officers is 
a problem in New Jersey as well as throughout the 
Unit~d States, Recent studies reveal that women 
and ethnic minority persons have particular skills, 
attributes and knowledge which ere beneficial to 
policing. 

The most comprehensive study of female police 
officers was performed in Washington, D.C. in 
which newly appointed female officers and male 
officers were compared on a number of perfor
mance criteria. The study revealed both positive and 
negative findings. The positive findings include: 

1. New women obtained results similar to those 
of comparison men' in handling angry or vio
lent citizens. 

2. New women and comparison men showed 
similar levels of respect and general attitude 
toward citizens. 

"'New women" refers to newly appointed female pOlice of
ficers and "comparison men" refers to newly appointed male 
police officers. 

Referencos for this cbapter apJNar on pagel 85 &. 86. 
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3. New women and men were given similar per
formance ratings in several patrol skills. 

4. Comparison men were more likely than neW 
women to have been charged with unbecoming 
conduct. 

5. Citizens showed similar levels of respect and 
similar general attitudes toward new women 
and comparison men. 

6. Citizens Interviewed about police response to 
their calls for assistance expressed a high de
gree of satisfaction with both male and female 
officers. 

7. Citizens who had observed po(jcewomen in 
action said they had become somewhat more 
favorably Inclined toward policewomen. 

8. Citizens and trained observers rated new wo
men about the same as comparison men In 
handling threatening behavior. 

9. Patrolwomen felt that their patr·ol skills were 
as good as patrolmen's in most cases. 

10. Women were better at questioning a rape vic
tim and there was no difference between men 
and women in skill at arresting prostltutes. 1 

There were some negative findings of the study 
which included the following: 

1. There was little change in the attitudes of pa-



trolmen toward policewomen between the start 
and the conclusion of the experiment. 

2. Patrolwomen felt that police supervisors were 
more critical of patrolwomen than of men. 
Patrolmen felt there was no difference. 

3. Police officials in an anonymous special survey 
gave new women lower ratings than compari
son men on ability to handle domestic fights 
and street violence and on general compe
tence. Women were rated equal to men in 
handling upset or inj ured persons. 

4. Patrolmen doubted that patrolwomen were the 
equal of men in most patrol skills. 

5. Patrolmen, patrolwomen and pOlice officials 
agreed that men were better at handling dis
orderly males. 

6. Citizens believed that men and women were 
equally capable of handling most patrol situa
tions, but they were moderately skAptical about 
the ability of women to handle violent situa
tions. 2 

The representation of women compared with 
men in the ranks of sworn police officers is extre
mely disproportionate. During 1975, there were 
only 358 sworn women police officers out of the 
22.713 full-time sworn police officers in New 
Jersey.3 

Several national and State studies resulting In part 
from the civil disorders of the 1960's have recom
mended increasing the number of black and Hispanic 
Americans in the ranks of sworn police officers. The 
Governor's Select Commission on Civil Disorders, 
State of New Jersey, recommended that greater 
efforts be made to recruit police officers from black 
and Spanish-speaking communities and that qualified 
black lieutenants and captains be placed in opera
tional command positions, including precinct com-

mands. 4 The President's Commission on Law En
forcement and Administration of Justice revealed 
that the policing of black and Spantsh-Amerlcan 
communities by only white police 'officers has 
created a feeling among residents of discriminatory 
and unjust law enforcement by an army of occupa
tion. Tile Commission further stated that minority 
officers policing minority neighborhoods can im
prove police/community relations and result in better 
policing since the officers have a better understand
ing of the culture, mores and language of the com
munity.s 

Ethnic minority representa.tion continues to be a 
problem in New Jersey. Although the Department 
of Civil Service received grants from the State 
Law Enforcement Planning Agency .from 1973 to 
1975 to drwelop procedures for actively recruiting 
minority members for such positions as municipal 
police officers and State correction officers, those 
activities produced poor results evidenced by the 
fact that only 15% of the applicants were from 
m:nority groups.6 Presently, there are no Depart
ment of Civil Service programs designed for the 
recruitment of minorities. As of 19'14, 27% of the 
population of New Jersey 16 years of age and over 
was composed of nonwhite, minority residents. 7 

A recent survey of municipal police departments 
indicates that the percentage of blacks is signifi
cant in some large departments (as shown In Table 
1) but in none of the departments surveyed was the 
proportion of blacks on the police furce close to the 
proportion of blacks in the community. 

The 1970 U.S. Census did not ditrerentiate between 
w~,;tes and Spanish-speaking or Hispanic people, 
thus making a comparison between the percentage 

l'able 1 
Racial Makeup of Police Department and Large Cities 

City Po~ice Department Census 1970 Municipal Census 

Atlantic City 

Camden 

East Orange 

Elizabeth 
Jersey City 

Newark 

Paterson 

Trenton 

% 

White 

73 

76 

67 
94 

92 

77 

89 

87 

% 

Black 

26 

22 

31 

4 

6 

20 

8 

13 

% % % % 
Hispanic Other White Black 

55 44 
2 60 39 
1 46 53 

2 83 16 
2 72 21 
2 44 54 
3 72 27 

<1 61 38 

, The 1970 U.S. Census did not separatu Hispanic data from the white category; however. Hudson County diu. 

% 

Hispanic 

6* 

% 
Other 

1 

1 

1 

1 

1 

1 

Source: Police department data obtained through survey by Standards and Goals and Planning Sections of the State Law Enforcement 
Planning Agency, April-May, 1976. Census data from Bureau of the Census, U.S. Department of Commerce, 1970 Census of 
Population: New Jersey, Washington, D.C., U.S. GOV'1. Printing Office, 1971. 
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of Hispanic police officers and the Hispanic popu
lation difficult. 

A survey of smaller police departments indicates 
that in many municipalities there is iittle or no 
ethnic minority representation on police depart
ments even though the community or surrounding 
communities have significant minority populations. 
Table 2, for example, includes figures comparing 
the ethnic composition of police departments with 
the city populations in Hudson County. 
Data from Atlantic, Camden, Ocean, Monmouth, 
Passaic and Union Counties reveal a similar al
though in some cases less significant trend with 
many departments composed 100% of white officers 
or a low percentage of minorities. Many of the 
police departments with a low percentage of minori~' 
ties, however, are located in communities with a 
very low percentage of black anD Hispanic popu
!ations. 

A problem which may conflict with the goal of 
increasing the proportion of minority representation 
in police departments is that of raising the educa
tion levels of new recruits. Presently, only eight of 
the 170 municipalities in New Jersey under the 
jurisdiction of the Department of Civil Service 
require formal education beyond the high school 
level, such as 45 or 60 hours of college credits. B 

The NAC and ABA standards recommend that 
the education level of police officers be increased. 
Some of the reasons for increasing the education 
level include: 

1. The education level of the general public will 
soon surpass the high school level. 

2. A col/ege or university education may provide 
knowledge about human behavior and social 
problems that will be useful to officers in the 
performance of their duties. 

3. A col/ege or university education may broaden 
an individual's understanding and thus ·in. 
crease his tolerance of minorities and $ub
cultures in the community by exposing stu
dents to differing philosophies, values, cul
tures and opinions. 

Although such knowledge will help a police 
officer to understand, tolerate and communloate 
effectively with people possessing differing back
grounds. some of the skills required to perform 
police work cannot be learned in the classroom or 
academy. James Q. Wilson states: 

The patrolman is neither a bureaucrat nor a pro
fessional, but a member of a craft. As with most 
crafts, his has no body of generalized, written 
knowledge nor a set of detailed prescriptions as to 
how to behave - it has, in short neither theory nor 
rules. Learning in the craft is by apprenticeship, 
but on the job and not in the academy. , ,the mem
bers of the craft, conscious of having a speCial skill or 
task, think of themselves as set apart from society, 
possessors of an art that can be learned only by 
experience and in need of restrictions on entry Into 
their occupation. 9 

Whether or not a college education can provide 
knowledge that will be beneficial to a patrol officer 
may need to be decided in the future. Nevertheless, 
as Egon Bittner stated in a lecture at the Federal 
Bureau of I nvestigation Academy, police depart. 

Table 2 

City 

Bayonne 
East Newark 
Guttenberg 
Harrison 
Hoboken 
Jersey City 
Kearney 
North Bergen 
Secaucus 
Unio" City 
Weehawken 
West New York 

Hudson County 
Police Dept. 

Racial Makeup of Police Dep~rtments and Communities in Hudson County 

Police Department Census 

% 
White 

96 
100 
100 
100 

91 
92 

100 
100 
100 

95 
100 
100 

95 

% 
Black 

3 

3 
6 

2 

2 

% 
Hispanic 

<1 

6 
2 

2 

2 

% 
Other 

% 
White 

92 
88 
89 
92 
62 
69 
97 
92 
97 
58 
78 
56 

74 

1970 Census Figures 

% % 
Black Hh3panic 

4 3 
12 

<1 10 
<1 7 

4 32 
21 9 

<1 2 
<1 8 

1 1 
1 40 

<1 20 
1 42 

10 15 

% 
Other 

<1 
<1 
<1 
<1 

2 
1 

<1 
<1 
<1 

1 
1 
1 

Sourae: Iniormation sent to the New Jersey State Law Enforcement Planning Agency from William J. Downey, Jr., Crimin81 Justice 
Planner, Office of the County Prosecutor, Hudson County, New Jersey, April 29, 1976. 
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ments will be more likely to find motivated, intelligent 
and gifted recruits in the colleges: 

The man on whom my life may depend who has no 
body of Imowledge to fall back Oii is recruited from 
a continuously contracting base of high school 
graduates. Larger and larger segments of the more 
talented, aspiring, wise and gifted individuals are 
going to college. The wisest and most gifted Indivi
duals should be policemen not because there exists 
a body of technical knowledge that is difficult to 
master but precisely because there is no body of 
knowledge. Police officers must learn much of their 
job by themselves, on the job. 10 

Personnel from the New Jersey Office of the 
Public Advocate indicate that as of this date there 
have been no court decisions suggesting that police 
departments which require police applicants to 
possess an associate degree are discriminating 
against minority applicants. They further stated 
that should a suit charging discrimination be filed 
against a police department, the police department 
may have to demonstrate statistically that police 
work requires more than a high school degree. Re
cently, however, a large percentage of police candi
dates (46%) entering pOlice academies had at least 
some college credits, of whom 11 % had bachelor 
degrees and four percent associate degrees. 11 

This trend, although significant, does not meet 
the NAC Police standards which recommend that 
all police recruits have at least 30 college credits. 
The Police Training Commission (PTC) states 
that: 

If the poliCing syst'am in our state is beginning to 
attract better educated individuals, it is by accident 
and not by design. Current economic problems 
have enabled police agencies to benefit from a pool 
of more highly educated applicants. As the econo
my improVf~s. the caliber of police' applicants might 
very well decline, unless positive steps are taken 
to ensure high quality applicants. 12 

One of the means by which individuals with 
special expertise or higher education can be attract
ed to police work is through salary levels which 
enable police agencies to compete successfully 
with other employers seeking individuals of the 
same age, intelligence, abilities and education. Tl',e 
NAC recommends that entry level salaries "should 
be at least equal to any minimum entry level salary 
set by the state. "13 Salaries for police officers in 
New Jersey vary substantially with many municipal 
police departments offering salaries considerably 
less than the State. Sal~ v levels for State PoHce 
troopers range from $13,308 per year for new re
cruits to a maximum of $16,920 per year: 

A recent survey of over 500 police agencies 
throughout New Jersey revealed that starting salaries 
for patrol officers range from below $6,999 per year 
to over $13;000 per year. The highest salary paid to 

• The salaries incl,ude a $3,000 taxable maintenance allow .. 
ance. 
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patrol officers ranges from $7,999 per year to over 
$15,000 per year. Generally, smaller, rural and less 
afflUent communities offer salaries substantially less 
than the State Police. 

Table 3 illustrates that most police departments 
offer salaries that are substantially less than the 
State Police. In addition, most police departments 
pay maintenance allowance for police officers 
which ranges from $100 to $600 per year. The high 
allowances are usually paid to plainclothes officers, 
while uniformed officers either receive a 100% reim
bursement for the cost and cleaning of uniforms or 
$100 to $150 per year for uniforms. 14 

Providing pay incentives for people with college 
educations to enter pOlice service or for active 
police officers to attend college is another mechan
ism for increasing the educational level of police 
officers. Durin!:! the 1974-1975 academic year, 
4,512 law enforcement officers (representing 20% 
of the police officers in New Jersey) were enrolled 
in one of 24 New Jersey colleges and universities 
providing criminal justice programs. 15 Many police 
departments and the State Police, however. do 
not provide educational incentive pay to encourage 
officers to attend college. According to a recent 
survey of over 400 police agencies, about 25% 
provide incentive pay . or officers who attend or 
graduate from a college or university.16 

Selection' of Police Officers 

New Jersey had made significant progress in 
developing procedures for the selection of police 
officers. The State Department of Civil Service, 
through a sophisticated research process, has 
developed a valid and reliable mental ability examin
ation and a physical performance test for ranking 
police applicants. The objectives were to develop an 
examination which measured those mental attributes 
considered necessary for adequate on-the-job police 
perf:>rmance and to eliminate any questions which 
discriminated against racial minority applicants con
sistent with the Federal Equal Employment Oppor
tunity Commission guic.:elines. The development of 
the mental abilities examination involved a five step 
process: 

Step 1: Job Analysis - I nterviews were conducted 
with police incumbents and their supervisors for 
the purpose of determining job duties and iden
tifying worker characteristics related to job suc
cess. 

Step 2: Test Development - An examination 
based on the job analysis information was 
developed. Content validity was established at 
this point. 

Step 3: Criterion Development - Criterion mea
sures were developed in order to evaluate the 
incumbent's job performance. I ndividuals in 
a department were asked to rate each incum-
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Table 3 , .' 

, .' 
Salary Ranges of Police Officers in New Jersey 

, .' 

Year No. of Police Depts. Starting Salary , Year No. of Police Depts. Hjghe~~ Salary 

1975 3 Below 6,999 1975 10 Be!:o"\v 7,999 
---------------------------------------------------------------------------,~~,------
1974 1 
1975 9 7,000-7,999 1975 12 . :8,000-8,999 

1974 3 1974 2 
1975 35 8,000-8,999 1975 23 9,000-9,999 

1974 12 1974 1 
1975 97 9,000-9,999 1975 36 10,000-10,999 

1974 6 1974 5 
1975 76 10,000-10,999 

1975 29 
11,000-11,999 1974 15 

1975 93 
12,000-12,999 

1974 5 
1975 8 12,000-12,999 1975 88 13,000-13,999 

1975 13,000-13,999 1975 55 14,000-14,999 

1975 o 14,000 & over 1975 10 15;000 & over 

Source: Data obtained from the New Jersey Municipal Salary Report, New Jersey State League of Municipalities, Trenton. New Jersey, 
October, 1975, pp 39-77. 

NOTE: Negotia!lons over salaries caused delay in adoption of 1975 salary ordinances in numerous counties. Therefme, 1974 
salaries are given in some instances. Starting salaries are not given for 131 departments. 

bent on 23 performance traits. 
Step 4: Administration - The examination was 

given to a sample of job incumbents representa
tive of the typical candidate population. Cri
terion information was gathered on these in
cumbents. 

Step 5: Data Analysis - The data were statisti
cally analyzed in order to determine the job
relatedness of the test. 17 

Those items found to be non jab-related or 
racially discriminatory were eliminated from the 
examination. The resulting examination includes 
three subtests which are aimed at measuring the 
major attributes considered necessary for adequate 
on-the-job police performance. These subtests are: 
a police forms completion sUbtest, designed to 
measure the ability to complete and interpret actual 
police forms; a discretionary situations 5ubtest, de
signed to measure common sense 01' judgment 
and their related knowledge, skills and abilities; 
a public relations subtest, designed to measure 
knowledge, skills and abilities necessary for suc
cessful interpersonal relationships.18 

The Department of Civil SerVice utilized a simi
lar process for developing a physical performance 
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test which used a job analysis study to determine 
the phYSical activities a pOlice officer must be able 
to perform, The resulting physical performance 
examination eiiminated many elements of previous 
physical examinations that either discriminated 
against women or were non job-related such as 
sit-ups, squat thrusts, chin-ups, gripping strength 
and a lifting and running test. The present exam 
consists of four events: 1) Dummy drag (rescue, 
handling drunks); 2) Agility dodge run (pursuit); 
3) Wall scale (surmounting obstacles) and 4) Run
ning broad jump (clearing open areas). The skills 
required to perform these events successfully are 
those used on the job by experienced police officers. 
Each candidate must attain a 70% average on the 
entire exam. The following is a breakdown of the 
minimum passing scores for each event: 

1) Dummy drag - 12.0 sees. 
2) Agility dodge run - 50.6 secs. 
3) Wall scale - 09.0 secs. 
4) Broad jump - 7 feet 19 

Despite the efforts by the Department of Civil 
Service to develop entrance examinations for police 
officers which are job-related and consistent with 
equal employment guidelines, there are a number of 



problems with standards and procedures for the se
lection of police officers in New Jersey. 

Standards for the selection of police officers 
have not developed progressively with th~') increasing 
complexity of police work and the renulting de
mands on police officers. There has been no signifi
cant change in the statutory entrance requirements 
for police officers in New Jersey since 1945. ~o 

There are no statutory requirements in New 
Jersey that mandate a background investigation on 
police applicants. The lack of uniform statewide 
standards has resulted in extreme variations in 
quality and thoroughness of background inve~ltiga
tions. 21 

The Special Investigations Unit of the New 
Jersey State Police has developed a comprehensive 
program for evaluating the backgrounds of State 
PoliceflPplicants, their families and associates. The 
background surveys require approximately 35 to 40 
hours to complete and include investigations of 
the applicant's character, military history, past and 
present residences, employers and fellow employees 
and the criminal history and financial status of the 
applicant and family. The cost of such investigations 
is high and therefore prohibitive for most law en
forcement agencies in New Jersey. The State Police, 
however, allocate funds for a comprehensive back
ground investigation because the return in the quality 
of manpower outweighs the expense of the investi
gation. Presently the Special I nvestigations Unit has 
12 personnel: two administrators and 10 investigators. 
During 1973, 1974 and 1975 the Unit averaged 758 
background investigations per year. The State Police 
do not perform background investigations for munic
ipal police department candidates. 

The lack of definition of present State standards 
relating to what is an acceptable background for 
police applicants poses another problem. The only 
statutory guidelines are found in N.J. S.A. 40A; 14-
22 which states: 

No person may be appointed as a member of a police 
department unless he ' .... is of good moral character, 
and has not been convicted of any criminal offenses 
involving moral turpitude.' 

The above statement is too broad and does not de
fine what is good moral character and what offenses 
involve moral turpitude. As a result, local appointing 
authorities must apply their own subjective interpre
tations which vary from municipality to municipality.22 

A related problem is the manner in which police 
candidates should be tested to determine whether 
they are emotionally mature, healthy and balanced 
as well as to predict later job performance so that 
those who are not suited for police work can be 
eliminated from consideration for police positions. 

Presently many psychological techniques and 
tests lack the validity to predict future job per
formance and are limited in their usefulness to 
screening out applicants with severe emotional 
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disorders. 23 Candidates with marginal emotional 
disorders and who may break down under pressure 
may not be screened out. Due to the highly techni
cal nature of psychological tests the results are 
subject to misinterpretation by untrained personnel. 
The Medical Review Board of the State Depart
ment of Civil Service, composed of a psychologist, 
psychiatrist and a representative of the Department 
of Civil Service, reversed 98 (57%) of 169 cases in 
which local appOinting authorities had declared 
that applicants were rejected for employment for 
psychological and/or psychiatric reasons.24 

There are no statutes requiring that a police 
applicant be examined for emotional stability by a 
licensed psychologist or psychiatrist prior to ap
pointment to a county or muniCipal police position. 
N.J.S.A. 52: 17B-71 (c), Police Training Act, per
mits the Police Training Commission (PTC) to 
"prescribe psychological and psychiatric examina
tions for police recruits" while in a PTC-approved 
training schooi. The PTC, however, does not pre
scribe psychological examinations because it is wait
ing until such examinations are validated through 
intensive research. Department of Civil Service 
personnel confirmed the need for such validation. 

According to a recent survey by the County and 
Municipal Government Study Commission, ap
proximately one-third of the police departments 
with 50 or more officers employ psychologists. It 
is not known how many of these psychologists are 
used to administer psychological tests but it is 
apparent from this data that a large number of 
New Jersey police departments do not utilize psy
chologists for administering psychological tests. 25 

Another problem is the lack of uniform stan
dards operating in non-Civil Service police depart
ments in New Jersey for testing a police applicant's 
mental and physical abilities. Presently 287 of the 
469 municipal police departments are not under 
Civil Service jurisdiction and are free to set their 
own standards, consistent with statutory restric
tions. 26 Most of these municipalities require a pass
ing grade on a written and physical examination. 27 

Many of these police departments are small and 
are not able to afford the cost of vall dating the 
job-relatedness of the written and physical examina
tions to ensure that they are consistent with Federal 
Equal Employment Opportunity Commission guide
lines. It was only after extensive research that the 
Department of Civil Service was able to develop 
validated job-related mental and physical examina
tions without racial and sex biases. 

Police Training 

New Jersey can be regarded as a leader in police 
officer training. Ten of the 15 regional police 
academies approved by the Police Training Com
mission provide over 400 hours of basic training 
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which ranks favorably with the rest of the nation. 
I n addition to basic training programs the PTC has 
the responsibility for establishing a minimum 
curriculum for the academies and certifying in
structors. The Police Training Commission is also 
involved in upgrading future basic training pro
grams through Integration of research findings and 
training modules from at least four major training 
programs developed in various parts of the country. 
Despite these advances in police training in the 
State, a number of problems have been revealed 
through research. 28 

Some newly appointed police officers perform 
all the duties of a permanent police officer for a 
period of time up to 18 months without having to 
compl-;te and pass minimum police basic training 
requirements. 29 Many of the duties performed re
quire a high level of judgment concerning "when" 
and "how" force should be applied. The authority 
to use force should not be entrusted ~o an untrained 
recruit. The potential for making mistakes is high for 
trained police officers and increases proportionately 
for officers who have received less training. Many 
police-community relations problems,30 as well as 
deaths and injuries to police officers and civilians, 
have resulted from overreactions and/or use of 
improper police procedures which are .;,ometimes 
dLle to CI lack of training. Suits have been filed against 
municipalities in which untrained police officers have 
injured a civilian.31 

Polic.;e department policy in some municipalities 
prohibits using untrained officers on routine patrol 
but in other departments untrained officers are 
utilized for patrol with authority to use firearms 
and exercise powers of arrest. 32 Effective police~ __ 
work requires more than knowledge in use of fire~ 
arms. Present police training academies require 
recruits to complete an average of 408 hOl.' s of 
training which include procedures for handling 
dome'stic disputes and decision making; criminal 
law and procedure for investigating crimes and 
taking suspects into custody; and a broad range of 
human behavior skills such as community relations, 
ethics, group behavior, personal communication 
and youth relations. Several extensive stUdies of 
N'aw Jersey law enforcement agencies which have 
recognized the importance of pre-service training 
have recommended that all law enforcement per
sonnel be required to complete basic training be
fore being authorized to exercise police authority. 33 

The NAC states that: 
The public will not permit a doctor, lawyer, 

teacher, barber or embalmer to practice until he 
successfully completes a specified training pro
gram .... Only a few states ... require that training 
be completed prior to exercising police authority ... 
the powers of arrest and the potential for injury 
and death are too great to allow policemen to prac
tice their profession without adequate training. 34 

Th8 large number of untrained and armed spe-
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cial police officers wno are exercising police author
ity is a related proh, ;(. N.J. S.A. 40A: 14-146 states 
that the governing body oi a municipality may appoint 
special police officers for terms not exceeding one 
year, with no limitation on the number of separate 
consecutive appointments of an officer. Special 
police officers exercise "the same powers ... as may 
be exercised by a municipal policeman pursuant to 
law .... "35 

In 1975 the Police Training Commission sent a 
questionnaire to municipalities throughout the 
State requesting information on the use of special 
police officers. The 542 municipalities that respond
ed indicated there were a total of 4,445 special 
police officers compared with 16,489 regular offi
cers. Of the 495 municipalities that have police 
departments, 384 of them (77.6%) utilIze special 
police officers. The survey showed that 3,206 spe
cial officers were employed on a year-rc,IlJnd basis 
and 20% of the municipalities with police agencies 
used special police for more than 20 houts a week. 
Fifty-two police agencies worked special police for 
more than 40 hours per week.3s 

The PTC survey also revealed that of most muni
cipalities responding, 48% of the special police 
officers received 40 hours or less training and 7.3% 
received no training. This is substantially less than 
the minimum 280 hours mandated for regular 
officer basic training and the average number of 
hours provided by the State's 15 PTC-approved 
training academies, which is 408 hours. The County 
and Municipal Government Study Commission stated 
the main reason for use of special police officers is: 

... financial; it cost more money to hire, train and· 
maintain a person full-time than part-time. Another 
reason, far less supportable, is evasion of State train
ing requirements.!l7 
Another problem with pOlice training in New Jersey 

is the lack of in-service training for police officers, 
Presently, there is no State requirement for in-ser
vice training. Since 1967 the PTC has had legisla
tive authority to establish standards and minimum 
curriculum requirements for in-servioe training,38 
but funds have not been appropriated to the PTC for 
this purpose. 

The importance of in-service training cannot be 
overstated. The average number of hours required 
for basic training is equivalent to one semester of 
college study. 39 

The NAC states that: 
Keeping the good police officer up to date requires 

continual instruction. Most of it can be accomplished 
by in-service training given during the normal routine 
of service. 

This report recommends that eaJh pOlice officer 
receive at least 40 hours of in-service training a year. 
This training should be more than a mere formality. 
It should be recorded in the police officer's personnel 
record and taken\nto consideration for promotion and 
specialized assignment. In large agencies, decentral-



ized training should be available at each police sta
tion. One police officer should be given responsibility 
to oversee in-service tralning. 40 

A questionnaire by the County and Municipal 
Government Study Commission revealed that only 
54% of the responding departments, primarily the 
larger departments, had some form of in-service 
training program. Many departments, especially 
small departments, have limited manpower which 
makes it difficult to take officers off the street 
for in-service training. 
. A 1974 PTC survey of in-service training pro

grams in New Jersey found that two-thirds of the 
in-service training was administered within the 
municipal police departments and 194 police 
agencies (46.7% of those responding to the survey) 
indicated the designation of departmental training 
officers. Of this 194, however, no more tl an 53 
(27.3%) have received Police Training Instructor 
training and certification by the PTC.41 

Upon assessing the types of training pl'ovided, 
the PTC determined that present traininC' is basically 
skill-oriented and there is a serious lack ..,; :,1-service 
training in several key areas that affect the efficiency 
of pOlice operations. In a planning report the PTC 
stated: 

There is a discernable lack of courses in adminis
tration, supervising and management. I n other words, 
little in-service training is provided for those in su
perior ranks who account for approximately 27% of 
the police population and who directly affect the 
other 73%.42 

The following quote best summarizes the findings 
on New Jersey's in-service training: 

. .. the lack of uniformly high quality in-service 
training opportunities for all local police officers is 
a serious detriment to effective local law enforce
ment service. Every police officer, from the newest 
patrolman to the veteran chief of police, should not 
only have the chance, but the obligation, to keep 
abreast of new knowledge, skills and te:chniques, 
by taking regular courses in areas especially per
tinent to his duties. 43 

The lack of training for police officers in crisis 
intervention and conflict management procedures 
and methods also poses a problem. A good portion of 
police work involves il'ltervention in interpersonal or 
group conflicts. Analysis of citizens' requests for 
police service indicates that approximately one in 
every five police cars is dispatched to an interper
sonal conflict such as a quarrel between family mem
bers or friends, disturbance between. teenagers and 
an irate resident, a landlord-tenant or consumer
merchant disput.e, a disturbing the peace complaint, 
a labor strike or public demonstration. 44 These 
situations ordinarily do not involve a violation of 
law, but the procedures and methods used by police 
officers in handling them can determine whether a 
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peaceful settlement or a violent and destructive 
escalation of hostilities results. Very little training is 
provided in New Jersey that aids police officers to 
mediate group and interpersonal conflicts. 

In communities across the country benefits re
sulting from intensive conflict management and crisis 
intervention training include reductions in assaults 
and crimes between citizens and police and im
proved pOlice/community relations. 4~ There is a va
riety of methods for implementing crisis intervention 
training but the key element is the same; to provide 
officers with alternatives to the authoritarian ap
proach to police work. Police officers are taught: 

1. How properly to interpret behavior; 
2. How to deal with concepts of authority and self

esteem in conflict situations; 
3. How to understand their own feelings in dealing 

with other people; 
4. How to utilize conciliatory and non-authoritar

ian methods for calming situations and pro
viding alternatives to conflict. 46 

The National I nstitute for Law Enforcement and 
Criminal ,Justice utilized the experiences of police 
departments throughout the country to develop an 
intensive conflict management training package for 
use by any police departmentY 

The potential benefits of implementing crisis in
tervention and conflict management training in New 
Jersey are significant. In 1974 there were 3,178 
assaults on police officers, 28.5% of which occurred 
while officers were responding to family fights, 
tavern disorders and other disturbances. One percent 
occurred in handling mentally deranged persons 
and 2.8% while responding to civil disorders,48 
Other studies indicate that 40% of the time lost by 
line duty polied officers results from injuries re
ceived while responding to disturbance C&/lS. 49 

Another problem is that most police training acad
emies operate on a part-time basis, as needs arise. 
Five of the 15 academies do not have full-time ad
ministrative staff and practicaliy all 'academies do 
not employ full-time professional teaching staffs. 
Most instructors are working law enforcement of
ficers on loan from their regular jobs.50 In addition, 
the under-utilization of the resources and physical 
plants in which county academies are located is not 
cost-effective and wastes already limited financial 
resources. Authorities on police training in New 
Jersey indicate that the quality of training and stan
dards of performance expected of trainees vary 
greatly among academies and are lower at regional 
academies than CIt the State-run residential academy 
at Sea Girt. 51 

The primary frc'laSOn for having regional academie~ 
is that they enable police recruits to be trained close 
to home by local instructors familiar with local needs. 
Analysis to date, however, suggests that given the 
present level of training in New Jersey from a cost 
and quality standpoint the number of academies 
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should be reduced to facilitate hiring and training of 
full-time instructors and optimum use of training 
facilities. If there is a significant increase in in
service training. on the other hand, such a reduction 
may not be needed. 

Most police departments in New Jersey do not 
have designated departmental trair1ing officers who 
are responsible for educating police personnel as to 
departmental policies, procedures and specific com
munity problem areas. The function of a department
al training officer should be to bridge the gap be
tween the training received at a regional academy 
and local differences in police responsibility. Only 
28% of the agencies with in-service training indicated 
that they conducted in-service training programs 
within their agencies while 72% relied on other agen
cies to conduct in-service training. 52 

In-service training includes field training for 
newly assigned officers who have just finished basic 
training. Basic training is aimed at providing police 
recruits with training in proper methods for perform
ing police duties. After the academy the key to 
effective training is the field training officer. One 
task of the field training officer is to show officers 
how to apply what they have learned in the academy 
to field situations. Authorities on police administra
tion in New Jersey frequently state, however, that 
field training officers negate some methods learned 
by officers in training academies. Some field trainers 
do not exemplify proper police procedure in their 
daily work while others are not interested in being 
trair,ers. I n some cases field trainers may never have 
learned to perform their duties according to proper 
pOlice procedures or they find it easier to utilize 
other methods. 

In some New Jersey communities work contracts 
mandating that assignments be based on seniority 
inhibit using the best patrol officers as field trainers. 
Recruits are usually assigned night duty and the 
most experienced officers are permitted to select 
only day shifts if they so desire. Lack of incentives 
for officers to remain on patrol results in some of 
the best qualified leaving patrol assignments for 
other more rewarding work. Higher salaries and 
other factors encourage many of the best officers 
to seek promotion to higher ranks and speciality 
areas while many less effective patrol officers remain 
in patrol ranks, often left with the responsihility of 
training new officers. 

The NAC points out the importance of field trainers 
in the following statement: 

The most important element of an effecttve basic 
police field training program is the field training of
ficer or coach. The development of the new officer IS 
in this man's hands. The selection, training and con
tinued preparation of the coach are crucial. The best 
field' officer will not necessarily become the best 
coach. While operational performance is one cri
terion, the ability to convey essentials of the job to 
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others and the desire to develop new employees are 
at least as important. 

Once the coach has been selected he must be 
trained. He must be kept up~to-date on the subjects 
he is teaching. A coach can nullify much of the basic 
training given a new employee or he can greatly re
inforce'that same training. 53 

To develop effective field trainers, NAC states, 
departments should offer incentives in the form of 
increased salaries, promotions and a distinct uni
form patch to encourage qualified officers to seek 
out field training positions. They should also be 
trained in subjects such as the supervisor's role. 
supervision and human behavior, personnel evalua
tion, problem-solving techniques, teaching methods, 
counseling and partner relations. 54 

Another problem is that there is very little evalua
tion of training programs through observation of on
the-job police officer performance and academy 
instructor classroom performance. Data from such 
observations should be gathered and analyzed to 
determine what improvements can be made in acad
emy training. 

A complaint of some police officers is that acad
emy training does not always reflect the realities 
and problems of actual police work. Although the 
PTe initially certifies academy instructors there is 
no effective mechanism for determining instructor 
quality and thus providing feedback to instructors 
on whether their performance is relevant. or for im
proving instructor training and recertifying instruc
tors. Presently the PTC does not have resources to 
provide this function and administrators of the train
ing academies do not necessarily possess the appro
priate skills with which to evaluate instructor per
formance. In addition. there are limits to the ability 
of stUdents to evaluate effectively an instructor's 
qualifications. 55 

There is a need for additional Police Training 
Commission staff with knowledge in modern teaching 
and management/administration techniques. Ac
cording to interviews with PTe staff, implementation 
of several of the NAC training standards require 
personnel with experience in modern teaching tech
niques such as role playing, programmed learning 
and situation simulation. Each of these techniques 
has been proven very effective in police departments 
throughout the country for teaching certain types of 
knowledge to police trainees. The PTe also needs 
diversified personnel with knowledge and experience 
in modern management and administrative tech· 
niques to facilitate the development of in-serVice 
management and supervision training programs. A 
management expert could also assist the PTe Police 
Administrative Services Bureau (PASB) which pro
vides management consulting services to police 
agencies. 



Promotion and Selection of Police Of
ficers for Specialized Assignment 

As a result of surveys of over 80 police depart
ments in New Jersey. the Police Training Commis
sion found that many police departments have in
adequate supervision am' management capabilities. 
Many police agencies are poorly organized; man
power is not used efficiently; supervision and ad
ministration is inadequate; and data collection and 
record keeping is insufficient for effective manage
ment and deployment of personnel. The PTC has 
identified some of the inadequacies as follows: 

1. Patrol manpower is seldom deployed in pro
portion to workload. Shifts are usually staffed 
with equal manpower, even though, according 
to PASB experience, approximately 22 per
cent of the workload occurs on the midnight to 
8 a.m. shift, 33 percent on the 8 a.m. to 4 
p.m. shift and 45 percent on the 4 p.m. to 
midnight shift. As a result, some shifts are 
badly overworked and others are underutilized. 

2. Many departments employ an excess of supe
rior officers assigned to duties that are not 
commensurate with their ranks. They are used 
to perform clerical and other auxiliary duties 
that should be performed by civilian personnel. 

3. In many of the smaller agencies, special police 
officers are used to perform the regular patrol 
function. I n most instances, these special 
police officers have received little or no train
ing. 

4. Many departments do not provide adequate 
field supervision over patrol officers. 

5. Both short- and long-range planning are lack
ing in many departments. Problems that arise 
are resolved on a crisis basis. 

6. Many departments operate under outdated, 
incomplete rules and regulations. 

7. Most departments do not have effective de
partment orders systems. Policies and pro
cedures are seldom clearly defined in written 
orders. 56 

Part of the problem of inadequate supervision and 
administration stems from the system used for se
lecting police officers for promotion to management, 
supervisory and administrative positions. According 
to the PTC and other police authorities. promotion 
is not strictly based on merit but significantly based 
on nonjob-related criteria such as seniority. 57 

Promotional systems implemented by most police 
departments and the Department of Civil Service 
fall considerably short of the NAC standards in that 
job-related promotional tests and methods for rank
ing an officer's qualifications have not been de
veloped. The Department of Civil Service is in the 
process of developing job-related promotional tests. 
The ran kings of a police officer's qualifications for 
promotion should balance each prospective candi
date's education and training achievements, years 
of police experience. scores on promotional tests 
and performance ratings. Currently the Department 
of Civil Service provides a 70% to 30% weighted 
balance between the promotional test score and 
seniority respectively. but does not account for edu
cation and training achievement and performance 
ratings. 

Supervisory, management and administrative 
training for newly promoted police officers are 
limited. Many officers do not receive such training 
prior to or after promotion. According to a recent 
survey by the PTC there were approximately 4,315 
police superiors (excluding detectives) in New Jer
sey during 1974 which include sergeants, lieutenants 
captains. deputy chiefs and chiefs of police. Only 
798 police officers, however, participated in man
agement. supervision and administration training 
programs during 1974. 58 In the words of the PTC, 
"little in-service training is provided for those in 
superior ranks who account for approximately 27 
percent of the police population and WllO directly 
affect the other 73 percent. "59 

New Jersey's Status in Comparison With the National Standards 

Recruitment of Police Officers 

The National Advisory Commission (NAC) Police 
Standards 13·.3 and 13.6 recommend that law en
forcement agencies develop programs to recruit 
large numbers of minority group members and wo
men into positions as sworn police officers and that 
no barriers - cultural or institutional- are employed 
to discourage qualified individuals from seeking em
ployment. The New Jersey Department of Civil Ser
vice conducted a program from 1973 to 1975 which 
was aimed partially at the recruitment of minority 
group members into police work, but the program 
has been discontinued. Department of Civil Service 
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personnel indicated that the present hiqh unemploy
ment rate in New Jersey has resuited In large num
bers of minority group members applying for police 
positions. Data from a Standards and Goals survey 
reveal that many police departments in communities 
with large numbers of blacks and Hispanics have not 
achieved proportional representation. 

Uniform Crime Reports indicate that in 1975 only 
358 of the 22,713 police officers in New Jersey werP: 
females. Research by Standards and Goals staff 
has not found significant efforts in New Jersey to 
recrl'it women as sworn police officers; in fact some 
resistance by police officers in regard to the con
cept has been found. 
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Upgrading the education level of police officers 
by establishing programs to actively recruit college 
students and graduates and provide incentives for 
them to seek employment as pOlice officers is 
recommended in NAC Police Standards 13.2 and 
15.2. Currently only eight out of 170 municipalities 
under the jurisdiction of the Department of Civil 
Service require police applicants to have 45 to 60 
college or university credits. Although 46% of a 
recent class of police recruits attending police acad
emy basic training have some college credits, this 
appears to be a result more of high unemploym~nt 
rather than a concerted effort to recruit individuals 
with college education. fl. program from 1973 to 
1974 sponsored by the Department of Civil Service 
aimed in part at recruiting college students or 
graduates into police work, in actuality did very 
little college recruiting according to a final evalua
tion report. 

Many police departments do provide financial 
and other incentives, such as scheduling patrol 
shifts, to encourage police officers to attend college. 
According to a 1975 survey by the New Jersey 
League of Municipalities approximately 25% of the 
police agencies provide financial incentives to 
police officers for credits successfully completed 
at a college or university. During the 1974-1975 
academic year. approximately 20% of the law en
forcement officers in New Jersey were enrolled 
in a college or urdversity. 

I n order to enable police agencies to compete 
. successfully with employers in the private and public 

sector for individuals of the same age, intelligence, 
abilities, integrity and education, NAC Police Stan
dard 14.1 recommends that salaries be at least 
equal to salaries set by the State. Some of the 
variables to be considered in setting police salaries 
include specific functions to be performed by the 
agency, economy of the area to be served by the 
agency and availability of qualified applicants in the 
local labor market. 

The salary of State Police troopers in New Jersey 
ranges from $13,308 per year to a maximum of 
$16,920 per year." Data from a survey by the New 
Jersey LeaguE'! of Municipalities reveals that very 
few police agencies in New Jersey offer salaries 
which are competitive with those of the State Police. 
The median starting salary range of local police 
age(lcies for patrol officers is $9.000-$9,999 per 
year and the median maximum salary range for 
patrol officer is $12,000-$12.999 per year. 

Selection of Police Officers 

The National Advisory Commission Police Stan
dard 13.4 recommends that every state enact legis
lation establishing a state commission composed of 

• These salaries include $3,000 in taxable maintenance allow
ance. 
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representatives of local law enforcement agencies. 
other members of the criminal justice system and 
local government officials to devE:lop and eniorce 
state minimum mandatory standards for the selec
tion of police officers. The commission should certify 
as competent to exercise police authority only those 
police officers who have met mandated standards 
relating to age, physical performance, character, 
emotional and psychological hClalth, education and 
mental ability, New Jersey does not have a commis~ 
sion consistent with this recommendation. The State 
Department of Civil Service has established stan~ 
dards consistent with NAC Police Standards 13.4, 
20.1 and Recommendation 13.1 relating to age, 
physical performance and mental ability. but these 
standards do not apply to the 287 municipal pollce 
agencies not under the jurisdiction of Civil Service. 
These NAC standards and recommendation suggest 
that mental ability &nd physical performance exam in- . 
ations be validated based on research identifying 
the knowledge, mental skills, aptitude and physical 
Skills required of a police officer for effective per
formance .. of police duties. There are no uniform 
statewide minimum standards for character. emo
tional and psychological health and education of 
police applicants consistent with the NAC standards. 

According to National Advisory Commission Police 
Standard 13.4. the state commission should estab
lish minimum standards that incorporate compen
sating factors such as education, I·':lnguage skills or 
experience in excess of that required if such factors 
can overcome minor deficiencies an appliCa,.lt may 
have in relation to physical requirements such as 
age, height or weight. In New Jersey there are no 
height or weight restrictions and police applicants 
may seek special legislation if they do not fall within 
the 18 to 35 age requirement. 

Every police agency, states NAC Police Standard 
15.1, should require as a condition of employment 
the completion of at least 60 semester credits at an 
accredited college or university. The standard states 
that by 1978 every police agency should require that 
police applicants complete 90 college credits and by 
1982, 120 credits. Those individuals who do not 
satisfy this requirement may be employed with a 
condition that college credits be obtained within a 
speCified period of time, 

In New Jersey there are pre'/,jlltly no statutes 
requiring a minimum education level. N.J.S.A. 
40A:14-22 mandates that police applicants be ableto 
read, write and speak the English language well and 
intelligently. The Department of Civil Service and 
most police departments not under Civil Service 
jurisdiction require police applicants to have a high \\ 
school diploma or G. E. D. certificate Eight of the 170 1\ 
municipal police departments under Civil Service 
jurisdiction require police applicants to have 30 to 45 
college or university credits. From January, 1974 to 
June, 1975 about 46% of the new recruits attending 
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PTC-approved training academies had attended 
college: 31% had some college credits, four percent 
had associate degreas and 11 % had bachelor de
grees. During the 1974-1975 academic year, 4,512 
law enforcement officers (up 12.6% from the pre
vious year) were enrolled in one of the 24 New 
Jersey colleges and universities providing criminal 
Justice programs. These 4,512 represent 21 % of the 
21,099 sworn officers in New Jersey, as of 1974. 

NAC Police Standard 13.5 recommends that every 
police agency measure an applicant's mental abil
ity through the use of Job-related mental ability or 
aptitude tests which meet requirements of the Feder
al Equal Employment Opportunity Commission 
(FEEOC) guidelines. As described in the problem 
assessment, the Department of Civil Service has 
developed a job-related mental ability test which it 
administers to police applicants for positions in 170 
police departments, representing 67% of the munici
pal police officers in New Jersey. Most of the 287 
municipal police departments not utilizing the police 
selection services of the Department of Civil Service 
require a passing grade on some form of written 
examination. The monetary cost and need for a sam
ple of police officers large enough to validate statisti
cally an ability test preclude the development by most 
police departments of job-related tests consistent 
with FEEOC guidelines. 

NAC Police Standard 13.5 recommends that each 
police agency retain the services 0f a qualified psy
chologist or psychiatrist to conduct psychological 
testing of police applicants in order to screen out 
those who have mental disorders or are emotionally 
unfit for police work. The standard suggests that 
psychological tests should also be used to predict 
which applicants would have the best potential as an 
effective police officer. According to a recent survey 
approximately one-third of the police departments 
with 50 or more officers use psychologists. Although 
the NAC standards recommelld psychological or psy
chiatric examinations of police applicants, many 
authorities indic&te that most psychological tests 
have not been validated as adequate predictors of 
job performance. The National Advisory Commission 
recognized this fact when it stated that psychological 
tests should be utilized "when scientific research es
tablishes the validity and reliability of such a predic
tor" (NAC Police Standard 13.5). 

Background investigations of police applicants 
should be conducted by every police agency and per
sonal interviews and polygraph examinations used 
where appropriate (NAC Police Standard 13.5). 
Rejection of a candidate should be for job-related 
reasons and not based on an applicant's arrest or 
conviction record alone without consideration of cir
cumstances and dispositions. As indicated in the 
problem assessment, there are extreme v!:1riations in 
the quality and thoroughness of background investi
gatlo';1s in New Jersey. The thoroughness depends 
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on the amount of resources a police department can 
expend and the training of the background investi
gator. Many police departments are too small to 
afford the expense of a comprehensive background 
investigation. The use of polygraph examinations as 
an employment screening device is illegal pursuant 
to N.J.S.A. 2A:170-90.1. According to N.J.S.A. 
40A:14-22, no person may be appointed as a mem
ber of a police department unless he " •.. is of good 
moral character, and has not been convicted of any 
offense involving moral turpitude." The statute, how
ever, is vague and lends itself to the interpretation 
of the appointing authority regarding what consti
tutes "good moral character" and what offenses in
volve moral turpitude. 

Police Training 

The following information has been synthesized 
from the New Jersey Police Training Commission's 
report entitled Planning to Determine the Future Role 
of the Commission and the County and Municipal 
Government Study Commission's Aspects of Law 
Enforcement in New Jersey. 

New Jersey is consistent with several of the Na
tional Advisory Commission standards on police 
training. The establishment of the New Jersey Police 
Training Commission, the make-up of its member
ship and its statutorily mandated functions are con
sistent with National Advisory Commission Police 
Standard 16.1. The only major element miSSing re
lating to Standard 16.1 is that the State does not 
reimburse police agencies for 100% of the salary or 
provide State-financed incentives for every police 
employee's satisfactory completion of State man
dated training. N.J.S.A. 52:178 established the 
Police Training Commission (PTC) which develops 
minimum curriculum requirements for the mandated 
training of police; prescribes standards; approves 
and issues certificates of approval to existing region
al. county, municipal and police chief association 
police training schools; consults and cooperates with 
colleges and universities within the State in develop
ing specialized courses of study for police officers 
in police science and administration; and appoints 
an executive secretary to perform general adminis
trative functions. The PTC i~ composed of 10 mem
bers: two citizens appointed by the Governor; the 
president or representative of: the New Jersey State 
Association of Chiefs of Police, the New Jersey State 
Patrolman's Benevolent Association, Inc., the New 
Jersey League of Municipalities, the New Jersey 
State Lodge, Fraternal Order of Police; the Attorney 
General; the Superintendent of State Police; the 
Commissioner of Education and the Special Agent 
in Charge of the State of New Jersey for the Federal 
Bureau of Investigation. 

NAC Police Standards 16.1, 16.2 and 16.3 recom
mend that minimum basic training of 400 hours in 



duration be established for sworn police personnel 
prior to exercising the authority of their position. 
Without defining its terms the standards recommend 
that basic training be of sufficient duration and con
tent to prepare police officers for the functions and 
tasks of their positions. The Police Training Commis
sion mandates a minimum of 280 hours of training 
for police officers. As of January 1. 1975 the median 
number of course hours for the 15 training academ
ies in the State was 419 hours, with the number of 
training hours among them ranging from 294-554 
hours. The PTC is updating its training methodology 
based on major research efforts aimed at determin
ing the roles, duties, tasks and performance objec
tives of police officers. N.J.S.A. 52:178-69 permits 
newly appointed police officers to exercise the au
thority of their p03ition up to 18 months before having 
to complete basic training. There is no similar New 
Jersey law regarding the training of special police 
officers, even though they may have the authority of 
arrest and may exercise other police powers. 

Provisions for choosing elective subjects in addi
tion to the minimum mandated training and addition
al training during the first year of employment in 
areas such as law, psychology and sociology relating 
to interpersonal communication, police role and 
community relations are recommended in NAC Po
lice Standards 16.2 and 16.3. The PTC curriculum 
provides 41 hours for electives but the actual number 
va~ies from academy to academy. Additional formal 
training for full-time sworn police employees during 
the first year of emplo:'ment is not mandated in New 
Jersey. The Police Training Commission requires 
subjects related to the areas mentioned above in the 
basic training course. including but not limited to: 
20 hours of criminal law; 22 hours GI.. ·,tering arrest, 
search and seizure; two hours on constitutional law 
and 30 hours of human relations training. The training 
in human relations covers such areas as ethics, 
group behavior. mentally and physically handicapped 
people, personal communications and youth rela
tions. 

H is further suggested in NA0 Police Standard 16.3 
that additional training methods should include setf
paced training material, documentation of employee 
performance in specific field experiences, periodic 
meetings between the field trainer, employer and 
training academy staff and a minimum of two weeks' 
additional training six months following the comple
tion of basic training. New Jersey's academies do 
not utilize self-paced correspondence materials as a 
training method and there does not appear to be very 
much evaluation of training through the observation 
of employee performance. There is ver'! little feed
back from trainees, their immediate supervisors, 
agency administrators and elected officials and pre
sently there is no mandat"'ld in-service training of
fered at the academies. 

For individuals who are deficient in their training 
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performance but demonstrate potential for satisfac
tory performance NAG Police Standard 16.3 advises 
remedial training. The PTG prescribes coaching and 
re-examination procedures for trainees who fail an 
exam or firearms qualification. If the trainee fails the 
second test the subject must be repeated. The send
ing or appointing police agency must pay for repeat 
courses and therefore has the option to dismiss a 
trainee. 

NAC Police Standard 16.3 recommends that train
ing be provided by every agency so that employees 
assigned to a specialized task can perform it accept
ably. Academies in New Jersey do offer specialized 
training: however, it is the responsibility of the indivi
dual departments to ensure that promoted officers 
are trained in specialized assignments. There is no 
centralized control over specialized training efforts 
and no mandated specific training reqUirements for 
specialists. New Jersey also lacks minimum require
ments for supervisory and management training for 
promoted officers. 

The development and improvement of interperson
al communications skills of all officers and programs 
that bring together officers. personnel from other 
elements of the criminal justice system and the pub
lic to discuss the role of the police officer is advised 
by NAC Police Standard 16.4. Few police agencies or 
schools use police officers Who are professionally 
trained in interpersonal communications. Three 
hours in personal communication are presently man
dated by the Police Training Commission. In addition, 
several other PTC - mandated courses provide train~ 
ing which includes some aspects of interpersonal 
communications such as community relations, youth 
relations. report writing and patrol practices. Many 
police departments, especially those with police! 
community relations officers, develop programs 
(through a speaker's bureau program) that bring the 
public, criminal justice system personnel and poHce 
officers together to discuss roles and mutual prob
lems. 

NAC Police Standard 16.5 puggests every police 
agency provide 40 hours of annual formal in-service 
training. Currently there is no State-mandated re
quirement that police officers complete in~service 
training. A survey conducted by the PTC in 1974 
indicated that participation in in-service training has 
increased. There is a serious lack of training for 
police officers functioning in supervisory and man
agement positions. In 1971, the Police Training Com
mission distributed an "In-Service Directory" (pre
sently being updated) whic'h listed those programs 
offered by nonpolice agencies. Currently five col
leges offer baccalaureate degree programs In crimin
al justice and the State University offers ma~ter and 
doctorate degrees in criminal justice. This is in 
agreement with NAC Police Standard 16.7. 

According to NAC Police Standard 16.6, every po
lice agency should provide training programs that 
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emphasize student-oriented instruction methods. The 
. NAC recommends the training sessions include stu

dent involvement in training through instructional 
techniques such as role playing, situation simulation, 
group discussions, reading and research projects 
and IJtilization of individual trainee response systems. 
The PTC instruction methods course that each in
structor must take before being certified does not 
include the teaching methods described above. Pre
sently, lectures an:t the most widely utilized method 
of instruction with role play, situation simulation, 
research projects and response systems used on a 
very limited scale. The use of team teaching. pre
conditioning materials, programmed instruction and 
computer assisted instructions all of which are 
recommended by the National Advisory Commission. 
are not being utilized in New Jersey. 

Every police training academy and police agency 
should. according to NAC Police Standard 16.6. 
ensure that all its instructors are certified by the 
State by requiring certification for special training 
subjects based on work experience and educational 
and professional credentials. The PTC does not 
certify instructors for specific training subjects; how
ever, requirements for regular instructor certification 
include a minimum of two years of law enforcement 
experience, a high school diploma or equivalent and 
completion of an instructor's training course. Certifi
cation is achieved by filing an application with the 
Police Training Commission that is approved bv the 
police chief, endorsed by the academy director and 
renewed and approved by the PTe. Last year 629 
instructors were certified as instructors, 74 of whom 
were certified as special instructors. 

The current instruction methods course that must 
be completed prior to certification consists of 30 
hours as compared to the minimum 80-hour instruc
tor training program recommended by the NAC. PTC 
Rule 13:1-3.6 states that regular instruction certifi
cation will be renewed by the Police Training. Com
mission at the beginning of the year which is partially 
consistent with NAC Police Standard 16.6. Renewal 
of certification is not based on evaluation of the 
instructor's performance by the training academy or 
Pollce Training Commission. 

NAC Police Standard 16.1 recommends that all 
sworn police officers who have satisfactorily com
pleted basic training should be certified. N.J.S.A. 
52:178-71 (e) states that the PTC is empowered to 
certify all police officers who successfully complete 
basic police training. 

The National Advisory Commission Police Stan
dard 16.7 suggests that certification of a police basic 
training orogram requires training facilities to operate 
nine mOllths of the year and. where appropriate. es
tablish cooperative training academies and strategi .. 
cally located criminal justice training centers. The 

• Some of these cycles run concurrently. 
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State-operated academy provides seven basic train
ing cycles a year, each 10 weeks in duration.* Ten 
other academies operate nine months of the year. 
The State-operated academy is the only residential 
academy in operation year-round. Presently there 
are 15 PTC-certified police academies operating in 
the State. There are no criminal justice training 
centers in New Jersey. 

The evaluation of each police training instructor 
should be accomplished through periodic monitoring 
of their presentaticn (NAC Police 16.6) and an ad
visory committee should review and evaluate train
ing programs (NAC Police 16.2). New Jersey has no 
uniform program of instructor evaluation. Nine of the 
15 academies have some form of an advisory com
mittee which reviews the training programs but eval
uations of procedures and techniques of academy 
staff need significant improvement. New Jersey's 
State Police Academy currently utilizes the technique 
of having the trainee critique the training programs 
six months following graduation. The Academy ac
knowledges these critiques are used in making ap
propriate changes. 

Rotation of police training instructors through 
operational assignments to keep them current with 
the problems and needs of police officers, use of out
side instructors whenever their expertise and pre
sentation methods can be used and the assessment 
of the workload of each instructor are recommended 
in NAC Police Standards 16.6 and 16.3. Many depart
ments utilize rotation as a method of gaining expo
sure in a variety of police functions. The majority of 
instructors in New Jersey are sworn police personnel 
who are part-time instructors, which ob
viates the need for rotation back into police as
signments. I nstructors who are not police officers. 
but who have expertise in specialized areas are also 
certified and utilized primarily by county academies. 
Sea Girt and the city academies use outside instruc
tors only when full-time staff do not have the exper
tise in certain subjects. Each training director is re
sponsible for managing his respective academy, but 
it is not known if assessments are made concerning 
the workload of instructors. 

NAC Police Standard 16.6 recommends that each 
training academy restrict formal classroom training 
to a maximum of 25 trainees for more efficient learn
ing. New Jersey's training classes exceed the recom
mended maximum of 25 students. In Fiscal Year 
1974 the average class size was 47 whereas the 
average class size from 1969 to 1974 was 45. 

Each police station should be provided with a 
certified training instructor, audio-visual equipment 
and home study materials, states NAe Police Stan
dard 16.5. A PTe survey reveals that 194 municipal 
police departments (42%) have designated training 
officers, some of whom are certified. Approximately 
68% of the local police departments have less than 
25 officers which raises qU'astions regarding the 



feasibility of full-time training officers. The Police 
Training Commission has provided p.ach training 
academy with audio-visual equipment which includes 
a sight-sound projector, film strip projector, phono
graph, overhead projector, screens, easels and IACP 
Program material for use in the sight/sound program. 
A film library of approximately 60 titles is maintained 
by the PTC and administered by the Division of Motor 
Vehicles. Home study or correspondence training 
materials are not utilized by the training academies. 

Promotion and Selection of Police Officers 
for Specialized Assignment 

According to NAC Police Standards i 7.1 and 17.3 
every police agency should develop a merit system 
for the promotion of police officers which considers 
the employee's job performance, training, education 
and scores on job-related mental aptitude tests. 
Nonjob-related bonus points for seniority, military 
service and heroism should not be considered in 
ranking officers for promotion according to the NAC 
standards. It is recommended by NAC Police Stan
dards 17.1 and 17.2 that each police agency estab
lish a program of continuous evaluation of employee

l performance and qualifications in order to identify 

those who are suitable for advancement and guide 
them toward achieving their full potential by providing 
edu'cation and training opportunities. 

Formal evaluation of an officer's potential or qua
lifications for promotion is delayed frequently until a 
promotional test is completed. Promotion in police 
agencies under Department of Civil Service juris
diction is primarily based on the score achieved on a 
promotional test and seniority. Job-related promo
tional tests are being developed by the Department 
of Civil Service. Individuals can score lower on the 
test than others and still be promoted over the latter 
if they have enough seniority. Criteria such as educa
tional and training achievement and job performance 
ratings do not appear to be primary considerations in 
promotional decisions. 

NAC Police Standard 9.2 recommends that every 
police agency establish minimum requirements for 
police officers to be considered for assignment to 
specialized functions. These requirements should 
include length Clnd diversity of work experience, for
mal education, specialized skills and aptitude. The 
primary criteria for appointment to the majority of 
specialized assignments in New Jersey appear to be 
approval of the Chief of Police and seniority. 

Commentary 
The Advisory' Committee recognizes the interde

pendence of all elements of the police personnel 
system-recruitment, selection, training, promotion 
and compensation. Without an aggressive recruit~ 
ment process Clnd adequate compensCI.tion, the pool 
of qualified individuals from which police recruits are 
selected will be limited in quality and quantity. The 
selection process determines the level of intelligence, 
motivation, character, common sense, emotional 
stability and maturity of police officers. Police offi
cers with high ratings in these factors have the poten
tial to learn readily, perform duties effectively and 
efficiently and assume greater responsibilities upon 
promotion or assignment to specialized functions. A 
failure of any aspect of the personnel process would 
seriously cripple the efficiency and effectiveness. of 
apolico agency. The overall orientation of the com
munity and police agency concerning the role of 
police officers determines how they are recruited, 
selected, trained, educated and promoted. 

Standards 21 and 2.2 are designed to provide a 
focal point from which the rest at the personnel stan
dards emanate. The philosophy of the Committee 
concerning the police role and how it is related to 
personnel standards is described in Standard 2.1. In 
Standard 2.2 the Committee recommends the crea
tion of a Police Personnel Standards Bureau (PPSB) 
either within the Police Training Commission or a 
Commission on Local Police Services as described 
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in Organization of Police Services Standard 1.1. 
Responsibility for the development of standards for 
personnel should be placed in one agency becaUse 
the interdependence of the recruitment, selection, 
training, . education and promotion processes re
quires continuity and a high degree of coordination. 

To assist local police agencies and the Depart
ment of Civil Service in implementing a uniform 
job-related personnel process the standards recom
mE'nd that the PPSB assemble study groups to vali
date nationally developed physical, mental ability 
and psychological tests for the selection of police 
officers or to develop them if valid tests cannot be 
found. A similar process is recommended for devel
oping ability and aptitude tests and scoring systems 
for promoting or selecting officers fOf specialized 
assignment. 

To facilitate implementation of personnel standards 
the Committee recommends that local law enforce
ment agencies be provided with financial assistance. 
This is to avoid in part the contradictory situation of 
the State establishing standards for which the local 
government must, and is often unable to, pay the 
cost. 

I n recognizing deficiencies in the results of police 
recruitment efforts the Committee recommends con
centrating recruitment efforts on minority group 
members, women and college-educated individuals. 
The Committee does not intend that standards for 



recruitment be altered to facilitate this goal but that 
there is an adequate pool of qualified applicants from 
these groups. 

I n regard to police salaries the Committee con
cluded that the State should not establish standards 
for police officer salaries because the cost of living 
and levels of police service vary significantly from 
one part of the State to another. The Committee 
therefore recommends that each community take in
to consideration a number of factors in establishing 
salaries which will attract and retain qualified person
nel for police work. 

Standards 2.6 through 2.13 are aimed at increas
ing the uniformity, consistency, visibility. objectivity 
and safeguards against abuse of the personnel 
selection standard,;; and selection processes 
throughout New Jsrsey. The establishment of job
related selection standards by the PPSB and their 
implementation by the Department of Civil Service 
and all police agencies is a primary goal of these 
standards. 

The Committee concluded that the process for 
selecting police officers is incomplete unless it in
cludes the following: a job-related test on mental 
ability and aptitude. a job-related physical ability 
test, an in-depth background investigation. psycho
logical tests or examinations prior to appointment 
and an oral interview. Each of these steps provides a 
type of information not found through the others and 
in some instances serves as a check on the others. 

Mechanisms fot' developing valid selection scoring 
systems. aptitude tests and psychological profiles to 
be used by all police agencies in selecting fwm po
lice applicants are recommended by the Committee 
because the expense required to perform these tasks 
is prohibitive for all except the largest police 
agencies. The intent of the Committee is that the 
PPSB assemble a group (s) of police officials that are 
responsive to the needs of local police agencies and 
behavioral sCientists to validate nationally developed 
scoring and tesfing systems rather than duplicate the 
same process and thus waste resources. 

Extensive discussions concerning the adequacy 
of existing mechanisms for determinil'1g the emotion
al stability of police applicants prompted the Com
mittee to recommend a multi phase psychological 
evaluation process. Two main problems were identi
fied In Committee discussions of this topic: 
extreme variations in interpretation of psychological 
examination results by different psychologists and 
abuse by some police agencies and psychologists in 
subverting the objective of t.he process. 

Oral interviews of .police applicants can reveal 
many qualities that are hidden during the other ele
ments of the selection process. The Advisory Com
mittee found that most police agencies utilize the 
interview proces.s for screening applicants but found 
broad disparities in the methods of utilizing it. The 
Committee recommmends that the PPSB de"elop a 
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standardized oral interview process for use by police 
agenciec; because of: the complex nature of charac
teristics to be observed during interviews: the 
potential of interviews to purposely or inadvertently 
bias the results; and the difficulty in agreeing on what 
are appropriate characteristics to consider. Inclusion 
of a representative of local government, the police 
agency and community on oral interview panels is an 
attempt to balance interests of these three groups in 
the selection process. 

Mandatory background investigations of police 
applicants are recommended in order to identify 
factors in the background of candidates that can 
indicate potential weaknesses in character, emotion
al stability or economic status which may be -exploit
ed by criminal elements or predispose a candidate to 
participate in illegal or unethical conduct. Back
ground investigation can serve as a check on other 
elements of the selection process and identify 
potential problems which should be further investi
gated during oral interviews and psychological 
examinations. 

The Committee' recommends that police appli~ 
cants be provided with a mechanism for challenging 
and further raising the visibility of selection decisions. 
If police applicants determine that they have been 
disqualified because of discrimination or misinforma
tion. they should be able to appeal the decision to a 
roview board independent of the police agency. It is 
not intended that the review board be judicial or ap
pellate in nature but merely a fact-finding bcdy. Re
commendations by the board should not be binding 
on the hiring agency. It should be noted, however, 
that should a suit be filed by the applicant against the 
hiring agency because of discrimination, for example, 
the findings of the board could be used as supportive 
eVidence. 

Standards 2.14 through 2.16 are aimed at pro
hibiting police officers. private security guards and 
special police officers from exercising police au
thority or carrying a firearm prior to appropriate 
training and qualification as defined by the PPSB. 
The Committee concluded that in a profession where 
an individual's decision can mean life, death or 
injury, the decision maker should be trained in the 
proper use of force and decision making. 

Standards 2.17 through 2.20 are recommended 
based predominately on information already discus
sed in the problem assessment and status sections 
of this report. They refer to ensuring that all police 
officers receive field training prior to being assigned 
to one-man patrol; expansion of the probationary pe
riod of employment for police officers to one year; a 
significant and mandatory expansion of in-service 
training for police officers; and mechanisms for im
proving the quality of and planning for training pro~ 
grams. Although the Committee· considered many 
proposals concerning the types of courses that 
should be offered and the emphasis of in-service 
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training, it refrained from making extensive recom
mendations in this area because more research was 
required. 

In order to increase the uniformity, visibility 
and objectivity of the processes for promoting and 
selecting police officers for specialized assignment, 
the Committee recommends Standards 2.21 through 
2.26. It was recognized that institutions such as the 
Department of Civil Service and police unions were 
brought into the selection and promotional processes 
in part because of abuses by local government and/ 
or police agencies in terms of favoritism, politics and 
discrimination. Even though these developments 
have occurred, in many respects the selection and 
promotion processes are still not jOb-related and ob~ 
jective. The standards recommend, therefore, that 
scoring systems for rating each officer's qualifica
tions be expanded to include educational achieve
ment, training, performance evaluations and oral 
interviews as well as test scores and years of exper
ience. 

Promotional tests should be similarly improved to 
measure the applicant's knowledge of information 
that will be useful in the position being applied for. 
Applicants should be apprised beforehand as to how 
and where to find that knOWledge. 

The Committee recommends that the PPSB devel
op model standards which can be used by police 
agencies throughout the State in determining whether 
an officer has appropriate qualifications for promo
tion. Such standards should provide a balance be
tween educational and training achievements and 
experience. It is also recommended that officers 
successfully complete promotional training and a 
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probationary period on the new assignrnent prior to 
being appointed because of the difficulty of demoting 
an officer for failure to perform ihe new tasks. 

Although the Committee rfkcognized the impor
tance of higher education for IncreaSing the effec
tiveness and efficiency of a ;;:>olice agency, it re
frained from recommending higher education stan
dards for new police applicants. Even though there 
is a general belief that higher education can be bene
fical to all police officers, significant statistical evi
dence to support this claim is not available. The lack 
of evidence does not mean that the concept is wrong. 

A number of reasons for the lack of evidence has 
been proposed. Colleges may not be gearing their 
courses to meet the needs of police officers or some 
professors may lack adequate knowledge of line po
lice work. On the other hand, there may be resis
tance of noncollege-educated police officers to 
accept the ideas pre5ented by college-educated of
ficers. Evaluations ot the effectiveness of police 
officers are often done by noncollege-educated 
officers. 

Whether or not college edUcation is beneficial for 
the patrol officer, the Committee does find significant 
evidence in the deficiencies of police administration 
and management to suggest that command level 
administrative and specialized functions can be per
formed much better by officers who receive job:re
lated education in subjects such as public or busi
ness administration, systern analysis and the social 
and physical sciences. The Committee, therefore, 
recommends a series of methods by which police 
agencies can encourage officers to attain higher 
education. 
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POLICE ROLE: 
POLI(~IES, PROCEDURES AND RULES 

Introduction 

The manner in which police officers perform their 
duties depends in large part upon the policies. pro
cedures and rules established by the police agency 
and local government. Policies, procedures and rules 
provide guidance by indicating the objectives, 
boundaries and methods within which a police officer 
must operate. 

The existence of guidelines is essential for the 
police officer and the public. The police officer needs 
guidance not only in what should not be done. but 
also in the most effective and efficient methods of 
operation. Without standard operating procedures 
and agency policy the police officer is left to establish 
policy and innovate procedures on the street. The 
public needs to be informed of agency policy and 
procedure so that it knows what to expect from the 
police. 

The vast majority of police agencies in New Jersey 
do not have written policy and procedure statements. 
Some guidance is provided by rule manuals and gen
eral orders but in many police agencies they are out
dated and lack sufficient specificity. 

Various State and federal commissions have 
identified areas where policies and procedures need 
to be developed. Some of these areas include police-

juvenile relations, when to arrest or refrain from 
arresting. issuance of orders to individuals regarding 
their movements, conflict management and crisis 
intervention. 

Although policies, procedures and rules should be 
developed for as many pOlice activities as possible, 
it should be recognized that the diverse, complex and 
unique nature of police work makes it impossible to 
develop them for all contingencies. There will always 
be some decisions to be made concerning how. when 
and where police authority should be exercised. 
Recommendations by authorities on pOlice adminis~ 
tr,~tion, therefore, suggest that the aim of policies 
aM procedures is not to eliminate discretion but to 
structure and guide it. 

Effective implementation ·of polici.es and proce~ 
dures includes several methods. Participation of line 
police officers and the public is essential not only to 
receive their input but also as a mechanism to secure 
their acceptance. Policies and procedures must re~ 
flect the realities of police work, not just vague con
cepts and ideals. Constant repetition. through train
ing and supervision is needed to reinforce accepted 
policies and procedures. 

Problem Assessment 
New Jersey statutes and Gourt decisibns provide 

little guidance concerning the role of police. I n Smith 
v. Township of Hazlet, the Supreme Court of New 
Jersey referred to the authority to define the 
police role as follows: 

The power to establish. maintain, regulate and con
trol the police department. to appoint personnel, to 
prescribe their respective powers. functions and 
duties and to fix rules and regulations for the govern
ment of the police department and the police force is 
very explicitly and broadly given to the muniCipal 
governing body. The chief of police derives no power 
or authority directly from the statute, it cannot be said 
that his is a statutory office. Rather his powers are de
rivative in the sense that they are to be found in 
ordinances, resolutions, rules and regulations a
dopted and promulgated by the governing body in the 
exercise of its broad statutory responsibility. Presum
ably the day to day administration of the department 
rests with the chief of police and the delegations to 
him of administrative powers may well be in the public 
interest as enhanCing departmental efficiency. 1 

Although broad authority has bf;len delegated to the 
References for this chopter appear on page 92. 
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municipality for establishing policles, standard oper
ating procedures and rules, many municipalities have 
not assumed this responsibility. Staff of the Police 
Training Commission's (PTC) Police Administrative 
Services Bureau (PASB) concluded, after extensive 
management surveys in over 80 police agencies, 
that most police agencies do not have written and 
clearly defined policies and standard operating pro
cedures. Statements of rules and regulations in 
some agencies have not been updated in 20 to 40 
years. PASB surveys revealed that: 

Administrators fall to define lines of responsibility 
and authority in written form. 

Many departments operate under outdated and 
jncompl~te rules and regulations. 

Most departments do not have effective order 
systems. 

Policies and procedures are seldom clearly de
fined in written orders. 
One~man patrol car back-up procedures are SEll. 

dom defined in written orders. This failUre may result 
in risks to the safety of officers. 



Many departments do not have effective investiga~ 
tive case assignment, review and follow-up reporting 
procedures. 

Most. departments do not have adequate property 
and evidence control procedures .... This deficiency 
leads to difficulty in establishing the chain of custody 
of evidence and inability in security and safeguarding 
evidence and property. 

Most departments have not developed report-writ
ing guides. 2 

This Committee found a need for the establishment 
of policies and procedures in several areas. The 
Committee recognized the broad area of police dis
cretion in handling of juveniles and recommended 
standards to create greater uniformity in the treat
ment of juveniles. Pre-Adjudication Alternatives 
Standard 1.1 recommends that statewide guidelines 
be developed and distributed fOf assimilation into 
police agency manuals to make police-juvenile 
procedures uniform throughout the State. Pre-Adju
ication Alternatives Standard 1.2 recommends that 
every police agency establish policies and proce
dures in a broad range of areas for the handling of 
juveniles. While the Advisory Committee does not 
recommend that police agencies develop policies 
and procedures to govern issuance of summons in 
lieu of arrest, Pretrial Process Standard 8.1 does 
provide a series of procedures and guidelines to 
assist police in decision making. 3 

The PASS has concluded that deficiencies in pol
icies, procedures and rules are not isolated to a few 
police agencies but are found in varying degrees in 
almost every police agency surveyed. Consequently, 
the PASS postulates that such deficiencies exist in 
many of the remaining agencies which have not been 
surveyed. 4 

Staff of the PASS has fUrther indicated that since 
1974 more than half of the police agencies in New 
Jersey have developed or are in the process of dev
loping rule manuals. Approximately a dozen police 
agencies, however, have policy and standard operat
Ing procedure manuals. 

Pollcy statements are different from rules and 
standard operating procedures. Policy is the general 
course or direction of an organization within which 
the activities of the personnel and units mUSt operate. 
The establishment of general administrative policy 
guidelines relates to and complements the main ob
jectives of the organization. A policy statement can 
be used to identify the limits of authority and the 
guiding principles, values and objectives of the police 
agency. A rule or standard operating procedure (the 
latter is generally considered less restrictive) tells a 
subordinate exactly what and what not to do in a pre
scribed situation. The essence of a rule is its inflexi
bility, whereas standard operating procedures can be 
implemented in different ways depending on specific 
needs of each situation. Lack of flexibility removes 
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the opportunity for individual discretion, initiative 
and judgment. 5 

The difference between policies, procedures and 
rules might be illustrated in an agency's decision 
to identify the true level of crime. That decision would 
require an agency policy to report crime honestly. A 
number of procedures might then be established des
cribing how reports are to be completed and ap
proved. Finally, rules might be established to set 
limits on the conduct of personnel following these 
procedures. For example, a rule might require a 
written report each time a radio car is dispatched 
to a reported crime, whether a crime Is found to have 
been committed or not. 6 

Police officers are among the most important 
policy makers in the criminal justice system despite 
widespread assumptions to the contrary. No other 
governmental agency delegates as much policy 
making authority to subordinate line employees as 
do police agencies. 7 

Many of the noncontroversial, mechanical and 
administrative aspects of police work are guided by 
strict and elaborate rules and regulations. Estab
lished rules govern such matters as appearance and 
conduct of officers, use of vehicles, receipt of com
plaints, record keeping and transportation of non
police personnel. I n many agencies the law enforce
ment and order maintenance role is unguided by 
practical statutes, court decisions, specific written 
agency policies and procedures and rule statements. 

Judicial decisions, especially in the area of de
fendants' rights, generally are confined to specific 
facts of a case rather than establishing guidelines 
with consideration for police needs. 8 The police 
role is constantly altered with changes in philosophy 
and interpretations of the United States Supreme 
Court and.other appellate courts. 

Laws are frequently passed without regard to en
forceability. Statutes are often broad, vague, am
biguous and define police authority in mandatory 
terms rather than with realistic discretionary limits. 
The statute setting forth the task of the New Jersey 
Criminal Law Revision Commission emphasized this 
when it stated: 

It shall be the duty of the commission to study and 
review the statutory law pertaining to crimes, and dis
orderly persons, criminal procedure and related sub
ject matter as contained in Title 2A of the New Jersey 
Statutes and other laws and prepare a revision or re
Visions thereof for enactment by the Legislature. It 
shall be the purpose of such revision or reVisions to 
modernize the criminal law of this State so as to em
body principles representing the best in modern stat
utory law, to eliminate inconsistencies, ambiguities, 
outmoded and conflicting, overlapping and redundant 
provisions and to revisG and codify the law in a logi
cal, clear and concise manner. (L. 1968, c. 281, 4, 
N.J.S.1:19-4).9 

In light of the problems with statutes covering crimes 
and public order the police must interpret behavior 
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and choose from alternative reactions in situations 
which may involve conflicting police objectives. 

A discretionary decision is required when the ob
je~tive of strict enforcement of a law conflicts with 
the objective of maintaining the peace. For example, 
an officer may refrain from arresting a youth for 
possession of a drug at a rock concert in order to 
avoid causing a riot. The objective of order main
tenance conflicts with the objective of maintaining 
good police community relations when an officer is 
confronted with a decision whether to order a group 
of noisy youths gathered on a street corner to move 
along. 

Discretionary decisions made during order main
tenance situations are a result of the vagueness and 
ambiguity of statutes concerning matters such as 
disorderly conduct, disturbing the peace and vagran
cy. The police officer's problem is that of defining 
vagrancy, what is a tolerable level of noise and what 
behavior constitutes disorderly conduct. Behavior 
that is considered disorderly conduct one day may 
be overlooked at other times because of differences 
in circumstances and emotions. Other policy prob
lems police are left to decide are whether to refrain 
from arresting a violator because: 

'I. The police believe the legislative body does not 
desire enforcement. 

2. The police believe the community wants non
enforcement or lax enforcement. 

3. A pOlice officer believes another immediate 
duty is more urgent. 

4. A pOlice officer interprets a broad term (such 
as "vagrancy") in his own unique fashion. 

5. A police officer is lenient with one who did not 
intend the violation. 

6. The offender promises not to commit the act 
again. 

7. The statute has long been without enforcement 
but is unrepealed. 

8. Lack of adequate police manpower is believed 
to require nonenforcement. 

9. The police officer believes a warning or a lec
ture preferable to an arrest. 

10. The police officer is inclined to be lenient to 
those he likes. 

i 1. The police officer sympathizes with the violator. 
12. The crime is common within the SUbcultural 

group. 
13. The victim does not request the arrest or re

quests that it not be made. 
14. The victim is more likely to get restitution with-

out the arrest. 
15. The only witness says he will refuse to testify. 
16. The victim is at fault in inciting the crime. 
17. The victim and the offender are relatives, per

haps husband and wife. 
18. Making the arrest is undesirable from the police 

officer's personal standpoint because of such 
reasons as the extra effort required, he goes 
off duty in ten minutes, the record keeping 
necessary when an arrest is onerous, or he 
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wants to avoid the expenditure of time for testi' 
fying in court. 

19. The police trade nonenforcement for informa
tion or for other favors. 

20. The police make other kinds of deals with of
fenders. 

21. The police beHeve the probable penalty to be 
too severe. 

22. The arrest would harm a psychiatric condition. 
23. The arrest would unduly harm the offender's 

status,lO 

The President's Commission on Law Enforcement 
and Administration of Justice described in detail 
areas where policy and standard operating pro
cedures need to be developed, These areas include 
the use of investigative methods such as infiltration, 
surveillance and field interrogations; issuances of 
orders to individuals regarding their movements, 
activities and whereabouts such as keeping the noise 
down, move along or break it up; settling disputes 
between neighbors, landlords and tenants, mer
chants and customers, husbands and wives: and 
the protection of the' right to free expression and 
the maintenance'of peace. 11 

It has been recognized for many years that law 
enforcement and order maintenance policies, written 
or unwritten, vary from community to community. 
I n large cities these policies vary from neighborhood 
to neighborhood. Policies concerning relations with 
the public may vary depending upon age, race. sex 
and whether individuals are residents or nonresidents 
of a community. 

Residents of some communities . .Jor example, do 
not receive traffic tickets while outsiders driving 
through are ticketed for speeding, Gambling laws 
frequently are not enforced against participants 
in neighborhood poker games while they are en
forced against certain types of commercialized 
gambling. Although arrests are made readily for 
stranger-to-stranger assaults, assaults between 
friends or relatives often do not result in arrest even 
though injuries may be more severe In the latter 
cases. The decision whether to invoke a field in
terrogation is often based more on a suspect's ap
pearance or condition of automobile than all infor
mation that a crime has occurred. Decisions whether 
to arrest an individual for disorderly conduct are 
often made more on the basis of an individual's de
meanor than upon any real or supposed threat to the 
community, 

Policies, procedwes and rules should be devel
oped for as many police activities as possible. yet 
this is not always possible due to the diverse and 
complex nature of police work. There will always be 
some situations which call for decisions to be made 
concerning how, when and where police authority 
should be exercised. Authorities on police adminis
tration recommend the aim of policies and proce
dures be that of structuring and guiding discretion 
rather than eliminating it. 



Numerous federal and State level commissions 
have concluded that feelings within a community 
of differential treatment of individuals by police of
ficers, whether justified or not, creates problems 
for the police and criminal justice system as a whole. 
Respect for law, police and' the justice system is 
created, maintained or damaged during each con
tact between police and the public. 12 The coopera
tion of the public in reporting crime, crime prevention 
and prosecution of defendants is highly dependent 
upon relations between the public and police. 

An essential element in maintaining respect for 
law and increasing the cooperation of the public 
is predictability of police behavior. Predictability is 
knowing what the response of a pulice officer will 
be in a given situation. The California Attorney 
General's Advisory Commission on Community 
Police Relations stated: 

Properly developed and clearly articulated pOlicies 
provide both officers and members of the community 
with standards against which [police] behavior may 
be measured .... Unless standards exist, it is diffi
cult to determine whether current practices are ade
quately meeting community needs. .. the develop
ment of pOlicies provides an excellent opportunity 
for law enforcement administration, general govern
ment representatives and citizens to cooperatively 
consider the role they want their police to play in the 
community.13 

The predictability of law enforcement is one of the 
foundations of the legitimacy of government. Without 
it police authority can be seen aB arbHrmy and dis
criminatory. The Constitution ensures some pre
dictability in law enforcement in a variety of ways: 

By prohibiting ex post facto laws and bills of attain
der; by the due-process requirement that substantive 
criminal statutes be stated in as narrow terms as 
possible in order to prevent the pOlice from having 
too broad an aroa of discretion; by prohibiting cruel 
and unusual punishments; by the due process re
quirements of fair hearing and the assistance of 
counsel; by prohibiting enforced self-incrimination; 
and, above all, by the due-process reqllirement that 
only an official expressly authorized by law to act 
coercively against a citizen may so act. All these 
constitutional guarantees add up to but two basic 
principles: that no official may act against a citizen 
except in accordance with a rule that was in exis
tence before the citizen took the action which has 
been called into question; and that when he does 
have to determine whether the citizen committed cer
tain acts which are the pre-conditions for the official 
action, the official will make as rational a decision 
as possible, free from any bias and prejudice and 
arbltrarlness,14 

The more legitimate a government and the au
thority of police as perceived by the populus, the less 
coercion will be required to enforce the laws. 15 Max 
Weber, "Father of Traditional Organization Theory," 
lists seven characteristics which enhance legiti-
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macy of government, three of which have a direct 
bearing on this discussion: 

1. An organization must be "a continuous organi
zation bound by rules." Everyone is subject 
to formal equality of treatment; that is, every
one Is in the same empirical situation. 

2. The organization of offices follows the princi
ple of hierarchy; that is, each lower office is 
under control and supervision of a higher one. 

3. Administrative acts, decisions and rules are 
formulated and recorded in writing .... This 
applies ... to all sorts of orders and rules. 16 

In recognition of the need for aSSisting police 
agencies in the development of policies, procedures 
and rules, two major documents have been devel
oped in New Jersey. The Police Training Commission 
has written a manual to assist police agencies in 
developing rules, regulations and a code of conduct. 
The Attorney General's Office has developed a model 
code of conduct for police officers. Still, police agen
cies need assistance in developing appropriate poli
cies and standard operating procedures. The PTC, 
NAC, President's Commission and many books de
tail processes for developing policies, procedures 
and rules. 

I n many cases this task requires little more than 
documenting existing unwritten policies and pro
cedures which are commonly used and accepted. 
In other areas extensive research should take place. 
Officers should be observed to determine trends in 
their activities. problems and issues. Alternative 
strategies and methods should be developed and 
experimentation carried out. Many of the LEAA pro
grams funded throughout the country have involved 
this process in at'eas such as crisis intervention, 
conflict management, team policing and preventive 
patrol. 

Police officers should be heavily involved in the 
development process in order to secure their com
pliance with those standards which are developed 
and because they have to live with, operate within 
and utilize the policies, procedures and rules. The 
public has a vested interest in partiCipating in the 
development process because they are the con
sumers and financiers of the police system. Once 
policies and procedures are developed, written and 
disseminated to the public and police, further re
search is required for validation, refinement and 
updating. 

No matter how de~ailed, clear and appropriate 
rules, procedures and policies are, they are useless 
unless enforced. Numerous books and reports have 
discussed the difficulty ot securing the compliance 
of police officers with departmental rules and poli
cies must police themselves. Outside agencies such 
gest that the best method of securing compliance 
is through internal controls; polict) officers and agen
cies must police themselves. Outs:,?e agencies such 
as courts and civilian review boardli have little suc-

.i 
~ 
i 
I 

1 

~ 
'1 
~ , 
I 



cess in investigating specific activities and frequently 
produce significant harm, suspicion and distrust 
between the police and community. Some of the 
keys to securing compliance are through involve
ment of line officers in developing policies, pro
cedures and rules; mechanisms that foster peer 
group pressure against officers engaging in in appro-

priate behavior and activities; strong administrative 
con'lrol of the police agency; close supervision; 
continuous training and retraining; an effective 
selection process; investigation by internal affairs 
o~ficers; and the application of sanctions against 
fierious and repeating violators. 

New Jersey's Status in Comparison with the National Standards 

There are an extensive number of NAC standards 
concerning the need for and content of police agency 
policy and procedure statements. The key element of 
these standards is that the discretion and authority of 
police officers in as many areas as possible must be 
guided by written policies and procedures. Essential 
to the development of polices and procedures is 
participation of the public and police officers. Follow
ing development, both the public and pOlice officers 
should be informed of policies and procedures 
through publication and education programs. 

NAC Police Standards 1.1, 1.2, 1.3, 2.1, 2.2, 5.3 
and 8.1 are general and recommend that every police 
chief executive establish written policies which 
identify the agency goals and objectives, agency 
priorities, services which am legitimate police func
tions, limits of police authority and limits of discre
tion. Some of these standards indicate methods for 
developing policies and procedures. NAC Police 
Standards 1.4 through 1.7 recommend that every po
lice agency develop written policies and procedures 
for effective communication with the public, ensuring 
that police officers understand their role, educating 
the public about the police role and developing good 
news media relations. Several NAC Police Standards 
including 4.2,4.3,4.4,9.5,9.8,9.9 and 9.10 suggest 
that every police agency establish specific policies 
and procedures for police operational effectiwmess 
within the criminal justice system, diversion, is
suance of citations in lieu of arrests, criminal case 
followup, juvenile operations, tactical forces, vice 
operations and investigations. Establishment of poli
cies and procedures for internal discipline are re
commended in NAC Police Standards 19.1-19.G. 

As indicated in the problem assessment, approx
imately 12 police agencies in New Jersey are 
equipped with written policy and procedure state
ments. New Jersey statutory law and court decisions 
delegate almost total responsibility for establishing 

the role of the police officer to the chief administrator 
of each police agency and municipal governing 
body. . 

The Police Training Commission's Police Adminis
trative Service Bureau (PASB) has developed a 
manual for use by police agencies in developing 
rules and regulations. Since its development in 1974 
over half of the New Jersey police agencies have, 
or are in the process of using, the manual to develop 
rules and regulations. The PASB manual Is divided 
into several sections. The first section provides an 
index and summary of court decisions covering con~ 
duct unbecoming an officer, use of alchohol or drugs, 
failure to pay debts, associating with persons of bad 
character, misuse of firearms, freedom of speech 
and expression, insubordination. political activities 
of policemen, civil liability of police officers and 
municipalities, liability for lack of trainin90f indivi
dual police officers and other matters. A second sec
tion provides a checklist of suggested rules of con
duct. A third provides a sample police mCinual. A 
fourth section provides a procedure to develop writ
ten directives concerning agency policies, rules and 
regUlations, and procedure statements which can be 
used by each police agency. 

There is no official New Jersey publication which 
continually updates statutes, Court Rules and court 
decisions for pOlice officers. The New Jersey Police 
Manual is published annually by a private source and 
lists New Jersey Statutf3s and COllrt Rules relating to 
law enforcement. One of the major benefits of the 
PASB manual and th(~ New Jersey Police Manual is 
that areas where statutory and court guidelines do 
not exist can be identified for policy, procedure and 
rule development. An analysis of both manuals, how
ever, reveals that police agencies need to develop 
policies and procedures fOr extensive areas of police 
authority, not covered in these manuals, but which 
are previously mentioned in the problem assessment. 

Commentary 

The Advisory Committee recognized that the direc
tion, activities and training of a police agency should 
be formed by agency policies, procedures and rules 
whether written or unwritten. Written policies and 
procedures are beneficial to effective law enforce-
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ment, police-community relations and the safety of 
police officers. Without specific and clear policy 
statements covering all aspects of police work. 
individual officers are allowed to mal<e policy on the 
street. 



It was recognized that initial policy and procedure 
development is only a first step. Improved technology, 
tactics and strategies will result in continual need for 
policy and procedure development. Refinement will 
involve a continuous trial and error process in which 
ineffective procedures are eliminated. 

The Committee recognized that the Police Training 
Commission has done a fine job in deve!oping a 
model rule manual and concluded that simi~ar work 
should be done for policies and procedures" Model 
policy and procedure manuals, where possible, 
should be developed from nationally funded studies 
rather than duplicating such studies in New Jersey. 
Some of the major areas where work needs to be 
done include conflict management and crisis inter
vention, traffic law enforcement, police-community 
relations, diversion of juvenile and adult offenders, 
handling of mentally ill and criminal investigation. 

As a result of Committee discussions three stan
dards were cieveloped. It is recommended that a 
Commission on Local Police Services, as described 
in the Organization of Police Services Standards, 
develop model manuals to assist police agencies in 
developing departmental policy. procedure and rule 
statements. Model manuals are essential because 
most police agencies in New Jersey do not have the 
resources to perform the research and develop 
manuals on their own. The Advisory Committee 

further recommends that police agencies utilize 
model manuals in establishing departmental guide
lines and that priorities of services to be delivered be 
established. In the latter case it is recommended that 
each police agency identify those services that 
should and should not be provided by a police agency. 
For services that should not be provided the police 
agency should work with local government to trans
fer those responsibilities to other public .:>r private 
agencies. Crime should also be prioritized so that the 
police agency can concentrate its resources in the 
most efficacious manner. This was based on the 
realization that for police agencies to be effective 
they can no longer be "all things to all people" and 
must spend mor(~ time preventing crime. It is there
fore recommended that agency priorities, policies, 
procedures and rules be disseminated to the public 
not only for their approval but so they may know what 
to expect from the police agency and its officers. 

Law reform, according to th~.Advisory Committee, 
should have continuous input fl';om police, prosecu
tioo, court, public defender aliU :correctional person
nel and the public. Three major areas where law re
form is needed is in the statutes relating to police 
authority. power and administration; in statutes, 
court rules and court decisions relating to police 
procedure; and in the substance of criminal laws. 
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COMMUNITY CRIME PREVENTION 
I ntraduction 

Crime prevention is a concept which is growing in 
importance. Authorities are finding that traditional 
approache.s to reducing crime, such as arrest, pro
secution, punishment and rehabilitation are not 
enough. These approaches are reactive, taking place 
after a crime has occurred which places the criminal 
justice system one or more steps behind the criminal. 

The community, individuals and businesses can 
prevent themselves and their families from becoming 
victims of crime through various measures. Such 
mel:lsures include secure doors and windows, alert
ness and reporting of suspicious activities to th9 po
lice, engraving identification numbers on personal 
property, proper display of merchandise. adequate 

design of buildings and neighborhoods, and partici
pation of the community in variolls programs to pre
vent crime and assisting reintegration of ex-offenders 
into the community through jobs and social pro
grams. 

The effectiveness of crime prevention efforts may 
be reduced by a number of factors. Some crime pre
vention programs do not allocate resources toward 
target areas with the greatest need. Citizen apathy as 
well as resistance by traditional minded police offio 
cers hinders crime prevention efforts. The esta.blish
ment of crime prevention bureaus and building secu
rity codes are some of the methods being lIsed to 
prevent crime. 

Problem Assessrnent 

Overall reported crime rates in New Jersey are 
increasing every year.1 Rates for index crimes re
ported to police during 1972, 1973, 1974 and 1975 
appear in Table 1. 

Many other crimes which appear to cause much 
greater financial losses2 are not reported because 
people often do not realize they have been victimized 
or because they feel nothing can be done. 3 Such 
crimes include bankruptcy, consumer and business 
fraud; government revenue loss, credit card and 
check fraud, embezzlement and pilferage, insurance 
fraud, securities theft and fraud and receiving stolen 
property. For many years police, courts, the prosecu
tion and correctional agencies have been delegated 
the responsibility for reducing crime. New Jersey 
Uniform Crime Reports reveals that traditional crime
fighting efforts have failed to solve the rising rate of 
crime. 

Table 1 

Some prominent police executives4 have stated 
that until society improves the conditions of life, 
educational and employment opportunities, the moral 
education of youths and other factors, especially in 
the inner cities, the crime rate will not slow down. 
The National Advisory Commission (NAC) has deter
mined that "crime prevention" can be interpreted in 
several ways depending upon the type of criminal 
behavior that is to be prevented. I n some cases It 
refers to the solution of social, psychological and 
economic conditions that lead to the desire to com
mit crime. In other cases it concerns the elimination 
of the opportunity for crime through the presence of 
police patrols, efficient and effective adjudication 
and rehabilitation, and "target hardening" to prevent 
commission of crime. 

The National Advisory Commission on Criminal 
Justice Standards and Goals recognized the need to 

Reported Rates for Index Crime for Years 1972-1975 

Index Crime 

Murder 
Forcible Rape 
Robbery 
Atrocious Assault 
Breaking and Entering 
Larceny-Theft 
Motor Vehicle Theft 

1972 

4B3 
1,245 

15,437 
10,361 
88,031 
64,723 
43,229 

1973 

544 
1,384 

15,113 
11,705 
91,739 

137,870 
41,821 

1974 

481 
1,438 

15,879 
11,763 

104,908 
175,569 

40,096 

1975 

500 
1,382 

16,.~73 
12,042 

111,264 
195,374 
39,004 

Source: Crime in New Jersey-1975: Uniform Crime Repo·'ts. Table 4, "State of New Jersey Five Year Recapitulation of Offenses, 1971-
1975," West Trenton, New Jersey, 1975, p. 31. 

Rel.rences lor Ihl. ch.pler appear on page 101. 
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enlist the cooperation and assistance of institutions, 
agencies and groups existing in communities to aid 
in the reduction of crime. The Community Crime Pre
vention volume of standards details ways that school 
systems, manpower resources, rehabilitative and 
social welfare agencies, mental health clinics, labor 
unions, private businesses and industries, churches, 
clubs and social organizations as well as individuals 
can help prevent crime. 5 

The emphasis of the following standards will pri
marily deal with only one type of crime prevention 
which will be referred to as citizen initiative, target 
hardening, crime opportunity reduction or crime dis
placement. The other types of crime prevention are 
discussed in other chapters of this report. 

There are several problems involved with target 
hardening.6 Materials and designs of many homes, 
businesses and industries allow easy access due to 
inadequate security measures such as door locks 
that can be opened with a credit card or screwdriver; 
poor lighting or obstacles blocking visibility of en
trances; merchandise displays which facilitate shop
lifting; banks with low counters and no barriers bet
ween customer and teller; and flimsy doors and win
dows. At least half of the breaking and entering 
offenses occur through front and back doors contain
ing insufficient locking devices. 7 Fire and safety 
codes for buildings have existed for several years. 
These codes are enforced by inspectors who issue 
citations to building owners when codes have been 
violated. The development of security codes have not 
kept pace with fire and safety codes. 

Most people do not realize how vulnerable they 
are to robbery, breaking and entering, assault, ~hop
lifting, confidence games and fraud. I nforming peo
ple on methods to protect their property and person 
involves considerable expense for production and 
dissemination. Such methods include teleVision, 
radio, newspaper, pamphlets, talks by experts to 
citizens' groups and security surveys. 

During the 1975 fiscal year there was $149,574,952 
of stolen property reported to New Jersey Law En
forcement Agencies. Of this amount $47,802,750, 
(32%), of property was recovered by these agen
cies. a Police property rooms or warehouses are 
stocked with thousands of bicycles, teleVisions, ra
dios, stereos, kitchen appliances and even automo
biles. Much of the reCOvered property cannot be re
turned to owners because there are no markings to 
differentiate one article of the same make and model 
from another article. Property officers explain that 
property cannot be given to people just because they 
claim to have lost a particular Item. Some proof of 
ownership such as a serial number or other differen
tiating marking must be presented before the stolen 
article :::an be returned to the owner.9 

In many types of property crime the consumer pays 
the indirect cost of crime through property and health 
insurance rates and retail prices of merchandise 
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which pass much of the cost of burglaries, robberies, 
shoplifting, internal thefts and other forms of larceny 
back to the conr;umer. The ease with which this 
transfer of cost is made contributes to a lack of 
interest in security on the part of the retailer and 
consumer. Those whose property and person are 
relatively secure often assume part of the cost for 
those who are not secure. There are several pro
grams operating in New Jersey which are aimed at 
solving these problems. The following will describe 
these programs and problems with the implementa
tion of such programs. 

Of the 469 municipal police agencies in New Jer
sey, 64 have over 50 officers and 155 have over 25 
officers. As of 1975 crime prevention bureaus 10 have 
operated in at least 16 agencies. 12 Community re
lations bureaus in several other cities have also been 
involved in target hardening activites. 12 These crime 
prevention and community relations bureaus have 
attempted to meet the aforementioned problems with 
a variety of programs. 

Plainfield and Trenton city governments, in con
junction with crime prevention and fire officers and 
building inspectors, have established building secu
rity codes. The Plainfield code, for example, details 
building security requirements for commercial build
ings and apartment complexes and is enforced 
through periodiC building inspections. Some of these 
security requirements include improved lighting, 
building materials and locks. Notification is given 
to the building owner concerning Violations of the 
code and a time limit for repairs. When follow-up 
inspections reveal a lack of compliance with the 
recommended repairs citations are issued. 

All crime prevention bureaus have at least one 
officer who has received training for residential and 
business security inspections from the National 
Crime Prevention Institute in Louisville, Kentucky. 
Many have trained other men in their departments to 
do security surveys. Upon requests, these units 
survey homes, businesses and industries to point out 
weaknesses in security and at the same time to 
recommend improvements. Such improvements may 
include better locks or latches, lexon plastic to re
place glass, better lighting for entrances, bars on 
windows or alarm systems. The time for making sur
veys can vary from 15 min utes for apartments to an 
hour for homes and industries. As an example, the 
Millville Crime Prevention officer has a seven-page 
survey for businesses and a four-page survey for 
homes. The number of security surveys conducted 
by t';e crime prevention units varies, depending on 
the number of requests and the available manpower 
of the units. Anywhere from five to 60 surveys are 
conducted per month by crime prevention bureaus 
in New Jersey. Residential and business security 
surveys are conducted by officers in the 11 law en
forcement agencies with crime prevention bureaus. 

The objective of Operation Identification (Opera-
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tion 1.0.) programs is to enable home owners and 
business people to marl< transportable objects with 
identification numbers. They are provided with en
graving tools with which to etch their soclal security 
number, motor vehicle operator's number or other 
types of identification numbers on such possessions 
as appliances, tools, bicycles, jewelry, televisions, 
radios and stereos. Participants are given decals to 
put on the front and l'~ar entrance doors to notify 
potential burglars that property within has been 
marked. 

The State Criminal I nformation System (SCI S) is 
designed so that the description, serial numbers and 
other identifiabl& markings of all stolen property 
worth over $50.00 can be recorded in a computer 
data bank. Law enforcement personnel and purchas
ers of used merchandise can determine whether 
merchandise has been stolen by contacting the local 
or regional SCIS terminal. 

N.J.S.A. 45:22-34 requir~'3 that dealers in used 
merchandise report the description cf all acquisitions 
on a daily basis to local police agencies. This statute 
needs to be updated based on the following pro
blems. First, not all dealers are considered by police 
agencies to be covered by the statute, such as repair 
service businesses or merchants who receive items 
as trade-ins. Second, the statute was passed before 
development of the SCIS. Until a statewide stan
dardized reporting form is utilized by merchants and 
local police, rapid transference of information to the 
SCIS is seriously delayed and sometimes ineffectual. 
I n order to encourage law enforcement officers to 
aggressively check on suspected stolen property, it 
is necessary that local and regional terminals have 
operational capabilities at all times. 

Crime prevention and community relations officers 
appear before thousands of citizens at public and pri
vate gatherings each year to pass on advice concern
ing methods to make homes, businesses and indivi
duals more secure. Films and demons1r".; :lns are 
often used to emphasize the message. P.;?i,nphlets 
listing crime pre .... ention steps and engraving ,-.lois are 
made available after the presentation. The areas 
discussed may include topics such as burglary, ro
bery, shoplifting and interrtal theft prevention, safety 
tips, announcements concerning consumer fraud and 
confidence games. 

The quality of the speakers is an important asset 
for effective crime prevention talks, as this can make 
the difference between an attentive, concerned 
audience and an inattentive, unconcerned audience. 
Some police agencies have even encouraged officers 
to participate in public speaking courses to increase 
their communication abilities. 

The mass media offers the widest possible expo
sure as an educational tool concerning crime pre
vention methods. Federal Communication Commis
sion regulations enable public service programs to 
be aired by local stations. Police agencies in a num-
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ber of jurisdictions utilize air-time for participation in 
talk shows and presenting spot announcements re
garding crime prevention tips. Newspapers have 
been helpful in providing space for crime prevention 
tips, announcem,'mts concerning block association 
meetings, crime pievention lectures and other re
lated activities and an'icles aimed at increasing 
public support for crime prevention. 

The objective of prorJrams such as Block Watcher, 
Neighborhood Watch "tnd lowne Watch is to encour
age people to become alert to suspicious or criminal 
activity and to report it to the police. Participants in 
these programs can be taught to look for broken or 
open windows and/or doors. "salesmen" attempting 
to force entrance into a hOrtle, anyone loitering in a 
parked car with the motor running, anyone conceal
ing merchandise in a store, anyone removing acces· 
sories or gasoline from cars, persons walking down 
the street peering into parked cars and strangers 
carrying things from a neighbor's home. Identifi
cation cards with a blockwatcher number are issued 
to program participants so that calls can be trans
ferred directly to the police dispatcher. The dis
patcher can call the blockwatcher back directly if 
I'ldditional information is required. The number also 
assures anonymity for the block watcher without 
fear of reprisal. 

A survey of crime prevention and community re
lations personnel as well as supportive data from 
SLEPA files indicates that, although large numbers 
of people have been made aware of Operation LD .• 
residential surveys and block watchIng activities 
through the mass media and presentat(;ms, only a 
small percentage of citizens have participated in 
these programs. Those programs with higher levels 
of participation and which also show reductions In 
some types of crime have involved saturation tactics 
such as door-to-door canvassing, development of 
block associations 13 and extensive mass media 
exposure. 14 Presently. the Plainfield crime preven
tion bureau exemplifieF:. this approach where target 
hardening efforts first started in a high crime area. 
Betwflen 1971 and 1973 breaking and entering, grand 
larceny and robbery offenses decreased approxi
mately 30% each year. Since then target hardening 
activities have been expanded to include the whole 
city. Breaking and entering offenses have been 
steadily declining every year since 1972 and rob
beries have similarly decreased citywide, as can be 
seen in Table 2. Other types of crime not addressed 
by the program continued to rise during the same 
period. 

From 1973 to 1975 Parsippany-Troy Hills was 
experiencing an increasing number of bicycle thefts. 
In 1973, bicycles with a total value worth $13,000 
were stolen, while bicycles with a total value worth 
$?5,000 were stolen in 1974. The crime pr,eventiofl 
officer attacked the problem through a series of 
newspaper, television and radio public service mes-



Table 2 
Number of Robbery and Breaking and Entering Offenses Reported for 

Fiscal Years 1973 and 1974, with Percent Change 

OffenseR~ported 

Robbery. 

Breaking and Entering 

July '72-June '73 

337 

1318 

July '73-June '74 

278 

1138 

% Change 

-17.5% 

-13.7% 

130urce: City uf Plainfield, New Jersey, "City-Wide Crime Preve,ntloil Unit," Grant #A-39-73, Quarterly Narrative Report to the State 
l,fjN Enforeemer.! Planning Agency, June 30, 1974. 

S;. ':::'3S, presentations at schools, civic and service 
club l-ectures. As a result, bicycle thefts during 
the first six months of 1975 were reduced by 50% 
($6,000 worth of bicycles were stolen during this time 
period). in Camden where 2,100 people joined a 
volunteer patrol program called Towne Watch, non
violent crime has dropped 41 % in two years. i5 

Evalus,tions of crime prevention activities in New 
Jersey ar9 scanty since most of the programs are 
relatively new. Two major national studies of Opera
tion 1.0. indicate that: 

(1 r Of every 20 homes surveyed that marked pro
perty through the Operation 1.0. program, 19 have 
not been burglarized. i6 

{2) Unless Operation 1.0. is used by a great 
majority of th~ population, the crime statistics in that 
community are not affected. 17 

Despite the impressive data on the reduction of 
crimes targeted by crime prevention personnel, there 
are a number of problems with target hardening pro
grams that have been identified. There is a shortage 
of manpower and resources to implement crime pre
ventive programs. Law enforcement agencies that 
have committed the largest ratio of manpower to tar
get hardening activities appear to be showing signifi
cant reductions in target crimes. Agencies that have 
not allocated approporate manpower are having diffi
culty not only in having an impact on crime, but in 
providing service to a significant number of the pop-

ulation. Table 3 is a comparison of crime prevention 
bureau size with population and the number of police 
officers in the jurisdiction. 

Limited manpower and resources is a major pro
blem in New Jersey's crime prevention bureaus. 
Some bureaus in New Jersey and elsewhere have 
partially overcome this problem by enlisting the ser
vices of a variety of organizations including tactical 
units, police reserves, fire departments and sworn 
police officers; building inspector.s; volunteer groups 
such as Boy Scouts, Jaycees, League of Women 
Voters, PTA's and Chambers of Commerce and in~ 
dividual volunteers. Some prevention personnel 
recognize that many community service organiza
tions have a sincere desire to help the community 
fight crime. Such organizations have the expertise 
and manpower to organize crime prevention efforts 
on their own. Some crime prevention officers, there
fore, view their role in terms of instigating and coor
dinating crime prevention activities of volunteer 
groups. Using volunteers can make the difference 
between a high or low cost crime prevention pro
gram. For example, a national survey of Operation 
Identification Projects indicated that their costs 
varied. 

from a low of $.78 per household in Grand Rapids, 
Michigan, to a high of $17 per household in Seattle. 
Operation I. D. projects reporting recruitment costs 
below a medium figure of $4 per participant have 

Table 3 

Comparison of Police Agency, Crime Prevention Bureau & Population Size 

Municipality 

Plainfield 
Trenton 
Jersey City 
No. Plainfiold 
So. Plainfield 
Edison 
Parsippany~Troy Hills 
Dover Township 
Millville 
Elizabeth 

No. of Officers in Crime 
Prevention Bureaus 

1975 

5 
2 
4 
3 
1 
1 
1 
1 
1 
1 

96 

No. of Police Officers 
in the Law Enforcement 

Agency -1974 

121 
321 

1,041 
40 
44 

133 
73 
31 
39 

287 

Population of Jurisdiction 
with Crime Prevention 

Bureaus (1970 U.S. 
Census) 

46,862 
104,786 
260,3f,0 

21,796 
21,142 
67,120 
55,112 
15,039 
21,336 

112,654 
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generally benefited from free advertising donated by 
the media and volunteer help contributed by busi
nesses and crime organizations. Projects spending 
more than $4 per participant are usually using paid 
project staff members to make group presentations 
and for door-to-door canvassing. 18 

Some crime prevention bureaus effectively use 
personnel by concentrating efforts on geographic. 
areas or groups that are experienceing the most 
severe crime problems. Crime prevention personnl~1 
can direct their activities through the receipt of 
weekly, bi-weekly or monthly data which informs 
them as to the locations and times in which crimes 
are occurring, the groups of people w~o are most . g 
severely affected by crime, and the age, race, sex 
and residGfiCe of the offenders. 

Other cr1me prevention bureaus dilute their efforts 
by trying to cover too broad a geographic area con
centrating mainly on groups such as civic or service 
clubs tha! request assistance. Often those people 
who are most in need of crime prevention assistance 
are the last to request it or are not involved in these 
groups. 

In the area of crime prevention resources the cost 
of producing crime prevention materials such as 
pamphlets and of purchasing of films is high. Crime 
prevention offioers have s.uggested a need for tech
nical assistance in the development of inexpensive 
s' i0urity techniques, community participation and 
mass media messages. 

There is 13. lack 0; support for some crime preven
tion programs by police officers. Crime prevention 
officers from some police departments indicated 
that patrol officers and detectives often do not view 
crime prevention programs as legitimate fUnctions 
or "real" police work. They think of the police role 
mainly in terms of apprehension, enforcement and 
investigation, even though most of their time is spent 
performing service functions. 

In the case of citizen involvement in crIme pre
vention programs where volunteers patrol areas of a 
city and report crimes or suspicious activities via 
portable radios, there have been reports that some 
police officers harass the volunteers on the street. 
Police often resent volunteer groups when they in
fringe on traditional police functions. Police unions 
and related organizations ar~ concerned that quasi
pOlic6"'uni~s threaten police job security. SUbstantial 
police concerns about such groups relate to their 
qualifications and reliability.19 Declining morale due 
to police harassement has caused many volunteers 
to drop out of prevention programs even though 
there htlve been significant reductions in crime
especially.burglary.20 

Citiz;e~/j apathy is a major hindrance to effective 
target hardening. Without citizens reporting crime 
and suspicious activities, cooperating as witnesses 
in court and participating in Operation 1.0. and 
security survey programs, crime opportunities will 
increase. The National Victimization Survey of eight 
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impact cities, which included Newark, revealed that 
the incidence of unreported crimes may be twice as 
high as reported crime. 21 . 

There is a need for follow-up surveys to determine 
the level of community participation in Operation 1.0. 
and security programs as', well as to remind people to 
initiate recommendations for such programs. Some 
crime prevention personnel state that there is not 
enough manpower to make substantial initial con
tacts, much less follow-up surveys. 

There is a problem when crime prevention pro
grams displace crime rather tha~ prevent it. Reduc~ 
ing the opportunity to commit crimes does not elimin
ate the motivation of the criminal to achieve this goal 
elsewhere. 

Two assumptions of the National Crime Prevention 
Institute are that most criminals operate in geograph
ic areas they are familiar with and within their own 
capabilities. When they are forced to commit crimes 
in unfamiliar territory and/or commit different types 
of crimes for which they are less experienced or 
which are more open, the chances of making a mis
take and getting caught dramatically increase. 22 For 
example, if :.. significant number of homes are rela
tively secure through Operation 1.0. or security sur
vey programs the burglar may turn to shoplifting. 
bicycle theft or robbery. Both alternatives have oc
curred in the Plainfield area and as a result, Plainfield 
crime prevention efforts have had to be broadened to 
include target hardening of other crimes 24 and neigh,· 
boring jurisdictions24 have established crime preven
tion bureaus. 

A lack of interjurisdictionaJ coordination of crime 
opportunity reduction efforts aids criminals who live 
in one jurisdiction and commit crime in others or 
transports stolen merchandise from one jurisdiction 
to another. Aside from exchange of ideas and some 
resources in the Plainfield area, most crime preven
tion bureaus operate in isolation from neighboring 
jurisdictions. One example of this lack of coordin:: 
ation between jurisdictions and prevention bureaus 
is the Operation 1.0. programs. There are three num
bering systems used in New Jersy including motor 
vehicle operator's numbers, social security numbers 
and numbers used by a private nationwide computer
ized Operation 1.0. program. 

Both driver's license and social security numbers 
have been used in various programs and each has its 
own drawbacks. When social security numbers are 
used, problems of identification of recovered stolen 
property or property found in a suspect's automobile 
or home arise because the Socia.! Security Adminis
tration does not reveal the names corresponding to 
social security numbers. Police agencies can keep a 
list of social security numbers and the corresponding 
names of participants, but if stolen merchandise is 
transferred to another jurisdiction and recovered by 
the police it may be impossible tJ determine owner
ship unless the jurisdictions are tied together into 



one Operation I.D, system or have integrated com
puter information retrieval systems. 

Operation I.D. systems using driver's license 
numbers can exclude people from the program who 

do not drive or who frequently relocate from one state 
to another. Interstate transfer of stolen goods can 
also complicate this system since some states use 
similar driver's license number numbering systems. 

. New Jersey's Status in Comparison with the National Standards 
National Advisory Commission (NAC) Police Stan

dard 3.2, recommends that police agencies estab
lish programs that encourage members of the public 
to take an active role in preventing crime through 
volunteer neighborhood security programs, enact
ment of buHding security inspections of businesses 
and residences. In addition, police agencies having 
more than 75 personnel are encouraged to establish 
speCialized crime prevention bureaus to facilitate 
these activities." 

Sixteen of the P469 municipal police agencies in 
New Jersey have personnel specifically assigned to 
do work in target hardening crime prevention. Sev
eral police-community relations units have also been 
involved in some aspects of crime prevention. These 
personnel have been involved in providing residential 
and business security surveys, developing security 
codes and encouraging citizen participation in crime 
reporting and target hardening. Most crime preven
tion bureaus and community relations bureaus, how
ever, have enough manpower to cover only a small 
percentage of the population within their municipal
ities. For example, five to 60 business and residential 
surveys are conducted per month in municipalities 
that have thousands of homes and businesses. Only 
two municipalities, Plainfield and Trenton, have es
tablished building security codes. I n addition some 
crime prevention bureaus that direct their activities 
to giving crime prevention talks to civic and social 
community groups miss a large portion of the popula
tion that do not attend such fuctions. 

The Community Crime Prevention problem assess
ment suggests that some New Jersey crime preven
tion bureaus can fulfill the need for more manpower 
by hiring civilians or recruiting volunteer community 
groups, neighborhoods or individuals, especially in
dividuals who volunteer as police reserve officers. 

. Such activ.ities relate to NAC Police Standard 10.1 
and 10.2. 

Many civic, social and professional groups in New 
Jersey have developed volunteer crime prevention 
programs either on their own or as a result of a crime 
prevention bureau's initiatives. For example, the 
Jaycees are presently sponsoring an operation identi
fication program throughout New Jersey. In Camden 
2,100 people joined a volunteer patrol program 

• See also the following NAC standards covering the subject of 
NAC Police 3.2; NAC Police 1.4; NAC Community Crime Pre
vention 5.5. 9.1. 9.2.9.4. 9.5 and 9.6. ABA Police Function Stan
dard 3,3 (V) recommends establishment of building security 
codes similar to fire prevention codes. 
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called Towne Watch. Plainfield crime prevention offi
cers have helped establish over 60 block associa
tions. Civilians have also been hired on crime pre
vention bureaus to supplement police manpower and 
to contribute nonlaw enforcement skills, such as 
knowledge in community organizing. 

In order to facilitate the use of sworn police and 
civilian personnel in target hardening, a certain 
amount of preparatory and in-service training is 
needed. Presently, law enforcement agencies in New 
Jersey send crime prevention officers to the National 
Crime Prevention Institute in Louisville, Kentucky 
to receive such training. In some cases these officers 
have returned to their agencies to conduct training 
classes which prepare others for target hardening 
work. 

The expense of transporting and training crime 
prevention personnel at the Crime Prevention Insti
tute prohibits training the large number of personnel 
necessary to implement target hardening activites. 
(Related NAC Standards include Police Standards 
16.3 and 16.5). 

New Jersey provides technical assistance in sev
eral areas to local law enforcement agencies but 
not in the area of target hardening. NAC Police 
Standard 11.3 recommends that every state provide 
management consultation and technical assistance 
to all police agencies within the state to evaluate 
the effectiveness of programs and make recommen
dations. 

The most effective crime prevention bureaus 
appear to be those that pinpoint geographic areas 
where crime has increased significantly, or groups of 
people that have the greatest crime problems and 
specific crimes. 

NAC Standards most directly relating to target 
hardening programs based on crime analysis include 
Criminal Justice System Standards 4.3, 4.2 and 4.8. 
Some crime prevention bureaus in New Jersey are 
able to concentrate efforts through a manual or com
puter assisted crime analysis system. Other bureaus, 
however, base their activities primarily in response to 
requests for services. 

Another factor leading to the success of target 
hardening efforts is interjurisdictional coordination 
and exchange of information. NAC standards relating 
to these area include Police Standards 4.2, 5.2 and 
24.4. Although significant progress has been made in 
integrating information and police telecommunication 
systems in New Jersey, there has been very little 
coordination of crime prevention efforts across 
jurisdictional boundaries. 
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Supporting Methodology for Standards 
The Community Crime Prevention standards are 

aimed at providing an integ~ated multi-phased ap
proach to crime prevention. In addition to the criteria 
and recommendations presented in the standards, 
the following information presents several alternative 
methods for their implementation. 

Standard 4.3, "Mass Media Crime Prevention," 
recommends that law enforcement officials develop 
a liaison with the mass media (television, radio and 
newspapers) to utilize public service time for airing 
crime prevention messages. Such a liaison should 
involve not only local media but also media that 
covers large parts of the State such as major news
papers, radio and television networks. The following 
types of activities should be developed through a 
cooperative effort between media personnel, law 
enforcement officials and crime prevention officers: 

1. Crime prevention question and answer pro
grams in which individuals can ask questions re
lated to criminal justice and crime prevention. 
Inquiries can be answered immediately or re
searched and reported at a later time. 
2. Crime prevention advertisements which present 
methods by which individuals and businesses can 
protect their property, families and persons from 
a broad range of crimes including robbery, assault, 
consumer fraud, vandalism and shoplifting. 
3. Encourage individuals and businesses to keep a 
list of ~erial numbers, makes and models of all 
valuable portable objects such as televisions, 
radios, typewriters, stereos, appliances, jewelry, 
adding machines and tools. 
4. Messages aimed at encouraging individuals to 
report crimes or suspicious behavior by indicating 
how to rerort it and what to watch for such as: 

a. Strflngers entering a neighbor's house when 
it is unoccupied; 
b. Strangers lOitering or strange cars in the 
neighborhood, school area and parks; 
c. Broken or open windows or doors; 
d. Suspicious looking people attempting to force 
entrance into a home; 
e. Offers of merchandise at extremely low 
prices; 
f. Strangers leaving one car and driving off in 
another; 
g. Anyone removing accessories, license plates 
or gasoline from cars; 
h. Anyone in a store concealing merchandise on 
their person; 
i. Persons seen entering or leaving a business 
place after hours; 
j. Sounds of breaking glass or any other loud 
explosive noise; 
k. Any vehicle parked with ,he motor running; 
I. Persons walking down the street peering into ---

• These activities are listed in National Advisory Commission, 
Report on Community Crime Prevention. p. 315. 
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each parked car; 
m. Display of weapons, guns, knives; 
n. Strangers carrying appliances, household 
goods, luggage or other bundles from a neigh
bor's home; 
o. Injured person." 

Standard 4.6, "Establishment of Regional Crime 
Prevention Bureaus and Activities," is aimed at pro
viding a coordinated and comprehensive approach to 
developing the community capability to prevent crime 
by hardening crime targets and initiating community 
crime prevention activities in established civic, social, 
professional, public and private organizations to deal 
with social and economic characteristics of offenders 
which appear to be correlated with criminal behavior. 
In the fUnction of fostering and coordinating commu
nity programs in established groups to deal with 
social and economic problems, crime prevention 
bureaus should not become involved in the day-to
day operation of the programs. Such programs can 
include: 

I. Crime prevention programs in schools; 
2, Stay-in-school programs; 
3. Recreation; 
4. Counseling for youths and families; 
5. Crisis intervention counseling-hot lines; 
6. Drug abuse prevention and rehabilitation; 
7, Job training; 
8. Part-time and summer hiring of youths; 
9. Employment fer ex-offenders and hardcore un
employables; 
10.Big Brother, Boy Scouts. Girl Scouts, YMCA 

Manpower for crime prevention bureaus can in-
clude any of the following, as long as they have the 
appropriate training and experience to. perform their 
duties: 

a. Police officers; 
b. Civilian speCialists in community development 
and organizing, press relations, target hardening; 
c. Community services officers; 
d. Fire officers; 
e. Building inspectors; 
f. Special and reserve officers. 
Local governments and law enforcement agencies 

should determine which type of administrative struc
ture should oversee regional crime prevention 
bureaus. Alternatives for implementing regional 
bureaus include the following: 

a. Police departments serving large cities; 
b. Mutual service agreements to consolidate crime 
prevention activities of several small and medium 
sized police departments; 
c. Task forces made up of representatives from 
several municipalities; 
d. Sheriffs' offices; 
e. County police agencies; 
f. Prosecution offices; 
g. Privately funded agencies. 



Commentary 

The Crime Prevention Standards and Methodology 
are aimed at developing guidelines for a comprehen
sive program to reduce the opportunities for offend
ers to commit crimes. It has become inoreasingly 
clear that crime reduction requires a high level of 
citizen involvement. The standards and methodology 
are aimed at creating greater 'citizen involvement 
in programs to reduce crime opportunity. 

The establishment of a State office of crime pre
vention was rejected as a needless bureaucratic 
expense in favor of establishing regional crime pre
vention bureaus to coordinate interjurisdictional 
crime prevention efforts. The functions that could 
have been performed by a single State agency are 
allocated to appropriate existing agencies or the re
gional bureaus. Such functions include: mass media 
and public education crime prevention training and 
technical assistance, development of a clearing
house for crime prevention information, develop
ment of a model building security code and other 
legislation and pursuance of property insurance rate 
reductions for participants in crime prevention pro
grams. This approach will avoid the creation of an
other State super agency with the resultant hiring of 
additional administrative, staff and clerical employ
ees. The creation of such an agency far removed 
from the crime prevention bureaus would create too 
many bureaucratic requirements and excessive 
paperwork without adding significantly to its operat
ing efficiency. 

These Standards recommend a regional approach 
to establishing crime prevention bureaus as opposed 
to local bureaus for several reasons. There are 469 
municipal law enforcement agencies in New Jersey, 
most of which do not have the resources to establish 
a crime prevention bureau or assign personnel to 
work in that area. Establishment of many small local 
crime prevention bureaus is not cost effective be
cause it violates the principle of economies of scale 
which would create an extensive waste of resources. 
Economies of scale means that one organization can 
do work cheaper than several small organizations 
because they can purchase supplies by volume and 
eliminate the duplications of many functions such as 
payroll, personnel, training, record keeping, evalu
ation and planning. 

The efforts of many small independent crime pr'e
vention bureaus are negated since crime transcends 

100 

jurisdictional boundaries. I ncreased efforts against 
crime in one municipality often result in a displace
ment of crime to neighboring jurisdictions requiring 
a high level of coordination between municipalities. 
This type of coordination does not significantly exist 
between the many independent municipal police de
partments. In addition, it is impossible to develop 
a meaningful picture of crime by only analyzing 
crime in individual local municipalities because of 
the displacement effect and mobility of criminals. 
Crime patterns, therefore, must be analyzed on a 
regional basis in order that broad short and long 
range strategies can be developed to account for the 
many variables influenCing crime in individual munic
ipalities. 

The Standards recommend the establishment 
of a Uniform Statewide Buildin~l and Community 
Security Code as opposed to leaving code develop
ment to local government. Such a code will establish 
minimum standards for building and community 
construction. The development of codes by local 
governments, since there are more than 500 munic
ipalities in New Jersey, would result in extensive COIl
flicts and uneven building standards which can com
plicate construction of homes and industries and 
enforcement of the codes. In addition, only two New 
Jersey municipalities have develop{~d building secur
ity codes. 

Standard 4.4 was developed to increase the diffi
culty and danger of selling stolen property by increas
ing the capability for identification and recovery of 
stolen property. There are several statutes covering 
the sale, possession, transfer and acquisition of used 
merchandise. Th'9se statutes, developed many years 
ago, need to be updated to keep pace with the in
creased mobility of the criminal population and 
modern technological capabilities. 

The Standards are aimed at reducing the apathy 
of citizens and bU3inesses toward crime by providing 
information on how to protect one's family, property 
and person. Rebates on insurance rates for partici
pation by residents and business people in crime 
prevention programs as recommended in the Stan
dards should also increase participation in crime 
prevention programs. I n addition the penalties for 
violation of building security codes provide further 
incentive. 
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PROSECUTION AND DEFENSE 

I n~roduction 

Following the example of the American Bar As
sociation the prosecution and defense functions are 
herein placed together so that the aspects of oppos
ing advocates in the administration of criminal jus
tice may be viewed In conjunction with one another. 
A criminal case provides the setting in which basic 
values of society come into play. The collective 
assumptions about freedom and the fundamental 
rights of all people are brought into focus and 
either corroborated or rebutted. As has been rec
ognized elsewhere, it is not only the freedom of 
the aCQused which Is on trial but the means by which 
justice is served calls into balance the freedom of all, 
for if the government does not abide by iaw, no one 
is safe. 

Statutes, court rules and case law confer awe
some power on the county prosecutor. The attendant 
responsibilities are equally formidable. Nevertheless, 
in criminal prosecutions the state represented by the 
prosecutor is merely another contending party and is 
subject to law as well as to the disciplinary rules of 
decorum, propriety and ethics. Likewise, the right 
of a criminal defendant to be represented is a funda
mental protection in our system. Fairness requires 
that representation be effective. It would be difficult 
to overstate, therefore, the importance of explicit 
guiding principles for defense counsel. 

Accountability for the prosecutor is th8 necessary 
link which reinforces the strength of public office and 
fosters confidence. When the Forsythe Report was 
published in 1968 its indictment of the New Jersey 
criminal justice system was that it was in fact not 
a system at all but an Unwieldy "sprawl" with no one 
in charge. In an extraordinary move, the Criminal 
Justice Act of May, 1970, a direct result of the For
sythe Report, attempted to make county prosecutors 
accountable to the Attorney General. 

The matter of intervention on the part of the Attor
ney General serves to illustrate the enormous pres~ 
sures brought upon the prosecutor both from within 

tl1e State and from constitutional restraints to con
duct matters in a manner above reproach. New Jer~ 
sey prosecutors take initiative in poliCing thell'1Selves 
and are the first to insist on the highest achievable 
standards for guidance in professional activity. 

Ambiguity of role and lack of funds are two major 
problems which hamper the defense counsel's role. 
There has been a lag between the demands implicit 
in case law requirements for quantitatively and quali
tatively increased defense representation. Issues 
pertaining to the financing of salaries, faciliti·es and 
all necessary resources are ever present. Problems 
of role definition and credibility with the client are of 
special relevance to defense counsel. It is therefore 
of special importance for effective performance that 
the duties be clearly spelled out. Part of that spelling 
out should include an affirmative statement of the 
defense counsel's duty to accede to all reasonable 
requests of his client. Any delay of representation is 
a serious matter and it will be noted that the elimina
tion of both delayed representation and fragmented 
representation are goals of such high priority a~ to 
warrant the most dedicated efforts possible. 

Courageous zeal is integral to the adversary pro
cess. A lawyer with the best of motives may find him
self in a position of uncertainty. Given the serious~ 
ness of the enterprise, standards which offer some 
clarification of the prosecution and defense function 
are imperative. The standards put forth in this section 
make no claim to originality; nor should they. The ob
jective was to make explicit recommendations and 
in ma'w cases to underscore important rules which 
can b~· found elsewhere. Whereas unremitting effort 
was put forth to refrain from sweeping generalities, 
some ambiguity is perhaps unavoidable in standards 
written for professionals where creative initiative, 
judgment and authority is intrinsic. It is anticipated 
therefore that their usefulness will depend in some 
measure on the acumen of those entrusted to imple~ 
ment them. 

Problem Assessment 

Prosecution 

As a key figure in our criminal justice system, the 
prosecutor has authority " ... at least as sweeping 
and perhaps greater than the authority of the judge 
who presides .... "1 The "county prosecutor is the 
foremost representative of the executive branch of 
government in law enforcement in his county."2 Pro
secutor's duties combine those of police officer and 
R.'~'.nc •• for thl. chopt ... pp •• r on pag •• 115 ~ 116. 
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judge in that they are expected to enforce the law 
and to protect and respect the rights of persons 
accused of crime. The American Bar Association 
Code of Professional Responsibility states: "The 
responsibility of a public prosecutor differs from 
that of the usual advocate; his duty is to seek justice, 
not merely to convict."3 The prosecutor's influence 
begins prior to the charging decision and extends on 
through the entire criminal justice process. 

1 , 

~ 



It is imperative that prosecutors be of the highest 
caliber that legal training and experience can produce. 
As.a result, New Jersey requires tl1at, prior to appoint
ment, a county prosecutor must have been admitted 
to the practice of law in the State for at least five 
years.4 It has been suggested that since prosecutors 
occupy a prominent position requiring a high level 
of authoritative- expertise and discretionary powers 
equal to a jUdge, they should have salary equity with 
judges.On similar grounds it has been proposed tha.t 
county prosecutors be admitted to the practice of 
law in New Jersey for at least ten years before being 
eligible for appointment, which is the current re
quirement for judges. Presently the prosecutor's 
salary is $40,000 yearly, which is equivalent to a 
County Court judge. Salaries of assistants range from 
30% to 80% of that of prosecutors, or not less than 
$12,000 and no more than $32,000 per year, which 
varies from county to county.s Salaries of prosecu
tors and their staff must keep pace with contempor
ary economic situations if the office is to continue 
to attract high quality people. 

There are virtually no other legislative require
ments as to demonstrated ability in criminal law for 
either prosecutors or their assistants. In light of the 
paucity of present training programs, the New Jersey 
Attorney General's Prosecutors Supervisory Section 
has developed an educational program for prosecu
tors which could serve as a model for others. Cur
rently it provides an orientation course for all new 
assistant prosecutors, special topical seminars and 
an advanced prosecutor training course. Since assis
tant prosecutors in New Jersey need only to have 
been admitted to the bar, such a program could be 
invaluable for both prosecutors and their assistants. 
Attendance is not now mandatory. but it is felt that 
in order to maximize the gain from such programs 
attendance should be required. 

New Jersey can be said to be one of the more pro
gressive states in that all county prosecutors in New 
Jersey are appointed by the Governor with the advice 
and consent of the Senate. 6 In 1970 the duties of the 
Judicial Selection Committee were expanded to in
clude the responsiblility for determining the qualifi~ 
cations of prospective prosecutorial nominees. The 
Committee operates within formal and public guide
lines designed to assist the Governor in his choice. 

While recognizing the need for maximum autonomy 
of the prosecutor's office, the intent of the Forsythe 
Report was to foster accountability. In 1968 following 
this report, New Jersey became one of the few states 
where the prosecutor is accountable to the State 
Attorney General. It is understood that the Attorney 
General may supersede the prosecutor if the pro
secutor should fail to perform his or her duties or 
when otherwise deemed necessary.7 

Conflicts of interest should be eliminated wherever 
possible. One built-in source of possible conflict lies 
in the fact that in Cumberland. Gloucester, Salem. 
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Sussex and Warren counties the job of prosecuting is 
a part-time. position, which makes it necessary for 
the incumbent to have a private practice as well.. In 
such cases conflicts of interest may occur when the 
prosecutor is confronted in the adversary process by 
a client in his or her private practice. To date 16 
counties have full-time prosecutors, the most recent 
additions being Ocean and Cape May, These two 
counties, however, still have part-time assistant pro~ 
secutors, which also presents potential conflicts of 
interest. N.J.S.A. 2A:158-15.1 states that any county 
Which employs a full-time prosecutor should employ 
full-time assistant prosecutors also. In a report to the 
Attorney General, it was held thal the caselbad of 
each of these five counties is sufficient to warrant 
full~time prosecutors. a 

A disadvantage to assistant prosecutors is the lack 
of job security since assistants serve "at the pleasure 
of the prosecutor."9 Teoure has been proposed as; a 
possible answer to the problem of job insecurity 
though it is not without its own drawbacks. A major 
objection voiced by opponents of tenure is that in a 
competitive l~b market .the freedom to replace un
satisfactory employees gives rise to the highest 
possible quality of work and restrictions on that 
liberty would ultimately hamper the system rather 
than help it. One possible compromise would be to 
grant tenure to a fixed percentage of assistant prose
cutors within a given office. Such a plan would keep 
some lines flexible so that new talent coult.1. be drawn 
ioto the office while also offering some 1,lcentive for 
those who desire the security of a tenured position. 

Few New Jersey prosecutor's offices operate with 
the help 0' comprehensive written guidelines to 
promote uniformity in policies and procedures. Some 
offices follow the procedures outlined in the Essex 
County prosecutor's manual for activities such as 
screening and plea negotiations. Most counties sur~ 
veyed stated that guidelines are generally passed 
along by word of mouth and gathered by observation. 
Statewide guidelines, which have been in the process 
of development for nearly two years, are necessary 
as a step toward uniformity of practice throughout 
the State and toward reduction of bias on the part 
of prosecution staff. 

Regular exchange of information among members 
of a given staff and between offices is as necessary 
as guidelines. It is imperative that the lines of com
munication between facets of the system and among 
members of a sinole office be kept open. Interoffice 
communication is advisable also because gUIdelines 
wlll sometimes lag behind the times. There are 
changes in the prevalence of different kinds of crime, 
in the public's perception of its seriousness and the 
public's desire for enforcement. Insofar .as such 
factors influence prosecutoriat decisions. it is de~ 
sirable that all New Jersey prosecutors and their 
assistants be aware of the changes. 

Many prosecutors reported that there is little or 



no communication between prosecutors and cor
rection agencies. Indeed, some said that they have 
no notion as to how or to what extent their actions 
affect other agencies within the system. It has been 
said, for example, that an assistant prc>secutoi" who 
recommends a specific sentence is ralrely informed 
as to how the correctional or parole system actually 
may treat that sentence. There is all~o little com
munication between prosecutors and law enforce
ment agencies, except perhaps in those counties 
with legai advisory units. The respomJibility of legal 
advisory units is to assist police agericies in devel
oping legally sufficient procedures and provide train
ing In criminal law and procedure. The objective of 
these units is to reduce improperly fil.ed complaints. 
insufficient or improper evidence that would result 
in case dismissal, overcharging and undercharging, 
with the net result of reducing the waste of police, 
prosecutor and court resources. 

Prosecutors in New Jersey have indicated that the 
location of Information is a serious handicap in the 
overall organization of their office. I n some offices in
active files are mingled with active pnes. One county 
claimed that there is not even a c~mtral location for 
the filing of information. Sometim(~s the problem is 
attributable to changes and trant3itions within the 
office. Other times the sheer bulk of information is 
too great to be ordered without automation. Auto
mated or semi-automated filing systems have been 
mentioned by several county prosecutors as a de
sirable possibility. It is also imperative that the offices 
have adequate space, filing facilities and other 
necessary accoutrements of the position. Prosecu
tors must have adequate staffs which also include 
secretarial help. 

Olearly, the Legislature intended to give prosecu
tors dominant position and the primary responsibility 
for the enforcement of the criminal laws, not merely 
by conferring authority on him but by giving him the 
means of Implementing. 10 

Case flow management provides the criminal 
justice system with a major challenge to be met if 
justice is to be served. Justice suffers if delayed. 
Practitioners in the criminal justice system recognize 
that expeditious and effective court scheduling is 
critical to the entire system. If the court calendars 
are congested the goals of a system of 'justice' car 
be thwarted. 

In New Jersey court calendars are scheduled 
either by the assignment judge or by the court clerk. 
Other than "jail cases" first, few counties have a 
policy for priority case scheduling. There is a con
sensus among prosecutors that priority case sched
uling is needed. Priority scheduling means that there 
Is a ranking of importance given to crimes. A priority 
is assigned to specific categories of crimes and 
cases involving those crimes will be scheduled first. 

A statement on priorities was released at the 1976 
New Jersey Prosecutor's Convention. It was decided 
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that primary consideration should be given to the 
detention, arrest and prosecution of certain crimes 
which were labeled "impact offenses." "Impact 
offenses" are those crimes which are considered the 
greatest intrusion upon individual freedom and in
clude all sr::r~Jus crimes against the person and 
breaking and entering of a dwelling." 

One of the prosecutor's most imp()rtant discre
tionary . responsibilities is the decision whether to 
charge a suspect. Most agree that discretion is a 
necessary and even desirable aspect of the system. 
The "probable cause" criterion which applies to 
arrest, is of course weaker than the "beyond a 
reasonable doubt" criterion which applies to con
viction. This facWr alone would guarantee that many 
suspects come within the purview of the system who 
are not, in fact, prosecuted and this decision is made 
by the prosecutor. Aside from questions about the 
strength of the State's case, questions must be 
determined about the social costs and benefits of 
procE;leding against various kinds of crime. It is not 
necessarily desirable to prosecute all varieties of 
violations with equal zeal. 

Discretion, however necessary, is subject to 
abuse. Its dangers can be minimized by keeping the 
quality of the prosecutor's wei k as high as possible; 
reducing the incidence of conflict of interest as much 
as possible; establishing comprehensive written 
guidelines for the exercise of discretion; facilitating 
communication as to current practices both within 
and between prosecutorial offices in the various 
jurisdictions; and generating and actually using 
enough data about each potential defendant. The 
importance of adequate data for decision-making 
is obvious. Information should be collected for the 
special needs of certain categories of offenders 
such as juveniles and people with 6, ug and alcohol
related problems. 

Although most prosecutors are circums!)ect in 
their comments to the jury in the courtroom, lines 
of permissibility are sometimes crossed during the 
course of' a trial. A prosecutor's job, not only to gain 
a conviction but to also seek justice, necessitates 
all concerned to be aware of the possible sanction 
of crossing the narrow lines of permissibility, specifi
cally reversal upon repeal by a defendant. Whereas 
most prosecutors would not risk the reversal of a 
conviction with a flagrantly impermissible comment, 
remarks which are on the periphery are equally 
undesirable and may also jeopardize the "thoroughly 
deserved conviction. "'2 

Defense 
Defendants in felony trials or high misdemeanors 

as it is termed in New Jersey are constitutionally 
entitled to be represented by counsel and since the 
early 1960's,13 if unable to retain private counsel 
they have a right to publicly provided attorneys. 
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Only recently, however, has the subject of inade
quate representaticm been the focus of attention. 14 

I n order to evaluate representation it is necessary 
to be clear as to what constitutes "adequateiJ repre
sentation. That ta3k is not an easy one: 

Few subjects In the administration of criminal justlce 
are more In need of clarification than the role of the 
defense lawyer In a criminal case. Not only the public 
but also the legal profession itself-judges not ex
cluded -at times manifest grave misconceptions and 
uncertainties as to the defense lawyer's function, 
the limits of proper conduct, and his relationship to 
the client. Perhaps most important, there Is a lack 
of understanding of the reasons and rationale for 
certain standards Qf professional conduct and rules 
of decorum which have evolved over centuries to 
blunt the collisions between the advocates under the 
adversary system. 1S 

Though both sides in our adversary system of justice 
are equally bound by rules of law and standards of 
professional ethics, it has been considered intrinsic 
to the system that only one side can appeal its de
feats on grounds of error, unprofessional or improper 
conduct. 

Double jeopardy has always been the definitive 
consideration in inhibiting appeals by the State in 
criminal cases. 16 A not guilty verdict does not so 
readily lend itself to judicial reversal. Prosecutors, 
however, are vulnerable to reversals and therefore 
it is to be expected that more rigorous, cautious 
and finely articulated rules of procedure and con
duct would evolve in the sphere of prosecutorial 
activity. The role of defense counsel in criminal 
cases has been less sharply defined and in fact 
there is widespread misunderstanding of defense 
counsel's roh~. 

The American Bar Association cites the news 
media as onEI source of confusion in regard to that 
role. Both editorial treHtment and news stories, it 
says, reflect conceptual muddiness on the role and 
function of defense lawyers. Sometimes lawyers 
who have been performing their professional duties 
properly are sharply criticized and other lawyers 
have been spoken of in laudatory terms when their 
performance overstepped the bounds of tolerable 
conduct. Lawyers, in fact, are often guilty of recom
mending tactics or speaking approvingly of suc
cesses which only ..... demean the entire legal 
profession. "17 This uncertainty over the precise 
role of a defending attorney persists even though the 
d'efense attorney is an absolutely vital figure in our 
adversary system of justice. 

The job of providing counsel for defendants has 
continued to expand since the U.S. Supreme Court 
rulings of the 1950'5. 18 Prior to Argersinger v. 
Hamlin, 457 U.S. 20 (1972), the right to appointed 
counsel was applicable only to indictable offenses 
which had comprised only about ten percent of the 
criminal court business. In 1972, the U.S. Supreme 
Court declared: "Absent a knowing and intelligent 
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waiver, no person may be imprisoned for any offense 
... unless he was represented by counsel at trial."19 
I n this landmark decision the right to . appOinted 
legal counsel was extended to anyone accused of 
any crime who might go to jail if convicted. The 
Court's action thereby "added a potential five million 
cases - a figure some five to fifteen times the exist~ 
ing level-to an already overburdened /egal defense 
network."2o The New Jersey Supreme Court further 
affirmed the right to assigned counsel when a de
fendant is charged with a nonindictable offense. 
The court ruled with respect to disorderly persons 
and motor vehicle offenses: 

.•. as a matter of simple justice. no indigent de
fendant should be subjected to a conviction entailing 
imprisonment in fact or other consequence of magni
tude (including the substantial loss of driving prlvi~ 
leges) without first having had due and fair oppor
tunity to have counsel assigned without cost. 21 

Not only has the mandate been extended to irlClude 
more types of offenses at more stages of the pro
ceedings but opportunities for helping the defendant 
have proliferated so that the charge of representa
tion has become incalculably more complex. 

This ruling notwithstanding. numerous examples 
of injustice resulting from lack of representation 
continue to occur. New Jersey, it must be said, 
scarcely bears the burden of this dereliction alone. 
A recent article in The New York Times contended 
that the U.S. Supreme Court guarantee of counsel 
is often not met across the country. 22 New Jersey 
sources are understandably reticent when it comes 
to a discussion of this problem but the National Legal 
Aid and Defender Association cautions that: 

No inquir:l Into the justice of a society ought to end 
with an eXamination of its laws, as it is the process 
and procedures by which these laws are implemented 
which ultimately determine whether or not the society 
is just. 23 

One source said, cryptically, that the failure to pro
vide representation is "a constant problem of inde
terminate size." The remark was intended to convey 
the fact that although "the failure to implement the 
requirements of U.S. and state law is one of the most 
serious problems of our present system, few statis
tics are available to demonstrate the magnitude of 
this problem. as most are of low visibility in our sys
tem."24 

While delay of representation is a grave matter, 
curtailment of rights seems to be eveh more flagrant 
where a minor offense is charged. There seems to be 
at best sporadic defense available in such cases 
and it tends to vary with the nature of the offense 
and the indigency of the defendant. Although New 
Jersey shares the onus of this failure with the rest 
of the nation it was one of the first states to give 
strong recognition to the criminal defendant's right 
to counsel: 

Our state was perhaps the first to direct by legls-



lalion that where an indictment has been returned 
against a defendant who Is Indigent he shall be en
titled to assigned counsel without cost. 25 

It is generally conceded that serious consequences 
may result from convictions which do not carry a 
penalty of imprisonment. The loss of one's driver's 
license, for instance, could be as calamitous as a 
brief stay in jail for some individuals. Also, many if 
not most, petty offenses present complex legal and 
factual issues that may not be fairly tried if not assist
ed by counsel. 26 However, "the volume of misde
meanor cases, far greater in number than felony 
prosecutions, may create an obsession for speedy 
dispositions, regardless of the fairness of the re
sult."27 A Legal Aid attorney in New York described 
the municipal proceedings as an "atmosphere of 
sheer havoc. "28 Elsewhere the misdemeanor trial is 
characterized by "insufficient and frequently irre
sponsible preparation on the part of the defense, the 
prosecution and the court. Everything is rush, 
rush."29 

It is difficult to gauge the exact number of unrep
resented defendants but: 

Within one northern New Jersey municipality ... 
only two percent of contesting defendants were rep
resented by counsel during the court year 1968-69. 
In a neighboring municipality attorneys reportedly 
appeared with 40% of the defendants. The same 
variance of two percent to 40% was found to exist 
In a southern shore county.30 

Another source of information31 shows that for the 
1975-76 court year, 95,077 summonses and 80,132 
warrants were filed. During the same time period, 
only 10,735 defendants charged with nonindictable 
offenses were represented by assigned counsel. No 
conclusion can be drawn from any of this data since 
multiple factors might be at work and additional in
formation is necessary before a meaningful inter
pretation of the figures can be made, (for example, 
one would need to know the number of defendants 
who were adjudged Indigent and how many defen
dants had their own attorney). Still, what data can 
be culled from the records raises questions. It seems 
highly unlikely that such a large discrepancy between 
total cases and the number of assigned counsel can 
be accounted for by privately retained counsel. 

Approximately 40,000 new adult, juvenile and ap
pellate matters were referred to the Office of the 
Public Defender in the Fiscal Year 1975. In a single 
county (Essex) 1,380 juveniles were referred and in 
the Fiscal Year 1976, child abuse cases alone ac
counted for 960 cases handled by the Office. It is 
estimated that the overall Office caseload will in
crease by some ten percent by 1977.32 While "the 
movement to expand the availability of counsel is 
pOWerful and irreversible,"33 recruitment of talented 
lawyers into criminal defense has lagged behind the 
demand. The reasons for that are multifarious but: 
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· .. a large obstacle to making criminal defense 
work more attractive as a career is the ambiguity 
of the defense lawyer's role, the uncertainty sur
rounding the standards of professional conduct ap
plicable to its performance, and the public attitude 
toward lawyers who specialize in this field.34 

This endeavor to assess some of the problems that 
beset defense attorneys and to develop standards 
which serve to guide and clarify the function is an 
attempt to lessen that uncertainty and ultimately 
improve the quality of performance. 

The problems involved in making defense counsel 
available and ensuring the adequacy of that defense, 
are inextricable from problems of requisite funding. 
In the first place, the profession must be appealing 
enough to attract the talented students and practi
tioners in the field. Along with other possible rewards 
the defense attorney must be able to expect material 
remuneration at least comparable to what can be 
anticipated in other areas of legal specialization. 
Issues of quantity and quality of representation are 
tied to funding issues in another way: offices that 
are understaffed Decause of the lack of financial 
support are plagued with unwieldy caseloads. Ex
cessive workloads inevitably result in some compro
mise of either quality or quantity or both.35 It is often 
said that public defense should be of the, same quality 
as private counsel. ImpliCit in that statement is the 
belief that the competition for clients in private prac
tice tends to foster adequate or better levels of per
formance than publicly provided attorneys. Whether 
or not competition on the open market has such a 
beneficial effect is subject to debate. There does not 
appear to be evidence that public representation is 
always, or even generally, worse than private repre
sentation.3s It is recognized however, that there is 
widespread suspiCion that this is the case, and this 
suspicion is itself a major problemY 

Whether privately or publicly retained, counsel is 
bound to have many ties with the prosecuting office 
and the court. Far from this interrelationship being 
detrimental to the role of defense attorney, it is per~ 
haps, essential for the benefit of the client that coun
sel maintain good relations with the bench and the 
opposition. Accused persons will pass in and out of 
the courts but the personnel of Which it is composed 
remain and must carryon the cooperative enterprise. 

· .. the accused's lawyer has far greater profes
sional, economic, intellectual and other ties to the 
various elements in the court system than to his own 
client. [It must be remembered that:] ... the court 
system is, in very real terms a social system. The 
public defender 'lives' with prosecutors and judges. 
He deals with them week in and week out, talking 
with them about cases, bargaining, perhaps socializ
ing. His relationship to prosecutors, judges, and 
other court personnel is permanent.'38 

Moreover: 

· .• the defender plays a role (wittingly or unwitting-
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Iy, willingly or not) in the life of the community, and 
has a relationship with the public at large. It Is naive 
and unwise for a public defender office to ignore its 
rel~tions with the private bar and the public, especial
ly since most defender offices are heavily dependent 
upon state legislatures for fiscal support. Public 
relations programs should not be the sole possession 
of large corporations and police departments (as 
witness the effective propaganda of oil companies 
and police lobbying for vastly Increased expendi
tures); defender offices should seek to enhance 
their credibility with the public at large.39 

Such features of the defender's environment tend 
nevertheless, to push him or her into the role of me~ 
diator at some cost or threat to the purity of the com
mitment to the client. It is not hard to understand how 
the appearance of fraternization would make the 
defendants uneasy, not to say cynical, toward the ad
versary process. 

It comes as no surprise to learn that legally indigent 
accused are suspicious and distrustful of appointed 
counsel generally, including public defenders ... Many 
indigent accused at least in urban areas, are often 
brimming with hostility on initial contact. 40 

To maintain credibility it is important for defense 
counsel to recognize the continual involvement in a 
struggle against forces inherent in the practice of the 
profession. 

Skepticism and distrust are most acute when the 
counsel is a public defender. At least in the case of 
privately retained counsel, the accused feels a 
choice has been made. It seems natural to suppose 
that detachment and lack of concern woulci be more 
likely to color the relationship where defense counsel 
is appointed by the court. When the defender is an 
employee of the state, in some cases it becomes 
even more difficult for the accused to believe that 
counsel is not working with other state employees. 
Put simply, defendants reason that "any two or more 
persons receiving money from a common source 
~ust have common interests."41 Hence, it is felt that 
Since prosecutor and defense attorney are co
employees, they cannot reCilly fight with each other 
and in fact will work together. 

Another ground for distrust is the belief among 
defendants that unlike a private attorney whose liveli
hood depends upon a reputation of many victories, 
the public defender 'gets his money' whether skillful 
or inept. 42 Furthermore, there persists the conviction, 
not altogether fanciful, that public defenders aspire 
to become prosecutors and, ultimately, judges. An 
accused may feel that the defender is a.t pains to 
collaborate with the prosecutor in the attempt to fur
ther his or her own career. 43 

So it is often against such diffuse currents of anti
pathy and distrust that the defense attorney under
takes a professional role. In addition to these adversi
ties the American Bar Association states that the 
defense attorney will not often win if winning Is de
fined in terms of an acquittal for the accused.44 New 
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Jersey figures for 1973-1974, however, indicate that 
in completed jury trials 41 % of the indictments and 
accusations resulted in acquittals with 59% of the 
cases resulting in convictlons. 45 

Gaining acquittal is not, of course, always possible; 
neither is it the only substantial help Which defense 
counsel may provide for the client. 

The defense function in a criminal case is a much 
bro~der responslblity than courtroom advocacy; the 
duties extend far beyond the courtroom in both time 
and place. 46 

Addressing the factual issues of the case counsel 
may find, for example, that on closer inspection the 
evidence does not support the crime charged. The 
defendant may have had a passive or secondary role 
in the crime or there may be other mitigating factors 
which would support a Jesser charge or some other 
measure of relief for the accused. In some situations 
it may be incumbent on defense counsel to enter int~ 
plea negotiations. Counsel may a.lso be instrumental 
in maintaining the employment of the accused While 
awaiting trial and other services either directly or 
through pretrial intervention. 

It has been alleged that counsel is sometimes 
appointed after the defendant has already spent 
some time in jail. Perhaps there are cases when the 
delay occurs because of the time it takes to establish 
indigency. If a defendant initially waives the right to 
counsel and then reverses that decision, there can 
be a delay in appointment of counsel. Whatever the 
cause, the phrase 'justice delayed is justice denied' 
is not merely a cliche; in a delay much is sacrificed 
in terms of adequate representation and obviously 
this is a serious problem for public defenders and 
their clients. The National Legal Aid and Defender 
Association Recommends: 

Effective representation for every eligible person 
should be available either when (a) the individual is 
a~rested, (b~ the pl~rson believes he is under suspi
cion of havmg committed or of participating in a 
crime, or (c) the p:erson believes that a process will 
commence resultin;g in a loss of liberty or the Imposi
tion of a legal disa1bility, whichever occurs earliest.47 

The New Jersey OfiNce of the Public Defender adds to 
that: :'in any evenll upon request." The Argersinger 
deCISion does nol£ require counsel's presence any 
earlier than neces,sary to represent effectively the 
defendant at trial. However, if basic rightfof the ac
cused are to be protected it is of critical imt)ortance 
to engage the defense at the earliest possible op
portunity. A dela.y in appointing counsel of even one 
or two days could allow a number of procedural 
irregularities to occur which defense counsel {tlight 
have obviated. 48 Furthermore, a brief delay is all it 
takes for certain crucial evidence to disappear. 

!n many cases investigation can be effective only if It 
IS begun very soon after the criminal event. Persons 
at the scene may then recall the presence of other 
persons and characteristics idehtifying them which 
might otherwise be forgotten. Locating witnesses 



requires an Immediate beginning, particularly in 
areas where the population is highly mobile. A 
defense attorney who enters the case early can make 
that beginning himself, or he can direct the police or 
investigating authorities toward exculpatory informa
tion. 

.. ,both defense and prosecution must have enough 
time before trial to make appropriate use of tech
niques for Ident!fying weapons, fingerprints, or cloth
ing or to obtain psychiatric evaluations of the defend
ant or a witness. 49 

Moreover, counsel means advice and sagacious ad
vice requires a thorough understanding of the situa
tion which cannot be gained without sufficient time to 
assess the facts. If counsel is appointed late in the 
case It is unlikely there will be the requisite time. 

In New Jersey there have been claims where 
defendants have not been offered counselor if of
fered did not understand it was their right. The most 
common case is where defendants waive their right 
to counsel because they do not fully comprehend the 
implications of the waiver. The problems that ensue 
may not appear to be defender-related though a 
trained eye could recognize the problems as ones 
that either would not have arisen or would have been 
alleviated by expert counsel. 

The prevailing opinion of the courts today is that 
since the objective is to ensure a fair trial, the need 
for counsel cannot be determined by the seriousness 
of the crime, The assistance of counsel is the best 
protection the criminal justice system can offer 
against conviction of the innocent. Conviction of the 
innocent is as much to be avoided (;, Municipal Court 
as in the courts of general jurisdiction. 

While the right to counsel is recognized as funda
mental and the importance of counsel's early in
volvement is generally conceded, the importance of 
continuity of counsel remains to be stressed. 

Ther.e are two general case processing systems 
available to defender offices, namely, stage repre
sentation and continuous representation. Stage (or 
horizontal or zone) representation Involves a system 
whereby each attorney Is assigned to one stage of the 
criminal process and represents only those defen
dants who pass through that stage on their way to 
final case disposition. I n contrast, continuous (or 
vertical or one-to-one representation) provides a 
defendant with only one attorney from the com
mencement through the trial disposition and sentenc
ing of the case. Many metropolitan public defender 
offices have adopted a system of stage representa
tion for reasons of apparent processing efficiency 
and economic feasibWt!I. 5o 

It has been reported that in many, if not most 
cases, one attorney is assigned to represent the ac
cused during the initial stages and then another 
counsel Is assigned later in the case as in "stage 
representation.' , 

Critics of stage representation contend that the re
petition of effort causes inefficient case processing. 
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That is, since each lawyer is contacting the case for 
the first time, he must re-interview the client. More
over, often the trial attorney is ignorant of Important 
aspects of the case, not having been present at the 
preliminary or probable cause hearing (particularly 
if the case file is slipshod or sparse): consequently, 
the attorney may have to start from scratch with both 
prosecution and defense witnesses and may be com
pelled to re-search aspects of the law. Furthermore, 
not only does the repetition of effort promote overall 
inefficiency, but the division of labor hinders effective 
representation, for It results in a lack of a unified 
strategy for individual cases.51 

For example, two individual attorneys might not even 
communicate with each other. Even if both attorneys 
are in touch with each other, their respective methods 
of operating may be quite divergent so that it is diffi
cult for the second attorney to pick up the strands of 
the initial representation and build his own case. 

In addition, stage representation encourages a lack 
of accountability or responsibility on the part of attor
neys for particular clients. Because the attorney has 
no continuing relationship with his client, he can 
rationalize his errors. Furthermore, the absence of 
complete responsibility for each case undermines 
zealous and dedicated representation necessary in an 
adversary system. 

Finally, the horizontal practi';~l is alienating to the 
lawyer and depersonalizing and disconceriing for the 
client. It results in an impersonal attitude on the part 
of the attorney and may result in a lack of the com
munication requisite for defense wOik. Moreover, 
defendants often feel that they have not received 
adequate representation from the public defender's 
office. 52 

The New Jersey Defense Attorneys Interviewed 
were skeptical of "stage or horizontal representa
tion" for the above reasons. Local sources say that it 
is imperative that the same person who is called in 
as counsel at the first stages prepares the case, 
supervises investigation, does the trial work and re
mains all the way to the conclusion. Imperative, that 
is, if the representation is to be the most effective 
defense that can be achieved. The New Jersey sys~ 
tem has been described as a mixture of stage and 
continuous representation. 

Economic factors, statutory requirements and 
increased indigency have accelerated demands for 
Public Defender services in both adult and juvenile 
programs. With sufficient financial support and ade
quate resourcas the Office of the Public Defender 
maintains that there can be a more rational disposi
tion of cases. When represented by the Office, the 
likelihood of a defendant receiving alternative treat
ment is increased. For instance, instead of being 
sent to jailor placed on ordinary probation, defend
ants may be channeled into a drug program, an 
alcoholic treatment program or other constructive 
treatment facilities. Adjudicated juveniles may be 
placed in drug and psychiatric treatment programs, 
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foster homes or residential group homes. Not only 
does such alternative treatment help to relieve the 
burden on overcrowded institutions, but it represents 
a substantial savings of public money. Many modern 
theorists contend that such intervention promises to 
break the cycle of recidivism. 

There are continued efforts to stress Municipal 
Court disposition of cases whenever possible on the 
assumption that time and money are saved when 
indictable matters can be handled expeditiously at 
the Municipal Court level. Moreover, a defendant who 
may b8 incarcerated is spared the unconscionable 
delay that all too frequently results while awaiting 
trial in a County Court. As has been noted, Municipal 
Courts are already strained. 

The Office of Inmate Advocacy operates under the 
auspices of the Public Defender's Office. The pro
gram is authorized by statute to represent the inter
ests of inmates in such disputes and litigation as will, 
in the discretion of the Public Defender, best ad
vance the interests of inmates as a class on Issues of 
general application to them and may represent in
mates with any principal department or other depart
ments of State, county or local government. The Of
fice gives inmates of State, county or municipal 
correctional and detention facilities a - ;eans of airing 
complaints and legally challenging adverse condi
tions of their confinement. It actively in!Jestigates 
prison and parole practices on a statewide basis and 
staff members meet regularly with administrators 
responsible for negotiating fair and equitable solu
tions to inmate problems. The Office also keeps a 

check on county facilities and has negotiated the 
peaceful resolution of three prison disturbances. In 
Fiscal Year 1976, 2,000 matters requiring assistance 
were referred to the Office of Inmate Advocacy. 
Because of budget constraints the Office was able 
to intervene in only 400 of the 2,000 cases. Though 
modern theorists on penal reform recognize the im
portanee of acceptable channels for redress of frust
rations and tensions, an<;l parole revocation matters 
handled by the Offio@ have been escalating ;steadily. 
the Office of Inrnate>1'Advocacy has been writter, out 
of the current budget due to lack of funds. Because 
of financial support from the State Law Enforcement 
Planning Agency, it is GOntil111ing to operate but its 
existence remains tenuous. 

I n the face of the extensive responsibilities with 
which the Public Defender's Office is chCl,rged, the 
need to augment pre,sent re1sources can hardly be 
disputed. The New Jersey Chief Justice wrote of the 
necessity of increased support in connection with the 
growing concern for speedy trials: " 

... present prosecutorial staffs of lawyers in almost 
every county outnumber legal Public Defenders by an 
average of two to one, in some counties this imbal
ance reaching the proportion of three to one or more 
... bearing in mind that the defbl1se of the indigent Is 
constitutionally and statutorily required, and that 
there can be no trial (speedy or otherwise) without 
defense ..• one n,ust anticipate that a massive attack 
on this problem will necessarily Involve additional fi
nancial support. •. lt may be necessary to develop ... 
a statutory provision with respect to personnel and 
expenses of the Public Defender on a county basis.ij3 

New Jersey's Status in Comparison with the National Standards 

Prosecution 

New Jersey case law specifies that the prosecutor 
is "the chief law enforcement official" of the county, 
whose responsibility it is to detect, arrest and pro
secute criminal offenses54 and also "not merely to 
convict but to see that justice is done" (State v. 
Orecchio, 16 N.J. 125 (1954)) but beyond this, the 
various court rules and statutes follow NAC in leaving 
the responsibllties of the prosecutor largely unde
'lined, to be pieced out by inference and the reader's 
prior knowledge of the New Jersey Law. (Court Rules 
3;7-2,2:3,2:5,3:13-3,3:21,3:4(2). 3:9(3)). 

New Jersey Court Rule 1 :14 includes a fairly full 
statement of what the prosecutor may not do, incor
porating in toto the ABA Disciplinary Rules. County 
prosecutors in New Jersey are also subject to dis
ciplinary censure of the ethics committee in their 
county (R 1 :20) which includes rules of general 
application to official and professional conduct. 

ABA Pros0cution Standard 5.1 recommends t.hat 
the court have control of the trial calendar. New 
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Jersey practice has been to allow court scheduling 
to fall to the court clerk or the assignment judG,t~. 

Both ABA Prosecution Standard 2.3 and NAC 
Courts Standard 12.1 urge that all prosecutor's 
positions be full-time ones. Apart from case load 
considerations, this is desirable in order to minimize 
conflict of interest. The commentary to NAC Courts 
Standard 12.1 explicitly acknowledges that New 
Jersey has been moving in the right direction. Sixteen 
of the counties in New Jersey have full-time prosecu
tors. Nevertheless, there remain five counties, 
Cumberland, Gloucester, Salem, Sussex and Warren, 
which do not. In order to meet the national goal, 
all counties should employ full-time prosecutors. 

National Advisory Commission Courts Standard 
12.1 stipulates that a person must have had at least 
four years practice of law before assuming theaffice 
of the prosecutor. N.J.S.A. 2A:158-1 exceeds that 
requirement stating that the "prosecutor must have 
been admitted to the practice of law in New Jersey 
for at least five years," whereas it requires an assist
ant prosecutor merely to have been admitted to. the 
Bar. 



NAC Courts Standard 12.5 mandates training 
courses for prosecutors prior to thei; taking office, 
in-house training programs for new assistant pro
secutors in metropolitan prosecution offices and 
formal prosf'Gutors training courses each year for 
both prosecutors and their assistants. ABA Prosecu
tion Standard 2.6 reads: 

Training programs should be established within the 
prosecutor's office for new personnel and for con
tinuing education of his staff. Continuing education 
programs for prosecutors should be substantially ex
panded and public funds should be provided to enable 
prosecutors to attend such programs. 
While there are no standards for the education 

and training of either prosecutors or assistants which 
are comparable to ABA and NAC standards, the Pro
secutor',) Supervisory Section, Division of Criminal 
Justice, in New Jersey issued the following informa
tion on a recently developed training program for the 
training of prosecutors and their staff: 

All newly appointed Assistant Prosecutors and Deputy 
Attorneys General are enrolled in the Prosecutors 
Training Course which is given by the Prosecutors 
Supervisory Section pursuant to SLEPA funding. This 
course is a four-day intensive program that is con
ducted in residence at a public accommodation with-
In the State of New Jersey. The course curriculum 
Involves all of the areas of criminal law that each 
newly appointed Assistant Prosecutor or Deputy 
Attorney General must be familiar with. The lecturers 
Include the most outstanding present and former 
Prosecutors and Assistant Prosecutors of New Jersey 
as well as members of the staff of the Division of 
Criminal Justice. Further the Prosecutors Supervisory 
Section offers an Advanced Prosecutors Training 
Course funded by SLEPA which is offered to experi
enced prosecuting attorneys in the areas of advanced 
trial tactics and problems. This course is an in
residence course given over a three-day period, and 
the most outstanding criminal prosecuting and de
fense attorneys throughout the Nation are invited to 
lecture at this particular course. Further, the Pro
secutors Supervisory Sec ion offers various special
ized course for the benefit of experienced Assistant 
Prosecutors and Deputy Attorneys General in the 
areas of Homicide Investigation (five days), Investi
gation of Criminal Financial Transactions - White 
Collar Crime and Official Corruption (ten days) and 
the Investigation of Child Abuse Cases (three days). 
Also, the Prosecutors Supervisory Section has con
ducted extremely worthwhile ("-:lucational programs 
during the past two annual conventions of the County 
Prosecutors Association of New Jersey involving 
such Important topics as the investigation of rape and 
other sex crimes, organized criminal activity, relation
ship with press, etc. Assistant Prosecutors attend 
various courses conducted by the New Jersey State 
Police Training BUr€laU at Sea Girt in such areas as 
organized crime, narcotics and sex crimes. 
Recommendations on discretion from the 1976 

Prosecutor's Convention55 detail various considera
tions which legitimately bear on a deciSion whether to 
prosecute. They are in agreement with ABA, The 
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latter differs primarily in making it explicit that the 
prosecution should be informed about and give con
sideration to whatever facilities and programs there 
are for noncriminal disposition and that the prosecu
tor should give no weight to the personal or political 
advantages or disadvantages which might be reaped 
from one decision or the other. More controversially, 
it specifies that the prosecutor should not take into 
consideration a tendency of juries not to convict per
sons accused of certain types of offenses. 

The National Advisory Commission differs from 
ABA and Serious Crime: A Criminal Justice Strategy 
in ways which show its heavy utilitarian bias. It says 
that an accused should be 

screened out of the criminal justice system when the 
benefits to be derived from prosecution or diversion 
(sic) would be outweighed by the costs of such 
action. (NAC Courts Standard 1.1). 

It does not face a crucial philosophical question for 
this approach, namely, whether some "benefit" is 
derived from the sheer fact that, say, someone who 
rapes or tortures for kicks is forced to suffer. Speci
fically, NAC Courts Standard 1.1 lists the following as 
factors to be weighed in a decision to prosecute: the 
impact of prosecution on the accused and his or her 
family, especially in terms of financial hardship or 
disruption of family; the possible effects of further 
proceedings on potential offenders other than the 
accused; the possible effects on the accused, for 
example, confirming him or her in a criminal career; 
and the "direct cost of prosecution, in terms of 
prosecutorial time, court time and other factors." 
None of these is mentioned by ABA or the New 
Jersey Prosecutor's Convention recommendation. 

The American Sar Association Prosecution Stan
dard 2.4 states that prosecutors should have the 
necessary "resources" for the effective operation of 
thDir office. NAC Courts Standard 12.6, ~lowever, 
specifies that: 

The prosecutor's office should have a file control sys
tem capable of locating any case file in not more than 
30 minutes after demand, and a statistical system, 
either automated or manual, sufficient to permit the 
prosecutor to evaluate and monitor the performance 
of his office. 

New Jersey falls short of this standard. Some prose
cutors have indicated that they have serious difficulty 
in locating files. Several have expressed the convic
tion that automated or semi-automated filing systems 
would carry them a long way toward compliance with 
NAC standard. 

Both ABA Prosecution Standard 2.5 and NAC 
Courts Standard 12.7 and 1-2.4 requires that each 
prosecutorial office produce a detailed manual of 
poliCies and office procedures for internal distribution. 
New Jersey requires no such manual and is thus not 
in compliance with the national standards. Presum
ably one such manua~ could be produced for the 
state, with provision for certain details to be decided 
upon county by county. Such a manual would help 



"assure the maximum practicable uniformity" and 
"eliminate undesirable discrepancies in law enforce
ment policies" {NAC Courts Standard 12.4 (2)). 

NAC Courts Standard 12.9 stipulates that the pro
secutor "should establish regular communications 
with correctional agencies for the purpose of deter
mining the effect of his practices upon correctional 
programs." New Jersey falls short of the NAC stan
dard in that many prosecutors have noted that they 
have little or no communication with corrections. 
Indeed, some have stated that they have no notion 
as to how or to what exter.! their actions react with 
those of other agencies. It has been claimed for 
example that an assistant prosecutor who recom
mends a given sentence is seldom informed as to 
how the parole system is likely to deal with an of
fender who is so sentenced. 

NAC Courts Standard 4.11 addresses the question 
of priority case scheduling. The New Jersey prosecu
tors issued resolutions on priorities at the 1976 Pros
ecutor's Conference which recognize that the limit
ation of resources compel prosecutors to make 
choices and that such choices should reflect prin
ciples rather than whims. They urge that prosecutor
ial resources be devoted primarily (but not exclu
sively) to "impact crimes." Impact crimes are, 
roughly, those crimes which involve the most seri
ous intrusions upon individual freedoms, including 
serious crimes against the person and breaking and 
entering of a dwelling. The statement also urges 
the review of criminal laws in tJew Jersey with the 
possibility of retaining only serious offenses within 
its purview. 

Because the hiring and keeping of competent 
assistants is a major problem for the office of the 
prosecutor, tenure has been discussed as a possible 
solution. The NAC Courts Standard 12.2 Commentary 
says that "job security, such as that which would 
be provided by making the position of assistant pros
ecutor a civil service position or its equivalent, 
might facilitate the hiring of qualified young lawyers." 
However, the commentary goes on to state that the 
freedom of action in office management is necessary 
to assemble a qUfllified staff. The Commission con
cluded that the pmsecutor must retain the authority 
to replace iess than 3atisfactory assistants. Tenure 
is, nevelftheless, a subject that New Jersey legis
lators may wish to consider. 

Defense 

The ABA and NAC have developed standards and 
goals for the effective implementation of defense 
services for the poor and indigent. ABA Defense 
Services Standard 1.1 and NAC Courts Standard 13.1 
state that one objective of the Bar be that of ensuring 
the provision of competent counsel to all persons 
who need representation in criminal proceedings. 
The NAC, however, expands the responsibility of 

111 

representation, upon request, beginning at the time 
the individual is either arrested or requested to parti
cipate in an investigation. Representation should 
continue during trial court proceedings and through 
the exhaustion of all avenues of relief from convic
tion. N.J.S.A. 2A:138A-9 provides for defense ser
vices through either the professional staff of the 
Public Defender's Office or pool attorneys selected 
from the private Bal. 

N.J.S.A. 2A:158A-2 defines indigency as not hav
ing the present financial ability to secure competent 
legal representation and to provide all other neces
sary expenses of representation. Partial payment is 
required where a defendant has the means to meet 
some part oHhe costs of services (N.J.S.A. 2A:158A-
14). A person claiming indigency is required to fill 
out the appropriate form prescribed by the Adminis
trative Director of the Court. The public defender has 
the power to investigate the defendant's financial 
status and to determine indigency (N.J.S.A. 2A:158A~ 
14), 

N.J. S.A. 2A: 158A-5 states that the Office of the 
Public Defender provide legal representation for any 
indigent formally charged with an indictable offense. 
The Public Defender's jurisdiction has been enlarged 
to provide legal representation for any person 
charged with a disorderly persons offense or a vio
lation of any law, ordinance or l'egulationof a penal 
nature where there is a likelihood that the person so 
charged if convicte'j, will be subject to imprisonment 
or, in the opinion of the court, any other consequence 
of magnitude (N.J.S.A. 2A:158A-5.2). The Office has 
also been given the jurisdiction to provide legal re
presentation for any person on parole from a State 
correctional institution or otherwise under .parole 
supervision who is charged with violation of parole 
(N.J.S.A. 2A:158-5-1). 

New Jersey requires referral to the OffiCe of the 
Public Defender as early in the proceedings as possi
ble and whenever practicable before arraignment. 
N.J.S.A. 2A:158A-4 requires provisional representa-
tion in the event that a final determination of indi
gency has not been made. Substantial cause must be 
shown if a lawyer requests to leave a case and wlth~ 
drawal is only permitted by leave of the court (State v. 
Lowry, 49 N.J. 476 (1967)). Services of the Office of 
the Public Defender are to be rendered before County 
Courts of New Jersey, Juvenile and Domestic Rela
tions Courts, the State Parole Board, institutional 
paroling authorities, Municipal Courts, Appellate 
Courts and appeals to Federal Courts (N.J.S.A. 
2A:158A-5; Court Rule 3:22-6(a) and (b); Court Rule 
3:27-1.2}. 

When a person is taken lntocustody or otherwise 
deprived of freedom, he should immediately be 
warned of his right to the assistance of a lawyer. 
This warning should be followed at the earliest 
opportunity by the formal offer of counsel preferably 
by a lawyer, but If that is not feasible, by a judge or 



magistrate (ABA Defense Services Standard 5.1 and 
NAC Courts Standard 13.3). ABA spells out the fact 
that the offer should be made in words that are easily 
understood and stated expressly that one who is un
able to pay for adequate representation is entitled to 
have it provided without cost (ABA Defense Services 
Standard 7.1). 

Both standards stat"} that if the defendant refuses 
the offer of counsel, it must be clear that he or she 
has the power to make this choice intelligently. If 
age, mental capacity, experience, the nature or com
plexity of the case, or any other factor seem to 
hamper the ability to decide to waive this right, coon
sel should still be provided (ABA Defense Services 
Standard 7.2, NAC Courts Standard 13.3). However, 
if a waiver is accepted it must be in writing and done 
after the accused has met with counsel at least once. 
The right to a lawyer must be repeatedly offered 
throughout all subsequent stages of proceedings at 
which the defendant appears without counsel (ABA 
Defense Services Standard 7.3). 

Court Rule 3:4-2 requires that the defendant af
firmatively and with understanding of the waiver of 
his or her right state the intention to proceed without 
counselor the case is referred to the Office of the 
Public Defender. New Jersey does not require that an 
accused consult with a lawyer at least once and a 
lawyer is not provided for that purpose. The rule does 
not appear to require that the waiver be in writing. 
However, it is clear that once refused, counsel should 
be reoffered at all subsequent stages of the proceed
ings (State v. Jenks, 32 N.J. 109 (1960)). 

ABA Defense Services Standard 1.2 recommends 
that counsel be provided in a systematic manner, 
according to a plan employing a defender or assigned 
counsel system or a combination thereof. The local 
jurisdiction should choose a method of providing 
counsel which is suited to its needs from the full 
range of systems (ABA Defense Services Standard 
1.3), NAC Courts Standard 13.6 leaves the adminis
tration and organization of defender services open to 
either local, regional or statewide control. However, 
it dOes state that defender services should be organi
zed and administered in a manner consistent with 
the needs of the local jurisdiction. The standard 
fUrther suggests that financing of defender services be 
provided by the state. New Jersey differs from the 
ABA standard in that N.J.S.A. 2A:158A-1 et. seq. 
provides a state system for the defense of indigents. 
The New Jersey system is more consistent with NAC 
Court Standard 13.6 which requires only recognition 
of local needs within a unified system. 

In adopting plans for the selection and supervision 
of assistant or deputy public defenders, the ABA and 
NAC wanted to ensure the integrity of the relation
ship between lawyer and client (See ABA Defense 
Services Standard 1.4 anti NAC Courts Standard 
13.8). Accordingly, they recommend the public de
fender be as independent as possible, free from polit-
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ical influence to the same extent as lawyers in private 
practice. Both studies recommend establishment of 
independent boards to select and supervise assistant 
and deputy public defenders. 

N.J.S.A. 2A:158A-12 provides for the attorney
client privilege. N.J.S.A. 2A:15A-11 states that the 
duty of the lawyer is the same as if privately em
ployed. The Public Defender is appointed by the Gov
ernor, with the advice and consent of the Senate, for 
a five year term (N.J.S.A. 2A:158-4). According to 
N.J.S.A. 2A:158A-3, control of the Office of the Public 
Defender or assigned counsel is not provided by a 
board of trustees but is within the Department of 
the Public Advocate, which has no control over the 
Office. Attorneys in the Office of the Public Defender 
are required to adhere to the standards and level of 
performance established by the New Jersey Supreme 
Court (N.J.S.A.2A:158A-13). Judicial supervision 
over the public defender and assigned counsel 
appears to be no greater than lawyers in private prac
tice. 

The ABA and NAC require supporting services for 
attorneys to provide adequate defense (See ABA 
Defense Services Sandard 1.5, NAC Courts Standard 
13.14). Supporting services should include not only 
those services and facilities needed for an effective 
defense at trial but also those that are required for 
effective defense participation in every phase of the 
process, including investigation, determinations of 
pretrial release, competence to stand trial, appropri
ate social services and disposition following convic
tion. N.J.S.A. 2A:158A-5 recommends all necessary 
services and facilities of representation (including 
investigation and other preparation) be provided in 
all cases. According to State v. Ryan, 133 N.J. Super. 
1 (Somerset County Ct., 1975), an indigent defendant 
is entitled to the services of an expert without cost 
when such services are necessary for an adequate 
defense. 

ABA Defense Services Standard 2.1 and NAC 
Courts Standard 13.5 provide for a method of deliver
ing defense services and distributing assignments to 
attorneys. The ABA reco'mmends that except where 
there is need for immediate assignment for temporary 
representation, assignments should not be made to 
lawyers merely because they happen to be present in 
court at the time the assignment is made. A lawyer 
should never be assigned for reasons personal to the 
person making the assignments. If the volume of 
assignments is substantial, the plan should be admin
istered by a competent staff able to advise and assist 
assigned counsel. The NAC provides for a full-time 
public defender system and a coordinated assigned 
counsel system involving substantial participation of 
the private Bar. The public defender office should 
have responsibility for compiling and maintaining a 
panel of attorneys from which a trial judge may 
appoint an attorney to a particular defendant. The 
trial court should have the right to add to the panel 
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of attorneys not placed on it by the public defender. 
In New Jersey the Public Defender divides the case 
workload of the Office between the professional staff 
and the trial pool or pools which are availaole to serve 
as counsel on a case basis as needed (N.J.S.A. 2A: 
158A-9; 2A:158A-7 (c-e». 

ABA Defense Services Standard 3.2 and NAC 
Courts Standard 13.7 agree that the Office of the 
Public Defender should be staffed with full-time per
sonnel. NAC attempts to establish a salary relation
ship by providing the public defender with compensa
tion at a rate not less than that of the presiding judge 
of the trial court of general jurisdiction. The ABA rec
ommends a method of compensation for assigned 
counsel where such compensation would be deter
mined by the court within specified statutory limits. 

N.J.S.A. 2A:158A-4-6, provides for the salaries of 
the Public Defender, the deputiEls and assistant 
public defenders. The salary levels are established 
by the Public Defender (N.J.S.A. 2A: 158A-6), pool 
attorneys are paid on a case basis and assigned 
counsel are compensated for their expenses (N.J.S.A. 
2A:158A-7 (d». 

ABA Defense Services Standard 3.3 and NAC 
Courts Standard 13.13 suggest the Public Defender's 
Office should be located in a place convenient to the 
courts and within the neighborhood from which the 
clients originate. Furthermore, the public defender 
should be furnished with a library of sufficient size. 
In the interest of good community relations, the NAC 
states the public defender should be sensitive to all 
of the problems of his or her client community. In 
New Jersey the Office of the Public Defender is 
headquartered in Trenton and has 18 field offices, 
including an appellate section in East Orange. The 

headquarters section is composed of the Public De
fender and two assistant public defenders who han
dle liaison work In the Northern and Southern Re
gions of the State and supervise the statewide juve
nile program as well as the Appeals Section and a 
pilot Municipal Court program. The present comple
ment of the Office is 166 trial attorneys, 33 appellate 
attorneys, 138 investigators and pools of private 
attorneys maintained to participate on a case basis 
as directed by statute. This practice of maintaining 
private attorneys ensures interest in the adminis
tration of criminal law and expert assistance where 
required and enables the Public Defender to avoid 
conflicts of interest where multiple defendants are 
involved. I n accordance with the terms o(the Public 
Defender Act,56 a schedule of rates for pool attorneys 
has been established. The Public Defender formu
lates overall policy and directs thE;! program's admin
istration. The regional offices cover areas compara
ble to the jurisdictions of Superior Court assignment 
judges and are responsible for supervising case
loads, maintaining the volunteer attorney pools and 
supervising reports of cases received and their dis
position to headquarters. Assistant Deputy Public 
Defenders are assigned to a region on the basis of 
case load and the number of criminal court judges in 
each county. In addition to the aforementioned du
ties, the staff attorneys make court appearances at 
night, interview witnesses, visit defendants at the 
various institutions and render emergency assistance 
in court. The Appeals Section handles all matters of 
an appellate nature arising irl the regional offices and 
also acts as a clearinghouse, furnishing data on new 
court decisions and new statutory regulations to all 
staff members. 

Commentary 

I n developing standards for the prosecution and 
defense, the Advisory Committee attempted to reach 
a compromise position between too little and too 
much detail. A considerable body of case law has 
evolved to define the role of the prosecutor. This 
is much less true of the defense counsel's role, but 
both advocates are governed by the basic profes
sional rules of ethics and propriety. On the one hand 
members felt it would be remiss to settle for a stan
dard stating only that each advocate was bound by 
the ethical canons and rules of the profession. On 
the other hand, it is doubtful that an exhaustive list 
of prescriptive rules and recommendations to govern 
the activities of defense and prosecution would be 
either feasible or desirable. 

The recommendations herein represent an attempt 
to reach a middle ground b-etween the two extremes. 
In view of the influence and authority wielded by 
the prosecutor and the incontestable significance 
of the defense attorney, it was deemed worthwhile 
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to spell out and, in some instances, even underscore 
legislative mandates, the requirements, responsibili
ties, duties and expectations of each position. As 
might be expected, those standards which embodied 
some departure from either national standards or 
local practice elicited the most energetic eXI/::hange 
of views. 

Prosecution 

"Prosecutor" in this report refers to all prosecut
ing authorities except Municipal Court prosecutors. 
The Committee concurred on the matter of salary 
parity between full-time judges and full-time prosecu
tors. In Standard 5.2 entitled !'Assuring High Stan
dards of Professional Skill" the prosecutor has at 
least as much authority and responsibility as a judge 
and that equality should be reflected in comparable 
qualifications as well as in salary. 

A standard recommending the requirement of ten 



years prior experience in the practice of law was 
the outcome of the Committee's discussion. Such a 
requirement exceeds N.J.S.A. 2A:158-1, which re
qUires five years prior experience. While there was 
some discussion of the pros and cons of such a re
quirement, the Committee ultimately decided that the 
advantage, other things being equal, of the added 
maturity and experience encouraged by such a re
quirement outweighed possible disadvantages. 

The area of concern which generated the most 
intense discussion had to do with the prosecutor's 
investigative role. More specifically the debate cen
tered on Whether or not the prosecutor should have 
the power to subpoena witnesses. There were strong 
sentiments in favor of wording the standard so that 
it stated that the power to issue subpoenas would 
remain with the court but the prosecutor could apply 
to the court in much the same manner as for search 
warrantS. Bringing someone in for questioning, in
dependent of the grand jury, is a serious matter 
and subject to abuse. To subpoena someone to ap
pear for questioning is a seizure and as such pre
sents Fourth Amendment problems. Whereas sub
poena power without the intervening application 
would be more efficient, those opposing this stan
dard held that inefficiency was to be preferred over 
the possible risk to people's rights. Just as a judicial 
decision is needed to issue a subpoena to search 
someone's house in derogation of the Fourth Amend
ment, the argument continued, so a similar check 
should be obtained before anyone can be ordered 
to appear for questioning. Opposing that suggestion 
was the claim that such a procedure would be pro
hibitively inefficient, especially in a large county 
prosecutor's (lffice. Arguing in favor of giving the 
prosecutor the power of an in-house subpoena, in
dependent of the grand jury, were those who claimed 
that anything short of that inhibited the investigative 
process. Since the prosecutor is expressly charged 
by statute with the responsibility for detection, 
investigation, as well as arrest and conviction of 
criminals, that duty should not be thwarted. It was 
concluded that if the standard limiting the function 
of the grand jury is enacted, then many of the powers 
and obligations of the grand jury would fall to the 
prosecutor's office, in which case it would be impera
tive that the prosecutor have subpoena power. 

The subject of the prosecutor's role in sentencing 
inspired spirited exchange. The American Bar Asso
ciation gave weighty reasons for not permitting the 
prosecutor to make recommendations concerning 
sentencing. In brief, the ABA argues that in highly 
publicized cases where the prosecutor's position is 
made known, the judge might be put in a difficult 
pOSition. A great deal of political pressure might be 
brought to bear on the judge whereby he would feel a 
need to justify his stand to the public, Some felt that 
though the prosecutor might not take a position in 
every case, a recommendation from the prosecutor 
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should certainly not be precluded. It was generally 
agreed that the judge would hear the prosecutor's 
statement as to the gravity of the situation. The Com
mittee also decided the standard should express 
that the prosecutor is invited to report the State's 
position and comment in general terms on the facts 
that support such a position, but that he would not 
ordinarily make recommendations. 

A county prosecutor "within the orbit of his dis
cretion inevitably has various choices of action and 
even of inaction" (State v. Winne, 12 N.J. 1953, 
175). This broad prosecutorial discretion is funda
mental to the office and "no rigid code of conduct 
is possible" or desirable. However, in keeping with 
the Committee's desire to structure and make more 
uniform other discretionary decisions, members 
agreed the decision to charge might be facilitated by 
the use of guidelines. To that purpose the Committee 
accepts the guidelines issued by the County Prosecu
tors Organization: 

A prosecutor may in sOll1e circumstances and for 
good cause consistent with the public interest de
cline to prosecute notwithstanding that evidence may 
exist which would support a conviction. A prosecu
tor may decline to prosecute an offense if, having 
regard to the nature of the conduct charged and the 
attendant circumstances he finds that the defen
dant's conduct: 

a. Was within customary license or tolerance, 
neither expressly negated by the person whose 
interest was infringed nor Inconsistent with 
the purpose of the law defining the offense; 

b. Did not actually cause or threaten the harm or 
evil sought to be prevented by the law defining 
the offense or did so only to an extent too trivial 
to warrant the condemnation of conviction; or 

c. Presents such other extenuations that it cannot 
reasonably be regarded as envisaged by the 
Legislature in forbidding the offense. 

Among the factors which a prosecutor may properly 
consider in exercising his discretion are: 

a. The prosecutor's reasonable doubt that the 
accused is in fact guilty; 

b. The extent of harm caused by the offense; 
c. The disproportion of the authorized punishment 

in relation to the particular offense or the of
fender; 

d. Possible improper motives of a complainant; 
e. The prolonged nonenforcement of a statute, 

with community acquiescence; 
f. The reluctance of the victim to testify; 
g. Cooperation of the accused in the apprehen

sion or conviction of others; 
h. Availability and likelihood of prosecution by 

another jurisdiction. 

New Jersey has a history of commendable con
cern for prosecutorial quality and performance. It 
was in this tradition that the Committee adopted the 
remaining standards which are geared to fostering 
the highest level of professionalism. 
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Defense 

Standards addressed to matters of propriety and 
ethical considerations apply to both private and 
public cOllnsel. I n the development of defense stan
dards the Advisory Committee took its lead from the 
National Advisory Commission and focused on de
fense services which are publicly financed since 
public representation is a significant part of all de
fense services. Most importantly perhaps, is the fact 
that considerations of finance and resources for 
public defense so fundamentally affect the fairness 
of the entire system. If public defenders are under
paid, and their offices understaffed and inadequately 
equipped, then discriminatory justice inevitably 
results. In short, the rich then can afford a quality 
of justice not available to the poor. 

Whereas the Committee recognized the difficulties 
in quantifying workloads for public defenders, the 
attempt ought to be made to set caseload limits. 
The National Advisory Commission recommends the 
following: 

The case load 'of a public defender office should not 
exceed the following: felonies per attorney per year: 
not more than 150; misdemeanors (excluding traffic) 
per attorney per year: not more than 400; juvenile 
court cases per attorney per year: not more than 200; 
Mental Health Act cases per attorney per year: not 
more than 200; and appeals per attorney per year: 
not more than 25. 

New Jersey public defenders currently handle ap
proximately 190 high misdemeanor cases per year. 
Clearly the noblest ideals of justice will be wanting 
if representation bears the stress of excessive work
loads. The need to augment present resources and 
staff is apparent. Along these lines, members urged 
that staff be adequate to reduce individual case
loads to something approximating the NAC recom
mendation. 

Although there was ready agreement among Com
mittee members that salaries for public defenders 
must be sufficient to attract competent and talented 
lawyers, it could not be decided upon an exact figure 
which would suffice. After considering various pos-

sible analogues to the defender service it was de
cided to recommend that salaries for public defend
ers and staff should be commensurate with the 
responsibilities of the office and comparable to the 
remuneration received by those in private practice. 

The education and training of public defenders 
was thought to be of vital importance. In order to 
ensure that public defenders and their assistants 
evidence the highest professional competence it was 
p.-oposed that attendance be mandatory for all newly 
appointed defenders and assistants. Training pro
grams for other new personnel and for the continuing 
education of the staff was also suggested. The sub
ject of legal referrals elicited a lengthy discussion 
because it has come to light that arrangements 
with lay intermediaries have sometimes been made. 
The American Bar Association specifically con
sidered the undesirable consequences of such ar
rangements and the Committee agreed with the 
statement that the: "payment of compensation by 
a lawyer to another for referring a case violates the 
canons ... and where any commission is paid to a 
Ir..iW enforcement officer for the referral of cases 
or other benefits ... there is the highly undesirable 
temptation to the officer to make arrests or have 
his evaluation of probable cause influenced by his 
desire to obtain compensation from the lawyer to 
whom the case is referred." 

As to recommendations regarding relations with 
the client, sevl7ral questions surfaced. If there is 
a disagreement between the lawyer and his c\ient, 
what is to be done? Members felt that it is important 
to state an affirmative duty to comply with all reason
able requests of the client. That raises the question 
however, of who decides in doubtful cases whether 
or not a request is in fact reasonable. The statement 
that a defense attorney should consent to all reason
able requests of the client was written into the stan
dard. The Committee agreed, however, that prior to 
the question of who decides "reasonableness" it 
is of the utmost importance to have a complete 
recoJd of any disputes for the arbitration of such 
disputes. 
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COURT ORGANIZATION 
Introduction 

A key to efficient administration of justice is the 
manner in which the court system is organized. The 
organizational structure, methods of financing and 
personnel are interrelated factors affecting the qual
ity of justice in the courts and a change or problem 
with one of these has an effect on the others. 

The New Jersey court system is organized into 
four levels. At the top is the Supreme Court which 
serves primarily as the State's highest Appellate 
Court. At the second level is the State Superior 
Court which functions both as an intermediate court 
of appeals and a trial court. County trial courts make 
up the third level and include County Courts, County 
Distri'ct Courts and Juvenile and Domestic Relations 
Courts. Municipal trial courts and Surrogate's Courts 
for administering probate compose the fourth tier of 
the court system. The manner in which these courts 
are organized has resulted in overlapping legal juris
dictions and fragmentation of administrative control 
and financial responsibility. 

Overlapping jurisdiction occurs because courts 

at the State, county and municipal level have juris
diction, in many areas, over the same cases. The 
authority of the Chief Justice to administer the judi
cial system is limited by his control over court 
financing. Responsibility for court financing is divided 
among Stat9, county and municipal governments. 
The Chief Justice has direct financial control over 
only part of the Superior and County Court costs 
while the counties must assume the balance. Mu
nicipalities pay all of the munIcipal court expenses. 
Financing at the county and municipal levels has 
resulted in variations in the quality and quantity of 
court personnel and thus the productivity of the 
courts. 

The prevailing trend in court administration philos
ophy is that the above problems can be eliminated by 
creating a fully unified State funded court system." 
The result would be a three tiered court system with' 
a Supreme Court, Superior Appellate Court and a 
Superior Trial Court, with all court costs assumed 
by the State. 

Problem Assessment 

Although this report Is primarily concerned with 
problems of the criminal courts, it should be noted 
that the discussion is also applicable to civil courts. 
Often the inability of the courts to process civil cases 
expeditiously and effectively results In individuals 
bypassing the judicial system to correct their prob
lems. Thus civil problems may become criminal 
problems. 

The structure of the court system in New Jersey 
results in several courts having concurrent or over
lapping jurisdictions over the same types of legal 
matters. The Superior Court Law Division and County 
Courts have concurrent criminal jurisdictions while 
their jurisdictions in several civil law areas are dis
similar. There is a waste of court, attorney and 
litigant time when the determination of which court 
has jurisdiction over a particular case results in 
filings in two or more courts. The difference in juris
diction, which is based in the constitution and 
statutes, adds to the complexity of court rules and 
record keeping. Added complexity and duplication in
crease public and private costs of litigation when 
attorneys and judges must review more statutes 

• Except for Surrogate's Courts. 

References for this chapter appoar on page 126. 
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and court rules than are necessary. The work of the 
court clerks is made more complicated since they 
must keep separate files, dQckets and indic€ls for 
Superior and County Courts. 

The Superior Court Law Division and County 
Courts also have concurrent juris,diction with Mu
nicipal Courts in the adjudication of non-indictable 
offenses and in initial proceedings of indictable of
fenses. The latter include issuance of warrants and 
summons, first appearances and probable cal!se 
hearings.1 . 

During the 1973-1974 court calendar year, 52,2(.\6 
indictable complaints were referred by Municipal/ 
Courts to the county prosecutor for further action, 
Other complaints totaling 12,942 were referred by\ 
Municipal Courts to Juvenile and Domestip Rela~ 
tions Courts during that court year. a The referral 
of a case from one court to another with the resulting I:. 
duplicatron of filing, grand jury proceedings and 
initial court appearances of defendants adds to the 
cost of criminal processing. There is some question 
as to wt:1ether Municipal Courts have adequate staff 
and resources to handle the initial phases of· pro
cessing indictable offenses, 

Recognition of inadequacies of minor courts led 
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to the right to appeal through trials de novo" in higher 
courts of original jurisdiction. 3 Appeals from Mu
nicipal Courts in New Jersey result in either a trial 
de novo or a trial de novo with the record of the mu
nicipal proceeding in County Courts. During the 
1973-1974 court year, the County Courts disposed 
of 3,331 appeals from Municipal Courts involving 
criminal and quasi-criminal cases. 4 

Trials de novo have three major negative impacts 
on the court system: two trials for the same offense 
wastes court resources; the increased County Court 
case load adds to backlog and delay in processing 
cases; and improvement in the quality of justice in 
Municipal Court is prevented. The NAC states that 
the trial de novo system 

... precludes effective review and monitoring of 
the work and decisions of the lower courts by ap
pellate tribunals, and enables judges of the lower 
courts, unlike their general jurisdiction judicial coun
terparts, to operate with Improper procedures and 
under erroneous assumptions of the substantive law. 
A recent comprehensive study of the lower courts in 
the 80ston area pinpointed the trial de novo as 
possibly the most damaging influence on justice in 
the courts of limited criminal jurisdiction.s 

A further waste of resources occurs when trial de 
novo decisions are appealed from County Court to 
the Superior Court Appellate Division. 

The jurisdiction of the courts over family matters 
is fragmented between the Juvenile and Domestic 
Relations Courts, the Matrimonial part of the Supe,.. 
rior Court Chancery Division, County Courts and Mu
nicipal Courts. Fragmentation results when each 
court decides only a limited part of a legal issue 
which affects a family without recognizing the inter
dependence of matters such as support, custody, 
divorce, visitation and welfare of children with dis
position of juveniles adjudicated delinquent or in 
need of supervision. 

A waste of resources, confusion and lack of coor
dination are some of the major effects of this dupli
cation. Each court maintains its own records, files, 
staffs and actions. Records in one court relating 
to one aspect of a family which may have a bearing 
on an action in another court may not be trans
ferred, thus limiting effective decision-making. 6 

Resources are also wasted by trial de novo ap
peals from Juvenile and Domestic Relations Courts 
to the Superior Court Chancery Division. As in trial 
de novo appeals from Municipal Courts, effective 
review and monitoring of decisions and procedures 
in Juvenile and Domestic Relations Courts is pre
vented. A Judge of the Superior Court of New Jersey 
recently stated that: 

The court system encourages an unusual type of 
forum shopping. It is possible now, undlllr our present 
system, for a litigant to first make a trial run for sup-

• Trial de novo Is translated as "appeal by new trial." 
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port, custody or visitation in the Domestic Relations 
Court and if dissatisfied, start a Superior Court action 
and in many cases if not most, get a completely in
dependent. de novo hearing on the theory that the 
domestic relations order is not binding nor res ad
judicata nor even evidential in the Superior Court 
action. 

There is little uniformity on this question in this State. 
Some matrimonial judges reportedly consider it in
appropriate to review domestic relations support 
orders, at least on a pendente lite basis. Many others 
will provide a de novo hearing regardless of a prior 
domestic relations order. Very often there may be a 
domestic relations proceeding in one county and a 
matrimonial proceeding in another, both of which 
persist independently of each other. It should come 
as no surprise that on too many occasions there are 
two support orders in effect at the same time.7 

As a result of the fragmentation of jurisdiction 
over family problems, no one court considers and 
resolves family problems as a whole. The court sys
tem, therefore, may ignore the interrelationship of 
juvenile delinquency, child abuse, the broken home, 
the troubled family, financial problems of the family, 
need for supervision of the juvenile, more than one 
child exhibiting antisocial behavior in a family and 
other factors.8 I nits 1972 report the New Jersey 
Family Court Study Commission found the following 
argument by a New York University professor of law 
most persuasive: 

During the last thirty years there has been increas
ing recognition that courts h.ave the opportunity, if 
not the duty, to render affirmative and constructive 
assistance to families in difficulty. Recent advances 
in the behavioral and social sciences have made it 
obvious that law will be inefficacious, or even de
structive, if the courts ignore the consequences of 
their decisions and neglect the social, economic 
and human aspects of complex problems. Moreover, 
concern has been increasing about the social and 
economic cost of family breakdown and its traumatic 
impact upon members of the family and the com
munity. Broken homes spawn juvenile delinquency. 
They also affect mental and physical health pro
ducing tensions and neuroses that are reflected in 
school, industry and business. 

... The ideal family court, which has not as yet been 
established in this country, would have comprehen
sive and integrated jurisdiction over all or most family 
problems, employ a professional staff of psychia
trists, psychologists, case workers, marriage coun
selors and probation officers, and be committed to 
the philosophy that its function was to act in the best 
interests of the family and society. Delinquency, 
marital difficulties, support problems, and the like, 
are interrelated and may be facets of a larger family 
problem. The family court, therefore, should be 
SOCiologically oriented, where possible nonpunitive, 
and should attempt to focus on the overall family 
problem. Unfortunately, the establishment of an 
ideal family court, or sometimes any form of a family 
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court. has been stymied by the conservatism of the 
bar or by courts that refuse to relinquish certain 
areas of their jurisdiction to a family court. 9 

Case scheduling conflicts is another problem 
which has resulted from the overlapping jurisdictions 
of the Superior, County, Juvenile and Domestic 
Relations, County District and Municipal Courts. The 
existence of separate and uncoordinated filing, 

Table 1 

docketing and scheduling systems in these courts 
frequently results in an attorney being scheduled 
to appear in two different courts at the same time. 
Unless the attorney is required to notify the courts 
of the conflict significantly in advance of the ap
pearance. a last minute continuance of the case to 
a future date will be requested. Numerous reap
pearances precipitated by continuances result In a 

summary of Expenditures for the New Jersey Courts 
State, County and Municipal 

EXPENDITURES BY THE STATE 
Court Operations 
Supreme Court 
Superior Court 

TOTAL 
Court Support Services 
Court Administration 

TOTAL 

State Aid to Counties 
County Court Judges Salaries (40%) 
Per Diem: Assignment of Judges 

to Superior Court Outside 
their Counties 

Expenses in Connection with 
the Disposition of Cases 
Transferred from Other 
Counties (50%) 

TOTAL 

EXPENDITURES BY THE COUNTIES 
County Courts and Law Division 

Superior Court 
District Courts 
Juvenile and Dom. Rei. Courts 
Other Related Units: 

Jury Commissioners 
Surrogate 
Probation Departments 
Law Library 

TOTAL 

Less: 
State Aid to the Counties 

NET 

EXPENDITURES BY THE MUNICIPALITIES 

GRAND TOTAL 

GRAND TOTAL IN PRIOR YEAR 

1973" 

SALARIES 

$ 742,256 
6.839,306 

$ 7,581,562 
2.969.036 

772,569 
'$11,323,167 

$ 1,309,372 

13,669 

$12,646,208 

$18,619,963 

4,608,674 
2,079,998 

560,375 
2,160,463 

13,892,794 
108,558 

$42.030.825 

1.323,041 
$40,707,784 

9,265,386 

$62,619.378 

$53,598,787 

OTHER 
EXPENSES TOTAL 

$ 161,256 $ 903,512 
476,930 7,316,236 

$ 638,186 $ 8,219,748 
944,619 3.913,655 
145.495 918,064 

$1,728,300 $13,051,467 

$ - $ 1,309,372 

18,669 

10,050 10,050 
$1,738,350 $14,384,558 

$1,742,003 $20,361,966 

241,504 4,850,178 
304,705 2.384,703 

2.719,480 3,279,855 
208.603 2.369,066 

1,180,652 15,073,446 
204 1712 313.270 

$6,601,659 $48,632,484 

10,050 1,333,091 
$6,591,609 $47,299,393 

1,453,207 10,718,593 
$9 z783,166 $72.4021544 

$8,559,994 $62,158,781 

Sources: Fiscal Tables B. D. E. F. and G; and Administrative Office of the Courts. Annual Report o( the AdministratiVe Director of the 
Courts. 1973-1974. p. 225 . 

• 3tate Data is for the Fiscal Year Ended June 30,1974. County and Municipal Data Is for the Calendar Year 1973. 
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waste of witness, litigant, court, prosecution and 
defense attorney time and resources. 

Another problem which results from the present 
structure of the courts is the lack of specialization 
of judges. Currently judges in many courts are not 
able to concentrate their work in areas of law where 
they are best suited by interest 'and experience. 
Several sources indicate that the court system should 
be structured in a manner that would increase spe~ 
cialization in order to provide greater efficiency 
and quality of justice. 11 Speciali2:ation should be 
tempered with periodic rotation to other areas to 
avoid "judcial tunnel vision." 

mendous problems for each court in the areas of long 
and short term planning, relations with State and 
local governments and community-court relations. 

The cost of operating the courts during 1973 was 
approximately $72.158,781- an increase of more 
than ten million dollars from the preceeding year. 
Most of the cost of the judicial system is paid by 
local government. The courts therefore, must com
pete for the revenues of an already overburdened 
property tax system. See Table 1 for a breakdown 
of expenditures of the courts. 

Fragmentation in the New Jersey court system 
is not only characterized by overlapping jurisdictions 
but also the methods of financing the courts. Courts 
have several sources of revenue including the State, 
counties and municipalities, commissions, fines and 
fees. The multiple sources of revenue present tre~ 

As can be se,en in the following table, the cost of 
operating the various courts is distributed among 
the State, county and municipal governments in a 
complicated manner. 

The proponents of total State funding of courts 
cite the following problems as reasons for eliminating 
this fragmentation of funding. 

Table 2 

State, county and Municipal Expenditures for Courts 

State 

1 .. Salary and fringe benefits for 
justices of the Supreme Court, 
the judges of the Superior Court 
and 40% of the salaries for the 
County Court judges. 

2. Salary and fringe benetits for 
secretaries and law secretaries 
of the Supreme Court and judges 
of the Appellate Division and 
Chancery Division of the Superior 
Court. 

3. Salary and fringe benefits for 
employees of the Administrative 
Office of the Courts and Trial Court 
Administrators for the County 
Courts. 

4. Provides and maintains the 
equipment and facilities for the 
Administrative Office of the 
Courts, the Supreme Court and 
the Appellate Division and Chan
cery Division of the Superior 
Court. 

County 

1. Sixty percent of the salary for 
County Court judges as well as the 
salary and fringe benefits for jud
ges of the Juvenile and Domestic 
Relations Courts. 

2. Salary and fringe benefits for 
the secretaries and law secre
taries of the Law Division of the 
Superior Court, County Court, 
County District Court and Juvenile 
and Domestic Relations Court. 

3. Salary and fringe benefits of 
Assistant Trial Court administra
tors for the County Courts and all 
other employees of the county 
judiciary, as well as employees of 
the agencies doing court related 
business, such a& Surrogate, the 
County Clerk, the Probation Dept.. 
the Jury Commission and law 
libraries. 

4. Provides and maintains the 
facilities and equipment for the 
Law Division of the Superior Court 
and other county level courts. 

5. Counties are reimbursed par
tially when a judge is transferred 
from one county to another. 
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Municipal 

1. Salaries and fringe benefits 
for Municipal Court judges. 

2. Salaries for secretaries of 
Municipal Courts. 

3. Salary and fringe benefits of 
non-judicial support personnel in 
the Municipal Courts. 

4. Provides and maintains the 
facilities and equipment for the 
Municipal Courts. 
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1. Incomplete budgeting of the courts makes it 

impossible to budget and plan on a system-wide 
basis. hinders allocation of respurces on the 
basis of need and obstructs establishment of 
uniform statewide standards for judicial ser
vices and record keeping. 

2. Fragmented financing results in fragmented 
personnel systems which make it impossible 
to establish statewide uniform standards for 
personnel and shift nonjudicial personnel and 
Municipal Court judges on a temporary basis 
when workloads requires. 

3. Incomplete finanCing impedes economies of 
scale such as central purchasing of supplies 
and equipment and record keeping. 12 

The Administrative Office of the Courts supports 
these points when it states that: 

Financing by local government leads to fragmented 
and disparate levels of financial support, particularly 
for auxiliary court services; to direct involvement of 
the Judiciary in local politics; to rigidity and very often 
parsimony in provision of needed resources; and to 
divided and ineffective efforts to make use of the in
creasing level of financial grants to state government 
that are being provided by the federal government. 
Dispersion of financial responsibility and financial 
management tends also to disperse responsibility for 
administration and policy. so that the court system 
cannot be operated according to uniform procedures 
and standards even when this is attempted through 
administrative policy and supervision. 13 

An assessment of court expenditures by munici
palities "and counties on support personnel and fa
cilities compared with workloads reveals a broad 
disparity in productivity, facilities and quality of per
sonnel. Such disparities have a direct impact on the 
quality of justice and efficiency of the court 

In a recent study of four representative New 
Jersey judicial vicinages (Middlesex. Morris, Passaic 
and Union) substantial variations were found in pro
ductivity (cases disposed of per court employee), 
especially during periods Of rapidly increasing case
loads. Table 3 shows a comparison between the 
number of personnel and productivity In Superior, 
County, District and Juvenile and Domestic Relations 
Courts in these counties. It was concluded that the 
disparities in court productivity resulted directly from 
disparities in personnel "job structure, position de~ 
finitions. salaries and other aspects of personnel 
organization and administration."15 Salaries for posi
tions in one county doubled that of corresponding 
positions in another county. 

In some counties the court has more direct control 
over nonjudicial personnel than in other counties. 
Positions are likewise more clearly defined in some 
counties than in others with some court personnel 
performing noncourt related duties such as naturali
zation. issuing pistol permits, supervision of elec
tions and processing passports.16 

The level of financial support and thus the quality 
of personnel and facilities in each county is related to 

Table 3 

Ratio of Cases Disposed of to Number of Employees in ths Courts of Four New Jersey Counties 

Middlesex Passaic Union Morris 

1. Superior and County Weighted Weighted Weighted Weighted 
Court (Civil. Criminal. Ratio Ratio * Ratio Ratio* Ratio Ratio' Ratio Ratio' 
Equity. Matrimonial) 
(Cases per Person) 51.50 99.28 47.20 96.16 41.58 77.16 47.77 86.09 

2. District Court (Cases 
per Person) 422.50 38.02 552.26 49.70 288.06 25.92 478.05 43.02 

3. Juvenile and Domestic 
Rel~.',ions Court 
\Cases per Person) 245.57 76.12 209.37 64.90 88.21 27.34 81.14 25.15 

4. All Courts and Person-
nel (Cases per Person. 
including Trial Court 
Administrator's Office) 119.09 74.36 151.46 72.45 99.63 50.15 103.90 61.83 

Source: Administrative Office of the Courts, "Development and System Design for Unified and State Financed Judicial System," State 
Law Enforcement Planning Agency Grant application . 

• The weight Is computed for each type of case by dividing the number of hours on bench and in settlement conferences by the total 
number of cases disposed of. The result is the average number of hours for the disposition of each type of case. Weights were computed 
on the basis of hours and dispositions during the court year ending August 31. 1973 and are as fallows: Comb. Civil 1.91, Criminal 2.93, 
District 0.09, Juvenile & Domestic Relations 0.31, General Equity 3.12. Matrim9nia] 0.93. 
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the priOflties of the governing bodies of each county 
and their interest in effective and efficient courts. An 
administration source recently stated that freehold
ers in some counties just do not want to hear about 
new courtrooms or new facilities. 17 Others state that 
some counties are refraining from court house con
struction anticipating that if the court system Is fully 
unified the State will assuri'le the cost. 

Disparities in personnl91 and facilities also exist 
between the 524 Municipal Courts of New Jersey. 
Disparities, however, are of a greater significance in 
Municipal Courts than in the county level courts 
because the Supreme Court has less supervisory 
control over Municipal Courts in enforcing uniform 
standards. 

Municipal judge salaries range from $500 to 
$25,000 per year. Table 4 shows significant salary 
disparities between municipalities. 

Table 4 

Number of Municipalities Providing Certain Ranges 
of Municipal Judge Salaries 

Municipal Judge Salary Number of Municipalities 

$2,000 and less 82 
$2,001 to $4,000 137 
$4,001 to $6,000 '108 
$6,001 to $8,000 60 
$8.001 to $10,000 40 
$10.001 to $25.000 50 

Source: New Jersey Municipal Salary Report, New Jersey 
State League of Municipalities, Trenton, New Jersey. 
October. 1975. pp. 4·37. 

The parHime nature of many Municipal Courts 
may cause potential conflicts of interest either when 
judges hear cases concerning one of their clients or 
when tile heavy demands from private practice divert 
their full attention from the demands of the court. 18 

Salaries of court clerks show similar disparities 
and hours worked ranged from three to 72 hours per 
week. Low pay scales result in high staff turnover 
which interrupts continuity of court activities. The 
lack of training and experience of short-term person
nel is a related and persistent problem. 19 

Example of administrative confusion in the Municipal 
Courts are apparent practically everywhere. They 
often stem from inadequate staffing or poor training; 
in some Instances. the results of neglect of courts has 
startling effects. 20 

While court employees in over 250 municipalities 
are selected under a merit system administered by 
the Department of Civil Service. most municipalities 
are not under the Civil Service jurisdiction.21 Favor
itism. political patronage and the ability to get along 
with people have been mentioned as key criteria for 
selecting and promoting court employees. Efforts to 
improve personnel standards and administration of 
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the Municipal Courts have been resisted by many 
local governments. The conclusion of one report on 
Muncipal Courts was that: 

Notwithstanding their desire to retain local control, 
many municipal governing bodies appear. on the 
basis of our observations, to be unwilling to provide 
the necessary support contemplated by statute. 22 

The report went on to state that an often heard com
plaint of Municipal Court judges and clerical person
nel was that "we provide so much revenue for the city 
yet we never have enough staff ... or equipment. .. or 
supplies."23 

The facilities used by Municipal Courts range from 
modern to antiquated. Some records are well organ
ized while others are so disorganized that often they 
are lost. Some courts h<lve adequate space for par
ties in a case and court personnel and others do 
not. 24 In a recent survey of Municipl Court judges, 
27% (55) of the 201 judges responding indicated that 
the facilities. equipment and personnel of the court 
were inadequate or in need of improvement.25 

The appearance of prosecutors and defense attor
neys in Municipal Courts also varies from court to 
court. Only a small percentage of courts have the 
services of a prosecutor appointed by the municipal
ity. In over 200 courts no municipal prosecutor is 
present or a routine basis. 26 

Large disparities in time required to process cases 
in Municipal Courts throughout the State were found 
to be directly related to the absence of a prosecutor. 
Those courts which devoted more time to processing 
certain cases did so not out of 

scrupulous attention to the rights of the individual nor 
a concern that all relevant facts be cited ... but ... by 
inefficient procedures and postponements or an ap
parent unfamiliarity with trial techniques. ThE) most 
common contribution to wasted court time was the 
absence of a prosecutor who would have sharpened 
the testimony offered. 27 

Even when prosecutors are assigned to Municipal 
Courts their services are generally part-time and un
sunervised. As stated in another report on Municipal 
C\)U,ts: 

Apart from certain ethical conflict of interest prob
lems, there is no direct control by the courts ... attor
ney general ... nor the county prosecutors over munic
ipal prosecutors.28 

The percentage of defendants represented by 
counsel in Municipal Courts in 1971 varied from two 
percent in some municipalities to 40% in others. 29 

The quality of defense for each defendant varies 
depending on the resources that counsel can brmg 
to bear on the case and the experience of counsel. 
The minor nature of many cases brought before the 
Municipal Court and the lack of significant financial 
rewards for participation in these cases does not 
rna\<;:} It economically feasible for defense attorneys 
to allocate significant resources to such cases. 

Many of the problems with disparities of pro.duc-
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tlvity, personnel and financial support of the courts 
arc directly related to the concept of economies of 
scale. Often larger courts show economies of scale; 
as a court gl'ows in size, adds personnel with special
ized skills, and is able to utilize sophlstlca~ed tech
nologies it is able to ha.ndle workload Increases pro
portionally greater than the increased cost of running 
the larger court. Thus either the per unit cost of pro
cessing cases drops or increased efficiencies real
ized through economies of scale can be applied to 
provide a higher ql~ality of justice. 

'AMen the concept of economies of scale is applied 
to courts in New Jersey the waste of resources and 
inefficiency is immediately apparent. This waste Is 
most noticeable In the 524 Municipal Courts. Each 
court has its own record keeping system, equipment, 
facilities, judges, clerl<s and deputy clerks. Much of 
the equipment, facilities and personnel are not used 
full-time. One of the strongest criticisms of Municipal 
Courts is found in a 1974 Presentment of the Morris 
County Grand Jury: 

At the outset of this Presentment we made mention 
of the municipal court system in New Jersey, and 
especially the fact that practically every town, no 
matter how small, has its own court and its own 
judge, who, except in our larger cities, Is part-time 
and also attends to his private law practice. Whatever 
reason there may have been to establish such a sys
tem has long passed. In our mobile society and with 
the sanctity of municipal lines fading, we believe that 
the time is appropriate for our legislature to alter the 
system and consolidate the courts by creating district 
courts of criminal jurisdiction. We believe that it de
fies reason and economy for Ii county such as ours, 
which is largely suburban cr rural, to have forty sepa
rate courts and forty separate judges. Furthermore, 
by consolidating these courts the undesirable inti
macy of police, governing bodies and judges will be 
avoided ... 
A recent survey of Municipal Court judges revealed 

that 63% (117) of the 185 judges responding to a 
questionnaire indicated that Municipal Courts should 
be c\'>nsolidated in certain communities so as to save 
time and money.30 As of August, 1974, there were 18 
joint Municipal Courts serving two or more municf
pa.lities.31 Feasibiltiy studies for several mUnioi-, 
palities performed by the New Jersey Department of 
Community Affairs projected that money can be 
saved, salaries of employees increased and levels of 
service delivery increased if municipalities consoli
dated courts by forming joint Municipal Courts.32 

As pointed out previously, economies are difficult 
to achieve in the upper courts because of duplication 
of legal jurisdiction and nonuniform functional capac
ities. The Acting Administrative Director of the Courts 
recently stated that consolidation of the courts would 
end massive duplication of court records and allow 
one computer system to be used for the entire court 
system. 

We can affect eoonomy by interfacing - making sure 
that the information is not done three times. 33 Under 
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the present system with the counties participating in 
major upkeep of some of the courts, the State main
tains one system of records and some of the counties 
are on completely different record keeping systems. 
This makes uniform computerization for efficiency 
and economy just about Imposslble.34 

Solutions to the aforementioned problems have 
been proposed since the last reorganiz3tlon of the 
New Jersey court system in 1947. Often however, 
they are discussed in segments without looking at 
the system as a whole. Proposed solutions for pro
blems in the Municipal.Gourts have included: 

1. Encouraging two or more municipalites to 
enter inter-municipal agreements and form 
joint courts under N.J.S.A. 2A:8-3. 

2. Creating centralized county courts in whi6h 
there would be only one recording keeping, ac
counting and scheduling system and law library 
for municipal judges in a county but all judges 
would ride a circuit along with a clerk to record 
transactions. 

3. Combining the activities of the County District 
Court and Municipal Courts in each county. 

4. Eliminating from Municipal Court jurisdiction all 
criminal and quasi-criminal matters and leaving 
Municipal Courts with jurisdiction over adjudi
cating traffic violations and local ordinances. 

All of these recommendations are accompanied by 
supportive reforms such as making all judges full
time; providing state financing of the courts; making 
prosecutors and defense attorneys available on &. 

full-time basis, and consolidating record keeping, 
purchasing and personnel matters. 

The proposed solution for problems in and between 
Matrimonial, Oounty, and Juvenile and Domestic Re
lations Courts invol\t\_'s consolidation of all family and 
juvenile matters into a Family Court at the Superior 
Court level. Proponents of this measure indicate that 
the financial savings in eliminating duplication in the 
present structure would, to some degree, off-set the 
cost of providing counseling and other supportive 
services to the Family Court. 

A proposed solution to the problems between the. 
County Court and Superior Court Law Division is'to 
eliminate al/ County Courts and elevate all County 
Court judges to the Superior Court level. Contempo
rary wisdom suggests that it is time to stop trying to 
patch up the court systems piece by piece und start 
looking at overall unification. 

The 'New Jersey Bar Association's Committee on 
Court Modernization recommends that: 

There should be a Single trial level court throughout 
the State. The trial court should have as many parts 
or divisions as may be neces!lary for efficient per
formance and they may be Increased or diminished 
by the Supreme Court as experience may suggest. 
These parts or divisions include the criminal, civil, 
chancery, probate, small claims. family, a tax part 

, and a petty offenses part (the present Municipal 
Court) .35 
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The aforementioned problems of the New Jersey 
courts, however, cannot be solved alone by unifying 
the courts into a single trial court. Unification must be 
supplemented by a system of centralized State fund
ing and a mechanism for creating uniform personnel 
standards for all court employees. There is an inter
dependent relationship between unificption, State 
financing and uniform personnel standards. Recogni
zing this interrelationship the Administrative Office of 
the Courts has received a grant from the State Law 
Enforcement Planning Agency for funds to develop a 
plan for the unification and State financing of the New 

Jersey court system. Goals of the proposed planning 
project include:36 

1. Development of a plan fot' establishment of a 
single trial court including' State- financing of 
all judges. 

2. De':elopment of a plan for centradized State 
financing and supervision of all non-judge 
court and court-related personnel. 

3. Development of a plan for State assumption of 
court support costs including facilities, equip
ment, office support and related costs. 

New Jersey's Status in Comparison with the National Stand ards 

New Jersay is considered as having a partially uni
fied and partially State financed court system. The 
State has established a stateWide managerial court 
organization through the Administrative Office of the 
Courts (AOC). AOC fUntions as staff to the Chief 
Justice in the exercise of his authority to supervise 
the courts. To facilitate this, the Supreme Court has 
authority to make rules governing the administration 
of all courts in the State. In light of New Jersey's 
present advances in court organization, the following 
will mainly discuss those areas of court organization 
where New Jersey's court system falls short of the 
national standards. 

NAC Courts Standard 8.1 and ABA Court Organi
zation Standards 1.10, 1.11 and 1.12 recommend 
that the courts in each state be organized into a uni
fied judicial system financed by the state and ad
ministered through a statewide court administrator 
under the supervision of the chief justice or the State 
Supreme Court. The standards also suggest that all 
trial courts be organized into a single trial court. As 
part of the single trial court, NAC recommends in 
Courts Standard 14.1 that jurisdiction over juveniles 
of the sort presently vested in juvenile courts should 
be placed in a family court. The standard further 
states that the family court should have jurisdiction 
over all legal matters relating to family life including 
delinquency, neglect, support adoption, child cus
tody, paternity actions, divorce and annulment and 
assault offenses in which both the victim and the al-

. leged offender(s) are members of the same family. 
Substantial unification in New Jersey took place 

after the 1947 revision of the State Constitution in 
which several courts were abolished and their juris
diction placed in other courts. Presently trial jurisdic
tion is shared by Superior, County, County District, 
Juvenile and Domestic Relations and Municipal 
Courts. JUrisdiction over family matters is divided 
between the Matrimony part of the Superior Court's 
Chancery Division, Juvenile and DomestiC Relations 
Courts, County Courts and Municipal Courts. Crea
tion of a single trial court with criminal, civil, chan
cery, family and appellate divisions has been recom-
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mended by judicial authorities. This would necessi
tate abolishment of County, County District and Juve
nile and Domestic Relations Courts. Jurisdiction of 
Municipal Courts would be confined to adjudicating 
traffic and local ordinance violations. 

Financing of courts is shared by the State, coun
ties and municipalities. For a description of this 
breakdown see "Problem Assessment". The proposal 
to allow for total State funding would remove the 
burden of financing the courts from local government 
which Is heavily dependent on the .overburdened 
property tax system. 

~tate financing would facilitate establishment of 
uniform statewide personnel stanrjatds and thus eli
minate many of the disparities in productivity and 
quality of justice in the court,;>. This would be consis
tent with ABA Court Organization Standard 1.42 
which recommends that each court system establish 
a uniform system of position classification and levels 
of compensation for nonjudicial support personnel. 
It further recommends that a system of open and 
competitive application, examination and appoint
ment of new employees be instituted that reflects the 
speCial requirements of each type of position in 
regard to education, professional certification, ex
perience, and proficiency and performance of con
fidential functions. Presently the Department of Civil 
Service administers tests for applicants to county 
level positions in approximately 250 municipalities. 
Tests for court applicants however, have not been 
validated as job-related and consistent with Federal 
Equal Employment Opportunity guidelines as recom
mended by ABA Court Organization Standard 1.42. 
Most Municipal Courts are not under Civil Service 
jurisdiction in personnel matters. Other recommen
dations in Standard 1.42 which are not met in New 
Jersey include: uniform statewide procedures for 
promotion, discipline, discharge and transfer of non
judicial employees. 

ABA Court Organization Standard 1.51 recom
mends that the Administrative Office of the Courts 
prepare the budget for the court system as a whole 
and that the presentatiorJ, of the budget to the legisla-



I ture be made by the chief justice .. ~ssisted by judges 
on the budget committee and statf of the Administra
tive Office of the Courts. I n New Jersey, the Adminis
trative Office of the Courts prepares a budget for the 
limited area of the court system under central control 
including the Supreme Court, parts of the Superior 

Court, the Administrative Office of the Courts and 
40% of the salaries of County Court judges. Most 
support functions including salaries, facilities and 
equipment in New Jersey are provided to the courts 
either by the counties and municipalities or by de· 
partments or the executive branch of the Stat~. 

Conlmentary 

In the development of standards for the organiza
tion of courts the Advisory Committee has considered 
and supported the recommendations of the NAC and 
ABA which call for total court unification. It was 
recognized that partial unification of the courts after 
the 1947 revision of the State Constitution was a 
compromise between those who were not certain 
that full unification was in the best interest of the 
citizens and those pushing for a totally unified sys
tem. Sir,",;~ then, the improved administration of 
courts led the subcommittee to conclude that further 
unification would result in greater efficiency and ef
fectiveness of the courts. 

The major objectives of further unification are to 
eliminate overlapping jurisdictions of the courts 
which result in confusion and delay; to eliminate the 
fragmentation of court financing to create uniform 
resource allocation for all courts; reduce disparities 
in personnel, facilities and productivity between 
courts; and reduce waste in the expenditure of court 
resources. 

It is recommended that all trial courts be organized 
into one trial court with civil, criminal, chancery, 
municipal and family divisions and subdivisions as 
justice so requires. Under this concept, divisions and 
subdivisions can be created by the Chief Justice to 
meet immediate caseload needs and eliminated 
when not justified. This will provide greater flexibility 
than statutorily created courts, which inevitably are 
not disbann~d after their need no longer exists. The 
resulting unified court would have three tiers: a 
Supreme Court, a Superior Appellate Court and a 
Superior Trial Court. 

A unified court system cannot function properly, 
it was concluded, without total State funding of all 
courts. Only through central resource allocation can 
the disparities between personnel practices, facilities 
and case processing be equalized. State funding 
should also make unification more feasible by reliev~ 
ing a significant financial burden from looal and 
county governments. 

It is recommended that aspects of the present 
court system be maintained, Administrative authority 
should remain with the Chief Justiqe, rule making 
should remain with the Supreme COl.M1 and the Appel
late process should continue as it exists. 

Direct appeals from the municipal division to the 
Superior Appellate Court were considered in order 
to eliminate trials de novo in the Superior Trial 
Court andlor an additional appeal on the record for 

125 . 

minor matters. Direct appeal to the Superior Appel· 
late Court would also free trial judges from hearing 
appeals and thus increase their time for hearing more 
weighty matters. The Advisory Committee decided, 
however, that municipal appeals should be made to 
an appropriate division of the Superior Trial Court. 
The rationalo for this decision is that the trial courts 
have many more judges and can absorb this burden 
better than the Appellate Court. It was also con~ 
cluded that if the Municipal Courts are improved 
there will be less appeals. 

It is recommended that the Superior Tl-ial Court be 
the only court of original proceeding having juris~ 
diction over all adjudication cases except appeals 
and matters in which original jurisdiction is vested in 
an administrative board or agency, Surrogate Courts 
and Appellate Courts. Original jurisdiction, which is 
presently shared by the Superior, County, County 
District, Juvenile and Domestic Relations and Munic
ipal Courts, would be placed in the appropriate divi~ 
sions of the Superior Trial Court. The rationale for 
this decision is discussed at length in the problem 
assessment. Transfer of Surrogate Court Jurisdiction 
was discussed at great length but it was decided that 
this jurisdiction should remain as it exists. 

The placing of all juvenile delinquency and family 
matters within a family division is recommended 
because of their interdependence. FOr example, 
research reveals a high correlation between Juve
nile delinquency and broken homes and between de~ 
linquency and neglect. Since there is a strong corre
lation between social and economic deprivation and 
juvenile delinquency it was also recognized that the 
family division needs to be supported strongly by 
sociQI services. These factors led the Advisory Com
mitte'e to recommend that greater care be taken in 
selecting concerned judges for t~e family division, 
Effective court intervention, especially in cases of 
first offenders and some family matters, can prevent 
future criminality by youths, 

Extensive discussion revolved around the future of 
the Municipal Courts. Factors such as home rule, 
personaliZation and convenience were emphasized in 
fa.vor of maintaining local control over Municipal 
Courts. Regardless of whether there is State or local 
control of Municipal Courts, most agree that the 
Supreme 'Court should establish uniform statewide 
standards for judicial and nonjudicial personnel and 
facilities and closer supervision by the Chief Justice. 



Some of the alternatives to the present Municipal 
Court structure which were considered include joint 
courts between two or more municipalities, com
bined Municipal and County District Court jurisdic
tions, State Circuit Courts and incorporation of the 
Municipal Courts into a Superior Trial Court structure 
with local courtroom facilities where appropriate. The 
latter alternative was selected because it would lead 
to better administrative control by the Chief Justice, 
more effective management and resource allocation 
and higher quality judges. 

A major point of discussion involved the question 
of whether the judiciary, as a separate branch of 
government, should have its own civil service sys
tem. The Doctrine of Separation of Powers as inter
preted implies that for each branch of government to 
be truly separate and exercise proper checks and 
balances, they should have total control over per~on
net policies and administration. The Committee 
decided that the Judicial Branch can maintain total 

control over personnel through its rule making and 
supervisory authority. From a cost standpoint, it 
would be less expensive for the Supreme Court to 
establish personnel standards which are adminis
tered through the Department of Civil Service and 
supervised by the Chief Justice rather than creating 
a judicial civil service system. The Department 
already has an established bureaucracy with experi
ence in personnel administration and the develop
me:mt of jOb-related selection tests. 

I n order to give the courts greater control over 
nonjudicial personnel working for the courts, the 
Advisory Committee recommended that court atten
dants and court clerks be administratively under the 
courts. The present system, in which executive 
departments of each county select, promote and pay 
personnel who work for the courts, has resulted in 
vast disparities between the quality and quantity of 
court personnel from county to county. 
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JUDICIAL SELECTION, 
EDUCA liON AND TRAINING 

Introduction 

The quality of judges in large part determines the 
quality of justice. The judicial selection process is the 
key to maintaining that quality. 

The importance of selecting well qualified judges is 
bolstered by the realization that the judicial role is 
more than determining the guilt, innocence or liability 
of individuals before the court. Judges interpret and 
enforce laws, affect rules and procedures of police 
and correctional agencies, sentence offenders, in
fluence the allocation of public and private resources 
and make decisions which affect the social and eco
nomic well-being of individuals and groups. In many 
of these areas they have broad discretion which is 
not precisely drawn by statutes, established pOlicies 
or rules. 

The selection process is concerned with two main 
objectives: identifying individuals who are qualified 
in terms of past experience and performance and 
screening out those who are unsuited for the judicia
ry. Several national studies recommend that judicial 
candidates be selected on the basis of merit after an 
assessment of factors such as temperament, charac
ter, motivation, humanism, emotional stability, work 
performance and knowledge. Training and education 
can provide knowledge and skills necessary for a 
judge to perform well but cannot teach the other 
factors. 

Education cannot be a substitute for an effective 
selection process just as the selection process can
not be a substitute for a thorough education and 
training program. Upon assuming the bench, judges 
must be prepared to hear a variety of cases ranging 
from minor ordinance violations to complex criminal 
cases. 

To perform effectively a judge must be flexible and 
possess a broad knowledge of court procedures, law 
and other fields directly impinging on the judicial 
function such as criminology, penology, sociology, 
psychology and administration. Knowledge in each 
of these fields is expanding so fast that few indivi
duals can keep pace on their own. Judges comefrom 
a variety of legal specialties and educational back
grounds. Therefore, judicial education and training 
must be designed to keep judges current and to ad
dress the specific needs of eacln judge or groups of 
judges. 

The manner in which judges perform influences 
the effectiveness of the justice system and the 
public's image of the judicial system and govern
ment. The success of the judiciary in fulfilling its roles 
is a direct result of the quality of judges selected, 
their education and training. 

Problem Assessment 

Judicial Selection 
The judicial selection process in New Jersey is 

considered more advanced than most states based 
on the fact that County, Superior and Supreme Court 
judges are appointed by the Governor rather than 
chosen through the election process. Municipal Court 
judges are appointed by the mayors. 1 The process for 
screening judicial candidates involves two State Bar 
Association Committees. Evaluation of a candidate's 
professional qualifications is performed by the State 
Bar Association's Judicial Selection Committee and 
Judicial Appointments Committee. The Judicial 
Selection Committee is responsible for finding in
dividuals with the highest qualifications for judicial 
appointment and for furnishing their names to the 
Governor along with a. detailed background question
naire completed by the potential nominee. The ques
tionnaire seeks detailed responses to questions con~ 
cerning the candidate's educational background, 
Referoncos for this chDpter appaar on pago 136. 
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nature and extent of legal experience, state of health, 
involvement in any disciplinary proceedings, political 
and business associations and civic backgrounds 
and activities. 

If the Governor wishes to pursue further evaluation 
before appointment answers to the questionnaire are 
forwarded to the Judicial ApPOintments Committee. 
The member of the Committee representing the 
county from which the proposed nominee comes is 
responsible for contacting judges, attorneys and 
others who have had direct contact with the prospec
tive nominee's practice of law. This member is res~ 
ponG/ble for investigating responses to the question
naire and reporting to the Committee on 

the individual's conduct in such areas as: relations 
to the Judiciary, avoidance of impropriety, administra
tive ability, courtesy and ciVility, knowledge and expe
rience, independence, Idiosyncrasies and inconsis* 
tancies, business and investment relations, and 
partisan political ties. A response to a similar ques., 



tionnaire is filed with the State Committee by the 
appropriate county bar committee. 

The Committee secures from the Office of the Ad
ministrative Director of the Courts the full record of 
any complaints ever made against the candidate for a 
violation of ethics in the practice of law. 

The individual is then invited to appear in person 
before the full Judicial and County Prosecutor Ap
pOintments Committee for a face-to-face interview. 
Before that Interview, the Committee receives the 
personal data supplied by the prospective nominee, 
the report of the member of the State Committee 
specifically charged with the investigation, the views 
and bases therefore of other members of the Commit
tee, the report of the county-level committee, the 
ethics complaint record, and all other information 
concerning the Individual which has come to the 
Committee's attention. The interview covers es
pecially questions that have arisen as a result of the 
written and verbal material submitted to the Commit
tee. Questions are usually asked by several members 
of the Committee. 

The nominee's qualifications ~re evaluated and the 
nominee is then ranked as (:xceptionally well quali
fied, qualified or not qualified. The evaluation is then 
forwarded to the Governor. 2 

Governor Byrne and former Governors Hughes and 
Cahill usually !lave followed the recommendations of 
the Judicial Appointments Committee. Although the 
judicial selection process is considered more ad
vanced than selection processes in most other states, 
there are a number of concerns with the present ju
dicial selection process identified by the public, me
dia, judiciary and State Bar Association. 

New Jersey has a "voluntary merit selection pro
cess"3 for selecting County, Superior and Supreme 
Court judges in which the Governor is not bound to 
abide by the decision of the State Bar Association 
screening committees. The effectiveness of a volun
tary merit selection process, according to the Chair
man of the State Bar Association Committee on State 
Legislation. depends on the interest of the Governor 
in judicial excellence. 4 The following editorial sug
gests recent New Jersey Governors have been inter
ested in judicial excellence, but cautions that such 
concern may not always exist: 

New Jersey's judicial system has been fortunate 
that its last five Governors have been lawyers. Two of 
them had been judges. This has provided a basic 
safequard in the judicial appointment process since 
these men had an appreciation of the needs of the 
judicial office. But as one speaker at the General 
Council put it, the state needs "insurance" against a 
Governor who will not have this background and who 
may be annoyed by some of the rebUffs his actions 
and programs may receive in the Courts. Such a 
Governor, during a. single tenure in office, could do 
great and lasting damage to the judicial system. 
Since the appointments a Governor makes are only 
one of many factors Involved in his election, poor 
judicial appointments may not serve to defeat him at 
the next election. 5 
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In the case of Municipal Court magistrate appoint
ments there is little formal screening 6 similar to the 
process described for County, Superior and Supreme 
Court judges. Although lTlany municipal magistrates 
perform their duties with a high level of efficiency and 
effectiveness, the present selection process may 
overlook some of the most qualified candidates and 
fail to identify potentially unqualified candidates. 

The importance of Municipal Courts cannot be 
overstated since they have the greatest caseloads 
and administer to the needs of more New Jersey 
residents than any other court in the judicial system. 7 

For many people their image of the judicial system 
and government is formed during these contacts. 

The dissipated interest and enthusiasm of the judi
cial selection committees in some counties hinders 
the effective screening of candidates. Consequently, 
some committees do not maintain a list of potential 
candidates for judicial office to be forwarded to the 
State Judicial Selection Committee and then to the 
Governor. The reason for the dissipation is unclear 
and varies depending on who is discussing it. On the 
one hand, some past and present members of the 
county selection committees suggest that their 
recommended list of potential judicial candidates 
have been overlooked by the State Judicial Selection 
Committee or the Governor and individuals not on the 
lists nominated. On the other hand, others suggest 
that one or more of the county judicial selection 
committees have recommended candidates who, 
subsequent to intensive investigation, have not been 
found to be of sufficient caliber by the Judicial 
AppOintments Committee or Governor and conse
quently have lost their credibility !:l'S an advisory body. 
It is difficult to test the validity of both arguments 
because the Judicial Selection Committee and Judi
cial Appointments Committee are sworn to secrecy 
and are not permitted to discuss the qualifications of 
prospective candidates or those candidates who are 
being or have been considered. 

A further problem area is the considerable time 
and resources required for thorough evaluation of a 
judicial candidate's character and professional qua
lifications. While the State Bar Association evaluates 
each candidate's professional qualifications, the 
State Police performs an extensive character investi
gation of judicial candidates, their families and asso
ciates which requires on the average of 35-40 man
hours to complete. 

The State Bar Association's Judicial Selection 
and Judicial Appointments Committees however, 
do not have comparable resources to investigate a 
nominee's professional capabilities. Membership on 
these committees is voluntary, therefore the quality 
of the investigation of a candidate's professional 
qualification often depends on the amount of time 
the committee members can afford to spend. It also 
depends on how well the candidate's credentials 
are known to that committee's members. In the 



counties with smaller populations there appears to 
be greater likelihood that the candidate is known 
by the local bar and personally acquainted with the 
investigator which may also bring to question prob
lems of conflict of interest. 

Several survey respondents, mainly those from 
counties with larger populations, have suggested 
that there is a need to have at least part-time paid 
staff to assist the committees in investigating a 
candidate's professional qualifications and to take 
care of record keeping. One county selection com
mittee utilizes the services of a paid county bar 
secretary for these functions. Presently the State 
Bar Association staff performs record keeping for 
the State Judicial Appointments Committee. 

Another concern which has been raised is the lack 
of direct representation of the judiciary and lay
public on the Judicial Selection Committee and 
Judicial Appointments CommHtee. The argument 
against lay representation is that they would not 
be qualified to determine the qualifications and per
formance of an attorney for judicial appointment. 

Some attorneys surveyed disagree with the state
ment that only attorneys can determine the qualifi
cations of an attorney for the judiciary. The State 
Bar Committee on Court Modernization recently 
stated: 

From the perspective of the organized bar, the 
present process is very unattractive. Carrying the 
entire burden of review of nominees puts the bar in 
a "no-win" posture in relation to the public. The ab
sence of publicized standards and the absence of 
citizens in the review process creates the impression 
that unworthy considerations may play a vital role 
in the decision-making. The public sees the present 
process as "clubby" and political. 8 

The American Bar Association (ABA) states that 
selection committees need lay members not only to 
assure that public expectations concerning the judi
ciary are influential but also that nonprofessional 
attributes of a good judge are recognized. 9 Another 
reason for including laypeople in the decision-making 
process is to counteract professional solidarity which 
may result in fellow bar members overlooking nega
tive characteristics of a candidate. 

Direct input by committee membors representing 
the judiciary should also be considered because: 

Lawyers should not be the dominant influence 
in selection. Moreover, the question must be raised 
as to whether judges may be better qualified and 
more likely than lawyers to be dis,interested in as
sessing professional qualifications. It is judges who 
understand from personal experience that unique 
set of qualities for the job. 10 

On the other hand, some survey respondents sug
gested that judges should not be given a dominant 
role in judicial selection screening in order to avoid 
judicial inbreeding since judges may tend to recom
mend individuals who only refle,ct their points of 
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view. The solution to this problem they suggest, is 
to balance the interests of the laypeople, attorneys 
and judges on selection committees. 

Even though judicial elections are nonexistent in 
New Jersey, pOlitics have not been completely elim
inated from the selection of judges. It is argued by 
many however, that politics should never be com
pletely removed from judicial selection under our 
democratic form of g(lVernment. Although politiCS 
has many positive influences it can operate as a 
detriment to effective and efficient justice. Many 
individuals who are well qualified for judicial office 
but not involved in politics or not favored by decision 
makers may be overlooked or blocked from attaining 
a judgeship. 

Nominations by the Governor for judgeships must 
be approved by the Senate. The process by which 
one senator can block the nomination of a candidate 
from moving to the floor of the Senate for a vote 
(senatorial courtesy) is viewed by some people as 
a necessary extension of the Senate's authority to 
advise and consent. Others view this as an abuse 
of that power. 

Senatorial courtesy and the role of "advice and 
consent" is far more complicated than can be ex
plained in a few paragraphs. Tha fundamental prob
lems of these functions revolve around three inter~ 
dependent factors: politics, visibility of decision 
making and vested interests. 

The key issue in the debate over senatoria.l courte
sy is the legitimate definition of the Senate's con
stitutional role of "advice and consent" of guberna
torial appointments. "Advice," according to some 
Senators, should be Hmited to advising the Governor 
on who should be appointed on the basis of qualifi
cations and merit. Some Senators indicate that "con
sent" should be limited to providing a check on the 
Governor's extensive powers of appointment by 
ensuring that only qualified individuals are appointed. 

Many Senators, however, submit that the best 
way to represent their constituencies is to utilize 
whatever tools are available. Senatorial courtesy 
provides them with a tool by which leverage can be 
applied to the Governor and thus benefits for con
stituents can be obtained. Yet others view the use 
of senatorial courtesy as a method to foster personal 
or political interests. 

The lack of time limits in which judicial vacancies 
or newly created positions must be filled has con
tributed to the backlog of court cases in New Jersey. 
(See "Trial Preparation" chapter for data on back
log). According to Administrative Office of the 
Courts data, New Jersey recently had 31 judicial 
vacancies representing approximately 10% of the 
authorized upper level trial court positions. Although 
the increasing backlog of criminal and civil cases 
pending in the courts may result in part from the 
number of judicial vacancies, it is only one of many 
factors affecting backlog. 

I 



The New Jersey State Bar Committee on Court 
Modernization apparently recognizing these and 
other problems made recommendations incorporat
ing elements of the Missouri Plan for selecting 
judges: 

Judges should be selech;-d through a procedure 
in which for each judicial vacalJ:Y as it occurs (in
cluding the creation of a new judicIal officer) a judi
cial nominating commission nominates at least three 
qualified candidates, of whom the chief executive 
appoints one to office. 

The Judicial nominating commission should bE) 
constituted of eight members as follows: The ch!~f 
justice of the highest court, or a justice of that (,(lurt 
nominated by him, should be a member ex officio, 
and should be the commission's presiding officer, 
and should have a vote. Four public members, who 
are neither Judges nor lawyers, should be appointed 
to the commission by the chief executive, for stag
gered terms of at least three years by the New Jer
sey State Bar Association. 

The commission should be provided with staff 
assistance. It should maintain an inventory of quali
fied nominees by actively and continually soliciting 
names of persons suggested as potential nominees 
or persons who have expressed their interest in be
ing nomInated. The appointment procedure should 
be as follows: within 30 days after the occurrence 
of a vacancy in a judicial office with respect to which 
it has nominating authority, the commission should 
submit to the chief executive, and simultaneously 
make public, the names of at least three persons 
qualified for appOintment to the office. Fewer than 
three names may be submitted if the commission 
certifies that there are not three persons with the 
requiSite qualifications. The chief executive should 
appoint one of those nominated; if he fails to do so 
within 30 days after the list of nominations has been 
submitted to him, the chief Justice should select an 
appointee from the list of nominees. 11 

The State Bar Committee further stated that the 
American Bar Association and all other national 
standard-setting efforts in recent years, have urged 
New Jersey to adopt a merit selection process similar 
to what is commonly referred to as the Missouri Plan 
and further indicated that the New Jersey methods 
have none of the essential elements found in that 
plan. 12 

Judicial Education and Training 

Judges corne from a variety of backgrounds hav
ing different educational and work experiences and 
often must perform a variety of duties which may 
not pertain to their most recent professional or edu
cational experiences. Although studies analyzing the 
background of judges are few, those that do exist 
reflect this variety of backgrounds. Judicial ap
pointees tend to have pre-judicial work experience 
specialized in one area such as corporate law, gov
ernment service, administration, finance, civil law 
or criminal law, with little or no exposure to other 
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areas. The results of a 1963 survey of State and 
Federal judges showed that 25% of the judges re
sponding reported that their "private practice had 
included no criminal cases, nor did any judge say 
that he had specialized in criminal practice."13 

Similar results were found in a more recent study 
of judicial appointees. 14 Interviews with participants 
in the New Jersey selection process and confirmed 
by some personnel of the Administration Office of 
the Courts, indicate that most newly appointed 
judges have considerable trial experience but that 
experience is primarily in the civil law areas. Data 
to support this opinion, however, has not been 
gathered in New Jersey. 

The National Advisory Commission (NAC) on 
Criminal Justice Standards and Goals states that: 

It is more than just a step in a legal career when 
a lawyer becomes a judge. It is a major career 
change to a position involving significantly different 
functions and requiring different skills and knowledge 
than were required of the person in his prior pro
fessional position. 

The NAC also suggests that subjects appropriate 
for judicial education for judges sitting on criminal 
cases include: 

psychiatry, social work, and the law; theory of gov
ernment and separation of powers; computers in 
courts; poverty law; criminal law-substantive and 
procedural; criminal law - sentencing; court adminis
tration, including special seminars for chief judges 
of metropolitan courts with emphasis on techniques 
to assure a speedy trial; the relationship between 
corrections and courts; the relationship between law 
enforcement and courts; the relationship between 
courts and the executive and legislative branches of 
government; the relationship between courts and the 
news media; family law; juvenile law; criminal penal
ties for infractions of environment law; and opinion 
writing.15 

Systems and Training Analysis Requirements for 
Criminal Justice Participants (Project STAR), a. four
state research and training' development program 
which included New ,Jersey, surveyed over 600 New 
Jersey criminal justice participants including 48 
judges, 18 prosecutors, 464 police officers, 152 
corrections officers and five defense attorneys to 
determine roles, tasks and performance objectives 
for each position. The survey concluded that judges 
should receive education and training in areas such 
as: organization theory, management and adminis
tration to increase efficiency of judicial operations; 
education· concerning the relative nature of deviant 
behavior, the changing character of contemporary 
morality and the increasing discrepancy be{ween 
existing laws and behavior that the public regi'\rds 
as acceptable to increase the judge's effectiv", usc 
of discretion; education in the methods of empirical 
science and the results of the most recent scientific 
stUdies in the field of corrections; and be educated 



or trained to deal with large caseloads without 
sacrificing individualized due process of law. 16 

Currently there is a one-week orientation program 
for newly appointed County, Superior, Juvenile and 
Domestic Relations and County District Court judges 
and a two-day orientation for Municipal Court judges. 
Some of the aforementioned subjects are discussed 
during these orientation programs. There are several 
problems with the orientation programs which have 
been identified by individuals involved with judicial 
selection and training personnel. 

Judicial orientation is provided only when there 
are at least 10 to 15 new appointments. As a result 
newly appointed judges often start performing judi
cial duties with limited training. This problem is high
lighted when newly appointed judges must make 
decisions 

... without time to obtain help, and in such cir
cumstances his inexperience is a factor which in
creases the probability of error. Although this prob
lem might be mitigated in a multi-judge court where 
a new judge can be assigned to less cvmplex cases, 
this breaking-in process is frequently accomplished 
at the expense of lawyers and litigants. 17 

The time allotted for the judicial orientation pro
gram is too short and judges need continuing edu
cation. Judges perform one of the most difficult roles 
in our society and therefore must possess knowledge 
from a broad range of fields including law, penology, 
sociology, criminology, psychology and administra
tion. The fields of law and social science are ex
panding so rapidly that few professionals can remain 
"up to date" in their field. 18 

Today change is so swift and relentless in the tech
no-societies that yesterday'S truths suddently become 
today's fictions, and the most highly skilled and 
intelligent members of society admit difficulty in 
keeping up with the deluge of new knowledge-even 
in extremely narrow fields. 19 

Judicial seminars (usually one per year for upper 
court and one per year for lower court judges lasting 
two to three days) are utilized to supplement orienta
tion training and provide continuing education. Both 
orientation and seminar education programs are law-. 
procedure-and sentencing-oriented with little expo
sure to the organizational, administrative and social 
science areas which are considered important for ef
fectiVe and efficient adjudication. Administrative 
Office of the Courts personnel indicate that present 
resource restrictions do not allow the education 
programs to adequately cover the latter areas. They 
suggest that education programs should at least 
be doubled in length. Department of Corrections 
staff indicate that it is difficult for many judges to 
get an accurate view of the correctional system 
through one- or two-day visits to correctional in
stitutions. 

Part of the problem of expanding time for judicial 
education focuses on the difficulty in freeing a sig-
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nificant number of judges from the bench for longer 
durations of training. A counter argument to the 
problem of taking judges off the bench for training 
suggested by some of those interviewed, is that 
the long-term potential gain in efficiency and more 
sound judgments will override the initial short run 
costs of expanding training. 

There are no legislative or court rules requiring 
that judges participate in any orientation or regular 
education programs. Although the Office of Judicial 
Education indicates that partiCipation in orienta
tion and seminar programs is high, this is not a 
guarantee that it will remain high. Those who do not 
attend will still hear cases affecting the lives and 
futures of New Jersey residents. 

Sending judges to regional and national education 
programs is worthwhile, but costly. Only a limited 
number of New Jersey judges can participate each 
year. This problem could be solved by establishing 
a judicial education program in New Jersey which 
utilizes national legal expertise. Presently the cost 
of travel and room and board exceeds the cost of 
tuition and conference fees for out-of-state edu
cation programs. The Administration Office of the 
Courts recently received a grant from the State Law 
Enforcement Planning Agency for the period of 
June 1, 1976 to March 31, 1977 to send 26 judges 
to national education programs in Colorado and 
Nevada which vary from one week to four weeks 
in duration. Costs of the program, which total 
$38,901 are as follows: 

Transportation 
Room and board 
Tuition and conference fee 
Transportation to and from airport 
Total 

$10,280.00 
11,221.00 
16,230.00 

1,170.00 
$38,901.00 

The cost of these out-ot-state judicial education 
programs averages approximately $1,496.19 per 
judge. The transportation and room and board ex
penses totaling $22,671 averages $871.96 per judge. 

Another concern is that judicial orientation pro
grams do not Significantly utilize the experience and 
knowledge ot nonjudicial or non-attorney experts in 
the criminal justice system as instructors. A recent 
orientation seminar for upper court judges allocated 
no time for lay lecturers. Criminal justice personnel 
interviewed suggested that inter-system criminal 
justice education programs utilizing police, correc
tion and court personnel, social scientists, crimino
logists and administrative speCialists will increase 
inter-system understanding, cooperation and effi
ciency. In addition, they indicated that inter-system 
education can reduce the tendency toward intel
lectual and professional inbreeding. 

A related problem is that judicial appointees need 
more in-depth education and training in areas where 
they have little or no pre-judicial experience. Some 
judges for example, need intensive training in 



criminal law and little training in civil law and vice 
versa. Other judges need intensive training in juve
nile adjudication or administration. Present educ.a
tion programs provide judges with the same learning 
experiences irrespective of their backgrounds. One 
solution to this problem is to apply modern educa
tional technology to judicial education, such as pro .. 
grammed learning and audio cassettes which allows 
each participant to progress independently at his 
own pace. Other training methods which can prepare 
an appointee to assume the bench include role play
ing, situation s:mulation and research projects. The 
NAC and ABA also recommend a program of sabbati
cal leave for experienced judges to enable them to 
do research and pursue studies relevant to their 
judicial duties. 

The focal problem of judicial education is the 
need for the improvement in the evaluation, plan
ning and development of training programs. Present
ly, judicial training programs are developed based 
on two sources of information by a 16 judge/faculty 
committee. These sources include information from 
judicial educators throughout the country and survey 
questionnaires filled Out by judges attending the 
training seminars. Little planning information can 
be obtained from answers to the questionnaires. 

The National Advisory Commission standards for 
the Criminal Justice System suggests that training 
for all criminal justice personnel should be based 
on studies which indicate specific and detailed roles, 
tasks and performance objectives for criminal justice 
positions identified by criminal justice personnel 
and the public. 20 These perceptions should be com
pared with actual practice and training developed 
from the results of the comparison. Such a study 
has been undertaken in New Jersey by Project 
STAR in which 48 judges and several hundred other 
criminal justice personnel were surveyed to deter
mine roles and tasks. Personnel from the Adminis
trative Office of the Courts indicated that the findings 
and training modules developed by Project STAR are 
not being used in present judicial training and that 
there are no plans to do so because the training 

modules are "too basic, elementary and too much 
role playing is stressed." A former New Jersey 
coordinator for Project STAR agrees in part with 
this statement. He indicates however, that some of 
the conclusions, findings, data and training tech
niques can be synthesized from the Project STAR re
ports and utilized for training newly appointed mu
nicipal judges. Whether or not Project STAR is 
utilized, there does appear to be a need to expand 
training programs for judges based on a more scien
tific planning approach than is presently used. 

In conclusion, the report of the State Bar Com
mittee on Court Modernization supports some of the 
findings herein when it recommends: 

No person should begin the awesome judicial 
responsibilities without intensive pre-service training. 
Regular continuing education should also be manda
tory for all judges and course offerings should not 
only deRI with the evolving law and judicial adminis
tration but with self-perception and with the be
havioral sciences. The state should support a College 
of Judicial Education to meet these needs and the 
needs of court-related personnel. The Committee 
also urges upon the Supreme Court the institution
alization of the judicial conference to make possible 
a full-time staff looking to a minimum of two, three
day meetings per year with an agenda set up on the 
most important Issues involving courts, courts and 
Ilegislature and courts and the citizen. Great effort 
should be made to obtain meaningful citizen partici
pation and also legislative and executive participa
tion. (See ABA Court Organization Standard #1.25, 
NAC Courts Standard #7.5). 

On an experimental basis, the Supreme Court 
should develop a sabbatical program for judges who 
have served seven years on the bench. The appellate 
division might supply initial judges for sabbaticals 
and they like tenured law school faculty members, 
would utilize the opportunity for research, special 
study or, because of the needs, as faculty in the ex
pandl3d judge training programs. A sabbatical policy 
will increase the appeal of the bench and rejuvenate 
those who otherwise stagnate in the impersonal, 
detached world of opinion writing. (See NAC Courts 
Standard #7.5).21 . 

Ne\v Jersey's Status in Comparison with the National Standards 

Judicial Selection 

The NAC and ABA22 standards recommend that 
each state develop a merit selection process for 
appointing judges. This merit selection process 
involves a judicial nominating commission which, 
when a judicial vacancy occurs or a new judicial 
office is created, forwards the names of three quali
fied candidates to the Governor who appoints one 
to office. 

The ABA recommends that the judicial nominating 
commission be composed of eight members: the 
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chief justicE:\ of the highest court or a justice appoint
ed by him as a nonvoting presiding officer; four 
public members, who are neither judges nor attor
neys, to be appOinted for staggered terms of at least 
three years; and three members of the legal pro
fession, selected by the state bar association, to 
be appointed for staggered terms of at least three 
years. 

The NAC recommends generally the same type of 
commission, with minor differences. The NAC pro
poses the commission be composed of seven mem
bers, three of whom are neither attorneys nor 



judges and not more than two of the same political 
party. The presiding officer should be a senior judge 
of the highest court but is not restricted from voting. 

The ABA recommends that in states with a large 
or geographically separated population, separate 
nominating commissions be established on a state
wide basis for appellate judges and on a regional 
basis for judges of the courts of original proceedings. 
The judicial member of the regional nominating 
commission should be a supreme court justice or 
intermediate appellate court judge designated by 
the chief justice and chosen on the basis of his 
special familiarity with the bench and bar of the dis
trict involved. 

The ABA and NAC advocate the same operating 
procedures for the nominating commission. The 
commission (s) should be provided with staff assis
tance which is responsible for maintaining an up
dated list of qualified potential nominees from which 
the commission should draw three names to submit 
to the Governor. The list should be sent to the 
Governor within 30 days of a judicial vacancy and 
if the Governor does not appoint a candidate within 
another 30 days, the power of appOintment should 
shift to the chief justice or the commission itself. 

The NAC suggests, in its commentary on judicial 
selection, that the investigation of potential nomi
nees, reports, preliminary evaluations and adminis
trative tasks be carried out by a permanent staff. 
The staff's preliminary screening of candidates 
should consist of two stages. First, the staff should 
ask candidates to answer a questionnaire to deter
mine whether they are interested in and qualify for 
a judicial position. Second, the staff, in cooperation 
with the Federal Bureau of Investigation, State Police 
and disciplinary section of the Administrative Of
fice of the Courts, should conduct a security and 
ethics investigation. 

The ABA recommends that the nominating com
mission determine whether the candidates are of 
good moral character, emotionally stable and ma
ture, in good physical health, patient, courteous and 
capable of deliberation and decisiveness. Candidates 
should have been admitted to the bar and have sub
stantial experience in the practice, administration or 
teaching of law. Those to be considered for trial court 
positions should have substantial experience in the 
preparation, presentation or decision of legal argu~ 
ment and matters of proof according to rules of 
procedure and evidence. Appellate judge nominees 
should have experience as a trial judge and exper~ 
ience in expressing legal ideas. 

NAC Court Standard 7.2 advises that initial ap
pointment should be for a term of four years for 
trial court judges and six years for appellate court 
judges. At the end of each term, the judge should 
be required to run in an uncontested election at 
which time the electorate is given the option of voting 
for or against his retention. The ABA recommends 
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that a judge hold office either during good behavior 
until reaching the age 01 compulsory retirement or 
for a preliminary term of two years and until the next 
general election at which time the judge's name 
should be submitted in an uncontested election. 

New Jersey does not have a judicial nominating 
commission or similarly functioning body in most 
municipalities for the selection of municipal court 
magistrates. Presently over 400 municipal magis
trates fall into this category. 

There are two committees representing State and 
county bar associations designed to perform the 
functions of a judicial nominating commission for 
the selection of County, Superior and Supreme Court 
judges. The Bar Association's Judicial Selection 
Committee, with components at the State and county 
levels, is responsible for providing the Governor 
with a list of qualified judicial candidates. The com
mittees request candidates to complete a question
naire relating to their background. The Bar Associa·· 
tion's Judicial Appointments Committee is responsi
ble for investigating and evaluating each prospective 
candidate'S background when requested by the Gov
ernor. 

To facilitate the evaluation the Appointments 
Committee uses a 30-item survey based on the 
Canons of Judicial Ethics to determine such factors 
as the candidate's relations with the judiciary, per
sonal and professional conduct, work habits, de
meanor, professional competence, ability to avoid 
the appearance of impropriety and business inter
ests. 

The present judicial selection process in New 
Jersey falls short of the ABA and NAC standards 
because of the following elements: 

1. There are no time limits by which recommenda
tions to the Governor, the Governor's nomina
tion and approval of a judicial candidate must 
be made once a vacancy occurs or a new posi
tion is created. 

2. The State and county Bar Associations' Judi
cial Selection Committees and Judicial Appoint
ments Committees do not include members 
representing the public and the judicial sys
tem. The members are all appointed by the 
State Bar and county bar presidents. 

3. The Selection and Appointments Committees 
do not have permanent staff to assist in record 
keeping and investigation of judicial candi
dates. 

4. The Governor is not required by statute or the 
constitution to follow the recommendations of 
the Bar Association's Judicial Selection and 
ApPOintments Committees. 

5. The public cannot confirm or reject judicial 
appointments through the electoral process 
once they are in office. 



• 

Judicial Education and Training 

NAC Courts Standard 7.5 and ABA Court Organi~ 
zation Standard 1.25 recommend that every court 
system maintain a comprehensive program of con
tinuing judicial education. The NAC suggests that all 
new trial judges, within three years of assuming 
office, attend both local and national orientation pro~ 
grams as well as one of the other national judicial 
education programs. The local orientation program 
should be attended immediately before or after the 
judge first takes office. 

New Jersey meets or exceeds many of the NAC 
standards for judicial education and training. The 
New Jersey court system provides intrastate judi
cial orientation programs for judges. Upper and lower 
court judges, however, may perform judicial duties 
for a considerable period of time before having the 
opportunity to attend formal orientation training. The 
annual participation of New Jersey judges in national 
education programs is low, in part due to a lack of 
financial resources. 

The NAC advises that each state develop its own 
state judicial college, which should be responsible for 
the orientation p'rograms for new judges and provid
ing graduate and refresher programs similar to those 
of the national judicial education organizations. New 
Jersey offered its first courses in a State Judicial 
College in September, 1976. 

The NAC recommends that each state plan spe
cialized subject matter progmms as well as two- or 
three-day annual state seminars for trial and appel
late judges. New Jersey has a seminar which is pre
sented annually to trial and appellate judges. 

The NAC further recommends that the failure of 
any judge to pursue orientation and regular continu
ing educational programs should be considered by 
the judicial conduct commission as grounds for dis
cipline or removal if good cause is not shown. While 
New Jersey has no court rules, statutes or constitu
tional mandates that require judges to attend juicial 
orientation or regular continuing education programs, 
the Chief Justice does require attendance and parti
cipation. 

The NAC also suggests that each state prepare a 
bench manual on procedural laws with forms, sam
ples, rule requirements. sentencing alternatives and 
information concerning correctional programs. New 
Jersey appears to be consistent with this recom
mendation through the court rules, the orientation 
manual and other manu~!s. forms, guidelines and 
materials provided to £;( i\H{~';tEtS in the State. 

The NAC advises that e,j,;::.n state periodically pub
lish a newsletter with information from the chief jus
tice, the court administrator, correctional authorities 
and others. The periodicai should include citations of 
important appellate and trial court decisions and 
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references to new literature in the judicial and cor
rectional fields. New Jersey, through the Administra
tive Office of the Courts sends separate monthly 
bulletins containing this information to Municipal 
Court judges and upper court judges. In addition all 
judges receive slip sheets immediately on all publish
ed, approved opinions. 

The ABA and NAC adVocate that proviSions be 
made to give judges the opportunity to pursue ad
vanced legal education a,'ld research. The NAC sug
gests a sabbatical leave program to fulfill this need. 
New Jersey does not provide funds for sabbatical 
leave programs. 

NAC Criminal Justice System Standard 12.1 
recommends that educational programs for criminal 
justice personnel be developed based on .a process 
by which specific roles, tasks and perJ'ormance 
objectives are identified. These perceptions should 
be compared with actual practices and, where ap
propriate, included in education programs. 

As mentioned before, Project STAR surveyed 48 
judges to determine roles and tasks for that position. 
The survey concluded that judges should receive 
education and training in a number of areas which 
included management and administration to increase 
efficiency of judicial operations, education concern
ing the changing character of contemporary morality, 
education in the methods of empirical science and 
education or training to deal with large caseloads 
without sacrificing individual due process of law. 
The Administrative Office of the Courts, Office of 
Judicial Education, has no plans to utilize Project 
STAR's research findings or training module because 
they are too basic, elementary and general to be of 
value. 

NAC Criminal Justice System Standard 12.1 
further advises that plans be developed and imple
mented for evaluating the effectiveness of education 
programs as they relat'e to on-the-job performance. 
New Jersey's Office of Judicial Education is not yet 
performing on-the-job evaluations of the effective
ness of educational programs. 

The NAC also recommends that the findings on 
role, tasks, and performance objectives be incor
porated in criteria for recruitment and selection 
of criminal justice personnel. New Jersey has not 
incorporated the findings of Project STAR into its 
judicial selection process. 

The NAC advocates the development of tech
niques for a continuous assessment of education 
needs as they relate to changes in socia! trends 
and public needs on a national and local basis. 
Presently participants in New ,Jersey judicial training 
programs are asked to mJ out a questionnaire con
cerning the effectiveness of the programs. A 16-
judge committee is responSible for planning future 
judicial training programs. 



Commentary 
The Committee, after carefully considering the 

ABA, NAC and New Jetsey State Bar Association 
recommendations for the creation of a Judicial 
Nominating Commission to assist the Governor in 
selecting judges, rejects the concept in favor of the 
present system with some modifications. Although 
the Judicial Nominating Commission is considered 
a model by many experts, it is still open to damaging 
political influence and provides no greater protection 
against abuse than the New Jersey system of select~ 
ing judges. The Committee, therefore,· recommerlds a 
series of proposals for correcting the shortcomings 
of the present system rather than creating a poten~ 
tially expensive new State bureaucracy. 

A major aim of judicial selection standards is to 
change the present voluntary merit selection system 
into a true merit system. To achieve this, one of 
the Committee's recommendations is that the Gov
ernor's authority to appoint judges be limited to only 
those individuals who are recommended and ap~ 
proved by the Judicial Selection and Appointments 
Committee of the State and county bar associations. 

The Committee further recommends that the bar 
associations continue to improve the criteria for 
selecting potential judicial nominees and evaluating 
their qualifications. Present criteria, Which are based 
on the Canons of Judicial Ethics, are considered 
too narrow to be used to assess whether a candidate 
has appropriate knowledge to fulfill judicial fUnctions. 
I t is also recommended that the State Bar Associa
tion sponsor a research effort to identify the knowl~ 
edge and skills necessary for an individual to per
form the judicial functions. 

The Committee has decided that judicial candi~ 
dates should be psychologically sound but no recom
mendation has been proposed for a mechanism to 
measure psychological fitness. The members con~ 
cluded that if the system for judicial removal functions 
adequately, psychologically unfit judges would 
be removed from office. 

Standards recommend that the bar associations 
include representatives of the lay publi9 on ,the 
Selection and Appointments Committees. Lay public, 
it is concluded, has as much an interest in an 
effective judiciary as the legal profession. While the 
legal skills of a candidate can probably be deter
mined readily by attorneys, other qualifications such 
as concern for people, justice and humanism can be 
determined as well by laypeople who are potential 
litigants or consumers of the justice system. Lay 
representatives can also counter undue deference to 
certain candidates resulting from friendship or pro~ 
fessional association. 

Judicial representatives on the Selection and 
Appointments Committees appointed by the Chief 
Justice are recommended because the judiciary has 
an interest in ensuring that its future colleagues are 
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highly qualified. Although the present Committees 
include participation of judges, unless appointed to 
the Committees by the judiciary, they may not be 
consirlered as representatives of the judiciary. 

To facilitate the work of the Selection and Appoint
ments Committees the Advisory Committee recom
mends that the bar associations either obtain staff 
assistance or be provided with staff assistance on 
at teast a part-time basis. No recommendations have 
been made to improve the role of the State Police in 
investigating the backgrounds of nominees because 
the present procedures appear to be adequate. 

In order to prevent appointment of judges to posi
tions where there are neither enough cases, support 
personnel nor facilities to enable them to operate on 
a fulHime basis, the Committee recommends that 
the managerial feasibility of appointments be deter
mined prior to new appointments. This assessment 
should be based on a previously determined proper 
ratio of support personnel to each judge which will 
enable the courts to process cases efficiently and 
effectively. 

The limits of the Senate's role of advice and con
sent over judicial appointments are defined by the 
Committee. It has determined that the tactic of 
brocking the nomination of a judicial candidate from 
moving to the floor of the Senate through senatorial 
courtesy is an abuse of the Senate's authority of 
advice and consent. Failure to move a nomination to 
the floor of the Senate is in effect a failure to execute 
that constitutional mandate. Senatorial courtesy is 
not grounded in the State Constitution or in the inter
nal rules of the Senate. To the extent that senatorial 
courtesy is in conflict with the stated goal of judicial 
appointment by merit its prac~ice should be abolished. 
To ensure the integrity of the decision-making pro
cess the standards are aimed at raising its visibility. 

In the area of judicial training the Committee con
cluded that New Jersey is in accord with and surpass
es some elements of the ABA and NAC standards. In 
other areas the Committee has expanded significant~ 
Iy upon the national standards. 

Although the Administrative Office of the Courts 
recently created a State Judicial College which is in 
accord with the national standards, some elements of 
the College proposed by the Advisory Committee 
have yet to be implemented. These elements include 
establishment of a year~round comprehensive pro
gram of education offered at regional facilities and 
instructed by an interdisciplinary faculty. 

The Committee recommends significant expansion 
of the judicial orientation training programs for new 
judges and the overall judicial education curriculum 
in order to transmit knowledge from the social 
science and administrative fields that is critically 
important for effective and efficient adjudication. 

Recognition that the transition from attorney to 



judge represents a significant change in role led to 
the recommendation that judicial orientation and 
continuing education should be mandatory. Although 
participation in some of the current training programs 
may be high it is recognized that the popularity of the 
programs may be a key factor and the programs of 
the future, which may be less popular and yet of 
critical importance, may be avoided. 

Current attendance of judges at national level 
education programs is expensive. To date approxi
mately 20% of New Jersey's upper court judges have 
attended the programs. A much lower percentage of 
Municipal Court judges have attended national judi
cial education programs. For these reasons the 
Committee recommends that nationallevei education 
programs be developed in New Jersey to expose 
large numbers of local judges to the experiences, 
outlooks and methods of judges throughout the 
country. 

The Committee recognizes that educational needs 
vary among judges depending upon their individual 
educat~')nal and work experience backgrounds. 
Theref6re, it recommends development of individual
ized training methodologies and rflsearch to identify 
specific training needs. The methodologies which 
would allow individual judges or groups of judges to 
progress at their own pace in specific areas of 
educational need include: an automated legal re
search system, video and audio tapes, manual or 
computer assisted programmed instruction and sab
batic,,1 leave. Automated legal research is being 
tested now in eight states. Test sites for New Jersey 
are in Trenton, Hacl<ensack. Newark and Morristown, 
and the project includes training for prosecution and 
defense attorneys as well as judicial law clerks and 
judges. If the results are satisfactory and there is a 
sufficiently high cost/benefit ratio, the program will 
be expanded statewide. 
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THE PRETRIAL PROCESS 
Introduction 

As the incidence of crime spirals upwards, the 
criminal justice system is required to handle ever 
increasing numbers of persons, As more people are 
funneled through the syster jails, courts and correc
tional institutions are being filled beyond capacity, 
creating an atmosphere detrimental to effective law 
enforcement and socially detrimental to those within 
the institutions. 

A natural result of longer delays between arrest 
and trial is longer periods of pretrial incarc.eration 
at a time when a defendant is presumed to be inno
cent. This interrupts the normal life of an accused as 
well as his ability to earn a livelihood. The economic 
and emotional trauma of lengthy pretrial incarcera
tion can be avoided by streamlining the pretrial pro
cess and thereby effectuating release as early as 
possible. 

In formulating standards and goals in the area of 
pretrial processing, the main objective is release 
whenever possible, Only in those instances where an 
accused's subsequent appearance is not assured 
should he be detained. The pretrial release decision 

should be person-oriented rather than based totaily 
upon the nature of the alleged offense. 

In addition to the area of release pending trial. 
other alternatives to formal prosec:ution have been 
addressed such as prosecutorial screening and pre
trial intervention. Through the use of these proce
dures, appropriate cases can be diverted from the 
formal criminal justice system and can be disposed 
of through a diversion program or by administra
tive dismissal. 

These standards and goals are geared toward 
fairness t(1 accused individuals while also having the 
effect of reducing jail population and backlog of 
cases. It is hoped that implementation of these stan
dards will result in greater efficiency and in minimal 
detention of minor offenders. 

It was recognized that many of the stanot..\~:I!J 

have already been implemented in this State by 
statute or court rule. They have, nevertheless, been 
included as standards and goals for the purpose of 
continuity and to show agreement with the present 
status of some areas of the law. 

Problem Assessment 

Attempts at reforming the pretrial process, slow in 
coming, have begun to take hold. The direction and 
emphasis that should govern changes are by no 
means uncontroversial. While there is consensus as 
to the existence and urgency of the problems that 
surface during the pretrial phase, there is little agree~ 
ment on their solution. If the influx of defendants is 
increasing more rapidly than society can build insti
tutions to house them or man the courts to try them, 
some compromise must be made. Such is cleal Iy the 
case in our criminal justice system. There is a limit 
to the resources at hand for the meting out of justice. 
Some have claimed that the penalties of the criminal 
justice system, namely jails and prisons, should be 
retained only for individuals who are convicted of 
serious crimes. 1 The limits of manpower, hardware 
and space likewise mak,e it necessary to weed out 
those defendants for whom a formal trial would be 
inappropriate, unnecessary or inefficient. 

The drama of full-fledged litigation that the layman 
perceives as the normal course of events following 
apprehension of a suspect in fact occurs in only a 
small fraction of cases. Actually, the criminal justice 
system can be more accurately seen as a funneling 
mechanism where discretionary decisions at the pre
trial level frequently are made regarding the dis
position of the accused. 
References for thIs chapler appeat on pltge 144. 
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To understand more completely the relationship of 
discretion to the pretrial phase, a discussion of the 
justice process is necessary. Criminal proceedings 
may originate in three w~y'3,: 1) By a law enforcement 
officer who either wi~11essed the offense or has prob
able cause to believe that an individual has com
mitted the offense and arrests the individual; 2) By 
the filing of a complaint by a public off/cer or private 
citizen or 3) By a grand jury indictrr.ent. An arrest or 
summons follows either the filing of a complaint or 
indictment. As soon as is practicable the accused is 
brougl1t befOTe a judicial officer. In all cases, the 
defendant is advised of his rights, conditions of re
lease are established if the defendant is In custody 
and, if the offense is indictable, a date is set for a 
probable cause hearing. Release pending trial may 
be effectuated at this point. 

In the overwhelming majority of cases, system 
processing initiates with an arrest. The issuance of 
an arrest warrant or the arrest of an individual in turn 
commences the process whereby the Individual is 
taken to the police station, routed through the usual 
booking and identification procedures and detained 
until such time as release can be effectuated. Dis~ 
cretion should be utilized in considering the neces
:.llty for issuing an arrest warrant or for arresting an 
individual. NAC and ABA agree that a summons or a 



citation usually should be served in lieu of an arrest 
warrant or in lieu of continued detention after arrest. 
Just as it became impracticable to detain people for 
automobile violations as the population grew and 
automobile owners proliferated, so it has now be
come unworkable to detain every suspect in the cri
minal justice process. 

For certain offenses, mandatory use of a citation 
or summons in lieu of a warrant or in lieu of continued 
detention following arrest could help to alleviate un
due detention and congestion in the criminal justiGe 
system. It would also obviate unnecessary suffering 
on the part rf the accused. Certainly a goal should be 
to refrain irom inflicting any unnecessary incon
venience upon a person who is still, in the eyes of 
the Jaw, innocent. 

The effects of an ariest upon an individual are not 
only of an immediate nature but can have long-term 
repercussions, especially if the individual is unneces
sarily detained pending further processing. In many 
cases, the formal steps taken after an individual has 
been arrested can be eliminated, which would result 
in savings both of time and manpower. However, if a 
decision is made to detain a person following arrest, 
the individual should be brought before a judicial offi
cer as soon as possible so that he may be informed 
of his rights and the charges against him and that 
release may be effectuated if deemed appropriate. 
Prompt presentation, however, is not always possible, 
usually due to the unavailability of key manpower 
and other proceSSing delays. The ';>ractice currently 
exists whereby an individual may ad arrested on a 
Friday evening and detained awaiting an appearance 
before a judiCial officer until Monday morning. Such 
practices cannot be reconciled with the notion of 
presumptive innocence. Titne limitat:ons are needed 
to minimize any incovenience for the accused and 
le\ssen the potential for abuse. 

Traditionally, the defendant awaited trial in custody 
unless qualified for and able to bear the cost of a bail 
reIE)as~. The setting of bail Is based on the theory 
that the risk of f!,1ancial loss will prevent defendants 
from absconding prior to trial. Problems and inequities 
within the bail system are well documented. It is re
plete with inconsistencies and blatant discrimination 
against the poor. I n practice, bail often is not set 
according to the defendant's individual circumstances 
but is determined largely by the offense charged. The 
bail system is also frequently distorted by the delib
erate practice of setting bail out of reach of a de
fendant where the public demands it or where pre
ventive detention of the defendant is desired. 2 

Asiae from financial hardships, bail practices have 
other serious consequences for defendants. Studies 
have indicated that a defendant's failure to secure 
pretrial release may have an adverse relationship on 
trial outcome. 3 Detained defendants are more likely 
to receive an unfavorable disposition and custodial 
sentence. 4 In addition, studies have shown that con-
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viction rates are higher for detained defendants.s The 
public also suffers when defendants are detained. 
Costs of detaining defendants who cannot afford bail 
and, frequently, the resulting support of their families 
must be borne by the public. 

Recently, experimental bail projects such as the 
Manhattan Bail Project have demonstrated that ra
tional bail decisions are possible if a "quick but care
ful inquiry" is made relating to the defendant's com
munity ties. 6 Such projects have also demonstrated 
that most defendants released, either on low bailor 
on their own recognizance appear in court when 
required. Thus, pretrial detention can and should be 
greatly minimized. 

New Jersey has initiated the practice of brief 
investigations into defendants' backgrounds in an 
effort to make bail and other release decisic'ls more 
related to the risk of nonappearance. A greater, more 
equitable use of other release alternatives as well as 
continued improvements in the application of bail are 
needed to minimize pretrial detention to the fullest 
extent possible. 

Concurrent with the normal pretrial steps of arrest, 
arraigr,ment and release or detention pending further 
cou r( action, is the practice of screening. Screening, 
which is the removal of a case from justice system 
processing, can occur anywhere from prior to the 
preparation of a complaint until indictment. 

According to the National Advisory Commission on 
Criminal Justice Standards and Goals, less than 
half of all adults apprehended are formally charged; 
thus indicating that screening is a common practice. 7 

It is, however, an informal practice not subject to 
review or governed by explicit criteria and/or guide
lines. As in any pretrial decision, screening relies 
upon the discretion of individuals in a position of 
authority; in this case the prosecuting attorney. 
Normally the likelihood of acquittal or insufficient 
evidence are factors most likely to persuade the 
prosecutor to remove an individual from the system. 
While there is nothing intrinsically undesirable about 
prosecutorial screening, a potential for abuse, poor 
judgment or unequal application exists; therefore 
guidelines are necessary. 

Aside from considerations of justice in terms of 
fair and equal treatment of offenders, screening can 
engender serious internal problems. The police, 
whose job it is to apprehend the suspect, may, 
understandably, feel frustrated when their efforts 
seem to be undercut. When screening occurs, the 
public may feel that the complex legal procedures 
encourage criminals to outwit the system. Such 
frustration is exacerbated when the decision appears 
to be a misguided one. Hence the fashioning of and 
compliance with explicit guidelines which spell out 
the rationale and place some constraints in terms of 
accountability for the practice is desirable to miti
gate the resentment that occurs both inside the sys .. 
tem and in the community. 

J 



In addition to being screened out of the system, 
defendants may be diverted to appropriate programs 
in lieu of criminal prosecution. Diverson, in this sense 
Is defined as the removal of a defendant from the 
ordinary course of prosecution to participate in a 
prescribed program, the successful completion of 
which results in the dismissal of charges. Diversion 
can be beneficia! to the defendant, criminal justice 
system and community. For,the defendant, diversion 
to a suitable program does not have the stigma asso
ciated with conviction and is less damaging to the 
individual's self-esteem. Diverson also reduces case
loads at the beginning of the system funnel and 
throughout the justice process, thus allowing public 
funds and system resources to be expended on the 
more serious or chronic offender with a greater po
tential for benefit. Furthermore, diversion programs 
enable the community to benefit from the productivity 
of persons who might otherwise be a drain on public 
funds. 

Pretrial intervention (PTI), a formalized mechan
ism for the removal of defendants from the ordinary 
course of criminal prosecu'tion to supervised partici
pation in a work or treatment program, is presently 
the only court-approved diversion program for adults. 
Only in the last decade has PTI been considered as 
an accepted option to prosecution. Since 1970, when 
the ~ew Jersey Supreme Court promulgated Court 
Rule 3:28, PTI programs have been implemented 
in Atlantic, Bergen, Burlington, Camden. Essex, 
Gloucester, Hudson, Mercer, Middlesex, Monmouth, 
Morris, Passaic, and Union Counties. Current pro
grams may be grouped into two categories: those 
which provide general counseling and re~erral ser
vices and those which are designed to treat a 
specific problem such as aleoholism. The majori
ty of programs which are liesignated PTI pro
grams provide general counsl~ling services and, 
where com,munity agencies are available, make re
ferrals to other agencies which may more appro
priately handle certain problems such as unemploy
ment or drug dependency. 

Court Rule 3:28 was amended in September, 1973 
to include the operation of certain drug and alcohol 
treatment programs under the designation of PTI 
programs. To date, such programs have operated in 
the larger, more urban portions of the State as in the 
Essex and Camden County Treatment Alternatives to 
Stt ect Crime (T ASC) drug programs and the Union 
and hudson County alcohol treatment programs. 
However. the iemaining counties also utilize avail~ 
able agencies within their own boundaries to treat 
clients with alcohol and drug problems. 
for certain first offenders charged with use or posses
sion as outlined in the statute. Since the statute 
neither prescribes a program nor defines "supervi~ 
sory treatment," many judges may prefer to utilize 
Rule 3:28 rather than N.J.S.A. 24:21-27 as a 
mechanism for diversion of selected drug offenders. 

The problems that accrue to PTI practices are 
more or less the same that beset other discretionary 
pretrial proceedings and call for the same types of 
reform; namely structured, formal guidelines based 
on explicit criteria. Although it may not be possible to 
foresee and therefore include in guidelines all the 
relevant considerations that bear on individual cases, 
uniformity of procedure that allows for the offense 
as well as the individual needs of the defendant is 
essential and should be the aim of any pretrial im
provement. 

The Supreme Court, in State v. Leonardis, 71 N.J. 
85 (1976), dealt conclusively with eligibility standards 
for pretrial intervention program participation, con
cluding first that the nature of the crime should not 
be dispositive and, more Significantly, that the county 
programs be administered pursuant to statewide 
court-promulgated guidelines. 

In addition to Rule 3:28, diversion of some persons 
with drug problems may be made under the authority 
of N.J.S.A. 24:21-27. This statute permits diversion 
prior to trial as well as "conditional discharge" (sus
pension of sentencing for "supervisory treatment" 
after a plea or adjudication of guilt) and is available 

New Jersey's Status in Comparison with the National Standards, 
New Jersey Court Rule 3:3-1 allows the issuance 

of a summons in lieu of an arrest warrant if the per
son issuing the warrant has reason to believe that the 
defendant will appear in response thereto. A sum
mons may also be issued after arrest if the person 
taking the complaint has reason to believe that the 
defendant will appear in response to a summons. 
Such procedures are consistent with the NAC and 
ABA standards (NAC Courts 4.2, Corrections 4.3. 
Police 4.4; ABA Pretrial Release 2.1, 2.2, 2.3, 3.1, 
3.2). However, detailed procedures or guidelines 
structuring the use of such summonses, as presented 
in NAC Courts 4.2, are not provided in the court 
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rules. In addition, the use of a summons is not man
datory as suggested in NAC Corrections 4.3 and ABA 
Pretrial Release 3.2 and thus Is infrequently used. 
The Supreme Court's Committee on Criminal Prac
tice has recently undertaken a comprehensive study 
of the issuance of a summons. In its 1976 report, the 
Committee on Criminal Practice recommended adop
tion of a court rule which would require issuance of 
a summons instead of a warrant by a police officer 
at the street level or thereafter, at the police station, 
except in certain situations. I nits 1977 report, the 
Committee recommends adoption and promulgation 
of a Form Summons to replace the present CDR Form 



1 developed jointly in 1968 by AOC and the New 
Jersey State Police. The recommended form is simi
lar in size and shape to the summons used in motor 
vehicle cases, and can be served upon a defendant 
at the time of arrest. Thus a police officer may serve 
a summons "on the street" in authorized instances. 

In acknowledgment of prosecutorial discretion to 
screen cases at the pretrial level. the national stan
dards recommend criteria and procedures to be 
utilized in prosecutorial screening and charging. 
(NAC Courts 2.1, 2.2; ABA Prosecution Function 
3.4,3.9). The decision to prosecute in New Jersey is 
within the discretion of the prosecutor, as decided in 
State v. Winne, 12 N.J. 152 (1953). N.J.S.A. 2A:158-
4 also states that, except for the Attorney General, 
the county prosecutor has exclusive authority to 
prosecute. Disciplinary Rule 7-103(a) is also in ac
cord with the recommended standards in prohibiting 
charges where the prosecutor believes that the 
charges are not supported by probable cause. A 
recent Attorney General opinion (Formal Opinion No. 
11, 1976) states that prosecutors must exercise 
discretion in a "reasoned manner" and "in good 
faith." The opinion concludes that prosecutors have 
the authority to administratively terminate complaints 
both prior to and following probable cause hearings. 

The national standards also recommend the devel
opment of written guidelines structuring the use of 
prosecutorial discretion as well as other administra
tive procedures (NAC Courts 1.2, ABA Prosecution 
Function 2.5). New Jersey does not have a statute or 
rule requiring a formalized statement of policy or the 
development of a handbook although several prose
cutors' offices have developed such office manuals. 

The national studies also recommend that a de
fendant be presented before a judicial officer as soon 
as possible. (NAC Courts 4.5, ABA Pretrial Release 
4.1). NAC further stipulates a time limit of six hours. 
At this appearance, it is recommended that the de
fendant be advised orally and in writing of the 
charges, constitutional rights and the date of trial 
or next appearance. ABA Pretrial Release Standard 
4.2 also recommends counsel be appointed no later 
than the time of first appearance. 

In comparison, Court Rule 3:4-1 requires that an 
arrested person be taken before the nearest available 
committing judge (warrantless arrests) or the court 
named in the warrant without "unnecessary delay." 
No time limit is expressed. Rule 3:4-2 requires the 
judge to inform the defendant of all matters as 
recommended by the national standards as well as 
refer the defendant to the Office of the Public De
fender. 

Also at the first appearance, the NAC and ABA 
recommend that the defendant's release be deter
mined quickly and emphasize immediate inquiry into 
factors relevant to release (NAC Courts 4.5, ABA 
Pretrial Release 4.3). ABA Pretrial Release Standard 
4.4 recommends a defendant charged with an 
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offense subject to no more than one year's imprison
ment should be released on his own recognizance 
without any inquiry. If the maximum penalty exceeds 
one year, an inquiry into the facts relevant to release 
should be conducted prior to or in conjunction with 
the first appearance (Pretrial Release Standard 4.5). 
New Jersey court rules do not require an investi
gation of the defendant's background prior to the 
first appearance. 

Court Rule 3:26-1 states that defendants may be 
released on bail on such terms that will assure their 
presence in court when required and that take into 
account personal characteristics of each defendant. 
The rule also gives the court discretion to rele<lse a 
defendant on his own recognizance or with the im
position of terms or conditions appropriate to such 
release. The general policy is against unnecessary 
sureties and detention. 

In reality, not all individuals are taken before a 
judge or magistrate in order that they be admitted to 
bail. Bail schedules which list suggested bail ranges 
for specific crimes are utilized by several police de
partments and clerks of court in some counties for 
the purpose of setting bail, in direct contradiction to 
ABA Pretrial Release Standard 5.3. In some in
stances bail schedules are recommended by the 
prosecutor and approved by a judge while in other in
stances, primarily at the municipal level, the sched
ules are issued directly by the judge. Thus, the bail 
attached to a specific crime varies with the dis
cretion of the individual creating the bail schedule 
and is subject to personal biases. 

Many recommendations for pretrial release other 
than bail are proposed by the national studies. Both 

,studies recommend defendants be released on their 
own recognizance whenever possible and that an 
adequate investigation of each defendant's charac
teristics be undertaken to determine an appropriate 
release procedure (NAC Courts 4.6, Corrections 4.4; 
ABA Pretrial Release 5.1). If a defendant cannot be 
released on recognizance, he should be released on 
the least onerous condition (s) reasonably likely to 
assure his appearance where required (NAC Correc
tions 4.4, ABA Pretrial Release 5.2). 

In New Jersey, there is no presumption that the 
defendant should be released on recognizance 
although he may be so released at the discre
tion of the judge according to Court Rule 3:26. 
Data collected by the Administrative Office of the 
Courts indiCate that the utilization of ROR programs 
in 1974 ranged from 25.0% of the cases in Cape May 
County to 78.0% of the cases in Sussex County.s 
Factors upon which pretrial release decisions are 
based are set forth in Rule 3:26 and State v. Johnson, 
61 N.J. 351 364 (1972) and are comparable to those 
listed in NAC Corrections Standard 4.5 and ABA 
Pretrial Release Standard 5.1. Many Municipal Courts 
and all County Courts in New Jersey utilize a modifi
cation of the Vera Institute point scale for release 



decisions. The Vera system assigns points to factors 
related to likelihood of appearance, requiring defen
dants to meet a minimum number of points to be eli
gible for release. Those courts which do not utilize 
any form of the scale upon which to make their deci
sion often subjectively make decisions to release on 
bail. 

Despite the use of point systems, courts in few 
municipalities and relatively few counties attempt to 
verify information received through defendant inter
views, which is recommended by NAC Corrections 
Standard 4.6. The NAC further states that the staff 
which handles bail/ROR programs should verify in
formation received in relation to bail and should be 
under the direction of the same agency that develops 
presentence reports. Although New Jersey statutes 
and rules do not specify who should gather and verify 
such pretrial release data, it is usually conducted by 
probation staff. The definition and type of investi
gation varies among the courts as well as the number 
of staff assigned in each county ~o perform this fUl1c-
tion. . 

New Jersey is, for the most part, consistent with 
national recommendations calling for increased use 
of conditional release and other bail variations (NAC 
Corrections 4.4, ABA Pretrial Release 5.2, 5.3). Re
search indicates that all of the recommended release 
alternatives except "detention during specified hours" 
(NAC Correction 4.4) exist in New Jersey. Court 
Rule 3:26-4(a) allows for the institution of a 10% 
cash bail program in any court wW~ the approval of 
the Assignment Judge. The NAC also recommends 
the elimination of participation by private bail bond 
agencies, which is currently allowed in New Jersey 
although many feel bail bonds should be considered 
appropriate only for those defendants who cannot 
secure release by any other means. 

The national standards also suggest that substan
tive law and procedures be created to deal with non
appearance after pretrial release (NAC Corrections 
4.7, ABA Pretrial Release 5.6-5.8). According to 
N.J.S.A. 2A: 104-13, it is a crime to fail to appear 
when released on bail or personal recognizance and 
Court Rule 3:3-1 (b) further states that failure to 
appear in response to a summons will result in the 
issuance of an arrest warrant. Provision is also made 
in R. 3:26-6 (a) for forfeiture where there is a breach 
of a condition. These procedures are normally 
followed in New Jersey courts. 

National recommendations are also proposed for 
procedures relating to review of release decisions 
(NAC Corrections 4.5, ABA Pretrial Release 5.9). 
New Jersey rules do not provide for automatic re
examination of release decisions although an appeal 
is available on all levels. ABA Standard 5.9 also 
requires periodic reports to be made to the court for 
each defendant who has failed to secure release 
within two weeks of arrest. Although New Jersey 
rules do not require such reports, they are routinely 
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filed with the Administrative Office of the Courts. 

The ABA and NAC also suggest every convicted 
defendant be granted credit for pretrial detention 
(ABA Pretrial Release 5.12, NAC Correction 5.8). 
Court Rules 3:21-8 and 7:4-6(f) provide credit on the 
term of a custodial sentence for any time served in 
custody between arrest and imposition of sentence. 

The NAC and ABA recommend the diversion of 
selected defendants where appropriate (NAC Courts 
2.1, 2.2; ABA Prosecution Function 3.8; Defense 
Function 6.1). The National Advisory Commission 
further suggests factors to be considered in making 
diversion decisions and also recommends operation
al procedures. Court Rule 3:28 (b) allows diversion of 
any offender into an approved pretrial intervention 
program (PTI) upon the recommendation of the trial 
court administrator, chief probation officer or other 
program director approved by the Supreme Court. 
The prosecuting attorney and defendant must con
sent to such diversion. In counties where a pretrial 
intervention program is approved by the Supreme 
Court, Court Rule 3:4-2 requires the judge, at the 
first appearance, to inform the defendant of the exis
tence of such program, the name of the program 
director and the locatfon where applications may be 
made for enrollment. Information relating to areas 
such as personal background, previous criminal rec
ord and present and pendi:1g charges is then gath
ered at an initial interview by PTJ staff prior to the 
determination of the applicant's eligibility. 

NAC Courts Standard 2.2 further suggests that the 
decision by the prosecutor not to divert a defendant 
should not be subject to judicial review. Prosecutors 
have exercised "veto power" over the enrollment 
of defendants into pretrial intervention programs in 
the past, however, the New Jersey Supreme Court 
ruled in State v. Leonardis, 71 N.J. 85 (1976) that 
all persons are eligible to apply for admission to PTI 
programs. 

Guidelines issued by the Supreme Court state that 
persons accused of deliberately committing violent 
crimes, participating in an organized criminal activity 
or tal<ing part in a continuing criminal business or 
enterprise should generally be rejected. In addition. 
persons should normally be declared ineligible if 
accused of violating the public trust and when admis
sion to a pretrial program would deprecate the 
seriousness of the crime. The decision has been 
criticized by many prosecutors, who felt they were 
being deprived of discretion to decide who should be 
admitted to such programs. 

The National Advisory Commission, in Corrections 
Standard 4.1, recommends the provision of compre
hensive pretrial process planning which is nonexis
tent in New Jersey. The standarrJ also suggests in
formation which should be available for bail and 
pretrial release planning and collected in a central 
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location. Collection of reliable data would enable 
evaluation and planning to be conducted both within 
the counties and on a statewide basis. Currently, 

evaluation of release programs in some cases is 
hampered because of the lack of available infor
mation. 

Commentary 

Although the national studies in their recommen
dations for pretrial processing did not contemplate 
disorderly persons offenses, the standards proposed 
by the Advisory Committee are applicable both to dis
orderly persons and indictable offenses. In addition, 
the Advisory Committee recommends these stan
dards with the assumption that local, State and 
federal governments will take active steps to ensure 
compliance and provide funds where necessary. 

In some cases, new legislation will be required in 
order to implement these proposals; in other cases, 
new administrative rules and in still others, only en
couragement. It has been discovered, in the course 
of the many intensive discussions necessary to formu
late these standards, that they often call for proce
dures that are already permitted or recommended 
but are not generally observed. Thus, while it is to be 
hoped that the present standards will influence 
future legislation and administrative regulation, much 
of their usefulness will be lost If they are not widely 
promulgated, discussed and campaigned for among 
those who do the day to day work of the system. 

The intent of Standard 8.1 is to make the Issuance 
of a summons mandatory in certain situations. Pres
ently provision is made for the use of a summons in 
lieu of an arrest warrant (Court Rule 3:3-1 and 3:4-1) 
although it is infrequently used. The Advisory Com
mittee recommends that the use of a summons in lieu 
of continued detention following arrest or in lieu of a 
warrant should be mandatory for offenses other than 
the common law felonies of arson, burglary, kidnap
ping. murder. rape. robbery or attempts to commit 
such crimes. These common law felonies were 
deemed exceptions since they are considered more 
heinous. are usually punishable by longer sentences 
and are similar to the offenses which require bail to 
be set by a superior or county court judge as enu
merated in Court Rule 3:26-2. Attempts to commit 
these crimes were also exempted. 

Specific criteria are offered to structure the use 
of summonses by both police officers and judicial 
officers. In comparison, the National Advisory Com
mission and American Bar Association recommend 
the use of a summons or citation in lieu of an arrest. 
The Advisory Committee Standard varies somewhat 
In that It calls for the use of a summons in lieu of con
tinued detention following arrest (and also in lieu of a 
warrant). This change was made to retain a law en
forcement officer's right to search during an on-scene 
arrest and to allow for the photographing and finger
printing of a suspect. Which is required for all arrests 
in New Jersey. The NAC and ABA made no such 
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provIsion. It is recognized that statutory changes 
may be needed to deal with present Identification 
procedures required after arrest. 

The Advisory Committee recommendation also 
deviates from NAf) proposals In that it requires the 
defendant to sign a receipt of the summons rather 
than the summons itself. 

The recommended standards for prosecutorlal 
screening are designed to serve as guidelines for 
prosecuting attorneys and to promote uniformity in 
screening while allowing for individual discretion. 
The Advisory Committee proposes that the prosecut
ing attorney should have the discretion to terminate 
prosecution prior to indictment whenever it Is coun
terproductive to prosecute and the standards provide 
guidelines at each instance where such prosecutorlal 
screening may occur. The Advisory Committee 
further recommends that no complaint should be 
filed without the active review and approval of the 
prosecutor, thus suggesting that police officers 
review matters with the prosecutor prior to pre
paring a complaint. Ideally, such a procedure should 
be standardized statewide; however the Advisory 
Committee acknowledges the fact that statewide 
compliance may not be practical or possible at 
present. 

For many years, the issue of whether a prosecutor 
has the authority to administratively dismiss a com
plaint prior to grand jury presentment remained 
controversial and unsettled. As a reSUlt, practices 
differed throughout the State. A recent Attorney 
General opinion concludes that a criminal complaint 
may be disposed of by a prosecutor without present
ing the matter to grand jury.9 The proposed guide
lines are consistent with this interpretation and offer 
criteria to be considered for administrative disposi
tion. 

The standards for prosecuti::>rial screening utilize 
the most relevant portions of the ABA and NAC 
recommendations and are therefore quite similar. 
However. factors detailed by the national studies 
which should not be considered in screening deci
sions were excluded. 

The standard governing the first appearance of the 
defendant before a judicial officer is primarily con
cerned with safeguarding the rights of the individual 
defendant. Following a series of Supreme Court 
rulings (most notably Mapp v. Ohio, Escobedo v. 
Illinois, Gideon v. Wainright, Mallory v. U.S. and 
Miranda v. Arizona) the arrest, detention and in
formation gathering procedures have been con
strained by a rather specific format. A crucial prob-



lem concerns the time allowed to detain a suspect 
before being brought before a judicial officer. The 
NAC specifies six hours whereas the ABA advocates 
the scheduling of a first appearance without un
necessary delay. To rectify New Jersey's situation, 
the Advisory Committee follows the ABA lead in 
recommending initial appearances on all charges 
be held without unnecessary delay. I n interpreting 
whether delay is unnecessary, a distinction is drawn 
between defendants who are issued a summons or 
released following arrest and those who are arrested 
and detained. For persons arrested, the first appear
ance should be held in no instance later than 48 
hours after arrest. For defendants issued a sum
mons, the standard of unnecessary delay is sufficient 
since there is no detention and hence no urgency. 

At the first appearance, the Advisory Committee 
recommends the defendant be advised in clear and 
easily understandable language of the charges, 
the date of next appearance and of constitutional 
rights, including but not limited to the right to release 
and representation by counsel if entitled. The Com
mittee intends that to be so entitled, the defendant 
must meet criteria as expressed in Rodriguez v. 
Rosenblatt, 58 N.J. 281 (1971) and Argersinger v. 
Hamlin, 407 U.S. 25, 92 S. Ct. 2006, 32 L. Ed. 2d 
530 (1972) with respect to nonindictable offenses. 
Indigent defendants charged with indictable offenses 
are entitled to the assignment of counsel at public 
expense. 

The Advisory Committee as well as the national 
studies recommend defendants be released when
ever possible at the first appearance. If the defendant 
is detained, however, a detention or probable cause 
hearing should be scheduled within ten days of the 
arrest. If held within this time period, the probable 
cause hearing may obviate the need for a separate 
detention hearing as required in Gerstein v. Pugh, 
95 S. Ct. 854 (1975). The Committee recognizes the 
desirability of combining the detention hearing with 
the first appearance or probable cause hearing. 

Pretrial release standards proposed by the Advisory 
Committee call for release determinations based 
on each defendant's individual characteristics and 
a greater use of release options other than bail. 
These recommendations closely parallel the sug
gestions of the NAC and ABA with only minor dif
ferences. 

The Advisory Committee recommends an investi
gation commence as soon as possible to gather in
formation relevant to release determinations. The 
nature of the investigation should be limited to the 
defendant's likelihood of appearance without any 
consideration of preventive detention. The Com
mittee also recommends elimination of schedules for 
setting bail which do not take into account the per
sonal characteristics of the defendant but rather 
consider the offense charged. 

In Standard 8.6, the Advisory Committee calls for 
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the adoption of a court rule to develop, authorize 
and encourage the use of a variety of alternatives to 
detention. Many of the suggested alternatives are 
presently available although only bail and release 
on personal recognizance (ROR) are used with any 
regularity. The listing of alternatives provided in 
Standard 8.6 ranges from release on recognizance 
to detention and it is suggested that the least re
strictive appropriate alternative be selected for each 
defendant. A reVision in Court Rple 3:26-4(a) is 
necessary to allow 10% cash bail in every county. 
Presently this option is in operation on a limited 
basis and requires the approval of the assignment 
judge. 

Although the NAC and ABA recommend the aboli
tion of private bail bondsmen in the release process, 
the Advisory Committee elects not to concur since 
there may be circumstances where the defendant 
has no other way of securing bail. The Committee 
therefore recommends that participation by private 
bail bond agencies be minimized to the fullest ex~ 
tent possible. 

The Advisory Committee also recommends pro
cedures for a hearing if release conditions are vio
lated by the defendant. It is important to note that a 
technical violation or even the possibility of the com~ 
mission of a new crime does not necessarily mandate 
a hearing and possible revision of release conditions 
unless it bears directly l,Ipon the possibility of non
appearance. The Committee deviates somewhat 
from NAC recommendations regarding release con~ 
dition violations since the national study makes 
reference to the revocation of release. In New 
Jersey, release can only be denied where there are 
no conditions that will assure appearance at trial, 
State v. Johnson, 61 N.J. 351, 364 (1972). 

The Advisory Committee also felt the judge need 
only state his reasons on the record for imposing 
detention, release conditions and revisions rather 
than provide the defendant with a written statement, 
as suggested by NAC. The Committee as well as the 
national studies recommend all release deoisions be 
reviewable. 

For purposes of this document. diversion is de
fined as the halting or suspending of formal justice 
system proceedings in favor of informal p,'ocessing 
or disposition. Presf)ntly, diversion programs such 
as pretrial intervention are in operation in ten coun~ 
ties although uniform procedures are not utilized 
statewide. The Advisory Committee recommends the 
expansion of pretrial intervention programs until 
there is one available to defendants in every county 
and also recommends guidelines for statewide op~ 
eration. Recommendations proposed by the Commit
tee for diversion apply especially to the operation 
of pretrial intervention programs; however, standards 
are intended to be applicable to any future approved 
diversion program as well. 

I n recommending factors to be considered in de-



termining a defendant's suitability for diversion, 
the Committee combined NAC recommendations 
with its own suggestions as well as those offered 
by the Atlantic County Prosecutor's Office. 

The Advisory Committee emphasizes that diver
sion, a process separate from screening, should not 
be utilized as a sUbstitute for prosecution where
the facts of the cqse are not sufficient to obtain a 
conviction or where screening is more appropriate. 
The Committee did not concur with NAC's recom
mendation that the decision by the prosecutor not 
to divert a particular defendant should not be sub
ject to judicial review in view of the fact that the 
New Jersey Supreme Court has ruled otherwise 
(State v. Leonardis, 71 N.J. 85 (1976)). 

The creation of an agency within the Adminis
trative Office of the Courts is recommended to 

coordinate and direct all pretrial services to include 
information gatherinq, pretrial intervention and 
f'lpervision of released defendants. This agency, 
to be designated as the Pretrial Services Agency, 
would also be responsible for planning and evalua
tion of pretrial processes. The pretrial area, including 
the release determinations and supervision of de
fendants awaiting trial is a responsibility of the 
courts; therefore, the Committee deems it proper 
to place authority for pretrial services under the 
Administrative Office of the Courts rather than a 
correctional agency. In addition, much of the ser
vices necessary during the pretrial phase as well 
as statistical capabilities are currently provided' 
through probation departments, which are super
vised by the Administrative Office of the Courts. 
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TRIAL PREPARATION 

Introduction 

The expeditious processing of criminal cases must 
always be tempered by constant concern for the 
rights of the accused and the needs of society. This 
balancing of goals is a recurrent theme in the ad
ministration of criminal justice. Prompt c:md efficient 
processing of cases requires an effective screening 
mechanism to determine whether trial is warranted 
as well as procedures for the review and disposition 
of cases through pleas of guilty. 

Although the constitutional guarantee of the right 
to a speedy trial is fundamental to our system of 
justice, the majority of criminal cases are disposed 
of without trial. It is commonly asserted that the 
public also has a right to a speedy determination 
of the issues. Thus, the definition of "speedy" must 
be suitable to both the defendant and the public. 

The existence of two duplicative processes for 
determining reasonable cause, grand jury and prob
able cause hearings, contributes to the delay in 
bringing cases to trial. This duplication has be '1 

the source of much concern and criticism. ~ ~ny 
believe the grand jury indictment process has out-

lived its usefulness, is cumbersome and subject to 
undue prosecutorial influence and control, whereas 
others contend the probable cause hearing as it 
presently operates is not truly an effective screening 
mechanism. Some hold that the grand jury-probable 
cause hearing process as it now operates provides 
the necessary safeguards and should not be 
changed. 

Another mechanism to balance the conserva
tion of resources with the defendant's and society's 
best interests is plea negotiation. Its advantages 
and prevalence notwithstanding, plea negotiation re
mains a controversial practice. On the one hand, 
plea negotiations can obviate the need for a public 
trial in those cases when a trial is undesirable, un
necessary or the facts are not in dispute. On the 
other hand, critics of plea negotiations argue that 
the process yields disproportionately differential 
treatment of defendants, primarily because consti
tutional safeguards to guarantee equal treatment 
under law are superseded. 

Problem Assessment 

The Grand Jury 

Predecessors to the present grand jury system 
date back as far as eighth century England. 1 Closer 
origins are associated with the promulgation of the 
Assize of Clarendon in 1166 which permitted a body 
of 12 men from each hundred to present under oath 
the names of those believed guilty of criminal of
fenses. 2 At that time, tte accusers were also per
mitted to judge, however within 100 years the grand 
and petit jury functions \I,'ere separated. 3 Accusa
tions originated with member:"l although accusations 
from outsiders gradually came 10 be considered. 4 As 
improvements were realized in English criminal pro
cedure during the fourteenth and fifteenth centuries, 
grand juries were also modernized. Informations 
(formal statements filed by the prosecutor which 
include all of the essential elements of an indict
ment) were allowed as an alternative to grand jury 
indictment. Reform continued and in 1695, Wil
liam and Mary granted subjects for the first time 
the right to review their indictments prior to trial. 5 

Criticism of the English grand jury began to mount 
during the nineteenth century resulting in the 
enactment of statutes to limit grand jury powers. 
In 1933. English grand juries were abolished when it 
became apparent that they had "outlived their use
fulness."6 

References ror thIs cha~ter appear on pages 157 &. 158. 
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The development of American grand juries gen
erally follows the establishment of the colonies. 
Methods for selecting jurors as well as juror qualifi
cations varied. History indicates that colonial grand 
juries were "ineffectual, ignored or shared com
plicity in many prosecutions of, from a modern 
Viewpoint, doubtful justice."7 During the Revolu
tionary War, for example, many grand juries served 
the American cause for freedom by indicting British 
authorities, Tories and other anti-revolutionaries 
for political reasons. 8 

New Jersey's first grand jury was impaneled in 
1676. Prosecution by information, although greatly 
abused, was common during the eighteenth century. 
Criminal informations were abolished in 1795 and in 
1844 the State Constitution authorized indictment as 
the only method of initiating prosecution. The investi
gative and presentment functions of New Jersey's 
grand jury system have remained essentially un
changed since 1676.9 

Traditionally, the grand jury has acquired two 
distinct functions-to initiate investigations of S(;';)

pected criminal activity and to act as a buffer be
tween the State and the citizenry by weighing evi
dence to determine if a trial is warranted. This buffer 
function is implicit in the Fifth Amendment which 
provides that "no person shall be held to answer 



for a cClpital or otherwise infamous crime unless 
on presel1tment or indictment of a grand jury," This 
requiremc;mt has never been held by the U.S. Su
preme Court to be binding on the states as decided 
in Hurtado v. California, 100 U.S. 516 (1884). Less 
than half 0\1 the states currently require prosecution 
to be initiat~\d by indictment in all cases. Most states 
allow the initiation of prosecution through the use 
of informatiol1s. 

The grand jury indictment process has been the 
source of much contention among criminal justice 
system practilioners and the public. Many com
mentators havn concluded that the indicting grand 
jury process no longer serves a useful purpose in 
today's system of criminal justice. 10 It has been 
characterized a5 inefficient and cumbersome. The 
great mass of c~'ses prepared and presented to a 
grand jury, especially in states such as New Jersey 
which do not authorize the use of informations, often 
precludes careful review and consideration of each 
case by both the prosecutor's staff and the grand 
Jury.ll The Advisory Commission on Intergovern
mental Relations proposed in 1971 that the indict
ment by grand jury requirement be eliminated while 
the investigatory function be retained. 12 

Criticism of the grand jury indictment process 
centers around the claim that it is ineffective as 
a buffer between the prosecution and one accused 
of a crime. Concern has' been expressed re
garding possible prosecutorial domination of the 
grand jury proceedings. 13 Many believe the pro
cess serves only as a rubber stamp approval of 
the prosecutor's request for indictment. In ad'"'ition, 
several characteristics of tha' indictment process, 
such as the absence of right~ for defendant and 
attorney appearances and cross-examination of 
witnesses, may create a potential for abuse,14 A 
oourt management study of the Baltimore courts 
ooncluded that the grand jury has a negligible effect, 
other than delay, on the criminal prt'cess. The Na
tional Advisory Commission on Crirninal Justice 
Standards and Goals found that in most 'cities across 
the nation where the grand jury is utiliz.ed for in
dictment purposes, it eliminates less than 20% of the 
cases presented. 15 Although similar statistics on a 
State Ilevel are not available for New Jersey, the 
Subcommittee to Study the Grand Jury of the Su
preme Courts Committee of Criminal Practice found 
that in Essex County, where each case is presented 
to the grand jury, approximately 40% are "no billed." 
In Atlantic and Mercer rounties, where prosecutorial 
administrative dismissal is utilized, approximately 
20% and ten percent respectively are "no billed." 16 

Another criticism of the use of indicting grand 
juries is that impaneling Qnd servicing a grand jury 
is becoming more costly in terms of time, personnel 
and finances. Many have argued that the indictment 
process is unnecessary and duplicative of the pre
liminary or probable cause hearing since both de-
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termine the existence of probable or sufficient cause. 
The Special Committee on Crime Prevention and 
Control concluded the prs'liminary hearing is a more 
effective screening device than the grand jury pro
cess. 17 The National Advisory Commission has con
cluded that "any benefits to be derived from a re
quirement that all offenses be charged by grand 
jury indictment are outwei~lhed by the probability 
that the indictment process will be ineffective as 
a screening device, by the Gost of the proceeding 
and by the procedural intricacies involved,tlls The 
Commission therefore recommends grand jury in
dictment not be required for initiation of any criminal 
proceeding and that, if it is utilized for a particular 
case, a preliminary hearing should not be available 
(NAC Courts Standard 4.4). 

Notwithstanding arguments to remove the indict
ment requirement and rely on probable cause hear
ings as the sale determiner of cause for most cases, 
there is wide support for the reverse position. Past 
experience of prosecution and defense parties in
dicates the probable cause hearing serves princi
pally as a means of discovery rather than a deter
mination of sufficient cause. Recent statistics are 
unavailable, although statistics compiled by the 
Public Defender in certain northern counties show 
that from July 1, 1967 to December 31, 1970 a total 
of 39,'137 cases were handled, 1064 or 2.7% of whioh 
resulted in findings of no probable caLIse by the 
MUnicipal Court. 19 The Supreme Court Special Com
mittee on Calendar Control-Criminal, which in 1971 
recommended the elimination of probable cause 
hearings, considered such a small percentage as 
hardly warranting "perpetuation of a practice which 
in essence duplic"ates the fUnction of the Grand 
Jury."20 

It is frequently argued that the probable calise 
hearing, as structured, invites procedural jockeying. 
Responding to the Supreme Court Special Committee 
recommendations, a New Jersey Law Journal edito
rial, which acknowledged certain deficiencies of a 
probable cause hearing yet considered it worthy of 
retention, stated the following: 

Prosecutors often bypass [the probable cause J 
hearing, complaining of its inutility and its misuse 
by defendants; defense counsel often use the hear
ing for purposes other than to determine probable 
cause, and allege deprivation of the defendant's 
rights if the hearing is bypassed. Acrimony appears 
with frequency, and what usefulness there is in the 
hearing evaporates .... Rule 3:4·3 provides that the 
court 'shall' conduct a hearing as to probable caUse 
'within a reasonable time' unless the defendant 
waives the hearing or an indictment is returned prior 
to the hearing; yet a defendant who demands a hear
ing can be frustrated by a simple adjournment of the 
hearing until the Grand Jury indicts. If a defendant 
obtains a hearing, the prosecutor can render it mean
ingless by simply electing not to present any evidence 
at the hearing, and thereafter seeking an indictment 
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at his convenience. And even if at the hearing the 
defendant is successful in having the complaint dis
missed, he remains subject to indictment on the 
charge. 21 

These deficiencies not withstanding, it has been 
posited that the hearing has certain potential which 
should be tapped rather than abandoned. First, the 
probable cause hearing can give a defendant in cus
tody an early opportunity to challenge that custody. 
Second, it gives the defendant, whether detained or 
released, the opportunity to confront and dispel a 
criminal charg~ which has been made against him or 
her and on which no prompt action has been taken by 
the State. Third, it provides an early adversary meet
ing at which, in the interests of both parties, review 
and disposition of charges can be effected before 
unnecessary expenditure of time and funds is made 
by either side. With proper revisions in procedure, 
the probable cause hearing could function effectively 
and efficiently as a screening mechanism to remove 
unwarranted cases from prosecution. 

There is still another stream of thought which 
contends neither the probable cause hearing nor 
the indictment process should be eliminated but 
should perhaps be refined. This position is taken 
on the grounds that each proceeding is yet another 
step which serves to protect the rights of the de
fendant and acts as a check on the system. Thus, 
both should be retained and utilized to their fullest 
potential. 

Regardless of whether indictment is required for 
criminal prosecution, many believe the grand jury 
can playa valuable role in the criminal justice sys
tem and should not be entirely eliminated. Most 
practitionei's recognize the necessity to retain the 
grand jury's investigative function. It is especially 
desirable in cases involving official corruption and 
organized crime. Such allegations should be investi
gated by an independent authority to preserve im
partiality and avoid any charges of "cover-up" or 
"whitewash" where charges are not substantiated. 22 

In addition, it is generally accepted that the grand 
jury indictment process should be retained for ex
ceptional cases such as those which are politically 
sensitive, involve numerous defendants or where the 
need for secrecy exists.23 

The grand jury system in New Jersey has recently 
been the subject of extensive scrutiny by two re
spected groups. I n April, 1975, the President of the 
New Jersey Bar Association formed a special com
mittee to review New Jersey's grand jury process. 
The Special Committee on Grand Jury Review under
took a comprehensive study of the grand jury pro
cess and published its findings in May, 1977. The 
Supreme Court's Committee on Criminal Practice 
has also formed a Subcommittee to Study the Grand 
Jury. The Subcommittee submitted an inclusive 
report in March, 1976, which has since been re
vised and adopted by the Committee on Criminal 
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Practice and has been made part of its 1977 report. 
These reports reviewed in depth the historical back
ground of the grand jury, present practices in New 
Jersey and other states and the range of alternatives 
to the indictment process. To avoid duplication of 
effort, this Standards and Goals report leans heavily 
on the research undertaken by these efforts. 

Speedy Trial 
Court congestion and delays in processing cases 

continue to plague the administration of criminal 
justice. For the 1974~1975 Court Year, 27.567 crio'
inal cases were filed in court and 23,260 were dis
posed of, leaving 26,555 cases pending which in
clude backlog. 24 These figures represent, in compari
son with 1973-1974 figures, a 14.1% increase in 
cases filed, a 4.8% decrease in cases disposed and 
a 19.4% increase in cases pending at the end of the 
court year. These figures are illustrative of the in
creasing case backlog which has generally occurred 
since 1948 and which hinders New Jersey's system 
of criminal justice. 

Continuing and increasing pressures upon avail
able resources have made it difficult to dispose of 
criminal cases promptly, thus resulting in lengthy 
delays prior to trial. The March, 1974 Criminal Time 
Interval Study,25 undertaken by the Administrative 
Office of the Courts, indicated that the total time 
period from indictment or accusation to commence
ment of trial for those trials commencing in March, 
1974, ranged from 23 days in Camden County to 71 
months, one day in Passaic County. The average time 
period for the State was five months, five days. For 
incarcerated defendants, time limits ranged from 
24 days in Bergen County to 35 months, 17 days in 
Passaic County. The statewide average time limit for 
incarcerated defendants was three months, 17 days. 

Delay in processing criminal cases has raised 
serious questions regarding a defendant's con
stitutional right to a speedy trial. Lengthy pretrial 
delay can be prejudicial to a defendant especially 
if he is confined and cannot, or finds it difficult to, 
preserve a defense. On the other hand, delay is not 
an uncommon defense tactic which. among other 
things, enables a defendant to manipulate the sys
tem through pretrial maneuvers such as plea nego
tiation and judge shopping. It has been argued that 
society also has a right to a speedy disposition of 
criminal cases and thus has a legitimate interest 
in ;,(,i:::king prompt resolution. If there is delay be
tween the commission of a crime and punishment, 
the possibilities of deterrence and rehabilitation may 
diminish. Such delay may be considered detrimental 
to society's interest. 

The Sixth Amendment to the U.S. Constitution 
guarantees that defendants have a right to a speedy 
trial although precise limits which define that right 
are not clear. If speedy trial goals were defined 
in terms of a specific time interval, it would be im-



portant to identify the point at which counting time 
for tri,sl begins or what periods, if any, should be ex
cluded. It is generally accepted that allowing time 
extensions solely in response to trial docket pres
sures is undesirable and should not be practiced. 
Continuances should be restricted. 

Many states, including New Jersey, have formerly 
required a defendant to demand his right to a speedy 
trial to commence the running of time. The American 
Bar Association (ABA) has rejected the requirement 
of demand for a variety of reasons, one being that 
it is inconsistent with the public interest in prompt 
dispositions. 26 There may also be situations where 
it is unfair to require a demand. According to the 
ABA, delay prior to trial should not be tolerated 
merely because a defendant does not consider it in 
tlis best Interest to seek a speedy trial. 

The controversial issue of appropriate conse
quences for the denial of speedy trial remains largely 
unsettled. Most states which designate acceptable 
time periods for bringing a case to trial provide for the 
release of detained defendants upon expiration of 
such time limit. The American Bar Association takes 
th€t position that "the only effective remedy for denial 
of speedy trial is absolute and complete discharge."27 
The ABA explains that the right to speedy trial would 
be meaningless if the prosecution were free to com
mence prosecution again for the same offense. 

The necessity for specified time limits and the de
mand requirement in defining one's right to a speedy 
trial have become questionable in light of recent 
court rulings. The U.S. Supreme Court, in Barker v. 
Wingo, 407 U.S. 514 (1972) rejected inflexible ap
proaches such as fixed time periods in defining one's 
right to a speedy trial. It also rejected the necessity 
for a defendant to demand a speedy trial. The court 
concluded in its decision: 

A defendant's constitutional right to a speedy trial 
cannot be established by any inflexible rule but can be 
determined only on an ad hoc balancing basis, in 
which the conduct of the prosecution and that of the 
defendant are weighed. 

The U.S. Supreme Court, in Barker, listed l'our factors 
which should be considered in determining if the right 
to a speedy trial has been denied: length of delay, 
reason for delay, defendant's assertion of his right 
and prejudice to the defendant. Thus, the Court 
placed the primary burden, to assure that cases are 
promptly brought to trial, upon courts and prosecu
tors. It prescribed a balancing test in which the con
duct of both the prosecution and the defendant are 
wl~ighed. 

The New Jersey Superior Court has held in State v. 
Cappadona, 127 N.J. Super. 555, 558 (App. Div. 
1!H4) and State v. Smith, 131 N.J. Super, 354 (App. 
Div. 1974) that the denial of speedy trial cannot be 
answered by the sole reference to lapse of a specific 
amount of time between indictment and trial or lack 
of trial. Factors identical to those outlined in the 
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Barker decision were offered as determinants of 
speedy trial denial. In State v. Smith, the Superior 
Court stated that prejudice for the defendant is not 
confined to the inability or lessened ability to defend 
on the merits but it can also be found from "employ
ment interruptions, public obloquy, anxieties con
cerning court and unresolved prosecution, a drain of 
finances" and the like. In State v. Szima, 70 N.J. 
196, 133 N.J. Super. 469 (App. Div. 1975), the New 
Jersey Supreme Court held that an unexplained lapse 
of 22 months between the time of defendant's arrest 
and his subsequent indictment did not constitute a 
denial of his right to a speedy trial in absence of any 
showing of prejudice to the defendant. 

Aside from the issue of defining the right to speedy 
trial, many authorities agree criminal defendants 
should be given speedy trials, not only as a matter of 
constitutional right, but as a means of assuring effec
tive law enforcement. The issue of speedy trial, which 
has been a subject of concern in New Jersey and 
other states for many years has acquired renewed 
interest since Governor Brendan Byrne delivered his 
State of the State Address in January, 1976. Gover
nor Byrne recommended dealing with the alarming 
rise in violent crime by providing certainty and swift
ness of punishment. In his message, the Governor 
called for action which would bring the accused vio
lent criminal to trial within 90 days of indictment. 

Many believe the court system could be equipped 
to provide prompt trials but, with present manpower 
and financial limitations and ever increasing back
logs, it is not possible. At the end of the 1974-1975 
court year, over 4,000 cases were pending ranging in 
age from six months to one year; over 1200 were 12 
to 18 months old; 493 were 18 to 24 months old 
and 576 had been pending for two years or longer.28 

Solutions for the court's criminal case backlog pro~ 
blems are by no means simple. For example, many 
fear increased attention to the criminal calendar 
without any additional judgeships may cause a back
log in the civil calender. 

Part of the solution to reduce court backlog and, 
in turn, assure speedy trials lies in reducing the 
number of cases requiring trial through methods 
such as screening, diversion, negotiated guilty pleas 
or decriminalization of certain victimless crimes. 
Removing cases by the.se means could allow more 
time to be devoted to dealing with defendants charged 
with violent crimes. 

Any method or program which can improve efti'
ciency and maximize available resources would bene
fit prompt case processing; however, it is argued that 
the objective of speedy trial cannot be reached with
out new appropriations for all components of the 
system. An effective program of bringing defendants, 
especially those charged with violent crimes, to trial 
within 90 days of indictment would require the addi
tion of more judges, courtrooms, prosecutors, public 
defenders, probation officers and other supporting 



staff. Even if present vacancies were filled, many 
doubt that tho backlog can be overcome and speedy 
trials provided, given the high number of cases added 
to the calendar each day. 

Despite difficulties in establishing a speedy trial 
requirement, prompt disposition of criminal matters 
remains a worthwhile goal. The setting of a time limit, 
such as 90 days from indictment to trial as recom
mended by the Governor, or 90 days from charge to 
trial as recommended by the Administrative Office of 
the Courts and this Committee, would enable the 
system to measure its success in providing prompt 
trials although time limits are recognized as un
necessary in defining a defendant's constitutional 
right to speedy trial. An interim measure aimed at 
satisfying the public's interest is the scheduling of 
cases involving violent crimes on a priority basis in 
addition to jail cases. Regardless of what immediate 
steps are taken, policy decisions and standards are 
needed to provide a framework for speedy trial con
siderations. 

Plea Negotiations 
The court is generally thought to be the single most 

important and critical institution in the entire system 
of criminal justice. It is this hub which determines 
priorities and practices for the rest of the system. 
Arrest procedures, police conduct, legal strategy and 
correctional practices, for example, are all shaped 
by court decisions and regulations. 29 

The court's putative function is to ascertain the 
guilt or innocence of the .accused. Our judicial sys
tem, with its stress on adversary procedures and 
complex rules of evidence, operates on the assump
tion that courts resolve questions of culpability. How
ever, in the preponderance of cases, especially in the 
busier courts, the major decision pertains, not to 
whether the defendant has committed a crime, but 
rather to what crime he has committed or how many. 
A small fraction of cases are adjudicated in a full 
scale trial. From 87% to 94% of criminal convictions 
are obtained by the defendant's own guilty plea.30 In 
many cases, a guilty plea is brought about through a 
negotiating process31 between prosecutor, defendant 
and lawyer. When the bargaining takes place the 
defendant is offered an inducement to plead, in the 
form of a reduced charge or recommendation for a 
reduced sentence. 

The common types of agreements may be divided 
into the following categories: 

1. Recommendations that separate indictments 
or courts of the same indictment be dismissed 
in return for specified guilty pleas. 

2. Recommendations for specified maximum 
exposure less than the statutory maximum. 

3. Recommendations that the crimes charged be 
downgraded to lesser included offenses, either 
indictable or disorderly.32 

Until recently, English and American courts 
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actively discouraged the guilty plea. For centuries, 
litigation was thought to be the "safest test of jus
tice."3 A plea of guilty which issued from ne90tia
tion~ between prosecutor and defense and was part 
of a bargain between them was, in most American 
jurisdictions, an illegal plea. Everyone involved might 
know that the plea had been made in return for a dis
missal or reduction of certain charges, or some other 
leniency, but this knowledge could not be openly 
avowed. 

Over the last decade, the U,S. Supreme Court 
rendered this unnecessary, giving its approval to 
plea negotiations provided that the defendant has 
"full understanding of what the plea connotes and of 
its consequences" and that the judge assembles an 
"affirmative record" of the proceedings, $0 that the 
agreement is officially recorded. 34 The U.S. Supreme 
Court also decided: 

..• the disposition of criminal charges by agreement 
between the prosecutor and the accused ... is an 
essential component of the administration of Justice. 
Properly administered, it is to be encouraged. If 
every criminal charge were subjected to a full scale 
trial, the States and the Federal Government would 
need to multiply by many times the number of Judges 
and court facilities. 35 

The Supreme Court of New Jersey gave recog-
nition to plea negotiations by stating: 

... there is nothing unholy In honest plea bargaining 
between the prosecutor and defendant and his attor
ney In criminal cases. At times, it is decidedly In the 
public interest, for otherwise, on occasion the guilty 
would probably go free ... 36 

Notwithstanding the prevalence of negotiations, judi
cial endorsements and the weighty considerations in 
its favor, there are formidable objections to plea 
negotiations. It remains one of the most controversial 
and suspect practices in the 'criminal Justice system. 37 

the practice of plea negotiating is generally 
explained, and often justified, in terms of the over
burdened court system and pro!;ecutorial offices. An 
article in Newsweek stated that if all the defendants 
in anyone city ceased to offer pleas and instead in
sisted on their right to trial by jury, "the entire crimi
nal justice system would stand still for a moment and 
then collapse."3s In Manhattan one prosecutor was 
quoted as saying "our office keeps eight courtrooms 
extremely busy trying 5% of the cases. If even 10% 
of the cases ended in trial, the system would break 
down .... "39 

A major justification offered by prosecutors in sup
port of plea negotiations is that it enables them to 
maximize the number of convictions but this expec
tation may be unfounded. The weakness of their 
cases was noted as an important reason for negotiat
ing by 85% of the prosecutors surveyed by the Uni
versity of Pennsylvania Law Review. 40 Prosecutors 
have also argued that by bargaining they can better 
adapt the charge and ultimately the sentence to the 
peculiar circumstances of the case: the social status 



of the defendant, a previous record and perhaps ac
tivities which are not a record, apparent state of mind 
when committing the crime and after arrest and so 
on. On the other hand, prosecutors may feel they 
understand the community's values better than the 
legislator; they may "grant concessions because 
the law is 'too harsh', not only for this defendant but 
for all defendants."41 

The prime objection to plea negotiation Is a con
stitutional one. As it is generally practiced, negotia
tion places enormous pressure on defendants, 
whether guilty or not, to forgo their constitutional 
rights. 

The pressures can be extreme. Since trial dockets 
are congested, the defendant who insists upon trial 
can expect a long period of uncertainty, often under 
circumstances which might make it impossible to 
keep a job or get another one. If the defendant does 
not qualify for bail or is not able to raise it, the situa
tion is even worse. The bargain offered oHen involves 
substituting a misdemeanor charge for a high mis
demeanor and/or dropping several charges. If the 
bargain is at all tempting then, it will be because the 
possible penalties, if trial is insisted upon, are sub
stantially more severe than they would be for the 
offense to which a defendant agrees to plead; and the 
differential is often further increased by the fact that, 
even for the same offense, a guilty plea may be re
warded with a lighter sentence. 

Defenders of plea negotiation should not take re
fuge in the claim that an innocent person rarely 
pleads guilty. Accurate statistics are not available, 
since it is seldom possible for a researcher to find 
out whether the defendant is, in fact, gUilty. Para
doxically, the innocent defendant is often under 
greater pressure to plead guilty than is the guilty 
one. 42 It is reportedly so because the prosecutor may 
offer a better bargain if the case is weak. The better 
the bargain, the more the defendant risks by insist·. 
jng on trial. 43 A case is reported by Benjamin M. 
Davis, San Francisco attorney, in-which a man was 
charged with kidnapping and forcible rape. Davis 
investigated the case and stated that his client was 
innocent. Davis was confident of acquittal. The pro
secutor, no doubt feeling that his case was weak, 
offered to accept a plea of simple battery. This would 
have meant at most of 30-day sentence, and pro
bably only probation. When Davis reported the offer 
to him, emphasizing that he would probably be acquit
ted if they went to trial, the defendant said "I can't 
take that chance. "44 Assuming the truth of the anec
dote, this case illustrates that an individual may be 
forced to plead guilty to a minor offense, even though 
innocent. in order to avoid severe penalties if found 
guilty. 

It is true that a very different result also occurs, in 
)l1at people whom the police know to be guilty of ser
ious crimes (which they may be unable to prove) 
frequently can bargain their way to inordinately weak 
charges and sentences; but this does not invalidate 
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the previous point. Indeed, it reinforces it in that 
both guilty pleas by the innocent and convictions on 
minor charges of seriOUS offenders tend to under
mine confidepce in the administration of justice. 

Aside from the pressures defendants face, their 
rights may also be jeopardized, The rights in ques
tion are those of the Fifth Amendment, against self
incrimination and of the Sixth, to confront one's ac
cusers, to compel the appearance of favorable wit
nesses and to stand trial by jury,45 It should not need 
to be argued that .the protection of sllch rights is 
important; but they take on a special poignance in the 
context of plea negotiations, given that it is often, as 
one public defender put it, "trial by trick and deceit."46 
It depends heavily on the bluffing abilities of opposing 
counsel. One must suppose that many defendants 
plead guilty who, if they had insisted on the exercise 
of the rights mentioned above, would have been 
acquitted or seen their cases dismissed. 

Another problem with plea negotiations as it is now 
practiced is that it strains that fundamental concept 
of "equal treatment under the law." The rich and 
sophisticated have high priced lawyers whom they 
can immediately call. Hardened criminals know how 
to manipulate the system. It is the poor, the ignorant 
and the inexperienced Who are the most vulnerable to 
the inducements of a plea negotiationY Further
more, the prosecutor's decision to bargain one case 
rather than another is often shaped by factors which 
have no connection at all with the demands of jus
tice, the probable welfare of the community or the 
correctional needs of the defendant. The chief 
factors are the current state of the prosecutor's case
load and the length of time which a trial is likely to 
take. 48 Radical disparities of treatment may be con
tingent on administratiVe convenience. Prosecutors 
must work in a context of limited resources and in
deed, h~'!e to worry about how best to allocate their 
resources. A practice which encourages such in
equities and infringements of constitutional protec
tions should not be accepted without stringent moni
toring. 

The heart of the constitutional question would seem 
to be whether it is lawful, on ~Jrounds primarily of ad
ministrative convenience, to apply extreme pressure 
on defendants not to exercise several related consti
tutional rights. It has been argued that the U.S. 
Supreme Court has impliCitly answered this question 
in the negative. 

In recent cases where the government sought to 
elicit information from its employee or licensee in 
order to determine his qualifil;atlons, the Suprame 
Court refused to allow any burden on the right. 
Garrity v. New Jersey held that incriminating evi
dence secured under the thn3at of discharge was 
not admissible in a later trial. A companion case 
Spevack v. Klein. held that e.n attorney could not 
be disbarred for failure to p'roduce records and 
testify in a judicial inquiry if he had not been offersd 
immunity from later criminal prosecution. 49 
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The Harvard Law Review points out that the burden 
involved in plea bargaining, which is often a threat of 
confinement fOl" an extra period of years, is at least 
as heavy as the priGe In Garrity; the loss of a Job. 

Thus, even under a narrow reading of the Garrity 
principle, plea bargaining should be held unconsti
tutional because It places the accused in the dilem
ma of having to forfeit either his privilege against 
self-Incrimination (by acknowledging his guilt 
through a plea of guilty) or his chance for a shorter 
sentence or reduced charge .• , . Since the very 
purpose of plea bargaining is to prosecute and con
vict the defendant by pressuring him to plea guilty, 
the practice will always violate the Fifth Amend-
ment,50 ' 

There is, mo,'.;Jover, room for sc::epticism concern
ing the primary rationale for the practice. Alschuler 
reports that an expedited trial system in Pennsyt
vania'a largest cities has greatl~1 reduced the pres
sure for negotiated pleas. "In Philadelphia, only 
about one-fourth of the defendants convicted of 
crime plead guilty and in Pittsburgh, only about one
third of all convictions are by pleas,"51 He remarks 
also on the fact that, the best way for the defense to 
obtain a good bargain is to take (or threaten to take) 
the prosecution's time by going to trial. Far from free
ing the court, therefore, the possibility of ba.rgaining 
has a marked tendency to clog the court machinery, 
"Attorneys commonly go to the point of impaneling a 
jury in an effort to make their threat to the court's 
time credible. A string of pretrial continuances may 
also be useful, partly because each continuance 
consumes the court's time"52 and erodes the pro
secution's case, He adds that pretrial motions are 
also great assets to the defense especially in juris
dictions where it is the practice of prosecutors to pre-

pare written briefs in response to procedural and 
constitutional claims. If trial actually begins, defens/e 
counsel has the same sort of motive for producing as 
many witnesses as possible and otherwise maximiz
ing delay, If defense counsel's threat of a long trl/al 
does not succeed, if a suitable negotiation does not 
take place, he or she will tend to make good the 
threat, if only for the sake of preserving credibility 
for the next fight. 53 In these several ways then, nego
tiation tends to exacerbate the problem of overload
Ing rather than relieve it. 

Despite these objections, plea negotiating seems 
to be here to stay. Although, as we have noted, th~m~ 
are ways in which it gums the machinery, its net 
effect probably is to grease It; and in an austere era, 
economically such a benefit looms large, MoreO\rer, 
negotiating is not simply an administrative expedifmt. 
"It provides a means by which a defendant may ac
knowledge his guilt and mani'fest a willingness to 
assume responsibility for his conduct."54 It se/ems 
appropriate to have some mechanism whereby a 
defendant can enter a plea of ,guilty or non vult when 
the facts are nat in dispute. !t has been sugge~He:d, 
moreover, that this device may tend to make more 
significant the adjudication procedures that are relied 
upon when facts are disputed and restore to its 
proper hallowed place in our value system the notion 
of the presumption of innocence. 

Once this is accepted, the problems which beset 
the institution of plea negotiation ar'e seen to be the 
same ones that plague all other discretionary pro
cedures. Th~y are problems which strict monitoring 
alone can help check, This is only possible where the 
process is visible, public and subject to rigid 9uide
lines. 

New Jersey's Status in Comparison with the National Standards 

Grand Jury 

As previously stated, the National Advisory Com
mission recommends that grand jury indictment 
should not be required in any criminal prosecution, 
and if utilized, a probable cause hearing should not 
be made available (NAC Courts Standard 4.4), The 
American Bar Association does not touch upon this 
particular issue although standards are recommend
ed for the quality and scope of evidence for informa
tions", grand jury presentment and for prosectl -

torial relations with the grand jury (ABA Prosecu
tion Function Standards 3.5, 3.6, 3,7), As part of its 
research, the Criminal Practice Committee Subcom
mittee to Study the Grand Jury undertook an exten-

• Formal statements filed by the prosecutor which include all of 
the essential elements of an indictment. Informations are cur
rently not permitted in New Jersey, 
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sive national survey of state laws concerning the 
modes of initiating criminal prosecutions and the role 
of the grand jury in investigating official misconduct. 
The Subcommittee found that only 21 states, includ
ing New Jersey, require indictments for all oHenses. 
Most states utilize both indictments and informations; 
29 states permit the use of informations only for non
capital felonies with 24 states permitting all offenses 
to be prosecuted by information. 

The New Jersey grand jury system serves two dis
tinct functions - to initiate investigations of suspected 
criminal activity or official misconduct and to present 
indictments where appropriate, The indictment pro
cess usually is initiated with the filing of a (;Omplaint 
although an indictment can be filed withol\lt a com
plaint. If a complaint charges the defendant with an 
indictable offense, the defendant is informEld, usually 
at the first appearance, of the right to a he.ilring as to 
probable cause and of the right to indictment by the 



grand jury and trial by jury. If the offense charged 
may be tried by the court upon waiver of indictment 
and trial by jury. the defendant is so informed 
(R. 3:4-2). 

Gourt rules provide that if indictment and jury tn,"I1 
are not waiven but a probable cause hearing in 
waived. or if ind,ctment and tria! by jury are waived 
but the judge i'3 not an attorney. the defendant is 
bound over to await final determination of the cause. 
If the defendant does not waive a probable cause 
hearing and an indictment has not yet been returned, 
a probable cause hearing is held. At this hearing. the 
defendant may cross-examine adversaria! witnesses. 
If probable cause is substantiated. the court wil! bind 
the defendant over to await final determination of the 
cause. If probable cause is not substantiated. the 
defendant is discharged and the prosecuting attorney 
so notified (R. 3:4-3). 

If the right to indictment by grand jury is not waived 
by the defendant. or if tile defendant has not been 
charged and Is under investigation, preparations be· 
gin for grand Jury presentment. The prosecuting 
attorney presents the evidence for the grand jury to 
consider during its inquiry and deliberations. The 
grand jury must consider the elements of the offense 
charged, the evidence presented and determine 
Whether the facts are sufficient to support a convic
tion. The grand jury is not limited to receiving only 
evidence which is admissible at trial. 55 In addition, it 
is debatable whether the prosecuting attorney is cur
rently required to present all exculpatory evidence to 
the grand jury, Witnesses may be subpoenaed by the 
grand jury to appear and give testimony. Such wit
nesses do not have the right to be accompanied by 
counsel. 56 The defendant does not have the right to 
testify before the grand jury and is not rlresent unless 
subpoenaed or invited to appear by the grand jury. 
Grand jury proceedings operate under the "v~i1" of 
secrecy and all persons other than witnesses who are 
participants in the grand jury process are required to 
take an oath to that effect (R 3:6-7). 

An indictment may be found only upon the con
currence of 12 or more jurors and it is returned in 
open court to the assignment judge or. in his ab
sence, to the appropriate Superior Gourt Judge 
(R. 3:6-8). If no indictment has been found, the mat
ter is deemed a "no bill" (R. 3:6-8b). The return of 
a "no bill," however, does not preclude the prosecut
ing attorney from presenting the case to another 
grand jury,57 
One of the principal purposes of an indictment is to 
inform the defendant of the nature of the charges so 
that an adequate defense may be prepared. An in
dictment consists of a written statement of the facts 
c·nnstituting the offense(s) charged dnd includes the 
statute(s) violated. It must conclude that the offense 
was committed "against the peace of this State, the 
government and dignity ot the same" (R. 3:7-3). If 
the indictment is not sufficiently speci~!r: to enable 
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the defendant to prepare his defense. 2 '·;11 of parti-
culars is ordered upon application (R • .: ,). 

In fulfillment of its investigative function, New 
Jersey grand juries act as watchdogs on public offi
cials. After investigation and presentation of evi
dence and upon the concurrence of at least 12 jurors, 
a presentment may be returned by a grand jury in 
open court to the assignment judge for examination. 
Although public officials may be presented for mis
management, no further action may proceed from the 
presentment. 58 However; if it appears that a crime 
has been committed for which an indictment may 
result, the assignment judge may refer the present
ment back to the grand jury for consideration 
(R. 3:6-9). The official may be suspended and even
tually convicted and removed from office. A public of
ficial may also be censured if the proof is condusive 
that the matter is "inextricably related to noncriminF.l1 
failure to discharge his public duty" (R. 3:6-9 (c)). 

Grand juries in New Jersey were selected, prior to 
1969, through the "key man" system. Under this sys
tem. grand jury commissioners utilized discretion in 
devising methods to select the grand jury venire and 
usually solicited names of prospective jurors from 
civic organizations. churches, labor unions and the 
Iike. 59 After much criticism, the New Jersey Supreme 
Gourt in 1969 directed the random selection of grand 
jurors, Voter registration lists are utilized as decided 
in State v. Rochester, 54 N.J, 85 (1969). 

Traditionally, grand juries consist of 23 members. 
New Jersey court rules and statutes do not require a 
grand jury to consist of 23 individuals but only require 
that they do not exceed 23 jurors N.J.S.A. 2A:73-1, 
R. 3:6-1). The grand jury serves until discharged by 
the assignment judge. but no longer than 20 weeks 
unless so ordered. Grand jurors, as well as petit 
jurors, receive a. per diem allowance of $5.00 and 
travel expenses at the rate of two cents per mile 
[N.J.S.A. 22A:1-1.). 

Speedy Trial 

The National Advisory Commission (NAG) in Gourts 
Standard 4.1 recommends that the period from arrest 
to trial in felony or high misdemeanor prosecutions 
should not exceed 60 days. For misdemeanor of
fenses, it generally should not exceed 30 days. The 
NAC did not purport to define the defendant's right 
to a speedy trial but took the position that the objec
tive of court processing reform should be the imple
mentation of procedures which would make it pos
sible to process cases within the suggested time 
limits.60 The American Bar Association (ABA) takes 
a stronger position by recommending a defendant's 
right to speedy trial to be expressed by rule or statute 
in terms of a time limit (Speedy Trial Standard 2.1, 
Trial Gourts Standard 2.51) and recommends crimi
nal trials be held within 90 days of arrest or summons 
and 60 days from arraignment on the charge (Trial l 
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Courts Standard 2.52). No such time limits are ex
pressed or implied in New Jersey rules and statutes. 
New Jersey Court Rules do provide, however, for the 
implementation of the right to speedy trial consistent 
with the U.S. Constitution in two situations: delay 
between indictment and trial and delay between the 
initial complaint and the return of an indictment by 
the grand jury (R. 3:25-3). Rule 3:25-2 provides 
that at any time following the return of an indictment 
or accusation, the assignment judge may, on his or 
the defendant's motion, direct that the trial be moved 
upon a specified day. Rule 3:25-3 permits dismissal 
for unreasonable delay in submitting the case to a 
grand jury, in filing an accusation, or in the disposi
tion of an indictment or accusation, either on the 
defendant's or the judge's motion. 

1 n its standards relating to speedy trial, the ABA 
recommends priorities for scheduling criminal cases. 
Specifically, it recommends that the trial of criminal 
cases be given preference over civil cases and that 
trials involving incarcerated defendants or those re
leased and believed to present unusual risKs should 
be given preference over other criminal cases. In 
New Jersey, Rule 1 :2-5 (1) provides that preference 
be given to criminal and certain other matters in the 
scheduling of cases for trial, hearing or argument. 
Most courts in New Jersey generally give priority 
sched\,ling to those cases involving incarcerated 
defendants. 

The ABA also recommends that control over the 
trial calendar be vested in the court (Speedy Trial 
Standard 1.2). This standard also requires the pros
ecuting attorney to file, as a public record, reasons 
for delay in requesting trial for cases. The prosecut
ing attorney should also advise the court of facts rele
vant in determining the order of cases on the calen
dar. It is further recommended in ABA Trial Courts 
Standard 2.50 that the court supervise and control 
the movement of all cases on its docket from the time 
of filing through final disposition. One of the duties 
of New Jersey's assignment judges, as outlined in 
Rule '1 :33-3 is the supervision and expeditious move
ment of criminal trial calendars of the Superior and 
County Courts. Rule 1 :33-4 provides that each judge, 
or the presiding judge if one has been appointed, is 
responsible for the orderly administration of the 
court which includes the supervision of the court 
calendars. Prosecutorial reports as recommended 
by the ABA are not required. 

Both the NAC and ABA suggest continuances be 
granted only upon a showing of good Cbuse and only 
for so long as is necessary (NAC Courts Standard 
4.12, ABA Speedy Trial Standard 1.3, ABA Trial 
Courts Standard 2.56). The ABA further states that 
the granting of continuances should take into account 
not only the request or consent of the prosecution or 
defense, but also the public interest in prompt disposi
tion of the case. In New Jersey, judges are required 
to dispose of the business of the court with prompt-
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ness (Code of Judicial Conduct 3A(5)). Case law has. 
held that the granting of continuances are within the 
discretion of the trial court State v. Telenko, 133 N.J. 
385,391 (E. and A. 1945). The trial court's exercise 
of discretion should not be upset "unless it appears 
from the record that the defendant suffered manifest 
wrong or injury" (State v. Lamb, 125 N.J. Super. 209, 
213 (App. Div. 1973)). 

In Speedy Trial Standard 2.2, the ABA recommends 
time for trial should cornmence to run generally from 
the date the charge is filed or the defendant is held 
to answer, thus eliminating the necessity for demand. 
The NAC prefers to set time limits from arrest, receipt 
of summons, or filing of indictment, information or 
complaint, whichever comes first61 (NAC Corrections 
Standard 4.10). New Jersey court rules provide that 
at any time following the return of an Indictment 
or the filing of an accusation the assignment judge 
may direct that a trial be moved upon a specified day. 
(R. 3:25-2). If there is unreasonable delay in present
ing a charge to grand jury Qr filing an accusation, or if 
there is unreasonable delay in the disposition of an 
indictment or information, the assignment judge may 
dismiss the matter on his or the defendant's motion 
(R. 3:25-3). Failure of a defendant to demand trial is 
one of four factors to be evaluated in determining 
whether his right has been violated. 

The national standards, in recommending time 
periods, also suggest certain time periods be ex
cluded in computing the time for trial (NAC Correc
tions Standard 4.10, ABA Speedy Trial Standard 2.3). 
The ABA standard is more explicit and specifies ex
cluded periods which involve such considerations as 
continuances and absence or unavailability of the de
fendant. New Jersey law specifies neither particular 
time periods nor factors to be excluded in computing 
time. 

In developing standards relating to speedy trial, 
the ABA also outlined special procedures for defen
dants who are serving a term of imprisionment. 
Speedy Trial Standard 3.1 recommends a rule, 
statute or interstate compact be enacted to provide 
that if the prosecuting attorney knows a defendant 
is serving a term of imprisonment he must promptly 
undertake to obtain the defendant/prisoner's appear
ance or cause a detainer to be filed to advise the 
defendant that his appearance is sought and that he 
has a right to demand trial. The prosecuting attorney, 
as recommended, must promptly seek to obtain the 
presence of the defendant for trial. 

New Jersey has enacted the Interstate Agreement 
on Detainers (N.J.S.A. 2A:159A-1 et seq.); although 
the agreement does not pertain to defendants who 
are wanted for trial and are incarcerated in New 
Jersey. For such defendants, general rules designed 
to prevent delay and the due process requirements of 
the Fourteenth Amendment are relied upon. New 
Jersey has no special rule or statute requiring the 
prosecutor to take prompt action to obtain a prisoner 



for trial although the Sixth Amendment seems to re~ 
quire it on the part of the prosecuting attorney. 

N.J.S.A. 2A:159A-3 requires that the official hav~ 
ing custody of a prisoner promptly inform the prisoner 
of the source and content of the detainer and of the 
right to request a final disposition. The person hav~ 
ing custody is required to notify all appropriate pros~ 
ecuting attorney!:! and courts to which the request 
for final disposition is being sent. The statute also 
provides that an out of state prisoner who has caused 
a request for final disposition to be served is entitled 
to a trial within 180 days. If the request by the ap
propriate prosecuting attorney is pursuant to N.J.S.A. 
2A:159-4, there is a 30-day period after the request 
to permit the Governor of the sending state to refuse 
to deliver the prisoner. The prisoner is entitled to 
contest the legality of his delivery except that he can
not contest it upon the ground that the executive 
authority of the sending state has not consented to or 
ordered such delivery. If the prisoner has requested a 
final disposition, that request is considered a waiver 
of the right to contest extradition. 

The ABA also recommends that the time for trial of 
a prisoner whose presence for trial has been obtained 
while he is serving a term of imprisonment should 
commence running from the time his presence for 
trial has been obtained, subject to the same excluded 
periods as other defendants. The Interstate Agree
ment on Oetainers, as enacted by New Jersey, 
(N.J. S.A. 2A: 159-3) provides that a prisoner who has 
caused a request for final disposition to be served is 
entitled to trial within 180 days. N.J.S.A. 2A:159-4 
provides that when the appropriate prosecuting au
thority requests temporary· custody, the prisoner is 
entitled to trial within 120 days of his arrival within the 
receiving state. State v. Chirra, 79 N.J. Super. 270 
(Law Div. 1963) held that where a prose("uting attor
ney has unreasor.ably delayed, after a I equest for 
temporary custody has been made, the indictment 
must be dismissed. 

The ABA recommends that too only acceptable 
consequence of denial of speedy trial should be 
absolute discharge. Failure of the defendant to move 
fo)" discharge prior to trial or entry of a plea of guilty 
should constitute waiver of the right to speedy trial 
(ABA Speedy Trial Standard 4,1). New Jersey, as 
well as the U.S. Supreme Court, has concluded that 
absolute discharge is the only effective remedy when 
there is a Constitutional Violation of right to speedy 
trial. 

If a shorter time limitation is applicable to defen
dants held in custody, the ABA recommends that the 
completion of this time result in the release of the 
defendant on his own recognizance (ABA Speedy 
Trial Standard 4.2). New Jersey has no rule providing 
shorter time limits for defendants in custody. Rule 
3:26 does provide that if a person detained for a 
crime "punishable by death" is not indicted within 
three months he may, for good cause shown, be 
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admitted to bail. A defendant may also be released 
upon his own recognizance, for good cause shown, if 
an indictment or accusation is not moved within six 
months after arraignment. The Supreme Courts Com
mittee on Criminal Practice is currently considering 
the development of a court rule to provide that when
ever a defendant has been detained 90 days and trial 
has not commenced, upon the defendant's motion, 
he should be released upon conditions he is able to 
meet. This time period is to commence running from 
the date of the defendant's initial incarceration upon 
the charge. 

Plea Negotiations 

The National Advisory Commission concluded that 
the practice of plea negotiating should be abolished. 
I n recognition of a likely delay in that coming about, 
they proffered some standards for use in the interim. 

The ABA standards on Pleas of Guilty and the NAC 
Courts standards on the negotiated plea require the 
concurrence of the prosecutor for plea negotiations 
to proceed but the process is not based upon his 
application. In New Jersey the prosecutor initiates 
the plea negotiation (R. 3:25A-1). Both NAC Courts 
Standard 3.7 and ABA Pleas of Guilty Standard 1.5 
regard a plea as unacceptable unless it has been 
established that the plea is voluntary, knowledgeable 
and accurate. New Jersey Court Rule 3:9-2 con
curs and requires that the court address the defen
dant personally for the purpose of inquiry. The court 
then can determine, on the basis of the personal in
terview, whether or not the defendant understands 
the consequences of the plea, entered it voluntarily 
and if the facts of the case are in accord with the 
plea. NAC seems to require more than existence of a 
factual basis. Rule 3:9-2 also states that the defen
dant be informed of the consequences of his plea 
which is in accord with ABA Pleas of Guilty Standard 
1.4 (b) and NAC Courts Standard 3.7. 

The defendant may withdraw the plea if the terms 
are not approved by the court at the time of sentence 
according to R. 3:9-3. Rule 3:21-1 permits the with
drawal of a plea before sentencing. It is also permit
ted after sentenCing when withdrawal of plea is 
necessary to correct a "manifest injustice." The de
fendant will not be permitted to withdraw the plea on 
a "belated assertion of innocence" or because of "a 
whimsical change of mind by defendant." (State v. 
Huntley, 129 N.J. Super. 13, 18 (App. Div. 1974), 
certif. denied 66 N.J'. 312 (1974); State v. Johnson, 
131 N.J. Super. 252, 256 (App. Div. 1974); State v. 
Phillips, 133 N.J. Super. 515 (App, Div. "1975». 

Rules 3:4-1 and 3:4-2 require that a person be in
formed of the right to counsel aM the right to have 
counsel provided if indigent. N.J.S.A. 2A: 158A-5 
provid,es that any indigent defendant "formally 
charged" with the commission o~ an indictable of
fense be appointed counsel. The l\lew Jersey rule is 
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in accord with ABA Pleas of Guilty Standard 3.1 in 
accepting as a justification for plea negotiations, 
considerations of administrative effectiveness. The 
NAC does not agree on this pOint. New Jersey and 

the ABA have considered pleas of guilty "probative 
of factors relevant to sentence" (State v, F1oteet, 61 
N,J. 493 (1972)), 

Commentary 
One of the chief goals of the Advfsory Committee 

in recommending standards governing trial prepara
tion is the reduction of pretrial delay, Proposed stan
dards are designed to improve efficiency and elimin
ate duplication and waste of resources. The Commit
tee envisions a system of justice where no complaint 
would be filed without the prosecuting attorney's 
review and approval. Once a complaint is filed it 
would be referred to a centralized court for a probable 
cause determination. If probable cause is found, 
arraignment is held at which time motions are made 
and a trial date is scheduled. This procedure would 
result in minimal delay from the time a defendant is 
held to answer for the charge to the holding of a trial. 

To eliminate the present duplicathle grand jury
probable cause hearing process, the Advisory Com
mittee recommends that indictment should not be re
quired to institute criminal proceedings and a State 
constitutional amendment should be adopted to that 
effect. The Committee discussed maintaining the 
present indictment requirement and eliminating the 
probable cause hearing. This solution would perhaps 
be easier but it was not considered the more effective 
remedy since the grand jury system itself is in need 
of reform. The determination of probable cause for 
most criminal cases can be handled adequately 
through the hearing mechanism. I n cases involving 
multiple defendants or where the need for secrecy 
concerning the identity of witnesses or suspects is 
present, the determination of probable cause through 
the grand jury process would be necessary. For this 
reason, the Committee recommends the indictment 
process not be eliminated entirely but be used only 
in exceptional circumstances. The function of the 
grand jury should be limited primarily to investigative 
purposes. Where cases are best handled through 
indictment, no probable cause hearing should be 
held. 

It is recommended that hearings as to probable 
cause be held within two weeks following the com
mencement of proceedings through either arrest or 
the issuance of a complaint or summons. Whenever 
possible, this hearing should be combined with the 
detention hearing required in those cases where the 
accused is detained. 

Limiting the grand jury function and placing a 
greater emphasis on the probable cause hearing can
not be recommended without also recommending a 
change in court orgainzation. Currentry, probable 
cause hearings are held in Municipal Courts which, 
for the most part, are part-time tribunals held one or 
two nights each week. If probable cause hearings 
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were relied upon as the sole determiner of sufficient 
cause for most criminal proceedings, the part-time 
structure of Munioipat Courts could not accommo
date the demand for such hearings, Municipal CQurt 
re-organization and consolidation is advantageous; 
however, it is recognized that, at the present time, 
such a proposal may be politcally unfeasible. 

It is hoped that the enactment of the Committee 
recommendations regarding the use of the grand jury 
and probable cause hearing would result in a reduc
tion of pretrial delay and thus help ensure a defen
dant's right to a speedy trial and the public's right to a 
speedy disposition. It is envisioned that an adversarial 
probable cause hearing would result in a greater 
number of cases being resolved prior to trial either 
through administrative disposition or negotiation and 
guilty pleas. 

Any recommendations regarding the right to a 
speedy trial would not be complete without the 
designation of a time limit. The Committee concurs 
with the ABA suggestion of 90 days from arrest to 
trial which is different from Governor Byrne's request 
for a speedy trial program to bring defendants 
charged with violent crimes to trial within 90 days of 
indictment and all other criminal defendants within 
six months. Ideally, resources should be provided to 
enable all criminal cases to be disposed of as quickly 
as possible. Given these resources it is recom
mended that all criminal cases involving detained de
fendants proceed to trial within 90 days of arrest and 
all others within six months of filing of the first charg
ing document. When these time limits are exceeded, 
the Committee does not advocate any violations of 
these limits be coupled with automatic dismissal un
less it has been determined that there was unneces
sary delay in reaching a disposition. Instead, the 
Committee concurs with the Supreme Court's Com
mittee on Criminal Practice recommended court rule 
that where a defendant has been detained 90 days 
and a trial has nct commenced, the defendant should 
be released on conditions he or she is able to meet 

As to the standards relating to plea negotiation and 
pleas of guilty, the Advisory Committee accepts tt e 
conclusions of the American Bar Association about 
the efficacy of disposition by means of plea agree
ments. The Committee subscribes to the prevailing 
opinion that the criminal justice system would be 
intolerably burdened without the alternative to trial of 
disposition through pleas of guilty arrived at through 
the negotiating process. It concurs, moreover, with 
the ABA that values other than expediency are served 
by the disposition of many criminal cases without 



trial. Among the commonly held values are the 
acknowledgement of guilt and acceptance of re
sponsibility which can be brought about through plea 
negotiation and pleas of guilty. Such an approach 
seems especially appropriate and logical when the 
facts of the cases are not in dispute. 

i he distinction was made between negotiated 
pleas and guilty pleas where no negotiation takes 
place. Though it is an important distinction to make, 
the Committee assumed that guilty pleas not involv
ing negotiations should be subject to the same safe
quards and regulations. This would especially be true 
with respect '£0 entry and preservation of the plea on 
record. 

There was also consensus on the salient issues of 
plea negotiations. The Advisory Committee recom
mends that for a plea to be accepted it should meet 
the criteria of voluntariness, knowledgeability and 
accuracy. These qualifications serve to reinforce 
Rule 3:9-2 which provides that a court may refuse to 
accept any plea of guilty and must not accept a plea 
of guilty unless it first addresses the defendant per
sonally and determines by inquiry of the defendant 
and others, in the court's discretion that (1) there is 
a factual basis for the plea; (2) that the plea is made 
voluntarily and is not the result of any threats or 
promises or inducements which are not disclosed on 
the record; and (3) that the plea is made with an un
derstanding of the nature of the charge and the con
sequences of the plea. This rule also provides for the 
court to require a defendant to complete, insofar as 
is applicable, and sign the appropriate form pre
scribed by the Administrative Director of the Courts. 

Regarding the last two criteria, knowledgeability 
and accuracy, the Committee recognized certain 
difficulties. Knowledgeability, for instance, is a con
ceptually complex notion. Opinions differ as to 
whether the term should be broadly or narrowly de
fined. As noted in the juvenile section on "Judicial 
Process," several court decisions have dealt with this 
issue. It was held almost four decades ago in John
son v. Zerbst, 304 U.S. 458, 464, 58 S. Ct. 1019,83 
L. Ed. 1416 (1938) that a defendant who enters a 
plea waives certain constitutional rights and for this 
waiver to be valid, it must be an intentional relin
quishment or abandonment of a known right or priv
ileges. That decison notwithstanding it cannot illu
minate the concept of knowledgeability to say that 
the defendant must intentionally waive "known rights 
or privileges" if the whole issue of knowledgeability 
rc:;ts on the question of what it is to "know" rights 
and precisley what rights it is crucial to know. Some 
say that for a plea to be knowlegeable the defendant 
must completely understand all possible ramifica
tions of the plea, including how a plea may affect the 
parole hearings and how soon he or she could be 
considered for parole if conviction is brought about 
by trial. Given the complexities, knowledgeability is 
difficult to ensure and it might be problematic trying 
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to prove a plea was or was not knowledgeable. It 
seems reasonable to suppose th1t even with the best 
intentions on the part of all concerned some mis
understandings could go undetected by the court that 
rules on the plea. 

The assistance of counsel is crucial to a reasoned 
plea. However, on the issue of knowlegeability the 
Committee did not make explicit stipulations con· 
cerning the conduct of the defense attorney with his 
client. It was agreed that spelling out this relationship 
might create more problems than it solves. 

Furthermore, there was opposition to a standard 
which would require the judge to inform the defen
dant of the implications of his plea such 'as maximum 
sentence for a guilty plea or the realities of parole 
violation and multiple offender status. The attempt 
on the part of the judge to spell out all the conceiv
able consequences of a guilty plea was thought to 
create more problems than would be alleviated. 
Though Rule 3:9-2 provides for the question, with 
others, "do you understand that for all offenses above 
the court could impose a sentence totalling not more 
than 'X' years or fines totaling not more than '$Y' or 
both?" Nevertheless, the failure of a judge to dis
close the maximum sentence does not invalidate a 
guilty plea according to State v. Smith, 109 N.J. 
Super 9 (A.pp, Div.), Certif. Den. 56 N.J. 473 (1970). 
The members of the Committee felt it was better not 
to draw the strings too tight in this area. Nor did the 
Committee feel that the judge should be required to 
set forth the information which contributed to his 
decision to refuse a guilty plea. 

There is also a problem in determining the accura
cy of the plea. Since the court is not an investigative 
agency it is not equipped to carry out a thorough 
enough investigation to determine whether the facts 
of the case are consonant with those presented to 
the court. In cases where the degree of difference 
is considerable and obvious, of course the court 
should not accept the plea. 

In the case of plea withdrawal, the Advisory Com
mittee agreed that a plea can be withdrawn only pr1':>r 
to sentencing except to correct a manifest injustice. 
A withdrawn plea may not be used as evidence 
against the defendant nor should his retraction be 
reflected in a harsher sentence. Any plea change 
after sentencing should be covered under post-con
viction relief. 

As noted, the Advisory Committee held generally 
to the American Bar Association recommendations 
but tended to deal with the relevant matter in a more 
general manner, recognizing that the realities of the 
New Jersey criminal justice system make closing off 
options both unfeasible and unwise. The discussion 
consistently reflected the conviction that in the area 
of plea negotiations there must be discretion and 
adequate latitude to allow individual treatment in 
each case. 



It was the consensus of the committee during 
deliberations on the subjects of joinder and severance 
and discovery that New Jersey Court Rules are in 
compliance with and in some instances exceed 
national recommendations. The Committee therefore, 

deemed it unnecessary to develop standards in these 
areas. For more information on these topics refer to 
Court Rules 3:15, "Joinder and Severance" and 3:13 
"Pretrial; Dispositions; Discovery." 
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SENTENCING, PROBATION AND PAROLE 
I ntraduction 

I n the last two centuries incarceration has become 
a major means of dealing with errant citizens. Though 
voices have been raised in favor of reducing the use 
of prisons it is likely to remain a dominant method of 
punishment. The compelling questions for the guil
ty defendants then are: will I have to do time? and if 
so how much? These questions are answered by the 
legislature, which sets the broad outer limits of the 
criminal sentence; the judge, who imposes the sen
tence; and the parole board, which decides when the 
prisoner will in fact be released. Probation depart
ments are responsible for compiling pre-sentence 
reports to be taken into account by judges in making 
sentencing decisions and supervising probation in 
the community. 

A pervasive problem of the administration of jus
tice has been disparity of sentences. While there is 

not complete agreement as to what constitutes toler
able differences in sentences, it is agreed that erratic 
differences in sentences which do not rationally com
port with differences in crimes and circumstances 
are unjust and unconscionable. Most serious thinkers 
are no longer talking In terms of removing judicial 
discretion in sentencing but rather of structuring it. 
The process of parole further compounds disparities 
in sentencing because of similar unstructured dis
cretion of the Parole Board. 

The following material is intended to convey the 
need for structuring discretion in sentencing and 

. parole. The examination of sentl~ncing, parole and 
probation pOlicies and practice:s are directed at 
facilitating the administration of justice in terms of 
making it more fair, effective and efficient. 

Problem Assessment 

Sentencing 

Sentencing is generally recognized as "the most 
critical point in the administration of criminal jus
tice."1 Yet no element of the system is more vulner
able to criticism than the sentencing decision. Des
pite enormous expenditures of money and the con
tinuing attention and energy of its able and com
mitted practitioners and critics, the criminal justice 
system remains a failure in terms of fairness and 
effectiveness. 

Since upwards of 90% of all criminal defendants 
plead guiltY,2 most pretrial proceedings, trial and 
appellate process have little impact on most defen
ants. James Q. Wilson states that in an "ideal world" 
the "court system would be organized around the pri
mary task of sentencing, not around the largely 
mythic task of determining guilt."3 The formal deci
sion as to whether and for how long to incarcerate is 
the crucial one, with the widest ramifications. 

The kingpin of the entire structure is the sanctioning 
process. It is also conceptually the most difficult. We 
understand how to go about defining crime, estab
lishing police forces, and devising due process 
trial methods. What we do not seem to understand 
is the purpose (or purposes) of sanctions. More
over, we do not seem to know why or when or how 
to sentence; we do not know Who should not be 
imprisoned and who should and for how long.4 

Criminal sentenCing has been called capricious, 
arbitrary and lawless; the word most commonly asso
ciated with it is "disparity." 
Roferencos for Ihls chaptor appear on pag~s 1,9 oS 180. 
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All too often two convicted defendants with similar 
background, convicted of the same crime, receive 
widely differing sentences. One defendant may 
receive a term of probation while the other is sen
tenced to a long term of il1.,lrisonment.5 

Disparities come about because of the different pro
pensities between judges-or of the same judge, 
even on the same day. They are compounded by dif
ferent release practices of parole boards or by 
fluctuations under one board. Some authors dis
tinguish between a justified variation in sentences 
and the unjustified variation which is usually what 
is meant by "disparity," Not all variations in sen
tencing are unwarranted since they may reflect ob
jective differences in situa.tions. 6 Judges are 
given discretion -the formidable responsibility of 
"judging" what are to qualify as mitigating or ag
gravating conditions. The matter of what constitutes 
relevant differences lies at the core of the debates 
about sentencing. What is insupportable are those 
erratic differences in sentences which do not ra
tionally comport with differences in crimes and 
circumstances. 

Such disparity cannot be justified in reason or logiC. 
The facts underlying the commission of the crime 
are Identical; the defendants have similar criminal 
histories and community ties; the presence or 
absence of aggravating or mitigating factors apply 
to both defendants. Yet one offender goes free 
while the other confronts years of confinement . , . 
Such disparity is unacceptable In a nation that 
prides Itself on the principle of equal justice unddr 
law.7 



Numerous proposals have been issued from a vast 
and diverse coalition of judges, lawyers, and policy 
makers drawn in equal strength from liberals and 
conservatives pushing for a return to uniformity in 
sentencing. 

Whereas there is no clear, agreed upon solution, 
there is consonance on one recurrent theme. This 
nation was founded on the rock-solid principle that it 
would be governed by laws, not men, but today's 
sanctioning process represents a falling away from 
that basic principle. Judge Marvin E. Frankel has 
declared that sentencing is literally "lawless" in that 
in nearly all jurisdictions, the court is without stan
dards by which to decide an appropriate sentence in 
a given case; and the other side of that coin is that 
the defendant has no way of ascertaining whether 
the court has dealt fairly with him. 

In a much publicized study, 50 federal judges were 
given 20 identical flies which had been complied 
from actual cases and asked how they would sen
tence each defendant. The disparities were signifi
cant. I n one case involving the possession of barbi
turates with intent to sell, one judge gave the de
fendant five years In prison, while another judge put 
him on probation. Another case involving a middle
age union official convicted of extortion, one judge 
imposed a sentence of 20 years in prison plus a 
$65,000 fine while another judge imposed a three
year sentence and no fine. 8 Ordinarily one might be 
hesitant to conclude much from a sample of this size 
but this study, one of many, seems to capture the es
sence of what is so troublesome in sentencing. 

Our practice in this country, of which I have com
plained at length, is to leave that ultimate question 
to the wide, largely unguided, unstandardized, usually 
unreviewable Judgement of a single official, the trial 
judge. This means, naturally, that intermediate ques
tions as to factors tending to mitigate or to aggravate 
are also fOI' that Individual's exclusive judgment. We 
allow him not merely to 'weight' the various elements 
that go Into a sentence. Prior to that we leave to his 
unfettered (and usually unspoken) preferences the 
determination as to what factors ought to be con
sidersd at all, and in what direction .... 
As I have urged already, there is no valid reason for 
leaving to the individual judges their varying rules 
on what factors ought to be material and to what ef
fect. To say something is 'material' means it is 
legally significant. We know what Is legally significant 
by consulting the law. We do not allow each JUdge to 
make up the law for himself on other questions. We 
should not allow It with respect to sentencing. 9 

A recent article mal<es the same complaint: 

Our system of laws attaches elaborate, rigorous and 
Inviolate procedural safeguards all the way through 
the criminal Justice process to the point of conviction. 
When the question of sanctions Is reached, however, 
such considerations are abandoned almost entlrely.10 

One might hope that sentencing would respond to 
two constraints: considerations of fairness to the 
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criminal and the goals or purposes for which it is 
intended. Thus the attempt to identify the goals andl 
or purposes for sentencing is not simply a philosophi
cal exercise; it is an essential step toward reducing 
inequities in sentencing. There is a discouraging 
discord as to the rationale of punishment-with pre
dictable disparities in sentencing. 

The major divide among theories of punishment 
separates utilitarian theories from nonutiltarian ones. 
Putting aside distinctions which have been made as 
between kinds of utilitarianism, a utilitarian theory of 
punishment is justified and can only be justified by its 
beneficial consequences. (Reduction or prevention 
of deleterious consequences is regarded as a special 
case of production of good consequences.) 

Accordingly the minimization of the frequency and 
seriousness of crime is one generally accepted goal 
of punishment. Discussions of the rationale of punish
ment have focused on deterrence (specific and gen
eral), incapacitation, rehabilitation and retribution. 
That is to say punishment has been prominently 
assigned the following functions: 1) psychologically 
deterring either the convicted criminal or others who 
might be similarly tempted from committing crimes; 
2) rendering pot1)ntial transgressors physically in
capable of committing crimes against the general 
public, typically by incarcerating them; 3) reforming 
the offender; and 4) inflicting pain and/or loss on the 
guilty because they deserve to suffer. It should be 
stressed that deterrence, incapacitation and rehabil
itation are utilitarian justifications for punishing the 
criminal. To shift the focus from what is useful for 
society to what is deserved is to shift from strategies 
of utility to constraints of justice. According to the 
desert theory: 

... the requirements of justice ought to constrain 
the pursuit of crime prevention. That assumption rep
resents a departure from tradition. It was commonly 
supposed that justice had largely been satisfied once 
an offender was tried and convicted with due process 
.... Seldom was the word "justice" even mentioned 
in the literature of sentencing and corrections ... 
While people will disagree about what justice re
quires, our assumption of the primacy of justice is 
vital because It alters the terms of the debate. One 
cannot on this assumption, defend any scheme for 
dealing with convicted criminals solely by pOinting 
. to its usefulness in controlling crime: one is com
pelled to inquire whether that scheme is a just one 
and why.11 

There has been a tendency to recoil from the admis
sion that retribution justifies punishment. This is 
partly because it is confused with the emotionally 
laden term vengeance and thus thought not to be an 
appropriate consideration in a civilized society. 12 

There is emerging in this country, however, a swing 
back to the position that retribution should be the 
rationale of sanctions. This trend is frequently wel
comed as "the return to common sense thinking 
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about crime." Though the popularity of this view is a 
recent phenomenon, its roots are, if not ancient, 
certainly old-fashioned. C.S. Lewis, writing in 1948 of 
the wayward ways of American justice insisted: 

... the concept of desert is the only connecting link 
between punishment and justice. It is only as de
served or undeserved that a sentence can be just Of 

unjust ... There is no sense in talking about a 'just 
deterrent' or a 'just oure'. We demand of a cure not 
whether it is just but whether it succeeds. Thus when 
we cease to consider what the criminal deserves and 
oonsider only what will cure him or deter others, we 
have tacitly removed him from the sphere of justice 
altogether; Instead of a person, a subject of rights, we 
now have a mere object, a patient, a 'case,'13 

Utilitarian sentencing goals, however, have figured 
prominently in shaping both the theo{y and practice 
of sentencing. The Model Penal Code instructs the 
sentencing judge to take into account the risk to so
ciety and the rehabilitative needs of the offender and 
to express reprobation for the crime: 

The court shall deal with a person who has been con
victed of a crime without imposing sentence of im
prisonment unless, having regard to the nature and 
circumstances of the crime and the history, charac
ter and condition of the defendant, it is of the opinion 
that his imprisonment is necessary for protection of 
the public because; (a) there is undue risk that dur
ing the period of a suspended sentence or proba
tion the defendant will commit another crime; or (b) 
the defendant is in need of correctional treatment 
that can be provided most effectively by his com
mitment to an institution; or (c) a lesser sentence 
will depreciate the seriousness of the defendant's 
crime. 14 

The rehabilitative needs of the defendant are primary 
quency's Model sentencing Act, The j~merican Bar 
Association Standards and the 1973 ,\lational Advi
sory Commission on Criminal Justice Standards and 
Goals sentencing provisions. 15 

The New Jersey Legislature has not put forth a 
statement as to the aims to be achieved by punish
ment. A general commentary on the purpose of 
punishment can be found in State v. Ivan,33 N.J. 197 
(1960) which stresses deterrence, rehabilitation and 
public welfare. The "prevailing theme is that punish
ment should fit the offender as well as the offense 
but the sentence imposed should protect the public 
interest."16 Which specific elements of a case ought 
to bear on protecting the public interest are not 
spelled out. Ivan goes on to say: 

There can be no precise formula. The matter is deeply 
embedded in individual discretion ... . The sen
tencing judge must deal with the complex of pur
poses, determining in each si~uation how the public 
interest will best be served. 
His answer will be a composite judgment, a total 
evaluation of a/l the facets, giving to each the weight, 
if any, it merits in the context before himY 

But without any criteria on which to determine the 
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"weight" of each purported goal, erratic sentencing 
is inevitable. Each judge will weigh the factorl) 
according to his own personal propensities: One 
might sentence in order to deter, another might sen
tence for rehabilitation, and still another for the pur~ 
pose of isolating the dangerous offender from society. 
Judges are being asked to decide anew with each 
disposition the aim or aims of punishment, facts 
which are aggravating or mitigating and ultimately 
pronounce sentence. from a broad range of all possi~ 
bilities and combinations of possibilities before him. 

New Jersey has already begun to question the 
wisdom of imposing such legislative responsibilities 
on the judges. There must be some middle ground 
between a totally inflexible and mechanistic system 
and the present chaos. If the legislature shuns the 
task of drawing up a formula "until much more is 
know about human behavior,"18 then judges and 
parole authorities are left on theft' own to intuit the 
legislative mandate. This is not exactly a sLire route 
to "equal justice under law." 

It would be useful here to look at deterrence, 
furtherance of the public welfare and rehabilitation 
which are mentioned in Ivan since they are most 
commonly assumed in discussions of sentencing. 

Deterrence 

Studies on the deterrent effects of punishment 
often report that the evidence is "mixed," It seems 
clear that the threat of punishment deters some 
criminals and not others. Crimes of passion, how~ 
ever, are almost by definition not likely to be deterred 
by the fear of reprisal. Evidence on deterrence 
strongly supports the common sense claim that cer
tainty and swiftness of punishment are the critical 
variables. That is to say that anytime we are in a posi
tion to weigh the possible consequences of our 
actions, the risk of incurring a penalty may inhibit our 
actions if the penalty is certain and imminent. Re
mote consequences, though dreaded, may not enter 
into the decision at all or if they do the immediate 
gain may simply override the dread of some future 
penalty. 19 

One question deterrence poses for sentencing is 
"how much punishment is required to deter? If a 
lesser punishment fails to deter would a more severe 
one do the trick?" Severity would seem to be coun
ter productive to deterrence in a couple of ways. 
The harsher the law, the more loath we are to en~ 
force it and so the more procedural safeguards come 
between the crime and the penalty. Once that con
nection becomes attenuated, criminal activity be
comes a game of chance. Moreover, the more 
severe the penalty the more unlikely that it will be im
posed given that attempts will be made to circum
vent a protracted and expensive process by plea ne~ 
gotiations whereby the original charge will be re
duced to a lesser offense. Also: 



except in unusual cases, severity is probably subject 
to rapidly diminishing returns. The difference between 
a one-year and a five-year sentence is likely to ap
pear very great to a convict. but the difference be
tween a twenty-year and a twenty-five-year sentence 
or even a thirty-year sentence is likely to appear rath
er small. 20 

The fundamental objection to deterrence as a justi
fication for punishment for some theorists rests not 
on whether deterrence works, but on moral grounds. 
It is morally fitting for the legislature to consider the 
deterrent value of criminal sanctions when enacting 
the statutes. The welfare of society is. of course, the 
only appl'Opriate justification for a legal system. It 
cannot, however. be moral to justify punishing an 
individual on the grounds that so doing serves to 
warn others. To do so is to disregard the dignity of the 
individual and to trest the person only as a means to 
an end. The moral justification for punishing an 
individual can only be that it is deserved, which 
means the punishment must be commensurate with 
the seriousness of the offense. 

Public Welfare 
There are also practical and moral objections to 

Incapacitating an offender on the grounds that he is 
likely to offend again. This traditional justification for 
punishment Is usually referred to as "incapacitati0n" 
though it might more accurately be called "prec!ictive 
restraint"21 since It refers to punishment based on the 
"claim [that the] defendant will commit another 
crime."22 

On the one level. it is argued that science simply 
does not have the tools necessary for predicting what 
a person is going to do. We may know enough about 
the correlation between certain personality traits and 
characteristics and violent aggressive behavior. In 
some cases we might confidently include in the 
behavioral forecast that a !:liven person "is suffering 
fr'm:1 a severe personality disorder indicating a pro
pe, .sity toward criminal activity, "23 or that "the 
defendant is a dangerous, mentally abnormal person 
whose commitment for an extended term is necessary 
for protection of the public. "24 If predictive methods 
reliably identify appropriate candidates for incarcera
tion, they do so at the risk of a high yield of false posi
tives. 25 Some of those who are predicted to be dan
gerous do not turn out to be dangerous at all. The 
term "dangerousness" has been used freely in legal 
discussions as though it were self explanatory. It is 
not. It is crucial, therefore. in order for behavior to be 
relevant to legal intervention, there must be coherent 
legal criteria of "dangerousness." 

Determination of the seriousness and likelihood of 
the predicted misconduct required to justify con
finement-is a value judgment the law should 
tnake; it is not a factual judgment within the pro
fessIonal competence of psychiatrists or other ex
pert witnesses. 26 
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However: 

Even if crime-forecasting techniques could be im
proved, an offender doesn't deserve to have his 
punishment increased (or decreased) on the basis 
of what he is predicted to do rather than on the basis 
of the seriousness of what he has done. 
The likelihood of the offender's returning to crime 
in the future should be irrelevant to the choice of 
whether and how long to imprison him,21 

This because the more critical objection to using in
capacitation as a justification is a moral one. A fun
damental rule of fairness is violated when a person is 
sentenced for something that he has yet to do. 

Practices, as well as laws that provide for extended 
terms or otherwise harsher treatment for convicted 
persons believed to be 'dangerous,' 'habitual offend
ers,' or 'defective delinquents' depart from dealing 
with the individual for past proven acts and move to 
the realm of punishing for behaviors that are not only 
unproven, but are not even alleged to have taken 
place. While the practice of preventive confinement 
has a long history, it must be re-examined and, unless 
some clear connection to justice can be found, aban
doned as a basis for extending the length of confine
ment or otherwise increasing the severity of a crimi
nal sanction. 2 

Rehabilitation 

Today there is widespread disenchantment with 
rehabilitation as a goal of punishment which gained 
impetus during the wave of civil disobedience during 
the 1960's. This new breed of law breakers not only 
elicited popular support but stimulated disturbing 
questions about the treatment of persons against their 
will. It became unfashionable in the climate of the 
60's to speak of criminals as disturbed persons need
ing to be diagnosed and cured. Forced participation 
in treatment programs seemed in that context not 
merely futile, but immoral and a dangerous infringe
ment on individual rights. 

When we begin treating ptlf'50nS for actions that 
have been chosen. we do not lift from them some
thing from which they have been suffering, but we 
change them to fUnction in a way regarded as normal 
by the current therapeutic community. In doing this, 
we display a lack of respect for the moral status of 
individuals- a lack of respect for the reasoning and 
choices of individuals. It is one thing to exact a penal
ty for what a person did, and quite another to do so for 
what he or she is. In the first instance there is a finite 
price to be paid. I n the second case, we say that he or 
she is a deficient person and must become a better 
one before being accepted by US. 29 

Further disenchantment concerning the rehabilita
tive model was increased when frightening abuses of 
treatment were brought to the attention of the public 
particularly by Jessica Mitford. 3o Ms. Mitford docu
mented the proliferation of "adjustment centers" or 
"special treatment units" and described in detail the 
various progranls where treatment had clearly de-



generated into blatant torture. Such abuses shocked 
the public into alertness about the dangers of treating 
people in captivity. It became clear that: 

The impossibility of differentiating some therapies 
from some punishments indicates not too close a 
similarity, but an identity. Punishment has long been 
acknowledged an important tool or psychiatric thera
py and it remains well-recognized, though controver
sial today. Therapy and its synonyms. "corrections," 
"rehabilitation," and "treatment," are prime motives 
of those who design and operate the punitive institu
tions of society. 

Over the years, Americans have become very 
considerabiy less willing to permit torture and other 
extremely severe pUnishments in their penal institu
tions. The first, fourth, fifth, eighth, and ninth 
amendments to the Constitution place some limits on 
legal punishments, and feeble as these limitations are 
in practice, they do exist and they are slowly acquir
ing real furce and effect. Penal administrators turn, 
therefore, to therapy as punishment to carry out acts 
which, if named punishment, would be clearly illegal 
and Immoral. 

The courts have been exceedingly slow to see 
through this subterfuge. Only those practices most 
shocking to the conscience have been prohibited and 
these often only on appeal. Other practices which 
would be shocking indeed if they were called punish
ment remain legal.31 

C.S. Lewis wrote The Humanitarian Theory of 
Punishment in 1948. Nevertheless, the following 
quote captures the emergent attitude of two decades 
later: 

On [the} remedial view of punishment the offender 
should of course, be detained until he was cured. 
And of course the official straighteners are the only 
people who can say when that is. The first result 
of the Humanitarian theory is, therefore, to sub
stitute for a definite sentence (reflecting to some 
extent the community's moral judgment on the de
gree of ill-desert involved) an indefinite sentence 
terminable only by the word of those experts - and 
they are not experts in moral theology nor even in 
the law of Nature-who inflict it. Which of us, if he 
stood in the dook, would not prefer to be tried by 
the old system? 

It may be said that by the continued use of the 
word punishment and the use of the verb "inflict" I 
am misrepresenting Humanitarians. They are not 
punishing, not inflicting, only healing. But do not 
let us be deceived by a name. To be taken without 
consent from my home and friends; to lose my 
liberty; to undergo all those assaults on my per
sonality which modern psychotherapy knows how 
to deliver; to be remade after some pattern of 
"normality" hatched in a Viennese laboratory to 
which I never professed allegiance; to know that 
this process will never end until either my captors 
have succeded or I have grown wise enough to 
cheat them with apparent success - who cares 
whether this is called punishment or not?32 

The third blow to rehabilitation came when it began 
to appear doubtful that rehabilitation programs came 
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near accomplishing the task of changing people for 
the better. Studies which began to accumulate struck 
at the optimism which had sustained the rehabilita
tive ideal. The work of Robert Martinson was the 
most influential of these studies. He reached the con
clusion that there was "no clear pattern to indicate 
the efficacy of any particular method of treatment,"33 
and that with few and isolated exceptions, the re· 
habilitative efforts that have been reported SO far 
have no appreciable effect oni"€lcidivism. "34 

Given the moral and political questioning of the re
habilitative theory that was already taking place, 
the effect of the Martinson study was devastating. The 
tide of opinion turned decisively against rehabilitation 
as a Justification for the imprisonment of criminals.35 

The net effect of this evolution has been to shift the 
position of rehabilitation within sentencing theory and 
practice. It is important to stress that one can logi
cally reject rehabilitation as a justification for punish
ment but continue to wholeheartedly support a policy 
of providing voluntary programs and services for of
fenders. Senator Kennedy has expressly omitted re
habilitation as a justification in his current bill but 
said: 

I am not, of course, advocating the abolition of prison 
rehabilitation programs. Indeed, I believe they 
should be encouraged and expanded. What I am ad
vocating is an end to the comforting but totally un
realistic notion that rehabilitation of the convicted 
criminal can serve as a justification for Imposing a 
prison sentence. Not only is such a sentence unfair to 
the individual, it doesn't seem to do much good in 
'curing' the offender .36 

The rehabilitative ideal spawned the indeterminate 
sentence which was central to the therapeutic model 
of corrections. This model states that criminal be
havior results from some social or psychological dis
order which is amenable to therapeutic intervention. 
Since the iength of treatment should be tailored 
according to the individual prognosis of individual 
cases, judges are given wide discretionary latitude 
in sentencing. One difficulty in this model is that one 
eQuid not know in advance whether the criminal 
would respond to treatment. Those people who are 
considered to have the best vantage point for making 
the release decisions are the prison and parole 
authorities along with their staff of diagnosticians 
and other specialists. In other words: 

Indeterminate sentencing simply means that the 
amount of time a convicted criminal will actually 
serve is decided not by the legislature when it enacts 
the criminal statute, nor even by the sentencing 
judge when he formally Imposes sentence, but rather 
by some administrative agency generally called the 
"parole board" or the "adult authority" - during the 
time the prisoner is serving his sentence. Both the 
legislature and the sl.'mtencing judge still have im
portant roies to play in indeterminate sentencing. 
They generally set the outer limits of ct.Jnfinement, but 
these limits are generally set very widely, and it thus 



becomes the responsibility of the parole agency to 
make the decision that really counts, When will the 
defendant get back on the streets?37 

The indeterminate sentence promised all things to all 
people. To the prisoner it meant some prospect of 
trimming the sentence, to prison personnel it was a 
device which put teeth in disciplinary and manage
ment rules. Since they held the key to the inmates' 
release. they had immense power over the fate of the 
prisoner, To the proponents of law and order it was 
a way to prolong the incarceration of "the dangerous" 
criminal and liberal critics of the system saw it as a 
breakthrough in the intelligent sanctioning of crimi
nals. 

As recently as 1970. Ramsey Clark - widely regarded 
as perhaps the most liberal person ever to occupy 
the Attorney Generalship - predicted that "the day 
of increased reliance on the indeterminate sentence 
is coming," eince it gives "the best of both worlds
long protection for the public yet a full flexible oppor
tunity for the convict's rehabilitation. 38 

Today, however, indeterminate sentencing is de
nounced by most theorists. Moreover, inmates say 
the indeterminate sentence places inordinate power 
in the hands of those people already in control. It only 
adds "justification for secret procedures, unreview
able decisions and unquestioned discretionary power 
over thos,~} in custody. "39 Law enforcement officials 
complain bitterly that their efforts are frustrated by 
early releases. Tensions within prisons are height
ened because of the uncertainty, exacerbating prob
lems for corrections officers. 

More than any other single feature of the system, 
the indeterminate sentence has brought about the 
disparity of sentences, Since the legislature on this 
scheme sets the broad outer limits it must consider 
all possible extremes - that is, the distribution of 
choices from which the judge must choose must in
clude an appropriate sentence for the most heinous 
variant of each crime as well as the most innocent. 
This provides a grossly extended range of possible 
penalties, without stipulation as to what factors are 
to narrow the sentence decision. For example New 
Jersey statutes provide for the imposition of fines for 
offenses of nonacquisitive nature (even in high mis
demeanor cases) and for probation for "any crime or 
offense" except repeated narcotics offenses, Rape 
could be punished by a fine, incarceration of up to 
thirty years, or probation. 40 

Because there is a great deal of confusion con
cerning various alternative approaches, a brief de
scription of the other most commonly used terms is 
here offered.* A determinate sentence is simply a 
sentence for a specified length of years, It does not 
necessarily indicate that the offender will serve all 

• These definitions were taken from an essay by Richard 
Singer. PrOfessor of Law, Rutgers-Newark, In Favor of "Pre
sumptive Sentences" set by A Sentencing Commission. 
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those years, . , it sets in effect a maximum period 
beyond which confinement may not reach. Flat sen
tences are determinate sentences in which there is 
no possibility of reduction or increase during the time 
the offender is incarcerated. No variations from the 
sentence imposed by the judge are possible. A flat 
sentence, then is necessarily determinate but a 
determinate sentence is not necessarily flat. Neither 
a determinate nor a flat sentencing scheme is neces
sarily incompatible with judicial discretion. Manda
tory sentences limit discretion by requiring the judge 
to impose certain terms. In the case of a manda
tory minimum, the judge must sentence a defen
dant to the specified minimum term and likewise with 
the mandatory maximums. Mandatory maximums set 
the outer limits of the sentence. 

America has the highest and the lowest sentences 
for serious crimes of any civilized country in the 
world, More of the serious offenders are released on 
probation or on suspended sentence and more of 
those who are imprisoned receive excessively long 
sentences. 41 

The extraordinarily long sentences place the 
parole board in an uneasy position, While the origi
nal sentence is extremely long, in practice most in
mates spend only a small fraction of that sentence in 
prison. I n New Jersey. for example, sentences of 15 
to 20 years usually mean that the inmate can be re
leased after one third of the sentence has been 
served. 42 

In a 1972 concurring opinion, Justice Jacobs de
clared that "the time Is well ripe" for the development 
of adequate sentencing guidelines. He further 
stated: 

As early as 1935 the Judicial Council of New Jersey 
recommended the establishment of a special 'Court 
of Sentence Adjustment' and, during the past 
decades, committees of this Court have repeatedly 
recommended that a special sentencing review part 
of the Appellate Division be created with a view 
towards the establishment of proper sentencing 
guidelines, the elimination of irrational sentencing di
parities, and the impOSition of mor.~ justly enlightened 
inoividual sentences. Varying recommendations with 
the same high goals have been made elsewhere and 
a studied choice of most anyone of them would 
probably represent an advance over our present 
system. 43 

The opinion went on to say that satisfactory steps 
have not been taken toward the more comprehensive 
goals envisioned by the various "recommendations 
for specialized sentencing bodies or controls." 

Studies of sentencing disparities and proposed 
solutions are in abundance and are almost as varied 
as the sources from which they come. There is, how
ever, an unmistakable trend toward placing the of
fense rather than the offender in the place of pre
eminent consideration in the sentencing decision. 

The initial wave of public response was predictably 
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reactionary. Disparity, it was said, would disappear 
when judges are stripped of their discretionary power 
and parole boards abolished. It has been argued: 

... with faith in the rehabilitative power of prisons 
now largely abandoned, the reason for endowing 
judges with broad discretion has disappeared. 44 

"Flat-time" or fixed '3entencing was proposed 
where the legislature would set the prison term for 
specific crimes. Maine, I ndiana, and California have 
moved in the general trend of variations of "flat-time" 
sentencing. President Carter has gone on record 
supporting flat prison terms 'In the federal level. 
While none disagree that th sentencing practices 
rnust be more rational and consistent, certainly not 
everyone feels that the removal of Jiscretion from the 
judiciary will ensure a more sound process. I n fact 
many now argue that the inflexibility inherent in a 
fixed sentencing model would lead to injustices even 
more egregious than the present system. For one 
thing, most flat-time s~hemes permit the judge to 
select either probation or incarceration so that there 
would remain the possibility of discrepant sentences 
for like crimes, namely, prison as opposed to release. 
Also, when judges impose radically different sen
tences for similar crimes today, at least the parole 
board has the discretion to compensate to some de
gree. More to the point, the judge is in a position to 
confront the defendant and the legislature is not: if 
the concept of "aggravating and mitigating circum
stances" has any meaning at all It should come into 
play when a judge exercises discretion. It seems un
likely that the legislature could catalog and parti
cularize the multifarious aggravating and mitigating 
factors (and combinations of factors) except in a way 
as to merely replace the present loose statutes with 
intolerably rigid ones. Furthermore, experience 
might warrant periodic reconsideration with subse
quent modification of sentencing policies and legis
lative mandates would be resistent to such change. 
One study conducted under a grant from the National 
I nstitute of Law Enforcement and Criminal Justice of 
the Assistance Administration concluded that: 

judges have within their capabilities today the means 
by which they may sharply curtail, [f not virtually 
eradicate, sentencing disparities in most American 
Jurisdictions. 45 

The two year study culminated in a system of opera
tional sentencing guidelines which seeks to retain: 

... sufficient judicial disL:retion to ensure that justice 
can be individualized and humane as well as even
handed in application. 46 

Sentencing disparities come about "not out of ma
lice, but out of sheer ignorance," and "inability to see 
the full picture."47 Since judges have shown a willing
ness, indeed, eagerness to repair their own faulty 
machinery it is fitting that the attempts at reform 
should begin with them. So: 

The guideline system, in brief, takes advantage of, 
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and incorporates, the collective wl~ldom of exp~ri
enced and capable sentencing judgEIS by developing 
representations of underlying court policies. The sys
tem sil1')ultaneously articulates and structure::. legal 
Judicial decision making processes so as ~o provide 
clearer policy formulation, more cogMt review and 
enhanced equity to criminal defendants everywhere. 46 

While the intent would be to supply the judge with 
more of the information necessary to his decision and 
to structure and somewhat limit the discretion. the 
sentencing guidelhes would not be binding. 

Gottfredson, J(r~ss and Wilkins studied actual sen~ 
tencing decisions from two primary judicial jurisdic
tions in Colorado and Vermont and worked with 
judges from "observer courts" in Essex County, New 
Jersey and Polk County, Iowa. The study did not pur
port to be prescriptive but was designed to see "what 
underlying factors influence actual sentencing deci
sions and what value judges gave each of these 
factors. "49 Two factors which most influence deci
sions were found to be the seriousness of the crime 
and the record of past offense. 

Values were imputed to characteristics of b()th the 
offense and the offender, then computed and located 
on a sentencing matrix. The guideline sentence is 
located where the offense score and the offender 
score intersect on the grid. "This guideline model is 
intended as a mathematical aid"50 whereby a Judge 
can see at a glance what other judges are doing. The 
median sentence is in no way binding but a sentence 
which falls outside the guidelines is expected to be 
imposed only in unusual cases (85% of court's sen
tencing is expected to fall within guideline range) 51 

and is to be supported with articulated reasons. 

... the system we envision would use those depar
tures as a data base to construct better guidelines In 
a continuol,s self-improvement process. 52 

One of tho means for accomplishing this is by a regu
lar review "perhaps twice a year" by a collective 
body of judges in the jurisdiction who would: 

... review the effectiveness of the guidelines In accu
rately reflecting the policy of the courts. The~1 would 
review those decisions which have fallen outside the 
gUidelines to see if such departures represent desira
ble policy revisions which should be reflected in a re
constructed guideline model, 0" whether they simply 
represent the presence r;>f extremely unusual 
circumstances which justified a guideline over
ride. 53 

The final stage would be the normal appel/alB review 
process, which we favor for sentencing, and which 
would ensure that Ihe now explicit underlying sen, 
tencing policy of the particular court system is fair 
and proper as well as consistent and equltable. 54 

In the summer of 1976 Essex County, New Jersey 
became one of four partiCipating jurisdictions to 
begin to implement the guidelines from this project. 

The Administrative Office of the Courts (AOC) has 
begun work on a similar research project under a 



grant from the State Law Enforcement Planning 
Agency. Recognizing that sentencing reform cannot 
take place in a vacuum, the project has begun an 
extensive "profile of the practices and procedures in 
each jurisdiction and a study of all factors influencing 
a judge's decision." The study will look at the plea 
bargaining practice as well as: 

1) Local jail capacity, and state prison bed space 
availability from time to time; 

2) Judge's use of minimum sentences; 
3) Local policy for use of habitual offender 

statute; 
4) Policies with respect to ordering diagnostic 

reports (nonsex offender cases); 
5) Policies with respect to use of tailored Of stan

dard conditions of probation; 
6) Caseloads and time-spaces for processing 

cases (effect of delay tactics (etc. ,) on sen
tence) ; 

7) I ndictment Practice - does indictment fit the 
criminal event. are counts added for bar
gain strength; 

8) Nature of sentencing proceeding; 
9) Quality of pre-sentence reports. 55 

The plan also includes collection of data on as
sorted other obvious and nonobvious factors which 
may influence a judge's decision. As it is now. New 
Jersey appellate courts affirm about 96% of all sen
tences appealed. However. in order to determine 
whether or not a sentence is out of line there must be 
some standard by which to determine what counts 
as "out of line." Presumably one could ascertain the 
average sentence for a given crime but there are va
riants within specific crimes which influence the sen
tence. AOC plans to have initial frequency informa
tion on the variables by Fall, 1977 which should be an 
important first step in the attempt to establish some 
baseline upon which an explicit statewide policy can 
be developed. 

There are several other New Jersey study groups 
which have come up with recommendations. Two 
major innovations are to be found in the recom
mendations of the Correctional Master Plan and the 
"compreh.ensive New Jersey Penal Code. "56 The 
code recommends a policy of stressing the serious
ness of the crime rather than the character of the 
offender. The code also L:onsiderably narrows the 
range of choices for sentences of incarceration lean
ing to more determinancy in sentences. The court on 
this plan has discretionary authority to choose be
tween a statutorily authorized term of imprisonment 
sllspended imposition or probation. The court does 
not have the authority to set a minimum which means 
the defendant could be eligible for parole immediate
ly. On this plan both parole and probation are part of 
the original sentence. If the court chooses suspend
ed imposition and places the convicted defendant on 
probation. the important effeot would be seen in the 
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p(obation revocation process. The court could con
sider the total circumstances of the case and the 
facts le&ding to failure on probCll,l.>n before making a 
decision upon resentencing rather than being limited 
to the automatic execution of an imposed but sus
pended sentence. This mode! allows for several op
tions if a new sentence is to be imposed: 

1) fine or restitution; 
2) placement on probation with or without a short 

period of imprisonment; 
3) imprisonment for a term authorized by the code; 
4) fine, restitution and probation, or fine, restitu-

tion and imprisonment.57 
The parole term on this plan is part of any prison 
sentence. This differs from the present parole system 
in NI3W Jersey wherein parole is superimposed on the 
sentencing structure and applicable only if a prisoner 
is released before the maximum term of the sen
tenc€'. 

The code provides for a separate parole term of five 
years, except for young adult offenders. Who would 
be supervised for two years, and persons convicted 
of fourth degree crimes. who would be super~ 
vised for one year. Thus, every sentence would have 
two separate parts: 1 ) the court-imposed maximum 
period for which a prisoner could be held before his 
or her first release on parole, and 2) the term of 
parole supervision which would start when the 
prisoner was released. If parole were revoked and 
no new offense had been committed. the tot"!l length 
of recommitment and re .. parole would not exceed the 
aggregate of the unserved portion of the original sen
tence and the unserved ba!:mce of the parole term. 
Only when the parole term had expired or when a 
parolee was discharged from parole would an of
fender be deemed to have served his or her sen
tence.S8 

Recognizing that the "particular mode of sentenc
ing and release" is at the heart of any correctional 
philosophy, the Correctional Master Plan Study Coun
cil developed some general sentencing reC011-
mendations. The Council adopted what they call a 
"modified jus! deserts" model of sentencing and 
parole. The qURlification is meant to express a 
reluctance to abandon attempts at rehabilitation. The 
seriousness of the crime is stressed but "the offender 
is emphasized in the choice of particular sentencing 
alternatives."59 It is not altogether clear how the dis
tinction would be made in practice. The intent is, like 
that in the Kennedy Bill, to leave the door open to 
possibilities of rehabilitation programs within the 
system. 

The Council sought redress of the disparity pro
blem from several angles. First. the determinate 
fixed maximum sentence coupled with the reduction 
of existing maximum terms is rece mmended. 
Secondly, both Court and Parole Board discretion 
should be markedly restricted. The council proposed 
a sentencing matrix simile:.: to the one developed in 
the LEAA study mentioned earlier. The matrix would 



place limits on the variance of individual sentences 
for the same crime but allow for some individualiza
tion. The language of the report conveys a stronger 
expectation than the LEAA model in that the judges 
would confine themselves to the options within the 
matrix, but it has a provisi0n for a sentencing com
mission to review all sentences which do not fall with
in the matrix. 

As to parole discretion the Cour,cil suggests either 
that it be markea!y reduced or eliminated entirely. 
One way to restrict discretion is with a presumptive 
release date, Denial of release would be the excep
tion and would be based on a violation of some 
institutional rule. Parole would not be contingent 
upon an individual's participation in an institutional 
program. The responsibility to revoke parole would 
remain with the board but wCluld be considered a last 
resort. 

The Council also put forth "as the second of two 
options" a recommendation for the elimination of 
parole discretion. This recommendation has two 
important features: 

1) Either a fixed parole term shouid be a part of 
every sentence to incarceration or parole 
services should be offered on a voluntary 
basis to all releases. 

2) Parole revocation and discharge proceedings 
would become the responsibility of the sen
tencing court. 60 

Probation would stand independently as a sentence 
in itself. The council anticipates this leading to uni
formly administered terms and the elimination of 
duplication of probation services and functions at the 
local levels. 61 

Two federal sentencing bills are especially worthy 
of note here insofar as they could either serve as a 
model for state sentencing reform or illustrate some 
of the problems of reform. The Kennedy Bill and the 
Hart-Javits Bill are both addressed to the sentencing 
issues discussed in this assessment. Senator Ken
nedy presented his bill as part "of a concerted legis
lative effort to deal with sentencing disparity." One 
way he says it does that is to establish "for the first 
time certain uniform criteria which Federal Courts 
must consider in formulating a sentence." As men
tioned earlier, his bill expressly excludes rehabilita
tion but refers the court to take into account four 
criteria: 

(1) the natU'e and circumstances of the offense and 
the history and characteristics of the defendant; 
(2) the need for the sentence imposed. (a) to reflect 
the seriousness of the offense and promote respect 
for law by providing just punishment for the offense, 
(b) to ~)fford adequate deterrence to criminal con
duct, and (c) to protect the public from further crimes 
of the defendant; 
(3) whether other less restrictiVe sanctions have 
been applied to the defendant frequently or recently; 
and 
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(4) any sentencing guidelines established by the 
United States Commission on Sentencing. 62 

The guidelines suggested by the LEAA study pro
mise to be a step in the direction toward consistency 
in sentencing. Another innovative feature of this list 
is the explicit acceptance of punishment as a legiti
mate 'reason' for a sentence and the conspicuous 
absence of rehabilitative goals from the list. Curious
ly, the other considerations are not new at all, but 
on the contrary have long been held to be germane 
to the sentencing decision.63 What is wanted is per
haps not "general" criteria but at the v,ery least a 
Weighting or ordering of criteria. The problem of 
disparity is not the want of purpose - but the singling 
out of several considerations, one-or possibly two 
- upon which all sentences wHl rest. Something ap
proximating uniformity or in any case fair treatment 
can only come about if judges have in mind what 
exactly it is they are supposed to be accom
plishing by their imposition of sentence. 

A further problem with the Kennedy bill relates to 
the judges in giving reasons for all sentences. 

In every case in which the court imposes a term of 
imprisonment within the guidelines for sentencing 
promulgated by the Commission the court shaH 
make as part of the record and disclose in open 
court to the defendant at the time of sentencing, a 
brief statement of the reason or reasons for the 
sentence imposed. Sot 

The point was made in the LEAA study that when 
judges are required to give reasons for every sen
tence, the procedure tends to become trivialized by 
habit. They suggest reasons only when the sentence 
falls outside the guidelines. 

It is imperative that the reasons not simply be an 
expression of something already contained in the 
guidelines, or somo phras,g made meaningless 
through rote repetition (which we believe would 
occur frequently were written reasons required for 
all sentences), but that they instead be a thought
ful and 'reasoned' justifioi'ition for why the guide
lines are inappropriate for the case at hand. 65 

The sentencing bill presented by Senators Gary 
Hart and Jacob Javits is currently receiving a good 
deal of attention. The bill ~s based on a model devel
oped by Professors Richard Singer and Andrew von 
Hirsh along with the recommendations put forth ir. 
Doing JUstice and the Twentieth Century Fund Task 
Force Report on Criminal Sentencing entitled Fair 
and Certain Punishment. The bill (S204) which could 
be used as a model for state sentencing reform 
asserts that, as a matter of justice, a sentence should 
be based on what the offender did. ,It proposes a re
turn to the common sense notion that criminal punish
ment is precisely that: punishment. Punishment en
tails unpleasantness and the stigma of blame. It fol
lows, therefore, that the severity of the sentence, 
must be commensurate with the seriousness of the 



crime. The Hart-Javits Sentencing Standards Act of 
1977 has five significant elements: 

1) It specifies a 'just deserts' rationale for sentencing. 
The severity of a sentence must be commensurate 
with the seriousness of the offender's crime. 
2) Imprisonment as a severe penalty, would be re
stricted to serious crimes and would be required for 
all such offenses. Penalties other than imprisonment 
would be prescribed for lesser offenses. 
3) It limits sentence disparity through the 'presump
tive sentence.' For each gradation in seriousness of 
criminal behavior, a definite penalty-the presump
tive sentence - would be set. [A presumptive sen
tence would be imposed} unless there were special, 
carefully defined circumstances of aggravation or 
mitigation. A ptevious conviction of a serious offense 
would automatically be deemed an aggravating cir
cumstance. 
4) The presumptive sentences and the permitted 
aggravating and mitigating circumstances would be 
prescribed by a new standard-setting agency, the 
Federal Sentencing Commission. 
5) And finally, indeterminacy of sentence would be 
phased out, and the prisoner would promptly be in
formed of the actual length of his stay in prison. On a 
'just desserts' theory, the length of imprisonment 
depends on the character of the offense, and the 
latter is knowable at the time of conviction. Prisoners 
could no longer be kept in suspense for years waiting 
for a rarole board to make up its mind. 6f) 

The bill also stipUlates that everyone convicted of a 
serious ciime would be incarcerated. Today the 
difference in lengths of prison sentences is a serious 
enough inequality. Even more worrisome is the fact 
that of two convicted of the same crime today, one 
may not be incarcerated at all while the other goes to 
prison. 

Paradoxically, by paring down the exalted claims 
of criminal punishment to the humble requirement 
that it be fair makes it far more likely that other de
sired consequences would accrue. For example the 
resentment over disparate sentences has been said 
to preclude or at best is inimical to rehabilitation. 
I n a program - independent of the imposed penalty
a convicted offender is much more likely to cooper
ate, absent the present added frustration of having 
been dealt with unfairly. Moreover, since desert is 
addressed to the deed rather than to future conduct, 
attitude and a diagnostic assessment is irrelevant. 
Keeping the sentencing decision fre,e of personality 
assessments means that the punishment is the same 
for everyone who ha(,.committed the same offense. 
The punishment is, '(hen, predictable, impersonal and 
prejudices and oth~1l' arbitrary differences are there
by minimized. The predictability of the sanction 
given what is known about deterrence is likely to en
hance the prospects of punishment while also serving 
the cause of deterrence: 

Indeed, if the punishment, or its size, depends on 
what the judge, or parole board thinks about the 
chances that the offender will be law-abiding in the 
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future, the threat may become too uncertain to deter 
others readily. Deterrent effects largely depend on 
punishment being meted out according to the crime, 
so that a prospective offender can know the likely 
cost of the offense and be deterred by it. 67 

The requirement in the bill that every serious of
fender be sentenced to prison for some period of time 
makes the prospect of punishment certain (if con
victed) drawing tight the now attenuated connection 
between crime and the punishment of that crime; 
again making for a more likely deterrent benefit. 

The bill does not, of course, make a claim to or 
rest on these side effects. It bids only for a 

... fairer system. Offenders' punishment will more 
closely approximate what they deserve, and equally 
blameworthy individuals will receive more nearly 
similar sentences. In a system now characterized by 
norrnless,less and disparity, this greater evenhanded· 
ness would be no mean achievement. 68 

As a practical matter, a major obstacle to the 
notion of deserts as the principle purpose of a given 
sanction is that it leaves us in the dark as to what 
preCise penalty is deserved for a specific offense. 
That is, the deserts model may be useful in arraying 
penalties on a scale with respect to one another: if 
atrocious assault deserves four years then posses
sion of a small quantity of marijuana cannot deserve 
ten years ... and so on, but not in arriving at a stan
dard penalty. Scaling penalties with respect to each 
other would be no small undertaking in itself. Does 
the theft of some priceless object d'art frOl'l a 
museum or say, one of the Canterbury Windows from 
the display at Steuben's, deserve more or less than 
the theft of small social security monies from a few 
elderly persons? If not the same penalty, how does 
one arrive at more or less? Overcoming conflicting 
intuitions about what is deserved for harm done 
presents serious enough difficulties in trying to arrive 
at a baseline figure (does kidnapping deserve one 
year or life?) but the further (and necessary) task 
of measuring subtle differences between crimes 
presents an awesome task. The just deserts model 
is logically committed to detailing such distinctions 
and t,le corresponding penalties. If subtle distinctions 
are not made-that is if sizable numbers of offenses 
are lumped together-then the chief virtue of a just 
deserts system would be lost. 69 The desert theory 
is not in doubt about one thing; the median on this 
scale of penalties should be less. The report of the 
Committee for the Study of I ncarceration repeatedly 
asserts (as does the H'art-Javits Bill) that penalties 
should be drastically scaled down from present 
practice. I ncarceration is reserved for serious 
crimes (defined by harm done or risked and the 
culpability of the offender) and those serious crimes 
(excepting murder) are not thought to deserve more 
than five years. Such unwonted reductions are con
troversial and indeed raise hard questions: Is justice 
served when a convicted mugger who has perma
nently crippled his Victim is sentenced to three 
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years?70 One possible way out of this difficulty is 
to combine the deserts rationale with the· l:EAA 
Sentencing Guidelines proposal in such a way as 
to begin (a9 the LEAA study does) '.'lith a description 
of present practice - then agree upon some reason
able reduction in presefl.t sentences. On that basis 
a ranking of commensurate deserts could meet the 
practical demands that many practitioners now 
claim it has failed to do. 

Parple 
Judges, as was pointed out earlier only partially 

determine the length of a prison sentence. The sen
tence imposed by the judge merely sets an outside 
limit beyond which the offender cannot be confined. 
The paroling authority of a minimum/maximum plan 
can release any time after a minimum sentence (or 
1/3 the maxim',·,) has been served. The paroling 
authority also ha::; the power to revoke parole to re
confine the parolee. 

Since the enormous power vested in the paroling 
authority issued from the indeterminate sentence, it 
is to be expected that virtually all of the criticism 
leveled at the present judicial sentencing policies 
apply with equal force to parole. The claim is that 
the release decision is one of unbridled discretion 
unguided by clear criteria or rules with the inevitable 
result of disparate treatment of inmates. Further
more, the capriciousness ::md uncertainty fosters 
suspicion, disrespect from the public and incites 
frustration and anger among the prisoners. A more 
basic question is whether or not parole is an appro
priate or effective practice at all. 

"Parole was the number one grievance"71 put 
forth by inmates who participated in the bloody prison 
riot at Rahway State Prison in 1972. "And parole is 
the number one toprc being discussed by inmates 
and prison administrators in the New Jersey prison 
system today."72 As with sentencing the initial reac
tion to problems of parole was extreme: abolish it. 
"Junk it" said a lawyer affiliated with the New York 
Civil Uberties Union at a Bar Association Forum in 
1976.73 

The most common criticism directed at the pa(ole 
process is concerned with the mechanism of the re
lease decision. The procedures vary among juris
dictions. An interview or a hearing by the hearing 
examiners and the parole board precede the de
cision in New Jersey. The most serious flaw in the 
process is that it is not regulated by due process 
safeguards. For example, inmates do not have an 
opportunity to present their own witnesses, nor are 
they generally represented by counsel. Since 1971, 
following the Monks v. N.J. Stat,9 Parole Board, 58 
N.J. 2'38 (1971) decision, the parole board in New 
Jersey has been required to state the reasons for 
denial of release. In Monks the court ruled that indi
viduals should be given a statement of the reasons 
for parole denial. The issue of artir.ulating the rea~ 
sons for denial of release was not put to rest in 
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Monks. Legislation has cOJJJinued_onthe issueoL 
what constitutes an adequate statement of reasons,74 
There is sparce statutory criteria to guide the board 
in its decision. Eligibility is fixed by statute. 75 The 
actual release is entirely left to the discretion of the 
board. 

What guidance is provided is characterized by the 
same vagueness as statutes on sentencing. The 
mandate of N.J.S.A. 30:4-123.14 and N.J.S.A. 30:4-
123.19 is that a parole should not be granted unless 
the board is reasonably convinced that the inmate 
will live in the community as a law-abiding citizen, 
thAt the release does not threaten the welfare of 
society and that the parolee will be gainfully em
ployed. Other considerations deemed relevant to the 
reiease decision have to do with his overall attitude 
in prison and prior history, including the circum
stances of the offense.76 The board is expected to 
tally these considerations and come up with an 
answer. Critics say that the decision is based on the 
unspoken and even unrecognized bias of board 
members. 77 

The crux of the problem ties in the demands made 
on the parole board. There is serious doubt as to 
the wisdom of trying to predict the inmate's behaVIor. 
Should they be asked to predict future behavior 
of inmates, and if so, on what grounds? The public 
outrage is directed at the board when an inmate on 
release commits a crime. The outrage is just as in
tense when the board tightens the restriction~, and 
grants fewer releases. 78 

Since the role of the board is loosely defined they 
sometimes find themselves in a "no-win" situation. 
When the prisoner goes before them to be heard they 
may find compelling reasons to put off a genuine 
consideration of release until a later date. In that 
case a perfunctory ritual takes place during which 
the parole board puts forth certain requisite condi
tions to be fulfilled before the defendant can be 
fUrther considered for parole. If the parole is denied. 
either prior to the ritual or after it the board wilt 
have invoked the wrath of the prisoners for sub
jecting them to standards they cannot meet. If the 
prisoner is released prior to haVing served his sen
tence and gets into trouble, the board is held respon
sible by the public. 

The present parole chairman has been attempting 
to incorporate a measure of certainty into narole 
policy. 

Once he's behind bars the prisoner must know every 
step of the way exactly what he must do to win early 
parole. If he commits a serious mistake the first day 
in prison that would affect his chances of parole a 
year or two later he should be told immediately and 
informed what he must do to make up for it and not 
find out at his parole hearing. 79 

A presumptive release policy would be conducive to 
that goal. As it is today, there is an eligibility date but 
the inmate has no way of knowing when, after that 
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first eligibility they might be deemed fit for release. that probation plays in the entire network of crim!r.al 
~-~---"he-pr-esumptjve- i6+ease-d-at~-o-t:.itcl---be--set--arfd--ttre--- justice is rarefy-understood or appreciated. 

inmate informed of the date. Release would be The role of the probation department is twofold: it 
assumed to take place on that day barring some seri- is investigative and it is supervisory. The supervisory 
OllS violation of institutional rules. I n the case of such and surveillance policy stems from a simple principle 
a violation it is expected that the inmate would be of parsimony. The principle is that the least intrusive 
appropriately informed of forfeiture of release - sanction which is compatible with the needs of the 
rather than kept in the dark as happens today. defendant and the welfare of society should be im-

Most of the studies on sentencing problems extend posed. Aside from humanistic concerns, this has 
the proposals for either structuring or eliminating dis- become a principl~ of the utmost practicality with the 
cf\7tion to the parole process. One exception is the population growth at the prisons having long since 
New Jersey Criminal Law Revision Commission. That exceeded thei' overflow capacity. Since more and 
group states emphatically: "The discretion of the more people are advocating that incarceration be 
Parole Board should, in our view be as absolutely un- reserved for serious crime only, that means that 
fettered as possible in favor of granting parole." among other alternatives to incarceration, probation 
While the Commission put forth some criteria for assumes a role of increasing preeminence. 
sentencing. it does not make similar suggestions to Probation should be a mSans of integrating the 
guide the parole decision. That recommendation not- convicted person back into the mainstream of society 
withstanding, the idea of "presumptive parole re- through support programs and support staff. It is 
lease" is viewed by most critics as a promising re- generally conceded that in practice this ideal is 
form. Guidelines much like those proposed for the rarely met. Probation administrators and the courts 
sentencing decision have also generally been sup- are in agreement that probation needs reforming but 
ported. the character of that reform is not so readily agreed 

One prickly problem has continued in the area upon. 
of release supervision and of course that has rami- Problems of probation are inextricable from the 
fications for parole revocation. There are those problems of financing. Probadon departments are 
who argue persuasiVely that once convicts have ob- inad~q.uately f!.m~ed and a recent report of the 
tained release they should enjoy the same freedom Ad~lnlstratlv~ Office of the Courts asserts that they 
from supervision that other citizens have. It is are inappropriately funded. 
claimed that supervision often feels like harassment Probation is organizationally and administratively 
to the parolee. Since many argue that only a new fragmented in this State. Fragmentation is so severe 
crime is grounds for revocation anyway, the parolee that from the point of view of control and direction of 
should not be compelled to check in and comply the system, the provision of a high quality service 
with other extra legal requirements. It is assumed throughout the State is almost impossible. It is 
that even if the supervision were not mandatory there claimed that this fragmentation precludes tile 
would be services available to the parolee or. a achievement of equality of justice under law. There 
voluntary basis. must be equality of service if people are to be treated 

Two other major issues which pertain specifically equally. 
to parole Is that of where in government to house Administratively, probation departments are un-
the Board of Parole and should the releasing au- necessarily complex. Under present statutes the 
thority be separate from the supervisory agency. County Court judge appoints probation officers. fixes 
The Correctional Master Plan Policy Council recom- their salaries and are responsible for the day to day 
mends that the Bureau of Parole and the Bureau of oversight of the administration of probation. This 
Community Services be consolidated into a Division' service, which is now primarily business oriented, 
of Community Services. The present Parole Board imposes an unfair burden on those judges. When it 
feels that the conflicting interests between parole comes to non probation personnel, the Chief Proba-
and corrections makes it undesirable for parole to be tion Officer is responsible statutorily for the appoint-
under those auspices. Those concerns are part of a ment of those people in the 21 departments. Though 
continUing debate. the chief probation officers do the appointinG; of the 

Probation 
Several years ago the (then) Governor of New 

Jersey referred to the Probation Department as the 
"stepChild of the criminal justice system." Current 
research indicates that there has continued to be a 
feeling that it is overlooked in the scheme of things 
by the State. Probation administrators complain that 
they have "low visibility" and that their work in the 
shadows needs to come to light. They say the role 
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non probation personnel they do not fix the salaries 
and neither do the county judges. Salaries for these 
people are fixed by the board of freeholders accord
ing to whatever money they deem necessary. There 
is rarely agreement with the judiciary in terms of 
what sums of money are necessary to provide the 
support services and investigative activities of the 
probation office. There exists then a constant con
flict relationship between counties and judiciary. In 
addition to that, because of labor relation~ laws in 



this State, negotiations over conditions are in
effective. Since the County Court judges are pre
sumed to be the employers, they negotiate with the 
separate county units but most negotiations take 
place with the freeholders. What follows is an ex
treme variation of working conditions, fringe bene
fits and inequities in relation to salaries for probation 
people throughout the State. 

As it is, the State does little or nothing toward sup
port of this vital link in the system. The State puts 
Ii ttl 0 or no money into the system except for matching 
State Law Enforcement Planning Agency funds and 
financing the salaries of staff in the Administrative 
Office of the Courts. 

Three concerns need redress. There is a duplica
tion of effort and expenditure because of overlapping 
of service delivery units in 21 separate probation 
departments. The second major concern is that as 
long as there are 21 separate departments reporting 
to 21 cour:ty courts or to 12 assignment judges there 
will be a lack of uniformity and adherence to Supreme 
Court rules, policies and directives with respect to 
probation. The third topic for concern turns back on 

the other two: , claimed that the centralization of 
probation in the State Is the only way to alleviate 
these problems. The position of the Adminlstrative 
Office of the Courts is that State control is the only 
means to eliminate the problems of fragmentation. 
There are simply too many employers and that leads 
to attfmuated accountability. There is conflict bet
ween court policy and even between County Court 
judges. 

State unification is the key to bringing about the 
level of quality wanted in probation. It is projected 
that such State controlled centralization would mean 
that probation would have full-time professional 
management of the service delivery system so that 
the basic administrative decisions which have to be 
made quickly will be made and not shunted aside 
because the several judges cannot be reached. 

There is a serious need for a tighter adherence to 
the mandates and policy directives of the Supreme 
Court. Certainly it is agreed that there is a need for 
more uniformity. The reorganization into a state 
centralized system, funded by the State is meant to 
bring this about. 

New Jersey's Status in Comparison with the National Standards 

Sentencing 
The criminal justice system in New Jersey is in the 

process of extensive re-examination of sentencing 
policies and practices. Current research and recom
mendations are aimed at facilitating the sentencing 
process in terms of making it more fair, effective 
and efficient. The pervasive research into problems 
of sentencing will undoubtedly culminate in modifica
tion of the present procedures. It is fitting therefore to 
consider this comparison with national st(;'fldards in 
light of substantial regenerative activity and pending 
change. 

ABA Sentencing Alternatives and Procedures 
Standard i .1, NAC Courts Standard 5.1 and Correc
tions Standard 5.1 recommend that the trial judge be 
vested with the authority and responsibility of impos
ing the sentence. Jury sentencing should in all in
stances be abolished. The trial judge in New Jersey is 
authorized to impose the sentence within the broad 
limits set by the Legislature. In the event that the 
trial judge is disqualified or for any other reason 
canner perform that duty. the Chief Justice of the 
Supreme Court or the assignment judge of the cO'imty 
designates another judge to impose the sentence. 

ABA Sentencing Alternatives and Proceduras 
Standard 2.1 (a)80 requires that all crimes be classi
fied into a limited number of categories Which re
flect substantial differences in crimes. According to 
N.J.S.A. 2A:85-6, 7, New Jersey now has two basic 
categories of crime, misdemeanor and high misde
meanor. Sentencing statutes do not delineate differ
entials of punishment because of the wide use of 
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different sentence maximums. I ndividual and general 
statutes specify maximum punishments for each 
offense. NAC Criminal Justice System Standard 13.3 
states that a revised substa.ntive code should simplify 
the penalty structure. The proposed New Jersey 
Penal Code (October, 1971) recommended a reduc
tion of distinctions to a relatively few important 
categories. All crimes, under this proposal, are di
vided into four categories of seriousness-first, 
second, third and fourth degree with penalties as
signed accordingly (Section 2C:43-1). 

Both the Commentary to ABA Sentencing Standard 
2.1 (d) and NAC Corrections Standard 5.2 recognize 
that the sentences imposed in the United States are 
indefensibly high for the majority of cases. The NAC 
adds that sentences imposed by the United States 
are the highest in the western world. ABA recom
mends that the maximum authorized term ought not 
to exceed ten years except in unusual cases and 
other sentences should be five years or less. 

New Jersey has several offenses punishable by 
more than 25 years' imprisonment including murder 
in the first or second degree, kidnapping for ransom 
and rape. Other crimes punishable by more than 10 
years' imprisonment include assault with intent to 
kill; threatening to kidnap, kill or injure 
for purpose of extortion; and advocating or threaten
ing to talee life. A large number of crimes are punish
able by sentences up io seven years. 81 Some sen
tences, therefore, exceed those recommended by 
the national standards. 

ABA Sentencing Standard 2.1 states that the sen
tencing court should be provided with a wide range 



of sentencing alternatives reflecting degrees of 
custody, support and supervision. New Jersey paral
lels the sentencing alternatives as recommended in 
NAC Corrections Standard 16.8. These alternatives 
include unconditional release, probation, fines and 
incarceration. 82 New Jersey statutes also contain 
special provisions for sentencing sex offenders, 
female offenders and youthful offenders.83 New 
Jersey Court Rule 3:28 permits diversion of cases in 
regard to all crimes. There exists the possibility of a 
variety of supervisory and supportive arrangements 
among the conditions of probation. 

ABA Sentencing Standard 2.2 states that the 
legislature should not specify a mandatory sentence 
for any sentencing category or for any partfcular 
offense. NAC Corrections Standard 5.2 states that 
no minimum should be imposed by th ~ legislature. 
New Jersey has mandatory sentences following a 
jury conviction for murder in the first degree and a 
second conviction for driving while intoxicated. 84 

NAC Corrections Standard 5.2 provides for the dis
position of the nondangerous offender. NAC Correc
tions Standard 16.1 recommend~~position Oi the 
least drastic measure consistent with rehabilitative 
needs of the offender, public safety and gravity of tht 
offense. Any offender who is not found specifically to 
"represent a substantial danger to others" should be 
sentenced to a term of five years or less. The specific 
criteria to be taken into account when considering a 
sentence of nonconfinement are: 

1. The offender's criminal conduct neither caused 
nor actually threatened serious harm. 
2. The offender did not contemplate or intend that his 
criminal conduct would cause or threaten serious 
harm. 
3. The offender acted under strong provocation. 
4. There we,re substantial grounds tending to ex
cuse or justify the offender's criminal conduct. though 
failing to establish defense. 
5. The offender had le'l .j taw-abiding life for a sub
stantial period of time before commission of the 
present crime. 
6. The offender is likely to respond affirmatively to 
probationary or other community supervision. 
7. The victim of the crime induced or facilitated 1;.6 
commission. 
8. The offender has made or will make restitution or 
reparation t.o the victim of his crime for the damage or 
injury which was sustained. 
9. The offender's conduct was the result of circum
stances unlikely to recur. 
10. The character, history and attitudes of the of
fender indicate that he is unlikely to commit another 
crime. 
11. Imprisonment of the offender would entail undue 
hardship to dependents. 
12. The offender is elderly or in poor health. 
13. The correctional programs Within the institu
tions to which the offender would be sent are inap
propriate to his particular needs or would not likely 
be of benefit to him. 65 
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New Jersey does not have a statute or rule ex
pressly addressed to the handling of the nondanger
ous offender or to a presumption of non incarceration. 
A general statement on the goals of punishment can 
be found in State v. Ivan, 33 N.J. 197 (1960) which 
stresses deterrence. rehabilitation and public wel
fare. 

ABA Sentencing Standard 3.3 provides for extended 
terms for habitual offenders and recommends in
creased sentences warranted on grounds that such a 
term is necessary to protect the public and: 

(i) The offender has previously been convicted of 
two felonies committed on different occasions, and 
the present offense is a third felony committed on 
an occasion different from the first two. A prior of
fense committed within another jurisdiction may be 
counted if it was punishable by confinement in excess 
of one year. A prior offense should not be counted if 
the offender has been pardoned on the ground of in
nocence. or if the conviction has been set aside in any 
post-conviction proceeding; and 

(Ii) Less than five years has elapsed between the 
commission of the present offense and either the 
commission of the last prior felony or the offender's 
release, on parole or otherwise, trom a prison sen
tence or other commitment imposed as a result of a 
prior felony conviction; and 
(iii) The offender was more than 21 years old at the 
time of the commission of the new offense. 86 

The National Advisory Commission Corrections 
Standard 5.3 provides for extended terms of imprison
ment for those defendants who have records of "ag
gressive, repetitive, violent or predatory behavior" 
and who pose a serious threat to the community. 
The NAC suggests that the terms "persistent offend
er" should replace "habitual offender." Extended 
terms are in order when a defendant is a persistent 
felony offender, a professional criminal or a danger
ous offender. 

New Jersey statutes provide that if a defendant is 
convicted of a misdemeanor or a high misdemeanor 
and has been previously convicted of a high misde
meanor, the sentence may be increased. For the 
second offense the defendant may be sentenced "for 
not more than double the maximum period for which 
he might have been sentenced for a first offense," 
for a third offense the limit is raised to three times 
the maximum and for a fourth the maximum is raised 
to any term of years or life imprisonment (N.J.S.A. 
2A:85-8-12).87 

It shou l . be noted that the conviction to which the 
increased maximum may be applied may be for either 
a misdenleanor or a high misdemeanor, while the 
previous conviction must be for a high misdemeanor 
or its equivalent if obtained in another jurisdiction. 
Also, if two or more convictions obtained in one trial 
either because the crimes were charged in separate 
count,s or because separate indictments were joined 
for trial. they are not separate convictions for this 
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purpose (N.J.S.A. 2A: 85-8, -9, -12). It has also been 
held that a person must be convicted of the crime 
prior to the date of his next offense, or the first 
conviction does not constitute a prior conviction 
under the act. For example, if the defendant had 
committed high misdemeanors on three successive 
days and was convicted later in three separate trials, 
they constitute only one prior conviction for the pur
poses of this act. See State v. McCall, 14 N.J. 538 
(1954); State v. Harris, 97 Super. 510 (App. Div. 
1967).88 

The proposed 1975 New Jersey Code of Criminal 
Justice (A3282) adopts the terminology recommend
ed by NAC. It recommends eytended terms of im
prisonment if it finds one or more of the following: 

al. The defendant is a persistent offender. A persis
tent offender is a person who is 21 years of age or 
ov€!r, who has been convicted of a crime involving the 
infliction, or attempted or threatened infliction of 
serious bodily injury and Who has at least twice 
previously been sentenced as an adult for such a 
crime to a custodial term and where one of those pri
or offenses was committed within the five years pre
ceding the commission of the offense for which the 
offender is now being sentenced. 

b. The defendant is a professional criminal. A 
professional criminal is a person who committed an 
offens~ afl part of a continuing criminal activity in 
concert with five or more persons, and was in a 
management or supervisory position or gave legal, 
accounting or other managerial counsel. 

c. The defendant committed the offense as con
sideration for the receipt, or in expectation of the 
receipt, of anything of pecuniary value the amount 
of . which was unrelated to the proceeds of the 
crime or he procured the commission of the offense 
by payment or promise of payment of anything of 
pecuniary value. 

ABA Sentencing Standard 2.7 states that the 
legislature should determine offenses or categories 
of offenses for which a fine would be an appropriate 
penalty. However, it is left to the discretion of the 
judge in any given case whether to impose a fine, the 
amount (within legislative boundaries) and the terms 
of payment. 

NAC Corrections Standard 5.5 incorporates a 
similar provision. Neither the NAC or New Jersey 
statutes limit fines to those crimes where defendant 
has gained money or property. N.J.S.A. 2A:85-6, 7, 
provides fines as an alternative or additional punish
ment for all crimes coming within their provisions. 
Arson, for example, in N.J.S.A. 2A:89-1, falls within 
the high misdemeanor category and, therefore, 
could be punished by a fine of no more than $2,000 
or no more than seven years' implrisonment, or both. 
New Jersey's categories for offemses are di~ferent 
from the standards, but many s(:lrious crimes of a 
nonacquisitive nature, such as atrocious assault and 
battery and rape, may be punished by fines N.J.S.A. 
2A:90-1; N.J.S.A. 2A:38-1). New Jersey statutes do 
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state the maximum fines allowable, but fines are 
provided for on a broader basis than the NAC stan
dard envisions. New Jersey is consistent with nation
al recommendations in prohibiting the substitution of 
a fine for incarceration, for example, "30 dollars or 
30 days." The New Jersey fines ate for penal pur
poses and not for revenue production (State v. De
Bonis, 58 N.J. 182 (1971)). 

Both ABA SentenCing Standard 2.7 and NAC Cor
rections Standard 5.5 recommend a schedule of 
fines for offenses. New Jersey has no such schedule 
relating the fine to a gain at this time but one is pro
posed in A 3282. 2C:43-3 (e). 

NAC Corrections Standard 5.19 and ABA Sentem~
ing Standard 2.3 require that the imposition of a 
sentence be supported with the reasons for that 
particular sentence choice. New Jersey R. 3:21-4 (f) 
is in accord with that requirement. 

NAC Courts Standards 6.1 and 5.9 and ABA Appel
late Review of Sentences Standard 1.1 advocate the 
practice of review of sentences and: the right to 
appeal on thtl part of the defendant. Rule 3:21-4 (f) 
requires the judge, after imposing S(3ntence, advise 
the defendant of the right to appeal and to have 
counsel appointed if indigent. If the defendant has 
been sentenced for an indictable offense, the public 
defender's office which represented him at trial if he 
was indigent, represents him upon appeal. 89 If sen
tenced for a nonindictable offense, the assigned 
counsel must advise the defendant on appeal and 
prepare the papers for such an appeal. gO Counsel will 
be assigned to handle the appeal. 

The defendant has the right to appeal to the Appel
late Division in all cases. However, under certain' 
circumstances the defendant may appeal to the 
SLlpreme Court. In other cases review is discretion
ary in the Supreme Court 91 

Parole 
New Jersey is consistent with many of the NAC 

Corrections Standards for parole decision making. 
NAC Corrections Standard 12.1 recommends that 
each state establish parole boards for adult offenders 
that are independent of correctional institutions and 
parole field services. Parole boards should be res
ponsible for articulating and fixing policy for parole 
decisions and for issuing and signing warrants to 
arrest and hold parole violators. I n addition the stan
dard recommends that parole boards should have a 
staff of full-time hearing examiners to hear and make 
initial parole grant decisions and hear revocation 
cases under specific policies of the parole board. 
Decisions of parole examiners should be final unless 
appealed within five days upon which the parole 
board makes a final determination. 

The paroling authority for adult offenders in New 
Jersey is separate from correctional institutions and 
parole Held services. The New Jemey Parole Board 
has the authority to establish policies (which are 



, 
printed In a report entitled New Jersey Parole Board 
Procedural Guidelines) and Issue warrants for sus~ 
peeted parole violators under N.J.S.A. 30:4~123. 
Responsibility for issuing warrants has been delegat
ed by the Board to District Parole Supervisors under 
the procedure guidelines. Although the Parole Board 
uses hearing offic( rs to conduct parole revocation 
probable cause hearings, a" initial parole grant deci
sions for adult offenders are made by the Board. 
Parole revocation decisions by hearing officers are 
not binding and may be overruled by a majority vote 
of the Parole Board after appeal within ten days. New 
Jersey officials have indicated that the use of hearing 
officers for parole grant hearings is appropriate for 
the federal system, given the amount of traveling that 
otherwise would be required for Parole Board mem
bers from prison to prison. The sma" geographic size 
of New Jersey does not warrant their use and would 
cause needless expense. 

NAC Corrections Standard 12.2 states that parole 
boards for adults should consist of full-time members 
who possess academic training in fields such as 
criminology, education, psychology, sociology, law or 
social work and have the ability to comprehend legal 
issues, statistical data and promulgate policy. Parole 
boards should consist of three members who repre~ 
sent all ethnic and socia-economic groups and be 
apPointed by the Governor for six-year terms. Parole 
board members should be compensated at a rate 
equal to a judge of a court of general jurisdiction. 

Under N.J.S.A. 30:4-123, New Jersey is consistent 
with NAC Corrections Standard 12.2 except in the 
area of salaries. The chairman of the Parole Board 
receives $27,000 per year and associate members 
receive $25,000 per year while County and Superior 
Court judges receive $40,000 per year. 

New Jersey is consistent with some aspects of 
NAC Corrections Standard 12.3 on the parole grant 
hearing. The NAC recommends that a parole hearing 
be scheduled for each inmate within one year after 
they are received in an institution, but in New Jersey 
that hearing is scheduled only within 30 days of 
initial parole eligibility. According to Standard 12.3 
each state should have a statutory requirement under 
which offenders must be released on parole when 
first eligible unless certain specific conditions exist. 
This is provided under N.J.S.A. 30:4-123 but specific 
conditions have not been outlined in the Parole Board 
Procedurai Guidelines and a parolee may not know of 
the conditions before parole eligibility.92 Although 
this standard recommends that one Parole Board 
member conduct hearings and make parole deter
minations which unless appealed are final, N.J.S.A. 
30:4-123.19 states that " ... no release on parole 
shall be effected except by unanimous vote of the 
entire board .... " N.J.S.A. 30:4-123.19 is consistent 
with NAC Stsndard 12.3 in that inmates are notified 
promptly after a hearing as to the board's decision. 
The New Jersey State Parole Board Procedural 
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Guidelines states that the reasons for the denial of 
parole or parole revocation be placed in writing as 
recommended by NAC standards. Under N.J.S.A. 
30:4-123.26, offenders are entitled to be represented 
by legal counsel as recommended in Corrections 
Standard 12.3, 

The Parole Board Procedural Guidelines concern
ing parole revocation, N.J.S.A. 30:4-123, N.J.S.A. 
2A:158A-5 as well as numerous New Jersey court 
decisions are consistent with NAC Corrections Stan
dard 12.4. Under this standard, warrants to arrest 
for alleged parole violations are iSf,ued under parole 
board procedural guidelines; probable cause hearings 
for parole revocation are held within ten days; alleged 
parole violators are eligible for bail under proper cir
cumstances pending the hearing; alleged parole 
violators are given notice of the alleged violations 
and have the right to present evidence; and the 
parolee must be given written reasons for revocation 
and have the right of appeal to the ParJle Board. 

Probation 

NAC Corrections Standard 5.4 and ABA Probation 
Standards 1.1 through 5.4 discuss the length, condi
tions and revocation of probation. The NAC recom
mends that the term of probation not exceed the 
maximum sentence permitted by law except for mis
demeanors in which cases it should not exceed one 
year. The ABA, however, recommends that probation 
not exceed two years for misdemeanants and five 
years for a felony. Under N.J.S.A. 2A:168-1 the 
statutory time limit for probation is "not less than one 
year nor more than five years" with no distinction 
based Oh severity of crime. 

The NAC and ABA recommend the imposition of 
probation conditions as are necessary to provide a 
benefit to the offender and society. The court should 
be authorized to modify or enlarge conditions of pro
bation at any time prior to termination of sentence 
and use of uniform conditions for all defendants 
should be avoided. The defendant should be provided 
with a clear written statement and explanation of 
probation conditions. Under N.J.S.A. 2A:168-2 and 
168-11 conditions of probation can be varied to meet 
the needs Qf the offender and society. Rule 3:21-7 
requires that defendants be presented a copy of the 
conditions and sign a statement that they have been 
explair.ed. Lathrop v. Lathrop, 50 N:J. Super. 525 
(App. Div. 1958) held that conditions of probation 
should be clearly set out and not left to implication. 

The ABA suggests that conditions deal with mat
ters such as: cooperating with program supervision, 
meeting family responsibilities, maintaining steady 
employment and/or refraining from engaging in spe
cific employment, pursuing education or training, 
undergoing medical or psychiatric treatment, main~ 
taining residence in a prescribed area or facility, 
refraining from consorting with certain types of peo-
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pie, making restitution or reparation, fines and 
family support. These conditions are listed in N.J.S.A. 
2A:168-2 except for participation in education or 
training. 

Violation of conditions of probation is SUfficient 
grounds for revoking probation according to NAC and 
ABA standards. They recommend that confinement 
should result after violation if necessary to protect 
society and if correctional treatment can most ef
fectively be provided while confined. Guidelines 
should be developed for processing probation viola
tions to include a formal or informal conference with 
the probationer to reemphasize the necessity of com
pliance with condition:,; and a warning that further 
violation could result in revocation. Enlargement of 
c')nditions should also be considered a possibility. 
Upon a finding of violation and necessity for resen
tencing, it is recommended that criteria and proce
dures governing initial sentencing decisions should 
govern resentencing decisions. 

Violation of a probation condition in New Jersey is 
grounds for revocation under N.J.S.A. 2A:168-4 and 
State v. Moretti. 50 N.J. Super. 233 (App. Div. 1958). 
There are no statutory provisions in New Jersey law 
for informal conferences with probationers to discuss 
violations of conditions of probation. 

There is, however, case law relevant to communi
cation between probation officer and probationer. 
See, for example, State v. Zachowski, 53 N.J. Super. 
431 (App. Div. 1959); Gagnon v. Scarpelli, 411 U.S. 
778 (1973); and State v. Haber, 132 N.J.L. 507 (Sup. 
Ct. 1945). These have to do primarily with fair notice 
to probationer when conditions of probation are not 
being met. 

According to the NAC, probation should not be 
revoked for the commission of a new crime until the 
offender has been tried and convicted of a new 
crime. The ABA, however, states that if probable 
cause that the probationer committed a new crime is 
found, the probation court should have authority to 
detain the probationer without bail pending deter
mination of the new criminal charge. In addition, 
ABA standards recommend that prob;:.tion officers 
not be authorized to arrest probationers and that 
arrests of probationers for violation of conditions 
other than the commission of a crime should be pre
ceded by a finding of probable cause that a violation 
has occurred. New Jersey permits probation officers 
upon the request of the chief probation officer to 
arrest probationers for violation of probation condi
tions without a warrant under N.J.S.A. 2A:i68-4. Al
though New Jersey law makes no reference to this 
matter regarding probation, in White v. New Jersey 
State Parole Board, 136 N.J. Super. 360 (App. Div. 

1975), it was held that reasonable grounds to believe 
a parolee had committed a new crime is not grounds 
for revocation. That can only occur after a final 
revocation hearing. 

The ABA and NAC reoommend that for a probation 
revocation hearing the defendant should have prior 
written notice of alleged violation, access to the offi
cial record regarding the case, representation by 
retained or appointed counsel and the right to sub
poena and cross-examine witnesses. Where a viola
tion is contested the govefhment should be required 
to establish the violation by a preponderance of the 
evidence. In addition the proceeding should be re
corded in a manner iliat can be transcribed for use 
upon appeal of a probation revocation decision. 

State v. Haber, 132 N.J.L. 507 (Sup. Ct. 1945) 
requires that a probationer be given sufficient ad
vance notice of the violation chal'ged. State v. Sey
mour, 98 N.J. Super. 526 (App. Div. 1968) states 
that the probationer is entitled to counsel at a revoca
tion hearing. Gagnon v. Scarpelli, 411 U.S.788 (1974) 
held that the probationer has the right to written 
notice, disclosure of evidence, the right to present 
evidence and cross-examine witnesses and a written 
statement by the factflnders as to the evidence. 
Revocation hearings are to be recorded and revoca~ 
tion decisions are appealable pursuant to R. 2:2-2, 
2-3 and State v. Moretti, 50 N.J. Super. 223 (App. 
Div. 1958). . 

NAC Corrections Standards 10. i and 16,4 recom
mend that probation be organizationally placed in 
the executive branch of government within a unified 
correctional agency. The correctional agency In 
reference to probation, accordingly, should be res
ponsible for establishing goals and objectives; pro
gram planning and evaluation; staff development and 
training; establishment of standards for personnel; 
services to the court, services to probationers and 
administration. In New Jersey, probation depart
ments are under the supervision of the County Courts 
(N.J.S.A. 2A:168-5; 168-8; R. i :34-4) and the Admin
istrative Office of the Courts provides technical 
assistance and coordinates programs and policy 
information for probation departments on behalf of 
the Supreme Court. The presiding County Court judge 
appoints probation officers and fixes their salaries 
which are paid out of the cl":;r;ty budget (N.J.S.A. 
2A:168). The Administrative Office of the Courts 
conducts training for probation officers and performs 
studies and evaluations of probation activities. 
Generally probation officers are selected according 
to procedures set by the New Jersey Department of 
Civil Service. The Supreme Court has the authority to 
establish standards for probation (R. 1 :34-1). 

Commentary 

The Committee began deliberations on sentencing 
by focusing immediately on the problem of disparity 
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in sentencing. A clear understanding of what is 
meant by disparity is critical to this discussion. "Dis-



parity" was defined as unwarranted variation in sen~ 
tences. Opinions about variation range from "each 
case is unique - so exactly equal dispositions are 
impossible" to the view that large categories of 
crimes ought to receive the same penalty. If one 
claims that no variation is warranted between cases 
with similar circumstances it is a position tantamount 
to advoca.ting the removal of discretion from the 
judge whose position it has been to "judge" which 
factors warrant one sentence over another. Califor
nia, Maine and Illinois have moved in the direction of 
legislatively fixed sentences which attempts to re
move the discretion from the judiciary. 

Discretion however, members insisted, is an in
destructable entity. It is misleading to talk of elimina
ting discretion in sentencing since the attempt to do 
so merely shifts discretion to another decision maker 
in the system. However, just where the power should 
reside to set boundaries on discretion occupied a 
great deal of discussion time. Whatever standards 
were adopted could be implemented by judges 
through the Supreme Court or a commission, or they 
could be imposed by the Legislature. The Legislature 
generally seemed the least desirable alternative of 
the three because it is more remote in time and 
place, and legislatively imposed standards would not 
be as amenable to change as would judicially im
posed guidelines. Legislative change is also more 
cumbersome than some of the alternatives. So the 
problem of discretion is one c.)f how much discretion, 
the str.ucture of discretion and where ought to be the 
locus of control. 

The indeterminate sentence has been the focal 
point of much concern and dissatisfaction. The at
tempt to individualize sentences (which grew out of 
the assumption that the proper role of the sanction
ing process was to rehabilitate the criminal) and the 
sundry purposes put forth for sanctions combine to 
produce disparity. Indeterminate sentencing refers to 
the policy whereby the Legislature sets the very 
broad outer limits to the sentence and the judge im
poses a sentence within that broad outline. The prac
tice has been for the judge to weigh a composite mix
ture of considerations into the sentencing decision 
such as dangerousness of the offender, seriousness 
of the crime, deterrence and rehabililtation. When 
these considerations are added up, the tendency is to 
come up with a system which fluctuates wildly when 
alms conflict. Moreover the weighting of the aims 
against each other tends to be very subjective. So it 
is advisable to opt for one or more of these factors -
for €lxample, seriousness of the crime and risk of 
recidivism. Though it is tempting to consider all 
factors, the Committee noted that this has been tried 
and it has not produced satisfactory results. 

Flat sentences seem also to be unsatisfactory. The 
rigidity inherent in a statutorily fixed sentence may 
lead to results which are as unfair as the .~isparities. 

A presumptive sentence seemed the best solution 
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to the Committee. This approach operates according 
to narrowly set guidelines of permissible sentences 
which are established for each crime. Judges using 
this scheme are urged to seiltence within the range 
provided by the guidelines. Judges, however, are not 
bound by the guidelines which means they retain full 
discretion in the sentencing process. If the judge 
deems it fitting to sentence outside the range it is 
expected that a written reason for that departure be 
given. This approach (or same variant of it) has been 
adopted in California, Indiana and Oregon, and is 
being proposed in Alaska, Illinois, Washington, 
Maine and several other systems. Bills have been 
introduced in the United States Senate which adopt 
the presumptive sentence approach with some dif
ferences among them. 

The sentencing standards in this report adopted 
that approach, with some qualification. First, like 
the bills mentioned, but somewhat unlike the already 
enacted legislation, the standards call for the estab
lishment of an agency, rather than Legislature, to 
promulgate sentencing guidelines. Standard 10.3 
suggested that in the State, the agency should be in, 
or under the guidance of, the State Supreme Court, 
although clearly the particular placement of the 
agency is not as critical as the acceptance of the 
idea that some governmentally-authorized body 
should perform this task. The standard leaves un
specified the number or composition of the members 
of the agency, but quite clearly the standard does 
not require, although it would permit, the Supreme 
Court to establish the guidelines. If the Court did not 
perform this task, but founded an advisory group, as 
well as staff, to assist in this endeavor, it is at least 
debatable that a diversity of opinion, including opinion 
from the citizenry, would be permitted. It was noted 
that a current draft of a Uniform Corrections Act, 
which will be presented to the National Conference of 
Commissioners on Uniform State Laws in August, 
1977, calls for the establishment of a permanent 
agency, entitled the sentencing commission, which 
will promulgate such regulations and guidelines only 
after public hearings and commentary, and, in addi
tion, includes several community members. Although 
the standard passed by this Committee does not 
require such participation, neither does it preclude 
it, leaving that issue to be determined by the Supreme 
Court or the agency it establishes. Since, under 
Standard 10.3, the Court or agency is expected to 
coliect all necessary data and to constantly update 
its own assessment of the guidelines, it is at least 
possible that a permanent agency of some sort should 
be considered. 

Very little is said of the content of the guidelines 
themselves. In part, this is because the Committee 
found itself seriously divided over the issue of to what 
degree certain factors should be considered in pro
mulgating the guidelines, or what degree of ranges 
should be promulgated. Some members of the Com-
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mittee felt strongly that the presumptive sentence 
should be strongly supported, and that exceptional 
factors should count as either mitigating or aggravat
ing, permitting the sentencing judge to sentence in 
variance from the guidelines. Other members of the 
Committee felt just as strongly that the sentencing 
judges should be allowed substantial discretion, as 
they now possess, and that a lengthy list of aggravat
ing and mitigating circumstances, which would justi
fy deviation from the presumptive sentence, should 
be devised. Rather than resolving that issue at this 
level, the Committee has simply agreed that there 
should be guidelines, and that the agency which sets 
the guidelines, whether the Supreme Court or a sub
sidiary agency, should determine those questions in 
the first instance. 

Clearly, the sentencing agency, whether the 
Supreme Court or other, will need the most vigorous 
and careful debate before deciding these issues. In 
so dOing, it should be greatly aided by the similar 
discussions which are occurring throughout the 
country in reletion to all of the materials cited earlier, 
and the pending legislation in many jurisdictiQns. 

In the same vein, and with a realization of the grave 
difficulties involved, the Committee has endorsed 
appellate review of sentences, vis-a-vis the guidelines 
which have already been implemented in this State, 
but without suggesting the particular forms that ap
pellate review should take. This in part reflects an 
acknowledgment that the current rules may simply 
continue to be implemented, but also that, in the 
light of the guideli"es and the basic philosophy which 
may be the impetus to them, the procedures and 
content may necessarily be changed. 

In its debates on this topic, which occupied more 
time and energy than virtually any other it consider
ed, the Committee became increasingly aware of the 
intricacies and delicate balances which presently 
exist, and which should be reassessed in any imple
mentation of sentencing standards. Rather than seek 
to resolvp. those issues now, the Committee has 
sought to establish a procedural structure - the "sen
tencing Agency" - which should resolve those dis
putes. 

The Committee found parole problems to parallel 
those of sentencing. Procedures have a texture of 
IOuseness and there are conflicting goals. The major 
areas which the Committee addressed were unifica
tion of parole, review of parole denial, specific and 
written criteria for parole release, coordination of 
community resources for parolees and presumptive 
parole which is monitored. 

The Parole Board is faced with the problem of try
ing to enforce conditions of parole in areas where 
they have no control. There is an urgent need to es
tablish an alliance with the Department of Health and 
the Department of Labor and Industry. While some 
contend the ultimate re-entry plan has to be the pri
mary responsibility of the Parole Board the standards, 
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however, reflect the need for a coordinated effort 
between the Department of Corrections and Parole 
Board. 

The Committee discussed the very grave handicap 
of having a fragmented parole "system" in New 
Jersey. There are presently four paroling authorities, 
none of which have any contact with each other so 
that each fails to benefit in the sharing of information. 
The Committee agreed there was a need to synthe
size scattered authorities. 

Members readily agreed that there is great merit in 
the parole board, the judge, the public and inmates 
all knowing exactly what the sentence really means. 
To this end the presumptive release date was recom
mended. As it is now, when judges impose a 10 to 
12 years sentence for the first offense the offender 
may only serve three years. The Parole l30ard can 
either go through the motions of finding reasons to 
deny parole or they can be forthright and teU the 
parole applicant that he is not going to be considered 
for release until some specific date. Some parole 
boards do operate in this manner. 

So as to assure consistency with the concept of 
presumptive parole eligibility, unless otherwise set 
forth in the sentencing order, the punitive aspect of 
the custodial sentence should be satisfied upon eligi
bility for parole. 

The principle objective of the presumptive release 
date is to bring about a greater degree of certainty 
with regard to the actual sentence to be served. A 
presumptive date would be SE;\t and the inmate's re
lease would be assumed unless some major institu
tional infraction takes place before then. If by vio
lating some major rule the inmate forfeits parole, 
he would be so notified as to the next presumptive 
release date. 

It seems reasonable to suppose that an Inmate 
from maximum security would not be a successful 
parolee but there is no evidence to support that 
supposition. Nevertheless, members agreed that the 
reintegration process would more likely succeed if 
done in stages which range in degrees of freedom 
from most, restricted to least restricted. The pre
sumptive release date is in the inmate's favor with the 
burden of proof on the Board when the inmate is 
denied parole ~\t that date. It was recognized, how
ever, that there are certain cases where both correc
tions and parole have clear indications that an indivi
dual should not be set free. Members therefore sug
gested that if an individual inmate is unable to qualify 
for minimum security within six months of his pre
sumed eligibility, then a hearing should be held to 
determine whether or not he should be considered fot' 
parole on the date of eligibility. 

Also to the end of bringing about a greater degree 
of certainty and uniformity, it was deemed crucial to 
have the paroling authority establish specific guide
lines to regulate any modification of that presumptive 
releas~ date. 
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Along these lines, some felt that it would make a 
difference in terms of motivating the inmate if work 
time and other good time allowed tM inmate to reduce 
his sentence and others felt that it was better from a 
management standpoint if days could be added for 
disoiplinary infractions. It was felt that it should be 
made clear that minor infractions would be handled 
administratively within the prison (by withholding 
privileges, etc.} but that only a major infraction would 
warrant alteration of the presumed release date. 

However, by definition parole in New Jersey is 
"release under supervision." Some members ·felt 
strongly that cnce an inmate had met the criteria for 
parole and was released he should have freedom 
equal to that of other citizens. That is to say he 
should not be faced with mandatory supervision or 
compi:llled to comply with regulatory structures dif
ferent from the nonparolee. If the parolee commits a 
new crime he should be prosecuted and given a new 
sentence. Shv ~ of that, he is entitled to the same 
liberty to make mistakes expected by the rest of 
society. Irrespective of whether or not there could 
be agreement about compulsory supervision, the 
Committee was in accord on the need for services to 
be made available to help the parolee reestablish 
himself when released from the institution. From this 
discussion issued a compromise standard which 
called for guidelines delineating the type and extent 
of parole supervision that would ordinarily apply to 
different types of offenders. 

A standard recommending a single unified parol
ing authority was adopted in the Sentencing, Proba
tion. Parole standards. This standard is in conflict 
with Juvenile Judicial Process Standard 5.41. The 
conflict was not resolved because the subcommit
tee on juvenile Justice felt it to be critically important 
to have a separate paroling authQrity for juveniles. 

The single paroling authority was seen by subce,m
mittee I V members as a necessary step in bringing 
about uniformity to procedures and record keeping. 
For this reason the committee was not disposed to 
change the standard. 

The Committee discussed the legal problems in
volved with going ahead and prosecuting people on 
violatIon for a new crime before new charges are dis
posed of. For example, fifth amendment problems 
are raised, since a person is in the position where he 
cannot defend himself. without creating possibility of 
information being used against him at trial. There are 
probl.ems for the proseoutior. in that they must dis
close their case to the defendant before trial. A 
standard which stated that revocation on the basis 
of criminal conduct should not occur until such time 
as the criminal charges are disposed of is an impor
tant standard to stress that the filing of a complaint 
is not sufficient for the purpose of revocation. When 
the only basis for revocation is a new crime, the 
criminal charges must be disposed of before revo
cation. 
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The standards adopted in the area of probation are 
designed to create a workable, upgraded probation 
system. Several of the standards were developed to 
parallel those in parole and in the sentencing stan
dards. Standards 10.10, 10.11 and 10.14 governing 
staffing responsibilities, guidelines for supervision 
and training of personnel did not elicit objections or 
debatE> 

Both the judiciary and the probation adminstrators 
recognize that there are serious problems with the 
delivery of probation services. The programs are 
said to be riddled by civil sen.dce and funding pro
blems. Probation is organizationally and administra
tively fragmented in the State. That fragmentation is 
so severe that from the point of view of control and 
direction of the system and the organization of the 
system, the provision of uniformally high quality ser
vice is almost impossible. 

The first four standards are directed toward a plan 
which calls for a State takeover of probation ser
vices. The plan is based on the conviction that there 
is unnecessary duplication of effort and expenditure 
in the 21 separate probation departments. As long as 
there are 21 separate departments reporting to 21 
County Courts or to 12 assignment judges there will 
be a lack of uniformity and adherence to Supreme 
Court rules, poliCies and directives with respect to 
probation. Centralization of probation is crucial and it 
is crucial that the State take over the management of 
probation and finance its activities. Several of the 
Committee members felt that as long as probation 
remains with the county government there is going 
to be difficulty in communication and enforcement 
of Supreme Court rules and regulations. 

Moreover, the need for full-time professional man
agement of the service delivery system was said to 
be best met by a State controlled probation depart
ment. The basic administrative decisions have to be 
made quickly and on a day to day baSis. It hinders 
operations unnecessarily when decisions have to be 
put aside until an administrator can contact one of 
the several county judges. 

Members insisted that some decisions cannot 
wait. It is necessary to make someone accountable 
;;)Od be given the authority to make the urgent ones. 
This authority would be subject to those broad poli
cies which are laid down by the judiciary for the 
execution of such services and for the direction and 
control of probation. 

Committee members reported that the current 
state of probation can be improved. Under current 
statutes County Court judges appoint probat!<)n offi
cers and fix their salaries and are responsible for the 
exigencies of the office. County Court judges are not 
expected to oversee the administration of social ser
vices which in large measure is business oriented. 
This unduly burdens county judges .. When it comes 
to nonprobation employees, the chief probation offi
cer is responsible statutorily for the appointment of 
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those people. However, though th9 chief probation 
officer appoints them their salaries Me fixed by the 
board of freeholders. Ther') is often disagreement 
over what services and what moneys are adequate. 
Moreover, the sprawling loosely connected probation 
services today are often in competition for the scarce 
tax dollar. 
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ADMINISTRATI N OF CORRECTIONS 

Introduction 

The ultimate goal of corrections is to make the 
community safe by reducing the incidence of crime. 
A correction system can contribute toward crime 
reduction through rehabilitative treatment, incapaci
tation and punishmen~. 

When confronted with offenders for whom there is 
little probability of rehabilitation, the correctional 
system must have the capacity to protect society by 
rtltaining them for as long as sentences permit. 
Currently the correctional system, which is already 
severely overcrowded, does not have the capacity to 
retain all serious or repeat offenders for maximum 
sentences. Overcrowding has put pressure on parole 
boards to release inmates sooner than desirable. As 
a result, the length of stay of offenders has de
creaseCJ greatly even though the seriousness of crime 
and prior criminal history of offenders being admitted 
to prison is increasing. Although serious crime has 
more than doubled during the last eight years no new 
State Correctional I nstitutions have been built. 

Correctional expenditures are heavily weighted 
toward incarceration and surveillence-oriented cus
tody with insufficient resources directed at rehabili
tation. Many offenders leaving prLson are not 
equipped for successful re-entry into the community. 
By not so equipping the offender, the correctional 
system serves to strengthen criminal tendencies and 
foster a crime-incarceration-crime cycle. 

Rehabilitative treatment includes education, train
ing, medical and psychological treatment programs 
aimed at providing offenders with the ability tofunc
tion in the community as law-abiding citizens. Cor
rections must apply relevant methods to prevent 
offenders, especially those brought into the correc
tional system for the first time, from becoming 
trapped in careers of crime. Unfortunately there 
is little information from research and evaluation to 
indicate the extent to which various methods of 
handling offenders are successful. 

The task of providing offenders with alternatives to 
crime is difficult because they bring to prison pro
blems which in some cases have taken years to 
develop and yet correctional staff have little time to 
deal with them. Some of these problems include 
alcoholism, emotional instability, drug dependence, . 
limited education or job skills, learning handicaps 
and a lack of motivation. 

The correctional system is finding that institutional 
programs for offenders are not enough. Methods 
must be provided to assist the offender in reintegra
tion into the community after release from prison. 
Reintegration involves several factors including: 
assisting the inmate in maintaining contact with fam
ily; assuring the subjects and skills taught and work 
within the prison are related to jobs in the community; 
providing treatment and social services for emotional 
and medical problems both within prison and after 
release; increasing offenders contact with the com
munity as they near release and securing jobs or 
education for ex-offenders. 

Correctional responsibility for these factors has 
been fragmented among numerous public and private 
agencies involved in correctional functions. Frag
mentation would not be a problem, however; if there 
was a high degree of coordination between correc
tiona/ efforts. Coordination is needed to provide a 
continuity of services from the instant offenders enter 
the correctional system until they are beyond the 
system's responsibility. 

Community support is essential for the success of 
all correctional activities. Correctional efforts must 
receive a higher priority from funding sources. 
Public and private groups must participate in pro
grams to reintegrate offenders into the community by 
hiring them for jobs and providing Whatever other 
assistance is necessary. 

Problem Assessment 

The task of improving corrections involves many 
factors within the correctional system and the com
munity. Many of these factors can be grouped into 
six issues: (1) effects of overcrowding in State cor
rectional institutions; (2) social, economic and physi
cal needs of prison inmates; (3) emphasis on re
habilitation programs and their effects on offenders; 
(4) reintegration programs as methods to assist of
fenders in transition from institutional to community 
life; (5) coordination of correctional efforts within 
Ref.rencnl for thl. chapter appear on page 194. 
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government and between governments and the com
munity; and (6) community participation in correc
tional efforts. 

As of July 1, 1976 State correctional institutions 
were housing more offenders than existing standards 
allow (at 151 % capacity) with a need for 1500 addi
tional beds. Overcrowding is a major problem which 
affects the lengths of stay of offenders, tensions 
within the institutions and· sentencing and parole 
decisions. Recent violence and work stoppage in 



State prisons have been attributed in part to over
crowded conditions. Judges admit that because of 
natives to incarceration or grant shorter sentences 
instead of what they deem appropriate. Currently 
there are over 200 offenders sentenced to State 
institutions awaiting transfer from county facilities. 1 

. ·Often the final result of overcrowding is that some 
prisoners are released from prison prematurely, even 
for the serious crimes. Individuals involved in cor
rectional programming report that offenders are 
often released before treatment, rehabilitation and/or 
education programs have been completed. If offen
ders are unable to then obtain complementary ser
vices after release, their successful reintegration can 
be hampered and prior rehabilitation efforts may be 
wasted. 

Recent figures show that as the number of offen
ders going through correctional institutions increases, 
the less time each offender spends in prison. This has 
occurred despite the fact that the overall seriOUsness 
of crime and prior criminal history of offenders being 
admitted to prison is increasing. Table 1 shows the 
decrease in average months ot stay for offenders in 

State correctional institutions between 1970 and 
1975 for two categories of offenders. 

It has been suggested that county correctional 
facilities can be used to alleviate some of the :wer
crowding. County jails and correctional facilities are 
currently operating at approximately 80% capacity. 
Table 2 indicates the average daily population of 
county facilities used primarily for housing sentenced 
offenders during 1976 and 1977. 
Four of the institutions (in Bergen, Essex, Mercer 
and Middlesex Counties) listed in Table 2 did not 
come close to full capacity during 1976 and 1977. 
Seven of the 21 county jails used for housing both 
pretrial detainees and sentenced offenders were 
also substantially underutilized during the same 
period as shown in Table 3. 
Even with the use of county facilities there are not 
enough beds to relieve the overcrowding in State 
correctional facilities. According to the Correctional 
Master Plan there is a need to create additional cor
rectional bedspace for serious or multiple offenders 
and provide more alternatives to incarceration for 
less serious offenders. 

Table 1 

Average Months of Stay of Offenders in Correctional Institutions by Type of Offense 

Offenses Against Persons 1970-1973 1974-1975 

Training Schools 9.0 9.1 
Youth Institutions 9.2 9.7 
Womens' Correctional 18.8 14.5 
Prisons 35.7 30.2 

Property and Other Offenses 

Training Schools 8.0 7.6 
Youth Institutions 7.1 5.8 
Womens' Correctional 11.8 7.1 
Prisons 20.0 18.3 

Source: State of New Jersey, Dept. of Correctlons, New Jersey Correctional Master Plan, Trenton, New Jersey, March, 1977, pp. 
76-78. 

Table 2 

Capacity of County Correctional Institutions 

County Institution 

Bergen County Jail Annex 
Camden Annex" 
Essex County Correctional Center 
Hudson County Penitentiary 
Mercer County Correctional Center 
Middlesex County Workhouse 

Capacity 

192 
71 

711 
140 
220 
184 

Average 
Daily 

Population 

140 
70 

503 
120 
149 
130 

Percent 
Utilization 

73 
99 
71 
86 
68 
71 

Source: Data obtained from "Jail Inspection Reports from January, 1976 through March, 1977," Bureau of Operations, New Jersey 
Department of Corrections, Trenton, New Jersey. 

"1975 Data 
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Table 3 
Capacity of County Jails 

County Jail 

Bergen County 
Essex County 
Hunterdon County 
Monmouth County 
Salem County 
Somerset County 
Warren County 

Capacity 

138 
626 

55 
315 
108 
79 
64 

Average 
Daily 

Population 

95 
515 

25 
240 

70 
40 
36 

Percent 
Utilization 

69 
82 
45 
76 

165 
51 
56 

Source: Data obtained from "Jail Inspection Reports from ,January, 1976 through Ma.rch, 1977," by the Bureau of Operations, New 
Jersey Department of Corrections, Trenton, New Jersey. 

Sentenced offenders have a number of problems 
which either correlate with or cause criminal be
havior. Among the most common problems are un
employment or low income; limited education and/or 
job skills; alcohol and/or drug abuse; and emotional 
instability. A 1974 nationwide survey of persons held 
in custody (approximately 191,400) under the juris
diction of State correctional authorities revealed the 
prevalence of these problems. Table 4 highlights 
these findings. 

Another nationwide study of correctional institutions 
found that 53% of the inmates have emotional pro
blems, 59% have learning handicaps, 31 % have low 
intelligence and 65% have a lack of motivation.2 

Various New Jersey agencies reveal related data. 
Of the uffenders residing in State correctional 
institutions during April. 1975, 1,195 (or 20%) had 
moderate or major alcohol problems, 2,191 (or 37%) 
had a herion use history and 2,267 (or 38%) were 
considered below average in intelligence. 3 Table 5 
represents the average reading levels, by grade, of 
inmates at each State correctional institution as 
measured by standardized achievement tests. 

In reading this data it should be recognized that 
the conditions which produce these problems in 
offenders predate their contact with the correctional 
system. The social, physical and economic problems 
of offenders, however, cannot be used as an excuse 
for their commitment of crime, because many people 
with similar characteristics lead law-abiding lives. 
Therefore every offender, no matter how serious the 
problem, is considered to possess some degree of 
"free will" or choice concerning whether or not to 
commit crime, except in the case of "legal" insanity. 

In recognition of these factors the correctional sys
tem for many years has attempted to deaf with pro
blems of offenders through rehabilitation programs. 
The 1977-1978 Fiscal Year budget for New Jersey 
listed the following objectives of correctional institu
tion services: 

1. To receive, diagn9se and classify offenders 
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legally committed to the prisons, correctional 
institutions and the Adult Diagnostic and Treat
ment Center, with emphasis on satisfying the 
individual rehabilitation program needs of the 
offender. 

2. To effect a reorientation of attitude and habits, 
upgrade educational attainment and develop 
work skills which assist offenders to conform 
to acceptable community living standards upon 
release from institutions. 

3. To develop and enhance public interest and en
courage community participation in the correc
tional process. 4 

Despite these objectives, most correctionalre
sources are expended on nonrehabilitation and non
treatment areas. Table 6, which lists the expendi
tures for State correctional institutions during the 
year ending June 30, 1976, shows that only 13% of 
the institutional resources goes to treatment, re
habilitation and/or education programs. 

It should be noted that federal agencies provide an 
additional $1,040,341 for educational programs and 
$186,163 for treatment programs in correctional 
institutions.5 Although it is difficult to differentiate the 
percentage of resources expended by the Bureau of 
Parole for rehabilitation and treatment programs for 
parolees6 reportedly the vast majority of resources 
also goes to supervision and administration. 

Insufficient resources for rehabilitation, treatmerit 
and service programs for inmates and parolees is not 
a new problem. The Commission to Study the Cause 
and Prevention of Crime in New Jersey stated in 1968 
that: 

Although New J,,/sey State-level correctional 
agencies are making rositive strides toward effec
tive rehabilitation programs and some State correc
tional programs have received complimentary atten
tion from such distinguished bodies as the President's 
Commission on Law Enforcement and Administration 
of Justice, testimony h\~ard in private hearings has 
indicated that progress in this regard continues to be 
hampered by insufficient legislative appropriation of 
funds which would support such activities as commu-



Table 4 Identified Problems of Offenders in Prison 

No. of % of 
Problem Type Inmates" Inmates 

Unemployed or employed only part-
time (month prior to arrest) 72,800 38 

Education level (highest achieved 
8th grade or less) 49,000 26 
1-3 years high school 65,000 35 
4 years of high school 52,200 28 

Drinking at time of offense 81,700 43 

Used drugs 116,000 61 
Used heroin, methedone or cocaine 57,500 30 
Used amphetamines or barbiturates 36,200 19 

Source: National Prisoner Statistics. U.S. DdPt. of Justice. Survey of Inmates of State Correctional Facilities. 1974. Advance Report: 
NPA Special Report No. SD-NPS·$R-2. Washington. D.C .• U.S. Gov't Printing Office. 1976 . 

• Inmates may fall into one or more Gdtegories and therefore these figures are not additive. 

Table 5 Educational Attainment of Correctional Inmates 

Institution 

Training School for Boys (Skillman) 

Training School (Jamesburg) 
Annandale Reformatory 

Yardville 

Clinton 

Bordentown 

Rahway 

Leesburg 

Reading Level (Inter
preted as grade year 

and month) 

3.5 

4.2 
4.4 

4.0 

5.0 

4.3 

4.4 

4.3 

Age Range 
of Group 

9-13 

12-18 
18-30 

18-30 

16 + 
18-30 

1R + 
18 + 

Source: Garden State School District. Garden State School District, 1977 SLEPA Plan Input and All Active SLEPA Programs, Trenton, 
NewJersey,1976, p.10. 

Table 6 Corrections Institutions Expenditures for Year Ending June 30,1976 

Expenditure Amount Percent of 
Category Expended Expenditure* 
I nstitution control $23,235,442 48 
and supervision 

I nstitutional care program 15,661,819 32 
I nstitutional treatment 
program 

3,784,974 8 

Outpatient diagnostic and 
treatment services 140,000 < 1** 
Education program (Garden 2,564,482 5 
State School District) 

I nstitutional administration 2,955,746 6 
Total expenditures $48,342,463 

Source: Stste of New Jersey Budget, Fiscal Year 1977 and 1978, New Jersey Dept. of the Treasury, Div. of Budget and Accounting, 
p.272. 

~ Rounded off to nearest whole percent. •• Less than 1%. 
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nity residence programs, pre-parole vocational train
ing and work release programs and post-release 
specialized clinical treatment for persons with emo
tional disorders. For the same reason, there is little 
provision made for financial maintenance of dis
charged persons prior b finding employment. 7 

Rehabilitation and treatment oriented programs in 
county correctional institutions is even less extensive 
than in State institutions. Table 7 shows how many of 
the 27 county jails, workhouses, correctional centers 
and penitentiaries have correctional programs. 

Table 7 

County Level Correctional Programs 

Correctional Program 

Work Release 
Education 
Furlough 
Counseling 
Community Participation" 

No. of County Institutions 
With These Programs 

20 
13 

2 
13 

8 

Source': Data obtained from "Jail Inspection Reports from Jan
uary, 1976 to March, 1977," Bureau of Operations, 
Dept. of Corrections 

• Community participation as used herein means inmate con
tact with correctional volunteers and involvement in tours to com
munity fUnctions. 

It should be noted that although 20 facilities have 
work release programs, only three to six percent of 
the inmates participate. r n facilities with rehabilita
tion or treatment programs that operate satisfactoH
Iy, there is a lack of coordination between in-house 
programs and follow-up supervision or aftercare. In 
addition, even though the number of female inmates 
is rising, most services are designed primarily to fit 
the needs of male inmates.8 

There is a growing concern that even if more 
resources are expended on rehabilitation and treat
ment programs, the effect on recidivism will be mini
ma/. Some parole officers, for example. state that 
most parolees have little motivation to participate in 
correctional programs and their major reason for 
participating is to improve chances for parole. The 
Commissioner of the Department of Corrections re
flected this opinion recently when he stated: "It is 

. difficult to determine an inmate's motives for enter
ing a program or whether he is taking it to heart. ... 
Some inmates enter rehabilitation programs simply to, 
increase their chances for an early parole rather than 
self improvement."9 

Whatever the offender's reason for participating :0 
rehabilitation programs, evidence indicates that a 
large percentage of released offenders are being re
arrested and convicted of subsequent crimes. The 
correctional history of offenders sentenced to New 
Jersey correctional institutions between 1970 and 
1975 shows that: 
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1. 91 % had arrests prior to the arrest leading to 
their present confinement including 49% with 
six or more recorded previous arrests. 

2. 51 % had previous county jail sentences includ
ing 33% with two or more such sentences. 

3. 47% had previously been committed to State 
correctional institutions including 12% with 
three or more previous commitmentls. 10 

The recidivism of some of these offenders cannot be 
blamed on the failure of correctional progr,ams since 
not all inmates chose to participate. 

It is impossible to determine the effect of rehabi
litation programs in New Jersey since recidivism data 
does not separate offenders who have participated in 
treatment or rehabilitation programs from those who 
have not. There is data from other states showing 
impressive records of successful rehabilitation and 
reintegration of ex-offenders,11 , 

Even without data it is apparent to both institution
al correctional personnel and parole officers that 
rehabilitation programs and treatment are not always 
successful. Some of the reasons identified for this 
lack of success are that the technology of rehabilita~ 
tion needs further development and its implementa
tion is sometimes faulty. A recent Garden State 
School District statement regarding the problems of 
correctional education emphasized this point: 

The client population is generally unmotivated toward 
school and sees little value in educational or skill 
achievement. Programs must be designed so that 
they are pragmatic and relevant to each inmate, if 
they are to be successful. 
In addition, self-images of the cHents are extremely 
low. They envision themselves as failures and see no 
means by which that failure syndrome can be re
versed. 
Job experiences have been limited and sporadic. 
Most inmates have performed only unskilled work and 
have held jobs for less than six-month periods. Atti
tudes toward work are poor and relationships to 
authority figures, whether at work or in the commu
nity, have been unpleasant. 
Because of these characteristics, inmates are 
extremely difficult to educate whether in academic or 
vocational areas. Programs must not be limited to 
traditional methods, materials, and developmental 
processes. Rather, programs must be related to the 
inmates' needs, and taught in a highly specialized and 
pragmatic fashion. 12 

A former doctor at Leesburg State Prison recently 
commented about poor imple-mentation of correction 
programs when he stated that; 

... prison administration sometimes undermines and 
sabotages rehabilitation programs .... Rehabilita
tion can be made to work very effectively only if It 
is directed by experts in that field and not by former 
prison guards and untrained prison administrators 
who are for the most part committed to a philosphy 
of punishment and incarceration. 13 

The Commissioner of the Department of Corrections 



considered this contention r mlly when he said that 

There have been some successful rehabilitation pro
grams. but in many instances money has been spent 
foolishly with programs never really given a chance to 
succeed .... We must take a good look at the basis 
of the entire system to establish a realistic and accep
table corrections philosophy ... 14 

I n another statement the Commissioner said that 

Rehabilitation in its traditional sense does not work 
. , .. What the public has to realize and better under
stand is that we can put criminals away in prisons and 
jails. But some day they will be back on the streets 
again. By today's standards. we have a crime factory 
in every prison .... The redefinition of rehabilitation 
means that we have to give the inmate the tools for 
when he comes out. We have to better prepare him 
for reintegratron to the community. That's where we 
have failed. and the high rate of recidivism tells us 
that. ... 15 

A contemporary philosophy of corrections sug
gests that offenders released from correctional 
institutions often need help in adjusting to freedom 
and securing support services The first weeks of 
reintegration into community life are crucial in deter
ming whether offenders revert to former modes of 
criminal behavior.16 

A recent survey of parolee profiles showed that 
approximately 69% of parolees required one of four 
major kinds of services including alcohol-drug ser
vices (17%). psychological services (13%). employ
ment (23%) and educational services (1 R%). Of 
those parolees who were employed the average 
yearly Income during 1973 was $3.040.17 In Burling
ton, Camden, Essex. Glouster, Hunterdon. Mercer 
and Salem Counties the combined unemployment 
rate of parolees ranges from 43% to 54%. Newly 
released offenders also need assistance in obtaining 
housing, clothing. food, financial aid, family counsel
ing or planning. medical and dental treatment. 1S 

One of the roles of the parole officer is to assist 
parolees in obtaining these services. Parole is an 
essential part of a system of graduated released and 
reintegration of the offender from prison into the 
community. Parole officers. however, are often 
stymied in their attempts to provide both effective 
assistance and supervision. The daily demands of 
case supervision and crisis management do not leave 
parole officers with enough time to develop commu
nity resources for parolees. This problem. in part, is 
the result of the amount of paperwork expected of 
parole officers which averages about 1.6 reports per 
working day. 19 

To compensate for the parole officer's shortage of 
time tor developing community resources for paro
lees. the Bureau of Parole is experimenting with 
community' resource specialists In each parole dis
trict. There 15 a need for more of this type of program 
and, as a result, three parole jurisdictions have deve
loped manpower vocational service centers. 
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One rationale for developing specialists in service 
delivery is that parole officers often have role con
flicts because they are supervisors. counselors. 
advisors. law enforcers and service brokers. "The 
parole officer is expected to counsel a parolee with 
respect to a social or physical problem. yet to ac
knowledge the existence of that problem is sufficient 
cause for revocation of parole."20 

Part of the problem of role conflict is the substance 
of parole conditions. Parole conditions placa unreal
istic and unnecessary expectations or restrictions on 
parolees in their "efforts to develop a viable life style 
in reintegrating into the community."21 For example. 
conditions of parole prohibit certain behavior and 
activities. some of which. although illegal. are not 
enforced against the general population. In fact so 
many restrictions are placed on parolees that it is 
impossible for many to avoid violating some condi
tions of parole. The National Advisory Commission on 
Criminal Justice Standards and Goals found that this 
caused enforcement problems. 

Problems of differential enforcement were bound to 
occur. and did. A great deal of ambiguity developed 
for both parolees and parole officers as to which 
rUles really were to be enforced and which ignored. 
StUdies have demonstrated that officers tend to 
develop their own norms of behavior that should 
result in return to prison. These norms among parole 
officers became very powerful forces In shaping 
revocation policies .... 22 

The Commission therefore concluded that: 

The fewer the limits required by the parole system. 
the greater the opportunity of locating alternative 
behavior styles that are satisfying and meet the tests 
of legality. This is not to say the rules should not be 
enforced. but that there should be as much honesty in 
the enforcement process as possible. 23 

Parole officers are also hindered in their efforts to 
help reintegrate the offender by a lack of pre-service 
orientation and training programs. In a survey. only 
22% of New Jersey parole officers responding to a 
questionnaire indicated that they had received re
lated training prior to taking the job. Parole officers 
also indicated that training in the following areas is 
helpful in performance of their duties: interviewing 
a.nd counseling techniques. community service refer
ral. agency policy and legal procedures. 24 

Certain programs already in existence. although on 
a limited scale. represent other prime mechanisms 
for reintegrating offenders. These programs include 
job placement; work. education and training release; 
furloughs; and pre-release residential facilities (half
way houses). A recent New Jersey Law Journal arti
cle listed the following benefits of a successful 
Middlesex County release program: 

1. FUll-time normal employment and/or voca
tional training in the community. 

2. The development and/or strengthening of 
sound work habits and skills which facilitate 
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the job finding process following incarceration. 
3. The opportunity to continue or strengthen con~ 

structive ties with family, friends and the com
munity from which he or she came. 

4. Pre-release preparation and an opportunity to 
test readiness for release to the community. 

5. Development of a community awareness 
through counseling with attention to commu
nity agencies that are responsible to the indi
vidual's needs. 

6. A deduction from the inmate's earnings to help 
defray the cost of incarceration, to support 
dependents, and to reduce d8'bts and pay 
court fines. 

7. The accumulation of savings to help meet 
financial needs or prepare for housing, or sus
tenance after release. 

8. The opportunity to meet immediate family 
needs, particularly by female offenders who 
must care for dependent children in the 
home. 25 

Under a poorly managed program, however, these 
benefits may be cancelled out by added prosecution 
costs and additional prison costs due to rearrests and 
convictions of offenders who have committed crimes 
while on release. Release and furlough programs 
have been sharply curtailed 26 after investigations by 
the State Commission of Investigation revealed that 
crimes were being perpetrated by inmates on release 
and that inmate clerks were selling release passes. 
Reportedly, there needs to be more stringent guide
lines for determining who should be placed on re
lease or furlough and greater administrative control 
of th6 program. A columnist stated that: 

The purpose of furloughs, work release, community 
release and educational release programs has been 
to reintegrate the inmate into society. No matter how 
much some members of society object to the basic 
concepts of these programs, the ract remains that 
some day an inmate will !:.:..; • his sentence and be 
returned to society and the purpose of the programs 
is to prepare for that eventualityY 

Pre-release residential facilities also are an im
portant link in the reintegration process. Besides 
affording offenders the opportunity to search for em
ployment, attend education or training programs and 
find other services, the halfway house provides of
fenders with a place to stay and food to eat. There 
are not enough pre-release res:idential facilities to 
provide assistance to offenders either on release or 
on parole. 

Pre-release residential facilities can also be used 
to increase the capacity of the correctional system at 
a lower cost then building new prisons. A recent 
analysis of the cost of housing sentenced offenders 
estimated that pre-release residential facilities in 
1974 cost $6,649 per year for each offender and the 
cost estimate of a State prison was $9,439 per of
fender year. 28 As these figures show, the operation of 
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pre-release residential facilities requires substantial 
expense. On an experimental basis. therefore. the 
Department of Corrections has received a grant to 
purchase residential services from municipal, county 
and other State-operated institutions.29 

Coordination of correctional efforts both within 
State an:l local government and between government 
and the community is a serious problem. According 
to the Correctional Master Plan Policy Council. cor
rections in New Jersey is characterized by fragmen
tation, duplication of function and a lack of long~ 
range planning.30 The Correctional Master Plan es
tablished a long-term plan for corrections in New 
Jersey, Further development of the correctional in
formation system will provide the information neces
sary for correctional evaluation and planning. 

Duplication and fragmentation of fUnctions exist in 
many phases of the correctional process. This has 
caused serious problems in coordination and integra~ 
tion of correctional programming. The various 
agencies. bureaus and departments operating similar 
programs must compete with each other for funds 
and often for clients to justify the need for funds. 
Duplication of functions also means that correctional 
personnel from several agencies may be trying to 
provide services for the same offenders. Instead of 
one correctional worker contacting a specific em
ployer to find jobs for parolees, for example, correc
tional workers from several agencies may contact 
the same employer. This problem was recently stated 
in the following terms: 

I n the field of adult noninstitutional rehabilitation, the 
most effective avenue to reducing recidivism has 
been offering comprehensive vocational services, 
accompanied by necessary counseling, treatment, 
and other supportive social services, both to post~ 
adjudicatory and post-Institutional offenders. In 
the past, however, these efforts on the local com
munity level have been fragmented, not coordinated 
with the few community resources available, and 
poorly funded in both the private and public sectors. 
For example, job development attempts have often 
been repetitive or competitive, rather than coor
dinated throughout the entire system.31 

I n the area of community-based correctional 
facilities (or pre-release residential facilities) within 
the Department of Corrections the following units 
have facilities: the Bureau of Community Services, 
the Bureau of Parole and a coordinator who reports 
directly to the Commissioner of the Department of 
Corrections. The Division of Youth and Family Serv
ices operates residential facilities for youths and 
several counties also operate residential facilities 
which service offenders and others in need Or hous
ing. 

Fragli)entation also occurs in the area of job 
placement of ex-offenders. Currently this function 
is performed by the Garden State Schoof District, 
the Department of Labor, Department of Corrections 



(Bureau of Parole). and the New Jersey Association 
of Ex-Offender Placement which includes interested 
State. county. municipal, civic and volunteer ex
offenders placement groups. Supervision and acqui
sition of services for offenders in the community is 
divided among the Bureau of Parole. 21 county pro
bation departments and the Division of Youth and 
Family Services. 

Recently some fragmentation could ,have been 
obviated by placing the Garden State School Dis
trict's responsibility for education and training of 
inmates within the Department of Corrections instead 
of the Department of Education. A high degree of 
coordination between education. vocational place
ment. prison industries and job placement is neces
sary or the success of each one of these efforts will 
be diminished. 

The need for a coordinated correctional effort is 
clearly apparent when the correctional system 
attempts to reintegrate an offender with limited 
educational background. no job skills. a sporadic 
employment history and little motivation. The task of 
successfully placing such an offender in gainful 
employm(;nt takes cooperative effort of the Garden 
State School District, a modern prison industry, the 
Bureau of Parole. and in some cases. other service 
agents. 

According to the Correctional Master Plan Policy 
Council the prison industries administered by the 
Bureau of State-Use Industry has operated semi
autonomously from the Department of Corrections 
which has resulted in curtailed lines of communica
tion between those responsible for planning and 
others responsible for implementation. The Correc
tional Master Plan further states that: 

Ooordination of State-Use Industry needs with other 
program priorities has proven difficult. ... Although 
much pressure has been placelj on the Bureau of 
State-Use I ndustry to provide a constructive and pro
fitable training experience, they are handicapped in 
this endeavor by statutory restrictions which limit 
contracting with private Industry, the goods Which can 
be produced, and the incentives which can be offered 
to the inmate employees. The industrial skills required 
by tho inmate mayor may not be transferable to 
the free community since the pace, quality controls 
and performance demands of prison industries me 
not comparable to those of private industry. These 
skills mayor may not be useful because the indus
tries have not been selected with future employ
ment opportunities in mind. Additionally, the re
sources from which pay incentives are drawn are 
limited by the requirement that all profits above a 
minimal level revert to the State Treasury.32 

In a preliminary proposal by the Superintendent of 
the Garden State School District it was suggested 
that the role of the State-Use I ndustries be signifi
cantly expanded into service areas. Certain services 
can be done by inmates who have received six to 12 
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months vocational training instead of the State con
tracting them out at substantial costs. The Central 
Motor Pool, for example, which is reportedly opera
ting at 50% efficiency spends $4,000,000 a year on 
car maintenance and repairs. Some services the 
Garden State School District proposes that the Use
I ndustry can do for State and county agencies in
clude automotive, construction, maintenance, draft
ing, electrical. air conditioning, graphic arts, metal 
working. wood working. food quality and business 
machine maintenance. 33 Since vocational training is 
provided for inmates in these areas this would pro
vide a good mechanism for on-tha-job training thus 
coordinating two somewhat independent correctional 
programs. 

I n a 1972 position paper the Coalition on Penal 
Reform in New Jersey recommended that priv",te 
industry be allowed into the prison to operate for 
profit. Many items needed by public institutions such 
as hospitals and s:::hools could be manufactured by 
prisoners working at standard wage. If inmates are 
paid at standard wage. money CQuid be sent to fami
lies instead of their relying on welfare. I nmates could 
also accumulate money that will support them after 
release and prior to securing jobs.34 

In addition to the previously mentioned problems a 
recent study in several states foU''',d the following pro
blems with prison industry management and operCi~ 
tions which also appear to be present in New Jersey: 

1. Low wages and productivity. 
2. Short work days. 
3. Overstaffing of shops 
4. High overhead. 
5. Poor financial records and controls. 
6. Lack of skills learned which are transferable 

to jobs in the community. 
7. Limited preparation for community. 
8. Limited marketing efforts. 
9. Lack of accountability on the part of prison 

industry for providing inmates with skills and/or 
assisting inmates in finding jobs after release 
and of public or private employers for hiring ex
offenders or parolees. 35 

No matter how sophisticated, coordinated and 
efficient the correctional system is. without com
munity participation correctional efforts will fail. 
Successful reintegration of the offender is as much 
a responsibility of the community as it is of the 
Department of Corrections. Community partiCipation 
and acceptance of correctional programs is abso
lutely necessary to prevent parolees and ex-offend
ers from returning to crime. 

The Commissioner of the Department of Correc
tions recently stated that "too often society is lulled 
into a superficial security from what it believes are 
the powers of priso,.~ walls, failing to accept the fact 
that some day the inmate's debt to society will be 
paid ... "36 and he or she will be on the street again. 
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No one wants to be a victim of crime but "nobody 
wants these inmates. "37 Few people want halfway 
houses or a prison in their neighborhood as has been 
found by the Department of Corrections in its attempt 
to locate a prison in Essex County. Often people for
get that they benefit as much by an offender rehabili
tation program when it results in their not becoming a 
victim of crime, as may the offender. Consequently. 
many rehabilitation efforts do not receive enough 

funding and/or community support. Resistance of the 
community to assist in programs to rehabilitate or 
reintegrate the offender comes in many other forms. 
such as employers who refuse to hire ex-offenders. 
unions and labor associations that prevent the hiring 
of ex-offenders, the low priority of corrections by 
funding bodies. and schools that fail to provide spe
cial assistance to troubled or delinquent youths. 

New Jersey's Status in Comparison with the National Standards 

There are two major sets of standards in New 
Jersey relating to the correctional system. The Ad
ministrative Plan Manual contains four volumes of 
standards for State correctional institutions. Stan
dards for county jail and correctional facilities are 
listed in a report entitled Minimum Standards and 
Operating Procedures for County Correctional Facili
ties. New Jersey standards are consistent or partial
ly consistent with approximately 71 of the 129 NAC 
Correctional Standards. Those areas in which New 
Jersey is most consistent include rights of offenders. 
services and programs in State correctional institu
tions, parole and correctional Information systems. 

NAC Correction Standards 2.1 through 2.18 
recommenl~ that correctional institutions establish 
standards for th~" rights of offenders. The Department 
of Corrections' Administrative Plan Manual. Court 
Rules, statutes and case law list standards in the 
following areas which are consistent with NAC: 
access to courts, legal services and legal materials; 
protection against personal abuse and nondiscrimina
tory treatment~ healthful surroundings and medical 
care; rules of conduct and disciplinary procedures; 
procedures for nondisciplinary crlanges of status; 
grievance procedures; exercise of religious beliefs 
and practices and access to the public. Areas in 
which New Jersey do not have standards which 
are as extensive as those recommended by NAC 
include: searches, rehabilitation, retention and res
toration of rights and remedies for violation of an 
offender's rights. Department of Corrections officials 
have indicated, however, that the NAC standards on 
prisoner sflarches are not reasonable given needs for 
security in both minimum and maximum institutions. 
It should also be recognized that the Office of Inmate 
Advocacy, Department of Public Advocate, is res
ponsible for securing remedies for violation of an 
offender's rights. 

Extensive Administrative Plan Manual standards 
cover NAC Corrections Standards 11.3. 11.4, 11.7, 
11.10 which include social environment; education 
Flnd vocational training; religious. recreation and 
counseling programs; and prison industries in major 
(state) correctional institutions. In the area of cor
rectional information systems the Department of 
Corrections is consistent with most of the recom-
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mendations of NAC Corrections Standards 15.1 
through 15.4 and is in the process of implementing 
the others. New Jersey statutes and State Parole 
Board Procedural Guidelines are consistent or parti
ally consistent with Standards 12.1 th rough 12.4 
covering the following parole areas: organization of 
paroling authorities. parole authority personnel, grant 
hearings and revocation hearings. Administrative 
Plan Manual standards are consistent with Standards 
12.5 and 12.7 on the organization of parole field ser
vices and measures of control. There are programs 
funded by the State Law Enforcement Planning 
Agency aimed at providing parolees with the types of 
services recommended in NAC Corrections Standard 
12.6. The Bureau of Parole appears to comply with 
the recommendations of NAC Corrections Standard 
12.8 concerning manpower for parole. 

Contral to many correctional problems is the need 
for statewide correctional planning as outlined in 
NAC Corrections Standards 7.1. 9.1. 9.10. 11.1. 11.2 
and 13.2. These standards recommend that state and 
local correctional systems undertake planning based 
on a total system concept that encompasses State 
and local institutional needs, community-based cor
rectional needs and offender needs. These should be 
determined by an assessment of offender profiles. 
judicial practices, population trends and demography, 
service area resources and geographic and physical 
characteristics. 

The New Jersey Correctional Master Plan Policy 
Council was established in 1974 to develop a correc
tional plan based on the total system concept. The 
Council was composed of a wide range of correc
tional professionals, Criminal Justice persol1nel and 
concerned citizens throughout New Jersey. Their 
total system approach defined and analyzed prob
lems of specific service areas and a plan was estab
lished to solve some of those problems. The Depart
ment of Corrections and its State institutions were 
analyzed in terms of functions, programs. capacities 
and trends in length of stay of offenders. Probation 
and parole systems were evaluated in terms of or
ganization, staffing, policies. procedures. programs 
and workload. County jails and correctional institu
tions were analyzed in terms of facilities. programs, 
staff and inmate population. 



Recommendations of the study were developed 
from these analyses and in some cases plans were 
developed with two or more alternative recommenda
tions. One of the key recommendations which has 
just been implemented was the creation of a Depart
ment of Corrections separate from the Department of 
I nstitutions and Agencies. Other recommendations 
which will require further planning and implementa
tion include reform of the sentencing process, con
struction and better use of existing institutional bed 
space and developm~ht of a locally oriented correc
tional plan to shift rilore responsibility for housing 
sentenced offenders to local correctional facilities. 

According to NAG Corrections Standards 6.1 and 
6.2 each correctlopal agency, whether community
based or institutiorial, should have a comprehensive 
classification system. The purpose of classification 
should be to screen inmates for safe and appropriate 
placement. This should involve determining the ap
propriate level of custodial security and program and 
treatment needs which will facilitate reintegration of 
the offender upon release. All classification and re
classification should be based on written agency 
policies. 

The Department of Corrections, in its Administra
tive Plan Manual Standards 850 "The Classification 
Process," 853 "Ciiterion for Minimum Custody Eli
gibility" and 860-863 "Transfer of I nmates," are con
sistent with parts of the NAC standards on classifi
tieation. All adult and juvenile State correctional in
stitutions in New Jersey have classification pro
grams. 

Although NAC Corrections Standard 6.2 recom
mends that reception-diagnostic centers be discon
tinued, a/l offenders sentenced to a New Jersey 
State institution must pass through the Reception and 
Corrections Center at Yardville for initial classifica
tion. In addition, there are no community classifica
tion teams made up of correctional, police, court and 
public representatives as outlined in NAC Corrections 
Standard 6.3. New Jersey correctional officials indi
cate that it is not in the best interests of the correc
tional system or the State to do away with reception
diagnostic centers and create community classifica
tion teams. 

Classification programs are less developed at the 
county level in jails and correctional centers than at 
the State level. Funds have been provided by the 
State Law Enforcement Planning Agency to 12 coun
ties with a stipulation that inmate classification sys
tems be developed. 

Effective reintegration of the offender, according 
to NAC Corrections Standards 7.2-7.4, is in part de
pendent upon support by agencies and individuals in 
the community. Standard 7.2 recommends each cor
rectional agency, whether State or community
based, marshal and coordinate effective working re
lationships with major social institutions, organiza
tions ;;lnd agencies to provide offenders and ex-
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offenders with employment. education. and social 
welfare services. Other community organizations, 
ethnic and cultural groups, recreational and social 
organizations and religious and self-help groups 
should be encouraged to assist in these efforts. 

Responsibility for marshalling and coordinating 
community resources in New Jersey is dispersed 
among many State and local agencies which has re
sulted in a duplication of effort. These agencies in
clude probation departments administered indepen
dently in each of the 21 counties, the Department of 
Human Services, the Department of Corrections. the 
Garden State School District, the Department of La
bor and Industry and the New Jersey Association of 
Ex-Offender Placement Services which includes 
interested State, county. municipal, civil and volun
teer groups. 

In Corrections Standard 9.2 the National Advisory 
Committee recommends that aU local detention and 
correctional fUnctions. both pre- and post~conviction, 
should be incorporated within the state system. 
Pending implementation of Standard 9.2 it is recom
mended in Standard 9.3 that state legislatures au
thorize formulation of state standards for correctional 
facilities and operational procedures. The state, 
accordingly, should inspect for compliance with stan
dards and take corrective action when necessary. 
Standards 9.3 and 9.7 recommend that all locally 
based correctional institutions adopt internal poli
cies for classification, rules and regulations for rights 
of offenders. visitation. medical and health care, 
food service. sanitation, safety, management and ad
ministration. 

Presently there are 19 county jails, two county 
penitentiaries. two county work houses. two county 
jail annexes. one county prison and one city-county 
jail independently administered by the respective 
counties. The Department of Corrections has estab
lished standards for internal poliCies and procedures 
covering these areas in the document entitled Mini
mum Standards and Operating Procedures for 
County Correctional Facilities. These standards were 
developed in cooperation with county correctional 
administrators and based upon several sets of stan
dards inciuding those of the American Correctional 
Association, the National Sheriffs Association, the 
National Jail Association, the United States Bureau 
of Prisons and the National Council on Crime and 
Delinquency. 

According to the Minimum Standards and Operat
ing Procedures, classification should separate alco
holics, addicts, mentally ill, serious and multiple 
offenders, juveniles and prisoners who suffer from 
various disabilites. Inmates are entitled to visitations, 
medical examinations within 24 hours of admission, 
sick calls, dentist service,s, adequate quality food 
and sanitation. Standards have also been established 
for administration, management, custody and con
ditions in local correctional institutions. 
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Implementation or compliance with the Minimum 
Standards, however. is not uniform throughout the 
State. The Department of Corrections has authority to 
inspect for compliance but does not have authority 
to enforce them. The jail inspection team. during the 
period of January. 1976 through February, 1977 
found many jails were not in compliance with Mini
mum Standards relating to conditions. programs. 
treatment. policies. procedures and security. 

While inspecting for compliance with standards on 
jail conditions the inspection team found 12 facili
ties needing repairs to showers. toilets or sinks; 11 
facilities not providing enough space per inmate; 10 
in need of a regular sanitation program and five with 
inmates sleeping on floors. In the area of medical 
treatment nine facilities were not providing medical 
examination to new inmates within 24 hours of ad
mission. drugs were not dispensed by medical per
sonnel in six facilities and daily sick calls did not 
exist in ,Ive facilities. 

Major discrepancies in the compliance of jails 
and county correctional facilities with program stan
dards occurred in the area of recreation. work and 
education. Indoor and/or outdoor recreation facili
ties do not exist in 16 facilities. Meaningful work. 
education and vocational. training programs were not 
in operation in six facilities. 

Compliance with standards for the establishment 
of adequate plans for emergencies. disciplinary pro
cedures and handbooks on jail rules and regulations 
were also found to be lacking. Fourteen facilities 
need written emergency plans for fires. escapes and 
riots. Establishment of a disciplinary committee of 
three, including one civilian. waG needed in 11 facili
ties. Seven facilities did not have handbooks on rules, 
regulations and procedures for both staff and in
mates. 

Security standards were not being met in several 
jails and county correctional facilities. Nine facili
ties needed better security for kitchen utensils such 
as knives and four needed better weapons security. 
Locks, windows and security screens were found to 
be in need of repair in seven facilities. 

The jail inspection reports also indicate that at 
least four counties need new facilities to house in
mates. Other areas in need of compliance with stan
dards mentioned in the reports include the following: 
exterminator, floor repatrs, proper key control, bet
ter food storage, two sets of clothing for each inmate, 
more room in visitation areas, window repair, mat
tress or bunk repairs. better classification and r;;ore 
mattresses, bunks. toilets and/or showers. 

Some of the staffing patterns of county jail and 
correctional institutions are consistent with NAC 
Corrections Standard 9.6 which recommends hiring 
on a merit basis and salary equivalencies. Hiring is 
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based on a merit system administered by the Depart
ment of Civil Service. The most frequently occurring 
salary range is from $10.000 to $15.000 per year 
with $8.900 as the lowest salary. The average salary 
is $11,250. 38 These salaries appear to be equivalent 
to police and fire salaries. 39 Every county jail and cor
rectional facility has a staff to inmate ratio greater 
than one to six. Those elements of Standard 9.6 
which New Jersey is not consistent with Include: 
qualifications for correctional staff are not estab
lished at the State level. there is little pre-service 
training for correctional personnel and Jaw enforce
ment personnel are used in county correctional in
stitutions. 

NAC Corrections Standard 9.8 recommends that 
local correctional institutions, in cooperation with 
local schools, provide educational and vocational 
programs and establish job placement, counseling 
and physical exercise programs. Less than half of 
the New Jersey county jails and local correctional 
institutions provide all programs suggested in the 
standard. There are educational programs, although 
some are very limited, in 13 jails and local correc~ 
tional institutions in New Jersey. Four counties offer 
vocational training programs with the Essex County 
Correctional Center as the most comprehensive, of
fering eight types of training. Vocational release pro
grams are available in nine counties with some of 
these providing job placement and work release 
programs. Counseling is provided in 13 counties. 
Outdoor physical exercise areas are provided in 11 
jails and ei!::jht provide indoor exercise areas. Sixteen 
jails have a library and seven provide closed circuit 
television. 

NAC Corrections Standards 16.13 and 11.10 
recommend that the state not have statutes which 
prohibit specific types of prison use-industry acti
vities. the sale of prison products on the open market 
and payment of full market wages to offenders work
ing in State-operated prison industries. These recom
mendations are prohibited under N.J.S.A. 30:4-92 
through 30:4-100. 

Without cooperation by public and private employ
ers in the hiring of offenders and ex-offenders into 
higher paying jobs, SOCiety provides little opportunity 
for them to iead productive, law-abiding lives (NAC 
Community Crime Prevention Recommendations 
5.4-5.9). In New Jersey some work Is presently 
being done "y federal and State agencies to hire ex
offenders and to promote their hiring in the private 
sector. According to a recent report by the Garden 
State School District, 1375 inmates requested post
release jobs and 74% were placed. 40 Many of these 
jobs. however. are low paying with little opportunity 
for advancement. 



Commentary 

The correctional standards revolve around the 
themes of State responsibility of all offenders sen
tenced to over six months; uniform correctional deci
sion making and programming; coordination and 
continuity of correctional efforts; emphasis on ,pro
grams to reintegrate the offender into the community; 
community support and participation in corrections; 
and effective evaluation and planning in development 
of effective correctional programs. 

Two key decisions of the Advisory Committee are 
aimed at enabling the State to assume the respon
sibility of all offenders sentenced to over six months. 
It should be noted that these standards would elimi
nate "split" sentences. Le., sentences served par
tially in custody and partially on probation, where the 
custodial term is in excess of six months. The sen
tencing judge is presently authorized to suspend 
part of a sentence to a county institution (N.J.S.A. 
2A: 164-16). Under these standards, it is clear trlat 
this authority would continue for split sentences to 
county institutions if the custodial term is six months 
or less. These decisions include the State acquisition 
of county correctional facilities and the building of 
new correctional institutions in order to provide more 
space for housing sentenced offenders. Where ap
prvpriate. it is recommended that they be designated 
as regional correctional institutions. I nstitutions so 
designated should. where possible. house less than 
300 inmates and be located in urban commercial
residential areas. 

These smaller regional facilities were preferred 
for a number of reasons. Smaller facilities are easier 
to manage and closer contact between institution 
staff and inmates can be maintained. They would 
provide the Department of Corrections with greater 
flexibility in assigning offenders to institutions. Of
fenders with short sentences or who are nearing 
parole eiigibillty can be placed closer to their homes 
and/or programs to facilitate their reintegration into 
the community. Furlough programs designed to 
maintain family ties and enable offenders to find em
ployment or housing prior to release are easier to 
Implement from regional facilities. Work and educa
tion release, Which can be continuea while (menders 
a~e on parole or after completing their sentencing, 
are also easier to administer from regional facilities. 
Regional facilities located in urban centers are able 
to draw upon the community's treatment and social 
service programs rather than duplicating them within 
priscill. Public transportation is more available in ur
ban areas and thus facilitates visitation and release 
programs. 

State take-over as recommended in these stan
dards WOL!ld involve seven facilities while the coun
ties would maintain ownersl;ip of their 21 respec
tive jails for housing pretrial detainees and offenders 

192 

sentenced to six months and less. Accordingly, the 
counties should be responsible for complying with 
minimum jail standards for custody and care of in
mates as established by the Department of Correc~ 
tions. 

In order to implement State take-over of some 
facilities and mandate compliance with standards in 
other facilities, the Advisory Committee recognizes 
thaLa specific step-by~step plan for State take-over 
will have to be developed. Legislation will be needed 
to facilitate this plan and assurances given that staff 
of county facilities will not lose their jobs or be put at 
pro 'notional disadvantages. 

Central to the establishment of a network of 
regional correctional facilities is the classification 
process. Under the proposed classification standard, 
initial classification should determine which central 
or regional institution an inmate should be assigned 
based on the inmate's need for security, maintaining 
family ties and access to release or other programs. 

It is recognized that the classification process in 
the State prison system as it exists is performing 
some of the functions stated in the standard. Needs 
are identified, however, for classification policies 
and procedures to be in written form and published 
for public comment. The Committee feels that publi
cation would provide the opportunity for public input 
into policy development and thus reduce resistance 
to some correctional programs. Another method 
recommended for reducing resistance to correction
al programs, for example on the part of police and 
courts. is to increase the use of police and court re
ports in making classification decisions. Developing 
an administrative mechanism for appealing classifi
cation decisions has been considered important in 
increasing inmate motivation and meaningful parti
cipation in correctional programs. 

The Committee has determined that ircitial classifi
cation at Yardville and at each correctional institu
tion is not sufficient. After an inmate is placed in 
an institution a process of continuous assessment of 
inmate progress must begin. Continuous assessment 
should include assessment of inmate needs and 
problems; establishment of treatment, education and 
behavior objectives; and regular monitoring of inmate 
progress in achieving these objectives. 

The aim of the program standards is to ensure that 
every offender has the opportunity to participate in 
treatment, 'rehabilitation, 'Nark, release and educa
tion programs. In the area of education more reme
dial education programs, programs for inmates with 
learning disabilities and survival skills training is 
recommended. The Advisory Committee also recom
mends more emphasis on alcohol and drug treatment 
programs; counseling inmates on institutional prob
lems and emotional problems of a long-term nature; 
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and release programs. As the standards suggest, 
many of these programs can be coordinated through 
pre-release residential facilities. 

The standard covering prison industries demon
strates the need for coordination of correctional 
efforts, and is one of the key standard~. Inherent 
in the effectiveness of this standareJ is that the prison 
schedules and prugrams (including treatment and 
counseling) should revolve around the prison in
dustry ruther than prison industries revolving around 
such activities. Instead of shutting down a prison in
dustry so that inmates can participate in a counsel
ing program, for example. the counseling program 
should be scheduled after working hours or on week
ends. 

It is recommended that prison industries provide 
the inmate with the opportunity to apply education 
and vocational training in a work situation that re
sembles the normal work environment as closely as 
possible. Included are concepts of full work days, 
inmate wages based on productivity, modern ma
chinery and equipment and hiring and firing proce
dures. 

Another objective of prison industries is to enable 
the State to produce revenue which can be used to 
offset the cost of treatment and rehabilitation pro
grams. A side benefit from a profit-making prison in
dustry that pays minimum wage is that costs of 
family welfare. victim compensation and taxes can 
be deducted, thus saving the community considera
ble expense. 

A major problem of the correctional system dis
cussed by the Advisory Committee is the need for 
transitional facilities and programs 'lor bridging the 
gap between institutionalization and release into the 
community. Several standards are aimed at bridging 
this gap: the creation of a network of pre-release 
residential facilities throughout the State and/of 
purchase of space in local halfway I-louses; an in
crease of furloughs, work, education and training 
release programs; -fmd increasing the service assis
tance aspects-of the parole officer's functions. It was 
recognized that Department of Corrections programs 
in these areas are limited and on an experimental 
basis. 

Furlough programs and pre-release residential 
facilities are especially critical for offenders Who 
have spent considerable time in prison. Such offend
ers often need housing, food and guidance until they 
are able to secure jobs and housing. Furloughs can 
be especially beneficial when offenders are allowed 
to leave the institution during the work week to find 
jobs, housing and other services and return at night. 
Through such programs the Committee recognized 
an excellent opporuntity for correctional officials to 
closely monitor the progress of the offender during 
reintegration phases and, where necessary, apply 
additional assistance. 
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The creation of parole plans which contain reason
able and fair conditions of parole was considered 
extremely important in facilitating reintegration_ Pa~ 
role conditions, which place unnecessary restric~ 
tions on the movement and activities of parolees, are 
vague and general and can be counterproductive. 
Such parole conditions result in parole officers hav
ing to establish their own norms of acceptable be
havior causing uneven enforcement policies. Some 
of the conditions or phrases considered inappropriate 
by the Committee include: "associating with unde
sireables, good moral conduct and placing yourself 
in situations conducive to becoming a criminal." 

The Committee has found that the emphasis of 
parole is changing from supervision to service assis
tance and that this trend should continue. To facili
tate this change more training and tess paper work 
for parole officers was recommended. The primary 
function of the parole officer, with the assistance of 
community resource specialists and manpower ser· 
vice centers, should be to assist parolees in obtaining 
alcohol or drug treatment, vocational training, educa
tion, employment, housing, courseling. clothing, 
food, financial assistance and other services. Super
vision, it was concluded, can be done as effectively 
by law enforcement agencies. 

Several standards are aimed at developing com
munity participation in and support for correctional 
programs. Without community support, the Commit
tee concluded, the long-term success of the correc~ 
tional system is not only diminished but could be re
versed. It is of little value, for example, to train an 
offender in skills when employers will not hire them in 
well-paying jobs matching such skills. Similarly, 
when offenders are not able to complete all the 
necessary training or therapy while in prison and 
complementary programs are not available in the 
community, previous eftorts will have been wasted. 

The determination of Whether the correctIonal sys
tem as a whole or specific correctional programs 
are effective is considered critical. Without such 
evaluations adjustments in programs cannot be 
made and ineffective programs will not be eliminated. 

The Advi5ury Committee cautions that evaluators 
and correctional officials should not be quick to elim
inate programs that do not appear to be successful. 
Corrections, like other aspects of the social scien
ces, is not an exact science and thus requires con
stant experimentation before successful programs 
can evolve. It was recognized t:y. the Committee that 
although correctional programs may not produce im
mediate SUbstantial results, over time given a number 
of adjustments, they will work if based on sound logic 
and theory. It was concluded, therefore, that pro
grams should be thoroughly evaluated, tested and 
adjustments made rather than tried once and dis
continued when minimal results surface. 
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VICTIM ASSISTANCE SERVICES 
Introduction 

Governments have an obligation to protect the 
rights, property and physical welfare of its citizens. 
Privately seeking vengeance or reparation by a vic
tim or a victim's loved ones is neither legally nor so
ciallyacceptable. 

A "contract" has been established between gov
ernment and the citizen. The citizen agrees to obey 
the law in exchange for protection and enforcement 
of the law by government. When a citizen violates the 
00ntract by breaking the law or seeking private ven
geance, the government is obligated to enforce the 
law against that person. Consequently, when govern
ment fails to protect a citizen, it could be argued that 
society has a "contractual" obligation to punish the 
wrong-doer and indemnify the loss and repair the 
damage to the victim. 

This governmental obligation of providing compen
sation and assistance to victims of crime is not a new 
concept. The Babylonian Code of Hammurabi writ
ten approximately 4,000 years ago read: "If the bri
gand be not captured the man who has been robbed 

shall in the presence of God make an itemized state
ment of his loss and the city and the Governor in 
whose province and jurisdiction the robbery was 
committed shall compensate him for whatever was 
lost." 

The law of Moses allowed the victim four-fold 
reparation for stolen sheep and five-fold for oxen. 
Early English Common Law also provided compen
sation to the victim or his family. The major focus of 
American governmental bodies has been apprehend
ing, adjudicating, punishing or rehabilitating the of
fender with little concern for victims. 

The standards are drafted to provide victims with 
a broad range of emergency services through exist
ing public and private organizations; t'J foster and co
ordinate social service organization activities to meet 
the needs of and responsibilities to Ihe victim; to pro
vide information to the public and v.\ctim concerning 
services available to the victim; and to expand the 
staff and financial benefits of the Violent Crimes 
Compensation Board. 

Problem Assessment 

There are several problems to be addressed con
cen-.ing the needs of victims of crime. The criminal 
justice system is almost totally offender oriented. 
Police officers, prosecutors, judges, correctional 
workers' and people in general are frequently aware 
of the problems and needs of victims but are not ori
ented toward solving them. Victims are often un
willing to report crimes and become involved in the 
justice system as a victim witness. There are few 
public or private agencies in New Jersey specifically 
aimed at coordinating and obtaining emergency ser
vices such as food, clothing, housing and transporta~ 
tion for victims of violent crimes. The Violent Crimes 
Compensation Board (VCCB) does not have enough 
claims money and manpower to process claims for 
more than half of the violent crime victims who have 
applied and who qualify for compensation. Presently, 
the average payment is $3,200 and time for proces
sing claims is nine months.' 

During 1973, there were 28,746 violent crimes and 
in 1974, 29,561 were reported to New Jersey law 
enforcement agencies. They include: 

~ ~JJrder 

Forcible Rape 
Robbery 
Atrocious Assault 

1973 

544 
1,384 

15,113 
11,705 

Reforences lor this chupter appear 011 pages 199 tt 200. 

1974 

481 
1,438 

15,879 
11,7632 
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There are very few programs that provide emer
gency services to victims ot violent crime in New Jer
sey. The State Law Enforcement Planning Agency 
(SLEPA) has funded seven rape analysis units which 
are located in Atlantic, Camden, Hudson, Mercer, 
Morris, Passaic and Union Counties. Rape units also 
exist in Newark and Middlesex County. These units 
are geared to facilitating not only the acquisition of 
medical, psychological and other services, but also 
preparation of the victim for the adjudicatory pro
cess. 

There are seven Women Against Rape programs 
that have been developed by various women's groups 
throughout New Jersey, some of which receive sup
port from the National Organization of Women and 
other private funds. Most of these programs provide 
24-hour hot-line, counseling and referral services 
through volunteers. Volunteers will go with victims to 
hospitals, police agencies, prosecutor offices and 
courts to ensure emotionally supportive treatment. 

Programs for victims or families of victims of vio
lent crimes (victim assistance centers) other thar'l 
rape have been funded by SLEPA in Newark, Union 
City and Burlington County to provide similar ser
vices. Many of the needed services exist but in order 
for the victim to obtain such services, delays must 
be eliminated and prompt, immediate action insti
gated. These needed but often unattainable services 



Include the following: 

"- emergency clothing. toDd, rent, housing, trauma 
counseling, medical or mental health care; 

- child, homemaker or convalescent services; 
- assistance in obtaining and filling out forms for 

medicaid, medicare, workman's compensation. 
VCCB and other types of insurance; 

- assistance in reducing delay in the replacement 
of food stamps or welfare checks. 

There is also a need to facimate appropriate ser
vice delivery by publl.c and private agencies. For 
example: 

- transportation for victims of a crime since many 
jurisdictions forbid law enforcement officers to trans
port victims;3 

- safeguarding of unattended property; 
- some hospitals and private doctors do not pro-

vide emotionally supportive services such as follow
up examination for V.D. or pregnancy or collect in
ternal evidence In rape cas('s unless requested by 
police. 4 

The justice system is almost totally offender ori
ented. Most law enforcement agencies have seen 
their role as apprehending criminals and investigating 
crimes, although much of their time is spent in pro
viding nonlaw enforcement services. s Suspects must 
be informed of their rights at every step of the justice 
process. There are, however, few legislative or court 
mandates that provide for the rights of the victim. 

The State of New Jersey expended $646,367,000 
in Fiscal Year 1975 for the operation of the criminal 
justice system including $127,865,000 to operate its 
correctional programs and $10.930,000 for criminal 
defense of indigents. 6 I n contrast, only $1,051,780 
was spent to provide direct financial assistance by 
the Violent Crimes Compensation Board (VCCB) 
to the victim, approximately $308,000 for the rape 
analysis units and $110,000 for victim assistance 
centers during that period! If victims want to receive 
compensation other than that provided through the 
VCCB, for example-insurance or civil reparation
they may have to pay for their own attorney.8 

The LEAA Citizen Initiative Program Guide entitled 
"Justice for Witnesses, Victims and Jurors," stresses 
the importance of active assistance by victims and 
witnesses in prosecuting offenders. Nevertheless, it 
states that victims are: 

If ••• continually treated in a shoddy manner .... Too 
often the system's only concern with the victim is that 
he or she be present during certain stages of the cri
minal proceeding ..•. Seldom does the police depart
ment, the district attorney's office or the court make 
any serious effort to explain to the victim of a crime 
why his appearance will be required at various times. 
Nor is he informed of the progress of the proceedings. 
Usually he doesn't even know if the accused is lJelng 
held In jan pending the trial or if he is out on bond. 
He may be summoned to appear numerous times only 
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to find that the case has been postponed. As a result, 
the victim often gives up and refUS'dS to cooperate in 
the prosecution."9 

The Garden State School District developed a 
county-by-county community service directory for 
released offenders and parole officers. Unfortunately, 
few public or private agencies have developed a simi
lar useful tool for the victims of crime. Many groups 
stress that society should be more sensitive to the 
needs of offenders but similar sensitivity must be ex
pressed for the victims. 

The treatment of some victims by the criminal jus
tice system and people in general has led some indi
viduals to conclude that victims are victimized twice 
- once by the criminal and once by the system's lack 
of responsiveness to their needs and ptoblems. 10 

An Associate Professor of Psychiatry at New York 
University School of Medicine and a former police 
officer of seven years studied hundreds of victims of 
violent crime. It was found that they are plagued by 
long-term reactions of guilt and anxiety, produced by 
people's negative attitude toward victims. In es
sence: "There appears to be a marked reluctance to 
accept the innocent or accidental nature of victim 
behavior."11 

When a person has been mugged or raped an all 
too often response of friends, family and the police 
is to interrogate the victim as follows: "Why were 
you walking in the neighborhood alone? Why didn't 
you scream? Why were you carrying so much 
money? Couldn't you tell somebody was following 
yoU?"12 Thus, instead of giving the victim comfort and 
support people are more likely to make the victim 
feel ashamed, isolated, somehow contaminated and 
at fault for becoming a victim. 13 

The National Victimization Survey of eight impact 
cities, which included Newark, revealed that the inci
dence of unreported crimes may be twice as high as 
reported crime. 14 This survey indicated that the fol
lowing percentage of people did not report person
to-person crimes because: nothing could be done; 
lack of proof- 36%; did not think it was important 
enough -29%; police would not want to be bothered 
- six percent. 15 

Previous victimization surveys reflect the same 
type of results. The results of a national victimization 
survey conducted on a sample of 10,000 households 
from July 1965 through June 1966 revealed that: 
"One of the main reasons for failure to report of
fenses ... is that many people believe the authorities 
are unwilling or unable to do much about crimes that 
have occurred. Such attitudes are especially preva
lent in disadvantaged areas where crime rates are 
highest."16 One purpose of the victim assistance 
centers is to encourage the reporting of crime. 

It should be noted that New Jersey is one of 17 
states providing compensation to Victims of violent 
crime through a Violent Crimes Compensation Board 
(VCCB). This is a very positive step toward recogniz-



l 

ing the responsibility to the victims of crimes. 
VCCB data shows that 549 victims applied for 

compensation in 1973, 756 in 1974 and 1,377 in 
1975, which represents about five percent of the re
ported violent crimes. During the earlier years only 
33% to 40% of the claims were awarded. A paucity 
of advertising to inform the public of the existenr.;e 
and regulations of the VCCB was the reason given 
for the small number of claims. An attempt was made 
to remedy this problem in the fall of 1974 when VCCB 
sought and received extensive coverage by televi
sion, radio and the newspapers of New Jersey. 

The claim rate more than doubled in 1975. As a 
result, the average claim processing time increased 
from between 60 and 90 days to nine months with 
some claims taking up to two years for disposition. 
The claim award rate increased to 60% but the num
ber awarded each month steadily decreased due to 
the excessive workload for the VCCB caused by the 
increased monthly claim rates and not enough money 
to pay all the claims.17 Claims are expected to in
crease to a much higher rate as a result of a resolu
tion adopted by the New Jersey State Association of 
Chiefs of Police. This resolution encourages every 
police department in the State to set up a program for 
notifying victims of violent crimes of their rights under 
New Jersey law. All chiefs are requested to print no
tification cards listing the address and telephone 
numbers of VCCB.18 According to a VCCB official, 
this will cause a SUbstantial increase in claims filed. 

The Board presently does not have enough money 
to pay aU the pending claims or the personnel 
to process them. fwo reasons, other than the short~ 
age of manpower, were given for the slowness in 
processing claims: (a) all other public and prIvate 
insurance and compensation claims, in or out of 
court, must be settled before VCCB can pay the dif
ference in financial loss; (b) there is often a difficulty 
in verifying losses and doctor and hospital costs. 

Some financial losses far exceed the statutory 
maximum of $10,000; some victims have up to 
$30,000 in hospital costs alone. In many cases con
valescent care and lost wages add to this cost. The 
death of a family head can result not only in a signifi
cant loss of income but psychological and emotional 
trauma, 

For the reasons stated above, it is recommended 
that staff and benefits of the VCCB be increased to 
meet present responsibilities of the VCCB. Additional 
manpower will be necessary so that the VCCB can 
provide th~ educational. informational and technical 
assistance for victim assistance centers as outlined 
in Standard 12.4. 

In conclusion, by encouraging the establishmel1t 
of victim assistance centers, the government is at
tempting to meet its obligations to the victim of 
crime. These centers will have the ancillary benefits 
of increasing the reporting of crime and aiding the 
victim in feeling that the system is more responsive 
to his or her needs. 

New Jersey's Status in Comparison with the National Standards 

There are no NAC or ABl\ Standards relating to 
providing victim assistance other than coordinating 

victim-witness appearances in courts. 

Supporting Methodology for Standards 

Victim assistance centers should provide services 
to victims of violent crime who are in need of emer
gency services and have reported the crime to a law 
enforcement agency. A victim should be defined as 
someone who has suffered an emotional, physical 
or property loss as a result of a violent crime. Vic
tims of nonviolent crime should not be precluded 
from receiving emergency assistance, but any assis
tance beyond that should be discouraged for the pur
pose of narrowing the scope of clientele and conserv
ing resources for violent crime victims. 

Violent crime, as referred to in the aforementioned 
standards. should include for purposes of defining 
and establishing a jurisdiction of the centers, the 
commission or attempt to commit any of the following 
offenses: 

1. AtrocioUS assault; 
2. Mayhem; 
3. Threats to do bodily harm; 
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4. Lewd, indecent or obscene acts; 
5. Indecent act with children; 
6. Kidnapping; 
7. Murder; 
8. Manslaughter; 
9. Rape; 

10. Robbery; 
11. Arson; 
i 2. Any other offense involving vio!8nce. 

The geographic area to be serviced by the victim 
assistance centers should not overlap (to avoid 
duplication of services and competition for funding) 
and should be large enough to have within each one 
all the resources necessary to provide the range of 
functions identified in Standards 12.1, 12.2 and 12.3. 
For example. municipalities with a population over 
100,000 and all counfies should consider the devel
opment of victim assistance centers since they are 
likely to be large enough to contain the necessary 



resources and located where services can be readily 
available to victims. 

Each jurisdiction that is able to maintain a victim 
assistance center should have a central office with 
the following functions: 

1. Utilize and foster victim services to the fullest 
extent possible in existing volunteer community 
organizations including but not limited to: 

a. Churches; 
b. American Red Cross; 
c. Salvation Army; 
d. United Way; 
e. Business, civic and professional groups; and 
f. Labor unions. 

The centers should not develop in-house resource 
capabilities that can be found and fostered in the 
community. 

2. Establish an effective and ongoing liaison with 
law enforcement agencies, hospitals, prosecutors, 
courts and social service agencies to: 

a. Educate their personnel to the needs of the 
victim and their responsibility to the Victim; 

b. Receive names of violent crime Victims; and 

c. Work with agency administrators in the devel
opment of guidelines for the physical and per
sonal' treatment of the victim and elimination 
of bureaucratic delay. Guidelines for medical 
treatment should include: emotional support 
for patients, news release policy, examination 
and treatment, follow-up care, evidentiary ma
terial. Guidelines for criminal justice agencies 
should include: time and place for interview, 
procedures for questioning victims, emotional 
support for Victims, news release policy and 
scheduling court appearances with consider
ation for the convenience of victim/witnesses. 

3. Obtain or develop and regularly uprJate a (;f)m
munity service directory of public and pl'ivate agen
cies and organizations that can fulfill various victim 
needs including food, clothing, housing, foster 
homes, convalescent care, trauma counseling, medi
cai health care, child care, transportation, physical 
rehabilitation, family or marital counseling, financial 
assistance, health services, burial and legal aid. 

4. Utilize or maintain a 24-hour, seven day a week 
hot-line telephone service. 

5. Provide emergency services utilizing two man
power alternatives: 

a. Staff who have the mobility to meet the victim 
at the scene of the crime, victim's home, police 
station or hospital. 

b. Trained police or hospital personnel. 

'The Dayton (Ohio) Area Hospital Council has developed a set 
of guidelines for treatment of Sexual Assault Victims. 

, This list of questions was taken from two brochures received 
from the Victim Advocate program of Sacramento, California. 
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The functions of the victim assistance emergency 
staff should include: 

1. Assessing the needs of the victim. 
2. Contacting the appropriate service organiza

tion to notify it that services are needed by a victim 
and arranging for an immediate meeting at the vic
tim's convenience. 

3. Actively intervening on behalf of a victim in all 
instances where delivery of services appears to be 
impeded by bureaucratic procedure. 

4. Performing follow-up surveys with service 
delivery organizations and victims to determine 
which ones are effective so that appropriate action 
can be taken. 

All criminal justice and social service personnel 
who frequently come into contact with victims of 
crime should receive spocial training: 

1. In methods for calming victims. 
2. in what services exist for victims. 
3. In needs of victims and their responsibility 

toward victims. 

Bilingual information should be developed for 
victims and distributed to the public including: 

1. A card to be available for the public which in
troduces the victim assistance centers and lists the 
services provided by the centers. 

2. A pamphlet developed in cooperation with po
lice, prosecution, defense and court personnel which 
addresses the following questions: 

a. What are the rights of a victim? 
b. How do I, as a victim, find out what has hap-

pened to the offender? 
c. What rights does the offender have? 
d. What services can a victim receive? 
e. Where is the Prosecutor's office and what is 

the telephone number? 
f. Where is the courthouse? 
g. What shOUld a witness/victim wear to court? 
h. What should the witness/victim do when ar

riving at court? 
i. What happens when the witness/victim is 

called to testify? 
j. What is plea bargaining, a grand jury, a pre

liminary hearing, a subpoena, and a contin
uance? 

k. What should witnesses/victims do if they can
not appear in court? 

I. What information should a witness/victim 
bring to court? 

m. How can the victim replace a driver's license, 
social security card and food stamps? 

n. What can a victim do about missing or stoien 
checks or credit cards? 

o. What does a victim do in case of threats? 
p. If a victim has difficulty speaking and under

standing English what should be done? 
q. Should a victim/witness obtain counsel?" 



Commentary 

The Victim Assistance Standards and Methodology 
are aimed at developing a comprehensive program to 
meet the needs of victims of violent crime. When 
government fails to protect a citizen from crime it 
has an obligation to ensure that justice be done and 
the victim receive assistance in overcoming hard
ships resulting from the crime. 

One of the primary aims of the victim assistance 
standards is to avoid some of the problems that 
have developed in other social service programs. 
Standards 12.2 and 12.3 recommend that victim 
assistance centers emphasize need assessment 
and referrals of victims to existing community or
ganizations for services as opposed to developing in
house service delivery capabilities. Where services 
do not exist, center staff should instigate their devel
opment in other communltj organizations. This ap
proach is necessary to deter centers from duplicating 
existing community services and wasting resources. 

Certain criteria and alternatives for implementing 
the standards are considered important for the de
velopment of victim assistance centers, but not ap
propriate for inclusion in the standards. A metho
dology section was therefore developed. 

The methodology section recommends a regional 
approach to administering victim assistance centers 
as opposed to central responsibility by one State 
agency. The creation of a single State structure 
would cause delay in a program aimed at providing 
emergency services. Local programs also provide 
greater accessibility to victims needing service. The 
cost of hiring State level personnel could drain valu
able resources needed at the local level to provide 
benefits to victims and would be too far removed 
from the thousands of organizations with the poten
tial to provide services to the victims. 

There is a need however, for technical assistance 
in the development and coordination of victim as
sistance centers. To this end, Standard 12.4 recom
mends that the Violent Crimes Compensation Board 
provide educational and technical assistance ser
vices to the centers. 

The methodology also recommends that the geo
graphic jurisdictions of victim assistance centers 
not overlap. Programs with overlapping geographic 
jurisdictions often work at cross-purposes with each 

other and the duplication of functiol1S wastes re
sources. Such duplication results in competition for 
the same limited financial resources and clientele. 

The elimination of overlapping jurisdictions is not 
intended to preclude a victim from using the services 
of more than one center. For example, victims would 
be able to use a center in the jurisdiction where the 
crime was committed and then upon returning to 
their residence, use the services of a center covering 
that jurisdiction if the areas are different. 

The third aim of the methodology is to ensure that 
each victim assistance center has within its geo
graphic jurisdiction all the resources necessary to 
provide the range of services identified in Standards 
12. i, 12.2 and 12.3. Ensuring that victim assistance 
centers have adequate resources should create 
greater uniformity of service delivery between cen
ters and ensure a full range of needed services for 
the victim. 

At the suggestion of Attorney General William F. 
Hyland the following resolution was adopted and for
warded to the Congress of the United States. 

WHEREAS, the Governor Of the State of New Jer
sey has duly appointed an Adult and Juvenile Justice 
Advisory Committee to recommend to the State stan
dards and goals to improve the quality of justice for 
the citizens of New Jersey; and 

WHEREAS, in a general meeting on March 5, 1976, 
this said Governor's Advisory Committee expressed 
Its concern for victims of crime by developing stan
dards to aid victims of crime in New Jersey and Is 
cognizant of efforts under consideration by the Con
gress of the United States of America to address the 
needs of victims of crime. 

THEREFORE, BE IT RESOLVED that this Advisory 
Committee by unanimous vote on this 5th day of 
March, 1976, expresses its support of H.R. 9074, 
"Victims of Crime Act of 1975," a bill by Congress
man Peter Rodino to aid victims of crime through fed
eral legislation in conjunction and support of efforts 
currently underway in New Jersey. 

Attest: 
Governor's Adult and Juvenile Justice Advisory Com
mittee 

Joseph P. Lordi, Prosecutor, Essex County 
Chairman, Governor's Adult and Juvenile Justice 
Advisory Committee 
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Flow Chart of The Juvenile Justice System 

Referred to 
other Police 

Agency 

Refened 
to 

COUll 

Handled 
within and 
Released 

RelerredJo 
~oclal Service 

Agencies 

1. Not ail juvenile courts have intake units. At this stage, 
complaints may be diverted to nonjudicial forms of disposi
tion, scheduled for a court hearing, marked Inactive, trans
ferred to another court or referred to the prosecutor for 
possible waiver hearing. Assignments of counsel if Indigent 
are made at this time and where appropriate, prosecutor 
and probation department are notified of complaint. 

2. Juveniles charged with delinquency offenses ol1ly. 

3. Primarily juveniles charged with JINS offense. Juveniles are 
placed in shelter regardless of offense if the only reason for 
detaining is unavailability of suitable adult custodian. Juve
niles may be released in custody of a custodian prior to 
detention hearing. 

4. First hearing Is held within 24 hours of being detained. If 

Detained 
pending 
hearing 
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Formal' 
.----1 Adjudication I Withheld 

Predlspo· 
sltion 

Reports 

counsel is not present, another hearing is scheduled wIthIn 
two court days. Continued detention review required every 
14 days. For juveniles in detention, a probable cause deter
mination is required. 

5. Complaints placed on either counsel mandatory or no coun
sel mandatory calendar. Counsel mandatory-for all juve
nile matters which in the opinion of the judge may result 
in institutional confinement of the Juvenile. 

6. Withheld for up to 12 months pending satisfactory adjust
ment, after which compiaint dismissed. 

7. Disposition suspended for narcotics offenses or down
graded. 

r::: ______________ -.~==~----------------------------------------------------------------~I?r~:argool __ 
. System ! 

1--------------------------------------11 ~~:ar900L-
'--_~ . System I 

8. Pre-disposition in-patient order for diagnostic or evaluative 
purposes made only if Juvenile represented by counsel at 
this hearing. 

9. Placements include suitable foster home. group home or 
residential treatment center. 

10. No. Jersey Training School at Totowa, E.R. Johnstone Train
ing and Research Center, and State Schools at Vineland, 
Woodbine, Woodbridge, New Lisbon and Hunterdon. 

11. Arthur Brisbane Child Ceflter and Greystone Park, Trenton, 
Marlboro and Ancora Psychiatric Hospitals. 

12. Available 0nly for those juveniles charged with delinquency 
and represented by counsel at adJudication. 

13. Community Treatment Center, Residential Group Center 
and Home Detention programs are administered by the 
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Department of Gorrections although clients retain probation 
status. Clients must be between the ages of 16-18 and have 
no previous commitment t~ a State correctional Institution. 
Community Treatment Centers Include Hlghfie]ds, Warren 
and Ocean for males and Turre;1 for females. 

14. Females age 16 up. 

15. Males age 16-30. 

16. Males, ages 15-23, no previous commitment. 

17. Males, ages 18-30. 

18. Males, ages 8-12. 

19. Males, ages 13-16 and females, ages 8-17. 

20. Voluntary or involuntary return to institution for up to 90 
days. Infrequently used. 







Standard 1.4 Juvenile Bureaus 

Where conditions and availability of personnel war
rant, law enforcement agencies should establish 
separate juvenile bureaus or divisions to be respon
sible for all delinquency matters. The juvenile bureau 
should be an operational unit on a line level with other 
divisions or bureaus. 

1. An appropriate juvenile bureau size for each 
law enforcement agency should depend upon case 
volume and intensity of juvenile problems in each 
agency's jurisdiction. 

2. The duties and responsibilities of the juvenile 
bureau or division should be clearly designated to 
avoid extraneous assignments. 

3. Manpower and resources allocated to a juve
nile bureau should be s';fficient to allow for the per
formance of all assigned responsibilities. 

4. Primary emphasis cf a juvenile bureau should 
be dElVoted to the prevention of delinquent behavior. 
diversion of juveniles from further system processing 
and the referral of juveniles needing assistance to 
appropriate resources. 

5. The effectiveness of a juvenile bureau should 
be ascertained by youths successfully deterred from 
delinquent behavior and/or further system involve
ment and not on the number of "arrests" obtained by 
the bureau. 

6. Where financial resources permit, professional 
civilian counseling or social work staff should be 
added to the juvenile bureau to increase capabili
ties of immediate intervention counseling and re
ferral services. 

Standard 1.5 Juvenile Officer Selec
tion and Training 

-
Juvenile specialists should be assigned by the 

chief executive officer of the police agency in accor
dance with Police Personnel Standards as recom
mended by this Advisory Committee. Law enforce
ment agencies should establish specific criteria for 
the selection and assignment of juvenile officers. 
Desirable persGnal qualifications for juvenile officers 
should include the following: 

1. Proven aptitude. 
2. Genuine interest in performing delinquency 

prevention and diversion work. 
3. Personal philosophy of rehabilitation. 
4. Ability to communicate with others, especially 

youth. 
5. Appearance, bearing and manner of approach 

favorable to working with juveniles. 
6. Experience in police work and youth work. 

The present minimum basic training curriculum 
should be revised and expanded to place a greater 
emphasis on juvenile law, the juvenile justice sys-
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tem, youth behavior, delinquency prevention, com
munity diversion rE:isources ap'; crisis intervention. 
The present six hours of basic training in youth rela
tions should be expanded to an amount more reflec
tive of increasing police-juvenile contact and juve
nile crime. 

Minimum in-service training in juvenile-related 
subjects should be required for all police officers. At 
least 40 hours of in-service training in youth-related 
and juvenile justice system-related topics should 
be required for juvenile officers. Officers should be 
required to complete satisfactorily mandatory in
service training prior to or as soon as possible after 
the assumption of field duties as a juvenile officer. 

Periodic specialized in-service training should be 
provided for juvenile officers by each police agency. 
Specialized training curriculum should include the 
following: 

1. Statewide and departmental guidelines struc
turing the use of discretion. 

2. Juvenile statutes, court rules and case deci
sions. 

3. Use of diversionary alternatives, criteria for 
court referral. complaint screening procedures. 

4. Regulations governing release procedures. 
5. Related constitutional rights applicable to 

juveniles. 
6. Court intake procedures and relationship with 

law enforcement agencies. 
7. Juvenile information system, record keeping 

and confidentiality safeguards. 
Police chief executives should allow qualified 

officers, who so desire, to pursue careers as police
juvenile specialists, with the same opportunities for 
promotion and advancement available to other o!fi
cers in the department. Law enforcement agencies 
should provide sal.sry increments to police-juvenile 
officers commem, Jrate with the duties and respon
sibilities of the job performed. 

Standard 1.6 Police Juvenile Record 
Keeping 

A separate system should be utilized for the recor
dation, reporting and maintenance of juvenile infor
mation. Law enforcement juvenile records and files 
should be maintained in such a manner and under 
such safeguards as will protect against disclosure to 
any unauthorized person. 

1. Juvenile records should be maintained physi
cally separate and apart from adult files. 

2. Specialized forms differing from those required 
in adult or criminal proceedings should be utilized 
to record all information and action involving juve
niles. 

3. All identifying information should be deleted 
from juvenile records released for statistical pur
poses. 
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4. Reporting procedures should be standardized 
statewide. 

Court I ntake and Diversion 

Standard 1.7 Diversion at the Cou rt 
Level 

Diversion at the court level should be formally 
recognized by the establishment of court intake ser
vice units in every Juvenile and Domestic Relations 
Court, mandated by the passage of legislation or 
through Supreme Court ruling. 

1. Guidelines for the operation of court intake ser
vice units should be incorporated into any enabling 
legislation or court rule and should structure the de
cision-making processes, determine criteria for di~ 
version and provide sufficient authority for opera
tions. 

2. Court intake services should also be recognized 
as a prerequisite to the establishment of a Family 
Court operation. Procedures and gUidelines for intake 
units should be developed with this ultimate purpose 
in mind to minimize confusion when the conversion 
to Family Court status is eventually realized. 

Standard 1.8 Court I ntake Services 

Court intake units should be under the supervision 
of the presiding judge of the Family Court. Services 
offered and procedures utilized by intake units should 
be developed and coordinated on a statewide basis 
to provide uniformity and preclude any discrimination 
or violation of constitutional rights which may result 
from 'farying county practices. Although all intake 
units should be similar in operation, enough flexibility 
should exist to allow for differences inherent in each 
county that may necessitate adjustments in structure 
and procedure. Intake units should provide the fol
lowing services which should be structrued by uni
form guidelines: 

1. Detention and shelter admission screening and 
authorization on a 24-hour basis. 

2. Reviewing of all juvenile complaints to be re
ferred to court for accuracy and sufficiency. 

3. Complaint screening and assessment to de
termine eligibility for referral or necessity for court 
action. 

4. For complaints requiring court attention, refer
ral to clerk of court for calendaring. 

5. Provision of pre-judicial conferences when con
sidered appropriate with the juvenile, parents, family, 
complainant and any other involved parties to deter
mine problems and necessary courses of action to 
include referral to available community services. 

6. Screening of all complaints considered eligible 
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and appropriate for juvenile conference committee 
review prior to such referral. 

7. SuperVision and coordination of all juvenile 
conference committees in each county. 

B. Maintaining a comprehensive index file of 
all available community refenal services and re
sources, to be updated periodically. 

9. Assistance to local law enforcement agencies 
in developing guidelines structuring the discretionary 
handling of juvenile matters and in cultivating refer
ral resources. 

10. Pretrial intervention is designed to deal only 
with adult defendants and no juvenile may be en
rolled pursuant to Court Rule 3:28. The services of 
PTI programs however should, in appropriate in
stances and at the request of juvenile authorities and 
programs, be made available to juvenile defendants 
when the need for inter-program cooperative work 
is indicated. 

Standard 1.9 Intake Unit Operations 

The operations of all intake units should be struc
tured by uniform guidelines applied statewide. 

1. When the decision to divert a case from judi
cial attemtion is likely, the juvenile and his parents 

. should be apprised of their rights and of all options 
available to them, including court adjudication. Di.., 
version decisions should be made as quickly after 
receipt of complaint as possible. 

2. Liaison should be established between prose
cution and defense functions to ensure the interests 
of the State and the juvenile are properly protected. 

3. If pre-judicial conferences are considered 
appropriate, they should be scheduled within ten 
days of receipt of complaint. Juvenile conference 
committee hearings should also be scheduled within 
a limited time period, ideally within one month. 

4. Intake units should be directly under the au
thority of the presiding judge and be located as 
close to the court facility as possible. 

5. Intake staff should be encouraged to deal with 
the entire family when it appears that family orob
lems are a causal factor of the juvenile's behavior. 

6. Family crisis counseling should be explored and 
encouraged in every intake unit. 

Standard 1.10 Intake Unit Personnel 

Court intake services units should be adequately 
staffed to perform the services enumerated In Stan
dard 1.B. The size of each intake unit staff should 
be based upon the amount of complaints or juvenile 
activity generated. 

1. Personnel should be experienced, specialized 
professionals or semi-professionals who have the 
capacity to work with youth and families. 

2. Job specifications should clearly outline the 



functions, duties and responsibilities for each posi
tion. 

Volunteers should be utilized to support and ex
pand intake service capabilities where possible; how
ever, decision-making responsibilities should remain 
the duty of professional staff. 

Standard 1.11 Intake Staff Training 

Regularly scheduled programs for intai<e staff ori
entation and training should be instituted to maintain 
a high level of professionalism and keep intake per
sonnel apprised of statutory developments as well 
as procedural changes and newly-developed 
methods of dealing with youth problems. To promote 
uniformity, standardized training in basic procedures 
should be offered at the State level. 

In addition, advanced or specialized training 
should be offered either at the State or local level. 
Specialized training topics could include family crisis 
counseling, individualized counseling and decision
making. Training programs should also be available 
to volunteer staff. 

Standard 1.12 Detention and Shelter 
Admissions Screen!ng 

The authority to make detention or shelter admis
sion decisions rests with the court. During regular 
court hours, juveniles to be detained or placed in 
shelter care should be brought before a Juvenile and 
Domestic Relations Court or Family Court judge. 
Where decisions cannot be provided directly by the 
judge, court intake personnel operating under the 
authority of the judge should provide this function on 
a 24-hour, seven days a week basis. Procedures to 
ensure the availability of intake staff to make deten
tion decisions on a 24-hour basis should be estab
lished in every county. 
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St.andard 1.13 Juvenile Conference 
Committees 

The establishment of juvenile conference commit
tees should be actively encouraged in every munici
pality where there is sufficient case load . I n smaller 
jurisdictions, regionalized conference committees 
may be appropriate. 

Juvenile conference committees, as a process, 
should be evaluated to assess effectiveness and to 
develop uniform and appropriate criteria for opera
tion. The present manual for juvenile conference 
committees should be revised in response to this 
evaluation and should more clearly define desired 
characteristics of a conference committee. 

1. Candidates for conference committee member
ship should be carefully screened prior to appoint
ment by the presiding juvenile or family court judge. 
Desirable qualifications for conference committee 
membership should be delineated and utilized as 
screening criteria. No one should be aI/owed to sit 
on a conference committee whose presence would 
have an adverse effect on the proceedings or the 
child. 

2. Specialized training programs should be devel
oped and made available to conference committee 
members in order to upgrade problem assessment 
and counseling capabilities. 

3. All cases to be referred to conference commit
tees should be screened by intake staff prior to 
referral. The types of cases appropriate for confer
ence committee referral may depend upon the exper
tise and experience of each individual committee. In 
any event, the voluntariness of all referrals should be 
stressed. 

4. Conferences should be conducted in a profes
sional and supportive atmosphere. 

5. All conference committees in each county 
should be supervised and coordinated by intake 
staff. 

6. The use of referees to make dispositions involv
ing juveniles should be phased out as intake services 
are established throughout the State since informal, 
nonjudicial methods of settlement are available 
through intake referral. 
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STANDARDS FOR 

COMMUNITY INVOLVEMENT 

Youth Service Bureaus 

Standard 2.1 Purpose, Goals, and 
Objectives of Youth Service 
Bureaus 

Youth service bureaus should be established to 
focus on the special problems of youth in the com
munity. The goals should include prevention of delin
quency, diversion of juveniles from the justice sys
tem; provision of a wide range of services to youth 
through advocacy and brokerage, offering crisis in
tervention as needed; modification of the system 
through program coordination, development and ad
vocacy; youth development; and community involve
ment to include training of community residents in 
the recognition and handling of youth problems. 

1. Priorities among goals should be locally set. 
2. Priorities among goals (as well as selection of 

functions) should be based on a careful analysis of 
the community, including an inventory of existing 
services and a systematic study of youth problems in 
the individual community. 

3. Objectives should be measurable, and progress 
toward them should be scrutinized by evaluative 
research. 

Standard 2.2 Decision Structure of 
Youth Service Bureaus 

Youth service bureaus should be organized as in
dependent, locally operated agencies that involve 
the widest number of people in the community, par
ticularly youth, in the solution of youth problems. An 
advisory board, including young peoplel, indigenous 
adults and representatives of agencies and organi
zations operating in the community, should comprise 
the decision-making structure. Agency representa
tives should include juvenile justice policymakers, 
but in no instance should the bureau be under the ad
ministrative control of the juvenile justice system or 
any of its components. 

A bureau should be operated with the advice and 
consent of the community it serves, particularly the 
recipients of its services. This should include the 
development of youth responsibility for community 
delinquency prevention. 
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Standard 2.3 Target Groups for Youth 
Service Bureaus 

Youth service bureaus should make needed ser
vices availc.ble to all youth in the community, how
ever, particular effort should be made to attract di
versionary referrals from the juvenile justice system. 
Referrals from schools and community social service 
agencies should also be strongly encouraged to pre
vent delinquent behavior. 

1. Law enforcement and court intake personnel 
should be strongly encouraged, through policy 
changes and ultimately through legal proscription, to 
make full use of the youth service bureau in lieu of 
court processing for every juvenile who is not an im
mediate threat to public safety and who voluntarily 
accepts referral to the youth service bureau. 

2. Specific criteria for diversionary referrals 
should be jointly developed and specified in writing 
by law enforcement, court and youth service bureau 
personnel. Referral policies and procedures should 
be mutually acceptable. 

3. Diversionary and preventive referrals should be 
encouraged by continual communication among law 
enforcement, court, school, social service and youth 
service bureau personnel. . 

4. Referrals to the youth service bureau should be 
completed only if voluntarily accepted by the youth. 
The youth should not be forced to choose between 
bureau referral and further justice system proces
sing. 

5. Referring agencies should be entitled to and 
should expect systematic follow-up on initial ser
vices provided to a referred youth by the bureau. The 
youth service bureau should not provide justice sys
tem agencies with confidential information. 

6. Because of the voluntary nature of bureau ser
vices and the initial reluctance of young people to 
seek intervention, the youth service bureau should 
elicit youth participation in existing programs and in 
the identification and development of necessary 
community services. To achieve maximum effective
ness, a youth service bureau should be responsive ~o 
and part of the community it serves. 

~~----~~-----~---------------~-----



Standard 2.4 Youth Service Bureau 
Functions 

The functions of youth service bureaus a:-e to serve 
as a referral resource for justice system, school and 
social service agencies; coordinate and integrate a 
comprehensive system of service delivery; provide 
individual advocacy, crisis intervention and other 
needed services; and act as a catalyst for system and 
social change. Youth service bureaus should provide 
technic?1 assistance to community groups and agen
cies, program development in the areas of prevention 
and diversion programs, and coordination of exist
ing programs in order to create effective service de
livery. Youth service bureaus should also strive to 
bring about more extensive involvement of and 
understanding by existing youth-serving and law 
enforcement agencies, the general citizenry and 
youth in prevention and diversion programming and 
In cooperative planning for an overall community 
youth services system. 

Youth service bureaus should, whenever possible, 
utilize existing services for youth through referral, 
systematic follow-up and individual advocacy. Bu
reaus should develop and provide services on an on
going basis only where these services are unavail
able to the youth in the community or are inappro
priately delivered, Services should be confidential 
and should be available immediately to respond skill
fully to each youth in crisis. 

1. Services to be provided by a particular bureau 
should be tailored to the needs of the community and 
clients it serves. The spectrum of services should be 
limited only by the imagination of bureau personnel 
and the willingness of other public and private com
munity yowth-serving projects to commit themselves 
to a coordinated, cooperative effort. Basic service 
capabilities for all youth service bureaus should in-
clude the following: . 

a. Adequate professional staff with the capability 
to determine the problems and needs of each 
youth referred to the bureau in orderto develop 
with the youth and his or her parents a treat
ment plan for meeting the needs identified; 

b. A system for referring youth who cannot be 
served by the bureau to other community youth 
treatment programs in addition to the develop
ment of a resource directory as a prerequisite 
to coordination and integration of services; 

c. Possess adequate professional staff capability 
to be able to provide basic counseling services 
to both youth and parents; 

d. An emergency crisis intervention capability; 
e. Vocational counseling and job placement 

assistance, either through in-house staff efforts 
or referral arrangements with other agencies; 

1. The ability to work with other community youth
serving programs tor the purpose of identifying 
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service gaps and coordinating activities; 
g. Provide alcohol and substance abuse preven

tion or treatment referrals to other agencies 
capable of providing such services; 

h. An information or tracking system to enable 
bureau staff to folloW the treatment progress of 
each client. 

Other services which may be considered basic in 
many communities include remedial education and 
twtoring, recreation and leisure time programs, health 
services and legal services. 

2. Services should be appealing and accessible by 
locatio:1, hours of service availability and style of 
delivery. The youth service bureau should provide 
services to young people at their request, without 
the requirements of parental permiSSion. I ntake re
quirements and form filling should be kept at a mini
mum. 

3, Case records should be minimal and main
tained on a confidential basis. Records should be 
revealed to agencies of the justice system and other 
community agencies only with the youth's and 
parent's or guardian's permiSSion. 

4. Referrals to other community services should 
be made only if voluntarily accepted by the youth. 

5. In referring to other community agencies for 
service, the youth service bureau should expedite 
access to service through such techniques as ar
ranging appointments, orienting the youth to the ser
vice, and providing transportation if needed. 

6. The youth service bureau should rapidly and 
systematically follow up each referral to ensure that 
the needed service was provided. 

7. Tt!e youth service bureau should have funds to 
use for purchase of ser'fices that are not otherwise 
available. 

8. The youth serVice bureau should be active in 
the research, planning and development of innova
tive services to prevent and reduce delinquency. 

9. The youth service bureau should be actively 
involved with existing social agencies, law enforce
ment, the general citizenry and youth in developing 
cooperative planning and programming for youth 
services. 

10. The youth service bureau should seek to coor
dinate existing service delivery sub-systems and to 
reduce inter-agency problems as needed and appro
priate. 

Standard 2.5 Youth Service Bureau 
Staffing 

Adequate full~time experienced profeSSional 
staff should be employed by the youth service bureau 
to ensure the capacity to respond to the complex 
persona! crises of youth, to interact with agencies 
and organizations of the community and to provide 
leadership to ensure the smooth operation of the 

, 
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project. Sufficient additional experienced staff should 
be employed to ensure the capability to provide 
basic services as outlined in Standard 1.4. 

1. All staff, both professional and paraprofessional 
% should be sensitive to the needs of young people and 

the feelings and pressures in the community. They 
should be as sophisticated as possible about the 
workings of agencies, community groups and 
government. Staff should be capable of maintaining 
numerous and varied personal relationships. 

2. In-service training, special institutes and oppor
tunities for formal education should be available to 
bureau staff and volunteers to increase their skills 
in working with youth. 

3. Indigenous workers, both paid and volunteer, 
adult and youth, should be an integral part of the 
youth service bureau's staff and should be utilized 
to the fullest extent. 

4. Young people, particularly program partici
pants, should be used as staff (paid or volunteer) 
whenever possible. 

5. Volunteers should be actively encouraged to 
become involved in the bureau. Those working in 
one-to-one relationships should be ~creened and re
quired to complete formalized training before work
ing directly with youth. The extent of training should 
be determined by the anticipated depth of the volun
teer-youth rell'ltionship. 

6. Whenever possible, the youth service bureau 
should have available (perhaps on a volunteer basis) 
the specialized professional skills of doctors, psy
chiatrists, attorneys and others to meet the needs 
of its clients. 

Standard 2.6 Evaluation of Effective
ness of Youth Service Bureaus 

Each youth service bureau should be objectively 
evaluated in terms of its effectiveness. Personnel, 
clients, program content and program results should 
be documented from the inception of the bureau. 

1. Evaluation objectives and methods should be 
developed concurrently with the development of the 
proposed youth service bureau and should be direct
ly related to the bureau's highest priority objectives. 

2. Wherever possible, an evaluation to compare 
the effectiveness of several youth service bureaus 
should be implemented in order to increase knowl
edge on the impact of the bureaus. 

3. Ongoing evaluation should be required for each 
youth service bureau to measure the effectiveness 
of service in reaching its goals and objectives. 

4. Each youth service bureau should establish an 
information or tracking system containing basic in
formation on the youth served and the service pro
vided, as well as changes in the manner in which the 
iustice sY~Jtem responds to his or her behavior. 
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Standard 2.7 Youth Service Bureau 
Funding 

The need for youth service bureaus statewide 
should be recognized by the adoption of legislation 
to encourage local establishment of youth service 
bureaus and to fund their establishment through a 
matching grant program. Adequate funding should 
be provided for staffing, training, evaluation, pur
chase of services and to ensure the capacity to pro
vide basic services as identified in Standard 2.4. 

Education 

Standard 2.8 The Responsibility to 
Provide Every Student With Appro
priate Educational Experiences 

Schools. should recognize that they have a respon
sibility to provide for all children, regardless of socio~ 
economic status, cultural background or geographic 
location, the educational opportunity which will pre
pare them to function politically, economically 
and socially in society. Local school districts should 
accept the responsibility for ensuring that all pupils 
are provided with effective educational experiences. 
In particular, schools have a responsibility to develop 
educational experiences and supportive services for 
the pre~delinquent, disruptive and/or truant student. 

1. School systems should acknowledge that a 
considerable number of students do not learn in ways 
or through experiences that are suitable for the ma
jority of individuals. Alternative educational experi
ences should be provided within the school system 
and should be available for those students who de
sire or need learning alternatives. 

2. At all grade levels, alternative learning methods 
and programs should be designed to be compatible 
with the individual learning objectives of each student 
identified as a potential client for these services. 

3. Students for whom all or parts of the traditional 
school program are inappropriate should be identi
fied as eclrly as possible. 

4. As an education system responsibility, students 
considered errant, disruptive, difficult to control 
or unresponsive to teaching efforts should be re
tained within the existing school system rather than 
referred to the juvenile justice system for processing. 

5. Special services should be provided for stu
dents who come from environments in which English 
is not the dominant language. Services to be provided 
should include but not be limited to: 

a. Bilingual instruction, with gradual increases in 
the percentage of instruction in English; 

b. Active recognition of and instruction in the 
customs, traditions and history of students' 
native cultures; 



c. School staffs representative of varying racial, 
ethnic and l:ultural backgrounds; and 

d. Special programs involving parents of students 
with bilingual backgrounds. 

6. Schools should institute programs guaranteeing 
that every student who does not have a severe men
tal handicap will have acquired functional literacy 
before leaving elementary school. 

7. Schools should provide more effective suppor
tive services to, facilitate ,the positive growth and 
development of each individual student. 

Standard 2.9 The Retention of Stu
dents in School 

Schools have the responsibility to develop mech
anisms to provide education for all types of students 
and should actively encourage the retention of all 
pupils, especially those who desire to withdraw from 
the school system. 

1. Alternatives other than juvenile justice system 
referral, suspension or expUlsion should be devel
oped to deal with disruptive or truant students. 

2. Particular effort should be devoted to those stu
dents who desire to drop out -of school. Students 
should not be allowed to terminate school attendance 
prior to undergoing vocational or career aptitude 
testing and counseling. Dropout prevention programs 
should be initiated Oi expanded in all high schools to 
discourage students who desire to withdraw from 
school. 

3. The State Department of Education should 
require that all school districts provide special pro
grams for students who are suspended from school. 
No student should be excluded from attending 
classes without his or her attendance being required 
elsewhere. Alternatives or special programs may in
clude but should not be limited to in-school preven
tion programs or required attendance at various 
community programs, agencies or centers. 

Standard 2.10 Vocational Education 
and Preparation 

Vocational education as an alternative to college 
preparatory education should be available at appro
priate grade levels for all students desiring such an 
alternative. Career development programs involving 
a combination of regular classroom instruction and 
on-the-job training or a work internship should be en
couraged in every school district. Vocational coun
seling and placement services should be available for 
all students whose formal education will culminate 
in a high school diploma. 

Standard 2.11 Use of School Facilities 

School facilities should be made available to the 
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community as resources for delinquency prevention 
programs. Facilities such as libraries, auditoriums, 
art and industrial shops and recreation equipment 
should be available during after-school hours and on 
weekends so that youth may participate in construc
tive actiVities such as recreation, tutoring and addi
tional education experiences. 

Standard 2.12 Justice and Dem,ocracy 
in the School 

School authorities should adopt policies and prac
tices to ensure that schools and classrooms reflect 
the best examples of justice and democracy in their 
organization and operation and in the rules and regu
lations governing student conduct. 

1. Students should have exposure in democratic 
processes by partiCipating in such practices. Pro
grams may include but not be limited to: 

a. Regularly scheduled student-run assemblies; 
b. The establishment of representative student 

advisory committees; 
c. Student participation in setting behavior stan

dards and other student regulations; and 
d. the establishment of a student grievance com

mittee. 
2. Special programs and courses in law-focused 

education should be developed and instituted in local 
school districts for the benefit of ail students. 

Standard 2.13 School and Juvenile 
Justice System Cooperation 

Positive cooperation and coordination should be 
developed between school systems and juvenile jus
tice system agencies, particularly local law enforce
ment agencies and the court. Mutually agreed upon 
policies should be maintained to deal with individuals 
who commit offenses on school property and refer
rals for needed services. Schools and justice system 
agencies should cooperate in the development of 
varied community youth programs. 

Recreation 

Standard 2.14 Use of Recreation ~o 
Prevent Delinquency 

Recreation should be recognized as an integral 
part of an intervention strategy aimed at preventing 
delinquency. These programs should be created or 
expanded in communities to serve all youth. 

1. Community youth should be involved in the 
decision-making, planning and organizing for recrea
tion services. Recreational programs' should allow 
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participants to decide what type of recreation they 
desire. 

2. Counseling services should be made availabie, 
either as part of the recreation program or on a refer~ 
ral basis to allied agencies in the community, for 
youth who require additional attention. 

3. Parents should be encouraged to participate 
in community recreational activities with their chil
dren. 

4. Maximum use should be made of existing rec~ 
reational facilities in the afternoons, evenings, on 
weekends and throughout the summer. 

Youth Employment 

Standard 2.15 Expansion of Job 
Opportunities for Youth 

Employers and unions should institute or accel
erate efforts to expand job and membership oppor
tunities to economically and educationally disadvan-

taged youth. These efforts should include the elimi
nation of arbitrary personnel selection criteria and 
exclusionary policies. Employers should institute or 
expand training programs to sensitize management 
and supervisors to the special problems young peo
ple may bring to their Jobs. 

Standard 2.16 After-School and Sum
mer Employment 

Each community should broaden its after-school 
and summer employment programs for youth, includ
ing the 14- and 15-year-olds who may have been 
excluded from such programs in the past. These pro~ 
grams may be sponsored by governmental or private 
groups, but should include such elements as recruit
ment from a variety of community resources, selec~ 
tion on the basis of economic need and a sufficient 
reservoir of job possibilities. The youth involved 
should have the benefit of an adequate orientation 
period and an equitable wage. 

STANDARDS FOR THE DETENTION AND 

SHELTER CARE OF JUVENILES 

Standard 3.1 Police Procedures Re
lating to the Detention or Release 
of Juveniles 

Each police department should include as part of 
its juvenile manual written regulations governing re
lease procedures to be utilized where a juvenile has 
been taken into custody and a complaint has been or 
will be filed. Wherever possible, juveniles should be 
released with a summons when the juvenile officer 
considers the issuance of a summons sufficient to 
ensure the juvenile's presence in court. Where such 
release is not possible, juveniles should be released 
in the custody of a parent, guardian or other adult 
custodian upon his or her assurance to assume re~ 
sponsibility for the juvenile's presence in court. 

1. The juvenile officer shall have the following du
ties in regard to the interim status of an accused ju
venile: 

a. The officer shall advise the juvenile of his or 
her constitutional rights. Where English is not 
the juvenile's principal language, the officer 
shall, prior to any questioning, provide the ne
cessary information in the juvenile's native 
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language, or provide an interpreter to inform 
the juvenile of his or her rights. 

b. The juvenile officer shall make all reasonable 
efforts to contact immediately the juvenile's 
parent, guardian or other adult custodian dur
ing the period between the taking Into custody 
and the presentation of the juvenile in court or 
at any detention or shelter facility. The officer 
shall inform the parent, guardian or custodian 
of the juvenile's rights. 

c. Except in unusual circumstances, a juvenile's 
right to counsel should not be considered wai
verable without advice of counsel. 

2. A juvenile shall not be held in any prison. jail 
or lockup. Where necessary to allow release to a 
parent, guardian or custodian or detention/shelter 
facility, a juvenile may be held for a brief period in a 
police station in a place other than one designated 
for the detention of prisoners and apart from any 
adult charged with or convicted of crime. 

3. A juvenile's release or transfer to the appro
priate juvenile facility should be made within a rea
sonable time period. Under no circumstances should 
;;1 juvenile be held in a police facility overnight pend
ing release or transfer. 



Standard 3.2 Criteria for the Interim 
Detention or Shelter Care of 
Juveniles 

Where a juvenile officer determines immediate 
unconditional release is not appropriate or where 
efforts to locate a juvenile's parent, guardian or an 
adult custodian fail, the officer should contact the 
court or intake unit so that a detention or shelter 
admission or conditional release decision can be 
made in accordance with Pre-Adjudication Alterna
tives Standard 1.12. 

Where unconditional release is deemed inappro
priate, the judge or an intake official operating under 
the authority of the judge should first consider and 
determine whether any other form of control or con
ditional release is appropriate to secure the presence 
of the juvenile in court or reduce any serious threat 
to the physical safety of the community. Alternatives 
enumerated in Detention and Shelter Care Standard 
3.3 should be considered. If no conditional release 
alternative is appropriate, the judge or intake official 
should st~te in Writing the reasons for rejecting the 
use of any release alternative. 

It should be the policy of the court that all juveniles 
cMrged with delinquency are to be released pending 
adjudication and dispositional hearing to a parent, 
guardian or other appropriate adult custodian upon 
written assurance that such person will accept re
sponsibility to ensure the juvenile's presence when 
required. 

Juveniles should not be detained or placed in 
shelter care unless statutory criteria are met. No 
juvenile should be admitted to a detention or shelter 
care facility without the prior approval of the judge 
or an intake official. Once a juvenile has been 
brought to a juvenile shelter or detention facility, the 
responsibilit)1 for maintaining or changing interim de
tention or shelter status rests entirely with the court. 
If the only reason for the holding of a juvenile is the 
unavailability of a parent, guardian or adult custo
dian, the Juvenile should be placed temporarily in 
shelter care and the shelter facility should make 
every attempt to locate an appropriate custodian. 

A written record should be retained by the intake 
unit of the incidence, duration and reasons for the de
tention and' shelter care of juveniles. Such records 
should be made available to the prosecutor, the court 
and defense counsel. Records should be continu
ously monitored to ascertain the emergence of pat
terns that may reflect misuse of release/detention 
standards and guidelines, the inadequacy of release 
alternatives, or the need to revise standards. 

Standard 3.3 Alternatives to De~en
tion and Shelter Care 

The unconditional release of juveniles pending a 
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court hearing and/or disposition should be the pre
ferred course of action for most juveniles. Whenever 
an accused Juvenile cannot be unconditionally re
leased, conditional or supervised release which re
sults in the least necessary interference with the 
liberty of the juvenile should be favored over more 
intrusive alternatives. In determining the appropriate
ness of release, factors as outlined in Detention and 
Shelter Care Standard 3.6(4) should be con
sidered. Release alternatives to be considered in
clude the following: 

1. Release on own promise to appear at next 
hearing. 

2. Release to pa.rents, guardian or custodian upon 
written assurance to secure the juvenile'S presence 
at the next hearing. 

3. Release into the care of a custodian or orga
nization reasonably capable of assisting the juvenile 
to appear at the next hearing. 

4. Release with imposition of restrictions on ac
tivities, associations, movements and residence 
reasonably related to securing the appearance of the 
juvenile. 

5. Imposition of any other restrictions other than 
detention or shelter care reasonably related to secur
ing the appearance of the juvenile. 

6. Release with required partiCipation in a home 
detention program. 

7. Partial detention, with release during certain 
hours for specified purposes. 

Where approved by the court, juveniles in deten
tion and shelter care should be allowed to participate 
where appropriate in the following programs: 

1. Release during certain hours for employment, 
school, recreation and other community activities. 

2. Release for purposes of day, weekend and/or 
holiday visits to the home of their parents, foster 
family, adult relatives, legal guardian or other ap
proved individual. 

Each juvenile released from the facility for pur
poses of partiCipating in such release programs 
should be escorted to and from the facility by either 
the person he or she is visiting, a facility staff mem
ber or a volunteer specifically appointed for this 
purpose. 

Standard 3.4 Use of a Summons in 
Lieu of an Arrest Warrant or in 
Lieu of Continued Detention Fol
lowing Custody 

A judge may issue a summons rather than an ar
rest warrant in every case in which a delinquency 
complaint has been filed against a juvenile not al
ready in custody and where it appears from the com
plaint that there is probable cause to believe that a 
delinquency offense has been committed and that 
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the juvenile has committed the offense. 
A summons should take the form as specified by 

the Rules of Court and should be served in the same 
manner as a civil summons except that a summons 
should not be served on an accused juvenile while in 
school or at a place of employment. 

Upon taking a juvenile into custody, a police offi~ 
cer should release the juvenile with a summons if 
the officer considers the issuance of a summons to 
the juvenile sufficient to ensure his or her appear~ 
ance in court. 

Standard 3.5 Detention and Shelter 
Admission Process 

Juveniles should not be admitted to a detention 
or shelter care facility without court authorization. 
After obtaining authorization the police officer ac
companying the juvenile should, upon arrival at the 
facility, complete a detention report pursuant to the 
Rules of Court to include the reasons for detention 
or shelter care, nature of conduct charged and ef
forts made by the officer to notify a parent, guardian 
or adult custodian. 

The admission process should be governed by the 
following: 

1. Emphasis should be given to prompt processing 
which allows the juvenile to be aware of his or her 
circumstances and avoid undue anxiety. Detention 
and shelter admission staff should be sufficient to al
low for the initiation of admission processing imme
diately upon arrival. 

2. The admission process and orientation should 
be conducted in a private area designated for this 
purpose. The atmosphere should be nonthreatening 
and conducive to reducing fear or apprehension. 

3. Intake processing should include a hot water 
shower with soap, the option of issuing fresh clothing 
similar to outside wear and proper checking and 
storage of personal effects. 

4. All personal property and effects taken from the 
juvenile upon admission should be recorded and 
stored and a receipt issued to the juvenile. The de
taining facility is responsible for these items until they 
are returned to the juvenile. 

5. The admission process should include an in
terview which allows for the sharing of information 
between the juvenile and the admission staff. Inter
views should be conducted by a counselor, social 
worker or other program staff member immediately 
after reception. The interviewing area should be pri
vate and furnished with reasonable comfort. Em
phasis should be directed toward individualizing the 
interview process. 

a. Data to be obtained during the intake interview 
and recorded in the juvenile's file should in
clude the following: name and vital statistiCS; 
a brief personal, social and occupational his-
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tory; and visible physical condition. 
b. Each facility should develop and publish a 

manual to include all facility rules and regula
tions, fire exits and procedures, the facility pro
grams, the juvenile'S rights and responsibili
ties and grievance and disciplinary proce
dures. A copy of this manual should be fur
nished to each juvenile upon admission and 
should be fully discussed and explained during 
the intake interview. Copies of the manual 
should be provided and the manual should be 
explained in the juvenile's native language. 
Manuals should be updated periodically and 
any revised material should be furnished to 
each juvenile. 

c. I nformation obtained during the initial intake 
interview and recorded on me should not be 
released without a court order. 

6. A routine medical examination of each juvenile 
should be conducted by a physician within 24 hours 
of admission. Action constituting a routine medical 
examination should be clearly defined by the court 
and any additional medical testing should not be un
dertaken without judicial approval. Medica! examina
tions are conducted only for the welfare of the juve
nile and protection of the facility, especially where 
the possibility of contagion or necessity for medical 
attention exists. 

a. Immediate medical and psychiatric attention 
shOUld be available in emergency situations. 
Working agreements must be established with 
local hospitals to permit the use of hospital 
emergency rooms where necessary. 

b. All medical information should be included in 
the juvenile's file and any release of such in
formation shall be governed by confidentiality 
safeguards. 

7. Immediately upon arrival, a juvenile should be 
allowed to telephone his or her parents or relative, 
guardian, custodian, probation officer, caseworker 
or other similar person involved with the juvenile 
and to telephone his or her attorney. Upon arrival, 
the juvenile may be visited by such persons. Sub
sequent visits and telephone contacts should con
form to facility visiting and telephone regulations. 

Standard 3.6 The Detention Hearing 
and Continued Review of Deten
tion Decisions 

When a determination is made to detain a juvenile 
in a detention or shelter care facility pending an ad
judicatory hearing, a detention/shelter care hearing 
shall be scheduled and held within 24 hours of de
tention. Notice of the hearing should be given to the 
accused juvenile, his or her parent, guardian or cus
todian and their attorney(s) upon the determination 
that the juvenile will be detained. 



1. If the notification fails to produce the juvenile's 
parent, guardian or custodian, the hearing should 
take place in the absence of such a person. 

2. If counsel is not present at the initial detention/ 
shelter care hearing, a second hearing should be 
held with counsel within two court days. 

3. No waiver of any constitutional or statutory right 
of the juvenile should be considered valid unless 
made in writing by the juvenile and his or her coun-
sel. ' 

4. At the detention/shelter care hearing, all rele
vant and material evidence helpful in determining 
the need for detention or shelter care may be ad~ 
mitted by the court. The judge, in determining the 
appropriateness of release should consider the 
following factors: 

a. The nature and circumstances of the offense 
charged; 

b. The weight of evidence against the juvenile; 
c. The juvenile's ties to the community; 
d. The juvenile's record of adjudications, if any; 
e. The juvenile's record uf appearance at previ

ous court proceedings or of flight to avoid 
court action. 

5. The juvenile and his or her attorney and parent, 
guardian or custodian should have full access to all 
information and records upon which the judge relies 
in refUSing to release the juvenile from detention or 
sheiter care, or in Imposing release conditions or 
supervision. 

In matters involving delinquency complaints, the 
burden shall be on the State to demonstrate that 
there is probable cause to believe that an act of de
linquency has been committed and that the juvenile 
has committed the act. Release by the court shall be 
mandatory where the State fails to establish proba
ble cause. 

1. Where a juvenile has been detained, a hearing 
as to probable cause should be held within two court 
days. 

2. Upon request of a juvenile who has not been 
detained, a hearing as to probable cause should be 
held within a reasonable time period. 

3. Whenever possible, the judge who presides 
at the detention or probable cause hearing should 
not preside at the adjudicatory hearing. 

If a Juvenile remains in detention or shelter care 
after an initial detention/shelter care hearing, an 
Intake officer should explore the appropriateness of 
alternatives to continued detention. A report on these 
investigations as well as any Information which the 
juvenile's attorney may wish to add should be pre
sented to the court at a detention/shelter care review 
hearing to be held within 14 days of the Initial hear
ing. Continued detention or shelter care review hear
ings should be automatically scheduled at inter
vals not to exceed 14 days. 

Adjudicatory hearings should be scheduled and 
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held within 30 days If a juvenile is detained or placed 
in shelter care. A detained juvenile who, through no 
fault of his or her own or counsel, has not had a 
hearing within this time period should be released 
on conditions he or she is able to meet pending 
court action. 

Standard 3. 7 Post~Dispositional 
Detention/Shelter Care 

Wherever possible, juveniles who have been adju
dicated should be released in the custody of a parent, 
guardian or custodian pending disposition. Immedi
ately upon disposition the State should be responsi
ble for providing post-dispositional care for those 
juveniles necessitating residential placement. Legis
lative funding should be provided to enable the State 
to assume this responsibility. 

1. Juveniles receiving dispositions involving resi
dential placements should be immediately placed. 

2. Where placement cannot be effected immedi
ately, juveniles should, whenever possible, be held 
in the custody of a parent, guardian or adult custo~ 
dian. 

3. Where immediate placement or release to a 
parent, guardian or custodian Is not possible, the 
State shall be responsible for developing alternative 
interim arrangements. 

4. Juveniles who receive dispositions involving 
noncorrectional placement should not be held in de
tention pending such placement. 

5. Diagnostic and treatment resources should be 
available to juveniles upon disposition, 

6. Where a juvenile has been adjudicated and a 
noncorrectional residential placement is contem
plated, the Division of Youth and Family Services or 
other appropriate authority should be notified of the 
matter upon adjudication so that a recommendation 
for disposition can be made. 

7. Court liaison positions should be established 
between the Division of Youth and Family Services 
or other appropriate authority and each Juvenile and 
Domestic Relations or Family Court. 

St{~ndard 3.8 Rights of Dotained 
Juveniles 

Each Juvenile and Domestic Relations or Family 
Court jurisdiction and all facilities for the detention or 
shelter care of juveniles should immediately adopt 
policies and procedures to ensure that the rights of 
juveniles detained while awaiting a court hearing or 
awaiting disposition are observed. Juveniles so de
tained should be entitled to the same rights as those 
juveniles released pending a hearing or disposition 
except where the nature of confinement requires 
modification. These rights include but are not limited 
to the following: 



· 1. The right to have access to the court to present 
any issue cognizable therein, including challenging 
the legality Of their confinement and seeking redress 
for illegal conditions or manner of treatment while 
detained. 

2. The right to have access to legal materials and 
assistance, through counsel with problems or pro
ceedings relating to their custody, control, manage
ment or lega! :1ffairs while detained. 

3. The right to be free from personal abuse by 
facility staff or other juveniles. 

4. The right to a healthful place in which to live. 
5. The right to adequate medical care to include 

emergency medical treatment on a 24-hour basis. 
6. The right to an adequate education. 
7. The right to be free from illegal searches and 

seizures. 
8. the right not to be subjected to discriminatory 

treatment based on age, race, religion, nationality, 
sex or other such factors. 

Each deterltion and shelter care facility immedi
ately should adopt policies and procedures to ensure 
proper redress where a juvenile's rights as enumer
ated above are abridged. Administrative remedies, 
not requiring the intervention of court. should include 
but not be limited to the following: 

1. Procedunes allowing a juvenile to seek redress 
where he or she believes rights have been or are 
about to be violated. Such procedures should be con
sistent with Standard 3.13, "Grievance Procedure for 
Juveniles in Detention or Shelter Care." 

2. Policies of inspection and supervision to assure 
periodic evaluation of institutional conditions and 
staff practices that may affect the juvenile's rights. 

3. Policies which provide for the following: 
a. Assure wide distribution and understanding of 

the rights of juveniles among both juveniles 
and facility staff. 

b. Provide that the intentional or persistent viola
tion of a juvenile's rights is justt:ication for 
removal from office or employment, of any 
staff member. 

Standard 3.9 Responsibilities of De
tained Juveniles 

Each Juvenile and Domestic Relations or Family 
Court jurisdiction and all facilities for the detention 
or shelter care of juveniles should immediately adopt 
policies and procedures to encourage juveniles to 
accept certain responsibilities while awaiting court 
hearing or disposition. Juveniles detained should 
have the same responsibilities as those juveniles re
leafed pending a hearing or disposition except where 
thi) nature of confinement requires modification. 

Each detention or shelter care facility shall develop 
~ si.iltement of juveniles' responsibilities to be in
e{uded as part of its orientation manual provided to 
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juveniles at admission and to staff upon hiring. This 
statement shall be subject to judicial approval and 
review prior to utilization. 

The responsibilities of detained juveniles should 
include: 

1. To recognize and respect the rights of others. 
2. To know and abide by the rules and regulations 

of the institution. 
3. To maintain neat and clean living quarters. 
4. To conduct oneself in a proper manner. 
5. To participate actively in the positive growth of 

the institution. 
6. To accept a degree of responsibility for plan

ning one's life outside the institution and for the fu
ture. 

Standard 3.10 Access to the Public 

Each detention and shelter facility should develop 
and implement policies and procedures to fulfill 
the right of juveniles to communicate with the public 
through correspondence, visits and telephone calls. 
Policies and procedures should incorporate the 
following guidelines: 

1. Juveniles should have the right to communi
cate or correspond with persons or organizations and 
to send and receive letters, packages, books, peri
odicals and any other material that can be lawfully 
mailed. 

a. Detention and shelter authorities should not 
limit the volume of mail to or from a juvenile 
under their jurisdiction. 

b. Detention and shelter authorities should have 
the right to inspect incoming mail in the 
presence of the juvenile solely for the purpose 
of examining for contraband and enclosures 
of funds. Funds may be removed from incom
ing mail and credited to the juvenile in accor
dance with facility regulations. If contraband 
is discovered, it shall be removed. 

c. Incoming and outgoing mail should not be read 
by detention and shelter authorities. 

d. Outgoing mail should not be opened by authori
ties. If there are compelling reasons to believe 
that mail may contain contraband, it should be 
examined only in the presence of the juvenile. 

e. Juveniles should receive a reasonable "'nd 
equitable postage allowance to maintain com
munity ties. 

2. Juveniles should have the right to make and re
ceive a reasonable and equit~ble number of tele
phone calls in order to encourage and maintain 
family and other relationships. 

a. Telephone calls may be limited in duration but 
not in content or the parties contacted, except 
as specifically designated by the court. 

b. Schedule::; should be devised that assign spe
cific times for the use of telephones. 



c. Under no circumstances should phone calls 
be monitored. 

d. All outgoing telephone calls made by juve
niles should be collect calls. Costs for incom
ing calls to juveniles should be borne by the 
person placing the call. 

3. Juveniles should have the right to communicate 
in person with individuals of their own choosing. 

a. The number of visitors a juvenile may receive 
at anyone time should not be limited except in 
accordance with physical restrictions. 

b. Ttle number o~ visits a juvenile may have dur
ing any visiting period or the length of any visit 
during regular visiting periods should not be 
limited. 

c. Only those individuals restricted by the court 
from visiting with the juvenile should not be 
allowed to visit. 

d. Visiting schedules should neit be limited to 
Saturdays, Sundays and holidays. Schedules 
should provide for evening visitation periods. 

e. All regulations concerning visitors and vlsiting 
hours should be subject to judicial review. 

f. The detention or shelter agency ma)~ supervise 
the visiting area In an unobtrusive manner but 
should not eavesdrop on conversation or other
wise Interfere with the participants' privacy. 

g. Detention and shelter authorities should facili
tate and promote visitation of juveniles by the 
following acts: 
(1) Providing transportation for visitors from 

terminal points of public transportation. 
In some instances, the agency may wish 
to pay the entire transpor:tation costs of 
family members where the juvenile and 
the family are indigent. 

(2) Providing appropriate rooms for contact 
visits that allow ease and informality of 
communication in a natural environment 
as free from institutional or custodial at
tributes as possible .. 

(3) Making provisions for family visits in pri
vate surroundings condu-:..1ve to maintain
Ing and strengthening famil} ties. 

4. Juveniles should be allowed to have contact 
with the communications media. 

a. Juveniles have the right to send uncensored 
letters and other communications to the media. 

b. Juveniles should be allowed to publish articles 
or books on any subject and display and sell 
original creative works. 

c. Juveniles should be entitled to receive any 
I.awful publication and, during appropriate 
hours, any radio or television broadcast. 

Standard 3.11 Searches of Juveniles 

Each detention and shelter facility should immedi
ately develop and implement policies and procedures 
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governing searches and seizures to ensure that the 
rights of juveniles under its authority are observed 
and that the security of the facility is maintained 
through methods other than routine searches wher
ever possible. 

1. Each detention and shelter facility should de
velop and present to the presiding Juvenile and Do
mestic Relations or Family Court judge for approval 
a plan for searches of the facility and juveniles ccm
fined in the facility. This plan should provide for the 
following: 

a. The chief executive officer of the facility shall 
have the sole responsibility for authorizing 
searches. In the absence of the chief executive 
officer, emergency searches shouid be carried 
out only by his or her specified designee. 

b. Avoidance of undue or unnecessary force, 
embar;assment or indignity for the juvenile. 

c. Use of nonintensive sensors and other tech
nological advances instead of body searches 
whenever feasible. 

d. Conducting searches no more frequently than 
reasonably necessary to control contraband in 
the facility or to recover missing or stolen 
property. 

e. Respect for a juvenile's rights in property either 
owned or under his or her control. 

2. Upon judicial approval, the plan for searches 
should be published and incorporated into the facility 
manua!. 

Standard 3.12 Rules of Conduct and 
Disciplinary Procedures for Juve
niles in Detention or Shelter Care 

Each detention and shelter facility should promul
gate rules of conduct and regulations for juveniles 
under its jurisdiction. These rules and regulations 
should be published in English and appropriate for
eign languages as part of the facility manual and 
made available to all juveniles and staff. Upon arrival 
at the facility, each juvenile should be provided with a 
copy of all rules and regulations and such material 
should be fully explained to the juvenile in easily 
understandable language or in his or her native lan
guage during the admission interview. Such rules and 
regulations should: 

1. Be designed to effectuate or protect an impor
tant interest of the facility or program for which they 
are promulgated. -

2. Be the least drastic means of actlieving that 
interest 

3. Be specific enough to give juveniles adequate 
notice of what is expected of them. 

4. Be accompanied by a statement of the range of 
sanctions that can be imposed for violations. Such 
sanc~lons should be proportionate to the gravity of 
the rule and the severity of the violation. 

1 
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5. Be promulgated after appropriate consultation 
with juveniles, staff and other interested parties. 

6. Be periodically reviewed and updated where 
necessary. Copies of all revised rules and regulations 
should be distributed tl') all juveniles and staff and 
included in the facility manual. 

Detention and Shelter agencies in promulgating 
rules of conduct should not attempt generally to 
duplicate criminal law. Where an act is covered by 
administrative rules and statutory law the following 
should govern: 

1. Acts of violence or other serious misconduct 
should be referred to court and not be the subject of 
administrative sanction. 

2. Where a complaint has been filed as a result 
of such action, disciplinary action should be deferred. 

3. Where a complaint is dismissed, the detention 
or shelter authority should not take further punitive 
action. 

Each detention and shelter facility immediately 
should adopt disciplinary procedures consistent with 
constitutional requirements for due process for juve
niles residing therein. Minor violations of rules of con
duct are those punishable by no more than a repri
mand, or loss of commissary, entertainment or rec
reation privileges for not more than 24 hours. Rules 
governing minor violations should provide the follow
ing: 

1. Prescribed sanctions cannot be imposed by 
staff without the prior approval of the supervisor and 
withou: ;nforming the juvenile of the nature of his or 
her mIsconduct and giving him or her a chance to 
explain or deny it. 

2. If a report of the violation is placed in the juve
nile's file, a copy should be furnished to the juvenile. 

3. The juvenile should be provided with the oppor
tunity to appeal the appropriateness of staff action to 
an impartial discipline or hearing board. 

4. Where the appeal decision finds that the juve
nile did not commit the violation, all references to the 
incident should be removed from the juvenUe's 
records. 

Rules governing major violations should provide 
for the following: 

1. An Investigation of the charges should be con
ducted by staff at the supervisory level prior to the 
scheduling of a hearing. 

2. A disciplinary hearing should be held no later 
than 48 hours after the charges are made. 

3. The hearing should be held before an impartial 
board composed of at least three staff members, one 
drawn from the custodial staff and two or a majority 
from the medical, administrative. social work, edu
cational or treatment staff. 

4. Advance written notice of the charges should 
be given to the jINenile no less than 24 hours prior 
to the hearing. 

5. The juvenile should be allowed to designate a 
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representative of his or her own choosing to provide 
assistance at the hearing. The representative should 
be given time to speak with the juvenile and prepare 
an adequate defense. 

6. The juvenile should be allowed to present evi~ 
dence and witnesses on his or her own behalf and to 
confront and cross-examine witnesses against him 
or her. 

7. The hearing board should be required to find 
sUbstantial evidence of guilt before imposing a sanc
tion. 

8. Tho hearing board should be required to render 
Its decision in writing setting forth its findings as to 
controverted facts. its conclusion and the sanction 
imposed. A copy of the decision is to be. given to the 
juvenile. 

9. If the hearing board finds that the .iuvenile did 
not commit the Violation, all references to the 
charge are to be removed from the juvenile's records. 

Rules governing major violations should provide 
for the automatic internal review of the hearing 
board's decision by the chief executive officer. The 
reviewing authority should be authorized to accept 
the decision, order further proceedings or reduce the 
sanction imposed but may not Increase the sanction. 
The juvenile should be allowed to appeal the deci
sion to the Department of Corrections (detention 
centers) or Department of Human Services (shel
ters) . 

1. The following sanctions should be expressly 
prohibited: 

a. Corporal punishment. 
b. The use of physical force by facility staff except 

as necessary for self-defense, protection of 
another person from imminent physical attack, 
or prevention of riot or escape. 

c. Any deprivation of clothing. bed and bedding, 
light, ventilation. heat, exercise, balanced 
diet, or hygienic necessities. 

d. Any act or lack of care, whether by willful act 
or neglect, that injures or significantly impairs 
the health of arlY juvenile. 

e. Infliction of m<'lntal distress, degradation. or 
humiliation. 

2. The temporary restriction or isolation of a juve
nile should not be used as a punitive measure but 
may as a last resort be used as a process for' the re
moval of an individual from a group for the purpose 
of restoriog and maintaining safety and the protec
tion of all perS(Jns within the facility. 

a. Temporary restriction should be instituted ac~ 
cording to explicit regulations and shOUld 
not extend beyond two hours duration. 

b. Juveniles temporarily restricted should be un~ 
der constant supervision for the dUration of 
that restriction. 

c. Juveniles temporarily restricted should be 
visited immediately after such rastrictlon by a 
counselor or other professional staff member. 



d. Whenever a juvenile is so restricted, the facts 
of the incident should be recorded and filed. 

Standard 3.13 Grievance Procedure 
for Juveniles in Detention or Shel
ter Care 

Each detention and shelter agency should develop 
and implement a grievance procedure consistent 
with constitutional requirements for due process. 
Written grievance procedures should be furnished 
to all juveniles and staff as part of the rules and regu~ 
lations manual of the facility. Grievance procedures 
should have the following elements: 

1. Each juvenile under the authority of the facility 
should be entitled to report any grievance and should 
not be subject to any adverse action as a result of 
filing the report. 

2. Grievances should be transmitted without al
teration, interference or delay to the board or com
mittee designated as responsible for receiVing and 
investigating grievances and recommending action. 

3. The grievance board or committee should te 
composed of at le?st three staff members, one drawn 
from the custodial staff and two or a majority drawn 
trom the medical. administrative, social work, edu
cational or treatment staff. 

4. Promptly after receipt, each grievance should 
be investigated by the grievance authority. Investi
gations are to include an interview of the juvenile. 
Upon the completion of investigation, the grievance 
authority should submit to the chief executive offi
cer of the facility a report which sets forth the find
ings of the investigation and a recommendation. A 
copy of the report is to be furnished to the juvenile 
reportin~ the grievance. The chief executive officer 
should respond to each such report, indicating what 
disposition wili be made in the matter. A written re
sponse should be provided to the juvenile reporting 
the grievance. If the juvenile is not satisfied with the 
reply, he or she may request an internal hearing and/ 
or may file an appeal to the Department of Correc
tions (detention centers) or Department of Human 

...§..ervices (shelters). 

Standard 3.14. Detention and Shelter 
Care Education Programs 

Juveniles held in detention or shelter care should 
be afforded access to the educational institution they 
normally attend or, where this is not possible, to an 
equivalent educational program either in the com
munity or within the facility. 

The board of chosen freeholders of any county in 
which there is located a detention or sr.elter facility 
should establish and implement an educational pro
gram to provide each juvenile placed in such a facili-
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tv with educational opportunities to include tutorial, 
remedial, vocational and COUnseling services, in ac
cordance with guidelines to be promulgated by the 
Department of Education. 

1. Educational prograt11!;: sr.l..1uld provide the fol
lowing: 

a. Educational opportunities and services to meet 
the needs of each juvenile based on his or her 
age, level of ability, previous educational ex
perience, length of placement in such' facility 
and reason for placement in such facility. 

b. Afford appropriate credit and certification for 
the successful completion of particular 
courses or activities. Credits earned during a 
juvenile's stay in detention or shelter car'e 
should be transferred to his or her regular 
school. 

c. Utilize the services of educators and the facili
ties of public and nonsectarian private schools 
in the loca.l community, where appropriate. 

d. Provide for the maintenance of records con
cerning each juvenile's educational program. 

e. Juvenile involvement in in-house school pro
grams other than home instruction for at least 
the minimum tir:;e prescribed by law. 

f. Compliance with all county and Statf~ aca
demic reqUirements pertaining to juveniles. 

g. Aid and assist in the re-entry of juveniles in the 
school they normally attended upon release 
from detention or shelter care without any loss 
in academic standing. 

h. Maintenance of a facility library adequately 
stocked with appropriate reference materials 
and books, magazines and recordings of in
terest to juveniles. 

2. The boards of chosen freeholders should be 
authorized to assess the board of education of the 
school district of any juvenile placed in a detention or 
shelter facility for the cost of such educational ser
vices. 

The State Department of Education should be re
sponsible for promulgating program guidelines for 
implementation by the boards of chosen freeholders 
of educational programs within detention and shel
ter facilities. Such guidelines should include but not 
be limited to curriculum offerings, time devoted to 
instruction, qualifications of teachers, teacher-pupil 
ratios and requirements for facilities, equipment, 
materials and supplies. 

Standard 3.15 Visits to Detention and 
Shelter Facilities 

I n acknowledgement of the joint responsibility of 
juvenile justice system components to alleviate the 
volume, duration and negativl3 conditions of juvenile 
detention, the following visits are recommended: 

1. Each juvenile or family court judge should visit 
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each detention and shelter facility under his or her 
jurisdiction within 60 days of appointment and twice 
every year thereafter. 

2. The prosecutor and every assistant prosecutor 
assigned to juvenile matters should visit each deten
tion and shelter facility in his or fler jurisdiction with
in 60 days of appointment or assignment to the juve
nile section and twice every year thereafter. 

3. Defense counsel should visit each juvenile cli
ent once every 14 days to review the well-being of the 
juvenile and conditions of the facility. Reports of 
visits should be retained in case files. 

Standard 3.16 Juvenile Detention and 
Shelter Personnel Planning 

Each jurisdiction should re-examine its personnel 
policies and procedures for detention and shelter 
personnel and make such adjustments as may be 
indicated to ensure that they are compatible with and 
contribute toward the goal of reintegrating juveniles 
into the community without any unnecessary involve
ment with the juvenile justice system. 

Personnel policies and procedures should reflect 
the foilowing considerations: 

1. There should be no discriminatory employment 
practice on the basis of age, race, religion, sex or 
national origin. 

2. All personnel should be removed from political 
influence and promoted on the basis of merit. 

3. Specific job descriptions and specifications 
should be prepared for all personnel. Said job de
scriptions and specifications should be as detailed 
and as specific as possible, and should require ex
perienced, specialized professionals. Relevant test
ing guidelines with respect to filling said positions 
should be c~tablished. The Department of Civil Ser
vice should be required to solicit and give considera
tion to job descriptions, duties and qualifications of 
personnel and testing recommendations from prac
titioner organizations directly connected with deten
tion and shelter operation and/or supervision. 

4. All personnel should receive salaries com
mensurate with their 8ducation, trainin$' and experi
ence and comparable to the salaries of administi!Ol
tive and governmental positions requiring similar 
qualifications. 

5. Job functions and spheres of competency and 
authority should be clearly outlined. 

6. Staffing patterns should provide for the use of 
professional personnel, administrative staff, indigen
ous community workers and counselors. 
...... ·7. Particular care should be taken in the selection 
of line personnel whose primary function is the deli
very of programs and services. Personnel should be 
selected on the basis of their capacity to relate to 
youth and to other agencies and their willingness to 
cooperate with them. 

221 

8. The employment of rehabilitated ex~offenders, 
paraprofessionals and volunteers should be actively 
pursued. 

9. All new employees should be provided with an 
extensive orientation program to include familiariza
tion of the faciliN's purpose and objectives, pro
grams, procedures, grievance and disciplinary pro
cedures, plan for searches and the rights and respon
sibilities of juveniles including procedures for safe
guarding juveniles' rights. New staff members should 
receive a copy of the facility manuaf upon assuming 
employment. 

10. In-service staff development and training pro
grams should be provided on a periodic basis. In 
additiol1 to youth behavior, counseling and crisis 
intervention, regularly scheduled training programs 
should cover constitutional rights, protections and 
other legal issues to keep policies and procedures 
current with new developments and legal require
ments. 

Standard 3.17 State Inspection of 
Juvenile Detention/Shelter 
Facilities 

The State Department of Human Services should 
periodically and at least every six months conduct 
announced and unannounced inspection visits of 
each juvenile shelter locality. Similar visits of deten~ 
tion centers should be conducted by the State De
partment of Corrections. Written reports should 
be filed within 30 days of each inspection. All such 
reports should be compiled on a periodic basis and 
submitted to the appropriate governing authority and 
made available to the public. 

1. Inspection of facilities should ensure compli
ance with promulgated standards and requirements. 
At minimum. the following should be subject to in
spection: 

a. Administrative area, including record keeping 
procedures; 

b. Health and medical services; 
c. Juveniles' leisure activities; 
d. Juveniles' employment, if any; 
e. Juveniles' education, work, recreation and 

other such programs; 
f. Juveniles' housing; 
g. Food service; 
h. Observation of rights of juveniles. 
2. All books, records, accounts and reports of 

each facility should be available for review. Inspec
tors shall also observe and interview juveniles . 

3. Should any facility fail to comply with any mles, 
regulations or standards. notification should be given 
citing violations. Such violations should be corrected 
and approved within 60 days. 

4. If violations are not corrEicted as required or 
if severe violations are found to exist, speCification 



should be withdrawn and no new commitments 
should be made. 

5. Once specification is withdrawn, presently de
tained juveniles should be relocated to facUities that 
meet established standards, rules and regulations 
until a new or renovated facility is available or until 
conditions are corrected' and specification is re
stored. 

Standard 3.18 Juvenile Detention ~nd 
Shelter Faoility Planning and 
Evaluation 

Each jurisdiction should take the following princi
ples into consideration in evaluating present deten
tion and shelter facilities and in planning renovations 
or new construction. 

1. Detention and shelter facilities should be lo
cated in the community, and should be easily acces
sible to court and community resources. Facility 
planning and locations should: 

a. Develop, maintain and strengthen juveniles' 
ties with the community. Convenient access to 
work, school, family, recreation, professional 
services and community activities should be 
maximized. 

b. Increase the likelihood of community accep
tance, the availability of contracted programs 
and purchased professional services and at
tractiveness of volunteers, paraprofessionals 
and professional staff. 

c. Afford easy access to the courts and legal 
services to facilitate intake screening, pre
disposition investigations, post-dispositional 
programming and pre-hearing detention and 
shelter care. 

2. Under no cirCUmstances should a shelter facili
ty be part of any detention center, adult jail or lockup 
or other restrictive, secure facility .. Detention centers 
shall not be part of or connected to any adult jail 
lockup or other restrictive, secure facility. 

3. A spatial "activity design" should be developed. 
a. Planning of sleeping, dining, counseling, visit

ing, movement, programs and other functions 
should be directed at optimizing the conditions 
of each. 

b. Unnecessary distance between staff and resi
dent territories should be eliminated. 
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c. Transitional spaces should be provided that 
can be used by "outside" and resident parti
cipants and give a feeling of openness. 

4. Security should not be viewed as an indispen
sable quality of the physical environment but shOUld 
be based on a combination of staffing patterns, 
technological devices and physical design. 

5. Facility programming should be based on inves
tigation of community resources with the contempla
tion of full use of these resources, prior to determina
tion of the facility's in-house program requirements. 

6. Detention and shelter facilities should have ac
cess to a full range of supportive programs, including 
education, library, recreation, arts and crafts, 
music, drama, writing and entertainment. Outdoor 
recreational areas are essential. 

7. Citizen advisory boards should be established 
to pursue development of in-house and community
based programs and alternatives to detention. 

8. No new facility for detaining juveniles awaiting 
court action should be constructed and no new funds 
should be appropriated or made available for such 
construction until an inventory of eXisting facilities 
has been completed and assessed. 

9. A quota of available beds should be determined 
for each facility and should serve as a mandatory 
ceiling on the number of juveniles who can be held 
in detention or shelter care at anyone time. 

10. An inventory of juvenile detention and shelter 
facilities in each county should be conducted and 
published annually to assist in detention and shelter 
planriing and evaluation. Such inventory should in
clude the following elements: 

a. Places of secure and nonsecure detention and 
capacities; 

b. Average daily population and turnover; 
c. Annual number of admissions; 
d. Range of duration in detention and shelter 

care; 
e, Annual number of juvenile days in detention 

and shelter; 
f. Costs of detention and shelter care; 
gl. Trial status of those in detention and shelter 

care; 
tl. Reasons for termination of detention and shel

ter care; 
i. Disposition of detention and shelter care 

cases; 
j. Correlation of detention and shelter care to 

post-adjudication dispositions. 

~ 
I 



J 

, 
I 

STANDARDS FOR THE 

JUVENILE JUDICIAL PROCESS 
Pre-Adjudicatory Procedures 

Standard 4.1 Redefining the Jurisdic
tion of the Juvenile Court 

Juvenile court jurisdiction should be redefined, and 
applicable statutes and court rules amended as 
follows: 

1. Court jurisdiction over status offenses should 
be eliminated. Municipal, county and State agencies 
should be required to provide services for juveniles 
and the families of juveniles who are in need of ser
vices to prevent delinquent behavior." 

2. It should be the policy of the court that, at the 
dispositional stage of a delinquency matter, the 
family should be involved in the rehabilitative pro
cess. Juvenile court judges should consider the 
whole family in formulating an appropriate disposi
tion and should encourage and recommend parental 
participation on a voluntary basis. 

Standard 4.2 Notification of Rights 

Court procedures prior to adjudication in delin
quency cases should conform to due process re
quirements. Except for the right to bail, indictment 
and trial by jury, juveniles should have all the proce
dural rights given to adult criminal defendants includ
ing the right to ask for a public hearing. 

Written notification of a juvenile's rights should be 
given to the juvenile and his or her parent, guardian 
or custodian present at all proceedings. Rights 
should be explained in easily u:,lderstood language 
and, where necessary, in the \\ecipient's dominant 
language. Such rights should be explained by the 
judge when given in r:3 or her presence. 

In addition to the right to counsel, juveniles should 
have the following rights: 

1. Timely written notice of the proceeding and of 
his or her legal rights. 

2. The presence of hIs or her parent, guardian 
or custodian or a nonlegal advocate. 

3. The assistance of an interpreter when neces-
sary. 

4. The privilege against self-incrimination. 
5. A probable cause hearing if detained. 
6. Confrontation and cross-examination of wit

nesses. 

• See accompanying commentary tor full discussion of alter
native handling of status offenders. 
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Standard 4.3 The Juvenile's Right to 
Counsel 

A juvenile shall have the effective assistance of 
counsel in all court proceedings. The counsel man
datory-no counsel mandatory calendaring system 
should be eliminated and all adjudicatory hearings 
should be held with counsel, Generally. cases which 
previously would have been scheduled on the no 
counsel mandatory calendar should be considered 
for diVersion at the intake level. 

1, Juveniles shall have the right to be represented 
by independent counsel. If counsel is not otherwise 
provided for the juvenile. the court should ensure that 
counsel is assigned or public representation proVided 
if the juvenile and his or her parents, guardian or 
custodian are indigent. 

2. If a juvenile who has not consulted an attorney 
indicates his or her intention to waive the assistance 
of counsel, an attorney should be provided to consult 
with the juvenile and his or her parents, guardian or 
custodian. The court should not accept a waiver of 
counsel unless it determines after thorough inquiry 
that the juvenile has conferred at least orlce with an 
attorney and is waiving the right competently. volun
tarily and with a full understanding of the circumstan
ces. 

3. Juveniles shall have the same right to counsel 
at all pre-court hearings as are afforded adults. When 
any statement is taken from a juvenile while in cus
tody and the juvenile has waived his or her right to 
counse!, the judge in determining the voluntariness 
of waiver shall consider the juvenile's age and all 
circumstances surrounding the interrogation to de
termine if the utmost fairness was employed by the 
interrogating authorities. The judge shall also con
sider if the interrogating authorities employed all 
reasonable means to contact a parent, guardian or 
custodian prior to questioning, These inquiries shalt 
be in addition to those inquiries to determine volun
tariness of waiver as are used in adu.1t cases. 

Standard 4.4 Notification of Complaint 
and Need for Counsel 

Promptly after a delinquency complaint is filed in 
court, the juver'lile and his or her parents, guardian 
or custodian should be notified of the contents of the 
complaint, the charges made, the juvenile's rights as 
enumerated in Standard 4.2 and the possible conse~ 
quences of the delinquency complaint. 



1. Juveniles in custody should be informed of the 
above at the start of thE: initial detention hearing. 

2. For juveniles who are not detained, written 
notification of the above should be sent to the juve
nile and his or her parents, guardian or custodian as 
soon as possible. 

3. Promptly after a determination is made to 
schedule a complaint for an adjudicatory hearing, the 
juvenile and his or her parents, guardian or custo
dian should be notified that counsel should be re
tained and if counsel cannot be afforded or is not 
otherwise provided, arrangements should be made 
to provide public counselor to have counsel ap
pointed. 

Standard 4.5 Juvenile Court Calen
daring 

Juvenile court cases should be processed without 
delay. For delinquency matters, the following time 
tab!/; should govern the court calendar: 

1. Detention hearings within 24 hours of a juve
nile's detention. 

2. Where counsel was not present at the initial 
detention hearing and the juvenile has not been re
leased, a second detention hearing scheduled with 
counsel within two court days. 

3. Continued detention review hearings every 14 
days. . 

4. Adjudicatory hearings scheduled within 15 days 
from the filing of complaint for juveniles who are de
tained and 30 days from the filing of a complaint if 
not detained. 

5. Disposition hearings within 14 clays of adjudi
catory hearings if detained and within 21 days in all 
other cases. 

The court calendar should, where possible, be 
structured so as to avoid having a judge with pre
judicia! contacts with a case preside at the adjudi
catory hearing. 

Calendaring should follow a policy favoring hear
ing priorities for: 

1. Young, immature and emotionally troubled 
juveniles; 

2. Juveniles detained or removed from their usual 
home environment; and 

3. Where an immediate adjudicatory hearing 
would best serve the interests of the juvenile and the 
community. 

Standard 4.6 Discovery and Disclo
sure 

Discovery in delinquency matters should be as full 
and free as possible. Discovery inspection and depo
sition practices should be identical to criminal court 
practices as mandated by the Court Rules Governing 
Criminal Practice (R. 3:13-1,2,3). 
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Standard 4.7 Motion Practice 

Court rules should be developed similar to R. 3: 10 
for the regulation of motion practice in juvenile or 
family court, requiring motions normally to be made 
in writing and when appropriate to be supported by 
affidavit. The rules should specify time limits for the 
filing of motions and for serving on opposing parties 
and should prescribe procedures for securing mo
tion hearings. 

The rules governing motions should provide for 
extra-judicial conferences between the parties be
fore motions are argued, whenever discovery motions 
are filed and in other appropriate circumstances. 

Requests for continuances should be made in the 
usual course of motion practice. Untimely motions 
for continuances should be granted only for exigent 
reasons. 

Standard 4.8 Referral to Climinal 
Court 

Any juvenile. 16 years of age or older, who is 
charged with delinquency may, only after advice of 
counsel, elect to have the case transferred to the 
appropriate court and prosecuting attorney having 
jurisdiction. The juvenile court judge shall inc!ude in 
his or her opening statement notification of the right 
of the juvenile to request that the matter be referred 
to another court. If the juvenile makes such a re
quest, ~.tl:le judge shall forthwith refer the complaint 
to the appropriate prosecuting attorney. 

The court may, without the consent of the juve
nile and after a waiver hearing, waive jurisdiction 
over a case and refer that case to the appropriate 
court and prosecuting attorney having jurisdiction if 
it finds: 

1. The juvenile was 16 years of age or older at the 
time of the charged delinquent act; and 

2. There is probable cause to believe that the ju
venile committed an act which would constitute homi
cide or treason if committed by an adult; or commit
ted an offense against a person in an aggressive, vio
lent and willful manner; or committed a delinquent 
act which would have been a violation of section 19 
of the Controlled Dangerous Substances Act exclud
ing marijuana offenses if committed by an adult and 
the juvenile. at the time the act was committed, was 
not dependent upon any controlled dangerous sub
stance as defined by the Controlled Dangerous Sub
stances Act; and 

3. The court is satisfied that the adequate protec
tion of the public requires waiver and is satisfied 
there are no reasonable prospects for rehabilitation 
of the juvenile prior to his or her attaining the age of 
majority by use of the proceedings, services and 
facilities available to the court pursuant to law. 



Waiver hearings before the court shall be con
strued as preliminary in nature, and the court shall 
provide where appropriate for the representation of 
the juvenile and his or her parent, guardian or custo
dian. No testimony of a juvenile at such a hearing 
shall be admissible for any purpose in any hearing 
to determine delinquency or guilt of any offense. 

The court or the prosecuting attorney may institute 
waiver proceedings. A motion for a hearing should 
be filed within seven days of notification of filing a 
complaint and a hearing on the motion should be 
held within 10 days of the motion. 

Adjudication 

Standard 4.9 Requisites for Adjudica
tion Proceedings 

A written complaint giving the juvenile notice of the 
charges is a prerequisite for beginning adjudication 
proceedings. Adjudicatory hearings should not begin 
without the presence of the juvenile, the complainant 
and attorneys for the juvenile and the State. The 
juvenile's parents, guardian or custodian should be 
present throughout the proceeding. A guardian ad 
litem should btJ appointed for the juvenile whose 
parents, guardian or custodian are hostile or non
supportive or who fail to appear. 

Complaints should be allowed to be amended with 
the court's permission prior to an admission to the 
charges or at Or before the close of the State's case. 

Standard 4.10 Acceptance of an 
Admission to a Delinquency 
Complaint 

Prior to accepting an admission to a delinquency 
complaint, the judge should inquire thoroughly into 
the circumstances of that admission. The judge 
should, in the first instance, determine that the juve
nile has the capacity to understand the nature and 
consequences of the proceeding and his or her legal 
rights and should determine whether the admission is 
knowingly and voluntarily offered. 

1. I n making such an inquiry, the court should 
address the youth personally, in simple language, 
and determine that he or she understands the nature 
of the allegations. 

2. The court should satisfy itself that the juvenile 
understands the nature of those rights which are 
waived by an entry of an admission and the conse
quences of waiving them. 

3. The court should inform the juvenile of the most 
restrictive disposition which could be imposed. 

4. NotWithstanding the acceptance of a plea of 
admit, the court should not enter a judgment upon 
such plea without making such inquiry as may 
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satisfy it that there is a factual basis for the plea. 
5. Except 'where the parent or guardian Is the 

complainant, the court should consider the parent's 
or guardian's responses in determining whether to 
accept or reject a tendered plea of admit. 

The judge should not participate in plea discus~ 
sions or negotiations. If a tentative plea agreement 
has been reached between the prosecuting attorney 
and the juvenile through defense counsel which con
templates entry of an admission in the expectation 
that other charges before the court will be dismissed 
or that disposition consessions will be granted, upon 
request of the parties the judge may permit the dis
closure to the court of the tentative agreement and 
the reasons therefore in advance of the time for ten
der of the admission. The judge may then indicate to 
the prosecuting attorney and defense counsel whe
ther he or she will concur in the proposed disposition 
if supported by information in the subsequent social 
investigation or pre-disposition report. 

1. When an admission is tendered or received as 
a result of a prior plea agreement, the judge should 
give Ule agreement due consideration, but notwith
standing its existence, should reach an independent 
decision on whether to grant charge or disposition 
concessions. 

2. Pleas of admission should not be accepted by 
the court without determining that the plea is volun
tary and informing the juvenile that any concessions 
recommended by the prosecuting attorney are not 
binding on the court. 

3. Means of coercion as outlined in Trial Prepara
tion Standard 9.5 should render any admission unac
ceptable. 

4. The court should not impose upon a juvenile 
any disposition in excess of that which should be 
justified because the juvenile has chosen to require 
the prosecuting attorney to prove his or her guilt 
beyond a reasonable doubt at a hearing rather than 
to enter a plea of admission. 

Standard 4.11 Plea Withdrawal 

If the judge concurs with the plea agreement but 
later finds that the social investigation information 
does not support the recommended disposition, the 
juvenile should be asked to reaffirm or withdraw the 
plea. 

1. Prior to disposition, the court should allow a 
juvenile to withdraw an admission for any fair and 
just reason. 

2. After final disposition, the court should aI/ow 
a juvenile to withdraw a plea of admission whenever 
the juvenile proves that withdrawal is necessary to 
correct a manifest injustice. 

3. A plea of admission which is withdrawn or re
fused shOUld not be admissible as evidence in any 
subsequent proceeding against the juvenile. 



4. Where an admission is withdrawn, a different 
Judge should usually preside at the subsequent ad
judicatory hearing, 

Standard 4.12 The Adjudicatory 
Hearing 

Adjudications of delinquency should conform to 
due process requirements. The hearing to determine 
whether the juvenile is delinquent should be distinct 
and separate from the proceedings at which, assum
ing an adjudication of delinquency, a decision is 
made as to what disposition should be imposed 
concerning the juvenile. At the adjudicatory hearing, 
the State should be required to prove beyond a rea
sonable doubt that the juvenile committed the act(s) 
as charged in the complaint. 

1. At the adjudicatory hearing, the juvenile alleged 
to be delinquent should have all of the rights given a 
criminal defendant except for the right to trial by jury. 
In addition to the right to counsel and the rights spe
cified in Standard 4.1 Notification of Rights, these 
include: 

a. To confront and cross-examine witnesses. 
b. To compel the attendance of witnesses in his 

or her favor. 
c. To have applied the rules of evidence which 

apply in criminal cases. 
d. Protection against double jeopardy. 
2. The judge should not receive or review social 

history information regarding a juvenile who has not 
been adjudicated, except in pre-adjudication hear
ings in which such information is I'elevant, necessary 
and admissible. 

3. Parents and other interested persons may par
ticipate in contested adjudication proceedings at the 
discretion of the judge. In exercising this discretion, 
the judge should consider: 

a. The contribution that could b.e made to a full 
understanding of the case by the representa
tions of such persons. 

b. The extent to which denial to participate would 
be perceived as being unfair. 

c. The extent to which such participation would 
unduly delay or complicate the proceedings; 
and 

d. The prejudice to the juvenile that might result 
from such participation. 

Prosecution 

Standard 4.13 The Juvenile Prosecutor 

In each county prosecutor's office there should be 
at least one attorney designated to represent the 
State in juvenile matters. An attorney for the State, 
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hereinafter referred to as the juvenile prosecutor, 
should participate in every proceeding at every stage 
of every case subject to the jurisdiction of the family 
court in which the State has an interest The juvenile 
prosecutor shall represent the interests of the State, 
without losing sight of the purpose of the juvenile 
or family court. 

1. The juvenile prosecutor should be selected 
on the basis of education, experience and compe
tence. The juvenile prosecutor should have prior cri
minal prosecution or other trial experience. 

2. The juvenile prosecutor should devote his or 
her duties to family court matters on a full-time basis. 

3. The salary of the juvenile prosecutor and any 
assistant juvenile prosecutors should be commen
surate with other assistant prosecuting attorneys. 

4. There should be an orientation and training pro
gram for the juvenile prosecutor and for any assis
tant prosecutor assigned to juvenile matters prior to 
assuming duties. 

Standard 4.14 The Juvenile Prosec~.t
tion Unit 

The juvenile prosecutor should have available suf
ficient staff to handle all Juvenile matters in the juris
diction. Where resources permit, a separate unit 
should be established to include assistant juvenile 
prosecutors, clerical workers, para-legal workers, 
law student interns, investigators and police liaison 
officers. 

1. Where possible, prosecutors aSSigned to juve
nile matters and supporting staff should be employed 
on a full-time basis. 

2. The staff of the juvenile prosecutor's unit should 
be selected on the basis of education, experience 
and competence. 

3. Compensation for staff should be commensur
ate with the high responsibilities of the unit and com
parable to the compensation of other prosecution 
staff. 

4. The staff should represent, as much as possi
ble, a cross-section of the community including resi
dent minority groups. 

5. The juvenile prosecutor and professional staff 
should be required to participate in ongoing, in
service interdisciplinary training regarding the philO
sophy, intent and special features of the juvenile or 
family court; the problems of youth and families; 
conflicts in the community; the court process; the 
juvenile justice system and community resources 
available to assist families and youth. 

Standard 4.15 Duties and Responsi
bilities of Juvenile Prosecutors 

The primary duty of the juvenile prosecutor is to 



seek justice; to fully and faithfully represent the in
terests of the State without losing sight of the philoso
phy and purpose o(the juvenile or family court. At 
the adjudication phase, the juvenile prosecutor 
should assume the traditional adversary role. 

It is the duty of the juvenile prosecutor to know and 
be guided by the standards of professional conduct 
as defined in the codes and canons of the legal pro
fession and in the prosecution standards recom
mended by this Advisory Committee (See Prosecu
tion and Defense Standards in this report). I n particu
lar, the juvenile prosecutor's relationships with other 
participants in the juvenile justice system should 
conform to the following: 

1. The juvenile prosecutor should take an active 
role in preventing delinquency and protecting the 
rights of youth and the public. 

2. The juvenile prosecutor should be available to 
advise the juvenile or family court intake unit regard
ing the legal sufficiency of complaints. 

3. The juvenile prosecutor should take an active 
role in disposition hearings and should present an 
independent recommendation for disposition. 

4. The juvenile prosecutor should evaluate dispo
sitional programs and inform the court of those pro
grams which fail to provide the treatment contem
plated by the court. 

5. Where possible, the juvenile prosecutor or a 
prosecuting attorney with experience in handling 
juvenile matters should represent the State's interest 
in all appeals, probation and parole revocations, peti
tions for modifications of disposition and all collateral 
proceedings attacking orders of the juvenile or 
family court. 

Defense 

Standard 4.16 Counsel for Juveniles 
and Families in Court Proceedings 

The potential for conflict of interest between an 
accused juvenile and his or her parents, guardian or 
custodian shall be clearly recognized and acknowl
edged. In every case, doubt as to a conflict shall be 
resolved by the appointment of separate counsel for 
each. All parties shall be informed by the initial at
torney that he or she is counsel for the juvenile, and 
that in the event of disagreement between parent, 
guardian or custodian and the juvenile, the attorney 
is required to serve exclusively the interests of the 
accused juvenile who is his or her client. 

1. Every juvenile defendant should be represented 
by counsel. Where legal representation is not other
wise provided, the court should appoint counsel, 
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without cost if necessary, for any juvenile whose 
liberty, custody or status may be affected by delin
quency, neglect or abuse complaints; child custody; 
termination of parental rights or civil commitment 
prn:;~edings. 

2. Counsel for the juvenile should be independent 
of counsel for any other litigant. 

3. Legal representation should be made available 
at the earliest feasible stage of delinquency and other 
juvenile or family court proceedings. Cooperative 
arrangements between court intake units and inde
pendent counsel for the juvenile should be initiated 
so that counsel call be made available where neces
sary on an as needed basis. 

4. Separate counsel should be available to!he re
spondent parents, including the father of an i/legiti
mate child, or other guardian or custodian in a ne
glect, abuse or dependency proceeding. 

Standard 4.17 General Duties and 
"Responsibilities of Counsel for 
Juveniles ~n Court Matters 

The principal duty of counsel for juveniles in court 
matters is to represent zealously a juvenile's inter
ests under the law. In doing so, it is appropriate and 
desirable for counsel to advise the juvenile as to the 
legal and social consequences of any decision he or 
she might make, as well as to advise the juvenile to 
seek the counsel of parents or others in making that 
decision. The detBrmlnation of the juvenile's interests 
in any proceeding is ultimately the responsibility of 
the juvenile after fu/l conSUltation with his or her at·· 
torney. 

An attorney representing a juvenile subject to 
court proceedings should inquire thoroughly into all 
circumstances that a careful and competent person 
in the juvenile's position would consider in determin
ing his or her interests in the proceeding. When the 
juvenile is the respondent, the attorney should re
quire proof of the facts necessary to sustain juris
diction and, if jurisdiction is sustained, take the posi
tion requiring least instrusive intervention justified by 
the juvenile's circumstances. I n representing a 
juvenile in abuse, neglect, custody or adoption pro
ceedings, the attorney may limit his or her activity 
to presentation and examination of material evidence 
or may adopt the position requiring the least lntru~ 
sive intervention justified by the juvenile's circum· 
stances. 

It is the duty of defense counsel for juveniles In 
court matters to know and be guided by the stan
dards of professional conduct as defined in the codes 
and canons of the legal profession and in the de
fense standards as recommended by this Advisory 
Committee (see Prosecution and Defense Standards 
in this report). 



Standard 4.18 Duties and Responsi
bilities of Counsel for Juveniles 
During th(~ !nitial, Pre-Adjudication 
and Adjudication Stages 

Legal representation during the initial, pre-adjudi
cation and adjudication stages should be guided by 
the following principles. 

1. I mmediately upon initial contact, defense coun
sel should inform a juvenile of his or her rights and 
pursue any investigatory or procedural steps neces
sary to protect the juvenile's interests. Counsel 
should confer with the juvenile without delay and as 
often as necessary to ascertain all relevant informa
tion knowll to the juvenile. 

2. It is the duty of the defense counsel to conduct 
a prompt investigation of the circumstances of the 
case. Where circumstances appear to warrant it, 
the counsel should also investigate resources and 
services available in the community and recommend 
those that are appropriate t.o the juvenile and his or 
her family. 

3. It shall be the duty of counsel for an accused 
juvenile to explore promptly the alternatives to de
tention, the least restrictive form of release and the 
opportunities for detention review at every stage of 
the proceedings where such an inquiry would be 
relevant. Counsel should consider all steps that 
may be taken to secure the juvenile's release. 

4. Defense counsel should explore the possibility 
of early diversion from the justice system process. 
Counsel should explain to the juvenile and his or her 
parent, guardian or custodian the nature of the intake 
process, the dispositions available and the juvenile's 
rights during such proceedings. 

5. Defense counsel should, with complete candor, 
advise a juvenile concerning all aspects of the case, 
including a frank estimate of the probable outcome. 

6. The juvenile, after full connultation with counsel 
is ordinarily responsible for determining: the plea to 
be entered; whether to cooperate in consent judg
ments, early disposition or dl·.;prsion plans; whether 
to be tried as an adult or juvenile if over the age of 16. 

7. At the adjudicatory hearing, counsel for the ju
venile should function as advocate as is required by 
defense counsel in any adult criminal proceeding. 
Defense counsel's performance should be unaf
fected by any belief he or she might have that a find
ing of delinquency might be in the best interest of 
the juvenile. As advocate for the juvenile, defense 
counsel's action should not be affected by the wishes 
of the juvenile's parent, guardian or custodian if 
different from the wishes of the juvenile. 
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Standard 4.19 Duties and Responsi
bilities of Counsel for Juveniles 
During the Disposition Stage 

In many cases, defense counsel's most valuable 
service to the juvenile will be rendered at the dispo
sitional stage. Counsel should be familiar with the 
dispositional alternatives available to the court and 
with community services useful in the formation of a 
dispositional plan appropriate to the juvenile's situa
tion. 

During the disposition stage counsel should be 
guided by the following principles: 

1. Counsel should pursue independent investi
gation of the juvenile's circumstances which would 
be relevant to disposition, regardless of whether so
cial investigations or other reports are available. 
Counsel should recommend an independent disposi
tional plan for each juvenile and Rhould seek the as
sistance of expert personnel needed for the formula
tion of such a plan. 

2. Counsel should explain to the juvenile the na
ture of the dispositional hearing, issues involved, al
ternatives open to the court and any preliminary 
testing or diagnosis that may be required or advis
able. 

3. It is counsel's duty to explain to the juvenile 
and family the nature, obligations and consequences 
of a disposition that has been imposed. 

Standard 4.20 Legal Representa -
tion of Juveniles After Disposition 

Defense counsel's responsibility to a juvenile does 
not necessarily end with dismissal of the charges or 
entry of a final order. Legal representation should 
continue throughout the juvenile or family court pro
ceedings and, if necessary, through post-disposi
tional matters that may change the level of depriva
tion of liberty or the kind or amount of treatment re
ceived by the juvenile, such as proceedings to deter
mine or change the place or course of treatment or 
to revoke probation or parole. 

1. If a juvenile has been adjudicated delinquent, 
counsel should ensure that his or her rights are pro
tected and should advise the juvenile and parents, 
guardian or custodian concerning the dispositional 
plan invoked by the court. 

2. Counsel should render assistance in arranging 
for the provision of needed services to a juvenile or 
family, regardless of the outcome of the case. 

3. Counsel should ensure that the juvenile is ad
vised by the court of his or her right to appeal. 

4. The juvenile, after full consultation with his or 
her counsel, should decide whether to seek post
dispositional relief, including appeal, habeas corpus 



or an action protecting the juvenile's right to treat~ 
ment. 

5. Counsel should be prepared to conduct appeals 
or other post-dispositional proceedings. 

6. Counsel engaged in post-dispositional repre
sentation should conduct such proceedings accord
ing to the principles governing representation in 
adjudicatory matters. 

7. An attorney representing a juvenile previously 
represented by other counsel has a good faith duty 
to examine the effectiveness of prior counsel's ac~ 
tions and strategies and pursue appropriate relief for 
a juvenile whose prior counsel did not provide effec
tive assistance. 

Standard 4.21 Providing Defense 
Services for Juveniles 

The provision of satisfactory legal representation 
is the proper concern of all segments of the legal 
community. Members of the legal community, in
cluding courts, legal aid and public defender agen
cies, educational institutions and private practitioners 
share the responsibility for assuring that attorneys 
are competent to provide legal assistance in this 
forum and that competent attorneys are made avail
able to persons subject to juvenile court proceed
ings. 

Attorneys appointed by the court to represent a 
juvenile in court matters are entitled to reasonable 
compensation for time and services performed ac
cording to prevailing professional standards. 

The services of the New Jersey Public Defender's 
Office should be available to provide attorney ser
vices where needed for juveniles involved in court 
proceedings. 

1. At least one attorney in each public defender's 
office should be assigned to juvenile matters on a 
full-time basis. Attorneys assigned to juvenile mat
ters should be selected on the basis of education, 
experience and competence. 

2. Public defenders assigned to handle juvenile 
matters should have available sufficient staff to han

. die all such matters in the jurisdiction and should 
have access to all reasonably necessary expert, in
vestigatory and other nonlegal support services. 

3. Where resources permit, a separate juvenile 
public defender office should be maintained. 

4. Compensation for staff should be commensu~ 
rate with the high responsibilities of the office and 
comparable to the compensation of other public de
fender staff. 
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5. Public defenders assigned to juvenile matters 
should be available to advise the court intake unit 
regarding the initial screening of complaints. A public 
defender should be available on a 24-hour basis to 
provide legal assistance when necessary. 

6. Each public defender's office should evaluate 
dispositional programs and inform the court of those 
programs which fail to provide the treatment con
templated by the court. 

7. Each public defender's office should take an 
active role in preventing delinquency and protecting 
the rights of youth. 

8. Public defenders assigned to juvenile matters 
should be required to attend and complete an orien
tation and training program prior to assuming duties, 
and to attend and complete ongoing specialized 
training as required. 

Standard 4.22 Specialized Training 
for Public Defenders ASSigned to 
Handle Juvenile Matters and Sup
port Staff 

I n addition to training programs provided for de
fense attorneys in general, specialized training pro
grams should be developed at the State level for 
those attorneys responsible for representing juvenile 
clients in court matters. An intensive entry~leveJ 
training program should be established by the State 
to ensure that attorneys assigned to juvenile mat
ters have the basic defense skills necessary to pro~ 
vide effective representation. Public defenders as
signed to juvenile matters should be required to at
tend and complete satisfactorily such training prior 
to assuming duties. 

1. Public defenders and professional support staff 
assigned to handle juvenile matters should be re~ 
quired to participate in ongoing, in-service inter
disciplinary training regarding the philosophy, intent 
and special features of the family court; the problems 
of youth and families; conflicts in the community; 
the court process; the juvenile justice system and 
community resources available to assist families and 
youth. 

2. In-service training and continuing legal educa
tion programs relating to delinquency and juvenile 
law shl":>uld be established on a systematic basis on 
the SWte and local level for public defenders and 
staff assigned to juvenile matters, assigned counsel, 
prosecuting attorneys and other interested attorneys. 



STANDARDS FOR 

JUVENILE DISPOSITIONS AND CORRECTIONS 

Delinquency Dispositions 

Standard 5.1 Purpose of Delinquency 
Dispositions 

The purpose of a juvenile delinquency disposition 
should be to promote rehabilitation through reforma
tion, reintegration and education in an effort to re
store delinquent youth to a position of responsible 
citizenship. This purpose should be pursued through 
means that are fair and just, that recognize the 
unique physical, psychological and social character
istics and needs of juveniles, and that give juveniles 
access to opportunities for normal growth and devel
opment, while ensuring that such dispositions will: 

1. Protect the public interest. 
2. Preserve the unity of the family whenever pos

sible. 
3. Maintain the integrity of the substantive law 

prescribing certain behavior; and 
4. Contribute to the proper socialization of the 

juvenile. 

Standard 5.2 Diagnostic Evaluations 

Before disposition, the court may refer the juve
nile on an out-patient basis to a suitable public or pri
vate institution for examination, study and classifica
tion. Before disposition of any matter where the court 
commits a juvenile to a suitable public or private in
stitution for examination, study and classification, 
the court must provide for the representation by 
counsel of the juvenile and his or her parents, guar
dian or custodian. Confinement or institutionalization 
for the purposes of obtaining diagnostic information 
should be used only as a last resort. 

Standard 5.3 Pre-Di,sposition Confer
ences 

Courts should be encouraged to experiment with 
various forms of pre-disposition conferences. Such 
conferences may be used to identify potential con
troversies regarding dispositional facts and to dis
cuss and arrive at an agreed upon disposition, Pre
ferably, disposition agreements should be in writing 
and reviewed by the court. 
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Standard 5.4 Dispositional .. Iearing 

A full dispositional hearing should be held within 
14 days of adjudication if detained and within 21 
days in all other cases. The court should provide 
written notice to the proper parties as to the date, 
time and place of such hearing and do so sufficiently 
in advance of the hearing to allow adequate time for 
preparation. 

1. Parties should be entitled to compulsory pro
cess for the appearance of any persons, including 
character witnesses and persons who have prepared 
any report to be utilized by the judge, to testify at the 
hearing. 

2. Copies of the pre-disposition report, to be pre
pared and disseminated as described in Standard 
5.13, should be made available to all parties in suffi
cient time prior to the dispositional hearing. 

3. The court should be advised of any agreements 
reached or of any stipulations or disagreements con
cerning dispositional facts. 

4. Attorneys for the State and the juvenile should 
be allowed to present evidence, argue for the appro
priate disposition, cross-examine witnesses, ques
tion documents, and examine any person who pre
pared any report concerning the juvenile. 

5. The juvenile and his or her parent or guardian 
should be afforded an opportunity to address the 
court. 

6. The juvenile, his or her counsel and parent, 
guardian or custodian and the prosecuting attorney 
should be present at the dispositional proceedings. 
Other parties may be present at the discretion of the 
court. If reasonable efforts to locate and produce 
parents who fail or refuse to appear are unsuccess
ful, the court should determine whether the juvenile's 
interests require appointment of a guardian ad litem. 

Standard 5.5 Dispositions Available 
h) the Court for Juveniles Adjudi
cated Delinquent 

Thl3re should be three types of dispositions that a 
juvflflile court may impose upon a juvenile adjudi
cat0d delinquent. Ranked from least to most severe, 
they are: 1) nominal- where the juvenile is repri
manded, warned or otherwise reproved and uncon
ditionally released; 2) conditional-where the juve
nile is required to comply with one or more condi-
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tions, none of which involves removal from the 
juvenile's home; and 3) custodial- where the juve~ 
nile is removed from his or her home. 

1. Nominal Disrositions 

I n a nominal disposition, the court should speci~ 
flcally set forth in writing its warning or reprimand to 
the juvenile and its unconditional release of the case. 

2. Conditional Dispositions 

In a conditional disposition, the court should spe~ 
cifically set forth in writing the condition or condi~ 
tions of its order and assign responsibility to a person 
or agency for carrying out the disposition. Conditions 
should not involve removal from the juvenile's home, 
nor interfere with the juvenile's schoo!ing, regular 
employment or other activities necessary for normal 
growth and development. Conditional dispositions 
should fall within the following general categories. 

a. Restitution. 
1.) Restitution should be directly related to the de~ 

linquent act; the actual harm caused and the 
juvenile's ability to pay. 

2.} The means to carry out a restitution order 
~hould be available. 

3.) Either full or partial restitution may be ordered. 
Repayment may be requested in a lump sum 
or in installments. 

4.} Consultation with victims may be encoura0ed 
but not required. Payments may be made di
rectly to victims or indirectly through the court. 

5.) The juvenile's duty for repayment should be 
limited in duration. I n no event should the time 
necessary for repayment exceed the maximum 
duration permissible for the delinquent act. 

b. Community Service. 
1.} If the court orders a juvenile to perform com~ 

munity service, the judge should specify the 
nature of the work and the number of hours 
required. 

2.} The amount of work required should be related 
to the seriousness of the juvenile's delinquent 
act. 

3.) The juvenile's duty to perform community ser
vice should be limited in duration. I n no event 
should the duty to work exceed the maximum 
duration permissible for the delinquent act. 

c. Community Supervision. 
1.) The court may order the juvenile to a program 

of community supervision, such as probation, 
requiring him or her to report at specific inter
vals to a community supervision officer or 
other designated individual and to comply with 
any reasonable conditions that afe designed 
to facilitate supervision. 

2.) The Gourt may order the juvenile to a program 
of day custody, requiring him or her to be 
present at a specified place for all or part of 
every day or of certain days. 

3.) The court may order the juvenile to a commu-
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nity program of academic or vocational educa
tion or counseling, requiring him or her to at~ 
tend sessions designed to afford access to op~ 
portunities for normal growth and develop~ 
ment. 

4.) The duration of community supervision should 
not exceed the maximum permissible for the 
delinquent act. 

5.) This standard does not permit the coercive 
imposition of any program that may have harm
ful effects. 

d. Suspended Disposition. 
1.) The court may suspend imposition or execu

tion of a more severe, statutorily permissible 
disposition with the provision that the Juvenile 
meet certain conditions agreed to and speci~ 
fied in the dispositional order. 

2.) Such conditions should not exceed. in t;everity 
or duration, the maximum sanction permissible 
for the delinquent act. 

e. Withhold Adjudication. 
1.) The court may withhold making a formal entry 

of adjudication of delinquency and continue the 
hearing for a period not exceeding 12 months 
for the purpose of determining whether the 
juvenile makes a satisfactory adjustment and 
if such adjustment has been made, after fur~ 
ther hearing dismiss the complaint. 

3. CUstodial Dispositions 

Custodial dispositions include residential and fos~ 
ter care placement and correctional commitment. 
! n a custodial disposition, the court should specific~ 
ally set forth in writing the condition or conditions 
under which a juvenile will be removed from his or 
her home and assign responsibility to a person or 
agency for carrying out the disposition. 

a. There should be a presumption against coer
cive removal of a juvenile from the home and this 
category of sanction should be reserved for the more 
serious or repeated delinquent acts. It should not be 
used as a substitute for a judicial finding of neglect 
or abuse. 

b. Custodial confinement may be imposed on a 
""ontinuous or an Intermittent basis, not to exceed the 
maximum period permissible for the delinquent act. 
Intermittent confinement includes night custody, 
weekend custody or custody during school vacation 
periods. 

Standard 5.6 Imposition of Disposition 

The judge should determine the most appropriate 
disposition as expeditiously as possible after the dis
positional hearing. In choosing among statutorily 
permissible dispositions, the judge should employ 
the least restrictive category and dUration of disposi
tion that is appropriate to the needs, interests and 
motivations of the juvenile and to the seriousness of 



the delinquent act, as modified by the degree of cul
pability indicated by the circumstances of the parti
cular case, and the age and prior record of the juve
nile. The imposition of a particular disposition should 
be accompanied by a statement of the facts relied on 
in support of the disposition and the reasons for se
lecting the disposition and rejecting less restrictive 
alternatives. 

When disposition is imposed, the judge should: 
1. Make specific findings on all controverted is

sues of fact and note the weight attached to all sig
nificant facts in arriving at the disposition. 

2. State for the record, in the presence of the 
juvenile, the reasons for selecting the particuiar dis
position and the. objective or objectives to be 
achieved thereby. 

3. Where the disposition is other than a reprimand 
and release, state for the record those alternative 
dispositions, including particular places and pro
grams, which were explored and the reasons for their 
rejection. 

4. State with particularity, both orally and In the 
written order of disposition, the precise terms of the 
disposition which is imposed, including credit for 
time spent in custody, the nature and duration of the 
disposition and the person or agency in which custo
dy is vested and which is responsible for carrying out 
the disposition. 

5. Advise the juvenile and counsel of the right to 
appeal. 

Standard 5.7 Out of Home Placement 
Procedures 

It should be the policy of the Division of Youth and 
Family Services (DYFS), of the Department of Hu
man Services to provide supportive services to fami
lies In need to enable them to remain intact. When 
requested, DYFS shou1d assist a parent to place a 
child out of home on a voluntary basis in a foster 
home, group home, or residential center If day care, 
homemaker, supportive counseling and other home 
services fail or are inappropriate to the situation, and: 

1. The parent has been evicted from his or her 
dwelling and needs temporary care for a child; 

2 The parent, as a result of physical, mental or 
emotional illness, is unable to care for the child; 

3. Acute stress, whether intra- or extra-familial, 
prevents the parent from caring for the child at or 
above the minimal level; 

4. Other temporary extreme hardship situations 
occur where the parent can no longer provide ade
quate care. 
A plan for such voluntary placement should be sub
mitted to the court for judicial determination prior to 
any removal of the child. The child should be included 
in the decision making process whenever possible. 

1. Upon court approval of the case plan, an agree-
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ment should be drawn up immediately which statEls 
explicitly: 

a. The reason for the placement; 
b. The nature of the placement; 
c. The conditions which must be relieved, and the 

efforts to be made by DYFS and the parents 
to achieve the relief as detailed in the case 
plan. 

d. The expected length of placement; 
e. Any other information which the parent and 

caseworker determine to be pertinent. 
2. Full disclosure of the case plan to the parent 

and child by t:,e caseworker is required. 
3. At the end of three months, the contract ceases 

to be binding; one extension of the placement may 
be granted but a new case plan showing good cause 
for continuance is to be completed before the old 
contract expires. 

4. At the end of six months, all voluntary place
ments should require an immediate judicial hearing 
if continuance is sought by either the parent, child, or 
DYFS. 

Where the child is voluntarily placed, the parent 
always retains the right to request the immediate re
turn of the child. Such a reqJJest can be made ver
bally at the district office, where it will be document
ed in the parent's presence, or the parent may for
ward a written statement through the mail to the 
appropriate district office. When return of the chUd 
is requested, the child should be returned immedi
ately unless intervention is made under existing 
statutes. 

Standard 5.8 Procedures for Disposi
tion of Mentally III or Mentally 
Retarded Juveniles 

If at any time after the filing of a delinquency com
plaint it is brought to the attention of the court, juve
nile's counsel, the juvenile court prosecutor, the 
parents, guardian or custodian of the juvenile or any 
agency involved in the proceedings that there is evi
dence that the juvenile may be mentally ill or men
tally retarded, upon motion by the juvenile's coun
sel or the juvenile court prosecutor, the court should 
hold a full formal hp,aring with counsel to determine 
the validity of such allegations. 

If at such hearing there is evidelj"e indicating that 
the ju~enile may be suffering trom mental illness or 
mental retardation, the court should direct an appro· 
priate individual, agency or institution to study the 
juvenile's condition and submit, within a certain time, 
a comprehensive report as to such condition and an 
opinion as to whether the juvenile appears to be in 
need of a commitment to a facility for treatment of 
menta! illness or retardation. 

If upon receipt of such report it appears probable 
that the juvenile is so mentally retarded or mentally 
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ill as to be committable under the laws of New Jer
sey, the court should order the initiation of proceed
ings under the laws relating to the commitment of 
mentally retarded or mentally ill juveniles. 

Standard 5.9 Procedures for Disposi
tion of Abused, Neglected or 
Abandoned Juveniles 

If at any time after the filing of a delinquency com
plaint it is brought to the attention of the court, juve
nile's counsel, the juvenile court prosecutor, the 
parents, guardian or custodian of the juvenile or any 
agency involved in the proceedings that there is 
evidence that the juvenile may be abused, neglected 
or abandoned, upon motion of the juvenile's Gounsel 
or the juvenile court prosecutor, the court should 
hold a full formal hearing with counsel to determine 
the validity of such allegations. 

The Division of Youth and Family Services and the 
courts should have the authority to take the appro
priate action deemed necessary when a juvenile 
is believed to be abused, neglected or abandoned. 

1. In the case of children so severely abused as to 
immediately threaten their life or health, the Division 
of Youth and Family Services must have the authority 
to remove the child, without the consent of the parent 
if necessary. 

a. When the child is so removed, the parent 
should be advised in writing as soon as pos
sible from the time of removal of: 
i.} The reason for the removal. 
2.} Where the child is being taken. 
3.} The date of hoaring before the court. 
4.} The right to legal representation. 

b. The matter should be brought to court for re
view and hearing on the day following the re
moval. 

2. In all other cases of involuntary removal, where 
the child requires protection but is not in immediate 
danger to his or her life or health, an order of the 
court must be sought prior to the removal. This order 
must be granted upon sufficient showing by the agen
cy tl1at the child requires protection and such pro
tection cannot be afforded within the current family 
situation. 

3. The following should apply in any court action 
involving involuntary removal of children: 

a. Legal representation for both child end parent. 
b. A six-month limit on an order for temporary 

custody. 
c. A bifurcated hearing process, the first hearing 

to be a finding of fact on the abuse, neglect or 
abandonment of the child. and the second, a 
dispOSition hearing, which would allow the 
court to consider and choose from a broad 
range of alternatives based on the situation 
and the family's needs. This should include 
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authority to monitor the provision '1f services 
and t~e, progress in the case. 

4. The initiul goal in all cases of Involuntary re
moval should be the reunification of the family. 
Therefore, the Division must be provided with suffi
cient resources to offer a broad range of in-home 
services such as day care, homemaker services, 
counseling and crisis intervention capabilities and 
emergency cash payments in situations where wel
fare cannot assist and where the child's r0turn to the 
home is dependent upon some specific need; i.e. 
rent security, utility payment, etc. 

Standard 5.10 Termination of Po~ental 
Rights 

The Division of Youth and Family Services should 
formulate guidelines for caseworkers and clients 
which state explicitly the level of care a family is (~x
pected to maintain fo::'~ children. The standards 
should cover but not be lil'llited to the aI0:;::; uf: 

1. Freedom of child from phYSical abuse. 
2. Safety of physical environment of home. 
3. Freedom of child from emotional abuse. 
4, Adequate supervision. 
5. Adequate nutrition. 
6. Adequate clothing. 

The Division of Youth and Faf'l'lily Services should 
inform parents of the minimal levels of care. When 
parents fail consistently to maintain these minimal 
levels, then the agency should intervene to raise the 
standards of the home through providing such ser
vices as homemaker, day care, training in parenting 
skills and counseling. 

1. If the home life continues to be below minimal 
levels, the Division shall move, pursuant to statute, 
for court intervention which may include court
ordered supervision or removal of the child. 

2. Because children need a stable and consistent 
psychological and emotional environment: 

a. If after the child has been removed from the 
home for une year the parents have demon~ 
strated an unwillingness to make the required 
changes, or progress to date shows an in
ability to make the changes, then the Divi
sion should move,· pursuant to statute, to 
terminate parental rights. 

b. For those children still under court jurisdiction, 
it is the duty of the court to demand that the 
agency, after a child has been placed out of 
home for one year, show good cause for not 
beginning termination proceedings or ensuring 
the return of the children to their natural home. 

3. In order to maintain continuity within the child
ren's lives: 

a. Pre-ference for adoption should be shown to 
relatives, parties acting in loco parentis or 



foster parents of the child where adoption is 
deemed appropriate. 

b. I n those situations where the child must remain 
in foster placement for an extended period of 
time but where termination of parental rights is 
inappropriate, a long-term fostercare contract 
should be entered into by the foster parents. 

Standard 5.11 Development of a 
Statewide System of Community 
Residential and Day Treatment 
Programs for Delinquent Juveniles 

The State should establish a statewide network of 
community residential and day treatment programs 
for the care and treatment of adjudicated delinquents 
committed to its custody. There should be a wide 
variety of residential alternatives to incarceration, 
including camps, ranches, residential school;,;, com
munity treatment centers, group homes, halfway 
houses and foster placements. Programs may be 
operated by the State or by local public or private 
organizations. 

As part of its network of residential and day treat
ment programs, the State should maintain a variety 
of programs and facilities for the aggressive, acting 
out and/or hard to place juvenile not needing correc
tional commitment but unable to remain at home. 

Probation 

Standard 5.12 Organization and Nature 
of Proimtion Services for Juveniles 

There ShOllld be established in eaCh probation 
department a separate section or unit responsible for 
providing probation uervices for luveniles. Respon
sibilities should incl..lde providing intake services, 
diagnostic and pre-dispositional reports, and im
plementation of the family court's dispositional or
ders. Family court dlspositiona! orders may require 
supervision of the juvenile, the enforcement of speci
fic conditions, the provision of certain direct services 
or the purchase of needed services. 

The juvenile probation section has the responsib
Ility to develop a network Of community supervisory 
programs and services which will provide implemen
tation of the family court's duties for all juveniles 
referred. These services should be made available 
by juvenile probation staff located as close to the 
community and the family court as feasible. 
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Standard 5.13 Pre-Dispositional 
Reports 

Juvenile probation officers should be responsible 
for providing the juvenile couri with a pre-disposi
tional report or investigation when the court believes 
such a report to be in the best interests of the juv
enile. In any case, a report must be provided the 
court prior to a custodial dispositiol1. Information 
which is relevant and material to disposition should 
be gathered and prepared in report form only after an 
adjudication has been made. 

Copies of the pre-dispositional report should be 
supplied to all parties in sufficient time prior to the 
dispositional hearing to permit careful review and 
verification. I nformation contained in the report 
should be broadly shared among the parties to the 
proceeding and any individual or agency designated 
as appropriate for custody or care of the juvenile; 
however, the report should not be considered a pub· 
lic record. 

1. I nformation essential to disposition should con

sist of the following: 

a. Complete description of the nature and cir
cumstances of the offense, including the ju
venile's version of and explanation for the act. 

b. The juvenile's identity and age. 
c. Any prior juvenile court history. 
d. Information concerning the social situation 

or personal characteristics of the juvenile to 
include family and home situation, school 
records, prior contact with social agencies and 
the results of psychological testing, psychiatric 
evaluations and intelligence testing. 

e. Residence history of the juvenile. 
1. Information about any resources available to 

assist the juvenile, such as treatment centers, 
residential facilities, vocational training ser
vices, special education facilities, rehabilita
tive programs of various institutions and 
similar programs. 

g. A recommendation as to disposition. 

2. Social history reports should indicate clearly 
the sources of information, the number of contacts 
with such sources and when made, and the total time 
expended on investigation and preparation. 

3. All information in the pre-disposition report 
should be factual and verified to the extent possible 
by the preparer of the report. On examination at the 
dispositional hearing, the preparer of the report, if 
challenged on the issue of verification, should bear 
the burden of explaining why it was impossible to 
verify the challenged information. Failure to do so 
should result in the refusal of the court to consider 
the information. 

4. The juvenile may be interviewed by probation 
staff concerning dispositional information but the 
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juvenile should first be informed of the purpose of 
the interview, the intended uses of the information, 
and the possible dispositional consequences which 
may ensue. 

Standard 5.14 Court Intake Servic~ 

For standards relating to the juvenile court intake 
service see Chapter on Pre-Adjudication Alterna
tives, Standards 1.7 through 1.13. 

Standard 5.15 Formulation of a 
Probation Plan 

A probation plan, mutually agreed upon and 
signed by the juvenile and his or her parents, guard
ian or custodian and the probation officer, should be 
developed for each juvenile ordered to community 
supervision by the family court. The probation plan 
should be prepared after a review of all available 
information, including diagnostic and pre-disposi
tionsl reports, and after consultation with the juvenile, 
his or her parents, guardian or custodian and com
munity agencies involved with the juvenile. 

When placing a juvenile on probation, the family 
COllrt should use an order of conditions of probation 
to .include standard conditions which outline basic 
rules of conduct and special conditions to meet the 
indi1/idual needs of the juvenile. The family court's 
ordEir of conditions of probation should be included 
in the probation plan for each juvenile. 

1. I n implementing the conditional disposition of 
the family court, probation plans should not interfere 
wihl the juvenile's schooling, regular employment or 
other activities necessary for normal growth and 
development. 

2. Part of the probation treatment specified in the 
plan may involve community service or work proj
ects. 

Standard 5.16 level of Probation 
Services 

All juveniles adjudicated delinquent and placed on 
probation should receive the level of supervision and 
services identified in the probation plan. Where 
specific services ordered by the family court are not 
available, either in the community or through pur
chase of services, it should be the responsibility of 
the juvenile probation staff to return the case to the 
family court for further dispositional consideration. 

Standard 5.17 Juvenile Probation 
Caseloed Management 

Juveniles on probation should be classified and 
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placed by the probation officer in a category of super
vision according to the juvenile's needs. Supervision 
categories should include but not be limited to in
tensive, maximum, medium and minimum levels. 

Each case should be reviewed by the juvenile 
probation officer and his or her supervisor on a 
monthly basis. Classification modifications should 
be made when deemed appropriate. A case load 
classification review form should be submitted each 
month for statistical and monitoring purposes. 

A maximum case load ratio for juvenile probation 
staff should be established by the probation depart
ment. One probation supervisor should be assigned 
for every six officers. Clerical staff should be em
ployed on a 1:3 ratio to professional staff. 

Standard 5.18 Authority of Juvenile 
Probation Officers 

The authority of juvenile probation officers to 
enforce conditions, provide services, purchase 
services or recommend modification of the disposi
tional order is derived from the family court. Neither 
the officer nor the probation department should modi
fy, substitute or escalate any condition of the dis
positional order without the specific authorization of 
the family court. 

I n the capacity as an officer of the court, the 
juvenile probation officer should have peace officer 
powers, including the powers of taking a juvenile into 
custody and search and seizure of contraband items. 
These peace officer powers should not, however, ex
tend to the carrying of firearms. 

Standard 5.19 Noncompliance with 
Court Orders 

Juvenile probation officers should notify the family 
court in cases involving alleged noncompliance with 
the conditions of the court's dispositional order. A 
juvenile who is alleged to have violated his or her 
conditions of probation is entitled to due process of 
law and shall be given the opportunity by t1.3 court to 
be fully heard in person or through counsel. 

The juvenile probation officer should refer cases 
involving the commission of a new law violation by 
the juvenile to the local police department for full 
investigation. Upon completion of their investigation, 
the police should file a complaint if the facts warrant 
this course. Probation should not be revoked on the 
basis of delinquent conduct until such time as the 
juvenile is, according to due process, found guilty of 
that delinquent conduct. 

Standard 5.20 Juvenile Probation 
Officer Selection 

Juvenile probation staff shOUld possess the nec~ 



essary educational background to enable them to 
implement effectively the responsibilities of probation 
services. Juvenile probation officers should possess, 
at minimum. a Bachelor's degree, preferably in a 
related field such as psychology or social work. In 
addition to basic education in the social sciences, a 
knowledge of public administration, personnel 
practices, implementation and evaluation is desir
able. 

Juvenile probation officers should posses know
ledge of available resources and should be capable 
of providing assistance in obtaining these resources 
and conducting follow-up of case referrals. The 
ability to deal with juveniles and diverse personali
ties and problems, the ability to motivate and the 
qualities of sensitivity and awareness of situation 
should be considered essential qualifications. 

Standard 5.21 Dual Jurisdiction and the 
I nter.state Compact 

Whenever an adjudicated delinquent is found to be 
under the jurisdiction of more than one court, the 
matter should be returned to the family court of 
original jurisdiction with a recommendation as to 
whether the jurisdiction of one or more of the courts 
should be terminated. However, nothing in this stan
dard should be construed to interfere in any way with 
the provisions of the Interstate Compact or with the 
provision of services to a minor in one state by the 
juvenife probation staff of another state. 

Juvenile Corrections 

Standard 5.22 Purposes of Juvenile 
Corrections 

The purposes of juvenile corrections are to (1) 
protect society, (2) carry out the dispositional orders 
of the juvenile court, (3) plan, develop and operation
alize the necessary correctional programs and ser
vices, and (4) to redirect the behavior of juveniles 
committed to its care and prepare them for return to 
the community with a greater potential for construct
ive living. 

These purposes should be carried out through 
means that are fair and just, that recognize the 
unique physical, psychological and social character
istics and needs of juveniles and that give juveniles 
access to opportunities for normal growth and devel
opment. 

Standard 5.23 Separation of Juvenile 
Offenders 

Juveniles shall not be detained or confined in any 
institution in which they have reguiar contact with 
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adult persons incarcerated because they have been 
convicted of a crime or are awaiting trial on criminal 
charges. New Jersey should take immediate action 
to provide for the separation of juvenile offenders 
from the adult offender population and to develop 
programs and services for juvenile offenders which 
promote their rehabilitation and recognize their 
special needs. 

Standard 5.24 Creation of a Separate 
Division of Juvenile Services 

There should be established under the New Jersey 
Department of Corrections a separate Division of 
Juvenile Services to ensure the separation of juvenile 
offenders from the adult offender populai;n!1 and to 
develop programs and services for juvenile offenders 
which recognize their special needs. The Division of 
Juvenile Services should have responsibility for the 
administration of all juvenile correctional institu
tions and programs, including parole, and for the 
care and custody of juveniles committed by the court 
to correctional placement. 

Standard 5.25 Duties and Responsibili
ties of the Division of Juvenile 
Services 

It is the responsibility of the Division of Juvenile 
Services to ensure that its services, programs and 
resources facilitate to the fullest extent possible the 
purposes of a delinquency disposition and the pur
poses of juvenile corrections. It is responsible for 
providing the services and programs necessary for 
successful rehabilitation and reintegration of juve
niles committed to the Division, either directly or 
through purchase of services. 

Specific duties and responsibilities of the Division 
of Juvenile Services should include the following: 

1. To accept legal custody of all adjudicated de
linquents committed to the Division, exercise super
vision and provide necessary services for adjudi
cated delinquents as ordered by the court. 

2. To ensure iuveniles are placed in or transferred 
to only facilities deSignated for juveniles. 

3. To ensure that those juveniles committed to its 
custody who have special needs, such as the men
tally retarded and emotionally disturbed, have ser
vices available to address their needs. 

4. To ensure any placement or transfer to a public 
or private institution or facility outside of the State is 
made only upon specific court approval. 

5. To operate fairly and equitably, without dis
crimination. 

6. To provide or assure the provision of all ser
vices required to carry out the post-dispositional 
orders of the juvenile court. 
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7. Where services are provided through purchase 
of services or contract with the private sector, the 
Division should retain responsibility for monitoring 
and enforcing program standards in the same man
ner prescribed for State-operated programs. 

8. Overall planning, policy development, fiscal 
management, monitoring and evaluation of service 
programs. 

9. To inform the court within three weeks if it de
termines, as a result of its assessment that it cannot 
provide access to all services required by the juve
nile. 

10. To ensure ongoing review by qualified staff of 
the progress of each juvenile committed to the Di
vision's custody in relation to his or her inelividual 
treatment plan. 

11. Whenever the Division learns that any juvenile 
under its authority does not have a parent or legal 
guardian capable of exercising effective guardianship 
of the juvenile, to petition the court for the appoint
ment of a guardian. 

12. Whenever the Division ha& reasonable 
grounds to believe that a juvenile under its authority 
or supervision is mentally ill or mentally retarded, to 
petition the court for a review and revision of the 
order vesting legal custody or supervision in the 
Division and for the initiation of proceedings for the 
civil commitment of each juvenile as mentally ill or 
mentally retarded. 

13. To use nonconfinement programs or proce
dures wherever possible for dealing with juveniles 
evidencing behavioral or management problems. 

14. To maintain complete written records of atl 
studies and examinations of juvenile commitments 
and the resulting conclusions and recommendations 
and of all major decisions and orders affecting juve
nile commitments. Such records should be main
tained in a manner which will facilitate administrative 
decisions, planning and evaluation. 

15. To develop and maintain correctional liaison 
services with each juvenile court as described in 
Standard 5.28. 

16. To develop and maintain an operational, inte
grated process of long, intermediate and short-range 
planning for administration and operation. 

The Division of Juvenile Services should exercise 
leadership in working with other public and private 
agencies and citizen organizations to develop and 
implement comprehensive programs to provide 
needed services for juveniles who have been adjudi
cated delinquent. In addition, the Division should: 

1. Collect, evaluate and disseminate statistics and 
information regarding the nature, extent and causes 
of juvenile delinquency and conduct research and 
evaluation, including studies and demonstration pro
jects on all aspects of juvenile delinquency. 

2. Encourage and assist in the development of in
novative programs for the diversion of juveniles from 
the juvenile justice system. taking into consideration 
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the safety of the community and the best interests of 
the juveniles involved. 

3. Develop written standard-setting materials with 
respect to the Division's programs and consult with 
other public and private agencies regarding its pro
grams. 

4. Enter into contracts and agreements with agen
cies whose mandate is to provide financial assis
tance or support for programs designed to provide 
services for juveniles adjudicated delinquent. 

5. Provide or assure the provision of comprehen
sive training programs for employees of the Division 
and the employees of other public and private agen
cies engaged in activities related to its programs. 

Standard 5.26 Responsibility for 
Juvenile Corrections 

The Division of Juvenile Services has the responsi
bility to involve the community in the 00rrectional 
process and program development and implementa
tion. A community orientation in philosophy, pro
grams, services and procedures should be main
tained and correctional facilities and programs 
should operate as a community resource. The Divi
sion of Juvenile Services and the community should 
accept a joint responsibility to provide adequate ser
vices for delinquent juveniles and assist in their re
integration into the community. 

In addition, the Division should: 

1. Ensure correctional institutions and programs 
are open to public view. 

2. Develop a $trong community volunteer program 
as described In Standard 5.29. 

3. Establish a citizen's advisory committee to 
assist the Division in assessing the effectiveness of 
juvenile correctional programs. 

Standard 5.27 Rights of Incarcerated 
Juveniles 

The Division of JUVenile Services should 1mmedi
ately adopt policies and procedures to guarantee that 
juveniles committed to its care and custody are 
afforded due process protections guaranteed by the 
Constitution and that the rights of such juveniles are 
observed. These rights include but are not limited to 
the following: 

1. The right to have access to the court to present 
any issue cognizable therein, including challenging 
the legality of confinement and seeking redress for 
illegal conditions or manner of treatment while de
tained. 

2. The right to have aCcess to legal materials and 
assistance, through counsel with problems or pro· 
ceedings relating to their custody, control, manage
ment or le~}al affairs wh!te detained. 

3. The right to be free from personal abuse by cor-



rectional staff or other juveniles. 
4. The right to a healthful place in which to live. 
5. The right to adequate medical care to include 

em~rgency medical treatment on a 24-hour basis. 
6. The right to an adequate education. 
7. The right to be free from illegal searches and 

seizures. 
8. The right not to be subjected to discriminatory 

treatment based on age, raoe, religion, nationality, 
sex or other such factors. 

The Division of Juvenile Services immediately 
should adopt policies and procedures to ensure 
proper redress where a juvenile's rights as enumer
ated above are abridged. Administrative remedies, 
not requiring the intervention of court, should include 
but not be limited to the following: 

1. Procedures allowing a juvenile to seek redress 
where he or she bel.ieves rights have been or are 
about to be violated. Such procedures should be con
sistent with Detention and Shelter Care Standard 
3.13, "Grievance Procedure." 

2. Policies of inspection and supervision to assure 
periodic evaluation of institutional conditions and 
staff practices that may affect the juvenile's rights. 

3. Policies which provide for the following: 
a. Assure wide distribution and understanding of 

the rights of juveniles among both jUveniles 
and correctional staff. 

b. Provide that the intentional or persistent viola~ 
tion of a juvenile's rights is justification for 
removal from the office or employment, of any 
staff member. 

Standard 5.28 Development of Cor
rectionailiaison Services 

Correctional liaison services should be developed 
and maintained between the Division of Juvenile Ser
vices and each family court. Correctional liaison ser
vices should be responsible for: 

1. Providing up-to-dat~ descriptions of programs 
and services available for juveniles within the Divi
sion of Juvenile Services. 

2. Providing advice and counsel to court person
nel regarding correctional dispositions. 

Correctional liaison activities and information 
should be coordinated with the pre-disposition report 
prepared for juveniles. Special services and diagnos
tic testing should be available when necessary to 
facilitate determination of a disposition recommenda
tion or an assessment for correctional placement. 

Standard 5.29 Development of Post
Dispositional CorrecU{'mallntake 
Services 

Post-dispositional correctional intake services 
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should be established by the Division of Juvenile Ser
vices to provide evaluation, assessment and assign
ment of juveniles committed to the care and custody 
of the Division to an appropriate program or facility 
within the Division. 

1. Correctional intake services should be provided 
in lieu of the present reception and classification 
process. 

2. Assessment and assignment should be com
pleted as soon as possible after disposition and in 
any event within three working days. 

Standard 5.20 Volunteer Program for 
Juvenile Corrections 

The Division of Juvenile Services should develop a 
citizen involvement and volunteer services program 
to operate throughout its facilities and correctional 
programs to enrich and supplement all services to 
juveniles. Citizen volunteers should be used in a va~ 
riety of ways to include advisory roles in the formu~ 
lation of policies and the provision of direct services 
to juvenile offenders. 

1. A volunteer services unit should be assigned 
management and coordination of all volunteer per
sonnel and programs. 

2. A training program should be instituted for 
volunteers to give them an understanding of the 
needs of juvenile offenders and to acquaint them with 
the objectives and problems of corrections. 

Standard 5.31 Standards for Public 
and Private Agencies Providing 
Services to Juveniles Adjudicated 
Delinquent 

The Division of Juvenile Services should develop 
and disseminate standards for the operation of pub
lic and private agencies providing services for juve
nilas adjudicated delinquent and com'mitted to the 
care and custody of the Division. The Division should 
assist such agencies in obtaining a level of operation 
that is acceptable in aCCordance with promulgated 
~tandards and should be responsible for auditing 
such agencies to ensure compliance with standards. 

Standard 5.32 Juvenile Correctional 
Institutions 

Juvenile correctional institutions are facilities in 
which access and egress are controlled by the staff 
and which are used exclusively for the placement of 
juveniles adjudicated delinquent. Juvenile correc
tional institutions are characterized by procedures 
which are intended to prevent the juveniles placed 
therein from departing at will and by the provision of 
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a range of academic, vocational and treatment ser
vices. 

1. To the greatest extent possible, new correc
tional facilities should be located in or near the com
Ir;unities from which they draw their population. 

2. Correctional institutions should house no more 
than 100 juveniles. The [)ivision should develop a 
plan with specific time limits to reorganize existing 
facilities so that resident interaction is limited to a 
population of no more than 100 juveniles. No new fa
cilities should be constructed unless it can be de
monstrated that there is a need for these facilities 
and that this need cannot be met by any other 
means. 

3. Each living unit within the correctional insti
tution should not exceed a bed capacity of 20 and 
should provide for a mixture of private and semi
private rooms assigned on the basis of the needs and 
preferences of each juvenile. The design of the living 
unit should make provision for game rooms, study 
areas and staff offices. I n addition, the institution 
should provide for indoor and outdoor physical 
activities. 

4. The juvenile correctional institution complex 
should provide for co-educational and single-sex liv
ing environments. Co-educational institutions should 
be designed to accommodate a similar number of 
male and female residents. 

5. Correctional facilities should be staffed with a 
sufficient number of trained professionals from the 
various disciplines necessary to provide specialized 
programs and services as well as meet the juveniles' 
basic needs. Professional treatment staff should be 
organized into treatment teams and staffing ratios 
should be developed on the basis of the 20-bed liv
ing unit. 

Standard 5.33 Emphasis on Female 
and Male Juvenile Offenders 

Division of Juvenile Services should re-examine 
immediately its policies, procedures and programs 
for female and male juvenile offenders, and make 
such adjustments as may be indicated to make 
these policies, procedures and programs more rele
vant to the problems and needs of both sexes. 

1. All community-based and oriented programs 
and services within the juvenile correctional system 
should be made available to both male and female 
juvenile offenders on an equal basis. 

2. Separation of the sexes should not result in an 
adverse or discretionary effect in program availability 
or institutional conditions. . 

3. Where the number of female juvenile offenders 
is so small as to make adequate facilities and pro
gramming uneconomical, the Division 5hould make 
every effort to use alternatives to institutionalization. 
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Standard 5.34 Institutional Environment 

Juvenile correctional institutions should adopt 
policies and practices that will preserve the individual 
identity of the juvenile, and be conducive to the re
habilitative and reintegrative process. Institutional 
programs and procedures should be structured so 
as to normalize settings in the institution as closely 
as possible to the existing community. Aspects of a 
law enforcement atmosphere should be avoided. 

1. Juveniles should be provided with civilian dress, 
with reasonable opportunity for individual choice of 
style and preference. 

2. The use of uniforms, badges and military titl.es 
and terms for correctional personnel should be dis
continued. 

Standard 5.35 Individual Treatment 
Plans 

The assessment report completed by the correc
tional liaison services staff should contain an evalu
ation of the juvenile's specific problems, deficiencies 
and resources and provide an individual treatment 
plan. This treatment plan should become part of the 
juvenile's institutional file and a copy should be for
warded to the placing juvenile court. 

Each juvenile's progress and needs in relation to 
his or her individual treatment plan should be re
assessed a minimum of once every two months. 
Individual treatment plans should be reviewed by 
members of an ongoing assessment team and other 
treatment staff knowledgeable of the juvenile's 
progress. Any modifications in the plan should be 
noted in the juvenile's file and the placing juvenile 
court should be notified of any transfer to another 
facility. 

Standard 5.36 Development of Unit 
M~magement System of Providing 
Professional Services 

Each juvenile correctional institution's professional 
staff and services should be organized in terms of a 
unit management system so that each juvenile is 
under the supervision of a team of professional staff 
members. Professional treatment team members 
should be available to juveniles during after school 
and evening hours and other times when juveniles 
are free during the day. 

Standard 5.37 Education Programs in 
Juvenile Correctional Institutions 

Education programs in juvenile correctional insti
tutions should provide for the diverse educational 



needs of the juveniles placed therein, be individual
ized and geared directly to the reintegration of the 
juvenile into the community. The Division of Juvenile 
Services' education programs and facilities should 
be considered as any other school district. Standards 
and regulations regarding curriculum, financing and 
staffing applicable to a local school district should be 
held applicable to the Division of Juvenile Services. 

The Department of Education should cooperate 
with the Division of Juvenile Services in developing 
standards for education programs in correctional 
institutions. Education programs should be evaluated 
by the Department of Education. 

Standard 5.38 Vocational Programs 
in Juvenile Correctional Institutions 

Each JUVenile correctional institution should pro
vide pre-vocational and vocational training programs 
to enhance marketable skills of juveniles comr.~itted 
to its custody. Vocational programs should be geared 
specifically to meet the needs of young people. Vo
cational training should be part of a reintegrative con
tinuum to include determination of needs, establish
ment of program objectives, Vocational training and, 
for older juveniles, assimilation into the labor market. 
Activities should include but not be limited to: pre
vocational orientation, world of work education, 
vocational instruction and counseling, related reme
dial instruction, career education and counseling, 
employability plans and work experience. 

Standard 5.39 Rehabilitative Services 
in Juvenile Correctional Institutions 

Each juvenile correctional institution should pro
vide an array of rehabilitative services available on 
a voluntary basis to meet the needs of juveniles com
mitted to its custody. Rehabilitative services should 
be consciously geared toward reintegration in the 
community and to the post-institutional future that 
awaits each juvenile. 

Juveniles adjudicated delinquent and committed 
to correctional institutions should have access to all 
services to which nonadJudicated juveniles have 
access and to those services needed for individual 
growth and development. At a minimum, juveniles 
placed in correctional facilities should have access 
to the services described in these standards to in
clude but not be limited to casework, counseling, 
group interaction, recreation, student government, 
drug abuse programs, cultural and religiOUS activi
ties and family and community services. 

1. Correctional institutions shouid provide a broad 
range of individual and group counseling and treat
ment techniques so that the assessment team has 
multiple options in fitting a juvenile's needs to avail-
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able program offerings. Treatment approaches 
should include individual, small group and community 
group counseling. 

2. Where administratively feasible, each living 
unit within a correctional institution should empha
size a particular treatment approach and the staff 
within each living unit should receive in-service 
training to enhance their skills within the area of 
emphasis. The types and quality of services 
within the various units should be ~)eriodically re
viewed and these reviews should be made available 
to members of the assessment teams. 

3. Rehabilitative l~taff and resources should be 
sufficient to meet thH needs of juveniles, the institu
tion and the communit)'. 

4. Particular rehabilitative programs such as 
counseling should be administered and supervised 
by qualified and trained professionals. 

5. Community involvement should be a vital as
pect of rehabilitative services provided by each insti
tution. Community activities should be included as 
part of an integrated program of treatment and re
habilitation. 

a. I nstitutions should make use of community 
resources and facilities to foster each juve
nile's personal development and minimize the 
effects of institutionalization. 

b. Community activities should serve as an ef
fective method to measure and assess a juve
nile's readiness for community living. 

c. To the greatest extent possible, rehabilitative 
services should be provided in the community. 

d. Institutions should make full use of parapro
fessionals and community volunteers in its re
habilitative attempts. 

6. Institutions should provide pro!Jrams designed 
to encourage juveniles to practice their reli
gious beliefs, to participate in religious activities in 
the institution Oi the community. to receive religiOUS 
counseling and guidance or to maintain and 
strengthen their membership in a chosen religious 
group upon return to the community. 

7. Institutional programs should maintain frequent 
contact with juveniles' families and other persons 
who may have a constructive influence on them. 
Home and family ties should be strengthened through 
furloughs and weekend visits. The family and other 
influential persons should be involved in the juvenile's 
preparation for release or parole. 

8. Institutions should provide opportunities for 
exercise, recreation and constructive, entertaining 
leisure time activity in addition to school physical 
education requirements. Indoor and outdoor indivi
dual and team activities should be provided. Recrea
tional activities should be sufficiently broad to meet 
a wide range of interests and talents. 



Standard 5.40 Health Services in 
Juvenile Correctional Institutions 

Juvenile correctional institution health services 
should be designed to protect and promote the phy
sical and mental well-being of juveniles placed there
in, to discover those in need of short-term and long
term medical and dental treatment, to contribute to 
their rehabilitation by appropriate diagnosis and 
treatment, and to facilitate continuity of care follow
ing release. Institutionat· health services should be 
comparable in quality to that available in the com
munity. Every juvenile committed to the custody of 
an institution should have available comprehensive 
medical, dental and mental health services. All health 
services available to juveniles in the community 
should be available to juveniles in correctional insti
tutions. 

Medical care should not include subjecting the 
juvenile to any medical experimentation or the ad
ministration of drugs, chemical restraints or other 
forms of medical treatment for other than medical 
purposes and unless prescribed by a qualified physi
cian. 

Parole! Aftercare 

Standard 5.41 Paroling Authority for 
Juveniles* 

There should be established a juvenile parole/ 
aftercare authority separate and distinct from the 
paroling authority for adults. The juvenile parole/ 
aftercare authority should consist of full-time profes
sional members appointed by the Governor with the 
advice and consent of the Senate having experience 
in the field of penology, law, sociology, psychology or 
related fields; lay members and a former participant 
in the juvenile parole/aftercare system. 

1, The juvenile parole/aftercare authority should 
have jurisdiction over the release on parole/aftercare 
of persons committed to the Division of Juvenile Ser
vices after being adjudicated delinquent or after 
r€lvocation of parole/aftercare previously granted by 
the juvenile parole/aftercare authority. 

2. The juvenile parole/aftercare authority should 
prescribe rules, conditions and procedures for the 
granting of parole/aftercare, 

Standard 5.42 Guidelines for Release 

Guidelines should be established for determining 
release dates of residents of juvenile correctional 
institutions and providing for their participation in the 

• Note that this standard is in conflict with Sentencing, Parole 
and Probation Standard 10.15. 

241 

decision-making process. Consistent with the nature 
of indeterminate sentences, persons confined in a 
juvenile correctional institution are eligible for re
lease consideration immediately upon confinement. 

Standard 5.43 Parole/ Aftercare Services 

A bureau or unit of juvenile parole/aftercare 
should be created within the DiVision of Juvenile Ser
vices to carry out the function of parole/aftercare 
services. This bureau or unit should be responsible 
for the supervision of adjudicated delinquents re
leased on parole/aftercare status, aftercare release 
planning, and the administration and operation of 
aftercare programs. 

A statewide network of community-oriented after
care programs and services should be developed, 
either directly or through purchase of services, to in
clude supervision, counseling. service referral and 
residential services for juveniles released on parolel 
aftercare. Halfway houses and community-oriented 
residential programs should be developed for those 
juveniles who need a more gradual reintegration pro
cess or are in need of temporary living arrangements. 
Parole/aftercare services should be made available 
on a decentralized basis by aftercare staff located in 
or close to the communities in which released juve
niles reside. 

Standard 5.44 Aftercare Reiease 
Planning 

The objectives of aftercare release planning 
should be to ensure the release of each juvenile from 
a correctional institution at the most favorable time, 
consistent with the purposes of corrections, and to 
ensure each juvenile released on aftercare is pro
vided with an individually tailored reintegration 
program. Aftercare release planning should begin 
as soon as the juvenile is admitted to a corl'ectional 
institution, should continue through the juvenile's 
stay and facilitate the juvenile s transition from the 
institution to the community. 

An aftercare worker of the bureau or unit of juve
nile parole/aftercare should be assigned to each 
juvenile and should be responsible for aftercare 
release planning while the juvenile is incarcerated. 
Aftercare release planning should invblve: 

1. Working with the family in preparing for release. 
2. Monitoring the juvenile's progress in the insti

tution. 
3. Providing coordination and supportive counsel

ing. 
4. Developing an indiVidu",lIy tailored aftercare 

plan in conjunction with the juvenile as described in 
Standard 5.45. 

5. Preparing reports for use by the paroling 
authority in considering release. 



6. Preparing the juvenile for possible reactions 
and obstacles to readjustment that may be encoun~ 
tered in the community. 

7. Initiating community planning and maintaining 
contact with the aftercare worker to which the juve~ 
nile will be assigned in order to anticipate and dis~ 
cuss post-release problems. 

8. Ensuring school grades and credits earned in 
the ln~titution are properly transferred to the juve~ 
nile's school upon release. 

Standard 5.45 The Aftercare Plan 

An aftercare plan, developed and mutually agreed 
upon by the aftercare planner and the juvenile and 
approved by the juvenile parole/aftercare authority, 
should be prepared for each juvenile. The aftercare 
plan should be formulated at the commencement of 
each juvenile's stay a.nd modified whenever neces~ 
sary during the juvenile's period of confinement. 

1. The aftercare plan should contain the juvenile's 
expected release date, background data, a specific 
program of rehabilitation and reintegration into the 
community upon release and, when release Is 
granted, the specified conditions of parole/aftercare 
release determined by the juvenile parole/aftercare 
authority. 

2. Objectives should be clearly stated and in 
keeping with the needs outlined in the dispositional 
order. Performance goals to be achieved by the juve
nile should be clearly indicated. 

3. Conditions of release should be specific, in writ
ing and mutually agreed upon by the aftercare plan
ner and the juvenile. 

4. The aftercare plan should promote the juve~ 
nile's schooling, employment or other activities 
necessary for normal growth and development. 

5. The aftercare plan should prbvide for alterna
tive living arrangements where necessary. 
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Standard 5.46 Juvenile Parole/After· 
care Worker DuUes and Responsi
bilities 

A juvenile parole/aftercare worker should be as
signed to each juvenile upon release from a correc
tional institution. It is the juveniie aftercare worker's 
responsibility to assist in the juvenile's reintegration 
into the community and to ensure that he or she is 
referred to the appropriate community resources and 
services necessary for successful readjustment. All 
juveniles released on parole/aftercare should re
ceive the level of supervision and services identified 
in the aftercare plan. Where specific services are not 
available, the aftercare worker should have access 
to funds for the purchase of services. 

Aftercare workers should maintain personal con
tact with client juveniles to ensure that they are 
adequately supervised. Personal contact should be 
most intense during the first six months of release, 
after which decreasing levels of supervision and 
assistance may be instituted. Aftercare workers 
should be available to client juveniles for counseling 
and assistance whenever needed. 

Where the juvenile has made a satisfactory ad
justment prior to the expiration of aftercare super
vision, the aftercare worker should recommend 
to the releasing authority that the juvenile be dis~ 

charged from aftercare. 

Standard 5.47 Violation of Parole/ 
Aftercare Conditions 

The juvenile parole/aftercare authority should 
establish policies and procedures governing viola
tion of parole/aftercare conditions and violation hear
ings which afford due process. 



, PRE-ADJUDICATION ALTERNATIVES 

I ntraduction 

Juvenile crime IS one of the most serious issues 
facing New Jersey. From 1971-1975, the number of 
juveniles taken into custody by police increased 33% 
whereas adult arrests rose 22%. Juvenile violent 
crime is also increasing at a rate faster than that for 
adults, up 52% as compared to 21 % for the same 
period. Although persons under the age of 18 ac
count for 33% of the State's population, they account 
for 40% of all robbery arrests, 60% of breaking and 
entering arrests, 70% of motor vehicle arrests and 
half of the arrests for larceny. I n total, juveniles ac
count for 37% of all arrests. 1 

Dealing with youth, especially the violent offender, 
so as to protect society requires an effective and ef
ficient juvenile justice system. However, as the num
ber of juveniles entering the system continues to 
increase, each stage or component becomes over
loaded, causing serious delays. Limited resources 
are thinly spread, so that the system of justice is 
incapable of dealing effectively with the diverse 
youth being processed through it. Thus it is neces
sary to ensure that the number of juveniles being pro
cessed through the system is limited to only those 
who require its intervention. Those who can be suc
cessuly handled at the community level should be 
diverted from the juvenile justice process to com
munity services more in keeping with their needs. 

There is a growing concern that juvenile justice 

system intervention may not be the most effective 
method of dealing with certain youth exhibiting de
linquency or who appear in need of supervision. 
Nonsystem response or the halting of further justice 
system penetration in favor of referral to community 
agencies may be the preferred course of action, 
especially for those on the verge of delinquent be
havior. Moreover, the stigma of being officially 
labeled "delinquent" or "in need of supervision" may 
be detrimental to satisfactory social adjustment 
and push a juvenile toward more serious offenses. 
For others, contact and association with older, more 
sophisticated delinquents in the system mall en
courage increased deviance. 

Pre-adjudicatory alternatives to continued system 
penetration are essential to provide additional 
methods of dealing with problem youth. Before juve
niles ca'l be diverted from the system in any consis
tent and structured manner, formalized diversion 
mechanisms must be developed. There is a need to 
develop an improved capacity on the part of police 
and courts to make appropriate dispositions and 
referrals to alternative agencies and services. Di
version should be made a conscious and clearly de
fined policy. Diversionary processes require proce
dural regularity and decisions based on explicit and 
predetermined criteria. 

Problem Assessment 

Diversion in practice, if not by label, is partof our 
justice tradition. Increased recognition of juvenile 
justice system deficiencies and a rediscovery of 
the truth that the community itself can have signifi
cant impact on youth behavior has helped to gener
ate current efforts to incorporate diversion as a pre
liminary step in the juvenile justice pr0pess. Although 
diversion may occur at any stage, the focus in this 
report is at the pre-adjudicatory level. Generally, 
diversion at this level can occur at two entry points: 
police contact and upon referral to court. 

Diversion after police contact but prior to offici·;:(! 
police processing will halt system induction. Deci
sions at this level are discretionary and the respon
sibility of the police. Or.ve an official action has been 
initiated, such a~ the signing of a complaint, 
References 'or this chapter -,;"pear on page 251. 
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diversion from further system processing becomes 
the responsibility of the court. At these decision 
points, diversion mechanisms as well as alternative 
resources and services are needed. 

Several diversionary programs which provide al
ternatives to system processing have been developed 
in many jurisdictions. However, diversion as a pro
cess has not been formally recognized as a preferred 
alternative to court action for many juveniles. In addi
tion, uniform methods, theories and procedures to 
describe specifically when diversion should occur, 
who should be diverted, under what conditions, to 
what alternatives and for what purpose have not 
been agreed upon. Procedural standards in these 
areas are prerequisites to the creation of formalized 
diversion mechanisms. 



Police Diversion 
A juvenile's initial contact with police is crucial 

because, to a large degree, an officer's attitude and 
demeanor will frame a child's conception of the juve
nile justice system. The majority of police-juvenile 
contacts pertain to minor legal matters. The aGtusl 
number of youth who come in contact with police 
officers and are simply reprimanded or warned can·· 
not be ascertained as most of these encounters are 
brief and result in no further action. Uniform Crime 
Report statistics, though, do reveal that a total of 
126,517 Juveniles in 1975 were brought into custody 
or referred to police juvenile bureaus by police offi
cers.2 

Police diversion can occur any time between con
tact with a juvenile and court referral. Diversionary 
alternatives other than routine "street diversion" 
include warning and release, referral to a police
operated diversion program or referral to c~mmunity 
service agencies. Once a juvenile is brought to the 
police station for questioning or other purpose and 
turned over to the juvenile bureau, the juvenile offi
cer must utilize discretion in deciding the appropriate 
course of action. It is at this point where the decision 
to divert or initiate a complaint must be made. 

Although approximately 40 police departments 
have special juvenile units or bureaus, it is usually 
up to the regular patrol officers to bring youth in con
tact with the juvenile bureau as few are in operation 
24 hours a day, seven days a week. It is necessary, 
therefore, that all patrol officers as well as specific
ally designated juvenile officers make effective use 
of their discretionary authority in dealing with juve
niles and in Identifying youth who need services, 
court referral or simply a warning. 

New Jersey police officers make wide use of dis
cretionary authority in dealing with juveniles, as evi
denced by the fact that only 46.6% of the juveniles 
brought into police custody in 1975 were referred to 
court. Although the majority of juvenile matters are 
disposed of Infoimally, the discretionary authority 
of police to divert has never been formally recognized 
by statute. Few would argue, though, that the en
forcement of law does not require broad discretion
ary authority. How to regulate, control and implement 
this authority continues to be a subject of study. 

The decision to divert is related to a variety of 
factors. Several studies have concluded that the seri
ousness of the offense is the primary determinant of 
police disposition of juveniles. Some have found that 
the attitude of the victim is the best indicator of 
police action whereas others conclude that race is 
a significant factor. Sanction probabilities have also 
been found to be harder for unusually respectful 
and disrespectful juveniles.3 

As illustrated in Tables 1-4, wide differences in re
ferral practices exist between New Jersey police de
partments. Even departments serving similar-type 
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cities exhibit varying methods of handling juveniles. 
I t has been suggested that varied rates of diversion 
are indicative of a lack of agreement on what is con
sidered appropriate criteria for diversion. The exer
cise of police discretion to divert has not been guided 
or structured by formalized procedures to promote 
uniform treatment and handling of juveniles. Written 
policies and procedures, developed in conjunction 
with court personnel and community agencies and 
applied on a statewide basis are needed. 

The role of police in preventing delinquency is cru
cial. Police are in a unique position "as the eyes and 
ears of a comm.unity," to discover causes, conditions 
and unmet needs responsible for juvenile delin
quency.4 Problems which are not the responsibility 
of the police should be brought to the attention of 
other community agencies. If needed services are 
lacking, police are in a position to expose gaps in 
existing services. 

A broader perspective, stressing the police as a 
part of a larger processing mechanism which starts 
in the community, would lead to greater prevention 
and diversion rates. If police are to be effective in 
prevel,ting delinquency and diverting youth, they 
must develop close working relationships and liai
sons with community agencies. The suitability, avail
ability and accountability of community services are 
crUCial considerations for police referral. 

Diverting youngsters back to Hie community is obvi
ously highly dependent upon the community's willing
ness to report them to the police in the first place and 
to absorb them following diversion ... If police are to 
divert, they can best do so on the assumption that 
there is someone or something there that will help 
prevent that youngster's reappearance. 5 

Prior to the signing of a complaint, every avenue of 
informal or nonjudicial settlement appropriate for the 
juvenile and acceptable to the complainant should be 
explored. Frequently, citizens who wish to sign a 
complaint against a juvenile desire only recompense, 
and this could be accomplished informally, thus obvi
ating the need for court attention. Parents who want 
to sign a complaint against their child more than 
likely are seeking help in dealing with a troublesome 
youngster or a difficult family situation. Referral to 
community services should be considered in these 
instances before relying on the court for assistance. 
Unfortunately, the prOVision of pre-complaint screen
ing and referral services at the police contact level 
has not been developed to its fullesl potential since 
few police departments have structured juvenile aid 
bureaus complete with civilian counseling staff that 
can provide services and referral to other agencies. 

Regardless of the referral decision, police depart
ments customarily retain internal records on juve
niles who come in contact with police. I nterna! re
porting and recording procedures vary among pOlice 
departments although it is commonly recognized that 
many juvenile officers or bureaus maintain index 
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Table 1 Table 3 

Pollco Disposlllon of Juveniles Talien Into Custody --1976 Police Disposition of Juvenllos Taken Into Custody -1975 

Handted Within Referred to Other .' Handled Within Referred to Othor 

Department and Released Court Disposition' Tdtal Department and Released Court Disposition' ' Total 
No. % No. % No. % No. % No. % No. % No. % No. % 

Asbury Park 305 44.8 367 53.9 9 1.4 681 100% Asbury Pari' 240 40.1 352 58.9 6 1.0 598 100.0 
Atlantic City 573 40.9 829 59.1 1402 Atlanllc City 662 41.9 913 57.7 1575 
Burlington 70 31.7 151 68.3 221 Burlington 186 70.2 79 29.8 265 
Bt:~Qeton 534 100.0 534 Bridgeton 49~ 100.0 496 
Bloomtlt:)!d 527 63.6 287 34.6 15 1.8 829 Blocmfield 696 71.0 267 27.2 18 1.8 981 
Bernards \ 51 25.4 148 73.6 2 1.0 201 Bernards 97 56.1 75 43,4 1 .6 173 
Deptford 39 83 431 91.7 470 Deptford 31 11.6 236 88.4 267 
Dover TWp. 478 59.1 331 40.~ . 809 Dover 683 82.4 146 17.6 829 
Lower Twp. 92 422 126 57.8 218 Lower Twp. 119 50.2 118 49.8 237 
Lawrence 172 58.7 114 38.9 7 2.4 293 I Lawrence 115 54.5 92, 4~.6 4 1.9 211 
Long Branch 436 100.0 436 Long Bronch 503 100.0 503 
Maplewood 589 86.5 86 12.6 6 .9 681 Maplewood 624 89.7 72 10.3 696 
Middletown 211 25.8 555 67.9 51 6.2 R17 Middletown 326 34.0 633 65.9 1 .1 980 
Morristown 262 21.2 893 72.4 79 6.3 1234 Morristown 150 16.8 703 78.8 39 4.4 892 
Orange 196 41.0 275 58.4 471 Orange 188 37.1 318 62.7 1 2 507 
Pennsville 141 100.0 141 Pleasantville 214 33.5 394 61.8 30 4.7 638 
Pleasantville 240 40.3 333 56.0 22 3.7 595 Pt. Pleasant 180 70.6 75 29.4 255 
Pt. Pleasant Boro. 166 57.4 123 42.6 289 Pennsville 104 100.0 104 
Raritan 385 99.7 1 .3 386 Raritan 51 60.0 31 36.5 3 3.6 8e 
Sparta 124 72.9 43 25.3 3 1.8 170 Sparta 127 77.9 30 18.4 6 3.7 163 
Teaneck 502 100.0 502 Toaneck 509 100.0 509 
Vineland 770 100.0 770 Vineland 672 100.0 672 

Source: Statistics reported by each police department 10 the Unilorm Crln~!:: Reporling Unit of the New Jersey Stale Pollee. West SOUrCD! Statlst/cs reported by oach pollco depnrtment to the Umform CrIme Reporting Unit of the Now Jersoy State 1"'" to, WOS.I 
Trenton. New Jersey Trenton. NewJetSbi· 

Includes relerral to a welfare agency, other police agency, or to crlmlnal/aduUe:ourt Includos reforrallo a welfare agency, othor POU';:6 departmeol or adult/or/minol court 

Table 2 Table 4 
police DlsposlUon of Juveniles Taken tnto Custody-1976 Police Disposition of Juvenile. Taken Into Custody -·1975 

for Departments Sampled With Juvenile Aid Bureaus for Departments Sampled With Juvenile Aid Bureaus 

Handled Wllhln Referred to Other Handled Within Referred to Other 
Department and Released Court :lIsposillon' Total Department and Released Court Dispositions' Total 

No. % No. % No. % No. % No. % No. % No. % No. % 

Camd~n 453 27.8 1175 72.2 1628 100. Camden 511 26.3 1436 73.8 1947 
Cherry HIW' 609 49.0 619 49.8 1228 Cherry Hllr 481 44.0 609 55.7 4 ,4 1094 

Cillton 679 50.8 698 48.5 10 .7 1387 Cillton 525 54.6 424 44.1 13 1.4 962 

EngleWood 209 46.1 238 52.4 7 1.5 454 Englewood 203 51.7 164 46.8 6 1.5 393 

Edison 321 63.6 184 36.4 505 Edison 520 66.0 268 34.0 788 
lollzabeth 1418 70.9 568 28.4 13 .7 1999 

I Elizabeth 1453 69.7 603 28.9 30 1.5 2086 

Franklin 208 40.6 286 55.9 18 3.S 512 Franklin 159 43.4 183 50.0 24 /l.6 366 
HamJltonTwp.', 498 39.4 739 58.5 26 2.1 1263 Hamilton Twp.' , 517 49.1 521 49.4 15 1.5 1054 

Jersey City 539 20.0 2156 80.0 2695 Jersey City r~15 45.7 1684 54.3 3099 

K'earny 683 64.9 367 34.8 3 .3 1050 Kearny 84) 71.4 340 28.7 1187 

Keansburg 143 28.4 356 70.8 4 .8 503 Keansburg 222 36.8 379 62.8 2 .3 604 

Lyndhurst 318 76.3 97 23.3 2 .4 417 Lyndhurst 240 7.:l9 80 24.6 5 1.5 325 

Metuchen 202 41.1 190 38.7 99 20.2 491 Metuchen 188 59.3 72 22.7 57 17.9 317 

Newark 191 3.9 4717 96.1 4908 Newark 159 3.3 3681 77.3 923 19.4 4763 

P.arslppany-T. H. 311 53.4 270 46.3 2 .3 583 ParslppanY-T.H. 272 53.8 231 45.7 3 .6 506 

Pi:llerson 2542 61.7 1489 38.1 90 2.2 4121 Paterson" ,. 2451 61.0 1433 35.6 137 3.5 4021 

Plalnlield 690 59.7 432 37.4 33 2.9 1155 Pennsauken' , 434 46.5 500 28.1 934 

PllOnsauken' , 252 38.8 396 60.9 2 .3 650 Phillipsburg 140 37.7 213 57.4 18 4.9 371 

Phillipsburg 169 36.3 242 59.9 30 6.8 441 Plainfield 662 55.8 524 44.2 6U7 
Roselle 376 67.4 182 32.6 558 Roselle 487 71.9 190 28.1 677 
Silyrevlile 166 39.5 251 59.8 3 .7 420 Sayreville 185 39.8 276 59.4 4 .9 465 
South River 65 36.9 103 56.5 8 4.6 176 South River 71 32.7 137 63.1 9 .9 217 
Trenton 1227 41.3 1297 43.7 447 15.1 2971 Trenton 1289 41.3 1304 41.8 528 16.9 3121 
Union Twp. 176 25.8 507 74.2 683 UnlonTwp. 187 26.9 505 72.6 4 .5 696 
UI110n City 385 99.7 1 .3 386 Union City 277 100.0 277 
Wayne 668 51.6 590 45.6 37 2.9 1295 Wayno 806 55.9 585 40.6 52 3.6 1443 
WIllingboro 575 87.9 69 10.5 10 1.6 654 Willingboro 511 26.3 1436 73.8 1947 

Woodbridge 985 58.5 682 40.5 18 1.1 1685 Woodbridge 1041 56.6 786 42.1 12 .7 1839 

$(Iurce: Statistics fep~)fted by each pOlice dopartment to thO Uniform Crime Reporting Unit of tho New Jersey Slllle POIICD. West Sourco: Stallstlc¢" roporte~ :'y oach police department to thO Uniform Crime Reporting Unit of tho New Jersey StBle Police. West 
Trenton. Now Jorsoy. Tronton. NowJ6rsey . 

• Includes reforralla a welfare agency. other police agency or to adult/criminal court. 

I 
• Includes ,clerrallo a weUere center, other pollcs departm(Jnt or 10 adulVcrlmlna! coUrt. 

• , Those departments: juvenile aid bureaus have been recently luoded •• Thoso departments' Juvenile aid bureaus have baon rec8'f\!ly funded . 
~ • • Ooos nOllnclude !ltathafes for the month of February. 
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cards on known juveniles. Entries are made when~ 
ever an a.pprehension, contact or disposition is made. 
In addition, many police departments utilize the adult 
Uniform Crime Report (UCR) arrest form to record 
the taking of juveniles into custody. This form is 
utilized even though it is designed specifically for 
adult or criminal use. When such a form is used, four 
copies are required and the majority are dissemi
nated to county or State level agencies. 

An adequate, accurate system for recording con
tacts, complaints, investigations and dispositions 
should be maintained by all police departments. 
Good records can provide a sound basis for decision
making and are necessary for administrative control, 
policy-making and planning. In light of present con
cerns for the security and privacy of personal data 
maintained in informational systems, guidelines 
structuring the recording, maintenance and dissemi
nation of juvenile information are urgently needed. 
A separate information and reporting system, com
plete with specialized forms, is desirable. 

Since juveniles account for approximately half of 
the arrest activity of many police departments and 
constitute a large segment of reported crime, one 
would expect that the juvenile bureau of most police 
departments commands a correspondingly large pro
portion of manpower and resources. This is rarely the 
case, however. Only 40 of the 469 departments in 
New Jersey have specialized units or bureaus. Most 
departments, especially the smaller agencies, do 
not have a juvenile officer available on each shift. 
Moreover, many departments do not have designated 
juvenile officers. The importance of juvenile work 
and the rteed for specialization has drawn little atten
tion from police chiefs and executives. Delinquency 
control is an integral part of police work and effective 
control requires departmental juvenile specialization. 

The selection "process" for juvenile assignments 
in many police departments impedes efforts for spe
cialization. Many departments rotate officers in and 
out of juvenile bur~aus, without consideration of' 
whether an officer has an aptitude for working with 
youth. I n addition, promotional opportunities general
ly are not available in juvenile bureaus, thus officers 
who like working with youth must choose between 
remaining in juvenile bureaus or advancing their 
careers. 

Specifically designated assignments require spe
cialized training. Basic police training in juvenile 
relations and handling has been grossly overlooked. 
Of the 280 hours in basic training required to be com
pleted by police recruits, only six hours is mandated 
for youth relations. A State Police survey of police 
academies in 1976 found that "almost without excep·· 
tion the only block of instruction dealing with youths 
o~ juveniles was the six hour block of instruction as 
set forth by the PTC."6 An increase in required juve
nile related training which corresponds to the magni
tude of pollce-;uvenile activity is urgently needed. 
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Juveniie training cannot stop at the entry level but 
must be periodically reinforced through in-service 
training. However, the need for continued training 
has not only been overlooked, it has been ignored. 
No New Jersey police academy, until recently, of~ 
fered any post graduate courses or seminars on juve
nile justice. To help fill this void, the New Jersey 
State Police recently initiated an in-service training 
program for juvenile officers, which consists of 20 
one-week training cycles offering 40 hours of instruc
ti~n. Additional juvenile training efforts for both juve
nile officers and patrol officers are needed. 

Court Intake and Diversion 

Although more than half of the juveniles taken into 
custody by police never penetrate any further into'the 
juvenile justice system, the number of complaints re
ferred to court continues to rise. Many of the cases 
that are referred to the juvenile court, however, do 
not require formal court intervention. These cases 
are more appropriately disposed of through informal 
adjustments or other alternatives to system proces
sing. To facilitate the diversion of cases from the 
court in a systematic fashion, an intake unit model 
was designed and implemented on an experimental 
basis in Morris County in 1972 to screen and divert 
as many cases as possible. prior to cou,rt attention. 
Initiation of juvenile court intake services first in 
Morris County and later in other jurisdictions has al
lowed diversion from traditional court processing to 
occur through the provision of complaint screening 
and referral to either community agencies or nonju
dicial settlement. 

To understand more completely the relationship of 
court intake services to diversion, a discussion of 
the intake concept is necessary. The intake process 
is initiated with the receipt of a complaint, either 
from the police or originating directly from a parent, 
school or social service agency. At this first stage, 
a screening of the complaint and investigation of the 
details surrounding the incident is conducted to de
termine whether or not additional court action should 
be taken. If judicial attention is deemed necessary, 
a complaint is either filed with the court or forwarded 
to the court clerk for placement on the court cal en
dar.7 If the interests of the public and the juvenile 
do not warrant further court attel"tion, intake staff 
must consider alternative methods of appropriately 
disposing of the matter. It is at this stage that the de
cision to divert, one of the most important goals of 
intake, is made. 

Alternative methods of case disposition usually 
consist of pre-judicial conferences and juvenilE1 
conference committee referrals. Pre-judicial con
ferences are meetings held with the intake worker 
and juvenile, family, complainant or any other in
volved person during which a satisfactory adjustment 
of the matter is sought. Referrals to community ser-
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vices are often included as part of the settlement. 
Juvenile conference committees consist of be

tween six and nine community members, represen
tative of the various socioeconomic, social and eth
nic characteristics of the community. Court Rule 
5:10-2 authorizes the appointment by the court of one 
or more juvenile conference committees for a coun
ty. Minor juvenile complaints, usually for delinquency 
matters, are referred by intake staff to the commit
tees for consideration. Conference committees exist 
both in counties with and without intake services 
and where there is no intake service, referrals are 
secured directly from the court. It is the function 
of the committees to express community disapproval 
and recommend behavior limits or requirements. 

The juvenile participates in diversionary pro
grams only on a voluntary basis. For both pre-judicial 
and conference committee dispositions, if a satis
factory adjustment is made within a certain time 

. period, intake staff will recommend to the court that 
the matter be dismissed. If a satisfactory adjustment 
is not reached and other alternatives prove unsuc
cessful, referral to court for an adjudicatory hearing 
is necessary. 

Juvenile court intake units have been established 
in Atlantic, Bergen, Camden, Cumberland, Essex, 
Hudson, Mercer, Middlesex, Morris, Passaic, and, in 
1977, Burlington, Monmouth, Ocean and Union 
Counties. These units operate directly under the con
trol of the presiding juvenile judge. I n addition, intake 
screening services are provided in Somerset County 
by the probation department, which has been provid
ing such services for over ten years. In these 
counties, most of the court processes and decisions 
surrounding such areas as detention or shelter ad
missions, calendaring, complaint screening and 
diversion can be centralized and coordinated. Fun
damental differences in procedures and available 
services currently exist between co·urts with intake 
unit components and those jurisdictions lacking such 
services. These differences between counties have 
resulted in the existence of two diverse methods of 
processing juvenile complaints in New Jersey. 

Courts with intake units are provided with com
prehensive screening and review of all cases, and 
those juveniles who do not warrant additional court 
attention are systematically diverted. Complaint 
screening not only identifies juveniles who could best 
be helped by nonjudicial settlement, but also those 
that are chronic or serious offenders and need court 
intervention and possible segregation from society. 
Although courts without intake components have 
Gome type of complaint receiving mechanism, the 
capability and resources for consistent case screen
ing and referral are limited. I n jurisdictions lacking 
intake unit services, initial detention or shelter admis
sions may be made without direct court control and 
may not be authorized by the court until the detention 
hearing, usually the morning after admission. 
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Aside from basic variances between jurisdictions 
that have or do not have intake units, multiple dif
ferences also exist among those jurisdictions with 
intake services. Although most intake units have 
responsibility for detention and shelter admissions 
and complaint referral to pre-judicial conference, 
juvenile conference committee or on to court, stan
dardized procedures and mechanisms for intake 
units have not yet been determined nor put into 
operation in all units. It is hoped that this matter will 
be rectified with the dissemination of a juvenile court 
intake manual which is awaiting Supreme Court ap
proval. 

One such procedural difference which impinges 
upon the ability to utilize court complaint statistics 
for analytical or comparison purposes is the various 
methods of docketing court complaints. In some 
jurisdictions, such as Morris County, all complaints 
referred to the court are first received in the intake 
unit. A~ter review, only those cases necessitating 
court action are forwarded to the court cierI< for 
docketing and thus considered as complaints re
ferred to court. In other jurisdictions, all complaints 
are first forwarded to the court clerk for docketing 
and then received by intake staff. Data for complaints 
referred to court thus take on different meanings 
depending upon the docketing procedure utilized. 

Aside from intake unit procedural variances, 
juvenile conference committes also exhibit diver
sity in regard to composition, referral rate, types of 
referrals and dispositions. Conference committees 
may hold cases in abeyance for as long as six 
months pending satisfactory conclusion. During such 
time, case settlement may not be reported to the 
court, causing confusion regarding referral outcome. 

The effectiveness of conference committees 
hinges upon how well referral applications for con
ference committep. consideration are screened and 
also upon how well the whole process is supervised. 
In jurisdictions with intake units, the capacity exists 
for referral screening and for the supervision and co
ordination of conference committees. 

Juvenile and Domestic Relations Courts that have 
an intake service component also have a greater 
chl'!nce to standardize and unify procedures within 
their jurisdiction. I ntake services are also a prerequi
site to a family court o~eration that treats the family 
as a whole under one court jurisdiction. Once intake 
services are provided for Juvenile and Domestic Re
lations Courts, the mechanism can be expanded to 
provide family intake, screening and referral to ap
propriate social service agencies. What is needF.ld 
is the establishment of court intake services in all 
court jurisdjctions to provide immediate benefit for 
Juvenile and Domestic Relations Courts and to initi~ 
ate development of a Family Court when such a juris~ 
diction is created. Services and procedures should 
be coordinated on a statewide basis for maximum 
benefit. 



New Jersey's Status in Comparison With the National Standards 

The National Advisory Commission and American 
Bar Association, in comprehensive studies of the 
criminal Justice system proposed numerous stan
dards dealing with police and courts and their role in 
diversion. Only the National Advisory Commission 
touched upon several aspects of the juvenile justice 
system although no systematic view of delinquency 
prevention or juvenile justice was attempted. 

A second National Advisory Committee, chaired by 
Governor Brendan Byrne, has since been created 
and a Task Force on Juvenile Justice and Delin
quency Prevention appointed. Standards are also be
ing formulated for the juvenile justice system by the 
I nstitute of Judicial Administration/American Bar 
Association Joint Study Commission (IJA/ ABA). 
However, Task Force and IJAI ABA standards were 
not available for the Committee's use in formulating 
standards for New Jersey. Hence, the following com
parisons are made primarily with those original NAC 
standards that dealt specifically with juveniles. 

Police Diversion 

The National Advisory Commission (NAG) on crim
inal Justice Standards and Goals recommends in 
Police Standard 1.3 that every police agency ac
knowledge the existence of police discretion in the 
form of policy guidelines that establish the limits of 
discretion to eliminate discriminatory enforcement 
of the law and guide the use of arrest alternatives. 
NAG Police Standard 4.3 also recommends that 
every police agency divert from system processing 
any inividual for whom the purpose of the criminal 
or juvenile process would be inappropriate or in 
whose case other resources would be more effective. 
Written procedures for diversion developed and pre
pared in cooperation with other system components 
to ensure coordination are also recommended. In 
its more recent effort, NAG recommends further, 
in Police Standard 4.5 that there be some procedural 
differences in police operations when dealing with 
juveniles. For example, police should be able to re
fer, and they should be required to notify parents. 
NAG also suggests that police policy should be an 
expression of community standards and that police 
chiefs include juvenile justice system personnel, 
community youth-serving groups and educators in 
formulating police-juvenile policy. Police Standard 
4.4 suggests the legislature and courts encourage 
or require police administrative rule-making and 
that written administrative procedures be established 
to structure the use of discretion. 

In Police Standards 5.10 and 5.11, NAC recom
mends that police divert those juveniles for whom 
formal proceedings would be inappropriate or other 
resources would be more effective. Referrals to court 
intake should be restricted to those involving serious 
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delinquent conduct or repeated law violations of 
more than a trivial nature. 

During 1975, New Jersey police departments 
brought into custody a total of 126,517 youths of 
whom 58,978 or 46.6% were referred to court. a The 
remaining 53.4% were excluded from system proces
sing and were either handled within police depart
ments or referred to other agencies. Since less than 
half of the juveniles taken into custody are referred 
to court, it is obvious that police are widely utilizing 
their discretionary authority and are diverting most 
of the juveniles with whom they come in contact. 
However, an analysis of staff-conducted question
naire responses of police departments with more 
than 100 sworn officers reveals that only half have 
developed written standard operating procedures or 
departmental guidelines for dealing with juveniles. 

The National Advisory Commission further recom
mends in Polic~ Standard 9.5 that police departments 
with more than 15 employees establish juvenile in
vestigation capabilities by creating juvenile special
ist positions. Departments with more than 75 employ
ees or where conditions warrant sh0uld establish 
separate juvenile units responsible fo. investigating 
juvenile matters, providing assistance and main
taining liaison with other agencies concerned with 
juveniles. The 31 New Jersey departments that have 
over 100 officers have established juvenile units and 
initial data suggest the majority of departments with 
more than 50 sworn officers also have such capa
bilities. 9 

Police Standard 9.5 requires that all police officers 
receive special training in juvenile delinquency pre
vention and juvenile problems. The New Jersey man
dated basic police training curriculum currently re
quires six hours of training in youth relations. Of the 
nine academies commencing basic training sessions 
this fall, four offer the mandated six hours of instruc
tion in youth relations, four offer seven hours and one 
offers seven and a half training hours. However, no 
in-service training is required for juvenile officers/ 
specialists. Questionnaire data reveal that of the 
departments with over 100 sworn officers only 25% 
provide any formalized special training for juvenile 
officers/specialists. Data from these and other de
partments suggest the most frequently used mode 
of training for juvenile officers in New Jersey is on
the-job experience. To help meet the critical need 
for training, the New Jersey State Police recently 
initiated a 40 hour in-service training program for 
juvenile officers. Approximately 170 officers have 
completed the course thus far. 

NAG Police Standard 9.5 also states that juvenile 
specialists should provide support and coordination 
of all community efforts for the benefit of juveniles 
and actively employ all available resources to deter 



delinquency. The newly-created NAC also advises 
police undertake an active prevention program. In 
Police Standards 6.1-6.5, it is recommended police 
encourage' interdisciplinary juvenile justice coor
dinating councils, cooperate with other agencies 
to employ all available resources to detect and pre
vent delinquency, make full use of youth service bu
reaus, develop delinquency prevention programs in 
the schools, appoint school liaison officers and un
dertake leadership in recreational programs for juve
niles. 

A total of 30 police departments in New Jersey 
have developed juvenile aid bureaus funded by the 
State Law Enforcement Planning Agency which pro
vide juvenile units with civilian counseling compo
nents. Juvenile aid bureaus attempt to maximize the 
benefits of diversion at the police level by providing 
counseling services and referral to other community 
services based upon the needs of youth who corne in 
contact with police. 

Among juvenile aid bureaus, three slightly differ
ent referral methods are used. Police alone may 
make the decision to refer a youth to counseling; the 
decision may be made jointly by the police officer 
and the counselor; or police may make most deci
sions, consulting counselors regarding the more 
complex cases. Most bureaus operate under the 
latter method. 

Juvenile aid bureaus may be located either within 
the police department, as in Trenton, Camden or Me
tuchen, or separate from the department, as in Eli
zabeth, Sayreville and Edison. In some, only the 
civilian counseling staff are located separate from 
police headquarters. The services offered by juve
nile aid bureaus also vary although most offer indivi
dual counseling, some family and group counseling, 
referrals and diagnostic assessment by consultants. 
Statistics for departments with juvenile aid bureaus 
show marked differences in rates of diversion and 
court referrals. Anywhere from 0% to 88% of the 
juveniles taken into custody by these departments 
are handled within and released. Thus, a range of 
policy and procedural differences and court referral 
disparities, even among departments with organized 
youth aid services, is clearly indicated. 10 (See Tables 
1-4 pg. 245.) 

Court Intake and Diversion 

I n Corrections Standard 8.2, the National Advisory 
Commission recommends that each juvenile court 
jurisdiction esta,blish within the court organized in
take services to operate as part of or in conjunction 
with detention centers. Intake services should divert 
as many youngsters as possible from the juvenile 
justice system through screening and referral and 
also reduce the detention of yc",,~h to an absolute 
minimum. The more recent NAC also endorses the 
intake concept, with one significant change. I n I n-
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take, I nvestigation and Correction (I iC) Standard 
21.1, it recommends intake should be the responsi
bility of a state executive branch agency which 
should serve three functions: to act for the court in 
screening applications for petitions; to act for the 
court by developing the necessary dispositional in
formation and to serve as the intake apparatus for 
correctional dispositions. This standard is consistent 
with NAC's overall scheme to combine court intake. 
probation, corrections and parole functions under 
one executive branch agency. 

Such is not the case in New Jersey, where intake 
and probation are the responsibility of the judicial 
branch of government. There has been no movement 
to combine these functions as suggested by NAC 
into a single agency. Currently, court intake units 
are operating in 14 counties and plans are under 
development to include remaining jurisdictions in the 
near future. These intake units receive all complaints 
referred to the court and Initiate screening on the ba
sis of the nature of tha charge, facts surrounding the 
incident and any prior record or treatment history of 
the juvenile. Complaints are either held for pre
judicial conferences, referred to juvenile conference 
committees or appropriate social services or placed 
on the court calendar, Over 24% of the juvenile com
plaints recorded as received by the court In 1975 
were referred or diverted from court attenti(<)f1.11 
Of those complaints referred, 11,098 were sent to 
juvenile conference committees. 12 The present 
manual for juvenile conference committees restricts 
conference committee jurisdiction to only minor de~ 
linquency offenses; however, some JI NS complaints 
are still referred to the committees. A new manual 
under preparation by the Administrative Office of the 
Courts (AOC) will further clarify conference commit~ 
tee jurisdiction. Currently, little is documented re~ 
garding the activities of the committees, the opera~ 
tional procedures utilized or the effect of any recom
mendations upon the juveniles.':;ontinuing research 
by AOC will explore these areas in an effort to assess 
the effectiveness of the conference committee con
cept. 

In addition to diverting cases from the court, in
take units in New Jersey are also responsible for 
authorizing admittance of juveniles into detention or 
shelter facilities in accordance with N.J.S.A. 2A:4-42. 
Although this procedure in jurisdictions with intake 
services is in compliance with NAC recommenda
tions in Corrections Standard 8.1 and 8.2, police 
officers in conjunction with detention and shelter 
personnel must make the determination to detain in 
those counties lacking intake units. 

One important difference in ideologies exists be
tween the NAC recommendations and New Jersey 
juvenile court practices. The first NAC believed that 
only delinquent offenses as opposed to J I NS offenses 
should be subject to offiCial court sanction and all 
other 0ffenses or complaints should be diverted to 
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more appropriate programs. This approach was 
modified somewhat by the second NAC, which 
recommends the establishment of a Family With Ser
vice Needs jurisdiction of the family court to have 
Jurisdiction over certain specific status offenses, 
namely: truancy, repeated disregard for parental 
authority, repeated running away, repeated use of 
intoxicating beverages and delinquent acts com
mitted by a juvenile under the age of 10 (See Judicial 
Process chapter for a more complete discussion of 
this issue). 

New Jersey retains jurisdiction over status of
fenses and defines a juvenile who is alleged to be in 
need of supervision as one who is: 

1. habitually disobedient to his parent of guardian 
2. ungovernable or incorrigible 
3. habitually and voluntarily truant from school 
4. or has committed an offense or violation of a 

statute or ordinance applicable only to juveniles 
(N.J.S,A, 2A;4-45). . 

During 1975, a total of 82,583 complaints were 

filed in juvenile court, 74,480 or 90.2% alleging de
linquency and 8,103 or 9.8% alleging in need of 
supervision (J INS). 13 Adjudicatory court hearings 
were held for 6,090 or 75.2% of these J I NS com
plaints whereas only 68.8% of the delinquency com
plaints were scheduled for hearings. Both J I NS and 
juvenile delinquents are subject to official court in
tervention although all juveniles in need of super
vision and delinquents not represented by counsel 
at the adjudicatory hearing cannot be committed to 
correctional institutions. 

The National Advisory Commission further recom
mends in Corrections Standard 8.1 through 8.4, spe
cific procedures and operational standards re
garding juvenile detention and shelter facilities, a 
family court jllrisdiction and how these areas inter
relate with juvenile intake services. Assessment of 
these areat\ and a review of New Jersey's status 
in comparison with these NAC standards is dis
cussed in other chapters. 

Commentary 

To promote system improvement, the Advisory 
Committee has undertaken a comprehensive inves
tigation of the juvenile justice system and has recom
mended appropriate standards and guidelines where 
necessary. The Committee has initiated its study at 
system entry points, concentrating on the diversion 
of youth from justice system processing. 

The Committee acknowledges that diversion is an 
acceptable and in many cases preferred method of 
handling juveniles who commit minor offenses or 
who are in need of supervision. It is not appropriate 
for chronic or serious offenders. Since most juve
niles initiate system involvement through contact with 
law enforcement agencies, standards to structure the 
use of police discretionary authority in handling juve
nile procedures comprise ioitial recommendations. 

The lack of uniform procedures has long been a 
problem of the juvenile justice system. To rectify this 
situation, the Committee in Standard 1.1 calls for the 
development and dissemination of a State level 
manual for law enforcement agencies to serve as a 
guide in the handling of juveniles. The Depart
ment of Law and Public Safety in cooperation with 
appropriate State and local agencies would be a logi
cal depositary. As such, the Attorney General would 
have ultimate responsibility. 

In addition to a statewide manual, the Advisory 
Committee recommends in Standard 1.2 that each 
police department develop its own juvenile mdnual 
to incorporate the recommended guidelines as well 
as available local resources and required practices. 
Although the development of a State level manual 
may necessitate the appropriation of funds, local 
police departments should take the initiative in de-
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veloping departmental manuals and in adopting the 
proposed standards. 

A concern has been raised by the judiciary regard
ing the referral of juveniles to diversionary alterna
tives in lieu of court referral. To alleviate any possi
bility for abuse, the Advisory Committee recom
mends police referral criteria be developed in con
junction with the courts. Once a complaint is signed, 
the matter becomes the responsibility of the court. 
Police should not attempt to divert juveniles whose 
actions have resulted in signed complaints. Dis
cretionary authority should be utilized to screen 
cases prior to the signing of a complaint. 

The Advisory Committee further recommends in 
Standard 1.3 that each police department designate 
at least one officer as a juvenile officer to be respon
sible for all juvenile matters. Where conditions and 
available personnel warrant, separate juvenile 
bureaus should be established. The Committee also 
recognizes the importance of relevant selection cri
teria and the necessity for specialized police training 
in juvenile matters. Specific criteria are recom
mended in Standard 1.5 for the selection of juvenile 
officers as well as a minimum of 40 hours of in
service training. It is also suggested that promotional 
capabilities be built into the juvenile bureau so that 
juvenile officers need not be forced to choose be
tween working with juveniles and a career advance
ment. 

I n recognition of the need to protect the security 
and privacy of information, the Committee in Stan
dard 1.6 urges the development of a separate juve
nile information system and the concurrent develop
ment of reporting forms and techniques specifically 
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tailored to the informational needs of the juvenile 
justice system. Guidelines for the internal record 
keeping of police information relating to juveniles are 
proposed. In the interim, police departments imme
diately should delete all identifying information from 
reports released for statistical purposes. It is antici
pated that these recommendations as well as any 
future proposals relevant to informational systems 
will be coordinated with the ongoing development 
of the Systems Master Plan. 

The Advisory Committee advocates the establish
ment of court intake units in every Juvenile and Do
mestic Relations Court. Until this is accomplished, 
two different methods of processing juvenile com
plaints will co-exist in New Jersey. Although many 
counties have instituted court intake units, proce
dures are not uniform throughout the State. The Ad
visory Committee therefore recommends general 
guidelines which should be incorporated into a state
wide manual for the operation of intake services. 
Such a manual has been proposed by the Supreme 
Court's Task Force On Juvenile Justice and is 

awaiting Supreme Court approval. It is anticipated 
that the intake manual will assimilate the proposed 
standards and that it will address itself to any addi
tional Supreme Court rules necessary to ensure the 
juvenile's due process. 

In Standard 1.8 the Committee stresses the im
portance of having intake units under the direct au
hority of the presiding jUdge of the Juvenile and Do
mestic Relations or Family Court. While under the 
court's supervision, they may be administered by the 
probation department. The Advisory Committee also 
desired the services of pretrial intervention prQ
grams, which are designed for adult defendants, be 
made available to juvenile defendants where neces
sary and appropriate. 

Recommendations are also offered in Standard 
1.13 to structure and guide the use of juvenile con
ference committees and follow-up practices. ihe 
present manual for juvenile conference committees 
is under rel/ision as recommended by the Advisory 
Committee. 
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COMMUNITY INVOLVEMENT 
Introduction 

Causes of delinquency are deeply rooted in our 
society. The educational. social and economic 
dimensions of delinquency demand intensive re
search beyond the scope of this study. What c.an 
be discussed at this point, however, are selected 
methods to keep pre-delinquent behavior from gradu
ating into delinquent or criminal actions necessitating 
justice system involvement. 

Juvenfie crime is rising at a rate faster than adult 
crime while .at the same time the age of juveniles 
committing offenses is decreasing. In 1975, 14% 
of all persons arrested were under the age of 15, 
1578 of whom were age 10 or younger.' 

The potential for modifying pre-delinquent tenden-

cies is greatest when addressed as early as possible 
and prior to any justice system involvement. We 
have only recently become aware that crime and de
linquency are symptoms of failure and disorgani
zation of communities as well as of individual offend
ers. The kinds of situations which are manifested in 
delinquency or negative acting out begin at the grass
roots level- in homes, neighborhoods, schools and 
on the streets. Thus, many juvenile problems are 
community problems as well and is left unassisted 
or unrecognized, may develop into even more serious 
societal difficulties. As a result, communities must 
accept responsibility for their own problems and be
come involved in meeting the needs of their youth. 

Problem Assessment 
One of the earliest proponents of returning respon

sibility for juvenile problems back to the community 
was the President's Commission on Law Enforce
ment and the Administration of Justice. The Commis
sion's proposed system of planned nonjudicial 
handling for reputed delinquents covered· three 
areas: limiting referrals and the system's ability to 
accept referrals; creating and strengthening alter
native agencies and organizations to deal with puta
tive delinquents; and improving the capacity of the 
system to divert and refer juveniles to alternative 
agencies and organizations. 2 This chapter deals with 
the second proposed course of action. 

Since deviant behavior is often the result of socio
economic factors, community social environments 
can play an important part in motivating either delin
quent or law-abiding behavior. The community has a 
critical role to play in the prevention of crime and de
linquency. A major category of delinquency preven
tion activities incltJdes those aimed "at what many 
consider to be the infrastructure of crime; e.g., in
sufficient education, inadequate job skills, and lack 
of recreational opportunities."3 Citizen action in these 
areas can reduce significantly the need to utilize the 
sanctions of the juvenile fustice system. 

Youth Service Bureaus 

One of the best ways for communities to provide 
an organized, integrated approach to its delinquency 
problem is through the creation of a youth service 
bureau. Community level services are frequently non
existent or inaccessible to youth who need such ser
vices. Although some communities have youth
serving resources, the capacity to coordinate these 
A.f.,lne" for thl, chapter appear on pag •• 258 A 259. 
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resources into a comprehensive referr.al and service 
delivery network exists in only a few cit' es. 

The concept of youth service bureaus was given 
official recognition by the President's Commission, 
which reoommended that such bureaus be estab
lished in the community to provide and coordinate 
programs and services for juveniles. Since 1970, 
communities around the State have established local 
and county youth service bureaus which provide a 
variety of services to juveniles referred to them from 
the schools, courts and police. These agencies also 
attempt to coordinate activities for youth provided 
through other community agencies and to develop 
services which are needed but do not exist. 

The benefits of establishing a youth service bureau 
are many. The National Advisory Commission points 
out that "an effective service delivery system in add
ition to up-grading the quality of life for its clients can 
reduce the feelings of alienation many citizens have, 
increase the confidenoe of these Citizens in public 
and private institutions and foster citizen cooperation 
with these institutions."4 While in many communities 
there are service gaps, there are at the same time 
duplicated services. Coordination of services to youth 
in a community, such as that possible through a 
youth service bureau, is needed to provide maximum 
benefit from iimited resources and finances. 

The availability of youth service will help mini
mize system penetration for some juveniles, thus 
avoiding stigmatization and labeling. The basic con
tention of labeling theory is that individuals stigma
tzed as delinquent become what they are said to be. 5 

Stigmatization has been described as "a process 
which assigns marks of moral inferiority to deviants; 
more simply it is a form of degradation which trans-
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forms identities and status for the worse. "6 Thus, the 
process of getting caught and labeled delinquent 
may become a major factor which separates official 
delinquents from the nondelinquent contempo
raries. Contact with known delinquents may have a 
similar effect. It has been noted that "one of the 
great paradoxes of organized society is that agencies 
of social control may exacerbate or perpetuate the 
very problems they seek to ameliorate. In so doing 
they foster conditions of secondary deviance. "7 

Youth service bureaus are designed to serve both 
prevention and diversion functions. As centralized 
referral junctions in the juvenile justice network, 
youth service bureaus can only succeed with the ac
tive participation of the police, court intake and other 
community resources such as schools and social 
service agencies. However, these bureaus, where 
established, have generally been underused as a 
diversionary resource. To increase diversion capa
bilities, youth service bureaus should develop and 
maintain strong relationships with juvenile justice 
agencies, particularly the police and courts. Access
ibility to law enforcement agencies in particular 
serves to encourage diversion. 

The need for alternal;'/es to court processing and 
the desirability of community and youth involvement 
in the prevention process are all concerns on which 
local planning for youth service bureaus should be 
based. I n addition to providing referrals and coordi
nating service delivery, youth service bureaus should 
be designed to provide crisis intervention. broker
age and aevocacy. There has been some reluctance 
to the notion of noncoercive, voluntary services for 
troubled and troublesome youth. However, the volun
tary nature of youth service bureaus and of diver
sionary referrals must be stressed. 

Despite the enthusiasm of many communities for 
youth service bureaus, recent financial limitations 
have made it difficult for cornmunities to t1ither ab
sorb the costs of their bureaus or develop new ones. 
Thus, the majority of troubled youth in New Jersey 
are denied such services. Legislation to aid the es
tablishment of youth service bureaus would serve to 
increase public awareness of this concept and stimu
late their creation and expansion around the State. 
Referral and operational guidelines to structure youth 
service bureaus would help promote their utility and 
effectiveness. 

Education 
School is a major part of a child's life and, for 

many, it is a frustrating experience. When the school 
environment is not supportive afar rewarding to the 
student, the experience may help to motivate delin
quent behavior, especially if combined with a non
supportive family environment. Most students desire 
some kind of recognition and approval, and if they 
cannot obtain it in the classroom (or at home for 
that matter), many look for it "on the streets" or from 
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their peers. It is the conclusion of the National Ad
visory CommiSSion that 

we are doing very little in the schools as a direct, 
intentional effort to discourage young people from 
criminal careers. Moreover, there is the strong 
suggestion that some of the basic conditions of 
schools which we take for granted actually create 
the animosities, frustrations and despair that lead 
people eventually to violence.8 

Due to financial limitations and long-held customs, 
school systems tend to be geared toward stLldents 
with average or above average learning abilities and 
socially accepted behavior patterns. Those students 
who do not fit this mold frequently are not provided 
with effective learning experiences and often they 
withdraw from the normal school environment. 

Educational systems should prepare youth for 
adult roles in society. Although most students grad
uate prepared to assume such roles, many, espe
cially those who cCluld not achieve or succeed in the 
school environment, do not. Alternative ways of pro
viding such studf.mts with successful learning ex
periences must be provided. School systems must 
learn to deal effectively with students exhibiting 
pre-delinquent or delinquent behavior if they are 
to have impact in reducing or preventing delin
quency. 

For those students failing in the school setting and! 
or who have become management problems due to a 
variety of possible reasons -truancy. disruptive be
havior, inattentiveness, nonresponsive ness - few 
school systems provide any alternatives other than 
suspension and expulsion. These techniques serve 
primarily to remove problem children from the class
room so that they do not disrupt the learning process 
for the other students. It does little for the suspended 
or expelled student; other than compound the diffi
culties and increase feelings of rejection and failure. 
Strategies must be considered to serve those who 
are not succeeding in the present system. 

I n addition to those students who unof1'icially "drop 
out" of the education process. many make the formal 
move to drop out of the system. Statistics from the 
Department of Education reveal that from approxi
mately two to eight percent o'f public school students 
in grades seven through 12 dropped out of school in 
the 1974-1975 school year. Cumberland County had 
the highest drop out rate at 7.9%. Lowest drop out 
rates were shown in Bergen. Morris and Somerset 
Counties, all at 1.6%. The stateWide average was 
3.2%.9 Arrangements should be made for students 
identified as probable drop. outs to continue their 
education in new ways that will provide them a 
chance to succeed in life. 

~:or the 1974-1975 school year, 131.733 individual 
sessions of truancy or unexcused absences and 
137,724 suspensions and expulsions were reported 
to the State Department of Education.1o The city of 
Trenton, one of the larger urban centers of the State. 



averages a school absentee rate of 17% and it is 
interesting to note that as students continue in 
school, absenteeism increases. Trenton reported 
overall attendance in elementary school at 92%, 
junior high at 79% and senior high at 81%. Statistics 
from juvenile detention centers and shelters also 
indicate that many of the juveniles detained in such 
facilities were absent from school for at least two 
weeks prior to their detention. l1 

It has become apparent that most school systems 
have no alternatives to deal with disruptive or truant 
students except the traditional complaint to police 
departments, suspension or expulsion and, as a re
sult, have not been able to provid8 such students with 
effective learning experiences. Mechanisms within 
the school structure are needed to handle the grow
ing problems of vandalism, disruptive behavior and 
truancy, and to provide all students with effective 
learning experiences. The 1977 Criminal Justice Plan 
for New Jersey prepared by the State Law Enforce
ment Planning Agency notes the need to develop 
projects sponsored and implemented by the boards 
of education to provide activities to handle juveniles 
who are chronically truant, suspended or expelled. 
Also recommended are courses in drug and alcohol 
abuse, sex education and parent effectiveness in 
elementary through high schools. 

Recreation and Employment 

The existence of constructive recreation programs 
and job opportunities can do mucl, to prevent delin
quency. In many communities. though, recreational 
outlets are limited and job markets indicate a critical 
shortage of employment opportunities for a/l age 
groups. especially youth. 

Correlations between unemployment or individual 
failure in the work world and crime suggest there is 
a causal relationship between the two. The National 
Advisory Commission points out: 

The Immediate institution of vigorous measures to 
eliminate unequal oppoutunity and to reduce econ
omic deprivation is justified by considerations of 
elementary fairness alone. The prospect that such 
measures will also serve the self-interest of the 
community by reducing levels of crime adds a special 
urgency to the need for them. and for employing 
necessary resources in their design and implemen
tallon. 12 

Young people, especially if they are minorities or 
come from inner city areas, have higher unemploy
ment rates and fewer opportunities for work or ad
vancement. A greater emphasis on creating oppor
tunities is needed. The employment sector should 
institute efforts to expand job oppoutunities to eco
nomically disadvantaged youth. Communities should 
undertake after school and summer employment 
programs to provide youth with work experience. 

Recreation also has a role to play in the prevention 
or reduction of delinquency. The President's Com
mission on Law Enforcement and the Administration 
of Justice noted that "if recreation programs are to 
have relevance in today's world, they must merge 
with others to create a total environment serving a 
central goal of human development."13 Recreation
oriented delinquency prevention programs must con
front the major influences in the lives of youth and 
must be integrated into the total delinquency pre
vention effort. Special emphasis should be placed on 
programs that reach out to juveniles who tradition
ally reject or avoid established, structured programs. 
Recreation programs have the potential to provide 
meaningful relationships with adults. Older youth can 
be exposed to the responsibility of organizing, plan
ning and conducting activities. 

The need for communities to provide increased 
recreational activity and job opportunities, and to 
become involved in such programs, must be strongly 
encouraged. Community efforts to control and com
bat delinquency should operate on many levels. 
The President's Commission concluded: 

The first and most basic (level) involves provision 
of a real oppoutunlty for everyone to partici
pate in the legitir'hale activities that in our society 
lead to or constitute a good life: education, recrea
tion, employment. family life. It is to ensure such 
opportunitie~ that schools in the slums must be 
made as good as schools elsev"here; that discrim
ination and arbitrary or unnecessary restrictions 
must be eliminated from employment practices; 
that job training must be made available to very
one; that physical surroundings must be reclaimed 
from deterioration and barrenness; that the rights 
of a citizen must be exercisable without regard to 
creed or race. 
The pursuit of these goals is not inconsistent with 
the need to strengthen the system of juvenile jus
tice,14 

New Jersey's Status in Comparison with the National Standards 

The National Advisory Commission's Report on 
Community Crime Prevention recommends many 
programs that stress community involvement in the 
prevention of delinquency. A similar study was not 
undertaken by the American Bar Association; hence, 
only comparisons with the recommendations and 
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standards proposed by the National Advisory Com
mission follow. Where appropriate, information has 
been included regarding the current National Ad
visory Committee recommendations for delinquency 
prevention. However, this information was not avail
able when the Governor's Advisory Committee under-
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took its study in this area and thus was not 
considered for comparison purposes or in formulat
ing standards. 

Youth Service Bureaus 

In Community Crime Prevention Chapter 3, the 
National Advisory Commission recommends several 
standards for the establishment and operation of 
central coordinating units for community services in 
the form of youth service bureaus. Community Crime 
Prevention Standard 3.1 suggests the goals and ob
jectives of such bureaus include diversion, provision 
of services through advocacy and brokerage, system 
modification and youth development. 

As of this writing, 22 officially designated youth 
service bureaus and mini youth service agencies are 
in existence in New Jersey. Fourteen serve individual 
municipalities, two are countywide and six bureaus 
serve multiple jurisdictions. 15 Goals for New Jersey 
youth service bureaus as expressed in funding appli
cations include diversion, provision of services, youth 
development, delinquency prevention and, to a lesser 
degree, system modification. Many bureaus desig
nate the prevention or reduction ( . delinquency as 
top priority and others include thE:. reduction of re
cidivism, truancy and negative youth experiences as 
prime objectives. Crisis intervention, improving po
lice skills and confidence and increasing community 
response are also important objectives. Priorities are 
determined by the needs of the cities and areas 
which are provided services by the bureaus. 

The National Advisory Commission also recom
mends in Community Crime Prevention Standard 3.2 
that youth service bureaus be organized as indepen
dent, locally operated agencies involving community 
representation. Youth service bureaus in New Jersey 
are local, independent agencies. Most have advisory 
boards, councils or committees which assess needs, 
recommend changes and provide input into policy 
and program considerations. These councils are 
composed primarily of community representatives 
although many include juvenile justice system rep
resentatives and youth as well. 

It is also recommended that youth service bureaus 
direct primary attention toward serving justice sys
tem referrals under the premise that all referrals be 
voluntarily accepted (Community Crime Prevention 
3.2). Referrals to youth service bureaus in New 
Jersey are made on a voluntary basis. The bureaus 
make particular effort to attract referrals from juve
nile justice agenCies although preliminary evaluation 
results of research conducted by the Evaluation Unit 
of the State Law Enforcement Planning Agency in
dicate that a larger portion of referrals than antici
pated come from the schools, community agencies 
and the youth themselves. Some bureaus receive 
clierHs referred from the court as a condition of pro
bation and others have established target age 
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groups. Most youth service bureaus provide referring 
agencies. with monthly or quarterly progress reports 
on clients, which is in accord with Community Crime 
Prevention Standard 3.3. To elicit community youth 
contact and cooperation. many of the bureaus utilize 
outreach or street workers and hotlines. Most, if not 
all, can be contacted on a 24-hour basis. 

In regard to fUnctions, the National Advisory Com
mission suggests youth service bureaus utilize exist
ing community services and provide direct services 
only if otherwise unavailable (Community Crime 
Prevention Standard 3.4) In New Jersey, existing 
services are relied upon where available although 
all youth service bureaus provide some kind of coun~ 
seling component as well as referral services. Most 
also provide tutoring, crisis intervention, recreation, 
cultural activities and vocational assistance and 
placement. Additional services include big brother! 
big sister programs, parent effectiveness training, 
police training in handling youth problems and alter
nate school components. 

Services and referrals are provided with a mini
mum of intake requirements as recommended in 
NAC Community Crime Prevention Standard 3.4. The 
intake process for the bureaus usually involves an 
initial staff-client interview to gather basic back
ground information. An assessment period follows 
during which additional data is gathered and home 
visits are made. A treatment plan is developed and 
discussed by a disposition or intake team. After a 
treatment plan is approved, a youth advocate/counse
lor is assigned to the client for the duration of the 
treatment schedUle. The youth counselor assists the 
client in obtaining needed services, checks progress 
and conducts follow-up. 

New Jersey youth service bureaus also comply 
with Community Crime Prevention Standard 3.4 
which recommends that services should be appeal
ing and easily accessible. Most bureaus are in need
ed locations such as high crime/high population 
areas. Many remain open in the evenings and on 
weekends for counseling, recreation, tutoring, drop
in activities and special events. Also as recom
mended in Community Crime Prevention Standard 
3.4, case records are treated as confidential and 
usually only include the referral package, completed 
intake form and related data, school and social 
agency contacts, progress reports and a case sum
mary upon client termination. 

The National Advisory Commission in Community 
Crime Prevention Standard 3.5 recommends that 
youth service bureaus employ experienced staff and 
indigenous community workers who can relate to 
youth. Volunteers and youth should also be encour
aged to work with the bureaus. Full-time, exper
ienced staff are employed in all youth service 
bureaus in New Jersey. Youth service bureaus re
quire directors to possess a master's degree in a 
related area and from one to five years' experience. 



Assistant directors or coordinators as well as coun
selors are also required to have master's degrees 
and varying levels of experience. Various other pro
fessional staff such as learning specialists, social 
workers, community resource directors and ad
ministrative assistants are employed in many youth 
service bureaus. All staff, whether professional, 
paraprofessional or volunteer, are required to poss
ess the ability to relate to and work with youth, and 
some agencies also require certain staff to be bi
lingual in Spanish. 

In addition to professional staff. numerous vol
unteer and paraprofessional workers are also 
utilized as community aides, parent aides, tutors 
and counselors. Many bureaus also make extensive 
use of graduate students who satisfy internship re
quirements by working in the bureaus. High school 
students are also used in some bureaus to work with 
younger referrals. 

In addition to many recommendations for youth 
service bureau organization and operation as out
lined herein, the National Advisory Commission in 
Community Crime Prevention Standard 3.6 calls for 
initial and continued youth service bureau eval
uation to assess effectiveness. The Evaluation Unit 
of the State Law Enforcement Planning Agency is 
currently researching the effectiveness of youth 
service bureaus in New Jersey, and 14 of the bureaus 
are participating in the study. Conclusions will be 
integrated into the standards and goals process as 
they are substantiated, thus ensuring continuous 
refinement of operational standards. 

The National Advisory Commission also suggests 
the appropriation of funds for continued support of 
youth service bureaus as well as the enactment of 
legislation to fund partially and to encourage local 
establishment of such bureaus (Community Crime 
Prevention Standards 3.7 and 3.8). All youth service 
bureaus have received or are receiving State Law 
Enforcement Planning Agency fynds although the 
percentage of local public funds appropriated for the 
burl'Jaus continues to rise. 

The more recent National Advisory Committee fur
ther encourages communities to become involved in 
delinquency prevention. I n Delinquency Prevention 
Standards 1.1 through 1.5, the Committee recom
mends comprehensive delinquency prevention plans 
be developed by governments, to include an analysis 
of the delinquency lJroblem. inventory of available 
programs, statement of responsibilities and a strate
gy of prevention. Moreover, individual agency pre
vention programs should be integrated into commu
nity comprehensive plans (Delinquency Prevention 
Standard 1.6) and localities should be responsible 
for operating direct service programs for delinquency 
prevention (Delinquency Prevention Standard 2.1). 

The National Advisory Committee also sees a role 
for State governments in delinquency prevention and 
recommends in Delinquency Prevention Standard 2.3 
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a single, state-level agency be created to coordinate 
such programs. Functions should include coordina
tion on a statewide basis, encouragement of local 
services, financial support, subsidy funds for all 
youth-serving agencies, establishing standards for 
services, training programs, advocacy on behalf of 
youth and leadership in a statewide plan for delin
quency prevention. It is further recommended in 
Delinquency Prevention Standards 3.1 through 3.8 
that the following types of services be made available 
to youth and families: 

1. Public health, to include prenatal and post-
partum care. 

2. Community mental health. 
3. Parent training. 
4. Family counseling. 
5. Protective services. to include crisis centers 

and endangered child services. 
6. Nutritional services. 
7. Information to assist families in meeting basic 

needs. 
8. Day care centers for all ages and for those with 

special needs. 16 

Educat;,on 

In its study of community crime prevention, the 
National Advisory Commission mC;lde many sugges
tions for the education system, electing to entitle 
them "recommendations" rather than standards. 
As such, these suggestions or recommendations 
were intended to chart areas for improvement in the 
education system. Among the many suggestions is 
the improvement of the pre-school environment 
through the use of the home as a learning center. 
the training of parents as teachers in the home and 
active community involvement in school systems 
(Community Crime Prevention Recommendation 
6.1). New Jersey education systems presently do not 
make provisions for teachers In the home except of 
handicapped children. However, the newly-enacted 
Public School EdUcation Act, also known as the 
"thorough and efficient education" act (N.J.S.A. 
18A:7 A-i) encourages citizen involvement in both 
educational matters and in the setting of standards 
and goals for public school systems. 

The National Advisory Commission also suggests 
school systems allow for increased :;tudent partici
pation in democratic process/as and in administrative 
decisions (Community Crime Prevention Recommen
dation 6.2), Perhaps the best example of justice in 
New Jersey's schools is the recently approved regu
lation that school districts cannot refer, test, relocate 
or change a student's program of instruction without 
guaranteeing due process rights. This change in the 
State Board of Education rules and regulations is in. 
direct response to a U.S. Supreme Court decision 
requiring due process procedures for suspensions, 
expulsions or program changes. In addition, many 
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school districts utilize student courts in the upper~ 
grade levels for minor disciplinary action which in~ 
clude mock trial proceedings and peer judgments. 

One of the more structured proposals offered by 
the NAC for educational reform is the recommenda~ 
tion that schools guarantee students achieve func
tional literacy before leaving the sixth grade level 
(Community Crime Prevention Recommendation 
6.3). No such literacy requirement is in existence in 
New Jersey although the area has commanded much 
research. A serious impediment to the establishment 
of such a requirement is the absence of any univer~ 
sal or agreed upon definition of functional literacy. 
Another problem with such a requirement is what to 
do with those students Who fail to attain functional 
literacy. Opposition to such a requirement has been 
raised by educators who may fear that student attain~ 
ment of literacy may become a measurement of 
teacher success or failure. In the absence of a liter
acy requirement, numerous programs are in exis~ 

tence throughout the State which are designed to 
help students with low literacy levels. 

In Community Crime Prevention Recommenda
tion 6.4. the NAC suggests that schools prcvide spe
cial services to students who come from environ
ments in which English is not the dominant language 
and several programs to accomplish this end are 
recommended. N.J.S.A. 18A:35-15. which requires 
the provision of bilingual education programs in pub
lic schools, is in compliance with this recommenda
tion. Under the statute, each school district must as
certain the number of students and children who are 
of limited English-speaking ability in each district. 
Whenever there are 20 or more pupils of limited 
English-speaking ability in anyone language classifi
cation, the board of education must establish a pro
gram in bilingual education for all pupiis therein. 
School districts may, however, combine to provide 
required programs. Every pupil participating in such a 
program is entitled to continue for a period of three 
years. In addition to required sUbjects and language. 
programs in bilingual education must also include 
instruction in the history and culture of the country, 
territory or geographic area which is the native land 
of the parents of children enrolled in the program. 

The establishment of reality-based curricula to 
include career education is also recommended by 
the National Advisory Commission in Community 
Crime Prevention Recommendation 6.5. New Jersey 
has been and continues to be a front runner in career 
or vocational education. Vocational high schools 
exist in most counties although many students who 
desire vo~tional education may not meet entrance 
requirements. In addition, many high schools oper
ate programs where students receive classroom 
training for certain careers and then spend part of the 
school day or week in an on-the-job training or in
ternship program. Many schools participate in career 
development programs such as Community Involve-
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ment in Personal Educational Development (CI PED). 
New Jersey also has an Adult and Continuing Edu
cation Program which provides a graduate equiva
lency diploma program as well as other adult educa
tion and enrichment courses. Public school facilities 
are utilized for the approximately 300 such programs 
in existence. These programs are consistent with 
Community Crime Prevention Recommendation 6.5. 

The National Advisory CommiSSion also recom
mends the pl"Ovision of alternative educational ex
periences, particularly for students who do not learn 
in ways or through experiences that are suitable for 
the majority (Community Crime Prevention Recom
mendation 6.7). It is in this area that New Jersey 
school systems are weakest. Several alternate high 
schools, which are recommended by NAC, are in 
existence in the State; however, it appears that most, 
if not all, alternate schools are considered as pro
grams to provide short term assistance to enable 
students who have difficulty achieving in school to 
return to the traditional school environment. 

Additionally, the NAC recommends in Community 
Crime Prevention Recommlndation 6.6 that schools 
provide more effective supportive services t6 facili
tate the positive growth and development of stu~ 
dents. N.J.S.A.18A:7 A-1 requires tha! snhools pro
vide programs and supportive services for all pupils, 
with special emphasis on those who are education
ally disadvantaged or who have special education 
needs. Although many support services are prOVided, 
there is a serious question whether services are 
reaching those youth who desperately need them or 
who are exhibiting delinquent tendencies. 

Community Crime Prevention Recommendation 
6.8 suggests school facilities be made available to 
the entire community as centers for human resource 
and adult education programs. As previously stated. 
the Adult and Continuing Education Program utilizes 
public school facilities in approximately 300 school 
districts. Aside from this function, SChools in New 
Jersey are not generally considered as community 
resource centers. 

Similar recommendations are proposed by the 
more recent NAC. In addition to the above recom~ 
mendations, it is suggested in Delinquency Preven
tion Standard 3.9 that schools expand efforts to foster 
learning and education throughout the community. 
Schools should also be responsible for working with 
families to assist students in achieving objectives of 
academic proficiency at each stage of their aca
demic career (Delinquency Prevention Standard 
3.10). 

Recreation and Employment 

In addition to education system recommendations, 
the National Advisory Commission offers several sug
gestions tor reducing delinquency through the use 
of recreation, after-school and summer employment 



and expansion of job opportunities for youth (Com
munity Crime Prevention Recommendations 7.1, 5.2 
and 5.1 respectively). Recent NAC Delinquency Pre
vention Standards 3.22 through 3.28 recommend the 
following: all levels of government should expand 
job opportunities for youth; communities should have 
easily accessible job placement and information cen
ters; high school counselors should be trained in em
ployment counseling; high school work study pro
grams should have easily accessible job placement 
and information centers; high school counselors 
should be trained in employment counseling; high 

school work study programs should be publicly fi
nanced; employment services and correctional 
officials should work together to expand job oppor
tunities for youths with delinquency histories, and 
all legislation affecting youth employment should be 
re-examined. It is generally assumed that efforts to 
help prevent delinquency comparable to the NAC 
recommendations have been undertaktm in com
munities throughout the State, however, it is sus
pected that such efforts have not been as intensive 
as recommended. 

Commentary 

Delinquency Prevention and the diversion of juve
niles from system processing cannot be effective un
less there are community servic6s available for 
troubled youth. Ideally, these resources should be 
organized into a comprehensive network of services 
which can tailor community-level response to the 
specific treatment needs of juveniles referred from 
Justice system agencies, schools, families or other 
social services. Community participation and involve
ment in programs designed to reduce or prevent de
linquency are urgently needed. The Advisory Com
mittee therefore recommends several target pro
grams where community resources can be chan
neled in the most effective manner. Standards for 
school reform are also proposed. 

In recognition of the effectiveness of present 
youth service bureaus, the Advisory Committee 
recommends their establishment throughout the 
State, primarily in high delinquency areas. Proposed 
standards are intended to serve as guidelines to as
sist youth service bureaus in accomplishing goals 
as previously described. The Committee strongly 
urges the appropriation of State funds on a matching 
grant basis for the support and development of youth 
service bureaus. 

In reviewing the National Advisory Commission 
recommendations for education, the Advisory Com
mittee questioned the appropriateness of proposing 
similar recommendations for New Jersey's educa-

tional system. The Committee favored many of the 
NAC concepts but did not feel it should encroach 
upon educational system mechanics. Thus, the pro
posed education standards are geared toward the 
acknowledgement of the responsibility of schools 
for juveniles who are or may potentially become 
known to the existing juvenile justice process. NAC 
recommendations were retained where appropriate. 
The Committee strongly supports the view that 
schools must be responsible for providing appropri
ate educational opportunities for all students and 
should, through alternative educational models, seek 
to retain as many students as possible within the 
school framework. 

The Advisory Committee recommends communi
ties develop recreation programs that stress youth 
and parental involvement as an integral part of an 
intervention strategy aimed at preventing delin
quency. Communities are also advised to broaden 
after-school and summer youth employment pro
grams. 

In addition, the Committee encourages reform on 
the part of employers and unions to provide job op
portunities for youth. Contrary to the NAC, the Com
mittee does not recommend the revision of child 
labor laws. A comprehensive study of existing child 
labor laws should precede any standards advocating 
change. Such a study was not possible under the 
framework of this effort. 
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THE DETENTIOt,J AND 
SHELTER CARE OF JUVENILIES 

Introduction 

The purposes for detaining juveniles prior to adju
dication or disposition are threefold: to assure their 
appearance in court, to reduce any possible threat 
their release may have to community safety and, 
where necessary, to provide temporary shelter. It 
is expected that while a youth is detained, whether 
in a detention or shelter facill:y, staff should take 
advantage of the opportunity to provide or make 
available needed short-term social, medical and psy
chiatric services. In addition, detention c..:enters and 
shelters have an obligation to continue ttie youth's 
education which is interrupted by removal from 
home. 

There is concern that many youth are unneces
sarilydetained while others who should be detained 
are released. In addition, it is becoming more diffi
cult for those youth who require detention or sheiter 
care to benefit from the experience, due to several 

critical and long-term problems which have plagued 
the detention/shelter care system since its inception. 
The root of these problems can be traced to the ab~ 
sence of clearly defined detention criteria and guide
lines and alternatives to detention or shelter care. 

Clearly defined criteria are needed to assist in de
tention and release decisions while ensuring their 
appropriateness. Stl'uctured, workable guidelines are 
necessary to reduce inconsistency in the handling 
of juveniles, the nature of programs and available 
services. Alternatives to confinement would result 
in the elimination of unnecessary detention and over
crowding and, thus, allow improvements in existing 
detention/shelter care facilities. There is a need to 
organize and integrate a variety of detention/shelter 
care and alternative programs into a coherent, in
tegrated whole if the goal of delinquency reduction 
is to be achieved. 

Problem Assessment 

Criteria for Det.ention 

A juvenile's experiences in detelltion or shelter 
care will have long lasting influences on his or her 
attitudes toward society, self and the legal system. 
Detention can raise a juvenile's status in the eyes of 
peers and thus reinforce delinquent behavior. It may 
compound feelings of rejection and deteriorate al
ready low self concepts. Moreover, the temporary 
nature of detention and shelter care discouragGs 
the develnpment of needed services in such facili
ties. The lack of appropriate programming has re
sulted in enforced idleness and has reduced the pos
sibility of any beneficial outcome of detention. As a 
result, the potential for harmful after effects to the 
juv~nile and indirectly to the community is high.1 
Consequently, detention decisions and practices 
should be closely and carefully scrutinized to ensure 
no juvenile is inappropriately placed in detention or 
shelter care. 

The use of detention or shelter care in New Jersey 
varies widely from county to county. During 1975, 
the statewide average for secLire detention rates 
(number of juveniles admitted to detention centers 
divided by the number of delinquency complaints 
filed in court) was 16.3%, I n Warren County in 1975, 
226 j\.lveniles were admitted to the detention home 
and 630 delinquency complaints were filed in court, 
Ao'erunCfi for this chapit,,· "p~lIr on pag •• 273 & 274. 
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reflecting a secure detention rate of 35.9%, the high
est for any county. During the same time period, 
Essex and Camden Counties reflected secure deten
tion rates of 14%; Bergen County, 7.~%; Union 
County, 12.6%; Huqson County, 20.1 %; Mercer 
County, 28.0%; and Burlington County, 29.7%. Cape 
May County indicated the lowest secure detention 
rate of 6.1 %.2 In compal !'30n, the National Council 
nn Crime and Delinquency (NCeD) and the Presi
dent's Commission on Law Enforcement and the Ad
ministration of Justice recommend detention rates 
not exceed 10%. 

During 1975, combined secure and nonsecure 
shelter detention rates varied from a high of 50.6% 
in Burlington County to a low of 6.G'K in Cape May 
County. The statewide avmage for 1975 was 19.8%. 
Of the major counties, Union, Camden, Essex and 
Bergen reflected rates lower than the statewide 
average, whereas Atlantic, Cumberland, Hudson, 
Mercer, Ocean, Passaic and Warren Counties re
flected detention rates in excess of the statewide 
average. 3 There may be several reasons to account 
for these differenlJes, onp. being different interpre
tations of what constitutes an admission. I n any event 
the variance suggests the need to examine the cri
te.:a for and application of ~etention. 

One reason for such varial1ces may be attributed 
to the juvenile law itself. New Jersey statutes and 
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court rules permit the detention (secure) or shelter 
care (nonsecure) holding of juveniles as indicated 
below.4 

For detention of youth charged with delinquency 
offr.mses: 

1. Detention is necessary to secure the presence 
of the juvenile at ~,e next hearing. 

2. The na~uJ'e of the conduct charged is such that 
the physical safety of the community would be seri
ously thre,atened if the juvenile were not detained. 

For shelter care: 

1. There is no appropriate adult custodian who 
agrees to assume responsibility for the juvenile and 
the release on the basis of a summons is not appro
priGtte. 

2. Shelter care is necessary to protect the health 
or safety of the juvenile. 

3. Shelter care is necessary to secure his or her 
presence at the next hearing. 

4. The physical or mental condition of the juvenile 
makes immediate release impractical. 

These criteria are designed to be flexible and thus 
leave room for discretionary interpretation. The de
sires of local communities, as reflected in police and 
judicial discretion, may influence the detention of 
juveniles, causing detention practices to become an 
outgrowth of lOcal attitudes and tradition. 5 Disparity 
in detention rates may indicate that 1I.e c;,ance of de
tention may be based more upon where the juvenile 
is taken into custody than the nature of the offense 
charged or any other factor. Inconsistencies 
may also suggest criteria are perhaps overly broad 
and vague. 

Consistent with the recognized purposes of deten
tion, one of the most frequent statutory provisions for 
the detention of youth as well as adults is that it is 
necessary to secure appearances in court. However, 
numerous stUdies of adult criminal defendants and 
actual bail/release projects have demonstrated 
that most defendants can be released pending trial 
solely on their own promise to appear. Bail reform 
projects have also proven that if properly adminis
tered, release alternatives other than bail are effec
tive in ensuring the presence of adult defendants at 
triaL Unlike adults, juveniles generally are not inde
pendent beings who can be freely mobile. For the 
most part, they are dependent upon parents, family 
or other adults for life's necessities and it may be 
more difficult for a youth to abscond than it is for an 
adult defendant. 

The development and use of alternatives to con
finement for juveniles similar to adult release pro
grams could provide additional means for assuring 
appearances in court. Aside from research on adult 
defendants, some studies have shown that most 
juveniles are not likely to flee, A 1973 Louisville court 
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study indicated that only 2.7% of the juveniles re- . 
leased pending court action failed to appear when 
required. 6 A home detention demonstration project 
in st. Louis indicated no instances of a youth failing 
to appear. 7 In another study, those juveniles released 
from detention shortly after being admitted and those 
not admitted upon screening rarely failed to appear 
for a court hearing. 8 

Another criterion for detaining juvenile defendants 
is that it is necessary for the protection of the com~ 
munity. Detaining the accused on grounds that it 
will prevent additional criminal activity on their part 
while awaiting trial has traditionally been considered 
by many to be a legitimate function of pretrial con
finement. Grounds for such preventive detention are 
usually based upon the seriousness of the offense 
and the accused's prior record of offenses. If there is 
a good chance the defendant will commit another 
crime or in some way harm witnesses while awaiting 
trial, it may be in the community's best interest to 
keep the defendant confined during that period. NoF', 
withstanding this argument. courts have recently 
held that the detention of adults for preventive rea
sons violates constitutional principles. Thus, in New 
Jersey, the release of an adult defendant pending 
trial can only be denied If it can be demonstrated 
that there are no conditions Which will adequately 
ensure his or her appearance when required. 9 For 
adult defendants, then, protection of the community 
is no longer a legitimate criterion for detention. 

The courts have not carried this restriction against 
preventive detention to juvenile practices. The juve~ 
nile justice s~stem, traditionally more liberal in its 
allowance of detention of juveniles prior to any find
ing of guilt. continues to detain juveniles where their 
release may be a danger to the community, The 
parens patriae doctrine of juvenile courts is the jus
tification for preventive detention. 

Several arguments have been advanced against 
preventive detention, a major argument being that it 
is inconsistent with the presumption of innocence. 
Premises underlying preventive detention are con
sidered by many to be questionable since it is diffi
cult to determine with any certainty the future con
duct of an individual. The usual result in juvenile de
tention decisions is that the offense charged be
comes the chief determining factor. Some hold that 
the seriousness of the off8nse charged, by itself, is 
not necessarily a sound basis for detention decisions 
since the screening process often goes no further 
once the charge is learned. Unnecessary detention 
may result and continue unchallen£jed,lO Cls!arIy de
fined criteria applied to detention screening and 
determin3t!ons as well as the availability of alterna
tives to detention or shelter care would assist in the 
elimination of arbitrary or unnecessary detention of 
youth. It is unfortunate, however, that the lack of 
alternatives to detention contributes to the persiS
tent use of frequent and unnecessary detention. 



Alternatives to Detention and Shelter 
Care 

Few states have implemented detention alterna
tives for either juveniles or adults. Where the use of 
alternatives is allowed, they are used far less for 
juveniles than for adults. 11 It has been found that 
many metropolitan areas have lagged in the develop
ment of alternatives, possibly because of the avail
ability and convenience of detention facilities. There 
is a direct correlation between detention populations 
and available detention facilities. It has been verified 
that where new detention space is constructed or 
otherwise made available, there is a tendency to de
tain more children and to keep them confined for a 
longer period of time,12 A nationwide comp"lrative 
analysis of detention home capacities and aJerage 
daily populations indicated that larger homes tend to 
be overcrowded while smaller ones are not,lS This 
supports the conclusion that where detention space 
is limited, courts have been forced to rely upon al
ternatives to detention and/or to set stricter criteria 
for the detention of youth. 

For adults, release on bail is the most frequently 
used alternative, but it is rarely used for juveniles. 
States are presently divided on the issue of whether 
juveniles have a right to bail. In 1973. the National 
Advisory Commission (NAC) found that nine states 
expressly allowed bail for juveni'e~ and three had 
provisi'.:ms that imply bail is applicable to juveniles. 
Bail is expressly denied to youth in three states 
whereas eight states did so by implication. The re
maining states were silent on this point. I n New Jer
sey, juveniles do not have a right to bail. The court 
rules provide, however, that if the juvenile or the 
adult in whose custody he or she is released resides 
out of state, the court may reCjuire bond to be posted 
in an amount deemed reasonably necessary to en
sure appearance when required (R. 5 :8-6 (e) (a». 

There has been no U.S. SupremA Court determina
tion or delineation of a right to bail for juveniles al
though other courts have dealt with the issue. Several 
cases have been decided in support of & right to bail 
for juveniles. State v. Franklin, 12 So. 2d 211 (La. 
1943) held that prior to a finding of delinquency a juve
nile is entitled to bail. In another case involving a 
juvenile. in Trimble v. Stone. 187 F. Supp. 483 
(D.D.C. 1960), the court held a right to bail before 
trial is guaranteed by th~ Eighth Amendment which 
is self-executing, and no statute is necessary for its 
implementation. 

Many cases which have not supported a right to 
baH for juveniles have usually held that the nature of 
the proceeding is "determinative of the issue of a 
right to bail."14 Fulwood v. Stone, 394 F. 2d 939 
(D.C. Civ. Ct. 1967); Baldwin v. Lewis, 300 F. SUpp. 
1220 (E.D. Wis. 1969); and In Re M, 473 P. 2d 737 
(Cal. 1970) have held it is unnecessary to decide the 
issue of a right to bail in juvenile cases since the 

262 

juvenile system has an adequate substitute for bail; 
namely, release to the custody of a parent or guar
dian. 

In addition to court litigation, much has been writ
ten regarding the benefits and drawbacks of bail for 
juveniles. The NAC, during both its original tenure 
and its present continued effort recommends the 
prohibition of bail or any other financial conditions 
on release for juveniles. This is based primarily on the 
demonstrated inadequacies of adult bail practices 
and the undesirability of replicating an unsuccessful 
and discriminatory adult practice in the juvenile jus
tice system. The pursuit of other release alternatives 
is favored. 

The issuance of a summons to the juvenile in lieu 
of continued detention following the taking into cus
tody is another alternative which would help reduce 
unwarranted detention. New Jersey court rules pre
sently provide this alternative indicating that a pOlice 
officer may dispense with a release in custody if the 
issuance of a summons to the juvenile is considered 
sufficient to ensure tile juvenile's appearance in 
court (R. 5:8-2). This alternative, however, is rarely 
used. 

The Detention Hearing and the Issue 
of Probable Cause 

There is almost universal support for a juvenile's 
right to a hearing to deturmine the appropriateness 
of detention. Such hearings held within a reasonable 
time period are considered necessary to protect 
against unwarranted or improper detention. There is 
some disagreement, however, as to what constitutes 
a reasonable time period. HIe NCCD and the U.S. 
Department of Health, Education and Welfare's 
Model Acts for Family Courts and State - Local 
Children's Program recommend detention hearings 
within 24 hours of admission. The NAC, President's 
Commission on Law Enforcement and the Adminis
tration of Justice and the Handbook for New Juve
nile Court Judges recommend a hearing within 48 
hours of placement. New Jersey court rules provide 
for a hearing within 24 hours of placement and if 
counsel is not present at this inltial hearing, another 
hearing is scheduled within two court days (R. 5:8-6 
(d) ). 

Disagreement and difficulty increase when an at
tempt is made to define what constitutes a detention 
hearing and what rights are applicable at this hear
ing. Legal opinion is of the view that the detention of 
youth must be based on the reasons which can be 
substantiated and that there can be no substantiated 
basis without a concurrent determination that there 
is probable cause to believe a crime has been com
mitted and that the juvenile has committed it. 15 

Based upon the Fourth Amendment's prohibition 
against unreasonable seizures, many believe a de
tention hearing must include an inquiry into probable 
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cause. Constitutional rights wllich are appiicable to 
a determination of probable cause in the juvenile pro
cess have received less attention from the courts 
and thus have not been defined. 1B Hence, what 
safeguards must govern the inquiry into probable 
cause remains a controversy. In any event, the de
termination of probable cause not only protects the 
juvenile but also helps to eliminate unnecessary or 
fruitless prosecutions and hearings, thus conserving 
resources already strained by high caseloads. The 
New Jersey court rules have been revised effective 
March 29, 1976 to require the making of a probable 
cause determination no later than two court days fol
lowing the initial detention hearing. (5:8-6(d) ). 

Aside from the issue of probable cause, the pur
pose for a detention hearing remains the determina
tion of whether detention is, in fact, necessary. Prior 
to any such decision, however, all possible alterna
tives to detention Qr shelter care should be carefully 
reviewed and considered in an effort to ensure only 
those juveniles who cannot be released r'amain in 
detention and shelter care. Again, difficulties with 
this procedure are directly related to one of the cen
tral problems of the juvenile detention system
the lack of alternatives to confinement. 

Rights of Detained Juveniles 

As reforms and due process requirements began 
to be held applicable to juvenile courts, the rights of 
juveniles involved in the juvenile justice system 
emerged as a priority consideration in defining pro
cesses and developing programs. I n spite of this, the 
rights of detained juveniles have been essentially 
ignored. Much progress has been made, however, 
in defining the rights of adult prisoners during both 
pretrial and post-conviction stages. OnlY recently 
have the courts begun to shed light on the issue of 
the rights of confined juveniles, particularly those 
held in detention prior to any court action. 

The purpose for det"lining adult defendants prior 
to trial is, by law, limited to ensuring the accused's 
presence at trial. Consequently, any restrictions 
placed on an adult defendant should be reasonably 
related to accomplishing this limited purpose. Prior 
to conviction. the application of programs with ob
jectives of deterrence, punishment, retribution or 
even rehabilitation is inconsistent with the presump
tion Of innocence, thus any such program is not a 
legitimate function of pretrial detention. Hence, regu
lations which are not reasonably related to ensuring 
the accused's presence at trial are an infringement 
upon the detainee's constitutional rights. In reality, 
however. defendants in many jails awaiting trial suf
fer similar if not worse treatment as those confined 
serving sentences. 

The court held in Brenneman v. Madigan, 343 F. 
Supp. 128~ N. D. Cal. 1972} that the proper focus in 
determining the appropriateness of restrictions 
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piaced on pretrial deta1.nees is Whether the Gonditions 
are necessary for prison security and are related to 
the reason the individual is being detained. It has 
also been held that where such conditions amounted 
to punishment, punishment being Inconsistent with 
the purpose of deterHion, such punishment was with
out due process of law. Courts have also held that 
only those conditions necessary to the security as
pect of short-term detention could be imposed on 
persons who could not afford bail (and hence were 
detained).17 

It is generally accepted that adults and juvenFes 
should not be subjected to worse conditions prior 
to adjudication than they might potentially receive 
after disposition. At the very minimum. pretrial de
tainees are entitled to the same rights than convicted 
offenders. To advance this notion, various courts 
throughout the nation have recognized that pretrial 
detainees, who under the law are presumed to be 
innocent, are entitled to more rights than convicted 
offenders. 18 If juveniles are to enjoy equal protection 
under the law then they, too. should be included in 
this fundamental axiom. Juveniles deprived of their 
liberty prior to any determination of guilt should be 
accorded the same rights as adult pretrial detainees 
and, at minimum, should enjoy the same rights as 
juveniles and adults adjudicated guilty ,nd incarcer
ated in correctional institutions. 

Post-Dispositional Detention and Shel
ter Care 

One of the most difficult situations affecting the 
present practice of juvenile detention in New Jersey 
is the lack of noncorrectional dispositional place
ments which results in lengthy periods of post
dispositional stays. Although no juvenile should be 
held in detention or shelter care once the matter has 
been disposed of by the court, many juveniles remain 
in such facilities long after they have been adjudi
cated guilty and given dispositions involving noncor
rectional placement. Ideally such juveniles should 
be immediately placed so that treatment and reha
bilitation can be effected without delay, I n practice, 
locating appropriate toster home or residential 
placements for many juveniles has proven difficult 
and time consuming. Often juveniles al'e forced to 
wait months in detaining facilities which are de
signed for short~term stays and consequently lack 
the necessary resources for long-term treatment. A 
potential risk which may develop from this situation 
is an increase in dispositions involving correctional 
commitments, not because the circumstances of the 
offense and juvenile warrant it, but because lengthy 
post-dispositional stays in detention without access 
to treatment is even more undesirable. 

The problem of post-dispositional detention cannot 
be corrected without strengthening probation and 
other community treatment services, development 



of community resources, the expansion of residen
tial placements and day care services and streamlin
ing of the present placement system. 

An added difficulty in New Jersey is that it is un
clear what level of government is responsible for 
providing and financing post-dispositional care. De
tention and shelter facilities in New Jersey are the 
responsibility of the counties which must provide 
financial sLipport for their operation. Many are of the 
opinion that once a juvenile is adjudicated and given 
a disposition involving correctional or residential 
placement, the responsibility for such a juvenile 
shifts to the State. A Supreme Court decision on 
pending lltigation, Board of Chosen Freeholders of 
the County of Union v. Anne Klein, Commissioner, 
Dept. of Institutions and Agenoies (docket number 
L-33110-74, filed Aprii 30, 1975), may help resolve 
this issue. In the interim, many juveniles must re
main in county detention and shelter facilities without 
timely access to needed post-dispositional services. 

Detention and Shelter Care Programs, 
Staff and F acUities 

Although specific detention criteria and the avail
ability of alternatives to detention would elimincxte 
unnecessary detention, there will remain juvenile's 
who require detention or shelter care. Thus, it is im
pOltcmt to ensure that these facilities are capable of 
maximizing potential benefit and providing positive 
experiences for such youth. Presently, however, 
many of the facilities and programs comprising the 
detentionlshelter system are in need of moderni
zation and improvement. Although much has been 
written to support the need for the provision of a wide 
range of services to juv(;miles held in detention or 
shelter care, the lack of sufficient programming in 
many facilities remains a serious problem. In addi
tion, there is much disparity in New Jersey detention I 
shelter procedures and programming. Studies under
taken in 1974 by the State Law Enforcement Planning 
Agency and the Citizens Committee for Children 
in New Jersey revealed inconsistency among deten
tion staff handling of JUVenile!'; and the nature of pro
gramming. Steps are being taken to eliminate this 
lack of uniformity as well as upgrade the level of ser
vices in such tacilities. 

As indicated earlier. detention and shelter pro
grams should provide juveniles with positive experi
ences and services. Although the detention at
mosphere generally is not conducive to treatment, 
courts have held that the purposes of the juvenile 
court provide a foundation for establishing the juve
nile's legal right to treatment while detained in accor
dance with need. 19 Although it has been concluded 
that juvenIles in detention and shelter facilities have a 
right to treatment, treatment itself has never been 
recognized as a legitimate goal or grounds for such 
placement. 
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Under the mandate of right to treatment, it is 
necessary to develop actiVities and services which 
satisfy the needs of youth who are detained. A spe
cial emphasis toward group activities may prove 
beneficial in salvaging bruised self concepts. It has 
been said that populations in detention facilities 
should be tailored to the program rather than the pro
gram tailored to a population of improper admis
sions. 20 

A program of particular importance for detained 
juveniles is education. When juveniles are detained, 
their schooling is necessarily interrupted. While some 
facilities in New Jersey have extensive educa
tional programs and support services, many offer 
only minimal services. Traditional methods of teach
ing and schoolroom settings have seldom proven 
effective in detention facilities. Children bring to the 
detention or shelter classroom "years of bitter resis
tance to school, rooted in frustration and fail
ure."21 The National Council on Crime and Delin
quency suggests the aims of detention education 
programs should be to provide daily structure, offer 
positive learning experiences in contrast to years of 
negative learning, replace failure patterns with 
achievf'ment and interpret school problems and 
need~ to the courts and the child's own school. 22 

According to the State Law Enforcement Planning 
Agency, which has awarded substantial funds for the 
improvement of detention education, the past experi
ence of such programs indicates that programs 
which transcend a traditional academic approach 
and which use a learning process based on individual 
experience appear to be an appropriate teaching 
method in short-term holding facilities. 

In some shelter facilities in New Jersey, juveniles 
may continue attending their own regular school or 
may attend schools in the surrounding community. 
Most, if not all, d€ltention and shelter facilities oper
ate some type of an internal education program, with 
varying degrees of effectiveness. Many lack needed 
remedia: instruction and related support services. 
I n addition, coordination between the facility pro
gram and the juvenile's regular school program is 
not always possible. Uniform statewide guidelines for 
such programs would help identify inadequacies 
and improve present programs. 

A serious impediment to the implementation of 
educational programs complete with the nf)CeSsary 
remedial instruction. individualized attention and 
supportive services is the lack of finances and the 
absence of any clearly defined responsibility for en
suring the necessary funds are provided. Legislation 
was introduced in 1975 (Senate Bill 1306) and is still 
in committee which would, if passed, clarify respon
sibilities and ensure effective educational programs 
are provided in detention and shelter facilities. The 
bill assigns the State Department of Education the 
responsibility for developing guidelines for such edu
cation programs; the boards of chosen freeholders 



the responsibility for developing and implementing 
such programs; and the local sending school dis~ 
tricts responsibility for paying the costs for such 
education. At present, however, the issue remains 
unsettled and the problems still exist. 

The physical conditions of many detention and 
shelter facilities in New Jersey are inadequate or in 
need of improvement. Many facilities are old bl,1i1d~ 
ings, some of which were originally designed for 
other, perhaps incongruous, purposes. When such 
buildings are transformed into detention centers and 
shelters, the resulting physical environment may in~ 
~libit necessary program elements such as visits and 
group interaction. EnvironmerHal settings are also 
important in dealing with juveniles. Many facilities 
are located in large cities. Since urban areas often 
!ncrease security problems and risks, there is a 
tendency on the part of administrators to restrict 
movement to and from facilities in such locations. 
As a result. the potential for participation in commu
nity activities may be reduced even though programs 
may be nearby. Thus, facilities located in nonurban 
areas, which do not have the same security require
ments, can be more flexible. On the other hand, a 
facility location that is too remote may help increase 
a detained juvenile's sense of alienation and separa
tion from family. 

There is also a tendency in detention center con
struction and plf'nning to place a heavy emphasis on 
o,~i~urity and t, depend upon hardware for its 
achievement. 23 \ Vhere security is derived through 
physical means, opportunities for individuality and 
flexibility decrease. The NAC advocates resolving 
security problems through open communications and 
a combination of adequate staffing patterns, tech
nology and, lar(.'.Iy, physical means. In addition to 
these concerns, many facilities in New Jersey are 
plagued by overcrowding, thereby placing a greater 
restriction on operations and services. 

Where detention and shelter facilities are beseiged 
with operational difficulties such as overcrowding, 
substandard conditions or limited funds, the possi
bility of high employee turnover may result. Of para
mount importance in this situation is the negative 
influences on juveniles detained Linder such condi
tions. 

Whether detention or shelter care experiences are 
ultimately positive or negative depends to a great 
extent upon the imagination. resourcefulness and 
professional soundness of detention and shelter 
staff. Frequently, personnel considerations receive a 
low priority in relation to the many issues surround
ing juvenile detention. Training for detention and 
shelter personnel, like that of most juvenile justice 
system staff. is sporadic. There are no regular edu
cation or training programs. Occasional trainin£! ses
sions have only begun to meet the needs of system 
personnel. Presently, line officers in detention cen· 
ters and shelter staff need only minimal educational 
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qualifications. Responsibilities of the job are enor~ 
mous although salaries are low. Staff training and 
orientation programs are essential for care pro~ 
grams. As training and responsibilities increase, 
salaries would also warrant upgrading. In addition, 
detention and shelter facilities should have the bene~ 
fit of community workers, volunteers and profes~ 
sional counseling and testing personnel, even if only 
on a part-time basis. Continued education and train~ 
ing in the special needs of JUVeniles should also be 
made available to such personnel. 

Recent Developments in Detention and 
Shelter Care 

Several major advances in the detention pro~ess 
have occurred in recent years. A clear definition of 
"detention" embodying secure or physically restrict
ing facilities, which is distinguished from "shelter 
care" or nonsecure, non physically restricting facili
ties, has been generally accepted around the coun
try. A distinction has also been drawn between juve
niles who are charged with delin\; :Jency offenses 
(acts which if committed by an adult would consti
tute a criminal offense) and those who are charged 
with status offenses (acts which are peculiar to 
juveniles and which would not be a crime if commit
ted by an adult, e.g. truancy, running away, incorri~ 
gibility). Juveniles who are charged with status of
fenses are referred to as persons in need of super
vision (PI NS) or, as in New Jersey, juveniles in need 
of supervision (J INS). 

In March, 1974, New Jersey became one of an 
increasing number of states to adopt legislation 
which differentiates between delinquents and status 
offenders and mandates certain procedures for their 
handling. Although many states have recognized the 
difference between delinquency and status offenses 
and offenders, this difference is not translated into 
differential handling. New Jersey's revised juvenile 
code prohibits the placement of a J I NS in any secure 
detention facility, during either the pre-adjudication 
or post-dispositional stage. Thus, differential hand
ling of JINS and most delinquents is required. In 
addition, the new code prov.ides for the creation of a 
shelter care system to facilitate the placement of 
J I NS in nonsecure facilities while awaiting court 
action. 

Another important change is the prohibition of 
holdin~, juveniles in a jailor lockup facility. Previous 
statutory law permitted the holding of youth age 16 
and over in county jails. The revised juvenile code 
also provides that juveniles charged with status of
fenses (J I NS) cannot be committed to an institution 
maintained for the rehabilitation of delinquents. 

The revised juvenile code does not, however, man
date the complete separation of JINS and delin
quents. Although J I NS cannot be held in detention 
facilities, juveniles charged with delinquency of-
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fenses may be held in shelter care if the only reason 
for their holding is the lack of a suitable adult custo
dian to ensure the juvenile's appearance when re
quired. Although J I NS cannot be committed to a 
correctional institution, they are not segregated or 
treated differently from delinquents who receive any 
of the other possible dispositions. 

One of the most difficult problems in Implementing 
the revised juvenile code was the establishment of 
the mandated juvenile shelters. Counties have util
ized various arrangements to comply with the legisla
tive requirement of shelter care. Litigation is pending 
Involving counties which have not met the Depart-

ment of I nstitutions and Agencies mandates regard
ing shelter care. The outcome of such litigation will 
undoubtedly influence New Jersey's system of deten
tion and shelter care. 

With the emergence of court intake units, the ca
pability to screen detention decisions prior to place
ment has improved. Court intake staff, operating 
under judicial approval, are able to determine the 
appropriateness of detention and shelter care in indi
vidual cases on a 24-hour basis. When intake units 
become operational in all counties, the possibility for 
statewide uniformity in detention and shelter care 
decisions will be high. 

New Jersey's Status in Comparison With the National Standards* 
Several nat/onal efforts have been undertaken to 

develOp standards for the detention of juveniles. The 
NCCD has promulgated detention standards and 
recommendations in Standards and Guides for the 
Detention of Children and Youth, 1958j Standard 
JuvenilE. . '''urt Act, 1 S59; and Standard Family Court 
Act, 1959. The President's Commission on Law En
forcement and the AdminL·;;tration of Justice in -fask 
Force Report on Juveniles and in Chal
lenge of Crime in a Free Society as well as the 
National Advisory Commission's Report on Courts 
and Report on Corrections have articulated many 
standards relating to juvenile detention. The U.S. 
Department of Health. Education and Welfare in its 
Model Acts tor Family Courts and State-Local 
Children's Programs has also touched upon the sub
ject. A Juvenlle Justice Standards ProjF.lct which 
includes standards for the interim status (detention) 
of juveniles has recently been completed by the In
stitute of Judicial Administration and American Bar 
Association (IJAI ABA) Joint Commission on Juve
nile Justice Standards. The newly invoked NAC 
has also formulated juvenile justice standards, to in
clude detention and shelter standards. 

Efforts have also been undertaken in New Jersey 
to develop standards and guidelines for detention and 
shelter facilities. The Task Force on the New Juvenile 
Code, Department of Institutions and Agencies, com
pleted and promulgated a Manual for Shelters 
Accepting Juveniles Awaiting Court Action which was 
revised in January, 1975. A similar manual for deten
tion centers is currently being drafted. Facilities wiil 
be required to comply with these manuals. 

Criteria for Detention 

The NAG in Courts Standard 14.2, as well as all 
other national efforts, support the concept that police 

• The Ohio State University. Program for the Study of Crime 
and Delinquency, Standards and Goals Comparison Project, Vol. 
(I, Columbus, Ohio. 1974, was utilized extensively In the prepara
tion of this section. 
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should be insulated from the detention decision 
and that only the court, either through the judge or 
an intake official operating under the authority of the 
judge, can make a determination to detain a juve
nile. 24 New Jersey court rules provide that where a 
juvenile is not released by a police officer, and every 
attempt has been made to notify an appropriate adult 
custodian, the officer shall take the juvenile to the 
appropriate facility and complete a detention report 
(R. 5:8-2(c) ). There is no requirement that the police 
officer contact the court for authorization to admit a 
juvenile to a detention or shelter facility. I n many 
jurisdictions, however, police are instructed to con
tact the intake unit for such clearance on a 24-hour 
basis. In those jurisdictions where there is no intake 
unit, this procedure is not possible. 

All model standards and guides advocate the re
lease of juveniles in the custody of their parents or 
guardian wherever possible. Where such release is 
not possible, only those juveniles who meet certain 
criteria for detention may be detained. 25 New Jersey 
criteria for 'detaining juveniles are similar to criteria 
recommended by the Department of HEW, NAC, 
NCCD and IJAI ABA. All include provisions for the 
preventive detention of juveniles (see N.J.S.A. 
2A:4-56 and R. 5:8-6(e». The IJA/ABA Joint Study 
Commission also recommends the mandatory re
lease of juveniles arrested for a crime which in the 
case of an adult would be punishable by a sentence 
of less than one year.26 

The NAC in Courts Standard 14.2, U.S. ChHdren's 
Bureau and NCCD recommend that no juvenile be 
held in detention for more than 24 hours unless a 
petition or complaint is filed with the court. 27 New 
Jersey court rules provide that when a juvenile is 
taken into custody t\,e officer or his or her superior 
must "forthwith" file a complaint with the court 
(R. 5:8-2(e». 

The NAG in COrrE~ctions Standard 16.9, NCCD, and 
IJAI ABA recommend detention only for delinquency 
offenses. 28 As stated previously, New Jersey statutes 
and court rules prohibit the placement of juveniles 
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charged with status offenses in secure detention 
facilities (N.J.S.A. 2A:4-56 and R. 5:8-6(e)). Most 
national efforts and NAC Corrections Standards 16.9 
and 8.2 recommend prohibiting the detention of juve
niles in facilities used for adults. 29 New Jersey is con
sistent with these recommendations (N.J.S.A. 
2A:4-57 (c); R. 5:8-6). 

Alternatives to Detention 

All of the national efforts to upgrade juvenile de
tention practices promote the use of alternatives to 
detention and shelter care. The IJAI ABA Joint Study 
Commission sl:lggests that the least necessary inter
ference with the liberty of the juvenile should be 
favored over more intrusive alternatives. The Com
mission also recommends that the state bear the 
burden of proving restraints on liberty are necessary 
and that no less intrusive alternative is appropriate. 30 

New Jersey provides that if the judge finds at the de
tention hearing that detention or shelter care is not 
necessary, the court shall order the juvenile's release 
and may place such conditions, if any, upon release 
as considered appropriate ("J.J.S.A. 2A:4-58 (d) ). 
It would appear that New Jersey does not place as 
strong an emphasis upon the use of alternatives 
to detention and shelter care as recommended by 
many of the national standards. 

The IJAI ABA Joint Study Commission also en
courages the use of a summons as an alternative to 
detention.31 As discussed earlier, New Jersey pro
vides for the issuance of a summons to the juvenile 
by a police officer if the officer considers the issu
ance of a summons sufficient to ensure the juvenile's 
presence in court (R. 5:8-2). Both IJAIABA and NAC 
recommend prohibiting the use of bail for juveniles.32 

New Jersey statutes and court rules do not enunciate 
a right to bail for juveniles although juveniles who re
side out of state, or whose parent or guardian resides 
out of state, may be released upon the posting of a 
bond (R. 5:8-6(e) (a)). 

The Detention Hearing and the Issue 
of Probable Cause 

Most national standards and study efforts support 
the requirement for an automatic hearing to deter
mine the propriety of detaining a juvenile. 33 The NAC 
in Courts Standard 14.2 and the President's Commis
sion on Law Enforcement and the Administration of 
Justice recommend that such a detention hearing be 
held within 48 hours of admission. The National 
Council of Juvenile Court Judges recommend:i a de
tention hearing be held within 24 hours of placement 
but no later than 48 hours. The Departmant'of Health, 
Education and Welfare recommends a hearing with
in 24 hours of the filing of a petition and IJAI ABA 
recommends a hearing within 24 hours after admis-
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sion to a detention facility. Similarly, NCCD reCom
mends that detention not be continued beyond 24 
hours unless a court order has been signed for con
tinued detention. A different opinion is expressed by 
the U,S. Children's Bureau which believes routinely 
scheduled detention hearings should be avoided as 
they might tend to encourage detentlon.34 New Jer
sey provides for an initial detention hearing to be 
held within 24 hours of placement in a detention or 
shelter care facility. If counsel is not present at this 
hearing, another hearing is schedUled wiih counsal 
within two court days (R 5:8-6 (d) ). 

IJAI ABA recommends that, at the detention hear
ing, the state should be required to demonstrate that 
there is probable cause to believe a crime has been 
committed and that the juvenile has committed it. 
If the state fails to establish probable cause, IJAI 
ABA recommends the Juvenile be released.3s In re
sponse to a report by the New Jersey Supreme 
Court's Committee on Juvenile and Domestic Re
lations Courts. court rules were mvised effective 
Marc\1 29, 1976 to provide that no juvenile may 
be held in a detention center for more than a rea
sonablo period of time unless there is probable 
cause to believe that the juvenile has committed an 
act of delinquency (R. 5:8-6(f)). A determination 
of probable cause must be made at the second de
tention hearing where such a hearing is necessary or 
in all other cases within two court days for juveniles 
held in dets'ntion centers (R. 5:8-6(d)). 

The revised court rule, however. does not define 
what constitutional safeguards are applicable to this 
determination of probable cause. A minority report 
of the Supreme Court's Oommittee on Juvenile and 
Domestic Relations Courts suggested that, to offset 
the lack of baH in the juvenile justice system, the im
position of adversary sateguards such as confron
tation and cross examination at a probable cause de
termination is critical. I n addition, adversarial safe
guards would enhance the reliability of such a deter
mination. 36 

Rights of Detail1ed Juveniles 

Most national standards and study efforts have not 
articulated rights of detained juveniles, although the 
rights of adult pretrial detainees have been deline
ated. In Corrections Standard 4.8, the NAC recom
mends that pretrial detainees be accorded the same 
rights as persons convicted of a crime. Numerous 
procedures are recommended which provide for the 
protection of rights of due process, freedom from 
cruel and unusual punishment, free communication 
and access to the courts, privacy and personal ap
pearance, medical care, political rights and protec
tilm against religiOUS and racial discrimination. Dis
cipline and grievance. procedures are also recom
mended. It is generally ngreed that many, if not 
most, of the detention and shelter care facilities in 



New Jersey do not provide protections for rights as 
envisioned by NAC. 

Post~Dispo&iUonal Detention and Shel
ter Care 

There are few national $tandards proposed for 
the post-dispositional detention of juveniles. Deten
tion is primarily designed for the pre-adjudicatory 
holding of juveniles. Once a disposition is entered, it 
is assumed that such dispositions will be effected im
mediately. Thus, most national efforts which promote 
the ideal do not anticipate the occurrence of post
dispositional detention. To discourage the use of 
detention facilities during the post-dispositional 
stage, the IJAI ABA Joint Study Commission recom
mends restricting the time limit of post-dispositional 
detention to 15 days. This time limit may be extended 
to 30 days if certain conditions are present. If, upon 
the expiration of such time limits, the juvenile is still 
in detention, IJAI ABA recommends the charges 
against the juvenile be dismissed with prejudice. 37 

In New Jersey, there is no limit as to how long a 
juvenile may remain in detention or shelter care 
awaiting disposition or placement. As previously 
mentioned, litigation is pending which, when de
cided, may define a time limit. 

Detention and Shelter Care Programs 
and Facilities 

In Corrections Standard 8.3 the NAC recom
mends that detention facilities be designed with 
maximum capacities of 30 juveniles. Most other 
national efforts recommend similarly sized facilities. 
The IJAI ABA recommends that facilities be designed 
for capacities of only 12.38 In New Jersey, as of 
June, 1976, capacities for shelters ranged from four 
in Warren County to 25 Tn Camden and Hudson Coun
ties and capaCities for detention centers ranged from 
four in Somerset County to 150 in Essex County. 
Hudson County has the second largest detention 
facility with a capacity of 126. Most shelters are de
signed to accommodate 10 to 20 juveniles whereas 
most detention center capacities are around 20 to 25. 

Many study efforts discourage the construction of 
new detention facilities. The IJAI ABA Joint Study 
Commission recommends a moratorium on the con
struction of new facilities. 39 The NCCD considers 
the construction of new detention facilities rarely 
justifiable and is against such construction prior to 
the development of detention alternatives. The 
CQuncii also prefers regional centers to smaller 
local facilities. 40 

Also in Oorrections Standard 8.3, the NAC reCOnl
m8nds several principles which should be considered 
when planning renovations or new construction. 
The NAC suggests facilities should be located in resi
dential areas and should provide for small living 
areas, individual occupancy and be coeducational. 
A full range of supportive programs should be pro
vided including education, recreation, a library, en
tertainment, arts and crafts and cultural activities. 
LEAA recommendations parallel many facets of 
NAC's Standard. 41 LEAA likewise advocates loca
tions itl residential areas, stresses the importance of 
small individual groupings and suggests recreation 
is essential. NCCD also recommends the provision 
of a wide range of services. 42 In regard to education, 
IJAI ABA recommends juveniles should be afforded 
access to the school they normally attend or to equi
valent tUiorial programs. 43 As previously discussed, 
New Jersey facilities are deficient in many of these 
areas. 

IJAI ABA also offers several recommendations 
governing the use of phones, mail and visits. 44 New 
Jersey's ManUal of Standards for Shelters Accepting 
Juveniles Awaiting Court Action and the draft Manual 
of Standards for Detention Centers Accepting Juve~ 
niles Awaiting Court Action recommend procedures 
for access to the public which differ in several re
spects to the provisions recommended by IJAI ABA. 
Generally, the IJAI ABA standards are more liberal 
and afford easier access to the public. 

I n regard to personnel, the NCCD provides the 
most extensive treatment of the subiect in its Stan
dards and Guides for the Detention of Children and 
Youth. 45 To summarize, the NCCD suggests that 
staff be of sufficient size, removed from political 
influence, promoted on a merit basis and provided 
salaries higher than comparable positions in other 
children's Institutions. Personnel should be carefully 
selected en the basis of their suitability for working 
with children. In addition, staff development and 
training programs should be regularly scheduled. 
NAC Corrections Standard 8.4 recommends similar 
provisions. LEAA suggests there be no separation of 
custodial and treatment roles. 46 Most staff in New 
Jersey detention and shelter care facilities are Civil 
Service employees and are hired and promoted on 
the basis of Civil Service Commission regulations. 
There has been criticism of New Jersey's Civil Ser
vice system and the issues are too involved to be dis
cussed here. It can be said, however, that all of the 
problems with Civil Service procedures are common 
to many juvenile detention and shelter care facilities 
throughout the State. 

Commentary 
In its investigation of juvenile detention, the Ad

visory Committee considered the efforts of several 
national studies which have promulgated standards 
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for the detention of youth or are in the process of 
doing so. The Committee a<:;knowledges such efforts 
and shares many of the concepts and philosophies 
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expressed in these studies but did not elect to accept 
in it~j entireiy the recommendations of anyone re
pod, The Committee also acknowledges the work of 
the Task Force on the juvenile Code, Department of 
Human Services, which has promulgated a Manual 
of Standards for Shelters Accepting Juveniles Await
ing Court Action which outlines procedural require
ments for such shelters. In order to be eligible to re
ceive juveniles in residence, a shelter must demon
strate to the satisfaction of the Department of Human 
Services that it compiles with the rules and regula
tions described in the manual. Specification" may 
be withdrawn at any time should the shelter fail to 
comply. A draft Manual of Standards for Detention 
Facilities Accepting Juveniles Awaiting Court Action 
is under development by the Department of Correc
tions. When this manual is approved and promul
gated, compliance by detention facilities will be re
quired. 

While there are many similarities between the 
standards proposed by the Advisory Committee and 
the Task Force, the standards presented h\~rein take 
a broader perspective and offer recommendations 
regarding detention not only for the facilities them
selves but also for police, court, prosecution and 
defense components. Many legal issues were ex
plored and incorporated into these recommenda
tions, which represent a comprehensive collection of 
standards dealing with juvenile detention and shelter 
care. 

One of the principal aims of the Advisory Commit
tee in recommending these standards is to encour
age uniformity in procedures relating to decision
making. Mont decisions regarding the detention of 
youth fall appropriately under the aegis of the court, 
the most crucial decision being whether to detain or 
release. Although this is solely a court determination, 
it is recognized that, in virtually all cases, police 
officers must decide initially if such a decision is war
ranted and whether the court's decision must be 
sought. Law enforcement officers presently have the 
discretion to release a juvenile, either uncondition
ally or in the custody of an adult, or to request that 
the court determine the appropriateness of release. 
The Advisory Committee recommends promulgation 
of written departmental guidelines to structure this 
discretionary decision. Where detention is not w?r
ranted, officers should make every attempt to locate 
a parent, guardian or other adult custodian to assume 
custody for the child. 

In addition to custodial release it is recommended 
that, wherever possible, police officers release juve
niles with a summons when the issuance of a sum
mons is considered sufficient to ensure a juvenile's 

• Before a facility is allowed to receive juveniles in residence, 
ii must be inspected by the Department of Human Services (shel
ters) or Corrections (detsntion) which, according to the type of 
facility, specifies It as adequate to receive a certal" number of 
residents. 
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presence in court. Presently, New Jersey police 
officers are authorized to issue summonses to juve
niles but the practice is very rare. Adult criminal jus
tice system practices are placing a greater reliance 
upon the use of summonses, and the Advisory Com
mittee fAels its use whenever possible should be en
couraged in juvenile matters. Since the use of a sum
mor:~ is intended to reduce stigma associated with 
arrest and custody which may be detrimental to the 
indiVidual, the Committee finds it necessary to pro
hibit the se~ving of a summons on a juvenile at school 
or a place of employment. To do otherwise may cre
ate a potentiftl for accomplishing more harm than 
good. 

I n addition to guidelines outlining discretionary 
authority, several standards are recommended to 
structure police procedures relating to the holding of 
juveniles. H is proposed that, prior to questioning, 
police officers advise a juvenile of all applicable con
stitutional rights. Where the juvenile's knowledge 
of English is limited, these rights must be preserved 
through communication in his or her native language 
or through an interpreter. The Committee does not 
believe a juvenile can knowledgeably and intelligently 
waive the right to counsel and hence, supports the 
opinion that a juvenile's right to counSel should be 
nonwaiverable. Although juveniles may have 
knowledge of their rights, they may not be aware of 
all of the Implications of waiver and thus require the 
effective assistance of counsel. A dilemma occurs 
where a juvenile desires to remain silent and the 
parent(s) demand submission to questioning. Should 
juveniles be coerced into waiving rights? 

Yhe Committee supports present statutes which 
prohibit the holding of a juvenile in any adult prison, 
jailor lockup and emphasizes this restriction in 
Standard 3.1, "Police Procedures Relating to the De
tention and Shelter Care of Juveniles." The Commit
tee desired to strike a balance between holding a 
juvenile in a police station for a lengthy period and 
immediately transporting a juvenile to a detention or 
shelter facility simply because the parents cannot 
be reached or will not return home for several hours. 
Here, discretion must again be relied upon; however, 
the holding of a juvenile in a police facility overnight 
is prohibited. 

GUiCfllg the Advisory Committee's development 
of detention and shelter care s~andards is the prin
ciple that the purpose for detaining juveniles must be 
rigidly defined apd any procedures or policies which 
are not in accord with this purpose cannot be toler
ated. In practice, the purpose for detention/shelter 
care can best be gleaned from criteria advocated by 
statute '1r court rule for the holding of juveniles. 
Currently such criteria allow tor detention where the 
juvenile's appearance at the next hearing is doubtful 
or where the nature of tile conduct charged is such 
that the physical safety of the community would be 
seriously threatened if the juvenile were not de-



~aiMd. Shelter care is permissible for these same 
reasons and also where there is no appropriate adult 
custodian to assume responsibility, where it is neces
sary to protect the juvenile's health or safety and 
where his or her physical or mental condition makes 
immediate rerease impractical. Generally speaking 
the purpose for detention of juveniles in New Jersey 
oan be defined as two-fold: to assure the juvenile's 
presenoe in court and to protect the community by 
precluding the possibility of any misconduct. The 
Committee struggled with the issue of recommending 
criteria. especially in regard to the elimination or re
tention of the present criterion of the need for pre
ventive detention. Unanimous agreement could not 
be reached although most members support the con
tinuation of present statutory oriteria. The majority 
opinion is reflected in the standards. however. a dis
senting view follows this report. 

Although the Committee advocates the detention 
of youth where community interests warrant. it is 
aware of the difficulties in determining when a juve
nile is or is not a threat to the community. Since there 
is no common definition of "threat to the communi
ty," detention on this basis may at times be purely 
subjective. The Committee cannot offer an exact 
definition, however it does propose in Standard 3.6, 
"The Detention Hearing and Continued Review of 
Detention Decisions," several faotors to be con
siderad in determining Whether detention is war
ranted.lhe application of these factors will help iden
tify youth who may be considered a threat to the 
community or who run the risk of nonappearance. 

Release options which parallel those in the adult 
criminal process should also be made available for 
juveniles. The least intrusive alternative which will 
satisfy the court that detention is unnecessary should 
be favored over more intrusive alternatives. Recom
mended options range from release on own promise 
to appear or with a summons, to the imposition of a 
variety of restrictions and to participation in home 
detention or partial detention programs. In several 
counties, release programs are operating success
fully in shelter and detention environments. The Com
mittee advocates the development of such programs 
and recognizes that court approval and cooperation 
is a necessary ingredient for their achievement. 

The Advisory Committee concurs with present 
court policy to release as many juveniles as possible 
into the custody of their parent, guardian or custodian 
pendinr adjudication or disposition. If the only reason 
10r holding a juvenile is the unavailability of an adult 
to assume responsibifity, it is recommended that the 
juvenile be temporarily held in shelter care, which is 
consistent with present statutes and court rules. 
The Committee does not consider the complete iso
lation prior to adjudication of juveniles charged with 
status offenses from those charged with delinquenoy 
offenses as necessarily advantageolrs or wise. Many 
states which have operated under such a system 
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have developed facilities for status offenders which 
differ in name only from facilities for delinquents and 
thus have not aocomplished any real benefit. Under 
the present New Jersey law, only juveniles charged 
with delinquency can be held in detention and juve
niles oharged with status offenses cannot. This does 
not preclude the holding of alleged delinquents and 
juveniles in need of supervision in shelter facilities, 
especially where the reason for holding relates to the 
unavailability of a custodian. 

The Rules of Court have only recently mandated 
that "where a juvenile has been charged with delin
quency and has been placed in detention, there must 
be a probable oause determination Which shall be 
made at the second detention hearing where such a 
hearing is necessary. and Which shall be made in all 
other cases within two court days" (R. 5:8-6 (d) ). 
I n addition. the Rules provide that "no juvenile may 
be held in a detention center for more than a reason
able time period, unless, from the evidence, it ap
pears that there is probable cause to believe that the 
juvenile has committed an act of delinquency" (R. 
5:8-6 (d) ). Prior to this revised court rule, effective 
March 29, 1976, there had been no requirement that 
a probable cause determination be made. 

The revised court rule leaves many issues unset
tled and, thus. the Committee finds it necessary to 
recommend procedures which go beyond the scope 
of the revision. It is agreed that, where a juvenile is 
detained, a probable cause hearing should be held 
within two court days of detention. This determination 
may naturally be combined with the detention hear
ing. Where a combined prooedure is followed, a de
termination of probable cause is advised prior to any 
examination of the need for detention; and if probable 
cause is not substantiated, the juvenile should be 
released. Where a juvenile has not been detained. 
the Committee suggests it remains necessary to de
termine the existence of probable cause; however, 
a standard of "reasonable time period" in such cases 
is sufficient. 

The judge who presides at the detention or proba
ble cause hearing will, ne,~essarily. learn about the 
juvenile's background. Such knowledge may be prej
udicial to the juvenile in a hearing on the matter and 
for this reason, it is recommended that the judge who 
presides at the detention or probable cause hearing 
not preside at the adjudicatory hearing. Of course, 
difficulties arise when there is only one or a few jud
ges assigned to hear juvenile matters. Alternating 
assignments or a system of rotation may be neces
sary to implement this standard. 

It is commonly accepted that the length of a juve
nile's stay in detention or shelter care has serious 
implioations upon their future. An important compo
nent of detention standards is the establishment of 
regulatory procedures which limit the amount of time 
a juvenile can remain in detention or shelter care. 
Court rules ourrently provide that, where a juvenile 
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is detained, an adjudicatory hearing is to be sched
uled wiihin 30 days. Although agreed that a time limit 
is necessary, the Committee could not reach a unani
mous opinion regarding the length of such a time 
period. A dissenting view follows. Some considered 
15 days a more appropriate and ideal time span, but, 
with practical realities, a perhaps doubtful possibility. 
A compromise was reached at 30 days, which is con
sidered a reasonable time period to dispose of juve
nile matters. Most jurisdictions presently comply with 
this standard except where difficult or complex cases 
such as homicide are involved. To assure total com
pliance, however, it is also recommended that juve
niles who, through no fault of their own or counsel, 
have not had a hearing within this time period should 
be released pending a hearing on conditions they are 
able to meet. A dissent was registered to this "try or 
release" recommendation on grounds that such a 
requirement would infringe upon the court's discre
tion. 

Whether the detention or shelter experience is 
ultimately beneficial or detrimental to a jt~venile de
pends to a great extent upon the admission process 
and the method of treatment while confined or 
housed. It is essential that the rights of juveniles be 
closely guarded and protected during this period. 
The admission process should commence immedi
ately upon arrival and be undertaken with all due re
spect for personal rights and privacy. It is proposed 
that detention and shelter facilities provide incoming 
juveniles with the option of wearing fresh cloth
ing to be issued upon admission. The issuance of 
a unif"rm or any clothing that is identified as insti
tutional wear or property, however, is not advocated. 
Since there is a need to retain individuality, espe
cially in ~n institutional setting, clothing that does not 
distinguish the juvenile from other youth in the com
munity yet allows for individual preference is advised. 

The Committee also recommends an initial medi
cal evaluation, to include both a recording of medical 
history and an examination, be integrated into the 
admission process. The urgency of medical screen
ing is most important in local level facilities such as 
detention centers and shelters since admissions are 
received directly from the street. It is recommended 
that a routine medica! examination be conducted by 
a licensed physician within 24 hours of admission. 
The purpose for such an admission procedure is two
fold. First of all, it protects the facility from any lia
bility in situations where medical attention and treat
ment are necessary or, in cases involving communi
cable diseases, where widespread contagion may 
result. Secondly, it is also a protection for the juvenile 
and may be one of the few opportunities for the juve
nils to receive a complete medical evaluation. The 
types 0f tests considered appropriate for a routine 
medical examination provoked much debate. To en
sure protection of the facility and individual rights of 
privacy, it is recommended that action constituting 

271 

a routine medical examination be defined by the 
court and adhered to; and any additional or supple
mentary testing, especially if it invades the privacy of 
the juvenile, should not be undertaken Without judi
cial approval. Where parental and child consent for 
medical testing or treatment are at odds, such de
terminations are best left to the judge. The Commit
tee also recommends that any information gleaned 
from the medical examination or evaluation or during 
the course of medical treatment be protected by 
confidentiality safeguards. 

I n addition to initial medical screening and possi
ble treatment, the availability of immediate medical 
and psychiatric attention in emergency situations is 
also a necessity. All too often. a juvenile in need of 
immediate attention has been deposited at a deten
tion or shelter facility which cannot provide such 
care. Unfortunately, many hospitals and psychiatric 
facilities are unwilling to admit a juvenile, and have 
refused to do so, especially where a psychological 
or emotional problem is suspected. For this reason, 
the Advisory Committee urges the development of 
working agreements with local hospitals and other 
medical facilities to provide for emergency care on a 
24-hour basis. The Committee also feels this situation 
deserves the attention of the medical profession 
which should cooperate in working out solutions to 
this problem. 

The Advisory Committee proposes that adults and 
juveniles detained prior to determination of guilt are 
entitled to, at the very minimum, the same rights as 
those adjudicated and confined. Pretriall detainees, 
whether adult or juvenile, should not be subject to 
worse conditiO'ns than that which they might receive 
after disposition. I n recommending rights of detained 
juveniles, the Advisory Committee followed case pre
cedents involving pretrial detainee rights as well as 
rights of adult prisoners. The proposed standards em
body many basic elements of such decisions. Of par
ticular interest to the Committee was the definition 
of rights regarding access to public, searches and 
disciplinary and grievance procedures. It is recom
mended that codes of conduct accompanied by the 
range of possible sanctions be included in the facility 
manual which should be distributed to all staff and 
juveniles upon admission. Such material should be 
fully explained to the juvenile in easily understand
able language or where necessary in the juvenile's 
native language. Vague codes of expected conduct 
not only contribute to problems of managing juve~ 
niles but also Violate one of the basic concepts of due 
process; advance notice. The United States Supreme 
Court held in Wolf v. McDonald, 418 U.S. 539, 94 S. 
Ct. 2963, 41 L. Ed. 2d 935 (1974) that inmates 
charged with serious misconduct require certain due 
process protections wher.ever the penalties which 
could be imposed would tend to affect the inmate's 
release or parole date or have a major change in the 
conditions of confinement. New Jersey law and cor-
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rectional institutions procedures have been modified 
to comply with the Supreme Court decision. Recom
mended standards for New Jersey's detention and 
shelter care system ate also reflective of this de
cision and are patterned in part after correctional 
system procedures which are mandatory for the Pri
son Complex, Youth Correctional Institution Com
plex, Correctional Institution for Women and the 
Training School for Boys, Jamesburg. 

The New Jersey Supreme Court determined in 
Avant v. Clifford, 67 N.J. 496 (1975) that the "right
ness and fairness" standards now firmly established 
in New Jersey Jaw would be better satisfied if two 
(of the three) members of the correctional institution 
Adjustment Committee which decides disciplinary 
action for major violations were not selected from the 
correctional officer staff. To conform to Avant, the 
Advisory Committee recommends an impartial dis
ciplinary hearing board be composed of at least three 
staff members, one drawn from the custodial staff 
and two or a majority from the medical, administra
tive, social work, education or treatment staff, An 
identical composition is recommended for the board 
or committee designated as responsible for receiv
ing and investigating grievances and recommend
ing action. 

To protect the rights of juveniles and ensure the 
security of the facility is maintained, it is proposed 
that detention and shelter facilities immediately de
velop and implement court-approved search and sei
zure procedures. Of prime importance is the develop
ment of a plan for searches which must be approved 
by the court prior to implementation and included in 
the agency manual. This requiremen\ should provide 
dual protection for the juvenHe and for the institution. 
The Committee is cognizant that if searches are re
stricted, institutional authorities may become more 
security conscious and as a result more restrictive 
in their policies regarding release for purposes of 
participation in community activities. As outside con
tact increases, so do security risl<s. The successful 
operation of community release activities depends in 
part upon the institution of effective security tech
niques necessary to maintain court and community 
confidence in such programs. Without this confi
dence, release programs may not be allowed. Estab
lishing this need, however, does not justify capricious 
searches of juveniles and their property. Since the 
risk is predictable and ongoing, facility authorities 
have ample opportunity to evaluate security require
ments and implement counter measures. 

One of the most perplexing issues facing New Jer
sey's present detention/shelter care system is post
dispositional detention. I mmedlately upon disposi
tion, juveniles who have received correctional or 
residential plac$ment dispositions should naturally 
be transferred to the institution, home or fa9i1ity to 
which they have been ordered. Currently, the youth 
correctional system, which is operating at below 
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capacity, can accommodate .a juvenile upon dispo
sition. However. most residential programs do not 
have openings for new juveniles and consequently. 
juveniles are forced to wait in detention and shelter 
care for want of other facilities until such time as 
they can be accommodated. As previously dis
cussed, detention facilities are designed for short
term, pre-adjudicatory stays and lack the necessary 
resources required for the rehabilitation of juveniles. 
Thus, the intentions of judges who order residential 
treatment are at times thwarted. The Advisory Com
mittee supports the position that upon the ordering 
of a residential disposition. the State assumes full 
responsibility for the juvenile. This particular stan
dard will perhaps be one of the most costly for the 
State to implement. 

Recognizing the necessity to provide an adequate 
educational program in the detention or shelter en
vironment and the difficulties in doing so, the Advi
sory Committee advocates the recommendations 
proposed in Senate Bill 1320 to rectify this situation. 
The Committee believes it is a responsibility of the 
county. through the board of chosen freeholders, to 
guarantee educational programs are established in 
detention and shelter care facilities. Educational 
programs should be developed in accordance with 
guidelines promulgated by the Department of Edu
cation and local sending school districts should be 
responsible for educational expenses. 

A contributing factor to unnecessary detention and 
shelter care is a lack of understanding regarding 
juvenile detention practices on the part of other jus
tice system components. The Committee believes all 
branches of the juvenile justice system have a jOint 
responsibility to alleviate the volume, duration and 
negative conditions of juvenile detention and shelter 
care. Since this can only come about through knowl
edge, the Committee recommends each Juvenile and 
Domestic Relations or Family Court judge, county 
prosecutor and every assistant prosecutor assigned 
to juvenile matters should visit detention and shel
ter facilities in his or her jurisdiction within 60 days 
of appointment or assignment to juvenile matters. 
Additional visits should be scheduled twice 
yearly thereafter. In addition, defense coun
sel, both public and private, should visit each juve
nile client every two weeks. Visits should be de
signed to review the well-being of juveniles held in 
detention or shelter care and the conditions of the 
facilities. 

The key to SUCCBSS or f3i!ure of detention pro
grems will always, according to the National Advisory 
Commission and this Committee, remain with staff. 
To ensure success, personnel practices must con
centrate on obtaining and retaining competent, quali
fied staff who enjoy and are capable of working with 
youth. Specialized training programs are also needed 
to maximize staff potential. Subjects relating to youth 
behavior, counseling and crisis intervention are ad-
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vised, especially for those line personnel who have 
direct and continuous contact with resident juveniles. 
Professional s.taff members should be encouraged to 
attend special workshops or conferences to improve 

their skills. To complement in-service training, it may 
be desirable to develop college training programs for 
detention and shelter staff as well as other system 
personnel. . 
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THE JUVENILE JUDICIAL PROCESS 
Introduction 

The court is the pivot around which the juvenile 
justice system revolves. Its decisions and actions 
affect all aspects of the juvenile process. The court 
also reflects the tension existing between due pro
cess and parens patriae doctrines. 

This tension has stirred controversy in formerly 
settled issues such as the appropriate jurisdiction 
of the juvenile court, requisite pre-adjudicatory pro
cedures and the role of defense and prosecution. 
The absence of uniformity and structured guidelines 
has resulted in confusion, inconsistency and ques
tionable practices in terms of due process. 

Although distinctions have now been drawn be
tween status offenders and delinquents, many still 
question the retention of court jurisdiction over thos.;) 
guilty of no crime. More are advocating that until it 
is possible to predict delinquency with accuracy, the 
assumption of jurisdiction over an imperfectly identi
fied group, such as status offenders, is questionable 
as a tactic to prevent crime. 

The state's ultimate response to delinquency alle
gations is affected by and often determined during 
the pre-adjudicatory phase of the judicial process. 
Discretionary decision-making is common during this 
phase and to ensure proper use, greater visibility 
is required. Regulations are needed not only to guar
antee fair treatment but also to protect the juvenile's 
rights and the presumption of innocence. Maintaining 
presumptive innocence is especially difficult in the 
juvenile justice system since existing practices en
courage rehabilitative attempts almost from the 
moment the juvenile has contact with the system. 

The present juvenile adjudicatory hearing is in 
many ways a hybrid; it is not fully criminal nor civil. 
Special problems posed by the juvenile's immaturity 
and parental involvement in such proceedings man
date solutions for which there are no ready prece
dents in criminal or civil procedures. Many contend 
the implicit premise of U.S. Supreme Court decisions 

authorize criminal procedural safeguards unless the 
special protective and rehabilitative aims of the juve
nile system require otherwise. Others argue that 
many criminal procedural devices are neither neces
sary nor well-suited to the pursuit of fairness in delin
quency proceedings. Gault settled many due process 
issues, however, debate and confusion regarding 
remaining due process questions are common. 

Although delinquency proceedings have progres
sively assumed an adversarial n3ture, the appropri
ate role and qualifications of the prosecuting attorney 
in juvenile matters is largely under debate. Often, 
prosecuting attorneys assigned to handle juvenile 
court matters are unfamiliar with the special charac~ 
teristics and philosophy of the juvenile system and 
are required to vacillate between juvenile and adult 
tribunals which differ in purpose and philosophy. 
Many authorities support a gradation in the prosecu
toria! role, suggesting the attorney for the state con
sider both the interests of the state and the needs of 
the juvenile. 

The effort to accommodate the requirement of 
counsel with traditional juvenile court theory has re
sulted in uncertainty surrounding the function of 
counsel in juvenile court The appropriate role of 
defense counsel has been a source of continual de
bate. The right to counsel in particular situations such 
as police questioning, pre~adjudicatory proceedings 
and other court proceedings has not been clarified. 
The present New Jersey standard of threat of institu
tional confinement to determine a juvenile's 
right to counsel has resulted in varying interpreta~ 
tions. More than half of the adjudicatoryhearingsare 
held without counsel. To minimize confusion and 
assure due process, some contend all juveniles be
fore the court should have the benefit of counsel 
whereas others advise counsel whenever an out of 
home placement is contemplated. 

Problem Assessment 

Pre-Adjudicatory Process 
Landmark U.S. Supreme Court decisions opened 

new issues not previously considered in relation to 
juvenile matters. The Court's selective incorporation 
of certain due process requirement:>, however, does 
not allow ready interpretation of remaining unre
solved issues, especially those surrounding pre
adjudicatory proceedings. As similarities between 
criminal and juvenile procedures increase, so do 
questions regarding what is the appropriate role and 
jurisdiction of the juvenile court. 

References tor this chapter appear on p8gBS 3QO·302. 
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To understand more completely the difficulty 
of blending traditional juvenile court philosophy with 
due process reqt1.irements, it is helpful to review his~ 
torical influences leading to the emergence of this 
special tribunal Clnd factors affecting its early devel~ 
opment. The Supreme Court's injection of due pro
cess and procE,dural regularity was actually pre
ceded by two major nineteenth century reforms: 
the establishment of the New York City House of 
Refuge in 1825 ,and the passage of the Illinois Juve-
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nile Court Act'in 1899 (Act of April 21, 1899 [1899] 
III. Laws. p.131}.1 

The New York House of Refuge was an attempt to 
rescue certain children from inevitable criminal 
careers and social misery. Legislation granted this 
institution's managers "power in their discretion to 
receive and take into the House of Refuge to be es
tablished by them, all such children as shall be taken 
up or committed as vagrants, or convicted of crimi
nal offenses ... that may be proper objects."2 The 
targets of the House of Refuge reform were chil
dren who had not broken the criminal law. Major of
fenders were considered to be beyond reform and 
were left in the adult criminal system. In addition, 
distinctions between neglected children and de
linquents and between actual child criminals and fu
ture child criminals, which are of considerable im
portance today, were not drawn. 

The child-saving philosophy of the House of 
Refuge spread quickly as numerous cities sought to 
replicate the effort. The movement coincided with 
penal reform efforts which introduced the concept 
that prevention, not retribution, should be the goal of 
punishment. Prevention was thought best accom
plished through deterrence and individual reforma
tion. The House of Refuge trend was influenced by 
these prevailing attitudes and attempted to prevent 
crime by committing those children who were con
sidered able to be reformed. 

The conditions of social misery, minor illegal con
duct, vice and ignorance were believed to be pro
dromal signs of criminality and were often referred 
to as competent predictors of crime. Thus, the reform
ers of the nineteenth century not only engaged in 
crime prevention but also legitimized the practice 
of crime prediction. 3 These same child-saving and 
preventive efforts became firmly ingrained in early 
juvenile court philosophy and remain today. 

By the mid-nineteenth century, a fresh outlook on 
juvenile corrections emerged which concentrated on 
a family-like atmosphere as opposed to education or 
religion. The Illinois Juvenile Court Act of 1899, 
which embodied this family-like emphasis, officially 
established a separate court for dealing with juve
niles. The stated goal of this Act, considered the 
second great reform, provided "the care, custody 
and discipline of a child shall approximate as nearly 
as may be that which should be given by its parents." 

Juvenile court was designed to prevent errant 
juveniles from slipping further into crime by providing 
corrective treatment. It has traditionally had broad 
jurisdiction over many types of children. Under 
parens patriae, the court was impowered, if not duty
bound, to intervene in the lives of children who were 
heading toward criminality. This philosophy justified 
the inclusion under the court's jurisdiction of chil
dren who had committed no crime but were identified 
as status offenders (incorrigible, truant, runaway, 
wayward) on the grounds that subsequent delinquent 

-
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behavior was imminent. 
AS a reSUlt, the juvenile court and the soon to fol

low juvenile correctional system treated status offen
ders and those charged with crime in identical 
fashion. In recognition of the elemental unfairness of 
labeling as delinquent children guilty of status of
fenses and treating them in correctional facilities for 
the delinquent, several states have sought to divorce 
status offenses from the definition of delinquency and 
create a distinct category for these children. New 
York, in 1962, was one of the first states to arrive at 
this solution and termed such juveniles as "persons 
in need of supervision" (PI NS). New Jersey enacted 
a similar bifurcation in March, 1974, establishing the 
category of Juveniles in Need of Supervision (J INS) 
and requiring changes in their treatment. (See pre
ceding chapter on Juvenile Detention and Shelter 
Care.) Although many states have chosen to distin
guish between delinquency offenders and status of
fenders, it is argued the essential problem still sur
vives: juveniles guilty of no crime remain under the 
jurisdiction of the court and are subject to official 
intervention. 

The basic question in the status jurisdiction contro
versy is whether children should be liable for official 
court intervention and confinement for acts which, 
if committed by an adult, would not result in any ac
tion. Arguments along this line are similar to the 
issues involved in decriminalizing certain victimless 
crimes such as drug use, drunkenness, gambling and 
prostitution. Many courts and legislative bodies have 
reached the conclusion that the time has come for 
removing jurisdiction over morals offenses; that it 
is time to eliminate legal authority to intervene in 
situations where there is no victim, no injury or no 
offense against propet ty. 4 

In dealing with children, however, it is commonly 
asserted that tile court is responsible for ensuring 
children who are not receiving adequate care are 
provided with a safe and healthful environment 
through whatever means necessary: legal protec
tion, social services or substitute living arrange
ments.s Many still consider status offenses to be pre
cursors of delinquency and, therefore, such offend
ers need to be protected from themselves and their 
environment. 

However, other authorities opine that confinement 
or placement, whether for rehabilitative or retributive 
purposes, constitutes deprivation of liberty and, 
hence, punishment. In addition, there is concern 
that the stigma associated with an adjudication of 
"delinquent" attaches as well to an adjudication of 
"in need of supervision." The general public equates 
"delinquent" with "criminal" and "J I NS" with "delin
quent." It is official intervention through court action, 
many suggest, which causes and encourages this 
labeling and stigmatization. 6 

There has been minimal research regarding the 
notion that official court intervention in the life of a 
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child who is considered incorrigible, beyond control, 
who runs away or is truant is ultimately beneficial.7 

Any positive effects frequently appear to be accom
panied, if not eroded, by self-fulfilling effects of tine 
labeling process. A reportS completed by Vandl3r
bllt University and issued by the U.S. Department of 
Health, Education and Welfare concluded that labels 
such as "delinquent" make it easier for teachers or 
social workers to excuse their inability to help a 
child. 9 There is also support for the conclusion that 
labeling helps to perpetuate and strengthen d1elin
quent behaVior. Juveniles so labeled often concep
tualize themselves as "delinquent" and act accord
ingly; families and teachers react to such juvemiles 
as "delinquent." The deleterious effect of labeling 
youth as "delinquent" or "in need of supervision" is 
an often asserted justification for limiting court juris
diction to as few youths as possible. 

The National Council of Crime and Delinquency 
(NCCD) advocates the removal of status offenses 
from juvenile court jurisdiction as well as the repeal 
of all laws that subject adults to criminal sanctions 
for behavior that does no harm to others. 10 NCCD 
agrees with those who say that subjecting a child to 
judicial sanction for a status offense helps neither 
child nor society- instead it often does harm. It is 
frequently maintained that the juvenile court can 
utilize coercive powers fairly and efficiently against 
criminal behavior but that it cannot deliver or regu
late rehabilitative services. Noncoercive community 
services must bear the responsibility for dealing with 
socially unacceptable but noncriminal behavior of 
children. 

On the other hand, many argue that if jurisdiction 
over status offenders were removed from the courts 
these juveniles would lose needed services. Some 
believe that court jurisdiction over status offenders 
enables them to receive intensive supervision and 
schooling, thus enhancing the possibility of a suc
cessful adjustment in the community.11 By maintain
ing court jurisdiction over status offenses, 
families and juveniles who need services and cannot 
secure them from voluntary agencies can petition 
the court for help. Many system practitioners and 
commentators have been reluctant to put their faith 
in voluntary agencies, reasoning that most families 
and children before the court probably have previous
ly sought help from these agencies and may have 
been rejected. 12 Voluntary community agencies fre
quently have preferential admission policies and may 
discriminate against those who need services most. 
Therefore, it is argued, status jurisdiction must be 
retained because if th9 courts do not act in such 
cases, no one else will. 

Judge David Bazelon of the U.S. District Court of 
Appeals, District of Columbia, h.as concluded that 
precisely the opposite is the case: because the court 
acts, no one else does. "Schools and public agencies 
refer their problem cases to you [the judges] be-
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cause you have jurisdiction. because you exercise it, 
and because you hold out promises that you can pro
vide solutions."13 Those who agree with Judge Baze
Ion argue that the inclusion of status offenses permits 
parents, schools and other community agencies to 
evade responsibility for handling youth problems. 
Supreme Court Justice William O. Douglas has com
mented, "The constitutional contours of the problem 
[of delinquency] ~re still being drawn. I mportant as 
that process may be, a court is not the medium 
where the problems of juvenile delinquency will 
ultimately be solved. The solution can emerge only 
from the community."14 

Juvenile court jurisdiction is defined not only in 
terms of offenses or behavior but also by age. In 
designating age limits, most states have generally 
followed the common law princi!Jle that young chil
dren are incapable of harboring criminal thoughts 
or understanding the real significance of criminal 
actions. 

The principle of mitigating the criminal responsibi
lity of children has ancient origins. Under Roman law, 
puberty was the age of accountability. Common law 
followed Roman law and attempted to settle the pu~ 
berty distinction by designating arbitrary ages. Jus
tice Heher, in his concurring opinion in State v. 
Monahan, 15 N.J. 34, 104 A. 2d 21 (1954), summed 
up the common law principle: 

A child is not criminally responsible at common 
law for his acts or omissions if he is of such tender 
years as to be incapable of distinguishing between 
right and wrong, and of understanding the nature of 
the particular act. At common law (1) under the age 
of seven years the presumption of incapacity is can· 
clusive; (2) between the ages of seven and 14 years 
there is a rebuttable presumption of incapacity; and 
(3) above the age of 14 ye~rs there is a rebuttable 
presumption of capacity (15 N.J. at 47). 

New Jersey's designation of juvenile court juris
dictional age limits is rooted in common law. In 1903, 
county courts for juvenile offenders, consisting of 
the judges of the Courts of Common Pleas, were 
established (l. 1903, C. 219). In 1912, courts man
ned by special juvenile court judges were set up in 
first class counties. A comprehensive statutory re
vision was adopted in 1929, establishing Juvenile 
and Domestic Relations Courts and defining their 
jurisdiction over children under the age of 16 years 
(l. 1929, C. 157; R.S. 9:18-1 et seq.). 

The question remained, however, whether Juve
nile and Domestic Relations Courts had exclusive 
jurisdiction over all juveniles under the age of 16, 
regardless of the offense. legislation passed in 1935 
provided that any person under the age of 16 shall be 
deemed incapable of committing a crime, including 
felony, high misdemeanor, misdemeanor or other 
offense (l. 1935, C.C. 284,285). Notwithstanding 
the express terms of statutory law, the court con
cluded in In re Mei, 122 N.J. Eq. 125 (E. & A. 1937) 



that the Juvenile and Domestic Relations Court did 
not have jurisdiction over murder cases. 1S 

The subsequent case of State v. Monahan, 15 N.J. 
34, 104 A. 2d 21 (1954) effectively settled the issue 
by overturning Mei and holding that the juvenile 
court has exclusive jurisdiction over misconduct by 
children under 16, including misconduct which would 
constitute murder or other heinous crime if com
mitted by an adult. In clarifying juvenile court juris
diction over persons between the ages of 16 and 18, 
the Legislature in 1946 stated that the juvenile court 
may waive jurisdiction over a juvenile age 16 or older 
and refer the matter to the prosecutor for trial where 
the offense was of a heinous nature (L. 1946, C. 77; 
N.J.S.A. 2A:4-15). 

New Jersey Juvenile .and Domestic Relations 
Courts have exclusive jurisdiction "in all cases where 
it is charged that a juvenile has committed an act of 
delinquency or is in need of supervision" (N.J.S.A. 
2A:4-46). If the juvenile is age 16 or older, however, 
the court may waive jurisdiction over a case and re
fer that case to the appropriate court and prosecuting 
authority if: 1) there is probable cause to believe the 
juvenile committed an act that if committed by an 
adult would constitute homicide or treason, commit
ted an offense against the person in an aggressive, 
violent and willful manner, or committed certain Con
trolled Dangerous Substances Act violations; and 2) 
the court is satisfied that adequate protection of the 
public requires waiver and there are no reasoable 
prospects for rehabilitation prior to attaining the age 
of majority by use of the procedures, services and 
facilities available to the juvenile court (N.J.S.A. 
2A:4-48). The law also provides that juveniles over 
the age of 16 charged with delinquency may elect to 
have their cases referred to adult court (N.J.S.A. 
2A:4-49). 

Inevitably there will be dissention on whether age 
boundaries are too inclusive or foo restrictive with 
regard to persons who should be treated as juveniles 
or sent to adult court. Ideally, waiver should be lim
ited to being a means for subjecting to criminal 
court jurisdiction those persons who are clearly not 
appropriate subjects of the juvenile justice system. 
The types of offenses that are designated as waiver
able are those which are most likely to shock the 
public's conscience and motivate it to demand 
punishment. In recent years the waiver mechanism 
has been the subject ot much debate particularly 
for this reason. Many believe the waiver process is 
of questionable validity, frequently discriminatory 
and not sufficiently regulated. The President's Com
mission on Law Enforcement and the Administration 
of Justice has concluded: 

The substance behind the waiver procedure ... 
remains unrecognized for what it really is: Not a 
scientifiC evaluation of whether the youth will respond 
successfully to a juvenile court disposition but a front 
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for society's insistence on retribution or social pro
tection. 16 

Guidelines for waiver have characteristically been 
vague. Although New Jersey has required a waiver 
hearing since prior to the Kent decision, disagree
ment regarding the types of offenses which should 
be considered waiverable and other appropriate 
criteria for waiver continues to resurface. A recurring 
issue is whether the age limit and/or applicable cri
teria for waiver should be relaxed to give the court 
more discretion to permit prosecution as an adult. 
Some contend that present requirements for waiver 
are too restrictive. Few would argue that the juvenile 
system has been unable to deal effectively with juve
niles who commit violent and aggressive acts or who 
are hardened repeat offenders. Many such juveniles, 
especially repeat offenders, are cognizant that, be
cause of their age, they will be treated more leniently 
than if they were adults. Less restrictive criteria 
would facilitate the waiver to adult criminal court of 
violent and/or hardened repeat offenders who are 
considered inappropriate for juvenile justice pro
cessing. 

On the other hand, many question the usefulness 
of waiver since juveniles tried as adults are sent to 
the same correctional institutions as are juveniles 
over age 16 who are adjudicated "delinquent." In 
addition, present court rules require only two day's 
notice of a waiver hearing for defense counsel and 
many agree this is not long enough to allow counsel 
to prepare an adequate representation. 

Most juvenile court law and procedure is directed 
toward the adjudicatory hearing, with little attention 
paid to the pre-adjudicatory stage. Since the majority 
of cases never reach the hearing step, competent 
guidelines which structure the early stages of court 
involvement are equally necessary. Nevertheless, 
such guidelines are insufficient. Many of the activi
ties carried on during this time period-discovery, 
motions, diversion decisions, negotiations, admis
sions of guilt-are vital, if not as important as the 
hearing itself. These events and procedures set the 
tone for the hearing and have a significant effect on 
its outcome. 

Although many states, including New Jersey, func
tion with court rules relating to the juvenile process, 
regulations governing pre-adjudicatory procedures 
tend to be vague. Civil and/or criminal court rules are 
frequently relied upon to fill gaps.17 Confusion seems 
to exist in many jurisdictions regarding the proper 
approach to such pre-adjudicatory mechanisms, 
particularly since these procedures are associated 
with criminal trials and seem awkward in a juvenile 
setting. 

Juvenile court discovery has been given little at
tention by existing statutes, court decisions and 
model court acts. Some court opinions have held 
that although delinquency cases can be considered 
civil in nature, broad civil discovery rules do not au-



tomatically apply, and the extent of discovery is with
in the discretion of the juvenile court. 18 It is argued, 
however, that both Kent and Gault require certain 
types of discovery on constitutional grounds. 19 

There are several benefits inherent in any pre
hearing fact gathering mechanism such as discovery. 
Cases wllere the evidence is too weak to support the 
charge would be identified and screened out. Any 
social or psychiatric facts relating to the juvenile 
which may indicate the complaint is ill-advised or in
appropriate and should be dropped would also sur
face. Adequate discovery may permit parties to re
solve issues early, without the need for a hearing. 
The mutual sharing of information would lay the 
groundwork for an efficient and fair hearing. Dis
covery practices, on the other hand, may infringe 
on a child's interests in maintaining privacy and ren
der the preservation of confidentiality difficult. Not
withstanding this consideration, the values served 
by discovery appear to outweigh disadvantages. 

A corollary of the application of due process since 
Gault has been the growth of pre-adjudicatory motion 
practice in juvenile and family courts throughout the 
nation. 20 Although pretrial motion practice has tra
ditionally been an indispensable component of civil 
and criminal litigation, juvenile courts still lack such 
a regular mechanism. Consequently, procedures 
tend to be ambiguous and irregular. Motions are es
sential to raise issues and deal with matters which 
should be dealt with prior to a hearing. The avail
ability of pretrial motions protects the rights of all 
parties and, like discovery, provides a vehicle for 
early negotiation and settlement. 

In the juvenile process, as in the adult criminal 
process, the defendant usually does not contest the 
charges. Most adult defendants plea9 guilty and only 
a small percentage of cases are actually settled by 
jury trial. The American system of justice, as Skol
nick has pointed out, is so predominately pretrial in 
character that full-scale trials reflect a breakdown of 
negotiation between defense and prosecution at
torneys.21 Observers have concluded the contested 
trial or hearing is even more rare in juvenile cases. 22 

It is commonly believed that most criminal cases 
involving pleas of guilty are concluded on the basis 
of a plea agreement or negotiation between the par
ties. It is rare, though, to speak of plea negotiation in 
juvenile cases. The legal system has only recently 
acknowledged the existence of plea negotiation and 
sought to institutionalize it by promulgating guide
lines and restrictions for its use. Its existence in 
juvenile proceedings has yet to be officially recog
nized. 

Plea negotiations in delinquency proceedings 
probably are not as extensive as in criminal cases, 
due primarily to the fact that juveniles receive inde
terminate dispositions up to three years, whereas 
adults can receive fixed minimum and maximum sen
tences. Negotiations can, however, lessen the seri-
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ousness of the issue and thus the possible conse
quences. Generally three types of agreements can 
be sought: a guilty plea to a lesser offense in ex
change for a lower possible length of disposition, a 
guilty plea in exchange for a recommendation of a 
noncustodial disposition and a guilty plea in ex
change for dismissal of other charges. The latter is 
of little benefit to the juvenile at adjudication but it 
is important at the correctional institu~ion regarding 
what is the determined "goal time" for release. 

Regardless of whether the occurrence of plea 
negotiation is acknowledged, it remains a common 
fact that, in most cases, the juvenile admits the 
charges. A long-standing notion of dealing with er
rant juveniles is the belief in therapeutic confession, 
which is regarded as a necessary prerequisite for 
successful treatment. A child's admission to an of. 
fense "is an act of contrition that starts him on the 
road to rehabilitation. "23 However, upon entering an 
admi$sion of guilt, a juvenile as well as an adult 
waives certain basic rights, the waiver of which can 
have a significant effect on the outcome. Thus, ad
missions of guilt and the waiver of guaranteed rights 
must be scrupulously guarded to ensure that they are 
voluntarily and knowingly made. The matter is even 
more delicate when dealing with juveniles, who are 
more vulnerable and whose reasoning power and 
comprehension are inferior to adults. Admissions of 
guilt should not be casually or informally accepted 
but should be entered under the closest scrutiny. 

The leading case relating to the voluntariness and 
admissibility of a confession by a child suspect is 
Haley v. State of Ohio, 332 U S. 596, 68 S. Ct. 302, 
92 LEd. 224 (1948), where a 15-year-old boy was 
convicted of murder. The U.S, Supreme Court, in 
reversing the conviction on the ground that the con
fession was obtained in violation of due process, 
stated: 

The age of petitioner, the hours when he was 
grilled, the duration of his quizzing, the fact that he 
had no friend or counsel to advise him, the callous at
titude of the police towards his rights combine to con
vince us that this was a confession wrung from a child 
by means which the law should not sanction. Neither 
man nor child can be allowed to stand condemned 
by methods which flout constitutional requirements 
of due process of law (322 U.S. at 601,68 S. Ct. at 
304). 

In a similar case, the New Jersey Supreme Court 
ruled in State in the Interest of Carlo and Stasilowicz, 
48 N.J. 224, 225 A. 2d 110 (1966), that the consti
tutional safeguard of voluntariness governing the use 
of confessions is applicable in proceedings bef.1re 
the juvenile court. In determining the confesstons 
were involuntary, the Supreme. Court weighed the 
likelihood of harmful effects {\pon the minds of a 13-
year-old and 15-year-old placed and interrogated in 
isolated rooms of a police station. It was concluded 
the police station environment, particularly hostile, 



frightf' . '9 and threatening to a younger child, affects 
the vOII.mtariness of any confession which might be 
given by a child. The court ruled that the confessions 
were inadmissible as involuntary. stating the "use of 
an involuntary confession in a juvenile court proceed
ing offends fundamental fairness because of the like
lihood of its untrustworthiness" (48 N.J. at 236). 

Since certain constitutional guarantees and rights 
are relinquished upon the entry of an admission of 
guilt, juveniles should, as de adults, retain the ability 
to withdraw an admission for any just and fair reason 
prior to a final disposition or, after a disposition to 
correct a manifest injustice. In addition, the fact 
of an admission should not be permitted as evidence 
against the juvenile. 

The Adjudicatory Hearing 

In advance of the U.S. Supreme Court decisions in 
Kent v. United States, In fe Gault and In fe Winship,* 
numerous court decisions at varied levels have been 
rendered which further define and accentuate the 
application of constitutional rights to juveniles during 
adjudication. In McKeivef v. Pennsylvania, 402 U.S. 
529 (1971). the U.S. Supreme Court ruled juveniles 
involved in delinquency proceedings do not have the 
right to trial by jury. It was declared by the U.S. 
Supreme Court in Breed v. Jones, 421 U.S. 519 
(1975), that the Fifth Amendment protection against 
double jeopardy applies to juvenile delinquency pro
ceedings, with jeopardy attaching when the juvenile 
court begins to hear evidence. The Court stipulated 
also that the subject juvenile cannot be tried again 
for the same offense in adult court. 

The Supreme Court has declined to say, however, 
that all rights constitutionally assured to an accused 
adult are assured as well to juveniles in delinquency 
proceedings. The Court has refrained from asserting 
anything more than the delinquency hearing must 
measure up to the essentials of due process and fair 
treatment. Just what additional due process elements 
and other essentials of criminal proceedings are ap
plicable or appropriate for juvenile court proceedings 
remains unclear. 

A long-standing controversy in juvenile law 
revolves around the proper rules of evidence in juve
nile proceedings. The sufficiency and reliability of 
evidence in delinquency proceedings traditionally has 
not been considered a crucial issue. Many believe 
concern for the child's welfare has been allowed to 
interfere substantially with the goals of fairness and 
reliability of evidence in the adjudicatory process. 24 

Few cases have been overturned on grounds of in
admissibility of evidence. When judges are the triers 
of fact, they are universally presumed by appellate 
courts to have disregarded any improper evidence 

Kent v. United States, 383 U.S. 541 (1966); In re Gault, 387 
U.S. 1 (1967); In re Winship, 397 U.S. 358 (1970~. 
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admitted during the proceedings that should have 
been excluded. 

Nonetheless, modern juvenile court legislation has 
sought to establish evidentiary standards beyond 
those of relevancy and materiality. It has been held in 
New Jersey, however, that a different standard as to 
the admissibility of evidence would apply to a juvenile 
court proceeding than that which would apply to an 
adult criminal trial (State in Interest of L.B., 99 N.J. 
Super. 589, 240 A 2d 709 (1968)). This decision, 
though, did provide that NrdW Jersey Juvenile anel 
Domestic Relations Courts can entertain an appli·· 
cation for suppression of evidence on the ground of 
an illegal search and seizure. New Jersey standards 
governing the validity of searches of adults are gen
erally applicable to juveniles. The new juvenile act 
provides that the right to be secure from unreasona
ble searches and seizures shall be applicable in 
cases arising under the act as in cases of persons 
charged with crime (N.J.S.A. 2A:4-60). 

The admis~ibility of confessions is a closely related 
issue which has been discussed in numerous cases. 
In general, the courts appear to agree that the re
quirements of Miranda v. Arizona, 384 U.S. 436 
(1966), are applicable to juveniles. Many New Jer
sey court decisions have dealt with this issue; some 
holding confessions admissiblr3 and others, inad
missible for a variety of reasons. Generally, Miranda 
warnings are applicable to juv1eniles. It seems, how
ever, that New Jersey takes the view that if the par
ents of the juvenile being questioned cannot or will 
not appear and the juvenilE'1 is not considered old 
enough to understand and waive the rights to counsel 
and remain silent, questioning may go forward, even 
without the Miranda warnings, provided it is con
ducted with the utmost fairness, without force or 
other improper influence, mental or physical, and in 
accordance with the highest standards of due pro
cess and fUndamental fairness (State v. R. W., 
115 N.J. Super. 286, 279 A. 2d 709 (1971), affirmed 
61 N.J. 118,293 A. 2d 186). Difficulties with this dis
cretionary application are inherent-at what age is a 
child to be considered "not old enough?" The new 
juvenile law, enacted in March, 1974, arguably over
rules the 1971 decision in State v. R. W. Current sta
tutes provide the right of due process of law shall be 
applicable in cases arising under the juvenile law as 
in cases of persons charged with crime (N.J.S.A. 
2A:4-60). 

In McKeiver v. Pennsylvania, 402 U.s. 529 (1971), 
the expansion of adult due process protections 
did not continue to the issue of trial by jury. The Court 
concluded that "if the formalities of the criminal ad
judicative process are to be superimposed upon the 
juvenile court system, there is little need for its 
separate existence. Perhaps that ultimate disillusion
ment will come one day, but fol' the moment we are 
disinclined to give impetus to it" (91 S. Ct. at 1989). 
Justices Douglas, Black and Marshall registered dis-

.~--------------------------------------
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senting opinions in McKeiver, reasoning that when l;i 

state uses its juvenile court proceedings to prosecutt~ 
a child for an adult criminal act and the penalty is 
confinement, the juvenile should be accorded the 
same procedural protection as an adult. 

In refusing to require state juvenile courts to grant 
the right to jury trial guaranteed for adults, the Su
preme Court reinforced its position that there are 
different due process requirements for juveniles 
than for adults. In its decisions, the Court accepted 
the proposition that the Due Process Clause of the 
Fourteenth Amendment has a role to play in juvenile 
delinquency proceedings, the applicable due process 
standard in such proceedings being fundamental 
fairness. It has refrained from holding flatly that all 
rights constitutionally assured for the adult accused 
are to be imposed upon juvenile proceedings. In
stead, the Supreme Court has attempted to strike a 
judicious balance by injecting procedural orderli
ness into the juvenile court system and ascertaining 
the precise impact of due process requirements on 
a selective basis. 

The McKeiver decision is surprising to some in 
view of earlier decisions relating to the right to trial 
by jury. In Duncan v. Louisiana, 391 U.S. 145 (1968) 
it was held that the right to a jury trial is required in 
criminal proceedings whenever the accused faces a 
loss of liberty of sufficient length to be called serious. 
Bloom v. Illinois, 391 U.S. 194 (1968) extended this 
right to criminal contempt proceedings which had 
traditionally been exempt from jury trial require
ments. These decisions indicate that it is loss of lib- . 
erty rather than the name of the proceeding which is 
the determining factor. Many commentators have 
argued that the Duncan proposition (a right to trial by 
jury is so fundamental that it must be provided in any 
criminal proceeding where a defendant faces a sig
nificant abridgment of freedom) should also extend to 
juvenile delinquency proceedings. 25 Perhaps a gocd 
explanation for the Court's determination in McKeiver 
and other major juvenile cases can be found in the 
theory that these decisions involved a conscious pro
cess of balancing the interests of society and the in
terests of the individual while still preserving a unique 
system of juvenile justice. 

Another important issue closely associated with 
jury trials is whether juvenile adjudicatory hearings 
(and jury trials if provided) shoul<;l be open to the 
public. The Supreme Court held in In re Burrus, 275 
N.C. 517, 169 S.E. 2d 879 (1969), which was jointly 
decided with McKeiver v. Pennsylvania, 403 U.S. 
529 (1971), that juveniles are not entitled to public 
trial. The confidentiality of juvenile proceedings has 
long been considered vital to protect the child's in
terests and facilitate rehabilitation. Justice Brennan, 
in his dissenting opinion in Burrus, however, speaks 
about the benefits of public trial which would accrue 
as well to public delinquency proceedings. Justice 
Brennan suggests that the "accused may in essence 
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appeal to the community at large, by focusing public 
attention upon the facts of his trial. exposing im
proper judicial behavior to public view. and obtain
ing. if necessary, redress through the medium of pub
lic indignation" (91 S. Ct. at 1191). 

Aside from the related constitutional issue, most of 
the argument surrounding the exclusion or presence 
of the public at juvenile court hearings centers on 
whether the public, through the media, should have 
access to the names of juveniles before the court and 
information on their alleged offenses. The difficulty 
occurs because of the tension between the values of 
publicity and public scrutiny on the one hand and 
privacy and confidentiality on the other. Some have 
sought to open juvenile court hearings to the public 
and to encourage newspapers to publish the names 
of juvenile defendants and details of their offenses, 
on the grounds that publicity constitutes an effective 
deterrence to juvenile delinquency.26 

Literature on the subject of public disclosure not 
only criticizes disclosure as a betrayal of the juvenile 
system but notes that publication may help to in
crease delinquent behavior. Although publicity may 
at times be considered a form of punishment, many 
suggest it also provides an opportunity for juveniles 
to "flaunt unregeneracy."27 Instead of serving any 
additional deterrent function, such a practice "feeds 
the drives that move these youth9 and may influence 
others toward emulation."28 Publicity, then, may be 
counterproductive since it tends to make delinquents 
"heroes" in the eyes of peers and reinforce delin
quent behavior. 

Most model codes and standards such as NCCD's 
Standard Juvenile Court Act and U.S. Department of 
Health, Education and Welfare's Model Acts for 
Family Courts and State-Local Children's Programs 
call for maintaining the confidentiality of juvenile 
court proceedings. The majority of these model acts 
also suggest that the judge should have discretion to 
admit, aside from those who are directly involved, 
certain persons who have an interest in the case 
such as researchers, with the understanding that the 
names of the juveniles and families involved are not 
released. 

However, there are public concerns with respect 
to the confidentiality of juvenile justice proceedings 
caused by a general unawareness and lack of under
standing regarding cases processed through the 
juvenile courts and the disposition of those cases. 
In particular classes of cases, many feel there should 
be due consideration given to the right of the public 
to be informed and to facilitate this end, the report
ing of juvenile proceedings by the press should be 
permitted and encouraged. 

Although data is scarce, it seems likely that non
public hearings are essential to allow juvenile courts 
to deal with juvenile misconduct in as nonintrusive a 
manner as possible. Moreover, confidentiality may be 
as important to preserving the juvenile justice system 



as it is to enhancing the rehabilitation of children in 
particular cases. 29 

Defense Counsel in Juvenile Court 

The Supreme Court determined, in In re Gault, that 
a Juvenile has a right to counsel in proceedings which 
"may result in commitment to an institution in which 
the juvenile's freedom is curtailed" (387 U.S. at 41). 
New Jersey's response to Gault is unique co"mpared 
to other states. To comply with this mandate, New 
Jersey enacted a bifurcated calendaring system. 
Cases Involving juveniles faced with the "threat of 
institutional confinement" are scheduled on the 
"counsel mandatory" calendar and aI/ other cases 
are scheduled on the "no counsel mandatory" calen
dar. There is wide disparity in the interpretation and 
application of the "threat of institutional confine
ment" standard for counsel. As a result, some juve
niles are denied the right to have counsel appOinted 
who, had they been in other co~nties, would have 
been afforded this right. Many suggest a clarification 
of "threat of institutional confinement" to eliminate 
any disparities. Practitioners have begun to look to 
the possibility of any out of home placement as war
ranting the prot€JCtion of counsel. 

In Gault, the Supreme Court also asserted that 
"a juvenile needs the assistance of counsel to cope 
with problems of law, to make skilled inquiry into the 
facts, to insist upon regularity of the proceedings and 
to ascertain whether he has a defense and to prepare 
and submit it" (387 U.S. at 36). Although the pres
ence of counsel is accepted, the role of defense 
counsel in delinquency proceedings is still largely 
under debate. It is understandable that the issues 
surrounding the role of counsel are as hotly debated 
as was the question of their presence prior to Gault. 
Difficul!ies in defining the proper role of counsel ex
emplify the tension existing between parens patriae 
and due process. 

'Problems affecting public representation for crim
inal defendants seem to be amplified in the case of 
juveniles, primarily because the provision of counsel 
for juvenll()s is a relatively new concept unstructured 
by tradition. The counsel-client relationship in juve
nile court is somewhat awkward and foreign com
pared to the traditional relationship. One major dif
ference is that lawyers for Juvenile clients must also 
have relationships with their parents and guardians. 
Several difficulties can be described as follows: 

In the Ideal lawyer-client relationship, the client 
brings a fee, trust, dependence and gratitude to the 
contract, whereas the lawyer is required to predict 
the probable outcome of a case, to perform esoteric 
services competently, to reinforce the bargaining 
strength of a defendant, and to accomplish results 
which would not otherwise be achieved without his 
presence. But there are a variety of novel occupa
tional hazards In Juvenile court: Juvenile clients 
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usually bring modest and undependable fees; in
formal bargaining and negotiated pleas have little 
significance; fringe benefits, such as accessibility 
to court personnel or priority over defendants with
out lawyers, are usually denied or erratically tol
erated; a lawyer may often be faced with a conflict 
of interest between a client and his parents; trial is 
to be avoided because the chances of victory are 
slight; and the vagueness of derlnquency laws. 
the unpredictability of juveniles as witnesses, and 
the difficulty of discrediting the testimony of adult 
officials makes an adversary posture inadvisable.30 

The appropriate role of an attorney in juvenile 
court has been given considerable attention in liter
ature. Some commentators have theorized that how 
defense lawyers perceive their roles and how their 
roles are perceived by other participants in the court 
process may have a significant impact on how cases 
are actually processed and disposed of.31 Court rules 
and legislation have not been particularly helpful in 
defining. this role, nor has the U.S. Supreme Court 
settled the issue. 

It seems commentators and practitioners are hesi
tant to promote the role of juvenile defense counsel 
as strictly or ideally that of advocate. It is frequently 
suggested that advocate duties must be tempered 
with concern for the "best interests" of the child and 
of society. It has eve" been reported that most juve
nile judges "see the lawyer's chief value as lying in 
the areas of interpretation of the court's approach 
and securing cooperation in the court's disposition 
rather than more traditional roles of fact elicitation 
and preservation of legal rights."32 This position 
poses several interesting and complex philosophical 
questions. 

Few would argue that when a juvenile strongly 
claims innocence, it is defense counsel's duty to de
fend zealously the client's interests. However, where 
there is reason to believe the child is guilty or where 
the child admits the offense, should there be a 
change in counsel's role? Should counsel move to 
suppress illegally obtained evidence if suppression 
would release a guilty youth? Should use of a confes
sion be challenged if th':l confession is believed true? 
Should an attorney make full use of all available de
fenses if it will result in the release of a suspected 
guilty juvenile who will perhaps lose the opportunity 
to receive "treatment?" Should defense counsel be 
first an advocate and secondly a social worker or 
vice versa? When is counsel acting in the "best in
terests" of the client? 

Answers to these questions WOUld, of course, be 
obvious if the defendant or client were an adult. How
ever, should there be any difference in defense coun
sel's role when representing a juvenile? When the 
client is a child, attorneys are unsure of the answers. 
It can be said that attorneys who modify their adver
sary role when the juvenile is guilty or suspected 
guilty adhere to the parens patriae function of the 
juvenile court. 



One of the most persuasive arguments for insist
ing on an advocate role is the belief that facilities for 
treatment and correction are so inadequate that the 
consequences of an adjudication of delinquency are 
likely to cause morE~ harm than good. Attorneys who 
do not believe in tine promise of rehabilitation and 
treatment or who vi'8w the exchange principle33 as an 
empty bargain are likely to assume the full advocate 
role, regardless of the client's alleged guilt or inno
cence. 

Aside from the lack of consensus regarding an ap
propriate role conception, a major problem for attor
neys representing juvenile clients is parental In
fluence. If the parents are supportive of the juvenile, 
then the attorney is essentially representing the in
terests of the family as a whole. However, when the 
interests of juvenile and family differ, to whom is the 
attorney responsible? Attorney ethics and standards 
of conduct dictate that the attorney must remain 
responsible to the juvenile who is the client. Diffi
culties multiply when the attorney is retained by the 
parents - who, then, is the real client? The appoint
ment of separate counsel when child and parental 
interests diverge is recognized as the only accept
able solution. 

Most commentators and practitioners agree that 
defense counsel's obligations to his or her client do 
not end upon adjudication. Counsel has a duty to re
search the various dispositional alternatives and for
mUlate a recommended plan for disposition that 
will accommodate the client's needs and interests. 
The areas of friction between attorney and probation 
of'ficer or social worker, however, may become mani
fest during the dispositional phase. Some of the func
tions which many believe can appropriately be per
formed by counsel during the dispositional phase 
are as follows: 

1. Ensure impartiality by acting as a counter
balance to unreasoned pressures exerted on ths 
judge by the public and media. 

2. Ensure basic elements of due process are 
present. 

3. Ensure compliance with statutory requirements 
regarding incarceration and authorized limits of 
judicial intervention. 

4. Ensure disposition is based on complete and 
accurate facts. 

5. Test expert opinion to make certain predis
position and psychological reports are not inaccu
rate. 

6. Give the child and family a voice in the pro
ceeding. 

7. Participate in the formulation of a proper dis
positional plan. 

8. Interpret the court to the family and encourage 
their acceptance of the disposition. 34 

The provision of effective representation and 
availability of lawyers experienced in juvenile law is 
another problem besetting the juvenile court. Only 
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recently has attention been paid to juvenile law and 
the juvenile justice system in legal centers and law 
schools throughout the nation. Few specialized 
training courses for lawyers who operate in juvenile 
court have been developed and, consequently, few 
attorneys, whether private or public, have the bene
fit of full knowledge of substantive and procedural 
juvenile law and court practices. 

Since juvenile or family court is predominantly a 
poor people's court, it would be expected that most 
juveniles needing counsel must be provided with 
public representation. New Jersey public defender 
offices, however, are frequently understaffed and 
lack adequate support services to meet the demands 
of juvenile caseloads. Many public defenders who 
are assigned juvenile case loads are assigned other 
cases as well. Consequently the amount of time that 
can be devoted to juvenile cases Is minimal. Only , 
Essex County has a separate office devoted to juve
nile cases. Under such an arrangement, attorneys 
are able to acquire expertise in juvenile matters. 

Prosecution 

At the heart of the early juvenile court movement 
was the vision of the court as a "benevolent parent 
dealing with an erring child."35 Consequently the 
presence of counsel for either prosecution or defense 
purposes was considered foreign to juvenile court 
proceedings and thought to serve little purpose. The 
judge's role was determiner of the best interests for 
both the State and the child. Traditionally, a proba
tion officer, social worker or even a police officer 
assisted in representing the interests of the State in 
delinquency proceedings. Until recently, appear
ances by prosecuting attorneys were rare. Only since 
the Gault decision determined the necessity of coun
sel fol' the juvenile has counsel for the State been 
considered appropriate, if not equally necessary. 

To provide representation for the State in juvenile 
court proceedings, most prosecutor's offices in New 
Jersey and elsewhere assign responsibility for such 
cases to an assistant prosecutor. Usually this attor
ney divides his or her time between a juvenile case
load and other duties. The constant shuffling between 
two judicial tribunals of differing functions and phil
osophies can be confusing, especially in relation to 
the prosecutor's role in each forum. 

The basic problems of role definition for defense 
counsel also affect the organization and role of coun
sel for the government; the prosecuting attomey. In 
view of the disparate philosophies of juvenile and 
criminal courts (rehabilitation v. punishment), the 
role of the prosecuting attorney in delinquency pro: 
ceedings has not been clarified. The function of the 
prosecutor and the nature of the juvenile court have 
not evolved from the same origins. One places em
phasis on proof of guilt for purposes of punishment 
whereas the other emphasizes concern, treatment 



and rehabilitation. Consequently, interpretations of 
the prosecutor's role during the pre-adjudicatory 
stage, the hearing and the dispositional stage vary 
between jurisdictions and among individual offices. 

The results of a 1973 surv,ey of 68 major American 
cities conducted by the Center for Criminal Justice, 
80ston University School of Law, indicate the broad 
range of differences in the actual duties of juvenile 
prosecutors throughout the nation. Table 1 repre
sents the percentage of public prosecutors who per
form each of the identified tasks.36 

In 1967, the President's Commission on Law En
forcement and the Administration of Justice dIscour
aged the use of a public prosecutor in delinquency 
proceedings on the basis that "it would be too great 
a departure from the spirit of the court. "37 The 
Commission opted instead for governmental repre
serHation by an attorney with primarily civil respon
sibilities. It shOUld be. noted that this position was 
taken during the threshold of Gault and thus'its rele
vance to the present is doubtful. 

The need for a prosecuting attorney to be respon
sible for presenting evidence and therefore avoid the 
judge's conflict in roles was recognized in Matter of 

Lang, 44 Misc. 2d 900, 255 N.Y.S. 2d 987 (Fam. Ct. 
1965) as a necessary response to the establishm~nt 
of the law guardian in the New York Family Court 
Act (1963). A survey of juvenile court judges in the 
nation's 100 largest cities conducted by the Center 
for Criminal Justice indicates that most judges favor 
an active prosecuting attorney to maintain the ad~ 
versary balance. 38 

The participation 01 a prosecuting attorney in 
delinquency proceedings has several advantages. 
The presence of an attorney to represent the inter
ests of the State will remove any conflict of roles 
for the police officer, probation officer and the judge. 
The participation of a prosecutor would help expe
dite proceedings through careful investigation and 
marshalling of evidence. The presence of a skilled, 
experienced prosecutor should also increase the 
quality of representation by defense counsel. In gen
eral, representation for both parties should upgrade 
the proceeding as a wholp.. 80th current opinion and 
practice support the active participation-- of prose-
0uting attorneys in delinquency matters as not only 
appropriate but also necessary. Many suggest the 
State's interests should be represented throughout 
the entire adjudicatory and dispositional process. 

Table 1 

Prosecutorial Duties in Juvenile Maners 

_D_u,;,;.ti...:..e..:..s_P...:..e..:..rf...:..o..:..rm~e_d..:..b~y...:..P...:..r...:..o...:..se..:..c..:..u..:..t...:..o..:..rs=--________________ P:.-e::..;r.centage Performing Each Duty 
1. Represented the state at a detention hearing 38.2 
2. Authorized to file a petition or complaint 11.8 
3, Prepared the petition or complaint 22.1 
4. Reviewed petition or complaint for legal sufficiency 36.8 
5. Signed petition or complaint 8.8 
6. Represented the state at pretrial motions 76.5 
7. Represented the state at probable cause hearings 73.5 
8. Conducted pretrial negotiations for the state 45.6 
9. Could request a Juvenile be bound over (waived) 47.1 

10. Represented the state at bind-over (waiver hearings) 76.5 
11. Could request a physical or mental examination of the juvenile 2.9 
12. Authority to amend filed petition (complaint) 22.1 
13. Could move for dismissal of filed petition (complaint) 44.1 
14. Represented the petitioner (complainant) at adjudication hearings 72.1 
15. Represented the petitioner (complainant) at disposition 48.5 
16. Conducted the examination of witnesses 67.6 
17. Recommended disposition 8.8 
18. Represented the petitioner (complainant) on appeal 69.1 
19. Represented the state in habeas corpus proceedings 72.1 
20. Represented ~!)e case on an alleged probation violation 30.9 

Source: Center for Criminal Justice, Boston University School of law, "Prosecution in the Juvenile Courts: Guidelines for the Future," 
1973. 
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New Jersey's Status in Comparison With the National Standards 

Pre-Adjudicatory Process 

Many national studies offer recommendations con
cerning the juvenile pre-adjudicatory process, most 
of which are designed to replicate, consistent with 
due process as defined by the U.S. Supreme Court, 
mechanisms and safeguards common in the adult 
process. The second NAC and the Institute of Judi
cial Administration/American Bar Association (IJAI 
ABA) Joint Study Commission have also ventured in
to several areas such as plea negotiation, discover~1 
calendaring and motion practice heretofore uncon
sidered by other standard-setting attempts. 

The NAC in Judicial Process Standards 1.6 and 
8.15 and IJA/ ABA in Pre-Adjudicatory Process Stan
dards 3.1-3.2 recommend the institution of dis
covery practice in juvenile matters.39 Generally, 
practices which parallel criminal discovery regula
tions are recommended. IJAI ABA adds that at the 
discretion of defense counsel, discovery contents 
may be disclosed to the juvenile and, subject to his 
or her consent, to the parents, guardian or custodian. 
It is further recommended the court may permit a 
showing of cause for denial or regulation of disclo
sure, to be made in camera. A judicial officer who is 
exposed, in such an ex parte proceeding, to material 
prejudicial to the absent party should be excused 
from the case. 

The i~sue of whether criminal or civil discovery 
practices should be applicable in delinquency pro
ceedings has never been litigated in New Jersey. 
State civil court rules in general permit parties to ob
tain discovery regarding any matter not privileged 
which is relevant to the subject matter involved in 
the pending action (R. 4:10-1). Criminal discovery 
rules are more specific. Where the defendant in cri
minal matters makes a written request for discovery, 
the prosecuting attorney in New Jersey mllst permit 
the defendant to inspect and copy or photograph 
discoverable material as outlined in R. 3:13-3. A de
fendant who seeks discovery must in turn permit the 
State to inspect and copy or photograph relevant 
documents. Ordinarily, parties in delinquency mat
ters follow criminal discovery praotic.es although the 
process may not be as formal. 

In Judicial Process Standard 5.19, the NAC 
recommends family court jurisdictions develop rules 
for the regulation of motion practice, suggesting mo
tions normally be made in writing and where appro
priate supported by affidavit.40 As recommended, 
rules should specify time limits for the filing and 
serving of motions, as well as prescribe procedures 
for securing motion hearings. Extra-judicial con
ferences be~ween the parties are also recommended. 
In New Jersey. there are no specific Juvenile and Do
mestic Relations Court rules governing motion prac-
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tice although rules governing civil and criminal mo
tion practice are SUbstantial. Notwithstanding this 
fact, motions are an integral part of juvenile court 
practice and. generally, criminal motion practice 
serves as the model. 

NAC recommends additionally that juvenile courts 
institute an arraignment process similar in most ra~ 
spects to the criminal arraignment procedure except 
for the entry of a plea to charges. 41 In Judicial Pro
cess St.andard 5.13, it is recommended that juveniles 
in custody be arraigned at the start of the detention 
hearing. Juveniles who are not detained should be 
arraigned within 72 hours of the time a summons is 
served. At arraignment, the juvenile and parents or 
guardian should be required to appear and the court 
should orally inform the juvenile of his or her legal 
rights, the allegations and possible consequences of 
a finding of delinquency. III addition, counsel should 
be appointed and a date set for the hearing. Although 
the original NAC and others have proposed the abo
lition of arraignment as a separate stage of criminal 
procedure, the second NAC recommends its institu
tion in juvenile court on the grounds that the effec~ 
tiveness of written communications as a substitute 
for in-court, oral arraignment procedures has not 
been proven. 

New Jersey law does not provide for a formal ar
raignment process in juvenile court. At least one 
county, though. has instituted an arraignment proce
dure in delinquency matters. requiring the juvenile, 
his or her parents and the victim to appear in court 
prior to the adjudicatory hearing for purposes of ob
taining a plea. The present detention hearing, ospe
cially if combined with the probable cause determina
tion, serves as a type of preliminary hearing and as 
such, could assume some of the arraignment func
tions. There are no preliminary type hearings for 
juveniles who are not detained although intake con
ferences, where available, may serve to inform the 
juvenile of the charges and possible consequences 
plus ascertain whether the juvenile contests the 
charges. 

Numerous recommendations have been promul
gated concerning waiver (If juvenile court Jurisdiction 
over certair juveniles age 16 years or older to be 
tried as adults.42 Most studies recommend transfers 
be preceeded by a full and fair investigational hear
ing. which is mandated by the U.S. Supreme Court. 
The U.S. Children's Bureau recommends the juve
nile must be charged with what would be a felony 
offense, a social study must be made and the court 
must find the juvenile to be "not treatable" by any 
State facility or that the interests of the community 
require the juvenile continue under restraint beyond 
minority. The BIJreau would also permit waiver where 
a juvenile alr~ady committed to a State institution 



is charged with certain types of misdemeanors and 
found to be generally disruptive of and noncoopera
tive with the institution. The net effect of this posit!on 
would be to allow a juvenile to be sentenced to an 
adult correctional institution for a misdemeanor. The 
Department of Health, Education and Welfare (HEW) 
recommends a similar process and would allow 
transfer where a person age 18 or older is alleged to 
have committed a delinquent act prior to reaching 
age 18. 

Both NAC and IJAI ABA have undertaken a com
prehensive study of the waiver process. IJAI ABA 
recommends that at a waiver hearing, the court must 
find: (1) probable cause to believe the juvenile com
mitted a Class One Felony; (2) clear and convincing 
evidence the juvenile is not a proper person to be 
handled by the juvenile court, based on a determina
tion of the :3eriousness of the alleged offense, prior 
record of the juvenile and inefficacy of dispositions 
available to the juvenile court as demonstrated by 
previous dispositions; and (3) the availability to the 
criminal court of more appropriate correctional 
facilities and programs. The Joint Study Commis
sion adds that the prosecutor should file a waiver 
motion within seven days and that a hearing should 
commence within ten days of filing. 

NAC, on the other hand, advises the family court 
has authority to waive when a juvenile age 16 or older 
is charged with a delinquent offense that is aggra
vated or heinous in nature or part of a pattern of re
peated delinquent acts. Probable cause must be sub
stantiated and the juvenile found to be not amenable 
to services available through the family court by vir
tue of maturity. criminal sophistication or past ex
perience in the juvenile system. 

New Jersey law more closely resembles the 
recommendations of IJAI ABA than any other group. 
Without the juvenile's consent, a Juvenile and Do
mestic Relations Court may waive jurisdiction if it 
finds after a hearino that there is probable cause to 
believe the juvenile committed an. act which would 
constitute homicide or treason or committed an 
offense against a person in an aggressive, violent 
and willful manner; or committed a violation of cer
tain drug distribution offenses. The court must also 
be satisfied that the protection of the public requires 
waiver and that there are no reasonable prospects for 
rehabilitation of the juvenile prior to his attaining the 
age of majority by use of the resources available to 
the Juvenile and Domestic Relations Court (N.J.S.A. 
2A:4-48. 49, R. 5:9-5). The age of majority for 
waiver purposes was recently held to be 21.43 New 
Jersey law also provides for the transfer of a case to 
adult criminal court at the election of a juvenile age 
16 or over. 

It is difficult to determine the number of juveniles 
who are actually tried as adults, due to the lack of 
readily available statistics, but it appears that very 
few juveniles are actually referred to criminal court 
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for prosecution. Sources indicate that, in 1974. only 
127 delinquency complaints (public representation 
and retained counsel) were referred to adult court, 
the majority from Essex, Sussex, Monmouth and 
Cumberland Counties. 44 Records of the Public De
fender show.only 27 juveniie cases represented by 
public defenders were referred to adult court in 1975 
and only 48 such cases have been so referred in 
1976.45 

I n contrast to the numerous recommendations 
proposed for waiver, few positions have been noted 
that deal with the acceptance of pleas of admission 
in delinquency proceedings. Only NAC and IJA/ ABA 
offer any recommendations in this area. 46 'IJAI ABA 
in Adjudication Standards 3.1-3.8 and NAC in Judicial 
Process Standard 6.2 recommend that, prior to ac
cepting an admission of guilt, the court should 
inquire1horoughly into the circumstances of that 
admissipn and determine that the juvenile has the 
capacity to understand the nature and consequences 
of the proceeding. The judge should also determine 
the· admission is made knowingly and voluntarily, 
be satisfied the juvenile understands the nature of 
those rights waived by an entry of admission and in
form the juvenile of the possible penalties (IJAI ABA) 
or the most restrictive disposition possible (NAC). 
Additionally, IJAI ABA requires the court to determine 
the juvenile was effectively represented by counsel 
whereas NAC recommends the court deter line the 
allegations in the petition are true by inquiry of the 
juvenile. ' 

NAC and IJAI ABA hold opposite positions in rela
tion to plea negotiation in juvenile court. In Judicial 
Process Standard 6.2, NAC flatly prohibits plea nego
tiations and recommends no admission which is the 
result of a plea agreement be accepted by the court. 
In addition, counsel should be required to state that 
no agreements have been made. 

IJAI ABA allows for the practice of plea negotia
tions in delinquency matters and recommends guide
lines similar to those proposed by other groups, par
ticularly ABA, for criminal procsedings. I n Adjudica
tion Standards 3. i -3.8, the Joint Study Commission 
advises the judge not participate in plea negotiation 
except to be informed of an agreement and to state 
whether he or she will impose the proposed dispo
sition if supported by subsequent social information. 
If the judge later finds the social information does not 
support the disposition, the juvenile should be asked 
to reaffirm or withdraw the plea. The juvenile should 
be advised that any agreement is not binding on the 
court. 

It is also recommended by IJAI ABA that a juvenile 
be allowed to withdraw an admission to correct a 
manifest injustice': Prior to disposition, the court 
should allow withdrawal of a plea for any fair and 
just reason. 

There is no Juvenile and Domestic Relations Court 
rule concerning plea negotiations as there is for cri-
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minal courts in New Jersey. The practice of plea 
negotiation in delinquency matters is not officially 
recognized although discussions in the best interests 
of the juvenile are believed common between parties. 
Plea negotiation in juvenile court has not been pro
hibited although a Supreme Court memorandum is
sued in February, 1971 stated "the Court is Qf the 
view that the whole idea of plea bargaining with juve
niles is inconsistent with the general philosophy of 
the juvenile court." A juvenile In New Jersey may, 
however, withdraw an admission prior to disposition 
for any fair and just reason. After disposition, an ad
mission can be withdrawn to correct a manifest in
justice, which is basically present criminal court 
practice. 

National recommendations have also been pro
posed for the calendaring of juvenile mattersY In 
Pre-Adjudicatory Process Chapter 7, IJAI ABA 
recommends court calendaring follow a policy favor
ing hearing priorities for young, immature and emo
tionally troubled juveniles; juveniles removed from 
their usual home environment; and juveniles whose 
pretrial liberty appears to present unusual risks. New 
Jersey court rules indicate a preference for schedul
ing adjudicatory hearings involving incarcerated 
juveniles on a priority basis, in that a 30-day time 
lim!t for scheduling a hearing on the complaint is re
quired in such cases (R. 5:8-6(d)). Court Rule 5:8-7 
provides that if a juvenile is held in detention as a 
material witness, the trial for which he or she is held 
"shall be brought on with all possible dispatch." 

IJAI ABA also recommends time periods for the 
processing of juvenile complaints. Where a juvenile 
is detained, it is recommended a hearing be held 
within 15 days and where released, within 30 days. 
Dispositional hearings are recommended within 
15 days of the adjudicatory hearing except for ex
traordinary cases which require a more thorough 
evaluation. The standard in New Jersey for schedul
ing adjudicatory hearings for juveniles in custody is 
30 days (R. 5:8-6(d)). No time limit is expressed for 
juveniles who are not detained, nor is there any re
quirement that a dispositional hearing must be held 
within a certain time limit. 

Statistics indicate that during 1975, an average of 
4,777 adjudicatory hearings were held monthly. At 
the end of each month, an average of 3,470 delin
quency complaints one to three months old, 996 
complaints three to six months old and 401 com
plaints over six months in age remained pending. 
The majority of complaints pending were scheduled 
on the counsel mandatory calendar. 48 Statistics 
maintained by the Administrative Office of the Courts 
do not indicate what percentage of pending cases 
involved juveniles in detention or shelter care. 

The Model Acts for Family Courts, NAC and IJAI 
ABA recommend for delinquency cases that the juve
nile and his or her parents, guardian or custodian be 
advised by the court that the juvenile shall be repre-
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sented by counsel at all stages of the proceedings 
and, if not retained, counsel will be appointed.49 In 
Judicial Process Standard 9.5, NAC recommends 
counsel be made available to any child involved in 
family court proceedings whose liberty, custody 
or status may be affected by such proceedings. NAC 
further advises legal representation be made availa
ble at the earliest leasible stage of the proceedings, 
at minimum at the intake stage where the juvenile Is 
not detained or at the detention hearing stage where 
the child has been removed from the home (Judicial 
Process Standard 9.7). Legal representation should 
continue throughout family court proceedings and, 
if necessary, through post-dispositional matters that 
may change the level of deprivation of liberty or the 
kind or amount of treatment received by the juve
nile.50 In its Pre-Adjudicatory Procedures Standards 
(Chapter 5), IJAIABA advises the right to counsel 
should attach as soon as the juvenile is taken into 
custody, a complaint is filed or when the juvenile 
appears at an intake conference, whichever occurs 
first. 5

' 

New Jersey statutes provide that a juvenile shall 
have the right to be represented by counsel at every 
critical stage in the proceeding as provided by the 
rules of court (N.J.S.A. 2A:4-59). During the pre
hearing stage, the possible need for counsel is first 
recognized when a juvenile is taken into cUlitody and 
questioned. Although the Miranda requirements are 
generally applicable to juveniles, New Jer~ey courts 
have held that the right to counsel can be waived un
der certain circumstances (State in the interest of 
A.B.M., 125 N.J. Super. 162 (App. Div. 1973); (State 
in the Interest of R. W., 115 N.J. Super. 286 (App. 
Div. 1971); affirmed, 61 N.J. 118 (1972) ). 

The subsequent step where counsel Is required in 
New Jersey is, for those juveniles who are not re
leased after being taken into custody, at the deten
tion hearing. Court rules provide for the scheduling 
and holding of an initial hearing by the following 
morning after being detained. If counsel is not 
present at this hearing, a second hoaring is sched
uled within two court days at which counsel must be 
present (R. 5:8-6 (d) ). Juveniles are also entitled to 
counsel at any hearing to determine whether juve
nile court jurisdiction should be waived and the mat
ter referred to the appropriate prosecuting attorney 
(N.J.S.A. 2A:4-48; R. 5:9-5). 

I n general the need for counsel during the pre
adjudicatory stage arises only in the aforementioned 
situations. Counsel usually does not participate in in~ 
take conferences and intervi(llwG, d!though the juve
nile always has the right to have counsel present. 

In New Jersey, the threat of institutional confine
ment Is the standard for determining a juvenile's 
right to representation at the adjudicatory hearing. 
Court Rule 5:9-1 (b) requires the provision of counsel 
when, in the opinion of the judge, the matter may re
sult in the institutional commitment of the juvenile. 



A strict interpretation of this standard would be the 
possible commitment to a State correctional insti
tution. Some judges interpret it to mean any residen
tial placement outside the home. Varying court fig
ures for each county of complaints heard with and 
without counsel indicate that there is wide interpre
tation of "threat of institutional confinement." 

Most juveniles who come before courts in New 
Jersey ar.e not represented by counsel. During 1975, 
over 82,000 juvenile cases were referred by com
plaint to Juvenile and Domestic Relations Courts. A 
total of 57,323 adjudicatory hearings were held, 
58.3% of which were heard on the no counsel man
datory calendar, presumably without counsel. 
(There may be instances where a complaint is heard 
on the no counsel mandatory calendar although the 
juvenile and his or her parents, who always have the 
right to retain counsel, are accompanied by an at
torney.) Similarly, the majority of delinquency com
plaints (56.4%) were decided without counsel. Under 
a strict interpretation of institutional confinement, 
one would expect no J I NS matter requires a hearing 
on the counsel mandatory calendar. However, during 
the same year, 25% of the JINS cases were so 
scheduled. The percentages of counsel and no coun
sel hearings in each county for 1975 appear in Table 
2. 

New Jersey law also requires representation of the 
juvenile in order for the cOllrt to order a pre-dIsposi
tional in-patient evaluation (R. 5:9-8). There is grow
ing indication that the possibility of institutional con
finement translates in practice to the possibility of 
transfer of custody to any institution, whether cor
rectional, treatment or diagnostic. Support is ~lso in
creaSing for the position that counsel should be 
present whenever any residential or institutional 
placement is contemplated. The Juvenile Justice and 
Delinquency Prevention Plan, proposed by the State 
Law Enforcement Planning Agency, has identified as 
a current need the mandatory provision of counsel 
for every juvenile coming before a Juvenile and 
Domestic Relations Court judge for whom an out of 
home placement is a possibility. 

In regard to the public provision of counsel, NAC 
recommends legal representation be made available 
to any child, without cost if necessary, whose liberty, 
custody or status may be affected by family court 
proceedings (judicial Process Standard 9.5). IJAI 
ABA adds in its Pre-Adjudicatory Procedure Stan
dards that juveniles have a right to appointed coun
sel to be reimbursed by the State regardless of the 
families' financial resources.52 New Jersey Court 

• Families In Need of Services, or FiNS, Is a relatively new 
concept which is being proposed by the NAC and others to deal 
with individual family member problems as a whole family prob
lem. This Is predicated on the significance the family relationship 
plays In formulating behavior patterns. It Is anticipated that family 
court jurisdiction will extend to families alleged to be in need of 
services and the court will proceed on a no-fault basis. 
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Rule 5:3-3 provides that where the juvenile is consti
tutionally or otherwise entitled to counsel and coun
sel is not otherwise provided for the juvenile, the 
court shall refer the juvenile to the Office of the Pub
lic Defender, if the juvenile and his or her parents, 
guardian or custodian are indigent, or assign other 
counsel to represent the juvenile if other counsel is 
required. In those instances where the parent, guar
dian or custodian can afford counsel but chooses 
not to retain one, the court may assign counsel and 
order the parent, guardian or custodian to pay the 
fee of assigned counsel in an amot'fffi fixed by the 
court. Juveniles needing counsel are referred to the 
Public Defender in situations within the Public De
fender's statutory jurisdiction. The assigned counsel 
system is retained for juveniles entitled to appointed 
counsel in situations beyond the Public Defender's 
statutory jurisdiction. 

It is recommended in IJAI ABA Pre-Adjudicatory 
Procedure Standard 2.1 that written notification of 
the juvenile's rights should always be given to both 
the juvenile and parents, guardian or custodian 
present at all proceedings and should be explained by 
the judge when given in his or her presence. Notifi
cation should be written simply and should be in 
English and the recipient's dominant language 
where necessary. 53 

New Jersey Court Rule 5:3-3 provides that, in 
juvenile matters, the court shall advise the juvenile 
and his or her parents, guardian or custodian of 
their right to retain counsel and, if the juvenile is 
entitled, to have counsel appointed for the juvenile. 
For cases on the counsel mandatory calendar, this 
is usually accomplished by sending a letter to the 
family advising that couns131 should be retained and, 
if unable to afford one, to come in and complete a 
form re':juesting public representation. This notifica
tion deals strictly with the right to counsel and, as 
such, is not consistent with recommendations calling 
for written notification of all applicable rights. It 
seems tenable, though, that the potential exists for 
providing written notification to the juvenile and his 
or her parent, guardian or custodian of all applicable 
rights. 

IJAI ABA recommends, in Pre-Adjudicatory Pro
cess Standard 6.8, that parents, guardians and cus
todians have a right to be advised and represented 
by their own counsel who should be appointed by the 
court at state expense for a parent, guardian or cus
todian who does not waive the right but is unable to 
pay for the service. It is further advised that where 
parental and child interests are in conflict, counsel is 
to remain the attorney for the child and doubt of 
such conflicts are to be resolved by the appointment 
of separate counsel for each.54 NAC suggests the 
parent, guardian or custodian of a child alleged to 
be endangered (abused or neglected) has a right to 
legal assistance, without cost if necessary, through
out such proceedings. The parent, guardian or cus
todian involved in families in need of services* pro-

----------
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Table 2 

Juvenile Complaints Disposed By Hearing 
Calendar 'lear 1975 

Juv. Delinquency Hearings JINS Hearings Total Hearings 
County % Counsel % No Counsel % Counsel % No Counsel % Counsel % No Counsel 
Atlantic 32.1 67.9 24.5 75.5 30.8 69.2 
Bergen 24.8 75.2 30.3 69.7 25.4 74.6 
Burlington 40.8 59.2 41.4 58.6 40.8 59.2 
Camden 64.8 35.2 24.9 75.1 57.9 42.1 
Cape May 37.5 62.5 11.0 89.0 34.4 65.6 
Cumberland 46.6 53.4 1.8 98.2 41.5 58.5 
Essex 79.6 20.4 39.7 60.3 76.9 23.1 
Gloucester 44.3 55.7 33.3 66.7 43.3 56.7 
Hudson 57.2 42.8 30.6 69.4 52.0 48.0 
Hunterdon 84.7 15.3 66.7 33.3 84.2 15.8 
Mercer 36.4 63.6 18.8 81.2 35.0 65.0 
Middlesex 21.1 78.9 12.8 87.2 20.4 79.6 
Monmouth 23.9 76.1 6.6 93.4 23.5 76.5 
Morris 51.5 48.5 18.2 81.8 46.5 53,5 
Ocean 28.9 71.1 7.9 92.1 26.7 73.3 
Passaic 63.3 36.7 16.9 83.1 57.8 42.2 
Salem 52.8 47.2 26.6 73.4 49.6 50.4 
Somerset 50.4 49.6 60.9 39.1 51.9 48.1 
Sussex 31.6 68.4 11.9 88.1 30.3 69.7 
Union 52.3 47.7 38.1 61.9 50.6 49.4 
Warren 14.5 87.3 0.0 100.0 12.7 87.7 
Statewide 43.6 56.4 25.0 75.0 41.7 58.3 
Percentage 

Source: Statistics computed from the "Report of the Status of the Calendars" for each month of 1975, 
Administrative Office of the Courts, Trenton, New Jersey 

ceedings or whose child is alleged to be delinquent 
should have the. right to counsel, without cost if 
necessary, at the dispositional stage of those pro
ceedings when it appears that he or she will be re
quired to participate affirmatively in the dispo
sitional order or plan (judicial Process 9.6) .55 

New Jersey law makes no provision for the ap
pointment of separate counsel for the parent, guar
dian or custodian of a child involved in delinquency 
proceedings. Court Rule 5:3-3 does state that the 
juvenile and the parent, guardian or custodian have a 
right to retain counsel, but that counsel will only be 
appointed or assigned if the juvenile is entitled to 
counsel and it is not otherwise provided for the juve
nile. 

In regard to the issue of status offenses, both NAC 
and IJAI ABA advocate a significant constriction of 
the categories of juvenile offenses although each 
takes a different position. In Juvenile Delinquency 
Standard 2.2, IJAI ABA restricts juvenile court juris
diction to only those offenses which if committed by 
an adult would be punishable by imprisonment or 
which are major traffic offenses. In addition, cer
tain crimes such as possession of marijuana, pos
session of pornographic materials, alcohol use and 
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gambling are eliminated from juvenile court jurisdic
tion. IJAI ABA reasons that the exclusion of minor 
infractions and violations which create no liability for 
imprisonment and of victimless crimes will reduce 
court congestion, avoid stigmatizing children for 
youthful mischief and permit the court to concen
trate on more serious offenders. In its Non-Criminal 
Misbehavior Standards, IJA/ ABA recommends eli
mination of ail status offenses on grounds that such 
state intervention has been unsuccessful, has en
couraged abdication of parental and school respon
sibility and has unjustly penalized juveniles. The stan
dards retain grounds for state intervention where 
juveniles n€led protection from imminent danger, are· 
abused or suffer serious psychological disabilities. 

The new NAC suggests resolving the status of
fense controversy by creating a Families With Ser
vice Needs (FWSN) Jurisdiction of the family court. 
NAC contends there are five offense behaviors that 
should be under this jurisdiction: truancy, repeated 
disregard for (or misi\.lse of) lawful parental authorI
ty, repeated running clway from home, repeated use 
of intoxicating beverages (juveniles only) and delin
quent acts committed by juveniles under the age of 
10. NAC suggests thf:\ crucial issue in FWSN pro-



ceedings is whether or not the child or family actually 
needs court intervention. Thus, the court must make 
two determinations: establish the truth of the alle
gations and determine that all available voluntary 
alternatives to assist the child and family have been 
exhausted. As for disposition, the court's jurisdiction 
would extend to the juvenile, the parents and any 
agency having a legal responsibility or discretionary 
authority and ability to provide services needed. Dis
positions would include the ordered provision of ser
vices, cooperation with offered services, continua
tion or discontinuation of any behavior or placement 
of the child in alternative care. The court may also 
enter an order of responsible self-sufficiency in favor 
of any juvenile. 

New Jersey is not consistent with either of these 
two approaches to the status offense issue, as juris
diction over status offenses is retained by Juvenile 
and Domestic Relations Courts. However, the issue 
is by no means resolved as difficulties with the J I NS 
concept have been noted ever since the juvenile 
law was revised in 1974. 

The Adjudicatory Hearing 

The Presiuent's Commission on Law Enforcement 
and the Administration of Justice, NAC and IJAI ABA 
recommend adjudicatory hearings be separate from 
any dispositional hearing. 56 This is advised to ensure 
the court does not consider any social history infor
mation or report at adjudication, whicb. is recom
mended by most study groups.57 The U.S. Children's 
Bureau and NCCD, on the other hand, consider 
separate adjudicatory and dispositional hearings 
necessary only in cases where the juvenile denies 
committing the alleged acts.58 Where the juvenile 
admits the charges, the adjudicatory hearing can be 
made to serve a dual purpose. Advantages lie in fi
nancial savings for the family and the court, and 
greater efficiency in the processing of cases. 

New Jersey is consistent with recommendations 
calling for separate hearings and those prohibiting 
the use of social history information at the adjudica
tory hearing. Court rules preclude the examination 
of social history information at adjudication, requiring 

• Recent litigation has clarified the applicability of the insanity 
defense for juveniles, State in Interest of H.C., 106 N.J. Super. 
583 (Cty. Ct. 1969) and State In Interest of R.G. W., 135 N.J. 
Super. 125 (App. Div. 1975), aft'd. o.b. 70 N.J. 185 (1976). The 
effect of this defense is confined to the court's disposition, which 
must be in no way penal but may only be treatment-oriented. It 
Is now the State's burden to prove, after the Insanity finding 
and by a preponderance of the evidence, that institutionalization 
is required in accordance with the standard of dangerousness 
(State v. Krol. 68 N.J. 236 (1975) ). If the court should determine 
that some restraint of the defendant is necessary by reason 
of his or her mental condition, it should order the least restrictive 
alternative appropriate to the protection of society (See State v. 
Carter, 64 N.J, 382 (1974)). 
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such reports to be initiated only upon an adjudication 
of delinquency or in need of supervision. Thus, Juve
nile and Domestic Relations Court judges c()nsider 
social information only to ascertain the most appro
priate disposition. A problem may occur, however, if 
the same judge who presides at the detention or 
probable cause hearing also presides at adjudication 
in that he or she may be exposed to prejudicial social 
information or prior court history at such preliminary 
proceedings. Another problem may occur where a 
juvenile appearing before the court is already on pro
bation or is a repeat offender and is known to the 
court. 

National standards advise adjudications of delin
quency conform to due process requirements. The 
President's Task Force and NAC recommend that at 
the adjudicatory hearing, juveniles should be af
forded all the rights given a defendant in an adult 
criminal prosecution except trial by jury.59 The Task 
Force states further that the goal of procedural jus
tice should not eliminate the advantages of the juve
nile court system. Furthermore, NAC recommends 
the rules of evidence for criminal cases apply to de
linquency proceedings. In comparison, the U.S. Chil
dren's Bureau views delinquency proceedings as civil 
in nature and supports rules of evidence applicable in 
civil cases. The National Council on Crime and De
linquency (NCeD) recommends the rules of equity 
procedure and evidence be followed. 60 

New Jersey statutes and court rules extend to 
juveniles all constitutional protections defined by the 
U.S. Supreme Court. Juvenile law mandates that. for 
juveniles before the court, the right of due process of 
law shall be applicable as in cases of persons 
charged with crime (N.J.S.A. 2A:4-60). All defenses 
available to an adult charged with crime. offenses 
or a violation shall be available to juveniles charged 
with delinquency, including the insanity defense.* In 
addition, R. 5:8-9 provides that where a juvenile 
claims to be aggrieved by an unlawful search and 
seizure the juvenile, parents, guardian or custodian 
may make a written application to suppress the 
evidence to the Juvenile and Domestic Relations 
Court In which the complaint is pending, or if no com
plaint is pending. to any court which would have juris
diction in the matter. Statutory law also provides that 
the right to be secure from unreasonable searches 
and seizures shall be applicable in cases arising 
under the juvenile code as in cases of persons 
charged with crime (N.J.S.A. 2A:4-60). Generally, 
then, standards governing defense and the validity of 
searches of adults are applicable to juveniles in New 
Jersey. 

New Jersey law has also held that the State must 
prove all of the elements of the offense in the same 
manner as if the offense had been committed by an 
adult (State in Interest of R,S" 132 N.J. Super. 200 
(App. Div. 1975)). Furthermore. a confession if ad
mitted must be corroborated (State in Interest of 



B.D., 110 N.J. Super. 585 (App. Div. 1969». Most 
New Jersey standards governing the admissibility 
of evidence for criminal matters apply to juveniles. 

National recommendations fq(r and studies of the 
juvenile adjudicatory process invariably touch upon 
the issue of confidentiality and whether juveniles 
have a right to a public hearing. The position of most 
is similar to Department of HEW proposals. 61 The 
Department recommends the general public be ex
cluded from hearings. Persons having an interest in 
the court may be admitted on the condition that they 
must refrain from divulging identifying information. 

The present NAC and IJA/ ABA are in favor of 
opening juvenile proceedings to the public. 62 IJAI 
ABA and NAC contend juveniles have a waivable 
right to a public hearing. Opening the proceedings to 
the public is calculated to ensure fair fact-finding. 
NAC agrees with the protective bl.mefits of publicity 
as ;)utlined in Justice Brennan's dissenting opinion in 
McKeiver v. Pennsylvania, 403 U.S. 528 (1971), 
although it recommends the court should exercise 
discretion to keep proceedings confidential where 
appropriate. When the juvenile has waived the right 
to a public trial, IJA/ABA recommends the judge 
have the discretion to permit persons with a legiti
mate interest or concern, including representatives 
from the news media, to view adjudicatory proceed
ings. The judge should also permit persons specified 
by the juvenile to view the proceedings even if the 
right to a public trial is waived. IJAI ABA adds that 
persons who observe proceedings may not disclose 
the identities of the juvenile, family, victim or any 
witness and should be so advised by the judge. 

New Jersey court rules provide that juvenile hear
ings are to be confidential although the judge, in his 
or her discretion, may permit the attendance of per
sons who have an interest in the work of the court 
provided they agree not to record, disclose or pub
lish the names, photographs or other identifying data 
with respect to any of the participants in the hearing 
except as expressly authorized by the judge. Upon 
objection by the juvenile, counselor parent, 
guardian or custodian, any person seeking per
mission to attend may be excluded (R. 5:9-1). In 
addition, the judge may authorize or may make such 
disclosure or, in the name of the court, may issue 
statements to the communications media with re~ 
spect to the disposition of any delinquency or in need 
of supervision case heard by the judge, if it is deter
mined that such information will serve the interests 
of the juvenile and the State and be in accordance 
with the policy expressed in juvenile law (Title 2A, 
Chapter 4). 

New Jersey policy regarding confidentiality varies 
from court to court and at times from judge to judge. 
On occasion, names are released and the public 
admitted. Complete privacy or complete pUblicity 
is possible, depending upon the discretion of the 
judge. Traditionally, juvenile hearings have been as 
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confidential as possible. There is growing concern, 
however, regarding the real benefit of confidentiality. 
The Juvenile Justice and Delinquency Prevention 
Plan of the State Law Enforcement Planning Agency 
has identified the need to re-examine statutes and 
court rules relating to the confidentiality of the juve
nile court proceeding. A priority responsibility of a 
Task Force on Juvenile Justice appointed by the 
Chief Justice in October, 1976 was to review rules 
and statutes concerning confidentiality and to make 
recommendations with respect to change. I n an 
effort to encourage uniformity and increase public 
confidence in the juvenile justice system, the Task 
Force, in an interim report submitted in January, 
1977, suggests a change in the existing court rule to 
make disclosure mandatory in certain serious cases. 
The Task Force's recommended addition to R. 
5:9-1 (a) is as follows: 

In a case in which a juvenile is adjudicated delin
quent, the judge shall authorize disclosure of the of
fense involved, ad.iudication and disposition to the 
victim or a member of the victim's immediate family. 
The judge shall also, following disposition, make 
public the offense involved. adjudication and disposi
tion of any juvenile delinquency case, including iden
tification of the juvenile, where the offense for which 
the juvenile has been adjudicated would constitute, 
if committed by an adult, a high misdemeanor, homi
cide, manslaughter, serious offense involving de
struction or damage to property of $500 or more, or 
the manufacture or distribution of narcotic drugs by a 
nonaddict, unless upon application at the time of dis
pOSition and for good cause shown, the court deems 
that continuation of confidentiality would serve the 
best interests of the juvenile and the public. 

The Office of the Public Defender dissented from 
the recommendation requiring the mandatory dis
closure of names of i!Jveniles, for many of the rea
sons outlined in the preceeding problem assessment. 
The Office suggests instead that the best protection 
to the community is not identification of the juvenile 
so he or she can be shunned but the rehabilitation of 
the offender. 

The IJAI ABA Joint Study Commission is the only 
national group which advocates jury trials for juve
niles.53 In Adj)Jdication Standards 4.1-4.3, the Com
mission recommends juveniles have available the 
option of being tried by a jury. Juries in juvenile 
matters are to be composed of a minimum of six per
sons and verdicts must be unanimous. NAC admits 
struggling hard with this issue but it decided not to 
recommend jury trials be available for juveniles, con
cluding that the usefulness of a jury is outweighed 
by its disadvantages such as excessive formality and 
delay. The right to a public hearing, NAC contends, 
will compensate for the lack of jury participation. 

New Jersey, as do most states, prohibits jury trials 
for juveniles (N.J.S.A. 2A:4-60). At the time McKei" 
ver was decided, ten states provided jury trials for 
delinquency proceedings. As of this writing, two 



states have added the provision of jury trials to juve
niles: New Mexico by statute (N.M. Stat. Ann. 13-14-
28 (a) Repl. Vo!., Supp. 1973); and Alaska by court 
decision (R.L.R. v. State, 487 P. 2d. 27 (Alaska, 
1971)). 

Defense Counsel in Juvenile Court 

The effort to blend traditional juvenile court philo
sophy with the requirement of counsel has resulted 
In confusion regarding the appropriate role of de
fense counsel in juvenile matters. Some suggest that 
counsel for juveniles abandon the traditional and 
sharply defined role of. advocate and adopt instead a 
"guardianship" function. NAC and IJAI ABA have re
jected such attempts to reformulate the role of juve
nile defense counsel and recommend that counsel's 
principal function lies in seeking the lawful objectives 
of the juvenile through all reasonably available 
means permitted by law.64 Defense counsel's princi
pal duty is to represent zealously a client's interests, 
regardless of the client's age (NAC Judicial Process 
Standard 9.2, IJAI ABA Counsel for Private Parties 
(CPt» Standard 3.1). I n its original court standards 
NAC recommended that, if requested by the juvenile, 
defense counsel should use all of the methods per
missible in a criminal prosecution to prevent a find
ing of delinquency. Defense counsel should function 
as advocate for the juvenile, and counsel's perfor
mance should be unaffected by any belief he or she 
might have that a finding of delinquency might be in 
the child's best interest (Courts Standard 14.4). The 
National Council of Juvenile Court Judges, U.S. Chil
dren's Bureau, President's Commission on Law En
forcement and the Administration of Justice and 
NCCD also support an advocate role. 65 

Sources from the Office of Public Defender ad
vise that most assietant public defenders assigned to 
represent juvenile.~ interpret their role as that of ad
vocate in the trad,tional sense. Many actively seek 
the best interests of their: clients at all stagfls of pro
ceedings, including dispositional hearings. 

IJA/ ABA and NAC have adopted the view that 
delinquency proceedings are full-fledged adversmy 
proceedings and that justice demands all affected 
interests, including the State, have the opportunity 
to be represented by counsel at all stages of the 
proceedings. Both contend juveniles before the court 
should have the benefit of counsel and that this right 
would be meaningless unless provisions are made to 
appoint counsel at public expense. 

The Commissions extend the provision of counsel 
to any juvenile before the court. regard!ess of per
sona/ or family resources. NAC and IJAI ABA reason 
this is justified considering the potential antagonisms 
which may be created or exacerbated between a 
child and a parent fc'.rced to pay for the child's de
fense. The potential for exploitation of the state's 
finances, it is contended, will be more than offset by 
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the removal of this divisive economic concern from 
families already experiencing severe internal ten
sions. 

In New Jersey the financial resources of the juve
nile's parents, guardian or custodian are considered 
in determining eligibility for representation by a public 
defender where a juvenile is entitled to counsel 
and one has not otherwise been appointed. The 
parents, guardian or custodian must be deemed 
indigent to qualify (N.J.S.A. 2A:158A-25; State 
v. Morgenstein. 141 N.J. Super. 518, 358 A. 2d 
847 (Law Div. 1976)). It is estimated that, state
wide, 90% of the juveniles appearing before the court 
at counsel-required adjudicatory hearings are cur
rently represented by the Office of Public Defender. 

Several IJAI ABA standards are offered to struc
ture the duties and responsibilities of defense coun
sel for juveniles during all stages of proceedings. 
These proposals generally follow the ABA standards 
for the defense function. For the pre-adjudicatory 
phase, it is recommended that counsel duties include 
informing the juvenile of all applicable rights, pursu
ing all necessary steps to protect the juvenile's inter
ests including discovery and motion practice and ad
vising the juvenile of developments as wall as the 
probable outcome (CPP Standards 3.3, 4.1-4.3, 5.2, 
7.2,7.3). It is also recommended counsel explore the 
possibility of early diversion and, where the juvenile 
admits the charges, cooperate in the development of 
a plan for informal or voluntary adjustment of the 
case (CPP Standards 6.1-6.3). Where a juvenile is 
held in detention or shelter care, IJAI ABA recom
mends counsel consider all steps that may be taken 
to secure the juvenile's release (CPP Standard 6.4). 

There are no written New Jersey guidelines to de
fine what is the proper role of defense counsel in 
juvenile matters or what are appropriate duties and 
responsibilities of this function. It is difficult to com
pare existing New Jersey practices with national 
recommenda.tions due to the lack of available State 
guidelines, policy statements or manuals. 

The Commissions are also of the view that the ul
timate responsibility for making any decision that de
termines the client's interests within the bounds of 
law remains with tha juvenile (IJAI ABA CPP Stan
dard 5.2, NAC Judicial Process Standard 9.2). 
While recommending that the juvenile should ordi
narily be in control of the direction of the case, spe
cial provisions are made by each set of standards 
for the cases of respondents incapable of considered 
judgment on their own behalf. For those clients con
sidered to be not capable of full understanding and 
rational determination, NAC and IJAI ABA recom
mend a guardian ad litem be appointed (NAC Judicial 
Process 9.3, IJAI ABA CPP Standard 3.1). IJAI ABA 
divides juvenile respondents into "mature" and 
"immature" categories and defines a "mature" re
spondent as one capable of adequately comprehend
ing and participating in tr,e proceedings. It is recom-
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mended t~,,1 determination of maturity or immaturity 
be made t·y counsel for the juvenile with review by 
the court \Pre-Adjudicatory Process Standard 6.1). 
IJAI ABA advises a guardian ad litem be appointed: 
1) for every juvenile considered immature; 2) where 
no parent, guardian or custodian appears to exist; 
or 3) if the juvenile's interests otherwise require it 
(Pre-Adjudicatory Process Standard 6.7). Moreover, 
IJAI ABA stipulates that an immature respondent 
cannot admit the allegations (Pre-Adjudicatory Pro
cess Standard 6.3). While IJAI ABA does not desig
nate who should be appointed guardian ad litem, 
NAG implies that the attorney should be so ap
pointed. Judicial Process Standard 9.4 is offered to 
structure the role of counsel-appointed-guardian-ad 
/item. 

A guardian ad litem is on occasion appointed for 
juveniles in New Jersey, usually in probate and negli
gence actions. Gourt Rule 4:26-2 provides that an 
infant* or incompetent person shall be represented 
in an action by the guardian of either his person or 
property, appointed in this State, or if no such guar
dian has been appointed or a conflict of interest ex
ists between guardian and ward or for other good 
cause, by a guardian ad litem appointed by the court. 
The rule provides for the automatic appointment of 
the infant's parent as a guardian ad litem in negli
gence actions. It also permits an infant 17 years of 
age or older to request by petition the appointment 
of his or her own designee. The appointment of a 
guardian ad litem in delinquency matters is very rare. 

According to NAC, IJAI ABA and others, the at
torney's ultimate responsibility remains with the juve
nile at all court proceedings. However, national stan
dards recognize that, at times, parental and child 
interests conflict, most strikingly in abuse and ne
glect cases. Thus it is recommended that doubt as to 
any conflict between the interests of the juvenile 
and parent, guardian or custodian be resolved by the 
appointment of separate counsel for each (IJAI ABA 
CPP Standard 2.3, NAC Judicial Process Standard 
9.2). I n addition, NAC contends the parent, guardian 
or custodian involved in a families in need of services 
proceeding or whose child is alleged to be delinquent 
has the right to legal counsel at the dispositional 
stage of those proceedings when it appears that he 
or she will be required to participate affirmatively in 
the dispositional order or plan (Judicial Process Stan
dard 9.6). IJAI ABA Pre-Adjudicatory Process Stan
dard 6.8 asserts that. in delinquency proceedings, 
parents have a right to be advised and represented by 
their own counsel, to be appointed at state expense 
for a parent, guardian or custodian who does not 
waive the right to counsel and is unable to pay for the 
services. For neglect and dependency proceedings 
IJAI ABA recommends counsel be available to the re
spondent parent, guardian or custodian (CPP Stan
dard 2.3). 

• One under the legal age of majority. 
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In delinquency and JINS matters, New Jersey law 
does not extend to the parent, guardian or custodian 
the right to separate counsel. to be apPointed if indi
gent. I n custody, neglect and abuse matters, a 
parent, guardian or custodian is generally the respon
dent, is accorded party status and is represented by 
counsel. .However, in matters concerning the custody 
or placement of a child, the child is not a party to the 
proceedings. For matrimonial matters and matters 
pursuant to N.J.S.A. 30:4C-1, court rules mandate 
that no child shall be present at the hearing or trial 
unless his or her testimony is necessary for the de
termination of the matter. On the issue of custody the 
testimony of a child may be taken privately in the 
judge's chambers (R. 5:5-1 (b), 5:7A-4). 

New Jersey laws do provide for the representation 
of children involved in child abuse or negleet pro
ceedings. Chapter 119 of the Public Laws of 1974, 
effective January 8, '1975 mandates free legal repre
sentation on behalf of abused children. Counsel 
for juveniles in such matters are termed "law guar
dians" and are attorneys employed by the Office of 
Public Defender. A parent, guardian or custodian 
involved in child abuse or neglect proceedings also 
has a right to counsel, to be appointed if indigent. 

Guiding NAC and IJAI ABA standards is the funda
mental principle that the participation of counsel 
is essential to the administration of justice and to the 
fair and accurate resolution of issues. To ensure 
competent attorneys are available to clients in family 
court matters, both Commissions suggest satisfac
tory legal representation is the concern of all seg
ments of the legal community (NAC Judicial Process 
Standard 9.8, IJAIABA CPP Standard 2.1). Retained 
attorneys and public defenders participating in family 
court matters should be compensated according to 
prevailing standards (lJA/ ABA CPP Standard 2.1, 
NAC Judicial Process Standard 9.11). It is also 
recommended a coordinated plan for representation 
which combines public defender and assigned coun
sel be adopted where possible (IJ AI ABA CPP Stan
dard 2.2, NAC Judicial Process Standard 9.9). 

New Jersey is consistent with recommendations 
for adequate compensation and a coordinated plan 
fm representation. Salaries for assistant public de
':enders Gtart at $15,223. As discussed previously, 
indigent juveniles are represented by the Office,ot' 
Public Defender in situations within its statutory 
jurisdiction. An assigned counsel system is used In 
situations beyond the public defender's statutory 
jurisdiction. Where a conflict is present, pool counsel 
is assigned. 

IJAI ABA recommends that, where circumstances 
permit, a separate juvenile public defender's office 
and staff should be maintained (CPP Standard 2.2). 
Only one county in New Jersey, Essex, maintains 
a separate public defender's office for juvenile mat
ters. This office is staffed by eight attorneys, eight 
investigators 'and five clerical personnel and Is 
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re$,ponsible tnr handling approximately 1800 cases 
Yfi",arly. 

The overall problem of insufficient staff appears to 
I)e common to both prosecution and defense capa
bilities. Public defender offices throughout the State 
have designated at least one attorney to be respon
sible for juvenile matters. In most counties full
time attorneys are supplemented by rotating public 
defenders or by pool attorneys engaged in private 
practice. 

NAC recommends educational institutions, bar 
associations and other legal groups provide SUitable 
undergraduate and graduate curricula relating to rep
resentation in family court matters (Judicial Process 
Standard 9.8). Legal education in New Jersey is de
ficient in formalized training programs for the devel
opment of practitioners in the juvenile justice field. 
Seton Hall Law School offers one course in family 
law but it is not ,equired. Out of 64 course offerings 
for the 1976-77 academic year, Rutgers School of 
Law, Newark, offers one course in family law. Out of 
58 seminar offerings at Rutgers, there is one seminar 
on the juvenile justice system and another on the 
rights of minors. None of the 13 clinical programs at 
Rutgers are related to either family or juvenile law. 

Seton Hall Law School has initiated a training pro
gram for students interested in pursuing prosecu
tion or defense work in juvenile court. The Seton Hall 
Juvenile Justice Clinic operates in conjunction with 
the Essex County Public Defender's Office and has 
recently been awarded State Law Enforcement Plan
ning Agency funds. The objective of the clinic is to 
provide students with as many opportunities as pos
sible to represent juvenile defendants at "plea bar
gainings, hearings on the pleas and formal hearings 
for pleas of not guilty." Pursuant to R.' 1 :21-3(c} 
and under the authority of the New Jersey Supreme 
Court, students provide extensive representation 
for Essex County juveniles at detention hearings. 
Third year students are allowed to 'participate in full 
adjudicatory hearings when accompanied by a public 
defender. 

The lack of sufficient training and education pro
grams in Juvenile law is characteristic of most states. 
As a result, attorneys, whether public or private, 
generally do not have adequate educational prepara
tion rGlating to the juvenile justice system. Since 
most jllveniles in New Jersey are provided with public 
reprae(~ntation, privately retained counsel have 
limited acquaintance with juvenile court proceedings. 
Training conferences on the practice of juvenile law 
have not been offered in this State. Moreover, the 
Office of Public Defender does not provide any for
mal, specialized orientation or training in the juvenile 
justice system for incoming attorneys. In-service 
training in this area is also not provided. It has been 
recommended by the Juvenile Justice and Delin
qUl3ncy Prevention Plan that thorough initial training 
programs on the concepts and practices of the 
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,Juvenile and Domestic Relations Courts be estab
lished for attorneys who practice in that system. 

A lawyer's responsibility to a client does not neces
sarily end with dismissal of the charges or upon a 
finding of delinquency. NAC and IJAI ABA suggest 
that, in many cases, counsel's most valuable service 
to the client will be rendered at the disposition stage. 
For this reason, defense counsel should assume an 
active role at disposition. IJA/ABA recommends 
counsel be familiar with available disposition alter
natives and pursue an independent investigation of 
circumstances relevant to disposition (CPP Stan
dards 9.1, 9.2). Counsel should explain the disposi
tional hearing to the client and explain to both the 
client and family the nature and consequences of any 
disposition imposed (CPP Standards 9.3, 9.4, 9.5), 
It is also suggested that counsel may request the cli
ent be excused during the presentation of information 
when exposure would adversely affect the well-being 
of the client or family relationships. 

NAC recommends legal representation be con
tinued throughout the court proceedings and 
through post-dispositional matters including pro
bation and parole revocation (Judicial Process Stan
dard 9.7). IJAIABA agrees counsel's responsibiHty 
to a client does not necessarily end with entry of a 
final disposition order but continues through appeal 
or other post-dispositional proceedings unless new 
counsel is substituted (CPP Standards 10.1, 1 0.2). 
As a related issue, IJAI ABA contends an attorney 
representing a juvenile client previously represented 
has a good faith duty to examine the effectiveness of 
prior counsel and pursue appropriate relief for a cli
ent whose former counsel did not provide effective 
assistance (CPP Standard 10.7). 

According to the New Jersey Office of Public De
fender, public defenders representing juveniles in 
New Jersey assume an active role at dispositional 
hearings and frequently make independent disposi
tional recommendations. It is not known whether 
privately retained counsel assume an equally active 
or more active role. 

New Jersey is not consistent with recommenda
tions calling for continuing legal responsibility in that 
a public defender assigned to represent a juvenile 
does not remain with that juvenile through all pro
ceedings. The Office of Public Defender follows a 
stage representation method of assigning cases, i.e., 
attorneys are responsible for providing representa
tion at certain stages of proceedings rather than for 
certain clients during all proceedings. The public de
fender representing a particular juvenile at adjudi
cation usually is not the same one who represented 
the juvenile at the detention hearing. Appeals of all 
cases, represented by the Office of Public Defender 
are referred to a speciai appellate section and are 
handled by attorneys assigned to this section. Other 
public defenders are responsible for representation 
at revocation proceedings. Thus, a juvenile is 
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assigned many different attorneys during the span of 
proceedings. A fragmented representation occurs. 
The negative effects of such a system are described 
in detail under the Fragmented Representation sec
tion of the Prosecution and Defense Chapter (see pp. 
102-116) . 

Prosecution 

I n its Reports on Courts, the National Advisory 
Commission recommends that in all delinquency 
cases, a legal officer representing the state should 
present evidence to support an allegation of delin
quency. In its current effort, NAC suggests an attor
ney for the state may participate in every proceeding 
of any stage of a case subject to family court juris
diction in which the state has an interest. 66 The 
prosecuting attorney should determine which cases 
to participate in except he or she may be ordered to 
participate in such cases as determined advisable by 
the court. IJAI ABA carries this recommendation one 
step further by recommending a juvenile prosecutor 
participate in "every proceeding at every stage of 
every case" in which the State has an interest."67 

New Jersey Court Rule 5:9-1 (b) provides that a 
prosecutor may be requested to appear in any juve
nile case. Rule 5:3~3(c) states that in any matter 
where the interest of justice so requires, the court 
may request the Attorney General, the county prose
cutor, the municipal attorney or the school board 
attorney, as appropriate, appear and prosecute the 
complaint. This rule also provides that, wherever re
quired by law, the county prosecutor shall appear in 
the Juvenile and Domestic Relations Court and pro
secute the complaint on behalf of the State. 

In most counties, an assistant prosecutor presents 
the State's case at all hearings on the counsel man
datory calendar. A prosecutor also appears for a 
probable cause hearing where there is one or the 
probable cause component of a detention hearing al
though a prosecutor generally does not appear at 
hearings only to decide the question of detention. 
Prosecuting attorneys usually are not present at 
dispositional hearings. 

NAC recommends there should be a prosecutor 
or unit devoted to family matters in every prosecu
tor's office where there are at least six attorneys. 
Where possible, this unit should be separate and dis
tinct from the prosecutor's office. Similarly, IJAI ABA 
recommends a separate juvenile prosecutor's office 
whenever size permits. Both Commissions recom
mend the juvenile prosecutor be hired on a fulJ
time basis and should be selected on the basis of 
interest, education, experience and competence. 
NAC adds that the juvenile prosecutor should have 
prior criminal prosecution or other trial experience. 
In addition, the juvenile prosecuting unit should 
have available professional.staff adequate to handle 
caseloads and which are representative of a cross
section of the community. 
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Most county prosecutors' offices in New Jersey 
assign an assistant prosecutor to handle juvenile 
matters. Few assign more than one. Only in the 
larger counties where case loads are higher does the 
possibility of an assistant prosecutor being aSSigned 
to the juvenile court on a full-time baSis exists. In 
many offices, they have other duties as well. The 
number of assistant prosecutors on staff and those 
assigned to juvenile matters compared with the num
ber of adjudicatory headngs heard on the counsel 
mandatory calendar appears in Table 3. As of this 
writing, there are no juvenile prosecutors' offices 
that are separate and distinct from the county prose
cutor's office. 

Results of a staff survey of county prosecutors' 
offices undertaken in Summer, 1975 indicated that 
most assistant prosecutors handling juvenile mat
ters are assigned on a rotation basis. Only one county 
disclosed that the juvenile prosecutor is aSSigned on 
the basis of background and training: I n many of
fices, new lawyers are assigned to juvenile matters 
and then moved elsewh€)re as they gain experience. 

The provision of ongoing, in-service, interdisciplin
ary training for all juvenile prosecutor staff is recom
mended by both Commissions (NAC Judicial Process 
Standard 8.6, !JA/ ABA Prosecution Standards 2.1-
2.5). NAC suggests an orientation and training pro
gram should be completed by each attorney prior to 
assuming duties. There is no mandatory training for 
prosecutors in New Jersey. Survey respondents in
dicated the usual form of training for prosecutors 
assigned to juvenile matters is "on-tha-job training." 
Although some have attended specialized courses, 
there is no statewide training program for juvenile 
prosecutors. The Juvenile Justice and Delinquency 
Prevention Plan for New Jersey has identified the 
need for expansion of specialized juvenile court 
prosecution offices as well as the need for thorough 
initial training programs for prosecution and defense 
on the concepts and practices of the Juvenile and 
Domestic Relations Court. 

NAG recommonds the primary duty of the juve
nile prosecutor is to seek justice. Both NAC and 
IJAI ABA recommend the juvenile prosecutor should 
assume the traditional adversary role although the 
prosecutor should represent the State's interests 
without losing sight of the purpose of the family 
court (NAC Judicial Process Standard 8.3, IJA/ABA 
Prosecution Standards 1.1, 6.2-6.3). 

The prosecutor's primary function in New Jersey 
is not to convict but to see that justice is done. The 
prosecutor's duty is as much to refrain from improper 
methods as it is to use every legitimate means to 
bring about a just conviction, State v. Orecchio, 16 
N.J. 125 (1954). There does not appear to be any 
distinction made between the role of a juvenile prose
cutor and that of other assistant prosecutors. 

In regard to relationships with other system parti
cipants, NAC and IJAI ABA advise the juvenile prose-



Table 3 

county Prosecutor Staffing Compared Vdith Number of Counsel Hearings 

Assi. Prosecutors Asst. Prosecutors Counsel Hearings on 
County on Staff Assigned to Juv. Ct. Delinquency Matters '75 

Atlantic 9 1 , 725 
Bergen 24 1 1306 
Burlington 8 1 622 
Camden 25 1 1827 
Cape May 3 1 469 
Cumberland 6 1 1198 
Essex 73 5 4539 
Gloucester 5 1 742 
Hudson 33 1 1759 
Hunterrlon 3 1 188 
Mercer 17 2 1094 
Middlesex 30 3 1162 
Monmouth 12 2 1045 
Morris 5 i 385 
Ocean 9 1 667 
Passaic 23 2 1887 
Salem 2 248 
Somerset 5 1 408 
Sussex 4 1 194 
Union 37 4 1780 
Warren 2 70 

TOTAL 335 31 22,355 

Source: Information on prosecutor staffing obtained from a summary of county prosecutor staffing as of June 30, 1975, from the 
Division of Criminal Justice, Prosecutors Supervisory Section, of the Department of Law and Public Safety, Trenton, New 
Jersey. Statistics for the number of delinquency complaints disposed of through counsel hearings compiled from the "Report 
of the Status of the Calendars" for each month of 1975. Administration Office of the Courts. 

cut~r maintain an atmosphere of detachment from 
defense counsel and court. In addition, an atmo
sphere of mutual respect and cooperation should be 
maintained between the juvenile prosecutor's office 
and police officers, probation officers and social 
workers. NAC recommends additional ethical stan
dards, all of which parallel existing ethical standards 
for prosecuting attorneys developed by the American 
Bar Association (ABA). New Jersey is consistent 
with the ABA standards for prosecutors and has In
corporated such recommendations into the Disci
plinary Rules. It is assumed prosecutors assigned 
to juvenile matters perform duties according to the 
same standards. 

NAC and IJA/ABA recommelld the juvenile prose
cutor be available to advise intake units of the legal 
sufficiency of a complaint (IJ,A./ ABA Prosecution 
Standards 4.1-4.2, NAC Judicial Process Standard 
8.13). In most Intake offices, liaison is maintained 
with the county pros~cutor's office. Copies of all 
complaints are forwarded to the prosecutor's office. 
The proper role of the prosecutor in the intake pro
cess is under study by a task force appointed by the 
Chief Justice. 

IJAI ABA recommends the juvenile prosecutor in-
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vestigate each complaint to determine the most ap
propriate method of handling. Intake offices assume 
this function in New Jersey. If the accused juvenile 
is in custody, IJAI ABA advises a decision to file a 
complaint be made by the prosecutor within five days 
of receipt of intake's recommendation. NAC recom
mends if, subsequent to filing a complaint, the prose
cutor determines there is insufficient evidence, the 
complaint should be immediately withdrawn. As pre
viously indicated, New Jersey prosecutors do not file 
complaints against juveniles. Decisions to file a com
plaint or to proceed with a complaint are made by 
the court intake unit, usually within 24 hours. 

Several standards relating to the juvenile prosecu
tor's responsibilities and duties in plea negotiation 
are proposed by IJAI ABA. The Commissions would 
allow prosecutors to engage in plea discussions con
cerning the charges but not the disposition to be 
recommended. The prosecutor should not engage in 
any negotiations where the juvenile maintains inno
cence. An admission should not be agreed to by the 
prosecutor without presentation of evidence that the 
juvenile committed the alleged act. Since New Jer
sey does not officially recognize the existence of plea 
negotiations in juvenile matters, no standards have 
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been proposed to structure the prosecutor's role in 
this regard. 

Several national standards are offered to guide the 
juvenile prosecutor's role during the dispositional 
stage. NAC and IJAI ABA recommend the prosecutor 
assume an active role at the dispositional stage, to 
include formulation of an independent disposition 
recommendation (IJAI ABA Prosecution Standard 
7.1, NAC Judicial Process Standard 8.16). IJAI ABA 
states further that while the safety and welfare of the 
community is the prosecutor's paramount concern, 
disposition alternatives which satisfy the needs of the 
juvenile without jeopardizing that concern should be 
considered. It is also recommended the juvenile pro-

secutor evaluate dispositional programs and inform 
the court of programs which fail to provide the treat
ment expected by the court. IJAI ABA extends the 
juvenile prosecutor's role to represent the state's 
interest In all appeals, probation and parole revoca
tion proceedings, petitions for modification of dispo
sitions and all collateral proceedings attacking the 
orders of the family court. 

New Jersey prosecutors usually do not participate 
during the dispositional stage of juvenile proceed
ings. Moreover, while a prosecuting attorney may be 
present during the other proceedings as enumer
ated by IJAI ABA, it is generally not the same assis
tant prosecutor assigned to juvenile matters. 

Commentary 

Removal of Status Offenses from Court 
Jurisdiction 

The Advisory Committee concludes that continued 
state intervention into the lives of status offenders for 
the purpose of preventive good cannot be justified 
and it joins local and national commissions and au
thorities who call for the removal of court jurisdiction 
over status offenses. It is the Committee's opinion 
that the problems of status offenders cannot be 
resolved through legal intervention and coercion, 
for the causes of such behavior-truancy, incorri
gibility, running away - stem from the family and the 
community. It is here where the problems originate 
and it is here where they must eventually be solved. 

The Committee believes there are better ways to 
deal with the complicated interpersonal and intra
familial difficulties reflected in status offenses than 
relying on court intervention. Most families find al
ternative ways since only a small proportion resort 
to the court for help. Our judicial system should not 
be used as a substitute for parental and community 
responsibility, and as long as it retains jurisdiction 
over status offenses, the Committee suggests it will 
continue to be misused in this fashion. Removing 
court jurisciiction would shift responsibility for deal
ing with these problems back to the families, schools, 
social welfare agencies and voluntary community 
programs. 

One reason for the court's failure to accomplish 
change in dealing with status offenders is due to the 
fact that its attention is focused solely on the child. 
It is the child who is declared truant, a runaway, 
habitually disobedient; and it is the child who is sub
ject to coercion. Yet the fault does not lie solely with 
the child but also with the family or school or com
munity. To remedy this situation, several national 
authorities have called for the creation of a family 
jurisdiction-Families In Need of Services (FINS), 
or Families With Services Needs (FWSN) -which 
would broaden the court's focus to include the whole 
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family. The Committee studied the National Advisory 
Committee's recommendation for establishment of 
a Family With Services Needs jurisdiction, and after 
much soul"searching, declines to endorse this pro
posal. 

Where there is status offense behavior, the Com
mittee agrees that the juvenile should not be isolated, 
labeled and treated as the causal factor. The focus 
properly belongs on the family. However, this foclls 
may not become a reality under a Family With Ser
vices Needs jurisdiction. Although NAC's recommen
dation is an improvement over concentrating on the 
status offender, the Committee considers it an illu
sory improvement. Court jurisdiction still initiates 
with some specific conduct of the juvenile and avail
able dispositions seem to concentrate on the juve
nile, ranging from provision of services, prohibitedl 
required behavior to removal of the child from the 
home. While a petition under NAC's proposal may be 
brought by the child, parent or any other individual or 
agency coming in contact with the family, the focus 
remains essentially on the cltild. 

The FI NS or FWSN idea advocated by NAC and 
others is congruent with the concept that juvenile 
problems are fundamentally family problems requir
ing a family orientation and focus. However, this 
jurisdiction relies on force to effect change and ex
tends this force to all family members. The Advisory 
Committee cannot fully endorse this extension of 
coercion. 

It is constitutionally questionable whether 
court intervention and coercion may extend to the 
family members, which the FWSN jurisdiction im
plies, when it is the behavior of the child that is legal
ly prohibited. It is against the law for a juvenile to run 
away, to be truant or incorrigible, and for such trans
gressions juveniles Iilay be compelled to accept 
treatment, placed on probation, committed to an 
institution for mental illness or mental retardation or 
removed from the home. On the other hand, "bad 
parenting" is not against the law, nor is it illegal for 
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school systems to fail to teach or instill the desire 
to leam. The Committee questions whether, in regu
lar practice, parents, school systems and other com
munity agencies will be legally forced into certain 
presoribed behavior or will courts, in recognizing the 
legal dinioulties, return their attention and interven
tion toward only the ohild? Proposals for a family
fooused jurisdiction do not deal with this issue. 

The Committee endorses the oonoept that the 
family, espeoially the parents, should be involved 
with the child in rehabilitative efforts, but suoh in
volvement oan only be Voluntary. It believes that 
ooeroion, in dealing with people's needs, does not 
work. If treatment or change must be foroed, then it 
Is of doubtful benefit. Therefore, the Committee 
reoommends that, at the dispositional end of a de
linquency matter, the court should enoourage the 
parents to partioipate in rehabilitative efforts on a 
voluntary basis. 

I t is for the above reasons that the Advisory Com
mittee considers the family-fooused jurisdiotion as 
an inoomplete solution. Although the concept is ap
pealing, it does not resolve the basic problems asso
ciated with legal intervention and jurisdiction over 
juveniles evidencing status offenses. After much 
deliberation, the Committee finds the on!:: real an
swer is to eliminate jurisdiotion over status offenses 
and rely instead on voluntary community resources 
to meet the needs of juveniles evidencing such be
havior and their families. It is the Committee's be
lief that the retention of jurisdiotion has served to 
inhibit the development of voluntary community ser
vioes for youth and families and its elimination would 
be an initial positive step to stimulate development,of 
solutions In the community. The Committee oon
cludes it is up to the oommunities and the State to 
acknowledge their responsibility to provide needed 
services and commit financial resources to support 
the development and expansion of such services. 
A greater priority on developing and expanding com
munity services is required and existing informal sys
tems shOUld be encouraged and expanded. The Com
mittee advises runaway shelters, alternative schools, 
counseling and crisis intervention services be devel -
oped and coordinated on a statewide basis along with 
referral services and volunteer training programs. 

The track reoord of communities to assume re
sponsibility for their children'S problems has not been 
enoouraging. The Committee is cognizant of the dan
ger that the necessary social services to deal with 
these troubled youth may not materialize due to 
continued apathy of the community and budgetary 
limitations of the community and schools. In this 
area, the creation of a State cabinet post for chil
dren is worth exploring on a State level. This depart
ment could provide our youth with the necessary ser
vices and serve as a machanism to deal properly 
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with all youth. In addition, this oabinet level post 
would deal strictly with youth and youth-related 
problems throughout the State of New Jersey on a 
colleotive level. Thus, all available resources and 
expertise could be ohanneled to troubled youth. 

Removing status offense jurisdiction will not bring 
about a surge of new problems but will only limit the 
oompulsory restrictions that oan be imposed in 
dealing with old ones. Eliminating jurisdiction would 
not be oO!'ltly to the juvenile justice system since it 
would free a substantial portion of existing resources 
to be applied more appropriately to delinquents and 
serious offenders who need the attention of the court 
and the facilities and programs available for its use. 

The Advisory Committee does not mean to suggest 
that, in eliminating oourt jurisdiction over status 
offenses, there exist no legal means to intervene. 
Indeed, a variety of other legal avenues exist and 
should be used where appropriate. In situations 
where neglect, abuse or abandonment are sus
peoted, courts would retain jurisdiction under 
N.J.S.A. 9:6-1. Where there is an assault between 
family members, jurisdiotion and intervention is 
gained through N.J.S.A. 2A:170-26, 2A:90-1 and 
2A:90-3. The Division of Youth and Family Servioes 
may file for an out of home plaoement. Requests 
for guardianship may be made. Many alternative 
means of intervention exist where intervention is 
justified. 

In recommending elimination of jurisdiction over 
status offenses, the Advisory Committee is con
cerned that the praotice of "upgrading" offenses may 
increase. Minor delinquency complaints, such as 
trespassing, no visible means of support, disorderly 
conduct, failure to give good account, or loitering law 
violations may be used as a vehicle for bringing juve
niles formerly defined as ~ltatus offenders into the 
juvenile justice system. W~lere this ocours, such 
complaints should be soreeni~d out of the system at 
the intake level and the juveniles and their families 
referred to sooial services when needed. 

Two related issues came to the attention of the Ad
visory Committee during its study of the status of
fense controversy. When New Jersey's juvenile 
statutes were revised effective M;:\rch, 1974, the def
inition of delinquency was chan!;)ed and in the pro
cess, a lower aye limit was eliminated. The Com
mittee recommends this situation be rectified by 
restoring the lower age limit at seven years, to be 
consistent with the presumptions of illcapacity in
herited from common law. Juveniles bfjlow this age 
who are alleged to have committed delinquency of
fenses should not be involved in the legal prooess. In 
addition, the Advisory Committee recommends that 
N.J.S.A. 18A:38-27, which currently defines truancy 
as an act of delinquency, be revised to be consistent 
with N.J.S.A. 2A:4-45 which defines truancy as an 
act of being in need of supervision. 



Other Judicial Process Issues 

Guiding the Advisory Committee's work in the 
area of the juvenile judicial process are the principles 
of due process, fairness and equality. The Committee 
also paid particular attention to the removal of class 
distinctions. The rights and privileges available to 
adult offenders, wher(~ consistent with juvenile cou(! 
philosophy, should be equally applicable to juveniles. 
(The Committee concludes that only the right to bail, 
indictment and trial by jury are inconsistent with juve
nile court philosophy.) 

The Committee incorporated many existing legal 
rights into the standards to emphasize their impor
tance and defined or interpreted others more explicit
ly than existing practice. The Committee is of the 
opinion that tile juvenile justice system should at the 
very least be just and should not allow the "promise" 
of rehabilitative treatment to be exchanged for less 
than complete due process protections and proce
dures, as has occurred in the past. For these rea
sons, the Committee recommends pre-adjudicatory 
procEldures conform to due process requirements. 

The right to counsel is considered an extremely 
important issue, complicated by the fact that its ap
plication to juveniles is unclear. The Committee con
cludes the right to counsel should be nonwaiverable 
for juveniles and at minimum, the protections of 
Miranda should be applicable ~t police questioning. 
It is acknowledged thRt the presence of counsel may 
have adverse effects upon pre-adjudicatory proceed
ings, and for this reason, the Committee debated the 
issue of right to counsel at great length. Several 
Committee members voiced concern that lawyer par
ticipation at early stages of involverr,ant may dampen 
diversion attempts, as police officers and intake 
workers may be hesitani to divert if lawyers are in
volved. 

The Advisory Committee does not support the 
National Advisory Committee's recommendation that 
an arraignment process identical to adult arraign
ment procedures be instituted in delinquency mat
ters. Juvenile court arraignment was considered to 
be an added step of doubtful utility and it was decided 
that its purposes can be readily accomplished by 
mail. Thus the victim and witnesses need not be sub
jected to the burden of an additional court appear
ance. The Committee prefers instead that the juve
nile, parents, victim and witnesses be informed in 
writing immediately if the matter Is to be placed on 
the court calendar. Such notices can inform the 
parties of the date and time of the hearing as well as 
their applicable rights. 

After much debate, the Committee reached the 
conclusion that the bifurcated counsel mandatory
no counsel mandatory calendaring system should 
be abolished, New Jersey's standard for a juvenile's 
right to counsel is not sufficiently clear, and this has 
resulted in unequal application, especially in situa-
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tions where an out of home placement or a custody 
change may be contemplated. At the very minimum, 
the Committee a.dvises counsel should be mandatory 
in such cases. Moreover, the presence of a prose
cutor and a defense attorney at adjudication help to 
ensure that roles afe clarified and that all interests 
are protected. Many judges prefer counsel hearings 
in that the presence of attorneys ~or both parties 
makes the adjudicatory hearing ea~iel' to preside 
over- judges do not have to function as prosecutor, 
defense counsel and judge combined. 

In recommending the elimination of the no counsel 
mandatory calendar, the Committee does not intend 
that the number of counsel hearings heard annually 
should escalate. Rather, the number of minor of
fenses diverted from the court should increase. W!th 
an effective intake operation, matters scheduled for 
a court hearing will be only those that reqlire a full, 
formal hearing and those that do not will be. diverted. 
If a case is not appropriate for diversioll, then it 
requires a judicial hearing with all concomitant legal 
protections. 

To preserve the potential for rt.~habilitatfon and 
keep the negative effects of detention at a minimum, 
the Committee advises juvenile matters proceed 
without delay. It is recommonded that adjudicatory 
hearings be scheduled and held within 15 days of the 
taking into custody if the juvenile is detained and 
within 30 days in all other cases. Dispositional hear
ings should be held within 14 days of adjudication if 
detained and within 21 days In GIll other cases. 

The Committee is ambivalent toward the issues of 
bail and trial by jury, and the majority opinion is re
flected in the standards. In regard to bail, most Com
mittee members are concerned that if bail release 
were available to juveniles, other forms of release 
may be ignored, possibly resulting in a greater num
ber of juveniles being detained. The institution of bail 
?ould also prov.e discriminatory, as juveniles from 
wealthy families would be released whereas those of 
urban poor families would be detl3.ined. The injus
tices of bail which plague the adult system would be 
unwisely transferred to the juvenile system. 

The r~mmittee also studied instituting jury trials 
in deFnquency mClUers but, in the final analysis, de
cided against it. It is the consensus of the Committee 
that a juvenilp. should be allowed to request a public 
trial or hearing but it urges strongly that public trials 
in juvenile cases should seldom be requested. The 
Committee made a concerted decision not to be
come involved in the area of confidentiality or dis
closure, and thus made no recommendations in 
that area, due to concurrent activity of <1 Supreme 
Court task force apPclinted to study the issue. 

In regard to waiver, the Committee generally en
dorses the existing statute and court rule outlining 
this procedure and thus advises only a few changes. 
It is recommended that the juvenile'S request for wai
ver should be made only with the advice of cQunsel. 

/ j 



The Committee recommends that distribution of 
marijuana be excluded from existing criteria for 
waiver and that language in the court rule be modi
fied from "addicted" to "dependent." The term 
"addiction" is shrouded by medical complexities and 
thus the Committee feels drug dependency more 
closely meets the intent of the law. In addition, it is 
recommended that motions for waiver be filed by the 
prosecutor within ten days of notification of the filing 
of the complaint and that the waiver hearing be held 
within ten days of the prosecutor's filing. 

The Committee acknowledges the existence of 
plea discussions in delinquency matters and recom
mends guidelines to structure such decisions, as has 
been accomplished in adult criminal matters. It sug
gests also that parents should be required to appear 
for their child's adjudicatory hearing. However, if 
p!3.rents are nonsupportive or hostile, their presence 
may be more detrimental to tbe juvenile than their 
abt\ence. For this reason the Committee recom
me'lds the court appoint a guardian ad litem for the 
juvenile whose parents, guardian or custodian are 
hostile, nonsupportive or who fail to appear. The 
recommendation in Standard 4.9 that adjudicatory 
hearings are not to begin without the presence of the 
complainant is intended to apply to those instances 
where there will be a full hearing and not to those 
where a plea of guilty is expected or forthcoming at 
the beginning of the proceeding. 

Standards 4.13 through 4.22 are recommended to 
guide prosecution and defense functions in juvenile 
matters. In regard to prosecution, it is recom
mended that at least one attorney in each prosecu-

tor's office be assigned to represent the State's 
interests in juvenile matters. Ideally, a separate juve
nile prost;<;ution unit should be established. Special
ized training for juvenile prosecutors is also advised. 
In addition, the Committee attempts to clarify the role 
and responsibilities of the juvenile prosecutor, advis
ing that he or she assume an active role in the pre
vention of delinquency, offer independent disposi
tional recommendations for adjudicated juveniles, 
advise intake regarding the legal sufficiency of com
plnints and evaluate dispositional programs. 

The potential for conflicting interest between an 
accused juvenile and his or her parents should be 
clearly recognized and acknowledged. For this rea
son, the Committee recommends that separate coun
sel for the juvenile and parents be appointed when 
necessary. Original counsel should function as an 
advocate for the juvenile in the traditional legal 
sense of the word. In addition, juvenile defense coun
sel should undertake an independent investigation 
and recommendation for disposition as well as in
terpret court actions to the juvenile and parents. 

The Advisory Committee recommendations re
garding the creation of a professional juvenile prose
cutor capacity extend as well to public defender of
fices. Recommendations regarding selection, assign
ment, training and organization for juvenile prosecu
tors are also proposed for juvenile public defenders. 
The Committee considers it of prime importance to 
recommend that, where the juvenile court operates 
on a full-time basis, it should have available the ser
vices of full-time juvenile prosecutors, public defend
ers and related court personnel. 
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JUVENILE DISPOSITIONS AND CORRECTIONS 

Introduction 
The promise of rehabilitation intrinsic to the juve

nile court lies not in adjudication but in the post
adjudicative treatment provided juveniles. I t is the 
dispositional/correctional segment of the juvenile 
justice system which must carry out the mandate of 
the juvenile court. Without essential dispositional 
programs, the juvenile court is hard pressed to 
achieve its purpose. 

Most authorities concede that the juvenile justice 
system. has indeed failed to accomplish its purpose; 
that juvenile courts and court imposed dispoBitional 
treatment of juveniles do not rehabilitate. One need 
only look at the recidivism rates and the fact that 
today's prisons are filled with yesterday's delinquents 
to come to the same conclusion. 

The inability of the system to rehabilitate is not 
solely of its own making. The community - its gov
ernment and citizens - is also responsible. Govern
mental and public commitment has not been in pro
portion to the severity of the juvenile problem. I nsuf
ficient funds and resources have precluded the fulfill
ment of the parens patriae doctrine and are under
lying causes of the juvenile justice system's failure to 
rehabilitate. 

There are other contributors to the ineffectiveness 
of rehabilitative attempts. A serious difficulty is the 
fragmented responsibility for juveniles which exists in 
each county and extends to the State level where at 
least seven different State departments have juris
diction over sorne aspect of juvenile problems. 
Governmental fragmentation, lack of cooperation 
and coordination between juvenile service agencies 
and meager resources all combine to reduce the 
effectiveness of programs designed to treat or re
habilitate. 

One of the most pressing situations facing the 
juvenile justice system is the unavailability of pro
grams for juveniles needing residential treatment. 
The lack of residential placements cause many juve
niles to remain in detention centers and other loca
tions pending residential placement. Others are as
signed to institutions where programs are not geared 

to their needs or transferred to out of state facilities 
at costs greatly exceeding in-state residential care. 

The voluntary out of home placement of juveniles, 
whether or not they are adjudicated delinquent or in 
need of supervision, is an emerging problem. Al
though New Jersey law permits parents to surrender 
custody of their children to the State without court 
review, some authorities are concluding that the 
court, as the protector of children, should be involved 
in every matter involving an out of home placement 
or transfer of custody to ensure such action comports 
with the child's best interest. 

In addition to residential programs, there is a need 
for more dispositional alternatives other than proba
tion for those juveniles who require only minimal 
community supervision or assistance. Increasing 
probation caseloads have placed heavy demands 
upon the probation system and have decreased the 
effectiveness of its efforts. 

As a dispositional alternative, correctional institu
tions also have a responsibility to refotm and rehabi
litate. It is in correctional institutions where rehabili
tation is most needed yet most difficult to achieve 
due to the institutional environment and the type of 
offender which requires institutional handling. 
Through the years, there has existed an overem
phasis on custody to the point where operational 
needs of the institutions often take precedence over 
the needs of offenders .. The conflict of security versus 
treatment remains to be resolved. 

For juveniles paroled from correctional institu
tions, the fragmentation and lack of coordination and 
resources permeating the juvenile justice system is 
keenly evident. Paroling authority is divested in two 
separate agencies and supervision is the responsibi~ 
lity of two different State departments. Community 
services for juvenile parolees are IimitM and halfway 
houses and other residential assistance programs 
are virtually nonexistent. Greater financial commit
ment and more and varied community services are 
needed if juveniles are to make the transition from 
institutional to community life. 

Problem Assessment 
Disposition 

Today's juvenile court is concerned equaUy with a 
juvenile's rights as well as his or her needs. Rights 
are of primary importance during the fact-finding 
process and needs are considered only after an ad
judication of deiinquency or in need of supl9rvision 
tlas been made. "Irrespective of the needs of the 

Reference. for this chaptor appear em p8goa 325·327. 

303 

child and no matter how glaring those needs may be, 
before any dispositional plan can be implemented, 
the child must be legally adjudicated delinquent or 
unruly."1 Only after an adjudication, based on proper 
application of due process, do judges have the op
portunity to assess th& juveriile's needs and act 
accordingly.2 



The dispositional process is perhaps the most 
important phase of the juvenile court stage yet there 
are few comprehensive guidelines for assisting 
judges in determining the best disposition. Vague 
statutory references provide little guidance for judi
cial discretion and may also lead to varying and in
equitable treatment of similarly situated juveniles. 3 

Guidelines are needed to assist judges in matching 
identified needs to available dispositional programs, 
consistent with due process and public protection. 

Gaining in recognition and support is the notion 
that both prosecution and defense parties should 
assume an active role during the disposition process. 
Currently the roles of parties and other participants 
in the proceedings are not clearly defined, nor are 
guidelines available to structure these roles. 

Methods of lietermining needs and the best possi
ble ways to meN them should be based upon a pro
per application ()f due process. Dispositional hear
ings should be formal hearings which recognize and 
reflect the significance of the dispositional decision. 
NAC and other national and state authorities advise 
that juvenile dispositional hearings should not differ 
from adult criminal sentencing hearings. The right to 
counsel, to present evidence and argument favoring 
a less intrusive or more appropriate disposition and 
the right to access to information upon which the 
dispositional decision is made should not differ for 
juveniles. In addition, current authorities advise that 
the state should be required to demonstrate the need 
for a particular deprivation of liberty and that judges 
should be required to set forth in Writing their reasons 
for selecting a particular disposition. 

To select a dispositional plan in accordance with 
individual needs, judges must have available as much 
personal and social background information regard
ing the juvenile as possible. It is commonly recogni
zed that to be most effective, pre-disposition reports 
should be "clear, concise, complete, objective and 
pwposeful. "4 However, actual reports do not always 
measure up to ideal recommendations. Complaints 
have been lodged against the short form which is 
currently used in many counties for JUVenile pre
disposition reports. Practitioners argue that the for
mat is confusing, important facts are not readily 
disc(~rnable and use of the short form does not result 
in any time savings. Others comment that the short
ened version does not present a balanced view of the 
offender but tends to bring out disproportionately 
more negative aspects. An improved pre-disposition 
report form may be warranted, as well as indepth 
instruction in preparation of such reports, to upgrade 
the quality of pre-disposition information. Guidelines 
are also necessary to govern the disclosure of this 
information to parties, the juvenile and his or her 
parents or guardian. 

There is currently considerable agreement among 
authorities and practitioners that, in matching treat
ment to need, disposition decisions should be 
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governed by the principle of the least restrictive alter
native. This is based on the notion that the most 
laudable of motivations does not disguise the fact 
that doing something for a juvenile also entails doing 
something to him or her.s Although juvenile court 
dispositions are traditionally rehabilitative, there is 
included an element of coercion and control which 
has never been relinquished by society. Conse
quently, dispositions are not based purely upon the 
juvenile's need but upon individual need consistent 
with public interest and protection. This is most evi
dent in the use of correctional institutions to rehabili
tate juveniles who have committed serious crimes. 

When it is recognized that control Is a major consid
eration in determining what Is to be imposed on 
juvenile offenders, then principles of justice and fair 
play, and in particular the principle of proportion 
which decrees that minor offenses should not receive 
severe consequences, reassert themselves. 6 

As a result, protections against unjustified treatment 
of juveniles are viewed equally as important as en
suring juvenile's needs are met. 

The purpose of dispositions are generally regarded 
as two-fold: to rehabilitate the juvenile and to protect 
the public, primarily by deterring future delinquent 
behavior or outright removal from the community. It 
is unclear which purpose reigns supreme. Many 
authorities argue that meeting the needs of juveniles 
and ensuring their rehabilitation is of primary impor
tance whereas others comment that "above all, and 
the foundation upon which any disposition must rest . . ' 
IS the need to protect society. "7 Regardless of which 
purpose takes precedence, the availability and range 
of juvenile dispositional options have not satisfied 
eh;,er purpose. The proportion of convicted adults 
who were formerly delinquents point to this conclu
sion. More and varied dispositional alternatives and 
techniques must be developed if the purposes of 
dispositions and of the juvenile justice process in 
general are to be realized. 

Too often a judge has the unpleasant choice of 
sending a juvenile to a correctional institution which 
will probably not correct or sending the juvenile back 
to the destructive environment which produced the 
deviant or criminal behavior in the first place. For 
those juveniles who should not be incarcerated or 
released home, a system of work camps and other 
r Jsidential programs with firm but flexible discipline 
and careful supervision could be of enormous assis
tance in both rehabilitating the juvenile and protect
ing the public. 

The task of fulfilling these purposes is compound
ed by the fact that little is known regarding the effec
tiveness of certain dispositional techniques. 

What to do for criminals and delinquents is a 
perpetual problem, and the volume and vigor of op
posing views for prevention and treatment indicates 
the absence of reliable knowledge. 8 



It is argued that the failure to identify Gauses and 
cures of delinquency does not compel abandonment 
of the ideal of rehabilitation but rather the develop
ment of new and better attempts at rehabilitation and 
deterrence. The greatest potential for meeting the 
purposes of disposition lies in the community rather 
than in institutions and it is here where dispositional 
programs should be expanded. The advantages of 
community-based and oriented treatment, whether 
residential or supervisory, are well known. Commu
nity programs allow for greater flexibility and can be 
adapted to the individual needs of juveniles. I n addi
tion, community programs provide an opportunity for 
treatment without removing juveniles from their 
social environment. There is growing acknowledge
ment that rehabilitative success increases in propor
tion to family support. Opportunities for such support 
are maximized in a community setting whereas 
institutions often preclude parental involvement 
Moreover, community programs are significantly less 
expensive to operate than institutions. Local pro
grams also help to return responsibility for youth 
problems back to the community where such prob
lems originate. 

Probation 
Probation is the most frequently used community 

alternative, indeed the most frequently used disposi
tion, for juveniles in New Jersey. As shown in Table 1, 
New Jersey Juvenile court judges in 1975 disposed 
of 16,900 cases by placing juveniles under the super
vision of county probation departments. This great 
demand for probation services is made notwithstand
ing the fact that available probation resources cannot 
meet demand. 

Although numerous national standards for effec
tive probation supervision mandate small juvenile 
caseloads, and most New Jersey probation depart
ments have sought to comply with this recommenda
tion, caseloads in many counties have chronically 
been excessive, thus hampering supervision efforts 
and lessening the overall effectiveness of probation. 
The 1977 Criminal Justice Plan for New Jersey re
veals that in the eight most populous counties. 
juvenile caseloads range an average of 31-B4 per 
probation officer, well above the frequently recom
mended 25 cases per officer. Smaller juvenile case
loads are needed to increase the effectiveness of a 
probation disposition. 

Table 1 

1. 

2. 

3. 
4. 

5. 

6. 

7. 

B. 

9. 

10. 

11. 

Estimates of Juvenile Court Cases Disposed by 
Type of Disposition for Calenda~ Years 1974,1975 

In Need of 
Delinquency Complaints Supervision Complaints 

Type of Disposition 1974 1975 1974 1975 

Dismissal of complaint 13,900 15,100 1,100 1,600 
C;ontinuation of hearing 13,000 12,000 BOO 1,300 

Disposition Suspended 3,400 2,500 200 300 
Released to custody of parent BOO 400 200 100 

or guardian 

Placed on probation 14,400 15,000 1.100 1,900 

Placed under supervision 400 300 100 200 

of person or private agency 

Placed under care of DYFS 50Q 600 400 500 

Committed to care of Dept. of Human ~~ 400 300 10 30 

Services, Div. of Mental Retardation 

Committed to institution for 100 60 10 10 

treatment of mental illness 

Committed to correctional institution 1,000 1,300 0 0 

Other suitable disposition 2,500 3,450 100 50 

TOTAL 50,400 41,010 4,020 5,990 

TOTAL 
1974 1975 

15,000 16,700 

13,BOO 13,300 

3,600 2,BOO 

1,000 500 

15,500 16,900 

500 500 

900 1,100 

410 330 

110 70 

1,000 1,300 

2,600 3,500 

54,420 57,000 

Source: Data obtained from monthly reporting forms submitted by each county to the Statistics Unit, Administrative Office of the 
Courts,. Trenton, N.J. Flgure~ considered estimates due to variations in reporting methods carried on at the county level. 
AOC Is In the process of reviSing reporting forms ana developing procedures to make reporting more consistent. 
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Research indicates, however, that reduction in 
caseload size without any other changes in super
vision or service delivery has little effect on program 
effectiveness. 9 To provide administrative flexibility, 
allocation or assignment of cases should be made on 
the basis of the juvenile's needs and the juvenile pro
bation officer's capabilities. Proper caseload man
agement requirer,; some types of classification 
and assignment s)'stem. Since certain types of juve
niles need and can benefit from more attention than 
others, a classification ;>ystem which recognizes 
varying needs should be developed and juveniles 
should be assigned to a level of supervision intens'ity 
commensurate with individual need. 

Authorities advise that probation cannot achieve 
its potential until a mechanism is developed for 
determining which offender should be placed on pro
bation along with a system to enable probationers to 
receive needed support services. 10 Fulfillment is 
hampered by the fact that trl:Jly effective selection 
criteria to determine who would be a successful can
didate for probation supervision have yet to be found. 
As a result, some juveniles are placed inappropri
ately on probation supervision, thus further decreas
ing its effectiveness. 

To be consistent with federal legislation requiring 
the separation of adult and juvenile offenders 
and to ensure the needs of juvenile probationers 
receive equal attention in the allocation of services, 
staff and funds, many recommend the establishment 
of a separate juvenile section or unit in each proba
tion department. This section or unit should be 
responsible for providing all probation services for 
juveniles and for cultivating a network of community
oriented programs and services to facilitate imple
mentation of the court's dispositional orders. 

To maximize the effectiveness of probation super
Vision, a treatment plan should be developed jointly 
by the probation officer and the juvenile, based upon 
a realistic assessment of the potential for services to 
assist the juvenile as well as the juvenile's individual 
needs. Any conditions of probation as determined by 
the court should be included in the plan. Treatment 
plans should be reviewed periodically, to include an 
evaluation of the juvenile's progress and the possible 
need for modification of the plan or intenSity of 
supervision. Juveniles placed on probation should 
receive the level of services identified in the treat
ment'plan and when such services are not available, 
the court should be informed. 

Leading authorities agree that juveniles on proba
tion should have access to the same range of ser
vices available to others in the community. Such is 
not always the case, due in part to the inability of 
probation departments to provide the necessary 
variety of services and the reluctance of some public 
agencies to mal<e services available to juveniles on 
probation. Since resource availability varies among 
communities in New Jersey, juvenile probation offi-
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cers need flexibility to provide direct services or to 
purchase services from private agencies. The pur
chasing of services provides diversification, de
creases duplication and frequently leads to an im
proved level of services. Services provided by pri
vate community agencies also promote ctlmmunity 
involvement in the needs and problems of youth. 

The multiple role of the juvenile probation officer 
is another factor which adds to the complexity of pro
viding probation treatment. Since probation officers 
are involved in juvenile court decisions and proba
tion revocation proceedings, their authoritarian 
image is a complicating factor in the juvenile's re
sponse to treatment. In one sense, probation offi
cers are officers of the court and are required to en
force court orders. (To do so, peace officer powers 
are sometimes necessary although these powers 
should never extend to the carrying of firearms.) On 
the other hand, probation officers are charged with 
the responsibility to assist juveniles through personal 
counseling, service referral and brokerage. 

Caught in the middle of this conflict between law 
and social work in the Juvenile court is the proba
tion officer, who alternately hears his role defined 
as law enforcement officer, social worker and pro
secutor." 

Care must be exercised to avoid role conflict. Evalu
ation of the juvenile probation system to determine 
how a probation officer can better function in this 
role has been identified by the 1977 Criminal Justice 
Plan for New Jersey as a current need. 

To enable juvenile probation officers to function at 
peak effectiveness, training is essential. However, 
specialized training and orientation for juvenile pro
bation officers has been insufficient. Orientation and 
training should be provided in the areas of individual, 
group and family counseling and therapy techniques; 
vocational assistance; crisis intervention; human 
relations; juvenile law and the legal rights of juve
niles. Training should be geared toward increasing 
the capability of juvenile probation officers to mo
bilize services, develop referral procedures and 
coordinate availability and use of community re
sources. I n addition, ongoing in-service training is 
needed to enhance the professional development 
and capabilities of juvenile probation officers. 

The rehabilitative efforts of juvenile probation offi
cers should take many forms from direct casework 
counseling to the secur.ing of special community ser
vices for the juvenile and his or her family. The deve
lopment of innovative probation projects to provide 
more specialized involvement with juveniles and 
their families is currently needed. Research findings 
have encouraged exploration of more productive 
ways to deploy personnel and the probation team ap
proach is considered by many to be an effective way 
of organizing probation services for juveniles. Pro
bation teams are based on the concept that "differ
ent services required by different children should be 



, 
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provided by different kinds of personnel."12 Probation 
teams may use an experienced probation officer as 
a team leader, additional probation officers, coun~ 
selors, paraprofessionals, probation aides, remedial 
education teachers, employment specialists and in~ 
digenous community worker is to provide coordinated, 
individualized services for juveniles. 

Another possibility for improved service delivery 
is scattered site or decentralized probation offices 
which are designed to bring probation services d;
rectly into the community where they are mo~t 
needed. Under this approach, it is easier to reach the 
whole family, services are more accessible, more 
home visits are possible and the atmosphere and 
operation appear less threatening. By becoming a 
community resource, probation officers are more 
likely to involve the family in rehabilitative attempts 
and be more keenly aware of the juvenile's SOCial 
environment. 

Residential and Foster Placements 
Juvenile judges increasingly are seeking residen

tial and community treatment alternatives to incar
ceration. A study undertaken by the Bureau of Re~ 
search, Planning and Program Development of the 
Division of Youth and Family Services reveals that 
the number of juveniles placed in institutions and 

facilities for various purposes in New Jersey during 
the last ten years has remained relatively con
stant. 13 As shown in Table 2, the number and propor
tions of commitments made to Divison of Mental 
Retardation institutions and State and local mental 
hospitals has remained relatively stable; commit
ments to correctional institutions have decreased 
and the number and proportion placed in residential 
treatment has significantly increased. The decline in 
correctional commitments is most eVident in 1974, 
when the new juvenile code prohibiting the confine
ment of status offenders in correctional institutions 
came into effect. This leads to the conclusion that 
residential treatment has assumed responsibility for 
a large proportion of those juveniles who, prior to 

1974, would have been committed to a correctional 
institution. As the use of institutional dispOSitions 
declines in favor of residential treatment, a variety of 
residential programs (and nonresidential programs 
as well) is needed to ensure available dispositions 
match the needs of juveniles adjudicated delinquent. 

A 1974 needs/resource analysis of New Jersey's 
method of providing residential treatment for delin
quent an<;! other children uncovered a critical need 
for more community residential facilities and 
structured day care programs. 14 The findings of the 
study continue to hold true today. The analysis also 

Table 2 

Correctional Number 
Institutions Percent 

DYFS-Resi- Number 
dential Percent 
Treatment 
State and Number 
County Mental Percent 
Hospitals 

Div. of Mental Number' 
Retardation Percent 
Institutions 

Total Number 
Institu- Percent 
tionalized 
Juvenile 
Population 

Instituti<.malized Youth Compared by Type of Insfitution 
for the Last Ten Fiscal Years 

Institutionalized Youth in New Jersey End of Fiscal Year 

1975 1974 1973 1972 1971 1910 1969 1968 1967 

666 663 1067 1168 1141 1096 1159 1039 1334 
13.4 14.1 21.1 22.4 21.8 22.7 25.6 22.9 26.8 

2155 1760 1598 1500 1285 1048 817 (817)* (817)" 
43.6 37.4 31.5 28.7 24.5 21.7 17.9 18.0 16.4 

412 427 408 397 480 570 517 534 (534)" 
8.3 9.1 8.0 7.6 9.2 11.8 11.4 11.8 10.7 

1705 1862 1996 2156 2330 2117 2059 2138 2291 
34.5 39.5 39.4 41.3 44.5 43.8 45.2 47.2 46.0 

4938 4712 5069 5221 5236 4831 4552 4528 4976 
100 100 100 100 100 100 100 100 100 

1966 

1420 
28.7 

(817)* 
16.5 

(534)* 
lO.8 

2185 
44.1 

4956 
100 

Source: "Delnstitutionallzation in New Jersey: A National Model?," prepared by Kenneth Stevenstln, Bureau of Research, Planning 
and Program Development, Div. of Youth and Family Services, Dept. of Human Services, p. is . 

Numbers may not add due to rounding. • Estimated. 
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revealed that the Division of Youth and Family Ser
vices (DYFS), which arranges residential treatment 
primarily through purchase of service for a variety of 
children, experienced problems in placing 39% of its 
cases.1~ These cases were primarily those children 
who exhibit aggressive or acting out behavior or are 
considered difficult to place. Program shortages 
combined with placement difficulties has resulted in 
the frequent use of out of state facilities, inappro
priate placements and lengthy delays in obtaining 
placements. 

Placing a juvenile out of state hinders main
tenance of family continuity and the juvenile's suc
cessful return to his or her natural social environ
ment, I n addition, there are no federal standards to 
regulate the activities of child care institutions. Many 
state requirements are lax, making it difficult for 
other states with high standards, such as New Jer
sey, to enforce their regulations on facilities located 
elsewhere. 

The possibility for abuse of a juvenile's rights 
increase when they are sent out of state, due to the 
inability to maintain close supervision. It has been 
said that "the fault lies not with private owners [of 
residential programs] but rather with state legisla
tures that, failing to provide children of their state 
with good local programs, send them off to distant 
facilities and then are unable or unwilling to inspect 
these facilities adequately. "16 The consequences of 
out of state placement have yet to be fully realized. 

Many around the country are beginning to advo
cate that out of state placements are detrimental, 
unnecessary and should be stopped. Several states 
such as Illinois and Massachusetts have sought to 
eliminate the practice. When forced, states have 
found alternative arrangements and placements for 
that population previously destined for out of state 
facilities. Similar proposals are gaining popularity in 
New Jersey along with recommendations to evaluate 
existing in-state facilities and expand their treat
ment components in order to accommodate all or 
most of those juveniles presently being sent out of 
state. 

Occasionally children remaining in New Jersey are 
placed inappropriately in institutions and programs 
simply because the facilities have available bed
space. Such commitments are yet another indication 
of the need for an improved residential placement 
system for juveniles, especially those considered 
aggressive or hard to place. An overall coordinated 
plan for a statewide residential system as well as a 
complex of residential programs with gradations in 
services and struc.:tured living environments is 
needed. 

Another major problem in the provision of residen
tial placements is the accompanying delay. Contribut
ing factors include the time required for testing the 
juvenile, finding a suitable placement and procuring 
the necessary funds. The number of residential pro-
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grams available to the Division of Youth and Family 
Services for placing children referred through the 
courts or other means is limited. I n choosing a place
ment, caseworkers may consider only those facili
ties which are approved by the Division and are 
within its funding range. The procurement of funds 
for placement purposes is itself a complex and con
troversial procedure, which limits program availabi
lity and delays the process. The longer a juvenile's 
placement is delayed, the less urgent his or her 
situation is likely to be viewed. 

Another residential alternative is the placement of 
the juvenile in foster care. In the majority of cases, 
foster care placements are made on a voluntary 
basis; that is, parents agree voluntarily to place their 
children with a foster family. Voluntary placement 
procedures have been the subject of recant debate 
and the need for objective review of foster place
ments and for protection of the civil rights of parents, 
children and foster' families has been voiced. Many 
believe New Jersey's present system does not pro
vide sufficient accountability and that the potential for 
violating client rights is high. 

Statistics prepared by the Bureau of Research, 
Planning and Program Development of the Division 
of Youth and Family Services indicate that a. substan
tial number of children come in contact with the 
foster care systemY Annually, apprOXimately 5,400 
new cases needing out of home placement come to 
the attention of the Division. At anyone time, there 
are approximately 12,000 children in out of home 
placement, 10,378 of whom stay for at least six 
months. At the end of 1976, approximately 9,364 of 
the children in placement had been in out of home 
placement for at least 12 months, 8,460 for at least 
18 months and 7,558 for at least two years. Approxi
mately 15,261 children had a change of placement 
during the same year. Seventy-five percent of all out 
of home placements are made without court review 
or contact. 

Voluntary foster care arrangements, because of 
their temporary nature, can create undue emotional 
hardships for the parties involved. Although place
ments are voluntary, some parents may feel forced 
by caseworkers to place a child out of fear of having 
all children removed, Often it takes months for a 
parent to have his or her child returned home, even 
though the placement is temporary. In addition, 
parents may not know how to get their children back, 
for there exist no specific or written conditions to 
indicate what the parents must do to have their child 
returned home. 

Removal from the home may also be traumatic 
for the child. Temporary placements may last for 
years, thus straining relations with natural parents 
yet discouraging the formation of strong emotional 
ties with'the foster family. Foster parents also en
counter emotional strain since arrangements are 
"temporary." Difficulties multiply when natural 



parents are unwilling to terminate parental rights 
which would free the child for adoption by the foster 
parents yet also refuse to accept their children. Many 
authorities have come to the conclusion that lengthy, 
nonpermanent foster placements where neither the 
child nor the natural parents receive services leading 
to a reunion of the family should not be permitted. 
Moreover, as courts begin to recognize certain legal 
rights of foster parents and award them legal custody 
of their foster children, the legal implications ror New 
Jersey"s voluntary placement system are immense. 

Corrections 

One of the most serious and frequent complaints 
regarding New Jersey's method of handling juveniles 
is that the juvenile justice "system" is fragmented. 
The needs of juveniles and of the agencies, organiza
tions and institutions which are responsible 10r them 
traditionally have been designated a lesser impor
tance than those of adults. 

To counteract these notions and to ensure that 
juveniles receive, at the very least, services and 
resources equal to those of adults, a move to separ
ate juvenile components from their adult counter
parts permeates juvenile justice system reform 
efforts. I n the same spirit, State and national autho
rities advocate a separate identification and adminis
tration of juvenile correctional institutions, services 
and programs. Many suggest the recently created 
Department of Corrections establish a separate juve
nile division to ensure the needs of juveniles commit
ted to the care and custody of the Department are 
adequately met. 

Juvenile correctional services in New Jersey cur· 
rently consist of correctional institutions, community
based correctional programs and parole or aftercare. 
While sharing many interrelated problems, these 
three components of juvenile corrections are suffi
ciently distinct to warrant separate treatment. 

A. ,Juvenile Correctional Institutions 

Juvenile correctional institutions, despite improve
ments, remain the most visible and vulnerable of 
juvenile justice system components. They are fre
quently the focus of the system's inability to reha
bilitate. While institutions offer temporary protection 
for tho community by romoving threatening juveniles 
they make the eventual reintegration of such juveniles 
that much harder. To compensate for these negative 
and at times defeating aspects, many including the 
NAC, suggest "there must be a continuing effort to 
minimize inherently negative aspects" of incarcera
tion. 18 

Studies indicate that the younger offenders are 
upon entering an institution, the longer they are 
incarcerated, or the further they progress into the 
juvenile justice system. the greater the chance of 
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failure. i9 A five-year nationwide study of Juvenile 
corrections undertaken by the National Assessment 
of Juvenile Corrections project found a close rela
tionship between length of stay and recidiVisrn. 20 The 
study revealed that "the more 'hardened' the incom
ing youth, the longer they are likely to stay; the more 
long-timers in a program, the greater its proportion of 
increasingly hardened veterans." Data compiled by 
the project also strongly suggested that "it is youth's 
influence upon one another - rather than staff 
behavior or program facilities - that is mainly respon
sible for the vicious cycle. "21 

Although correctional institutions may offer 
temporary protection to society, it is generally agreed 
that the best and most permanent way to protect 
society and deter future criminality is to rehabilitate. 
Juvr'niles confined to correctional institutions are 
most in need of rehabilitation, yet their confinement 
is perhaps the greatest obstacle to rehabilitative 
efforts. Moreover, the possibility of attempting to 
rehabilitate anyone involuntarily incarcerated is 
questionable. 

The problems of juvenile correctional institutions 
and the negative effects of incarceration lead many 
to conclude that only certain types of youth should be 
committed to correctional institutions. The National 
Assessment of Juvenile Corrections project joins 
others in recommending that incarceration be used 
only for those offenders whose offense patterns pro
vide unequivocal grounds for believing that institu
tionalization is necessary to protect the community or 
for those repeaters for whom all other alternatives 
have been tried without success.22 In a similar vein, 
it i::; frequently recommended that 

institutional confinement should be used only as a 
last resort and for as brief a time as possible; and, In 
disposing of borderline cases where neither probation 
nor confinement is clearly indicated, juvenile court 
judges should act on the assumption that the best 
chance for rehabilitation lies with probation. 23 

One of the most controversial problems facing 
New Jersey's juvenile correction component is the 
continued housing of adult and juvenlie offenders in 
the same institutions. Currently approximately 400 
juveniles are incarcerated in the Youth Correctional 
I nstitution Complex along with adult males up to age 
30. Many State and national authorities including the 
New Jersey Legislature and United States Congress. 
have called for the separation of adult and juvenile 
offenders. However, New Jersey statutes designat
ing age limits for commitments to correctional facili
ties which allow juveniles and adults to reside in the 
same facility have not been amended and the prac
tice still continues. 

A juveniie's initial experiences in correctional 
!nstitutions are usually confined to a.reception unit or 
cottage. Here the juvenile is again subjected to 
diagnosis, testing and evaluation for the purpose of 
assignment to a particular correctional facility and/or 



program. The recept.ion process, usually lasting four 
to six weeks is commonly referred to as "dead time," 
for while juveniles are confined to reception, they are 
segregated from the rest of the institution population 
and from ongoing programs and special services as 
well. Even after a careful and thorough evaluation of 
the juvenile and determination of needs, assignments 
may be based not on need but on available bed space 
and program openings. 

Frequent complaints of the reception process are 
that it is duplicative of other evaluative efforts and 
that it is too lengthy. If the types of services avail
able in all of the correctional facilities and programs 
were known at the time of court disposition, juveniles 
committed to the care and custody of the Department 
of Corrections could be immediately transferred to 
the facility, level of custody or program best suited to 
their needs. Many correctional authorities are begin
ning to advocate just that. It is suggested that the 
centralized reception process be eliminated in favor 
of immediate and direct assignment of the juvenile 
to the most appropriate type of program. 

A key component of any assessment and assign
ment mechanism is the development of indiVidualized 
treatment plans. Such plans should be based on the 
particular needs of each juvenile and should serve to 
guide his or her correctional experience during the 
course of commitment. Treatment plans also facili
tate the review, monitoring and dvaluaticn af institu
tional programs. 

Endemic to all correctional programs for the ahild 
Which extend over any significant period of time is the 
question of monitoring both the programs and the 
child's reaction to them. It is necessary to review 
what progress the child is making in order to deter
mine whether the reasons for placing him in a particu
lar program are being borne out by experience. 24 

Treatment plan)'> can only be as good as the re-
sources available in correctional facilities. The lack 
of varied and differentiated treatment services within 
correctional institutions is a continuing problem. 
This is most evident for female offenders and those 
offenders with particular individual needs. The 1977 
Criminal Justice Plan for New Jersey points out that 
"on the whole, the juvenile with severe learning 
handicaps, the sex offender, the mentally retarded 
juvenile and the violent or psychotic youth receive 
primarily the same service interventlon."25 Moreover, 
female offenders not only do not have specialized 
services and programs, but also there are insuffi
cient numbers of female staff to supervise them, 
resulting in the occasional assignment of male cor
rectional staff for such purposes. Two years after the 
Training School for Girls, New Jersey's only institu
tion strictly for female juveniles, was closed due to an 
insufficient population, the number of girls housed at 
the Jamesburg Training School cottage designated 
for females has since doubled, causing severe over
crowding. More staff and program resources are 
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needed fOr the female juvenile offender. Since 
females are a minority in the juvenile offender popu
lation, the 1977 Criminal Justice Plan for New Jersey 
and other sources point out that there must be con
stant vigilance to ensure their needs are being met by 
the correctional system. 

Committing a juvenile to the care and custody of 
the Department of Corrections imposes a duty upon 
the Department to provide needed services to facili
tate the juvenile's reintegration into his or her home 
community. Whereas most incarcerated juveniles 
will be returning to their family and community, it is 
important that they retain ties. Ongoing contact with 
families and friends, however, is limited. Weekend 
furloughs to maintain family and community contact 
such as is used at the Skillman Training School for 
Boys, should be available for juveniles in other insti
tutions as well. 

I n line with reintegration goals, juvenile correction
al institutions should be built as close as possible to 
the community they serve. However, the geographic 
location of New Jersey's correctional institutions 
makes gradual reintegration difficult and may even 
be incompatible with a mission of services delivery. 
At the time of construction, isolationist philosophies 
dictated locating correctional installations far from 
major population areas. The result was the establish
ment of juvenile correctional "colonies" in rural 
areas of New Jersey, the location of which often 
inhibit continuity of relationships and community 
interaction. Most families must travel great distances 
to visit their children. Locating correctional institu
tions near the communities from Which they draw 
their population would facilitate family visits and 
involvement, the use of community resources and 
volunteers and, eventually, the juvenile's reintegra
tion. 

Flexibility in correctional programs for juveniles is 
important to ensure the needs of juveniles are met. 
There is a tendency to consider the juvenile correc
tional population as homogeneous when it is actually 
diverse with regard to background and need. No 
single model of rehabilitation or treatment technique 
has proven singularly effective with all juveniles, and 
for this reC)son, a variety of approaches and services 
should be a\laiiable. To achieve maximum flexibility, 
juveniles sho\.lld, where appropriate, be transferred 
between juvenll<7 correctional f-acilities and commu
nity programs II; accordance with need. W'rl&re 
desired services arb not availClb!e thrc:.lgh existing 
correctional programs, the Department of Correc
tions should rely on the purchase of services from 
other sources. 

Purchasing community services wherever possible 
should reduce institutional costs and help avoid dup
lication. NAG suggests further that states should be 
authorized to subsidize construction and operation of 
private community residential programs.26 Others :ad
vise also that, for proper administration, states 



should have the authority and resources to establish 
standards and to monitor and evaluate community 
programs providing services to correctional agen
cies. 

Often institutional programs stress conformity and 
routine rather than preparation for release into the 
community. Daily activities of most incarcerated 
juveniles scarcely resemble behavior required for 
successful community living. Conformity and routini
zation increase in proportion to the size and popula
tion of juvenile institutions, and operational needs 
tend to become primary. Authorities have noted that 
institutional life can be dehumanizing and may sub
merge juvenile inmates in a variety of subcultures.27 

To minimize the negative effects of large institu
tional populations, authorities agree that juveniles 
should be separated and oriented into as many small 
groups as possible, surrounded by a nucleus of well
trained, experienced staff. The use of small living 
units maximizes interaction between staff and youth, 
fosters development of interpersonal relationships 
and provides the opportunity for a diversity of treat
ment techniques. 

Grouped living units elicit a team approach to 
staffing. Under a team concept, all staff share cor
rectional and treatment responsibilities. A team of 
four to six staff members are responsible for pro
viding decentralized programming, case evaluation 
and management for a small group of juveniles. As 
such, the living unit and treatment team combine to 
form a therapeutic community in which rehabilitative 
efforts are enhanced. The team treatment approach 
operates successfully at the Training School for 
Boys-Skillman and the technique should be repli
cated in other correctional institutions. 

Group techniques for modifying anti-social 
behavior patterns have come into frequent use in 
recent years and have generally proven effective. 
Techniques such as guided group interaction are 
based on the assulilption that peer relationships are 
a significant factor ir1 forming delinquent behavior. 
Group counseling efforts generally locate the source 
of an individual's antisocial behavior and seek to 
bring about change. Many New Jersey correctional 
programs place therapeutic emphasis on group inter
action and counseling efforts and many suggest this 
emphasis should be expanded. The American Cor
rectional Association states: 

The most promising of programs seek to increase 
self-awareness through group experience in which 
the individual works with both staff and peers to 
increase understanding of meanings and deter
minants of his own behavior.2B 
The institutional environment hardly resembles 

that from which the juvenile comes or to which he or 
she will be returned. The dependency fostered by 
institutional life frequently inhibits behavior expected 
a~1d needed for normal community living. Many now 
recognize that the inmate role should be kept at an 
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absolute minimum in order that more normal roles 
can later become dominant. A frequent recom
mendation to facilitate normal development is the 
elimination of segregation by sex, as it is now con
sidered archaic. A sexual identification can be a 
critical element in maintaining stable behavior pat
terns, especially for juveniles in the process of form
ing sexual identifications. This is difficult if not impos
sible without contact with the opposite sex. Similarly, 
the ability of juveniles to keep personal possessions 
and wear their own clothing "may be a major source 
for maihtaining some continuity between the self 
he knew on the outside and his self-perception on the 
inside."29 

One of the most important components of juvenile 
correctional institutions is the education program. 
Most juvenile offenders are chronic failures In many 
aspects of life - they have failed in School, in family 
relations, even in crime. Educational programs 
should seek to provide experiences with success and 
personal achievement, especially in areas where it 
has never been experienced. 

The varying lengths of stays and wide range ·of 
needs for juveniles committed to correctional facili
ties dictate that individual education plans be devel
oped for each juvenile. I n addition, intensified in
struction is essential to provide the individual atten
tion and group emphasis required to meet the special 
educational and behaVioral needs of juveniles in 
institutions. Any achievements acquired in the institu
tional classroom may be lost, however, if credits or 
levels obtained are not transferred to the public 
school system upon the juvenile's return to tha com~ 
munity. Not all institutional schools or programs are 
fully accredited nor are earned credits necessarily 
transferred to the juvenile's school. These problems 
need the attention of correction and education agen
cies for resolution. 

The content of institutional educational programs, 
due to the special needs of its students, shOUld be 
enriched to help juveniles adjust to living outside the 
institution. The 1977 Oriminal JUstice Plan for New 
Jersey notes the need to include knowledge of con
sumer and legal rights and familiarization with rele
vant community resources. 

Health care is another factor which should be con
sidered an integral part of the juvenile's overall treat
ment or rehabilitative program. In line with increas
ing rights of those incarcerated, every juvenile com
mitted to q. correctional institution should have avail
able cOrr',prehensive medical, dental and mental 
health &are. To facilitate availability, several authori
ties have called for federal legislation to authorize 
medicaid payments for needed services received by 
juveniles in state institutions. 

All of the various components of correctional insti
tutions should be geared toward rehabilitation. As the 
American Oorrectional Association points out, the 
challenge facing corrections today "is to integrate 



the various kinds of programs into a meaningful 
whole in which each is related to and reinforced by 
the other. "30 Such is not always the case, however, 
due to competing Interests and objectives. Moreover, 
there Is a considerable time lag in corrections be
tween a change in philosophy and a change In actual 
practice. The following pOints out the direction 
needed in juv~nile correctional Institutions: 

The delinquent in a correctional institution must: 
understand what behavior Is expected of him and of 
others In that situation; understand the consequences 
of both violating and accepting these expectations; 
understand what he loses and what he gains in either 
case; perceive a real difference in the two alterna
tives; understand his role in the consequences; and 
understand that, ultimately, no one controls his role 
but himself. Treatment means correction only if it 
goes beyond diagnosis and theoretical remedies to 
active, consl$tent, open-minded programs to awaken 
and encourage Individual responsibility.31 

B. Community-Based Correctional 
Programs 

A considerable portion of juveniies committed to 
the care and custody of the Department of Correc
tions do not require a full security placement. Many 
are placed in smaller, more open facilities in the 
community, ranging from residential treatment 
centers to foster home placements. However, more 
juveniles could be placed in the community in pro
grams which are better suited to their needs and 
which are less costly, both in terms of dollars and 
individual growth &nd development, if more programs 
were available. An expanded network of community 
correctional and treatment programs is urgently 
needed. 

Community-based correctional programs generally 
consist of residential and nonresidential alternatives 
to institutions, programs to provide guidance and sup
port as a reintegrative aid for juveniles released from 
institutions, and those which serve to enhance the 
efforts of other rarabilitative programs such as pro
bation. Unfortunat~ly, there have been few resources 
committed to strengthening existing programs or to 
developing new and more effective techniques. What 
programs do exist frequently impose restrictions 
which further decrease program opportunities. For 
example, certain State community correction pro
grams impose selective admission criteria or limit 
their potential population to only juveniles from either 
the Jurisdiction in which the facility is located or from 
specified catchment areas. Many group homes con
fine their population to juveniles who have not had 
previous commitment to a correctional institution or 
residential facility. Consequently, juveniles who no 
longer need the structure of more intensive commu
nity programs or who are paroled from institutions 
are ineligible. 
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Currently there are few day care and halfway 
houses which serve as alternatives to incarceration 
for those juveniles committed to the care and cus
tody of the Department of Corrections or which can 
be used as reintegrative measures for juveniles re
leased from correctional institutions. More locally
run facilities which are supported by State and local 
government finances are needed. The 1977 Criminal 
Justice Plan for New Jersey points out the need for 
development of a "continuum of residential facili
ties,"32 to include short-term secure en'.ti~l')nments for 
juveniles who cannot be contained in an open residen
tial facility and also group homes for those who are 
not yet ready to return home or for totally independent 
living. 

Resistance to community correctional programs, 
especially from the public, has impeded the develop
ment of such programs and must be counteracted. 
The continued and extensive development of com
munity alternatives, many suggest, requires that 
administrators and legislators be made aware of 
these problems and create conditions favorable for 
their expansion. 33 I n addition, the replication of suc
cessful programs and demonstration projects would 
help build positive opinions regarding community 
treatment. Many advocate that new community pro
grams must be integrated into the mainline of cor
rections if they are to succeed. Allied social service 
agencies and the public must be involved in the early 
stages of planning efforts to ensure citizen under
standing and support and thus reduce opposition or 
resistance to community correctional efforts. 

A community location, however, is not enough. 
Programs must be oriented toward the community so 
that they do not become small, isolated islands sur
rounded by, but not a part of, ttle ~ommunity. Com
munity progrf,1,ms Should rely on local resources for 
all or a majority of their needs: supplemental staff 
and VOlunteers; social, cultural and recreational 
outlets; professional services; school and job coun
seling and placement opportunities. Correctional 
administrators have found that the less artificial 
the treatment environment, the more realistic the 
rehabilitative approach. Thf) community's involve
ment with and concern for local correctional pro
grams would enhance their potential for rehabilitation 
and s(,!bsequent benefit to the community. 

Such facilities, which offer intensive treatment but 
are limited to a few children, will become more com
mon as communities assume more responsibility for 
all their residents - not only delinquents but the re
tarded, mentally ill and other 'problems' who have 
be~!n sent miles from home and family to large and, 
too often, inadequate institutions. 34 

S~veral states have had positive results with a 
variety of new and different programs, many of which 
could prove equally successful here. The feasibility 
of replicating these programs should be seriously 
considered. These include the following: 



I n Colorado: 
• Closed adolescent treatment centers - psychia

trically-oriented centers for severe behavior 
problem youth. 

III Youth diagnostic and halfway houses - non~ 
residential day treatment. 

In Oklahoma: 
• Youth intern program for juveniles returning 

from correctional institutions. 
• Youth employment subsidy programs - provides 

full-time employment of dropouts as institution 
alternative, with wages subsidized for first six 
months as incentive to employers. 

In Massachusetts: 
• Intensive care programs for serious, hard-core 

offenders in small individual settings in com
munity. First three to nine months spent in 
secure setting followed by less structured en
vironments, transitional foster homes and com
munity supervision. 

• Structured treatment centers offering secure 
residential treatment for small groups of repeat 
serious offenders. 

• Sp'ecialized residential treatment programs for 
small groups of youth in need of psychiatric 
treatment due to aggressive and violent behav
ior. 

In Pennsylvania: 
• Group home prerelease centers to serve as 

transitions from institutional life to freedom in 
community. 

In Michigan: 
• Nonresidential attention centers to help inte

grate offenders into educational and employ
ment structures of community. 

• Permanent sm::lll group placement facilities as 
alternative living arrangements for juveniles 
who have demonstrated a repeated inability to 
function in family placement. Leads to inde
pendent living. 

<9 Special treatment facilities offering short-term 
placements for retarded, mentally-ill, emotional
ly disturbed, drug users. 

C. Parole or Aftercare 
It has often been noted that "the need to imple

ment extensive correctional resources at the crucial 
transition from institution to aftercare is clear but 
the task is not an easy one."35 Too little attention 
has been devoted to the needs of juveniles during the 
difficult adjustment period following release from the 
institution. There exists a lack of preparation, ap
propriate resources and coordination of such re
sources as are available. 

Parole is frequently "society's last chance to pre
vent delinquents from becoming adult criminals."36 
However, it is commonly considered as the correc
tional process' weakest link. The success or failure 
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of institutional rehabilitative attempts depe.nds to a 
great extent upon the quantity and quality d.f parole 
or aftercare services. Adequately organJied and 
financed aftercare programs are ess.ential to com
plete the treatment process begun in the Institution. 
Tl1e American Correctional Association points out 
a common source of frustration: "Youth who are 
given help and treatment in a correctional facility 
subsequently are returned to the very environment in 
which their problems developed, and with little In the 
way of continuing support, control or practical 
assistance. "37 

The fragmenta'tion associated with the juvenile 
justice process in generalis especially evident during 
the parole or aftercare phase of corrections. Current
Iy, res~onsibility for parole supervision [s divided 
between two State departments-the Department of 
Human Services, Division of Youth and Family Ser
vices and the Department of Corrections, Bureau of 
Parole. The Division of Youth and Family Services 
assumes responsibility for paroled juveniles under 
the age of 14 and those 14-16 year olds who it is 
felt are appropriate for Division supervision. The 
Bureau of Parole is responsible for most 14-16 year 
olds and all those over age 16. The State Law En
forcement Planning Agency and others suggest there 
is need for consolidation of parole supervision for 
juveniles under one administrative body. 

Currently, the transition from in$titutionalization 
to parole supervision is, for the most part, abrupt 
for juveniles. Parole planning and preparation for 
release should begin as soon as the juvenile is ad
mitted to a correctional institution, rather than a 
few days prior to actual release. Preparation for re
lease should be an ongoing process to ensure that 
juveniles are not confined any longer than absolutely 
necessary. Juveniles who may need residential 
placements or alternative living arrangements should 
be identified as soon as the need arises. As the I h
stitute of Judicial Administration points out, "it some
times happens that even when restraint is no longer 
required the child is kept in custody because of a 
corrections decision that his home is not 'ready' or 
'right.' "38 

As a form of community supel'vision, parole suf
fers many of the same problems associated with 
probation-high caseloads, inability to provide 
enough intensive supervision and lack of specialized 
support services. Since parole 'combines aspects 
of supervision and treatment, parole or aftercare 
staff also experience role conflict similar to that of 
probation officers. There is a difference between the 
juvenile on probation and one on parole. Upon re
lease, the labeling and alienation resulting from in
stitutional confinement can become signif,.tai1t 
barriers to rehabilitation and reintegration for the 
paroled juvenile. Thus, although probationers and 
parolees have similar needs, these needs are more 
intense for the juvenile paroled from a correctional 
institution. 



New Jersey's Status in Comparison With the National Standards 

Much is encompassed under the subject of juve
nile dispositions and corrections and for this reason, 
comparisons are drawn with national recommenda
tioM relating only to those areas which served as the 
focus of the Advisory Committee's study arid de
liberation. Although there exist several older stan
dard-setting efforts, New Jersey's juvenile disposi
tion and corrections phase is compared primarily 
with the contemporary efforts of the National Ad
visory Committee Task Force on Juvenile Justice and 
Delinquency Prevention (NAC), and the institute 
of Judicial Administration/American Bar Association 
Joint Study Commission (IJA/ ABA). 

Dispositions 
Disposition standards proposed by IJAI ABA 

and generally endorsed by NAC are based on several 
underlying principles which represent radical de
partures from traditional juvenile justice philosophy. 
IJAI ABA and NAC reject the philosophy of indeter
minate sentencing for juveniles and propose, in its 
stead, that juvenile offenses be classified into five 
categories, each with a different maximum permis
sible length of sanction. Within these maxima, 
"sanctions imposed by the courts should be 'appro
priate to the seriousness of the offense, as modified 
by the degree of culpability indicated by the circum
stances of the particular case, and the age and prior 
record of the juvenile.' "39 IJAI ABA also rejects 
the rehabilitative ideal and its standards are based 
upon the notion that coercive sanctions are punish
ment and, as such, ought to be appropriate to the 

. seriousness of the offense. Thus, only modest re
habilitative attempts are advocated in IJAI ABA's 
standards. NAG, on the other hand, is not quite as 
willing to I enounce rehabilitative ideals and therefore 
offers extensive recommendations to enhance the re
habilitative potential of juvenile dispositional pro
grams. 

The philosophy of Npw Jersey's juvenile law and 
its juvenile justice 3ystem has long been rooted in 
the concepts of rehabilitation and best interests 
of the juvenile, and there has been little if any move
ment to abandon them. Punishment is not acknowl
edged as a purpose of dispositions although some 
feel it is frequently a consequence. New Jersey's 
juvenile code expresses the purposes of juvenile 
court dispositions as follows: 

a. To preserve the unity of the family whenever 
possible and to provide for the care, protection and 
wholesome mental and physical development of 
juveniles coming within the provisions of this act; 
b. Consistent with the protection of the public inter
est, to remove from children committing delinquent 
acts certain statu'!ory consequences of criminal be
havior, and to substitute therefore an adequate pro
gram of supervision, care and rehabilitation; 
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c. To separate juveniles from the family environ
ment only when necessary for their health, safety or 
welfare or in the interests of pub"c safety (N.J.S.A. 
2A: 4-42). 

In New Jersey, juveniles are committed to cor
rectional facilities for an indeterminate term not to 
exceed three years or the maximum provided by law 
if less than three years for such offense if committed 
by an adult (N.J.S.A. 2A:61 (h) ) .40 There is no mini
mum amount of time that a juvenile must be con
fined, which is the essence of indeterminate sen
tencing. Although IJAI ABA and NAC endorse speci
fied maximum sentences for juveniles (IJAI ABA 
sets the uppermost maximum at two years), they 
make no mention of required minimum sentences. 
In this sense, New Jersey is consistent with national 
recommendations. 

Despite contrary philosophies, there are several 
IJAI ABA and NAC standards which can be evaluated 
in the context of New Jersey's system. I n regard to 
the dispositional hearing, both the original and cur
rent NAC and IJAI A3A recommend that it embrace 
all of the due process protections inherent in adult 
sentencing hearings. New Jersey law does not 
clearly specify what due process protections are to 
apply at the dispositional stage, except to say that 
the right of due process of law shall be applicable 
in cases arising under the juvenile code as in cases 
of persons charged with crime, (N.J.S.A. 2A:4-60) 
In practice, juveniles generally are afforded the same 
protections as aduits which include the right to 
counsel; presentation of evidence, witnesses and 
argument supporting a particular disposition; cross
examination of witnesses; questioning of documents 
and examination of the preparer of any pre-disposi
tion report. 

In Disposition Standard 14.7, NAC recommends 
dispositional hearings be held within 30 days of ad
judication. IJAI ABA is unclear since one standard 
suggests only that hearings be held as soon as prac
icable after adjuciation and any pre-dispositional 
conference which does not result in a dispOSitional 
agreement whereas another recommends disposition 
hearings within 15 days of adjudication. New Jersey 
law stipulates no time limit for the holding of a dis
positional hearing. 

I n Disposition Standards 5.1 and 5.2, IJAI A8A 
encourages jurisdictions to experiment with various 
forms of pre-disposition conferences. Such confer
ences may be used to identify potential controversies 
regarding dispositional facts and facilitate a dis
position mutually acceptable to all parties. Pre
disposition conferences in juvenile matters as rec
ommended currently do not exist in New Jersey. 

IJA/ ABA and NAC recommend the juvenile, de
fense counsel, the parents, guardian or custodian 



and the prosecuting $ttorney be present at all stages 
of the dispositional proceeding. Where parents fail 
to appear, a guardian ad litem should be appointed. 
Court Rule 5:8-8 states that parents, guardians or 
persons having custody, control and supervision over 
the juvenile shall be necessary parties to proceed
ings in all juvenile matters. There is no requirement 
to appoint a guardian ad litem if parents, guardians 
or custodians fail to appear. New Jersey law does 
not specify who is required to appear at dispositional 
hearings although all of the above mentioned parties 
with the exception of the prosecuting attorney are 
generally present. 

Several standards dealing with pre-disposition 
reports are offered by NAC and IJA/ABA. In Disposi
tion Procedures Standard 2.2, IJAI ABA recommends 
no pre-dispositional investigation be made until 
after adjudication unless the juvenile and defense 
counsel consent. NAC suggests such reports be pre
pared whenever convenient but under no circum
stances should it be turned over to the court until 
adjudicatory proceedings are completed and a find
ing of delinquency made. New .)ersey has no rule or 
statute requiring that the investigation not be initiated 
before a finding of guilt. In practice, however, in
vestigations are not begun until there has been an 
adjudication. Court Rule 5:9-1 (d) stipulates that 
after hearing of a complaint, if the court finds beyond 
a reasonable doubt that the evidence is sufficient to 
support an adjudication, it may order a pre-disposi
tional report to be prepared. IJA/ ABA adds that only 
voluntary statements of the juvenile, made after ad
vised of possible consequences and with right to 
consult with counselor an adult upon whom he or 
she relies, should be used for dispositional purposes. 
New Jersey is generally consistent with remaining 
pre-disposition report recommendations covering 
the type of information to be included, broad sharing 
of such information between parties and exclusion 
of the report from public record. 

It is recommended by both studies that no disposi
tion be imposed unless the resources necessary to 
carry it out are shown to exist. New Jersey law does 
not consider like restrictions. In addition, NAC Dis
position Standard 14.20 and IJAI ABA Dispositions 
Standard 4.1 recommend all publicly funded services 
to which nonadjudicated juveniles have access 
should be made available to adjudicated delinquents' 
and that adjudicated delinquents should have access 
to all services needed for normal growth and de
velopment. Both NAC and IJA/ABA advocate the 
purchase of services to facilitate these recom
mendations. Existing access to service in New Jersey 
dispositional programs does not meet these ideals 
although many programs are beginning to make use 
of purchase of service arrangements to provide 
necessary services. Legislation has recently been 
enacted to permit the Department of Corrections 
to do likewise. 
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NAC, IJAI ABA and other national groups advocate 
use of the principle of the least restrictive alternative 
to guide dispOSitional decisions. Consistent with 
this principle, it is recommended that judges set 
forth on record the reasons for selecting a particular 
disposition and rejecting less coercive measures. 
New Jersey juvenile law does not implicitly embrace 
this principle, nor are judges bound by procedural 
requirements as recommended. 

It is NAC's contention that juveniles whose under
lying problem is mental retardation or illness do not 
belong under the court's delinquency jurisdiction. 
For this reason, separate procedures for handling 
juveniles believed to be mentally ill or retarded are 
recommended. Disposition Standard 14.18 advises 
that whenever a child is believed to be mentally 
ill or retarded, delinquency proceedings should be 
dispensed with and a determination should be made 
according to due process as to the juvenile's mental 
condition. New Jersey law does not require the initia
tion of mental illness or retardation commitment 
proceedings as recommended. For juveniles adjudi
cated delinquent or in need of supervision, available 
dispositions include: placement of the juvenile under 
the care and custody of the Department of Human 
Services for the purposes of receiving services of the 
Division of Mental Retardation; and commitment of 
the juvenile to a suitable institution for the treatment 
of mental illness (R. 5:9-9, N.J.S.A. 2A:4-61). 

Probation 

NAC advocates the designation of a single, separ
ate administrative agency located in the executive 
branch of government to be responsible for the ad
ministration and operation of all juvenile inta.ke and 
corrections. This state agency should be -~harged 
with providing or assuring the provision of all services 
necessary to carry out the pre- and post-dispositional 
orders of the court, to include court intake services, 
probation and parole. This approach is based on the 
belief that an independent agency best highlights 
the problems and needs of juveniles. Probation and 
parole are examined by NAC jointly under the rubric 
of community supervision and a number of standards 
are set forth for effective organization and delivery 
of probation/parole services. 

In New Jersey, probation is a responsibility of the 
judicial branch of government, with a single proba
tion department established in each county to pro
vide probation services to all courts in that juris
diction. In serviCing juvenile courts, probation de
partments are responsible for providing court intake 
services, pre-disposition reports and sl1pervision of 
juveniles placed on probation. Traditionally, pro
bation is a county responsibility in terms of funding 
and administration. The Administrative Office of the 
Courts (AOC) provides technical advice, coordi
nates programs and policy implementation through-. 



out the 21 jurisdictions, arranges statewide training 
programs and stimulates new programs, projects 
and procedures. Parole, on the other hand, is a re
sponsibility of the Department of Corrections, Bureau 
of Parole, and the Department of Human Services, 
Division of Youth and Family Services, both under 
the executive branch of government. 

In Community Supervision Standard 23.1, NAC 
recommends the state agency responsible for intake 
and corrections should provide community super
vision services on a decentralized basis, with work
ers located as close to the community and court as 
possible. Probation departments in New Jersey are 
located in or close to county courthouses. Commun
ity offices currently do not exist. Expressed in a re
cent program for improvement of probation services 
outlined by AOC is the need for satellite contact 
offices established in areas of high caseload density 
to facilitate contact with probationers and their 
families. 

NAC suggests in Community Supervision Standard 
23.2 the primary responsibility of the community 
supervision division should be to implement the con
ditional dispositions of the court. As previously 
mentioned, New Jersey probation responsibilities in 
relation to juveniles are three-fold: intake, pre-dis
position reports and supervision. No one responsibil
ity is declared paramount. 

Procedures for formulating a services plan for 
each juvenile ordered to community supervision are 
outlined in NAC Community Supervision Standard 
23.3. It is recommended that al/ available sources 
of information be used to develop the plan and that 
the juvenile have a voice in determining his or her 
own goals. 

There are no required conditions of probation in 
New Jersey but N.J.S.A. 2A:168-2 states that con
ditions may be included and offers several sug
gested conditions. In practice, a standard set of 
conditions to which additional conditions may be 
added as determined by the court is routinely used 
to guide the juvenile's expected behavior while on 
probation. Standard conditions are permitted under 
R. 3:21-7. Treatment plans jointly developed by the 
probation officer and the juvenile as recommended 
are not in general use. Probationers receive a copy 
of the applicable conditions which is read and ex
plained by the probation officer, whereupon both 
sign a statement that the probation officer has com
plied with this requirement (R. 3:21-7). 

Where specific services .ordered by the court are 
not obtainable, NAC recommends in Community 
Supervision Standard 23.4 that community super
vision staff return the case to the court for further 
dispositional consideration. If the court determines 
that access to all required services is not being pro
vided, it should either order the agency concerned to 
make the reqUired services available, reduce the 
juvenile's disposition to a less severe one that will 
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ensure access or discharge the juvenile (Disposition 
Standard 14.19). There is no similar requirement in 
New Jersey law. NAG also re.Gommends states 
should establish a maximum case10ad ratio for com
munity supervision workers. None exists in New 
Jersey, and juvenile caseloads usually exceed the 
maximum limits of 25 or 35 recommended by proba
tion authorities. 41 

The authority of o/jlnmunity supervision officers, 
NAC contends, centers around the enforcement 
orders of the court. In Community Supervision 
Standard 23.6, it is recommended that, in their 
capacity as officers of the court, community super
vision workers should have peace officer powers to 
include the powers of arrest and search and seizure 
of contraband items. Such powers should not ex
teInd to the carrying of firearms. New Jersey pro
bation officers have the power of arrest, to include 
search and seizure incident to arrest. The carrying 
of firearms by probation or parole officers is frowned 
upon and they are not empowered to do so. 

In regard to noncompliance with court orders, 
NAC recommends in Community Supervision Stan
dard 23.7 that juveniles not be taken into custody 
prior to a hearing to determine if probation should 
be revoked unless: the juvenile poses a threat to 
another; is in danger of physical harm from another 
person and requests protection; or is in imminent 
danger of causing physical self harm. New Jersey is 
not in accord with this standard. N.J.S.A. 2A:168-4 
provides that probation officers, upon the request 
of the chief probation officer, may arrest a pro
bationer without a wair::!!'t. and a commitment by 
such probation officer setting forth that the pro
bationer has, in his or her jUdgment, violated the 
conditions of probation shall be sufficient warrant 
for the detention of such probationer until brought 
before the court. 

NAC Community Supervisior. Standard 23.9 rec
ommends community supervision workers possess 
at minimum a bachelor degree in one of the helping 
sciences. In addition, they should receive 40 hours 
of initial and 80 hours of ongoing training each year. 
New Jersey has po rule or statute establishing a 
college degree requirement for the appointment of 
probation officers. However, appointments are made 
in accordance with standards fixed by the New Jer
sey Supreme Court (R. 1 :34-4) which include the 
requirement of a bachelor degree. 

Probation training courses are offered by AOC 
such as an orientation seminar for newly appointed 
probation officers and advanced courses in skills 
and methods, group counseling, guided group inter
action, supervision, narrative report writing, labor 
relations and middle management. However, New 
Jersey does not meet the recommended required 
number of hours for pre-service and in-service 
training. 

" 
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Residential and Foster Placements 
In its chapter on intake, investigation an~ cor~ 

rections, NAC devotes a section to standards for 
residential facilities for adjudicated delinquents 
committed to the care and custody of the state in
take, investigation and corrections agency men~ 
tioned earlier. These standards are intended to cover 
all types of correctional facilities ranging from 
institutions to camps or ranches, and for this reason, 
they will be described for comparison purposes 
in the Community~l3ased Corrections section to fol~ 
low. . 

NAC offers several standards regarding foster 
home placements; however, they are intended to be 
applied to court procedures for endangered children 
(abused, neglected or abandoned). There are no 
standards dealing with voluntary out of home place~ 
ment. 

One of the disposition options available to juvenife 
court judges is referral to the Division of Youth and 
Famify Services (DYFS), usually Tor purposes of 
residential placement. Approximately 130 residential 
resources, 50 of which are out of state, are used 
for juveniles referred by the court. The 1977 Criminal 
Justice Plan for New Jersey reveals that, as of 
February, 1976, approximately 750 of the juveniles 
in residential placement were located out of State. 42 

DYFS~administered programs available to adjudi~ 
cated juveniles include three residential treatment 
centers and four group care homes. The Division 
relies mostly on contract arrangements with private 
facilities to provide residential services. Since ser
vices to court~referred juveniles are not separate 
from the Division's general child welfare services, 
it is difficult to obtain information and statistics re~ 
garding the number of such juveniles in residential 
placement. 

Corrections 
NAC Standards for Intake, Investigation and Cor

rections are based on the prEtmise that the goal of 
juvenile corrections is to protect the public through 
the reduction of delinquency by seeking to enable 
juveniles to substitute socially acceptable behavior 
for delinquent conduct. IJAI ABA maintains the pur
pose of the juvenile correctional system is to reduce 
juvenile crime by maintaining the integrity of the 
substantive law proscribing certain behavior and by 
developing individual responsibility for lawful be
havior. 

There is no one statement as to the purpose of 
juvenile corrections in New Jersey law although a 
policy of rehabilitation is evident. The 1977-1978 
Fiscal Year budget for New Jersey lists three ob~ 
jectives of correctional institution services, two of· 
which emphasize rehabilitation (see" Administration 
of Corrections" chapter for complete description). 
ThE: juvenile code expressly embodies a rehabilita-
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tive purpose (see page 462). Numerous court deci
sions have upheld a rehabilitative purpose for the 
juvenile justice system and for the control and treat
ment of youthful offenders. 43 

In Corrections Standard 19.1 NAC proposes the 
correctional system should be charged with the re
spor;dibility for carrying out the dispositional orders 
of the court and for planning, developing and imple
menting correctional services and programs. Stan
dards 19.3, 19.4, 19.5 and 19.8 provide a detailed 
explanation of duties and responsibilities for the 
state juvenile intake corrections agency recom
mended in Standard 19.2. These include: providing 
correctional services for juveniles as ordered by the 
court; conducting investigative studies of juveniles 
committed to its custody, periodic reviews of 
juvenile cases, maintaining complete written rec~ 
ords, correctional planning and evaluation. 

New Jersey juvenile correctional services are a 
responsibility of the Department of Corrections. 
Currelltly there does not exist a separate unit or 
division of the Department which has responsibility 
strictly for juvenile corrections although this type 
of departmental organization has been frequently 
recommended. The duties and responsibilities of the 
Department are comparable to NAC's recommenda
tions. 

NAC standards also propose limitations on the 
juvenile correction agency's authority to include: no 
placement of juveniles in institutions designated for 
incarceration of adults or in any mental hospital for 
extended care or treatment and no out of state place~ 
ment without specific court approval. New Jersey 
does not meet this standard. N.J.S.A. 30:4-147 pro
vides that "any male person between the ages of 15 
and 30 years, who has been convicted of a crime 
punishable by imprisonment in the State Prison, who 
has not previously been sentenced to a State Prison 
in this State or any other state, may be committed to 
the reformatory." In addition, N.J.S,A. 30:4-143 per~ 
mits males over age 16 who are convict/~d of murder 
to be sentenced or confined in the StatEI Prison. Cur
rently, about 400 males age 16 and 17 :I:\re housed in 
Yardville and Annandale Youth Corre<'ltlonal Institu
tions along with men up to 30. Although the practice 
is infrequent, statutes currently allow female delin
quents age 16 and over to be committed to the 
Clinton Reformatory for Women, N.J.S.A. 30:4-154. 
Steps are being taken by the Department of Correc
tions to separate juvenile offenders from adult popu
lations. 

As discussed previously, many juveniles referred 
to DYFS are placed out of state. Such placements 
are made without specific court approval or review. 
Although DYFS and the Department of Corrections 
are not part of the same administrative juvenile 
agency as recommended by NAC, the fact remains 
that thir. practice is contrary to recommended restric
tions. 



In Disposition Standard 4.1 IJA/ ABA suggests the 
correctional agency has the obligation to inform the 
court jf all required services are not being provided 
to juveniles under its supervision. Unless the court 
can ensure that the required services are provided, 
it should reduce the nature of the disposition to a less 
severe one that will ensure access, or dismiss the 
juvenile. New Jersey law does not have a compar
able requirement. 

To facilitate access to services, both NAC and 
IJAI ABA recommend the juvenile correctional 
agency should be authorized to purchase services 
where neCeSScil'y or desirable. NAC emphasizes in 
Corrections Standard 19.3 that services provided 
through contracts should be monitored by the cor
rectional agency ar.ld agencies providing services 
should be required to comply with its standards. The 
New Jersey Department of Corrections has recently 
been authorized to purchase services. 

IJAI ABA and NAC support the position that adjudi
cated delinquents have the right to refuse rehabilita
tive services and therefore recommend participation 
in such programs be only on a voluntary basis. New 
Jersey correctional programs offer numerous rehabi
litative services and participatioli in these services is 
usually encouraged if not required. 

Juvenile Correctional Institutions 
Most recent standards for juvenile corrections 

focus on community-based programs rather than 
institutions, which is reflective of the current trend 
toward smaller, community-oriented correctional 
programs. IJAI ABA, NAC and most other national 
groups are against relying principally on training 
schools and institutions as a correctional resource. 
IJAI ABA adopts a strong presumption against com
mitment to secure facilities for the following reasons: 

1. Confinement is no more effective in reducing 
recidivism than non-incarcerative sanctions; 

2. Confinement is costlier than alternative sanc
tions; 

3. Confinement and its 1::ollateral effects. includ
ing isolation. family breakdown, and destruc
tion of self-image, is often too harsh a response 
to the misbehavior of juveniles; 

4. Confinement often exacerbates the problems 
that lead to the youth's delinquency.44 

Consequently IJAI ABA recommends confinement be 
a disposition of the last resort imposed only upon a . 
finding that the juvenile is at least 12 years old and 
that such confinement is necessary to prevent the 
juvenile from causing injury to the personal or sub
stantial property interests of another. 

New Jersey is not consistent with this recom
mendation. N.J.S.A. 30:4-157.1 and N.J.S.A. 30:4-
157-8 provide that no juvenile may be committed to a 
training school below the age of eight. Skillman 
Training School for Boys is responsible for the recep
tion of male delinquents under age 13. Few juveniles 
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under the age of ii, however, are incarcerated, as 
only seven to 10% of Skillman's population is below 
this age. 

It is difficult to ascertain whether New Jersey 
juvenile judges restrict use of correctional institution 
commitment as a disposition alternative in accor
dance with recommended criteria proposed by 
IJAI ABA and NAC. A profile of state institution offen
ders undertaken by the Correctional Master Plan 
Project in 1976 for Fiscal Years 1970-1975 gives a 
good indication of the type of juvenile offender likely 
to be incarcerated. As shown in Table 3, an annual 
average of 2,931 persons were admitted to the youth 
correctional institution complex and an annual aver
age of 422 juveniles to the training schools during 
Fiscal Years 1974 and 1975. 45 Of the 2,931 persons 
admitted to youth correctional institutions, 22% or 
657 were juveniles. During the same time period, 229 
persons were admitted to Clinton Reformatory for 
Women, 10% or 24 of whom were juveniles. AHhough 
juveniles constitute a small proportion of offenders 
incarcerateo in youth correctional institutions and 
Clinton, statistics for such facilities are included for 
comparison purposes. 

The Master Plan Project's profile of offenders re
veals that most juveniles committed to training 
schools and persons committed to youth correctional 
institutions have crimes against property or public 
policy as their present most serious offense. Over 
half committed to training schools or correctional 
institutions come from five counties: Camden, Essex, 
Hudson, Passaic and Union, Over 60% are non
white. Most juveniles committed to training schools 
are age 15 or younger. I n a profile of offenders con
ducted on April 15, 1975, the Correctional Master 
Plan Project found 63% of the training school resi
dents had an 1.0, of less than 89, 35% had an 1.0. 
between 90-109, and three percent had an 1.0. of 
above average (110 +).46 See Tables 3, 4 and 5 
'for further analysis. 

The Correctional Master Plan Project's profile of 
state institution departures further illuminates the 
type of juvenile likely to be committed to correctional 
institutions. Most juveniles and youthful offenders 
released from incarceration had no previous history 
of commitment but had a history of being placed on 
probation. Over 65% of those released from training 
schools had between one and five previous arrests, 
whereas· over 75% of those released from youth 
correctional institutions had between three and 19 
previous arrests. See Table 7 for a more complete 
breakdown. 

A study of juveniles in youth correctional institu
tions undertaken by the Department of Corrections in 
1975 reports findings similar to that of the Correction
al Master Plan studyY One hundred consecutive 
juvenile admissions to the Yardville Youth Reception 
and Correction Center were surveyed during the 
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Table 3 
Average Annual Admissions and Number and Percent of Adult or Juvenile and White or Nonwhite 

Admissions to Correctional Institutions for Fiscal Years 1970-1975 

Average 
Annual Admissions" Adult JUIl'enile White Nonwhite 

FY '70-73 '74-75 '70-73 '74-75 '70-73 '74-75 '70-73 '74-75 '70-73 '74-75 
Youth 
Correctional No. 3150 2931 2240 2274 910 657 1199 1106 1931 1825 
Institutions % 100. 100. 71 78 29 22 38 38 62 62 
Training No. 611 422 611 422 198 166 413 256 
Schools % 100. 100. 100 100 32 39 68 61 
Clinton 
Reformatory No. 235 229 192 205 43 24 68 53 167 176 
for Women % 100. 100. 82 90 18 10 25 23 71 77 
State No. 1650 1855 1650 1855 670 656 980 1199 
Prisons % 100 100 100 100 41 35 59 65 
• Admissions are defined on p. 326. 
Data on average annual admissions is based on 80% of the actual total offenders. 
Source: State of New Jersey, Dept. of Corrections, "Profile of State I nstitution Offenders, Fiscal 1970-1975," New Jersey Correotional 

Master Plan: Data, Trenton, New Jersey, June, 1976, pp. 22, 23, 25. 

Table 4 
Rate of Admissions to Correctional Institutions 

From Each County for 
Fiscal Years 1974-1975 

Youth Correctional 
Institutions Training Schools 

County Number Percent Number Percent 

Atlantic 111 3.8 34 7.9 
Bergen 101 3.4 14 3.3 
Burlington 94 3.2 17 4.1 
Camden 241 8.2 60 14.1 
Cape May 23 .8 1 .1 
Cumber.land 70 2.4 21 4.9 
Essex 586 20.0 56 13.3 
Gloucester 32 1.1 3 .8 
Hudson 285 9.7 65 15.5 
Hunterdon 5 .2 1 .1 
Mercer 155 5.3 16 3.8 
Middlesex 135 4.6 9 2.1 
Monmouth 227 7.7 39 9.2 
Morris 39 1.3 3 .7 
Ocean 58 2.0 14 3,4 
Passaic 279 9.5 47 11.2 
Salem 22 .7 4 1.0 
Somerset 38 1.3 3 .8 
Sussex 14 .5 1 .3 
Union 285 9.7 10 2.3 
Warren 9 .3 3 .7 
Out of State 122 4.2 1 .3 

Average Annual 2,931 422 
Admissions: 
~~~~~--------------------~----------------~--~----~--~--~~~--~------Source: State of New Jersey, Dept. of Corrections, "Profile of State I nstituilon Offenders, Fiscal 1970-1975," New Jersey Correo-

tlonal Master Plan: Data, Trenton, New Jersey, June, 1976, pp. 20, 21. 
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Table 5 
Age at Admission for 

Offenders Admitted to Correctional Institutions 
During Fiscal Year 1974-1975c 

Age 15 or Less 
Institution 

Youth Correctional 
Institutions 

Training Schools 

Women's 
Reformatory 

No, 

22 

325 

Based on 81 % of actual total offenders 

% 

1 

78 

16-17 yrs. 
No. % 

362 12.3 

80 18.9 

16 6.8 

18-20 yrs, 21-29 yrs. Over 30 

No. % No. % No. % 

810 27.6 1,633 56 67 2 

14 3.3 

30 13.0 132 58 50 22 

Source: State of New Jersey, Dept. of Corrections, "Profile of State Institution Offenders, Fiscal 1970-1975," New Jersey Correctional 
Master Plan: Data, Trenton, New Jersey, June, 1976, p. 26. 

Table 6 
Months of Stay for Commitments from the Community to 

Youth Correctional Institutions and Training Schools 
for Fiscal Years 1970-1973 and 1974-1975 

Youth Correctional 
Institutions Training Schools 

Length of Stay 1970-73 1974-75 1970-73 1974-75 

; day-6 mos. No. 388 364 13 5 
% 24 25 5 3 

7 mos.-1 yr. No. 1,018 882 192 99 
% 63 61 66 59 

13 mos.-18 mos. No. 161 134 58 46 
% 9.9 9.3 20.1 27.6 

19 mos.-2 yrs, No. 31 35 16 10 
% 1.9 2.4 5.6 6.1 

25 mos.-3 yrs. No. 15 16 9 7 
% .9 1.1 3.3 4.1 

37 mos.-5 yrs. No. 5 6 1 1 
% .3 .4 .3 .3 

61 mos-10 yrs. No. 2 2 
% .1 .1 

15 yrs. 1 
Average Annual 3,025 2,882 633 465 
Departures 

Source: State of New Jersey, Dept. of Corrections, "Profile of State I nstitution Offenders, Fiscal 1970-1975," New Jersey Correctional 
Master Plan: Data, Trenton, New Jersey, June, 1976, p. 71. 

months of January and February, 1975. Of those 
admitted, 42 came from three counties: Essex, 
Camden and Hudson. Fifty-four percent were from 
the northeast region (Bergen, Morris, Passaic, Es
sex. Hudson, Union, Somerset and Middlesex Coun
ties). Ages ranged from 15 years, four months to 20 
years, seven months, the average being 17 years, 
eight months. Most had prior arrests: 23 between one 
and three; 30 between four and six; 21 between seven 
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and nine; and 12 between 10 and 12. Most, 79, were 
previously placed on probation, of which 56 had been 
on probation two or more times. For 49 juveniles, 
admission to Yardville represented their first commit
ment, 20 were recommitments, 27 were committed 
for parole violations and four were transfers from 
other institutions. Crime against property was the 
most frequent serious offense. 

IJA/ ABA recommends that secure facilities be 
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Table 7 
Profile of Departures from 

Youth Correctional Institutions and Training Schools for 
Fiscal Years 1974-1975 

Youth Correctional 
Background Categories:* Institutions Training Schools 

No previous N.J. 1,523 53% 368 79% 
commitment* * 
Has previous N.J. 1,359 47% 97 21% 
commitment 

No history of probation 574 20% 157 34% 
Has history of probation 2,308 80% 308 66% 
No previous arrests 90 3.1% 129 27.7% 
1 previous arrest 214 7.4% 93 19.9% 
2 previous arrests 282 9.8% 98 21.0% 
3-5 previous arrests 915 36.8% 112 24.1% 
6-9 previous arrests 714 24.8% 23 4.9% 
10-19 previous arrests 539 18.7% 9 2.0% 
20-39 previous arrests 122 4.2% 
40-59 previous arrests 4 .1% 1 .3% 
60-98 previous arrests 1 
99 + previous arrests 1 

* Previous commitment data based on 75%; previous probation history data based on 76%, and previous arrest data based on 77% 
of actual total offenders . 

•• Commitments include correctional institution, training school, and residential group centers such as Highfields. 

Source: State of New Jersey~ Dept. of Corrections, "Profile of State Institution Offenders, Fiscal 1970-~ 975," New Jersey Correctional 
Master Plan: Data, Trenton, New Jersay, June, 1976, pp. 65, 66,67. 

coeducational, located near population centers as 
close as possible to the juvenile's home, and limited 
in population to not more than 20 residents. NAC is 
also in favor of coeducational populations and institu
tion locations near the communities from which they 
draw their population. However, it sets the maximum 
size for juvenile institutions at 100 and recommends 
residents be grouped into living units of approxi
mately 20. 

There are no coeducational juvenile institutions in 
the true sense of the word in New Jersey. Females 
adjudicated delinquent are currently housed at the 
Training School for Boys - Jamesburg, however, their 
interaction with male residents is at best minimal. As 
to location and sl';ze of institutions, New Jersey is not 
consistent with recommended standards. Juvenile 
institutions, as mentioned in the preceding problem 
assessment, are located in rural areas of Annandale, 
Yardville, Bordentown and Jamesburg, whereas most 
of the commitments come from the urban Northeast. 
The number of standard bed spaces in each facility 
ranges from a low of 192 at Training School for Boys
Skillman, to a high of 585 at Bordentown. 48 Moreover, 
the Correctional Master Plan Project reported that, 
as of June, 1976, needed bedspace at each institu
tion was as follows: 49 
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Yardville 
Bordentown 
Annandale 
Jamesburg 
Skillman 

586 
681 
637 
386 
147 

Although designed for a capacity of over 100, the 
Training School for Boys at Skillman groups residents 
into living units of less than 20 as recommended by 
NAC. These living units become the nucleus of each 
resident's experiences and, combined with a staff 
treatment team, form a therapeutic community which 
enhances rehabilitative efforts. 

Community-Based Correctional Programs 

In its chapter on intake, investigations and correc
tions, NAC prescribes general directions for the types 
of residential facilities that should be available in 
each state and outlines a variety of services and pro
grams that should be provided. First of all, NAG 
recommends in Corrections Standard 24.1 that a 
statewide network of correctional facilities ranging 
from institutions to nonsecure camps, ranches, and 
schools should be established. Corrections Standard 
24.4 underscores the importance of developing a 
variety of nonsecure facilities, and specific recom-
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mendations for ranches, camps, community residen
tial programs, group homes and foster homes are 

. set forth. 
Not all juveniles committed to the care and cus

tody of the Department of Corrections are incar
cerated in its correctional institutions. A proportion 
are assigned to the various community programs 
operated through the Department. The variety and 
availability of programs, however, is not as extensive 
as recommended by NAC. . 

The Department of Corrections also operates four 
residential gruup centers for juveniles: Highfields, 
Warren Center and Ocean Center for boys and the 
Turrell Center for girls. Residents of the centers 
retain legal status as probationers and are under the 
jurisdiction of the court. To be eligible for residential 
group center placement, juveniles must be between 
the ages 16 and 18, and have no previous history of 
commitment to a state correctional institution. In 
addition, they cannot be psychotic, mentally retarded 
or sexually deviate. The Department of Corrections 
is seeking to expand the range and mix of community 
programs for juveniles committed to its care and is 
actively developing supervised community residence 
as a major alternative to institutionalization. 

Five NAC standards focus on educational and 
vocational training programs for community facilities, 
stressing that such programs be geared directly to 
reintegrating juveniles into the community. NAC also 
recommends in Corrections Standard 24.'10 that 
juveniles in correctional programs have access to 
medical, dental and mental health services. In addi
tion, recreation and leisure time activities, 
community interaction, meaningful work assign
ments and, where possible, employment in the com
munity is recommended to enhance rehabilitative 
efforts. New Jersey is generally consistent with these 
recommendations. 

Parole or Aftercare 
As noted previously, NAC standards for community 

supervision are intended to be applied to both proba
tion and parole. Most of tbese recommendations 
seem appropriate for probation rather than parole; 
however, there are several NAC recommendations 
applicable to juvenile parole which are as follows: 

1. A statewide network of community supervision, 
which should be a responsibility of the state 
juvenile intake investigations and corrections 
agency (Standard 23.1). 

2. Community supervision services should be 
made available on a decentralized basis by 
workers located as close to the community and 
family as possible (Standard 23.1). 

3. Formulation of a services plan developed joint
ly by the community supervision worker and 
the juvenile (Standard 23.3). 

4. Juveniles under community supervision should 
receive the level of services identified in the 
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services plan (Standard 23.4). 
5. A maximum case load ratio should be estab

lished for community supervision workers . 
(Standard 23.5). 

6. Community supervision workers should have 
peace officer powers but such powers should 
not extend to the carrying of firearms. (Stan
dard 23.6). 

New Jersey parole or aftercare services are cur
rently the responsibility of two separate State Depart
ments: the Department of Human Services, Division 
of Youth and Family Services and the Department of 
Corrections, Bureau of Parole. DYFS provides parole 
supervision for juveniles under the age of 14 who are 
released from correctional facilities. In addition, 
those juveniles between the ages of 14 and 16 who 
have been previously known to the Division or who, in 
the opinion of DYFS can benefit from its services, are 
placed under its supervision. During Fiscal Year 
1975, DYFS had an average parole caseload of 365; 
324 boys and 41 girls. 50 The remaining juveniles re
leased from correctional institutions are supervised 
by the Department of Corrections. A protile of State 
institution departures undertaken by the Correctional 
Master Plan Project reveals that the average annual 
number of departures from youth correctional insti
tutions for 1975 is 2,800 and from training schools, 
460.51 

Both DYFS and the Bureau of Parole are organized 
into district offices which cover specified regions of 
New Jersey. Parole services are not decentralized on 
a community level as recommended by NAC. 

New Jersey is not consistent with recommenda
tions 3, 4, and 5 but does meet 6, as stated in the 
previous section on probation. Juveniles released on 
parole or aftercare supervision are required to meet 
set conditions of parole, however, they are not 
jointly formulated nor do they encompass a services 
plan as recommended by NAC. 

NAC did not propose standards governing proce
dures for the release of juveniles on parole, the 
paroling authority, or for parole revocation proce
dures. In New Jersey, jurisdiction over the parole of 
juveniles is given to the Board of Trustees of the 
respective juvenile correctional institutions in ac
cordance with N.J.S.A. 30:4-106. There is one board 
responsible for all training schools and another for 
the youth correctional institution comp!ex_ The ma
jority of the cases heard by the youth correctional 
institution board, however, are adults, as that board 
has paroling authority over all sentenced to inde
terminate terms. Members are New Jersey residents 
who serve without compensation for staggered three
year terms, subject to removal by the Commissioner 
of the Department of Corrections. 

Boards of Trustees are given authority to grant 
parole "when it appears 'that such action will fUrther 
the rehabilitation of the offender and that his release 
under supervision will not be incompatible with the 
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welfare of society.' "52 Since juveniles are confined 
for indeterminate periods, they are eligible for parole 
immediately upon confinement although this rarely 
occurs. The Correctional Master Plan Council states 
that a 1949 document amended in 1962 entitled 
"Rules and Regulations Governing the Administration 
of Parole in New Jersey: Indeterminate and Juvenile 
Cases" estAblishes general criteria for parole.53 

Residents at youth correctional institutions and train
ing schools are given time goals for release based 
upon consideration of the offense, age of the juve
nile, maximum length of confinement permissible 
and number of previous offenses. 

It is not clear what are the actual procedures used 

to grant parole to juveniles confined in New Jersey's 
correctional institutions. The Correctional Master 
Plan Council points out that specific required pro~ 
cedures have not been documented and thus detailed 
information is not available. 54 Correctional authorities 
advise that the Boards of Trustees act on recom
mendations for release prepared by institutional staff 
and that juveniles being considered for parole do 
not appear before the Board. The Correctional 
Master Plan Council also states that detailed informa
tion on exact parole revocation procedures for juve
niles is not documented, however, such procedures 
must meet minimum due process procedures as 
required by Morrissey v. Brewer. 405 U.S. 951 
(1972).55 

Commentary 
During the course of its deliberations on juvenile 

dispositions and corrections and on preceeding sub
Iects, the Advisory Committee has highlighted 
s6~leral issues considered vital to New Jersey's res
ponse to delinquency. Significant Changes, new 
directions and a re-emphasis of certain traditional 
concepts are recommended, all for the purpose of 
making the juvenile justice system precisely that-a 
system of justice for juvenile offenders. 

The juvenile process has always been regarded as 
less important than the adult criminal process and, 
consequently, has suffered from a lower priority in 
terms of attention, finances, staff and resources. It 
has long been used as a "training" or "proving" 
ground for practitioners who "graduate" and move 
"up" to the adult system. The Committee desires 
to abolish this practice and change such attitudes 
regarding the juvenile system. 

The Committee suggests that, to be provided with 
the proper attention and resources, the juvenile 
justice system requires independent life, distinct 
from the adult criminal system. It needs parity with 
the adult process, which it cannot achieve unless it 
operates as a separate system. The Advisory Com
mittee has made an attempt to give the juvenile 
system a life all its own. It has tried to breathe inde
pendence and vitality into all aspects of the system. 

This desire is woven into many of the Committee's 
standards and is the rationale behind recommenda
tions for a designated full-time juvenile prosecutor 
and juvenile public defender, a separate juvenile 
probation function, a separate Division of .Juvenile 
Services of the Department of Corrections,tl separ
ate juvenile paroling authority. Previous chapters and 
the standards embodied therein also promote this 
desire. By recommending a separate system, the 
Advisory Committee attempts to make "juvenile" a 
specialty and to give it proper emphasis. 

It has been said that delinquency is fast becoming 
the most crucial social problem facing New Jersey. 
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The Committee suggests, however, that the problem 
is not only delinquents; it is also the public's response 
to delinquency. The public is alarmed by rising rates 
of delinquency yet it has been unwilling to devote the 
resources necessary to provide treatment and rein
tegration services. 

Fragmentation of and inconsistencies in the juve
nile justice system reflect the public's ambivalence 
toward youth and toward meeting their problems. The 
Committee believes this fragmentation is a major 
obstacle to effective juvenile justice reform. Seldom 
is the interdependency of the components of the 
juvenile process recognized, especially by the public. 
The juvenile system needs an integrated approach to 
be effectiVe. It is recommended, therefore, that a 
stateWide policy be promulgated -one single, inte
grated and coordinated mission for all juvenile justice 
agencies -to facilitate a unified response to delin
quency in New Jersey. 

To correspond with this recommendation and to 
promote uniformity, the Committee advises the 
purposes of dispositions be clearly acknowledged 
and that all dispositional alternatives be geared 
toward facilitating these purposes. Disposition 
techniques such as restitution, day custody and 
community service should be instituted to meet 
more closely the needs of certain juveniles, consis
tent with specified purposes of disposition. 

An issue which commanded much attention by the 
Advisory Committee is out of home placements, 
especially aspects of voluntary and out of State 
placements. New Jersey law currently permits 
parents to surrender custody of their children to the 
State, with no court review. An average Of 100 
children per month are placed in foster homes or 
facilities through voluntary actions of th€~ parents, 
without benefit of counsel and without court review 
to determine if such action is in the child's best inte
rest. The practice frequently becomes a form of 
involuntary removal and commitment for the child, 



resulting in juveniles floating from one foster home or 
group home to another. Many remain in limbo in re
gard 10 parental relationships and others become 
clients of the juvenile justice system. The Committee 
therefore recommends a court hearing to protect the 
child's interests whenever a child is removed from 
the home. In addition, since the courts do not ordi
narily review the progress of juveniles placed volun
tarily or out of State, the Committee recommends a 
review mechanism be instituted. 

The Supreme Court's Committee on Juvenile and 
Domestic Relations Court, in its 1977 report, has 
taken a similar stand and recommends legislation be 
enacted to require Judicial review of out of home 
placements. The Supreme Court's Committee be
lieves judicial review cannot be implemented by court 
rule but requires legislation, and it has drafted a pro
posed statute for ~onsideration (which is attached to 
this commentary). Under the proposed statute, a 
governmental agency that wishes to place a child 
would be required to We a complaint in the Juvenile 
and Domestic Relatiom, Court. The court would then 
hold a hearing to determine whether the child's 
continuation in the parental home would be contrary 
to his or her welfe.r:j. 

Th& Committee is of the opinion that out of State 
placements are unnecessary and the practice should 
be halted. Those who have been sent to other states 
should be recalled and either placed in New Jersey 
programs or returned to their homes. The Committee 
strongly believes that many juveniles tagged for 
residental placement do not require removal from 
home but are so removed for want of other, less 
drastic alternatives. Many juveniles need only 
structured day activities or supervised participation 
in community day programs. For a lot less money 
such programs could provide more juveniles with the 
attention they need consistent with the public's pro
tection without resorting to removal from the family 
situation. 

Viewing the needs of juveniles and of the agencies 
which provide them services as secondary has also 
resulted in inverted priorities in the correctional. 
system. Only a portion of what is spent on adults is 
set aside for juveniles who, by the fact that they are 
younger, are potentially more malleable and salvage
able. The Committee believes juveniles rather than 
adults are worth the bigger investment. If more 
resources were devoted to juvenile offenders, per
haps there wou'ld be less adults in the correctional 
system. 

ihe Committee felt that, ideally, reGources for 
juvenile corrections could best be marshalled 
through tiie creation of a Departmen.I; of Juvenile 
Corrections. AlthQugh this would be n1i:Jre in keeping 
with the Committee's overall desire to provide the 
juvenile system with a separate identity. it was 
decided such a proposal, given present circum
stances, is too far removed from reality and that a 
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separate Division of Juvenile Services of the Depart
I ment of Corrections would accomplish the same 
purpose. 

The Advisory Committee does not join the IJA/ ABA 
Joint Study Commission in its abandonment of 
rehabilitative ideals in favor of punishment as the way 
to deal with juvenile offenders. If there is any hope to 
change the motivations and behavior of individuals 
who commit crime, then it lies with the young. 

Juvenile correctional institutions have been given 
the responsibility to reconstruct character, modify 
delinquent behavior and replace criminal values with 
socially acceptable ones. Although their responsibi
lity is great, juvenile institutions have not been 
adequately supported and staffed to provide the 
necessary attention, education and treatment. The 
Committee contends that correctional institutions 
cannot be regarded as isolated segments of the juve
nile justice system, for their success or failure is 
dependent upon the quality and quantity of other 
component services. Coordination and cooperation 
between all juvenile correctional programs and 011 a 
systemwide level is needed. 

To facilitate interaction and provide the proper 
organizational structure, the Advisory Committee 
recommends all juvenile correctional functions, pro
grams and resources be isolated from their adult 
counterparts and consolidated under one administra
tive unit. It recommends the creation of a Division of 
Juvenile Services in the Department of Corrections to 
be responsible for all juvenile correctional institutions. 
programs and services, including parole/aftercare. 
Recommendin9_t~e separation of all juvenile correc
tional functions from the adult process is an attempt 
to have the greatest possible impact upon improving 
and expanding correctional services for juvenile 
offenders. The Committee suggests also that a separ
ate administrative structure would help to complete 
quickly what has been a disappointingly slow process 
of segregating juveniles from adult offenders in cor
rectional institutions. 

In Standard 5.33, it is recommended that the Divi a 

sion of Juvenile Services' policies, procedures and 
programs make provision for the special needs of 
male and female offenders. There is particular need 
to highlight the situation of female offenders. Be
cause their numbers are few, female offenders have 
not been provided the services and reassessment of 
needs they require. For this reason, there was some 
sentiment registered to eliminate the practice of com
mitting female juveniles to correctional institutions 
and training schools altogether. However, it was de
cided to recommend that where the number of fe
male offenders is so small as to make adequate fa-. 
cHities and programs difficult to provide, community
based alternatives to incarceration should be relied 
upon. 

The Committee notes that there is a current hard
ening of public attitude toward juvenile offenders. 
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Noted authol'ities have recently advocated the "iron 
fist of the law" in dealing with violent juvenile 
offenders. The Committee shares concern for the 
violent or serious juvenile offender and its standards 
on juvenile correctional institutions were developed 
with this focus in mind. According to the Committee, 
correctional confinement represents the last chance 
to work with serious juvenile offenders. It is recom
mended that correctional confinement be reserved 
for only those who represent a ciear danger to the 
public and for whom no other alternative is satisfac
tory. It must be pointed out, however, that only a 
small portion of the juveniles coming before the court 
require this type of attention. The Committee believes 
the expense of institutionalization can only be justi
fied for compelling reasons of community protection. 
Reserving institutional space in the fashion recom
mended would ensure serio LIS offenders are not im
properly placed or released prematurely. It also 
ensures that those offenders who do nqt present a 
danger to society and those who can best be helped 
by placement in community programs will not be in
stitutionalized. 

The correctional services recommended in these 
standards are considered by the Committee as ne
cessary for those who must be incarcerated. If there 
exists any possibility of working with violent types, 
then they must be provided with these services. Only 
then does confinement possess a potential to reduce 
recidivism. To confine for the reasons mentioned 
above is fair, but the Committee deems it unfair-to 
society and the juvenile -to confine and not provide 
the necessary services to accomplish the purpose of 
confinement. It is recommended that juveniles com
mitted to correctional institutions have access to all 
services to which nonadjudicated juveniles have ac
cess and to those services needed for individual 
growth and development. 

The Committee agrees that one of the r,'1ost dis
heartening aspects of dealing with juveniles (and 
many adult offenders as well) is that, upon release, 
they return to the same environment which nurtured 
their delinquent behavior in the first place. Thus it is 
only natural for many upon release to revert to 
familiar behavior patterns and responses to the same 
stimUli. Whatever changes may be effected in the in
stitution or in community facilities can quickly evapo
rate upon release unless support is provided. Gradual 
reintegrative aftercare services are recommended to 
prepare the juvenile for return from total institu
tionalliving to freedom in the community. 

The thoroughness of aftercare release planning is 
considered by the Committee to be a critical factor in 
in the success of an aftercare program. It is recom
mended such planning begin as soon as the juvenile 

is committed and continue throughout the juvenile's 
stay. Continued aftercare planning and modifications 
will be necessary in many cases to correspond with 
changes in the juvenile's needs, availability of pro
grams and services and changing family situations. 

The Committee's proposals for parole/aftercare 
attempt to emphasize continuity and consolidation of 
responsibility and accountability. Thus, it is recom
mended that responsibility for aftercare services be 
delegated to a parole/aftercare bureau or unit of the 
proposed Division of Juvenile Services. 

To maintain the different identity and philosophy 
of the juvenile system, a juvenile paroling authority 
separate and distinct from that for adults is recom
mended in Standard 5.41. This constitutes the Com
mittee's main parole recommenr ation, as the re
maining juvenile parole/aftercare standards address 
implementation of the decisions of this parOling 
authority. The distinction between the present adult 
parole board and the proposed juvenile paroling 
authority is emphasized by the ("'ommittee, so that 
there may be no confusion concerning the fact that 
the two authorities are to be mutually exclusive in 
Jurisdiction and operation.· Uniformity in the decision 
to parole is also desired and the existence of one 
paroling authority for juveniles should promote that 
kind of uniformity. 

It must be pointed out that Standard 5.41 is in con
flict with Sentencing, Parole and Probation Standard 
10.15 which recommends a single unified paroling 
authority for adults and juveniles. Standard 10.15, 
which was proposed by Subcommittee IV, was seen 
by that subcommittee as a necessary step in bringing 
about uniformity. to parole procedures and record 
keeping. Standard 5.41, adopted by Subcommittee I\, 
was felt to be critically important for the reasons 
stated herein. Neither subcommittee was disposed to 
change its recommended standard. 

In proposing standards for the dispositional and 
correctional phase of the system and for the n;ystem 
in general, the Advisory Committee has attempted to 
strike a balance between many contrasting points of 
view regarding the appropriate role and operation of 
the juvenile system. The positions that it supports are 
those accepted by a majority of Committee members. 
Where agreement could not be reached, differences 
of opinion are noted. Those who have disagreed on 
major points have prepared minority opinion state
ments which are attached to this report. Despite 
some differences of opinion, mostly about "how-to's," 
the committee is united in its concern for juveniles 
and its conviction to make the juvenile justice system 
a true system, fair and oriented toward the needs of 
the clients it serves. 
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DISSENTING OPINION REGARDING SENTENCING 
STANDARDS AND GOALS 

Submitted by 
Judith Yaskin, Assistant Commissioner 

Department of the Public Advocate 

I respectfully dissent from the standards and goals 
on sentencing formulated by Subcommittee IV of 
the Governor's Adult and Juvenile Justice Advisory 
Committee. The brief set of standards adopted by the 
majority offers little or no guidance as to how future 
sentencing authorities can best deal with the punish
ment and treatment of criminal offenders. Indeed, 
these sentencing standards propose no affirmative 
action to eliminate the disparity in sentencing and the 
over-crowding of our institutions which exist under 
the present system. 

The problems of disparity and over-crowding have 
been detailed in the New .Jersey Correctional Master 
Plan, submitted by the New Jersey Correctional Mas
ter Plan Policy Council in November 1976, and need 
not be iterated here. However, a view of the more 
salient points made by the Council deserve mention: 

1) Despite a general increase in the seriousness 
of crimes for which offenders are sent to state insti
tutions, there still remains in the correctional popula
tion of New Jersey a significant number of non
dangerous offenders. For instance, 35% of the resi
dents of the State Prison Compley in April of 1975, 
had been convicteri of gambling and related offenses, 
offenses against property, narcotics offenses and 
less serious offenses against persons. Four percent 
of this number of less serious offenders had never 
been arrested previously; 41 % had never been sen
tenced to jail previously; and 44% had never been 
sent to state prison previously. (Correctional Master 
Plan, pp. 143-148.) 

2) Among offenders sentenced to prison during 
the past six years, less serious offenders served a 
higher percentage of higher maximum sentences. 
(Correctional Master Plan, p. 156.) 

3) Perhaps the most telling statistics, and an area 
not addressed at all by the Majority report, concern 
the striking racial factor in corrections. Put simply, 
non-whites are confined in the State of New Jersey at 
a rate significantly higher than whites. 65% of the 
admissions into state prisons in 1974 and 1975 were 
blacks as opposed to 31 % in 1911 through 1930. The 
alarming number of non-whites in our prisons cannot 
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be dismissed merely as stemming from an equally 
large percentage of non-whites being arrested. The 
arrest rate for violent offenses among non-whites 
was eleven times the comparable rate among whites; 
the commitment rate for violent offenses among non
whites was twenty-two times the commitment rate 
among whites. (Correctional Master Plan, pp. 93~96.) 

4) Our institutions are drastically over-crowded. 
State minimum/maximum facilities were functioning 
at 151 % of standard capacity on July 1, 1976. (Cor
rectional Master Plan, p. 166.) 

Because I feel that the majority report will not lead 
to those significant changes in the sentencing sys
tem necessary to alleviate the problems described 
above, I dissent from the majority report and propose 
the adoption of the following standards. 

Standard 10.1 General Principles 

(a) A sentencing system should operate with fair
ness towards criminal defendants consistent 
'Nith the protection of the public. 

(b) In order to reduce disparity in sentencing defen
dants similarly situated, sentencing judges 
should impose sentences in accordance with 
uniform guidelines. 

(c) The sentence imposed in each case shall call for 
the least drastic sentencing alternative that is 
consistent with the protection of the public, the 
gravity of the offense and the individual circum
stances of the defendant. 

Standard 10.2 Judicial Discretion 

The decision of whether or not to impose a custo
dial sentence on a defendant is always that of the 
sentencing judge. Neither the Legislature nor the 
Sentencing Commission should specify a mandatory 
custodial sentence for any sentencing category or for 
any particular offense. 



Standard 10.3 Sentencing Commission 

A State Sentencing Commission should be created 
by the Legislature. 

(a) Composition: 

The Commission should be composed of judges, 
members of the public and private bar and 
members of the Legislature. 

(b) Duties: 
The Commission, after holding hearings whIch 
afford interested persons reasonable opportunity 
to present data and views or arguments con
cerning sentencing guidelines, shall promul
gate sentencing gUidelines. The Commission 
shall also issue concise statements of the prin
ciple reasons for adoption of the guidelin(~s as 
well as its reasons for over-ruling considera
tions urged against adoption. 

The Legislature shall provide that guidelines 
having been duly promulgated by the Commis
sion, shall have the force of law. 

The Commission shall collect detailed informa
tion relating to sentencing practices in each 
county and establish methods of record keep
Ing 'ind statistical analysis. In each of the five 
years following the promulgation of the guide
lines, the Commission shall annually review this 
information and shall reassess its guidelines in 
the light of such information. If the Commission 
finds, on the basis 01 such review, that modifi
cation of its guidelines is desirable, it shall fol
low the procedures described above. At the end 
of this five-year period, the Commission shall 
conduct such a periodic review of its guidelines 
-at least once every three years. The Commis
sion shall publish all such reviews. 

Standard 10.4 Presumptive Sentences 

(a) The Commission's schedule shall set forth gra
dations of gravity, assigning an appropriate gra
dation to each criminal offense. For each 
gradation of gravity it shall establish and promul
gate a definite and specific penalty known as 
the presumptive sentence. 

(b) The severity of each presumptive sentence shall 
be commensurate with the gravity of the offense 
or offenses to which such presumptive sentence 
is assigned. 

(c) "Gravity" shall be determined by the degree of 
harm, or risk of harm, of criminal behavior, and 
by the degree of culpability of the offender in 
engaging in such behavior. 

(d) In grading criminal offenses as provided in sub-
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section (a), the Commission may establish sub
categories of a statutory offense category and 
assign different gradations of gravity to such 
subcategories, if it finds that such subcategories 
have distinct degrees of gravity. 

Standard 10.5 Aggravating and 
Mitigating Circumstances 

(a) The Commission shall establish and promulgate 
a schedule setting out permitted variations from 
the presumptive sentence on account of special 
circumstances of mitigation or aggravation 
where the gravity of the offender's criminal con
duct is greater or less than the norm established 
for that criminal offense under Standard 10.4. 
In the cases of sentences of imprisonment, no 
variation on account of aggravating circum
stances may exceed the presumptive sentence 
by more than fifty percent. The Commission 
shall also establish and promulgate standards 
specifying which kinds of special circumstances 
shall qualify as circumstances of mitigation or 
aggravation that justify such a variC'Jtion from the 
presumptive sentence. 

(b) For purposes of subsection (a) of this !3ection, 
tile Commission: 

(1) Shall not permit any of the fol/owing to be 
treated as mitigating or aggravating circum
stances: 

(a) the good or bad reputation of the of
fender; 

(b) his attitude at the time of sentencing; 
(c) whether he pleaded guilty to the of

fense charged; 
(d) the anticipated effect on his or others' 

future behavior of a sentence more or 
less severe than the presumptive sen
tence. 

(2) May permit (but without limitation) any 
of the following to be treated as mitiRating cir
cumstances: 

(a) the offender acted under a substantial 
degree of provocation, duress or neces
sity (though insufficient to establish a de
fense) in the commission of the crime; 

(b) the crime was induced or facilitated by 
the victim; 

(c) the offender was only a peripheral partin 
cipant in the crime; 

(d) the criane neither caused nor actually 
threatened serious harm; 

(e) defendaf't did not contemplate or intend 
that his criminal conduct would cause or 
threaten serious harm; 



(f) there were substantial grounds tending 
to excuse or justify the offender's crimi
nal conduct, though failing to establish 
a legal defense; 

(g) the offender has led a law abiding life for 
a substantial period of time before com
mission of the present crime; 

(h) the offender is likely to respond affirma
tively to probationary or other community 
supervision; 

(i) the offender has made or will make res
titution or reparation to the victim of his 
crime for the damage or injury which 
was sustained; 

(j) the offender's Jonduct was the result of 
circumstances unlikely to recur; 

(k) imprisonment of the offender would en
tail undue hardship to dependents; 

(I) the offender is elderly or in poor health; 
(m) the correctional programs within the in

stitutions to which the offender would be 
sent are inappropriate to his particular 
needs or would not likely be of benefit to 
him. 

(3) May permit any of the following to be 
treated as aggravating circumstances: 

(a) that the crime was committed in a par
ticularly cruel or violent manner; 

(b) that the defendant is a professional crim
inal in that he or she is a person who 
committed an offense as part of a contin
uing criminal activity in concert with five 
or more persons, and was in a manage
ment or supervisory position or gave 
legal, accounting or other managerial 
counsel; 

(c) that the defendant is a persistent of
fender in that he or she is a person who 
is 21 years of age or who has been con
victed of a crime involving the infliction. 
or attempted or threatened infliction of 
a serious bodily injury and who has at 
least twice previously been sentenced 
as an adult for such a crime to a cus
todial term and where one of those prior 
offenses was committed within the five 
years preceding the commission of the 
offense for which the offender is now 
being sentenced; 

(d) that the crime involved a breach of the 
public i::"':H by a public servant, officer 
or employee of the government and that 
a lesser sentence would serve to depre
cate the seriousness of the nature of the 
crime. 
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Standard -10.6 Sentences of 
Imprisonment 

(a) The Commission may prescribe imprisonment 
only for serious offenses Which entail substan
tial harm or risk thereof, and a high degree of 
culpability on the part of the offender. I n deter
mining which criminal offenses are serious, the 
Commission shall consider whether the offense 
characteristically: 

(1) involves the infliction of substantial physi
cal injury, or the risk or threat of such injury; 

(2) involves a substantial abuse of a public 
office, public or private trust, or a substantial 
infringement upon governmental processes; 

(3) involves theft of large sums or fraud on a 
wide scale. 

(b) With respect to such serious offenses, the Com
mission shall: 

(1) make sparing use of presumptive sen
tences in excess of three years' actual confine
ment, and 

(2) shall not set any presumptive sentence in 
excess of five years' actual confinement except 
for offenses involving death, maiming, actual 
grievous bodily injury. or the attempt or aiding 
and abetting thereof. 

Standard 10.7 Sentences Other Than 
Imprisonment 

(a) With respect to criminal offenses for which the 
Commission does not prescribe imprisonment, 
it shall establish and promulgate a schedule of 
penalties other than imprisonment. Such penal
ties shall be less severe than imprisonment, and 
their severity shall depend on the gravity of the 
offense as required by Standard 10.4 and 10.5. 

(b) Such penalties may include: 

(1) warning and unconditional release; 
(2) fine; 
(3) curfew or other restriction on the of

fender's movements or activities in the com
munity; 

(4) supervision of the offender in the com~ 
munity; 

(5) community service in the public interest; 
(6) performance of work for restitution to the 

victim; 
(7) intermittent confinement for days, even

ings, weekends. or portions thereof. 

(c) In prescribing any of the foregoing penalties, the 
Commission shall establish and promulgate 
standards which specify (1) the terms and con
ditions applic.:lble to such penalties (including 



the amount or method of calculating any fine, 
the type and extent of any curfew, restitution, 
supervision or service in the community, and the 
duration, scheduling and place of any intermit
tent confinement) and (2) the sanctions that 
shall obtain against offenders violating such 
terms and conditions. 

(d) The terms and conditions of such penalties shall 
permit the offender to reside principally at 
home. No sanction prescribed for violation of 
any such terms and conditions shall require the 
offender to be imprisoned more than [three] 
months. 

(e) The Commission shall require the holding of a 
hearing before a sanction may be imposed on 
an offender allegedly violating such terms and 
conditions. and shall prescribe the procedures 
therefore. 

(f) This schedule of penalties other than imprison
ment may be applied by the sentencing judge in 
those cases wherein his or her discretion, pur
suant to Standard 10.2, Judicial Discretion pur
suant to Standard 60.5, Aggravating and Miti
gating Circumstances, result in the imposition 
of a non-custodial sentence. 

Standard 10.8 Special Sentences For 
First Offenders 

The Commission may (1) establish and promul
gate a separate schedule of reduced presumptive 
sentences for offenders who have not previously 
been convicted of a serious crime, or (2) may treat 
the fact that an offender has not previously been so 
convicted as a mitigating circumstance under Stan
dard 10.5. 

Standard 10.9 Abolition 'of Parole; Early 
Release For Good Behavior 

(a) The Commission's guidelines regarding dura
tion of imprisonment shall refer to time actually 
served in confinement. In prescribing the dura
tion of sentences of imprisonment, the Commis
sion shall take into account that such sentences 
will represent time actually served, without 
parole. 

(b) When the Commission's sentencing guidelines 
become effective, the existing authority to re
lease imprisoned offenders on parole prior to 
completion of their sentence shall cease, except 
that the guidelines of the New Jersey Parole 
Board will remain in force with respect to of
fenders sentenced before the Commission's 
standards become effective. 
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(c) Notwithstanding the foregoing provisions of this 
section, an imprisoned offender may, to the ex
tent the Commission prescribes, be released 
after completion of not less than [eighty-five] 
percent of his sentence of imprisonment if it 
has been found that he has refrained from seri
ous disciplinary infractions while imprisoned. If 
the Commission authorizes such early release, 
these findings regarding institutional behavior 
shalf be made by an agency designated by the 
Commission. 

Standard 10.10 Duties of Sentencing 
Courts 

(a) A sentencing judge always has the discretion 
not to impose a custodial sentence. However, 
when the sentencing judge chooses to impose 
on a convicted offender a custodial sentence, he 
or she shall impose the presumptive sentence 
assigned to the offense of which the offender 
was convicted, except where there are special 
circumstances of mitigation or aggravation as 
provided in Standard 10.5 or 1 O.B, and as limited 
by those Standards. 

(b) Whenever a sentencing court imposes a sen
tence that Varies from the presumptive sentence 
pursuant to Standard 10.5, it shall disclose in 
open court and make part of the record a state
ment of specific reasons, citing the aggravating 
or mitigating circumstances involved, justifying 
such variations under the Commission's stan
dards and specifying all information, evidence 
and other factors it considered. The court shall 
also give such a statement of specific reasons 
whenever either party requests such a variation 
from the presumptive sentence but the court 
denies the request. 

Standard 10.11 Appellate Review 

(a) A defendant may appeal from the sentence im
posed, in the same manner as other appeals are 
taken. 

(b) An appeal from a sentence imposed shall be 
sustained only on one of the following grounds: 

(1) That the trial court failed to abide by the 
Commission's standards or by the procedures 
required for imposition of sentence or that it 
imposed an excessive sentence in a mistaken 
exercise of discretion. 

(2) That the Commission's guidelines, though 
followed by the trial court, are invalid, either 
because (a) the procedures required by legis
lation creating the Commission were not fol-
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lowed prior to their promulgation or, (b) the pre
sumptive sentence, mitigating or aggravating 
factors, or other parts of the sentencing stan
dards constitute a gross abuse of the discretion 
granted to the Commission. 

(c) If the appellate court finds that the sentence im
posed by the trial court is invalid for any of the 
reasons in subsection (b) of this section, it may 

remand the case to the trial court for reimposi
tion of sentence, or else may impose the 
sentence it deems proper under the Commis
sion's guidelines and explain its reasons for the 
sentence so imposed. In no case may the ap
pellate court, or the trial court on remand, 
impose a sentence more severe than that ini
tially imposed. 

DISSENTING OPINION 

Submitted by 
Dorothy Powers, League of Women Voters of New Jersey 

I respectfully submit the following dissent from the 
sentencing standards as voted by a majority of the 
Committee. As a representative of the League of 
Women Voters of New Jersey, I withhold my en
dorsement because the standards do not reflect in 
total the positions of the League. 

The members of the League after careful study of 
the isnes, discussion of problems relating to present 
sente ,ing practices and possible alternatives, 
agrbl:ld that the goals in sentencing should be sure
ness and equity of punishment. The League there
fore rejects indeterminate sentencing for adults 
which the standards could allow (defined as those 
for which no fixed time is established) and calls for 
a system of determinate sentencing with terms fixed 
by the Legislature. The League favors short terms 
with additional penalties for repeat offenders and 

automatic sentence review that would help correct 
disparity in sentencing. 

We agree with the Committee analysis of the prob
lems of disparity in sentencing as outlined in the 
Commentary and its endorsement of presumptive 
sentencing, that is, set guidelines of permissible sen
tences established for each crime. We believe how
ever that discretion by sentencing judges should be 
exercised within legislatively set parameters. Guide
Iin8s should be established by statute and have the 
force of law and be promulgated with citizen input. 
This can most effectively be accomplished through 
legislative oversight. Therefore, I must respectfully 
disagree with the Committee standard which calls for 
establishment of an agency to promulgate and over
see sentencing guidelines entirely outside the legis
lative process. 

DISSENTING OPINION REGARDING STANDARD' 3.2 OF THE 
RECOMMEN~j,.:D STANDARDS FOR THE DETENTION AND 

SHELTER CARE OF JUVENILES 

Submitted by 
Willis O. Thomas, National Council on Crime and Delinquency 

Detention and Shelter Care Standard 3.2 sets forth 
the "Criteria for the Interim Detention or Shelter Care 
of Juveniles." Very appropriately, this standard 
stresses the desirability of various alternatives to the 
physical detention or shelter of juveniles. The main 
focus of this dissent is on the two criteria set forth 
governing release or detention/shelter. These criteria 
are: (1) to secure the presence of the juvenile in 
court and (2) to reduce any serious threat to the phy
sical safety of the community. I am against the en
forced custody of children motivated through fear of 
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potential threat to the community. 
Strictly on the basis of equal r!~tlts and safeguards 

for juveniles, there should be no provision for detain
ing a child accused of an offense except for the pur
pose of assuring his presence in court. This is the 
only valid reason established for the pretrial detention 
of adults accused of crime, and even then, adults 
have the right to bail- juveniles do not. 

To lock up people because they "might" commit a 
crime is a fundamental departure from American 
legal tradition -the presumption of innocence' until 
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proven guilty. Worse yet, there is no scientific evi
dence that accurate predictions can be made of fu
ture behavior. The federal Justice Department 
was asked a few years back to cooperate in an ex
periment under which a small number of defendants 
judicially predicted to engage in nonviolent crimes 
would be released on a random basis and followed up 
to determine the accuracy of the predictions. The 
Department turned down the proposal on the basis 
that it did not want to experiment with the safety of 
its citizens. Do we in New Jersey want to experiment 
with the liberty of accused juveniles on the basis of 
untested predictions as to their danger to society? 
It is bad enough to restrict the liberty of children on 
untested theories "after" they have been adjudicated 
by the courts, but it is reprehensible to do so before 
guilt has been established. 

One of the basic thrusts of these standards is to 
reduce inappropriate or unnecessary detention and 
shelter placements. To ensure that, these standards 
being established for New Jersey should be as free 
of vagueness as possible. Yet nowhere in this 
document is it recommended how judgments should 
be made concerning the "physical safety of the com
munity." In fact, everything else in these standards 
is geared to the need to secure the presence of the 
juvenile in court. If, in spite of the arguments pre
sented in this dissent, it is felt that detention/shelter 
of juveniles should be based on a "serious threat to 
the physical safety of the community," then some 
specific standards should be set forth for establishing 
that such a threat exists. I f threat to public safety 
cannot be measured, then it should not be advocated 
as a legitimate criterion for detention or shelter care. 

DISSENTING OPINION REGARDING STANDARD 3.6 OF THE 
RECOMMENDED STANDARDS FOR THE DETENTION AND 

SHELTER CARE OF JUVEN'~jlES 

Submitted by 
Willis O. Thomas, National Council on Crime and Delinquency 

In allowing a child to be detained up to 30 days 
prior to the adjudicatory hearing, Detention and 
Shelter Care Standard 3.6 provides for too much 
leeway for the court and prosecution. In its failure to 
provide any limits on the time a child may be detained 
between the adjudication hearing and the final court 
disposition, this standard is remiss and leaves the 
door open for extended detention stays. 

Thirty days is much too long a period to allow a 
child to be detained awaiting adjudication. In fact, 30 
days is much too long a time to allow as a standard 
for the completion of the court process through to 
final disposition. 

I recommend these standards establish, in cases 
where children are in cus'cody, a time limit of 21 days 
from date of admission to detention to final court 
disposition. The present two-day time limit from ad
mission to detention to the detention hearing, al
though not ideal. is not opposed. 

There are at least two important reasons why de
tention stays prior to completion of the court process 
should be kept to a minimum. The first has to do with 
the fairness of the process and the welfare of the 
children detained; the second with economics. 

On the issue of fairness and welfare of children, we 
need to consider the precept that no one is guilty un
til guilt is proven, Thus, it is not rational to a.llow chil
dren to be deprived of their freedom by being kept in 
detention for unlimited or excessive periods of time. 
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This is especially unfair when it is a matter of not pro
viding adequate numbers of staff to process cases 
more quickly. Further, when a person. juvenile or 
adult. is in an accused status, they are experiencing 
a tension-filled period of anxiety pending a finding as 
to the allegations and a possible sentence to confine
ment if found guilty. This period should be as short as 
possible, commensurate with the protectiofi of the 
rights of the accused to (1) a speedy trial and (2) a 
proper defense. If matters are delayed by the de
fense, there should be no question of a mandatory re
lease from custody, but if defense is able to proceed 
with trial, it stands to reason that the prosecution 
should be even more ready, having had, as it were, 
a head start it.rough the investigation leading to the 
charging and detaining of the individual. 

From the S',tandpoint of economics, secure deten
tion of juveniles is a very costly proposition. Not only 
is it costly to build detention facilities, but the daily 
cost per child of operating a detention home is higher 
than most any other type of residential facility. 

Most recent construction 00st estimates for se
cure detention in the East run from a minimum of 
$40,000 per bed to somewhere around $80,000. 
Operational costs, even for poor detention homes, 
run around $25.00 to $30.00 per day per child. 

For whatever reason, a "maximum" placed on al
lowable detention stays tend to be the usual rather 
than the exception. If this were to prove true in New 



Jersey, the difference between a "usual" stay of 21 
days and a "usual" stay of 30 days per child admitted 
to detention would amount to a significant cost fac
tor. For example, assume that 1,200 children would 
be admitted to detention on a yearly basis. At a stay 
of 21 days each, a total of 25,200 child care days 
would be given, but at 30 days each the number of 
child care days jumps to 36,000. At a minimum of 

$25.00 per child care day the 30 day stays would cost 
$270,000 a year more than the 21 day stays. Approxi
mately 37 more detention beds would be needed to 
accommodate the 30 day stays, and if these beds 
had to be obtained through new construction at 
$40,000 per bed, the total additional cost for bed 
space would be $1,480,000. 

DISSENTING OPINION OF BURRELL IVES HUMPHREYS, 
PASSAIC COUNTY PROSECUTOR, REGARDING THE WAIVER 

PROCESS IN JUVENILE MATTERS 

respectfully dissent from the Advisory Commit
tee's recommended standard on the waiver of juve
niles to criminal court. With reference to Juvenile Ju
dicial Process Standard 4.8, I recommend the waiver 
to adult court should be lowered to age 15 and the 
court should be given more discretion to permit adult 
crime prosecution in appropriate cases. Under the 
present law juveniles who should be receiving adult 
treatment are in my opinion not receiving it because 
the language of the waiver statute and rule puts too 
great a burden on the State and unduly restricts the 
court's discretion. I have submitted a revised form of 
the waiver statute to the New Jersey Supreme Court 
Committee on Juvenile Practice. A copy of that 
recommended revised statute follows. 

Proposed Revision of the Referral Statute Suggested 
By Burrell Ives Humphreys and Thomas L. Ferro, 
Prosecutor and Assistant Prosecutor of Passaic 
County 

2A:4-48. Referral to Other Court Without Juvenile's 
Consent. 

The Juvenile and Domestic Relations Court shall 
upon motion of the prosecutor and without the con
sent of the juvenile, waive jurisdiction over a case 
and refer that case to the appropriate court and 
prosecuting authority having jurisdiction if it finds, 
after hearing, that: 
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(a) the juvenile was 15 years of age or older at the 
time of the charged delinquent act; 

(b) there is probable cause to believe that the 
juvenile committed a delinquent act which would con
stitute, if committed by an adult, 

(1) homicide; 
(2) treason; 
(3) robbery; 
(4) rape; 
(5) arson; 
(6) any assault classified as a high misdemeanor; 
(7) any offense against the person committed in 

an aggressive, violent and willful manner; 
(8) possession of a silencer contrary to N.J.S.A. 

2A:151-14; 
(9) a violation of section 19 of the Controlled Dan

gerous Substances Act (P.L. 1970, c. 226; C. 
24:21-19); 

(10) any offense classified as a high misdemeanor 
where the juvenile has two or more prior convictions 
for offenses which if committed by an adult would 
have been high misdemeanors; or 

(11) conspiracy to commit any of the offenses 
enumerated in (1) through (10) inclusive; and 

(c) the court is satisfied from an examination of 
the nature of the offense charged or from the juve
nile's prior record of convictions, if any, or both, that 
adequate protection of the public requires waiver. 
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STATEMENT ON THE ADMINISTRATiON OF CORRECTIONS 

Christopher Dietz 
Chairman, New Jersey State Parole Board 

Historically. from the original Quaker penal insti
tutions to the present, the theoretical raison d'etre 
of any corrections and parole system has been to re
move dangerous offenders from society and to at
tempt to "rehabilitate" them as law-abiding, re
spected citizens. This is the justification society has 
used to construct prison facilities and to provide of
fenders with rehabilitative services: work opportuni
ties, counseling services, educational programs, etc. 

Currently, there is a remarkable consensus that 
correctional institutions have failed to fulfill the 
promises and reach the objectives set in the past. 
There is, however, no consensus as to the reasons 
for this failure; whether due to lack of funding. the im
possibility of rehabilitation on a large scale, or the 
inability to definitively predict human behavior. 
Nevertheless, civic, academic, and government 
leaders increasingly are emphasizing reintegration of 
offenders rather than rehabilitation. 

The rehabilitati',e model rested upon middle-class 
perceptions of society anti of how citizens should 
function within society. Reintegration, on the.other 
hand, emphasizes a less restrictive view of society, 
and its objective is simply to achieve a situation 
where offenders are able to function within society 
without serious violations of accepted norms. 

Outside of the basic flaws within the rehabilitative 
model the pragmatic reality of corrections in 1977 
dictates that the public and the legislature are never 
going to allocate to the corrections and .parole sys
tems the necessary resources to properly implement 
the rehabilitative model. A review of the Department 
of Corrections and the Parole Board's budget would 
confirm this. As a result, it is essential to take a hard 
look at what we are likely to achieve under a sub
optimal rehabilitative model. The question, in effect, 
is: does half of an optimal system really represent a 
better system than an alternative system, or in fact, 
no system at all? 

My experience says no. There is a basic conflict 
between the objectives of the rehabilitative model: 
rehabilitative treatment and in capacitative custody 
or punishment. Whenever there is a contest betwee,n 
these two objectives, whether over funding or oth~r 
priorities, custody is the victor. This has always been 
the situation in the past and there is no reason to 
believe this will change in the future. 

What is necessary is a further development and 
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implementation of a reintegrative model. The reinte
grative model ir.',:.:>lies a close structuring of an of
fenders' relationship with the community, and ther
fore, a close tie between the community and the of
fender is mandated. Needless to say, custody cannot 
forever be the overriding concern in a reintegrative 
model. 

How, then, can the very real responsibility for pro
tection of society be met? I would suggest the sepa
ration of the punitive/incapacitative aspects and the 
reintegrative aspects of a sentence, as well as the 
separation of the systems implementing the sen
tences. Judges would sentence an individual to a 
specific and, more importantly. a certain incapacita .. 
tive term; upon the completion of this phase of a sen
tence, the offender would enter a reintegrative term. 
Only in the event of serious and persistent miscon
duct, and then only after a full hearing with appro
priate due process protections, would an offender 
be transferred to or retained In the incapacitative 
system. 

What the reintegrative system would offer would 
be a community-based service system which would 
range from secure re-entry facilities to parole super
vision services. I nmates in the incapacitative system 
would not be eligible for furloughs, work and educa
tion release, etc., but would have institutional pro
grams av",lIable on a voluntary basis. Conversely, 
community reiease p'rograms, including the potential 
use of restitution, would be the core of the reintegra
tive system, and institutional programs would be 
minimized. We must realize that one reason rehabili
tation has not proved successful is that it takes place 
in an environment far removed from what exists as. 
reality for most offenders. Reintegration would take 
place "on the street." Whether the reintegrative sys
tem is called parole or some other term is less-than
important. It Is an essential function which cannot be 
neglected in the criminal justice process of the 
future. 

Unfortunately, I find that the standards and goals 
for correctional administl'ation fail to reject the re
habilitative model and propose the bold sol.utlons 
necessary. The standards have instead proposed a 
better functioning, better funded, better admin
istrated rehabilitative model. I would suggest that the 
rehabilitative model and the corrections system 
needs more than improvement; its basic premises· 



must be rethought and redefined. These standards 
should establish goals for a much-needed thorough 
reevaluation of corrections. The result would be a 
more realistically based system which would reduce 
the discretion of parole and corrections authorities 
and increase the certainty of inmates and the public 
as to the implications and operations of the system. 

) respectfully submit this statement of philosophy 
to the Governor's Advisory Committee on Criminal 
Justice Standards and Goals. 

Chirstopher Dietz 

SEPARATE STATEMENT OF BURRELL IVES HUMPHREYS, 
PASSAIC COUNTY PROSECUTOR 

Prosecution and Defense Standards 

I suggest that a standard should be inserted to re
fh::ct the so-called Bigley statutes: N.J.S.A. 2A:158-5 
and 7. Under those statutes as construed in In Re 
Application of Bigley, 55 N.J. 53 (1969) and other 
cases, the Assignment Judge for each county 
possesses the final and conclusive authority to ap
prove expenditures for the prosecutor's office beyond 
the appropriations authorized by the Freeholders. 
This is extremely important to the proper functioning 
of a prosecutor's office since the independence or 

effectivel1ess of the prosecutor could be compro
mised if local government had absolute control over 
the purse strings of his office. See Bigley, p. 56. 

The prosecutor must have the remedy provided by 
the Bigley statutes if he is to remain "equipped for the 
performance of his indispensable task, if law and or
der are to be maintained in the county and all our 
rights both of person and of property are to be ade
quately safeguarded." State v. Winne, 12 N.J. 152, 
169 (1953). 

Statement in Support of a Rule Change Permitting the State to Appeal or Move for Leave 
to Appeal from a Sentence Which is Manifestly Too Lenient. 

The defendant's right to appeal from an allegedly 
excessive sentence affords an excellent example of 
how the rights of criminal defendants have been ex
panded over the years. 

At common law the defendarit did not have the 
right to appeal his sentence. State v. Gray, 37 N.J.L. 
368 (Supreme Court 1875). The Gray case was fol
lowed until changed by legislation in 1898. See State 
v. Johnson, 67 N.J. Super 414 (App. Div, 1961). 
However, the legislation permitted appeal only when 
the sentence was "manifestly illegal." 

In 1942, the old Supreme Court held in State v. 
Newman, 120 N.J.L. 82, 88 that an appellate court 
may not revise an excessive sentence. 

In 1954 in State v. Bennes, 16 N.J. 389, 396 
(1954) Justice Brennan (now on the United States 
Supreme Court) opened the door a trifle by saying 
that a sentence is not "ordinarily" reviewable by an 
appellate court where the sentence is within author
ized statutory limits. 

Three years later, in 1957, the Judiciary took a 
step forward in State v. Culver, 23 N.J. 495. In that 
case, the Supreme Court sharply criticized State v. 
erey and indicated that a right of appeal would lie 
for an illegal or improper sentence. 
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Finally, in State v. Johnson in 1961, the New Jer
sey courts completed the last lap of their journey 
from: (1) No right to review a sentence, to: (2) May 
only appeal "illegal" sentences, to: (3) May not ap
peal an excessive sentence, to: (4) May ordinarily 
not appeal an excessive sentence, to: (5) May appeal 
ali improper sentence, to: (6) A defendant may ap
peal a sentence on the grounds that it is manifestly 
excessive, State 1/; Johnson supra. (I n 1969 Judge 
Gaulkin's decision in the Johnson case was made a 
part of the Rules of Court) 

While the rules of the game were being changed to 
provide more rights for the crimina! defendant, the 
prosecution was being beset with Miranda, Wade, 
Mapp and a whole litany of decisions not only ex
panding the rights of criminal defendants but con
stricting the authority and power of police and prose
cution. Praiseworthy as these decisions may be in 
effectuating the goal of a just criminal system, the 
fact is that this expansion of defendants' rights and 
contraction of prosecutr:, '::) rights has coincided with 
an era marked by a many-fo!d increase in crime. 

Perhaps there is a correlation; perhaps not. In any 
event few prosecutors would want to turn the clock 
radically back. A better approach than restricting 
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defendants' rights is to give the prosecution the tools 
needed to cope with those increased rights. In short 
to recognize that if the prosecution is to fulfill its role 
in the criminal justice system of representing the in
terests of the public, it must be given commensurate 
authority and responsibility. 

Sentencing is one area in which Dur Criminal Jus
tice System has met with much criticism. Many 
critics have contended that often sentences are too 
lenient, and therefore neither deter crime nor satisfy 
society's need for justice. Former Chief Justice War
ren of the United States Supreme Court has said "we 
have all observed instances of excessive sentences 
but, just as frequently, we have noted instances of 
commitments far too short to enable institutional au
thorities to educate and train the individual to take 
his place in the community as a law-abiding, self
respecting citizen." (emphasis added). Introduction 
to Glueck and Glueck, Predicting Delinquency xix 
(1959). 

Judges are human beings and suffer from the 
same imperfections as all of us. Some have attitudes 
and philosophies which may result in sentences 
which are manifestly excessive. Those sentences 
can be corrected on appeal. Others may have atti
tudes and philosophies which result in sentences 
which are manifestly too lenient. Under the present 
state of the law those sentences cannot be corrected. 

If one believes that the criminal justice system 
exists solely or even primarily for the benefit of crimi
nal defendants, then perhaps such a double standard 
of justice makes sense. However, if you believe, as I 
do, that the public and victims have rights which are 
in no way less important than those of the criminal 
defendant, then such a double standard of justice 
makes no sense. Why should a manifestly lenient 
sentence go uncorrected, when a manifestly exces
sive sentence can be corrected. 

As Chief Justice Weintraub has pointed out, errors 
in the criminal justice system in favor of the criminal 
defendant will not be felt by some vague entity known 
as society. These errors will be felt - and often pain
fully felt-by the next victim of the murderer, robber, 
rapist or mugger who was dealt with too lightly. 

If crimina: defendants now possess, as they do, 
the right to appeal from a grossly excessive sen
tence, then in fairness the State as the representa
tive of the public should have the right to appeal 
from an overly lenient sentence.' 

Consideration should be given to the question of 
whether the constitutional principle against double 
jeopardy prohibits or impedes any appellate review 
of a sentence at the instance of the prosecution. See 
Disparity in Sentence and Appellate Review of Sen
tence, Daniel B. Coburn, Volume 25, Rutgers Law 
Review, pp. 207,224 (1971). See also Appellate Re
view of Primary Sentence Decisions: A Connecticut 
Case Study, Voillme 69, Yale Law Journal, 1453, 
1462 et seq. (1960). 

I believe that a careful study of the question will 
show that there is no constitutional bar to an appeal 
by the State and the consequent enlarging of the sen
tence on appeal. If there is such a constitutional 
problem, a number of solutions come to mind. One is 
based on the principle of reciprocity. The defendant 
only has a right to discovery in a criminal case if he 
is willing to waive t~ a ~ertain extent his Fifth Amend
ment and other constitutional protections by giving 
reciprocal discovery. Not until 1961 did the defendant 
receive the "right" to appeal from a manifestly ex
cessive sentence. As with the discovery rules, the 

, court can condition the grant of the "right" of the 
defendant to appeal on th~'l grant to the State of a 
similar right. 
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Another possibility would be to provide that the 
sentence imposed by the trial court remain inter
locutory until review by the Appellate Court. Since the 
original sentence was tentatiVe and not final, a de
fendant is nbt being twice placl~d into jeopardy. 

We should always bear in' mind that in this case 
we are not dealing with consututional provisions de
signed to minimize the chances that an innocent de
fendant will be convicted. The defendant has already 
been convicted. The question .is what fair disposition 
should be made of the crimina!, bearing in mind his 
interests and the interests of the public and the vic
tim. If the criminal wants the right to have an Appel
late Court reduce his sentence because the trial 
judge has been manifestly unfair to him, what is un
just in having the same principle apply when the trial 
court has been manifestly unfair to the public and the 
victim? 

Following is a resolution in support of a right to ap
peal or move to appeal from a sentence which is 
manifestly too lenient, adopted by the County Prose
·cutor's Association at a recent convention. 

Resolution 

WHEREAS, much criticism has been directed at 
the sentencing of criminal defendants; often on the 
ground that some sentences are too lenient; 

WHEREAS, if a sentence is manifestly excessive, a 
criminal defendant under New Jersey law has the 
absolute right to appeal and obtain a reversal of that 
sentence; 

WHEREAS, a sentence which is too lenient, even 
one which is manifestly too lenient, is not under 
present New Jersey law subject to appeal, and there
fore such an unjust sentence cannot be corrected; 

WHEREAS, it has been reported in the press that a 
proposed revision of the United States Criminal Code 
will authorize appeals from sentences by the prosecu
tion in certain circumstances; 

WHEREAS, the criminal justice system does not 
merely exist for criminal defendants. The public and 
victims of crime have rights also, and those rights are 
in no way subordinate to the rights of criminal defen
dants; 

WHEREAS, a sentence which is manifestly too 
lenient clearly infringes on the rights of the public and 



victims of crimes, and is inimical to the concept of 
equal justice for all; 

NOW, THEREFORE, be it resolved by the County 
Prosecutors Association that in the interests of equal 
justice and fair play for alt, the State to the extent 

constitutionally permissible, should have the right to 
appeal or at least move for leave to appeal from a 
sentence which is manifestly too lenient. The Su
preme Court is respectfully requested to consider ap
propriate changes in the Rules of Court to that end. 

Juvenile Judiciary Process 

In my judgment. the commentary and standards 
do not go far enough in calling attention to the fail
ures of the !.!Venile justice system and in proposing 
adequate remedies. 

This Q.:JUntry is facing an epidemic in juvenile 
crime. JUVenile arrests, for all crimes. increased 
138% from 1960 to 1974 (U.S. Department of Justice 
figures in the 1976 Annual Report of the U.S. Senate 
Sub~Committee to investigate juvenile delinquency). 

The number of children ages 10 to 17 increased 
32% in the years 1960 to 1973. However, the number 
of juvenile delinquency cases more than doubled 
(1973 Annual Report, supra). 

Over the period of 1960 to 1975, property crimes 
committed by youths under 18 increased 132% 
(Ibid). The peak age for arrests for violent crime is 
18, followed by ages 16, 17 and 19 in that order 
(Ibid) . 

We have reached a paint in which 26% of all per
sons arrested in 1975 were under the age of 18; 30% 
of all crimes solved in 1975 involved persons under 
the age of 18; and persons under 18 committed 43% 
of all serious crimes (Ibid). Recidivism among adults 
has been estimated at 40% to 70%. Recidivism 
among juveniles is estimated at 75% to 8(1% (I bid). 

An examination of the above figures can lead to 
no other conclusions but that (1) we have an epi
demic of juvenile offenses, and (2) our juvenile 
justice system is a failure. With all due respect, I did 
not see either of those two conclusions clearly or 
prominently set forth in the commentary. 

If anyone doubts the accuracy of either of these 
conclusions, I suggest that he speak to his friends 
and neighbors about juvenile crime, particularly if 
those friends or neighbors live in a large city or in a 
high crime rate county. In Passaic County we have 
nearly 5,000 juvenile complaints filed a year-rough
ly the same as adult complaints. Businessmen in a 
major city in this county have reported in response 
to a survey that crime, and in particular juvenile 
crime, is their most pressing problem. 

Perhaps Simeon Golar put the problem best in a 
statement which he made recently in the course of 
resignation as a New York Family Court Judge. Mr. 
Golar has for many years been a distinguished civil 
rights activist and a leader in the black community. 
He resigned his position Ollt of utter frustration. 
Why? He said: 

"It is utterly unthinkable that our society would permit 
people to commit serious crimes and do substantially 
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nothing about it. ... Yet, that is what happens In New 
York and elsewhere in the U.S., where, under the Jaw, 
juveniles cannot be prosecuted for crimes-eVen 
murder. They are charged, instead, with delinquency 
and little or nothing happens as a result." (New York 
Sunday News, June 13,1976, p. 69) 

Our juvenile subcommittee worked very hard un
der very able leadership and my comments should 
not, in any way be interpreted as a criticism of the 
distinguished members of the subcommittee. How
ever, in reading the commentary and standards, 
I find reflected attitudes and philosophies which in 
my judgment are not in accord with modern condi
tions and realities. The fundamental basis for any 
criminal justice system must be protection of the 
pubfic- one of the building blocks of civilization; 
indeed, the basic primeval reason for the existence 
of civilization and government. Every step taken in 
proposing standards and goals for the criminal jus
tice system must be consistent with that principle, 
protection of the public. Any standard not based on 
that foundation will rest on quicksand. It will not have 
nor deserve the support of the public. ' 

In order to revise the juvenile justice system and 
lend greater emphasis on protecting the public, I 
have suggested the following: 

(a) Provide for determinate, not indeterminate 
sentences; 

(b) Treat juveniles, 15 to 17 years old, who commit 
violent crimes or who are chronic serious offenders 
as adult offenders unless a court orders to the con
trary on a showing of no danger to the public; 

(c) Such juveniles should be fingerprinted and 
photographed; 

(d) The State should be permitted to move for 
leave to appeal juvenile sentences which are mani
festly unjust; 

(e) Authorize and encourage more innovative sen
tences; for example: the restitution of property. 
study or counseling programs, work on community 
projects, etc.; 

(f) Establish work camps for juvenile offenders as 
an alternative to reformatory or a return to the 
streets; 

(g) Authorize and encourage court intake and ju
venile conference committees to impose innovative 
and flexible "sentencing"; 

(h) To the extent that it is constitutional, exercise 
jurisdiction over parents requiring them to pay for 
damaged property or loss and to partiCipate in diag-



nostic counseling; 
(i) Establish more custodial institutions equipped 

to handle juveniles in a humane and rehabilitative 
fashion; 

(j) Remove some of the aspects of secrecy in ju
venile proceedings. 

Upon reading the commentary and standards, I 
find that some of the above recommendations are 
reflected and recommended, some only casually 
mentioned, and some completely ignored. 

A juvenile who commits a delinquent act cannot 
be rehabilitated if he is not caught. The apprehension 
of juvenile offenders is impeded by existing statutory 
restrictions governing the fingerprinting and photo
graphing of juvenile suspects. 

Two major reasons have been advanced for not 
fingerprinting juveniles. These are, (1) to preserve 
the confidentiality of juvenile arrests and disposi
tions, and (2) requiring a juvenile to undergo finger
printing may be detrimental to the juvenile. However, 
when a juvenile is arrested, his name and arrest 
record arC! kept at police headquarters. Additionally, 
local juvenile authorities and the policemen on the 
beat know those juveniles who have been arrested 
before. Fingerprint cards, like juvenile arrest and 
complaint sheets, would be kept at police headquar
ters and not made available to the general public. 
The fact that a juvenile is fingerprinted would not 
likely result in any more detrimental effect upon him 
than his initial arrest already has. Additionally, a 
juvenile who is fingerprinted may be impressed with 
the seriousness of his offense and be deterred from 
committing future offenses. 

We often forget that laws and regulations which 
make it easier for police officers to detect and appre
hend the guilty many times serve to protect the inno-

cent. Such laws minimize the chances that innocent 
persons will be apprehended, investigated and even 
prosecuted. Increased use of fingerprinting and pho
tographing would help to point a sur.e finger at the 
guilty and thereby more quickly remove clouds of 
suspicion from the innocent. 

The existing statutes and law regarding fingerprint
ing and photographing of juveniles should be re
viewed and revised to make it easier for law enforce
ment to make effective use of these \taluable inves
tigative and prosecutorial tools. Our standards should 
include recommendations for statutory change which 
would permit fingerprinting of juveniles age 15 01' 
older who are arrested for acts that would constitute 
high misdemeanors if committed by an adult. The fin
gerprinting of juveniles would significantly help in 
crime detection and prevention. Many cases, espe
cially breaking and enterings, are solved by finger
print evidence alone. However, if a juvenile commits 
a criminal act and leaves latent prints, there may be 
no way of connecting the crime with the juvenile 
because often no juvenile prints are on record. 

For example, breaking and enterings and auto 
theft are two crimes in which fingerprints are most 
likely, to be left by the perpetrators. In New Jersey. 
juveniles account for approximately 43% of all ar
rests for break and entries and approximately 37% 
of all auto theft arrests. Y.et police in 1974 were only 
able to solve 15% of all reported break and entries, 
and 10% of all reported auto thefts (See "Crime in 
New Jersey," Uniform Crime Reports. 1974 at 37. 
45 and 49). These two categories of crimes have the 
lowest rate of clearance by arrest in the State. 
Clearly, the use of fingerprint eVidence would be 
highly beneficial in helping to solve these crimes. 

SEPARATE STATEMENT OF JOSEPH E. OCHS, 
ASSOCIATE DIRECTOR, 

COMMUNITY DRUG AND ALCOHOL PROGRAM OF 
HUDSON COUNTY 

The following standards and goals on drug abuse 
are submitted in response to subcommittee sugges
tions. Since they were submitted after subcommittee 
deliberations and thus were not voted on by the 
Committee, they are included here as recommenda
tions. 

SUBSTANCE (DRUG AND ALCOHOL) 
ABUSE TREATMENT STANDARDS 

AND GOALS 

Treatment 

It has been demonstrated during the past 10 
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years that methadone maintenance treatment 
for hard-core heroin addiction, when supported 
with practical supportive services, provides a 
good chance of re-adjustment into a productive 
and employable lifestyle for the hard-core hero
in addict. 
The State of New Jersey should provide funding 
to ensure that there are enough methadone 
maintenance treatment slots for those addicted 
to heroin. It costs approximately $2,000 per cli
ent per year for methadone maintenance out'" 
patient treatment. That same person if incar
cerated for a drug use offense only would cost 
the taxpayer approximately $10,500 per year 



and take up a place in our already overcrowded 
correctional system where he will not receive 
treatment for his drug abuse problem. 

J I The State of New Jersey should coordinate effec
tive umbrella treatment services throughout the 
State. Such programs should receive priority 
for funding rather than isolated individualized 
treatment approaches. The multi-modality ap
proach to treatment is preferable in that it pro
v!des a number of treatment alternatives: meth
adone maintenance, drug-free residences, 
drug-free out-patient centers and alcohol treat
ment centers under one administration. This 
would avoid costly duplication of administration 
costs needed to effectively run many different 
programs. 

II! New Jersey court districts (municipal, county, 
etc.) should be encouraged to develop relation
ships with eXisting programs to ensure that drug 
users coming into the court system are diverted 
into treatment programs if circumstances war
rant. The diversion should take piace at the be
ginning of the judicial process. Large urban 
court systems should have a person thoroughly 
versed in drug abuse treatment and the dyna
mics of addiction hired by the court and as
signed to interview persons Incarcerated for 
drug usage and make referrals to treatment. The 
result of the interview would be a presentation to 
the judge as to the feasibility of treatment for the 
drug problem as an alternative to incarceration. 

IV Each New Jersey prison should have a prison 
release program whereby persons incarcerated 
for a drug abuse offense after screening would 
be released to a treatment program for rehabili
tation if the circumstances of the offense war
rant such action. Such treatment could begin 
while the person is still in prison so that, upon 
referral to a program, the treatment would be 
in progress. 

V The Department of Health (Division of Narcotics 
and Drug Abuse Control and the Division of 
Alcoholism) should coordinate all drug abuse 
treatment efforts with existing State agencies or 
departments (Human Services, Education, 
Labor and Industry, SLEPA, Department of 
Corrections) . 

VI A study should be funded which is specifically 
geared to a consideration of the hard-core 
drug abuse phenomenon, the overcrowding of 
jails and the effectiveness of various treatment 
modalities in order to examine the viability of 
providing funds for drug and alcohol treatment in 
the future. SLEPA's computer data bank could 
be utilized as a basis for the study which would 
explore the overcrowding of pl'isons in relation
ship to drug offenses. 
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V II The State of New Jersey should implement an 
excise tax on the sale of alcoholic beverages as 
a means of funding alcohol treatment programs. 

VIII The State of New Jersey should examine care
fully the long range cost effectiveness of having 
State-funded hospitals provide a fixed number of 
beds for the detoxification of the alcoholic and 
for the drug abuser. 

IX There should be a conoerted effort to mobilize 
New Jersey business and industry resources to 
provide employment opportunities for the sub
stance abuser who has responded satisfactorily 
to treatment efforts. Such efforts should be co
ordinated with the Department of Labor. The 
State should look into the feasibility of providing 
funding for supported work as a viable interme
diate step toward the substance abuser's em
ployment in the private sector. Such supported 
work programs (transitional employment) have 
been tried and their effectiveness documented. 

Education 

The Department of Health and Department of 
Education should coordinate a viable substance 
abuse prevention program for New Jersey 
school districts. The program should be devel
oped by the State and should involve we!\
trained, treatment-knowledgeable 3ubstance 
abuse prevention coordinators in school dis
tricts who would function out of the school, have 
an ongoing relationship with I(lcal treatment 
programs and provide educational programs in 
the home, school and community. 

II A substance abuse curriculum for grades K-12 
should be developed for New Jersey school dis
tricts and should be based on a mental hygiene 
approach to substance abuse and have back
up treatment services. 

law Enforcement 

New Jersey efforts in law enforcement should 
be strengthened in order to increase arrests of 
"dealers." New Jersey should therefore have an 
all-out attack on hard-core illegal substance 
abuse. A special task force within the State Po
lice who are well trained in every aspect of nar
cotic enforcement and current treatment possi
bilities should assist the local law enforcement 
resources for undercover and training for re
gional law enforcement people to cover larger 
regions. 

I I A stipulation of "gainful employment" (job, edu
cation or household provider) should be at
tached to probation and parole. The gainful 
employment should take place within six months 
of release or conclusion of treatment. Failure 
to secure employment should be an abuse of 
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parole and the alternative should be re-incarcer
ation. 

III Training programs in the dynamics of addiction 
·and treatment resources should be created and 

continued on a regularly scheduled basis for 
judges and pOlice. There should be a concerted 
effort to inform courts of treatment alternatives 
to incarceration as appropriate under the law. 

SEPARATE STATEMENT OF EDWIN H. STERN 
DIRECTOR OF CRIMINAL PRACTICE 

ADMINISTRATIVE OFFICE OF THE COURTS 

Introduction 

Because so many persons have labored so long 
and so hard on this Standards and Goals project, I 
feel it appropriate to add some individual thoughts.1 
I do so despite my objection to the length of the 
Report itself which, in my view, unnecessarily in
cludes some standards which embody traditional and 
generally accepted practice as well as some dupli
cative and repetitious narrative. Given the length 
of the Report, I presume that my additional thoughts 
will pose no burden upon the interested reader who 
has already waded through approximately 350 pages 
of print. 2 

My basic concern about our Report deals with the 
methodology by which this project was undertaken. 
The Committee was appointed in October of 1975, 
and each Committee member was assigned to one 
of four sub-committees. Each sub-committee was 
assigned certain tasks in terms of evaluating the 
criminal justice system and drafth;g <;tandards with 
regard thereto. The sub-committees labored hard, 
and their efforts were presented to the Committee, 
as a whole, at three plenary sessions. At the plenary 
sessions, sub-committee members made presenta
tions to the Committee as a whole; there was some 
discussion concerning the presentations, and the 
sub-committee reports were adopted. The standards 
as adopted, however, were subject to later amend
ment by the sub-committee (which had proposed 
samel after consideration by the sub-committee 
itself of arlY comments which were made from the 
floor. at the plenary session. 3 

As B matter of fairness, I should point out that the 
methodology must be attributed to restraints inherent 
in the very funding application which permitted the 

Standards and Goals group to be formed and which 
was approved long before the Committee member
ship was ever selected. Given the subject matters 
that were assigned for study I the time restraints in 
the grant life would not permit each matter to be 
adequately studied or thoroughly conSidered by the 
Committee as a whole. 4 I am disappointed that the 
Committee, as a whole, could not seek an extension 
of time with which to "polish" its work product, and 
did not seek to reduce the volume of material 
covered within the time limits assigned, so that we 
could have presented (in even more precise fashion) 
our views concerning some of the recommendations 
and subjects which needed the attention of repre
sentatives from the various related aspects of the 
criminal justice community.s I would not advocate an 
extension of the project, or indeed write hereJn at such 
length, but for my sincere belief that the project is so 
valuable. The need for standards and a viable expla
nation thereof is evident. I feel that a little more at
tention to draftsmanship would permit this successful 
endee.vor to be even more persuasive. In a period of 
two to three months, I believe that those drafting the 
final product would better achieve an integration of 
the standards developed by the four separate sub
committees and a more logical presentation of the 
Report as a whole. Various standards which would 
promote valuable contributions to our system are re
lated to other aspects of the system but the inter
relationship is not fully developed. I n essence, given 
the sub-committee approach and lack of work by the 
Committee as a whole, we have thus far failed, in 
some areas, to produce a well integrated document. 

Judicial Civil Service 

For the first time in New Jersey, important, com
patible and related standards with regard to pretrial 
procedures, diversion and case processing is de
veloped with an emphasis that courts, prosecutors 
Rolerence. for tills chapt~r !pehtor on page. 357 nnd ~5B. 
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and defense counsel should concentrate on matters 
requiring quality attention in the adversarial context, 
without expending substantially more resources than 
presently available,. and with the expectation that 



screening and diversion of first offenders and other 
offenders charged with relevantly minor offenses can 
benefit the defendant and, in turn, the State. 6 I n addi
tion to recommending the development of resources 
for rehabilitative programs, both in the traditional cor
rectional area and new diversion programs, struc
tured procedures are recommended, and meaningful 
pretrial release procedures are developed so as to 
keep out of Jail and detention facilities those adults 
and juveniles who should not be exposed to same. 
Police diversion programs are discussed, and with 
notable Importance the concept of court diversion 
through intake procedures are recommended for 
increased utilization in juvenile cases. In the adult 
area, we recommend presumptive release in lieu 
of detention or continued detention in certain cases, 
recognize the need for more court investigative per
sonnel to assure the establishment of proper condi
tions for pretrial release when a summons is inap
propriate, and promote the concept of the develop
ment of pretrial services and pretrial intervention pro
grams and the necessary resources therefor. 

Pre-Adjudication Alternatives Standard 1.7, p. 208 
places the intake services under the supervision of 
the Juvenile and Domestic Relations Court (to be
come the Family Division of Unified Superior Court, 
Court Organization Standard 6:3 and 6.4), and recog
nizes the concept of a central court service delivery 
system by promoting the use of probation officers as 
staff. (Sentencing, Parole and Probation Standard 
10.10, page 46.) In the adult area, the concept of a 
centralized development of pretrial release and di
version programs is deemed necessary (see Pretrial 
Process Standards 8.5-8.11, pages 39-42) with pro
bation officers serving as staff (Sentencing, Pa
role and Probation Standard 10.10, page 46). We 
promote unification of the court system, including the 
municipal courts (Court Organization Standards 6.1, 
6.3, 6.6, pages 30-31) and independently thereof, 
seek consolidation of municipal courts so that there 
can be expeditious processing of criminal cases 
(Trial Preparation Standard 9.2, page 43). We also 
indicate that, constitutionally and otherwise, pro
bation must be retained in the Judicial Branc~l of 
Government and that, for the purposes of improve
ment, the fragmented system must be consoli
dated (Sentencing. Parole and Probation Standard 
10.6 page 46). Thus, the Standards and Goals 
Committee recognizes the need for a unified court 
system and a unified probation service to avoid dupli
cation of effort and expense, to prevent unwarranted 
inconsistencies of approach among the 21 counties, 
and to promote adherence to Supreme Court policies 
and procedures. As a reSUlt, in the pretrial, trial and 
post-adjudicatory areas, substantial and meaning
ful reforms are suggested, and hopefully the re
sources will be available. 

There is only one difficulty with the "goals" 
adopted. We sometimes forget that people are 
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needed in the system and that the system can only be 
as good as the people involved. The adult pretrial and 
diversion procedures and the standards relating to 
probation were developed by one sub-committee, 
and the juvenile standards were written by another. 
The standards with regard to court organization and 
unification were developed by a third sub-committee, 
and in my respectful view, by a sub-committee which 
(at the time it was developing its work product) could 
not understand, given the methodology described 
above, the ultimate recommendations of the other 
sub-committees. 

I dissent from so much of Court Organization Stan
dard 6.8 (pages 32-33) as requires the unified Judi
ciary to be subject to the requirements of Civil Ser
vice. While recognizing that this standard would be a 
substantial improvement over the present system, 
because it recognizes the Supreme Court authority 
to supervise the Judicial personnel system, establish 
standards and approve selection procedures and 
tests, I do not believe that the standard goes far 
enough because it entrusts to the Executive Branch 
and the Civil Service Commission power to "imple
ment these standards and administer the personnel 
system." 

In my view, the Civil Service bureaucracy does not 
adequately appreciate or understand the needs and 
nuances of the court and criminal justice system. I 
recogmze and am in total agreement with the" merit 
and fitness" requirements of our Constitution (Art. 
VII, §1, p. 2). Nevertheless, the constitutional provi
sion permits legislative action with respect to same 
and with respect to the "preference" system. 7 Our 
deliberations, in my view, did not sufficiently consider 
standards with respect to Civil Service and with re
spect to needed input by affected agencies concern
ing job specifications and testing. While the subject 
transcends the Judiciary and while the Legislature 
could legislate various changes in Civil Service law 
consistent with Art. VII, §1, p. 2 thereby improving 
the entire criminal justice system, I address myself 
at this pOint exclusively to the Judicial Branch of 
Government because Standard 3.8, supra, is so 
limited. 

Art. V I, §2, p. 3 provides that "the Supreme Court 
shall make rules governing the administration of all 
courts in the state .... tt Thus, the position of the Ju
diciary stands on & different footing than Executive 
Branch agencies involved in the criminal justice sys
tem, and recognizing its constitutional powers, the 
Judiciary has used its rule-making powers (R. 
1 :33-3) to develop intake, pretrial diversion and other 
meaningful programs in some counties where, for 
various reasons, including some which involve Civil 
Service related problems, such programs could not 
be developed within probation. 

The recent decision in Passaic County Probation 
Officers' Association v. County of Passaic, N.J. 

(1977) points out the Supreme Court's adminis-
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trative powers, its authority with respect to adminis
tration of the court system and its responsibilities "to 
see that the public interest is fully served by the 
proper functioning of this vital branch of our govern
ment." (Slip opinion, p. 4.) In the course of its opin
ion, the Court stated 

"The conclusion Is quite inescapable that the con
stitutional mandate given this Court to "Make rules 
governing the administration of all courts in the State" 
transcends the power of the Legislature to enact stat
utes governing those public employees properly con
sidered an integral part of ~:'Ie court system. It has, 
however, since 1948, been tho practice of this Court, 
with only occasional deviation, to accept and adopt 
legislative arrangements that have not in any way in
terfered with this Court's constitutional obligation dis
cussed above. We have every intention of continuing 
this practice; to do otherwise would be pOintless and 
self-defeating. Only where we are satisfied that the 
proper exercise of our constitutional responsibility to 
superintend the administration of the judicial system 
requires such action would we feel compelled to exert 
this r:":er in the adoption of a rule at odds with a 
legis"'.;<le enactment." 

We have a valuable opportunity to propose mean
ingful standards and goals. I am not suggesting any 
constilutional confrontation or deviation from the 
practice described above. a As a matter of comity, 
I merely advocate that a Judicial Civil Service be 
legislated consistent with Art. VII, §1, p. 2 and be 

made responsible to the Supreme Court and its Ad
ministrative Director of the Courts. 

I understand from various discussions that Stan
dard 3.8 is worded as is because of the feeling of 
sub-committee member~, that an independent Judi
cial Civil Service was nG( necessary given the present 
Civil Service bure' ,1cracy and the relatively small 
size of the JuciJClCu'y. I certainly support the standards 
of judicial selection and court organization developed 
by the SUb-committee which drafted this standard, 
but what that sub-committee may not have under
stood (because of the lack of integration of the work 
of the various sub-committees) is the significance of 
the work product of other sub-committees relating to 
standards concerning intake, adult pretrial release, 
diversion, pr13trial services and the unification of pro
bation services, including post-disposition proba
tion. 

As a result of the unification of probation and the 
development of meaningful pretrial services within 
the probation structure. and because of court unifi
cation itself, there is sufficient cause to develop an 
independent judicial Civil Service without duplication 
and waste. Even if that were not true, fundamental 
justice requires judicial control over the qualifica
tions and selection of the personnel who must comply 
with Supreme Court standards and ptoceduresand 
who must process cases without regard to the con
cerns of any litigant, including the State. 

Juvenile Status' Offenders 

I respectfully dissent from Juvenile Judicial Pro
cess Standard 4.1 (page 223) which provides that 
"court jurisdiction over status offenses should be 
eliminated." I find this to be inconsistent with other 
standards developed by the Committee and one 
which, although based IOn idealism, is lacking in 
practicality. The committ\se has recommended unifi
cation of the courts and development of a family 
court. Court Organization Standards 6.1-6.4, pages 
30-31. The family court system would provide New 
Jersey with a great step forward and would permit 
judicial officers to review all matters involving the 
family. Juvenile Judicial Process Standard 4.1 itself 
recommends consideration of the "whole family in 
formulating an appropriate disposition" and suggests 
that juvenile (or family) court judges should " ... 
encourage and recommend parental participation" 
on a voluntary basis in the rehabilitative process im
posed as part of the disposition. (Page 223) Juve
nile Dispositions and Corrections Standard 5.7, (page 
232), adopted by the Committee, would also give 
the courts the obligation of reviewing all out-of-home 
placement (including voluntary foster care place
ment of children) and is admittedly a great step for
ward "for the best interest of the child." Yet, ~or some 
reason, the Committee has simultaneously recom-
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mended that the jurisdiction over status offenders be 
removed from the court system. 

It seems to me that, because a good number of 
status offenders are, in essence, the products of 
divided homes or unsupervised lifestyles, that they 
should remain subject to the jurisdiction of the family 
court. I would perhaps feel differently about this 
matter if it were not for the important recommenda
tions promoting the development of the family court 
(as a part of a unified court system) and the concept 
of intake. 

I agree that the court system should be the "forum 
of last resort" with respect to the handling of status 
offenses. I believe that recent statistics indicate not 
only a decrease of the number of matters being 
handled in court but also an increase in the diversion 
of such matters from court to community resources 
and social agencies which are in a position to help 
the juvenile. (' n the 1975 court term only 1906 
"bench hours" Were devoted to J I NS cases whereas 
in the prior court year 2578 hours were so devoted.) 
However. these community-based resources and 
social agencies, even if recognized In legislation as 
an alternative to court, should not legally be permit
ted to coerce a juvenile by requiring adherence to 
their principles or procedures. Thus, the courts must 



remain available, as a last resort, so as to permit 
the entry of appropriate orders, consistent with the 
due process clause, requiring or compelling adher
ence to our laws (including laws with respect to tru
ancy and incorrigibility) when court action is re
quired. As ideal as the majority recommendation 
might be, there is no other way to enforce legal re
sponsibilities; there is no other way to insure appro
priate treatment of juveniles when community 
services and resources are unavail.,ble, and there 
is no other way to assure adherence>· due process 
requirements in the absence of court jUi-tsdiction. 

I emphasize. however, as noted above, that the 
use of intake in such matters should be encouraged 
and that the "in court" appearance of a status or 
Jl NS offender should be indeed rare. However, the 
court should be available when and if needed. This 
is particularly true because of the relationship be
tween the juvenile status offender and his parents 
who may have substantially contributed to his situa
tion. The family court should be permitted to deal 
with both the parent and the child, and our .Legisla
ture (as opposed to municipal governing bodies) 
should enact parental responsibility statutes to the 
extent constitutionally permissible. See Doe v. Tren
ton, 143 N.J. Super. 128 (AfP. Div. 1976), certif. 
granted 72 N.J. 466 (1976). There are cases in 
which the family cannot or will not seek or obtain 
treatment or community resources voluntarily and in 
which the protection of the public and society re
quires court intervention. 

I recognize full well that society can usually be 
protected by intervention of court processes because 
the public as an institution is normally injured only by 
the commitment of an offense which would other
wise give rise to a delinquency charge. But we should 
not wait until it is too late to provide community re
sources and court services when the status offender 
becomes a delinquent. The alternative of legislat
ing coercive powers for voluntary or community
based agencies not subject to court supervision (nor 
assigned the matter, subject to conditions imposed 
by a court which can amend its order for non-com
pliance) is in my mind more threatening than the au
thority of the court and certainly less lacking in due 
process. In summary, I believe that, subject to the 
increased use of intake services recommended by 
the Committee, status offenders should remain within 
the jurisdiction of the family court concept and that 
this issue must be analyzed in connection with the 
development of the family court. I regret that the 
Committee adopted the recommendation to remove 
status offenders from the courts without any analysis 
of what is occurring in other jurisdictions on this 
subject and without any evaluation of the results of 
similar activities, if any, in other states. See e.g., 
Gill, ''The Status Offender," Juvenile justice (August 
1976) p.3; Martin, "Status Offenders In the Juvenile 
Justice System: Where Do They Belong?" Juvenile 
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Justice (February 1977) p. 7. I agree that "cases 
which previously would have been scheduled on the 
no counsel mandatory calendar should be considered 
for diversion at the intake level." Juvenile JUdicial 
Process Standard 4.3, (page 223) However, there 
are some cases Which would not necessarily require 
the apPOintment of counsel because of the absence 
of a likely institutional commitment (N.J.S.A. 2A: 
158A-24) where the juvenile should nevertheless 
appear before a judge because such an appearance 
would be beneficial to the juvenile or make him 
aware of the consequences of his failure to follow the 
conditions embodied in the disposition imposed. 

In light of the above, I believe that a few additional 
comments are in order. 

Juvenile Judicial Process Standard 4.2, (page 223) 
provides in part that "except for the right to bail, 
indictment and trial by jury, juveniles shOUld have all 
the procedural rights given to adult criminal defen
dants including the right to ask for a public trial." See 
also the commentary on page 299. N.J.S.A. 2A:4-60 
provides juveniles with certain Fifth and Sixth 
Amendment protections specified in the statute to
gether with "the right of due process of law." There is 
no federal constitutional right to a public trial now 
extended to juveniles, either under the Sixth Amend
ment or the due process clause, McKeiver v. Penn
sylvania, 403 U.S. 528, 545-551, 91 S. Ct. 1976, 29 
L. Ed. 2d 647 (1971), and thus I do not believe that 
it can be argued under State law that a juvenile can 
now obtain a public trial at his request pursuant to 
N.J.S.A. 2A:4-60. Nevertheless, I support the pro
posed standard which would require an amendment 
to State law and which would permit such public 
trials, at the request of the juvenile, as a matter of 
State law. I believe that the juvenile should be per
mitted to ask for a public trial, as a matter of fairness, 
if the results of juvenile adjudications can be made 
public (as a matter of discretion or otherwise), and I 
generally favor discretionary post adjudicatory dis
closure if the juvenile is found guilty of offenses 
which would be indictable if committed by an adult. 9 

See Report of the Task Force on Juvenile Justice, 
100 N.J.L.J. 441 (1977). But the waiver must be an 
educated one (because the confidentiality require
ment is designed to protect him in the event of ac
quittal or subsequent rehabilitation). Thus, this sub
ject relates to the right to counsel and I think that any 
standard on this subject should be accompanied by 
a commentary that public trials in juvenile cases 
should be requested very seldomly. 

Related to the above is the growing recognition 
of the need for the assignment or appointment of a 
guardian or child advocate, not retained by the 
child's parents, to represent the child, particularly 
where there is the possibility of conflict or a back
ground involving child neglect, desertion, abuse or 
abandonment of parental responsibilities, see J. v. 
Supreme Court of Los Angeles, 4 Cal. 3rd 836 (1971). 

j 



Juvenile Judicial Process Standard 4.3, paragraph 3 
of Juvenile Judicial Process Standard 4.4, and para~ 
graph 2 of Juvenile Judicial Process Standard 4.16 
(page 232) should be clarified, however, to make 

clear that the counsel is not to be provided at the 
expense of the State unless both the parents and 
child are Indigent. See N.J.S,A. 2A:158A-25. 

Adult Criminal Standards Regarding Speedy Trial 

Various suggestions have recently been made that 
the State of New Jersey adopt strict time limits for 
the processing of all criminal cases. There have 
been other suggestions that the State process de
fendants incarcerated pending trial within strict time 
limits. The Standards and Goals Committee has 
recommended such standards, but has significantly 
premised same upon the development of resources 
sufficient for implementation (Trial Preparation 9.3 
~.ag~ 176). Wlse!y, however, the Committee has 
made other suggestions which would expedite the 
criminal justice system without detriment to the de
fendant or the State. These interrelated standards 
should be viewed as an integrated whole. 

A 
Of course, the adoption of Pretrial Process Stan-

dard 8.1 (pages 37-38) concerning summons in lieu 
of continued detention following arrest will go a long 
way in solving the problems of disparity in treatment 
based on pretrial release of non-indigents and incar
ceration of indigents unable to make bailor other 
satisfactory conditions of pretrial release. This stan
dard and Pretrial Process Standards 8.5-8.7 (pages 
39-40) substantially contribute to detention of only 
those defendants who should be detained pending 
trial and towards permitting our courts to process 
those cases which, in the public interest, should be 
processed within the gO-day period established for 
"jail cases" in Standard 8.3. 

It should be emphasized that Pretrial Process 
Standard 8.1 does not suggest the issuance of a sum
mons in lieu of arrest in situations where the case 
would otherWise be commenced by arrest and the 
defendant is apprehended "on the street," A case 
can be commenced in three ways in New Jersey, 
The least frequent manner is by direct indictment of 
a grand jury. A frequent manner of commencing a 
criminal case is by complaint signed by a citizen or 
police officer (the latter usually following line-up or 
some other identification procedure) leading to the 
issuance of a summons or a warrant. In this instance, 
the use of a summons is now permitted and sum
monses should be more frequently used when there 
is assurance that the defendant will rPpear for all 
proceedings. See R. 3:3-1. The most frequent means 
of commencing a case is by arrest (on the street or 
by other pursuit, etc.), and after arrest a defendant 
must be booked and fingerprinted when charged with 
an indictable offense or any narcotics offens'9. See 
N.J.S.A. 53:1-15, -18.1. He must also be booked and 
fingerprinted when detained or confined, post-

-----~ 
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arrest or otherwise. See N.J.S.A. 53:1-12 etseq. Our 
present rules, R. 3:4-1, permit the issuance of a 
summons after arrest, in lieu of detention or contln~ 
ued detention, but there have been numerous ex
amples of cases where defendants have been un
necessarily detained in custody awaiting the setting 
of bailor conditions of pretrial release because of 
the part-time municipal courts, the absence of avail
able Judicial personnel after court hours, or the lack 
of understanding that a summons can be used post~ 
arrest. Our proposed Pretrial Process, StMdard 8.1 
would go a long way in encouragir.g the use of a 
summons after arrest when the case is commenced 
by arrest as well as in situations where the case is 
commenced by complaint prior to the issuance of a 
warrant or summons. It spells out the presumptions 
in favor of the use of summons and against its use by 
both law enforcement officers and judges. I very 
much support its adoption because it details needed 
guidelines, but emphasize that by its strict reading, 
the standard would allow the fingerprinting and book
ing process to take place in cases Where the defen
dGtnt is arrested on the street or otherwise, i.e., where 
the case is commenced by arrest, so that vital 
"tracking" and identification procedures can be em
ployed. 10 In other words, while the police Would be 
encouraged to issue summonses after arrest and 
would be encouraged to develop mechanisms to 
book and print on the street, Where possible, or at the 
precinct level, they nevertheless would be able to 
verify identification of a defendant, and with the help 
of the developing OBTS-CCH systems, identify a 
defendant and ascertain if there are any other out
standing warrants. 

AS a result of adoption of this Standard, our jails 
would not be overcrOWded, defendants needlessly 
detained would not be held in custody pending trial 
or the setting of pretrial release conditions, and 
(hopefully) only those defendants who cannot make 
bail (reasonably set) will remain in jail pending trial. 
In turn, the jails will house significant offenders anq 
defendants charged with seriOUS offenses, and ~y vir
tue of defendant's status, the case will receive the 
expeditious attention which is required. 

The proposed Pretrial Process Standard 8.4 (page 
38) would require that every arrested person' be 
taken before a judge no later than 48 hours after ar~ 
rest, and this outside limit would guarantee a deter
mination with regard to the appropriate coriditions 
of pretrial release. The conditions and form of pre
trial release have been liberalized so that the judges 



would be given flexibility of assuring the proper con
ditions of pretrial release in all cases. See Standards 
8.4-8.7 (pages 39-40). 

B 
For some time in this State, there has been a ques

tion as to whether prosecutors have the power to ad
ministratively close files, or to administratively dis
miss complaints. The problem was magnified by the 
inclusion of the word "complaint" in R. 3:25-1, 
amended on July 17, 1975, effective September 8, 
1975, which prescribes the method of pretrial dis
missal. The purpose of that amendment was (a) to 
make clear that complaints, including non-indictable 
complaints, could be dismissed as part of a negoti
ated plea. Although Superior and County Court 
judges were temporarily assigned to municipal courts 
and could dispose of complaints, as such, there for
merly had been no authority for upper court judges 
to dismiss a complaint, indictable or non-indictable, 
except if there was undue delay in presenting an 
indictment to the grand jury, see the former R. 
3:25-3 11 ; (b) to provide a procedure whereby com
plaints of an indictable nature could be disposed of 
without presentation to thl~ grand jury (this being ex
tremely important in counties which did not honor the 
practice permitting administrative dispositions by the 
prosecutor); and (c) to provide a procedure whereby 
non-indictable offenses referred to the prosecutor 
with related indictables could be disposed of at the 
county level, after disposition of the indictable, with
out remand to the municipal court of origin, particu
larly if there were double jeopardy or collateral es
toppel problems caused by the disposition of the, in
dictable. Absent a rule dealing with dismissal of com
plaints at the county level, the practice of dismissal of 
either indictable or non-indictable complaints by a 
Superior or County Court Judge was not recognized. 
The amendment to Rule 3:25-1 was packaged with 
the adoption of R. 3:25A which permits the disposition 
of indictments, accusations or complaints pending in 
other counties at the time of the disposition of an 
indictment, accusation or complaint in the forum 
county. The word "complaint" had to be included in 
order to permit simUltaneous disposition (in the 
manner provided by the rule) of all matters pending 
against a given defendant "in any county or munici
pality in the Stat('.l." See 1975 Criminal Practice Com
mittee Report, 98·N.J.L.J. 321 (1975). 

Particularly following the amendment of R. 3:25-1 
in 1975, some took the position that no complaint 
referr~d to the prosecutor's office after a determina
tion of probable cause or waiver thereof should be 
disposed without (a) grand jury presentation, (b) 
downgrade and remand 12 or (c) court order. 

Neither State v. Winne, 12 N.J. 152 (1953) nor In 
the Matter of the Invest/gat/on Regarding the Ring
wood Fact Finding Committee, 65 N.J. 12 (1974) is 
dispositive of whether or not the prosecutor, in exer
Cising his discretion, can administratively close a file 
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after determination of probable cause or waiver 
thereof. 

The matter appears now to be settled by virtue 
of the Attorney General's formal opinion dated March 
31, 1976 and a recommendation of the Supreme 
Court's Special Committee, 99 N.J.L.J. 689 which 
would give prosecutors authority to close files admin
istratively as well as to reman'd indictable cases ad
ministratively to the municipal courts for treatment 
as non-indictable offenses. The prosecutor's power 
in this regard will keep from the criminal justice sys
tem those cases which just do not belong there. 
While some argue that the prosecutorial power to dis
pose of the cases administratively would lead to 
some abuse, the practice should not remain un
tested. and the Constitution gives the prosecutor the 
charging responsibility. Perhaps some day arguments 
could develop relating to a prosecutor's refusal to 
dismiss a charge, ct., State v. Leonardis, 71 N.J. 
85 (1976), but given a probable cause determination 
or grand jury indictment such an argument rarely, 
if ever, could be successful. 

Our proposed Pretrial Process Standards 8.2 and 
8.3 (pages 38-39) recommend guidelines and pro
cedures for prosecutorial screening and leave re
course to the complaining witness to object to a dis
missal (as opposed to a defendant's objection to non
dismissal). It seems to me that greater use of the 
screening device, subject to proper control in the 
standards we recommend, and diversion of relatively 
minor cases from the system permits speedier dispo
sition of the cases which require court attention. I 
emphasize, however, that our proposed standards 
do not in any way permit prosecutors (as opposed to 
the courts) to make "diversion" decisions. (Prose
cutors must "consent" to diversion. See R. 3:28; 
State v. Leonardis, supra) In other words, the prose
cutor's decision to decline prosecution should not be 
based on the defendant's willingness or approval of 
suggestions that he do community service, make 
restitution or take any other action which could be 
deemed a restraint imposed by the prosecutor. 13 

Administrative disposition or "screening" must be 
distinguished from diversion. See Report of the Na
tional Advisory Commission on Criminal Justice Stan
dards and Goals, Task Force Of] Cour~ p. 17. As 
the National Advisory Commission f.£sk Force on 
Courts reports: 

Screening has two objectives. One is to stop pro
ceedings against persons when further action ulti
mately would be fruitless because there is insufficient 
evidence to obtain or sustain a conviction. Any re
sources that pOlice, prosecutors, or courts expend in 
proceSSing such individuals are wasted because the 
outcome will nullify their earlier efforts. Effective allo
cation of resources dictates that screening for evi
dence insufficiency be done as early and as accurat<3-
Iy as possible. Fairness to the individual also requires 
that as soon as it can be ascertained that he could not 



be convicted, he be freed from any nonvoluntary in
volvement with the criminal justice system. (Report of 
the National Advisory Commission on Criminal Jus
tice Standards and Goals, Task Force on Courts, pp. 
17-18.) 

The Task Force on Courts concludes that "screen
ing" is appropriate only when "neither diversion nor 
conviction is desirable" (p. 18) and asserts that de
velopment of criteria and procedures within prose
cutors' offices is necessary "to provide sufficient as
surance of fair and appropriate screening" (p. 19). 
See Standards 1.1 and 1.2 of the Report of the Na
tional Advisory Commission on Criminal Justice Stan
dards and Goals, Task Force on Courts, and Stan
dard 3.9 of the ABA Standards Relating to the Prose
cution Function and the Defense Function. 

Of courst', the greater use of diversion (see Pre
trial Process Standards 8.8, 8.9 and 8.10, pages 40-
42) would be extremely helpful in promoting bene
ficial rehabilitative programs for defendants which, in 
turn, would hopefully benefit the State by reduced 
criminal activity. These programs would also have an 
impact on the speedy trial issue by freeing up our lim
ited resources and permitting our courts to concen
trate on cases which must be tried. 14 

The alternatives of decriminalization or multiplying 
expenditures (about six times the amounts we are 
now spending) are unthinkable. Approximately 
27,000 indictments and accusations were filed in 
both the 1974 and 1975 court years. I n the 1974 
court term, 23,260 were disposed, and in the 1975 
court year, 25,495 were disposed. In both terms just 
over 3500 indictment and accusations could be tried 
(partially or totally). The remainder of the disposi
tions were by dismissal (including diversion) or plea. 

C 

Probably the most important recommendation with 
regard to improving the criminal Justice system is 
that which would call for c, constitutional amendment 
permitting use of probablf~ cause hearings instead of 
indictment, but retaining the grand jury for investi
gative purposes ,and indictments in exceptional cir
cumstances. See Trial Preparation Standards 9.1-
9.2, (page 42). 

I stroogly support the recommended change in the 
grand jury process and I concur in the recom
mendation that an information process be permitted 
and, in fact, substituted for the grand jury procedure 
in complaint cases. I do so because I strongly feel 
that the present probable cause and grand jury sys
tems are duplicative and wasteful; and I prefer to 
rely upon the former because of the absence of a 
federal constitutional right, binding upon the States, 
requiring indictment by grand jury, see e.g., Alexan
der v. Louisiana, 405 U.S. 625, 633 (1972), and be
cause of the mandated hearing required by the 
federal constitution in custody cases. See Gerstein 
v, Pugh, 420 U.S. 103 (1975). I would endeavor, 
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where possible, to combine the Gerstein and proba
ble cause hearings, and believe that our recommen
dations promote this concept. 15 

It should be noted that the recommendation would 
require the probable cause hearing to be conducted 
in a centralized, full-time court. I frankly do not be
lieve that a change in the charging process, without 
unification and consolidation of the present muniCipal 
court jurisdiction (at least with respect to matters 
faliing within the scope of our report) and without 
the conduct of expeditious probable cause (or pre
liminary) hearings in full-time courts, would consti
tute a step forward. The expanded probable cause 
hearings must be conducted before full-time judges 
in full-time courts. 16 

I question the wisdom of permitting the prosecutor 
to bypass probable cause hearings in complaint 
cases (absent extraordinary circumstances) I and our 
proposal advocates this position. I also question the 
need for post-indictment probable cause hearings 
(following direct indictment or indictment when such 
hearings are avoided in complaint cases) ,17 see 
Gerstein v. Pugh, supra; Coleman v. Alabama, 399 
U.S. 1 (197e); Johnson v. Sur/erior Court, 15 Cal. 
3rd 248 (1975); State v, Ordog, 45 N.J. 347, 363 
(1965) cert. denied 354 U.S. 1022 (1965); State v. 
Smith, 32 N.J. 501, 536 {1960} cert. denied 364 
U. S. 936 (1961; State v. Cox, 114 N.J. Super. 556 
(App. Div. 1971), certif. den. 58 N.J. 93 (1971). 
Unlike other recent proposals, our recommendation 
would not require a post-indictment probable cause 
hearing, and I therefore believe that the adoption of 
procedures, such as those we advocate, would avoid 
duplicative probable cause and grand jury proceed
ings and would promote speedier trials. 

o 
Finally, with respect to speedy trials, Trial Prepara~ 

tion Standard 9.3 (page 43) suggests the need for 
resources for the trial of incarcerated defendants 
within 90 days of arrest and all other cases within 6 
months of commencement. This standard under
scores the need for resources and premises the 
speedy trial standards on the availability of re
sources. In 1972 the United States Supreme Court 
decided Barker v. Wingo, 407 U.S. 51'4, 92 S. Ct. 
2182, 33 L. Ed. 2d 101 (1972). I n its decision the 
Court rejected both the "demand" rule and a rule re
quiring trial within a specified period of time. The 
Court, speaking through Mr. Justice Powell, said: 

We, therefore, reject both of the inflexible ap
proaches-the fixed-time period because it goes fur
ther than the Constitution requires; the demand
waiver rule because It Is insensitive to a right which 
we have deemed fundamental. The, approach we 
accept Is a balancing test, in which the conduct of 
both the prosecution and the defendant are Weighed. 
33 L. Ed. 2d at 116. 

The Court adopted an ad hoc balancing test to de-



termine whether a particular defendant was deprived 
of his right to a speedy trial thereby requiring dis
missal of the charges against him. Factors include 
"length of delay, the reason for the delay, the de
fendant's assertion of his right, and prejudice to the 
defendant." 33 L. Ed. 2d at 117. See also Moore v. 
Arizona, 414 U.S. 25,94 S. Ct. 188,38 L. Ed. 2d 183 
(1973): Strunk v. United States, 412 U.S. 434, 92 S. 
Ct. 2260, 37 L. Ed. 2d 56 (1973); Dillingham 'I. 

UnIted States, 46 L. Ed 2d 205 (1975). 
In light of Barker v. Wingo and its progeny, there is 

a procedure to test speedy trial claims and allega
tions that defendants have been denied Sixth Amend
ment rights following commencement of proceedings 
by arrest, complaint, direct indictment or otherwise. 
See State v. Sz/ma, 133 N.J. Super. 469 (App. Div. 
1975): rev. 70 N.J. 196 (1976); State v. Smith, 131 
N.J. Super. 354 (App. Div. 1974) afft:! o.b. 70 N.J. 

213 (1976); State v. Davis, :113 N.J. Super. 484 
(App. Div. 1974), State v. Moore, 147 N.J. Cuper. 
490 (App. Div. 1977). 

Our proposal is to allocate the necessary re
sources for providing trials within the time limits es
tablished by Trial Preparation Standard 9.3 (90 days 
in jail cases and 6 months from commencement of 
all other cases). However, it would not require the 
dismissal of a case (if those time limits were not met) 
in the absence of a denial of a constitutional right to 
a speedy trial. Accordin'gly, with that understanding, 
I very much support the standard. Moreover, as in
dicated, I believe that the other standards referred to 
above would expedite the proper handling of criminal 
matters and feel that the package should be con
sidered as a whole in terms of necessary reforms 
toward achieving speedy trials. 

Adult Criminal Standards Regarding Sentencing, Probation and Parole 

In light of Judith Yaskin's dissent concerning the 
sentencing standards, and because of a possible dis
sent concerning the State's right to appeal from the 
sentence imposed, I add a number of personal ob
servations concerning sentencing. 

A 

There can be no doubt that New Jersey, like all 
other States is confronted by the problem of "sen
tence disparity." The difficulty is compounded by the 
fact that we now have three separate sentencing al
ternatives: (a) the minimum-maximum sentence to 
State Prison, N.J.S.A. 2A:164-17; (b) the indeter
minate sentence for offenders under the age of 30 
who have not been sentenced at any prior time to 
State Prison in New Jersey or in any other State18 ; 

and (c) a sentence to a county institution for up to 18 
months in counties having penitentiaries and work
houses and for up to 12 months in all other counties. 
N.J.S.A. 2A:164-15. Of co'urse, despite our present 
statutory complex, women are entitled to be seli
tem~ed like men. However, they serve all sentences 
(except those to county institutions) at the Correc
tional I nstitution for Women. See State v. Chambers, 
63 N.J. 28i~ (1973). In light of the sentencing alter
nativEls, disparity has resulted because a sentencing 
judge, with the exception of certain crimes which 
carry mandatory sentences, see e.g., State v. Robin
son, 139 N.J. Super. 58 (App. Div. 1976) (mandatory 
lite sentence following conviction by jury of murder 
In the first degree), can impose sentences from one 
day to the statutory maximum for the same offense 
and because different sentences are frequently im
posed In like cases. As a result, there has been a 
great Inovement in this State and throughout the 
country to develop "determinate" or "fixed" sentence 
practices, and there has been recent advocacy. of 
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a "just deserts" principle in sentencing. See, €I.g., 
the Correctional Master Plan for New Jersey (1977). 

I believe that the "determinate" or "fixed" concept 
of sentencing which requires the imposition of a sen
tence based on the crime (as opposed to the offender 
and the crime) would be a step backward in our juris
prudence, see State v. Ivan, 33 N.J. 197 (1960), 
and I believe that we should be concerned with the 
offender as well as the offense. 19 Id. at 199-200. 

The big debate in terms of the purposes of sen
tencing and corrections (rehabilitation, deterrence, 
retribution, reintegration, incapacitation, etc.) will 
continue for some time if not forever. While we con
sider this subject and new sentencing structures, we 
can simultaneously work towards eliminating dis
parity within·the present system. 

Disparity can best be eliminated by learning what 
it is we are presently doing and by analyzing all of the 
factors taken into account by sentencing judges, 
so that guidelines can be established to ascertain 
how defendants with similar backgrounds have been 
previously sentenced when charged with similar of
fenses. Computer methodology can now develop 
such guidelines, leaping to the judge, after consider
ation of all the factors involved in the case and all of 
the relevant information concerning the offender, to 
impose the right sentence in the case (subject to the 
statutory maximum). Tn my mind, the sentencing 
guidelines project recommended in the Standards 
and Goals (and implemented in the Administrative 
Office of the Courts), see Sentencing, Parole and 
Probation Standard 10.3, (pages 45-46), presents a 
major step forward with respect to sentencing. Our 
proposed standards will limit discretion both with 
respect to the sentencing authority and the paroling 
authority and would come closer to making sen
tences meaningful and honest in terms of \.mder-
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standability and relating the sentence imposed with 
the time to be served. See Sentencing, Parole and 
Probation Standards 10.1 et seq.; 10.15 et seq. 
(pages 45 and 47) . 

The proposed standards would eliminate disparity 
by analyzing current practice and by the develop
ment of guidelines and sentencing counsels, and I 
sLlpport them, 

B 

The question of guidelines, with the right of the 
judge to deviate therefrom for stated reasons, poses 
another problem and that deals with the right of the 
State to appeal from the sentence imposed, New Jer* 
sey at present does not permit appellate courts to 
increase sentenlJes on appeal, either on appeal by 
the prosecutor20 or in response to an appeal by the 
defendant. At common law, a sentence could be 
amended at any time during the term in which the 
judgment was rendered, ", .. but not to impose a 
new or different sentence increasing the punishment 
after the execution of the sentence had begun, even 
during the term." State v. Laird, 25 N.J. 28;\, 304-
305 (1957). New Jersey was early to recognize that 
where a valid sentence had been even partially exe
cuted. it could not be increased, either during or 
after the term of court in which the sentence was 
pronounced. Laird, supra, at 306-307. Compare State 
v. Sheppard, 125 N,J. Super. 332 (App. Div. 1973), 
eertif. den. 64 N.J. 318 (1973). In State v. Matlack, 
49 N.J. 491 (1967), the Supreme Court was consid
ering the forerunner of R. 3:21-10 (the rule relatine 
to change or reduction of sentence) and concluded 
that its " ... language does not authorize a trial judge 
to increase a sentence previously imposed by him." 
p. 501. The Court noted that the rule, which remains 
substantially intact today: 

" ... mOdifies the common law by allowing a trial 
judge to reduce or change a sentence within time 
limitations, but does not empower him to increase 
sentences. Ct. State v. Laird, 25 N.J. ~98, 307 
(1957). A rule which purported to allow a trial judge to 
increase a sentence previously Imposed would raise 
serious problems under the constitutional right to be 
free from double jeopardy." 49 N.J. at 501. 

See also State v. Pratts, 145 N.J. Super. 79 (App. 
Div. 1975) aff'd 71 N.J. 399 (1976). 

There is no precise authority extending the prin
ciple of Matlack to the appellate scene, and the New 
Jersey courts have never precisely held that the Su
preme Court or Appellate Division cannot increase a 
sentence on appeal. However, research has re
vealed no evidence that such an Increase ever oc
curred. 

In 1969, the United States Supreme Court de
cided North Carolina v. Pearce, 395 U.S. 711. 89 S. 
Ct. 2072, 23 L. Ed. 2d 656 (1969). Pearce held that, 
at a second trial (conducted following appellate re
versal), a defendant's sentence could not be in-
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creased (at least where the judge was impo~,ing 
sentence) in the absence of "idfmtiflable cond\lct 
on the part of a defendant occurring after the time 
of the original sentencing proceeding," 23 LEd. 2d 
at 670, and a failure on the part of the sentencing 
judge to stat~1 those reasons for the increase. In 
1971, our Supreme Court decided State v. DeBonis, 
58 N.J. 182 (1971 ) which questioned the applica
bility of Pearce to trials de novo following municipal 
convictions and concluded, "as a matter of policy 
and apart from constiWtional compulsion" that " ... 
a defendant who appeals from a municipal court 
should not risk a greater sentence. H 58 N.J, at 188. 
See also State v. Nash, 64 N.J. 464 (1974) holding 
that DeBonis would be applied retroactively to cases 
pending on direct appeal on the date it was decideG.~\ . 
It would seem clear, in light of DeBonis, that if a mu" 
nicipal court sentence could not be increased by a 
judge on trial de novo in a county court, that it should 
not be increased thereafter on further review before 
the Appellate Division. 

Recently, our Supreme Court held, In State v, 
Spinks, 66 N.J. 568 (1975), that a defendant sen~ 
tenced within the confines of a plea bargain recom
mendation could appeal his sentence and that the 
State's contention that it should have the opportunity 
to withdraw from the terms of a plea bargain modi
fied on appeal had no merit, With regard to the 
State's contention, the Court, speaking 'through Jus
tice Sullivan, noted that " ... Vacation of pleas on 
the application of the State and the reinstatement of 
criminal charges after sentence has been imposed 
would present serious questions of double Jeopardy." 
66 N.J. at 574. See also State V. Wolf. 46 N.J. 
301 (1966) holding that a defendant convicted for 
first degree rnurder and sentenced to life imprison~ 
ment could nct, following reversal, be subject to the 
death penalty on retriaL These cases support the 
proposition that our appfJllate courts, as a matter at 
policy- if not constitutional law - cannot increase a 
sentence on appeal or remand for an Increase of 
sentence. 

The subject of increasing sentences on appeal is 
ripe for review in constitutional and policy terms be
cause of the unsettled status of the~'lw following 
Pearce, supra, and its progeny, This . /partlcularly 
true in light ot the ongoing debate caused by the 
divergent views on this subject in the A.B.A. Stan
dards with regard to Appellate Review of Semences, 
Sections 3.3 and the National Advisory Commission 
Standards, Task Force on Courts, Section 6.3, Sub
paragraph 6. The National Advisory Commission on 
Criminal J!,lstice Standards and Goals In Standard 
6.3(6) would p~rmit a reviewing court, for stated 
reasons, to impose any sentence Which could have 
been imposed at the trial level "if the deiendant has 
asserted the '8xcessiveness of his sentencl~ as error. " 
The commentary to SUb-paragraph 6 provides: 

1:" \ 



"The standard provides in this subparagraph for 
authority in the reviewing court to increase as \~, .'.!I as 
reduce the sentence,. if the defendant asserts thE! se
'>¢Brity of the sentence as a ground for review. This is a 
controversial matter. The Advisory Committee of the 
American Bar Association Project on Minimum Stan
dards recommended that a court aurhoilzed to review 
sentences not be granted authority to increase the 
sentence. Ti1e Special Committee on Minimum Stan
dards voted 8 to 4 to recommend such authority. By a 
vote of 95 to 75, the American Bar Association's 
House of Delegates voted to accept the Special Com
mittee's position, and theif standards provide for au
thority in the reviewing court to substitute for an ap
pealed sentence any sentence the trial court could 
have imposed. (American Bar Association Project on 
Minimum Standa~ds for Criminal Justice, Standards 
Relating to Appellate Review of Sentences, §3.3(ii) 
(Approved Draft, 1968). 

The Commission recognizes the objections to such 
a position. Defend"nts given improperly harsh sen
tences may be deterred from offering this for review 
by the possibility that they will end up with a worse 
sentence. Defendants whose sentences are in
creased may be so embittered that the correctional 
task of dealing with them may be greatly compliCated. 
There Is arguably some unfairness in submitting only 
those defendants who offer the purported excessive
ness of their sentence for review to the danger of an 
increase in sentence. These objections, however, 
appear to the Commission to be outweighed by the 
value to society in having some recourse against un
justified leniency or other inappropriateness in the 
sentencing process. While it is not convinced that the 
prosecution shoUld be given the right to s€:dk review 
of sentences in all cases, the Commission feels that 
to grant It this right when the defendant himself has 
raised the matter of appropriateness of sentence is a 
reasonable middle ground." 

If, constitutionally, the State can be permitted to 
appeal from the senten0e imposed, it should not 
depend upon an appeal by the defendant, particularly 
because this could r.ctve a "chilling effect" on de
fense appeals. Ct. Pearce, supra. Either the State 
should, or should not, as a matter of fairness, be per
mitted to make such an attack. After reflecting on 
this matter and debating it for some time, I would 
continue to prohibit all sentence appeals by the State. 
However, with sentencing panels and sentence coun
sels now being formed, .consistent with the standards 

of the National Advisory Commission there is now 
good cause for the argument that a lenient sen-

. tence should not be immune from appellate review. 
I believe that Sentencing, Parole and Probation Stan
dard 10.5 (page 46) leaves the matter where it 
should be. That Standard would allow the Court to 
develop under its constitutional authority, N.J.S.A. 
Art. VI, §2, p. 3, rules governing appellate proce
dures. The Court can examine developments in this 
area and can amend its rules as experience, policy 
and constitutional decisions unfold. 

e 
In connection with sentencing, I would be remiss 

not to poirvt out, that in my view, the Standards and 
Goals Committee has made a major recommenda
tion of great impact in the criminal justice area which 
should not go unnoticed. It concerns the unification 
of probation. It is not frequently realized that most 
dispositions involve probationary sentences, either 
by virtue of a fully suspended sentonce to a State or 
county institution or a partially suspended sentence 
to a county in&titution. Over 20,000 adult defendants 
and 1,400 juveniles were placed on probation in the 
1975 court term by criminal courts (12,786), muni
cipal courts (8,164), and juvenile courts (1,402). 

Unfortunately, due to our statutory complex, 21 
separate probation departments exist in 21 coun
ties. See N.J.S.A. 2A:168-1 et seq. Each has a sepa
rate administration and each, although technically 
responsible to the Assignment Judge and Supreme 
Court, see R. 1 :34-4, has separate policies. While 
there are some very fine probation departments in 
the State, there are many suffering from resource 
deficiencies, caused by local financing, see N.J.S.A. 
2A:168-5, -8, and sume also suffer the preduct of 
individual collective bargaining agreements, local 
recruiting policies and the like. The unification of 
the probation service in the Administrative Office of 
the CJurts, even without an independent Judicial 
Civil Service, and subject to the Standards and Goals 
adopted by this Committee, Sentencing, Parole and 
Probation Standard 10.6 et seq. (page 46) would 
permit even greater enforceability of Supreme Court 
policies and decisions with respect to probation. 
Ct. Passaic County Probation Officers' Association v. 
Passaic County (I.'.J. (1977). 

Conclusion and the Need for Follow-up 

strongly support the Standards and Goals, and 
particularly those dealing with proce~sing of adult 
criminal cases developed by Sub-committee IV. I 
want to add, however, an additional comment con
cerning a standard which has not been formally 
adopted,at least at the time of this writing. I recom
mend that a committee be appointed jointly by the 
Governor, the Chief Justice, the President of the 

356 

Senate and the Speaker of the Assembly (preferably 
four each by the Governor and Chief Justice, and two 
each by the President of the Senate and Speaker of 
the Assembly) not only to monitor the statl'lS of the 
standards and goals and to report annually to the 
Governor, Chiof Justice and Legislative ieflders with 
respect to same, but also ;;0 coordinate policy priori
ties amorlg the three branches of government in the 



area of criminal justice and law enforcement. It 
seems to me, from three years of experience in State 
government, that there is a developing recognition of 
the need for communication and coordination be
tween interrelated agencies in government, but the 
responsible agency heads are too busy with day-to
day decision-making and day-to-day priorities to 
themselves become concerned with planning and co
ordination. Thus planning, communication and co
ordination is frequently performed by persons with
out decision-making capability and, as a result. 
decision-making is sometimes performed in a 
vacuum. Moreover, each agency head is properly 
concerned. with the priorities facing his agency and 
the daily problems with respect thereto. As a result, 
frequently, improvements and developments in the 
criminal justice and law enforcement communities 
are slow and delayed by virtue of a lack of agreement 
or understanding with respect to priorities. The com
mittee suggested herein would not only monitor 
development of standards and goals and suggest new 
standards and goals as experience dictates, but 
would also be a top level agency charged with the 
responsibility of determining and reporting directly 
to the Governor, Chief Justice and Legislative leaders 
regarding the priorities to which these leaders should 
devote their attention in an effort to resolve the ma
jor issues and make the major improvements needed 
within the community. 

It might be suggested that the State Law Enforce
ment Planning Agency (SLEPA) should be in the po
sition to coordinate related policy development with
in all agencies of government and to serve as a focal 
point for communication, coordination and develop
ment of policies and priorities. Unfortunately, I be-

lieve that SLEPA (particularly with reduced federal 
funding) has had to concentrate upon the processing 
of grant applications and issues related to the award
ing of same. To my knowledge. they have not had 
time to concentrate on actual development and co
ordination of programs and priorities. and this Stan
dards and Goals project is a step in the right direc
tion. SLEPA was created by an Executive Order of 
former Governor Richard J. Hughes in 1968 (as 
Executive Order No. 45, dated August 13. 1968). 
The time has come, particularly in light of the LEAA 
Reauthorization Act of 1976, for statutory recogni
tion of the State Law Enforcement Plannb1g Agency, 
but if the budgetary situation changes and the SLEPA 
Board members can concentrate on planning and co
ordination, as opposed to justifiable debate concern
ing allocation of the limited resources, SLEPA could 
better serve the public as suggested herein. How
ever, in drafting the statute creating the State Law 
Enforcement Planning Agency, concern should be 
given to the fact that the three branches of govern
ment are equally concerned with law enforcement 
interests. While the Executive Branch must enforce 
the law and represents the largest segment of the 
Criminal Justice community, there should be recog
nition of the fact that the three equal branches of 
government are involved with equal interest in terms 
of planning and coordination; and while it would 
appear that the Executive Branch should receive the 
largest percentage of the resources because of its 
responsibilities, the courts should also receive their 
fair share and should be equally involved with the 
Legislature and Executive Branch in the planning of 
criminal justice incentives and the determination of 
resource allocations. 

References 

1 Some of the following contains material previously developed 
for other purposes and subsequently incorporated herein. 

2 My references are to three "working" documents distributed 
to Committee members which embody numbered and. in some 
instances, unnumbered pages. During the course of this state
ment, I will refer to standards and pages as I find them in those 
working documents. Volumes I, 11 and 111. It is difficult to wrlte 
this statement by such reference. but the time constraints do not 
p<:rmit me to await a final draft of the Standards and Goals. As of 
the writing hereof. the final draft was being revised, and one of 
the principal pOints of this separate statement is that given 
another 2-3 months of work, the Committee could be furnished 
with <l "polished" product which, among other things, could 
avoid portions of separat13 stat''3ments such as this (References 
have since been changed to correspond with final draft.) 

3The narrative (which includes introductory, problem assess
ment, New Jersey status comparison with national standards, 
and commt.ntary sections) was generally prepared by the staff 
and was designed to aid the Committee in understanding the 
deliberations and recommendations of the sub-committa.,s. It 
was not formally adopted or approved by the Committee, al-
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though Committee members were given an opportunity to recom
mend changes with regard thereto. 

4 Were it not for the efforts and strength of our Chairman, 
Joseph P. Lordi, this venture would not have been as successful 
as it was. He, the other Committee members and the staff are to 
be congratulated for such a valuable work product given the 
time and financial restraints which SLEPA staff explained to be 
inherent In the grant. I do not intend any criticism 01 any indiVi· 
dual by virtue of my comments concerning methodology. I write 
this separate statement only because I am so proud of the work 
product and the efforts of those Involved with this Committee and 
its staff that I think it meaningful for future reference to point out 
the deficiencies. However, the re;'lsons for the methodology em
ployed do not excuse the necessity of pOinting out the difficul
ties and inconsistencies Which resulted. 

5 Particularly as a result of a two-day drafting conference con
vened by Prosecutor Lordi on May 2-3, 1977, we have come so 
far that (despite the fact deadlines are necessary in order to 
achieve necessary finality) at this time I am convinced that we 
could benefit from two to three more months work so that all 
Committee members would have an opportunity to adequately 
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read all the standards and the entire narrative and propose any 
necessary changes thereto. Given the busy schedules of the type 
of people necessary for the proper and successful undertaking 
of a Standards and Goals project. I do not believe that each 
member of the Committee has had adequate time to thoroughly 
react. at least to the Third Working Document. (The Third Work
Ing Document was only presented for consideration at the 
plenary meeting of April 15, 1977. It embodied approximately 
600 pages of our Report. and was delivered, in part. immediately 
before the conference of April 15. 1977. in part on the day of the 
conference and In part subsequently thereto.) I believe that a 
little more time should have been devoted to review, intel,lration 
and draftsmanship following the third plenary (adoption) confer
ence. I state this while recognizing. full well, the requirement that 
the Report had to be finalized and printed for submission by the 
end of June, 1977. 

6The al!ernatives to case screening, diversion, plea bargaining 
and the like would be substantially more expensive and would 
require more courls, pros13cutors. public defenders and institu
tions; and there is no evide nce that our post-dispositional correc
tional system is working for the benefit of the defendant or the 
State (except to the extent that some criminals are incarcerated 
"off the street"). 

7 For example. the Legislature has placed some-and can 
place more - pOSitions in the unclassified service. 

S For example, I believe that, consistent with N.J.S.A. Art. VI, 
§2, p. 3 (and Art. VII, §1, p. 2). the Supreme Court could order 
all judicial employees placed in the unclassified service. 

9 It can be argued that the option for public trials should be 
limited to offenses where there could otherwise be post-adjudi
catory disclosure (Irrespecti~e of the public trial). I do not be
lieve that I would so limit the option. However, I would not au
thorize public trials in J I NS cases because of the absence of post 
adjudicatory discovery or the need for same. The Committee 
does not consider this subject because it would remove status 
offenses from the courts altogether. 

I do not favor public trials for juveniles except on the juvenile's 
request. 

10 As there is no statutory requirement for fingerprintin'g, ab
sent confinement in (non-narcotic) non-indictable matters, there 
would be no printing if the summons i~sued without confinement 
after arrest in such a case. However. It does appear that a sum
mons need not issue if fingerprinting were necessary, inter alia. 
to establish defendants identity, or for purposes of investigation, 
see Standard 8.1 (1) (8) (F). page 37. 

11 Related thereto was recognition, for the first time. that an 
accusation or indictment could be dismissed (as part of a nego
tiated plea or otherwise) upon sentenCing following disposition 
of a complaint (embodying u non-indictable offense). Together 
with R. 3;25A, R. 3:25-1 promotes the concept of making possi
ble the simultane.:.us disposition 01 all charges pending against 
a defendant. 

12 Particularly after the decision in State v. Saulnier, 63 N.J. 
199 (1973), prosecutors began to administratively remand in
dictable cases to municipal courts in advance of grand jury pre
sentation for disposition as appropriate disorderly persons of
fenses under the theory that the proper charge involved a non
Indictable offense. 

1~ I favor prosecutor and police discretion to decline prosecu
tion both In the Juvenile and adult areas. I do not favor prosecu
tor or police "diversion" programs because I believe that even 
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"voluntary" agreements to perform an act as a condition of dis
missal or nonprosecution may be inherently coercive given the 
alternative of traditional prosecution. 

'4There is presently an equal protection issue because of the 
present county funding of diversion programs and the absence of 
such programs in some counties. Other issues exist because 
of inadequate resources to make pretrial intervention programs 
work as well as they should. Standard 8.11 (page 42) is de
signed to solve these problems and, together with Standard 
8.12 (pages 42-43) which calls for comprehensive pretrial pro
cess planning, should be considered in conjunction with the 
development of a unified and consolidated probation service. 
These standards, read as a whole, therefore would help improve 
the criminal justice system provided that it gets the resources 
necessary to that end. 

15 I also agree with the recommendations to retain the investi
gative grand jury and the power of direct indictment. 

16This concept would also permit full-time prosecutors (and 
full-time public defenders where the defendant is indigent) to 
appear at probable cause hearings. In turn, counsel could better 
evaluate the case and commence trial preparation at an early 
date, and more m'llaningful "plea discussions" could result. 

17 I do not necessarily believe that our proposal (permitting 
charging by information or grand jury) makes the probable cause 
hearing a "critical stage." Post-indictment probable cause hear
ings would require duplicative proceedings which the major 
recommendation regarding the charging process seeks to avoid. 

18 An indeterminate sentence is for a maximum sentence of 5 
years unless the statutory maximum for the crime is less than 5 
years in which event the maximum indeterminate term is the 
statutory maximum for the crime, or unless the:: statutory maxi
mum is above 5 years in which event the indeterminate term can 
be raised "for good cause shown" up the the statutory maximum. 
See e.g., State v. PreWitt, 127 N.J. Super. 560 (App. Div. 1974); 
80nilla v. Heil, 126 N.J. Super. 538 (App. Div. 1974). "Not pre
viously sentenced to State Prison" as used in N.J.S.A. 30:4-147 
has been held to mean that the defendant has never actually 
been incarcerated in State Prison. State v. Pallitto. 107 N.J. 
Super. 96 (App. Div. 1969) certif. denied 55 N.J. 309 (1970). 

19 Fixed sentences within the minimum-maximum ranges, 
to my way of thinking, might increase disparity because of the 
disparity which could result with respect to whether or not to in
carcerate at all. 

To my way of thinking, fixed or determinate sentences also 
have impact on subjects such as prosecutorial discretion, plea 
negotiations and calendar congestion, and the impact of sen
tencing discretion on the remainder of the criminal justice pro
cess must be analyzed. 

20 R. 2:3-1 does not grant the State the right to appeal from a 
sentence imposed. R. 2:3-2 does give a defendant the right to 
challenge a conviction even if a suspended sentence is involved. 
See State v. Spinks, 66 N.J. 568, 573 (1975). 

21 As Jllstice Clifford pointed out in Nash, Chief Justice Wein
traub's prophecy in DeBonis came true, and the United States 
Supreme Court subsequently held that Pearce did not extend to 
resentencing after a trial de novo. See Colten v. Kentucky, 407 
U.S. 104,92 S. Ct. 1953,32 L. Eel. 2d 584 (1972). Nevertheless, 
the Supreme Court of New Jersey continued to honor the De
Bonis rule as a matter of State policy. See also Ludwig v. Massa-
chusetts, U.S. , 96 S. Ct. ,49 l. Ed. 2d 732 (1976). 
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ADDENDUM TO THE REPORT OF THE SUPREME COURT'S 
COMMITTEE ON JUVENILE AND DOMESTiC RELATIONS 

COURTS FOR THE 1976-1977 TERM 

AN ACT PROVIDING FOR COURT REVIEW 
OF CHILDREN IN PLACEMENT 

1. PURPOSE 

It is the purpose of this Statute to provide for court 
review of all children in placement. 

2. DEFINITIONS 

"Children in Placement" are those children who 
have been removed by action of a governmental 
agency from their parental home and placed in foster 
care, group homes, residential treatment centers, 
private residences, training schools and any public 
or private institution, not including correctional facili
ties. 

"Voluntary Placement" is the out-of-home place
ment of a minor by a governmental agency at the 
request of a parent, guardian or person standing 
in loco partlntis. 

"In Camera Hearing" is one held before the judge 
in the court room or his private chambers, out of the 
presence of the public and any person whose 
presence may be detrimental to the best interests of 
the child. 

"Emergency Removal" is a placement whenever 
a governmental agency finds that a child's -life or 
health is in imminent danger. As used in this statute 
"imminent danger to a child's life or health" does not 
include circumstances involving abuse or neglect 
as defined in N.J.S.A. 9:6-8.21c. 

An "Appropriate Plan" is one which satisfies the 
ft.!lowing criteria: 

(a) The plan is based on a finding that there are 
no reasonable means by which the child's phy
sical or emotional health may be protected 
without separating the child from his parental 
home, and 

(b) the plan provides services reasonably be~ 
lieved to facilitate return of the child to his 
parental home prior to the next scheduled court 
reView, or 

(c) where there is a substantial probability that 
return to the parental nome would be contrary to 
the child's welfare, the plan recommends a 
placement reasonably believed to provide the 
child with a stable and permanent environment 
deSigned to protect the child's physical and psy
chological health. 
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3. COMPLAINT AND HEARING 

Whenever the Division of Youth and Family Ser
vices or any other governmental agency wishes to 
place a child as hereinabove defined, a Complaint 
captioned "Voluntary Placement" shall be filed in the 
Juvenile end Domestic Relations Court, and a hear
ing shall be held prior to removal of the child from his 
home. The Court shall hold a hearing within ten court 
days to determine whether or not the child's continu
ation in the parental home would be contrary to his 
welfare, and to review the appropriateness of the 
agency plan for the child. The hearing may be held 
in camera and should be conducted pursuant to COllrt 
rules. 

4.. EMERGENCY REMOVAL 

Whenever a governmental agency finds that a 
child's life or health is in imminent danger, as here
inabove defined, it may remove the child from the 
physical custody of his parents or guardians prior to 
filing a Complaint in the Juvenile and Domestic Rela
tions Court. A Complaint must be filed with the Court 
on the next court day, and a hearing held within three 
court days of the filing to review the need for the 
emergency removal. The Court may schedUle further 
hearings to review the appropriateness of the place
ment plan proposed by the agency until a permanent 
placement has been effected. 

5. CITIZEN REVIEW BOARDS 

(a) The presiding judge of the Juvenile and 
Domestic Relations Court may appoint one or more 
Citizen Review Boards to hold hearings on such chil
dren in the placement matters as are specifically 
referred to it by the Court. The Citizen Review Boards 
shall consist of five persons knowledgeable in child 
placement issues, and representative of the various 
socioeconomic, racial and ethnic groups in that 
county. 

(b) The Citizen Review 130ards are empowered to 
determine: 

(1) Whether the child's continuation in or return 
to the parental home would be contrary to his 
welfare; 

(2) Whether or not the placement plan proposed 
by the agency is appropriate. 

(c) If the placement plan is determined to be in
appropriate or no longer necessary for the child's 



welfare, the Citizen's Review Board may request that 
the agency utilize other available alternatives, includ
ing but not limited to, return of the child to the paren
tal home. 

(d) Any party to the proceedings before the Citi
zen Review Board may request a court hearing to 
review the Board's determination. Such hearing shall 
be held within ten court days of receipt of written 
request for such a hearing. 

(e) Within 10 court days, the Citizen Revievy 
Board shall report its determination and the reasons 
therefor din> 'I.y to the Court, Which shall approve the 
determination or, on its own motion, hold further 
hearings. 

6. NOTICE AND APPEARANCE OF INTERESTED 
PERSONS . 

Notice of all hearings shall be given, whenever 
practicable, to the Child,' both biological parents, 
every person standing in loco parentis, including 
foster parents, and DYFS or any other governmental 
agency involved. The Court may require the presence 
of the biological parents, the DYFS worker primarily 
responsible for the child, and any other interested 
person or representative l~f a governmental agency. 
The Court may also require the child's pr:=.aence at 
the hearing after considering the child's age, emo~ 
tional capacity, mental capacity, personal desires, 
and best interests. 

Notice of any change in placement shall be given 
to the Court forthwith. 

7. RIGHT OF COUNSEL OR LAW GUARDIAN 

The Court shall notify the parents or those in loco 
parentis of their right to counsel. Whenever the best 
interests of the child require, the Court may, in its 
discl'etion, appoint a law guardian for the child. 
S. STANDARDS FOR REMOVAL 

No child shall be taken from the physical custody 
of his parents or guardians unless upon the hearing 
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the Court finds clear and convincing evidence that 
there is a substantial d;:tnger to the physical health 
of the minor, or the minor is suffering severe emo
tional damage indicated by extreme anxiety, depres
sion, or untoward aggressive behavior against others, 
and there are no reasonable means available to the 
minor's parents or guardian by which the minor's 
physical or emotional health may be protected with
out removing the minor from his parents' or guard
ians' physical custody. 

9. RETURN TO PARENTAL I.-WM~~ 

The parent, guardian or person ;ltlding in loco 
parentis may move before the Cou·. It any time for 
a return of the child from plac' ,mmt. Ti',e Court 
shall return such child as soon r.s rJossible, unless 
it appears from clear and convir, ;ng evidence that 
the return would be detrimental tl I the best interests 
of the child. 

10. PERIODIC REVIEW 

The Court shall continue its jurisdiction over alJ 
"Children in Placement" until a permanent place
ment has been effected. Hearings will be held at 
intervals not to exceed six months to review the 
appropriateness and necessity of continuing the 
placement. The Court may also, on its own motion, 
hold hearings at any time to review the status of 
individual children in placement. If the placement 
is determined to be inappropriate or no longer neces
sary for the child's welfare, the Court may require 
the governmental agency to utilize other available 
alternatives. 

COMMENT 

Although not specifically mentioned in this pro
posed legislation, it is expected that the I ntake Sys
tem, soon to be established on a state-wide basis, 
will aid the courts in reviewing the status of children 
in placement. 
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