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FOREWORD

This. document contains the Rules of Criminal Procedure for the
United States District Courts together with forms as amended to
October 1, 1977. These rules and forms have been promulgated and
amended by the United States Supreme Court pursuant to Title 18,
United States Code, sections 3771 and 377¢, and further.amended by
Public Law 94-64 (approved July 31, 1975, 89 Stat. 370) Public
Law 94-149 (approved Dec. 12, 1975, 89 Stat. 806), Public Law 94-349
(approved July 8, 1976, 90 Stat. 822), and Public Law 95-78 _(:.E-
proved July 30, 1977, 91 Stat. 319). It has been prepared by the
Committee in response to the need for an official up-to-date decument
containing the latest amendments. ’ ‘

For the convenience of the user, where a rule has been amended a

reference to the date the amendment was promulgated and the date
the amendment became effective follows the text of the rule.
The United States Supreme Court. Advisory Committee on Rules

of Criminal Procedure prepared extensive notes covering various

aspects and provisions of the rules. These notes may be found in the
Appendix to Title 18, United States Code, following the particular

rule to which they relate.
,,f .

Chairman, Committee on the Judiciary.

OcroBer 1, 1977.
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AUTHORITY FOR PROMULGATION OF RULES
Title 18, United States Code

§ 3771. Procedure to and including verdict.

The Supreme Court of the United States shall have the power to prescribe,
from time to time, rules of pleading, practice, and procedure with respect to any
or all proceedings prior fo and including verdict, or finding of guilty or not guilty
by the court if a jury has been waived, or plea of guilty, in criminal cases and
proceedings to punish for criminal contempt of court in the Tnited States district
courts, in the district courts for the District of the Canal Zone and the Virgin
Islands, in the Supreme Court of Puerto Rico, and in proceedings before United
States magistrates. Such rules shall not take effect until they have been reported
to- Congress by the Chief Justice at or after the beginning of a regular session
thereof but not later than the first day of May, and until the expiration of ninety
days after they have been thus reported. All laws in conflict with such rules
shall be of no further force or effect after such rules have taken effeet,

Nothing in this titls, anything therein to the contrary notwithstanding, shall
in any way limit, supersede, or repeal any such rules heretofore prescribed by the
Supreme Court. (June 25, 1948, ch. 645, 62 Stat. 846; May 24, 1949, ch. 139,
§ 59, 63 Stat. 98; May 10, 1930, ch. 174, § 1, 64 Stat. 158; July 7, 1958, Pub. L.
85-508, §12(k), 72 Stat. 348; Mar. 18, 1959, Pub. L. 86-3, § 14(g), 73 Stat, 11;
Oct. 17, 1968, Pub. L. 80-578, title IIT. § 301 (a) (2), 82 Stat. 1115.)

§ 3772, Procedure after verdict.

The Supreme Conrt of the United States shall have the power to prescribe,
from time to time, rules of practice and procedure with respect to any or all
proceedings after verdict, or finding of guilt by the court if a jury has been
waived, or plea of guilty, in criminal cases and proceedings to punish for crim-
inal contempt in the United States district courts, in the district courts for the
District of the Canal Zone and the YVirgin Islands, in the Supreme Court of
Puerto Rico, in the United States courts of appeals, and in the Supreme Court
of the United States. This section shall not give the Supreme Court power to
abridge the right of the accused to apply for withdrawal of a plea of guilty,
if such application be made within fen days after entry of such plea, and before
sentence is imposed. )

The right of appeal shall continue in those cases in twhich appeals are
anthorized by law, but the rules made as lierein authorized may prescribe the
times, for and manner of taking appeals and applying for writs of“certiorari
and_preparing records and bills of exceptions and the conditions on which
supersedeas or bail may be allowed. .

The Supreme Court may fix the dates when such rules shall take effect and
the extent to which they shall apply to proceedings then pending, and after
they become effective all laws in conflict therewith shall be of no furtlier force.

Nothing in this title, anything therein: to the contrary nofwithstanding, shall
in uny way limit, supersede, or repeal any such rules heretofore prescribed by
the Supreme Court. (June 25, 1948, ch. 645, 62 Stat, 84G; May 24, 1949, ch. 139,

§ 60, 03 Stat. 98; July 7, 1958, Pub, L. 85-508, §12(1), 72 Stat. 348; Mar, 18,

1959, Pub. L. 86-3, § 14(h), 73 Stat. 11.)
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HISTORICAL NOTE

The Supreme Court promulgsates rules of criminal procedure for the
district courts pursuant to two sections of Title 18, United States Code.
Section 3771 authorizes the Court to prescribe rules for all criminal
proceedings prior to and including verdict, or finding of guilty or not

(=2N

e el

ilty by the court, or plea of guilty. Section 3772 empowers the q
ourt, to prescribe rules with respect to all procecdings after verdict A
or finding of guilty by the court, or plea of guilty. o 1
Eroceedings Prior to and Including Verdict K

By act of June 29, 1940, ch. 445, 54 Stat. 688 (subsequently 18 U.S.
Code, § 3771), the Supreme Court. was authorized to prescribe general
rules of criminal procedures prior to and including verdict, finding of
guilty or not guilty by the court, or plea of gui ta:, in eriminal proceed-
ings; which were not to take effect until (1) they had been first re-
ported to the Congress by the Attorney General'at the beginning of a
regular session, and (2) after the close of that session. ‘

By a 1949 amendment to 18 United States Code, § 3771, the Chief
Justice of the United States, instead of the Attorney General, now
reports the rules to Congress. In 1950, the section was further
amended so that amendments to the rules may be reported to Congress
not later than May 1 each year and become effective 90 days affer
being reported. } . PR S
The original rules pursuant to that act were adopted by order of
the Court on December 26, 1944, trunsmitted to the Congress By the
Attorney General on January 38, 1945, and became effective on March
21, 1946 (327 U.S. 821; Cong. Rec., vol. 91, pt. 1, p. 17; Exec. Comm: -
4; H. Doc. 12, 79th Cong.). « : v »

Amendments were adepted by order of the Court dated Decem-

ber 27, 1948, transmitted to the Congress by the Attorney General on
January 3, 1949, and became effective October 20, 1949 (335 US. 949;
Cong. Rec., vol. 95, pt. 1, p. 13; Exec. Comm. 16; H. Doc. 30, 8lst.
‘Cong.). The amendments affected Rules 17(e).(2), 41(b)(3), 41(g),
54(a) (1), 54(b), 54(c), 55, 56, and 57(a) and Forms 1-27, inclusive. -
_Further amendments were adopted- by order of the Court dated
April 9, 1956, transmitted to the Congress by the Chiel Justice onthe
same day, and became effective on July 8, 1956 (350.U.S. 1017; Cong.
Ree., vol. 102, pt. 5, p: 5973; Exec. Comm. 16; H. oc.37;l, 84th
Co(;nng( }‘he amendments affected Rules 41(a), 46(a) (2), 54(a)(L),
an c). y , Lo S R

Further amendments weré adopted by order of the Court dated
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February 28, 1966, transmitted to the Congress by the Chief Jukficé o
on the same day, and became effective on July 1, 1966 (388%U.S. 1087; - ¥
Cong. Rec,, vol. 112, pt. 4, p. 4229; Exec, Comm. 2093; H. Do¢, 390;* - . " -~
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4 HISTORICAL NOTE

89th Cong.). The amendments affected Rules 4, 5, 6, 7, 11, 14, 16, 17,
- 18, 20, 21, 23, 24, 25, 28, 29, 30, 32, 33, 34, 35, 37, 38, 40, 44, 45, 46,
* 49, 54, 55, and 56, and. Form 26, added new Rules 17.1 and 26.1,
and rescinded Rules 19 and 45(c).
Further amendments were adopted by the Court by order dated
December 4, 1967, transmitted to the Con, by the Chief Justice
3 on January 15, 1968, and became effective July 1, 1968, together with
H the new Federal Rules of Appellate Procedure (389 U.S. 1125; Cong.
i Rec., vol. 114, pt. 1, p. 113; Exec. Comm. 1361; H. Doc. 204, 90t
‘ Cong.). The amendments affected Rules 45(b), 49(c), 56 and 57, :
. and. abrogated the chapter heading “VIIL. Appeal”, all of Rules .
; 37 dan';l 39, and subdivisions (b) and (c) of Rule 38, and Forms 26
i ‘an 2 . T
On March 1, 1971, the Court adopted additional amendments
which were transmitted to the Congress by the Chief Justice on

) March 1, 1971. These amendments became effective July 1, 1971 (401
e U.S. 1025; Cong. Rec., vol. 117, pt. 4, p. 4629; Exec. Comm. 341;
. H. Doc. 92-57). The amendments affected subdivision (a) of Rule
. 45 and all of Rule 56.

Additional amendments were ad(g)ted by the Court by order dated
April 24, 1972, transmitted to the Congress by the Chief Justice, ac-
companied by his letter of transmittal dated April 24, 1972. These
amendments became effective October 1, 1972 (406 U.S, 979; Cong.
Rec., vol. 118, pt. 11, p. 14262; Exec. Comm. 1903; H. Doc. 92-285).
The amendments affected Rules 1, 3, 4(b) and (c¢), 5, 5.1, 6(b), 7 (c;,
9(b), (c) and (d), 17(a) and (g), 31(e), 32(b), 38(a), 40, 41, 44,

46, 50, 54 and 55, ' o

Additional amendments were adopted by the Court by order dated ‘

March 18, 1974, transmitted to the %ongress by the Chief Justice on, :
the same date. These amendments became effective July 1, 1974 (415
U.S. 1056; Cong. Rec., vol. 120, pt. 5, p. 7012; Exec. Comm. 2062;

H. Doc. 93-241). The ameéndments affected Rules 41(a) and 50. :

Further amendments were proposed by the Court in its order dated A

November 20, 1972, transmitted to the Congress by the Chief Justice o
on February 5,1973 (409 U.S. 1132; Cong. Rec., vol. 119, pt. 3, p. 3247; b

 Exee. Comm. 359; H. Doc. 93-46). Although these amendments were i
to have become effective July 1, 1973, Public Law 93-12 (approved »

- March 30, 1973, 87 Stat. 9) provided that the proposed amendments

“shall have no force or effect except to the extent, and with such
amendments, as they may be expressly approved by Act of Congress.”
Section 3 of Public Law 93-595 (approved January 2, 1975, 88 Stat.
1949) approved the amendments proposed by the Court, to be effective
Jaly 1, 1975, The amendments affected Rules 26, 26.1 and 28.

- In its order dated April 22, 1974, the Court proposed additional ,
amendments which were transmitted to the Congress by the Chief - .
Justice on the same day. The amendments were to have become effec- s
tive August 1,1974 (416 U.S.1001; Cong. Rec., vol. 120, pt. 9, p. 11472;
Exec. Comm. 2223; H. Doec. 98-292). The effective date of the pro-

~» posed amendments was postponed until August 1, 1975, by Public

; Law 93-361 (a 'vaed July 30, 1974, 88 Stat. 397). Public Law

X 9464 (approved July 31,1975, 89 état,. 870) approved the amendments

: pro ~by the Court and further amended the rules, to be effective
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HISTORICAL NOTE v

December 1, 1975, except Rule 11(e) (6), to be effective Au 1,1975.
The amendments affected Rules 4, 9(a), 11, 12,15,16,17(£), 20, 32(a);
(c) and (e) and 43, and added Rules 12.1, 12.2 and 29.1. )

Technical amendments to Rules 9(b), 9(c), 16(a), and 16(b) were
made by section 5 of Public Law 94-149 (approved Dec. 12, 1975,
89 Stat. 806).

Additional amendments were proposed by the Court by order dated
April 26, 1976, were transmitted to the Congress by the Chief Justice
on the same day (425 U.S. 1157; Cong. Rec., p. H3413, Daily Issue;
Exec. Comm. 3084 ; H. Doc. 94464), and were to be effective August 1,
1976. Public Law 94-349 (approved July 8, 1976, 90 Stat. 822) de-
layed the effective date of the amendments to Rules 6(e), 23, 24, 40.1,
and 41(c) (2) until August 1,1977, or until and to the extent approved
by Act of Congress, whichever is earlier. Also, it approved the amend-
ments to Rules 6(f), 41(a), and 50(b), to be effective August 1, 1976.
Public Law 95-78 (approved July 30, 1977, 91 Stat. 319) disapproved - -
amendments to Rules 24 and 40.1, approved améndments to Rule 28, -
and modified and approved amendments to Rules 6(e) and 41(c), to
be effective October1,1977. B

Proceedings After Verdict

By act of February 24, 1933, ch. 119, 47 Stat. 904, as amended (sub-
sequently 18 U.S. Code, § 3772), the Supreme Court was authorized
to prescribe general rules of criminal procedure with respect to pro-
ceedings after verdict or finding of guilty by the court, or plea of
guilty, which became effective on dates fixed by the Court. These rules -
are not required to be submitted to Congress.

Rules 32 to 39, inclusive, were adopted by order of the Court on
February 8, 1946, and became effective on March 21, 1946 (327 U.S.
825). Prior rules promulgated on May 7, 1934 (292 U.S.-659), were
not specifically rescinded%)y that order but were superseded by these.
later rules. . ; S e

Amendments to Rules 37(a) (1), 38(a)(3), 38(c), and 39(b)(2) .
were adopted by order of the Court dated December 27, 1948, and be-
came effective on January 1,1949 (335 U.S. 917). L o

Additional amendment to Rule 37 was adopted by order of the Court
date)d‘ April 12, 1954, and became effective on July 1, 1954 (346 U.S.
941). v , ‘ ; ,
The Court adopted separate Federal Rules of Appellate Procedure
by order dated December 4, 1967, transmitted to the Congress.on Janu-
ary 15, 1968, effective July 1, 1968. As noted above, Rules.37, 38(b)

and' (c), and 39, and Forms 26 and 27, have been abrogated: efféctive .

July 1, 1968, by that same order. _
" ~ Advisory Cemmittee Notes B

3

Tl‘le’ notes of the Advisory Committee gpfointed by the ‘Sugren;:e L : ',f"

Court to assist it in preparing the original rules and amendments .

are set out in the Appendix to Title 18, United States Code, »féllbfj; 3 ‘¥
‘the particular rule to which they relate. In addition, the rules.:sn g«* S
smendments, together with Advisory‘Committee notes, are set outtin "™ g~ -

- the House documents listed above. D o g
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HISTORICAL NOTE vt

December 1, 1975, except Rule 11 (e) (6), to be effective August 1,1975.
The amendments affected Rules 4, 9(a), 11, 12, 15, 16, 17(£), 20, 32(a),
{c) and (e) and 43, and added Rules 12.1, 12.2 and 29.1.

Technical amendments to Rules 9(b). 9(c¢), 16(a), and 16(b) were
made by section 5 of Public Law 94-149 (approved Dec. 12, 1975,
89 Stat. 806).

Additional amendments were proposed by the Court. by order dated
April 26, 1976, were transmitted to the Congress by the Chief Justice
on the same day (425 T.S. 1157; Coong. Rec.. p. H3413, Daily Issue:
Exec. Comm. 3084; H. Doc. 94-464), and were to be effective August 1.
1976. Public Law 94-349 (approved July 8, 1976, 90 Stat. 822) de-
layed the effective date of the amendments to Rules 6(e). 23, 24, 40.1,
and 41 (¢) (2) until August 1,1977. or until and to the extent approved
by Act of Congress. whichever is earlier. Also, it approved the amend-
ments to Rules 6(f), 41{a). and 50(b). to be effective August 1, 1976.
Public Law 95-78 (approved July 30. 1977, 91 Stat. 319) disapproved
amendments to Rules 24 and 40.1. approved amendments to Rule 23,
and modified and approved amendments to Rules 6(e) and 41(c), to
beeffective October 1,1977.

Proceedings After Verdict

By act of February 24, 1933, ch. 119, 47 Stat. 904, as amended (sub-
sequently 18 T.S. Code, § 3772), the Supreme Court was authorized
to prescribe general rules of criminal procedure with respect to pro-
ceedings after verdict or finding of guilty by the court, or plea of
guilty, which became effective on dates fixed by the Court. These rules
are not required to be submitted to Congress.

Rules 32 to 39, inclusive, were adopted by order of the Court on
February 8, 1946. and became effective on March 21, 1946 (327 U.S.
825). Prior rules promulgated on May 7, 1934 (292 U.S. 659), were
not specifically rescinded by that order but were superseded by these
later rules.

Amendments to Rules 37(a) (1), 38(a)(3), 38(c), and 39(b) (2)
were adopted by order of the Court dated December 27, 1948, and be-
came effective on January 1,1949 (335 U.S. 917).

Additional amendment to Rule 37 was adopted by order of the Court
da{c;d April 12, 1954, and became effective on July 1, 1954 (346 U.S.
941).

The Court adopted separate Federal Rules of Appellate Procedure
by order dated December 4, 1967, transmitted to the Congress on Janu-
ary 15, 1968, effective July 1, 1968. As noted above, Rules 37, 38(b)
and (c), and 39, and Forms 26 and 27, have been abrogated effective
July 1,1968, by that sanie order.

Advisory Committee Notes

The notes of the Advisory Committee appointed by the Supreme
Court to assist it in preparving the original rules and amendments
are set out in the Appendix to Title 18, United States Code, following
the particular rule to which they relate. In addition, the rules and
amendments, together with Advisory Committee notes, are set out in
the House documents listed above.
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RULES OF CRIMINAL PROCEDURE
FOR THE
UNITED STATES DISTRICT COURTS?®
Effective March 21, 1946, as amended to October 1, 1977
TITLE I. SCOPE, PURPOSE, AND CONSTRUCTION

Rule 1. Scope. These rules govern the procedure in all eriminal
proceedings in the courts of tge United States, as defined in Rule
54(c) ; and, whenever specifically provided in one of the rules, to
preliminary, supplementary, and special proceedings before United

States magistrates and at proceedings before state and local judicial

officers.
(As amended Apr. 24, 1972, eff. Oct. 1,1972.)

Rule 2. Purpose and Construction. These rules are intended to
provide for the just determination of every criminal proceeding. The;
shall be construed to secure simplicity in procedure, fairness in ad-
ministration and the elimination of unjustifiable expense and delay.

TITLE II. PRELIMINARY PROCEEDINGS

Rule 3. The Complaint. The complaint is a written statement of
the essential facts constituting the offense charged. It shall be made
upon oath before a magistrate.

(As amended Apr. 24, 1972, eff. Oct. 1, 1972.)
Rule 4. Arrest Warrant or Summons Upon Complaint.

(a) Issuaxce. If it appears from the complaint, or from an affi-
davit or affidavits filed with the complaint, that there is probable cause

to believe that an offense has been committed and that the defendant -

has committed it, a warrant for the arrest of the defendant shall issue
to any officer authorized by law to execute it. Upon the request of
the attorney for the government a summons instead of a warrant shall
issue. More than one warrant or summons may issue on the same
complaint. If a defendant fails to appear in response to the summons,
a warrant shall issue. ‘
(b) ProraBLe Cause. The finding of probable cause may be based
upon hearsay evidence in whole or in part. -
(c) Form. ‘
(1) Warrant. The warrant shall be signed by the magistrate
and shall contain the name of the defendant or, if his name is

unknowr;, any name or description by which he can be identified

1 7Title amended Dec. 27, 1948, effective Oct. 20, 1949,
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with reasonable certainty. Xt shall describe the offense charged
in the complaint. It shall command that the defendant be ar-
rested and brought before the nearest available magistrate.

(2) Swumanons. The summons shall be in the same form as the
warrant except that it shall summon the defendant to appear
before a magistrate at a stated time and place.

(d) Exrcuriox or ServicE; AND RETURN.

(1) By Whom. The warrant shall be executed by a marshal or
by some other officer authorized by law. The summons may be
served by any person authorized to serve a summons in a civil
action,

(2) Zerritorial Limits. The warrant may be executed or the
summons may be served at any place within the jurisdiction of the
United States.

(3) Manner. The warrant shall be executed by the arrest of
the defendant. The officer need not have the warrant in his
possession at the time of the arrest, but upon request, he shall
show the warrant to the defendant as soon as possible. If the
officer does not have the warrant in his possession at the time of
the arrest, he shall then inform the defendant of the offense
charged and of the fact that a warrant has been issued. The
summons shall be served upon a defendant by delivering a copy
to him personally, or by leaving it at his dweﬁing house or usual
place of abode with some person of suitable age and discretion
then residing therein and by mailing a copy of the summons to
the defendant’s last known address.

(4) Return. The officer executing a warrant shall make return
thereof to the magistrate or other officer before whom the de-
fendant is brought pursnant to Rule 5. At the request of the
attorney for the government any unexecuted warrant shall be re-
turned to the magistrate by whom it was issued and shall be
cancelled by him. On or before the return day the person to
whom a summons was delivered for service shall make return
thereof to the magistrate before whom the summeons is return-
able. At the request of the attorney for the government made at
any time while the complaint is pending, a warrant returned un-
executed and not cancelled or a summons returned unserved or a
duplicate thereof may be delivered by the magistrate to the
marshal or other authorized person for execution or service.

(As amended Feb. 28, 1966, eff. July 1, 1966 ; Apr. 24, 1972, eff. Oct. 1,
1972; Apr. 22, 1974, eff. Dec. 1, 1975; July 31, 1975, eff. Dec. 1, 1975.)

Rule 5. Initial Appearance Before the Magistrate.

(a) Ix GeExERraL. An officer making an arrest under a warrant issued
upon a complaint or any person making an arrest without a warrant
shall take the arrested person without unnecessary delay before the
nearest available federal; magistrate or, in the event that a federal
magistrate is not reasonably available, before a state or local judicial
officer authorized by 18 U.S.C. § 3041. If a person arrested without a
warrant is brought before a magistrate, a complaint shall be filed
forthwith which shall comply with the requirements of Rule 4(a) with
respect to the showing of probable cause. When a person, arrested
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with or without a warrant or given a summons, appears initially be-
fore the magistrate, the magistrate shall proceed in accordance with
the applicable subdivisions of this rule.

(b) Mxxor OrrensEs. If the charge against the defendant is a minor
offense triable by a United States magistrate under 18 U.S.C. § 3401,
the United States magistrate shall proceed in accordance with the
Rules of Procedure for the Trial of Minor Offenses Before United
States Magistrates.

(c¢) Orrexses Nor TriaBrLE BY THE UNITED STATES MAGISTRATE. It

the charge against the defendant is not triable by the United States
magistrate, the defendant shall not be called upon to plead. The
magistrate shall inform the defendant of the complaint against him
and of any affidavit filed therewith, of his right to retain counsel, of
his right to request the assignment of counsel if he is unable to obtain
counse], and of the general circumstances under which he may secure
pretrial release. He shall inform the defendant that he is not required
to make a statement and that any statement made by him may be used
against him. The magistrate shall also inform the defendant of his
right to a preliminary examination. He shall allow the defendant
reasonable time and opportunity to consult counsel and shall admit
the defendant to bail as provided by statute or in these rules.
A defendant is entitled to a preliminary examination, unless waived,
when charged with any offense, other than a petty offense, which is to
" be tried by a judge of the district court. If the defendant waives pre-
liminary examination, the magistrate shall forthwith hold him to
answer in the district court. If the defendant does not waive the pre-
liminary examination, the magistrate shall schedule a preliminary
examination. Such examination shall be held within a reasonable time
but in any event not later than 10 days following the initial appear-
ance if the defendant is in custody and no later than 20 days if he
is not in custody, provided, however, that the preliminary examination
shall not be held if the defendant is indicted or if an information
against the defendant is filed in district court before the date set for
the preliminary examination. With the consent of the defendant and
upen a showing of good cause, taking into account the public interest
in the prompt disposition of criminal cases, time limits specified in
this subdivision may be extended one or more times by a federal magis-
trate. In the absence of such consent by the defendant, time.limits
may be extended by a judge of the United States only upon a showing
that extraordinary circumstances exist and that delay is indispensable
to the interests of justice.

(A; i;mended Feb. 28, 1966, eff. July 1,1966; Apr. 24, 1972, eff. Oct. 1,
1972.

Rule 5.1. Preliminary Examination.

(a) ProsaBLe Ciuse Finping. If from the evidence it appears that
there is probable cause to believe that an offense has been committed
and that the defendant committed it, the federal magistrate shall
forthwith hold him to answer in district court. The finding of prob-
able cause may be based upon hearsay evidence in whole or in part.
The defendant may cross-examine witnesses against him and may
introduce evidence in his own behalf. Objections to evidence on the

94-283 O - 77 =3
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ground that it was acquired by unlawful means are not properly made
at the preliminary examination. Motions to suppress must be made to
the trial court as provided in Rule 12. .

(b) Discraree oF DErENDANT. If from the evidence it appears that
there is no probable cause to believe that an offense has been com-
mitted or that the defendant committed it, the federal magistrate shall
dismiss the complaint and discharge the defendant. The discharge of
the defendant sgall not preclude the government from instituting a
subsequent prosecution for the same offense.

(c) Recorps. After concluding the proceeding the federal magis-
trate shall transmit forthwith to the clerk of the district court all
papers in the proceeding. The magistrate shall promptly make or
cause to be made a record or summary of such proceeding.

(1) On timely application to a federal magistrate, the attorney
for a defendant in a criminal case may be given the opportunity
to have the recording of the hearing on preliminary examination
made available for his information 1n connection with any further
hearing or in connection with his preparation for trial. The court
may, by local rule, appoint the place for and define the conditions
under which such opportunity may be afforded counsel.

(2) On application of a defendant addressed to the court or
any judge thereof, an order may issue that the federal magistrate
make available a copy of the transcript, or of a portion thereof,
to defense counsel. guch order shall provide for prepayment of
costs of such transcript by the defendant unless the defendant
makes a sufficient affidavit that he is unable to pay or to give se-
curity therefor, in which case the expense shall be paid by the
Director of the Administrative Office of the United States Courts
from available appropriated funds. Counsel for the government
may move also that a copy of the transcript, in whole or in part,
be made available to it, for good cause shown, and an order may
be entered granting such motion in whole or in part, on appro-
priate terms, except that the government need not prepay costs
nor furnish security therefor.

(Asadded Apr. 24,1972, eff. Oct. 1,1972.)

TITLE III. INDICTMENT AND INFORMATION

Rule 6. The Grand Jury.

(a) SuxmmoniNG Granp Juries. The court shall order one or more
grand juries to be summoned at such times as the public interest re-
quires. The grand jury shall consist of not less than 16 nor more than
23 members. The court shall direct that a sufficient number of legally
qualified persons be summoned to meet this requirement.

(b) OnsEcrroNs To GRAND JURY AND T0 GRAND JURORS.

(1) Challenges. The attorney for the government or a de-
fendant who has been held to answer in the district court may
challenge the array of jurors on the ground that the grand jury
was not selected, drawn or summoned in accordance with law,
and may challenge an individual juror on the ground that the

* juror is not legally qualified. Challenges shall be made before

the administration of the oath to the jurors and shall be tried
by the court.
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(2) Motion To Dismiss. A motion to dismiss the indictment
may be based on objections to the array or on the lack of legal
qualification of an individual juror, if not previously determined
upon challenge. It shall be made in the manner prescribed in 28
U.S.C. §1867(e) and shall be granted under the conditions pre-
scribed in that statute. An indictment shall not be dismissed on
the ground that one or more members of the grand jury were not
legally qualified if it appears from the record kept pursuant to
subdivision (c¢) of this rule that 12 or more jurors, after deducting
the number not legally qualified, concurred in finding the
indictment. ‘ .

(¢) Forexax axp Depory Foremaw. The court shall appoint one
of the jurors to be foreman and another to he deputy foreman. The
foreman shall have power to administer oaths and affirmations and
shall sign all indictments. He or another juror designated by him
shall keep a record of the number of jurors concurring in the finding
of every indictment and shall file the record with the clerk of the
court, but the record shall not be made public except on order of the
court. During the absence of the foreman, the deputy foreman shall
act as foreman. .

(d) Wro Maxy Br Present, Attorneys for the government, th
witness under examination, interpreters when needed and, for the
purpose of taking the evidence, a stenographer or operator of a record-
Ing device may be present while the grand jury is in session, but no
person other than the jurors may be present while the grand jury
1s deliberating or voting.

(e) SECRECY or PROCEEDINGS AND DISCLOSURE.

(1) General Rule. A grand juror, an interpreter, a stenog-
rzpher, an operator of a recording device, a typist who tran-
scribes recorded testimony, an attorney for the Government, or
an £erson to whom disclosure is made under paragraph
(‘)g'( ) (ii) of this subdivision shall not disclose matters occur-
ring before the grand jury, except as otherwise provided for in
these rules. No obligation of secrecy may be imposed on any per-
son except in accordance with this rule. A knowing violation of
rule 6 may be punished as a contempt of court.

(2) Exceptions.

(A) Disclosure otherwise prohibited by this rule of mat-
ters occurring before the grand jury, other than its delibera-
tions and the vote of any grand juror, may be made to—

(i) an attorney for the government for use in the per-
formance of such attorney’s duty; and

(ii) such government personnel as are deemed neces-
sary by an attorney for the government to assist an
attorney for the government in the performance of such
attorney’s duty to enforce Federal criminal law.

(B) Any person to whom matters are disclosed under

subparagraph (A)(ii) of this paragraph shall not utilize -

that grand jury material for any purpose other than assistin
the attorney for the government in the performance of ,sucﬁ
attorney’s duty to enforce Federal criminal law. An attorney
for the government shall promptly provide the district court,
before which was impaneled the grand jury whose material
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has been so disclosed, with the names of the persons to whom
such disclosure has been made.
(C) Disclosurs otherwise prohibited by this rule of mat-
ters occurring before the grand jury may also be made—
(i) when so directed by a court preliminarily to or in
connection with a judicial proceeding; or
§ii) when permitted by a court at the request of the
defendant, upon a showing that grounds may exist for
a motion to dismiss the indictment because of matters
occurring before the grand jury.

(3) Sealed Indictments. The Federal magistrate to whom an
indictment is returned may direct that the indictment be kept
secret until the defendant is in custody or has been released pend-
ing trial. Thereupon the clerk shall seal the indictment and no
person shall disclose the return of the indictment except when
necessary for the issuance and execution of a warrant or summons.

(f) Finpine axp RETGRN oF INDICTMENT. An indictment may be
found only upon the concurrence of 12 or more jurors. The indict-
ment shall be returned by the grand jury to a federal magistrate in
open court. If a complaint or information is pending against the
defendant and 12 jurors do not concur in finding an indictment, the
foreman shall so report to a federal magistrate in writing forthwith.

(g) Discrarce anp Excuse. A grand jury shall serve until dis-
charged by the court but no grand jury may serve more than 18
months. The tenure and powers of a grand jury are not affected by
the beginning or expiration of a term of court. At any time for cause
shown the court may excuse a juror either temporarily or permanently,
and in the latter event the court may impanel another person in place
of the juror excused.

(As amended, Feb. 28, 1966, eff. July 1,1966; Apr. 24, 1972, eff. Oct. 1,
1972; July 8, 1976, eff. Aug. 1, 1976; July 30, 1977, eff. Oct. 1, 1977.)

Rule 7. The Indictment and the Information.

(a) Use oF InpicrMENT or INFORMATION. An offense which may
be punished by death shall be prosecuted by indictment. An offense
which may be punished by imprisonment for a term exceeding one
year or at hard lzbor shall be prosecuted by indictment or, if indict-
ment is waived, it may be prosecuted by information. Any other
offense may be prosecuted by indictment or by information. An infor-
mation may be filed without leave of court.

(b) Warver or INpicraeNT. An offense which may be punished
by imprisonment for a term exceeding one year or at hard labor may
be prosecuted by information if the defendant, after he has been ad-
vised of the nature of the charge and of his rights, waives in open
court prosecution by indictment.

(¢) NaTcre axp CONTENTS.

(1) In General. The indictment or the information shall be a
plain, concise and definite written statement of the essential facts
constituting the offense charged. It shall be signed by the attorney
for the government. It need not contain a formal commencement,
a formal conclusion or any other matter not necessary to such
statement. Allegations made in one count may be incorporated
by reference in another count. It may be allegeg in a single count
that the means by which the defendant committed the offense are
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unknown or that he committed it by one or more specified means.
The indictment or information shall state for each count the offi-
cial or customary citation of the statute, rule, regulation or other
provision of law which the defendant is alleged therein to have
violated.

(2) Criminal Forfeiture. When an offense charged may result
in a criminal forfeiture, the indictment or the information shall
allege the extent of the interest or property subject to forfeiture.

(3) Harmless Error. Brror in the citation or its omission shall
not be ground for dismissal of the indictment or information or
for reversal of a conviction if the error or omission did not mislead
the defendant to his prejudice.

(d) Surerusace. The court on motion of the defendant may strike
surplusage from the indictment or information.

(e) AxexpMENT oF InForMaTION. The court may permit an infor-
mation to be amended at any time before verdict or finding if no addi-
tional or different offense is charged and if substantial rights of the
defendant are not prejudiced.

(f) B or Parriovrars. The court may direct the filing of a
bill of particulars. A motion for a bill of particulars may be made
before arraignment or within ten days after arraignment or at such

later time as the court may permit. A bill of particulars may be -

amended at any time subject to such conditions as justice requires.
(As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 24, 1972, eff.
Oct. 1, 1972.)

Rule 8. Joinder of Offenses and of Defendants.

(a) JoinpEr or Orrenses. Two or more offenses may be charged
in the same indictment or information in a separate count for each
offense if the offense charged, whether felonies or misdemeanors or
both, are of the same or similar character or are based on the same
act or transaction or on two or more acts or transactions connected
together or constituting parts of a common scheme or plan.

(b) JoinpEr oF DerExpants. Two or more defendants may be
charged in the same indictment or information if they are alleged to
have participated in the same act or transaction or in the same series
of acts or transactions constituting an offense or offenses. Such defend-
ants may be charged in one or more counts together or separately and
all of the defendants need not be charged in each count.

Rule 9. Warrant or Summons Upon Indictment or Information.

(a) Issuaxce. Upon the request of the attorney for the government
the court shall issue a warrant for each defendant named in the infor-
mation, if it is supported by oath, or in the indictment. The clerk
shall issue a summons instead of a warrant upon the request of the
attorney for the government or by direction of the court. Upon like
request or direction he shall issue more than one warrant or summons
for the same defendant. He shall deliver the warrant or summons
to the marshal or other person authorized by law to execute or serve

it. If a defendant fails to appear in response to the summons, a war-

rant shall issue.
(b) Form. .
(1) Warrant. The form of the warrant shall be as provided
in Rule 4(c) (1) except that it shall be signed by the clerk, it shall
describe the,offense cgarged‘ in the indictment or information and
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it shall ccmmand that the defendant be arrested and brought be-
fore the court or, if the information or indictment charges &
minor offense, before a United States magistrate. The amount of
bail may be fixed by the court and endorsed on the warrant.

(2) Summons. The summons shall be in the same form as the
warrant except that it shall sammon the defendant to appear be-
fore the court or, if the information or indictment charges a mi-
ni)r offense, before a United States magistrate at a stated time and
place.

(¢) ExecuTioN or SERVICE; AND RETURN.

(1) E=ecution or Service. The warrant shall be executed or
the summons served as provided in Rule 4(d) (1), (2) and (3).
A summons to a corporation shall be served by delivering a copy
to an officer or to a managing or general agent or to any other
agent authorized by appointment or by law to receive service of
process and, if the agent is one authorized by statute to receive
service and the statute so requires, by also mailing a copy to the
corporation’s last known address within the district or at its prin-
cipal place of business elsewhere in the United States. The officer
executing the warrant shall bring the arrested person promptly
before the court or before a United States magistrate.

(2) Return. The officer executing a warrant shall make return
thereof to the court or United States magistrate. At the request
of the attorney for the government any unexecuted warrant shall
be returned and cancelled. On or before the return day the person
to whom a summons was delivered for service shall make return
thereof. At the request of the attorney for the government made
at any time while the indictment or information is pending, a war-
rant returned unexecuted and not cancelled or a summons re-
turned unserved or a duplicate thereof may be delivered by the
clerk to the marshal or other authorized person for execution or
service.

(d) Rexmanp 1o Unttep StatEs MAGISTRATE FOR TRiaL or MINog
OrreExses. If the information or indictmens charges a minor offense
and the return is to a judge of the district court, the case may be
remanded to a United States magistrate for further proceedings in
accordance with the Rules of Procedure for the Trial of Minor Of-
fenses Before United States Magistrates.

(As amended Apr. 24, 1972, eff. Oct. 1, 1972; Apr. 22, 1974, eff. Dec. 1,
1975; July 31, 1975, eff. Dec. 1, 1975 ; Dec. 12, 1975.)

TITLE IV. ARRAIGNMENT, AND PREPARATION FOR
TRIAL

Rule 10. Arraignment. Arraignment shall be conducted in open
court and shall consist of reading the indictment or information to
the defendant or stating to him the substance of the charge and calling
on him to plead thercto. He shall be given a copy of the indictment
or information before he is called upon to plead.

Rule 11. Pleas.
(2) Arrernvarives. A defendant may plead not guilty, guilty, or

nolo contendere. If a defendant refuses to plead or if a defendant cor-
poration fails to appear, the court shall enter a plea of not guilty.

-
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(b) Noro CoNTENDERE. A defendant may plead nolo contendere only
with the consent of the court. Such a plea shall be accepted by the court
only after due consideration of the views of the parties and the interest
of the public in the effective administration of justice.

(c) Apvice To DerexpanT. Before accepting a plea of guilty or nolo
contendere, the court must address the defendant personally in open
court and inform him of, and determine that he tunderstands, the
following:

(1) the nature of the charge to which the plea is offered, the
mandatory minimum penalty provided by law, if any, and the
maximum possible penalty provided by law; and

(2) if the defendant is not represented by an attorney, that he
has the right to be represented by an attorney at every stage of the
proceeding against him and, if necessary, one will be appointed to
represent him; and

(3) that he has the right to plead net guilty or to persist in that
plea if it has already been made, and that he has the right to be
tried by a jury and at that trial has the right to the assistance of
counsel, the right to confront and cross-examine witnesses against
him, and the right not to be compelled to incriminate himself; and

(4) that if he pleads guilty or nolo contendere there will not
be a further trial of any kind, so that by pleading guilty or nolo
contendere he waives the right to a trial; and

(5) that if he pleads guilty or nolo contendere, the court may
ask him questions about the offense to which he has pleaded, and if
he answers these questions under oath, on the record, and in the
presence of counsel, his answers may later be used against him in
a prosecution for perjury or false statement. :

(d) Insuring TraAT THE PrEa Is VorunTary. The court shall not
accept a plea of guilty or nolo contendere without first, by addressing
the defendant personally in open court, determining that the plea 1s
voluntary and not the result of force or threats or of promises apart
from a plea agreement. The court shall also inquire as to whether the
defendant’s willingness to plead guilty or nolo contendere results from
prior discussions between the attorney for the government and the
defendant or his attorney.

(e) PrLEA AGREEMENT PROCEDURE.

(1) In General. The attorney for the government and the at-
torney for the defendant or the defendant when acting pro se may
engage in discussions with a view toward reaching an agreement
that, npon the entering of a plea of gnilty or nolo contendere to a
wnarged offense or to a lesser or related offense, the attorney for
the government will do any of the following:

gA) move for dismissal of other charges; or

B) make a recommendation, or agree not to oppose the
defendant’s request, for a particular sentence, with the under-
standing that such recommendation or request shall not be
binding upon the court; or .

(C) agree that a specific sentence is the appropriate dispo-
sition of the case.

The court shall not participate in any such discussions.

(2) Notice of Such Agreement. If a plea agreement has been
reached by the parties, the court shall, on the record, require the
disclosure of the agreement in open court or, on a showing of good
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cause, in camera, at the time the plen is offered. Thereupon the
court may accept or reject the agreement, or may defer its deci-
sion as to tLe acceptance or rejection until there has been an
opportunity to consider the presentence report.

(8) Acceptance of @ Plea Agreement. It the court accepts the
plea agreement, the court shall inform the defendant that it will
embody in the judgment and sentence the disposition provided
for in the plea agreement.

(4) Rejection of a Plea Agreement. If the court rejects the
plea agreement, the court shall, on the record, inform the parties
of this fact, advise the defendant personally in open court or, on a
showing of good cause, in camera, that the court is not bound by
the plea agreement, afford the defendant the opportunity to then
withdraw his plea, and advise the defendant that if he persists in
his guilty plea or plea of nolo contendere the disposition of the
case may be less favorable to the defendant than that contem-
plated by the plea agreement.

(5) Time of Plea Agreement Procedure. Except for good cause
shown, notification to the court of the existence of a plea agree-
ment shall be given at the arraignment or at such other time, prior
to trial, as may be fixed by the court.

(8) Inadmissibility of Pleas, Ojfers of Pleas, and Related State-
ments. Except as otherwise provided in this paragraph, evidence
of a plea of guilty, later withdrawn, or a plea of nolo contendere,
or of an offer to plead guilty or nolo contendere to the crime
charged or any other crime, or of statements made in connection
with, and relevant to, any of the foregoing pleas or offers, is not
admissible in any civil or criminal proceeding against the person
who made the plea or offer. Jowerver, evidence of a statement made

© in connection with, and relevant to, a plea of guilty, later with-

drawn, a plea of nolo contendere, or an offer to plead guilty or nolo
contendere to the crime charged or any other crime, is admissible in
a criminal proceeding for perjury or false statement if the state-
ment was made by the defendant under oath, on the record, and
in the presence of counsel.

(f) DerErdMINING Accuracy oF Prea. Notwithstanding the accept-
ance of a plea of guilty, the court should not enter a judgment upon
such plea without making such inquiry as shall satisfy it that there is
a factual basis for the plea.

(g) Recorp or ProcEEDINGS. A verbatim record of the proceedings
at which the defendant enters a plea shall be made and. if there is a
plea of guilty or nolo contendere, the record shall include, without
limitation, the court’s advice to the defendant, the inquiry into the
voluntariness of the plea including any plea agreement, and the in-
quiry into the accuracy of a guilty plea.

(As amended Feb. 28, 1966, eff. July 1,1966; Apr, 22, 1974, eft. Dec. 1,
1975; July 31, 1975, eff. Aug. 1 and Dec. 1, 1975.)

Rule 12. Pleadings and Motions Before Trial; Defenses and
Objections.

(2) Preapings anp Morrons. Pleadings in criminal proceedings
shall be the indictment and the information, and the pleas of not
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guilty, guilty and nolo contendere. All other pleas, and demurrers
and motions to quash are abolished, and defenses and objections raised
before trial which heretofore could have been raised by one or more of
them shall be raised only by motion to dismiss or to grant appropriate
relief, as provided in these rules.

(b) Prerriarn Morrons. Any defense, objection, or request which is
capable of determination without the trial of the general issue may be
raised before trial by motion. Motions may be written or oral at the
ciscretion of the judge. The following must be raised prior to trial:

(1) Defenses and objections based on defects in the institution
of the prosecution; or

(2) Defenses and objections based on defects in the indictment
or information (other than that it fails to show jurisdiction in
the court or to charge an offense which objections shall he noticed
by the court at any time during the pendency of the proceedings) ;
or

(8) Motions to suppress evidence; or

(4) Requests for discovery under Rule 16: or
(5) Requests for a severance of charges or defendants under
Rule 14.

(c¢) Mortox Date. Unless otherwise provided by local rule, the court
may, at the time of the arraignment or as soon thereafter as practi-
cable, set a time for the making of pretrial motions or requests and,
if required, o later date of hearing.

(d) Worrer my toE (GovenNymeENT OF Tik IntextTion To Use
EvipeENCE.

(1) At the Discretion of the Government. At the arraignment
or as soon thereafter as is practicable, the government may give
notice to the defendant of its intention to use specified evidence
at trial in order to afford the defendant an opportunity to raise
objections to such evidence prior to trial under subdivision (b) (3)
of this rule.

(2) At the Request of the Defendant. At the arraignment or
as soon thereafter as is practicable the defendant may, in order to
afford an opportunity to move to suppress evidence under sub-
divisten (b) (3) of this rule, request notice of the government’s
intention to use (in its evidence in chief at trial) any cvidence
which the defendant may be entitled to discover under Rule 16
subject to any relevant limitations prescribed in Rule 16,

(e) Rurane ox Morron. A motion made before trial shall be deter-
mined before trial unless the court, for good cause, orders that it be
deferred for determination at the trial of the general issue or until
after verdict, but no such determination shall be deferrved if a party’s
right to appeal is adversely affected. Where factual issues are involved
in determining » motion, the court shall state its essentinl findings on
the record. ' .

(£) Erreor or Fatwore To Ratse Derenses or Osyecrrons. Failure
by a party to raise defenses or objections or to make requests which
must be made prior to trial, at the time set by the court pursuant to
subdivision (¢), or prior to any extension thereof made by the court,
shall constitute waiver thereof, but the court for cause shown may
grant relief from the waiver.
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(g) Recorps. A verbatim record shall be made of all proceedings at
the%xearin , including such findings of fact and conclusions of law
as are made orally.

(h) Erreor oF DerersiNaTION. If the court grants a motion based
on a defect in the institution of the prosecution or in the indictment
or information, it may also order that the defendant be continued in
custody or that his bail be continued for a specified time pending the
filing of & new indictment or information. Nothing in this rule shall
be deemed to affect the provisions of any Act of Congress relating to
periods of limitations.

(A';S amended Apr. 22, 1974, eff. Dec. 1, 1975; July 31, 1975, Dec. 1,
1975.)

Rule 12.1. Notice of Alibi.

(a) Norice By DerEnpanT. Upon written demand of the attorney
for the government stating the time, date, and place at which the
alleged offense was committed, the defendant shall serve within ten
days, or at such different time as the court may direct, upon the attor-
ney for the government a written notice of his intention to offer a
defense of alibi. Such notice by the defendant shall state the specific
place or places at which the defendant claims to have been at the time
of the alleged offense and the names and addresses of the witnesses
upon whom he intends to rely to establish such alibi.

(b) DiscLosure or InrormarTioN aND Wirness. Within ten days
thereafter, but in no event less than ten days before trial, unless the
court otherwise directs, the attorney for the government shall serve
upon the defendant or his attorney a written notice stating the names
and addresses of the witnesses upon whom the government intends to
rely to establish the defendant’s presence at the scene of the alleged
offense and any other witnesses to be relied on to rebut testimony of
any of the defendant’s alibi witnesses.

(¢) Continuing Dury To Discrose. If prior to or during trial, a
party learns of an additional witness whose identity, if known, should
have been included in the information furnished under subdivision (a)
or (b), the party shall promptly notify the other party or his attorney
of the existence and identity of such additional witness.

(d) Famwure To Comrry. Upon the failure of either party to
comply with the requirements of this rule, the court may exclude the
testimony of any undisclosed witness offered by such party as to the
defendent’s absence from or presence at, the scene of the alleged
offense. This rule shall not limit the right of the defendant to testify
in his own behalf.

(e) Exceerions. For good cause shown, the court may grant an
exception to any of the requirements of subdivisions (a) through (d)
of this rule.

(f) InvapmrssiBmrry oF WireprawN Armr, Evidence of an inten-
tion to rely upon an alibi defense, later withdrawn, or of statements
made in connection with such intention, is not admissible in any civil
or criminal proceeding against the person who gave notice of the
intention.

(As added Apr. 22,1974, eff. Dec. 1, 1975 ; and amended July 31, 1975,
eff. Dec. 1,1975.) ‘
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Rule 12.2. Notice of Defense Based Upon Mental Condition.

a) DEFENSE oF Insaniry, If a defendant intends to rely upon the
defense of insanity at the time of the alleged crime, he shall, within
the time provided for the filing of pretrial motions or at such later
time as the court may direct, notify the attorney for the government
in writing of such intention and file a copy of such notice with the
clerk, If there is a failure to comply with the requirements of this sub-
division, insanity may not be raised as a defense. The court may for
cause shown allow late filing of the notice or grant additional time
to the parties to prepare for trial or make such other order as may be
appropriate.

(b) MexTan Diseast or Derecr InconsisTENT WiTH THE MENTAL
Erement ReEquirep ror THE OFrENSE CHARGED. If o defendant intends
to introduce expert testimony relating to a mental disease, defect, or
other condition bearing upon the issue of whether he had the mental
state required for the offense charged, he shall, within the time pro-
vided for the filing of pretrial motions or at such later time as the
court may direct, notify the attorney for the government in writing
of such intention and file a copy of such notice with the clerk. The
court may for cause shown allow late filing of the notice or grant ad-
ditional time to the parties to prepare for trial or make such other
order as may be appropriate.

(¢) Psycmiatric ExamivaTion. In an appropriate case the court
may, upon motion of the attorney for the government, order the
defendant to submit to a psychiatric examination by a psychiatrist
designated for this purpose in the order of the court. No statement
made by the accused in the course of any examination provided for by
this rule, whether the examination shall be with or without the consent
of the accused, shall be admitted in evidence against the accused on the
issue of guilt in any criminal proceeding. A

(d) Famure To CoMmpry. If there is a failure to give notice when re-
quired by subdivision (b) of this rule or to submit to an examination
when ordered under subdivision (¢) of this rule, the court may ex-
clude the testimony of any expert witness offered by the defendant on
the issue of his mental state. Co

(As added Apr. 22,1974, eff. Dec. 1,197 5; and amended J uly 31,1975,
eff. Dec, 1,1975.) '

Rule 13. Trial Together of Indictments or Informations. The
court may order two or more indictments or informations or both to be
tried together if the offenses, and the defendants if there is more than
one, could have been joined in a single indictment or information. '
The procedure shall be the same as if the prosecution were under such
single indictment or information. ‘ IR
" Rule 14. Relief From Prejudicial Joinder. If it appears that a
defendant or the government is prejudiced by a joinder of offenses .
or of defendants in an indictment or information or by such joinder
for trial together, the cowrt may order an election or separate trials
of counts, grant a severance of defendants or provide whatever other
relief justice requires. In ruling on a motion by a defendant for
severance the court may order the attorney for the government to
deliver to the court for inspection in camera any statements or con-
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fessions made by the defendants which the government intends to
introduce in evidence at the trial.

(As amended Feb. 28, 1966, eft. July 1, 1966.)

Rule 15. Depositions.

(a) Wrex Taxex. Whenever due to exceptional circumstances of
the case it is in the interest of justice that the testimony of a prospective
witness of a party be taken and preserved for use at trial, the court may
upon motion of such party and notice to the parties order that testi-
mony of such witness be taken by deposition and that any desig-
nated book, paper, document, record, recording, or other material not
privileged, be produced at the same time and place. If a witness is com-
mitted for failure to give bail to appear to testify at a trial or hearing,
the court on written motion of the witness and upon notice to the par-
ties may direct that his deposition be taken. After the deposition has
been subscribed the conrt may discharge the witness.

(b) Norrcr or Taxine. The party at whose instance a deposition
is to be taken shall give to every party reasonable written notice of the
time and place for taking the deposition. The notice shall state the name
and address of each person to be examined. On motion of a party upon
whom the notice is served, the court for cause shown may extend or
shorten the time or change the place for taking the deposition. The
officer having custody of a defendant shall be notified of the time and
place set for the examination and shall, unless the defendant waives
n writing the right to be present, produce him at the examination and
keep him in the presence of the witness during the examination, unless,
after being warned by the court that disruptive conduct will cause him
to be removed from the place of the taking of the deposition, he persists
in conduct which is such as to justify his being excluded from that
place. A defendant not in custody shall have the right to be present at
the examination upon request subject to such terms as may be fixed by
the court, but his failure, absent good cause shown, to appear after no-
tice and tender of expenses in accordance with subdivision (¢) of this
rule shall constitute a waiver of that right and of any objection to the
taking and use of the deposition based upon that right.

(¢) Payment or Exrexses. Whenever a deposition is taken at the
instance of the government, or whenever a deposition is taken at the
instance of a defendant who is unable to bear the expenses of the taking
of the deposition, the court may direct that the expense of travel and
subsistence of the defendant and his attorney for attendance at the
examination and the cost of the transcript of the deposition shall be
paid by the government.

(d) How Taxen. Subject to such additional conditions as the court
shall provide, a deposition shall be taken and filed in the manner pro-
vided in civil actions except as otherwise provided in these rules,
provided that (1) in no event shall a deposition be taken of a party
defendant withouf, his consent, and (2) the scope and manner of
examination and cross-examination shall be such as would be allowed
in the trial itself. The government shall make available to the de-
fendant or his counsel for examination and use at the taking of the
deposition any statement of the witness being deposed which is in
the possession of the government and to which the defendant would
be entitled at the trial.
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(e) Usk. At the trial or upon any hearing, a part or all of a deposi-
tion, so far as otherwise acdinissible under the rules of evidence, may
be used as substantive evidence if the witness is unavailable, as un-
availability is defined in Rule 8§04 (a) of the Federal Rules of Evidence,
or the witness gives testimony at the trial or hearing inconsistent with
his deposition. Any deposition may also be used by any party for
the purpose of contradicting or impeaching the testimony of the de-
ponent as a witness. If only a part of a deposition is offered in evi-
dence by a party, an adverse party may require him to offer all of it
which is relevant to the part offered and any party may offer other
parts.

(f) Osaszcrioxs To Derosirion TestiaoNy. Objections to deposition
testimony or evidence or parts thereof and the grounds for the objec-
tion shall be stated at the time of the taking of the deposition. .

(g) DerostrioN BY AGREEMENT NoT PrecLupep. Nothing in this
rule shall preclude the taking of a deposition, orally or upon written
questions, or the use of a deposition, by agreement of the parties with
the consent of the court.

(As amended Apr. 22,1974, eff. Dec. 1, 1975; July 31, 1975, eff. Deec. 1,
1975.)
Rule 16. Discovery and Inspection.
(a) DiscrLosure or EVIDENCE BY THE (GOVERNMENT.
(1) Information Subject to Disclosure.

(A) SraremenT or Derenpaxt. Upon request of a de-
fendant the government shall permit the defendant to inspect
and copy or photograph: any relevant written or recorded
statements made by the defendant, or copies thereof, within
the possession, custody or control of the government, the exist-
ence of which is known, or by the exercise of due diligence
may become known, to the attorney for the government; the
substance of any oral statement which the government in-
tends to offer in evidence at the trial made by the defendant
whether before or after arrest in response to interrogation
by any person then known to the defendant to be a govern-
ment agent ; and recorded testimony of the defendant before a
grand jury which relates to the offense charged. Where the
defendant is a corporation, partnership, association or labor
union, the court may grant the defendant, upon its motion,
discovery of relevant recorded testimony of any witness be-
fore a grand jury who (1) was, at the time of his testimony,
so situated as an officer or employee as to have been able
legally to bind the defendant in respect to conduct consti-
tuting the offense, or (2) was, at the time of the offense,
personally involved in the alleged conduct constituting the
offense and so situated as an officer or employee as to have
been able legally to bind the defendant in respect to that
alleged conduct in which he was involved. ,

(B) Derenvant’s Prror Recorp. Upon request of the de-
fendant, the government shall furnish to the defendaat such
copy of his prior criminal record, if any, as is within the
possession, custody, or control of the government, the exist-
ence of which-is known, or by the exercise of due diligence
may become known, to the attorney for the government.
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(C) Docuaents Axp Tanemsre Ossects. Upon request of
the defendant the government shall permit the defendant
to inspect and copy or photograph books, papers, documents,
photographs, tangible objects, buildings or places, or copies
or portions thereof, which are within the possession, custody
or control of the government, and which are material to the
preparation of his defénse or are intended for use by the gov-
ernment as evidence In chief at the trial, or were obtained
from or belong to the defendant.

(D) Rerorts or Exayinations anp Tests. Upon request of
a defendant the government shall permit the defendant to
inspect and copy or photograph any results or reports of phys-
ical or mental examinations, and of scientific tests or experi-
ments, or copies thereof, which are within the possession, cus-
tody, or control of the government, the existence of which is
known, or by the exercise of due diligence may become known,
to the attorney for the government, and which are material to
the preparation of the defense or are intended for use by the
government as evidence in chief at the trial.

(2) Information Not Subject to Disclosure. Except as pro-
vided in paragraphs (A), (B), and (D) of subdivision (a) (1),
this rule does not authorize the discovery or inspection of reports,
memoranda, or other internal government documents made by
the attorney for the government or other government agents in
connection with the investigation or prosecution of the case, or of
statements made by government witnesses or prospective govern-
ment witnesses except as provided in 18 U.S.C. § 3500.

(3) Grand Jury Transcripts. Except as provided in Rule 6 and
subdivision (a)(1)(A) of this rule, these rules do not relate to-
discovery or inspection of recorded proceedings of a grand jury.

[ (4) Failure to Oall Witness.] (Deleted, Dec. 12, 1975.)

(b) DiscrLostre or EVIDENCE BY THE DEFENDANT.

(1) Information Subject to Disclosure.

(A) DocumexnTts AND TanctBLE OBiECTS. If the defendant
requests disclosure under subdivision (a) (1) (C) or (D) of
this rule, upon compliance with such request by the govern-
ment, the defendant, on request of the government, shall per-
mit the government to inspect ind copy or photograph books,
papers, documents, photographs, tangible objects, or copies
or portions thereof, which are within the possession, custody,
or control of the defendant and which the defendant intends
to introduce as evidence in chief at the trial.

(B) Rerorts or ExaMminatioNs AND Tests. If the defend-
ant requests disclosure under suibdivision (a)(1) (C) or
(D) of this rule. upon compliance with such request by the
government, the defendant, on request of the government,
shall permit the government to inspect and copy or photo-
graph any results or reports of physical or mental examina-
tions and of scientific tests or experiments made in connec-
tion with the particular case, or copies thereof, within the
possession or control of the defendant, which the defendant
intends to introduce as evidence in chief at the trial or which
were prepared by a witness whom the defendant intends to
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call at the trial when the results or reports relate to his
testimony.

(2) Information Not Subject to Disclosure. Except as to sci-
entific or medical reports, this subdivision does not authorize the
discovery or inspection of reports, memoranda, or other internal
defense documents made by the defendant, or his attorneys or
agents in connection with the investigation or defense of the case,
or of statements made by the defendant, or by government or
defense witnesses, or by prospective government or defense wit-
nesses, to the defendant, his agents or attorneys.

[(8) Failure to Call Witness.] (Deleted Dec. 12, 1975.)

(¢) Contizving Dury To Discrose. If, prior to or during trial, a
party discovers additional evidence or material previously requested
or ordered, which is subject to discovery or inspection under this rule,
he shall promptly notify the other party or his attorney or the court
of the existence of the a:lditional evidence or material.

-{d) ReerurATION OF DISCOVERY.

(1) Protective and Modifying Orders. Upon a sufficient show-
ing the court may at any time order that the discovery or inspec-
tion be denied, restricted, or deferred, or make such other order as
is appropriate. Upon motion by a party, the court may permit the
patty to make such showing, in whole or in part, in the form of a
written statement to be inspected by the judge alone. If the court
enters an order granting velief following such an ex parte show-
ing, the entire text of the party’s statement shall be sealed and
preserved in the records of the court to be made available to the
appellate court in the event of an appeal. .

(2) Failure To Comply With a Request. If at any time during
the course of the proceedings it is brought to the attention of the
court that a party has failed to comply with this rule, the court
may order such party to permit the discovery or inspection, grant
a continuance, or prohibit the party from introducing evidence
not disclosed, or it may enter such other order as it deems i’ust
under the circumstances. The court may specify the time, place
and manner of making the discovery and inspection and may
preseribe such terms and conditions as are just.

1fle) Avuisr Wirnesses. Discovery of alibi witnesses is governed by
Rule12.1.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 22, 1974, eff. Dec. 1,
1975; July 81, 1975, eff. Dec. 1, 1975; Dec. 12, 1975.)
Rule 17. Subpoena. . .

(a) For ArrENpANCE OF WrrNesses; Fora; Issuance. A subpoena
shall be issued by the clerk under the seal of the court. It shall state the
name of the court and the title, if any, of the proceeding, and shall com-
mand each person to whom it is directed to attend and give testimony
at the time and place specified therein. The clerk shall issue a subpoena,
signed and sealed but otherwise in blank to a party requesting it, who .
shall fill in the blanks before it is served. A subpoena shall be 1ssued by.
a United States magistrate in a proceeding before him, but it need not -
be under the seal of the court. S N

(b) Derenpants UnaBre To Pay. The court shall order ‘at any
time that a subpoena be issued for service on a named witnéss upon an -
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ex parte application of a defendant upon a satisfactory showing that
the defendant is financially unable to pay the fees of the witness and
that the presence of the witness is necessary to an adequate defense.
If the court orders the subpoena to be issued the costs incurred by the
process and the fees of the witness so subpoenaed shall be paid in the
same menner in which similar costs and fees are paid in case of a
witness subpoenaed in behalf of the government.

(c) For Propuction oF DocUMENTARY EVIDENCE AND or OBJECTS.
A subpoena may also command the person to whom it is directed to
produce the books, papers, documents or other objects designated
therein. The court on motion made promptly may quash or modify
the subpoena if compliance would be unreasonable or oppressive. The
court may direct that books, papers, documents or objects designated
in the su%poena be produced before the court at a time prior to the
trial or prior to the time when they are to be offered in evidence and
may upon their production permit the books, papers, documents or
objects or portions thereof to be inspected by the parties and their
attorneys.

(d) SErvice. A subpoena may be served by the marshal, by his
deputy or by any other person who is not a party and who is not less
than 18 years of age. Service of a subpoena shall be made by deliver-
ing a copy thereof to the person named and by tendering to him the
fee for 1 day’s attendance and the mileage allowed by law. Fees and
milcage need not be tendered to the witness upon service of a sub-
poena issued in behalf of the United States or an officer or agency
thereof.

(e) PLACE OF SERVICE.

(1) In United States. A subpoena requiring the attendance of
a witness at a hearing or trial may be served at any place within
the United States.

(2) Abroad. A subpoena directed to a witness in a foreign
country shall issue under the circumstances and in the manner
and be served as provided in Title 28, U.S.C. § 1783.

(f) For Taxing DerositioNs; Prace oF ExaMINaTION,

(1) ZIssuance. An order to take a deposition authorizes the
issuance by the clerk of the court for the district in which the
deposition is to be taken of subpoenas for the persons named or
deseribed therein.

~ (2) Plagce. The witness whose deposition is to be taken may be

required by subpoena to attend at any place designated by the trial
court, taking into account the convenience of the witness and the

arties.

('g}; ConTemer. Failure by any person without adequate éxcuse to
obey a subpoena served upon him may be deemed a contempt of the
court; from which the subpoena issued or of the court for the district
in which it issued if it was issued by a United States magistrate.

(As amended Dec. 27, 1948, eff. Oct. 20, 1949; Feb. 28, 1966, eff.
Julv 1, 1966 ; Apr. 24, 1972, eff. Oct. 1, 1972; Apr. 22, 1974, eff. Dec. 1,
1975; July 31,1975, off. Dec. 1,1975.) |

Rule 17.1. Pretrial Conference. At any time after the filing of
the indictment or information the court upon motion of any party
or upon its own motion may order one or more conferences to consider
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such matters as will promote a fair and expeditious trial. At the
conclusion of a conference the court shall prepare and file 2 memoran-
dum of the matters agreed upon. No admissions made by the de-
fendant or his attorney at the conference shall be used against the
- defendant unless the admissions are reduced to writing and signed
by the defendant and his attorney. This rule shall not be invoked
in the case of a defendant who is not represented by counsel.

(As added Feb. 28, 1966, eff. July 1, 1966.)
TITLE V. VENUE

Rule 18. Place of Prosecution and Trial. Except as otherwisé per-
mitted by statute or by these rules, the prosecution shall be had in
a district in which the offense was committed. The court shall fix the
place of trial within the district with due regard to the convenience
of the defendant and the witnesses.

(As amended Feb. 28, 1966, eff. July 1,1966.)

[Rule 19. Transfer Within the District.] (Rescinded, Feb. 28,
1966, eff. July 1, 1966.)

" Rule 20. Transfer From the District for Plea and Sentence.

(a) INpIcTMENT OrR INFoRMaTION PENDING. A defendant arrested,
© held, or present in a district other than tiwat in which an indictment or
information is pending against him may state in writing that he wishes
to plead guilty or nolo contendere, to waive trial in the district in
which the indictment or information is pending, and to consent to
disposition of the case in the district in which he was arrested, held,
or present, subject to the approval of the United States attorney for
each district. Upon receipt of the defendant’s statement and of the
_‘written approval of the United States attorneys, the clerk of the court
in which the indictment or information is pending shall transmit the
papers in the proceeding or certified copies thereof to the clerk of the
court: for the district in which the defendant is arrested, held, or pres-
ent, and the prosecution shall continue in that district. . ,
(b) Inprermext or INrormation Nor Prnpine. A defendant ar-

rested; held, or present in a district other than the district:in which a -

complaint.is pending against him may state in writing that he-wishes

to plead guilty or nolo contendere, to waive trial in the district in - -
which the warrant was issued, and to consent to disposition of the -~
case in the district in which he was arrested, held, or present subject .
‘to the approval of the United States attorney for each district. Upon - .-~

receipt of the defendant’s statement and of the written approval of

- the United States attorneys and upon the filing of an information or

. the return of an indictment, the clerk of the court for the district in
which the warrant wasissued shall ttansmit the papers in the procéed-

~ ing or certified copies thereof to the clerk of the court for the district - g :

““in which the defendant was arrested, held, or present, and the prosecu-

tion shall continue in that district. When the defendant is brought be-. . "

fore the court to plead to an information filed in the district wherethe '
" "warrant was issued, he may at that time waive indictment as proyided. -
in Rule 7, and the prosecution may continue based upon the infor- =~

mation originally filed.

94-283 O - 17 - 4

1



20 v RULES OF CRIMINAL PROCEDURE

(c) Errecr or Nor Guiuty Prea. If after the proceeding has been
transferred pursuant to subdivision (a) or (b) of this rule the defend-
ant, pleads not guilty, the clerk shall return the papers to the court in
which the prosecution ~was commenced, and the proceeding shall be
restored to the docket of that court. The defendant’s statement that
%19 wishes to plead guilty or nolo contendere shall not be used against
1im.

(d) Jovexines. A juvenile (as defined in 18 T.S.C. § 5031) who is
arrested, held, or present in a district other than that in which he is
alleged to have committed an act in violation of a law of the United
States not punishable by death or life imprisonment may, after he has
been advised by counsel and with the approval of the court and the
TUnited States attorney for each district, consent to be proceeded
against as a juvenile delinquent in the district in which he is arrested,
held, or present. The consent shall be given in writing beiore the court
but only after the court has apprised the juvenile of his rights. includ-
ing the right to be retnrned to the district in which he is alleged to have
committed the act, and of the consequences of such consent.

(As amended Feb. 28, 1966, eff. July 1, 1966 ; Apr. 22, 1974, eff. Dec. 1,
1975; July 31, 1975, eft. Dec. 1, 1975.)

Rule 21. Transfer From the District for Trial.

(a) For Prerupice v e Districr. The court upon motion of the
defendant shall transfer the proceeding as to him to another district
whether or not such district 1s specified in the defendant’s motion if
the court is satisfied that there exists in the district where the prosecu-
tion is pending so great a prejudice against the defendant that he can-
not obtain a fair and impartial trial at any place fixed by law for
holding court in that district. -

(b) Traxsrer 1x Oruer Cases. For the convenience of parties and
witnesses, and in the interest of justice, the court upon motion of the
defendant may transfer the proceeding as to him or any one or more of
the counts thereof to another district.

(c) Proceepixas ox Traxsrer. When a transfer is ordered the clerk
shall transmit to the clerk of the court to which the proceeding is
transferred all papers in the proceeding or duplicates thereof and
any bail taken, and the prosecution shall continue in that district.

" (As amended Feb. 28,1966, eff. July 1, 1966.)

Rule 22. Time of Motion To Transfer. A motion to transfer under
these rules may be made at or before arraignment or at such other time
as the court or these rules may prescribe.

TITLE VI. TRIAL

Rule 23. Trial by Jury or by the Court.

(a) Triavr oy Jrry. Cases required to be tried by jury shall be so
tried unless the defendant waives a jury trial in writing with the
approval of the court and the consent of the government. - N

(b) Jury or Less Tuax Twerve. Juries shall be of 12 but at any
time before verdict the parties may stipulate in writing with the ap-

proval of the court that the jury shall consist of any number less.

than 12 or that a valid verdict may be returned by a jury of less than

R
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12 should the court find it necessary to excuse one or more jurors for
any just cause after trial commences.

(c) Troan Wituour 4 Jury. In a case tried without a jury the
court shall make a general finding and shall in addition, on request
made before the general finding, find the facts specially, Such findings
may bo oral. If an opinion or memorandum of decision is filed, it will
be sufficient if the findings of fact appear therein.

3(5\37 a)me.nded Feb. 28, 1966, eff. July 1, 1966 ; July 30, 1977, eff. Oct. 1,
977, .

Rule 24. Trial Jurors.

(a) Exayanarion. The court may permit the defendant or his at-
torney and the attorney for the government to conduct the examina-
tion of prospective jurors or may itself conduct the examination. In
the latter event the court shall permit the defendant or his attorney
and the attorney for the government to supplement the examination
by such further inquiry as it deems proper or shall itself submit to the

prospective jurors such zdditional questions by the parties or their

attorneys as it deems proper.

(b) Perexrerory Cuarrenezs. If the offense charged is punishable
by death, each side is entitled to 20 peremptory challenges. If the
offense charged is punishable by imprisonment for more than one
year, the government is entitled to 6 peremptory challenges and the
defendant or defendants jointly to 10 peremptory challenges. If the

offense charged is punishable by imprisonment for not more than one

year or by fine or both, each side is entitled to 3 peremptory challenges.

If there 1s more than one defendant, the court may allow the defend- -

ants additional peremptory challenges and permit them to be exercised
- separately or jointly. :

(¢) ALTERNATE JUrons. The court may direct that not more than

6 jrrors in addition to the regular jury be called and impanelled to

. sit us alternate jurors. Alternate jurors in the order in which they -

are called shall replace jurors who, prior to the time the jury retires
to consider its verdict, become or are found to be unable or disqualified

to perform their duties. Alternate jurors shall be drawn in the same-
manner, shall have the same qualifications, shall - be subject to the
same examination and challenges, shall take the same oath and shall -

. have the same functions, powers, facilities and privileges as the reg-
-ular jurors. An alternate juror who does not replace a regular juror -

shall be discharged after the jury retires to consider its verdict. Each
side is éntitled to 1 peremptory challenge in addition-to those other-

wise allowed by Jaw if 1 or 2 alternate jurors are to be impanelled, 2 -
peremptory challenges if 3:or 4 alternate jurors are to be-impanelled, . -
“and 3 peremptory challenges if 5 or 6 alternate jurors are to.be im- -

- panelled, The additional peremptory challenges may be used against

. an alternate juror only, and the other peremptory challenges allowed, '

-+ by these rules may not be used against an alternate juror. .. .
* (As.amended Feb. 28, 1966, eff. July 1, 1966.) = = :

. 'Rule 25, Judlge; Disability.

B RZ;'V'D’E‘ZIRINGEIIHAVI‘J. If by reason o'f,‘f‘_;c'léa.ﬁh‘,{‘sickne‘s‘sf-or ;i)j:hex;f‘dist
" ability the judge-before whom a jiiry trial has'commenced is unable ...
- " to proceed -with “the trial, - any other judge regularly sitting.in or .-

b
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assigned to the court, upon certifying that he has familiavized himself
with the record of the trial, may proceed with and finish the trial.

(b) Arrer Veroicr or Fixoixe or Guivr. If by reason of absence,
death, sickness or other disability the judge before whom the defendant
has been tried is unable to perform the duties to be performed by the
court after a verdict or finding of guilt, any other judge regularly
sitting in or assigned to the court may perform those duties; but if
such other judge is satisfied that he cannot perform those duties
because he did not preside at the trial or for any other reason, he may
in his diseretion grant a new trial.

(As amended TFeb. 28, 1966, eff. July 1, 1966.)

- Rule 26. Taking of Testimony. In all trials the testimony of wit-
nesses shall be taken orally in open court, unless otherwise provided
by -an act of Congress-or by these rules, the Federal Rules of Evidence,
or other rules adopted by the Supreme Court.

(As.amended Nov, 20, 1972, eff. July 1, 1975.)

Rule 26.1. Determination of Foreign Law. A party who intends to
" raise an ‘issue concerning the law of a foreign counfry shall give
reasonable written notice. The court, in determining foreign law, may
consider any relevant material or source, including testimony, whether
or not submitted by a party or admissible under the Federal Rules of
Evidence. The court’s determination shall be treated as a ruling on a
question of law. S

(As added Feb. 28,1966, eff. July 1, 1966; and amended Nov. 20,1972,
eff. July 1, 1975.) '

Rule 27. Proof of Official Record. An official record or an entry
therein or the lack of such a record or entry may be proved in the
same manner as in civil actions. :

Rule 28. Illtei'preters. The court may appoint an interpreter of its
own-selection and may fix the reasonable compensation of such inter-
preter. Such compensation shall be paid out of funds provided by
. law or by the government, as the court may direct. B
. (As amended Feb. 28, 1966, eff. July 1, 1966; Nov. 20, 1972, eff.

- July1,1975.) - S . :

‘Rule 29. Motiqn for Judgment of Acquittal.

(a) MorioN Berore SusMmission 1o Jury. Motions for directed ver-

- diet, are abolished and motions for judgment of ‘acquittal shall be

used in their place. The court on motion of a defendant or of its own
motion shall order the entry of judgment of acquittal of one or more
offenses charged in the indictment or information after the evidence on
eitherside is closed if the evidence is insufficient: to sustain a conviction
. of such offense or offenses, If o defendant’s motion for judgment of
acquittal at the close of the evidence offered by the government, is not
granted, the defendant may offer evidence without having reserved
~ the right. B T A T
- (b) Reservarron orF Drcision ox” Motron, If a motion for judg-
ment. of acquittal is made at the close of all the evidence, the court may
--reserve decision on the motion, submit the case to the jury and decide -
the motion either before the jury returns a verdict or after it veturns:
a verdict of guilty or is discharged without having returned a verdiet.
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(c¢) Morrox Arrer Discizarce or Jury. If the jury returns a verdict
of guilty or is discharged without having returned a verdict, a motion
for judgment of acquittal may be made or renewed within 7 days
after the jury is discharged or within such further time as the court
may fix during the 7-day period. If a verdict of guilty is returned
the court may on such motion set aside the verdict and enter judgment
of acquittal. If no verdict is retwrned the court may enter judgment
of acquittal. It shall not be necessary to the making of such a motion
that a similar motion has been made prior to the submission of the
case to the jury.

(As amended Feb. 28,1966, eff. July 1, 1966.)

Rule 29.1. Closing Argument. After the closing of evidence the
prosecution shall open the argument. The defense shall be permitted to
reply. The prosecution shall then be permitted to reply in rebuttal.
(Asadded Apr. 22,1974, eff. Dec.1,1975.)

Rule 30. Instructions. At the close of the evidence or at such
earlier time during the trial as the court reasonably directs, any party
may file written requests that the court instruct the jury on the law as
set forth in the reguests. At the same time copies of such requests
shall be furnished to adverse parties. The court shall inform counsel
of its proposed action upon the requests prior to their arguments to
the jury, but the court shall instruct the jury after the arguments are
completed. No party may assign as error any portion of the charge
or omission therefrom unless he objects thereto before the jury retires
to consider its verdict, stating distinctly the matter to which he objects
and the grounds of his objection. Opportunity shall be given to make
the objection out of the hearing of the jury and, on request of any
party, out of the presence of the jury.

(As amended Feb. 28,1966, eff. July 1,1966.)

Rule 31. Verdict.

(a) Rerurwn. The verdict shall be unanimous. It shall be returned
by the jury to tlie judge in open court.

(b) Severar Derexpaxts. If there are two o more defendants,
the jury at any time during its deliberations may return a verdict or
verdicts with respect to a defendant or defendants as to whom it has
agreed ; if the jury cannot agree with respect to all, the defendant or
defendants as to whom it does not agree may be tried again.

(¢) Convicriox ofF Lrss OQrrexse. The defendant may be found
guilty of an offense necessarily included in the offense charged or of
an attempt to commit either the offense charged or an offense neces-.
sarily included therein if the attempt is an offense. L :

(d) Poru or Jury. When a verdict is returned and before it is re-
corded ‘the jury shall be polled at the request of any party or upon
the court’s own motion. If upon the poll there is not unanimous con-
currence, the jury may be directed to retire for further deliberations
or may be discharged. . S
~ (e) Crraaxan Forrerrure. If the indictment or the information
alleges that an interest or property is subject to criminal forfeiture,
a special verdict shall be returned as to the extent of the interest or
property subject to forfeiture, if any. o ‘

© (Asamended Apr. 24,1972, eff. Oct. 1,1972.)
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TITLE VII. JUDGMENT

Rule 32. Sentence and Judgment.
(2) SENTENCE.

(1) Imposition of Sentence. Sentence shall be imposed without
unreasonable delay. Before imposing sentence the court shall
afford counsel an opportunity to speal on behalf of the defendant
and shall address the defendant personally and ask him if he
wishes to make a statement in his own behalf and to present any
information in mitigation of punishment. The attorney for the
government shall have an equivalent opportunity to speak to the
court.

(2) Notification of Right To Appeal. After imposing sentence
in a case which has gone to trial on a plea of not guilty, the court
shall advise the defendant of his right to appeal and of the right
of a person who is unable to pay the cost of an appeal to apply
for leave to appeal in forma pauperis. There shall be no duty on
the court to advise the defendant of any right of appeal after
sentence is imposed following a plea of guilty or nolo contendere.
If the defendant so requests, the clerk of the court shall prepare
and file forthwith a notice of appeal on behalf of the defendant.

(b) JupeaENT.

(1) In General. A judgment of conviction shall set forth the
plea, the verdict or findings, and the adjudication and sentence.
If the defendant is found not guilty or for any other reason is
entitled to be discharged, judgment shall be entered accordingly.
’Iihekjudgment shall be signed by the judge and entered by the
clerk.

(2) Criminal Forfeiture. When a verdict contains a finding of
property subject to a criminal forfeiture, the judgment of criminal
forfeiture shall authorize the Attorney General to seize the in-
terest or property subject to forfeiture, fixing such terms and
conditions as the court shall deem proper.

(¢) PRESENTENCE INVESTIGATION.

(1) When Made. The probation service of the court shall make a
presentence investigation and report to the court before the im-
Pposition of sentence or the granting of probation unless, with the
permission of the court, the defendant waives a presentence in-
vestigation and report, or the court finds that there is in the
record information sufficient to enable the meaningful exercise of
sentel{cing discretion, and the court explains this finding on the
record.

The report shall not be submitted to the court or its contents
disclosed to anyone unless the defendant has pleaded guilty or
nolo contendere or has been found guilty, except that a judge may,
with the written consent of the defendant, inspect a presentence
report at any time.

(2) Report. The report of the presentence investigation shall
contain any prior criminal record of the defendant and such
information about his characteristics, his financial condition and
the circumstances affecting his behavior as may be helpful in
imposing sentence or in granting probation or in the correctional
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treatment of the defendant, and such other information as may
be required by the court.
(8) Disclosure.

(A)) Before imposing sentence the court shall upon request
permit the defencaat, or his counsel if he is so represented,
to vead the report of the presentence investigation exclusive
of any recommendation as to sentence, but not to the extent.
that in the opinion of the court the report contains diagnostic
opinion which might seriously disrupt a program of re-
habilitation, sources of information obtained upon a promise
of confidentiality, or any other information which, if dis-
closed, might result in harm, physical or otherwise, to the
defendant or other persons; and the court shall afford the
defendant or his counsel an opportunity to comment thereon
and, at the discretion of the court, to intreduce testimony
or other information relating to any alleged factual inaccu-
racy contained in the presentence report.

(B) If the court is of the view that there is informa-
tion in the presentence report which should not be disclosed
under subdivision (c) (3) (A) of this rule, the court in lien
of making the report or part thereof available shall state
orally or in writing a summary of the factual information
contained therein to be relied on in determining sentence, and
shall give the defendant or his counsel an opportunity to
comment thereon. The statement may be made to the parties
in camera.

(C) Any material disclosed to the defendant or his counsel
shall also be disclosed to the attorney for the government.

(D) Any copies of the presentence investigation report
made available to the defendant or his counsel and the at-
torney for the government shall be returned to the probation
officer immediately following the imposition of sentence or
the granting of probation, unless the court, in its discretion
otherwise directs.

(E) The reports of studies and recommendations contained
therein made by the Director of the Bureau of Prisons or
the Youth Correction Division of the Board of Parole pur-
suant to 18 U.S.C. §§ 4208(b), 4252, 501Q(e), or 5034 shall
be considered a presentence investigation within the mean-
ing of subdivision (c¢) (3) of this rule.

(d) WrrepRAWAL OF PLEA OF GuUiLtYy. A motion to withdraw a plea
of guilty or nolo contendere may be made only before sentence is im-
posed or imposition of sentence is suspended ; but to correct manifest
Injustice the court after sentence may set aside the judgment of con-
viction and permit the defendant to withdraw his plea.

(e) Proparron, After conviction of an offense not punishable by
death or by life imprisonment, the defendant may be placed on pro-
bation if permitted by law. .

() Revocarron or Proation. The court shall not revoke probation
except after a hearing at which the defendant shall be present and ap-
prised of the grounds on which such action is proposed. The defendant -
may be admitted to bail pending such hearing. )
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(As amended Feb. 28, 1966, eff. July 1, 1966 ; Apr. 24, 1972, eff. Oct. 1,
1972; Apr. 22, 1974, eff. Dec. 1, 1975; July 31, 1975, eff. Dec. 1,1975.)

Rule 33. New Trial. The court on motion of a defendant may
grant a new trial to him if required in the interest of justice. If trial
was by the court without a jury the court on motion of a defendant
for a new trial may vacate the judgment if entered, take additional
testimony and direct the entry of a new judgment. A motion for a new
trial based on the ground of newly discovered evidence may be made
only before or within two years after final judgment, but if an appeal
is pending the court may grant the motion only on remand of the case.
A motion for a new trial based on any other grounds shall be made
within 7 days after verdict or finding of guilty or within such further
time as the court may fix during the 7-day period.

(As amended Feb. 28,1966, eff. July 1, 1966.)

Rule 34. Arrest of Judgment. The court on motion of a defendant
shall arrest judgment if the indictment or information does not charge
an offense or if the court was without jurisdiction of the offense
charged. The motion in arvest of judgment shall be made within 7
days after verdict or finding of guilty, or after plea of guilty or nolo
contendere, or within such further time as the court may fix during the
7-day period.

(As amended Feb. 28,1966, eff. July 1,1966.)

Rule 35. Correction or Reduction of Senfence. The court may
correct an illegal sentence at any time and may correct a sentence
imposed in an illegal manner within the time provided hevein for the
reduction of sentence, The court may reduce a sentence within 120
days after the sentence is imposed, or within 120 days after receipt
by the cowrt of a mandate issued upon affirmance of the judgment
or dismissal of the appeal, or within 120 days after entry of any order
or judgment of the IS)upreme Court denying review of, or having the
cffect of upholding, a judgment of conviction. The court may also
reduce a sentence upon revocation of probation as provided by law.

(As amended Feb. 28, 1966, eft. July 1,1966.)

Rule 36. Clerical Mistakes. Clerical mistakes in judgments, orders
or other parts of the record and errors in the record arising from
oversight or omission may be corrected by the court at any time and
after such notice, if any, as the court orders.

[TITLE VIII. APPEAL]

(Abrogated Dec. 4, 1967, eff. July 1, 1968)

[Rule 37. Taking Appeal; and Petition for Writ of Certiorari.]
(Abrogated Dec. 4, 1967, eff. July 1,1968.)

Rule 38. Stay of Execution, and Relief Pending Review.
(a) Stay or ExEcuTION.
(1) Death. A. sentence of death shall be stayed if an appeal is
taken,
. (2) Imprisonment. A sentence of imprisonment shall be stayed
if an appeal is taken and the defendant is released pending dis-
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position of appeal pursuant to Rule 9 (b) of the Federal Rules of
Appellate Procedure. If not stayed, the court may recommend to -
the Attorney General that the defendant be retained at, or trans-
ferred to, a place of confinement near the place of trial or the
place where his appeal is to be heard, for a period reasonably nec- -
essary to permit the defendant to assist in the preparation of his
appeal to the court of appeals. S

(8) Fine. A sentence to pay a fine or a fine and costs, if an appeal
is taken, may be stayed by the district court or by the court of
appeals upon such terms as the court deems proper. The court may
require the defendant pending appeal to deposit the whole or any
part of the fine and costs in the registry of the district court, or to
give bond for the payment thereof, or to submit to an examination
of assets, and it may make any appropriate order to restrain the
defendant from dissipating his assets. '

(4) Probation. An order placing the defendant on probation
may be stayed if an appeal is taken. If not stayed, the court shall
specify when the term of probation shall commence. If the order
is stayed the court shall fix the terms of the stay.

[(b) Bam.] (Abrogated Dec. 4, 1967, eff. July 1, 1968.)
[ (¢) Arprrcarion For Revter PENDING REviEw.] (Abrogated Dec. 4,
1967, eff. July 1, 1968.)

(Asamended Dec. 27, 1948, cff. Jan. 1,1949; Feb, 28, 1966, eff. July 1,
1966; Dec. 4, 1967, eff. July 1, 1968; Apr. 24, 1972, eff. Oct. 1, 1972.)

[Rule 39. Supervision of Appeal.J (Abrogated Dec. 4, 1967, eff.
July 1, 1968.)

TITLE IX. SUPPLEMENTARY AND SPECIAL
PROCEEDINGS

Rule 40. Commitment to Another District; Removal,

(a) ArresT v NEARBY DistricT. If a person is arrested on a war- -
rant issued upon a complaint in a district other than the district of
the arrest but in the same state, or on a warrant issued upon a com-
" plaint in another state but at a place less than 100 miles from the
place of arrest, or without a warrant for an offense committed in
another district in the same state or in another state but at a place
less than 100 miles from the place of the arrest, he shall be taken
without unnecessary delay before the nearest available federal magis-
trate; preliminary proceedings shall be conducted in accordancewith
Rules 5 and 5.1; and if held to answer, he shall be held to answer
_ to the district court for the distriet in which the prosecution is pending,
or if the arrest was without a warrant, for the district in which the
offense was committed. If such an arrest is made on a warrant issued on.
an indietment or information, the person arrested shall be taken before
the district court in which the prosecution is pending or, for the pur-
pose of admission to bail, before a federal magistrate in the ‘district
of the arrest in accordance with provisions of Rule 9(c)(1).

(b) Arrest 1N DistaNT DISTRICT: )

(1). Appearance Before Federal Magistrate. If o person is ar-
rested upon a warrant issued in another state at a place 100
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miles or more from the place of arrest, or without a warrant for
an offense committed in another state at a place 100 miles or more
from the place of arrest, he shall be taken without unnecessary
delay before the nearest available federal magistrate in the dis-
trict in which the arrest was made.

(2) Statement by Federal Magistrate. The federal magistrate
shall inform the defendant of the rights specified in Rule 5(c),
of his right to have a hearing or to waive a hearing by signing a
waiver before the federal magistrate, of the provisions of Rule 20,
and shall authorize his release under the terms provided for by
these rules and by 18 U.S.C. § 3146 and § 3148.

(8) Hearing; Warrant of Removal or Discharge. The defend-
ant shall not be called upon to plead. If the defendant waives
hearing, a judge of the United States shall issue a warrant of re-

~moval to the district where the prosecution is pending. If the de-

fendant cloes not waive hearing, the federal magistrate shall hear
the evidence. At the hearing the defendant may cross-examine
witnesses against him and may introduce evidence in his own be-
half. If a United States magistrate hears the evidence he shall
report his findings and recommendations to a judge of the United
States. If it appears from the United States magistrate’s report
or from the evidence adduced before the judge of the Unitea
States that sufficient ground has been shown for ordering the re-
moval of the defendant, the judge shall issue a warrant of re-
moval to the district where the prosecution is pending. Other-
wise he shall discharge the defendant. There is “sufficient
grounds” for ordering removal under the following circum-
stances:

(A) If the prosecution is by indictment, a warrant of re-
moval shall issue upon production of a certified copy of the
indictment and upon proof that the defendant is the person
named in the indictment.

(B) If the prosecution is by information or complaint, a
warrant of removal shall issue upon the production of a cer-
tified copy of the information or complaint and upon proof
that there is probable cause to believe that the defendant is
guilty of the offense charged.

(C) If a person is arrested without a warrant, the hear-
ing may be continued for a reasonable time, upon a showing
of probable cause to believe that he is guilty of the offense
charged ; but he may not be removed as herein provided un-
less & warrant issued in the district in which the offense
isalleged to have been committed is presented.

(4) Bail. If a warrant of removal is issued, the defendant
shall be admitted to bail for appearance in the district in which
the prosecution is pending under the terms provided for by these
rules and by 18 U.S.C. § 3146 and § 3148. After a defendant is

held for removal or is discharged, the papers in the proceeding

and any bail taken shall be transmitted to the clerk of the district
court in which the prosecution is pending.

(5) Authority of United States Magistrate. When authorized
by a rule of the district court, adopted in accordance with 28
U.S.C. § 636(b), a United States magistrate may issue a warrant
of removal under subdivision (b) (3) of this rule.
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(As :;mended Feb. 28, 1966, eff. July 1,1966; Apr. 24, 1972, eff. Oct. 1,
1972,

Rule 41. Search and Seizure. -

(a) Avrnoriry To Issue WarranT. A search warrant authorized
by this rule may be issued by a federal magistrate or a judge of a state
court of record within the district wherein the property sought is
located, upon request of a federal law enforcement officer or an attor-
ney for the government. .

(b) Properry WaicH May B Seizep Wrre o WarraNT. A war-
rant may be issued under this rule to search for and seize any (1)
property that constitutes evidence of the commission of a criminal
offense; or (2) contraband, the fruits of crime, or things otherwise
criminally possessed; or (3) property designed or intended for use or
which is or has been used as the means of committing a criminal
offense.

(¢) IssuaNcE aND CONTENTS.

(1) Warrant Upon Affidavit. A warrant other than a warrant
upon oral testimony under paragraph (2) of this subdivision shall
issue only on an affidavit or affidavits sworn to before the federal
magistrate or state judge and establishing the grounds for issu-
ing the warrant. If the federal magistrate or state judge is satis-
fied that grounds for the application exist or that there is proba-
ble cause to believe that they exist, he shall issue a warrant identi-
fying the property and naming or describing the person or place
to be searched. The finding of probable cause may be based upon
hearsay evidence in whole or in part. Before ruling on a request
for a warrant the federal magistrate or state judge may require
the affiant to appear personally and may examine under oath the
affiant and any witnesses he may produce, provided that such
proceeding shall be taken down by a court reporter or recording
equipment and made part of the affidavit. The warvant shall be
directed to a civil officer of the United States authorized to en-
force or .assist in enforcing any law thereof or to a person so
authorized by the President of the United States. It shall com-
mand the officer to search, within a specified period of time not to
exceed 10 days, the person or place named for the property speci-
fied. The warrant shall be served in the daytime, unless the issu-
ing authority, by appropriate provision in the warrant, and for
reasonable cause shown, authorizes its execution at times other
than daytime. It shall designate a federal magistrate to whom it
shall be returned.

(2) Warrant Upon Oral Testimony.

(A) GeneraL Rurk. If the circumstances make it rea-
sonable to dispense with a written affidavit, a Federal magis-
trate may issue a warrant based upon sworn oral testimony
communicated by telephone or other appropriate means.

(B) ArpricaTioN. The person who is requesting the
warrant shall prepare a document to be known as a duplicate

" original warrant and shall read such duplicate original war-

rant, verbatim, to the Federal magistrate. The Federal
magistrate shall enter, verbatim, what is so read to such
magistrate on a document to be known as the original war-
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rant, The Federal magistrate may direct that the warrant be
modified.

(C) Issuawnce. If the Federal magistrate is satisfied that
the circumstances are such as to make it reasonable to dis-
pense with a written affidavit and that grounds for the appli-
cation exist or that there is probable cause to believe that they
exist, the Federal magistrate shall order the issuance of a
warrant by directing the person requesting the warrant to
sign the Federal magistrate’s name on the duplicate original
warrant. The Federal magistrate shall immediately sign the
original warrant and enter on the face of the original war-
rant the exact time when the warrant was ordered to be
issued. The finding of probable cause for a warrant upon
oral testimony may be based on the same kind of evidence
as is sufficient for a warrant upon affidavit.

(D) Rrcorpine anDp CerTiFicaTioN OF TESTIMONY. When
a caller informs the Federal magistrate that the purpose of
the call is to request a warrant, the Federal magistrate shall
immediately place under oath each person whose testimony
forms a basis of the application and each person applying
for that warrant. If a voice Tecording device is available, the
Federal magistrate shall record by means of such device all
of the call after the caller informs the Federal magistrate
that the purpose of the call is to request a warrant. Other-
wise a stenographic or longhand verbatim record shall be
made. If a voice recording device is used or a stenographic
record made, the Federal magistrate shall have the record
transcribed, shall certify the accuracy of the transcription,
and shall file a copy of the original record and the transerip-
tion with the court. If a longhand verbatim record is made,
the Federal magistrate shall file a signed copy with the court.

(E) CoxteEnTts. The contents of a warrant upon oral
testimony shall be the same as the contents of a warrant upon
affidavit.

(¥') Avpprrioxar Rure For Execurrox. The person who
executes the warrant shall enter the exact time of execution
on the face of the duplicate original warrant.

(G) Morrox To SuPPRESS PRECLUDED. Absent a finding of
bad faith, evidence obtained pursuant to a warrant issued
under this paragraph is not subject to a motion to suppress on
the ground that the circumstances were not such as to make
it reasonable to dispense with a written affidavit.

(d) Execurion anp Rerury Wire Inventory. The officer taking
property under the warrant shall give to the person from whom or
from whose premises the property was taken a copy of the warrant
and a receipt for the property taken or shall leave the copy and receipt
at the place from which the property was taken. The return shall be

~made promptly and shall be accompanied by a written inventory of
“any property taken. The inventory shall be made in the presence of
the applicant for the warrant and the person from whose possession
or premises the property was taken, if they are present, or in the pres-
ence of at least one credible person other than the applicant for the
warrant or the person from whose possession or premises the prop-
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erty was taken, and shall be verified by the officer. The federal mag-
istrate shall upon request deliver a copy of the inventory to the person
from whom or from whose premises the property was taken and to
the applicant for the warrant.

(e) Motiox For RETURN or PropERTY. A person aggrieved by an
unlawful search and seizure may move the district court for the district
in which the property was seized for the return of the property on the
ground that he is entitled to lawful possession of the property which
was illegally seized. The judge shall receive evidence on any issue of
fact necessary to the decision of the motion. If the motion is granted
the property shall be restored and it shall not be admissible in evidence
at any hearing or trial. If a motion for return of property is made or
comes on for hearing in the district of trial after an indictment or
information is filed, it shail be treated also as a motion to suppress
under Rule 12.

(£f) Moriox To Suppress. A motion to suppress evidencg may be
made in the court of the district of trial as provided in Rule 12.

(2) Rerurx or Parers 1o Crers. The federal magistrate before
whom the warrant is returned shall attach to the warrant a copy of
the return, inventory and all other papers in connection therewith and
shall file them with the clerk of the district court for the district in
which the property as seized. ,

(h) Scope axp Derintrion. This rule does not modify any act, in-
consistent with it, regulating search, seizure and the issuance and
execution of search warrants in circumstances for which special pro-
vision is made. The term “property” is used in this rule to include
documents, books, papers and any other tangible objects. The term
“daytime” is used in this rule to mean the hours from 6:00 a.m. to
10:00 p.m. according to Jocal time. The phrase “federal law enforce-
ment officer” is used 1n this rule to mean any government agent, other
than an attorney for the government as defined in Rule 54(c), who
is engaged in the enforcement of the criminal laws and is within any
category of officers authorized by the Attorney General to request the
issuance of a search warrant.

(As amended Dec. 27, 1948, eff. Oct. 20, 1949; Apr. 9, 1956, eff. July 8,
1956; Apr. 24, 1972, eff. Oct. 1, 1972; Mar. 18, 1974, eff. July 1, 1974;
July 8, 1976, eff. Aug. 1,1976; July 30, 1977, eff. Oct. 1, 1977.)

Rule 42. Criminal Contempt.

(a) Summary Dispositron. A criminal contempt may be punished
summarily if the judge certifies that he saw or heard the conduct
constituting the contempt and that it was committed in the actual
presence of the court. The court of contempt shall recite the facts and
shall be signed by the judge and entered of record. ,

(b) Disrosrrion Urox Nortice aNp Hearine. A criminal contempt
except as provided in subdivision (a) of this rule shall be prosecuted
on notice. The notice shall state the time and place of hearing,
allowing a reasonable time for the preparation of the defense, and
shall state the essential facts constituting the criminal contempt
charged and describe it as such. The notice shall be given orally by
the judge in open court in the presence of the defendant or, on appli-
cation of the United States attorney or of an attorney appointed by
the court for that purpose, by an order to show cause or an order of
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arrest. The defendant is entitled to a trial by jury in any case in
which an act of Congress so provides. He is entitled to admission to
bail as provided in these rules. If the contempt charged involves dis-
respect to or criticism of a judge, that judge is disqualified from presid-
ing at the trial or hearing except with the defendant’s consent. Upon
a verdict or finding of guilt the court shall enter an order fixing the
punishment.

TITLE X. GENERAL PROVISIONS

Rule 43. Presence of the Defendan.t.

(a) Presence Requirep. The defendant shall be present at the ar-
raignment, at the time of the plea, at every stage of the trial including
the impaneling of the jury and the return of the verdict, and at the
imposition of sentence, except as otherwise provided by this rule.

b) ConrinuEp Presence Nor Requirep. The further progress of the
trial to and including the return of the verdict shall not be prevented
and the defendant shall be considered to have waived his right to be
present whenever a defendant, initially present,

(1) voluntarily absents himself after the trial has commenced
(whether or not he has been informed by the court of his obliga-
tion to remain during the trial),or

(2) after being warned by the court that disruptive conduct will
cause him to be removed from the courtroom, persists in conduct
which is such as to justify his being excluded from the courtroom.

(c) Presence Nor Requirep. A defendant need not be present in
the following situations: .

1) A corporation may appear by counsel for all purposes.

2) In prosecutions for offenses punishable by fine or by im-
prisonment for not more than one year or both, the court, with the
written consent of the defendant, may permit arraignment, plea,
trial, and imposition of sentence in the defendant’s absence.

23 At a conference or argumeit upon a question of law.

4) At areduction of sentence under Rule 35.

§$&7s5 'sjmended Apr. 22,1974, eff. Dec. 1, 1975 ; July 31, 1975, eff. Dec. 1,

Rule 44. Right to and Assignment of Counsel.

(a) RreHT TOo AssignEp Counskr. Every defendant who is unable
to obtain counsel shall be entitled to have counsel assigned to repre-
sent him at every stage of the proceedings from his initial appearance
before the federal magistrate or the court through appeal, unless he
waives such appointment.

_(b) AssiexmENT ProcEDURE. The procedures for implementing the
right set out in subdivision (a) shall be those provided by law and
by local rules of court established pursuant thereto.

1(;}(2 z;mended Feb. 28, 1966, eff. July 1,1966; Apr. 24, 1972, eff. Oct. 1,

Rule 45. Time.

(a) Corrurarion. In computing any period of time the day of the
act or event from which the designated period of time begins to
run shall not be included. The last day of the period so computed




RULES OF CRIMINAL PROCEDURE 33

shall be included, unless it is a Saturday, a Sunday, or a legal holiday,
in .which event the period runs until the end of the next day which is
not a Saturday, a Sunday, or a legal holiday. When a period of time
prescribed or allowed is less than 7 days, intermediate Saturdays,
Sundays and legal holidays shall be excluded in the computation.
As used in these rules, “legal holiday” includes New Year’s Day,
Washington’s Birthday, Memorial Day, Independence Day, Labor
Day, Columbus Day, Veterans Day, Thanksgiving Day, Christmas
- Day, and any other day appointed as a holiday by the President or
the Congress of the United States, or by the state in which the district
court is held. :

(b) ExvareexenT. When an act is required or allowed to be done.
at or within a specified time, the court for cause shown may at any
time in its discretion (1) with or without motion or notice, order the
period enlarged if request therefor is made before the expiration of the
period originally prescribed or as extended by a previous ordeér or
(2) upon motion made after the expiration of the specified period
permit the act to be done if the failure to act was the result of excus-
able neglect; but the court may not extend the time for taking any
action under Rules 29, 33, 34 and 35, except to the extent and under
the conditions stated in them.

[(c¢) Uxarrectep By Expiration or TerMm.] (Rescinded, Feb. 28,
1966, eff. July 1, 1966.)

(d) For Morrons; ArrFipaviTs. A written motion, other than one
which may be heard ex parte, and notice of the hearing thereof shall
be served not later than 5 days before the time specified for the hear-
ing unless a different period is fixed by rule or order of the court.
For cause shown such an order may be made on ez parte application.
‘When a motion is supported by affidavit, the affidavit shall be served
with the motion; and opposing affidavits may be served not less than
1 day before the hearing unless the court permits them to be served
at a later time. ,

(e) Avprrionan TimMe Arrer SErvicE By Mair, Whenever a party
has the right or is required to do an act within a prescribed period
after the service of a notice or other paper upon him and the notice
or other paper is served upon him by mail, 3 days shall be added to
the prescribed period.

(As amended Feb. 28, 1966, eff. July 1, 1966; Dec. 4, 1967, eff. July 1,
1968; Mar. 1, 1971, eff. July 1,1971.)

Rule 46. Release From Custody.

(a) Rerease Prior To Triar. Eligibility for release prior to trial
shall be in accordance with 18 U.S.C. § 3146, § 3148, or § 3149.

(b) Rerease Durine TriaL. A person released before trial shall
continue on release during trial under the same terms and conditions
as were previously imposed unless the court determines that other
terms and conditions or termination of release are necessary to assure
his presence during the trial or to assure that his conduct will not.
obstruct the orderly and expeditious progress of the trial. ‘

“(c) Penpine SENTENCE AND Norice oF AppEAL. Eligibility for re-
lease pending sentence or pending notice of appeal or expiration of
the time allowed for filing notice of appeal, shall be in accordance
with 18 U.S.C. § 2148. The burden of establishing that the defendant
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will not flee or pose a danger to any other person or to the community
rests with the defendant. :

(d) Justrrrcation or Sureries. Every surety, except a corporate
surety which is approved as provided by law, shall justify by affidavit
and may be required to describe in the affidavit the property by which
he proposes to justify and the encumbrances thereon, the number and
amount of other bonds and undertakings for bail entered into by him
and remaining undischarged and all his other liabilities. No bond
shall be approved unless the surety thereon appears to be qualified.

(e) FORFEITURE.

(1) Declaration. If there is a breach of condition of a bond,
the district court shall declare a forfeiture of the bail.

(2) Setting aside. The court may direct that a forfeiture be
set aside, upon such conditions as the court may impose, if it
appears that justice does not require the enforcement of the
forfeiture.

(8) Enforcement. When a forfeiture has not been set aside,
the court shall on motion enter a judgment of default and execu-
tion may issue thereon. By entering into a bond the obligors
submit to the jurisdiction of the district court and irrevocably
appoint the clerk of the court as their agent upon whom any
papers affecting their lability may be served. Their liability may
be enforced on motion without the necessity of an independent
action. The motion and such notice of the motion as the court
prescribes may be served on the clerk of the court, who shall
forthwith mail copies to the obligors to their last known addresses.

(4) Remission. After entry of such judgment, the court may
remit it in whole or in part under the conditions applying to the
setting aside of forfeiture in paragraph (2) of this subdivision.

(f) ExoxeratioN. When the condition of the bond has been satis-
fied or the forfeiture thereof has been set aside or remitted, the court
shall exonerate the obligors and release any bail. A surety may be
exonerated by a deposit of cash in the amount of the bond or by a
timely surrender of the defendant into custody.

(g) SoueervisioNn oF DeTENTION PENDING Trrar. The court shall
exercise supervision over the detention of defendants and witnesses
within the district pending trial for the purpose of eliminating all
unnecessary detention. The attorney for the government shall make
a biweekly report to the court listing each defendant and witness
who has been held in custody pending indictment, arraignment or
trial for a period in excess of ten days. As to each witness so listed
the attorney for the government shall make a statement of the reasons
why such witness should not be released with or without the taking of

his deposition pursuant to Rule 15(a). As to each defendant so listed

the attorney for the government shall make a statement of the reasons
why the defendant is still held in custody.
(As amended Apr. 9, 1956, eff. July 8, 1956; Feh. 28, 1966, eff. July 1,
1966 ; Apr. 24, 1972, eff. Oct. 1, 1972.)

Rule 47. Motions. An application to the court for an order shall
be by motion. A motion other than one made during a trial or hear-

ing shall be in writing unless the court permits it to be made orally.

It shall state the grounds upon which it is made and shall set forth
the relief or order sought. It may be supported by affidavit.

t
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Rule 48, Dismissal.

(a) By ArrorNEY FOR GOVERNMENT., The Attorney General or the
United States attorney may by leave of court file a dismissal of an
indictment, information or complaint and the prosecution shall there-
. upon terminate. Such a dismissal may not be filed during the trial
without the consent of the defendant. ‘

(b) By Courr. If there is unnecessary delay in presenting the charge
to a grand jury or in filing an information against a defendant who
has been held to answer to the district court, or if there is unneces-
sary delay in bringing a defendant to trial, the court may dismiss the
indictment, information or complaint.

Rule 49. Service and Filing of Papers.

(a) Service: WHEN REQumep. Written motions other than those
which are heard ex parte, written notices, designations of record on
appeal and similar papers shall be served upon each of the parties.

(b) Service: How Mape. Whenever under these rules or by an
order of the court service is required or permitted to be made upon a
party represented by an attorney, the service shall be made upon the

*attorney unless service upon the party himself is ordered by the court.
Service upon the attorney or upon a party shall be made in the manner
provided in civil actions.

(¢) Nortrce oF Oroers. Immediately upon the entry of an order made
on a written motion subsequent to arraignment the clerk shall mail to
each party a notice thereof and shall make a note in the docket of the
mailing. Lack of notice of the entry by the clerk does not affect the
time to appeal or relieve or authorize the court to relieve a party for
failure to appeal within the time allowed, except as permitted by
Rule 4(b) of the Federal Rules of Appellate Procedure.

(d) Frixe. Papers required to be served shall be filed with the
court. Papers shall be filed in the manner provided in civil actions.

(As a),mended Feb. 28, 1966, eff. July 1, 1966; Dec. 4, 1967, eff. July 1,
1968. <

Rule 50. Calendars; Plans for Prompt Disposition.

(a) Carenpars. The district courts may provide for placing
criminal proceedings upon appropriate calendars. Preference shall be
given to criminal proceedings as far as practicable.

(b) Praxs ror Acuieving Promrr Disrosrrion or Criminan Casgs.
To minimize undue delay and to further the prompt disposition of
criminal cases, each district court shall conduct a continuing study of
the administration of criminal justice in the district court and before-
United States magistrates of the district and shall prepare plans for
the prompt disposition of criminal cases in accordance with the pro--
visions of Chapter 208 of Title 18, United States Code. ' :
(As amended Apr. 24, 1972, eff. Oct. 1,1972; Mar. 18,1974, eff. July 1,
1974; July 8,1976, eff. Aug. 1,1976.) : S

- Rule 51. Exceptions Unnecessary. Exceptions to rulings or orders
of the court are unnecessary and for all purposes for which an excep-
tion-has heretofore been necessary it is sufficient that a party, at the
time the ruling or order of the court is made or sought, makes known .
to the court the action which he desires the court to take or his objec-
tion to the action of the court and the grounds therefor; but if a party -
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has no opportunity to object to a ruling or order, the absence of an
objection does not thereafter prejudice him.

Rule 52. Harmless Error and Plain Error.

(a) Hardress Error. Any error, defect, irregularity or variance
which does not affect substantial rights shall be disregarded.

(b) Praix Error. Plain errors or defects affecting substantial rights
may be noticed although they were not brought to the attention of the
court.

Rule 53. Regulation of Conduct in the Court Room. The taking
of photographs in the court room during the progress of judicial pro-
ceedings or radio broadcasting of judicial proceedings from the court
room shall not be permitted by the court.

Rule 54. Application and Exception.

(a) Courts. These rules apply to all criminal proceedings in the
United States District Courts; in the District Court of Guam; in the
District Court of the Virgin Islands; and (except as otherwise pro-
vided in the Canal Zone Code) in the United States District Court
for the District of the Canal Zone; in the United States Courts of
Appeals; and in the Supreme Court of the United States; except that
all offenses shall continue to be prosecuted in the District Court of
Guam and in the District Court of the Virgin Islands by information
as heretofore except such as may be required by local law to be prose-
cuted by indictment by grand jury.

(b) Proceepinas.

(1) Removed Proceedings. These rules apply to criminal prose-
cutions removed to the United States district courts from state
courts and govern all procedure after removal, except that dis-
missal by the attorney for the prosecution shall be governed by
state law.

(2) Offenses Outside @ District or State. These rules apply to
proceedings for offenses committed upon the high seas or else-
where out of the jurisdiction of any particular state or district,
except that such proceedings may be had in any district author-
ized by Title 18, U.S.C. § 3238.

" (3) Peace Bonds. These rules do not alter the power of judges
of the United States or of United States magistrates to hold
to security of the peace and for good behavior under Title 18,
U.S.C. §3043, and under Revised Statutes, §4069, 50 U.S.C.
§ 23, but in such cases the procedure shall conform to these rules
so far as they are applicable.

(4) Proceedings Before United States Magistrates. Proceed-
ings involving minor offenses before United States magistrates,
as defined in subdivision (¢) of this rule, are governed by the
Rules of Procedure for the Trial of Minor Offenses before United
States Magistrates.

(5) Other Proceedings. These rules are not applicable to extra-
dition and rendition of fugitives; civil forfeiture of property for
violation of a statute of the United States; or the collection of
fines and penalties. Except as provided in Rule 20(d) they do not
apply to proceedings under Title 18, U.S.C., Chapter 403—/Juve-
nile Delinquency—so far as they are inconsistent with.that Chap-
ter. They do not apply to summary trials for offenses against the
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navigation laws under Reyised Statutes §§ 4300—4305, 33 U.S.C.
§§ 391—396, or to proceedings involving disputes between seamen
under Revised Statutes, §§4079—4081, as amended, 22 U.8.C.
§§ 256—258, or to proceedings for fishery offenses under the Aect
of June 28, 1987, ch. 392, 50 Stat. 325—327, 16 U.S.C. §§772—
772i, or to proceedings against a witness in a foreign country
under Title 28, U.S.C. § 1784.

(c) ArprroaTioNn or TerMs. As used in these rules the following
terms have the designated meanings. ' :

“Act of Congress” includes any act of Congress locally applicable
to and in force in the District of Columbia, in Puerto Rico, in a ter-
ritory or in an insular possession. '

“Attorney for the government” means the Attorney General, an
authorized assistant of the Attorney General, a United States Attor-
ney, an anthorized assistant of a United States Attorney and when
applicable to cases arising under the laws of Guam means the Attor-
ney General of Guam or such other person or persons as may be au-
thorized by the laws of Guam to act therein. '

“Civil action” refers to a civil action in a district court.

The words “demurrer,” “motion to quash,” “plea in abatement,”
“plea in bar” and “special plea in bar,” or words to the same effect, in
any act of Congress shall be construed to mean the motion raising a
defense or objection provided in Rule 12. ‘

“District court” includes all district courts named in subdivision
(a) of this rule. :

“Federal magistrate” means a United States magistrate as defined
in 28 U.S.C. §§ 631-639, a judge of the United States or another
Judge or judicial officer specifically empowered by statute in force
In any territory or possession, the Commonwealth of Puerto Rico, or
the District of Columbia, to perform a function to which a particular
rule relates.

“Judge of the United States” includes a judge of a district court,
court of appeals, or the Supreme Court.

“Law” includes statutes and judicial decisions. . ’

“Magistrate” includes a United States magistrate as defined in 28
U.S.C. §§ 631-639, a judge of the United Sgtlates, another judge or
judicial officer specifically empowered by statute in force in any terri-
tory or possession, the Commonwealth of Puerto Rico, or the District
of Columbia, to perform a function to which a particular rule relates,
and a state or local judicial officer, authorized by 18 U.S.C. § 3041
to perform the functions prescribed in Rules 3, 4, and 5. :

“Minor offense” is defined in 18 U.S.C. § 3401.

“Qath” includes affirmations.

“Petty offense” is defined in 18 U.S.C. § 1(3). )

“State” includes District of Columbia, Puerto Rico, territory and
insular possession. ) .

“United States magistrate” means the officer authorized by 28
U.S.C. §§ 631-639. .

(As amended Dec. 27, 1948, eff. Oct. 20, 1949; Apr. 9, 1956, eff. July 8,
1956; Feb. 28, 1966, eff. July 1, 1966; Apr. 24, 1972, eff. Oct. 1, 1972.)

Rule 55. Records. The clerk of the district court and each United
States magistrate shall keep such records in criminal proceedings as -
- the Director of the Administrative Office of the United States Courts,
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with the approval of the Judicial Conference of the United States,
may prescribe. Among the records required to be kept by the clerk
shall be a book known as the “criminal docket” in which, among other
things, shall be entered each order or judgment of the court, The entry
of an order or judgment shall show the date the entry is made.

(As amended Dec. 27, 19483 eff. Oct. 20, 1949 ; Feb. 28, 1966, eff. July 1,
1966; Apr. 24, 1972, eft. Oct. 1, 1972.)

Rule 56. Courts and Clerks. The district court shall be deemed
always open tor the purpose of filing any proper paper, of issuing and
returning process and of making motions and orders. The clerk’s
office with the clerk or a deputy in attendance shall be open during
business hours on all days except Saturdays, Sundays, and legal holi-
days, but a court may provide by local rule or order that its clerk’s
office shall be open for specified hours on Saturdays or particular legal
holidays other than New Years Day, Washington’s Birthday, Memo-
rial Day, Independence Day, Labor Day, Columbus Day, Veterans
Day, Thanksgiving Day, and Christmas Day. i

(As amended Dec. 27, 1948, eff. Oct. 20, 1949 ; Feh. 28, 1966, eff. July 1,
1966 ; Dec. 4, 1967, eff. July 1, 1968 ; Mar. 1, 1971, eff. July 1,1971.)

Rule 57. Rules of Court.

(a) Ruies By Districr Courrs. Rules made by district courts for
the conduct of criminal proceedings shall not be inconsistent with
these rules, Copies of all rules made by a district court shall upon their
promulgation be furnished to the Administrative Office of the United
States Courts, The clerk shall make appropriate arrangements, sub-
ject to the approval of the Director of the Administrative Office of the
United States Courts, to the end that all rules made as provided herein
be bI;'.ablished promptly and that copies of them be available to the

ublic.
P (b) Procepure Nor Oreerwise SPeciFiep. If no procedure is spe-
cifically prescribed by rule, the court may proceed in any lawful man-
ner not inconsistent with these rules or with any applicable statute.

(As z)xmended Dec. 27, 1948, eff. Oct. 20, 1949 ; Dec. 4, 1967, eff. July 1,
1968.

Rule 58. Forms. The forms contained in the Appendix of Forms
are illustrative and not mandatory.

Rule 59. Effective Date. These rules take effect on the day which
is 3 months subsequent to the adjournment of the first regular session
of the 79th Congress, but if that day is prior to September 1, 1945, then
they take effect cn September 1, 1945. They govern all criminal pro-
ceedings thereafter commenced and so far as just and practicable all
proceedings then pending. [Amendments are effective as indicated.]

Rule 60, Title. These rules may be known and cited as the Federal
Rules of Criminal Procedure.




APPENDIX OF FORMS
(See Rule 58)

Form 1.—IxpicrMeENT For MUrpEr 1IN THE FIrst Dreree or Fep-
ERAL OFFICER

In the United States District Court forthe .. District of
____________ y ~meemmmm e Division ;
UNITED STATES OF AMERICA No

Jors Doz (18 U.S.C. §§ 1111, 1114)
The grand jury charges:
On or about the —____. day oOf e , 19, in the
ceecmemmeewe District of o _____ , John Doe with premeditation

and by means of shooting murdered John Roe, who was then an
officer of the Federal Bureau of Investigation of the Department of
Justice engaged in the performance of his official duties.

A True Bill. ‘

- 7
Foreman,
———————————————————————— ’ N

United States Attorney.
(As amended Dec. 27, 1948, eff. Oct. 20, 1949.)

Form 2.—Ixpicraent ror Murper 1§y THE First DecrEE on Frp-
ERAL RESERVATION , ’

In the United States Distriet, Court forthe .. District of
____________ y ==—mmme—ew— Division o

UNIrep STATES OF .A.MERICA}
NOw e

Joir Dox (18 U.S.C. § 1111)

The grand jury charges:

On or about the ..___. day of oo ,19 ., inthe comoo
Distriet of . _______ , and on lands acquired for the use of the
United States and under the (exclusive) (concurrent) jurisdiction of
the United States, John Doe with premeditation shot and murdered
John Roe.

A True Pil, ‘

- 7
Foreman.

L a0 e e 2t e )

United States Attorney.

(As amended Dec. 27, 1948, eff. Oct. 20, 1949.)
39
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Ferm 3.—InpicrMeENT FOrR MainL Fravup

In the United States Distriet Court forthe . _____ District of
_____________ y mm———e———-. Division
Unrtep STATES OF AMERICA No.

o NO o
JouxN DoE ET AL. (18 U.S.C. § 1341)

The gralid jury charges:

1. Prior to the ——____ dayof . _____ , 19__, and continuing -
to the ______ day of o , 19._,' the defendants John

Doe, Richard Roe, John Stiles and Richard Miles devised and in-
tended to devise a scheme and artifice to defraud purchasers of stock
of XY Company, a California corporation, and to obtain money and
property by means of the following false and fraudulent pretenses,
representations and promises, well knowing at the time that the pre-
tenses, representations and promises would be false when made: That
the XY Company owned a mine at or near San Bernardino, Cali-
fornia; that the mine was in actual operation ; that gold ore was being
obtained at the mine and sold at a profit; that the current earnings of
the company would be sufficient to pay dividends on its stock at the
rate of six percent per annum.

2.0nthe _.___dayof . ,19__,inthe ~__________ Dis-
trict of —______.______, the defendants for the purpose of executing the
aforesaid scheme and artifice and’attempting to do so, caused to be
placed in an authorized depository for mail matter a letter addressed
to Mrs. Mary Brown, 110 Main Street, Stockton, California, to be sent
or delivered by the Post Office Establishment of the United States.

Second Count

1. The Grand Jury realleges all of the allegations of the first count
of this indictment, except those contained in the last paragraph
thereof. -

2. On the .___ day of —.____ , 19, in the ______.______ District
of . , the defendants, for the purpose of executing the afore-
said scheme and artifice and attempting to do so, caused to be placed
in an authorized depository for mail matter a letter addressed to Mr.
John J. Jones, 220 First Street, Batavia, New York, to be sent or
deRvered b 111%19 Post Office Establishndent of the United States.

True Bill. '

SV Sy S g vy 3

United States Attorney.
(As amended Dec. 27, 1948, eff. Oct. 20, 1949.)

1 Insert last mailing date alleged.

[FORP

e
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Form 4.—INDICTMENT FOR SABOTAGE

In the United States District Court for the . _________ District
of . _______ y e Division
UNITED STATES OF AMERICA
0
.
18 U.S.C. § 2154
Joux Dos ( 5 )
The grand jury charges: '
On or about the ._____ dayof . ,19._, within the._.___
_______ District of ____________, while the United States was at war,

John Doe, with reason to believe that his act might injure, interfere

with or obstruct. the United States in preparing for or carrying on

the war, willfully made and caused to be made in a defective manner

certain war material consisting of shells, in that he placed and caused

to be placed certain material in a cavity of the shells so as to make )

them appear to be solid metal, whereas in fact the shells were hollow. i
A True Bill. ' -

________________________ 3

United States Attorney.
(As amended Dec. 27,1948, eff. Oct. 20,1949.)

Form 5.—IxpicTarENT For INTERNAL REVENUE VIioraTioN
In the United States District Court for the . _.._____ District
of y mmmm e Division

UNITED STATES OF AMERICA
04 e e

2. ;
26 U.S.C. §2833)*
Joax Dok ( : )

The grand jury charges:

On or about the ____dayof ... ___._ ,19._,inthe ___________
District of oo ___ , John Doe carried on the business of a dis-
tiller without having given bond as required by law.

A True Bill.

________________________ ,
Foreman.

(As amended Dec. 27, 1948, eff. Oct. 20, 1949.)

*So 1n original. Now covered by 26 U.S.C. § 5601(a) (4).
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Form 6.—INDICTMENT FOR INTERSTATE TRANSPORTATION OF STOLEN
Moror VEHICLE

In the United States District Court for the o ___

District 0f <o 5 - _— ——— Division
UxN1TED STATES OF AMERICA
N NO
) 18 TU.S.C. § 2312
Joux Do ( 5 )

The grand jury charges:

On or about the ...___ dayof o ,19__, John Doe trans-
1301 ted a stolen motor vehicle from . ____, Stateof . _____ )

______________ yStateof — I
Dlstmct Of o , and he then knew the motor vehicle to have
been stolen.

A Trus Bill

Foreman

United States Attorney.
(As amended Dec. 27, 1948, eff. Oct. 20, 1949.)

Form 7.—INpIcTMENT FOR RECEIVING STOLEN MoToR VEHICLE

In the United States Distriet Court for the . ______

Districtof - ________ y e Division
UNITED STATES OF AMERICA
v, ANow o
18 U.S.C. § 2313
Joux Do ( 3 )

The grand jury charges:

On or about the ______ dayof - ,19__,inthe ______
______ District of __._____.___, J ohn Doe received and concealed a

stolen motor vehicle, which was moving as interstate commerce, and
he then knew the motor vehicle to have been stolen.
A True Bill.

F oreman

United States Attorney 1.
(As amended Dec. 27, 1948, eff. Oct. 20,1949.)
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Form 8.—INDICTMENT For IDMIPERSONATION OF IFEDERAL QFFICER
In the United States District Court for the

e e i e e e e

District of - ) mmmm e m oo Division
Uxirep STaTEs oF AMERICA)
No. e
v,
18 U.S.C. §912
JorN Dok ( §912)

The grand jury charges:

On or about the ___.__ dayof __________ ,19_,inthe ._____.____
District of o ___ , John Doe with intent to defraud the United

States and Mary Major falsely pretended to be an officer and employee
acting under the authority of the United States, namely, an agent of
the Federal Bureau of Investigation, and falsely took upon himself to
act as such, in that he falsely stated that he was a special agent of the
Federal Burean of Investigation engaged in pursuit of a person
charged with an offense against the United States.

A True Bill.

(As amended Dec. 27,1948, eff. Oct. 20,1949.)

Form 9.—IxpicTaENT For OBTAINING MONEY BY I3MPERSONATION OF
¥eperar, Orricer

In the United States District Court for the . _______

Distriet of oo , - ——— Division
U~N1TED STATES OF AMERICA|
» Now .
) (18 U.S.C. §912
JorxN Dok ¢ §912)

The grand jury charges:

On or about the _____ day of ___________ ,19__,inthe o _____
Distriet of . , John Doe with intent to defraud the United

States and Mary Major, falsely pretended to be an officer and employee
acting under the authority of the United States, namely, an agent of
the Alcohol Tax Unit of the Department of the Treasury, and in such
pr%;ended character demanded and obtained from Mary Dfaj or the sum
of $100.

A True Bill.

- o o o o B

United States Attorney.
(As amended Dec. 27, 1948, eff. Oct. 20, 1949.)
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Form 10,—IxpicTaMENT FOR PRESENTING FrRAUDULENT CLATM AGAINST
THE UNITED STATES

In the United States Distriet Court for the _ . ___

District of o , ——————— ---— Division
UxITED STATES OF AXMERICA -
e 0. ————————————————————
v
) 18 U.S.C. § 287
JorN Dok ( § 287)

The grand jury charges:

On or about the ______ day of __..—...___ ,19_ ,inthe . ________
District of _ , John Doe presented to the War Depart-

ment of the United States for payment a claim against the Govern-
ment of the United States for having delivered to the Government
100,000 lineal feet of No. 1 white pine lumber. and he then knew the
claim to be fraudulent in that he had not delivered the lumber to the
Government.
A True Bill.
________________________ ,
Foreman.

United States Attorney.
(As amended Dec. 27,1948, eff. Oct. 20,1949.)

Form 11.—IxNForaATION FOR Foop AxD Drta VIonATION

In the United States District Court for the ____________ District
of .- - ) e Division
UNITED STATES OF AMERICA X

N O
@,
21 U.S.C. §§ 331, 333, 342
Jorx Dox ( §§ 881, 333, 342)

The United States Attorney charges:

On or about the ______ dayof . _______ ,19__,inthe . ________
Districtof ____________ , John Doe unlawfully caused to be introduced
into interstate commerce by delivery for shipment from the city?®
of ___ —y ——m (State), to the ¢ity* of —_________ .

____________ (State), a consignment of cans containing articles of
food which were adulterated in that they consisted in whole or in
part of decomposed vegetable substance.

————— 3

United States Attorney.
(Asamended Dec. 27,1948, eff. Oct. 20,1949.)

1 Name of city 1s stated only to preclude a motion for a bill of particulars and not be-
cause such a statement is an essential fact to be alleged.
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Form 12.—WaRrra~NT For ARREST OF DEFENDANT

In the United States District Court for the .. _____.._ District
of g oo Division
UNITED STATES OF AMERICA

2. Now L
JorN Dok

To 2t

You are hereby commanded to arrest John Doe and bring him forth-
with before the District Court for the —.—_________ District of
____________ in the city of —___________ to answer to an indictment

charging him with robbery of property of the First National Bank of
____________ ,in violation of 12 U.S.C. § 588b.*

By e ’
Deputy Clerk.

1 Ingert designation of officer to whom warrant 1s issued, e.g., ‘“any United States
Marshal or any other authorized officer”; or ‘‘United States Marshal for ... ___
District 0f o eeemee s ' or “any United States Marshall”; or “any Special Agent of
the Federal Bureau of Investigation’”; or “any United States Marshal or any Specizal
Agent of the Bureau of Investigation’’; or “any agent of the Alcohol Tax Unit.

(As amended Dec. 27, 1948, eff. Oct. 20,1949.)

Form 13.—Suarnrons

In the United States District Court for the . ______ District
of . Y mmmmm— e Division

Uxrrep STATES oF AMERICA
». No. - ——_———
Jorx Dok

To Jorx Dok:

You are hereby summoned to appear before the District Court for
the District of .. _______ at the Post Office Building in the city of
____________ onthe ... dayof ——__________ 19, at 10 o'clock
A.M. to answer to an information charging you with unlawful trans-
portation of intoxicating liquor on which the internal revenue tax had
not been paid.

Clerk.
By y
Deputy Clerk.
This summons was received by me ab . ____ 1s) |
) Defendant.

(As amended Dec. 27, 1948, eff, Oct. 20,1949.)

*So In original. Now covered by 18 U.S.C. §2113.

P P
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Form 14.—WarranT oF REMOVAL

In the United States District Court for the ——_________ District
of _____ —— g e Division
TO

The grand jury of the United States for the —.__________ District
of ___________ having indicted John Doe on a charge of murder

in the first degree, and John Doe having been arrested in this District
and, after (waiving) hearing, having been committed by a United
gtattes Commissioner* to your custody pending his removal to that

istrict

Tou are hereby commanded to remove John Doe forthwith to the
____________ District of —___._______ and there deliver him to the
United States Marshal for that District or to some other officer author-
ized to receive him.

—— =1

United States District Judge.
Datedat . _________ this —_____ day of o ________ , 19__.
(As amended Dec. 27, 1948, eff. Oct. 20, 1949.)

Form 15.—Searce WarranT (UnpER RuULE 41)

TO e

Affidavit having been made before me by John Doe that he has
reason to believe that on the premises knownas . ________ Street,
in the city of _ e __ , in the Distriet of ____________ , there is

now being concealed certain property, namely, certain dies, hubs,
molds and plates, fitted and intended to be used for the manufacture
of counterfeit coins of the United States, and as I am satisfied that
there is probable cause to believe that the property so fitted and in-
tended to be used is being concealed on the premises above described,

You are hereby commanded to search the place named for the prop-
erty specified, serving this warrant and making the search in the day-
time, and if the property be found there to seize it, prepare a written
inventory of the property seized and bring the property before me.

Dated this ——..__ dayof . __.

U.S. Comanissioner® forthe ____________
District of -

(As amended Dec. 27, 1948, eff. Oct. 20, 1949.)

Form 16.—Morion For THE RETURN OF SEIzEp PROPERTY AND THE
Surrression or EvIDENCE

In the United States District Court for the —__________ District
of § e Division

NOw e

John Doe hereby moves this Court to direct that certain {)roperty of
which he is the owner, a schedule of which is annexed hereto, and
which on the night of —.__________ , 19.., at the premises known as

*So in original. Now United States Magistrate.
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____________ Street, in the city of ._____.___.__, in the District
of o ___ , was unlawfully seized and taken from him by two
deputies of the United States Marshal for this District, whose true
names are unknown to the petitioner, be returned to him and that it be
suppressed as evidence against him in any criminal proceeding.

The petitioner further states that the property was seized against
his will and without a search warrant.

__Attorney for Petitioner.
(As amended Dec. 27, 1948, eff. Oct. 20, 1949.)

Form 17.—ArpEARANCE BonbD

In the United States District Court for the —..__.___. District
of .~ g e Division.

We, the undersigned, jointly and severally acknowledge that we and
our personal representatives are bound to pay to the United States of
Americathesumof ___________ Dollars ($._-—-- .

The condition of this bond is that the defendant __.__.__.___
is to appear in the United States District Court * for the ... ____..
District of oo 1) 2 in accordance with all
orders and directions of the Court ? relating to the appearance of the
defendant before the Court ? in the case of United States v. -
____________ , File number —_____; and if the defendant appears as
ordered, then this bond is to be void, but if the defendant fails to
perform this condition payment of the amocunt of the bond shall be
due forthwith. If the bond is forfeited and if the forfeiture is not
set aside or remitted, judgment may be entered upon motion in the
United States District Court for the --—————_____ District of
____________ against each debtor jointly and severally for the amount
above stated together with interest and costs, and execution may be
issued or payment secured as provided by the Federal Rules of Crimi-
nal Procedure and by other laws of the United States.

This bond is signed on this —.____ day of , 19_., at
" Name of Defendant. . Address.
T Name of Surety. . Address.
T Name of Surety. Address.

Signed and acknowledged before me this ._____ day of e N

Approved: _ . B

11f appearance IS to be before a commissioner [now Magistrate], change the words
following ‘“appear’ to "“before , United States Commissioner
[now United States Maglstrate]”.

3 Insert place.

3 Change “Court” to “Commissioner” [now Magistrate] If necessary. See Note 1.
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Justification of Sureties

I, the undersigned surety, on oath say that I reside at —__—_.____.. ;
and that my net worth isthe sumof ____________ Dollars ($--——-—- ).
I furthersay that_ . ________ .

19 ,at o __.

(As amended Dec. 27, 1948, eff. Oct. 20, 1949.)

Form 18.—Wa1ver oF INDICTMENT

In the United States District Court for the . ________ District
of . Y mmmm e Division

UNITED STATES OF AMERICA No. ..
Jomﬁj- Dok (18 U.S.C. § 408)*

John Doe, the above named defendant, who is accused of violating
the National Motor Vehicle Theft Act, being advised of the nature
of the charge and of his rights, hereby waives in open court prose-
cution by indictment and consents that the proceeding may be by
information instead-of by indictment.

________________________ ,

Defendant.

________________________ [

Counsel for Defendant.
(As amended Dec. 27, 1948, eff. Oct. 20,1949.)

Form 19.—Motrox BY DeFENDANT To D1syiss THE INDICTMENT

In the United States District Court for the . ___.._ District
Of o y mm e Division

UNTTED STATES OF AMERICA
P, NOw
Joux Dor

The defendant moves that the indictment be dismissed on the follow-
ing grounds:

1. The court is without jurisdiction because the offense if any is
cognizable only in the —.__________ Division of the —__________
Dastrict of woo .

¢These lines are to provide for additlonal justification if the Commissioner [now
Magistrate] or Court so directs,
*So in original. Now covered by 18 U.S.C. §§ 2312, 2313.
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2. The indictment does not state facts sufficient to constitute an
offense against the United States.

3. The defendant has been acquitted (convicted, in jeopardy of con-
viction) of the offense charged therein in the case of United States v.

____________ in the District Court for the ____._______ District of
_______________ ,Case No. _________terminatedon _______________.

4. The offense charged is the same offense for which the defendant
was pardoned by the President of the United Stateson _____ day of

____________ ,19__.
5. The indictment was not found within three years next after the
alleged offense was committed.
Signed: __ ——— ,

(As amended Dec. 27, 1948, eff. Oct. 20, 1949.)

Form 20.—Susroena To TestIFy

In the United States District Court forthe - _______ District of
____________ g e Division
O e

You are hereby commanded to appear in the United States District
Court for the —___________ District of . _______ at the Court-
house, in the c1ty of ,onthe _____ dayof o~

19—, at 10 o’clock A.M. to testlfy in the case of United States v.

John Doe.
This subpoena is issued on application of the (United States)
(defendant). .

Clerk
BY o
Deputy Clerk.
(As amende.t Dec, 27,1948, eff. Oct. 20,1949.)
Form 21.—Susroexa To Probuce DocuMENT 0OR OBIECT
In the United States District Court forthe . ________ District of
____________ y —mmm——m—mee— Division
To . - ——— :
You are hereby aommanded to appear in the United States District
Court forthe —_._________ District of « oo at the Courthouse,
in the city of - ________ sonthe . dayof ._________ , 19._, at

10 o’clock A.M. to testify i in the case of Umted States v. John Doe
and bring with you oo e

et S e ot g e e e e e o e e

——— [an—

This subpoena is issued upon application of the (United States)
(defendant).

Deputg/ Clerk.
(As amended Dec. 27, 1948, eff. Oct. 20, 1949.)
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Form 22.—WARRANT FOR ARREST OF WITNESS

In the United States District Court forthe . ___ District of
____________ y —memmmmmmmew. Division

PO e I

You are hereby commanded to arrest John Doc and bring him
forthwith before the District Court for the —__________ District
of . in the city of . ________ , for the reason that he
willfully failed to appear after having been served with subpoena
to appcﬁu‘ atf the trial of the case of United States v. Roe on the
______ ayof . __.__,19__.

You are further commanded to detain him in your custody until he
is discharged by the Court.

Upon order of Honorable . _____ , United States
District Judge at - ________ this . ____ dayof - ____ , 19.-.
——————————————————————— alerk
BY o )
Deputy Clerk.
(As amended Dec. 27,1948, eff. Oct. 20,1949.)
Form 23.—Morion ror NEw TR1AL
In the United States District Court forthe . ________ District of
____________ y emmmmmmmm e Division
UN1tED STATES OF ANMERICA
2. Now oL
Jorx Doe

The defendant moves the court to grant him a new trial for the
following reasons:

1. The court erred in denying defendant’s motion for acquittal
made at the conclusion of the evidence.

2, The verdict is contrary to the weight of the evidence.

3. The verdict is not supported by substantial evidence.

4. The court erred in sustaining objections to questions addressed
to the witness Richard Roe.

5. The court erred in admitting testimony of the witness Richard
Roe to which objections were made.

6. The court erred in charging the jury and in refusing to charge
the jury as requested.

7. The defendant was substantially prejudiced and deprived of a
fair trial by reason of the following circumstances: the attorney for
the government stated in his argnment that the defendant had not
taken the witness stand and that the defendant had been convicted of
crime.

8. The court erred in denying the defendant’s motion for a mistrial.

Attorney f_;r Defenélant.
(As amended Dec. 27, 1948, eff. Oct. 20, 1949.)
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Form 24.—MoTIoN IN ARREST OF JUDGMENT

In the United States District Court for the ——————e____ District
of oo g e Division

UNITED STATES OF AMERICA
V. NO
Jou~ Dok

The defendant moves the court to arrest the judgment for the fol-
lowing reasons:

1. The indictment does not state facts sufficient to constitute an
offense against the United States.

2. This court is without jurisdiction of the offense, in that the
offense if any was not committed in this district.

________________________ .

Attorney for Defendant.
(As amended Dec. 27, 1948, eff. Oct. 20, 1949.)

Form 25.——JupeMENT AND COMMITMENT
In the United States District Court for the —_ . ____ District
of - y mmmmmmmemmem Division

Judgment and Commitment

On this —______ dayof . _______ , 19__, came the attorney
for the government and the defendant appeared in person and?®

It i3 Adjudged that the defendant has been convicted upon his plea
of 2 of the offense of as
charged ® o __ ; and the court having asked the
defendant whether he has anything to say why judgment should not
be pronounced, and no sufficient cause to the contrary being shown or
appearing to the Court,

[tis Adjudged that the defendant is guilty as charged and convicted.

It is Adjudged that the defendant is hereby committed to the cus-
tody of the Attorney General or his authorized representative for
imprisonment for a period of ‘-

t Insert “by counsel” or “without counsel: the court advised the defendant of his right
to counsel and asked him whether he desired to have counsel appointed by the counrt, and
the defendant thereunon stated that he waived the right to the assistance of connsel.”

2 Insert (1) “guilty,” (2) “not guilty. and a verdict of guilty,” (3) *“not gullty, and a
finding of gullty,” or (4) “nolo contendere.” as the case may be,

3 Insert “in count(s) number o ncee ” {f required.

¢ Enter (1) sentence or sentences. specifying counts if any: (2) whether sentences are
to run concurrently or consecutively and, If consecntively, when each term is to begin
with reference to termination of preceding term or to sny other nutstanding or unserved
sentence; (8) whether defendant ig tn be further imprisoned unttl payment of fine or fine
and_costs, or until he 1s otherwise discharged as provided by law.

S Enter any order with respect to suapension and probation.
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It is Ordered that the Clerk deliver a certified copy of this ]udg-
. - ment and commitment to the United States Marshal or other gualified
. i officer and that the copy serve as the commltment of the defendant.

United States District Judge
The Court recommends commitment to: 8

[Endorsement]

Return

I have executed the within J udgment and Commitment as follows:
Defendant delivered on . _____________ £0 o
Defendant noted a peai T0) ¢ QU —— -
Defendant released on __ .. ______
Defendant elected, on __________________________________ , not to
commence service of the sentence.
Defendant’s appeal determined on___.____.______
Defendant delivered on - ___________ t0 oo
b eemmy the institution designated by the Attorney
General, with a certlﬁed copy of the within Judgment and Commit-
ment.

United States M arsluzl
(As amended Dec. 27, 1948, eff. Oct. 20, 1949.)

[Form 26.—NoticE oF ArPEAL]
(Abrogated Dec. 4, 1967, eff. July 1, 1968.)

[Form 27.

(Abrogated Dec. 4, 1967, eff, July 1,1968.)

8 For use of Court wishing to recommend a particular institution.
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