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FORE"\YORD 

This article ana1yzes the effect ri){ht to treatment litigatJon had 1Ipon 
X~··,\· York's juvcnile Cl)lT(·ttkn ;;y.~tem ovel' the rast iiYe ye:n·;\. ;'lr. I,' ·,i. 
dard, who served as General COllnsel to the State's Juvenile Correction 
Agency during this period, traces the gTo\\ih of this litig-atioD nnd how the 
courts, the legislatut'e and the New York State Didsion for Youth rcsllOnd­
cd to the conflicts the litigation caused. 

PART 1 HISTORICAL PROSPECTIVE 

Introduction 
In general, right to treatment is the concept that when im;titutionulizrd 

for criminal or status offenses,l a juvenile has" right to humane care and 
sufficient therapeu tic resources to provide a reasonable chance for rehabili­
tation.2 This concept is often coupled \vith the argument that juveniles 
have given up certain constitutic.nal safeguards afforded adult offenders 
and the quid pro quo for this diminution of rights is a gltarantee by ::\0-

ciety that the children will be helped anG} not merely held in custody.3 

In New York State today children have right to counsel,-I right to proof 
of the charges against them beyond a reasonable doubt,o right to <ll1peu.l,Il 
right to a judicial review of their institutionalization at the end of 18 
months with the burden on the State to prove the need for continuing 
treatment,' right to mandatory release at 18,8 right to petition for judicial 
release at any t;me,9 no re\"ocation of parole without a full due process henr~ 
ing,lO etc. etc. Legislation just enacted (Chapter 878, Laws of 1£)76) has 

1 Ne," York Falllily COllrt Act § 712 (:\[cKiIlIlPY, WiG) is ;:>lew YorJ,'s statns of· 
fense statlltp. The ofrpnsp;; l'lllllIlCrntl'(l in the statute inelude lll'r~olls who are 
ill..?ol'rig-ih)p, ullg'()\'l'rlwhle 01' hahitually (1i~()lll'(licnt 1t1H\ lK'YOIHl the lawful control 
of their parents. 

2 S. Dayis, Hights of Juvt'nile>;, lG8 (1fJi4). 

327 OkJa11oma Law Heriew 238 ("[Irill),! 1fJ;'!). 
-lIn I'e 0(11111. :3R7 e.~, 1, R7 ~,Ct. H2S, 18 L.E<l.2cl 537 (1 Dli7) ; ;:>lew York Fnm!ly 

Court Act §§ 2·11-24D OfcKinnl'Y lD7u). 

5 Til re 1I'iIl8/ZiJl. ~n7 t·.~. :l.iR no ~.('('. lllliS. 2;) L.'}<;(1.2c1 :ltiS (1f)'iIl); fl·(fll r. ('il!! 
oj .YelL' } 'ol'k, -407 C:s. 203, D:l ~.(;t. Hliil, 32 L.Ec1.:!tl 05\) (1\)72); In re N., 73 :\litlc, 
2d 390, 341 X.Y.S.2cl nns (1!)7a). 

6 ~('\\' York Family COllrt .\.ct § 1112 (:lId,-i!1ncy, lU7u). 

-; I'('(li/le c.1' I'll .. 1'·Ollll' F. !'. flill. 2!l XY.2(1 17, ;l:.~:' ~.Y.~.:!(I ·I:!l\. 271 ~.E.:!,I 
911 (1971). 

Ii ~ew York Falllily COllrt AN * 7;)() fpbH'('Illt'lItl: 14(,(' alw New YorkF'lIl1lily 
Court .\et ~ 7:;" I l'lJlIllltilllll'lllJ. § 7;,~ \l'llS Olllll'lllk,l in 1U71 to; prohibit CIJltltllll­

nlenttl to :::itatl' training 14(·ltool:::. l-\('(~ Chapter 947, * 11, LIt\\';{ of 10il and l'ublic 
Pnppn; or (10\'Pl'1I11r HIl(,\H'fl'lh'r. ~!('!\l()\'alldllllJ of Lp:.!:Hlatl\·p Bill" approv<'d. 1071. 
fti'. :;!j.!-~!);; ;l1,d 1:1;1 .\\ \. \Ut"h. i,.t'r.;islali\L' .. \ullualilp. t)(;u-;lui. 

9 New York Family Court Act § '\.\-1 (~[cKil\!Icy, 107G). 

10 People ex I'd. Silbc/'t e. Cohell, :.!!.l ;:>I.Y.2(\ 12, 323 XY.:3.2d -122, :!71 N.E.2d am, 
(1971). 
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JUVE~ILES' HlGHT TO Tm~AT:\mNT 

ilH.:rea:-;eu the period of plm:ement for juveniles fourteen and f;ft;een yea!';; 
of age who commit the most heinous A and B felonies; however, it al);o 
prohibits tl:e transfer of these children to the Department of Correctional 
Sel"dces as authorized llnder present law, and limits mandatory placement 
in a "f'ecllre facility" to one year. 

The cXf'ar. 'hn of th';:e l'h.:-hts m:lh~'s the ar~'l!:l.:nt ie:-;s ll'Vttllt1;.'flll th;.t 
jU\\.Htiks han~ a right to therapeutic treatment bccau;;e they arc proteckJ 
less than adult offenders. It would be more honest for us to say that 
children h[1\'e a right to "trentment" beca.use they are children ancI society, 
in its belief that the young have a greater chance for l'edemption, has pro­
vided that they should l'eceive an extra measure, a last chance, to avoid 
the more cnstodialnuture of our adult correctional system. 

Right to treatment is also argued on the basis of the eighth amendment 
prohibition agninst cl'LwI and unusual punishment. Where the lack of prop­
er care and treatment is gross and shocking, the eighth amendment is easy 
to apply; 'however, its application is much more difficult as right to treat­
ment cases becomes more sophisticated and issues, such as the minimum 
number of child care workers needed to care for a given number of resi­
dents, are litigated, On issues of the latter type, even the experts disagree . . 

Whatever the rationale for right to treatment cases, there is no denying 
their growth and import[!nce, not that they h[1\'e resulted in major changes 
in the juvenile institutions of Texas, Rhode Island, Indiana and New York.ll 

Types of Right to Treatment Cases 

Right to treatment Cases are generally separated into two types: first, 
there are cases invoh'ing right to treatment, in accordance with basic con­
cepts of human decencJ', which parallel in many ways the Geneva Com'en­
tion relative to the treatment of prisoners of \\'a1'.12 To wit, the issues here 
involve humane treatment, ad,'erse distinctions based on race or creed, right 
to minimum standards of medical care, prohibition against close confine­
ment, right to compensation for work performed, prohibitions against cor­
poral and collective punishment, etc.l3 

1l .!fIJrrr/eN r. TUJ'JI/I/II. 1),(' .. :lli-! F.~l!jlp. lOB I1fli:n; 111111111('" I', Alf/r"'.', n.('., 
3..t(j ~'.:-;llpp. l:n,! IIDi:!) i ;0.;('["'111 1'. Ji(,!1I1(', 3.iii l·'.~lII1P. 4;)1, D.C'. Ilfji:.!); ,lfurtarelll( 
v, I(clley, D.C., 3..tD :B'.i:lllpp. ;j,ii (IDi3). 

I~ Cll'l1l'l'll CUll\'l'lltillJl Ilt'lalin' til tlll' Trt':l1111Plll of l'ri,,01l\'r,; of War, .\u).!:lI::-t I:.!, 
1 fl·4f) : TIll' l1!'fl Crll"'" ('o1\\'('ntin ll"'. n. T .. \. n, nr;lt" '1', PI'np!!!'!', TIIf' .. ..tfl-71 , H!)-~O 
(l\):it:). 

131hi<l .. ('OH\'('tltion IlL Alii('I('~: ~ (I'llcinl (li~f'iI1CtiOlls, htJIllniii' tl'l'ntJllf'lltl. ]2. 
-1~j drdi ... r~,t;-.. dln')lfg alld (";11<0,' ,", i •• j •• ~·~:~ ;~t jld'i"Ht;t tit)H~I, i;j 1::11 dh.l1 (.nop, 1.1; 
(racial di»tinetiolls), :,!;'i (ndpqllnte hrnt HIlII lig'ht), :W (mlcql111tp food), 34 (rC'li).!:iolls 
ft'('('(lnlll\ ('nmpnr!' [hOSt' nl'tit']P" with til<' is,""!," !';li~('d ill tlH' foJlmdll!! riJ.:)'t to 
tr H:~'~' .,:, c..\L .. t..' ..... ~ I, t 1<.'" ,' • ....... f t'iIUltt, 7:J t i)' .... t t \."'.1 J.~,. L) li.\." ltd \ ... ·l'i1. .•. I.I· 

tion); J\.ill(J L'. Care!!, D.C., ..to.) F.Hllpp. 4l (W.D.)\.Y.) (\\'01'1;: anti (,{)!I1pellR:ltiol1); 
J,()I/i.~ I'. X.y.g. {)C'flt. of 8"dal ,"en·it'I'-', n.('., :t~2 t".::;llPIl. ,1,:\ IhUll\;\l\(' tl'l'atllll't1rJ; 
Pella· l'. X. r.::-i. Dil'ilfioll fill' 1'011 tit, ;~~:.! 1<'.RuP\l. -loT:l (~.D.)\.Y.) (cluse collfil1l'llJPllt 
and tl~ of D:-;ychiatril~ IIIL'clic;ltion). 
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JUVE;'-';lLES' HIGHT TO Tl~EAT:JmNT 

Secondly, there arc' caHcS invnl\'in)! ri)yht to trrntmcnt in a qua~i-nl!'dil':d 
context.lI Here the litig.ttion im'ol\'e::. alIe,l!ations th"t the various compo­
nents of the rehabilitatin! program, including psychiatric and ps~'choloidl'al 
services, group and individual coun~eling, child care services, educatiollal 
services, etc., are quantitatively or qu'llitatively inadequate to reasol1:1101? 
effeduate rehabilitation. In :\mv York State right to treatment Cit"'.:'o, 

v;hcthcl' iavoh'in).; qua~i-n1f.'dit-al is:'\ll':'. i"s\lc::' of !\lIman det'cm'y Ci1' <:t\n~i i.:,­
tion:;, have generally surfaced in two ways: 

1. Class action litigation, in the Federal district courts, which ::.el.'K 
sweeping judicial orders affecting the entire system.15 These are 
authorized pursuant to Title 42 U.S.C. § H183. 

2. Appeals from dispositional hearing:; of the family court, which S(lJk 
release of a ch ild ba~ed on lack of appropriate treatment, but, a:-; 
the Division has learned, can result in decisions goin~r beyond the 
petitioner, which affect all adjudicated juveniles.l fl These are au­
thorized pursuant to § 1112 of the Family Comt Act. 

The Dispositional Appeal 

Federal right to treatment cases has been covered by others;I' wht'l'c­
as, the dispositional appeal is novel to New York and little has been written 
about it. Therefore, at this point, we will concentrate on right to tl't.'at­
ment cases arising through chalienges to orders of placement issued ali a 
result of family court dispositional headngs. 

The family court act provides that after an adjudication determining 
a child to be delinquent, or in need of supervision, the judge must hold a 
dispositional hearing lK to determine whether a placement is neceSSUl'Y; 
and if so, that the "appropriate" placement is chosen,19 

Appeals challenging the appropriateness of placement orders have 
greatly increased in recent years. In most cases the appeals involved per­
Sons in need of supervision (status offenders) who were placed in State 
training schools. In reality these are right to treatment cases. The law 
guardian is alleging that the family court judge has exceeded his diRcre­
tionary authotity to place by selecting a program that does not meet the 
child's treatment needs. 

14 JI('!?edll/ond I'. 1l'i/.~{II/. n.C'., -102 lj'.~IIPJl. lOR7 (s.n.x.Y.): J[lIl'i(/l'l'lla I'. J\c/lr!l. 
3,10 :r'.~upp. 37;) (~.D.X.Y.ID72); In re' .lI(lI/rice C., 3;) X.Y.:.!(1 lan, 83D N.Y.S.211 :lO, 
316 N.E.2d 314; In 1'(' I,urette JI., 35 N.Y,2d 13n, :~(i() N.Y.S.2d 20, :n6 N.K2cl :n·1. 

115Jfurinrella t·. Kellell. ~Hpra. norP 14; J[{Redlllol/{l c. ll'il.wlI. f;upra. natr H; 
Pima 1). X.l'.f::f. Di('i.~iOlI 1m' )'(lull1. ';\lpra, note 13; Kil1{1 /0. ('(ll'rll. f;upr:l, notl' 1:1. 

16J:.'/lerlj C. c. Redlicil, :l:! X.L2fl ;)81:\, :147 N.Y.:;.21[ ;)1, aoo N.E.2d 424; In re 
Jlalll'ice C., "l1pra, notl' H; II! I'e Lurrtte JI .. supra, llote 1·1. 

li:l7 (lJ,lal1lllll.t 1.:\\\' Itl'ril'\\'. :l:: .... ("prill)..:' 1(1,11 ;)7 (i,·<ll',.:I·joWll La\\' H,·\·i!·\\,. Iii:: 
(:-'f:\rrh IDUfl); .lun'nih' .111:<ti('(' Confol1l1l\('(\: l'rl'tellsiolls IWII H(':tiitil's of 'rrl'at­
mCllt ~(,l'\'i('t's, llP. I-Ifi, ~ntiollaJ ('ol1ocil 011 ('rin1!' nn(1 Delinqu('l1cy, ID7;Z; anc! 
ill tht- l"1·I.~·ILrl .~!·I'~t IIf I'k.:bf L, 11'1"II".I1lJf fll\' f'i\iily t'pItHl,;UI"! ;Ul"·r.tl pa~it'u!"', 'I' 

Harvarll Law {{Hiew H7:11!1O-lBDH, In73-74; Han'ard Civil Hi~l1ts-Ci\'il LilH~rti('~ 
Law Ucview, 8:514-;)3;;, ~lny 1073. 

IS New York l"amily Court Act §§ T-l3, 7'4;'5, 7'4U (:\fcKiIllley, l07[i). 
19 New York I<'nmily Court Act'§ 711(h). 
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Er~. !ts of Dispositional Appeals 

.l\-hough none of the appellate decisions rl)sulting' from dispositional 
appeal;;, during 1971-ID,·!, held that PINS could not be placed in training 
schools hC'cause tlH.'st' I,rop-rams were inappropriate for this class of children, 
mRn~' jud,C!'es with whom we spoke at the time began to intC!1)l'et them thi" 
war. The Divbivli'::i WOlT)" during that IJeriou, was that CVUl thOll).'h ~:at\.' 
.~t:;:!lh.:' ;:,ltht)ri::('11 T)IXS r1al'i,.'n;!,r~t~ in trainin;: :-:.el.l',,~l::. n~:ll rh' 1t~)Pl\11:l.tQ 

COLll't had prohibited sllch plilLements, a de LlctO lll'ohibitiuil wa" d~\ L'loiilng' 
based upon the increased efforts of law guardians to challenge PIN~ place­
ment;.; in training schoob and the high likelihood of reversal on appeal. 

We were also a\var£' ihnt efforts to dewlop alternate programs to re­
move children from training schools, \vhich the Di\'ision had undertakl'n 
when the legislature transferred juri~dit:tion OWl' the training ~ehool~ to 
it in 1971, were not yet complete. The closing of the trainillg schools to 
PINS at that time 'would therefore have resulted in large numbers of chil­
dren being inappropriately thrown back on the streets. 

In response, counsel to the New York St,ate Division for Youth wrote 
to the State's family court judges stating in part that: 

"It is true that a series of appellate cases, including 'M(ttter of Lloyd' 
(33 A.D,2d 385, 308 N.Y.S.2d 419), 'Matter of Arlene Ii.' (38 A.D.2d 
570, 328 N.Y.S.2d 251) and 'JIatter of Jeannette P.' (34 A.D.2d 661, 
310 N.Y.S.2d 125) have reversed family ~Ol\rt orders, placing adjudi­
cated PINS in the State training schools. However, these decisions 
\vere based on variolls grounds, none of which included a finding that 
State laws authorizing the rehabilitation of adjudicated PINS in Di­
vision facilities, including State schools, \vas unconstitutional or other­
wise illegal. "20 

In July 1973 one of these appeals, from a dispositional hearing, was 
heard hy the Court of Appeals and resu.lted in the landmark, Ellcl"y C. de­
cision.!'<l In that case the New York Court of Allpeals held that the Divi"ion 
could no longer provide joint programming for JD's and PINS in the State 
training 5(',ho015. This necessitated a complete reorganization of the Divi­
sion's fv.cility program including the development of two separate tracts 
of trainin~ schools one solely for delinquents and one solely for persons in 
need of supervision. Although the decision was based upon statutory inter­
pretation, the briefs in both the t:ourt of appeals and the COll1't below wl!re 
couched in terms of the adequacy of treatment offered. In addition, the 
decision contained the following l'ight to treatment dicta. 

"The conclusion is clear. Propel' facilities mllst be made available to 
provide adequate supervision and treatment for children found to be 
persons in lil!",J of ::iuVl'ni . .;i'ln." 

This H173 decision )'('!'\\llt1.'o in the return of hundreds of children to 
the fanliiy court, lLt.! t:iU;:'lIi r vi.· ldt,!,J,\.c at ,~il ~i~t..: ~tatl! schut.:ls u:~l-l~r thi~1 

20 Letter from the Dil'j,,:ion's gPII Pl'Il 1 cOllJl:<cl to the Htatc's family court judges, 
T1P('1'lllhC'l' 1. 1m~. 

21 Bllery C. v. Redlich, :'\l\!ll'lt, note iu. 
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JUVE:'IlILE~' RIGHT TO TREAT:\fRNT 

Divifdon's jurisdiction for thrEe months, mass tran~ferR. of children amonty 
f[l':ilifi.~, et('.~~ This \\'as a tUrIliw! point for Ihe Division h('(':lusl' it 
brought home very explicitly the implications of right to treatment cascs 
emanating from chapenges to placement orders. 

PfI'rp '''''al ,1:rriCl'!'; . p.,.,,,1 hy r'''ht to trp"'t"","nt (,')"(,'1 ef""-"fi-;- 1'1'1 .... 
dis~~~'i~ional ap~~al~' '." . ..... , .. " . """'" . 

The.,;e diffit.:ulti(!,S "vere bas(:d 011 the following fadors: 

1. Prior to the Ellery C. decision challenges to dispositions had re­
sulted in reyersals holding that placements were inappropri,itl'; 
however, these decisions had been based upon the facts in the in­
dividual case and, therefore, had limited application.:!:! In contrast 
the Eller!! C. decision, which was also an appeal from a disposition­
al placem,mt, went much further and resulted in a decision neceR­
sitating the reorganization of an entire State agency, The pORsi­
bility that anyone of numerous appeals from dispo:;i tional !llae~'­

ments, arising all over the 3tate, could result in another dramatit: 
'reorganization was a matter of concern. 

2. Appeals from family court dispositional hearings were initiated by 
the child's law guardian with ~he county attorney or corporation 
counsel responding for the family court.21 The 'Stilte juvenile cor­
rection agency which based the possiblHty of being dramatically 
affected by the outcome of these anpeals h?d no standing as a 
llal'ty,~5 was therefore not seryecl and had no notice of the appeals. 

3. The State agency administering' the program, whose adequacy was 
being challenged, was not represented at the dispositional hearing 
in family court and had no opportunity to offer evidence as to the 
quality of its pl'ogram,26 with the result that the appellate divi­
sion was often forced to consider right to treatment cases upon a 
transcript which \s,'e felt did not fully develop the und0r\ying facts. 

Aside from the procedural difficulties posed by th"'se right to treat­
ment cases, there were equally import.'lnt program effects, e3pecially in 
terms of staff morale. The Division had jurisdiction over the State train­
ing schools transferred to it in June 1971,27 at :l time when there was much 
public criticism of the quality of care provided in those institutions. The 
Division immediately llndertook steps to improve conditions and asked 

22 A gtudy of the impact of tIll' lWcr/l C, dpcisioll commissione(l hy the New York 
:';tat(' Dil'i"illll of Criminal .111"ti(~' :';Pl'\'iC'ps: Contract, DC.IR 713S8; title, "Ell('ry 
C. Htu<l~'''; Urallt('(" institlltl' of .Tlldicinl Adlllinistl'ltioll. 

~:!.lll/ttcl· of Ul)yd, :~:) A.Il.:!tl al';), :Hl8 N.l.H.:?d olIn; .lInttcl' of AI'/e1l€ 11., ::,s 
A.D.2d fi70, :t!,s X Y.H.:?cl 2;)1; ,1/all!?r of Jeallette 1'., :H A.D.:!d 6tH, :UO X.Y,S.!.!(1 
12i'i. 

2 .. New York Family COllrt Act *~ :!4:\-!.!·I!), :!iH (:\lcKinney, lfJ7ri). 

25 Nl'\\' York Law .1ollrnal. l"pilrllarr 7, 1!174. p. 1!1. Di\'i~ion's motion to intl'r\'(,lll' 
; •.. a ;·;f:·t~· d,~td(·;l. !i1"~;"IL _.'.,'" ; I,' ~:I H~ I':' i41:u •. il!".. fLi;;,.~ ,~' .Ull:C!I" hr ... 

26 Ibid 24 and 23. 

27 III thl' .Iraticl' !If Shirl/'!! ri., -\::i A.I>.:!!1 S7n, :35S N.Y.~.!.!{l 0; .Italtcr of Kerill 
M., 45 A.D.:!d 8-10, at,s N.Y.H.!.!d DOG. 
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staff to change methods of oppration which had heen in existence for drc­
adf'".28 The problem WG~' that the agency had no way of making thc courts 
aware of these changes, either at the dispositional hearing Or on appeal. 
This caused staff frustration and a genuine feeling that however hard they 
tried, their efiorts would not be recognized. 

Status Offender Legislation 

Lezi,l:tti(}lJ hati rc', ::' ~,; Ln·n enacted, in ;-\ew YOl';" tll'mill:l~in£, pla,l·· 
ment of persons in !leed of supervision in State training schools effectin· 
April I, 1977 29 and administl'ath'e steps have been taken, by Peter Edel­
man, the Division's new Director, to close PINS intake at training schools; 
however, the issue is nnt resoh·ed. In JJcRedmond r. Wi/Ron 30 which in­
volves the legality of placing PINS in training schools, the plaintiffs con­
sidered these devcbpments and immediately dcmancl(>d the l'emo,al of PI~S\ 
from Division for Youth camps and youth centers located in rural area~, 
except \\-hen the child agrees to attend these pro>{l'ams on a voluntary basis. 
The State has rejected this approach and the parties are continuing their 
negotiations. The importance of this litigation lies in the fact that it is a 
precul'soi' of the ultimate issue-should PI~S children evol' be placed, 
except on a voluntary basis? Right to treatment litigation and the issue 
of appropriateness of placement will clearly be with liS for an indefinite 
period. 

PART II EFFORTS TO RESPOND TO HJGHT TO 
TREATalENT LITIGATION 

Introduction 

In the first ~art of this article we discussed right to treatment cases 
in general and then concentl'~tcd on Cllses, of this type, arising through 
appeals from family court placement orders, We pointed out the diffi­
culty these cases posed for the State's juvenile correctiol1 agency because 
we could be drastically affected by the outcome,3l but wel'C not a party 
and had no notice of the appea1.3~ Here we will explore efforts by the Divi­
sion for Youth to resolve this problem. 

The Dilemma 

In entering right to treatment cases, resulting from dispositional ap­
peals, juvenile corl'ectiol1 agencies face the dilemma of being considered vil-

28 ~mtnn 1,11)::1'1', 'rOI',IMl'nW's Tl'nit1in~ l-\c'l\ool:;, ('ril\\(' and D('Ilnqlll'lw)" Natiort:ll 
Connett on Crimp I\n,1 Dl'linCjll('nC)', Vol. 10, Octoh<>r 1f)i3: :'falcolm f;, Go,lrlnrc1, '1'111' 
Hole of Lq;al ::-;('I'I'i('1,',; ill thl' l~I'()llltioll of the Slate Train!n/-( ScllOOl:-:, Xew 101'1;: 
l:ltnt" Bal' .Journal, \'0J. 48, No.1, .Janllary 1070. 

29 C'haptl'l' iiHl, Law:; of 1 !)71i , 

30 JlcRcdmolld. p. WiMan, S,D.N.Y., 402 l!-'.XUJlP. 1087. 

31'1'ht' Bllr/'.11 C. tlp('if'inn: A ('a~t\ ~tn<1y of jlldlt'ial l'(\~mlatiol1 of jllyrnilp !'fatll~ 

32 New York Lltw .Jollrnal. Pph, 7. Wi·l, p. 10, DlviKioll'K mot.ion to intervene us 
It party d('nll'd, motion I-; l'alltt'(i to l'xt(\llt of allOWing filing of :nn\c\l~ I)ril'f, ihill 
footnote 31 lit p. 12. 
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lains wlHltever they do. If they enter the litigation, it is looked upon a!'1 an 
act in opposition to a c'hild's ril-'ht to tl'C'utn1l'nt and if thE'Y sby out, it j" 

Yiewed as an admission that allegations of lack of treatment are true. TI1l' 
strategy we developed was to intl'l"\'ene to present specific program infor­
mation so that the cOllrts could reach ded:·;jons on a balanced basi~. Wh01'(, 
possible, we sought independent evaluations of our progr;"ils for inrlllsir" 
in our brief.:;. 

Our p:ll'ticipatiol1 was necessary lJPcat;se all too often the w\Jl·us. "tl'clir:­
ing school", have been raised indiscriminately. All training schools have 
been lUmped together and the words are llsf>d as synonyms for edl. By not 
being in a position to offer an alternative view, in disposition appeals, tht' 
juvenile agencies have added to this percC'ption. That is not to say that all 
training schools are good-many are horrendous, but others have made 
valiant efforts to offer humane, caring programs. By coming forward tlll' 
juvenile agencies can assist the courts in identifying where good programs 
exist and where judicially mandated changes are lleeded-changes which 
may be beyond the power of the agencies' administrators to bring no mat­
ter how.much they would like them. 

Entering the appellate process 

The first step the Division took im'olved eliciting the cooperation of 
corporation counsel in providing us with 'notice of the fact that an order 
of placement of the family court involving a Division facility was being 
appealed.33 This procedure worked and we began to recei\'e informal n·1-
tice with which we commenced filing amicus briefs. The Legal Aid Society, 
which represented the children in these appeals, mo\'ed in opposition to the 
Division's filing amicus briefs, but the appellate division held in our favor, 
while denying us standing as a party.34 

The Division's efforts to file amicus briefs in these cases coincided 
v;rith a movement by legal aid attorneys to preclude the placement of per­
sons in need of supervision in the State training schools,on the grounds 
that they did not offer adequate treatment. This im'olved efforts to expand 
the EUe1'lJ C. decision 35 which had mandated that persons in need of super­
vision and jm'enile delinquents be placed in separate training schools. 

The Division was opposed to a judicial solution to the PINS issue, 
however well-intentional, because we were dedicated to evolutionary change; 
a process through which the Division, between 1972 and 1975, reduced the 
number of training school beds from 2054 to 932 while increasing the num-

33 This cooperation waH exemplified by the ('orrespondC'nce from Division for 
IOllth U(,Ill'ral ('oun><pl (0 .b~i"r<llit ('oI'IHlratioll ('oull,;pl ~tallil'y Bl~<'h:;hauill 
(ChiC'f, App<'als Dh'j,:ioll, Xl'W York City Dl'll:ll'tlllC'llt of Law) dateci December 1!.!, 
19i3 reads in part: .. 

":'III', nt'r~tman (.\:;,branc ('Ill'jlOratioll ('o\lII,.l'l, Family Court ::;L~tjullJ 1Ia" 
agreed that as SOOIl as 11(' has information jH.'rtaining' to any appeal relaUng 
to the Dh·i;:ioll. hp will forward thi::; informatioll pitht'r to Ill!' or Gary Gl:l"pr. 
fll~r ··;prdlll' art·'!"t .. ,·y~!t ('hnrr-\' Ill' ~,~,. X,,\\, YlIl'h. {'tty \1fiH'l\." 

3 .. Ibid footlwte 32. 
35 Jfat/cr 0/ Ellery C., 32 N.Y.2rl 5138, 347 N.Y.i:i.2d 51, 300 N.E.2d 424 (1073). 
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the two YE'ars that the .training" schools had been under its jurisdiction If} 

improve the quality of tl'eatment in those institutiol1:-;. 

" On the total record befoJ'e us, we cannot as:;ume that the 
necessary initiatives to establish a fully adequate program of super­
vision and treatment for PI~S children at thE' Training Schools, al­
ready begun, 'Nil! not be carried to fruition, . for the pl'cs\::nt, 
we note that the Divi:-;ion for Ynl,'h h:l:-> r;::-dc a cornmcndabh' .~t ,t 
toward upgrading the Tryon and Hudson Training Schools and im­
plementing the PINS child's right to necessary care and treatment. 

" ·13 

For us the significance of the decision revoh'ed around the fact that 
the obligation of the State juvenile agency to participate in dispositional 
appeals involving the quality of its programs had been recognized. 

Need for involvement at the hearing stage 

The events which occurred between the ELlery C. decision in 1973 41 

and the Maurice C. decision in 1974 ·1" clearly showed that juvenile institu­
tions under direct attack in right to treatment cases could no longer stay 
on the side Jines, It was now necessary for these institutions to come fo)'­
ward and explain their programs within the judicial process, 

By 1974, through our OW11 efforts and then by legislation, the principle 
of agency participating in right to treatment cases, arising as a result of 
dispositional appeals, had been established. However, there were severe 
limitations on the effectiveness of intervening at the appellate level and 
trying to explain complex programs in briefs. We had to become involved 
at the trial stage, at the dispositional hearing itself, where we could intro­
tluce expert witnesses and fully explain the strengths and weaknesses of 
our programs in terms of the needs of the child before the family court. 

This approach is new within the juvenile justice structure of this coun­
try; it is also a controversial one. The crux of the controversy is whether 
a State juvenile agency whose facilities are being considered for placement, 
should participate as a party at the dispositional hearing in family court? 

INTERVENTION LEGISLATION 

Legislation was introduced, during the 1976 session of the legislature, 
authorizing the Division for youth to participate in special family court 
dispositional hearings involving juveniles adjudicated for: murder in the 
first degree, murder in the second deg-rre, manslaughter in the first degree, 
arson in the second degree, and robbery in the first degree, where there 

43 J."{;tf~'r (If J[(]l/ti(t£' C., 3;) X.y.:.!,l 13l:, :~I-,n X.Y.~.:!d :20 at p. :!3, :1lf~ :--;.E .. ~.l 
314 at p~ 317. 

44 Ibid 35. 

411 Ibid. 43. 
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had oet:!l a predou:, :'t'r;,)I.l:' arjj':clicatioll.H1 The p('rtilwnt proyision reads 
us follow~: 

"§ 750-g. Division fOl' Youth's right to inter\'l'ne. The Divh;ion for 
Youth shall lU\\'e prior written notic~ of all di~positional hearings un­
drr this part. The Division shall jJl'e::-lmt eyidellCe of anlila!·le n'"i)llI't',-'~ 
and Le [t[i(jrJ~d ,ill <"i11',)l'tunity to l·p lh'ani l'l';.:ardiIl;.: : ;., a,,;,ib!)il\t:. 
(tf Pih~h t!!;:p,~.~i~i··,:: ~)~~I)"if1ptl for 110:: la\\·*" 

'Unfortunately this Bill did not pa:;s and the ,Juvenile Offelllier~ legislation 
that was wacted did not contain a similar provision,~1 

PART III THE FAIR HEAIUKGS PROJECT 

Introduction 

In the first two parts of this article 'we considered the growing neces­
sity for juvenile cOlTedion agencies whose treatment pl'O/rrams al'e being 
challenged to come forward, at the family court dispositional hearing, to 
provide detailed pl'ogram information, Here we will describe an experi­
mental program developed by the State Division for Youth in an effort to 
establish 2. procedure whereby the State's juvenile agency could participate 
in dispositional he~rings, 

The Project 

The juvenile fair hearings project was funded by the Law Enforcl:'­
ment Association Administration through the New York State Dh'ision of 
Criminal Justice Services.48 The program, which commenced in 1974, called 
for the State Division for Youth to establish liaison offices within the 
Brooklyn and Manhattan family courts; each office to be staffed with an 
attorney, a social worker, and a secretary,~O Ol,e of the primary responsi­
bilities of these teams was to develop detailed program descriptions for the 
facilities under the Division's jurisdiction with emphasis upon State train­
ing schools, which had been the facilities whose programs had been most 
frequently challenged, Further information ,vas provided by the teams 
appearing at the dispositional hearing, upon the request of the judge,r><J 
to testify as to program aspects they witnessed during their site visitations, 

46 Assembly Bill 1258-1, l07G. 

41 Chapter 878, La\\'s of In7G, 

48 The Law Enfon'PlIIPllt Assbtancl' Administration was l'stahlishl'tl PlIl'''II:tJlt til 
the Omnihus Crimp ('outro\ and ~nfl' :-;tr('ets ,\(,t of IOG,q (P,L. nO-:\511, Part C, 
§ aOl of til£' ~af(' ~trC'i'ts Art prol"idps grants for law l'nfol'CPllH'llr ]Jllrpo:;es, Part C, 
~ a02 prcwidl'>' thnt: ":\n~' ~tatp <ii'siring to pnl'tieipate in the grant jll'O!'l"lllll nlldpl' 

thi,; Part shall l'.;tahli"h a ~tiltt' vl'lnlling- agl'lI\·Y., ." TIn' :'\l'W Yllrk ~t,\j" 
DivisioIl ot Criminal ,Justiel' t-iPl'Vil'l'lii I\"a:-; cTl'atl'll hy thr Law,.: of 1m2, c. a!J!), * 1 
ann drsignllt('(\ n:-; th!' offirial ~tatl' ]llannin~ ageney IlIw·;nant to tilt' Federal nct:; 
(Bxecuti\'e Law 3 b~j "lIl>. :1), 

49 Nt'W York ~tntl' Division of Criminal .Justice Services: proposal 1489 i (.'OIl­
trar't- Cj.'),ntj-i; rit~". °F:li!" .T1i\·I~llik~ I1t'~lritHr"··'. 

50 'I'he Division for Yondl hn." 110 ~tntl\tory authoriry to appear tiC UI"i>0"itiolh.i 
henrings; howC'\'er, thl' court !lilly COlli [lP I tILl' attl'I1ilallCe of any person whm~l' 
testimoIlY or presellce ilii dl'emed nl'l!es:;ary IHll':;Uant to ~ 1;;:\ of tlw :r'ullIily ('onrt 
Act. 
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Projed Functions 

From the beginning we had the support of the famIly courUiI Tht' 
teams were requested to appear at dispositional hearin):;s; corporation COllll­

sel cited team testimony on appeal 52 and the appellate division, first and 
second departments, reviewed the program descriptions as included in Dh i­
sian amicllS bri,·f..;.:i·1 Tht.' <:tl':, ... llate divi:·;ion, fourth dl'p'rtment. madp ",,' 
following statement h,l'1ed upon the trams' de'1criptions: 

" We are impressed from the detailed de::;cription of the Hud­
son School for Girls, which is an appendix to the County Attorney's 
and amicus briefs, that a substantial and earnest effort has now beL'n 
made, and is continuing. at Hudson to assume the re:;;ponsibility for 
treatment and care of PI:\'S and that Hudson meets the guideline,; 
enunciated in Ellt:ry C. The semi-autonomous cottage program, till! 
group counseling and therapy, the educational program which inclu.Ls 
vocational training assistance, the implementation of an extensive and 
innovative program of juvenile rights. with the availability of an om­
budsman, the presence on the staff of a psychiatrist and psychologist 
and many other helpful programs impress us as a genuine and sincere 
effort at Hudson to help youngsters such as Susan. " ~ 

The New York Court of Appeals revie,ved the team's program de~t'rip­
tions in J'tfaul'ice C. and Lavette M.; 55 at ,vhich time the Office of Children'S 
Services of the Judicial Conference independently verified the accuracy 

51 Flol"PlJet' :If. Kplle'Y, nclministra lirl' jlHlgC' for thl' City of Xcw YO!'k (1!l:-,~-
1974) P!Hlorscrl tIlt' projP{'t ill COITt'''i)OlHlplIl'e of D('(?elllher G. 107a to the' DiI'isinn 
for Youth ami thp Diri;:ioll of C'l'iminal .Tl1~ti('(' 8prYicPH; th£> Family Court .\rl­
rh;ory ami Rull',.; ('Oll1Il1ittt'(' flll'orahly l'l'ri(,IYt'd the project at their Ik·el']IJlll'r 7. 
1973 meeUng an<l .TU<igl' .Tos('pll B. Williallls. ndminh;tratjrl' jUIJgP [or the City of 
New York (107+-!)l'e~('nt) m;"istl'fl ill lIIallY practical waYH. incitltling the <l1'!';igrmtioJl 
of hard to fiml ofn('(' "']J;t('C' within the courts, 

52 For I'xaJll[.It'. (!orporation ('()unsl'l's brief in J[atter Of Eevin .If., 45 .\.D.211 R·W, 
358 N.Y.S.2(1 OU;j extP\1;:i\'(11y ('itNI tpam tpstilll()n~' at the di~positioI1al lll'aring'; 
see responcll'nt'H bripf Jlp. -1. 5. fl. 7. ('ollll1ll'ncing- at ")1;:. ,10Ann DeFrmlC(>sert of 
the Division for Youth. was uRke(l hy the court to advise with rl'spect to the tn'at­
mC'nt offered at a r)j\'i~ioll for Youth Title III facility." 

53]Iatter oj J[(Il1riN' C .• 44 A.n.2d 114, 354 N.Y.S.2d 18; III re Lal:cttc .IL, H 
A.D.2d 666, ;);,)4 N.Y.!-5.~lI 63G. 

54 ,lIatter oj 8118111/ 11 .• 45 .\.D.2t1 920. 357 i-I.Y.S.2d 313. 
M MaUer oj L(/L'ctte .1[. and JI(lurice C., 35 N.Y.2d 13G, 350 N.Y.S.2d 20, 31G i-I.R 

2d 314. 

31 



• • • •• 
JLVE~ILES' RIGHT TO TREAT:\YENT 

of the team's WDl'k.!i6 Although the project's emphasis was upon the prep­
aration of prO'71-'l1n dc:"crip'tions and appearances at the disp'lsitional hNll'­
ings, the project evaluators pointed out three additional functions for 
proj ects of this type :57 

1. To identify antagonisms developing betwe~n the family court and 
the ~tatl:'," ju,,\,nile l,llTl'ction a"ency over l':.eh others p"lkI,', 
and procrd:ll'p", so that <'ol'l'cdin: steps can he taken, 

2, To :;t~al.'ch amOllj.." the agency':; facilities to identify, for the court, 
the least restrictive program that fits the juvenile's needs, 

3, To 0\ '}l'come stereotype images of the agency's juvenile facilities by 
presenting sllecific information, induding: staff resident ratios, 
living accommodations, agency policies on such matters as corporal 
punishment. and censorship, availability of psychiatric services, 
range of programs offered, etc. 

rt should be noted that ttis latter information will not always show 
the agency as having all the resources it would like, An example of this oc­
curred in ,Matter of Mam-ice C, where the appellate division reviewed the 
program description for the Tryon School prepared by the Brooklyn team 
and concluded: 

" in the instant case the training school has one-half time psy­
chiatrist for one hundred children. The record in this case docs not 
dE:monstrate that the institution in 'which this infant has been confined 
meets the standards set in Ellery C, (supra) for the care and treatment 
of PINS children. " 58 

Diff:,~ulties 

The social wOL'ker's component was easily accepted as a resource pro­
viding valuable information, while not posing a threat to the traditional 
components of the family court. The attorneys, on the other hand, had a 

156 The New York St.ate Di\'ision for YOllth's amiclls hrief ill J[(lttCI' of LaL'ctic 
(lila .I[alll'iee C .. suprn, pp. G-Itl rl'proI1lJ('('s the program description for the Tryon 
Training' Behoo] pl'Pp:U'ed hy the Hrc)oklyn Fair IIl'arillg's tt'am. I<':xhillit B of that 
Bripf I::; a statl'lIlent of tlw Office of C' ildrl'n's ~en'iel's, thcn 11 unit of tlle Judicial 
Conferl'nel' of ttl(' ~tatl' of Nt'w y{jl'~ (The ,JUdicial Confpl'eIK,(' was suhspqllcntly 
l'l'(ll'"igIHlt'('!1 tlIp Qffiet' of Court Administration, Chnpt('r .1!)() La\\'s of 1!J74.) TlI(' 
statl'lllCnt rends in parr, "On :\Iay :!1, 1!J7-l, t\\'o lIIt'11l1)ers of the staff of the QfHct' 
of Children'S ~!'l'YiN''; \'isit!'([ tht' Tr~'on ~('hoo1 [or Bor~, The progrnm 
:lPlx'ars to l'ollfllrlll to till' dp>'l'riptioJl ill tIll' .JlIlif'II,~ Jll'il'f fi[l'd by tht' Dh'i"ioll fol' 
Youth in In the Jlatlcl' of J[alll'icc C., ::;upf(~lIIe Court of Nt'\\' York, Appellate 
Di\'i~ioll, Rp('OJl([ Drpnrtlllcllt with 011(' ('X('PptiOIl. On that day thl'1'e wrre t\\'o 
:,;ocial IVOl'kt'r::; 011 Olll' staff and a::;::;ig-Ilc![ to &llIlC, but lIot all ('ottagt's, We arl' 
iHf(\l'iIIc'd tLat th .. a.liIiri-.lIal \\"1'1;<,(''' han' 1)('('11 "" "d will hI' Oil j!l'llul!cl..: 
bj' ,Junt' G." Thl' Appcllatc 1)i\'i"ioll lW11 ;, ",111'Il's Scn'ic'c:-; to 
int('l'\'elll', R('{' III re I.lIre!if' Jf .. ·I·j ,\ l p, W7, ;j", • n:{(J at p. HaT: 

f~k :111 alt,il'u:-; hl'il'f in t,; ~n adyi~t' tIs. XU\\' 1 lq it 
for the Court of Appeals." 

5; E"nlnnfi"Il rC'nnrr 01'1'1':11'1'1) h~' ,To~('ph P. Lohpllthnl. E"q .. :Hul Stcphen ~l:tl'k 
j}lU jUt .,I.. •• ~tl.1 l'l'UJ \.", L ~ '\ .(tddll/C .... , l q lr:--uallt to tiraltl a\\ at'll ~l~l'( ,'llivlll, ~;e\\' York 
state colllJltrollcr's contract CS1:!:I;) nnrl agTl'cmcnt between New York State Divi­
::;in!t [or Youth :llIll tllP XI'\\' :-; ('h 001 fol' ~{1l'ial Ht'''l'areh. 

58 Mattc'!' of Jlaul'icc C., -l4 A.D.2d 114,354 N,Y.H.2d 1~ at p, 20. 
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more controversiul role; they objected to placements with the Divi:-:ion 
which lhe~' felt were inappropriate an(1 challt'ngl'd jl1dicial ordpr:i aff('('llll>: 

the agency, which in the agency's opinion conflicted with stututes g-O\'l'!'ll­

ing its operation, Specific conflicts involved: 

1. Orden; of placement lwaring l'ndorl'ement:; whk-h. for examph., pI,), 

hibitl!d t:ll' <t)!"lll'), frr)m gl'alll:ll!~ l':,l"nll': <llld 

2, Th', p!::It'l1H'!' t ,,1' l'hildl'''n v'jt h it'l;g h j"t"ril'':: of ml'llt a! ill::,· 
whom the agency had neither the statutory anthority nor re:'OtII'Ct':; 
to help, 

Some of these is::;ues, with whieh our attorneys struggled, havl' now 
been resolved, The appellate division has ruled that endor::;en1l'l1t::; on pb,'P­
ment order:; are "precatory not mandatory";;9 and the legi:;latut't' ha:; :IU­

thorized the family court to place delinquent children, who are violent alld 
mentally ill, with the Division for youth and order their immediate t1'an'::\'r 
to the Department of ~rental IIygicIH,',GO Other area:; of potential COlli ;1"[ 

remain,61 

You may ask why thl:; juvenile's attorney cannot raise the objectibns 
referred to above, The answer is that they often do; howe\"l;~l', tht'l'l' an' 
notable exceptions, An attorney may reluctantly agree to a placement with 
the Division for Youth for the maximum statutory period and waive hi" 
client's right to parole,62 Here, for example, he knows the juvenile's nlte 
and the seriollsness of the act he committed has given the Ndge cau:;;e t,) 
consider using his alternate authority to place directly with the Depal'tml'nt 

59 JJfl'tter oj 1'erl'lllll'(' C" -1:i A,D,2(1 ~2:i, :{:iT ~,l,H,2rll)(j, 
60 l!'amily Court Act § T60, , 
6lll) COUl't~ ('ontiillH' to plal'l' l'hiltll'l'1I illap[ll'O]lI'iatt' [01' ])i\'i,::lllll pl'(lg-I'IIII1~, I"llt' 

example, tt'sts IHllllilli!:'tl'n'll ill 1m:; illciicntl'd that l'ig-ht childrt'Il' at thl' 
Highland traillin1! ~('hool for l'I~H \\'el'e l'l'tal'd('(\-{)Jll' hll\'ing all T.lJ, 
helo\\' :in, ~iJl(' ehilrll'l'n had priol' 11i!:'tol'i('s of ho!:'pltalizalion fOl' ml'nt:11 
illness anll t11I'(,(, of tllL'se chilcirt'n 11all pHeh h('l'1l ho"pitalizl'd Oil thl'l'!' 
~pal'ate occasioll:; 11I'iol' to !)lttt1'llll'lIt 'I ith Dil'i!:'ioll COl' YOl1th. 

hI Courts COl1till1l(' to i~slll' onll'l's l'I'stl'ieting thp agl'lley's liis('l't'tioll 1'0 jla\'''j,', 
see Buffalo En'lIing ~ews, 1211T/T3, ~ectt()11 IV, p, Ttl: "~'OUl' hoys tril'd 
Iwforf' .Iudgl' 'fl'w,t 1\'1'1'(' ~l'lItl'lI('t'(1 to thl' :,;tntl' trainillg- ~clI()()I. !lIn'!' witil 
Iloti<:l'~ that thl'Y \\'I~l'l' not to he I'ell'n:-erj hy the :-)tatl' Youth Diyj,;ioll \\ Ilh· 
out tilt' C'ollrt's !)('rllli~:-;i()Il." 

C') ('(lllrt~ ('olltil1l1l' to ('()I1I111ir cJl'lilllllll'III" tn llh'i~i()11 ftH' 101lt11 f;t('\litl"" ,",,!1 

though !:'lIch (~J1l1Il1itl1l('I1tS wen' l'l'[Jt'nll'd in lUi1 \Lll\YS of WT1, l'ltal,tl'I' 
941, § 11, Slit' lll~() ~l'\I' 10rk ::;tatl' LI'g-i!:'l:ltivc AII/Ilut!. 1911, pp, :lOu-:IOT; 
hO\\'t'I'pr, Ipgislalitlll is 11011' ])ping' ('l)J);;!.ll'I'P(i to I'p>,lo['(' ('OIlllllitllll'lIt~ r,,!' 
tltl' l'ight Illllst \'ioll'lIt fploni",,). 

6'~ In 'l'rrl'llIf('(' e, ~lIpra, [o<)tllol'(' :in, lllp llil'isioll llPPl'all'd the Ol'liPI' lI"r lit" 
child'~ attorlley, TIll' Htatl' ::icllool n t IlIdll"try Pl'l':i('lltly hilS el(,yt'll pla('PlIl"J1t" 
,,-ilh \'!.d,1' '!:,"!:i,- l'rllllil'i[:I1~ i!,~rol,' \\iritlltd .'-:;,:r111'1' tJI":"i"~ t'f rlp\ ('ourt t,.\;· • 

B, Docket D;iS2T3; Ih'lIll'trills (', l)rx:kpt D22Til; WinEn'll 0, DOl'kt't DB lOT:;; 
Dl'llllis p, nllr'kl't r1122TT,): :'Irn IC'olnl ~', DrJ{'](pl' n lti20T:i; Dun Ill' G, ncwkl't ll12iilTi: 
!,., ., :'; :. I: -: r~; .,:--. T~'\:HI~iL' d . .I ''''. ,. ! ._.< . .,\'. 1)0('"k\'t I" 
Keith H. Docket D8Tu), In none oE thpsl' ea~e~ has the elL'Url's COllns\'! aIlpeah'li, 
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of Correction.11 Services or in a Maximum Securitv Juvenile facility,a:! In 
another :;ituation a young- retarned dC'linqucnt with"a 55 l.Q, is placed in the 
Division for Youth with the acquiescence of his attorney, The attorney 
feels that his client would be better treated, and less stigmatized, in a ju­
venile facility than a State school for the retarded, 

In each of the5~ ca5es the attorney ha;:; done the best for his client; 
how,,>\ r, th t' Dh i,;kn has to IOflk beYlllld the inc1iddual child and act to 
safeguard all the children in its custody, The inappropriate presence of a 
retarded child draws inordinately on staff time thereby severely reducing 
staff availability to help children appropriately in program, The presence 
of an older violent juvenile, who should have been placed in a facility for 
youthful offenders pursuant to § 75S( b) of the Family Court Act or. a 
securc juvenile facility, poses a dange]' to the less violent children with 
whom he will come in eontact,SI 

'I'he differences are clear, the child's attorney acts to protect his 
client's interest while the fair hearings project acted to protect the integrity 
of the agency and represent the best intercst. of all the children in its cus­
tody, 

Separatism 

It has been traditional for the Division for Youth, and juvenile cor­
rection agencies in general, not to get invol\'ed in the juvenile justice 
process until the decision to institutionalize has been made, It was this 
separatism within the juvenile justice system that the fair hearings project 
attempted to bridge, 

63 ~ 758(c) or tIll' Family ('o1lrt A(,t authol'i7.r~ thrpe Yl'U[' ('otnmitllll'lItH to thr 
Elmira HeCi'lltion ('('ntrI' nnd the WPRtfil'lcI ~tllte J!'RI'Ill, h, tlte Dl'jmrtmcnt of 
Cori'ectiofllli Se[,I'icC's Facilitit'~, when :l jl\\'C'I1ilp delinqllC'nt is lH\judicatC'Ci for an 
A or B felOIfy pyol'idl'!1 rhpy \1'(>['(' at lpaRt 15 at tltl' tinl{' tlte acts wcrl' ('onllnittC'cl. 

Legislation 1'llnetr(1 <l\lrill~ 1!)j(j rt'!1{'ais tilr authority of tilC' }<'amiiy Court to 
commit c]!'liI1(1tH'lIts to tIl(' Dppartml'llt of ('ol'l'p('tional 1-'t'r\'icrR (C'hnJ1t. 878, Laws 
of 1076, * 15: ('ffl'<:til'p flate Fl'hl'WUj' 1, 1077), The Irgislation n\:<o 1)ro\'i(l('s that 
those ju\'eniles who commit tltl' lIlo>'t ):;l'rious A. nut! B [(,jnnil'R and are at Ie aRt 
fourte{)11 at thC' tinw, cun he placed in sp('C'inl "SC<'lII'L" facilitil's to he estnhlishell 
hy tlll' I>i\"i';ioll for Youth, 1'hp~C' plnC('lIll'Ilts ~11'(, for in([efinite [X'riods of PitlH'1' 
thrce ()[' fi\"(' yl'ars rleI){'IHlIng OIl whl'ther thl' offl'nse iR one of the l'I1UllleratNl 
A or H ff'lonit's: nnll in ('itlll'r (':lSI', at lelr:;t 011(' yC'ar mllst he Sl'l'l"l'(\ ill a ~('el1r(' 
facility, Till,; ll'gi~l:lrion will t'liminate pjl'a hargaining to })1'l'I'l'Ilt n JOVl'nih' fl'om 
being placpd in thl' Dpjllll'tmcnt of Corr('ctiona 1 ;)('l'l'ic('s; 11owe\,<,r: It new form of 
plNI hargllining" may \lOW nl'il'l' II'hpr('b,\' I'll<' jm'l'iliJr ann hi;; attorlll'Y nrr willing 
to plead guilty in a IlOIl'('nlllllcrnted [C'lony, tlwl'!'hy IwoiLling" the 1lI1l1J(intory 01lt' 
year scntl'net' to :1 S(,l'lJn~ f:lt'ility, 

64 Sec rt'JlOl't to the G()I'('rnol' from Kel'in ~1. Cahill, ~I.D., Sllc<:ial Assistant to 
till' (;O\'''l'no[' 1111 I!,.,' "It \ff:lil'" :Inri thl' (;fl\"PI':J<ll"" 1';lnl'[ on ,1UI'(,!lill' Violpn('I'. 
dated January 5, 1B7U, Citpd ill thl' GOI'crnllr's An!lual ~h':;sag() to lhl' Ll'I'i:;J'ltItW, 
.January 7, 107ti, ut p, Hl, Thl' I'L'POl't rp(,()JlIIIll'lHh; rl'[wal of J<'ullIlly ( ". Act 
g :: ,: !.i: 11.1\\'1' 1 1', ~r !~"I"·~.:": '"..,; r~!:H {!~\~h j." 'pt~ \\.lHl ('ntll!nit 0)(\ ~no...:t \-inll'nt 
crimps ShOlll!1 110t Iw Ili:wl'ci with le:;t; vic)h~l1t jllVl'nilL'S l1JIUl the fantlly COHn or 
an a<lministratil'e pallel has (\l'tcrmiIlC'(\ that thl'Y will not pose a danger to others, 
'I'hey further rccUIl1111l'11l1 that thl' Di\'i,;ion for YOllth <ll'I'plop small, ~l'!':\1re intl'It­
sive cure facilities for these children, 
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The tn'lld today ill toward~ g1"l'ntrr cO(1p'~ration anrl intrl'actinn lH,fWPPl1 

th(' .i'ldiciar·; al:rl jnYf·1)·jj,· cnrr\'di\m~. Th(' Family Court Ad !-".'\"(' t!~. 
judiciary power to monitol' juYenilc;; after they left the court for l't'sidential 
care G~ and the leg-i~latllre is expanding- the court's authority in this area. G'; 

Thp legi:-:lature has authorized thl' Divi>;ion for Youth to intd'\'l'11l' in ar· 
pf'al~ fl'(lm famil;: c,":rt piar(ln1 p nh;: it1\'0[Yinl: tlw (r,alit~· of its ]'{'~irl,'n+: d 
programs. G' In addition, Icgi:;iation drafted to implement the llropo~al~ or 
thp (;~J;(T:JH~1S PtEl,,! I!~ .;~~., t~~~ill. \~lll~l':~t'~' rt'[~l~:r;·d il':lrticir,an·)I: ~;~ .. 
Division for louth at dh;po~itional hearings where special sel'vices lot' 

sescl'ely yiolent juveniles are heing sr,ught. I1S This legislation. which wa~ 
introduced for the fir~t time thi:; y~al' did not paRS; howcyer, SUPP01't lor 
i3uch participation is growing, Tht' latter legislation is particularly im­
portant in New York because its juvenile cOlTcction agency, the Divi:;jIJ\) 
for Youth, h; the only agency for delinquents which does not have the right 
to refuse a placemcnt.6u Lacking the right to refulle placement. the Division 
should participate, as of right, in proceedings leading to placement, 

Effect on Juvenile Proceedings 

T11e project's purpose was to make juvenile hearings "Fair"; this 
carries the implication that they are no,,,,. in some way unfair, the implica­
tion was intended. The extension of rights of adult criminal offenders to 
juveniles has made jll\'enile proceedings. more and more advcl'sal'ial in 
nature.'o The problem is that the advocacy is one-sided with the child 
being represented by counsel at each stage, adjudicatory and dispositional, 

65 Family COtll't Art *§ 142, 2-11), 2::;::;. 7G1. 

66 Exrclltil'(' Lnw § ri:!4 >:1111. I-a, l":llllily COllrt Art ~ TGO, 
67 gx('cntive Law ~ :JOl-h. 

68 Asscmhly Bi l! 125R-!, Hliu; f'\ee ~ 7:in--)!:. 

60 ~ ;)10 of till' EXl'l'utin' La\\' 1)l'I)\'id('~ that thl' oIJI~' n'qnisitP fot' jllnc''('lill'llt with 
Dh'i,;ioll school;; awl (,Plltpr,.; i,.; till (mll'l' of Jlla(~'IlI(,llt which shall 110t. hI' (lp(>lIll'd 
iJlYulitl hy t'l'l\>'(1II of any impel'fl+ctlotl ot' tl(~rl'ct ill forlll, § 520 allthol'i7.I'''; retu I'll 
to Court after plal'PIlII'II!' fot' IIJl'l1tl\l nt' ph.\'~j('al ill('apll(·it~·; hOW(>\'l'r. t1li~ has hl'PIl 
nOloriou~ly inc-ffl'ctln' a>: a lIH'nn~ or filHlilll! altl'rnatl' piacel1H'nts for tllnp{ll'opri· 
ately phw(ll[ childrPIi. 'flit' 1)[\,j"iol1 sl'ldoJII Iltili7.cS thi,; "l'etiol1 H'; tlw family (,!Jill'( 

lurks othl't' n'"ourC('s for t'J1l''''<' childn'll alld tllf'l'<'fol(' rOl1tilll'ly 11pl1ic,; ~\lt'h rp, 
\llll'sts III eOlltl'll"t the \'o\utltaI'Y ellild l'arill)!: n~I'llcil's hll\'l' the rj~ht to r('f\l~l' 
pla{'('IlIPllts. IlS do tIll' Di\'i";[GIl'~ ~'()\lth (,(>lltl'l' prog-rnllls \l11(10r ~ 50:!, ";lIh. -1 of tit!' 
Executive Law, 

70 S('l' Part t of this artiell\ footllotl'l" -1-10, 
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while in :;-,rew York City, for example, society is only represented by coun­
sel at the aJjur!i('atory ;;taie of delinquL'ncy procerrlinjZi-1.il 

Prior to Gault 72 the juvenile justice system was too heavily weighed 
against the juvenile. It \\'us unfair that a child should appear at a heal'ing 
to decide loss of liberty without legal counsel; howe\'er, it is equally unfair 
tOl:,lj' ti:at :",dety, which has a Il',:;itiI.:','.' intL'n.!::1t ill :,ccing that ::1criou;;ly 
(l::t:lrLr-ej ('hilllrcn al'C plated, should, in !','llly eases, not be rppre:"ented b~' 
lOLln::;..:!. It i.5 aLo uLfair to 10ree tb,! judb't:::;, in their neutral rule, to prl'­

sent society's case. 

The law guardians in New York City see their role as representing a 
client. They explain the options to the child, offer their advice, but in the 
final analysis, follow the wishes of their client. If, after hearing the ad­
vice, the choice of the child is to return to the street, the law guardian does 
all in his power to carry out these wishes.'3 If the judge believes that in­
stitutionalization is necessary, he is required to develop his own case for 
institution~lizatio!l to o\-ercome the objections of the law guardian and es­
tablish a record justifying his decision which is of sufficient weight tv 
sustain his order on appeal., It has long appeared to me that this creates 
an inherent conflict. This project allows the judge to let the agency under 
consideration come forward, with evidence of its treatment program. The 
agency could answer questions put to it by the judge and the law guardian. 
The law guardian could present alternate opt·ions and examine the agency's 
witnesses as to accuracy. In this way the judge can let the interested 
parties d(;\'clop the options and then he can make a choice. The Fair 
Hearings Project was an attempt to restore balance and thereby fairness 
to juvenile proceedings, while at the same time, stopping short of a full 
adversarial system. 

71 It i~ interestiul! to 110(' that the l'PJlort of the GI)Y('rnor'~ l'anl'l on ,Tuypnill' 
Violence has r!'col!nizpd this prohlelll and rpcomlll(>ll!led legi~l!ltion mandating the 
presencc of corporation conn,;('l or coullty attol'll!'Y at all jU\'('llilc procC'l:'dings wlwl'e 
thc eight mo:<t violcnt" fplonies are iu\'oly('d. H('(' Cahill Report, SUlll'll footnotc 17, 
p. 10: "Thc complainant shall he rl'[ll'C'spntNI hy ('ither thl' ('oll}Orntion (:ollnsel 
or n. county attorn!'), at hoth tlw fnet fineling amI "Ill'cial c1i~positiOllal hearing un!lt'r 
the nc\\' lC'gislatioll." A;;sPlllbly Bill 125iH, intro<1u('t'(1 during til(' lD7li IC'gislntive 
session, 1l11l1l1jated that the county attOrIH'y or eorporatioll COUIlsel represent so('[cty 
at both the :l(Jjlldieatory IUlI1 dispositional stug-t's of rlelinquellcy procl'l'dings iIlYOlv­
ing l1l11rdl'l' in thl' fir;;t and sccond c!PgJ'('l" lllan:;laugllter in the fil'<'t, tlpgrec, arSOJl 
in the sl'('ond riegTee and rohbery in the fil'Ht dl'grpl' where t.here has lJecn a prC'viou~ 
adjudication of thc first !lC'gl'l'e for any enllnH'l'ltte<l felony. The juvenile legh;latioIl 
that \Ya~ l'naeted (Chapt. :'l7S, Lll\\,~ of 1 !l7H. Hectioll :!:!e) nlPrt>iy )1rovirjps that 
counties "may" assign assistant district attorneys to dplinqllcney prOCeedings. 

72 [n re Gault, ~87 V.S. 1,87 S.Ct. H2R, 18 L.gd.2d 527 (1067). 

73 Sec Manlla~ for Sen' AttOl'lIe!l'~. Tile Lpgal Aid So<:icty of New York City, 
Ju\'(mile Hight,; Divisioll, Chaptl'l' 1 "IllIpll'llll'lItiJlg the Hight to Counsel," sec al::;o 
respondellt's hl'il'f in /?(]pport 'p. Berl/lan, 49 A.D.2d [};30, 373 N,Y.S.211 632; also 
sC'c :lIcKilllH'Y's Con<,olida("pcl Laws, 2fJA, Part 1, Practice Commcntarics to SC'ction 
241 of the Fumily Court Act, p, 1;)0. 
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