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Foreword

The management of American prisons has a]ways’been one of the
most painfully difficult tasks in government. Few political leaders
whose duties bring them into either direct of indirect contact with
prisons have a very clear understanding of the probléms involved.
Governors, legislators, prosecutors, and judges are all in positions
to influence in the most crucial ways what goes on in these qypsed
institutions. Yet, they often do not understand the full effécts of
their acticns and decisions. This is not to say that tha old "hands
of f'" position of the courts should be resurrected or that legislators
and chief executives should not be vigilant in reforming the statutes.
It is to say, however, that there are a host of outside factors causing
prison management to become more and more complex.

Many of these outside factors huve reduced the traditional semi-
military powers of prison managers. The introduction of merit systems
(civil service) into most state systems by the end of the second world
war did much to remove the evils of partisan political patronage. Over
the past twenty years, a long series of court decisions dealing with
the constitutional rights of both prisoners and employees have further
eroded the arbitrary powers of the managers. A

Another movement of éven greaterufhpécfhfs now in the 2scendancy--
the rise of public employee unionism! Prisoner riots and mutinies are
old stories and ever-present possibilities. But the idea of strikes,
Hsick-outs,' and other organized j.o actions by fhe personnel which is
employed to supervise and control the prisoners is a chilling prospect.
When it did happen in Massachusetts in 1973 and later in other states,
the American Justice Institute proposed to the National Institute of
Law Enforcement and Criminal Justice that a national study be mounted
to gather. facts and make an appraisal of the impact of prison employee
organizations on prison personnel administration and institutional
policies and programs. AJl was awardéd a grant to carry out such a

study and work was begun on April 4, 1975.



- The undefgigngﬁg in addition to his duties as corporate president of
AJl, assumed the fésponsibility for the general Hirection of the project on
a part-f?ﬁe«basis. From the inception of the project, members of the staff
and leadership of the lnstitute of Industrial Relations of the University
of California atiLas Angeles were involved 'in a consultive role.

A national advisory panel of distinguished scholars and professional
practitioners was recruited. The assistance of this group was invaluable
as was that of the numerous other consultants acknowledged elsewhere in
this report. ‘

Mr. John M. Wynne, Jr. was recruited as associate director of the
project and personally visited most of the 17 jurisdictions studied.

Mr. Wynne had had the unique experience of serving as a special assistant
to the Secretary of the Executive Office of Human Services and on the
staff of the Commissioner of Corrections in'Massachusetts_durfng and after
the disturbances at Walpole Prisen in 1973. He had previously served on
the Research Faculty of the Harvard University Graduate School of Business
Administration. He is the principal author of this document.

Speaking very generally about our findings, it is clear that the
unionization of public employees and collective bargaining are spreading
rapidly in the United States and that prison employees are a part of the

movement. More importantly, state directors of corrections and prison

~ managers on the whole are singuiarly unprepared either in technical

knowledge or attitude for the role they must learn to play in this new

set of relationships.

- Richard A. McGee
President, American Justice lInstitute
Formerly Director of Corrections,
State of California .

February 28, 1977

vi



‘Author's Acknowledgments

| am grateful for the assistancé of thé many persons who con-
tributed to this study. Certainly it would not have been possible
without the cooperation of the correctional administrators, labor
relations professionais, and employee organization officials who
gave their time for interviews and‘cofré%pondence. I am especially
indebted to them for their assistance.

I also acknowledge with gratitude the assistance of the scholars
and authorities who served on the advisory panel to this project:
Benjamin Aaron, Professor of Law and former Director, Institute of
Industrial Relations, University of California, Los Angeles; Milton
Burdman, Deputy Secretary, Department.of Social and Health Services,
State of Washington; Richard Della Penna, M.D., Medical Director,
Rikers lsland Health Services, New York; Jiri J. Enomoto, Director,
Department of Corrections, California; Peter C. Goldmark, Jr., Director
of the Budget, State of New York; Manfred F. %. Kets de Vries,
Associate Professor, Graduate School of Management, McGill University;
John A. McCart; Executive Director, Public Employees Department,
AFL-C10; James Marshall, Executive Director, Assembiy of Government
Employees; Jack Stieber, Director, School of Labor and Industrial
Relations, Michigan State University; and Anthony P. Travisono,
Executive Director, American Correctional Association. The members
of the advisory panel provided invaluable criticism and guidance.
1t should be noted, however, that this report presents the views of

the author and does not necessarily reflect either the individual or
| collective views of the advisory panel members.

Extensive help was received from several consultants during the
field research phase of this project. I thank for their excellent
work: Donald Becker, Management Consultant, Julian, Becker and
Associates, San Juan Capistrano, California; Gene Bell, Labor
Relations Consultant, El Dorado Hills, California; William S. Rule,
Arbitrator-Factfinder, Redonde Beach, Californiz; Philip Tamoush,

Arbitrator-Factfinder, Los gnge]es,‘California;4and Douglas Vinzant,

vii




Chief, Office of Juvenile Rehabilitation, Department of Social énd
Health Services, State of Washington, Olympia, Washington. At the
time of their participation in the project, Mr. Tamqush and Mr. Bell

were affiliated with the Institute of fndustrial Relations, University

" of California, Los Angeles.

A special acknowledgement should go to the members of the project

staff at the American Justice Institute in Sacramentoc, California.
Richard A. McGee, President of the American Justice Institute and
director of the project, guided the research with skill and wisdom.

Staff members, M. Robert Montilla and Pliny 0. Murphy, III, along with
Mr. McGee, were involved in all stages‘éf the research effort and
critiqued the early drafts of this report. Robert Miles, Associate
Professor of English at the California State University, Sac;a%ento,
exercising enormous patience, undertook the task of editing the
preliminary drafts of this report into its final form. Special thanks
should be. given to American Justice Institute secretaries Loretta Bates,
Jacquie Harris, Jane Scarlett, and Andrea Morée, and to Fay Brett of
Key West, Florida, for their efforts in typing preliminary drafts of
this report and preparing the final manuscript for reproduction.

And finally | am grateful for the interest, stimulation and
guidance that | have received from the project monitor, George H.
Bohlinger, }II, of the Law Enforcement Assistance Administration,
and from Marlene Beckman, .of his staff, | thank them for their

commitment to this project.

John M. Wynne, Jr.
Sacramento, California

February 28, 1977

viii



Conitents

Introduction . . . . .

Corrections in the 1970s « . « + + . .

The Increase in Prison Populations .« . .
Additional Factors Affecting Corrections
Court Decisions « + ¢ « o ¢ ¢ « o &
legislation « ¢ « « ¢« « o ¢« & ¢ &

Government Reorganization: « . « .
The Fiscal Crisis in GOVernment- .
Inmate Act:v:sm e e e d e
Summary - S I

« ® e s »
-
«

The Rise of Correctional Emplcyee Unionism . . .

The Rise of Unionism in the Publlc Sector . .

The Causes of Unionism -« « « « + « « « +
The Work of the Correctional Employee « . .

The Uniqueness of Correctional Labor Relation;
The Organizations Represent:ng Correctlonal Employees

SUMMAry « + « s o o o & & 4w 0 e e e

Thé liegal Framework for Correctional Employee

Labor Relations.. « « « ¢« « o v +

L]

*

Agéncies Reéponsible for Administering Public Sector

Labor Relations .+ +« « + o ¢ v v « o«
The Scope of Collective Bargaining . . . .
Bargaining Units . . . . e
Managerial,
SUMMATY « o o v o o o o o o o o o 0 o &

Collective Bargaining for Correctional Employees

Collective Bargaining in the Private Sector
Collective. Bargaining in the Public Sector.
The Emplover in Collective Bargaining . .
The Role of Employee Organizations. . .

State Legislatures. . « « «. « « « o v o

Labor Relations 'Neutrals'' . . « . . . . .
SUIMAary « « « v o 4 v e se 4 e e 0 e e

The Impact of Contract Provisions.

Provisjons Affecting Employee Organizations
Provisions Affecting Economics: « v « » + &
Provisions Affecting Operations . . « + . .
Provisions Affecting Policy « « « » « « .
Summary « s s s s e eie 0 e e e e e s .

ix

L4

.
L) .
.

%

.

.

Confldentnal, and Superv:sory Personnel .

L s e s e e

« e & &

*- o & o s e

e * & = e

'I]} .,“‘

14
19
22
27
31
35
37
39

43

45
49
51
59
65

-y

fi

80

83
23
94

. 109

116
119

. 119

121
128
140
147

. 149
. 153

.. 156

157
159
169
184

. 187

s



Correctional Employee Activism .

Lobbying » « « « « ¢ v v o v e e e v
Publicity: « « ¢ v v v v o v v o 0 v v
Legal Actions. . . e e e e
Strikes and Other Job Actlons. s e

Economic Strikes « « « =« . PN
Conflict Over Labor- Relatlons Regulatlons
Competition Among Organizations. « ,

Safety and Security. .

Other Strike lIssues. ¢ + « « v « o«
The Impact of a Strike. . . .
SUMMArYs « « + o o s o 0 o o o o4

Conclusion .« v v v v e e e 0 e e

List of Books and Articles Cited-

. 193

194

. 196
.- 200
. 20
.. 207
. 209
. 21

212
217

. 218
. 223

227

. 235



1. Introduction

The emerging activism of unions and associations of prison
employees is having a major impact on the operation of state prison
systems. Just weeks apart in 1976, four events occurred which
dramatized the extent of that impact. These events were but a
few of the more public manifestations of the rapidly increasing
unionization,of correctional personnel across the country.

In New York State, the union representing cdrrectional
officers=--Council 82 of the American Federation of State, County
and Municipal Employees (AFSCME)-—initiated suit in federal court
requesting either that state ;fficials take action to relieve over-
crowding in the state's prison system or that the court order the
takeover of the state's 21 prison‘facilities by the federal govern-
ment.! In addition, AFSCME publicly demanded the hiring of 400
more correctional officers to increase security, the payment of
hazardous duty pay to correctional officers working in overcrowded
conditions, and the restoration of the $9 million that had been
cut from the state's prison budget.

In Ohiu, approximately 250 correctional officers at the state's
maximum security prison, the Southern Ohio Correctional Facility
in Lucasville, went on strike in response to several factors: a
hunger strike recently staged by the prisoners, the allegedly dan-
gerous atmosphere caused by overcrowding, and the state's inaction

regarding a demand by correctional officers for additional staffing



in the cell blocks.%? This strike was the third illegal work

stoppage at the Southern Ohio Correctional Facility in a three~-

year period. During a 1975 work stoppage, 21 prisoners attempted -

to escape. Three were wounded by gunfire, one fatally.

The third incident occurred in California, where the California
Correctional Officers Association filed suit against the California
Department of Corrections, charging that the department's(“affirm-
ative action' policies on hiring and promotion had resulted in
reverse discrimination. The suit sought judicial interv.ation to
change those policies.3

In New Jersey, over 400 members of Local 105 of the Patrol-
men's Benevolent Association, the organization.representiﬁg correc-
tional officers in that state, failed to show up for work. They
wished to publicize their demand for the restoration of $8 million
in salary increments and bonuses which had been cut from the state

. Initially the union had decided

budget as an economy measure.
to call a strike, but in an effort to protect its members against
legal actions or losses in pay, it reduced the protest to a job
action in which employees took vacations or called in sick.

Just ten years ago such activities on the part of correctional
employees were virtually nonexistent. That correctional officers
from New York and California would sue their superiors in federal
court over decisions on budgeting, hiring, and promotion is a

remarkable development in agencies which have traditionally been

paramilitary in their administrative procedures. Even more



remarkable s the increase in job actions by correctional employees

in such states as Ohio and New Jersey, where strikes by public
employees are illegal. Indeed, as recently as 1970, al}l organiz-
ations of public~safety personnel had constitutional prohibitions
against participation in strikes., It was at the 1970 AFSCME
convention-~reportedly because of pressures from state correctional
employees, who had become increasingl. prone to strike activities~-
that the no-strike restriction for public-safety employee locais

was first stficken from the constitution of an employee organization.5

The impact that correctional employee activism is having, and
wi]] continue ‘to have, on cofrectiona? agencies should not be
underestimated. But activism is only one component in the evolu-
tion of labor relations in our state correctional systems.

Another component is the increase in the number of formal
coliective bargaining agreements entered into by state agencies
and correctional employee organiza%ions. These collective bar-
gaining agreements frequently cover wages, hours, and other terms
and conditions of employment. Only a handful of agencies operated
with coliective bargaining agreements in the late 1960s; today our
research indicates that approximately half the nation’s state
correctional agencies are operating under, or are in the process
of negotiating, collective bargaining agreements with correctional
employees.

Correctional administrators frequently see these collective

bargaining agreements as an erosion of. managerial prerogatives.



A complaint commonly heard is that the correctional administrator's
ability to operate a safe and effective institution has been
impaired by a collective bargaining agreement. On the other hand,
employee groups stress that collective bargaining has resulted in
more equitable payment to correctional personnel for services
fendered,and in a decrease in the number of arbitrary managerial
decisions affecting the lives and careers of correctional empioyees.
Whatever the validity of these assertions, ¢learly the advent of
labor relations, with its attendant collective bargaining, is
dramatically changing the;operation of state prison systems.

This report is a study of these dramatic changes. It,wiTI
examine the origin, nature, extent, and impact of correctional
employee unionism. Although much research has been done on public
employee unionism in general, this study is the first comprehen-
sive view of employee unionism in ﬁhe nation's state prison systems.
As such, the study is particularly important. In ‘the 1970s correc-
tions is undergoing an administrative and programmatic crisis,
precipitated by such factors as seriousbovercrbwding in the prisons,
public outrage at rising crime rates, the economic recession, and
conflicts over philosophies of criminal justice. The unionization
of correctional employees has contributed significantly to the
pressures on the correctional administrator and has markedly
affected the operation of state prison systems. It is hoped that
‘this examination of correctional employee unionism will provide

valuable information regarding the impact of this phenomenon and



that it will assist in the development of improved labor relations
in our nation's prison systems.

Information for this report was obtained primarily through
a field sfudy of sixteen state prison systems and one city system.
The prison systems were not chosen at random, but were intended
to represent a cross section of various gebgraphic locations,
stages of development in correctional employee unionism, and
stages of development in co]leétiVe bargaining. . Prior to the
selection of the research jurisdictions, a short questionnaire
was mailed to the directors of the prison systems in all fifty
states, the District of Columbia, and New York City. (New York
City was included because it has one of the largest institutional

correctional systems in the United States and because it was one

of the first units of government to implement collective bargaining

for correctional employees.) The questicnnaire asked for infor-
mation regarding the extent of correctional employee unionism and
co]ﬂective bargaining in each of the jurisdictions. As a result
of the questionnaire reéponses and the selection criteria just
mentioned, the seventeen jurisdictions delineated in Table 1-1
were selected for field research. The director of the prison
system in each of the selected jurisdictions was then canu]ted
and permission to undertake the research was obtained.

For the most part, the field research took place between

October 1975 and February 1976. (Ohio was researched.in June 1975--



| Table 1-1. . Prison Systems Researched

State
California
Connecticut

Florida

fllinois
vlndféna
Louisiana
Massachusefts
: Mfchfgan

New Jersey
New. York

New York City

Ohio

Oregon
Pennsylvania
Rhode island
Washington'

Wisconsin

Agency

Department of Corrections
Department of Correction

Department of Offender
Rehabilitation o

Department of Corrections

>Department of Correction

Department of Corrections
Department of Correction
Department of Corrections

Division of Correction
and Parole -

Department of Correctional
~Services

Department of Corrections

'DeBartment of Rehabilitation

and Correction
Corrections Division
Bureau of Correction
Debartment of Corrections
Adﬁlt Corrections Division

Division of Corrections



earlier than had been planned--so that the researchers .could

view the aftermath of é,serious system-wide correctionéf«empLoyee
strike in that gtate.) The jurisdictions were researched for |
either four or five days each, by teams composed of one specialist
in corrections and one specialist in public~sector labor relations.
In all, five specialists in corrections and four in public-sector
labor relations participated in the field research. The researchers
developed extensive field notes and presented their findings at

a three-day conference held in March 1976.

The researchers used a variety of methods to gather infor-
mation. For each jurisdiction, they reviewed pertinent newspaper
articles and other published material before beginning their field
study. They undertook this preparation so that, before starting
their field research in that particular jurisdiction, they would
have a general knowledge of its public-sector labor relations and
a detailed knowledge of significant events pertaining to its
iabbr relations in the field of corrections.

Interviews approximate]y an hour in length were the chief
method used for gathering information during the field research.
In each jurisdictionbthe researchers tried ito interview all state
administrators and employee organization officials significantly,
involved in correctional labor relations. Thus, in a typical
state, the research team interviewed the director of the depart-
ment of corrections and his key central-office staff, the super-

intendents and staffs of two or three of the state prisons, the



state direétors of labor relations, personnel, budget, and civil
sérvice, the director of the public employee relations board, the
executive directors of the employee organizations representing
correctioﬁal personne], and the officials of employee organizations
at the various correétiona] facilities.

The interviews were semi-structured. The research teams used
outlines indicating what kinds of information to look for; and after
considering an interviewee's position and his knowledge of prison
employee unionism, a team would tailor its questions for that
particular Interviewee. Every effort was ma@e to confirm infor-
ﬁation received during an interview by qross-checking with other
ihterviewees and by reviewing published materials and'department
and organization memoranda. During interviews, the researchers
would ask the interviewee for any memoranda or other material from
the department or organization files which would substantiate the
stateménts made during the interview.

It should be stressed that interviewees were promised anony-
mity in return for their cooperation. Quotations from interviews
are used only if the interviewee has granted permission. In
addition, in some examples presentéd in the text, specific refer-
ence to a department or organization has been omitted to protect
the confidentiality of a source. In most examples, however,
departments and organizations are specifically mentioned. Although
the information presented in the following pages comes predominantly

.from the seventeen research jurisdictions, some of the introductory



material refers toy;orrections and public-sector labor relations
in the nation as a whole and has been gathered from published
sources.

Having reviewed the methods of research,’we can now examine
the information the researchers have gathered and the conclusions
they have reached.

Chapter 2 will discuss the current state of American correc-
tions. Prison management has always involved a perplexing mixture
of administrative problems and philosophical quandaries. Now,
as npever before, the entire system is in a state of confusion,
if not disarray. The advent of prison employee unionism is but

one of the many factors affecting corrections in the 1970s.
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2. Corrections in the 1§70s

'Corréctions is one component of a set of Interrelated govern«-
mental activities vhich are collectiveié‘Féfe;red to 5; the criminal
Justice sfstém. Corrections is a subsVStém\éf the cfimina; jbstice
system, which includes law eéforcemeﬁt and the judidlélvﬁ;ocesses

B

as well. The corrections subsystem Is composed of thiee different

types of agencles: prébation, instltufionél, aﬁdkparéle.

Probation agencies are closely tled té the judicial component
of the criminal justice system. The main functions of a probation
agenéy are to Investigate the background of convicted offenders
before fihgl senténcing and to supervise offenders placed on pro-
bation, in accordance with conditions imposed by the court. There
are three forms of probation service in the Unlted States: Jjuvenile
probation, misdemeanant probation, and adult felony probation.

The administration of probation agencles varies from state to state
and, within states, from county to county. For exaﬁple, aduit
probation Is administered by local agenc!es in eleven states, by

a comblnation of local and state agencles in thirteen states, and

1 Probation

by state departments of probation In’twenty—six stafes.
officers responsible for youthful offenderé are usually attached
to a local juvenile court.

In the United States, probation is the most common form of

sentence for convicted offenders. in some states more than 74

percent of the sentences aré brobétlonary. In the federal ﬁystem

11



the figuré is 54 percent,2 In recernt year$ a form of sentencé
that uses partial probation has come increasingly into use. This
sentence, probation with the cond?tien that part of the sentence
be served in a county jail, emphasizes the COmp!ex interdepen-
dencies within the criminal justice sys£em.

The second component of the correctfona] subsystem is the
correctional institutions. “Adult correctional institutions’fall
into two categories. The first is the local institution, or jail,
which customarily contains suspects awaiting trial, convicted
offenders awaiting sentencing, and misdemeanants sehving a jail
term. The most recent census on jail populations indicates that
on 15 March 1970 there were 16,863 people confined in 4,037 local
jails.in the United States. Roughly half were waiting to appear
in court and half were serving sentences.3 Most jails are operated
by‘elected county sheriffs.,

The second type of adult correctional institution is the
state prison,ipenitentiary, or reformatory. For the most part,
these institutions contain offenders convicted of felonies and
sentenced to .a term in a state prison or its equivalent. In 1976,
the nation's approximately 600 state correctional institutions
contained 225,000 convicted feions.h‘ These inmates were under
the care, cuﬁtody, and treatment of approximately 75,000 state
~employees, of whom between L0 and 60 percent, depending on the
jurisdiction, were correctional ofFicers--that is, members of

the uniformed security force popularly referred to as guards.
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The remaining institutional employees include, but are not limited
to, case workers, teachers, medical personnel, culinary emp]oYées,
clinical staff, psychologists, industrial shop instructors, and
clerical employees; State correctional institutions vary markedly
in both design and dpération. They range from maximum security
prisons to community work-release facilities. 1In all 50 states,
state prisons for adults are administered by state governments,
whereas local jails, with few exceptions, are operated by cities
or counties.

The third component of the correctional subsystem is the
parole agency. Parole is a conditional release granted to an
inmate after he has served a portion of his sentence in a correc-
tional institution. Parole agencies are responsible for the super-
vision of offenders conditionally granted release from correctional
institutions by a paroling authority or board. In many instances,
the paroling aufhority is separate and distinct from the parole
agency charged with supervising the parolee in the community.
Parole agencies usually come under the administrative jurisdiction
of state governments.

In summary, probation, correctional institution, and parole
agencies make up the corrections subsystem of the criminal justice
system. The criminal justice system is a loose affiliation of
local, state, and federal law enforcement agencies, courts,
prosecution and defense agencies, probation and parole departments,

and correctional institutions. It has, perhaps correctly, been

13



labeled the '"non-system' of criminal justice.5

The public's interest in the criminal justice system has
increased as crime rates have risen. In recent years the public
has questioned the effectivenass of the system--has questioned
whether the prison, parole, and prpbation agencies are able to
reduce crime or rehabilitate criminals. Even as such hard ques-
tions are being asked, the institutions' task of rehabilitating
offenders is becoming still more difficult to accomplish because
of a sudden increase in the number of inmates. in order te under-
stand corrections and prison employee unionism in the 19705, it
is necessary to understand the causes and distressing consequences

of this sharp growth in prison populations.

The Increase in Prison Populations

During the three-year period ending 1 January 1976, state
'prison populations increased from 174,000 to 225,000, a staggering
30 percent increase.6 ln 1975 alone, the total U.S. prison
population increased by 11 percent; sixteen states had increases
of over 20 percent; and four states--Florida, South Carolina,
South Dakota, and Wyoming--had increases in excess of 30 percent.
Only one state decreased its brison population in 1975. California's
prisun population dropped from 24,780 to 20,007, a 20 percent decline.
The primary reason for this reduction was that the California
Adult Authority began granting paroles in a backlog of cases held

in abeyance during the previous two years. This decrease in
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California's state prison populations will probably not continue,
and the California Department of Corrections is already planning
to reopen some of the cell blocks that were closed during the
population decrease.

A variety of factors have led to the increase in prison
populations. Three factors have been especially important. First,
the number of misdemeanor and felony arrests has risen. One
reason for this is that law enforcement agencies have increased
their arrests, partly because of increasing crime rates and partly
in response to the resultant public outrage. The rising number
of arrests is also a result of the increasing number of people
in the 18-to~-30 age group, which produces a disproportionately
large percentage of offenders. As Norval Morris, Dean of the
University of Chicago Law School, has pogﬁted out: !"Both in
terms of absolute numbers and as a proportion of the total popu-
lation the larger wave of the more prison-prone age group sweeps
toward us.  And further, of determinant significance, that wave
is particularly high among the poorer minority males who dispro-
pbftionately fill our prison cells."/ It is estimated that the
disproportionate growth of this age group will subside no earlier
‘than 1985.

Still another reason for the increased number of arrests has
been the persistence of widespread unemployment coupled with
severe inflation. Not only do these factors increase the crime

rate and therefore the number of arrests, but they also make it
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difficult for inmates to leave the correctional institutions.
Inmates cannot take advantage of work-release programs unless
work is available. 1in addition, parolees and probationers are
more prone to repeat ¢riminal acts if they cannot find jobs.

The 'second major cause for the rise in prison population
is a relative decrease in the use of probation and parole. Anxious
because of rising crime rates, the public has demanded a get-tough
attitude in criminal justice; and oneé particular target of criti-
‘cism has been the use of probation and parole as alternatives to
incarceration. Professor Lloyd Ohlin, of Harvard Law School, has
stressed the role of changing criminal justice philosophies in
the increase of state prispn populations: !'What we are seeing
is a massive counter-attack against programs like probation that
allow offenders to remain in the community. The climate has
shifted in favor of punishment.“8

The third facfor contributing to the rise in prison popula-
tions has been the increased use of the mandatory sentence. State
legislatures have recently passed a number of laws that require
mandatory sentences for the more serious felonies. For example,
in 1975 the California legislature passed a bill prescribing
mandatory prison sentences for offenders convicted of crimes in
which a dangerous weépon had been used. The law went into effect
on 1 January }376. Apparently it has alréady caused a sharp
increase in the number of offenders sentenced to the California

state prisons. Available information shows that between the
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beginning of January and the end of April 1976, the rate at which
offenders were sentenced to the state prisons increased by 30
percent. [Inasmuch as the legislation has not yet had time to

show its full impact, one can only guess at how great an increase
it will ultimately bring about in the California prison population.

The rise in prison populations has taken placé in correctional
systems poorly equipped to coupe with it. Many facilities within:
these systems are old, outmoded, and generally inadequate. Many
facilities were overcrowdad even before the recent sharp increase
in prison populations.

To complicate matters even further, in the recent past
comparatively few pew correctional institutions have been built.
This lack of construction has not necessarily resulted from negli-‘
gence or an unwillingness to spend the necessary funds; to a great
extent, it has resulted from a widespread dissatisfaction with
traditional penal institutions and a hope that new formé of correc-
tion might prove more successful.

In 1971, a National Advisory Commission on Criminal Justice
Standards and Goals was appointed by the administrator of the
Law Enforcement Assistance Administration of the U.S, Department
of Justice. in its report on corrections, the commission indicated
that "In view of the bankruptcy of penal institutions, it would
be a grave mistake to continue to provide new settings for the
traditioﬁa] approach in corrections. The penitentiary idea must

succumb to a new concept: community corrections.“9 The commission
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Wént’on ié étaté that there should be é ténmyear moratorium on
the constru;tidn of éorractibhal institutions unless within a
specific jurisdiction it became clear that no alternative was
pos§ible. The cbmmis#ion hoped that an intrease in the use of
parole and probation, and the devélopment of community-~based
correctionai facilities, would best serve the needs of our
society. Other organizations, such as the ﬁatiohal Council on
Crime and Del inquency, also stressed the need for a mb?atorium
on prison construction and for a more community-based correctfonal
system. |

However ]audable.this gdal, public opinion has shifted‘toward
a diffé}eht goal: less use o% communit§-baéed options, more use
of prison terms. Although national advisory groups have recommended
a temporary halt in the building of correctional facilities, the
public has urged that a greater proportioﬁ of convicted offenders
be sentenced to such facilities. Thus, Auring thg next few years
the overcroWding in our correctional institutions will almbst
certainly grow worse. Even whén’the decision is made to build a
;néw facility, the planning, design, and con%truction ordinarily
take’a minimum of five years.

Prison overcrowding has already become a serious problem.
UThe State of Florida is putting prisoners into tents and ware-
houses, and giving our tranquilizers to keep things calm. Louisiana
is trying to convert a ship into a’floating prison. Georgia has
made across-the-board sentence reductions for property offenses.

South Carolina is placing two, three, and even four prisoners into
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’
6 x 5-foot cells constructed a century ago.”]0 Prisoners in
Massachusetts have been housed on mattresses on the infirmary floor
and in the cofriddrs of cell blocks. In many states prisoners
have been reassignhed to already overcrowded city and county jails

because state prison systems can no longer handle the increasing

populations.

Additional Factors Affecting Corrections

The staggering increase in state prison populations is not
the only significant force affecting correcticns in the 1970s.
There are numerous factors to be taken into account, some of them
legacies from the past and some newly evolved as a result of
changes  in our social, political, and legal institutions.

In 1953, responding to a critical outbreak of prison riots
during the early 1950s, the American Prison Association created
a special committee to study the causes of these riots and to
recommend preventive measures. The committee found several ''costly

T These

and dramatic symptoms of faulty prison administration.'
symptoms, with slight modifications, are still affecting American
corrections in the 1970s.

The committee found official and public indifference toward
- the correctional institutions. It found that the institutions
received‘inédequate financial support. They were staffed with
ill-trained, unqualified personnel and lacked professional leader-

ship. 1In some institutions the administrative policies were shaped

by state politics. And in general the institutions were too large,
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badly overcrowded,‘and']acking in’adequate programs; the daily
routine for prisoners was one of enforced idleness. In addition,
the sentencing and parole practices were conceived unwisely.
After the chaos of the 1950s there were widespread efforts
to improve the nation's prison systems. 'The decade following the
riots and related chaotic conditions in American prisons generaiTy
saw renewed efforts. to repair the aftermath of the disturbances
and to reorganize state systems of prison management. Iné}eaée in
prison populations resulted in substantial efforts’to expand physical
plants and to improve the overall administrative direction of the
correctional systems. Frequent turnover in top management with
changes in state governors continued to be a problem, but civil
service and training programs for personnel were greatly expanded.“]2
However, despite the findings and recommendations of the
American Prison Association's Committee on Riots, in many state
systems the necessary changes did not occur, and the early 1970s
witnessed another series of prison riots. Riots took place in
Massachusetts, Florida, I1linois, and Ohio, to name a few states;
but perhaps the most significant riot, and the most widely publi-
‘cizéd, was the one that took place at Attica State Prison in
New York. The official report of New York State's Special Commission
on Attica indicated that '"43 citizens of New York State died~at‘
"Attica Correction Facility between September 9 and 13, 1971.
Thirty-nine of that number were killed and more than 80 others

were wounded by gunfire during the 15 minutes it took the State
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Police to retake the prison on September 13. With the exception
of Indian massacres in the late 19th century, the State Police
assault which ended the four~day prison uprising was the bloodiest
one-day encounter beﬁween Americans since the Civil War.“]3

Just months before the Attica incident, the newly appointed
commissioner of a reorganized New York State Department of Correc-
tional Services testified before a Congressional committee. His
remarks indicated that the problems of the 1950s had been inherited
by the 1970s. He testified that he had assumed control of '!a
department that had been fiscally starved for years; a departmental
administration and group of administrators across the state who had
met only infrequently in the past ten years to discuss mutual
problems and to plan together; line correctional staff of over
4,000 officers whose training and preparation had been grossly
neglected; inmates, healthy young men, confined to their cells 16
hours a day; long-standing policies of tremendous impact on the
daily lives of inmaﬁes that had not been reviewed in years; inade-
quate, outdated methods of diagnosis, classification and assign-
ment of offenders; and inadequate attention paid to the need to
involve the community in the rehabilitative mission of the depart-
ment.“lk The newly appointed commissioner added that his job was
""to give the whofe system a new flavor.'' Correctional systems,
however, are difficult to change.

Attempts to improve correctional systems in the 1970s haVe

~been influenced not cnly by'inherited problems, such as those
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described by the commissioner of the New York Department of Correc-

tScnalVServiées, but also by several emerging factors. These new
factors‘have not prevented ;hange; in many instances, they have
encouraged and promoteﬂ significant changes in our correctiéhal
systems, often regardless of the wishes of correctional administrators
or employees. These factors, many of them with origins outside

the criminal justice gystem,‘include: (1) court decisions affecting
the administration of state prison systems; (2) federal and state
legislation In such areas as affirmative action, occupational health
~and safety, and fair labor standards; (3) the reorganization of

state governments to group departments performing similar or closely
related function§ under a few cabinet-level secretaries or adminis-
trators; (4) the increase in the financial constraints placed on

units of government during the current financial crisis; and (5) the

increase Iin inmate activism.

Court Decisions

In the 1970s, the U.S. courts have increasingly become invo]véd
in the administration of state correctional institutions. For
mény years the nation's judiciary had remained neutral toward the
prisons, leaving all questions of po]icy and procedure in the handé
of the executive and legislative branches of government, and rarely
interfering on behalf of prisoners. |

In 196], however, the U.S. Supreme Court, in the landmark

case of Monroe v. Pape,]5 established guidelines by which state
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prisoners could seek redress in federal courts for alleged vio1a-
tiphé of ‘their civil rights by prison officials. This decision
was based on the federal Civil Rights Act of 1871, which enabled
citizens to file suit against anyone who, acting ''under color of
any statutes, ordinance, regulation, custom or usage, of any state
or territory, subjects, or causes to be subject, any citizen of
the United States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or immunity secured

by the constitution and laws. . m“]e

The 1961 Supreme Court
decision has had a considerable effect on our state correctional
systems. 1t has paved the way for ""class action' suits by means
of which groups of inmates may seek an injunction of ''declaratory
relief'" to stop correctional practices that violate their consti-
tutional civil rights.

Two other types of suits against correctional administrators
and employees have occurred with increasing frequency in the ]9705.]7
The first of these is the suit for personal damages. This kind of
suit charges negligence on the part of a correctional employee or
administrator in the performance of his official duties. The
number of these suits has incréaSed so markedly in recent ysars
that many correctional employee organizations have developed special
legal defense funds to pay for the legal representation of correc-
tional employees subjected to suits. The second type of suit on

the increase is the writ of habeas corpus. The increase has

resulted partly from a change in the use of such writs. They are
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currently being used not onlyfto cha1ienge the legality of an
inmate's continued confinement but also 'to challenge the legality
of the conditions under which the prisoner is confihed.

Court decisions of the 1970s have affected almost every aspect
of the operation of state prisons; Courts ‘have dealt with such
matters as ovekcrowdiﬁé, standards for medical.care, and the avail-
ability of recreation and rehabilitation programs. Federal courts
have issued decisions protecting inmates' rights to due process at
prison disciplinary hearings. In the case of Wolff v. McDonnell,
the court ruled that an inmate should be given advance notice of
disciplinary hearings, a written statement of the evidence, the
right to call witnesses and to present documentary evidence, the
aid of a '"counsel substitute" in complex cases, and an impartial

d.]8

disciplinary boar Decisions similar to this one occurred in.

several federal courts during the early 1970s and have had a major

impact on the opefation of correctional institutions.

Correctional employees have resented many of the courts'
actions, judging them to be inappropriate intrusions inte the
opefation of correctional institutions. Freqﬁently this resentment
has caused the employses to become dissatisfied with, and alienated
from, their administrative superiors, who have been charged witn
implementing court decisions that the employees believe work
against theijr best interests. Employee groups have disliked‘sevéral
of the court-ordered practices .in disciplinary hearings, such as the

inmate's right to call a correctional officer as a witness, the
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need for written discipiinary reports before certain specified
deadlines, and the inmate's ability to use an attorney or "attorney
substitute! to defend him before a disciplinary board even if the
complaining officer has no such legal assistance. According to
correctional emp]oyees, such decisions have contributed to an
increasing breakdown in prison discipline. Whatever the validity
of this assertion, correctional staff beiieve that these court
decisions have shifted the balance of power within instftutions
away from the staff and toward the inmates. This be%fef has
certainly contributed to the recent activism among the employees
in correctional institutions.

One reflection of this new activism is that correctionai
employee organizations have.recent]y assumed a more aggressive
posture in the state and federal courts. They have used the courts
in attempting to change administrative policies. Two instances of
this new, more aggressive use of the courts were cited at the
beginning of Chapter 1: the case in New York State in which
correctional officers filed suit in federal court against over-
crowding in the state prison system, and the case in California
in which officers filed suit in federal court against the affirma-
tive action policies of the California Department of Corrections.

The federal courts, in their attempts to alleviate problems
in correctional systems, have frequently created new problems.

A much-publicized example of this wa§ the 1974 ruling by Judge Lasker,

of the U.S. District Court for the Southern District of New York,
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that the conditions in the Manhattan House of Detention, commonly
referred to as the Tombs, were so ''dismal'' and shocking as to
"manifestly violate the constitution."!9 The Jjudge's remedy for

the constiEutional violations was either a substantial renovation
of‘the jail or the closing of the jail to suspects awaiting trial
éfter 10 August 1974. The city pleaded ''‘physical inability to
commit itself tc a comprehensive plan to restructure the institu-
tion,' and appealed the District Court's ruling. The Second Circuit
Court affirmed that conditions 'at the Tombs were unconstitutional
and remanded the case to the District Court 'for further consider-
ation, in light of this opinion, of the relief to be granted."

The Tombs was soon closed, and the pre-trial detainees were moved

to New York City's correctional institution at Rikers Island. This
move created numerous logistical problems in connection with those
inmates who had to be transported between Rikers lsland and the
court proceedings in downtown New York. And the difficulties
invofved in traveling from downtown New York to Rikers Island caused
considerable inconvenience for attorneys and families who wished

to visit the inmates. Nor did the move appreciably improve the
inmates! living conditions. They had left the deplorably over-
crowded Tombs, bgt only to enter Rikers lsland, where the facilities
iwere unsuitably designed to serve as a pre-trial detention jail

and were dangerously overcrowded even before the addition of the
new arrivals.

Clearly, adequate legal safeguards are needed for the inmates
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in our correctional institutions. In the Tong run, court decisions
on these matters may help to preserve the freedams in éur socieity
and to develop more humane correctional institutions.’ In the short
run, however, the decisions, alfhough increasing prisoner rights,
have intensified many of the problems in the nation's jails and
prisons. They have stirred up resentment between inmates and correc-
tional employees, and have contributed to the alienation of correc~

tional employees from correctional management.

Legislation

A second important factor affecting corrections in the 1970s
has been the legislation and executive orders enacted by federal
and state governments to deal with affirmative action, occupational
safety and health, and fair labor standards, Correctional adminis~
trators have been obiiged to develop affirmative action programs
consistent with the Civil Rights Act of 1964 and with state and
federal executive orders regarding affirmative action and non-
discrimination in employment. The task of implementing such programs
has been difficult and has often arouéed conflict.

Minority-group prisoners constitute a remarkably large percen-~
tage of the prison population, much larger than the percentage of
minority-group citizens in the sdciety as a whole; aéd yet the
employees in correctional institutions have been predominantly

white males. In an October 1969 publication, the Joint Commission

on Correctional Manpower and Training set forth a profile of the

27



line workers within our correctional institutions.20 The profile
indicated that in adult correctional institutions 95 percent of
the employees were white and 95 percent were male. Amoﬁg first-
line supervisors and correctional adminfstrators, the dominance
of white males Was even greater--99 percent among supervisors and
100 percent among administrators. Although all these percentages
are changing in some jurisdictions, notably in California, most
of our correctional systems have not come close to reaching the
goal of hiring enough minority-group employees to reflect the
minority-group representation in American society as a whole, not
to mention the minority-group representation in the correctional
institutions.

Two factors have tended to make the implementation of affirm-
ative action guidelines an especially difficult task. The first
is the tight financial squeeze in government. This has caused
a slowdown in hiring, and in some places--in New York City, for
example--has led to the laying off of correctional personnel.
Since the last people hired tend to be the first ones fired, the
newly recruited minority employees tend to be laid off in dispro-
portionate numbers. The second factor working against affirmative
action has been the opposition of the correctional employee
organizations, which are dominated by white males. These groups
resist affirmative action not only because of whatever racial
prejudices their members may harbor, but also because the enforce-

ment of affirmative action guidelines would inevitably make-it
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msrewdifficu]t for white males to be hired and promoted.
Affirmative action programs for women have also.complicated

the operation of correctional institutions. Facing increased

pressure to hire women for positions at male institutions, correc-

tional administrators have tended to place female correctional

officers in positions that would not bring them into contact with
the male inmates. Male correctional officers, attempting to get
away from the dangers of inmate contact, are becoming increasingly
resentful over the fact that female correctional officers are
frequently given what are considered the best institutional jobs.
The conflict over affirmative action has intensified ‘e
hostility between correctional employees and management, thus
bringing about greater activism on the part of employee organizations.
Here, again, the administration, charged with implemanting a
judicial or legislative order, has no choice but to act in a way
that provokes the resentment of the correctional staff. In Calif-
ornia the affirmative action program has become perhaps the greatest

i

source of discontent aﬁong correctional employees. i+ js no wonder,
then, that the California Correctional 0fficers Assc. ation has
filed suit to change the program.

Another piece of federal legislation that éffects correctional
institutions is the 1970 Occupational Safety and Health Act, commonly
referred to as OSHA, which Congress enacted in an attempt to protect

the safety and health of American workers. OSHA currently applies

to aboyt three-fourths of the civilian labor force--approximately
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60 million employees. ln addition, special provisiohs of theﬂact
pertain to 2.7 million civilian employees of the federal govern-
ment and about 10.4 million state and local employees throughout
the nation.?! Although the act does not establish federal ocCupa—
tional safety aﬁd health programs for state employees, it sets
forth conditions whereby states may receive federal matching grants
for both planning and operating sfate—administered OSHA programs.
OSHA programs have been established in many states. In both
California and Washington, fbr example, state officié]s have been
called in to inspect state correctional facilities for the violation
of OSHA standards with regard to fire protection, means of egress,
walking and working surfaces, and the handling of haiardous materials.
Correctional employee organiiations, concerned abouf correctional
officers' safety, are beginning to understand that OSHA can be
useful in the development of safer working conditions. The organiz~
ations are likely not only toc use OSHA inspectors to maintain safe
working conditions of the kinds already mentioned, but also to
press for OSHA standards regarding protective clqthing, pommuni-
cation devices, renovations increasing prison security, and increased
staffing to help protect correctional employees from inmates.
In the past, many such improvements in Safety standards for the
employees led to disadvantages for the prisoners. The prisoners
were given less time outside their cel]s;‘they were allowed to-
move to fewer places in the prison; they were permitted fewer visits

from their families; during the visits, there was less time for

30



personal contact between inmates and families; and so on.

A third piece of federal legislation affecting correctional
agencies is the 1974 amendment to the Fair Labor Standards Act
(FLSA) which applied the act to units in state and local govern-
ment. One important provision was that criminal justice agencies
were required to pay employees for overtime work rather than reward
them with special time off. Although the U.S. Supreme Court, in
June 1976, ruled the new FLSA amendments unconstitutional, the
legislation had already caused many correctional agencies to change
administrative procedures and to increase expenditures for wages.
In some jurisdictions, collective bargaining agreements have been
negotiated which include overtime provisions in conformance with
FLSA. Thus, regardless of the Supreme Court decision, the effects

of FLSA may continue to be-felt in many correctional agencies.

Government. Reorganization

Another developmgnt affecting corrections in the late 1960s
as well as the 1970s has been the reorganiéation of state govern-
ments, particularly the trend toward subordinating corrections to
a larger ''super-agency.'" Frequently, in such states as Washington,
California, Massachusetts, and Wisconsin, these super-agencies
have administrative responsiblity for’the departments that provide
social, health, and correctional services. In Massachusetts, for
example, the newly created Executive Office of Human Services

consists of the departments of correction, parole, youth services,
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mental health, mental retardation, public health, and welfare,
and the 5tate's rehabilitation commission. ' Under these new circum-
stances, no longer does the sfate's director of corrections‘report
directly to the governor. Instead he reports to the head of the
new Office of Human Services. Often the administrators of these
new agencies know more than the typical correctional administrator
abdut the interre]ationshfps among the various socfa] services.
Such administrators see corrections not only as a part of the
criminal justice system; they also see its implications in such
matters as public health, mental health, education, vocational
training, and welfare.

One effect of the new super-agencies, and the closer relations
among the various social services, has been fear and resentment
on the part of the typical line correctional officer, who senses
.that the gstab]ishment of super-agencies may result in a loss of
his prestigé\and authority. Whereas the correctional institutions
were once the domain primarily of correctional officers, the new
scheme has brought in greater numbers of teachers, vocational
instructors, case workers, doctors, psycholcgists, and so on.
Moreover, the line officer has anticipated greater difficulty in
obtaining promotions. In the past, he has competed only with
other correctional officers in his efforts to advance from the
position of cell-block correctional officer to the custodial super-
visory positions and then perhaﬁs to the positiﬁn of superintendent

or commissioner. But in the new super-agencies responsible for
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a variety of social services, the more advanced positions may
require an education of greater depth and breadth than that which
the line officer has received; and in his attempts to reach the
advanced positions, he may now have to compete with well-educated
professionals from the other social services.

Correctional employees have rgsented another effect of the
new super-agencies. Because of their involvement in a variety of
social services, the new agencies have bolstered a trend first
evinced in the late 1960s and the early 1970s, the trend toward
deinstitutionalization and the development of more comnunity-baséd
services. Examples are the communfty half-way houses for the
mentally regarded; the decriminalization of alcoholism in many
state; and the development of community detoxification centers;
and the establishment of small community correctional facilities
and programs that permit inmates to engage in vocationél and
educational activities in the ;ommunity. Employees in the correc-
tional institutions, believing this movement away from institutional
care to be a threat to their jobs, have become increasingly vocif-
erous in their denunciations of sucE programs. The American
Federationqof?State, County and Municipal Employees has published
a pamphlét agtackihg deinstitutionalization with the argument that
it forces clients into community-based programs that are often
inferior td the institutions from which the é]ients éame.22

Whatever the merits of deinstitutionalization and the develop-

ment of a wider range of social services within the state prison
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syétems, the fact remains that these programs have been yet another
cause of the increased alienation of correctional employees from
their administrators. The programs4have also contributed to the
growth of organizaiions desighed;to protect cortrectional employees .
from what the employees erw as threats ﬁo their jobs and tHeir -
chances for promotion. In attempting to guard against such threats,
these employee organizations have opposed community-based programs
and»supportéd the custodial approach in corrections. Indeed, in
some collective bargaining agngements, one finds prqhibitions against
the development of community-based programs and the use of.sernges,
from private vendors if these actions might eliminate positions of
tasks traditionally allbtted to civil service personnel within
the institutions.23

1t should be noted that because of the increased debate over
theories of crimfnal justice and because of the desires of newly
elected officials to reorganize their governmental structures into
clusters more receptive to their directions, numerous attempts
ha?e been made to move correctional institutions out of the new
super-agencies responsible for afli social services. In Massachusetts,
for example, within the last three Years several pieces ofuiegis;
lation have been introduced in an effort to create a separate
corrections agency reporting dirett]y to ;he governor or to move
corrections ‘into the public safety'égenq& that supervises state
police. In Florida, recent legislatfon has removed correctional

institutions from the humzii services agency and placed them in a
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correctiahg super-agency consisting of all state correctional
agencies and reporting directly to the governor. In 1973, Kéntucky
moved all adult correctional agencies into the state's department
of justice, which reports to theiattornewiééﬁéral, an e?écted

officer not responsible to the governor.

The Fiscal Crisis in Government

| A fourth factor affecting corrections in the 1370s fs the
fiscal crisis in government. Although inadéquate budget allocations
have been a problem for correctional adminisératorsvfor many years,
the current fiscal restraints in cokrections have not only contri-
buted to ihe inadequacy of total budgets, but have also intensified
the conf!ict§ over program priorities. Since its inception in the
late 1960s, the Law Enforcement Assistance Administration has made
available to state correctional systems millions of dollars in

federal funds tec assist in the establishment of innovative correc-

‘tional programs, with special emphasis on community corrections.

These funds;Ahowevqr, are made available'fpr ﬁo more thgh a ghfee_
year period, aftef which time state governm;pts aré’rquirgq tq
assume the cost of funding ;ﬁe new programs; in the pré§ant bud~-
getary crisis; cqrrectiqnal aqministrators are asked ;E'make hard
decisions about whetﬁer'to termihate or curtail the new commqn?;y
programs or to a]chafg les?‘mqney to correctional institutioﬁs 
in a time of rising inmate populations.

Faced with such conflicting demands, one solution for the
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correctional administrator has been to-real]oééte institutional
personnel positions to the anundéd pfograms and td fill the
vacafed institutional positions through the use of overtime. The
use of overtime in this manner can significantly increase correc-
tional officers' take-home pay and yet not necessarily show up in
the department's annual budget request. vAlthough most departments
df‘correction submit annual budget requests that include some funds
for overtime pay for emergencies such as priSOnef escapes and riots,
these requests normally do not approach the‘actual magnitude of
today's overtime payments; and supplemental and emergency budgets
~are often required. The major increase in the payment of overtime
to correctional employees has occurred in the 1970s and has resulted:
from previously mentioned budgetary factors, various collective
bargaining provisions, and the Fair Labor Standards Act. Overtime
payments in the Pennsylvania Bureau of Correction increased from
$1.53 million in fiscal year 1971=72 to $3.99 million in fiscal
year 1974-75. In New York City in 1975, overtime payments to
correctional employees were running at the rate éf $6 million per
year out of a total departmental budget of $91 million.

Thus today's correctional administrator has become a public-
sector entrepreneur in his attempts to balanée the continual pressures
for incredsed expenditures on pe?sonne] (particu}arly‘correctional
officers) and the demands of various other programs. - The rise in
prison populations, the public's call for a harsher correctional

philosophy, and the correctionzl officers' demands for increased
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staffing and wages result in a decrease in resources.available
for any programs or activities beyond the most rudimentary forms

of custody and care.

Inmate Activism

Activism among inmates has increased in the 1970s. it has
appeared in the form of hunger strikes, work stoppages, and riots,
but has taken more sophisticated forms as well. With increasing
frequency, prisoners have sought to use the judicial system to
change practices in the correctional institutions. The 1970s have
also seen the emergence of prisoner crganizations (such as the
National Prisoners' Rights Association), which often insist that
prfsonerskshould have the right to bargain collectively because
prisoners are employees of the state. In Michigan, New York, and
Massachusetts, prisoners' '"'unions'' have sought to be recognized
as the prisoners' official representatives and to be given all
the rights provided by the labor reiations laws. In Mfchigan‘the
public employee relations commission acdepted the argument that
prisaners are, in fact, public employees, but dismissed the

prisoners! petition to be classified as public employees for the

purposes of collective bargaining, asserting that as state employees

the prisoners come under the jurisdiction of the civil service'

24

commission rather than the public employee relations commission.

In-both Massachuéetts and New York the public employee rela~

tions commissicn dismissed the prisoners' petitions.  In 1973,
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‘however, the lieutenant-governor of Massachusetts signed‘a declara=
tion that the National Prisoners' Rights Association was the official
representative for prisbners at the Walpole Correctional Institution,
the commonwealth's maximum security prison. Soon afterward, ;epre-
sentatives of the prisoners' union, the correctional employees'
union, andfthe commonwealth's department of corrections sat down to
negotiate agreements on certain questions regarding living and
working conditions.

On the whole, correctional employee organizations as well as
correctional administrators have looked with disdain on the "unioniz~
ation'' of prisoners. It is difficult to predict to what extent
unionization and collective bargaining for prisoners will become
more widespread in the future. However, the development of prisoners'
unions and the ensuing bilateral or multilateral collective bargaining
would certainly have fTar-reaching effects on the operation of state
prison systems.

A matter related to collective béfgaining for inmates is the
current experimentation with inmate grievance processes, which,
under some proposals, end in binding arbitration. Experiments of
this kind are currently taking place in California, Wisconsin,
Maryland, and the Federal] Bureau of Prisons. . In California, where
inmate grievance procedures have been instituted in the Ca]iforﬁ}a
Youth Authority, employee organizations have demanded that their
own grievance procedures be improved.

It .is important to note that the recognition of prisoner

organizations and the development of prisoner grievance procedures
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are’ frequently interpreted’by correctional emplo&ees as an admin~
istrative decision shifting the balance of power in the inst{tutions
away from the prison employee and toward the prisoner. This belief
is yet another source of_the'digsatisfaction among correctional

employees which has béen ment foned frequently in this chapter,

Summary

Correctibﬁa] institutions, then, are going through turbulent
changes in the 1970s. They have been scrutinized by the public
and sharply questioned as to their effectiveness. Prison popula-
tiéns have increased so abruptiy that new overcrowding has been
added to old. Court decisions have had a considerable effect on
the operation of the institutions. Federal and stage legislation
in such matters as affirmative action, occupational safety and
health, and fair labor standardé has affected the institutions just
as strongly. Inmate activism is threatening to complicate insti-
tutional operations even further. And all this is taking place
in a time of financial crfsis and budgetary constriction. Faced
with these grievous difficulties, the American correctional system
seems dangerous]y close to losing mest of its newer methods of
preparing men and women for release and will perhaps revert to its
custodfal role of doing little else for prisoners besides keeping
them imprisoned.

Meanwhile, another factor has entered the situation: new

problems in labor relations. The increasing unionization of employees
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in the public sector has led to new unionization among correctional
employees.  And the burgeoning labor movement in corrections i;ﬂ
affecting the system in all its parts. Jn‘this chapter we hav;'
examined  the interaction between correctigﬁél employees and other
forces in the correctional system during the 1970s. Ia the next
chapter we will trace the origins and growth of correctional

employee organizations, and will then discuss the form these

organizations have most recently taken.
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3. The Rise of Correctional Employee Urionism

Organizations of correctional employees are not entirely a
recent phenomenon. In the early 1900s, for example, there was a
Prison Keepers' Association in the New York City Department of
~ Co;rections. Its membership consisted of employees who would now
be referred to as correctional officers. It was essentially a
social and fraternal organization. As such, it was similar to the
early police organizations formed between 1890 and 1915, which
lobbied with employers for increased wages, provided welfare
insurance and death benefits, and offered members the chance to
engage in social and fraternal activities.! Social and fraternal
organizations of correctional employees, which often included
supervisory and management personnel as well, were not uncommon
in state correctional systems during the first half of-this century
and during the 1950s and 60s.

Today, however, such anachronistic groups survive mainly in
a few Western and Southern states in which collective bargaining
for state employees has not yet been achieved. In most states
correctional employees belong to, and are represented by, state
employee associations, state and national law enforcement organiz-
ations, and national labor unions. To achieve what their members
demand, these employee groups use a broad spectrum of activities,
ranging from coliective bargaining td ;aiitica] lobbying to job

actions.
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This shift from fairly docile social and fraternal organiz~
ations to activist labor groups has occurred mainly since the late
1960s. In certain jurisdictions, however, the shift occurred
earlier. In the 1930s, in Connecticut, correctional personnel were
organized by a national labor union--the American Federation of
State, County and Municipal Employees (AFSCME). In other jurisdic-
tions--in New York and Washington, for example--AFSCME made inroads
into state agencies and, as early as the mid-1950s, added correc-
tional employees to its membership. But labor unions such as AFSCME
did not at that time have the right to represent their members in
collective negotiations. Their chief activity was to lobby within
the political structure to bring about collective bargaining, civil
service systems, and better wages and retirement benefits, 1In 1960,
for example, the Washington Federation of State Employees, an AFSCME
state council, helped to draft and pass’a ballot initiative calling
for a merit system for state employees.

The first correctional employee organization to enter into
formal collective negotiations with an employer was the Correction
Officers' Benevolent Association, which represented correctional
officers in New York City. in the late 1950s this organization
represented. its membership in negotiations with the city on a broad
range of contract issues,‘including wages., But such occurrences
were unusual at the time. The movement toward unionization and
collective bargaining for correctional employees’did not grow

strong until the. 1960s. Its increasing strength was a result of
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the rapid growth of public-sector unionism in that decade.

The Rise of Unionism in the Public Sector
The rise of public-sector unionism in the 1960s is an impor-

tant chapter in the history of labor in the United States. Although

non-farm workers in the private sector have had the right to organize

and bargain collectively since the passage of the National Labor
Relations Act in 1935, no public employees were granted that right
until the 1950s.

In 1958 Mayor Robert F. Wagner of New York City issued an
executive order that permitted public employees to '‘participate,
to the extent allowed by law, through théir freely chosen repre-
sentatives in the determination of the terms and conditions of
their employment.“2 The order stated that the city government would
“"further and promote, insofar as pcssible, the practice and proce=-
dures of collective bargaining in accordance with the patterns
prevailing in private labor relations.'3

Mayor Wagner's executive order was the harbinger of a rash
of executive orders and pieces of legislation enacted during the
1960s and 7&s to grant public employees the right to bargain
collectively. In 1959, Wisconsin became the first state to enact
legislation of this kind; it did so by passing a statute requiring
municipalities to negotiate with their employees. In 1962
Piresident Kennedy instituted Executive Order 10988, making it

federal policy to grant recognition to unions of federal employees
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and to permit suéh unions to engage in collective bargaining.

Not only did this order stimulate federal employees to become
organized, but it also increased the agitation for collective bar~
_ gaining for employees of state and local governments.

Between 1960 and 1970, more than twenty states enacted statutes
requiring public employers to negotiate with representatives of
public employees. The legislation varied markedly from state to
state with respect to the employee groups covered and the bargaining
rights granted. 1In some jurisdictions——such as New Jersey, Massa-
chusetts, and‘Washington-—state employees WQ}e granted only a partial
right to collective bargaining; they were prohibited from bargaining
over wages. But the dominant trend has been for states to enact
compr@hensive labor relations laws covering all groups of public
employees~-state, county, and municipal--and requiring collective
bargaining over such matters as wages, hours, and other conditions
of employment.

The proliferation of such legislation during the 1960s acted
as. a powerful incentive to the urians and associations that were
trying to organize public empieyeés. The number of public employees
belonging to these groups more than doubied during. the 1360s,
increasing from little more than 1 million in 1960 to 2.2 million
in 1968.4 And the rapid increase has continued. in the 1970s.

In the early 1970s, additional states enacted legislation
granting public employees the right: to bargain collectively. And

several states that had already enacted such legislation introduced

46



important modifications.

1972. Kansas changed its collective bargaining laws to include
state employees. Nebraska did the same, and went even further than
Kansas by authorizing collective negotiations regarding wages.
Wisconsin passed legislation allowing state employees to bargain
over wages. Rhode Island wfdened the scope of bargaining for state
employees by permitting negotiations over wages and by removing the
merit system as an impediment to bargaining. Alaska changed its
laws to grant public safety employees a limited right to strike and
other state employees an unlimited right to strike.

1973. In 11inois a governor's executive order authorized

collective bargaining for state employees. Montana granted state

and local employees the right to bargain collectively. Massachusetts

scrapped its collective bargaining law and passed a new comprehensive

law covering all public employees and permitting riegotiations over
wages. - Oregon repealed foui separate collective bargaining laws
and replaced them with a comprehensive law covering all public
employees.

1974, The trend continued. Florida, Connecticut, and Indiana

passed comprehensive laws covering public employees. Maine enacted

a statute establishing collective bargaining for state employees.

1975. By the end of the year, 50 percent of the states had

enacted either legislation or executive orders instituting collec-
tive bargaining for state employees. Several other states had

" established meet-and-confer procedures. Eighteen state governments
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had enhtered into collective bargaining'agreements covering correc-
tional employees. And such‘étates as Connecticut, Indiana, Florida,
and Maine were imblementing legislation that would eventually Jead
to co]iective bargaining agreementsjfor correctional personnel.

Tﬁe trend, however, is not clear. Across the nation, public
émployee unionism is coming increasing!y under attack. Recent
government employee strikes have increased public reaction against
~public-sector collective bargaining. The 1975 strike by police
in San Francisco, for example, aroused such public hostility through-
out California that a comprehensive collective bargaining law for
state, county, and municipal employees will not be enacted in the
immediate future.” In addition, the economic plight of state and
Tocal governments in the mid-1970s has added to a backlash against
collective bargaining for public employees. Benjamin Aaron, professor
of law and former director of the Institute of Industrial Relations
at the University of California, Los Angeles, recently reported
that “'the current status of collective bargaining in the public
sector is uncertain, the immediate future apbears bleak.!" The
reason, Aaron'says, is 'the chill wind of a depressed economy."
Nevertheless, he be]ieves'that, in the long run, the trend is
toward an increase in public~sector collective bargaining.

Dismal as the overall situation may be , . . it

should not be exaggerated 6r misread. There is

no indication of a reversal in the trend toward

increasing resort to collective bargaining in
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the public sector, although it may be slowing
down in specific areas. . . . What we are wit-

nessing, therefore, is nét $o- much a decline in
collective bargaining in éhe pubiic sector, as
a period of hard bargaining in an environment‘
of severe economic restraint qu increasing

public hostility.®

The Causes of Unionization

As we have seen, the 1960s ana 70s have brought a prolifera-
tion of legislation and executive orders legitimizing the rights
of public employees to oréan?ze and to engage in collective bar-
gaining. But in most places these changes in the law did not in
themselves bring about the unionization and increased activism of
public employees. Other factors were at work. Several of these
have been cbgently set forth by Carl W. Stenberg of the Advisory
Commission on Intergovernmental Relations:

At least eight factors have contributed to this

growth and activism of the public employee

organizations: (1) the inability of an individual

worker in a large bureaucracy to be heard by his

employers unless he speaks in.a collective voice;

‘(2) a growing sentiment within the less mobile,

unskilled, sémi-skilled, and clerical labor force

that concerted organized action .is needed to
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increase their earning power and protect their
rights; (3) a greater appreciation of public
employee organizations of the effecthéness of
collective bargaining techniques used in the
private sector; (L) an awareness among many

unions that their strength in private industry

is on the wane, and that the public service
represents a virtually untapped field for
productive‘organizationa] efforts; (5) the
financial resources and expertise of national
unions in assisting public employee groups to
organize and present their demands to management;
(6) the aggressiveness of public employee unions
which has caused many long-established associations
to adopt a more belligerent stance; (7) the spill-
over effect in stéte and local governments of
Executive Order 10988 which gave strong support

to the principle of the public employees' right

to organize; and (8) finally--and perhaps most
importantly--the "“head in the sand" attitude of
many public employers, rooted in the traditional
concept of the prerogatfves of the sovereign
authority and distrust of the economic, politiéal,
and social objectives of unions--an attitude which

has made the question of whether employee organizations
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will be reﬁognized for the purpose of discussing
grievances and conditions of work with management

7

“the . second most frequent cause of strikes.

All these factors have contributed to the growth of unibnism
and actfvism among correctional employees. = But correctional labor
relations have also been molded by factors peculiar to the field
kof corrections--such as the factors reviewed in Chapter 2: the
controversy over philosophies of correction, the rise in prison
populations, the court decisions pertaining to correctional insti-
tutions, the state and federal legislation regarding affirmative
action and the preservation of safety and health, the budgetary
restrictions resu]tinglfrom the fiscal crisis in government, and
the increase in Inmate activism. An additional factor in correc-
tional labor relations is the nature of the correctional employee's

work.

The Work of the Correctional Emp]oyee

In the United States, most state correctional emplbyees work
in large custodial institutions, or prisons, for adults. The
prisons, frequently located in rural areas, are small communities
that have their own churches, hospitals, schools, industries,
laundries, and food services. Prisoners go to work, participate
in sports, go to schoél, and watch television. They have prison-

operated bank accounts and can make small purchases at a canteen.
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prison usually has ‘its own‘soﬁrce of water, treéts~i£s own sewage, .
operates its own telephone system, generates its own steam and

hot water, and perhaps can generate its own e]ectricity. And it
often produces much of its own food, ﬁ;rﬁicularly vegetables, meat,
and milk,

As in other communitiés, a broad range of occupations and skills
is required of those who perform the essential community servibes.
Doctoré, cooks, industrial foremen, té]ephone operators, electri-
cians; plumbers, truck drivers, and poliéé are but socme of the V
skilled workers required to operate a prison effectively. These
jobs are usually performed by people who are not themselves incar-
cerated. It is these employees who are referred to in this report
as state correctional employees or personnel. Table 3~1 presents
the organization and function chart of a typical state correctional
institution.

In most of the jurisdictions studied for this research project,
the majority of correctional personnel were employed in the so-
called ''custody' or ''security' branch of corrections. The employees
in these cutodial jobs customarily wear uniforms and badges and are
referred to by military ranks. The ranking frequently used in
custody operations refers to the entry~level correctional officer
as a correctional officer, the first-level supervisor as a sergeant,
the second-level supervisor as a - lieutenant, the third-leVel;as a
captain, and the fourth-level as an assistant or deputy superin-

tendent. Mény states are moving away from this paramilitary
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Table 3-1. Organization and Functions of a Typical State Correctional Institution

Training
Officer

Central Administration
Department of Corrections

Superintendent

of

Institution

Administrative

Assistant

Associate Superintendent
Management Services

Budgets and Accounts

Food Service

Clothing and Laundry

Maintenance of Buildings
and Grounds

Canteen

Stores
Purchasing
Personnel Records

Associate Superintendent
Custodial Services

Institutional Security
Guard Forces
Prisoner Discipline
Daily and Weekly
Schedules
Sanitation
Inspections and
Investigations
Contraband Control
Visiting
Inmate Mail

Associate Superintendent Associate Superintendent

Program Services Industries and
' Agricultural Services

Medical and Dental Factories
‘ Services Farms
Education

Recreation

Counseling
Classification
Inmate Records
Religion

(SOURCE: Carter, McGee and Nelson, Corrections in America, 1975)




nomenclature and are referring to the correctional officer ranks

in terms such as correctional officer, senior correctional officer,
and“supervising correctional officer, or correctional officer 1,

2, 3, and 4.

For consistency, this report will use the paramilitary titles
still found in most jurisdictions, referring to custodial‘emp]oyees
as correctional officers, sergeants, lieutenants, and captains. It
must be recognized, however, that not all jurisdictions with this
kind of system use precisely the same ranks. For example, the
New York City Department of Corrections uses only the two ranks of
correction officer and captain; there are no sergeants or lieutenar
On the other hand, Louisiana uses an unusually elaborate system of
ranking: correction officer, sergeant, lieufﬁﬁént, captain, major,
and colonel. Thus, when one analyzes the managerial and supervisory
duties of personnel in the custodial branch of a corrections system,
one must take into account the number of titles in the organiza-
tional hierarchy.

Correctional officers work at many different posts, ranging
from tower guard to cell block officer to mailroom supervisor to
visiting room officer to training officer to transportation officer
to a myriad of other positions. Sometimes correctional officers
substitute as cooks, vocational instructors, and instructors in
industrial shops. But most correctional officers work in the cell
blocks in direct contact with the inmates. These jobs require

round-the-clock coverage--24 hours & day, 7 days a week. As a
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result, the correctional officers remain at the institution when
other personnel have finished their daily work. This is an impor-
tant consideration. It means that in most jurisdictions, during
the daily 16-hour period when the superintendent, his top adminis-
trators, and the civilian workers are absent from the institution,
the shift commander in charge of correctional officers (usually a
lieutenant) is also in charge of the institution as a whole. To
be sure, the institution operates under general orders from the
superintendent and his deputies, but the fact remains that despite
the centralized authority, and despite the large number of non-
cutody personnel in an institution, a custody lieutenant is actually
in charge of the institution for 128 of the 168 hours in the week.
The chain of command in the custodial force is further compli-~
cated by the fact that not all sergeant and lieutenant positions
are truly supervisory. When a sergeant has leadership responsi-
bility, he often assumes the same role as the priVate sector's
lead workers.! The sergeant may be responsible for coordinating
the work of his subordinates, but he lacks essential supervisory
powers., He usually cannot adjudicate grievances among the employees
and he cannot discipline employees or trapnsfer them. Moreover,
many serge ‘nts are not even lead workers. instead, they may b?
assigned to particulariy difficult posts, sucH as the main entrance,
the visiting room, the mail room, or the ''vehicle trap'' that permits

supply trucks to enter and leave.
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Lieutenants are ayéo assigned a wide variety of responsibilities.
As we have said, a lieﬁtenant is frequently in charge of the insti-
tution when the superintendent and his top administrators héve left
for the day. But some lieutenants have less supervisory responsi=-
bility. For example, a lieutenant may become the officer in charge
of a '‘reception unit' cell block or a disciplinary cell block or
may become the officer in charge of on-the-job training.

In cusfbdia] operations; then, it is difficult to tell which
rank corresponds to which kind of work. Within the same rank one
may find an employee with no supervisory responsibilities, & lead
worker with limited supervisory powers, and a true supervisor.

This complex pattern of job classifications and descriptions
obviously has implications for certafn problems in labor relations--
for instance, the question of how to determine which levels of
employees are eligible for collective bargaining.

"Among correctional employees, the custodial personnel have
been most likely to become activist. In the 1960s and 70s, in
virtually all the strikes carried out by correctional employees
(as oppesed to more general strikes by state employees), the actions
were instigated primarily by custodial personnel. Frequently
these employees are represented by employee organizations separate
and distinct from those that represent other correctional employees.

Correctional institutions provide not only for the custody .
of offenders but also for their care, education, énd treatment.

Thus the institutions contain a great many employees not engaged
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in custodial work. Some of these employees belong to occupations
found in other state and local government agencies as well as in
the private sector. This is true of employees in clerical, culinary,
and maintenance work and those in the various skilled trades. What
distinguishes these employees from similar workers in other agencies
is that because they work in correctional institutions they must
come in contact with inmates and possibly must supervise inmates;
therefore they must do their work under the special constraints
resulting from the need for security. In most states that permit
public-sector collective bargaining, these employees belong to the
employee organizations that represent their counterparts in other
state agencies. In a few states, however, such as lllinois, most
of these employees are included in the same bargaining unit as
custodial employees. Later we will discuss the advantages and
disadVantages that this arrangement leads to for both management
and employees.

Another group of employees in the correctional institutions
belong to the ''treatment' or ‘''program' staff. These employees
are specialists: academic and vocationé] teachers, case workers,
chaplains, and medical and denté] personnel. They have clearly
had more education than custodial employees. According to a reporf
published in 1969, only 7 percent of custodial correctional employees
(excluding supervisory personnel) had graduated from college,
whereas 83 percent of the program staff had received baccalaureate

or advanced degrees;8 Program personnel generally belong to
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employee organizations that représent their counterparts in other
state agencies. Thus, for the purposes 6F collective bargaining,
the teachers in a correctional institution might well belong to
an employee organization that represents the teachers employed

in all state agencies.

It is interesting that although program staff have typically
received much more education than correctional officers (whose
educational requirement is almost universally a high school diploma
or its equivalent) and must perform tasks that bring them into
close contact with inmates, these facts are usually not reflected
in institutional pay scales or special early retirement benefits.
On the average, progrém staff have fallen behind custody personnel
in pay increases in the 1970s; and in many jurisdictions the take-
home pay of teachers, case workers, and counselors is lower than
that of correctional officers. In Massachusetts, for example, by
lobbying with the legislature, the custodial staff has achieved
significant salary increases during fhe last five years. During
that period the starting salary for correctional officers has
moved from two 'pay grades'' below to two ''pay grades' above that
of institutional case workers, vocational instructors, and teachers.

It is important to stress that custodial staff and program
staff are often in conflict. The organizations representing the
two types of employees are often in sharp disagreement regarding
the basic objectives for correctional institutions and programs..

The tension between. the two groups arises not only from differences
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in education or in theories of correction but also from the keen
competition for equfpment, space, personnel, and money. In the
early 1970s, treatment and education programs received more atten-
tion and greater resources than ever before in the history of
American corrections. Now, however, for reasons already discussed,
this trehd seems to have been reversed. A growing disillusionment
with treatment and education programs has been one factor in the
reversal, but surely another factor has been the increasing power

of custodial employees.

The Uniqueness of Correctional Labor Relations

The conflict between custody and prdgram staffs is one feature
vhat makes correctional labor relations different from those in
most other government agencies. Although most agencies experience
conflicts between management and employees, between professional
and non-professional staff, between younger and older workers, and,
increasingly, between white male workers and racial-minority and
women workers, corrections has an unusually intense combetition
between the employees in different job classifiéations. As we
have seen, custodial and program staffs frequently disagree, not
only about methods but alsc about objectives. They disagree, for
example, about the basic issue of whether the primary purpose of
a correctional institution should be to punish or to rehabilitate.
Moreover, the two groups compete for funds--especially when funds

are scarce. They disagree about which of ‘+he two groups should
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receive pay increases and special retfrement benefits. And some-
times their disputes over money stem from disagreements about
priorifies and programs. If funds are available, the custcdy staff
might wish to hire more custodial personnel and strenélhen security,
while the program staff might prefer new hospital equipmeﬁt pf a
new vocational program.

None of this means that custodial and program staffs are unéb]e
to cooperate. It does mean, howevef, that between the two groups
there is considerable tension, an intraorganizational conflict of
a kind rarely found except in correctional labor relatfons.

Another factor contributing to the uniqueness of correctional
~labor relations is the fact that most correctional staff have super-
visory responsibilities. Even if they are not responsible for the
supervision of other state employees, they are often responsible
for ﬁhe supervision of inmates. At times the supervision is simply
custodial, but at other times it entails overseeing and directing
the inmates while they work. The work may be the upkeep and repair
of the institution, or it may take place on the farm, in the kitchen
or cafeteria, or in an industrial shop. So frequently do the inmates
perform such tasks that, as we have mentioned, groups of inmates
have petitioned labor relations boards to be classified as state
employees.

Yet ancther factor adding to the uniqueness of labor relations

in correctional institutions is the continual threat of yiolence.‘

In the close confines of a prison, this threat increases significantly
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the anxiety and emotional strain among correctional employees.
Their anxiety has been intensified by the rapid changes correc-
“tional institutions havé undergoneg in the 19705. Perhaps the
severe emotional Qtress experienced by correctional employees has
caused some of the surprising demands the employees have made at
the bargaining table. During a strike at the San Francisco County
Jail in 1975, correctional offfcers insisted that they would not
end their strike uniess, during working hours, every officer was
provided a bulletproof vest. Yet a bulletproof vest would actually
do little to protect a correctional officer. Clearly, the best
protection against gunfire is to tighten security procedures and
bar illicit firearms from ﬁhe institution. But if the correctional
officers at the San francisco County Jail did not analyze this
matter as thoroughly and objectively as they might, perhaps the
reason was that their anxieties over the dangers involved in their
work made them ready to propose almost any solution that might
conceivably ensure their safety. On the other hand, it may also
have been an attempt to impress the public with the dangerousness
of their jobs. The present research project did nat é]ose]y study
the effects of on-the-job stress on the demands of,éorrectiona]
employee organizations, but the subject deserves to be £horoughly
investigated in the future.

Emotional stréss affects correctional personnel in other ways
as well. It often seems that corre;tional persorinel need more

time off for disability than other state employees. I[n 1975, in
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New York Staté, correctional empfoyeeé' tfmé off for disability
was 300 percent higher than the state average.9 Some of this time
off resulted from on-the-job accidents; but 60 perceht of the
disability leave in this period resulted from heart, emotional,
or drinking problems, all of which are frequently associated with
severe emotional stress. In the states researched, the incidence
of heart attacké among correctional officers js one of the highest
among any group of stite employees. In fact, Pennsylvania legis-
lation has recent]y‘granted correctional employees special benefits
with regard to heart and lung disorders. |

Another factor adding to the uniqueness of correctional labor
relations is the paramilitary decision-making and authority struc-
ture traditionally found in correctional agencies, A paramilitary
structure is not unique to corrections (it appears in police agencies
as well, for example); but its existence in corrections has made
correctional agencies slow to respond to the rapid changes in the
field and to the intense emotional strains suffered by correctional
officers. One result has been extreme dissatisfaction among
correctional officers; but because so many agencies have adhered
to their paramilitary authority structure, this dissatisfaction
has not led to maﬁagement-employee discussions or shared decision-
making but to an increased activism on the part of employee
organizations.

One example of the paramilitary structure in corrections

occurred in the early 1970s, when many correctional administrators
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acted unilaterally to implement orders regarding the extension of

inmates' rights. This occurrence was particularly damaging td

management~employee relations, since correctional officers regarded

the extension of inmates' rights as an arbitrary decision that

threatened the officers' safety. At present, management continues \

to believe that it needs traditional authority in order to manage

the prisons effectively, whereas employees insist that they need

a larger role 'in operating the prisons if they are to protect their '

careers and their safety. ‘
One additional factor in the uniqueness of correctional labor

relations is that the organizations representing correctional

officers wield a surprising amount of political power. Employees

in adult corrections account for less than 2.5 percent of state

emp]oyees.]0

But the political power of correctional officer
organizations comes not only from their activism but from the fact
that in most states corrections has become a much-discussed polit-
ical issue. In the late 1960s and the 1970s, political candidates
and incumbents were increas?ngly taking public stands on one issue
or another connected with corrections. For example, in 1972 and
1973, in Massachusetts, correctional reform was a major political
issue; and correctional officers--by means of public announcements
énd campaign assistance--actively supported those polititians who
openly opposed '‘correctional reform'' and the development of

community-based programs for offenders. One result was that the

correctional officers developed so much political support that
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the gdvernor fired a "Y"reform" commissioner‘of corrections.

The leaders of correctional employee organizations often have
dfrect gccess to political figures. This frequently resﬁlts in
the bypassing of the director of the department of correction.

In New York City, in 1975, after a short-lived riot by inmates

and an ensuing strike by correctional officers over an amnesty
granted to rioting inmatgs,rthe leaders of the Correction Officers
Benevolent Association hegotiated directly with the mayor of

New York rather than with the Department of Corrections or the
city's Office of Employee Relations. The mayor agveed to the
correctional officers! demands for the right to continue carrying
guns while off duty, the hiring of 50 more correctional officers
for Rikers lIsland, and the division into quarters of the 355-foot-
long cell blocks in the Rikers jail to facilitate supervision by
the correctional officers.. The mayor agreed to these conditions,
which entailed grea” expense, éven though other city departments
were laying off. staff and the city was facing bankruptcy.]]

This kind of direct access to political leaders is an impor-
tént element in correctional labor relations and will receive
further discussion in a later chapter. Indeed, all the factors
just reviewed contribute to making labor relations in corrections
quite different from those in other branches of state government,
and the factors will be referred to repeatedly as we continue our

examination of correctional labor relations.
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The Organizations Representing Correctional Employees

Correctional employees in the United States are represented
by four major types of organizatidns: ‘the local independent
correctional emploYee‘association, the state or national law
enforcement association, the state employee association, and the
national labor union. Data from the states studied reveal that
importaht changes in organizational membership tend to occur after
the advent of full-scale collective bargaining. Before the
establishment of collective bargaining, correctional employees
typically belong to a state employee association or an independent
correctional employee organization serving only the correctional
employees in-a particular state; and a great many employees belong
to both kinds of organizations. But in states that have adopted
and implemented legislation permitting full-scale collective
bargaining, the tendency has been for correctional emnloyees to
join national labor unions. Table 3-2 shows the associations and
unions that represent correctional personnel in the sixteen states
studied for this report.

State correctional personnel arekrepresented by a variety
of associations and unions, but the American Federation of State,
County and Municipal Employees (AFSCME) has become the predominant
- force throughout the United States. In all the state systems
studied--with the exception of California--AFSCME represents
some groups of correciional employees. Moreover, AFSCME is influ-

ehtial not only in the jurisdictions studied for this report.
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Table 3-2. Associations and Unions Representing State
Correctional Employees in the Research Jurisdictions -

EMPLOYEE
UNIONS
AND
ASSOCIATIONS
&
Cy
&

STATE
CALIFORNIA
CONNECTICUT X X X ~ X
FLORIDA X
JILLINOIS X
INDIANA X X
LOUISIANA | X
MASSACHUSETTS X X
MICHIGAN X X X
NEW JERSEY X X ; X X
NEW YORK X X
OHIO X X X X X
OREGON X X
PENNSYLVANIA X X
RHODE 1SLAND X X
WASHINGTON X
WISCONSIN X X

AFSCME = American Federation of State, County and

Municipal Employees
SEIU - Service Employees International Union
Teamsters - International Brotherhood of Teamsters, Chauffeurs,

Warehousemen and Helpers of America
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”AFSCME represents groups of correctional employees in virtually
every state that has enacted some form of collective bargaining
legislation. In some states--for example, Massachusetts, Washington,
i1tinois, Louisiana, and Oregon--AFSCME represents correctional
employees engaged in custodial work, program services, clerical
services, and the trades; but, nationwide, AFSCME has gained its
strength among correctional employees chiefly by enrolling custody
personnel--i.e., correctional officers.

As the preceding remark implies, one interesting feature of
correctfonal labor relations is that employees with different job
titles frequently belong to different employee organizations. The
reason lies in the nature of ''bargaining units.' A bargaining
unit is a group of employees represented by a singie employee
organization for the purposes of collective bargaining. How the
employees are divided into bargaining units varies from state to
state. The division tends to resuit from a combination of historical
factors and legislative and administrative decisions. In most
states, correctional employees are placed into more than one bar-
gaining unit, and the units tend to cut a¢ross state agency lines
so that each unit can contain all state employees involved in
similar or closely related occupations. In New York State, for
instance, if we exclude the bargaining units for state police and
university faculty, we find five statewide bargaining units: the
security services unit (which contains correctional officers as

well as other job classifications related to security), the
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administrative services unit, the operational services unit, the
institutional services unit, and the professional, scientific and
technical services unit. (The security services unit is represented
by AFSCME Council 82; the other four units are represented by |
New York State's Civil Service Employee Association.) ‘Emp]oyees
are placed in a bargaining unit on the basis of the work they do,
not on the basis of which state agency they work for. Clerks, for
example, whether they work for the Department of Correctfonal
Services or the Division of Employment, are all placed in the
administrative services unit. One result of this scheme is that
employees of the Department of Correctional Services do not all
be]gng to the éame bargaining unit, but are placed in one or another
of ﬁhe five bargaining units according to the nature of their work.

The nature of bargaining units helps to explain how the
correctional employees in a single agency can be represented by
more than one employee organization. We should add, however, that
the existence of bargaining units is not the only reaspn for this
phenomenon. In states such as California and Michigan, where
state employees are not permitted to bargain collect??ely, and
where bargaining units do not exist, cdrrectional employees may
choose to join a variety of employee organizations. And in both
these states, membership in more than one employee organization
is common:

The complex issues arising from these matters of bargaining

units and multiple representation will be analyzed at greater
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length in Chapter 4. The foregoing brief account of bargaining
units is intended merely to clarify certain points in our dis-
cussion of the organizations that represent correctional employees~-
the discussion to which we now return.

As we have indicated, the four major types of’organizations
representing state correctional employees are the local independent
codrrectional employee association, the state or national law
enforcement association, the state employee association, and the
national labor union. Jack Stieber, Director of the School of
Labor and industrial Relations at Michigan State University, has
discussed the complexity of public employee unionism in the United
States:

The pattern of orgénization among public employees .in

the United States is more complex than the single

form of orgahization that is characteristic of the

private sector. Public employees belong to unions

and associations, which differ from each other

organizationally and structurally, as well as in

their purposes and policies. These organizations

may be further differentiated by the level of

government in which they operate, whether member-

ship is general or specialized, and by national

affiliation. Some organizations are active at

‘only one gbvernmental level~-federal, state, or

local--others at two or all three levels.  Some
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enroll only public employees, while others include
employees in the private sector. Some organizations
are open to virtually all government employees,
others limited to specific occupations and profes-
sional groups. Some unions and associations are
affiliated with the national federation, while

others are independent.]2

When referring to labor unions. that represent public employees,
Stieber makes a distinction between all-public unions, which repre-
sent only employees in the public sector, and mixed unions, those
national labor unions that draw their membership from both the
private and the public sector. The largest all~-public union repre-
senting state employees in the United States is the AFSCME, an
affiliate of the AFL-CI0. The AFSCME membership contains state
and local government employees of all kinds, excepting only teachers
and fire fighters. In June 1976, AFSCME claimed 750,000 members
and reported that its membérship was growing at an average of
1,000 emplovees a week, AFSCME membership currently includes
almost 20,000 of the nation's 75,000 state correctional institution
personnel.

The mixed union draws its members from both the public and
the private sector. The mixed unions most successful in enrolling
correctional employees have been the Service Employees Inter-

national Union (SEIU) and the International Brotherhood of Teamsters,
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Chauffeurs, Warehousemen, and Helpers of America. As of 1971,
SEIU, an AFL-C10 affiliate, had a total membership of 450,000;
approkimately one-third of its members were public emp]oyees.]3
SEIU has established its strength in the public sector primarily
by organizing employees in hospitals, schools, and social service
agencies. In corrections, SEIU draws its members primecrily from
program staff--as opposed to AFSCME, which derives its strength
chiefly from custody staff. Although AFSCME and SEIU have com-
peted in some jurisdictions (such as Pennsylvania) for the right
to represent correctional personnel, in other jurisdictions (such
as Massachusetts) they have formed a coalition in an effort to
represent a majority of the bargaining units for state employees.

The other mixed union that has made a major effort to organize
correctional employees, the lnternational Brotherhood of Teamsters,
Chauffeurs, Warehousemen, and Helpers of America, is the largest
labor organization in the United States. Although the Teamsters
has made some progress in organizing correctional employees,
particularly in California, Ohio and Minnesota, its chief strength
among personnel in the criminal justice system seems to reside in
state and local police agencies rather than state correctional
systems.

Another type of organization interested in representing
corfectional personnel is the state employee association. Such
associations represented public employees long before labor unions

began their efforts in the public sector. Stieber has explained
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the original objectives of the state employee organizations, as

well as their more recent objectives:

A major difference between the history of public
employee organization and private is the existence
of employee organizations before the advent of
unions and collective bargaining in the public
sector. Most of the state and local associations
were organfzed between 1920 and 1950. They were
usually founded in order to start a retirement
system; initiate or protect the civil service'
system; provide such benefits as 1ife insurance,
burial funds, or a credit union; or serve as a
social club. Many associations had overlapping
objectives, and some sought to further ail four
of these goals. . . . In the late 1950s and
1960s, a number of associetions sprang up to
stave off organizing efforts by unions. The
state associations in Connecticut, Oregon, and
Washington represented breakaway movements from
AFSCME. Whatever their origin and initial
purpose, almost all associations now represent
their members. in lobbying in state legislatures,
city councils, ane county boards of supervisors;

many process irdividual grievances; and some
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have u&ﬂV&fied into full-fledged ccllective
bargaining organfzationsak Many provide iow-cost
group insurance, which has served as an important
attraction to members.

Most state associations are affiliated with
the Assembly of Governmental Employees (AGE), a
very loose confederation organized is 1952. In
1969, 32 AGE affiliates, plus four other state
associations, claimed a total of 618,000 members,
about 500,000 of them state empioyees and the
remainder local. During the 1960s, membership
in the state associations increased by 47 percent,
indicating that they have participated, along
with the unions, in the organizational growth
among public employees. The associations are a
varied lot, some espousing the objectives and
tactics of unions, including collective bar-
gaining and strikes, and others continuing to
promote the interests of their members in the
merit system, relying on lobbying and working
through civil service. All associations are
united, however, in their opposition to national

14

unions of public employees.

State employee associations attract correctional employees

primarily in those jurisdictions that have not yet instituted
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comprehensive collective bargaining. In the jurisdictions researcﬁed
for this report, the exceptions to this generalization are New York
State (where the Civil Service Employees' Association represents
all correctional personnel other than correctional officers) and
Oregon (where the Oregon State Employees' Association represents
employees at the Oregon State Correctional Institution). Among
the other research jurisdictions, it is only in California, Indiana,
Michigan, and Ohio--states in which comprehensive collective
bargaining currently is not permitted for state employees--that
state émployee associations‘havé managed to enroll a significant
number of members from among correctional employees. In Ohio, for
example, in 1975, the Ohio Civil Service Employees Association was
the only employee organization that enlisted more than 30 percent
of the correctional personnel in the state.

As more states enact legislation permitting state employees
to bargaih collectively, and as unions become increasingly active
in organizing public employees, state employee associations face
a crucial question: To what degree should they engage in new and
more activist progréms in order to keep their position in the
public-sector labor movement?  In the field of corrections, new
bargaining units will be formed as more states enzble correctional
"employees to bargain collectively. And state employee associations
‘must find ways to attract those new bargaining units if the k
assoéiations hope to retain correctional employees among their

memberships.
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Correctional employees also belong to state and national law
enforcement associations. Recently, in Connecticut, the Inhter-
national Brotherhood of Correctional 0fficers, an affiliate of the
National Association of Government Employees, attempted to organize
correctional personnel in order to represent them under the state's
new collective bargaining legislation. The National Association of
Government Employees (NAGE) at one time consisted almost exclu- ’
sively of employees of the federal government, but in recent years
it has made considerabie efforts to organize employees:in state
and ‘local law enforcement and correctional agencfes. Initially,
NAGE tried to organize correctional officers thrqugh its police\
affiliate, the International Brotherhood of Police Officers. But
a new NAGE organization, the International Brotherhood of Correc-
fiona] Officers, has assumed the task and has recruited a number
of correctional employees in Connecticut, Ohio, and Rhode Island.

New Jersey is another state in which a law enforcement
association has attracted correctional employee membership. For
the purpose of collective bargaining, the state's correctional
officers are repfesented by the New Jersey State Policemen's
Benevelent Association, an affiliate of the International Conference
of Police Associations. It should be noted that the bargaining
unit represented by the New Jersey State Policemen's Benevolent
Association includes not only correctionai officers but also such

other state employees as police officers, motor vehicle officers,



and rangers. This bargaining unit, then, is “horizqntal“ in that
it cuts across agency lires. It includes all state law enforce-
ment personnel except the state police.

Another form of organization to be considered is the correc-
tional employee associafion. Usually a local group not affiliated
with any state or national organization, this kind of association
tends to be a vestige of the correctional employee benevolent
associations that existed primarily before the advent of collective
bargaining in the pub]ic sector., Correctional employee associations
have gained most of their ‘strength in California, ldaho, lowa,
Nebraska, Nevada, and other states that do riot permit collective
bargaining by state employees. In jurisdictions that permit such
bargaining, the two strongest local correctional officer associa~
tions exist in New York City and Rhode Istand. In New York City,
the Correction Officers Benevolent Association has represented
cutody personnel in collective bargaining .since the late 1950s.

In Rhode Island, state correctional officers are represented by
the Rhode Island Brotherhood of Correctional Officers, which
recently affiliated with NAGE but has retained fts local autonomy.
Until 1975, a strong independent correctional employee association.
represented employees at several prisons in Massachusetts, but
in a representation election held in that year, the organization
lost its representation rights to an alliance of AFSCME ‘and SEIU. .
It is questionable whether such independent correctfona]

_officer associations can remain active in labor relations in an
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era of comprehensive collective bargainingﬁfo*state empioyees.
Certainly an ever-increasing number of stat; correctional employees
are being represented by national labor unions. Nevertheless, in
those jurisdictions in which correctional officers are part of a
large bargaining unit and do not feel adequately represented, the
officers may start new local organizations, or revive old ones,

to engage in various forms of activism outside the formal process
of collective bargaining.

One other type of organization represents correctional
personnel~-namely, the professional organization for teachers or
nurses. Professional organizations represent these kinds of
correctional personnel in such states as Minnesota, Pennsylvania,
Washington, Wisconsin, and Rhode Island.  Nationwide, however, this
type of professional association represents a minute percentage
of correctional employees and appears to have little effect on
the operation of state correctional systems or the development of

correctional policies and procadures,

Summary

Although organizations of correctional personnef existed
even in the early 1900s, the movement toward unionization and
activism among correctional employees did not become strong
until the late 1960s. With the enactment of Iegfslation permitting
collective bargaining for state personnel, correctional employees

have shifted their membership from local independent organizations
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to étate employee associations, state and national law enforcement
rorganizations, and national labor unions. 'The principal éorce in the
organization of state correctional personnel, particularly cofrec—
tional officers, has been the American Federation of State, County
and Munfcipa] Employees, which already represents more correctional
personnel than any other organization and continues to grow rapidly.
Several factors contribute to the uniqueness and complexity
of correctional employee labor relations. (1) Prisons are small
communities requiring ﬁany of the services that any other community
would requfre. Thus correctional employees perform many different
kinds of work--policing, teaching, counseling, maintenance, etc.
(2) The two largest groups of priéon emp]oyées--the custodial and
program staffs--re~zatedly disagree over programs and the alloca-
tion of resources. (3) Correctional employees must supervise inmates.
(k) The continual threat of violence adds to correctional employee: '
emotional strain and may contribute to inappropriate collective
bargaining demands and group actions. (5) The paramilitary authority
structure traditionally found in corrections is being challanged
by the rapid changes of the 1970s. (6) Correctional employee
organizations are highly po]iticized‘and wield more political power
than the size of their membership would seem to warrant.
Chapters‘Z and 3 have set forth some of the basic conditions
affecting correctional labor relations in the 1970s. Chapfer L
will survey the legal developments that pertain to correctiogé]

labor relations in the states studied for this report.
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4, The Legal Framework for Correctional Employee
Labor Relations

%

ﬁgne of the states studied for this reporf proyides a special
legaﬁ f%amework for correctional employee labor relations separate
from &hég(provided for state employees in general. The type of legal
fﬁéﬁe@qré;varies from state to state and consists of state statutes,
;Xécﬁtive orders, case law, the policies of civil service commissions,
and the opinions stated by attorneys general. Table 4-1 shows the
current legal framework for state employee labor relations in the
research jurisdictions. |

1t should be’pginted out that when we refer to state employees,
we are referring to people employed by state governments and not
those employed by counties or municipalities. Further, when we

speak of a legal framework for state employee labor relations, we

will not pause to indicate whether the applicable statute refers

only to state employees or to all state, county, andvmunicipal em~
piovees in the jurisdiction.

AS Table b-1 shows, the chief source of the legal frameworks
for state employee Iabor relations has been state legislation. But
this is not the case in all the Jjurisdictions studied. In Michigan,
meet-and-confer procedures for state employees have a legal basis
in an administrative policy statement issued by the Department of
Civil Service in j971.’ (n ll]inois; the legal framework for state

employee collective bargaining is an executive order ‘issued by
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Table 4-1. Legal Basis for State Employees
in the Research States (1976)

STATE
CALIFORNIA X X
CONNECTICUT X
FLORIDA X
ILLINOIS X
‘ INDIANA X
LOUISIANA X X X
MASSACHUSETTS X
MICHIGAN X
NEW JERSEY X
NEW YORK X
OHIO X | X X
OREGON X
PENNSYLVAN IA X
RHODE ISLAND X
WASH INGTON X X X
WISCONSIN X
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the governor in 1973. It should be pointed out that the 11linois
executive order covers only state employees who work for agencies
and departments subject to the governor and thus covers only
slightly more than half of the 117,000 f11inois state employees.

In California, meet-and-confer procedures for state employees are
based on legislation, state personnel board rules, and a governor's
executive order.  Collective bargaining for state employees in
Louisiana is based partly on legislation, but also on case law and
the opinions of the attorney general. Collective bargaining for
state employees in Ohio is regulated by legislation, case law, and
directives issued by the Ohio Department of Administrative Services.
In Washington, the legal basis for state employee collective bar-
gaining resides in legislation, the rules of a merit system admin-
istered by the state personnel board, and a governor's executive
order.

There are disadvantages to any legal framework other than
legislation. In the case of the governor's executive order in
111inois, for example, there are two significant disadvantages.

One is that the executive order applies only to those state employees
within the administrative purview of the governor, thus exsluding
employees under the authority of the attorney general, the secretary
of state, the state treasurer, and the state judiciary. A second
disadvantage is that the governor's order permits state employees
to bargain collectively over wages but the state legislature has

not passed laws of a similar nature. Thus the legislature may vote
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against the wage increases that result from collective bargaining.
This happened in I1linois in 1976. The governor had to ask state
agencies to reallocate funds to pay for the wage increases granted
through collective bargaining.. The I1linois Department of Corrections
was asked to find money somewhere in its 1975-76 budget to pay the
wage increases granted to correctional employees by the collective
bargaining agreement signed in December 1975.

The states we have studied, then, display various forms of
legal frameworks for state employee labor relations. Apparently
the most effective type of framework is one enacted by the state
legislature so that the legislative and executive branches are both
responsible for the planningland administration of collective

bargaining.

Agencies Responsible for Administering Public-Sector Labor Relations

In most of the research states that have established a legal
framework governing labor relations for state employees, the admin-
istrative responsibility resides in-a special labor relations board.
The responsibilities of such boards are judicial in nature; the
boards should not be confused with those state agencies that actually
negotiate collective bargaining agreements with employee organizations.
Instead, the boards perform such tasks as interpreting the relevant
laws, devermining bargaining units, certifying employee organizations,
conducting representation elections, determining unfair labor prac-

tices, and facilitating or providing mediation, fact-finding, and,
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sometimes, arbitration. In ten of the states studied for this
report, state employee ]abof relations are administered‘by such
boards. Some of the boards--those in Connecticut, Pennsylvania,
thde Island, and Wisconsin--are responsible for labor relations
in both the public sector and the private. The remaining boards=--
those in Florida, Indiana, Massachusetts, New Jersey, New York,
and Oregon~-are responsible only for labor relations in the public
sector.

The typical board or commission contains three to seven members
who serve staggered terms of four to six years. In most jurisdictions,
members are appointed by the governor, subject to the approval of the
upper. house of the state legislature. . The criteria for appointment
vary from state to state. In Florida, the only criteria are that
members shall reprasent & cross section of the public, shall be known
to possess sound, independent judgment, and shall not be emplioyed
by any other agency of the state government or by any employee

U New Jersey, however, the commission is composed

organization.
of seven members~--two representing the pubiic employers, two
representing the public employee organizations, and three representing
the general public.2 But although state labor Eelations boards vary
in number of members, length of term, and criteria for membership,

the conditions pertaining to such boards are usually designed to
accomplish two particular goals: the pelitical neutrality of the

board and, perhaps even more important, its neutrality with respect

to both labor and management.
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Table 4-2. Administering Agency
for State Employee Labor Relations

California

Governor's Office of Employer-Employee Relations

Connecticut State Board of Labor Relations |
Florida Public Employees' Relations Commission

ITTinois Office of Collective Bargaining |
Indiana Education Employment Relations Board#*

Louisiana No specific administrative agency i
Massachusetts Labor Relations Commission §
Michigan Department of Civil Service ‘

New Jersey

Public Employment Relations Commission

New York Public Employment Relations Board
Ohio No specific administrative agency
Oregon Employment Relations Board
Pznnsylvania Labor Relations Board

Rhode Island
Washington

Wisconsin

State Labor Relations Board
State Personnel Board

Empioyment Relations Commission

*in Indiana the Education Employment Relations Board is
designated to administer the {ndiana Public Employee
Labor Relations Act.
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Six of the states studied for this report did not have labor
relations boards but put some other government agency in charge of
labor relations for state employees. In two of the states the task
of administration has beenvgiven to boards responsible for civil
service systems:‘ in Michigan, to the Department of Civil Service,
and in Washington, to the State Personnel Board. The use of a civil
service board to administer state labor relafions is problematic in
that civil service systems and public-sector labor relations are
often considered to be in conflict. A 1974 publication of the
California State Personnel Board indicated that comprehensive
collective bargaining for state employees would conflict with the
state's merit system, particularly in such matters as examinations,
certification, appointments, the allocation of positions, and the
estaklishment or abolishment of classes or positions.3 Labor
organizations believe that civil service commissions are hostile
to- the very idea that collective bargaining is an appropriat§
mechanism for establishing terms of employment, especialfy‘Wage
rates. 1In addition, labor organizations often believe that civil
service commissions are biased in favor of management. Jerry Wurf,
President of the American’Federation of State, County and Municipal
Employees, has voiced this opinion: '"The role of the civil service
commission is not regarded by the workers as a third, impartial
party; té most of them, the commission is felt to represent the
employer.”h

Although labor representatives consider civil service commissions
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to be prormanagement, the commissions are usually free from political
intrusions to the same extént as labor relations boards. The criteria
for choosing commission members, as well as the lengths of their
terms, tend to protect the commissions from being motivated by
political concerns.

(n two of our research jurisdictions, however, the agéncy respon-
sible for administering public~sector laber relations can guarantee
neither political neutrality nor neutrality in considering the
interests of labor and managément. The California Office of Employer-
Employee Relations and the |11inois Office of Collective Bargaining
report directly to the govérnor. The officials of these agencies
serve at the governor's pleasure and do not require legislative
confirmation. A situation of this kind has several disadvantages.

(1) It can lead to instability in labor relations, since agency
membership can change as quickly as the governor's whims. (2) It

tends to work against the sharing of responsibility for labor rela-
tions by both the executive and the legislative branches of governmeht.
(3) 1t can allow the agency to become vulnerable to political pressures
‘or to the influerce of labor or management.

In Louisiana and Ohio, no one.agency has been designated to
administer labor relations among state emp!byées. In. Ohio, the
rules governing such matters as representation rights and the
determination of bargaining units are formulated by the Department
of‘Administrative Services.

- Thus, labor relations for state personnel are administered by
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‘various types of state agencies. The most common practice, and

the most advantageous, is to establish an independerit labor relations
board through an act of the state legislature, and to control the
selection and tenure of members in a way that will minimize the
board's vulnerability to influences from politics, labor, or

management.

The Scope of Collective Bargaining

. The term Yscope,'' when used in connection with colliective
bargaining, refers to the range of issues open to employer-employee
collective negotiations. As far as !scope'' is concerned, the
research states can be divided into two categories: those that
permit ''non-wage' collective bargaining and those that permit
"comprehensive'' collective bargaining. !''Non-wage'' bargaining can
deal with most matters except rates of compensation. it can deal
with certain economic matters, however, such as policies regarding
overtime payments.- ‘'Comprehensive" bargaining can deal with almost
all matters pertaining to employment, including wages.

Two of the states studied--California and Michigan—~-do not
permit collective bargaining for state employees but do have a
meet-and-confer process. In California the process takes place at
several levels of state government. For example, a 1971 governor's
executive order indicates that ''a representative of the governor
will meet and confer in good faith with representatives of employee

organizations to arrive, if possible, at a mutual understanding on

88



Table 4-3. Scope of Collective Bargaining
for State Correctional Employees

SCOPE OF

COLLECTIVE

BARGAINING
STATE \\\
CALIFORNIA | X
CONNECTICUT X
FLORIDA X
[LLINOIS X
INDIANA 1 x
LOUISIANA X
MASSACHUSETTS X
MICHIGAN X
NEW JERSEY X
NEW YORK X
OHI0 X
OREGON X
PENNSYLVAN{A X
RHODE 1SLAND X
WASHINGTON X
WISCONSIN | X
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the following matters: (1) the need for and amount of a general
salary adjustment; (2) the total amount of any spécial inequity
salary adjustments; and (3) general employee benefits.“5 The order
~also states that if the meet-and-confer procesé enables the repre-
sentatives of the governor and the employees to reach a mutual
understanding, then a written memorandum of understanding will be
prepared and the governor will urge the legislature to accept the
recommendations expressed thefein. The 1971 executive order also
favors meet-and-confer sessions in the Variéus state agencies for
the purpose of discussing conditions of employment and relations
between employer and employee. In the California Bebartment of
Corrections, the result has been, at the depafiment level, semi-
annual meetings between the director and the spokesmen for the
major organizations representing correctional employees and, at
the institutional level, periodic meet-and-confer sessions between
the superintendent of the institution and the representatives of
the employee organizations. |t should be noted that in both
California and Michigan, despite the existence of meet-and-confer
procedures, the state employer is not required by law to negotiate
with employee organizations.

Other states studied for this report--lLouisiana, Chio, and
Washington--permit non-wage collective bargaining over most conditions
of employment for state employees. Although in these three juris-
dictions collective bargaining may not deal with wage rates for

specific job classifications, the bargaining may deal with other
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economic matters that can have an indirect but definite effect on

wages. A typical example is the contract provision that, when |
overtime pay is calculated, all authorized leave with pay, such | ]
as sick leave, shall be considered as time on the job. Such a i

provision appears in the basic agreement covering institutional [

employees of the Washington State Adult Corrections Division.6 |
It means that if, in a given week, a correctional officer calls in |
sick for one of his five shifts, works the other four shifts, and
then takes on an extra-duty shift of eight hours, he will be
entitled to overtime pay for those eight hours.

‘The‘important point is that wage rates are not the only
measure of compensation. Jurisdictions that exclude wages from
collective bargaining do permit bargaining over other economic
matters which affect not only-teke-home pay but also the total
package of econohic benefi;é; Provisions regarding paid leave,
reimbursement for the cosé,of uniforms, and shift differentials
all affect each employee's total package -of economic benefits and
also the total cost of the collective bargaining agreement.

In Louisiana, Ohfe, and Washington--the three research juris-
dictions that exclude wage issues from the collective bargaining
process--the bargaining with correctional personnel takes place
at the agency or department level. Collective negotiations with
correctiomél employees are carried out in Louisiana by represen-
tatives of the Department of Corrections, in Ohio by representatives

of the Department of Rehabilitation and Corrections, and in
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Washington by the secretary of the Department of Social and Health
Services. In contrast, in the states that péfmff c8mprehensiva
collective bargaining, the responsibility for all collective bar-
gaining with all state agencies and departments usually rests with
a central executive agency such as the state's department of admin~
istration. | |

Comprehensive collective bargaining deals with almost all issues
involving wages, hours, and other terﬁs and conditions of employment.
Efeven of the sixteen research states provide for negotiation sver
wages as well aé over other issues, but the extent to which negotia-
tions are limited by other state laws varies among these eleven
states. Oregon, for example, proyides that parties may bargain over
all "employment relations,'' and defines that term so broadly as to
include, but not be limited to, working hours, vacations, sickvleave,
grievance procedures, other conditions of employment, and all matters
involving direct or indirect monetary benefits.7 The Wisconsin
statute, however, specifically excludes from collective bargaining
all policies and procedures of the civil serQice merit system
regarding initial appointments, promotions, and job evaluation.8

The rules and regulations of civiil service systems are not
the only factor limiting the scope of negotiations in state employee
labor relations. The legal frameworks for such Tabor relations
often include provisions regarding the rights of management. In
Pennsylvania, for example, the relevant legislation states that

"oublic employers shall not be required to bargain over matters of
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inherent managerial policy, that shall include but shall not be
limited to such areas of discretion or policy as the functions and
programs of -the public employer, standards of services, its overall
budget, utilization of technology, the organizational structure
and selection and direction of personnel. Public employers, however,
shall be required to meet and discuss on policy matters affecting
wages, hours and terms and conditions of employment as well as the
impact thereon upon request by public employee representatives."9
Although many states have inserted such provisions in the legal
frameworks for public-sector labor relations, collective bargaining
in those states frequently enters into matters that might be thought
to belong to the special purview of management. The extent to which
provisions granting special rights to management can limit the scope
of collective bargaining is currently an open question, one that
is being answered by state labor relations boards and court decisions.
Apparently clauses providing special rights to management have the
greatést impact when they are reinforced by another statutory
provision exblicitly prohibiting the public employer from negotiating
an agreement affecting particular terms or conditions of employment.
The research jurisdictions, then, vary in the range of matters
they submit to collective bargaining. California and Michigan limit
state empléyee labor relations to a meet-and-confer process.
Louisiana, Ohio, and Washington permit collective bargaining over
almost all issues other than wages, but even though the bargaining

is prohibited from dealing with wages, it does not necessarily
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exclude negotiations over other monetary issues. In the eleven

other states studied, there is comprehensive collective bargaining
over wages, hours, and other terms and conditions of employment,
including, but not limited to, such matters as vacations, insurance
benefits, holidays, leaves of absence, shift pay differentials,
overtime pay, supplemental pay, seniority, transfer policies, job
classifications, health and safety measures, evaluation processes,
procedures for reducing staff, inservice training, deduction of dues,
standards of performance and productivity, grievance procedures,

and provisions for union security.

Even when a jurisdiction permits non-wage or comprehensive
collective bargaining, however, the scope of negotiations may be
limited by the rules and procedure: of civil service systems, by
clauses guaranteeing certain rights to management, and by various
other laws. ' But, in general, public-sector labor relations appears
to be heading in the direction of fewer rather\than more restrictions

on the scope of negotiations.

Bargaining Units

Aside from the scope of negotiations, perhaps the critical
legal and administrative matter affecting labor relations among
state employees is the method for determining bargaining units.
A bargaining unif, we should repeat, is a group of employees that
the state‘ﬁr local jurisdiction has deemed an appropriate group

to be represented by a single employee organization for the purpose
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of collective bargaining. Most state statutes regarding collective
bargaining either determine the state employee bargaining units
within the statute itself or establish criteria for the determination
of bargaining units and delegate the responsibility to an adminis-
trative agency such as a public employee relations hoard.

The criteria for determining bargaining units vary among the
research states. In Massachusetts, the legislation pertaining to
labor relations for state employees indicates that bargaining units
"'shall be consistent with the purposes providing for stable and
continuing labor relations, giving due regard to such criteria as
community of interest, efficiency of operations and effective
dealings, and to safeguarding the rights of employees to effective

nl0 The law further states that no unit shall include

representation.
both professional and non-professional employees unless the profes-
sionals, by a majority vote, choose to be included. Thus Massachusetts
sets forth four primary criteria: community of interest, efficiency
of operation, effective representation, and the separation of
professionals from non-professionals.

A VY"community of interest' is usually determined by similarities
in such matters as vocational skills, educational requirements,
working conditions, or work sites. The difficulty of applying the
concept of community of interest appears in the case of teachers
who work in correctional institutions. Does a feacher with such

work belong in the same community‘of interest as teachers working

in other branches of state government, or does he belong with

95

R



non-teachers who work in the same correctional institution? The
research jurisdictions handle this problem in a great variety of
ways. In Wasnington, for example, teachers employed in correctional
institutions belong to a baréainlﬂg unit for institutional employees;
in New York they belong to a statewide unit for professionals; and

in Pennsylvania, to a unit for teachers employed by the state.

The criterion of '"efficiency of operation' means that the
determination of bargaining units should not place an excessive
burden on the employer who must oversee contract negotiation and
administration; For example, .if the employees in a department of
corrections were represented by fifteen different bargaining units,
the resulting work for the administrators of the department would
be excessively compiex and time-consuming. They might have to be
involved . in the negotiation of fifteen separate contracts with the
fifteen different bargaining units. In addition, the department
mjght have to implement and administer fifteen separate collective
bargaining agreements, each with its own unique provisions.
Y“"Fragmentation'' is the word commonly used to refer to this kind of
situation.

Another criterion mentioned above is "effective representation."
This term refers to an employee's right to beiong to a bargaining
unit that will adequately represent his concerns in both the hegc-
tiation and the adhinistration of the contract. - Recently, in
Washington, the 280 state probation and parole officers, the officers

for both juveniles and adults, petitioned for a bargaining unit
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of their own, arguing that they had not been adequately represented
in the 4,500-member public assistance bargaining unit. The petition
was granted by the state personnel board, which, in determining
bargaining units, observes the following four criteria: (1) the
duties, skills, and working conditions of the employees, (2) the
history of collective bargaining engaged in by employees and their
reprasentatives, (3) the extent of employee organization, and

N Unlike some jurisdictions,

(4) the desires of the employees.
the State of Washington--by virtue of both the philosophy of the
administering agency and the state's criteria for determining bar- !
gaining units--permits a continual revision of bargaining units.
In different jurisdictions, then, administrative agencies and
legisiative bodies use different criteria for determining bargaining
units. The criteria seem to come from among the following:
community of interest, efficiency of operation, effective repre-
sentation, separation of professional from non-professional employees,
the history of collective bargaining among the employees, the extent
of employee organization, and the desires of the employees.
The jurisdictions studied for this report have divided their
employees into bargaining units in a variety of ways. in New York
State, for example, if we exclude university faculty and state
police, we find only five bargaining units for approximately 160,000
state employees; but in Washington there are 50 bargaining.units
for 22,000 employees (and the smallest uhit, which represents
employees in the Lands Givision of the Department of Natural Resources,

contains only twelve employees).
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Although it is interesting‘to consider the various types of
bargaining units the research jurisdictions have created for state
employeés, for the purposes of this report it is of primary impér-
tance to consider the bargaining units created for the empioYees
of state departments of §brrection. Table k-4 indicates whét kinds
of bargaining units have been established for state correctional
employees in the sixteen research states.

In California and Michigan, which continue to use meet-and-
confer procedures, the determination of bargaining units has not
yet taken place. Both states, however, have established rules to
decide wheth;r a particular employee organization will be permitted
to engage in the meet-and-confer process. In Michigan at this time,
approximately 50 percent of the state classified employees are
organized by six employee organizations on a departmental or institu-
tional basis. In addition, the recognition of empfoyee organizations
is based on a policy of multiple rather than exclusive represen-—
tation rights. California has a similar criterion for recognition
and also has multiple representation. 1h~?

In three of the states we have studied——ConnecticUt; rlorida,
and Indiana--bargaining units for correctionalvemployees are currently
being determined.  Florida is trying to institute six statewide
bargaining units: law enforcement, Auman services, clerical,
administrative, professional, and supervisory. The human services

unit, which would contain approximately 13,000 employees statewide,

98



Table 4-4 Bargaining Units for State Correctional

California
Connecticut
Florida

11linois

indiana

Louisiana

Massachusetts

Michigan
New Jérsey
New York

Ohio

Oregon

Pennsylvania

thde {stand

Washington

Wisconsin

Employees in the States Researched

No bargaining units
Currently being established
Currently being established

Agency bargaining unit--employees of
Department of Corrections

Currently beihg established

Agency bargaining unit--employees of
Department of Corrections

Statewide bargaining units
No bargaining units

Statewide bargaining units

Statewide bargaining units

Agency bargaining units--employees of
Department of Rehabilitation and
Correction

Institutional bargaining units--
employees at each institution within
the Division of Corrections form a
bargaining unit.

Statewide bargaining units

Agency bargaining units~--employees of
Department of Corrections; and statewide
bargaining units.

Agency bargaining units--institutional
employees of Department of Social and
Health Services

Statewide bargaining units
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would‘inc]ude the correctional officers from the Department of 
Offender Rehabilitation. Although in February 1976 this unit WQS_
agreed upon, through a ''consent agreement,! by both the American
Federation of State, County and Municipal Employees (AFSCME) and
the state'é Department of Administration (the emp]oyerﬁ§yrepre~
sentat{ve) and although the agreement was approved bY)thé Public
Employees' Relations Commission, no election haé'yet‘geen held.
The election has been delayed pending the disposition of a petitidn
by the Laborers' Union, which contends that it has sufficient
‘membership among employees in the human services unit fo be placed
on the ballot alongside AFSCME.

In Connecticut, the state's Board of Labor Relations is
attempting to establish statewide bargaining units but, as of
mid-1976, had not yet established them for all kinds of employees.
But despite its goal of instituting stétgwide units, Connecticut
has established a unit especially for correctional employees. It
consists of those employees who are responsible for the direct
supervision of inmates--namely, correctional officers, industrial
shop "instructors, and food service employees. A representation
election for this unit, held in the late spring of 1976, was won
by AFSCME. In Indiana, the determination of bargaining units for
correctional employees has been suspended pending a decision as
to the constitutionality of legislation regarding collective
bargaining for state empldyees. The 1975 iIndiana Public Employee .

Labor Relations Act was declared unconstitutional by the Benton
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County Circuit Court in early February 1976.]2

Among the eleven research jurisdictions that have established
bargaining units for correctional employees, some jurisdictions
have statewide bargaining units, others have bargaining units
divided according to agency, and still others have a combination
of statewide units and agency units. In Louisiana, Ohio, and lllinois,
virtually all employees of state correctional instifutions belong
to a single department-of-corrections bargaining unit., In l1linois,
in fact, clerks working in the department of corrections have been
reclassified as "prison clerks'' so that they can belong to the
departmental bargaining unit rather than a statewide unit for clerical
personnel. In Ohio, administrative regulations set forth in 1975
determined that all correctional personnel would belong to a single
departmental bargaining unit.]3 Before 1975, a separate bargaining
unit existed at each correctional institution. A unique‘feature
of Ohio's bargaining unit for correctional personnel is that, under
the current administrative orders, several different employee
organizations may represent the employees in that one bargaining
dnit. Any employee orgénization that has enrqlled 30 percent or
more of the employees in the correctional department bargaining
unit may represent its members in grievance procedures and may enter
into collective bargaining agreements with the Department of
Rehabilitation and Correction.

Rhode Island contains both statewide bargaining units and

departmental units. There are two departmental units for correctional
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personnel-;one for employees and one for supervisors--both of

whicﬁ are represented by the Rhode Island Brotherhood of Correc-

tional Officers. The unit for emploYees includes a wide range of

“workers from the Rhode Island Department of Corrections, from
accountants to correctional officers to clerk-typists to woodworking
inStrﬁctors. Other statewide bargaining units exist for-professiona1
employees such as nurses.

The State of Washington has an unusual kind of bargaining unit
for correctional employees. The state's Adult Corrections Division
is part of the larger Nepartment of Social -and Heé]th Services,

‘which administers the divisions of mental health and public assis-
tance as well as corrections. There is an agency-wide bargaining
unit within the Department of Social and Health Services which
includes all eligible employees in the mental health and correc-
tional institutions.

In the remaining research jurisdictions--Massachusétts, New
Jersey, New York, Pennsylvania, and Wisconsin--state employees
beiong to statewide bargaining units. In Massachusetts, apart from
state police, there are ten statewide units, eight.of which include
correctional employees. The bargaining unit wfth the largest
number of correctiona] personnel .is the institutional security unit,
which contains nof only correctional officers but also other state
employees ''whose primary function is the protection of the préperty
df the employer, protection of persons 6n the employer's premises,

and enforcement of rules and regulations of the employer against
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other,employeés.”]h Correcticnal officers,‘howevef, constitute a
majority‘of this bargaining unit.

In New York, correctionazl employees are represented in five
bargaining units: the security services unit, the operational
services unit, the institutional services unit, the administrative
services unit, and the professional, scientific, and technical
services unit. Correctional officers constftute a majority in
the security service unit, which also contains other security
personnel such as park rangers, vault guards, and museum caretakers.

In Pennsy]yania, correctional employees are represented in
several statewide bargaining units, including the social and
rehabilitative services unit, the maintenance and trade unit, the
clerical, administrative and fiscal unit, the human services unit,
and the corrections officer and psychiatric security aid unit.
That last unit is composed primarily of correctional officers who
work in the state correctional institutions. Although it is a
statewide unit like Pennsylvania's other units, a majority of the
job classifications contained in this unit are found orly in the
Pennsylvania Bureau of Correction.

In New Jersey and Wisconsin, two other jurisdictions with
statewide bargaining units, the units that contain correctional
officers--the '"law enforcement" unit in New Jersey and the ''security
and public safety" unit in Wisconsin--contain also a wide variety
of law-enforcement and pub1i¢-safety employees; but in both these

units the correctional officers form a large and influential group.
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The structuré of bargainingﬁunits is important for two reasons.
First, the nature of a bargaining unit may determine whether a
particular group of employees belonging to that unit can effectively
promote their demandé. In Florida, for example, the 15,000-member
‘'social service'' bargaining-unit contains only 3,000 correctional
officers, so that the officers have much less influence on the
process of collective bargaining than they would if they constituted
a majority of the members. Secondly, the structure of bargaining
units helps to determine which employee unions and associations
win tHe right to represernt correctional employees.

In states that do not specify the bargaining units in the
enabling legislation, employee organizations do much to determine
bargaining units by means of lobbying and filing petitions with
public embloyee relations commissions. The employee organizations
work toward the establishment of bargaining units in which they
would be 1ikely to win rights'of representation. ~To use an over-
simplified illustration, an organization for correctiohai officers
might press for a bargaining unit containing only correctional
officers, whereas a state employees' association might press for
one statewide bargaining unit containing all state employees.

In those jurisdictions in which an agency bargaining unit
exists for employees of the department of correction, the unit is
usually controlled by correctional officers. This happens primarily
because correctional officers outnumber the other employee groups

in correctional agencies and because the officers occupy a position
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of greater influence within correctional institutions. Correc-
tional officers prefer to have a bargaining unit of their own or
to be part of a unit limited to the employees of a department of
corrections. |If neither goal can be achieved, the officers may try
to develop a bargaining unit with other'state law-enforcement
personnel. - In California, for instance, the California Correctional
Officers Association Is currently attempting .to develop an associa-
tion containing all state law-enforcement employees (except the
highway patrol). The reason is clear. California may soon enact
legislation permitting stéte employees ‘to bargain collectively, and
leaders among the state's correctional officers, perceiving that
statewide bargaining units are likely to be formed, wish to set
the precedent, and establish the history, of a statewide law-
enforcement unit, so that, fn California, correctional officers
will not be placed in a "human services' bargaining unit with
other employees of '"human service' agencies.

The determination of bargaining units is significant for
still another reason: the nature of the bargaining units can
influence the very process of negotiations. Centralized bargaining
with statewide units often leads to the standardization of state
employees' economic benefits and conditions of employment. But
in a situation like that which recently existed in Massachusetts,
in which a separate bargaining unit was formed for’the correctional
employees at each insfitution, the various institutional contracts

exhibited important differences. One result is that correctional
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employees at different institutions may receive differeqt benefits
and rights. Another is that the differences among the contracts
significantly complicate the task of the correctional managers who
must administer the various contracts.

But even if a state has statewide bargaining units, and even
if collective bargaining occurs at a higher level of government
than the correctional agency, contracts often provide that issues
regarding local working conditions may be negotiated at the depért—
mental or institutional level. A situation of this kind exists in
New York, where provisions in the contracts for the Civil Service
Employees’ Association call for departmental and institutional
negotiations over local issues. This process, referred to as
“"multi-tier bargaining,' will be discussed in detail in a later
chapter.

Oregon exhibits even greater complexities with respect to
bargaining units and their role in collective bargaining. A
separate bargaining unit exists for the correctional personnel
at each inStitution, and issues regarding local working conditions
are ﬁegotiated at the institutioha] level. But wage negotiations
are held under the auspices of the statewide Executive Debartment
df Employee Relations. For these statewide negotiations over
" wages, the correctional units form a coalition--a coalition
involving two different employee organizations, since the Oregon
State Employees’ Association represents the bargaining unit at
the Oregon State Prison and AFSCME represents the bargaining units

at the other state correctional institutions.
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One further ihpact of the determination of bargaining units
remains to be discussed--namely, the effect on conflicts among
employee groups in correctional agencies, and specifically the
conflict between custody staff and program staff. In states with
statewide bargaining units, custody and program staff frequently
belong to different bargaining units and are represented by
different employee organizations. In Pennsylvania, for example,
correcfiona] officers are represented by AFSCME, while social
workers and correctional counselors belong to the social aﬁd
rehabilitative services unit, which is represented by the Service
Employees' International Union (SEiIU). In the State of New York,
correctional officers belong to the security services unit,
which is represented by AFSCME, while program staff working in
the institutions of the Department of Correctional Services are
represented by the Civil Service Employees' Association. And in
New Jersey, correctionai officers belong to the law enforcement
unit, which is represented by the New Jersey State Policemen's
Benevolent Association, while most treatment staff belong to the
health, care and rehabilitation services‘unit, which is represented
by AFSCME. In situations such as these, the tension between
custody and program staff is often intensified by competition
between their employee organizations.

A great deal more might be said about the implications of

the process by which bargaining units are determined, particularly
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about tﬁe legal and political maneuvering that takes place during
the process of determining units. Our brief discussion has tried
merely to indicate the differences among bargaining units for
‘correctional personnel in the research jurisdictions and to show
some of the effects that differentékinds of bargaining units may
have on agency administration, the choice of employee organizations,
and the process of collective bargaining.

One problem connected with bargaining units has scarcely been
mentioned--that is, the problem of deciding which particular groups
of employees belong to a bargaining unit once the general nature of
the unit has been determined. Certain jobs seem particularly
difficult to categorize. For instance, should a vocational training
instructor working in a correctional facility become a member of
a law enforcement unit or a rehabilitative services unit? Valid
argumehts could be offered in favor of either alternative. Issues
of this kind are usually resolved by a process of hesarings invqlving
the state employer, the public employee relations commission, and
the organizations attempting to represent the bargaining units in
question.

In addition, the legal frameworks provided in most states
exclude certain groups of employees from participating in collective
bargaining. The following pages will discuss the imp]ications of
excluding certain personnel from collective bargaining and the
impact of this phenomenon on the administration of correctional

agencies.
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Managerial,‘Confidential, and Supervisory Personnel
Within the jurisdictions studied, legal frameworks for state
employee collective bargaining have set forth criteria for excluding
managerial and ''confidential' employees from collective bargaining
and, in some cases, for Timiting the collective bargaining rights
of supervisory employees and requiring that supervisory employees
be placed in bargaining units different from those that contain
the employees they supervise. The definitions of managerial,
confidential, and supervisory employees vary among the jurisdictions.
In legal frameworks, public-employer management is commonly
definéd in terms similar to those found in the Wisconsin statute:
''. . . management includes those personnel engaged predominantly
in executive and managerial functions, including such officials
as division administrators, bureau directors, institutional heads
and employees exercising similar functions and responsibilities

W5,

as determined by the Employment Relations Commission.
Wisconsin, as in most of the other states studied, the public employee
relations commission is delegated the authority to rule on which
state positions are managerial and, as a result, are excluded from
collective bargaining.

In many states, during the early stages of public-sector
labor relations, public administrators did not recognize the
implications of including what might be considered management

personnel in the bargaining units. In New York, for example,

during the 1967 hearings before the state's public employment
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relations board on the question of which correctional employees
would be excluded from the security services bargaining unit,
the counsel for the state argued that New York considered '‘the
whole department as a bargaining unit'" and that "wardens are
employees like everyone else. ' They are not managerial help.'
After further discussioi the hearing officer paraphrased the state's
position: "Everybody in the Department of Correction would be in
the general unit except the Commissioner of Correction, his deputies,
counsel to the Department of Correction and the Director of Personnél
and any deputy that he may have of that department; that they would
be the only ones excluded as managerial employees.”]6 In later
hearings the commissioner of the Department of Correction (now
Department of Correctional Services) asserted that more employees
should be classified as managerial, but the earlier hearing demon-
strated the kind of confusion that has often surrounded such
guestions as how management personnel in corrections should be
defined and whether such personnel should be included in coliective
bargaining.

Most state legislation excludes confidentiai employees from
collective bargaining. The definition of a confidential employee
is usually similar to the one found in the Oregon statute, in
which a confidential employee is ‘one who assists or acts in a
confidential capacity to a person who formulates, determines and
effectuates management policies in the arealof collective bar-

gaining.“]7 Again, it is the public émployee relations commission
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that -rules on which state employees are classified as confidential
and are excluded from collective bargaining.

The legal frameworks in many states have used the private-
sector definition of a supervisory employee in defining public~
sector supervisors. The private-sector definition, as stated in
the Taft-Hartley.Act amendments to the National Labor Relations
Act (NLRA), characterizes a supervisor as '!any individual having
authority, in the interest of the employer, to hire, transfer,
suspend, lay-off, recall, promote, discharge, assign, reward, or
discipline other employees or responsibility to direct them or to
adjust their grievances or effectively to recommend such action,
if in connection with the foregoing the exercise of such authority

is not of a merely routine or clerical nature but requires the use

of independent judgment.”]8 Under the National Labor Relations Act,

supervisors are neither granted protected collective bargaining
rights nor prohibited from exercising such rights. - Thus, private-
sector management is not required to bargain collegtively with
organizations representing supervisors, although it may legally
do so.l9

A difficulty arises, however, when one applies the private-
‘sector definition of "supervisor' to public employees. As
Wellington and Winter have pointed out, many employees in the
public sector who are classified as supervisory under the NLRA

definition do not actually perform supervisory duties since their

authority is often limited by civil service regulations and other
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étatutory restrictions.20 For instance, in a prison, a sergeant;
although he may have supervisory authority over other employees,‘
is more of a lead worker than a supervisor. The sergeant, for
example, has little authority evén to "effectively recommend"

the hiring, firing, rewarding, or disciplining of employees.

In California, the final report of the Assembly Advisory
Council on Public Employee Relations, chaired by Professor. Benjamin
Aaron, offered recommendations regarding the difficult questiond
of what constitutes a éupervfsory employee in the public sector
and what should be the co]]ective bargaining rights of a supervisory
smployee, The report advocated a stringent definition of the
supervisor, such as exists in the State of Washington, which
identifies those who actually supervise, as distinguished from
those who carry the title but do not perform supervisory duties.“ZI
The report also recommended that the collective bargaining status of
public-sector supervisors should be the same as it is under the
NLRA and the Wisconsin State Employment Labor Relations Act.22
Those statutes provide that supervisors are not’given protected
collective bargaining rights but, on the other hand, are not
prohibited from collective bargaining. In addition, the report
suggests that supervisors should have their own bhargaining units
separate from those that contain the employees they supervise.

Our research jurisdictions have dealt with ths issues

surrounding supervisory employees' collective bargaining rights

in a variety of ways. Some jurisdictions, such as Pennsylvania,
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exclude supervisory pefsonnel‘from co]]ectiQe bargaining and

allow such personnel only to engage in meet-and-coﬁfer proceduizs
and to enter into memoranda of understanding with their employers.
Pennsylvania does not include sergeants among supervisory personnel,
but it does include lieutenants.

In Massachusetts, however, supervisory personnel are not
excluded from collective bargaining or from being members of the
same bargaining unit as the employees they supervise. Thus not
only correction officers but also ''senior' correction officers
(i.e. sergeants) and ''supervising' correction officers (i.e. lieu-
tenants) all belong to the "institutional security' bargaining unit
and may all engage in collective bargaining. |

Nevertheless, although Massachusetts and Pennsylvania differ
markedly as to which correctional personnel are labeled supervisory
and which are barred from collective bargaining, the actual number
of employees excluded from collective bargaining does not vary
much from one state to the other. In Pennsylvania a correctional
institution employing two hundred custody perscnnel would exclude
épproximately sixteen of them from collective bargaining: eight
lieutenants, five ¢captains, one major, the deputy superintendent
for operations, and the superintendent. In Massachusetts an
institution of the same size would exclude approximately seven
embloyees: five assistant deputy superintendents, the deputy
superintendent, and the superintendent.

in Florida, the determination of bargaining units is currently
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under way. Recent proposals favor placing correctional officers
and sergeants in a social services unit and lieutenants and perhaps
captains in‘a statewide supervisory unit. Thus, again, only a
handful of custody personnel would not belong to a bargaining unit.

In 111linois, correctional officers and sergeants are included
in the departmental bargaining unit; lieutenants and those with
higher ranks are not. Rhode Island has two bargaining units
containing custody personnel: one for correctional officeré aﬁd
sergeants, and a supervisory unit for lieutenants, captains, and
even deputy superintendents. ' In New Jersey, correctional officers
and senior correctional officers (i.e. sergeants) belong to the
law enforcement unit, whereas lieutenants, who have the right to
join a statewide supervisory unit, are not yet represented. A
similar situation exists in Wisconsin, where lieutenants recently
have been granted limited rights to collective bargaining but have
not yet been placed in a supervisory bargaining unit. In Washington,
lieutenants, together with correctional officers and sergeants,
belong to the institutional bargaining unit of the Department of
Social and Health Services.

Thus, in our research jurisdictions virtually all custody
personnel belong to employee bargaining units. This fact has
significant implications for the operation of the prison systems
in those jurisdictions. In the event of a strike or other job
action, the institution is left with almost no personnel to ensure

continued operation. As a result, during strikes by correctional
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officers, state police or the national guard are often called in
to .man the prisons.

Another fact with far-reéching implications is. that, as we
have seen, correctional supervisors at several levels are likely
to be included 'in bargaining units with those that they supervise.
As a result, grievance procedures may be rendered unjust by a
conflict of interest, since the procedures may include first~ and
second-stage review by supervisors belonging to the same bargaining
unit and represented by the same employee organization as the
aggrieved correctional officer.  In thé State of New York, although
correctional officers, sergeants, and lieutenants all belong to
the security services bargaining unit, the employee representative,
AFSCME, has created a special -local that contains sergeants and
lieutenants from all correctional institutions and thus excludes
them from institutional locals for correctional officers. AFSCME
recognized that conflict might arise among members of its own
bargaining unit, and therefore restructured the unit to remove
the source of conflict. Although this might eliminate some
conflict of interest among the members, it does not necessarily
eliminate possible~conflict between the obligations of sergeants
and lieutenants to management and the pressures imposed upon

them by the larger group of non-supervisory AFSCME employees.

‘Although the locals do have different officials, representatives

of the locals bargain jointly with management.
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The inclusion of correctional supefvisory personnel in bar-
gafning'Units tends to weaken, or at least complicate, the chain
of command within correctional institutions. If a lieutenant
belongs to the same union local as correctional officers and
sergeants, he may find himself caught between conflicting demands
from the superintendent of the institution and the president of
the union local. 'Not only does this put the lieutenant in a
difficult position, but situations of this kind contribute to
the shifting of power and authority which is occurring in correc-
tional institutions as a result of labor relations among correc-

tional employees.

Summary

This chapter has sketched several features of the legal and
administrative frameworks that govern labor relations among
étate correctional employees. We have considered the particular
forms of those frameworks, the nature of the administrative
agencies, the scope of negotiations, the issues inyolved in the
determination of bargaining units, and the problems surrounding
the inclusion of supefvisory personnel in employee bargaining :
units.  Now that we have examined these matters, our next chapter
can focus on the structure of the actual process of collective

bargaining as it occurs in correctional laber relations.
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5. Collective Bargaining for Correctional Employees

The enactment of statutes, the determination of bargaining
-units, and the election of employee representatives are essential
steps in the development of a formal structure for public-sector
labor relations. But the purpose of these activities, and the
most important element in labor relations, is the actual process
of collective bargaining, the process by which the representatives
of employee and employer negotiate a contract covering wages, ‘hours,
and other conditions of employment. In the public sector, collective
bargaining is a particularly complex phenomenon.

This chapterywil] discuss public-sector collective bargaining
as it appears in state correctional agencies. We will discuss the
differences between collective bargaining in the public Sector and
in the private sector, with emphasis on the special complexities~-
politfcal ana otherwise--that enter into public-sector bargaining.
Further, we will consider the extent to which collective bargaining

is reducing the authority of the correctional administrator.

Co]lectivé Bargaining in the Private Sector

Private-=sector collective bargaining differs from public-sector
bargaining in.significant ways.

Private-sector bargaining has traditionally been "bilateral,"
in the sense that it usually involves only two parties: the union

and the management. Union and management representatives not only
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negotiate but also, subject to the approval‘of the groups they
represent, may enter into binding agreements. The representatives
of the two parties are entrusted with the power to make decisions.
The power is not distributed among a great many members of the two
parties, nor is it entrusted to any additional parties. This is
not to say that no other parties influence the bargaining. The
courts, the National Labor Relations Board, and the Federal Mediation
and Conciliation Service are but three government agencies that may
participate as third parties in resolving bargaining disputes., . In
addition, agencies of the executive branch have established an
increasing number of guidelines and restrictions affecting private-
sector collective bargaining. For example, the federal wage and
price guidelines set forth in the early 1970s clearly tended to
limit employees' demands for wages and other economic benefits.
Nevertheless, despite the existenée of such third-party restraints
on private-sector collective bargaining, the process remains essen-
tially bilateral.

Obviously, private-sector collective bargaining is influenced
by economic circumstances. Firms know they cannot make profitable
decisions regarding production and marketing unless the cost of
labor, as well as other costs, is kept under control. - And unions
know that their wage demands must take into account not only
conditions in the labor market but also the economic well~being
of the firms with which they are negotiafing. Both labor and
management know that the cost of labor can defermine whether a

firm succeeds or. fails.
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And both labor and management know that their chief power in
the bargaining process resides in their abifity to impose econofiic
penalties. Labor can impose economic penalties on management by
striking. Management can inflict economic penalties on employees
by discontinuing operations. Chamberlain and Kuhn have suggested
that bargaining power consists in one party's ability to increase
the economic costs that the other party will incur by disagreeing,
or to decrease the costs that the other party will incur by agreeing.
- For example, if management remains in disagreement, the employees
can threaten to increase the pfessures on management by striking.
Faced with the prospect of a strike, management must reassess the
cost of the employees' demands and compare it with the probable
cost of the strike itself and of the contractual terms that would
probably be agreed on after the strike.

We mention this theory regarding bargaining power not to
introduce a thorough disquisition on this most complex subject,
but rather to set the stage for a discussion of the differences
between collective bargaining in the private sector and in the

public sector.

Collective Bargaining in the Public Sector

Juris and Feuille, in Police UnioniSm,2 point out three crucial

factors in private-sector collective bargaining: ''(1) The union-

management relationship is shaped by the constraints imposed by
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economic markets; (2) for each bargaining unit a bilateral relation-
ship exists between a single representative of the employee interest
and a single, relatively monolithic organization of managers; and
(3) the union's bargaining power, expressed in terms of the cost

of agreement and disagreement, consists primarily of the ability‘

to impose economic cost on management.”3 Having delineated this
private-sector model, Juris and Feuille consider its applicability
to the public séctor in light of their research regarding police
unions. In this way they develop an extremely helpful analytical
model of public-sector collective bargaining.

They concliude that public-sector bargaining differs from
private~sector bargaining in each of the three factors just mentioned.
In public-sector bargaining, (1) the chief influences on the union-
management relationship are political rather than economic; (2) the
union-management relétionship tends to be multilateral rather than
bilateral; and (3) bargaining power depends on the imposition of |
political rather than economic costs.h

The political influences on public-sector labor relations are
readily understood. The agencies of state governments are operated
by elected officials and their appointees, people who must be
acutely aware of the political context in which they work. More
specifically, state correctional systems are usually administered
by people appointed by the governor. Although administrative ability

may be one of the criteria used in selecting the director of a

department of corrections, political philosophy and political
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sophistication are also important criteria.

A second reason for the importance of the political context
is that government agencies typically do not sell their goods or
services in a competitive market. Correctional agencies do not
sell their services to inmates or to the inmates' victims; instead,
the‘agencies are Tinanced by general tax revenues. And obviously
decisions regarding tax rates and the al]ocation of tax revenues
are highly political.

Because political influences are so important in public-sector
labor relations, the power of employee groups lies in their ability
to impose political costs on government administrators and elected
officials. Political costs can take many forms: lack of support
during an election campaign, opposition to programs supported by
unfriendly politicians, and so forth.

Even though political issues are so important in public-sector
labor relations, economic issues should not be ignored. f{n public-
sector collective bargaining, employee organizations seek to
increase their members' economic benefits, while management tries
to increase the efficiency and effectiveness of government programs.
Nevertheless, it remains true that for elected officials and their

appointees, the chief issues are political rather than economic.

In the words of Juris and Feuille, "The union-management relationship

in the public sector is shaped immediately by the constraints
imposed by political markets rather than economic markets. . . .

Thus, the union's bargaining power in the public sector consists
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of its ability primarily to manipulate the political costs of
agreement and disagreement of the various managets rather than
the economic cost manipulation that characterizes union power in
’the private sector.'?

As we have said in previous chapters, state correctional
employee organizations seem to have an inordinate amount of power
for organizations of their size. Perhaps one explanation for this
is that correctional employee organizations can impose high political
costs on elected officials and correctional management. Corrections
has been highly politicized in the 1970s. State and local political -
candidates feel obligated to assert platform positions regarding
law enforcement and criminal justice. Whether a cancidate does or )
does not receive suppo}t from correctional employee organizations
can markedly influence the outcome of an election. During the early
1970s in Massachusetts, adult and juvenile corrections was4one of
the most widely debated political issues. Correctional employee
groups opposed the governor's correctional programs, and this
opposition became ora of the chief reasons for the governor's failure
to gain reelection.

The imposition of pelitical costs can also take place in the
internal workings of both union and management. Consider, for
example, how easily political costs can be imposed on union Teaders.
As elected officials, union leaders must answer to their constituency. ,
Therefore, management can impose political costs on the leaders by

damaging their relations with their constituency. Management can
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do this by failing to respond to the leaders' proposals and by
informally entering into understandings with opposing factions
within the employee organization.

On the other hand, employee organizations can impose political
costs on management. For example, public employee organizations
are increasing their efforts to influence the appointment of
correctional administrators and to remove administrators not

sympathetic to employees' concerns. Employee organizations have

engaged in such political activities in several of the jurisdictions

studied for this report. In Massachusetts, in 1973, employee
organizations successfully demanded the firing of a commissioner
of corrections who wanted the department to emphasize community-
based rather than institution-based programs. And in Pennsylvania,
in 1975, a national public employee organization attempted,
unsuccessfully, to dissuade the governor from appointing a liberal
reformer to head the state's correctional programs for juvenile
offenders. |

One difference, then, between private~sector and public-sector
collective bargaining is that in the public sector the political
context becomes vastly important. Ano;her diffzrence noted by
Juris and Feuille is that public-sector bargaining is multilateral
rather than bilateral. Numerous researchers have pointed out that
public-sector bargaiﬁing involves more than two groups. In 1968,
McLennan and Moskow emphasized that community interest groups will

. ‘ . e 6 .
often act as the third party in public-sector negotiations.” Juris
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and Feuille refined the theory of multilateral negotiations by
indicating that the union-management bargaining process might be:
affected not only by citizens' groups but also by various elected

Ve

and appointed officials not officially responsible for labor
relations. In the cities studied for their report, Juﬁ%s and
Feuille found that public-sector multilateral bargaining occurs
”Secause of union exploitation of the divided managerial authority
structure and the ‘'political' nature of holding municipal office.”7
Although Juris and Feuille's research Qas concerned with
municipal labor relations with police unions, our research on
state correctional labor relations has indicated that there, too,
multilateral bargaining is the general rule. Of course, state
governments differ from municipal ones in both structure and
procedure. For example, state legislatures differ in membership
and operating practices from the city councils found in most
municipalities. In addition, there is a greater separation of
power between the state executive and the state legislature than
exists between the executive and legisiative branches of municipal
governments. Such differences, however, i no way contradict the
fact that collective bargaining for state employees in multilateral.
But in order to describe collective bargaining in state
correctional adencies, we must add a few complexities to the multi-
lateral model developed by}Juris and Feuille. Juris and Feuille
postulate that ''for each bargaining unit in the public sector,

there tends to exist a multilateral relationship between a single
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representaﬁive of the employees and a multi-faceted or fragmented
organization of managers representing diverse interest groups.“8

This may be the case for collective bargaining that involves munic-
ipal police, but our research indicates that in collective bargaining
in state corrections, one is likely to find "multj-faceted" or
“"fragmented" representation on the employees' side as well as the
management's. Frequently contracts must be negotiated with several
bargaining units, perhaps units that must compete among themselves
for contractual benefits. Sometimes a single contract must be
negotiated with a coalition of employee representatives, and occa-
sionally the representatives are involved in an interorganizational
rivalry.

The important point here is that pubiic-sector collective
bargaining cannot be viewed as a series of discrete interactions
between a single employee bargaining unit and a multi-faceted
management. instead we find a complex process in which coalitions
of’bargaining units and coalitions of employee rebreszntatives
negotiate for their common and differing interests with a multi-
faceted management. Even if negotiations involve only a single
bargaining unit, those negotiations will be influenced by other
negotiations with other bargaining units.

| Thus it becomes. extremely complicated to negotiate agreements
that will cover all the employees in a state department of correc-
tions. Because the employees tend to belong to more than one

bargaining unit-and more than one employee organization, management
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often must negotiate with more than one unit and more than one
organization. Moreover, as we have sean, a complex group sits on
the employer's side of the bargaining table és well as the employee's.
Hence wé/must use the term "multilateral’ rather than "bilateral
in referring to collective bargaining for correctional employees.
And even more parties are ‘involved than we have mentioned.
Other frequent participants in the process are the courts, the
labor relations neutrals, the public employee relations boards,

and the general public. We must now consider the roles these

parties can play in the collective bargaining process.

The Employer in Collective Bargaining

In all the research jurisdictions that have enacted compre-
hensive ccllective bargaining for state employees, a specific
department or division has been given the responsibility of
negotiating with state employee organizations. In most of the
research jurisdictions, though not in-all of them, this‘entity is
referred to as the '"office of employee reiations.“ The exact
position this office occupies in the government hierarchy varies
from one state to another, but there are two predominant patterns.
In Florida, Indiana, Massachusetts, Pennsyivania, Rhode Isiand,
and Wisconsin, the office of employee relations is a division of
the department of administration. Customarily, a state department
of administration reports to the governor and has the fesponsibiiity

for making policy, seeking compliance, and reviewing activities
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in the budgetary and personnel matters of the eXecutive branch.

In the second pattern found in the research states, the office of
employee relations reports directly to the governor. In I1}inois,
New York, New Jersey, and Oregon, the office of employee relations
is a part of the governor's executive office.

In the states referred to in the previous paragraph, the
office of employee relations (under whatever title it has been
given) is charged with negotiating all labor agreements with state
employée bargaining units. In doing sb, the office represents all
the various state departments and acts as chief negotiator for
contracts covering their employees. it is important to note that,
given the trend toward statewide bargaining units rather than
agency units, offices of employee relations usually negotiate
collective bargaining agreements that cover the employees of more
than one agency. For example, a cohtract negotiated by the
New York State Office of Employee Relations and the state's
"administrative services' bargaining unit would apply to clerical
employees throughout the state government, no matfer which agency
they. worked for.

In the three research states that do not allow state employees
to bargain collectively over wages, the responsibility for collec-
tive bargaining is handled quite differentiy. In these states--
Louisiana, Ohio, and Washington--in which bargaining units are
generally divided according to agency, the chief responsibility

for bargaining with correctional employees rests with the agency
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director and his appointed representatives. In Louisiana, in the
spring of 1975, the director of the Department of Corrections, with
two of his subordinates, negotiated the department's first contract
with correctional employees. In Ohio, representatives of the
director of the Department of Rehabilitation and Correction hego~
tiate collective bargaining agreements with correctional personnel,
subject to the director's approval.  And in the state of Washington,
representatives of the secretary of the Department of Social and
Health Services negotiate agreements covering all personnel employed
at the 24 state institutions under the secretary's jurisdiction.

It is important to consider precisely how management handles
its role in collective bargaining. In the eleven research states
that permit comprehensive collective bargaining for state employees,
the chief negotiator for management is part of the state's office
of employee relations. Such offices, as we have said, report either
to the office of the governor or to the state's department of
administration. Thus, the chief negotiator for management--the
person responsible for negotiating with correctional personnel--
has no formal responsibility for operations in the state's correc~
tionai agency, nor is he responsible to the director of that agency;

The state's .chief negotiator must try to achieve the greatest
possible benefits--both political and programmatic--for his ultimate
employer, the governor. In addition, the government negotiator
works c]osely‘with other professiona]s in the field of labor

relations; he relies on these fellow professionals for their help
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on the job, and possibly for their help in gaining advanqgment in

the rapidly growing field of public-sector negotiations. The state
negotiator's ties with the governor and with his’fellow professionals
are extremely important. As a result of those ties, when the state's
negotiator deals with issues pertaining to correctional employees,

he may have guidélines and goals different from those that would

be deemed important by the director of a department of corrections.
The state's negotiator may enter into collectively bargained agree-
ments that satisfy the gdvernor's desires regarding labor relations
but do serious damage to the governor's correctional programs.

Other factors, too, may cause contract negotiations to be
harmful to the operation of correctional agencies. First, we have
found that, generally speaking, state negotiators do not understand
the unique features in the workings of such agencies. Second,
aithough attempts are sometimes made to let correctional adminis-
trators contribute their information and ideas to the bargaining
pkocess, communications tend to break down during the intense final
stages of negotiations. At that time, the state's negotiator pays
less attention to the thoughts cohtributed by agency administrators
and more attention to the wishes of his supervisors.

In the research states we have seen numerous situations in
which the state negotiator has bargained with employee groups
regarding specific operations of the state's correctional facilities
~and yet has carried on the bargaining without the knowledge, or even

against the wishes, of the state's correctional administrator.
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Three illustrations will be particuiariy helpful in clarifying this
point.

‘In early 1971, just months before the tragic riot at Attica
State Prison in New York; the new director of the state's Department
of Correctional Services was faced with an employee organization's
demsnd that all assignments for correctional officers, both shift
assignments and specific post assignments, be based on a seniority
bidding system. The director, believing that such a contract
provision would prevent him and his superintendents fromnsatisfaCe
torily administering the state's prisons, informed the state's chief
negotiator--the director of the governor's office of employee
relations--that he would rather undergo a strike than agree to
such a demand. Then he implemented a strike contingency plan and
notified his superintendents that a strike by correctional officers
was. imminent. During the evening before the strike was scheduled
to begih, the director was called to the bargaining table by the
state's chief negotiator. The director was unable to resolve the
disagreement with the union, and he reports that after leaving the
negotiations he notified his staff that the strike would begin in
the morning. |t has been reported that in the early morning hours,
the state's chiéf negotiator discussed the situation with the
governor and then agreed to a contract with the union--a contract
that contained the disputed seniority bidding system for determining
post and shift as;ignments. This action was taken without the 

approval, and even without the knowledge, of the director of
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corrections, “The director awoke in the morning to be told that

the seniority bidding system had been agreed to, a system that would
significantiy reduce management‘s ability to put particular correc-
tional officers on the posts and shifts that most needed their
particular skills, The chief criﬁerion for job assignments was

now seniority.

In 1973, in Pennsylvania, the Bureau of Labor Relations, a
division of the Department of Administration, entered into a contract
covering ten bargaining units represented by the American Federation
of State, County and Municipal Employees. One of the ten bargaining
units was composed of correctional officers and psychiatric security
aides. A certain section of the multi-unit agreement created a
tangle of difficulties. The section stated that "all employees'

work schedules shall provide for a fifteen-minute paid rest period

during each one half work shift. The rest period shall be scheduled

whenever possible at the middle of such one half shift. The employer,

however, shall be able to vary the scheduling of such périod when,

in Tts opinion, the demands of work require such variance.“9
Administrators of the Pennsylvania Bureau ovaorrection indicated
that they had had no previous knowledge of this troublesome provision
and certainly no part in developing it. |t seems that for most

state agencies the establishment of fifteen-minute rest periods

twice a day for every employee did not create intolerable economic
burdens or scheduling difficuities; but the consequences were quite

different for the Pennsylvania Bureau of Correction. It found that

133

AR, )



it had neither the manpower nor the financial resources to release
correctional officers from such posts as the cell blocks or the
perimeter towers for two fifteen-minute rest periods in every
shfft. As a result of the bureau's inability to comply with this
contract provision, AFSCME filed a grievance that eventually was
submitted to arbitration. The arbitrator found for the employees,
requiring that the state provide two fifteen-minute rest periods
in the daily schedule of every correctional officer. Moreover,
those officers who had been required to remain on duty without
rest periods were to be reimbursed at the appropriate rate of
cvertime pay--such payment to be applied retroactively to all
suspended rest periods since the date of the initial grievances.
Because financial and scheduling difficulties still prevented the
bureau from complying with the contract provision, the Commonwealth
of Pennsy]Vania negotiated an agreement with the union to the
effect that, in lieu of reimbursement for the suspended rest periods,
correctional employees would be raised one step on the state’s
salary scale. The initial cost to the Bureau of Correction in
fiscal year 1973-74 was $1.4 million. (This amount was not paid
out until fiscal year 1974-75, when it came from the bureau's annual
operating budget of $48 million.) And, of course, becausé all
correctional employees had been raised one step on the pay scale,
the bureau incurred additional costs in every year thereafter.

Two important observations can be made on the basis of

“this example.  The first is that a state negotiator, without
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consulting correctional administrators, can agree to contractual
provisions that might profoundly affect the operation of a correc-
tional system. The issue here is not whether correctional employees

need or deserve a fifteen-minute rest period. Instead, the jssue

is whether a chief negotiator should be able to agree to such a provision

without consulting the appropriate correctional administrators.
In Pennsylvania, the state negotiators had no idea how great an
impact that one contract provision could have on the programs and
budgets of the Bureau of Correction.

A second important observation is that the Bureau of Correction,
in its efforts to pay for the contract provision in guestion,
received no financial assistance from either the executive branch
or the legislature~--no money‘to increase the number of employees
(and thereby permit fifteen-minute rest periods) and no money to
offset the additional salary expenses that were finally required.
Operating with extremely tight budgets, and faced with the costs
of housing an increasing number of prisoners, the bureau was
nevertheless forced to pay the required $1.4 million out of its
1974-75 operating budget, with the result that the bureau had to
reduce program activities, hire fewer employees than were needed
and budgeted for, and brfng in its employees for overtime when the
‘reduction in staff became critical. Thus the one contract provision
regarding rest periods created enormous problems. The director of
the Bureau of Correction was eVentua]ly fired, reportedly for his

inability to manage finances.
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Another illustration will shed additional light on these issues.
In 111inois, in December 1975, the state's chief labor relations
negotiator, acting for the governor, met with AFSCME to negotiate
a collective bargaining agreement covering emp]oYees*iRtthe state's
department of corrections. In addition to other economic provisions,
the contract called for a 7-percent wage increase, on the average, for
all state correctional personnel. Estimates of the total cost of
the contract ran as high as $4.5 million. On the day after the
contract was signed, the governor's office sent word to the director
of corrections that apparently the legislature would not provide
funds for the wage increases and that any additional costs resulting
from the new contract would have to be paid by the department of
correétions out of its current operating budget.

Admittedly, the situation in 1llinois was complicated by a
number of extenuating circumstances. (1) The governor, facing a
primary election that he eventually lost, was seeking the support
of organized labor. (2) The legal framework for collective bargaining
had not resulted from legislative action but from a governor's
executive order. The legislatufe had not approved collective bar-
gaining for state employees. (3) The signing of the collective
‘bargaining agreement was out of step with the normal budgetary
procedures. The contract was signed in the middie of the fiscal
~year and was to become effective immediately. In any case, however,
the signing of the contract, and the legislature's refusal to

provide funds to honor the contract, had dire effects on the department
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of corrections. To pay for the contract provisions, the director
of corrections and his appointed superintendents were forced to
curtail or eliminate valuable programs and services. Faced with
staggering population increases, antiquated facilities, and
inadequate educational, health, and rehabilitative programs for
prisoners, the department was nonetheless forced to tighten its
belt even further.

The three illustrations just given are not necessarily meant
to imply‘that New York's new procedures for assigning jobs are
untenable, or that Pennsylvania's correctional employees should not
receive fifteen-minute rest periods, or that tllinois's correctional
employees .did not rneed or deserve their 7-percent increase in wages.
Instead, the point to be made here has to do with the very nature
of the process of collective bargaining, and particularly with one
apparent result of the process--namely, its tendency to shift a
measure of decision- and policy-making authority from the state's
chief correctional administrator to the state's chief negotiator.

As we have pointed out, the states studied for this report
have tended to develop statewide‘bargaining units and to place the
responsibility for negotiations in a single office of employee
relations. Given the development of statewide units that éut
across agency divisions, the reliance on only one office, or one
person, to handle negotiations for the state would seem to be
appropriate. Certainly, this centnalization‘of the responsibility

for negotiations helps in the development and implementation of

137




a single statewide strategy for collective bargaining. Nevertheless,
the pattern does tend to create the problems we have been examining.

And to avoid these problems, state administrations must take preven-

tive measures--three measures in particular.

First, it is critical that the state negotiator and the directors
of the various state agencies establish channels of communication.

The negotiator and the directors must meet and confer at appropriate
times, especially just before negotiations begin and while they are

in progress. A director of corrections must be able to offer his
thoughts about all features of the negotiations, from general policies
to specific contract clauses. (We might add that there is also need
for labor retations conferences between the director of corrections

and his institutional superintendents, so that he and the superinten-
dents can readily discuss the impact which proposed contract provisions
might have on the correctiohal institutions.)

Second, a remedy must be found for the diffusion of authority
that currently tends to exist between the agency director and the
negotiator. If the director and the negotiator disagree over a
proposed contract provision, which party is to have the final authority?
Our own recbmmendation is that the ultimate authority should rest with
neither of the two parties. Instead, we recommend that a procedure
be established for resolving such managerial disputés. And the
procedure should include a process of appeal, so that any unsolved
conflicts could be taken to a designee of the governor or to the
governor himszif, who would then act as the ultimate determiner

of policy.
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Third, before a contract is signed, the cost of its provisions
must be carefully estimated. The agency administrator should be
told which costs would be assumed by the current operating budget
and which ones would be covered by additional appropriations. This
analysis might take the form of an operational and fiscal “impact
statement.!" If a statement were deemed unsatisfactory by an agency
administrator, the questionable points could be submitted to the
procedure for resolving managerial disputes.

These measures would serve three important functions. ¥First,
they would meet the critical need for adequate two-way commuriication
between state agencies and the state negotiator, and would establish
a formal channel for the flow of information. Second, the measures
would allow fer the fact that conflicts may exist between the nego-
tiator and an agency director. The procedure for resolving management
disputes would systematically permit the presentation of conflicting
proposals to an appropriate higher authority. Third, the measures
would answer the need for an assessment of the impact that contract
provisions would have on both individual égencies and the state
structure as a whole, To require impact statements would serve as
an impetus iyor both the realistic analysis of the costs of collective
bargaining agreements and for the development of financial and

operational relief for affected agencies.
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The Role of Employee Organﬁzations

The previous sections of this chapter have reviewed the organiz-
ational structure by which management handles public-sector collective
bargaining in our research states. We will now turn to the means by
which emp]oyeeyorganizatfcns handle: such bargaining.

The nature of the bérgaining units for correctional personnel
was discussed in an earlier chapter. Of the research states that
have determined bargaihiﬁg units, five have agency or institutional
bargaining units, five have statewide units, ard one--Rhode |sland--
places correctional personnel in both agency’énd statewide units.
Three states--Connecticut, Florida, and Indiana-~are in the process
of determining bargaining units as this report is being written.
California and Michigan, as we have said, have not permitted employee
representatives to engage in collective bargaining but only in
meet-and-confer procedures.

Once bargaining units have been determined, the process of
selecting employee organizations begins. Most states that enable
state employees to bargain collectively give exclusive rights of
representation to the employee organization chosen by a majority
of the employees in a particular bargaining unit. This means that
once an organization has been chosen, it has the exclusive rjght
to represent all the empioyees in a bargaining unit for the purpos:s
of collective bargaining and the administration of contracts. The
employer has both a positive duty to bargain collectively with

the exclusive bargaining representative and also a negative duty
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not to bargain with anyone else, including not only minority unions
but also individuals and groups of employees within the bargaining
unit. Usually state statutes provide that once an organization has
been certified as.the exclusive agent of a bargaining unit, its
status canneot be challenged by another organization until at least
a year’has passed or if a collective bargaining agreement is in
effect. (Collective bargaining agreements are usually limited by
state law to a term of not more than three years.)

There are two ways in which an employee organization can gain
the right to be the exclusive representative for a bargaining unit.
First, an-organization can submit‘evidence that it represents a
majority of the employees in the unit and can request voluntary
recognition by the employer. Second, if there are questions as to
which organization is entitled to represent the unit, a public
employee relatians beoard, or its equivalent, can conduct a secret
election to determine which organization the employees prefer.

in the research states, a state or national union or association
usually wins the right to represent bargaining units that include
state correctional employees. The state leadership of the state
or national union or association then becomes responsible for
negotiating contfacts, but it receives advice from regional and
local organizations, and it usually must éeek contract ratification
from the rank-and-file membership..

Different employee organizations develop their state, regional,

and local associations in different ways. And any.one organization
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is likely to take different forms in different states. . AFSCME,
which represents more correctional officers than any other employee
organization, tends to establish institutional locals for correc-
tional personnel. The locals are then responsible to the AFSCME
state council, either directly or through a»;egional organization.
in New York, the institutional locals for correctional officers
report dfrectly to the state AFSCME council, whereas in Pennsylvania
the institutional locals report.to the state council through a
regional organization.

In all the research states in which AFSCME represents correc-
tional employees, it is the state coqncil of the AFSCME that handles”
negotiations with the representative of the employer. AFSCME stace ‘
councils vary both in the number of employees they represent and
- in the types of bargaining units. they represent. In New York State,
the AFSCME state council--Council 82--represents only the security
bargaining unit, which contains approximately 10,000 employees.

On the other hand, in Pennsylvania the AFSCME state council repre-
sents ten bargaining units and approximately 76,000 employees.

But in both states, despite these differences, negotiations on
behalf of state employees are the responsibility of the AFSCME
state councils. And in the other research states, as well as in
'organizations other than AFSCME, the situation’tends to be the
same:q state employees .tend to be represented at the bargaining
table by the leaders in the state office of the employee organiz-

ation.
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Even so, the relationships between employee organizations and
bargaining units can become quite complex. In Massachusetts an
alliance of AFSCME and SEIU (Service Employees International Union)
won the right to represent a majority of the state's eleven bar-
gaining units. Now these AFL~CI0 unions both sit at the bargaining
table to negotiate jointly for the employees they represent. In
Pennsylvania the AFSCME state council negotiates for ten statewide
bargaining units through a process known as “multi-unit bargaining."
The Pennsylvania AFSCME state council negotiates a master collective
bargaining agreement for all the employees it represents and, in
addition, negotiates appendices containing special provisions suited
to the different kinds of employees in the different bargaining
units. Such multi-unit bargaining is not uncommon. . The AFSCME-SEIU
alliance in Massachusetts engages in multi-unit bargaining. And
in New York State, although each of the Civil Service Employees
Association bargaining units has a separate contract, the contracts
are virtually identical, as a result of multi-unit bargaining.

Another complex form of negotiations is known as '‘coalition
bargaining.' This is a process by which employee organizations
that represent separate bargaining units engage jointly in nego-
tiating a collective bargaining agreement. The AFSCME-SEIU alliance
in Massachusetts cannot, in the strictest sense, be considered
coalition bargaining, because the two employee organizations formed
an alliance before winning the right to represent several bargaining

units. Oregon is the only research state in which we have observed
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formal coalition bargaining. 'In the field of corrections, a
coalition of the Oregon State Employees Association (representing
employees of the Oregon State Priéon) and AFSCME (which represents
the bargaining units at the other state correctfona] faci]ities)
_negotiate jointly when they bargain with the state negotiator over
wages and other economic benefits.

The coalition bargaining in Oregon, in fact, applies only fo
wages and other economic benefits. Each separate institutional
bargaining unit deals with other issues at the local lével, by
negotiating with each institutional administration (whose decisions
are subject to the approval of the director of corrections). Thus
negotiations take place at two distinct levels of the management
hierarchy. This sort of bargaining, in which different kinds of
issues are negotiated at different levels of management, is referred
to as "multi-tiered bargaining." The complex negotiations that
take place in Oregon might therefore be labeled ''coalitioh, multi-
tiered, multi-unit bargaining."

Multi-tiered bargaining occurs in other jurisdictions besides
Oregon. It has been written into the contract for four bargaining
units in New York State, although it has not yet been effectively
implemented. The contracts negotiated by the New York State Civil
Service Employees Association for its four bargaining units state
that, in addition to statewide collective bargaining over issues con-
cerning employzes in general, there shall be departmental and
‘institutional bargaining over issues that concern only the emp]oyees

in a particular locale.
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Multi-tiered bargaining has both advantages and disadvantages.
If important economic issues are settled through negotiations at
the state level, then the correctional adminfstrator who handies
only the departmental negotiation of local employment issues is
severely restricted in bargaining power. On the other hand, once
the correctional administrator is made responsible for local nego-
tiations, he has greater control over the formulation of managerial
priorities. Conceivably, there would be less likelihood that a
contract clause would be negotiated without the negotiators fully
understanding its potential impact on correctional operations.
From the employees' point of view, muiti-tiered bargaining has an
extra advantage in that it gives the employees a second chance to
achieve demands that were not achieved through negotiations at
the state ievel.

In three of the research states--Washington, louisiana, and

Ohio-~collective bargaining occurs at the agency level alone. in

all three states, employee organizations are not permitted to bargain

collectively over wages; instead, the organizations lobby in the
state legislature and the governor's office for increased economic
benefits.

In concluding this discussion of the manner in which employee
organizations bargéin collectively on behalf of correctional
personnel, we should stress several important factors. First, in

most states, correctional personnel belong to several different
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bargaining units. Correctional officers may belong to one unit,
professional employees to another, clerical and administrative
employees to a third, trade employees to a fourth, and so on.
Second, generally speaking, correctional personnel are represented
By more than one employee organization. For example, the bargaining
unit that contains correctional officers may be represented by
AFSCME, while the unit containing teachers from correctional insti-
‘tutions may be. represented by a state employees association.

Third, although coalition and multi-tiered collective bargaining

do occur in some jurisdictions, the much more typical situation

is that one employee representative negotiates an agreement for

one unit at a time or engages in multi-unit bargaining. Typically,
too, the negotiations will involve an employee orgarization's state
council on the one hand and the state's employer representative

on the other.

The research states, then, tend to adhere to a similar pattern
for formal collective bargaining for correctional employees. The
pattern is not without its problems for both sides of the bargaining
table. The management side is characterized by fragmented authority
and by the possibility of internal idsputes over labor relations
policies, correctional programs, and political goals. On the other
side of the table, the employee organization state council, which
frequently must represent more than one bargaining unit, is faced
with the task of balancing the needs of its various employee groups

“and also the task of competing against the other employee organizations
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that represent state personnel. An employee organization is never

free from the threat that it may lose its exclusive bargaining

rights for a particular unit because the employees become dissatisfied.
But formal bargaining between the representatives of employee

and employer is not all that is involved in the actual process of

public-sector collective bargaining. As we have seen, the process

is multilateral; it involves other interested parties. 1In the next

two sections, we will consider the two other parties that become

most important in collective bargaining for state correctional

employees.

State Legislatures

Aside from the various interested parties in the employee
organization and the executive branch of government, perhaps the
most important party that becomes involved in collective bargaining
for state employees is the state legislature. Not only have the
legislatures passed collective bargaining legislation in a majority
of our research states, but they are also responsible for enacting
any legislation or appropriations necessary for impleménting a
collective bargaining agreement. In none of the research states
has thé legislature permitted the executive branch to assume power
over appropriatipns in order to enter into collective bargaining
agreements. Even in the states that have enacted legislation
permitting comprehensive collective bargaining for state employees,

the power to appropriate funds to meet the provisions of collective
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bargaining agreements still rests with the state legislature.

Although the ultimate powek of appropriation rests with state
legislatures, in our research states we have found differences in
the extent to which legislatures become involved in ratifying
collective bargaining agreements, In Pennsylvania, collective
bargaining legislation requires that any provisions of a collective
bargaining contract that depend on legislative action will become
effective only if such legislation is enacted. This stipulation
appliés not only to budggtary appropriations, but alsb to all
other matters requiring legislative approwal. In Massachusetts,
collective bargaining legislation indicates that the state employer
must ask the appropriate legislative body for any appropriations
necessary to pay the costs involved in a collective bargaining
agreement. If the legislative body rejects the request, the
relevant contract items must be sent back.for further bargaining.
In Florida, upon the execution of a collective bargaining agreement,
the chief executive must ask the legislature to appropriate enough
money’to fund the provisions of the agreement. |f less than the
requested amount is appropriated, the chief executive must administer
the‘agreement with whatever funds the legislature has made avaiiable.
Unfunded or partly funded contfact provisions are not sent back
for further bargaining; they remain in effect at the level of funding
authorized by the legislature.

In Wisconsin, a collective bargaining agreement between the

executive branch and any certified labor organization is considered
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tentative until it has gone through an elaborate legislative process.
The tentative agreement is submitted to a joint legislative committee
on employment relations. The committee is then required to hold a
public hearing before deciding whether to approve or disapprove
the tentative agreement. |If either the joint committee or the
legislature as a whoie fails to approve the required legislation,
the tentative agreement is returned to the bargaining table for
renegotiation. - Under the terms of the relevant Wisconsin statute,
no part of a collective bargaining agreement can become effective
until the entire agreement is put into effect.

State legislatures, then, play an important role in coilective
bargaining for state employees, although legislative procedures,
and the extent to which legislative approval is required, vary from
state to state. Once a collective bargaining agreement has been
negotiated with the state employer's representative, employee
organizations and employer representatives often lobby with the
legislature to ensure approval of those contract provisions that

require legislative action.

Labor Relations ''Neutrals!!

Another party with an important role in public-sector collective
bargaining is the group commonly referred to as '‘third-party neutrals."
These labor relations professionals, whe stress their neﬁtrality
toward both management and labor, frequently act as fact-finders or

-

assume a quasi-judicial role in settling employer-employee disputes.
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In the private sector, they have served primarily in. the settlement
of '"'rights disputes,” é} grievances, which usually involve the
‘interpretation or application of an existing collective bargaining
agreement. In the public sector, however, neutrals are increasingly
becoming involved in the resolution of ''interest disputes''-~disputes
over the provisions of a collective bargaining agreement in the
process of being negotiated. Procedures for resolving public-sector
interest disputes have been established partly in an attempt to find
an alternative to public employee strikes.

The techniques for resolving interest disputes range from
third-party mediation to fact-finding to voluntary or compulsory
arbitration, to combinations of mediation, fact-finding, and arbi-
tration. Most of the research states have estébé%ﬁhed some kind of
procedure for resolving impasses in interest disputes involving
state employees. Virtually all jurisdictions provide for some form
of‘mediation and then some kind of fact-finding. Connecticut and
New Jersey provide for voluntary arbitration. In Washington, the
state's personnel board has binding authority over collective bar-
gaining disputes concerned with matters other than wages. In New York
and Florida, after mediation and fact-finding have taken place,
the state legislature becomes the final arbitrator for impasses in
the negotiation of contracts for state employees.

of parti;ular interest are the provisions for arbitration. in
Oregon, Pennsylvania, and Rhode Island. Rhode Island legislation

provides for binding arbitration over all interest disputes, except.
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that with respect to wage disputes the arbitration decisions are
only advisory. In Oregon and Pennsylvania, the labor relations
legislation contains special provisions for public-safety employees,
including correctional officers. The provisions call for compulsory
arbitration over all bargaining impasses involving correctional
officers, subject to legislative approval. In Pennsylvania, in
1976, AFSCME separated the bargaining unit containing correctional
officers from its muiti-unit bargaining so that the correctional
officers' demands could be taken to arbitration.

One issue related to compulsofy arbitration is. the question of
whether legislative and executive departments should be permitted
to delegate their authority to private individuals. In no state
in our sample has ine state legislature agreed to be bound by an
arbitration decision; however, state legislatures have passed laws
binding local units of government to fund and implement arbitration
decisions. Court challenges on this matter--in Michigan, Pennsylvania,
Rhode Is!ané,‘and Wyoming--have been rejected on the grounds that
Y"the arbitrators constitute public agehts or state officers when
carrying out their arbitration function, or that the presence of
standards and the statute for the guidance of the arbitrators is
sufficient to overcome the delegation ar‘gument.“]0

Nevertheless, the procedures for resolving third-party disputes
further weaken the authority of the correctional administrator.
Particularly when the arbitration is compulsory, the administrator

is legally required‘to operate his agency according to the provisions
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of ‘a collective bargaining provision formulated by a neutral third
party that does not have to face the practical consequences of the
contract provisions and may not understand the operation of correc-
tional institutions.

s Binding arbitration én appropriate procedure for resolving
impasses in public-sector contract negotiations?‘ This question has
been hotly debated. Not only do managers and employees disagree
about this issue, but there is also disagreement within the two
groups. In essence, the issue boils down to two questions: whether
public employees should have right to strike, and whether arbitration
is preferable to jcb actions on the part of public employees. Most
states, as we have already noted, prohibit strikes by state employees.
In our sample, the states that grant a limited right to strike to
most state employees prohibit strikes by correctional officers.

As a legislative compromise, correctional officers denied the right
to strike are given arbitration.

But it should be stressed that strikes by correctional officers
are not necessarily stopped by prohibitions against strikes or by
the development of other mechanisms for resolving disputes. In
Pennsylvania, in 1975 alone, correctional officers engaged in two
separate strikes despite provisions for arbitration.

Labor relations professionals, employers and employees, legis-
lative bodies, and the general public are all searching for more
effective procedures for resolving the aisputes that occur in public-

sector collective bargaining. A number of experiments are under way.

152



One such.experiment is taking place in Massachusetts, where
compulsory '"final-offer arbitration'' is being used to settle
interest disputes affecting police and fire~fighters. In the
form it has taken in Massachusetts, final-offer arbitration
requires that an arbitration panel choose, in its entirety,
either the final contract offer made by the employer or the final
offer made by the employees, This procedure will encourage
conflicting parties to resolve their differences, but it may
also lead to some very expensive and/or ill-conceived contract
provisions that could damage the operation of a public-safety
agency or ignore the needs and rights of employees.

An interesting side-effect of using labor relations neutrals
in fact-finding, arbitration, and the framing of contracts is the
reduction of political costs to both management and the leaders
of employee organizations. An elected official who wants to
increase public employees' wages in a time of tight budgets might
thereby receive unfavorable publicity; thus he may readily agree
to fact-finding or arbitration proceedings in which a third party--

a labor relations neutral--can take the brunt of public outrage.

Summary

- The state correctional administrator's ability to carry out
his traditional administrative resﬁonsibil?ties is being dimished and
diffused by the labor relations process. In the 1970s, as correctional

problems become more severe as a result of rising prison populations
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and tightened budgets,’and as the pub]ic become more concerned

‘about the effectiveness of correctional programs, the administrator's
ability to solve major operational problems and policy issues is
being reduced by the fragmentation of his authority and the increased
complexity of administration. Increasingly, the courts, federal

and state regulatory agencies, and labor relations professionals

are making decisions affecting the policies and operafions of
correctional institutions. To be sure, this fragmentation of
authority has brought about many favorable changes in program and
policy, but it has also created many problems. And problems are
bound to exist when managers are rapidly given added administrative
responsibilities without adequate training or resources and are
increasingly deprived of authority.

This chapter has shown how the negotiation of public-sector
labor contracts has led to a diffusion of authority. The next
chapter will consider the impact of pub]fc-sector contracts,
specifically the impact on the operation of state correctional

systems.
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6. The Impact of Contract Provisions

The chief product of collective bargaining is a contract that
specifies terms and conditions of employment and is agreed to by
representatives of both employee and employer. In some instances
contraét provisions merely confirm existing policies and practices
of employment, but in others the provisions significantly change
the conditions of employment.  This chapter will review the impact
that certain widespread cohtract provisions are having on bhoth
the employee's working conditions and th? administrator's abiléty
to manage a state correctional system.

For the purposes of analysis, it is useful to divide contract
provisions into four categories, according to whether the provisions
affect (1) economics, (2) operations, (3) policies, or (4) employee
organizations. Some prdvisions will affect more than one category.
For example, a provision calling for a greater number of correc-
tional officers in cell blocks would clearly affect operations,
but would also affect economics (by requiring an increase in wage
expenditures) and policies (by implying a shift in priorities: money
spent on institutional staffing cannot be used for educational or
therapeutic programs, or for community cdrrectional facilities.)

In thoroughly analyzing any contract provision, then, one must
consider all possible effects and side-effects. Nevertheless, our
present analysis will be most frultful if we focus on the primary
effect of each provision and thereby divide provisions into the

four categories just mentioned.

156



Provisions Affecting Employee Organizations

Some provisions. have to do with the security and the business
concerns of the employee organization involved in negotiations.
These provisions deal with such matters as time off to permit
organization officials to conduct the business of the organization:
the development of vehicles of communication, such as organizational
bulletin boards at work sites; the deduction of organization dues
from pay checks; and the development of an agency shop or some other
means of ensuring the organization's security.

The provision for an agency shop usually requires that any
employee not belonging to the organization certified as his exclusive
bargaining repi=3entative cannot keep his job unless he pays the
organization an amount equal to its fees and dues. This arrangement
is sometimes referred to as a‘“fair—share agreement."'

The research states vary as to whether or not their legislative
framework  for public-sector collective bargaining permits the agency
shop. . Certain states--such as Massachusetts, Oregon, and Washington--
have passed legislation specifically providing that agency shops
are legal and may legitimately result from collective negotiations.
Rhode Island legislation goes even further and indicates that an
agency.shop shall exist as soon as a'bargaining unit ‘has gained a
certified exclusive representative. Other states, such as New

Jersey and New York, have legal prohibitions against provisions
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calling for agency shops. But even though New York prohibits agency
shops, employee organizations have obtained contract provisions

that would permit them tc reopen negotiations and bargain for an
agency~-shop provision if the legal prohibition against agency shops
is removed.]

The establishment of agency shops and the automatic deduction
of dues are particutarly important to any employee organization
because the funds for negotiating and administering contractﬁ,
and for enlarging the organization, are drawn primarily from initia-
tion fees and membership dues. In states that permit negotiations
over provisions for union security, such provisions are of singular
interést to employee organizations.

Most collective bargaining agreements contain provisions
pertaining to the functions and finances of employee representatives.
And most provisions of this kind not only affect employee organiz-
ations but also have an indirect effect on the other three matters
cited earlier--i.e. economics, operations, and policies. For
example, most contracts contair provisions granting time off, with
pay, to the officials of emp]o?ee organizations for the purpose
of conducting crganization business, and such provisions obviously
affect both the economics and the operations of correctional agencies.
It shouid be noted, however, that some of the collective bargainfng
agreements reviewed for this report contain provisions’for retrieving
a pefcentage of the money expended on the time used for conducting

union business.
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Provisions Affecting Economics

Virtually all contract provisions affect economics. Significant
costs are involved if, for examplie. the provision requires additional
staffing in the cell blocks or releases the officers of an employee
organizatioﬁ to conduct organization business during working hours.
But the most expensive provisions are thosé‘dealing with salaries
and fringe benefits.

Interestingly enough, although salaries account for well over
50 percent of the operating budget of the typical department of
corrections, salary increases resulting from collective bargaining
generally. do. not harm the department's economic health. The reason
is that salary and fringe-benefit increases for correctional personnel
are generally linked to some form of across-the-board pay increase
for all state employees, and as a result saltary increases approved
by the state legislature lead to increased appropriations for all
state agencies.

Exceptions do take place, of course. An incident cited in
- the previous chapter is a case in point. The salary increase granted
corréctional employees by the governor of 1l1linois in 1975 was not
approved by the legiélature and, as a result, was paid for during
the first contract year out of the agency's already-appropriated
operating budget. This way of paying the increase reduced the
amount of money available for funded programs and worsened the
financial plight of an agency already in need of money. ‘ |

Although salary and fringe-benefit increases usually do not
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reduce funds already’approﬁriated, they might possibly reduce the
funds available in the future for other parts of the agency's budget.
Despite expanding prison populations and an increased need for
expenditures on programs, the limited additional funds allocated

to a department of corrections in any one year mfght have to be

used to pay the increased salaries rather than to improve institu-
tional operations or prégrams.

Most of the fringe benefits for correctional personnel are
also part of a salary-and-benefit package for all state employees.
Thus such benefits as holidays and vacations; days off for sickness,
personal leave, or bereavement; and medical, hospital, disability,
and life insurance do not result in a cost to a department of
correction, except in the sense that such expenditures reduce the
state funds availablie for other parts of the budget. Sometimes,
however, the executive and legislative branches do not adequately
fund certain increases in fringe benefits, such as increases in
paid leave; and then it becomes necessary to pay the agency's
‘increased personne1 expenses by curtailing expenditures in other
segments of the budget.

A1though contract provisions for fringe benefits may not
threaten the financial well-being of a depaftment of corrections,
the abuse of such benefits will damage the operation of a correc-
tiona] systemi In many of the correctional agencies visited for
this report, a significant abuse of sick-leave benefits was causing

a substantial increase in operating expenses. When employees
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abuse sick leave, managers must either leave some positions vacant
or must fill the positions by using additional personnel paid at
overtime rates. Thus, in November 1975, a,memorandum from the

New York State Department of Correctional gervices indicated that
the abuse of sick teave and workman's compensation teave at one of
the department's facilities had robbed the day-to-day pool of
available security staff and had contributed to excessive expenditures
For overtime.2 Overtime payments at this facility had added an
average of $3,888 to the salary of each correctional officer--
approximately a 30-percent increase over the average annual salary
of $12,850.

It should be added that the abuse of fringe benefits was not
the only cause of excessive overtime at this facility. The
memorandum states that another cause was ''the department's practice
of initiating new or modified programs without additional staff to
cover these programs.'' This practice is by no means confined to
New York. As we have seen in previous chapters, in virtually every
department of correction studied for this report, the management
operates unfunded new or revised programs by shifting personnel
from funded positions and using overtime pay to cover salary
expenditures not ihciuded in the budget. ‘This use of overtime pay
must be carefully studied by state control agencies and state legis-
latures, so that its implications for public po]icy,éan be assessed.
Unfunded programs operated with overtime pay circumvent the normal
processes of executive and legislative authorization and tend to

escape public scrutiny.
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The bypassing of the‘normal appropriation procédures--either
to operate unfunded programs or to pay for the abuse of fringe
benefits-—fs-a serious problem in most of the states studied.
Another serious problem is the granting of economic benefits
largely '"hidden'" from public review. Cost-of-living and salary
increases are generally not hidden from public examination.  Such
increases require legislative apprbval and receive much publicity.
But other types of economic settlements are less 'visible!~--

i.e. receive less public attention. Some of these require direct
legislative approval; others do not.

One benefit requiring direct approval is early public-safety
retirement. The legislatures in many of the research states have
recently given correctional officers the right to early public-
safety retirement, a significant economic gain because it means
that correctional offiéers can retire at age 55 with full retire-
ment benefits. This kind of change in retirement provisions, though
it usually does not result from an explicit contract clause,
nevertheless does require that an employee group negotiate and
lobby with the executive and legislative branches of government.

- The tendency to grant correctional officers early public-
safety retirement is an interesting affirmation of the power of
correctional officer organizations. Many kinds of emplovees
besides correctional officers come into direct contact with the

inmates of correctional institutions. Such other employees as
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teachers, medical personnel, and industrial shop instructors also
must supervise inmates, but seldom are such groups included in the
proVisions for early retirement.

In addition to the less ''visible! economic benefits that
require direct legisliative approval, there are others that require
only indirect approval. A recent instance occurred in New Jersey,
where, in lieu of a salary increase that would have been closely
scrutinized by both the legislature and the public, correctional
officers were granted a contract provision requiring that they be
paid at the time-and-a-half overtime rate for an 18-minute ''shift
overlap.” A shift overlap is the period of time that correctional
personnel are required to be at the correctional institution‘prior
to the beginning of their shift to change into uniforms and re-
ceive instructions and assignments. In any event, in New Jersey
the added few minutes of work each day, paid at the overtime rate,
led to a pay increase approximately equal to the salary increase
the correctional officers had initially demanded; but because the
pay increase resulted from shift overlaps and overtime expenditures,
it did not require direct legislative approval and was not widely
publicized.

The very integrity of the bargaining process is at issue here.
Such actions as increasing salary by changing a work rule and then
disguising the salary increase as an increase in overtime pay f
clearly corrupt thé system of checks and balances found in most |

legal. frameworks for public-sector collective bargaining.
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Unfortunately, public-sector managers often consi&er this kind. of
manipulation to be good management. They do their managerial work
under difficult conditions, in a political situation filled with
conflicts not only between departments in the executive branch

but also between the executive branch and the legislature. Hénce
the pragmatic public manager often tries to reach his programmatic
and boliticai goals by using whatever Iegaf or administrative |
loopholes he can find. The apparent increase in this tendency in
the 1970s=-the inéreasing interest in implementing a program rather
than preserving the integrity of a process~-needs a most searching
examination in the literature of political science and public
administration.

In terms of basic salaries and fringe benefits won through
collective bargaining, correctional officers in New York City have
done better than correctional officers in any of the other research
jurisdictions. - Indeed, the package of salaries and fringe benefits
is larger than that of any other group of correctional officers in
the United States. The Correction Officers Benevolent Association
has done a remarkably effective job of negotiating for ecenomic
benefits. And, according to an executive of the association, the
reason for this achievement is that most of the economic benefits
have not been visible to the public.

The basic annual salary for a correctional officer in New York
City is impressive in itself. A contract endorsed in July 1975 set

the basic annual salary at $I7,458.3 But the contract also calls
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for an automatic cost-of-living increase each time there is an
increase of four-tenths of a percentage point in the U. S. Department
of Labor price index for urban wage earners and clerical workers.

In addition, for each five years of service, up to a maximum of
twenty years, correctional officers receive an annual '"longevity
adjustment' of $100. Correctional officers also receive eleven

paid holidays and one personal-leave day each year; unlimited sick
leave for any illness, injury, or mental or physical defect, whether
or not It was caused during working hours; four paid leave days if
there is a death in the tamily; 30 paid days for military leave,

if necessary; and 27 paid vacation days every year, after the first
three years of service. The city also provides each employee with

a fully paid, self-chosen insurance plan for health and hospitaliza-
tion, and pays $400 per employee per year to the Correction Officers
Benevolent Association to provide additional benefits such as legal
services, life insurance, a dental plan, a prescription drug plan,
and supplementary benefits providing a hospital emergency room

when necessary. Furfhermore, for each correctional officer the

city puts a dollar a day, up to $261 annually, into a personal
annuity fund, so that the officer will receive an annuity when he
retires or a lump sum if his employment is terminated befqre
retirement, no matter what the reason for the termination. Finally,
at the time of our research in New York, the city was also paying
the full cost of all “employee contributions' to the retirement

fund.
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An interesting dispute regarding working hours and overtime
pay occurred in New York City in the early 1970s. During contract
negotiations, the Correction Officers Benevolent Association
demanded a work shift of eight and a half hours, rather than the
existing one of eight hours. The officers argued that they were
entitled to the longer shift because police officers had recently
negotiated for a shift of the same length and because the city
had agreed to keep the benefits for correctional officers on a par
with those of police officers. The director of the city's department
of corrections opposed the eight-and-a-half-hour shift because it
would entail the hiring of 6.25 percent more employees to cover
the same number of job assignments. But the correctional officers
recognized that the longer shift would result in an extra sixteen
days off each year at the same annual salary, and that if they
wished, they could choose to work during some or all of those‘
sixteen days at the overtime rate. The officers insisted that
the city honor its agreement to keep correctional officers on a par
with police officers. Ultimately the city agreed to the correc-
tional officers' demand, but without granting any budgetary relief
to the department of correction. The result was that in order to
maintain the same level of staffing, the department significantly
increased its expenditures on overtime.

Some of the collective bargaining agreements we have reviewed
contain provisions regarding ''shift differentials''--i.e. different

rates of pay for different shifts. One example is the July 1973
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agreement between the Commonwealth of Pennsylvania and the bargaining
units represented by AFSCME, an agreement providing that a shift
differential of fifteen cents an hour would be paid for any regular
shift of seven and a half or eight hours that began either before
six a.m. or at any time-at or after noon.h Although such a provision
might have little effect on the operation of most state agencies,
it has had a marked effect on the Pennsylvania Bureau of Correction
because approximately two~thirds of its correctional officers are
eligible for the shift differentials. It is interesting that under
such a system, correctional officers who work the late night shift
and have absolutely no contact with inmates receive a higher rate
of pay than officers who work during the day hours, when contact
with inmates is most extensive. This pay scheme seems to conflict
with correctional management's efforts to prevent experienced
personnel from avoiding jobs that entail contact with inmates.

The New York State Department of Correctional Services has
recognized that experienced officers have been trying to avoid
jobs involving exposure to inmates. Thus, in bargaining with the
employee organization representing correctional officers, the
department has negotiated a contract provision requiring the
hi-lateral establishment of a program for career deve]opment.5
Union representatives on the labor-management committee recommended
that jobs for correctional officers be divided into two groups

according to whether or not the jobs involved exposure to inmates,

and that the jobs involving such exposure receive a higher rate
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of pay. Jobs not incurring exposure--work in the perimeter towers,
for instance--would be paid at regular wage rates, whereas a
correctional officer working in contact with inmates would receive
a raise of one or two steps on the state pay scale.

Interestingly enough, the need for incentive plans to encourage
experienced officers to request jobs involving contact with inmates
has resulted from contract provisions stipulating that when bidding
for a position takes place, the position will be filied by the
eligible employee with most seniority. When correctional managers
can maké job assignments without considering seniority, they can
give personnel the jobs in which their experience can be used most
effectively. A plan such as that proposed by the Ngw York union--
f.e. a seniority system for assigning jobs, coupled with an economic
incentive plan--permits correctional officers with seniority to
choose to work in demanding positions for extra pay. But since
most of the jobs done by correctional officers involve some contact
with inmates, the net result of such a scheme wbuld be to increase
the salary of the typical correctional officer by a significant
amount.

As the foregoing discussion has shown, when correctiona]v‘
personnel are involved in collective bargaining, a great variety
of wage and fringe benefits can come up for consideration. If the
economic benefits are clearly indicated, and are submitted for the
approval of the appropriate legislative body, the effects on the

operaticn of the correctional system will ordinarily be kept to
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a minimum. S%d even if increased expenditures for correctional
employees (most of whom are correctijonal officers) reduces the
amount of state monies available for other parts of the correc-
tional budget, at least the decision as to how to spend the money
will have gone through the checks and balances of our political
system.

But even if contract provisions regarding economic benefits
have been agreed to by the executive branch of government and
approved by the legislative branch, the provisions may still be
unclear to the general public. Sometimes an elected official
contributes to the public's lack of understanding. - Perhaps the
official stresses that the state has resisted a salary increase
for its employees but neglects to mention that the state has
granted an indirect pay increase by agreeing to pay retirement-
plan contributions that had previously been paid by the employees.
This indirect kind of pay increase may escape public scrutiny,

and its full effect on rates of taxation may not be felt for years.

Provisions Affecting Qperations

Contract provisions affecting the operation of state correc-
tional systems take a varlety of forms. Some deal with working
hours=--specifically with such matters as rest breaks, dinner hours,
roll-call periods, overtime, call time, holidays, and leaves.
Other provisions set forth personnel policies regarding such matters

as firings and promotions, disciplinary actions, job assignments,
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and grievance procedures. Still other provisions affect still
othef aspects of the operation of correctional facilities; such
provisions deal with such diverse matters as seniority, employee
safety, contracting for services, the use of volunteers, and the
framework for meetings between labor and management.

Although the collective bargaining agreements in our research
jurisdictions differ significantly as to the provisions affecting
department operations, the agreements generally contain provisions
dealing with three important matters: seniority, grievance pruce-
dures, and labor-management meetings. These three kinds of provisions

are so significant that each will be discussed at length.

Provisions regarding seniority often affect such matters as
choice of vacation periods, eligibility for overtime assignments,
position on furlough or layoff lists, selection of post and shift
assignments, and, in some cases, eligibility for promotion.

Generally speaking, seniority is determined by one of three
criteria--either (1) time in the state service, (2) time in a
particular department or agency, or (3) time at a single institution.
Usually seniority is based only on how long the employee has worked
in a particu]ar job classification, but sometimes it is based on
how long he has worked for the state, regardless of the partfcu]ar
. jobs he has held.

Correctional administrators interviewed during our research

charge that the provisions requiring that assignments and prumotions
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be based on seniority have done more to disrupt the operation of
correctional institutions than any other kind of provision.
Correctional institutions contain a wide variety of posts, many

of which require special skills and traits of character; and the
administrators we have interviewed believe that seniority provisions
make it exceedingly difficult to fill the various posts with employees
well qualified to handle them. ©On the other hand, correctional
employee organizations argue that seniority provisions have not

led to any gfeat number of unsuitable job assignments and, further,

that senior employees should have a right to the more desirable

jobs and should not have to depend solely on managerial decisions, which

the organizations contend are often arbitrary and sometimes punitive.

The 1974-75 agreement between the State of New York and the
Security Unit Employees, Council 82, AFSCME, contains a provision
that defines seniority in such a way that the seniority of correc-
tional officers is based on their length of service in a particular
job classification in the Depzrtment of Correctional Services.
The contract further states that ''the employer shall have the right
to make any job or shift ass{gnment necessary to maintain the
services of the department or agency involved. However, job
assignments and shift selection shall be made in accordance with
seniority provided the employeeyhas the ability to properly perform
the work involved.'!

The wording of this proviéion seems to indicate that management

can remove an employee who is not qualified for the particular job

*
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he has requested, but in reality this managerial prerogative is
rarely exercised. One reason is that grievances regarding the
bidding for job or shift assignments can move to the fourth step
of the grievance procedure--namely, a review by the state's Director
of Employee Relations. Secondly, even if management prevents an
unsuitable employee from obtaining a particular job, management
will not necessarily be able to assign that job to the employee
deemed most suitable. The bidding for job assignments will still
depend on seniority, and therefore management Wi]] nat be able to
determine -which employee next becomes eligible for the job in -
question.

A different kind of provision regarding seniority and bidding
appears in vhe collective bargaining agreement signed in February
1972 by the Massachuseits Department of Correction and by AFSCME,
Local 451, represent!ng employees at the state prison in Walpole,
Massachusetts. The contract states that "seniority for the purpose
of shift assignments, job assignments, days off and overtime for
the custodial group shall be counted from the day the employee is
first appointed at the Massachusetts Correctional Institution,
Walpole, as a uniformed officer and shall include any period of
assignment to the Department of Correction Training Academy.”7
The contract further‘states that when an employee is promoted to
the rank of senior (i.e. sergeant) or supervising (i.e. lieutenant)
correctional officer at Walpole, seniority within that‘classification

will begin on the date of promotion. As for the question of whether
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management can prevent an employee from working oh a particular
job, the contract states that 'in the custodial group, job assign-
ments shall be posted as they are vacated. The senior man who
bids shall be assigned.! Thus, management has nc right to remove
an employee from a job except as a disciplinary action. |

An important stipulation in the Walpole contract is that

seniority is institutional. An employee transferred from another

correctional institution in the Massachusetts Department of Correction

would begin work'at Walpole State Prison with no seniority in his
class. Needless to say, an employee who moves to a different
institution is at a disadvantage because of provisions pertaining
to institutional seniority, and thus it is difficuli for the depart—
ment administrator to move employees from one institution to another.
Moreover, an employee who moves to a new institution receives no
compensation for the costs involved in relocating. For all these
reasons, transfers occur i« Massachusetts only in extraordinary
cases in which the employee receives speciai benefits to offset
the cost of moving and the loss of seniority. As a result, the
typical correctional employee becomes familiar with only one
institution, and the Massachusetts institutions have becoime
iso]ated units rather than interrelated parts of a coherent
correctional system.

The Pennsylvania contract for correctional officers also
contains a provision regarding institutional seniority. In the

bargaining unit for correctional officers and psychiatric security




aides, seniority is defined as institutional seniority within a

8 But the contract

particular series of job classifications.

indicates that in order to ensure the efficient operation of an

institution, management may fill a job with an officer whose

senfority, by itself, would not qua]ify him for the job. However,

the bidding officer with most seniority must be told, in writing,

the reasons for his not being approved for the job, and he may

then file a grievance which can advance to the fourth step in

the grievance process--the Secretary of,Administration. As in

New York, then, a correctional employee in Pennsylvania can grieve

a managerial decision regarding an institutional job assignment

not only to the director of the department of correction but also

to the administrator in charge of labor relations for state employees.
Although this kind of grievanée is not submitted to binding

arbitration, it takes the decision regarding job assignments out

of the hands of the correctional administrator and the civil service

system and permits a labor-relations professional to decide whether

a particular employee is qualified to perform a particular jok.

Perhaps such procedures are necessary to ensure the impartiality

and fairness of hearings, but they are another instance of the way

in which state labor-relations systems tfansfer authority without

transferring the responsibility for operations. The procedures do

permit outside reéiew of decisions that have traditionally been

regarded as the internal affairs of correctional systems; but

nevertheless they contribute to. the diffusion and Fragmeﬁtation
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of authority which has been so prominent a feature of correctional
administration‘in the 1970s.

The Pennsylvania con;vact does more than indicate how seniority
will affect post and shift assignments. It also indicates what
effect seniority will have on promotions.9 'in the case of promotions
based on examination, the contract indicates that the promotion will
not go to the employee who achieves the highest score but that the
senior employee at an institution who comes within five points of
the highest score recorded at that institution will be promoted.
Since the scores on promotional- exams for custodial positions tend
to cluster together, seni;}ity is likely to determine who will be
promoted.

ln.Ohio, too, contract provisions make seniority an important
factor in promotions.]0 The basis for promotion is a score based
on six comporents: seniority, examination score, attendance record,
evaluation of performance, proficiency in handling duties related

to the job, and ability to capitalize on opportunities for career
development. Seniority counts as much as all the other factors
added together. Seniority determines 50 percent of the total score;
the other factors are worth 10 percent each. The employee with
the highest total score automatically receives the promotion.

‘Pennsylvania and Ohio differ from the other research states
in the importance they attach to seniority in determining promotions.
Although other jurisdictions use seniority as the basis for job

and shift assignments, opportunities for overtime work, and
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opportunities for time off, the jurisdictions do not, as a rule,

have contract provisions that designate seniority to be the basis

for promotions. A promotion process based on seniority clearly con-
flicts with the traditional notion of civil service or merit systems,
‘according to which promotions are based chiefly on competitive
comparison of expertise and other gualifications. 1t is difficult

to estimate whether, in the future, seniority will become the pre-
dominant factor in the promotion of correctional employees. |t should
be noted, however, that the use of seniority to determine promotions
and job assignments has already become a source of conflict between
collective bargaining procedures and civil service systems.

Employee grievance procedures are presented*in all collective
bargaining agreements for corréctional peréonne]. But the research
states differ as to the nature of their grievance procedures and the
kinds of disputes that can legitimately become a matter for grievance.
In virtually every state, however, any grievance or dispute regarding
the meaning or application of the collective bargaining agreement
is eligible for resolution through grievance procedures.

The grievance process commonly found in the research states
contains five stages, the last of which is arbitration. In the first
stage the grievance is presented orally to the employee's immediate
supervisor. The second step is an appeal in writing to the super-
intendent of the institution (if the employee works for an institution)

or to the administrator of whichever other organizatibna] unit the
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employee works for. If the resolution proposed at step two is
unsatisfactory, the third step is an appeal to the depértment or
agency head. The fourth step is an appeal to the state director of
employee relations (or his equivalent). And the fifth step is
arbitration by a third-party neutral.

Five~step grievance procedures of this kind have been put into
effect in New York, Pennsylvania, and Rhode lsland.]] It should be
noted that in such procedures the final two steps take place outside
the administrative jurisdiction of the department of correction.

At the hearing that occurs at the fourth step, the employee and his
representative, and representatives of the department of correction,
present their cases to the state's chief labor-relations administrator
(or his designee)., And at the fifth step the parties appeal to a
third-party neutral appointed by an agreement between the two con-
tending parties.

But not all grievance procedures for correctional employees
follow the five steps just mentioned. In Massachusetts, New Jersey,
and Wisconsin, the procedure omits the fourth step: the review by
é state labor-relations official.]2 In those three states an appeal
to the agency director is followed, if necessary, by binding arbi-
tration with a third—party neutral.

The grievance procedufe used in |1linois, though it resemb!es
the four-step system used in Massachusetts, New Jersey, and Wisconsin,
has an unusual final step. If the grievance is not satisfactorily

resolved through a hearing before the agency director, a meeting
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takes place in which representatives of both the union and the
employer decide whether the grievance raises a ''substantial issue''--
i.e. an issue whose outcome might set an important precedent. |f

the issue raised is deemed substantial, the grievance is submitted

fo an independent arbitrator. |f the issue is not deemed substantial,
the grievance is resolved through a less formal mechanism; the reso-
lution is determined by a grievance panel composed of three persons
who are appointed by the director but not from among state employees.
Thus the fourth step in the procedure can take either of two forms;
but in either case the director is bound by the decision that emerges
from the fourth step.

Not all jurisdictions have a grievance process that ends in
arpitration. - In Louisiana and Ohio, two states that have no compre-
hensjve legislative framework regarding public-sector labor relations,
the final step in the grievance process for correctional employees
is a hearing before the director of the state corrections agency.]
in the State of Washington, where bargaining over wages is not
permitted and the state personnel board acts as the administrative
agency that sets rules and regulations for public-sector collective
bargaining, the state merit-system rules indicate that the final
step‘in the grievance procedure is a hearing before the state
personnel board.]5

O0ften an aggrieved employee can avail himself of more than
one method for resolving the grievance, For example, an employee

who believes that he or she has been mistreated because of his or
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her race or sex can either seek redress through the customary griev-

ance procedures or submit the grievance to a state or federal court,

a state human relations commission, or the review process of the
state's civil service or merit system. Conceivably, an employee
might try several kinds of appeal simultaneously,

Some collective bargaining agreements provide for the use of
several kinds of grievance appeal. 'A July 1973 agreement between
Pennsylvania and AFSCME specifies that an aggrieved civil-service
employee may use either the ordinary grievance procedure or the
civil-service appeal procedurf'e.]6 The employee is entitled to use
only one or the other procedure, not both; but the contract does
not prohibit the employee from using some other legal means~-such
as the courts-=if he is not satisfied with the resolution offered
by the grievance procedure or the civil-service appeal procedure.

Grievance procedures clearly guard against the improper use

_of managerial authority and help to develop and maintain equitable
conditions of employment; nevertheless, grievance procesdures can
be abused. One such abuse is that empioyees can clog the process
by filing a great many grievances. In New York State, during the
first ten months of 1975, the 11,000 employees of the Department
of Correctional Services filed roughly 375 grievances. We might
add that éuring the same pericd the employees of the New York
Department of Mental Hygiene--approximately 65,000 empioyees--
filed only 70 grievances.

A possible éxplanation for the flood of grievances was that
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during this period management was taking a harder stand regarding
discip]inary matters and contract interpretation and that employees
were filing a great many grievances' in order to revérse the tendency.
According to New York's labor-relations officials, however, the union
was flooding the grievance process because the problem might become
a bargaining point in the upcoming contract negotiations and also
because contract provisions gave aggrieved employees and their
representatives paid leave time to attend hearings, Whatever the
actual causes behind the high rate of grievance in New York's Bzpart-
ment of Correctional Services, the financial and operational impact
has been enormous. The department's labor-relations employees spend
virtually all their time handling grievances; institutional and
departmental administrators are tied up for hours hearing dlSClpllnary
appeals; and employees and their union representatives--permitted to
leave their posts, with pay, to attend the hearings~-must be replaced
with either reassigned employees or regular employees working overtime.

Grievance procedures, then, can be expensive to operate. Since
correctional systems are already in need of money and manpower, the
cost of operating a grievance procedure must be estimated, and
necessary funds and positions must be included in the agency's
operating budget. To do lzss is to foster the kind of budgetary
manipulation which, as we have seen, leads‘to the excessive use of
overtime.

The flood of grievances in New York State is not unique asiong

correctional systems. In Pennsylvania, during the first six months
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of 1975, 174 grievances were filed against the Bureau of Correction.
In Massachusetts, few grievances have gone through the formal steps
set forth in the contract; in five years only one grievance has been
taken to arbitration; but numerous grievances-=-on the part of groups
as well as individuals--have gone through an informal process of
resolution not delineated in the contract. Union officials regularly
seek meetings with superintendents to resolve employee grievances;

and if the officials are dissatisfied with the results of the meetings--

as frequently happens--then they appeal to the Commissioner of the

B
g

Department of Correction and sometimes even to the governor, Before

the 1975 Massachusetts elections to determine bargaining unit repre-

SRR,

sentatives, the officials of an employee organization at one of the
correctional facilities publicly sent ten grievances to the governor
for resolution, indicating that the officials could get no satis-
faction either from the superintendent of the facility of from the

Commissioner of the Department of Correction.

ne

Disregard for formal grievance procedures, and reliance instead
on an informal political process, is a phenomenon almost unique to
Massachusetts; we have found little evidence of its occurrence in
other states. What we have observed, however, is that instifutional
employees in many states have taken group grievances to the press.
The states in which this has happened include Massachusetts, New
York, New Jersey, Pennsylvania, Rhode Island, Ohio, California, and
Washington. We will examine this matter further when we discuss

employee job actions.
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Most of the collective bargaining contracts reviewed during
our research provide for the establishment of labor-management
committees, For example, the April 1972 contract pertaining to
correctional employees in the State of Washington sets forth
procedures for establishing a union-management committee containing
no more than ten members, including the secretary of the Department
of Social and Health Services, management representatives from the
Division of Corrections, the executive director of the Washington
Federation of State Employees, AFSCME, and additional union repre-
sentatives, The contract states that ''the disposition of matters
covered in the union-management meeting shall not contradict, add to,
or otherwise modify the terms and conditions of this basic agreement.
Agreements reached through this process shall be supported by the
parties.“]7

fn addition to the union-management meeting at the agency level,
the contract calls for timely open discussions between the local
union and the local management regarding matters affecting employer-
employee relations. Again, the contract expressly states that
proposals emerging from such labor-management meetings shall not
contradict, add to, or otherwise modify the terms and conditions set
forth in the cohtract.

In New York State, the March 1974 contract for employees in
the security unit calls for the development of labor-management
committees at the departmental and local levels to discuss the
implementation of the collective bargaining agreement as well as

other matters of mutual interest.]8 The December 1975 agreement
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between l1linois and AFSCME specifically states that the head of
each correctional facility shall conduct monthly labor-management
meetings and that additional meetings may be held at the request of
either the union or the emp]oyer.]9 Other collective bargaining
contracts in the research. jurisdictions either have similer provi-
sions for labor-management meetings or specifically indicate that
labor-management committees shall be formed to deal with such issues
as safe working conditions, the review of job classifications, and
the development of training programs.

A statewide labor-management meeting held in one of the research
states in October 1975 showed the range of issues likely to be dis-
cussed at such meetings. One topic for discussion was the equipment
needed by correctiwnal officers; the agenda requested information
on an increase in the number of lockers and on the issuance of new
uhiforms, winter coats and hats, and communication devices such as
walkie-talkies. When discussion turned to agency coperations, manage- |
ment was asked to comment further on the use of deadly force in
escape attempts; correctional officers requested additional bersonnel
and the equalization of overtime payments; and both employees and
menagement discussed security problems resulting from overcrowding.
in addition, several policy issues were discussed: the curtailment
of programs for inmates and the continued operation of a particular
correctional facility.

Qur research indicates that labor-management meetings, at both

the local and the agency level, are extremely helpful in developing
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cooperative and productive labor relations. We have found, however,
that correctional managers are often reluctant to enter into such
meetings. The paramilitary authority structure that has existed for
many years in correctional Institutions is, in many ways, contrary

to the open give and take between labor and management that is
required at these joint meetings. But correctional administrators
should recognize that once they begin operating under a collectfve
bargaining agreement, the old authority structure is no longer appro-
priate., The very existence of a collectively negotiated agreement
implies that management must become less authoritarian and more

cooperative in its dealings with employees. And,fn these new circum-
stances, labor-management meetings, rather than disrupting institu-

tional operations, have proved to be a great benefit.

Provisions Affecting Policy

The development of department policies is one of the chief
responsibilities of the director of a correctional system. But
correctional employees can have an influence on policy. The t?pica]
collective bargaining agreement for correctional employees contains
two kinds of provisions that affect policy.

The first kind has a direct effect. One instance is the sort
of provision that limits management's ability to enter into contracts,
or sub-contracts, for work to be done. In the 1970s, administrators
in correctional agencies, and in other agencies providing "human

services,' have tried to enter into sub-contracts with private
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organizations that could provide services to community-based programs.
Employee groups, however, have negotiated for provisions that would
1imit an administrator's ability to enter into such contracts if one
result might be the e]iminatjon of institutional jobs. Provisions

of this kind severely limit the administrator's ability to develon

a correctional system with a diversity of programs, including privately
operated community-based programs. To be sure, job security is the
iegitimate concern of any employee group; but to prevent management
from entering into contracts for services is not a satisfactory way

of protecting jobs. Other solutions to the problem should be tried.
For instance, {f job security is threatened in a particular insti- .
tution or job classification, retraining programs could be developed
and employees could compete for other positions, either in the depart-
ment“éf correction or in another state agency.

Other contract provisions have a more indirect effect on correc-
tional policy. Some of these provisions arise from correctional
officers! concern for on-the-job safety. In order to protect the
safety of correctional officers, employee groups advocate increases
in institutional staffing. Some collective bargaining contracts
call for labor-management study committees to determine whether
additional staff is needed. In Ohio, as a result of negotiations
in the early 1970s, labor and management entered into an agreement
which requfred that two correctional officers, rather than one, be
placed in each cell b]ock.zo

Such agreements affect policy indirectly by severely limiting
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the funds available for other purposes. If the number of correctioné]
officers in a cell block were increased from one to‘two, an institution
with twelve cell blocks (and, of course, round-the-clock staffing)
would need approximately 60 additional officers. In the typical
department of correction, the added cost in salaries, even if we

omit fringe benefits, would come to approximately $600,000 a vyear.

And this would be the added cost for only a single medium-sized

institution. One can readily see that a labor~-management agreement

calling for such increases in custodial staffing would hamper manage-
ment's efforts to allocate money for the improvement of training and
treatment programs for inmates.

Most employee demands that directly affect pc}icy*-such as
demands epposing deinstitutioﬁa]ization, VYeontracting out™ for
services, the use of volunteers, the establishment of 'due process'
for inmates, and the shift in emphasis from custody to programs--
are not settled through collective bargaining but through labor-
management meetings or job actions such as strikes. One reason is
that most legislative frameworks for public-sector labor relations
prohibit bargaining over policy. The legislative framework in
Pennsylvania, for example, states that ''public employers shall not
pe required to bargain over matters of inhérent managerial po}icy,
which shall inciude but shall not be limited to such areas of
discretion or policy as the fﬁnctions and programs of the public
employer, standards of services, its overall budget, utilization

of technology, the organizational structure and selection and
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i direction of perSonnel.“zi

" Another reason why correctional employees use methods other
than collective bargaining to influence policy is that coilectivg
© negotiations are usually handled by union officials who represent
other groups besides correctional employees. Issues of concern to
state employees in general--issues such as wages, benefits, retire-

ment, and grievance procedures--become the chief concerns in state-

wide negotiations; and correctional personnel must find other means

of influencing correctional policies.,

Summary

This chapter has discussed the effect that certain kinds of
contract provisions have had on the working conditions of correc-
tional employees and the managerial problems of correctional admin-
istrators. Generally speaking, each provision deals primarily with
one of the following four topics.

(1) Employee organizations. One important kind of provision
pertains to the security of employee organizations and to the
organizations'! ability to conduct their business. Obviously the
organizations are keenly interested in such provisions, especially
in those having to do with the automatic deduction of dues and the
establishment of agency shops.

! (2) Economics. Almost all provisions affect economics directly
or indirectly, but the most expensive economic provisions are those

dealing with salaries and frfnge benefits. Salary and fringe-benefit
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increases usually do not reduce funds already appropriated, but they
are likely to reduce future departmental allocations for other parts
of the budget. And if fringe benefits are abused, the abuse can
severely damage the operation of a correctional system by leading
to vacant positions or to the use of overtime pay to staff progfams.
Another problem connected with economic provisions is that some do
not require direct legislative approval and are ''hidden'' from public
scrutiny. The use of such provisions can undermine the integrity
of the bargaining process and the system of checks and balances
embodied in most legal frameworks for public-sector coliective bargaining.
(3) Operations. Perhaps the most controversial of the provisions
affecting operations are the ones that make seniority the basis for
assignments and promotions. Correctional administrators interviewed
for this report believe that such provisions have been more detrimental
to the operaticn of correctional institutions than any other kind of
provision. Such provisions, the administrators argue, make it
e«eedingly difficult to fill posts with employees well qualifiad to
handle them. Employee organizations, on the other hand, argue that
seniority provisions have not caused a great many inappropriate job
assignments, that senior employees should have the right to the most
desirable jobs, and that if job assignments are left entirely to
management, the assignments will often be arbitrary or punitive.
Provisions regarding grievance procedures also raise certain
problems. Perhaps the most serious is that many of the grievance

procedures reviewed have not been adequately staffed or funded,
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thereby adding to the complexity of management and decreasing the

effectiveness of the grievance system. Since correctional systems

g} are already in need of money and manpower, the cost of operating

{f a grievance procedure must be estimated realistically, and

Eg necessary funds and positions must be included in the agency's

;% operating. budget.

;? Collective bargaining agréements often provide for the

; establ ishment of labor-management meetings, but many correctional
- administrators, accustomed to the centralized authority structure
i often found in corrections, have resisted the establishment éf

i such committees. These administrators should recognize (1) that

/ the very existence of collective bargaining requires management

; to engage in more interchange witnh employees and (2) that labor-

management meetings have proved highly beneficial in the develop-
ment of harmonious and productive labor relations.

(4) Policies. One kind of policy provision Timits an
administrator's ability to enter into contracts with private
organizations if such arrangements might lead to the elimination
of institutional jobs. But because this kind of provision hinders
the administrator's attempts to develop new and more effective
programs, both management and employee organizations should seek
other solutions to the problem of job security.

Usually the employee demands that directly affect policy cannot

be dealt with through collective bargaining;‘therefore correctional
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The following
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chapter will discuss some of the methods they have used.

employees find other methods to influence policy.
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7. Correctional Employee Activism

Correctional employee organizations use a variety of means to
increase their bargaining power and to achieve the demands of their
members. They use such tactics as lobbying, publicity, lawsuits,
and job actions--not only to influence formal negotiations and the
resulting contracts, but also to influence administrators and legis-~
lators when they make their decisions on matters not broached at
the collective bargaining tab]e.'

State labor-relations legislation often prevents certain sub-
jects from being dealt with during formal negotiations. Moreover,
statewide multi~unit bargaining, which is prevalent in the research
jurisdictions, tends to stress concerns common to all the employees
in the several units. For both reasons, issues of concern to correc-
tional employees may not be satisfactorily resolved during formal
negotiations. And thus correctional employees often press admin-
istrators and legislators for favorable decisions on such issues
regardless of the procedures and schedules of formal collective
bargaining.

This chapter will discuss the kinds of activities by which
correctional employee organizations seek to increase their influence
and their ability to win their demands at the bargaining table and

in the larger political arena.
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Lobbying

0f course, lobbying is not unique to employee organizations.
Governors and agency directors continually lobby with state legis-
latures. Private individuals and groups lobby with both the execu-
tive and legislative branches.

The lobbying by employee organizations is concerned with a wide
variety of issues, ranging from salaries to the location of new
facilities to the revision of the criminal code to the introduction
of collective bargaining legislation more favorable to employee
organizations. Lobbying occurs before state labor-relations legis~
lation has been put into effect, so that the lobbyists can influence
the way in which the legislation is implemented. Lobbying occurs
during collective bargaining, when the lobbyists try to exert pres-
sure on the state's labor-relations negotiator and to ensure that
the legislature will supply funds for contract provisions. And
lobbying occurs during the intervals between formal negotiating
sessions; during these pei‘iods the lobbyists try to increase the
benefits for correctional officers and to achieve dem;nds not won
at the bargaining table.

Sometimes correctional administrators form a united front with
the officiéls of employee organizations to lobby with the executive
and legislative branches regarding matters of joint concern--for
example, higher wages, early retirement for correctional personnel,
and increases in staffing. In the 1970s, however, administrators

and organizations have frequently lobbied at cross-purposes. While
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‘the administrator is likely to lobby for increased funding for

community programs, employee organizations are likely to lobby |
against community programs and for additional funds for staffing
and security.

The lobbying power of correctional organizations has increased
considerably in recent years, partly because of the dramatic increase
in the size 'of public~sector unions. Hundreds of thousands of state
employees now belong to the public-sector organizations. When these
organizations support political candidates-~by providing votes,
campaign workers, campaign funds and favorable publicity--they can
affect the outcome of elections. |t is no wonder, then, that public
employees are having an increasing influence on our nation's politi-
cal process.

An example of the political involvement of public-sector unions

appeared in a July 1975 article in the Trenton Times, which reported
statements made by employee organiéations when negotiations over wages
had stalled. The American Federation of State, County and Municipal
Employees (AFSCME) vowed to use political influence to gain employee
benefits. The executive director of AFSCME in New Jersey '"Promised

to make public a 'legislative enemies list! and criticized (New Jersey
Governor) Byrne, who got 517,000 from AFSCME when he ran for governor.'
The article also reported that the Statée Employees Association coalition
had decided to set up a political action committee and that the president
of a local branch of the Service Employees International Union had
declared, ''1f we have to, we're going to elect our own governér.”]

We did not study in detail the impact of the lobbying and
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other political activities of correctional management and employee
organizations, but we did gather enough information to recognize that
lobbying by these parties has becomz widespread. Indeed, lobbying
has helped management to develop, finance, and implement its pro-
grams, and has helped empioyee organizations to achieve their members'
demands, Employee organfzations now use lobbying to influence not
only col]éctive bargaining but all government activities that might

affect state employees.

Publicity

Correctional employee groups use several kinds of publicity
to sway public opinion. Public support for the goals of an employee
organization puts pressure on state administrators’and elected
officials to accede to the organization's demands. The more the
public supports the organization's demands, the higher become the
political costs to government officials who dispute the demands.

One means by which the typical employee organization publicizes
its views is a monthly or bimonthly newspaper. The primary audience
is the group's own members, but the paper is likely to be read by
members of other employee organizations and by other interested
parties, including politicians and their appointees. The newspaper
offers information of interest to members of the employee organiz
ation--such information as the latest developments in discipliinary

cases or collective bargaining--but it also offers policy statements.

For example, the September 1975 edition of the Washington State
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Employee--the official publication of the Washington Federation of
State Employees, AFL-CI0, and one that is widely distributed among
state employees and politicians--offered a special report on what
it viewed as major weaknesses in the state's adult correctional
system. The report discussed specific problems at each of the
state's correctional institutions and offered the union's recommen-
dations for action.2

Organization phblications sométimes encourage lobbying. The
May 1975 issue of 82 Review-~the official publication of Council 82,
AFSCME, in the State of New York--urged a11 members of AFSCME locals
to travel to Albany, the state capital, '"in order to press their
respective members of the legislature for passage of the Heart Bill
and the twenty-~year retirement bili. Active participation of our
people is vital to assure passage of these measures so imporfant
to our welfare, this year.”3 | |

Employee organizations use not only their own publications
but also the public media to set forth their positions. They have
made considerable use of press conferences. For example, in New
York State in the spring of 1975, the executive director of AFSCME
Council 82 for employees in the security unit held a press conference
to protest the governor's plan to close the Adirondack Correctional

Treatment and Evaluation Center and to ttansfer the inmates to other

facilities, The director of Council 82 told a roomful of newspaper,
radio, and television reporters that ''the prison system today is

N in an explosive state. The transfer of these 380 inmates to already
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overcrowded prisons can only add fuel to the fire. Council 82 warned

Governor Carey of the situation last December. We also informed

the Governor that we would cooperate in whatever way possible in

the area of fiscal responsibility. The announced closing, transfer

of inmates, and the proposed layoffs of employees represent total

fiscal irresponsibility and this union will not be a party to it.“h
Before this press conference, the ﬁead of the AFSCME local at

the Adirondack institution said that the employees would not do the

work necessary for the transfer of inmates and, should the employees’

places be taken by ''scabs," the union would prevent the inmates from

being transferred.5 As a result of this pressure from the union,

the governor ordered that the Adirondack institution not be closed.
Another interesting use of the public media occurred in December

1975 in New York City. The leaders of the Correction Officers Benev~

olent Association called a news conference to announce that they had

sent . an urgent telegram to the governor; the teiegram said that the

latest riot on Rikers Island had caused '"millions of dollars in

damages and placed the lives of five officers in dire jeopardy,'

and called on the governor to ''investigate the riot and to provide

guidelines.! Leaders of the Benevolent Association announced to

the news media that ‘our men will not risk their lives in a criminal

justice system that is all too quick to make a correction officer

a victim and let the inmate go unpunished." Furthermore, the

union leaders asserted that’department policy should prohibit all

negotiations with inmates during a riot.
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Correctional empioyee organizations also use such strategies
as marches and picketing to increase media coverage and thus to
increase the public's awareness of their concerns. In 1973 in
Massachusetts, the wives of the commonwealth's correctional officers
marched on the governor's office to protest against the ;ommissioner
of correction and the allegedly dangerous conditions in which their
husbands worked. Because a march of this kind will surely appear
in the media, it can win public support for the employees' demands
and can exert strong political pressure on public officials.

The media are used in these ways not only during formal contract
negotiations. The examples just cited show that, during the periods
between negotiating sessions, the media can be used to achieve demands
not gained at the last bargaining session, or to publicize issues
likely to be presented at the next session.

Obviously, correctional employee organizations are not the

* .

only groups that use the media to influence public opinion. Correc-
tional administrators, state labor-relations officials, and other
elected and appointed government figures routinely use the media

to announce their programs and policies and to solicit public support.
It is only natural that employee organizations would also use the
media to acﬁieve their goals. In the 1970s, press conferences by
prison employees and their representatives are the rule rather than
the exception; the process has become an integral part of correc-

tional employee labor relations.
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Legal Actions

During the 1970s one of the more significant developments in
the field of corrections has been the increased use of municipal,
state, and federal courts by correctional employee organizations.
We should cite at least two representative instances of such legal
action.

In 1975, New York City's Correction Officers Benevolent Asso-

.

ciation sought a preliminary injunction in the New York State Supreme
Court to prevent the city from firing 300 cotrrectional officers.
At a press conference regarding the suit, the president of the
Benevolent Association proclaimed that New York City's financial
crisis "will be replaced with a security crisis in the institutions
which will inevitably cost the City money, property, and even lives'
if more correctional officers were not hired.7

And in the same year--1975--AFSCME Council 82, representing
correctional officers, authorized its legal counsel, under the
Freedom of Information Act, to seek from the Depa;gment of Correc-
tional Services information regarding (1) the number of correctional
officers who had been injured since the Attica riot on 1971; (2) the
number of inmates who had been injured by other inmates; (3) the
number of critical posts, such as wall-tower posts, that were being
vacated as a result of budget cuts; (4) the number of riots that had
taken place since Attica; (5) the number of escapes since Attica;

(6) the details of the department's budget; and (7) the salaries

and fringe benefits received by administrators. The union planned
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to use this information to sue the Department of Correctional
Services and thereby force the department to improve the state's

correctional system. 'Citing the $6.5 million paid out by the

Department of Correctional Services. in forced overtime in the last

NG Sater ST T

fiscal year as representing the need for 600 additional officers in
* the system' AFSCME Council 82 ''lashed out at policies leading to
% dangerous deterioration of morale and discipline in the State's
; prison setup' and asked its local union officials to procure docu-
i mented proof that such policies had been instituted, proof that

could be used in a lawsuit against the department.8

The organization of correctional employees into unions and
associations has permitted accumulation of the funds needed to
support both group and individual legal actions. Before the 1970s,
correctional personnel had rarely brought suit against a department
of correction. The recent proliferation of such suits is but one
more difficulty to be faced by correctional administrators in the
1970s. And in addition to initiating legal actions to change
correctional conditions and policies, correctional employee organiz-
ations are also using legal processes to assist their members in
disciplinary hearings, to argue against court injunctions prohibiting
job actions by correctional employees, and to fight suits that

inmates have brought against correctional personnel.

Strikes and Other Job Actions

Although correctional employees have Significant]y influenced
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state correctional systems by means of lobbying, publicity, and
legal actions, these methods have customarily been legitimate and
legal. This has not been the case when correctional employees have
participated in strikes or such other job actions as ''sick-outs,"
"lock~ins,' or ''slowdowns.'" In no state except Hawaii are correc~
tional officers permitted to engage in such activities. iIn some
Jurisdictions, correctional employees other than officers have been
granted a limited right to strike, but among the research states,
only Oregon and Pennsylvania have granted this right.

Despite the prohibitions against striking, correctional officers
have engaged in strikes or similar job actions in approximately half
the research states. And in some of the research states--0Ohio,

New Jersey, Massachusetts, Rhode Island, New York, and Pennsylvania--
correctional officers have engaged in'more than one job action since
1970. Ohio has had more strike activities by correctional employees
than any other state. Indeed, during the years 1971-75, strikes
and/or sick-outs occurred in Ohio every year.

in 1975, Chio suffered a system-wide strike by correctional
employees, and Pennsylvania was the setting for two strikes--one
involving only the Western Pennsylvania Correctional Institution,
the other involving all correctional facilities. And in the same
year, Néw‘Ycrk Cit&'s correctional officers engaged in a strike at
Rikers Island, New York State's officers held a strike at the
Fishkill Correctional Facility, and additionél strikes were

threatened in Rhode island, New Jersey, and Michigan.
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Although strikes by correttional officers typically last only
a few days, some have lasted for more than three weeks. O0f the
strikes that occurred in 1975, cniy one--the May 1975 strike in
Ohio--lasted longer than a week. That strike, which was concerned
with the representation rights of employee organizations, continued
for seventeen days.9

Departments of correction usually try to obtain an injunction
against striking employees and their organization. Such injunctions
produce mixed results, however. Often, by the time an injunction
has been obtained, the employees are ready to return to work, believing
that they have made their point. In other instances, the employees
refuse to return to work despite the injunction. In 1975, during
one of the strikes in Pennsylvania, the striking officers stayed
off the. job for four days in defiance of a court order, even though
the state council of their union had asked them to return to work.]0

Theypenalties for violating injunctions against strikes may
include fines for the employee organization and Jail terms for its
leaders.  And in some states--New York, for instance~-public labor-
relations commissions are beginning to impose additional penalties.:
For example, the striking organization may now lose the privilege
of automatically deducting its dues from.the employees' paychecks.
Although the use of sanctions against striking employees and
organizations seems to be increasing, the most typical response

to strikes in the 1970s has been the imposition of minor disciplinary

penalties. For exampie, correctional employees who struck in
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Pennsylvania in 1975 were penalized with one~ or two-day suspensions.]]

But some departments of correction have fired striking employees.
In Massachusetts in 1973, the commissioner of the department of
correction fired striking correctional officers at Walpole State
Prison. However, the officers were reinstated by the governor after
the president of AFSCME Council 21, which represented correctional
officers, threatened to declare a strike by all state employees and
announced that "If they fire one employee, there will be a new day

12 In 1975, the Ohio Personnel

in Massachusetts for public employees."
Board of Review upheld the firing of 30 6f the 123 correctional
officers who had been discharged by the Department of Rehabilitation
and Correction for participating in the May 1975 strike. This was
the first time any correctional‘officers in Ohio had been fired for
strike activities although numerous strikes had occurred during
1970-75.13

A strike is a straightforward job action. The employees assert
that they will withhold their labor until their demands have been
met. But correctional employees can also make use of less agressive
job actions. One is the ''sick-out,' in which the employees stay
home from work and use a fabricated iliness as the excuse.

Although there seems to be little difference between an
announced strike and a sick-out, the sick-out has generally been
regarded as a less serious job action than a strike and has incurred
less severe legal sancticns. Thuﬂ in New Jersey in 1976, the union

representing correctional officers initially wanted to call a strike
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to gain its wage demands; but, in an effort to avoid legal actions
and losses in pay, the union changed the protest to a job action
in which employees called in sick or took vacations.]

If a department of correction wishes to impose disciplinary
penalties on employees who participate in a sick-out, the department
usually must first prove that the employees were actually not ill,
In the research states, the usual response to a sick-out is to

penalize individual employees not able to prove that they have been

ill. But if the employee can provide a statement signed by a doctor
and indicating that the employee has been i1l or has merely visited
the doctor, the employee will customarily receive regular sick-leave
wages and will aQoid all formal disciplinary actions.

For a short-term job action, then, the sick-out has been an
effective strategy. Employees who can verify that they have visited
a doctor are usually not disciplined. The sick-out does not violate
anti-strike statutes as flagrantly as a strike does, and therefore
the sick-out tends to avoid legal action against employees and their
organization. In short, the sick-out is a subtle form of job action
in which small numbers of employees, with little risk to themselves,
can achieve & minor but bothersome disruption in operations.

Ancther type of job action commonly used by correctional officers
is the "lock-in'" of priscners: after assuming their posts in the
cell blocks, the officers refuse to let the prisoners out of their
cells. Correctional officers often cite dangerous workiné conditions

as the reason for their lock~in, and they use this form of job action
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to force the administrator of the institution to improve working
conditions. lronically, the administrator might well regard the
lock-in itself as dangerous. It is cruel to the prisoners; it
increases the tension between prisoners and officers; and thL; it
tends to increase the danger in the working conditions. It is
exceedingly important to recognize that job actions by correctional
employees have a direct effect on the lives of the inmates. When
the media report the job actions that occur in correctional institu-~
tions, they rarely report the effect on the inmates.

Another kind of job action available to correctional employees
is the '"'stowdown.'' In private industry, a slowdown occurs when
workers perform their tasks at a slower rate than usual. In correc~
tional institutions, however, slowdowns are frequently more complex.
One kind of slowdown, for example, is the slow count. When correc-
tional officers finish their work shift, they must count all prisoners
to ensure that none have escaped.. In order to institute a slowdown,
the officers can simply delay the count, or go through several mis-~
counts; and receive overtime pay for working past‘the end of the
shift.

Correctional employees can find many other ways to siow down
the activities of the inmates. They can delay telling prisoners
about visits, or they can slow down the preliminary work that
will enable a prisoner to take a furlough in the community. Further-
more, they can increase or decrease the number of citations incurred

by inmates for infractions of institutional rules. In Massachusetts,
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in 1973, correctional officers were outraged over the new disciplinary
procedures for inmates because the procedures allowed inmates to
call officers as witnesses; therefore the officers reduced the number
of formal disciplinary actions against inmates and used informal
methods to deal with infractions. On the othér hand, the officers
can undertake a ‘''speed-up'' in issuing disciplinary citations, and
thus can so anger the inmates that the management may have to accede
to the employees' demands fn order to keep the inmates from rioting
or stopping their work.

Another form of job action available to correctional employees
is to flood the channels through which employee grievances and
disciplinary appeais must go. As we mentioned earlier, this strategy
ties up the appeal process, .increases the number of employees who
must leave their positions to attend hearings, and substantially
increases the amount of time administrators must devote to considering
appeals.

Thus the chief kinds of job actions used by correctional employees
are strikes, sick-outs, lock-ins, slowdowns, and speed-ups. In the
following sections of this chapter, we will discuss the factors that

precipitate such job actions.

Economic Job Actions
In the late 1960s, during the early stages of correctional
labor relations, economic issues were of utmost importance in

precipitating activism and job actions on the part of correctional
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employees. In 1968 and 1969, in New Jersey, Rhode Island, and Ohio,
several notable job actions occurred over issues that were primarily
economic. In 1968 in New Jersey, correctional officers engaged in

a sick-out because of salaries. The correctional officers' demand
for an annual salary of $10,058 after three years of service would
have raised the existing $7,886 annual salary by $2,200 é year.]5

In 1969 in Rhode lsland, correctiéﬁa] officers voted toc postpone a
strike, but rejected the state's 6ffer of a $10~a-week pay increase.
The starting salary for correctional officers was $4,340 per year,
and the officers' union, AFSCME Local 114, was pushing for a salary
increase of $20 a week and the adoption of a retirement plan being

16 In the same year

considered by the state's general assembly.
correctional officers at the Ohio Penitentiary engaged in a strike

to increase their annual salaries by $1,500. The starting salary

for a correctional officer was $5,240 a year at the Ohio Penitentiary
and $4,900 at the other state institutions.]

‘Lt is not surprising that the first job actions by correctional
emp!oyeés were undertakén to achieve higher wages. Economic benefits
have traditionally been a primary goal for employee organizations.
Moreover, in the 1960s correctional employees in most jurisdictions
received extremely low salaries. 1In 1969 a final report by the Joint

Commission on Correctional Manpower and Training stated that ''the

salaries of correctional employees provide an index to the retarded

development of personnel policies in corrections. Position-by-position

salarfes in this field are generally lower than those in the private
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sector or in other governmental occupations requiring comparable

18

x educational preparation and job responsibilities.'
; Wages, however, are not the only form of compensation received

8 by correctional officers. Early public-safety retirement, disability
pay, and sick leave are but three of the traditional economic benefits

for correctional employees. Some of the employees have received

no-cost or low-cost housing on institutional grounds, although this
benefit is being discontinued in many states. |In addition, the
employees frequently receive low-cost meals at institution cafeterias
and such other benefits as free or inexpensive laundry service, dry
cleaning, shoe shines, and haircuts.

g Nevertheless, correctional employees were underpaid in the

1960s, and continue to be underpaid in comparison with other employees
in the fields of law enforcement and criminal justice. Low pay has
thus been a primary factor in the organization and increasing activism
of correctional employees, and has been the chief cause for the rising
number of job actions in corrections. But the desire for greater
economic benefits is not the only reason for the increasing number

of strikes.

Conflict Over Labor-Relations Regulations

Job actions by correctional employees have sometimes resulted
from disputes over the legal and administrative framework for labor
relations among state employees. In 1975 a noteworthy strike octurred

when the Ohio Department of Rehabilitation and Correction announced
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that it would negotiate new contracts only with unicns that could
prove they represented 30 percent of the department's employees.lgv
At that time the employees at each correctional facility in Ohio
were represented by five separate unions and associations. For
instance, the guards at the Southern Ohio Correctional Facility in
Lucasville were represented by the International Brotherhood of
Correctional Officers, the Ohio Civil Service Employees Association,
the Communication Workers of America, the American Federation of
State, County and Municipal Employees (AFSCME), and the International
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of
America. Many employees belonged to more than one of these organiz-
ations. The new ruling by the Department of Rehabilitation and
Correction would have prevented correctional personnel from being
represented by more than three employee organizations. And the
organizations saw this ruling as management's attempt to weaken
several of the organization$ and to develop labor relations proce-
dures more advahtageous to management.

Administrative manipulations of this kind are clearly possibie
in jurisdictions such as Ohio which have not passed legislation for
comprehensive collective bargaining. But even in states like
New York, where such legislation has been in effect for several
years, the administration can change the procedures for collective
bargaining. In 1975, as a result of the state's fiscal crisis,

New York officials publicly announced‘that that year's collective

bargaining sessions should not include negotiations over wages.20
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Employee organizations responded by threatening that suépension of
wage negotiations would lead to a strike, regardless of the state's
rigid prohibitions against strikes. Eventually the state relented
and permitted wages to be one of the subjects dealt with in that

vear's negotiations.

Competition among Organizations

A third factor contributing to job actions by correctional
employees is competition among employee organizations. Job actions
of this kind usuaily occur in states such as Ohio which have not
required exclusive representation for bargaining units.

A case in point occurred in 1973 at the new Southern Chio

2] The issue was whether, in

Correctional Facility in Lucasville.
transferring staff to the new faci]ity, the department of corrections
would honor the seniority provisions negotiated with AFSCME or those
negotiated with the Teamsters, Local 413. The first officers trans-
ferred to the new facility had come from the Ohio State Penitentiary,
where most employees were represented by the Teamsters. Under-‘
standably, then, the Teamsters argued that seniority at the new
Lucasville facility should be institutional--should be based on
length of emplsyment at the new facility.  And the Teamsters insisted
that they had been promised institutional seniority. AFSCME, on the
other hand, représented employees who in genefal had been transferred

to Lucasville later than the employees represented by the Teamsters.

To protect the interests of its members, AFSCME attempted to have
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appointments at the new facility based on seniority in the depart-
ment rather than the institution. Like the Teamsters, AFSCME asserted
that the department of corrections’had promised that the kind of
seniority the organization preferred would be instituted at the
new facility. The quarrels that arose from this disagreement resulted
in two short strikes.

In this situation two organizations drew their members from
the same group of employees--i.e. correctional officers. But conflict
can also occur between organizations that represent different groups
of correctional employees. {In Pennsylvania for instance, AFSCME

represented most kinds of employees in the commonwealth's correc-

tional facilities; the Pennsylvania Social Service Union, SElY,
represented the staffs in certain institutional programs. Both
organizations went out on strike in June 1975 over stalled contract
negotiations.22 But AFSCME stayed on strike for only three days,
\whereas the Pennsylvania Social Service Union (PSSU) stayed out

for three weeks. Although there were complex reasons for the rela-
tive briefness of the AFSCME strike and the three-week duration of
the PSSU strike, one factor behind PSSU's extended hold-out in the
face of court injunctions was that PSSU was engaged in active

competition with AFSCME.

Safety and Security
‘Aside from economic matters, the most prevalent cause of job

actions among correctional employees is concern over employee safety
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and institutional security. In October 1973, for example, under
the pressure of a strike deadline, the Michigan State Department of
Corrections agreed to five employee ''safety and security“ demaﬁds:
(1) a pledge to add 30 employees at one institution immediately;
(2) the transfer of difficult prisoners to a new center For intensive
programs; (3) an end to such procedures as unsupervised work details
for inmates; (4) the appointment of a second woman corrections officer
to search women visitors for contraband; and (5) the speedier prose-
cution of inmates who committed felonies against employees. The
strike threat and the ensuing negotiations came about because an
inmate had killed a guard at the Marquette institution.23
In Rhode Island in 1974, guards at the adult correctional
institution went on strike over problems with safety and security.
The strike began after a prisoner allegedly fought with a guard and
was then confined to his cell until the disciplinary board could
hold a hearing. ‘''Guards contended that this violated a policy which
called for placing such prisoners. in a segregation unit for 30 days."
When the guards refused to report for work, state police and national
guardsmen were sent to the institution.Zh
in May 1975, correctional officers at the Western Pennsyivania
Correctional Institution engaged in a sick-out to protest the ciosing
of the prison's !'"behavioral adjustment" unit; which housed 'incor-
rigible' inmates. The officers said that closing the unit would
make their work considerably more dangerous and would reduce security

25

in the institution.
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In New Jersey in September 1973, a two~day sick-out over security
problems at Leesburg State Prison was ended when the administration
agreed to four major demands made by the correctional officers:

(1) the installation of metal detectors, (2) the procurement of police
radios for prison guards, (3} an increase in the number of guards, and
(4) the adoption of new measures to ensure internal security.2

In March 1973, correctional officers at the maximum-security
state prison at Walpole, Massachusetts, went on strike over policy
changes instituted by the commissioner of corrections. After five
days the officers returned to work in compliance with a court order.
One po}icy change that led to the strike was the commissioner's order
that some “twenty prisoners in the maximum~security section be released
into the general prison population.'' The officers contended that
releasing the prisoners from the maximum-security section would
intensify the volatile atmosphere in the institution and lead to
greater danger to correctional officers.27

It must be recognized that correctional officers' concern over
safety and security is often linked to other concerns. In the 1970s,
institutional personnel have increasingly become concerned over
(1) the significant increase in prison populations; {2) the increase
in prisoners' rights regarding ''due process,'' movement within the
institution, and educational treatment programs; and (3) the possible
reduction in institutional jobs as a result of the development of
community programs‘and the cutbacks necessitated by the fiscal crisis

in government. Correctional officers' concern over these matters
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is frequently expressed as dissatisfaction over problems of safety
and security.

Although there is no hard evidence that the three kinds of
changes just mentioned have significantly added to the number of
assaults on correctional officers, the officers themselves certainly
believe that the changes have increased the likeltihood of assaults.
In the past, inmates were locked in their cells for most of the day,
except during specified activity periods. Today most of the nation's
institutions give inmates considerable freedom of movement during
the day and early evening. Inmates can move freely within their
¢e1l blocks and, with an appropriate pass, can move to other parts
of the institution., To correctional officers, the new freedom seems
to entail a much greater threat of physical danger. Thus the officers
demand additional staffing, new security devices, and severe punish-
ment and long-term separate confinement for any troublemakers in
the prison population. And sometimes the officers demand pay
increases for especially hazardous work. ‘At Indiana's maximum-
security prison in Michigan City, correctional officers assigned to
the maximum-security cell block walked out and picketed to demand a
special increase in wages for such dangerous assignments.

To hire additional correctional officers is a very expensive
way to improve safety and security. Perhaps the addition of one

or two officers to a cell block relieves the anxiety of the officers

-already there, but because the Zypical cell block houses between

100 and 400 inmates, so slight an increase in staffing actually does
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little to reduce the dangers. And the cost of adding enough officers
to effect a significant reduction in danger would be so great that
the measure is not likely to be recommended by an executive branch
or approved by a legislature. What employee organizations hope to
achieve, then, is a slow but steady increase in staffing, to be
gained by the transfer of funds from other correctional programs or
by a general increase in the correctional budget.

Other employee demands related to safety and security call for
the purchase of such devices as metal detectors and waikie-talkies
and for certain structural changes in the institution's buildings.
Correctional administrators often sympathize with such demands. The
problem is one of priorities. Funds for such structural changes and
equipment must be included in the department's annual or biannual
budget request and must then be approved and funded by the state
legisiature. Therefore, whatever job actions correctional employees
undertake to obtain safety equipment and securify renovations are
as much attempts to apply pressure to state legislatures as they
are protests against unresponsive management.

Demands related to safety and security become more problematic
when correctional organizations advance them in order to influence
correctional philosophy or to retaliate against what the organiz-
ations deem to be improper behavior by inmates. Correctional
organizations havé found the public and the politicians receptive
to demands for less ”permissivehess” and more Ypunishment.' In

Massachusetts, Rhode Island, Pennsylvania, Ohio, and other jurisdictions,

w

216




employee organization lobbying, publicity, lawsuits, and job

actions pertaining to safety and security have often been attempts

to counteract progressive correctional programs such as community-
based facilities and to reestablish an emphasis on custody. Another
feature of this campaign is that correctional unions have advocated
longer prison terms and more stringent parole policies--for example,
an increase in the minimum term an inmate must serve before he can
become eligibie for parole, Because contract negotiations are
usually prohibited from dealing with such policy matters, correc~
tional organizations work for changes in policy through other methods

than collective bargaining.

Other Strike issues

Many other issues pertaining to operations and palicies have
led to demands by correctional employees and sometimes have precip-
itated job actions. Inh March 1972, at the Ohio Penitentiary, correc-
tional officers went on strike in an effort to achieve the following
demands: (1) retirement after twenty years, with a raise in pension
payments; (2) the state's acceptance of responsibility for all legal
actions arising from suits that inmates might bring against guards;
(3) an increase in pay for hazardous duty; (4) an improved sick-leave
program; (5) the abolition of an inméte council; (6) trials outside

the institution for inmates charged with felonies while in prison;

- and (7) standardization of the penalties imposed on inmates by the

8

institution's disciplinary board.2
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In April 1974, at the Ohio State Reformatory ih Mansfield,
correctional officers struck for four days in trying to achieve
a shorter work week, tuition for additional schooling, seniority
rights, and uniform dress allowances. The strike reportediy began
“"after a citizen's prison advisory committee read a list of inmate
complaints against guards, including alleged brutality.“29

Thus, a variety of different issues can precipitate'job actions
by correctional employees. Although strikes do occur over the legal
framework governing labor relations and over competition among
employee organizations, these two issues have not been the chief
causes for the job actions undertaken by correctional employees in
the late 1960s and the 1970s. The chief causes appear to be

(1) economic issues and (2) issues pertaining to safety and security,

a matter made particularly complex by the presence of covert motives.

The Impact of a Strike
Although it is important to understand the reasons behind
correctional job actioné, if is equally important to consider what
effects such job actions can have on a correctional institution.
Most strikes by government employees--for example, strikes by po]ice,
fire fighters, and transit workers--have a direct effect on the
public; but, as a general‘rule, the public knows little abaut the:
impact of strikes by correctional employees. ‘ ‘ ,

Obviously, correctional management is inconvenienced by such

strikes, striking employees suffer a loss of pay and other economic
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benefits, ahd the safety of nonstriking workers and the general
public is somewhat diminished; but the chief effects of correctional
strikes are félt by the prisoners.

Correctional employees engage in many types of strike activities
to disrupt the operations of correctional institutions. 'In Ohio
in 1975, for example, striking correctional officers picketed to
stop delivery trucks from entering the institutions; the department
of corrections had to use national guard helicopters to send in
necessary supplies. Furthermore, the telephone lines to the Southern
Ohio Correctional Facility were.cut, so that the institution's admin-
istrators had difficulty communicating with the central office, and
nonstriking employees had difficulty communicating with their families.
The faulty lines were not repaired until after the strike, because
the telephone repairmen, members of the Communication Workers of
America, refused to cross the picket lines. In addition, some of '
the pickets at the Southern Ohio Facility interfered with supervisory
personnel as they entered the institution; the pickets not only uttered
threats but even engaged in acts of violence which led to criminal
convicticns.30

During a strike,’correctiona] administrators can keep inmates
locked in their cells and use non-union supervisory.staff and selected
prisoners to continue necessary activities: purchasing, medical
freatment, food preparation, delivery,of'supplies, operation of the
power plant, and protection of internal security. |f manpower has
been significantly reduced, the state police, state highway patrol,

or national guard may be called in to man perimeter towers, to
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patrol the grounds, and even to do security work in the cell blocks,
In addition, during an emergency correctional administrators in
many states have the legal right to keep employees on the job for
as long as necessary, after their regular shift is over. By declaring
a state of emergency at the beginning of a strike, an administrator
can keep a considerable number of coﬁrectional officers inside the
institution--officers who, if they were allowed to 1eaVe,\Would
participate in the strike.

If inmates are kept locked in their cells during a job action
by correctional employees, an institution can operate with a small
crew of personnel. In the 1970s, however, correctional administrators
are not likely to adopt a "lock and feed! r=:»cedure during strikes.
EQen though the schedule of activities and'programs must be reduced,
many administrators try to keep the schedule as close to normal as
possible. There are several reasons for this. One is that admin-
istrators are reluctant to punish the inmates for acts performed
by the employees. Secondly, administrators wish to avoid increasing
the tension that may already exist between inmates and employees
as a result of the strike. Thirdly, administrators are responding
to public pressures for fair and humane treatment of inmates during
a strike.

In the research states, correctional administrators have
operated their institutions in several different ways during strikes.
Some have resorted to '"lock and feed!' procedures; others have locked

the inmates in their cells but then have gtradually released selected
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groups of inmates for a limited schedule of activities; and still
others have tried to keep operations as close to normal as possible.
An unusual situation occurred in Massachusetts in 1973, during a

31

strike by correctional officers at the state prison. Supervisory
staff from the department of correction carried on the tasks involved
in rupning the institution, such as supervising the inmates, main-
taining internal security, and overseeing .dinners, recreation, and
maintenance work. In addition, leaders among the inmates assumed
the responsibility for keeping order, while inmates were permitted
considerable freedom of movement and a great many of their usual
activities. Volunteers from the general public were allowed to enter
the institution to monitor operations and to help in meeting the
inmates' needs. Conflicting reports have appg@red as to the effec-
tiveness of this experiment; but it shou]d be noted that although
the strike was a lengthy one, there was no inmate rioting and no
significant destruction. WNor is this phenomenon surprising. Across
the nation, inmates have tended to stay on good behavior during
strikes by correctional officers, perhaps in order to show that
they can function quite satisfactorily without the guards, of perhaps
‘to demonstrate their sympathy with the guards' demands or with any
action against thé establishment.

The decision as té precisely how to deal with inmates during
a strike by correctional emp]oyeés is extremely complex. The
correctional administrator must weigh a variety of factors; he must

ensure the fair treatment of inmates, the safety and security of
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both the inmates and the public, and the eventual orderly return

to normal operations. But in order to keep the administrator's job
during a strike from becoming any more difficult than it must be,
departments of correction should undertake three preparatory measures,
They should develop strike contingency plans, they should be sure
that supervisory personnel are trained to operate a correctional
institution during a strike, and they should urge employee organiz-
ations to agree that, in the event of a strike, essential work will
still be performed.

No matter how an administrator handles institutional activities

during a strike, inmates will still be badly inconvenienced by their

inability to participate in activities outside the institution. An 'Jjﬁ

inmate scheduled to stand trial or to act as a witness is often »v, ;;5~s
unable to appear in court, so that the case must be postponed or ;?} L
must proceed without that witness, Inmates customarily released
for educational purposes are unable to attend classes. [Inmates
customarily released for work in the community must be absent from
their jobs. Inmates needing special medical care available only
outside the institution are often unable to obtain it. And in
states that have developed community furlough programs for inmates,
such programs are often suspended during any job action by correc-
tional employees.

Unlike the usual job action, a strike by correctional employees
has its major impact on people who cannot significantly affect the

resolution of the strike. In most strikes in the public sector,
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the outrage over the resulting inconvenience to the public helps to
bring about an early settiement. But in strikes by correctional
employees, the inmates, who have virtually no constituency, must
suffer the effects without having any political power to influence
the outcome.

It is interesting, too, that correctiona]Jmanagement often has
littTe influence on the outcome. This is particularly true with
regard to strikes over economic benefits. Such benefits are recom-
mended by the executive branch of the state government and approved
by the legislative branch; the benefits are usually not within the
purview of the correctional administrator. In Ohio in 1974, correc~-
tional employees went on strike over wages; and a correctional
administrator in that state remarked that 'it is very frustrating

to deal with a strike about an issue over which the department has

no control.!

- Summary

In the 1970s, correctional employees have tried to win their
demands through formal cellective bargaining, through informal
departmental and institutional negotiations, and through political
activities in state governments. And the employee organizations
have used a variety of tactics to achieve their demands. The four
basic kinds of activities have been lobbying, publicity, lawsuits,

and strikes.

Strikes and other job actions are illegal for most correctional
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employees; they are illegal for state correctional officers in all
states except Hawaii, But the illegality of job actions has not
stopped them from occurring. Indeed, their occurrence seems to be
on the rise.

Although many causes contribute to job actions by correctional
employees, the most Freqdent causes ‘have been economic issues and
issues pertaining to ''safety and security.! Because the director
of a department of corrections has little control over the availability
of additional funds, he usually has little influence over whether
or not funds will be allocated to grant his employees' economic
demands or to pay for the demanded improvements in safety and
security. An added complication is that the demands for greater
safety and security are often a disguised attack on progressive
correctional philosophies and programs.

The worst effects of correctional job actions are suffered
by the public, who pay the financial costs, and by the inmates.
Although the inmates suffer the immediate effects of the strike,
they can db 1;;t1e to‘influence the outcome. This is one of the
unusual features of state correctional labor relations and is

another instance of the complex interrelationships in that field.
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8. Conclusion

The unionization of | «hlic employees and the enactment of
legislation permitting the émployees to bargain collectively have
greatly affected our state prison systems. The increasing influence
of public employee organizations has led to much-needed improvements
in the employees' economic benefits and working conditions. But
not all the changes brought about by the employee organizations
haye contributed to the efficient operation of state correctional
sYstems or to the effectiveness of correctional programs. Indeed,
the employee groups--especially the groups composed of correctional
officers-~have sometimes used their power in ways that have hindered
the improvement of correctional brograms.

As we have seen, some correctional employee groups believe
that the development of certain kinds of correctional programs is
opposed to their best interests. Prison personnel, especially
correctional officers, have generally resisted the development of
community-based correctional programs--programs that might conceiv-
ably reduce the number of employees in correctional institutions
or lead to the closing of some institutions. They regard such
-programs as a‘threat to their jobs, particularly now that economic
constraints are causing governments to lay off employees.

Although‘the National Advisory Commission on Criminal Justice
Standards and Goals has recommended the shift of correctional

emphasis from institutions to community programs,] labor organizations
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representing prison employees have responded to their members!
anxieties over job security by resisting this change. And these
organizations have also opposed the development of programs
in which some correctional services are performed by unpaid volun-
teers, private organizations, or non-correctional government agencies.
At its 1976 convention, AFSCME, which represents more U. S. state
prison personnel than any other employee organization, passed a
resolution opposing the. ''contracting out'' to private organizations
of any public work that has traditionally been performed by public
employees.2 Elsewhere, AFSCME has gone on record opposing deinsti-
tutiopalization and the development of community-based programs.3

Organizations representing prison employees have also hindered
the development of improved inmate programs within the correctional
institutions themselves. Prison employees--again, the correctional
officers in particular--have resisted efforts to give prisoners
adequate due process rights in disciplinary and classification matters,
and have opposed increased community and family involvement in
institutional programs. Furthermore, the employees have sometimes
opposed programs that would grant community furloughs to prisoners
or release prisoners temporarily to let them work or engage in
educational activities in. the outside world.

Correctional officers have opposed all these reforms with the
argument that they lead to severe problems within the institutions:
va greater amount of contraband smuggled in, a breakdown in authority,

and thus an increased threat to the safety of the employees. Perhaps

228




’; 1
S
&
s
r

this argument has merit when applied to poorly administered insti-
tutions manned by ili~trained staff; but, in well-run .institutions,

it is by no means inevitable that progressive programs of the kinds
just mentioned will lead to the difficulties and dangers portirayed

by correctional officers. Nevertheless, as we discussed in Chapter 7,
prison empioyeez have often engaged in various kinds of activism and
job actions to compe! management to emphasize the traditional custo-
dial function of the correcticonal institutions and thus to delay or
halt the development of new rehabilitative programs.

It should also be mentioned that prison employees, through
their local organizations, have often fought against the affirmative
action programs by which some correctional managements have tried
to bring an appropriate number of minority employees into the
institutions. In the research statés, correctional officers opposing
affirmative action have sometimes come into conflict with the state
and natfonal offices of their employee organizations over this
issue,

Activism is not the only means by which prison employee
organizations have influenced correctional operations. Certain
contract provisions resulting from éOIIective bargaining haye had
an even greater influence. Many such provisions have had valuable
results: an improvement in the wages and working conditions of
prison employees, a reduction in the number of arbitrary actions
on the part of management, and a greater opportunity for employees

and managers to exchange views and work together in solving problems.
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But these'improvements have not been achieved without harmful side-
effects: losses in managerial authority and increases in the
constraints and complexities that make it so difficult to manage
correctional systems. And Chapter 6 has discussed other contract
provisions that have had harmful effects on correctional operations-~
for example, the provisions that make seniority the chief basis for
promotions and job assignments.

But the difficulties created by collective bargaining are
surely not all to be blamed on the correctional employee organizations.
As previous chapters have shown, the managerial response to collec-
tive‘bargaining has .caused a great many difficulties. For example,
correctional administrators have sometimes resisted the implementa-
tion of contract provisions; executive and legisiative branches
have provided no funds or insufficient funds for the implementation
of contracts; management negotiators have agreed to contract pro-
visions without the knowledge of the director of corrections; and
mahagement has failed to develop adequate channels of communication
and adequate procedures for resolving internal disputes.

As our research has repeatedly and emphatically shown,
correctional managers are ill-equipped to handle the new demands
made upon them by prison employee unionism and collective bargaining.
One reason is that the managers often lack the necessary training
and experience} Another is that gorrectional managers, most of
whom have worked their way up through the ranks, are sometimes too

gquick to sympathize with employee demands. And yet another is that
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decisions pertaining to Tlabor relations for correctional s-ployees
are often made by governmental figures neither responsible to the
director of corrections nor accountable for the operation of cor-
rectional programs.

Correctional managers, however, are not the only public
managers who have had difficulty coping with the changes in public-
sector labor relations. As a recent report of the National Commission

on Productivity and the Quality of Working Life has stated, Ymany

units of government lack administrators with adequate skills, training,
and experience in labor relations. In addition, collective bargaining
f% is often new and quite fragmented and many public service unions

have less experience than their counterparts in the private sector.

Therefore . . . opportunities to improve labor-management procedures
; and to expand the skill levels of those responsible for labor rela-
tions, should be vigorously pursued.“q

Collective bargaining for prison employees is in its infancy,

and many of the problems documented ‘in this report are likely to
be solved, or greatly alleviated, when the parties involved have
gained more experience with collective negotiations. Legislators
will improve the legal frameworks for public-sector labor relations;
the procedures for handling negotiations and contract administration
will become more efficient and effective; and unions and management
will become more skillfu] at working within those procedures. The

optimistic view must be that in the years ahead labor and management
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will recognize that the enlightened self-interest of both groups
requires that they work cooperatively through the labor relations

process to improve the quality of the nation's correctional programs.
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