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ABSTRACT 

Th is report presents an overview of the defects in the present judicial system and dispute 
resolution process in the United States. It reviews six strategies to improve the process: 
settlement incentive, automatic transfer, eligibility simplification, resource reduction, 
responsibility relocation, and cost redistribution. These approaches are designed to 
minimize the need for third-party intervention in civil disputes, to reduce caseloads, and to 
decrease the amount of time and money required to handle civil disputes. 



CHAPTER I. INTROI)UCTION: AN OVERVIEW OF THE 
PRINCIPAL PERCEIVED DEFECTS IN THE PRESENT 

JUDICIAL SYSTEM 

This document is a final report, but not of the typical 
variety. Though complete and self-contained, it is pre­
pared at an interim stage of a four-year research project 
and thus does not purport to present the researcher's 
ultimate findings and recommendations. Despite this, it 
is not a traditional interim report either, merely describ­
ing the progress of the research. Rather an attempt is 
made to develop as much of the final construct as can be 
gleaned from the Phase One investigation. 

A. Methodology and Organization of Report 
The scope of the Phase One research discussed in this 

report embraced the identification of many of the princi­
pal methods presently employed in an effort to improve 
the processing of civil disputes. The inquiry ranged to 
promising approachcs in comparable foreign countries as 
well as the United States. During Phase Two of this 
study, certain of the more promis ing institutions and 
procedures uncovered thus far are to be evaluated and 
compared with the prevalent method presently used to 
resolve major categories of civil disputes (generally the 
regular courts) in the United States. 

Three methods were employed to identify the specific 
mechanisms discussed in this report. First, the Program 
staff conducted an extensive literature search, consulting 
indexes to domestic and foreign sources and obtaining 
computer searches. l Secondly, we reviewed the reports 
prepared by experts from over a dozen industrial coun­
tries for the Access to Justice Project of the Centro Studi 
di Diritto Processuale Comparato, University of Flor­
ence, Italy. 2 And thirdly, during a European field trip, 
which focused primarily on strategies for processing 
criminal cases, 3 some information was gathered about 
strategies for civil cases as well. (The strategies for 
criminal cases are described in another report prepared 
by Program staff.4) Our inquiry was extensive and 
yielded many interesting institutions and procedures. But 
we are not foolhardy enough to claim the research was 
exhaustive or that the specific measures discussed in this 
report constitute a comprehensive list. Given the time 
and resource constraints, it would have been difficult to 

compile a complete compendium even for one jurisdic­
tion. 

Since evaluation awaits the next phase, this repDrt 
merely attempts to introduce the fundamental strategies 
for improving the processing of civil disputes and to 
identify the more significant policy issues raised by ~bese 
strategies. Conceivably, the report could have been or­
ganized around descriptions of discrete institutions and 
programs uncovered through our research, arranged al­
phabetically or by type. However, an examination of 
those institutions and programs revealed they seldom 
embodied a single strategy. Rather, each institution or 
program combined two or more underlying approaches. 
Thus, our analysis took us to another, deeper level~to 
the fundamental strategies themselves. The bulk of this 
report is devoted to a discussion of these basic ap­
proaches and, as a consequence, a single institution or 
program sometimes appears more than once as an illus­
tration of different strategies implemented in its opera­
tion. 

Our preliminary analysis also carried us to another 
realization: the need to develop a new conceptual 
framework. The tradi tional language of the judicial proc­
ess simply was inadequate to comprehend the variety of 
dispute-processing mechanisms which we found and 
sought to describe. The usual categories seemed to limit 
discussion and stifle imagination. Accordingly, we have 
attempted to begin, at least, a reconstruction of the dis­
pute resolution process as a necessary prelude to a proper 
consideration of the alternative strategies for improving 
performance. 

This report also differs in another respect from a more 
orthodox treatment of our research into dispute­
processing strategies in civil cases. Rather than confining 
discussion to already-functioning institutions, we often 
followed the underlying principles to uncover new pos­
sibilities, that is, approaches that might be worthy of 
experimentation, or at least further exploration. The pos­
sible contours of some of these speculative measures are 
outlined along with the descriptions of existing 
mechanisms. 



The remainder of this chapter will consider the per­
ceived problems with the regular courts which have 
motivated most of the institutions and procedures dis­
cussed in this report. Chapter 11 presents an overview of 
the dispute resolution process which emphasizes those 
parts which appear susceptible to deliberate manipula­
tion. Based on terminology and concepts introduced in 
Chapter II, the remaining chapters of the report discuss 
six general strategies for improv :ng performance most of 
which theoretically could be employed within the regular 
court system as well as in alternative institutions. These 
six basic approaches are termed the settlement incentive 
strategy, the automatic transfer strategy, the eligibility 
simplification strategy, the resource reduction strategy, 
the responsibility reallocation strategy, and the cost re­
distribution strategy. 

Though this is a final report, the Program staff does 
not consider the typology of dispute-processing 
strategies presented herein to be set in concrete. As we 
delve deeper into the evaluation of specific institutions, it 
is not unlikely that new insights will lead to a reconcep­
tualization of the entire process or at least to substantial 
refinements of the current framework and the discovery 
of new categories. The author of this report already has 
revised his thinking once. In a report on developments in 
the United States prepared for the National Center for 
State Courts, he presented a more primitive analysis of 
the options. 5 We think the present report embodies a 
more useful framework, but hope and expect that further 
research willle~r! to a better understanding of the process 
and other fundamental revisions in the basic conceptual 
structure. 

As a group, the strategies identified during Phase One 
research can be expected to respond to several perceived 
defects in the regular court system rather than a single 
problem. Some of these strategies only address one of 
the deficiencies, others may be more broadly-gauged in 
their effects. The discussion of the various means of 
improving the dispute resolution system will be more 
meaningful if we first briefly outline the more significant 
of the problems in the present judicial system. 

B. A Summary of the Principal Deficiencies of 
the Present Judicial System 

Though there is a considerable overlap among 
categories, most criticisms of the present judicial system 
(and thus the primary motives for reform) appear to 
cluster under six headings: Caseload overload; delay; 
inaccessibility for many litigants and disputes; cost to 
litigants and government; lack of equity in results; and 
undesirable psychological side-effects from the process. 

1. Caseload overload. This is less a real defect in the 
judicial system than a powerful motivation for change of 
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some kind. True, the effects of overload can be extraor­
dinarily deleterious. With more disputes to resolve than 
resources to dispose of them, a backlog soon builds up 
and long delays become inevitable. Ii Moreover. the pres­
sure;; to expedite decision often lead to cursory treatment 
of each individual dispute and the appearance and reality 
of "mass-production justice." 7 Nevertheless, overload 
may merely indicate a shortage of jUdicial resources 
rather than any shortcoming in the judicial process. 
Hence, the proper remedy may be more judges rather 
than any of the fundamental reforms discussed in this 
report. ~ 

Because of real world constraints, however, such as 
the unwiWngness of legislatures to appropriate more 
funds for the courts, the judicial overload phenomenon 
often translates into pressure for new approaches rather 
than new money. In this context. any m~asure which 
tends to reduce the number of cases fi led in the courts, as 
by diverting disputes to non-jUdicial tribunals. b seen as 
a remedy for the overload malady. The prescription~ also 
include alternative forums or procedures which shorten 
the time required to resolve each dispute amI thus di­
minish the total court workload.!I 

2. De/ay. In large part, delay in resolving disputes is 
merely one major consequence of an overload situation. 
When the demand for court resources exceeds the sup­
ply, a queue begins to form.lu At ~ome point, the queue 
becomes so long that disputants begin to complain about 
untoward delay in reaching the judicial forum. II Again. 
any strategy which will divert a given disputant to a 
forum with a shorter queue (or preferably none), or 
which will shorten the queue in the courts is apt to be 
perceived as an appropriate remedy for this form of 
delay. 

There is another sense in which time delay is some­
times experienced in the present court system. Irrespec­
tive of overload, courts can appear to lumber to their 
decisions. Assuming ample resources and ideal condi­
tions, there still are many time-consuming steps­
motions. interrogatories. depositions, pre-trial confer­
ences, etc.-bUilt into the process. 12 Particularly when 
rather simple or modest-stakes disputes are involved, 
there may be support for the creation of more expeditious 
institutions or procedures solely to shorten the time re­
quired to obtain a resolution of the matter. 13 

3. Inaccessibility of COllrls for mall)' litigants a/ld dis­
pules. Overload and delay are closely related problems, 
as we have seen, and often the result of a high volume of 
cases being filed in the courts. Inaccessibility, on the 
other hand, tends to reduce the number of cases brought 
to the courts. As a consequence, measures which tend to 
improve access may simultaneously aggravate the over­
load and delay problems experienced by the judiciary. 14 



Courts may be inaccessible to one or both sides of a 
dispute for many reasons. Among the most significant, 
however, arc the economic, geographic, and psychologi­
cal barriers. 

Litigants incur several economic costs if they are to 
participate in a judicial proceeding, either as a plaintiff or 
defenuant. Ordinarily they must employ an attorney. 1 r. 
pay various fees,JO and meet certain other expenses 17 

directly connected with the dispute resolution event it­
self. Beyond that there are some less obvious opportunity 
costs, such as income lost while helping to prepare the 
case or attending proceedings. J 8 which can be an impor­
tant factor especially in the context of a dispute involving 
rather modest stakes. 

These economic considerations can make it impossible 
for a disputant to prosecute or defend a case in the courts 
in at least two situations. First. low income persons arc 
effectively barred from participation in any litigation no 
matter how much is at issue. They simply lack the money 
to hire expensive legal counsel and the other costs dis­
cussed above. Even the opportunity costs of lost wages 
can be prohibitive when someone exi5ts at the margin.!!1 
Secolldl,;.'. litigants of any income level will be effec­
tively foreclosed when the stakes are rather modest. In 
many cases, a disputant would incur more costs in par­
ticipating in the lawsuit than he stands to gain (or save) 
from winning.20 Moreover. the unceJ1ainty inherent in 
most litigation means the stakes must exceed the costs by 
a substantial margin before it is rational to file or defend 
a case in the courts. Thus. even a contest over several 
thousand dollars can prove uneconomic. 21 

The geographic barriers to access also are partially 
economic. A centralized system of courts probably saves 
money for the government. 22 But it insures those courts 
will be inconvenient at best for litigants living away from 
the city center. At the extreme, it can become physically 
or economically impossible for disputants to use the 
courts for more disputes. 23 Thus, one of the primary 
motivations for some alternative forums i.~ the opportu­
nity to disperse dispute resolution resources among local 
communities and neighborhoods. 24 

Psychological inaccessibility is a more subtle 
phenomenon. It is compounded by several factors: the 
anxiety-provoking formality of the typical courtroom set­
ting, the language barrier for some litigants, the mysteri­
ous legal machinations for nearly all, and like con­
siderations. 25 Many disputants overcome these feelings 
and file their claims with the court, at least when their 
grievances are acute (and especially when they have been 
able to hire the comforting hand of a lawyer familiar with 
the process.) Others are thrust into the judicial arena as 
defendants and, lacking a choice, manage to participate 
in the proceeding with varying levels of effectiveness. 26 

But for some people the various psychological barriers 
to the court may prove insurmountable. Especially for 
the poor, the uneducated, and the non-English-speaking, 
a courtroom may appear to be something to be avoided at 
all costs, even when entering that courtroom is the only 
way to right a grievous wrong or to protect oneself 
against a spurious lawsuit. 27 Whether true or not. this 
conception provides one of the motives for measures 
which have the effect of deformalizing and demystifying 
the process. 28 

4. Eco/lomi(' ('ost (?/'jl/tlicilll resolution (?f displltes.for 
displ/ta/lts (lwl gorerll/llC'lll. For disputants. this is merely 
a less aggravated ver~i()n of the same costs which were 
discussed above a~ economic barriers to access. The legal 
fees. costs. litigation expense, and opportunity costs 
wh ich for some dbputants and some disputes constitute an 
absolute bar to participation in the courts 2!1 can in other 
cjrcum~taJ1ce!> merely give rise to complaints that the 
process of judicial resolutioJl of disputes proved too 
expensive. The litigants were able to afford to prosecute 
anu defenu effectively, and the matter in issue merited a 
substantial investment. but the costs of participating ate 
up too much of the proceeds (or savings) resulting from 
the litigation. "There must be a cheaper way to decide 
these cases" is a common cry among litigants and even 
somc lawyers. all As such. it is a powerful motive for 
changes \vhich promise to reduce the cost of dispute 
resolution for the parties. 

Governmental expenditures on courts and the entire 
judicial dispute resolution system in the United States 
appear so minimal. relatively speaking.:!! that it is dif­
ficult to imagine that the cost to government would be 
an issue. Nearly every feature of the judicial process as 
presently constructed seems calculated to achieve 
economies for government at the price of increased 
transaction costs for the private litigants. 32 Nevertheless, 
there apparently is a reluctance to allocate significant 
public monies to judicial resolution of private disputes, 
and especially to those categories in which the amount in 
controversy is rather small. It may be debatable how 
much greater stake the public has in the resolution of a 
private dispute over a million dollars than it has in one 
involving a hundred doIlars. 33 Yet, the government 
would not blink an eye about spending scores of 
thousands of dollars to provide a two-month jury trial for 
the former M but probably would worry about expending 
even a hundred for a half-day hearing on the latter. 

Justified or not, governmental economy is one of the 
prime motivations behind many reforms suggested for 
the dispute resolution process. Not only is it an end in 
itself, but it also can be viewed as a prerequisite for 
measures seeking to improve dispute resolution in other 
respects. For example. as a practical matter, it often is 
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not feasible to finance changes which may help the dis­
putants, such as lowering their transaction costs or pro­
viding neighborhood dispute resolution facilities, unless 
simultaneously the method of handling disputes is mod­
ified to something less costly to government than tl1(: 
regular court process. To increase governmcnt expendi., 
tures in onc direction in pursuit of a certain goal, it may 
be necessary in a political sense, if no other. to offer 
economies in another direction. Thus, instituting a net­
work of neighborhood arbitration centers may be more 
feasible than a complete dispersion of the court system to 
the neighborhood level, assuming, of course, that arbi­
tration is less costly than judicial adjudication. 35 

5. Lack of equity ill the results achiel'ed through dis­
pute processillg ill the courts. Though there may be 
complaints about other aspects of dispute resolution in 
the courts-expense, anxiety, and the like-the present 
judicial process generally achieves high marks for the 
fairness and accuracy of its decisions, at least ill 
"lIIicro-justice" terlllS. 36 That is, once one accedes to 
certain simplifying assumptions, the process itself is cal­
culated to produce a thorough and fair consideration of 
the individual dispute and a reasonably fair resolution of 
that controversyY Judges are fairly well insulated, 
though not completely, from the pressures that might 
lead to questionable decisions, and juries are available to 
counteract some of the residual judicial biases. Various 
discovery provisions insure the parties can make a rather 
deep probe of the facts, and refined evidentiary rules tend 
to filter out matters which might mislead or prejudice the 
decision-maker. One or more layers of ilppellate review 
further insure that the procedures were fair and the 
proper law was applied in the trial proceeding. 

At least two conditions must be satisfied, however, 
before the assumed equity of the decision-making proc­
ess can hold up for the mass of disputes presently 
assigned to the courts for resolution. As presently consti­
tuted, the regular courts will not yield equitable results in 
disputes in which one or both parties lack the financial 
resources to afford sufficient litigation expenditures to 
investigate and present the case.38 In fact, courts may not 
produce a fair outcome when there is considerable 
disparity between the litigants even though the less­
advantaged party has enough resources to finance a rea­
sonable level of participation. 39 Viewed in "macro­
justice" terms,40 it is not unlikely that the caseload of the 
courts presently is dominated by controversies in which 
the assumptions about adequate resources and parity 
between competing disputants simply do not hold up. 
The great mass of filings do not tend to be "Ford vs. 
General Motors" or "United States vs. IBM." Rather 
they tend te be "John Q. Consumer vs. Sears, Roebuck 
& Co.", "landlord vs. tenant," or "creditor vs. 
debtor-as Professor GalanteI' has put it: "haves" vs. 
4 

"have-nots." 41 

To the extent that the disputes assigned to the courts 
for resolution are between disputants of inadequate or 
unequal means, the present judicial system may not pro­
vide a fair forum. Thus, another reason for reform both 
within and without tlie courts is to enhance the average 
equity of the re&o/utions achieved. 42 

6. Undesirable psycllO/ogica/ outcol/leS frol/l C(lurt 

processing of disputes. Irrespective of the objective 
equity of decisions reached in the courts, some observers 
question the desirability of the outcomes achieved 
through the adversary proceedings typical of the judicial 
process. The courts are criticized for excluding !.ignifi­
cant underlying factors from their investigations and de­
liberations, issues sllch as the psychological and social 
causes which created the dispute:13 rf a man sties his 
neighbor for punching him in the nose, the judge ordinar­
ily will decide the dispute and fashion his remedy solely 
on the basis of Whether. the defendant intentionally struck 
the plaintiff. The court will not seek to determine 
whether there is a long-standing 1;ource of irritation or a 
psychological predisposition toward violence. 

Another shortcoming of the judicial process is the 
limited range of remedies ordinarily administered in civil 
disputes. 44 It does not matter so much that the courts do 
not venture into the underlying causes of disputes since 
they seldom treat those problems anyway. Typically, the 
court is only deciding whether the man who claims he 
was hit is entitled to receive monetary compensation 
from the alleged aggressor or not, for instance, whether 
the irritating conduct should stop or that either disputant 
should submit to psychological counseling:'5 

It is also alleged that the judicial process sometimes 
aggravates tensions between disputants and thus falls 
short of "resolving" disputes in any real sense. Adver­
sary proceedings presumably tend to polarize disputants 
in a way that a more conciliatory approach would 
avoid. 46 Moreover, critics cite the "zero-sum" outcome of 
judicial decisions to suggest courts are ill-equipped to 
produce compromises that will be reasonably satisfactory 
to both partiesY In actuality, court decisions in most 
civil cases ordinarily are not zero-sum. A plaintiff sel­
dom obtains all he asks nor is he often "shut out" 
completely. If he asked for $50,000 in compensation, it 
is not necessary that the court award him either $50,000 
or nothing. The outcome may fall anywhere between 
zero and $50,000. Moreover, viewed as a whole, the 
civil judicial process appears to involve heavy elements 
of negotiation, mediation, and compromise.48 

But again, whether a valid charge or not, the assumed 
psychological inferiority of court litigation is one of 
the motives for some proposed reforms, especially 
those which emphasize conciliation and mediation 
techniques. ·lD 



NOTES-CHAPTER I 

I. In conducting the Iitemture search, we consulted the standard 
indices in the field of law and social science, including the Index to 
Legal P~riodicals, the Index to Foreign Legal Periodicals, the Index of 
Periodicals Related to Law, and the Social Science Index. These 
indices proved to be a fruitful source of references; about 60 of the 
more significant articles on particular mechanisms as well as theories of 
dispute resolu'/ion were abstracted by the program staff. In addition, 
several of the mechanisms discussed in the civil report were identified 
or described to us in the respons'!s to the criminal strategies question­
naire survey (described in the companion volume reporting on the 
criminal strategies results, see note 4 infra). 

2. Reports were received from Australia, Bulgaria, Canada, France, 
Hungary. Israel. Italy, Japan, Netherlands, Poland, Sweden, United 
States, U.S.S.R., and West Germany. The Access to Justice Project is 
funded by the Ford Administration. Professors Mauro Cappelletti and 
Earl Johnson, Jr. codirected the research phase of the project. 

3. The European field researcher conducted 72 formal interviews in 
12 countries during a five·month period in 1976. Interviews lasted from 
one and one-half hours to one or two days. Many of the interviewees 
were academic lawyers, although judges, government officials, 
sociologists, and other academicians were a frequent source of contact. 
As mentioned, most of the interviews were conducted for the criminal 
strategies arm of the Program, although in a few instances these 
interviews provided a fruitful source of information about civil 
mechanisms. 

4. William L.F. Felstiner and Ann Barthelmes Drew, "European 
Alternatives to Criminal Trials and Their Applicability in the United 
States (Including an Appendix Sun'eying Non-European Alterna­
tives)," report submitted to the National Institute for Law Enforcement 
and Criminal Justice. Law Enforcemef'l Assistance Administration, 
Washington, D.C. December 31. 1976. 

5. E. JOHNSON, JR., V. KANTOR and E. SCHWARTZ. OUT­
SIDE THE COURTS: A SURVEY OF DIVERSION ALTERNA­
TIVES IN CIVIL CASES (Denver: National Center for State Courts. 
1977), 

6. A 1973 study reported that a typical civil case may be delayed 
over four years in many jurisdictions before it is brought to trial. At that 
time, the national average was 21 months. INSTITUTE OF JUDICIAL 
ADMINISTRATION (New York), CALENDAR STATUS STUDY vii 
(1973). 

7. Consider the following statement by a trial court judge in New 
York: 

Too many judges have been caught up in a consuming cam­
paign against That Old Debbil Calendar ... The frenzy with 
which we try to shorten the long line of cases shuffling 
toward trial, when it is accomplished by hard·pressed settle­
ments, is highly indecorous and undignified . . . Instant 
justice, at trial or pretrial stage, can never be a consistent 
substitute for a true justice, which requires time for brewing, 
blending, and often brooding. 

L. DOWNIE, JR. JUSTICE DENIED 148 (1971). 
8. A companion report prepared by Program staff suggests the 

possibility that the United States has a relatively small judiciary and a 
rather low relative investment in the courts compared to some of the 
countries most analogous in economic and social terms. See E. 
Johnson. Jr., A.B. Drew, W.F. Felstiner, S.A. Bloch, W. Hanson. 

and G. Sabagh, "A Comparative Analysis of the Statistical Dimen· 
sions of the Judicial Systems (and Related Institutions) of Seven Indus­
trial Democracies." 

9. For evidence of current proposals to release caseload pressures 
through all of these tactics, see the papers prepared for the National 
Conference on the Causes of Popular Dissatisfaction with the Adminis­
tration of Justice, St. Paul, Minnesota, April 7-9. 1976. especially 
(hose of Hon. Warren E. Burger, Chief Justice of the United States; and 
Professor Frank E. A. Sander. 

10. For a brief description and references to queuing theory. see 
Chapter VI. note 84 illfra. For a discussion of its relationship to the 
court, see Posner. All Ecollomic Approach to Legal Procedure and 
Judicial Administration. 2 J. LEG. STUDIES 399, 445-48 (1973). 

11. See note 6 supra. 
12. The existence of such time·consuming procedures also makes it 

possible for disputants who may profit from delay (Le., many institu­
tional defendants) to slow down the process still further. They can 
make every possible motion, deploy every discovery device, and 
otherwise drag out the proceedings. 

13. Interestingly, one of the key features of a recent legislative 
reform authorizing the creation of experimental procedures in certain 
California courts is the sharp curtailment of discovery and some other 
time·consuming steps. This legislation was drafted initially by the Los 
Angeles County Bar Association's Comrr.ittee on Economical Litiga­
tion and became law in 1976. CAL. CODE CIV. PROC. §§ 1823-
1833.2 (1976 Cal. Legis. Servo ch. 960). See also, Thompson, The 
Expense of Litigation: Call It Be Reduced? 52 L.A.B.'. 96 (1976). 

14. This fear may well underlie the judicial reluctance to waive 
some of the economic barriers to the courts even for the poor. See 
United States v. Kras, 409 U.S. 434 (1973) and Ortwein V. Schwab, 
410 U.S. 656 (I 0 73). 

15. Lawyers fees place highe;,t on the list of litigation expenses. 
Lawyers fees basically range from $25 to $100 an hour; some bar 
associations recommend minimum fees per type of case (for example, 
uncontested plaintiffs divorce, $500; simple will, $50). (The Supreme 
Court held recently in Goldfarb v. Virginia State Bar. 421 U.S. 773 
(1975), that in some instances at least, requiring lawyers to adhere to 
minimum fee schedules was an unfair restraint of trade). One study of 
automobile accident injury cases found that 35.5 percent of plaintifrs 
gross recovery was consumed by lawyers fees. U.S. DEPT. OF 
TRANSPORTATION, AUTOMOBILE ACCIDENT LITIGATION 
36-40 (1970). ' 

16. An American Bar Foundation Study of 30 jurisdictions reported 
the range of some of these fees: filing charges ranged from $2.00 to 
$35.00; service of process ranged from $.75 to $10.00; service by 
publication ranged from $10.00 to $l50.00. Jury fees might consume 
up to $50 a day for a 12 person jury, excluding mileage. Silverstein, 
Waiver of COllrt Costs and Appoillll/!c!llt ofCol/nse{ for Poor Persons ill 
Civil Cases. 2 VALPARAISO L. REV. 21, 40 (1968). 

l7. There are other expenses which one might not ordinarily expect 
to be as large as they are. For example, judgment fees may cost up to 
$50. And then there are, of course, the costs of transcribing the record 
which may cost up to $25.00 per day or more if calculated hourly. 
Added to this are witness fees and mileage costs. See hI. 
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18. See, e.g., Posner, speaking of the effect of delay (or queuing) in 
the court5: 

A major cost associated with queuing as a method of mtion­
ing goods is the opportunity cost of the timc people spend in 
the queue. Where the jJarties' time is their own while they 
wait (as when a theatergoer is forced to "wait" for six 
months to see a popula. musical), thc queue is merely a 
"figurative" queue. [footnote omitted] The court queue is a 
literal queue for defendants incarcerated awaiting trial and for 
some owners of property "tied up" in litigation. 

Posner, An Economic ApproaciJ to Legal Procedure and Judicial 
Admillistratioll. 2 J. LEGAL STUDIES 399. 445-46 (1973). 

19. In recen! years, go'/emment-subsidized legal assistance has 
begun to provide relief for some low-income litigants at least with 
respect to legal fees and the other direct costs of litigation. Still the 
majority remain without the means to prosecute or defend civil claims 
in the courts. 

20. In a recent study it was found that many middle-class debtors 
did not defend against relatively modest claims, even when thev felt 
they had a defense, because they decided it would cost more to e~ploy 
a lawyer and win the lawsuit than merely to capitulate and pay the 
alleged debt. D. CAPLOVITZ: DEBTORS IN TROUBLE: A STUDY 
OF DEBTORS IN DEFAULT 222 (1974) ("Closely related to the 
failure of debtors to have their day in court and their legal rights 
protected is the irony that lawsuits against consumers generally involve 
sums of money that are smaller than the amounts the debtor would have 
to pay a lawyer to protect his rights.") 

21. If one has only a 50 percent chance of winning a lawsuit, it is 
not very sensible to invest $1,000 in litigation expenses to recover a 
$1,000 claim since there is a 50 percent chance of losing $1,000, and 
no chance of el1ding Lp a net winner. If the claim is for $5,000, 
however, a SI ,000 legal cost may be justified since there is now a 50 
percent chance of losing $1,000, but also a 50 percent chance of netting 
$4,000. Obviously, the relationships between stakes, litigation costs, 
and probability of winning typically are more complex and the proba­
bility factor, in particular, subject to considerable uncertainty. 
Moreover, because of the possibility of compromise at various stages 
of the litigation process, even the amount of actual litigation costs and 
the amount of the actual winnings at stake can be unknowns. 

22. See note 32 infra and Chapter VI note 4 infra for a discussion of 
how a centralized court system lowers the government's production 
costs. 

23. Residents of remote villages in Alaska face this difficulty; the 
normal U.S. dispute resolution mechanisms are not efficient for them. 
This was one of the motivations for a Village Conciliation Board 
project in one village which uses native villagers to conciliate disputes 
and prevent violence in the community. See Hippler and Conn, The 
Vii/age Council and iTS Offspring: A Reformfor Bush Justice, 5 UCLA 
ALASKA L. REV. 22 (1975). 

24. See, e.g., Cahn and Cahn, What Price JUSTice? The Civilian 
PerspeCTive RevisiTed, 41 NOTRE DAME LAWYER 929 (1966), 
which discusses the importance of accessibility of courts as one feature 
in improving the quality of the "Justice Industry." 

25. See id.; see also Danzig, Toward the Creation of tJ Complemen­
Tary, DecenTralized System afCriminal Justice, 26 STAN. L. REV. I 
(1973). Both of these articles stress the critical importance of utilizing 
native community residents as decision-makers to achieve a more 
effective system of justice, one which disputants from all backgrounds 
will not fear and avoid. 

26. How minimal and futile that participation may be is illustrated 
by the plight of the civil defendant in Hunt v. Hackett. 36 Cal. App. 3d 
134 (1973), cerr. dell. 419 U.S. 854 (1974). See also Chapter VB note 
5 infra. 

27. See, for example, the conclusion of a study of plaintiffs in 
automobile accident cases in New York City: 

The higher the socio-economic status of the injured person, 
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the more likely he is to make a claim and the more likely he is 
to press the claim by himself rather thun through a lawyer. 

R.E. HUNTING AND G,S. NEUWIRTH, WHO SUES IN NEW 
YORK CITY,? 130 (1962). 

28. The need to deforInalize and demystify the legal process has 
become a frequent cry. See. e.g., Nader and Singer. Dispute Re.wlu­
tiOll, 51 CAL. S.B.J. 281 (1976); Halbach. TOI\'(I/'II (/ Simplified System 
of Lall'. in M. SCHWARTZ (cd.). LAW AND THE AMERICAN 
FUTURE 143 (1976). 

29. See pages 2-3, SUpl'l/, 
30. In a sense, this is the cry underlying all of the calls to reform 

which have been surfacing in recent years-let us find cheaper and 
more effective modes of dispute resolution. The most famou~. early 
piece expressing the need for changes in our system to achieve these 
ends is often thought to be Pound's 1906 speech to the American Bar 
Association on The Causes of Popular Dissatisfaction with the Admin­
istration of Justice. reprinted in 40 AMER. L. REV. 729 (1906). His 
themes have been restated and developed by many others. See. e.g .• 
Burger. The State of the! Judiciary-1970, 56 A.B.A. J. 929 (1970); 
BUrger, 1976 Anllutll Rf'port on the State oj the Jut/ifill/Y. reprinted in 
JUDICIAL CONFERENCE OFTHE UNITED STATES, NATIONAL 
CONFERENCE ON THE CAUSES OF POPULAR DISSATISFAC­
TION WITH THE ADMINISTRATION OF JUSTICE, RESOURCE 
MATERIALS 33 (April 7-9, 1976); Calm and Cahn, Power to rile 
People or the Profession?-Thr Public IrlleresT in Public IlltereST La\l'. 
79 YALE L. 1. 1005 (1970). 

3 I. For instance, on a per capita basis, the United States' judiciary 
is about one-third the size of West Germany's and one-half of that 
found in Sweden. The United States also invest5 less than one-half as 
much per capita in the judicial branch as does West Germany and 
somewhat less than Sweden. These and other comparisons are dis­
cussed in a companion report, E. JOHNSON. JR., et al., supra, note 8. 

32. A centralized system yields economies of scale in numerous 
areas. Not only are less courtroom buildings and physical facilities 
required, but also better U5e can be made of court personnel. For 
example, our centralized calendar system enable~ one judge to call all 
the cases while disputants and lawyers sit and wait for assignment of 
their case. A centralized record system makes record retrieval quicker 
and more efficient. At the same time, however, while a centralized 
system reduces the costs of producing justice. it increases the costs to 
consumers of justice who, for example, mU5t travel longer just to reach 
the court, must wait in longer lines, etc. Scc L. Wechsler and R. 
Warren, ConsumpTion COSTS and ProdUCTion Costs in The PrOl'ision of 
Alltipo,·erty Goods (American Political AS50ciation. Mimeo, 1970). 
See also Cahn and Cahn, The War on Poverty: A Civilian Persl'ectil'e, 
73 YALE L.J. 1317 (1964). 

33. Among other things, this is a complex issue of external benefits. 
their character, and distribution. According to this sort of analy~is, a 
public investment in dispute resolution is only justified if and to the 
extent that the public, as opposed to the individual disputants, achieves 
benefits. It is neither obvious nor indisputable that the public bellcfit5 
presumably generated by the dispute resolution process-i.e. social 
stability, allegiancc to the political system, respect for law-are di­
rectly correlated to the amount !n dispute. That is, it is not absolutely 
clear that providing an effective forum for the resolution of a $50,000 
dispute will produce 500 times thc public benefit as a $100 dispute. Or 
to recast the question, it is not axiomatic that the successful resolution 
of one $50,000 dispute involving two private litigants will generate as 
many public benefits as would the successful resolution of five hundred 
$100 disputes involving onc thousand individual disputants. In fact. on 
grounds of pure numbers of people touched by the system, there is 
reason to suspect that the 500 small cases would do substantially more 
to promote stability, allegiance, respect, etc., than the single major 
case. However, the author does not seek to prejudgc this issue, which is 



33. (Cont.) beyond the scope of this report, but to indicate that it does 
exist and that our present allocation of judicial resources among civil 
disputes appears to be premised on an assumption that the public has a 
much lesser stake in the n:solulion of relatively modest private disputes 
than it does in larger privatI! displltes. For a suggestion that it might be 
useful to require private litigants to pay a larger share of the total dispute 
resolution costs for the more economically significant disputes, see 
pages, 83-84, illfra. 

34. That the public might become sensitized to this issue sometime 
in the future was suggested by a ripple of criticism in the future was 
suggested by a ripple of criticism in the press over a multi-million 
dollar lawsuit between Doris Day and some of her former managers. 
Some members of the general public questioned why the govemment 
should have spent an estimated $250,000 on a trial which lasted many 
weeks in order for one private person, Ms. Day, to win a few million 
dollars from some other private p(~rsons. 

At the other end of the scale. recent figures from the Alameda 
County. Califomia small claims court indicate the net government cost 
for processing such disputes was about eight dollars per case. Conver­
sation with John Ruhnka. Study Director, Small Claims Court Study, 
National Center for State Courts. Denl·er. Colorado. January 20. 1977. 

35. Some of the circumstances u~der which arbitration might be less 
expensive than the courts are suggested at pages 59-60 infra. 

36. This dichotomy of "micro-justice" versus "macro-justice" 
considerations is borrowed from Professor Alfred Conrad. Conrad, 
MaCl'ojustice: A Systematic Approach to Conflict Rl!sollllion, 5 
GEORGIA L. REV. 415 (1971). As such. the terminology is borrowed 
~econd hand from economics and its division between "micro­
economic analysis" and "macro-economic analysis." Only in the most 
geneml sense do the terms "micro-justice" and "macro-justice" pur­
port to be analogous to the economic concepts which sound so similar. 

37. Thus, in this section, "micro-justice" concerns how equitably 
the judicial ~ystem performs in deciding the individual dispute, while 
"-macro-justice" shifts the foclls to the whole mass of disputes assigned 
to the judiciary and how equitably it dispo,es of those disputes on the 
average and in the aggregate. 

38. One example is provided by the Clises in which debtors capitu­
lated even when they felt they possessed a valid defense because they 
could not afford to employ lawyers or incur the other costs of litigation. 
See CAPLOVlTZ, slIpra note 20. 

39. For an analysis suggesting this conclusion, see Galanter Why the 
'Hal'l!s' COlliI' Gilt Ahead: SpeclIlation on the Limits of Legal Change, 
9 LAW AND SOC'Y REV. 95 (1974). 

40. See note 37 sllpra. 
41. See Galanter, supra note 39. 
42. [d. 
43. For example, Fuller speak~ of the court's adjudication process 

as "rult: oriented," while other processes, sllch as mediation, look at 
the disputing parties themselves and try to re-orient the parties toward 
each other. Fuller, Medilllioll--/ts Forms and FllnctiullS, 44 SO. CAL. 
L. REV. 305 (1971). 

A similar notion has been analyzed in other terms by Golding. He 
speaks of the "original conflict," i.e., the dispute itself which precedes 
the dispute resolution process, and the "persuasive conflict," i.e., the 
presentation of evidence and arguments in support of one's side of the 
case. In court adjudication, the original conflict is superseded by 
the persuasive conflict, and it is this latter conflict which the court 
resolves, not the former. Golding, Preliminaries to the Stltdy of Pro­
cedural Justice, in G. HUGHES (ed.), LAW, REASON, AND JUS­
TICE 71, 86-90 (1969). 

44. See Golding, wpm note 43 at 88-89: 
I shall assume that in each of these contexts [jural disput~s, 

where the original conflict has been superseded by the per­
suasive conflict] the parties have a problem for which they 
seek a solution-a solution that can be given by way of a 
binding decision. [footnote omitted] This crdinarily presup­
poses that the problem can actually be solved by the dispute 
settler's telling one party to do something for the other or give 
something to the other; in other words, that a remedy or 
award is possible. [footnote omitted] These are plainly dis­
tinct from effecting reconciliation by way of adjustment or 
compromise and from actively promoting therapeutic integra­
tion. Such settlements are not typically achievable by telling 
one party to do for, or give to, the other. At least, it is 
unusllal for them to be brought about in such away. 

45. See id. 
46. See id. at 88-95, discussing the differences between remedy or 

award, reconciliation and therapeutic integration. See also Fuller supra 
note 43. who stresses that mediation is a more effective technique of 
dispute resolution where the relationship between the parties is a 
continuing one. 

47. Golding speaks of this phenomenon as a "loser-lose-all deci­
sion. " Golding, supra note 43 at 90. 

48. The clearest example of this is the formal pretrial conference, 
mandatory in some jurisdictions, between the attorneys and the presid­
ing jUdge. Its stated purpose is to shape the case and effect better 
presentation at trial, but it is also hoped that settlement will result. See 
Rosenberg, COllrt Congestion: Status, Causes, and Proposed Rem­
edies, in H. JONES (ed.), THE COURTS, THE PUBLlC, AND 
THE LAW EXPLOSION 49 (1965); M. ROSENBERG, THE PRE­
TRIAL CONFERENCE AND EFFECTIVE JUSTICE (1964). 

Compulsory arbitration required in some jurisdictions for claims of 
up to as much as $10,000 has become an integral part of the civil 
judicial process and provides a more subtle example of the insertion of 
negotiation and compromise into the system. Lawyer-arbitrators hear 
evidence from both sides in order to make a decision on the case, but 
frequently before actually deciding the case, they attempt to uncover 
the outside limits of an acceptable resolution for each party, so that if 
possible, the decision will be acceptable by both, making it more 
satisfying to the disputants and less likely to be appealed. 
See JOHNSON, supra note 5 at Chapter V. 

49. See Nader and Singer, Slipi'll note 28 at 283, suggesting that the 
urge for reform which led to the small claims court movement grew out 
of reference to Norway's conciliation tribunals. 
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CHAPTER II. AN OVERVIEW OF THE DISPUTE 
RESOLUTION PROCESS 

Many of the dispute processing strategies to be dis­
cussed in future chapters involve fundamental restructur­
ing of the dispute resolution process-transforming or 
transposing certain key elements of that process. These 
discussions are based on a specific conceptual 
framework, one which outlines what we perceive to be 
the most significant elements and the relationships 
among them. This chapter presents that framework, first 
defining some of the terminology, then describing our 
view of the principal elements of the civil dispute resolu­
tion process, and, finally, discussing some of the more 
relevant interrelationships. The chapter concludes with a 
brief summary of the six basic dispute-processing 
strategies to which the remainder of this report is de­
voted. 

A. Some Preliminary Definitions 

Since this report eschews the dichotomy between judi­
cial and non-judicial dispute resolution forums and, fur­
thermore, strives for a more generalized view of the 
process, it uses some non-traditional terminology. Be­
fore proceeding further with a description of the process 
and the strategies for improving performance, it wiII be 
helpful to define some of the more prevalent terms. 

The "moving party" is simply the individual or in­
stitution who feels the need to seek some sort of relief. In 
the formal judicial forum, this party ordinarily would be 
called the plaintiff. In an intra-family quarrel the son 
who first rushed to his father screaming "My brother 
took my toy airplane! Make him give it back, Daddy!!" 
would qualify as the "moving party." 

The moving party's "objective" is, as the word im­
plies, the ultimate relief which is being sought. It is not a 
judicial order or the equivalent which normally is merely 
a means to an end. Rather, it is the toy airplane the child 
wants to have returned from his brother, the money an 
accident victim seeks as a compensation for his injuries, 
etc. 

The "source of satisfaction" is the individual or in­
stitution that actually holds the objective sought by the 
moving party. It is the brother who has possession of the 
child's toy airplane. It is not, however, the other au­
tomobile driver in an accident situation if that driver is 
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insured. Then the "source of satisfaction" is the other 
driver's insurance company. 

The "third party intervenor" (sometimes called the 
"third party forum" in subsequent discussions) is the 
individuai or institution from which the moving party 
seeks assistance in obtaining his objective from the 
source of satisfaction. It is the father from whom the boy 
asks physical assistance to force his brother to return the 
toy airplane. In traditional litigation, the "third party 
intervenor" (or "third party forum") quite obviously is 
the court. 

The "allegedly responsible party" is the individual or 
institution who in some way "caused" circumstances to 
exist which led the moving party to seek relief. In an 
obvious case, it is the brother who is accused of taking 
the boy's toy airplane. But, in a more subtle situation, it 
is the husband whose very existence means a wife must 
seek third party intervention in order to be free to re­
marry. The "allegedly responsible party" mayor may 
not be the source of satisfaction depending upon whether 
he actually holds the moving party's objective or merely 
must be shown to have been "responsible" before some 
other individual or institution functioning as the source 
of satisfaction will yield that objective. Thus, in the 
typical automobile liability case, the defendant driver is 
the "allegedly responsible party" but his insurance 
company is the "source of satisfaction." 

The' 'responding party" is the individual or institution 
0-,<;. answers when a moving party seeks to invoke the 
assistance of the third party intervenor (or third party 
forum). In the typical dispute, the "responding party" 
also is the alJegedly responsible party and the source of 
satisfaction as well. But the most critical characteristic of 
the responding party is that it is he who argues about 
whether the moving party is entitled to the assistance of 
the third party intervenor in gaining his objective. Thus, 
he is the brother who yells back, "But Daddy, it's not his 
toy airplane, it's mine!" or "It's his, but he promised I 
could play with it today." And in most litigation in the 
courts, it is the named defendant. 

"Eligibility determination" is simply the process 
through which the third party ascertains whether it will 
intervene to assist the moving party. It is what happens 



when the Father says, "Look, biJYs, let's sit down and 
talk this over. I know that's your plane, but your brother 
says you promised to let him use it today." Eligibility 
determination in the judicial context is the entire com­
plex set of tasks that must be accomplished before the 
court will render a judgment it is willing to use its powers 
to enforce. 1 

"Eligibility criteria" are the standards which the third 
party forum applies in determining whether it will inter­
vene. Unless the third party forum finds that the facts of 
the underlying transaction satisfy the criteria it will re­
fuse to intervene on behalf of the moving party. Con­
sequently, in the usual dispute the moving party and the 
responding party argue over what the proper eligibility 
criteria are and whether they have been met. In the courts 
and other more formal forums, these eligibility criteria 
ordinarily are comprised of statutes enacted by legisla­
tion, past rulings of courts, and the like-what some­
times is called the substantive law. But other forums may 
apply different, often less precise criteria. A father is 
guided only by his own personal sense of what would be 
best for his children. A religious tribunal might apply the 
teachings embodied in the Bible or the Koran. Various 
informal forums to be discussed later in this report pur­
port to use common notions of fairness and justice. 

The "risk of error" is simply the likelihood that the 
third party forum will make a wrong decision about 
eligibility-either deciding to intervene when it should 
not or failing to intervene when it should. Errors can 
arise in several ways including the use of incorrect eligi­
bility criteria, the failure to learn of relevant facts, incor­
rect weighing of facts which are known to the forum, and 
the like. 

The "risk of error" has two dimensions-amount and 
distribution. That is, some types of forums will make 
more mistakes than others because of lack of expertise, 
scarcity of time, less thoroughness in their investiga­
tions, etc. Thus the quantity of errors-the amount of the 
risk-will vary among third party forums.2 And in some 
forums the pattern of errors may favor one class of 
disputants over another-moving parties over respond­
ing parties, affluent disputants over poor ones, institu­
tions over individuals, repetitive litigants over occasional 
litigants,3 etc. This report describes such a phenomenon 

, as an unequal distribution of the burden of the risk of 
error. 

B. Selected Elements of the Third Party Dis­
pute Resolution Process 

Many disputes are settled through direct negotiations 
between the moving party and the allegedly responsible 
party without the actual or threatened intervention of any 
third party. In some instances the movant obtains what 

he wants from the allegedly responsible individual. On 
other occasions the allegedly responsible party persuades 
the moving party nothing is owed 01' at least convinces 
him to forego relief. More often the two disputants arrive 
at an acceptable compromise that gives the moving party 
some but not all of what he seeks.4 

In another seemingly less satisfactory scenario, the 
moving party merely gives up. This avoidance 
phenomenon, termed "lumping it" by one observer, 
apparently is a common response to disputes in the 
United States. 5 Typically the reaction of the poor and 
powerless in confrontations with well-entrenched institu­
tional adversaries,6 a high incidence of "lumping it" 
probably signifies failure of society's dispute r':Jolution 
system. People throw up their hands because that system 
is perceived as too costly, too slow or too biased to 
afford a reasonable possibility of relief. 

The focus of this chapter and this report, however, is 
neither voluntary settlement nor "lumping it" behavior. 
Rather, we are concerned primarily with disputes in 
which a third party is asked to intervene. What happens 
after the moving party seeks to invoke some sort of third 
party intervention is the heart of the dispute resolution 
process. That process has a number of elements which 
often can be manipulated and a set of values (goals, 
effects, etc.) which usually establish the limits of per­
missible manipulation. 

In this section, we describe those aspects of the pro­
cess which can be manipulated either as a strategy to 
enhance performance or to make such strategies easier to 
implement. To state it another way, by deliberately alter­
ing one or more of these elements we set the stage for 
dispute processing strategies which usually involve 
another of these facets of the process. The six fundamen­
tal elements include: the potential source of satisfaction; 
the type of third party intervenor; the eligibility criteria 
for third party intervention; the timing of the third party 
intervention in relation to the eligibility determination; 
the means of ascertaining eligibility; and the nature of the 
third party's intervention. As can be readily observed, 
some of these elements relate to the nature of key partici­
pants in the process, others to the characteristics of 
certain phases of the process and one, eligibility criteria, 
is an ingredient which tends to permeate the entire pro­
cess. Obviously it is possible to identify other "pieces" 
of the dispute resolution process and to devise other ways 
to "slice" that process. 7 These particular elements were 
chosen because they appeared to be the most significant 
ones for purposes of policy options which might enhance 
dispute resolution. 

The six fundamental elements to be considered in this 
section are portrayed in Figure 2-1. Under each heading 
are displayed the major alternative forms in which that 
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element may appear or be ·transformed. In the following 
discussion, we consider these six aspects of third party 
dispute resolution, whether a!1d how they can be deliber­
ately manipulated, and their implications for various 
dispute-processing strategies. 

1. AlteJ'l1atil'e potential sources of satisje/ctioll. In 
norma! circumstances j( is reasonable to anticipate that 
the moving party will look to the allegedly responsible 
party for the satisfaction of his objective. The lntter is the 
individual or institution which in some way "caused" 
(or is thought to have caused) the moving party's objec­
tive to exist. He is the driver of the other car in an 
automobile accident, the other spouse in a divorce ac-

tion, etc. 
The "responsible party" need !lot be responsible in 

any sense of fault. His or her (or its, if we consider 
institutions as neuter) conduct may have been blameless, 
neither intentionally harmful nor negligent. But that con­
duct (or in some cases the mere existence of that indi­
vidual or institution) causes the moving party to have 
some problem he desires to remedy. Therc is some sort 
of causal link which distinguishe~ th is category of source 
ii'om the others listed in Figure 2-1. 

a. Categories of "respollsible parties." "Respon­
sible parties" can be usefully subtlivided into four sub­
categories-indi viduals (including sma II, re lati vely 

FIGURE 2-1 Elements uf Third Party Response Mechanism 

A. Alternative po-
tential sources 
of satisfaction 
of objective 

B. Alternative 
types of third 
party interven-
ors 

C. Alternative eli-
gibility criteria 
for invocation 
of third party's 
intervention 

1. Mutual family 
1. "Responsible" 

party 
2. Mutual superior \.i) Existence of ob-

jective only 

2. Insurance pool 3. Mutually chosen 
third party 2.i) Existence of ob-

3. Tax fund jective and 

4. Other 
4. State-imposed 

third party 
ii) connection of same 

with some cate-
gory of circum-
stance, etc. only 

3.i) Existence of ob-
jective and 

ii) connection with some 
circumstance, etc. 

iii) to which the "re-
sponsible" party 
also is connected 
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objc.:..tive and 

ii) connection with some 
circumstance, etc. 

iii) to which the "re-
sponsible" party 
is connected 

iv) which the "re-
sponsible" party 
Ilea used" 

5.i) Existence of ob-
jective and 

Ii) connection with some 
circumstance 

iii) to which the "re-
sponsible" party 
is connected and 

iv) "caused" and 
v) which involved 

misbehavior on 
his part 
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non-affluent groups of individuals), large groups of indi­
viduals (other than those united for an economic enter­
prise), economic enterprises, and governmental bodies. 
The significance of this sub-categorization will be dis­
cussed in detail subsequently.H For now, it is sufficient to 
note the obvious differem;es in capacity to absorb or 
spread any financial costs the source may incur in satisfy­
ing the moving party's objective. The individual has no 
one to accept a part of the burden. \I But a large group, 
like a labor union, can spread the cost among its mem­
bership. An It;'onomic enterprise can raise its prices to 
customers or dients, and a governmental body can pass 

the cost along in the form of increased levies on its 
taxpayers. 

b. Categories of substitllte sources of satisfactioll. 
Where the moving party's objective can be attained 
through monetary compensation it generally is possible 
through various an'angements to transform the source 
from a "responsible party" to one of the other 
categories. The most usual substilllfe SOUfce is the insur­
ance fund. Such funds may be comprised of premiums 
paid by all potential "responsible parties" (often called 
liability insurance 10). But insurance funds also can be 
created by collecting premiums from potential moving 

FIGURE 2-1 Elements of Third Party Response Mechanism-(Continued) 
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parties (often called first party insurance II) or through 
the allocation of tax monies. 12 Tax supported insurance 
funds can be further subdivided into those comprised of 
taxes collected from potential "moving parties," those 
collected from potential "responsible parties" or those 
made up of allocations from the general revenues. 
(Clearly a given fund might consist of contributions from 
all three of these tax sources. I:J) 

However its funds are assembled, any of these insur­
ance schemes-liability. first party or tax supported-is 
a different kind of source than the responsible party. 
They are established intentionally as a means of spread­
ing the financial burden of responding to the moving 
party's objective. 

c. Relafil'e risk-bearing capacify of alfernaril'e 
sources of slItis/action. For purposes of designing dis­
pute processing strategies, the most critical variable dis­
tinguishing the various sources outlined above is the 
relative capacity to absorb or spread two particular costs 
associated with the satisfaction of the moving party's 
objective. Those costs are the disputant's expenses of 
participation (lawyers' fees. etc.) and the risk of error in 
the eligibility determination phase. Obviously there may 
be a third cost to be absorbed or spread-the compensa­
tion paid the moving party-if that, in fact, is ordered by 
the third party.14 

The risk of error is of such critical importance because 
many of the strategies discussed in this report tend to 
diminish the precision of eligibility determination and 
thus to enlarge the probability that mistakes will be 
made. Moreover. this risk is characterized by a unique 
attribute-barring exceptional circumstances th is form of 
loss cannot be detected or compensated in the individual 
case. That is because it is the result of more or less 
inherent imperfections in the very process through which 
the third party decides whether harmful conduct is occur­
ring or has occurred. 15 Through special studies we might 
be able to ascertain the average level of risk associated 
with various types of decision-making processes, but it 
will be rather uncommon for a third party forum to 
accurately detect and provide compensation to some in­
dividual injured by an error in a prior decision made by 
that or another tribunal. 16 A forum might well commit an 
error in one direction the first time it examines a given 
case and err in the other direction the second time. 

Because of these factors, an individual litigant may 
suffer a substantial and noncompensable loss from any 
errors made by the third party forum in the relatively few 
cases in which he is involved. But for a business enter­
prise or other disputant involved in a mass of litigation 
the burden of errors committed by the courts or other 
third party forum will be minimized since these errors 
will tend to cancel out. A mistake. unfavorable to the 

12 

disputant in a particular case will tend to be balanced off 
by an error favorable to it in another case. Moreover, to 
the degree a business enterprise, an insurance company 
or the like sustain!'. a higher ratio of "unfavorable" 
errors, it generally is in a position to spread that cost to 
consumers, policyholders, etc, Obviously not all busi­
ness enterprises, insurance companies, etc., are alike in 
their capacity to absorb or spread the burden of errors in 
the eligibility determination phase. Generally the larger 
the entity, the greater its financial resources and the more 
frequeJ'!t its involvement in dispute resolution events, the 
more likely it will be able to absorb and/or spread th1s 
specie of loss. 

2. Types of third party intervenors. Though the 
judiciary may be the most visible institution available to 
intervene in private disputes, there are many others 
which formally or informally in one society or another 
serve that function. 

a. The range of alternative intervenors. Many con­
troversies are settled through the intervention of a re­
spected member of the family to which both parties 
belong. In almost any society a father will often resolve 
quarrels between his children. But in countries with a 
tradition of extended families, an elder's "jurisdiction" 
may reach to younger brothers, nephews, grandchildren, 
cousins and even in-laws. 17 Custom or political ar­
rangements may dictate that a broad range of relatively 
serious disputes be submitted to a senior family member 
rather than a court or other government-sponsored in­
stitution. Similarly, in some societies tradition or the 
realities of power relationships may assign dispute­
resolving functions to witchdoctors, landlords, village 
elders and the Iike. 18 

In industrial sllcieties, the family elder sometimes 
finds his analog in a corporation executive or union 
official. Either as a matter .of company policy, union 
rules or contractual terms, a mutual superior of the two 
disputants may be empowered to resolve at least certain 
categories of disputes-generally those arising during 
work hours or otherwise threatening the institutional 
interest of the enterprise or union organization. In 

When custom or contract do not impose a third party 
intervenor from the disputants' mutual social or eco­
nomic organization, the parties sometimes agree to sub­
mit the controversy to a mutually acceptable third party, 
generally an arbitrator or mediator. The agreement to 
arbitrate or mediate often is reached after the dispute 
arises. However, it has become common for persons 
involved in contractual arrangements to include a clause 
requiring future disputes between the contracting parties 
to be resolved by mutually chosen arbitrators rather than 
the courtS.20 

Even where custom or mutual agreement do not offer 



an alternative dispute resolver and disputants look to the 
state to perform that function, it does not necessarily 
mean the controversy will be chanelled to the courts. The 
state-imposed third party intervenor may be an adminis­
trative functionary-ranging from a policeman or other 
lower level bureaucrat through "ombudsman" to a full­
scale administrative tribunal. 21 Or it may be an "arbi­
trator" or "mediator" picked by the state 22 or a com­
munity tribunal. 23 

b. Variables affectillg choice of third party inter­
vellaI'. For purposes of designing dispute processing 
strategies, three variables appear most relevant. The first 
of these is the relative degree of consent required before 
the dispute will be submitted to the third party forum. In 
some instances, both contending parties must agree 24 

while in other situations the moving party can force his 
opponent into that arena 25 and in rather unusual cir­
cumstances the third party will assume "jurisdiction" 
without request. 26 

A second variable is the relative degree of consent 
involved in the selection of the individual decision­
maker or decision-makers who actually comprise the 
third party forum. In a typical voluntary arbitration, the 
arbitration panel must be agreeable to both disputants. 27 

At the other end of the spectrum the parties usually must 
accept the luck of the draw when a specific trial court 
judge is assigned. 28 

Finally, third party forums differ in the nature of their 
intervention after deciding the moving party is eligible 
for assistance. As will be explored in detail 29 this may 
range from mere verbal persuasion of the allegedly re­
sponsible party to state compulsion backed by crimin&l 
sanctions. 30 

Anyone of these factors can influence whether a 
forum implementing a given dispute resolution strategy 
is a desirable alternative. However, until further 
groundwork is laid, the relationships are difficult to ex­
plain. Hence this discussion is postponed to a later sec­
tion. 31 

3. Alte1'llative eligibility requiremellts for illvocation 
of third party intervelltion on behalf of the moving party. 
A third party intervenor, however constituted, must de­
cide whether it will render assistance to the moving 
party. In making that decision about the moving party's 
eligibility for intervention, the third party ordinarily re­
fers to some established criteria and asks whether the 
facts underlying this dispute satisfy those criteria. As 
discussed in more detail elsewhere, the eligibility criteria 
can vary significantly both in source and precision. 32 But 
for purposes of designing dispute-resolution strategies, 
the most salient characteristic appears to be the basic 
substance of the criteria, that is, the number of separate 
fundamental eligibility criteria which must be satisfied 

before the third party will intervene. In fact, one of the 
dispute processing strategies considered in this report 
(see Chapter V, illfra) consists primarily of reductions in 
the number of separate criteria which must be met. By 
eliminating one or more of the individual criteria dispute 
resolution often can be simplified and many disputes may 
even disappear. 3~ 

Referring back to Figure 2-1, this report identifies five 
alternative levels of eligibility criteria which a third party 
might apply in deciding whether to intervene, each level 
adding an additional ingredient to the formulation. 

a. Alternative formulations of eligibility criteria. 
(1) A moving party might be allowed to invoke 

the assistance of a third party simply by establishing that 
he has some objective. 

It is difficult to identify any situation in which a third 
party actually intervenes on the basis of such a minimal 
finding. Possible a name change proceeding most closely 
approximates this. However, it should be emphasized 
that such a proceeding really involves only the individual 
moving party and his or her status. It is not a case where 
the third party is asked to intervene to induce someone 
else to do something or to alter someone else's legal 
status (as in a divorce). Nevertheless, some recent no­
fault divorce procedures border on this most simple of 
eligibility formulations. The moving party is entitled to a 
divorce even if the other spouse denies an irretrievable 
breakdown and irrespective of the court's opinion, al­
though ordinarily the responding party's opposition will 
delay the decree and require some reconciliation at­
tempts. 34 

(2) Third party intervention may require the 
moving party to establish only that he has an objective 
and that the existence of this objective relates to a certain 
circumstance or category of circumstance which entitles 
him to attain his objective. 

The New Zealand Accident Compensation Act, 
enacted in 1972, amended in 1973 and put into operation 
in 1974,35 is a prime example of this category. A person 
who sustains an injury while on the job, on the road, or at 
any other time 36 may receive compensation for his in­
jury (the amount is usually keyed to compensation for 
loss of income, figured according to special formulae). 
The injured person must notify the Compensation Com­
mission in writing of his injury and his desire for 
compensation, after which a decision is made by an adminis­
trator on whether or not he will receive compensation. 
Several levels of appeal are available to a rejected appli­
cant. 37 

The relevant consideration for the present analysis is 
that the decision whether or not to compensate, and if so, 
at what amount, is made without regard to who might 
have been responsible, who else was connected with the 
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situation or even how the injury was caused. This con­
trasts sharply with the personal injury tort system which 
New Zealand's new compensation system supplants in 
which all these other individual eligibility criteria had to 
be satisfied before the injured pmty could receive relief. 
Thus compensation now flows automatically to many 
moving parties in cases that would be hotly disputed 
were the former criteria still in effect. 

(3) Third party intervention may require estab­
lishment by the moving party of three elements­
existence of his objective, relationship of the objective to 
a category of circumstances, and the connection of some 
other party or institution to those circumstances. 

Many no-fault divorce laws belong to this category. In 
the United States no-fault divorce laws take different 
forms.38 Many states have merely added the no-fault 
ground for divorce to their already existing divorce stat­
utes which include fault as a ground for divorce. Other 
states have enacted new divorce laws according to which 
grounds for divorce are based upon in-econcilable differ­
ences and breakdown of the man-iage. According to 
these latter statutes the petitioner shows three criteria 
enabling him to invoke the aid of the third party (i.e., the 
court) namely, that he has an objective (desire for a 
divorce), that his objective is related to certain cir­
cumstances (that he is man-ied and his man'iage has 
in-etrievablY broken down) and that some other party is 
connected to said circumstances (his spouse). The point 
of the new laws is that the petitioner does not have to 
show that the other party caused the circumstances 
through his/her fault. 39 

It should be noted that a divorce need not involve a 
true dispute between the parties. They may both desire to 
end the marriage. These uncontested divorces present a 
special situation in which the appropriate approach may 
be a recognition th&t no dispute actually exists and that 
neither the courts nor any other dispute resolution forum 
has a proper role to play.40 On the other hand, most 
no-fau.lt divorce laws do not eliminate entirely potential 
disputes between the spouses. If the responding party 
does not desire a divorce, he or she can attempt to 
establish that the eligibility criteria have not been met, 
usually by contesting whether the differences are ir­
reconcilable. H 

(4) The moving party may be required to show 
four elements before he can receive third party 
intervention-his objective, the category of cir­
cumstances related to the objective, the connection of 
some other party and a casual link between that party and 
the circumstances. 

These are typically the elements which a plaintiff in a 
products liability case must establish. For example, a 
consumer of a defective automobile who was injured due 
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to the defect would have to establish the following before 
he could invoke the court's aid: that he desired compen­
sation for his injuries, that he was injured through the LIse 
of the defective automobile (for example, from failure of 
the brakes), that the automobile was manufactured by 
some other party, and that because of the rule of strict 
products liability the manufacturer is causally responsi­
ble for the circumstances. He does not havc to prove any 
negligence or other fault on the part of the manufacturer. 

In a somewhat analogous approach in Bulgaria, the 
defendant in tort cases is presullled to be at fault. 42 The 
defendant is allowed to introduce evidence to rebut the 
presumption at the trial; however, the plaintiff is not 
required to establish that the defendant was at fault in 
order to invoke the aid of the court. Fault need not be 
established at the outset and it need not be adjudicated if 
not brought into issue by the defendant. 

(5) The most frequent situation is where the 
moving party must establish Ii ve elements in order to 
invoke the intervention of a third party-his objective, 
its relationship to a category of circumstances, the other 
party's connection, the casual link between the other 
party and the circumstances, and that the circumstance~ 
exist due to misbehavior by that party. 

The traditional automobile accident personal injury 
suit is of this type. As well as stating his desire for 
compensation for his injury, the plaintiff must establish 
that the other driver's negligence (the misbehavior) was 
the proximate cause of the accident which resulted in the 
injury. Likewise in a personal injury suit based upon 
assault and battery, the plaintiff must establish that the 
defendant intentionally hit him causing his injuries. It 
should be noted that all five of these individual criteria 
are often required by forums other than a court. The 
critical determinant of what needs to be established is the 
relevant substantive law not the forum. A potential 
claimant may attempt to invoke the aid of an administra­
tive official, a consumer agency or an arbitrator, or even 
a parent, but be unsuccessful in gaining help if he cannot 
show that he has satisfied all five criteria. 

b. Implication of selecting different eligibility for­
/Ilulations. One important consideration in selecting 
which combination of eligibility requirements is appro­
priate in a given situation is the comparative cost of 
ascertaining the existence of the different elements. For 
example, if all we require for invocation of third pmiy 
intervention is that the moving party have some objec­
tive, it might be quite inexpensive to determine the 
existence ofthatobjective, especially if we are willing to ac­
cept his subjective opinion of his desires. Even proof of 
the existence of a certain category of circumstances re­
lated to the objective might turn out to be rather simple, 
as in the case of a physical injury. This contrasts drasti-



cally with the potential expense involved in determining, 
for example, whether some other party caused an acci­
dent clue to his negligence or actually intended to harm 
another person. Thus, by reducing the number of eligibil­
ity criteria to be satisfied we may diminish the cost of the 
eligibility determination phase, shorten the time required 
to render a decision and make the process accessible for 
those who otherwise could not afford to participate. 

Reference already has been made to another closely 
related effect of simplified eligibility criteria. Fewer dis­
putes may arise because it will be obvious to both parties 
that the moving party would be eligible for third party 
intervention if he petitioned for such assistance. Eligibil­
ity issues which were formerly present-the responding 
party's fault, for instance-no longer are relevant. Con­
sequently, where those are the only issues potentially 
raised by the underlying facts the responding party ordi­
narily will grant the moving party his objective without 
any involvement by a third party. 

Of course, these are not the only effects to be taken 
into consideration. Another important variable is the 
relative risk of misallocating resources associated with 
utilization of a particular combination of eligibility 
criteria. For instance, if the system awards relief without 
ascertaining the responsibility of the individual or institu­
tion which caused the harm, the amount of harmful 
conduct may increase in the future since no penalty is 
being imposed on the responsible party. 43 

The above factors are considered in more detail in 
Chapter V infra in the context of discussing the relative 
desirability of the alternative eligibility formulations. 

4. Timing of eligibility determination phase. A poten­
tially crucial, though often overlooked aspect of the total 
process is the relation between two events: the determi­
nation of eligibility and the third party's intervention on 
behalf of the moving party. ft is not inevit3ble that a 
contested hearing (or the opportunity for such a hearing) 
must precede the invocation of the third party's power 
(whatever that may be) to seek attainment of the moving 
party's objective. Nor is it necessarily essential that the 
third party actually investigate the underlying facts and 
make a finding that the eligibility criteria have been 
satisfied before it acts. And, in fact, in response to the 
political power of some classes of moving parties, cer­
tain procedures have evolved which award relief­
sometimes permanent, sometimes temporary-on the 
basis of rather minimal demonstrations of eligibility. 
This quite obviously can have significant implications for 
the cost, speed, accessibility and equity of dispute reso­
lution. 44 At the extreme is the theoretical possibility of a 
procedure in which the third party intervenes in response 
to a bare assertion of eligibility by the moving party 
wit~out any check on the veracity of the moving party's 

allegations nor any recourse being avaikble to the source 
of satisfaction. Though pure examples of this variation 
may not exist in the real world, several procedures preva­
lent in various modern societies verge on this extreme in 
their actual operation. 45 Moreover, in certain cir­
cumstances it might be appropriate to afford moving 
parties this possibility in order to enhance accessibility 
even at the risk there would be some abuse:16 Interven­
tion also could be granted without a prior eligibility 
determination, but with the source authorized to seek 
compensation for erroneous or fraudulent invocation of 
third party relief. Thus, the moving party could petition 
for third party intervention and receive it on his bare 
assertion of eligibility. But if the other party considered 
the action improper he could sue the moving party for 
damages (possibly treble damages or higher) as well as 
recovery of the objective. Presumably the threat of such 
a suit would discourage moving parties from filing er­
roneous or fraudulent claims. 47 

The next alternative is an automatic award of relief but 
with random verifications resulting in civil and/or crimi­
nal sanctions for those moving parties found to have filed 
false allegations of eligibility. Again the individual 
source of satisfaction is denied recourse in his specific 
case, but the disincentive of possible criminal and/or 
ci vii liability presumably will minimi ze erroneous or 
fraudulent requests for third party intervention. Though 
still primarily a theoretical possibility, it has some 
analogs in other governmental decision-making proc­
esses 48 and has been offered as a specific proposal in 
the consumer protection context by a respectable author­
ity.49 

In contrast, there are several operating procedures 
which fall within the boundaries of the next category. 
Once again a bare allegation of eligibility by the moving 
party is sufficient to cause the third party to intervene and 
effect a transfer of the objective from the source to the 
moving party. Only after the transfer is accomplished is 
the source entitled to demand a contested hearing at 
which the moving party's allegation can be tested. Natu­
rally if the third party finds the proof deficient it will 
intervene to restore the original situation (where that is 
possible). 

Though recent decisions of the Supreme Court have 
imposed some limitations, this basic sequence is com­
monly followed in wage garnishment, repossession and 
attachment proceedings in the United States. 50 Typically 
the creditor files an affidavit with the court asserting thf' 
debtor is failing to honor a note. In a purely ex parl'e 
proceeding the court issues an order authorizing gar­
nishment of the debtor's wages or repossession of his 
automobile or attachment of his property. Only after the 
wages or other property rights have been transferred 
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from the debtor to the creditor can the former object and 
obtain a hearing. 

In a possible variant on the above, the transfer might 
take place on the basis of the moving party's bare, 
unexan::ned allegation, but within a reasonable time 
thereafter the third party is required to verify the factual 
basis of the eligibility claim. Thus, a contested hearing 
would take place automatically without a demand from 
the source.~l 

At the far end of this classification fall the two patterns 
traditional with the common law and continental judicial 
systems. In most courts in the United States, the moving 
party's unexamined allegation of eligibility embodied in 
a written "complaint" is sufficient in and of itself to 
support a judge's grant of relief, but only if the source 
(defend(/nt) decides (/g(/inst dem(/nding a prior hearing. 
Th~se so-called "default judgments" are very prevalent 
in many American jurisdictions. 52 On the other hand, 
most continental legal systems (including those in 
socialist countries) usually require the regular courts to 
conduct a hearing and verify the moving party's (plain­
tiffs) claim of eligibility before affording relief even 
when the defendant fails to respond:'i3 

5. Chal'llcteristics of the eligibility determination 
phase. The decision-making event through which a third 
party forum chooses whether to intervene probably is the 
centerpiece of the entire dispute resolution process. Jus­
tified or not, how the forum goes about ascertaining the 
facts and applying the eligibility criteria to those facts 
has historically attracted the overwhelming majority of 
attention. The digibility determination phase actually 
consists of several separate tasks. Without attempting to 
be exhaustive, it is possible to identify four such tasks­
fact investigation, criteria ascertainment, issue presenta­
tion, and decision making-which are common to most 
eligibility determination events. Somehow the underly­
ing facts of the dispute must be investigated to determine 
what happened that might make the moving party eligi­
ble (or might demonstrate ineligibility) for third party 
intervention. Similarly, possible appropriate eligibility 
criteria must be identified, an endeavor which in formal 
judicial proceedings sends attorneys and judges to the 
law library for hours and generates lengthy legal 
memoranda. briefs, etc. In most forums, someone then 
must present (and often argue) the results of the fact 
investigation and the criteria ascertainment tasks to the 
decision-maker(s). (Of course, the decision-makers may 
investigate the facts and criteria themselves and thus not 
require a presentation from the disputants or anyone else, 
but this is an extremely unusual procedure.) Finally, the 
decision maker(s)-whether a single judge or a large 
tribunal-must weigh the facts, choose the appropriate 
eligibility criteria, and decide whether the moving party 
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is entitled to intervention. 
These four primary tasks are almost inherent ingre­

dients in eligibility determination and thus elimination of 
one or more is not a viable dispute processing strategy. 
However, there are several characteristics of these tasks 
which sometimes can' 'be manipulated to improve the 
(:ost, speed, accessibility or equity of the process. Some 
of the more important of these characteristics are dis­
cussed below. 

a. The relative complexity of the facts and eligibil­
ity criteria implicated in a given displlfe. This factor is 
largely outside the control of the contending parties or 
the third party forum. Though on the average it may bear 
some relationship to the relative consequence of the 
dispute, the proper resolution of a very small claim may 
hinge on collection of an extraordinarily complicated set 
of evidence and complex criteria found in a variety of 
sources-statutes, regulations, judicial precedents, etc. 
At the same time, it should be recognized that the rela­
tive complexity of the fact situation is not entirely in the 
hands of the gods. Largely through redefinition of the 
eligibility criteria (see Chapter IV, infra), society can 
drastically affect the number and complexity of the facts 
relevant to an eligibility determination. Thus, if recovery 
is possible without proof of fault, it matters little that in a 
given case it would require hundreds of hours of investi­
gation to establish that now unnecessary element. 

b. The relaril'e efficiency of the techniques avail­
able to collect the facts and ascertain the relevant 
criteria. In part, this is a function of the availability of 
modern technology and good management,54 However, 
it is equally influenced by two other environmental con­
ditions which society structures. First, it depends on the 
powers that society confers upon a disputant to gain 
information from other persons, that is, whether a dis­
putant will be allowed to extract information from the 
opposing party or other individuals and institutions or 
whether much more indirect and expensive means must 
be utilized. Secondly, it depends upon the type of proof 
which is required to establish various elements of the 
eligibility criteria. If society imposes a requirement that a 
given fact can only be established by direct testimony of 
a live witness who may have to be located hundreds of 
miles away rather than permitting proof through a docu­
ment, it has increased the difficulties of investigation as 
well as presentation. 

c. Nature and quantity of resources used to per­
forl/1 eligibility determinatioJ/ tasks. In many forums, 
most of these tasks are performed by professionals, usu­
ally lawyers and their helpers-investigators, accoun­
tants, etc. In part, this is a matter of competence. As 
criteria become more complex not only is their ascer­
tainment more difficult but fact investigation also is 



complicated. Even knowing which facts will be relevant 
to the eligibility criteria may require expertise. 
Moreover, tech:liques for acquiring facts-review of 
records, cross-exami nation, fingerpri n t co mparisons, 
and the like-can be beyond the ability of the average 
disputant. But the nature and quantity of professional 
assistance also is influenced by two other factors­
monopolization of the representation function and com­
petition between the contending disputants. In many 
societies the legal profession enjoys a monopoly over the 
presentation task before the most prevalent and important 
forums,55 a monopoly which in practice if not theory 
often extends to the fact investigation and criteria ascer­
tainment tasks as well. Meanwhile. as will be discussed 
later. the disputants are motivated to match if not exceed 
each other in their expenditures on professional assist­
ance in order to increase their chances of prevailing 
before the third party forum. 56 

By regulating the nature and quantity of professional 
assistance that disputants are allowed to use in a given 
forum. it may be possible to influence the cost, accessi­
bility and equity of that forum. Among the possible 
options are quantitative limits on the amount the parties 
are allowed to invest in lawyers and other forms of 
professional help. ~7 outright prohibitions against the use 
of lawyers; and the substitution of lower cost para­
professionals for lawyers in the performance of the dis­
putants' eligibility determination tasks.:;o 

d. Allocatioll of r('spollsibility for fact im'('stiga­
liOll, criteria ascertaillment alld preseJltatioll among tlze 
third party illlel'l'eJlOr, the parties £llld others. While the 
factors above affect the decision-making process by in­
creasing or diminishing the difficulty of ascertaining the 
facts and the eligibility criteria. the apportionment of that 
burden may be equally crucial to the performance of that 
dispute resolution mechanism. To the extent that the 
responsibility is normally assigned to individuals who on 
the average lack the means or background to conduct an 
adequate inquiry or to properly organize and present their 
case. the decision-makers will be forced to operate with 
insufficient data to reach a valid conclusion. Conversely, 
where the burden falls primarily on individuals or institu­
tions possessing ample resources. the fact investigation­
rule ascertainment-presentation functions will be per­
formed thoroughly. there will be an adequate base for the 
eligibility determination and the decisions will tend to be 
sound. Eligibility determination responsibilities can be 
reallocated to the third party forum. to government agen­
cies or from one party to another. 5!J 

e. The allocation ojthejinllncial burden associated 
with the eligibility determinatioll process. The allocation 
of responsibillties and costs are severable decisions. 
Even., if the responsibility for significant parts of fact 

investigation, rule ascertainment. and presentation are 
assigned to individuals who personally lack the requisite 
funds to conduct an adequate factual investigation or to 
ascertain the appropriate eligibility criteria. that defi­
ciency is sometimes remedied by providing a financial 
subsidy to those individuals. thus enabling them to 
properly discharge the duties assigned. The subsidies. in 
turn, may flow from the government's general revenues, 
from the individual or institutional opponent. or the class 
to which the opponent belongs. GO 

6. Nature of third party's interve/ltioll. Merely be­
cause the third pUl1y ha~ accepted the moving party's 
claim of eligibility does not automatically guarantee 
achievement of the moving party's objective. In most 
instances. the third party must somehow induce the 
source to satisfy the moving party's goal. Dispute resolv­
ing forums differ rather drastically in the methods of 
intervention they have available. These methods tend to 
cluster in three main categories: persuasion of the dispu­
tants. coercion of the disputants, and direct grant of the 
objective. 

a. P(!J'suasioll of the source. Examples of third 
party intervenors who must rely on persuasion are le­
gion. In fact, the majority of nonjudicial forums lack the 
coercive power of the state and thus are compelled to 
resort to arguments, rewards, and sanctions which are 
more accurately characterized as persuasion than com­
pulsion. At one extreme are forums which are purely 
conciliatory in the sense that the third party does not 
attempt to formulate an independent recommendation. 
Rather the third party's role is merely to facilitate the 
disputant's efforts to arrive at a satisfactory com­
promise. sl [n the idealized conciliation proceeding, the 
forum's persuasion is limited to advocacy of the virtues 
of two party settlement rather than of any particular 
outcome. Many third party forums. including some 
which bear the name conciliation. in fact, do render their 
own decisions and then seek to persuade the disputants to 
comply with that proposal. Two such institutions, the 
Community Conciliation Committees of Poland. 62 and 
the Compulsory Conciliation Boards of Sri Lanka. 63 as 
examples, depend solely on oral persuasion. The dispu­
tants are free to reject the recommendations outright and 
throw the issue back to the courts or some other forum 
having cognizance over the dispute (if such jurisdiction 
exists). On the other hand, some forums relying on 
persuasion can wield rewards and sanctions which are 
more palpable thap mere words. yet fall short of outright 
compulsion. For the media complaint programs recently 
inaugurated in Canada 64 and the United States. tl5 the 
solution recommended by the third party is backed by the 
threat of public disclosure should one of the parties prove 
recalcitrant. Whether operated by a newspaper, a televi-
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sion or radio station, these media centers can publicize 
both their investigation of the disputc and the ultimate 
outcome. This sort of sanction is especiallY persuasivc 
with disputants who ure sensitive about their public 
image-commercial establishments. government agcn­
cies, and the like. In a similar vein. ombudsmen seldom 
have the power to compel compliance with their pro­
posed resolutions of the controversies they investigate. 
Nor arc they generally empowered to seek enforccment 
through the courts. But ombudsmen are authorized to file 
official reports open to scrutiny by legislators and the 
general public. For the bureaucrats against w om these 
reports are usually filed, this is a very real sanction 
threatening their present comfort and future careers. or, 

Another dispute-resolving forum relying primarily on the 
sanction of publicity is the Swedish public complaints 
board. 67 

b. Coercion of the disputallts. Because of its pre­
sumed monopoly of force. generally only forums spon­
sored by the government possess enforcement powers 
properly characterized as coercive. Thus, the courts and 
a limited number of other dispute-resolving bodies are in 
a position to back up their decisions with sanctions like 
outright seizure of the source's property, 68 contempt of 
court (which can result in imprisonment for non­
compliancc),6l1 and the like, truly coercive in character. 
Nevertheless, certain informal dispute-resolving 
institutions-a father deciding an intra-family differ­
ence, for instance-enjoy compliance powers not unlike 
that of the state. A father'S threatened spanking of his 
child may be as coercive as the possibility of a contempt 
citation. And if one includes illegal behavior in the 
typology, a mafia" godfather" has the ultimate sanction 
at h is disposal. 

c. Direct grant of relief. Of course, it is not always 
necessary to use either coercion or persuasion. Depend­
ing on the relief sought by the mOVing party, the third 
party forum may be able to grant the objective directly. 
Particularly when what is sought is a change in legal 
status-a divorce, legal custody of a child, title to real 
property, or a name change-the court or other appropri­
ate forum can by its own act accomplish the desired end. 
Neither the source nor any other individual or institution 
needs be induccd to do anything. 7o 

C. Interrelationships Among Elements of the 
Third Party Dispute Resolution Process 

Most of the civil dispute processing strategies to be 
discussed in subsequent chapters in essence involve ma­
nipulations of one or more of the elements described in 
the foregoing section. But the feasibility and desirability 
of such manipulations normally will depend upon exist-
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ing interrelationships among these clcmcnts. Frequently. 
it is only by preliminary rcarrangement of these elel11cnt~ 
that thc stage is set for deploymcnt of one or the 
stratcgies describcd in Chuptcrs III-VIII iI!f/'{(. As the 
characteristics of one clemcnt changc, what is pos~ible or 
justifiablc in anothel' clement may change. Examples of 
somc of thc morc important inten'clationships and the 
implications of their possible manipu lation follow. 

The basic nature of the source of the moving party's 
objective is a very critical clement clo~cly intertwincd 
with sevcral others. As long as thnt sourcc rcmain!> an 
individual (or cven a small group of individuab) it b 
difficult to justify any substantial relaxation of uny part 
of the cligibility determination process. Unable to abMJrb 
or spread the risk of error, thc only protcction such 
individuals cnjoy is an undiluted requirement of a thor­
ough fact-finding hearing which establishes their pa­
so/wI respollsibility for whtltcver underlie~ the moving 
party's objective, said hearing taking place prior to any 
third party intervention. This has implications for sevcral 
other clement:; of the dispute resolution structure: the 
eligibility critcria for third party intervention, the timing 
of the eligibility determination process, and the method 
of determining eligibility. il Any significant manipUla­
tion of any or these elemcnts is almost certain to il1l:rease 
the risk the third party will intervene in error. 

Thesc constraints diminbh when the source is an in­
surance fund, a tax fund or in fact any cnterprise or 
institution in a position to absorb or sprcad thc risk of 
error (or at least any rcasonablc level of risk). 72 In such a 
situation. it becomes possible to contcmplatc usc of less 
precise eligibility criteria which do not pin rCi>ponsibility 
on a specific individual. Likcwbc third party intcrvcn­
tion before a determination of the moving party's eligi­
bility is a less radical policy option and, morcover, a less 
exhaustive inquiry into the eligibility question may bc 
justificd. All of these possibilities are cxplored in sub­
sequent chapters 73 but the intcrrelationship between 
these three factors and the nature of the source of satis­
faction is crucial. Accordingly, it may be necessary to 
shift the source of satisfaction from an individual to an 
insurance fund, economic enterprise or tax fund beforc 
easing the eligibility criteria, simplifying the eligibility 
determination process or granting relief prior to the timc 
such an inquiry has taken place. For examplc, no fault 
automobile compensation in the United Statcs was prcdi­
cated on a shift in responsibility for providing compensa­
tion from the individual dtiver who may have caused the 
moving party's injury to the moving party's own insur­
ance company. 

Another key element influences these strategies in a 
similar direction. As we have seen, the dcgree of com­
pulsion attaching to a third party's decision to intervene 



can vary from mere verbal persuasion to a threat that the 
severest forms of criminal and civil sanctions will be 
imposed. 74 Before exposing any potential "source of 
satisfaction" (but especially any individual person) to 
the full coercive power of the state it is natural to demand 
a thorough fact f.nding hearing which establishes per­
sonal respollsib,lity for providing whatever the moving 
party seeks, such hearings to take place prior to the 
intervention. 70 Yet as the possible sanctions avaiJable to 
the third party intervenor weaken, so docs the apparent 
need for insisting on a rigorous, precise and expensive 
decision-making process. Presumably we are willing to 
tnlerate a greater risk of error because the consequences 
of error arc less serious. An individual who considers the 
third party decision wrong need only say no, steeling his 
nerve to weather the verbal scolding or possibly the bad 
publicity he may receive. 

For somewhat different reasons, there is a significant 
relationship between the disputants' relative consent to a 
specific third party intervenor and the availability of 
various access-improving strategies. That consent may 
be entirely voluntary in the sense that both parties must 
agree that their dispute will be referred to a given 
dispute-resolving agency before that forum or all), oth:?r 
gains any jurisdiction over the matter. 71l Or the vol un tar­
iness may be less absolute where a given forum is chosen 
only in preference to other third party intervenors which 
could otherwise assume power to decide the case. 77 Or 
the disputants' power to choose may extend not to the 
basic nature of the forum but to the specific individuals 
hearing the dispute, that is, the composition of the 
decision-making panel. 78 In any event, as the scope of 
the disputanl~' consent increases it seems reasonable to 
tolerate less precision in the decision-making process. In 
effect, they can be deemed to have assumed the relative 
risk of error associated with the chosen forum. On the 
other hand, the relationship is more tenuous when the 
disputants are forced into a given arena and merely given 

the right to choose who will judge their case. 

D. An Overview of Dispute-Processing 
Strategies in Civil Cases 

Having discussed the more salient elements of the 
dispute resolution process, we now turn to the primary 
topic of this report-the fundamental strategies available 
to respond to perceived deficiencies in the present system 
of processing civil cases. 7 !l Each of the following chap­
ters considers one such strategy in some detail. 

Chapter III discusses the encouragement of two-party 
settlement through the creation of incentives, primarily 
financial, which reward reasonable settlement behavior 
by disputants and/or punish unreasonable conduct during 
settlement negotiations. 

Assu ming two party settlement cannot be induced, 
Chapter IV discusses automatic relief in which the mov­
ing party is granted third party intervention without or 
at least prior to a contested eligibility determination 
hearing. 

When a contested eligibility determination is neces­
sary, Chapter V considers the circumstances in which it 
is appropriate to simplify and reduce the eligibility 
criteria that must be satisfied to justify intervention by 
the third party. 

Chapter VI discusses various methods of reducing the 
scope of the eligibility determination tasks-fact investi­
gation, cri teria ascertainment, etc. -and the resources 
required to perform such tasks. 

Chapter VII takes up the possibility of reallocating the 
responsibility for several of the eligibility determination 
tasks, especially by shifting such tasks to those best 
equipped to discharge them, 

And, finally, Chapter VlII discusses the strategy of 
redistributing the cost rather than the responsibility of 
eligibility determination tasks, in this case to the gov­
ernment or to individual disputants or classes of dispu­
tants better able to afford the expense. 
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NOTES-CHAPTER" 

I. These tasks are spelled out at pages 16-17 il/Jra. 
2. As a general proposition, the risk of error probably decreases as 

several input factors increase. That is, if government and the disputants 
invest more money, time, etc. in the process, it seems reasonable to 
anticipate the frequen~y of erroneous eligibility determination will 
diminish. Though the nature of the forum will be one of the principal 
variables inHuencing the risk of error, there are many others, such as 
the cOlllplexity of a particular dispute, the financial resources the 
disputants have available to invest in that dispute, etc. 

3. This is a problem of lack of equity. See page 4 supra. For a 
discussion of the reasons the present judicial forum is subject to a 
pattern of errors favoring certain classes of litigants over others, see 
Galanter, Why rhe "Haves" Coml! 0111 Ahead: S/?eculariol/ all rhe 
Limits of Legal Chal/ge. 9 LAW AND SOC'Y REV. 95. (1974). 

The "risk of error" as used in this report is related to, but somewhat 
different from, the concept of "error costs" developed in Posner, All 
Ecollomic Approach to Legal Procedure alld Judicial Admillistratioll, 2 
LEGAL STUDIES 399 (1973). Posner's "error costs" are the social 
costs incurred when the dispute resol ution system misallocates re­
sources either by making erroneous decisions or through making r.or­
rect decisions (under the terms of existing eligibility cr: erial which 
result in overly expensive readjustments in behavior. 

4. For discussions of various aspects of negotiation in civil cases, 
see M. ROSENBERG, THE PRETRIAL CONFERENCE AND EF­
FECTIVE JUSTICE (1964) (Pre-trial Conferences); Posner All EC(J­

Ilomic Approach to Legal Procedure alld Judicial Admillistratioll, 2 J. 
LEG. STUDIES 399, 417-420 (1973) (economic analysis of when 
cases are settled out of court; D. ROSENTHAL, LAWYER AND 
CLIENT: WHO'S IN CHARGE? (1974) (lawyer-client relations in 
settlement); Schrag, Bleak Housl! 1968: A Report all COllsulller Test 
Litigatioll, 44 N.Y.U. L. REV. 115, 116-18 (1969) (settlement of 
consumer-creditor disputes). 

5. "Lumping it" means inaction, i.e., simr)ly not making a claim. 
Galanter, supra note 3 at 124. Felstiner has elucidated the concept of 
avoidance as follows: 

limiting the relationship with the other disputant sufficiently 
so that the dispute no longer remains salient .... [A]void­
ance. . does not necessarily imply a switch of relations to 
a ne', object, but may simply involve withdrawal from or 
contrac,jon of the dispute-producing relationship. 

Felstincr, bif/uellces oj Social Orgallization Oil Displlte Processillg, 9 
LAW AND SOC'Y REV. 63, 70 (1974). Also see Felstiner, Avoid­
alice as Dispute Processing: All Elaboration, 9 LAW AND SOC'Y 
REV. 695 (1975). 

6. Reasons why institutional litigants usually win over poor liti­
gants are set out in the following table from Galanter, supra note 3 at 
125: 

Element 

PARTIES 
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Why the "Haves" Telld to Come Ollt Ahead 

Advantages 

- ability 10 structure transaction 
- specialized expertise. economies of scale 
- long·term strategy 
- abilily 10 play for rules 
- bargaining credibility 
- ubility to in\'CSl in penelr.uion 

Enjoyed by 

- "'peal player.; 
large. 
profcssiona~ 

Element 

LEG.>,L 
SERVtCES 

tNSTlTll. 
TION .. \L 
FACtLiTILS 

RULES 

- p.t'",I\!l) 

-- l'o,,", Jnd JdJ)' b.lrrlCT\ 

Enioyed b) 

- ur,g:ilnllC:d prole". 
,inn,,1 weillth) 

- \\C'Jlth). ("pef­
ICnLI.'J. nrg.mi/cJ 

~, hutdl.!f\, 
PU\\c"ur, 

- ~n.!hl·I.UII." 01 C\ 

I,tlll!! rule, 
- urg.milL'd. 

Jlh,'nll'c 

- (ddcr. cutlumll) 
J()l1llnJnt 

--. hulJcp., 
pt.),\" ... ,ur, 

7. Among the matlY other elements arc thl' various characteristics of 
the disputants (i.e .• individual or institution, economic level, cultural 
background, family or other relationship between disputants, etc.), the 
nature of the dispute (i.£' .• over property, legal statu~, etc.) and the 
socio-economic significance of the dispute to the disputants and society 
(economic value at stake. emotional content of the dispute to the 
disputants, externalities of deciding vs. not deciding the dispute, etc.). 

For an attempt to sketch a comprehensive model of the process (or at 
least the judicial version), see Sheldon, Struclllring a Model of the 
Judicial Process, 58 GEO. L. REV. 1[53 (1970). 

8. See pages 18-19 inJra. 
9. But see pages 11-12 infra for discussion of insurance as a 

possible method of spreading the financial burden. 
to. Liability insurance cO\ers the insured for his damage liability to 

a thir" person. It is based upon tort, because the insurer will pay (with 
certain exceptions and conditions) the damages for which the insured is 
liable in tort to some third party. Liability insurance is traditionally 
used not only in automobile accident coverage, but also in multiple 
other contexts such as manufacturer's products liability, homeowner's 
insurance against bodily injury to someonc on his premises, etc. The 
injured party files a claim against the injuror's liability insurer. Thus, it 
is the potential injurors who supply the source of the funds through 
their insurance premiums. 

II. First-party insurance is more accurately characterizcd as an 
action in contract rather than tort. It is an agreement whereby the 
insurer agrees (with certain limitations and conditions) to pay the 
insured for the insured's own injuries of a specific type. The relatively 
new "no-fault" automobile insurance is an example of this sort of 
coverage. The insured driver applies to his own insurer for compensa­
tion for his losses, regardless of who was at fault. Thus, the injured 
parties themselves, as insureds, are the source of the funds through 
their insurance premiums. 

12. Compensation of injured parties from tax revenues is a form of 
social insurance. It may take the form of an all-encompassing scheme 
covering road, work, and other accidents, as in New Zealand, see 

13-'14 ilifra, or it may encompass only a particular class of injured or 
needy parties, as the social security scheme or medicare programs in 
the United States. Its forms are innumerable-it may take money from 
general revenues or from taxes on specific classes of individuals (for 



12. (Cont.) example, earners), and it may give money to all injured 
parties or only parties injured in a certain fashion. The pool of persons 
providing the source of funds is either all of society or a segment of 
society, not just those persons purchasing or recei ving coverage. 

13. The New Zealand Compensation Plan derives its funds from 
these three types of sources. The Workers Scheme is funded from 
levies upon employers and the self-employed, those who may be 
analogized to "responsible parties" in our analysis. The size of the 
levy depends upon the firm or person'5 past safety experience. The 
Road Accident Scheme's funds stem from small annual levies upon 
licensed drivers and registered owners, the so-called "moving par­
ties." The most recent, supplementary scheme covering all non-work, 
non-road accidents is funded from general tax revenues. 

An estimated breakdown of 1970-71 contributions showed the fol­
lowing contributions: 

insured employers ........................... $23.6 million 
self-insured: government ...................... 5.2 million 

others ...................... 1.1 million 
self-employed.. . . . . .. . . . . . . . . . . . . . . . . . . . . .. . 7.8 million 
drivers ...........•...........•............ 2.2 million 
health department ........................... 8.9 million 

(Figures taken from Harris, Accidellts Compensation in New Zealand: 
A Comprehensive Insllrance System, 37 MODERN L. REV. 361, 368 
(1974). 

14. Most insurance schemes are established primarily to spn~::ld the 
latter cost, though in practice they usually spread the others as well. 
But for our prescnt purposes, it is the participation costs and th", mk of 
error which are most relevant, and especially the latter. 

15. The frequency of error, of course, will be detr~nni'led in part by 
the precision of the forum's eligibility determination process. Some 
forums will be more thorough (and often more expensive and ,lower) 
than others, so the level of "inherent imperfections" of some third 
party intervenors will be greater than others. 

16. The defense of res judicata precludes a claim which has already 
been fully adjudicated in a prior proceeding from being relitigated. 
Even matters within the scope of the prior cause of action which were 
not actually presented in the prior case may not be litigated again. 
Collateral estoppel, a related concept, precludes either party from 
re-Iitigating an isslle which has already been decided in a prior action, 
regardless of whether or not the issue was litigated in a suit on the same 
claim or a different claim. See generaily, R. CASAD, RES 
JUDICATA IN A NUTSHELL (1976). Thus, any error which may 
have been made in the prior proceeding will be perpetuated. 

17. Dispute resolution by community or tribal elders is of long 
tradition in a variety of cultures. Many Japanese people, even today, 
prefer to resolve their disputes out of court because of their tradition of 
harmonious reconcilement through the village elder, whose authority in 
the community was suff:,cient to persuade the disputing parties to accept 
the settlement. Forms of mediation by lay committees have been 
institutionalized to serve the needs of extrajudicial dispute resolution in 
the more urbanized modem society. See Kawashima, Displlte Resolll­
tion in COllfemporary Japan in A. VON MEHREN, ed., LAW IN 
JAPAN: THE LEGAL ORDER IN A CHANGING SOCIETY 41 
(1963). 

Among the "KJlclle" of Liberia, an informal committee of 
neighbors and kinsmen of the disputants make up a "moot" which 
resolves disputes. The local chief is mediator; the session begins with a 
chant for harmony by the eldest man present. The disputants then speak 
and answer questions; the local chief points out faults on both sides and 
a settlement is reached. Gibbs, The Kpelle Moot, in P. BOHANNAN, 
(ed.), LAW AND WARFARE 277 (1967). 

For other examples see Lubman, Mao and Mediation: Politics and 
Displlte Resoilltion in Communist China, 55 CALIF. L. REV. 1284 

(1967), and Roberts, The Settlemelll of Family Disputes in the Kgatla 
Customary Courts: Some New Approaches, 15 J. AFRICAN LAW 60 
(1971). 

18. Concerning dispute resolution by witchdoctors, see J. COL­
LIER, LAW AND SOCIAL CHANGE IN ZINATANCAN 126--50 
(1973). 

A review article describing dispute resolution by landlords is Cohn, 
Allthropological Notes on Displlfes and Law ill India, 67 AM. ANTH. 
82 (pt. II, 1965). 

On village elders, see H. GULLIVER, SOCIAL CONTROL IN AN 
AFRICAN SOCIETY (1963). 

19. Union-type mechanisms for resolving labor disputes exist in 
varied form in many nations, especially in socialist countries: The 
Commissions on Labor Disputes (CLD) and the Factory Trade Union 
Committees (FTUC) function in the USSR. See Puchinsky, V.K., 
National Report for USSR, unpublished report for Access to Justice 
Project, Center for Comparative Studies in Judicial Procedure, Flor­
ence, Italy. Bulgaria's mechanism is also called Committee for Labor 
Disputes. Stalev, Jivko, National Report for Bulgaria, unpublished 
report for Access to Justice Project, Center for Comparative Studies in 
Judicial Procedure, Florence, Italy. Poland boasts a network Labor and 
Social Insurance Dispute System which includes first-step arbitration at 
the company itself. Los, Maria, National Report for Poland, unpub­
lished report for Access to Justice Project, Center for Comparative 
Studies in judicial Procedure, Florence, Italy. 

20. Arbitration clauses have been standard in construction industry 
agreements since 1871. The American Arbitration Association main­
tains a list of experts in architecture, engineering, contracting, and the 
like, selections from which are confirmed by the parties. Some business 
associations recommend to their members to use arbitration clauses in 
their contracts. Many insurance contracts call for arbitration of certain 
disputes (for example, amount of claim in a no-fault automobile insur­
ance case). Conflicts concerning collective bargaining agreements be­
tween labor and management have, for many years, been resolved by 
arbitration. See generally, M. DOMKE, COMMERCIAL ARBITRA­
TION t1968); CALIFORNIA JUDICIAL COUNCIL, THE ROLE OF 
ARBITRATION IN THE JUDICIAL PROCESS (1972); Aksen, Re­
solving COllStrllctioll Disputes Through Arbitration, 23 ARB. J. 141 
(1968). 

21. Perhaps the most developed network of administrative tribunals 
exists in England. In 1974,7,418,000 cases were handled dealing with 
government benefit programs as well as land, patents, mental health, 
rents, road traffic, and numerous other fields. See R.W. VICK AND 
C.F. SHOOLBRED, THE ADMINISTRATION OF CIVIL JUSTICE 
IN ENGLAND AND WALES 202-245 (1968). 

In Japan, the Building Contract Disputes Settlement Committee 
utilizes mediation, conciliation, and arbitration to resolve disputes in 
the construction industry. It is only one of several specialized adminis­
trative agencies which resolve disputes (other examples are environ­
mental pollution disputes and ci vii liberties settlc:nent boards). 
Kojima, 1., Taniguchi, Yasuhei, National Report for Japan, unpub­
lished report for Access to Justice Project, Center for Comparative 
Studies in Judicial Procedure, Florence, Italy. 

In Australia, a Public Administration Tribunal resolves disputes 
concerning government officials' actions; the Commissioner for Com­
munity Relations attempts to settle disputes concerning the Racial 
Discrimination Bill and the Human Rights Bill; the Fair Rents Boards, 
as their name implies, resolve disputes concerning rents. Taylor. 
G.D.S., National Report for Australia, unpublished report for Access 
to Justice Project, Center for Comparative Studies in Judicial Proce­
dure, Florence, Italy. 

22. For example, in arbitration programs attached to small claims 
courts, the state-selected arbitrators are on hand to handle any claims 
which the parties decide to arbitrate. In the Philadelphia Compulsory 
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22. (Cont.) Arbitration Program and other similar plans, the arbi­
trators are selected from lists maintained by the court. 

23. Sec, e.g., Social Conciliation Committees in Poland, described 
in J. Kurc2.ewski and K. Frieske, The Social Conciliatory Committees 
in Poland, special report for Access to Justice Project, Center for 
CO'l1parative Studies in Judicial Procedure, Florence, Italy; Iran House 
of Equity, described in Bushehri and Baldwin, The Administration of 
Justice by Laymen in Iran: A Report of Houses of Equity and COllncils 
of Arbitration in INTERNATIONAL LEGAL CENTER/WORLD AS­
SOCIATION OF JUDGES, COURT CONGESTION: SOME REME­
orAL APPROACHES 70 (1971). These and other community tribun­
als will be referred to and described at many points throughout this 
report. 

24. See pages 18-19 infra. 
25. This is the pattern typical of the regular courts where a plaintiff 

compels the defendant to submit their dispute to the judicial forum by 
unilaterally filing a complaint with the court clerk. 

26. Certain federal administrative agencies-the Federal Trade 
Commission, and the like-sometimes initiate their own investigations 
in areas where they feel unlawful practices may be common. In the 
course of investigating and seeking to remedy these situations, the 
agency may well intervene and help to resolve a number of grkvances 
between individuals and the offending institution or institutions. 

27. See page 19 infra. 
28. Sometimes the parties have one peremptory challenge to dis­

qualify a judge who is deemed prejudiced. See CAL. CODE CIV. 
PROC. § 170.6(3) (West 1976 Supp.). 

29. See pages 17-18 infra. 
30. See pages 17-18 infra. 
3!. See pages 18-19 infra. 
32. See pages 51-52 infra. 
33. See page 51 infra. 
34. The main features of the description of the New Zealand and 

Australian Compensation Plans are taken from G.D.S. Taylor, Access 
to Justice in Australia, national report for Access to Justice Project, 
Center for Comparative Studies in Judicial Procedure, Florence, Italy. 
Another excellent description of the New Zealand Plan is found in 
Harris, D.R., Accident Compensation in Nell' Zealand: A Comprehen­
sive Insllrance System, 37 MODERN LAW REVIEW 361 (1974). 

35. See, e.g., WASH. REV. CODE section 26.09.030 (1975 
supp.). 

36. The original plan called for compensation for the first two 
categories only; the 1973 amendment added the third scheme. 

37. The New Zealand Scheme has not been extended to cover 
compensation for illness, although the issue has been widely discussed. 
[See The Woodholls, Report. A Panel Discllssion, 1969 NEW ZEA­
LAND LAW JOURNAL 297.] The Australian National Compensation 
Scheme proposes to include compensation for ;ongenital and acquired 
sicknesses as well as injuries. The Australian plan has not been put into 
effect at this time, although originally it was to begin operation in 
various stages, beginning July 1,1976, for certain injuries. Compensa­
tion for sickness was to commence on July I, 1979, for illnesses 
beginning on or after that date, and on about January I, 1981, for 
illnesses beginning prior to the 1979 date. According to the Australian 
scheme, a person who is injured or'i11 need only notify the proper 
department in writing of his circumstances (submission of medical 
reports satisfies the writing requirements). This invokes the third-party 
intervention, and a preliminary decision is made by officers of the 
department. If it is determined at this point that the applicant is not 
qualified for compensation, he will be notified that his medical records 
were insufficient to allow decision, and he may submit further material 
to support his application, or request a hearing before final decision. A 
rejected applicant may appeal his case to a special tribunal which may 
order a complete, new, independent determination. 
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Computution of the amount of compensation differ; in the Australian 
and New Zealand schemes. but bask-ally both schemes sct minimum 
and maximum percentages of compensation (fol' example, in Australia, 
a disabiiity of 10 percent or less is not compem,ablc, in order to 
promote self-reliance; u disability of more than 85 percent is cOl1lpens­
able as if it were 85 percent). The standard formula to be lIsed in 
Australia is: 

earning base per week X percentage disability 
100 

TIle canling base per week is calculated according to actual eamings, or 
estimated future earnings at a set age, depending on the particular 
situation, ane is likewise subject to a minimum and maximum Ic\'ci. 

38. The discussion on the various fonm of no-fault divorce in the 
U.S. is gleaned from Johnson, E. Jr., £'t ClI .. National Report for the 
U.S .. unpublished report for Access to Justice Project. Center fbr 
Comparative Studies in Judicial Procedure. Florence, Italy. 

39. One California study shuwed that the switch from fault to 
no-fault saved about five minutes per case, or 12.5 judicial man years 
(2.6<:t of the resources available to the Superior Courts). Another 
importa!1t feature of the change is the elimination of many of the 
emotional hassles generated through establbhmcnt of fault. The actual 
procedure for invoking the coun's aid varie, according to state. In 
California. for example, when one party file; a rcque;t for marriage 
dissolution, the clerk talb to both parties \vith an eyc toward po.,.,irle 
reconciliation. Thirty days after thc filing, the judge consider~ the ca~c, 
and if he is informed that reconciliation is not likcly, he may order the 
marriage dissolved immediately. In another state, Oregon, the marriage 
can be dissolvcd immediately, with no judicial intervention, upon 
proper petition which is uncontested. lei. at Chapter Ill. 

Legal system~ in other countries, both east and we~t, are currently 
being modified to include no-fault type divorce laws. For cxample, in 
Bulgaria, the court will only inquire into the issue of fault if one of the 
parties so requests, [Bulgarian Family Code, Article 21 II, 1964-.] In 
Sweden divorce is granted either directly or after a six month's reflection 
of time, and infidelity is no longer considered a relevant issue as grounds 
for divorce. [Swedish Marriage Code, 1974.] 

40. Japan ha; a "no coun" type of divorce, that is, a system of 
registration of consent divorces. Rather than requiring the parties to 
submit to a court proceeding, and thereby occupying court time and 
resources, they merely register the divorce and any accompanying 
financial settlement agreement. The registration procedure recognizes 
that coUrts are in effect fulfilling only a record-keeping function in the 
consent divorce situation anyway. 

41. For example, in California, the no-fault divorce statule's lan­
guage of "irreconciliable differences causing an irremediable break­
down of the marriage" has been interpreted to mean that the court must 
be convinced that the legitimate objects of matrimony have been 
destroyed. Thus, the act of finding an irreconcilable difference is not a 
purely ministerial act on the part of the court. See McKim v. McKim, 6 
Cal. 3d 675, 493 P. 2d 868, 100 Cal. Rptr. 140 (1972). So the 
questions of whether or not the differences are irreconcilable, causing 
an irremediable breakdown in the marriage arc at issue, certainly where 
one par';' contests them and even to a cenain extent when neither party 
contests them. 

42. Statute for Contracts and Obligations, Article 45. 
43. TIle importance but yet the limitations of the deterrence function of 

basing relief upon responsibility may be gleaned from the following 
quotation: 

... the primary way in which a society may seek to reduce 
accident costs is to discourage activities that arc "accident 
prone" and substitute safer activities as well as safer ways of 
engaging in the same activities. But such a statement suggests 
neither the degree to which we wish to discourage such 
activities nor the means for doing so. As we have seen, we 



43. (Co:!t.) certainly do not wish to avoid accident costs at 
all costs by forbidding all accident-prone activities. Most 
activities can be carried out safely enough or be sufficiently 
reduced in frequency so that there is a point at which their 
worth outweighs the costs of the accidents they cause. 
Specific prohibition or deterrence of most activities would 
cost society more than it would save in accident costs pre­
vented. We want the fact that activities cause accidents to 
influence our choices among activities and among ways of 
doing them. But we want to limit this influence to a degree 
that is justified by the cost of these accidents. The obvious 
question is, how do we do this? 

G. CALABRESI, THE COSTS OF ACCIDENTS 68 (1970). 
44. See pages 3-4, 2-3, and 4 supra for discussion of these values 

of dispute resolution. By eliminating the need for a contested hearing, 
the moving party obtains intervention at minimal cost, in a very short 
period of time and thus relief becomes quite accessible for that side of 
the dispute. However, the responding party's costs for obtaining a 
contested hearing to challenge the transfer and the delays in obtaining 
such a hearing may have unfortunate consequences for the latter's 
access to dispute resolution and the overall equity of the results 
achieved under such a proceeding. See pages 41-42 infra. 

45. Numerous countries have instituted summary procedures for 
collection of liquidated debts which operate without any preliminary 
check upon the truth of the claimant's allegations. The typical model is 
the Zahllll1gsbefehi in \Vest Germany, according to which the creditor 
can obtain a decision on the debt without any hearing at all. This 
decision then has the force of a judgment and may be executed. The 
debtor must thus pay the debt without any hearing on the veracity of the 
creditor's claims, unless he files a lViderspruch (opposition) within a 
certain period, which will then entitle him to a hearing. 

Bender, Rolf and Strecker, Christoph, National Report for Federal 
Republic of Germany, unpublished report for Access to Justice Project, 
Center for Comparative Studies in Judicial Procedure, Florence, Italy. 

The key point in ,: :~ and similar procedures in other countries is that 
relief is awarded on a bare assertion without any check on the veracity 
of the claim unless the source of relief takes the affirmative action of 
lodging a complaint. 

Related procedures in other countries include the Order for Payment 
in Hungary (Nevai, Laszlo, National Report for Hungary, unpublished 
repo't for Access to Justice Project, Center for Comparative Studies in 
Judicial Procedure, Florence, Italy) and the Payment Order Procedure 
in Japan (Kojima, T. and Taniguchi, Yasuhei, National Report for 
Japan, unpublished report for Access to Justice Project, Center for 
Comparative Studies in Judicial Procedure, Florence, Italy). 

46. See pages 42-43 infra. 
47. See page 39 infra. 
48. See pages 39-41 infra. 
49. Rosenberg, Devising Procedures that are Civil To Promote 

Justice that is Civilized, 69 MICH. L. REV. 797 (1971). Rosenberg's 
theory is discuiised in more detail at Chapter IV, notes 25-28 infra. 

50. See Chapter IV, nOles 40-43 infra for samples of typical repos­
session, garnishment and attachment ,tatutes and cases by the United 
States Supreme Court placing certain restrictions upon these proce­
dures. 

51. Temporary Restraining Orders (TRO) , authorized by Federal 
Rules of Civil Procedure, Rule 65, provide an illustration of how this 
type of mechanism might function. A TRO is granted ex parte by the 
judge upon affidavit of the moving party that there is serious need to 
stop the defendant's action and no time to give notice. The defendant is 
bound by it when he receives notice of its issuance. Since the TRO is 
only a preliminary injunction, the moving party's claims will later be 
examined and contested in a full-scale hearing on the issue of whether 
to issue a permanent injunction. 

52. One recent study of 1,331 default judgments in consumer cases 
in 4 major U. S. studies revealed that some of the major reasons for 

default include debtor's failure to be notified of the suit, unexpected 
loss of income by debtors, involuntary overextension of debtors, decep­
tion or harassment by creditors, payment misunderstandings between 
debtors and creditors. See D. CAPLOVITZ, CONSUMERS IN 
TROUBLE: A STUDY OF DEBTORS IN DEFAULT 53 (1974). The 
first reason mentioned is partially attributable to the phenomenon 
known as "sewer service," in which process servers falsely affirm 
delivery of the summons but really fail to deliver them (oftentimes 
throwing them down the sewers in New York). See Tuerkheimer, 
Service of Process in New York City: A Proposed End to Unregulated 
Criminality, 72 COLUM. L. REV. 847 (1972). 

53. In Italy, for example, there are no default judgments; thus, a 
hearing must be had prior to relief. Some special exceptions are made 
for liquidated debts, one procedure resembling those discussed at note 
35 supra. Vigoriti, Vincenzo, National Report for Italy, unpublished 
report for Access to Justice Project, Center for Comparative Studies, 
Florence, Italy. 

54. See, e.g., Frankel, The Adl'ersary Judge, 54 TEXAS L. REV. 
(1976); J. THlBAUT and L. WALKER, PROCEDURAL JUSTICE 
(1975). Many factual issues are now susceptible to various methods of 
scientific proof-fingerprint comparison, handwriting analysis, blood­
typing, document analysis, etc. These techniques may be more acces­
sible to some disputants than others. Also some litigants, especially' 
insurance companies and other large institutional litigants, are able to 
employ full-time staff and to organize their investigation of a mass of 
similar disputes to minimize the per dispute fact-finding costs. 

55. Among industrial countries, Sweden is virtually unique in al­
lowing non-lawyers to represent others for compensation in many 
judicial proceedings. See A. Bruzelius and P. O. Bolding, Anlntroduc­
tion to the Swedish Public Legal Aid Reform in M. CAPPELLETTI, J. 
GORDLEY AND E. JOHNSON, JR., TOWARD EQUAL JUSTICE: 
A COMPARATIVE STUDY OF LEGAL AID IN MODERN 
SOCIETIES 561-62 (1975). 

56. See pages 60-61 infm. 
57. See pages 61-62 infra. 
58. See pages 59-60 infra. 
59. See Chapter VII infra. 
60. See Chapter VIII infra. 
61. According to this model of the conciliation process, the 

m~diator plays a neutral role by merely listening and facilitating con­
versation between the two disputants. Rather than suggest his own 
solution, the mediator endeavors to draw out each party's position in 
order to help them both arrive at their own compromise solution. He 
sensitively exposes the underlying problems in the dispute and stimu­
lates the parties to express their preferences ;lnd limits of acceptable 
resolution. Frequently, the third party is aided in his understanding of 
the dispute by private meetings with each party. See Fuller, 
Mediation-Its Forms and Fllnctions, 44 SO. CAL. L. REV. 305 
(197 I) for an analysis and illustration of a mediation of this type. 

62. The crucial concept in the functioning of the Polish Social 
Conciliation Committees (SCC's) is voluntariness. When both parties 
appear before it, the SCC conducts a conciliation session which results 
in a resolution usually placing some obligation on one or both parties. 
But this obligation is not a "sanction" in the legal sense, as the SCC 
cannot compel its fulfillment nor can it enlist the aid of police, bailiff or 
other state agency. Nevertheless, the power towards effecting perform­
ance wielded by the SCC is not insignificant. The SCC or one of its 
members may supervise the parties, and especially in small towns, the 
pressure of community opinion (reinforced by social and political 
organizations) generally effects compliance more effectively than 
1V0uid state coercion. 

If a party does not attend the scheduled conciliatory session, he may 
not, of course, be legally sanctioned. However, the SCC may (although 
rarely does) impose certain "educational measures" such as imposing 
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62. (ConL) the obligation on that party to apologize, to repair 
dllllmgcs or to pay a certain small sum. The SCC may also issue a 
reprimand or lIdmollitilln. Here aguin, it is primllrily community opin­
ion lind SCC supervision which tend to effect compliance. 

In 1970, a new rule established a procedure which in certain cir­
cumstances docs give some legal effect to SCC decisions. This occurs 
where a privute accusation case which was filed in court is transferred 
by the court to the SCC for conciliation. The SCC's settlement may 
become an executable judgment if the court so orders, and failure by 
the party to comply may result in state sanction. This development has 
had some influence in formalizing certain procedures of the SCC to 
provide increased safeguards ensuring fairness (e.g., assurance that 
parties were properly notified). Kurczewski, Jacek and Frieske, 
Kazimierz, The Social Conciliatory Committees in Poland, unpub­
lished special report for Access to Justice Project, Center for Compara­
tive Studies in Judicial Procedure, Florence, Italy. 

63. The statutorily-authorized Sri Lanka Conciliation Boards which 
have been functioning for over 18 years are composed of lay commu­
nity members appointed by the Ministry of Justice. The Boards serve as 
a ('OIl/PII/SOI',\' first step prior to the initiation of the court process for 
certain civil and minor criminal disputes. Upon receipt of a complaint, 
the Board summons all involved parties and hears evidence from both 
sides. The Board members play an active, questioning role in obtaining 
necessary information in an attempt to achieve a settlement. Settlement 
frequently involves admission of fault or guilt by the defendant and a 
subsequent ugreemp.nt on compens1tion. Ifa settlement is reached, it is 
filed and enforced through the courts. But if this oral persuasive 
procedure fails, then a certificate is issued declaring that settlement was 
not possible, thus allowing the complainant to pursue his case in the 
regular couns. For funher description and analysis see Goonasekere 
and Metzger, The COJlciliClfioJl Boards E/llerillg the Se('olld Decade, 2 
J. OF CEYLON LAW 35 (1971), and N. Tiruchelvam, The Popular 
Tribunals of Sri Lanka, A Socia-Legal Inquiry, Yale Law and Moder­
nization Working Paper No. 31 (1974). 

64. The Canadian Broadcasting Company (CBC) Ombudsman is an 
intere~ting example of a media complaint program. Its aim is to use 
television as a means for effecting social change. On the weekly 
Sunday night program, complaints are aired (though these are only a 
small fraction of the cases actually handled). The ombudsman staff 
works behind the scenes to help individuals achieve redress of their 
grievances. Since the service handles complaints about government 
(e.g., unemployment insurance, worker'S compensation, etc.), cabinet 
members are asked to view films of these broadcasts and then correct 
the injustices. 

In its first three years, the CBC Ombudsman received 30,000 com­
plaints and processed 10,000 of these. It has been estimated that more 
than 10 percent of the adult population watch the show. 

See R. Cooper, Access to Justice in Canada, National report for 
Access to Justice Project, Center for Comparative Studies in Judicial 
Procedure, Florence, Italy. 

65. All types of media outlets in the U.S. are beginning to sponsor 
complaint resolution mechanisms. They are variously nominated "hot 
lines," "consumer advocates," "action lines," and the like, and are 
able to respond to only a fraction of the complaints which they receive. 
Their success lies in their visibility. Newspaper consumer columns 
often appear on a syndicated basis. Frequently, columns such as the 
Los Allgeles Times' "Consumer Advocate" column (appearing since 
1971) sifts through its bulk of complaints and then features advice, 
information and warnings on common problems. 

The "Call for Action" radio program began in New York with radio 
station WMCA and now functions in numerous cities. Staffed primarily 
with volunteers, it functions as a referral service, but attempts to follow 
up on responses to complaints. The KABC Radio Ombudsman Service 
in the Los Angeles area acts upon complaints received by mail and by 
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phone concerning consumer problems as well as problems relating to 
government agencies. Its aim is to open lines of communicatiort be­
tween the parties, but often goes as far as becoming involved in 
investigation of facts. The service is promoted heavily on the air, and 
although it does not produce a regular show, its promotions and 
consumer tips frequently refer to stories about successful dispute reso­
lutions it has performed: . 

One e.xample of a television mechanism is "Action-4," a regular 
segment of the evening neWs of NBC-TV's Los Angeles affiliate. It 
accepts complaints only by mail and performs mediation leading to 
settlement by phone and sometimes in person. It receives up to 1,500 
letters per week. E. JOHNSON, JR., V. KANTOR, E. SCHWARTZ, 
OUTSIDE THE COURTS: A SURVEY OF DIVERSION ALTER­
NATIVES IN CIVIL CASES (National Center for State Courts, 1977). 

66. One clear example of the ombudsman's "sanction" by official 
report are the profiles on agencies prepared by the Seattle-King 
Coullty local om buds man 's office. These profi les relate characteristic 
patterns of conduct by certain agencies which have been the source of 
numerous complaints. The profiles inform the departments of their 
public image, as well as recommend specific guidelines and sugges­
tions for reform. SEATTLE-KING COUNTY OMBUDSMAN OF­
FICE, 1975 ANN. REP. at 2. 

67. The Swedish Public Complaints Board is a government­
sponsored mechanism, structured according to type of product, which 
aids consumers who feel they have been taken advantage of in the sale 
or repair of products. Lay experts receive written complaints and for 
those which they consider non-frivolous, Ihey contact the selling party 
and attempt to persuade it to remedy the grievance. If this informal 
persuasion fails, a panel composed of both business and consumer 
representatives for the particular product involved, will hear the case. 
The Board cannot impose any sanctions, but wields a good bit of power 
because of the blacklists of non-cooperative businesses which it main­
tains and periodically publishes in the newspapers. The Board also 
issues products recommendations which are often followed by trade 
associations. Eisenstein, Martin, The Swedish Public Complaints 
Board: The Keystone to a System cf Consumer Protection, unpu blished 
special report for Access to Justice Project, Center for Comparative 
Studies in JUdicial Procedure, Florence, Italy. 

68. See e.g., CAL. CODE CIV. PROC. § 484.010 et seq. (West 
1976 Supp.). 

69. See e.g., the California civil contempt statute, CAL. CODE 
CI V. PROC. § 1209 (5) (West 1976 Supp.) which states that disobedi­
ence of a lawful order, judgment or process of the court is a contempt 
of court. 

70. Seee.g., CAL. CODECIV. PROC. § 1276 (West 1976Supp.) 
laying out the requirements for a petition for change of name; CAL. 
HEALTH AND SAFETY CODE § 10460 (W("st 1975) authorizing 
registration by affidavit of a child's name change. 

71. See pages 51-52, 44, and 60-61 infra. 
n. See page 12 supra. 
73. See Chapters IV-VI infra. 
74. See pages 17-18 supra. 
75. The concerns are similar and the implications the same as when 

the source is an individual as opposed to an institution capable of 
absorbing or spreading the risk of error. See page 12 supra. 

76. This condition may exist as a practical matter in certain con­
sumer problems where the grievance cannot be pursued in the courts for 
economic reasons. Thus, only if both parties consent to an arbitrator or 
other lower cost forum will dispute resolution be feasible. 

77. As when one or both parties elect arbitration solely to avoid the 
possibility the other will take the dispute to court. 

78. As in some voluntary arbitration schemes where both parties 
must. agree to the panel members who will render the decision. 

79. The perceived deficiencies were outlined in Chapter One. As 



79. (Cont.) highlighted at that point, the strategies described in 
subsequent chapters address one or more of these problems but some-

times can actually aggravate others. This is because of the tension 
between competing goals such as access and reduced judicial caseload. 
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CHAPTER III. THE SETTLEMENT INCENTIVE 
STRATEGY: MEASURES WHICH MOTIVATE 

DISPUTANTS TO RESOLVE DISPUTES WITHOUT 
THIRD PARTY INTERVENTION 

It is a commonplace that many cases filed in the courts 
never are decided by judge or jury. At some point before 
this ultimate stage, the parties arrive at a settlement of 
the issues. In the United States the propOition of cases 
filed in court which are disposed of short of court deci­
sion and presumably "settled" t approaches 90 percent 
in some jurisdictions. 2 Other nations also report signifi­
cant figures. 3 Such settlements can occur anytime from 
the filing of the action (or before) on through the process 
and to the moment before the decision-maker makes 
known his decision. Similarly, disputes brought to non­
judicial forums oftt'n are negotiated between the parties 
rather than being decided by the third party. In fact, the 
statistics inevitably understate the true proportion of dis­
putes settled between the parties since they reflect only 
those controversies which already have been filed with 
the court or some other third party forum. Many others 
are negotiated between the disputants without either side 
approaching a third party. Nevertheless, the third party 
forum may subtly influence these settlement negotiations 
as well. Each disputant will be aware that the other could 
invoke whatever third party institution or institutions are 
accessible to that disputant for that kind of dispute. 
Consequently, the probable decision which an accessible 
third party forum would reach if asked even hovers over 
the negotiation between disputants who have not filed 
their case and become a statistic. 

A. The Role of Settlement Within the Dis­
pute Resolution Process 

Settlement is simultaneously praised and condemned. 
The version operating within the criminal law context, 
known as "plea-bargaining," has generated a cacophon­
ous roar of studies, law review articles, and political 
rhetoric. 4 In civil cases, there are fewer criticisms about 
the morality of compromise. Negotiation and mutual 
trade-offs seem commendable when what is at stake is 
property or status, not an individual's liberty. But what is 
challenged is the equity of the settlements reached, espe­
cially between disputants of disparate means or bargain-

26 

ing power. A recent study suggests, for instance, that 
debtors typically are compelled to accept settlements at 
unfavorable terms in some cases where liability itself is 
questionable and in others where a reasonable com­
promise would be at a much lower figure. ~ 

Nevertheless, settlement as an alternati\'e dispute reso­
lution technique does possess certain advantages. Com­
pared with virtually any system of third party resolution, 
it is less expensive, speedier, and simpler. This is par­
ticularly true where disputants can obtain enough infor­
mation to ap;Jraise the reasonable parameters of their 
negotiating positions \vithout incurring substantial ex­
penses for fact investigation or criteria ascertainment. As 
a consequence, the creation of a rational scheme of 
inducements calculated to encourage reasonable settle­
ments between the parties should promote resolutions at 
a cost more reasonably related to the matter in dispute. 
Negotiated resolutions may also contribute to the 
psychological satisfactions of the dbputants. Both sides 
may feel they came away from the bargaining table a 
partial winner and with a friendlier attitude to\vard each 
other and the process. 6 

B. Incidental Effects on Settlemen't Negotia­
tions of Measures Designed Primarily To 
Achieve Other Objectives 

Of course, without any deliberate attempt to create 
new incentives, there already exists a configuration of 
inducements to settle, implicit in the present amount and 
allocation of costs and responsibilities in the eligibility 
determination process. In the most stark example, low 
income people are faced with a compelling need to settle, 
or more accurately, to surrender, on virtually any terms 
when sued in an ordinary court where the burden of 
investigation, presentation, and the rest is thrust upon the 
individual litigants, and with it the expenses, which are 
beyond the financial means of low income parties. 7 But 
to a somewhat lesser degree, the decisions of all dispu­
ants must inevitably be influenced significantly by how 
much it will cost them to obtain a final resolution from 



the third party (or even what it will take to proceed one 
more step toward that decision). B 

Many of the other factors discussed in Chapter II have 
important secondary effects. Intentionally or uninten­
tionally, they alter the configurations of incentives to 
settle and thereby affect the willingness of one or both 
disputants to resolve without the intervention of a third 
party. Not only the readiness to negotiate but the terms 
the disputants deem minimally acceptable as a com­
promise solution respond to variations in the design of 
the dispute resolution process itself. 

It probably can be assumed that reallocations which 
reduce the expenses of both parties proportionately will 
simultaneously reduce each disputant's willingness to 
settle. Thus, measures through which the government 
itself absorbs more of the expense of fact investigation, 
criteria ascertainment, and decision-making are intended 
primarily to make dispute resolution more accessible to 
the common citizen by reducing his participation costs. {} 
However, those lesser participation costs mean each dis­
putant is in a better position to await a complete investi­
gation and a third party's decision about the merits of the 
controversy. Assuming a nearly equal easing of the 
financial burdens on both disputants, there will be less 
pressure to negotiate on either side and for both parties 
the parameters of acceptable compromise will narrow 
appreciably. As a consequence, with every significant 
and balanced reduction in litigants' expenses, it is ration­
al to anticipate a reduction in settlement rates and a 
commensurate rise in the percentage of disputes neces­
sitating third party resolution. 10 Though often viewed as 
an unhealthy development, especially by observers fo­
cussing solely on judicial efficiency and disposition 
statistics, a cutback in settlements is not necessarily a 
negative result. In many instances, those enormous set­
tlement rates are sustained by a host of capitulations on 
the part of disputants unable to afford the third party 
resolution process. l1 (In this context, "capitulation" 
connotes acceptance of terms which are markedly in­
ferior to those which would have been found reasonable 
by the third party had the dispute been able to run its full 
course.) 

Reallocation of litigation expenses from one disputant 
to th~ other 12 can be anticipated to unleash a more 
complex set of pressures on the settlement process. Pre­
sumably such shifts will increase the settlement readiness 
of the disputants upon whom the new burdens are 
foisted, while simultaneously reducing their opponents' 
willingness to negotiate. In most instances, these modifi­
cations in settlement readiness will be reflected in a 
substantial relocation of the parameters of acceptable 
compromise. An offer that might have been held to be 
cl~arly unacceptable by a disputant only chargeable with 

his own litigation expenses may become quite reasonable 
if the price of third-party resolution is hiked to include 
the opponent's participation costs. Meanwhile, a 
suggested compromise that might have been found min­
imally acceptable-all things considered-by the oppo­
nent may no longer seem tolerable when he is relieved of 
some significant proportion of the cost of waiting out the 
full third-party process. These attitudinal changes are 
illustrated in Figure 3-1. 

The hypothetical situation depicted in Figure 3-] 
suggests one of several scenarios that might follow a 
shift in participation costs from one disputant to the 
other. Without such a reallocation, a settlement probably 
would have been achieved, though on terms much more 
favorable to the moving party than what a third party 
would have found appropriate. (This follows because the 
area of possible compromise, where the settlement pa­
rameters of the two disputants overlap, falls entirely 
above the third party decision line, i.e., the resolution 
which a reasonable decision-maker would have im­
posed,) However, with the transfer of participation costs 
from responding party to moving party, the possibility of 
settlement evaporates. Even though this reapportionment 
has motivated the moving party to soften his demands 
quite dramatically, it has caused the responding party to 
harden his bargaining position to the point that he will 
refuse even the most favorable terms the moving party 
can be expected to offer. In fact, in the hypothetical 
situation illustrated by Figure 3-1, the responding party 
will not even accept a settlement offer which is more 
favorable to him than the resolution the third party would 
award at the completion of the entire dispute resolution 
process. (Of course, at the time of the bargaining, the 
disputants cannot predict with precision what the third 
party will actually decide. This third party decision line 
is included only as a reference point suggesting the 
relative equity and rationality of the settlement alterna­
tive.) 

In the idealized situation, on the other hand, the real­
location of participation costs from one disputant to the 
other will be carefully measured to provide the exact 
amount of incentive adjustments needed to restore bal­
ance between the disputants. In such a case, the settle­
ment rate should be maintained or increased, but with the 
terms clustering much closer to the third party decision 
line than was true before the expense transfers took 
place. Typical examples of this situation are depicted in 
Figures 3-2 and 3-3. 

Figure 3-2 illustrates an occasion in which the shift in 
financial responsibility produces a settlement where none 
would otherwise have occurred. It might be typical of a 
large commercial institution moving against one of its 
thousands of individual customers. Beca~se of its tradi-
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tional resource advantage, the institution holds out for its 
usual, though unreasonable, figure. In this particular 
case, however, it is faced with an individual who, for 
some reason, is not willing to meet those terms, even 
though compelled to offer a settlement far more unfavor­
able to him than the third party would determine to be 
appropriate. But after the commercial enterprise is faced 
with the prospect of absorbing some substantial portion 
of the individual customer's participation costs, it revises 
its estimates of what would be an acceptable com­
promise. Though the customer has been relieved of 
enough of his financial burden to be in a position to 
refuse clearly unreasonable offers, his settlement 
parameter remains wide enough to encompass the institu­
tion's new found generosity, and it is reasonable to 
expect a negotiated compromise ordinurily will be 
achieved. 

Figure 3-3 reflects negotiations between the commer­
cial institution and the majority of its customers. Settle­
ment takes place whether or not the customers' 
participation costs are transferred to the enterprise. But 
the terms of settlement are amended drastically by the 
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new policy. Customers find themselves able to hold out 
for more reasonable offers. Meantime, the commercial 
establishment suddenly finds its best interests lie with a 
much more flexible negotiating position. 

Other elements of the dispute resolution process which 
were mentioned in Chapter II (many of them to be 
discussed in greater detail in subsequent chapters) 
likewise can profoundly influence settlement incentives 
and through them appreciably alter settlement rates and 
patterns. However, the mechanism through which these 
inducements operate is nearly identical to that discussed 
above. The modification of such elements, whatever it 
is, somehow alters the amount or allocation of participa­
tion expenses experienced by the parties. Because of the 
altered financial circumstances, the disputants have 
greater or lesser, equal or unequal, motives to settle and 
at terms more or less generous than those deemed rea­
sonable before litigation costs were reduced or reallo­
cated. Thus, in comprehending how settlements are 
affected by measures directly aimed at reducing or shift­
ing participation costs, we have also a fair idea about the 
impact of measures which only indirectly and usually 
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unintentionally transform the litigation expense pattern. 
To illustrate this point, consider the consequences of a 

simplification of eligibility criteria in a given category of 
disputes. 13 It can be anticipated that the costs of the fact 
investigation, criteria ascertainment, and decision­
making steps will all be reduced measurably by such a 
reform. If the amount of savings is equal for all dispu­
tants, it appears reasonable to predict that both sides, and 
particularly economically-weak litigants wil! be better 
able to afford to await a third party resolution. Con­
sequently, assuming some provisos, 14 the settlement rate 
should fall significantly, with the average terms of set­
tlement probably affected to a lesser degree. On the other 
hand, if the elements of proof excised through criteria 
simplification were more costly to one class of disputants 
than another, the incidence of cost reduction may not be 
balanced, but rather akin to a reallocation of participation 
expense among the parties. 15 In that event, it seems 
reasonable to predict very substantial movement in the 
average terms of settlement in favor of th;'! class of 
disputants who no longer need establish the existence or 
absence of those eligibility factors. lo A .,;imilar observa­
tion can be made about measures which award third party 
intervention merely upon a written or oral representation 
of eligibility from the moving party. 11 However, in this 
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circumstance, the pressures upon the responding party to 
settle on terms favorable to the moving party normally 
are intensified dramatically. The moving party's costs for 
obtaining the intervention of a third party on his behalf 
hm. been cut to a minimum. If the responding party has a 
recourse, it is apt to involve rather substantial expendi­
tures. IS Thus, once again, the configuration of settlement 
incentives appears analogous to the reallocation of par­
ticipation costs from one disputant to the other. 19 It 
should be emphasized that this reallocation can serve 
either to create a proper balance between otherwise un­
equal disputants or to reinforce a pre-existing imbalance, 
tilting it even further toward the more powerful indi­
vidual or institution. The latter eventuality is illustrated 
by the effects of ex parte wage garnishment, reposses­
sion, and the like. These collection devices, which award 
the credit institution its objective on the sole basis of a 
written recitation of facts indicating satisfaction of the 
eligibility criteria, ordinarily aggravate an already un­
equal bargaining contest between credit institutions and 
their individual customers. 20 In so doing, these measures 
undoubtedly increase settlement rates in such cases. But 
if the above analysis is correct, probably most of such 
dispositions are more accurately characterized as 
"capitulations, " rather than reasonable compromises. 21 
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C. Measures Which Deliberately Employ 
Economic Incentives Calculated To En­
courage Settlements 

In the prior section, we considered the impact of 
various measures on settlement incentives and settlement 
rates. In every case, the operative inducement was not 
verbal persuasion but some economic cost or benefi t. 
However, with respect to these institutions and proce­
dures, increased settlement incentives and settlement 
rates were the largely unintended consequences of re­
forms designed to promote other aims. Now we take up 
measures in which economic incentives are deployed as 
part of an intentional strategy to encourage two-party 
settlements. 

1. Measures which penalize the failure to negotiate a 
reasonable settlement or reward the negotiation of a 
reasonable settlement. Most settlement incentives appear 
in the form of retroactive penalties imposed after a third 
party decision has been rendered. Normally, this delay is 
necessary because only after the decision-maker has 
made his independent appraisal of the dispute is there a 
logical reference line for evaluating the reasonableness 
of any offers that may have been made or rejected during 
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negotiations between the disputants. It is inappropriate to 
reward a disputant for offering $1,000 or punish his 
opponent for refusing that proposal if the only rational 
compromise of the dispute would exceed $5,000. 
Nevertheless. once criteria for judging the reasonable­
ness of negotiating positions are established, the 
government need not be confined to the imposition of penal­
ties. It is possible to contemplate a system of affirmative 
rewards that could be offered the parties to encourage 
bargained solutions,22 as a supplement or replacement 
for the negative sanctions. 

At this point. however, penalties appear to take prece­
dence over explicit rewards. Probably the most signifi­
cant procedure presently implementing this approach to 
settlement inducement is England's "payment into 
court" system. Designed to encourage plaintiffs to ac­
cept settlement offers in damage cases, it authorizes 
defendants (usually insurance companies, because of the 
nature of such disputes) to deposit with the court a sum 
of money equivalent to their last offer to the injured 
party. This "payment into court" continues to dangle 
before the plaintiff and is his for the asking until final 
judgment is rendered. 23 Moreover, after judgment, the 
plaintiff is entitled to whatever portion of the deposit the 
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verdict awards (and a supplement should the amount of 
the money judgment exceed the defendant's payment 
into court.) But if the plaintiff's judgment is less than the 
defendant's "payment into court," then the plaintiff 
must assume the defendant's litigation costs, including 
the latter's legal fees. 24 Thus, even though victorious at 
the trial and under normal English procedural rules enti­
tled to costs from the losing defendant,25 the plaintiff is 
penalized significantly for his earlier rejection of an offer 
more generous than the judge or jury felt justified in 
awarding him. Not only is he compelled to pay his own 
fees and costs which normally would have been trans­
ferred to the losing defendant, but he must actually 
reimburse the defendant for the latter's fees and costS. 26 

The rule is rigid in its application. If the plaintiff miscal­
culates only slightly and wins a court verdict of even a 
single pence less than the defendant's payment into 
court, he is liable for both his own costs and those of his 
opponent, just as if he had acted completely irrationally 
and spurned offers several times greater than his eventual 
verdictY This double loss can amount to a very major 
deduction from the plaintiff's damage recovery in rela­
tively modest cases, eating up virtually the entire 
award. 28 

The obvious and intended function of this special 
procedure is to generate powerful pressures on plaintiffs 
during settlement negotiations. The penalties are de­
signed to motivate them to accept any offer from the 
defendant which is within sight of the court's probable 
award. That the incentive is very real and exerts a power­
ful influence over the negotiating process is confirmed by 
both reason and empirical evidence. In appraising any 
proposal from his opponent, a plaintiff clearly must take 
into consideration the severe financial penalty which will 
be imposed should he be unable to persuade the judge or 
jury to award higher damages. Thus, an offer that would 
have been deemed unreasonably inadequate in ordinary 
circumstances becomes compellingly reasonable when 
the risk of a cost-shifting penalty is factored into the 
plaintiff's decision-making equation. 

Zander provides a simple illustration of the power of 
the payment-into-court incentive as applied against indi­
vidual plaintiffs. In a situation where a plaintiff feels his 
claim is worth £10,000 and the defendant has paid in 
£7,500, the plaintiff's decision will have to be based in 
part, at least, on the risk (unlikely though it may be), that 
the judge will award him under £7,500. He will have to 
account for uncertainties such as the particular judge 
involved, the performance of individual witnesses, etc. 
An award to the plaintiff of £7,000 would be substan­
tially reduced (by say £3,000) once plaintiffs' and 
defendants' lawyers' fees were subtracted. Thus, the 
plaintiff would have to factor into his decision the risk 

that he might end up with only £4,000 on a claim he 
valued at £10,000. Under those circumstances, a £7,500 
offer becomes reasonable and often will be accepted 
even though insufficient to compensate the plaintiff fully 
for his injuries. 29 

Even a country such as the United States where costs 
ordinarily remain with the parties incurring them could 
readily institute a "payment into court" procedure. All 
that need happen is enactment of a statute creating the 
desired cost transfers and a system of deposits with the 
court. The more serious policy question is whether given 
the evident bias of the system against individual plain­
tiffs and in favor of institutional defendants,30 insurance 
companies, in particular, it represents an equitable 
method of inducing s.ettlements. 

The search for effective settlement incentive schemes 
need not end with the somewhat suspect' 'payment into 
court" procedure currently in effect in England. It is 
possible to conceive of a few rather minor modifications 
in that procedure which probably would enhance both the 
effectiveness and the equity of the approach. As one 
possibility, both parties could be required to submit a 
final binding offer to the court or other third party forum, 
probably without the deposit of any sum of money. If 
these proposals overlapped, the tribunal could declare a 
settlement. If they did not, the trial would proceed. 
However, a financial penalty of some sort would be 
exacted from the disputant whose final offer proved to be 
least reasonable, that is, differed most from the third 
party's I'\timate judgment. This financial penalty could 
be in the form of an award of costs to the other side. With 
equal logic and effect, it could be set as a certain percen­
tage of the difference between the "unreasonable" final 
offer and the third party's appraisal of the case. This 
would facilitate a further refinement, the scaling of the 
penalty to the relative "unreasonableness" of the offer. 
Scaling of penalties, in turn, would intensify the pres­
sures on both parties to make as well as accept reason­
able proposals. The retroactive penalty for outright 
obstinacy would be proportionally more severe than for 
modest miscalculations. 

Whatever its amount or method of calculation, the 
penalty need not be paid to the other disputant. It could 
just as well be an assessment on behalf of the govern­
ment. It still would remain an effective inducement to 
settle on reasonable terms. However, the incentive ef­
fects could be maximized by transferring the amount of 
the penalty from the unreasonable disputant to the more 
reasonable one. Thus, the same sum of money would 
simultaneously constitute a penalty for one disputant and 
a reward for the other, as it does under England's 
"payment-into-court" system. 

A somewhat analogous financial incentive scheme has 
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been devised to encourage compliance with the decisions 
of a preliminary third party "screening" forum in 
Michigan. Under the so-called Michigan Mediation 
Plan/II tort claims filed in the court are automatically 
referred to a three-member panel consisting of one attor­
ney selected by the Detroit American Trial Lawyers 
Association, one attorney selected by the Detroit De­
fense Counsel Association, and one Wayne County cir­
cuit court judge selected by the other two panel mem­
bers.32 This panel recommends a settlement figure to the 
parties which is final unless one of them elects to proceed 
to trial. But the appealing party must improve his posi­
tion by at least ten percent in relation to the panel's 
recommendation or suffer the consequenr;e of paying his 
opponent's legal fees and other litigatioli costs associated 
with the court trial he forced on them both. A plaintiff 
whose claim the panel valued at $ 10. 000 must receive a 
judgment of at least $11,000 at trial or be held liable for 
the defendant's attorneys' fees and litigation expenses. 
Similarly, a defendant who appeals a case valued at 
$10,000 must reduce the jUdgment to $9,000 at trial in 
order to avoid the same penalty. Thus, the Michigan plan 
imposes comparable penalties on both plaintiffs and de­
fendants. 

It should be noted that the Michigan Mediation Plan 
differs from the other mechanisms discussed in this chap­
ter. It does not operate to induce two-party settlements 
independent of the third party forum, since a third party 
does intervene to appraise the dispute and suggest the 
specific terms of a compromise. 

Before considering further the problems and potential 
of financial incentives in support of reasonable settle­
ments, it is desirable to set out two additional models, 
one actually presently functioning and the other a 
theoretical possibility. Both attempt to deal with an as­
pect of settlement in addition to the reasonableness of 
offers-the timing of such proposals. Thus, these sys­
tems of incentives seek to encourage early as well as 
reasonable negotiations. 

Some insurance regulation schemes already impose a 
duty on insurers to speedily and reasonably settle claims 
filed by their policyholders. Ordinarily this is ac­
complished by levying financial penalties against any 
company which is found to have violated either mandate: 
timeliness or reasonability. 33 These incentive provisions 
have been an especially important ingredient in several 
nc·-fault automobile compensation plans in the United 
States. The New York statute is fairly typical. It requires 
the insurance carrier to settle on reasonable terms with in 
thirty days after the policyholder files his claim. The 
penalty for failing to obey this commandment is rela­
tively stiff: 2 percent per month interest on the damages 
awarded by the court retroactive to the date the insurance 
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compuny exceeded the specified time limits. a.I 

Without such provisions there is some dunger that 
no-fault insurance plans would not realize one of their 
primary goals-the elimination of automobile accident 
litigation. 35 The tort suits of the old fault liability system 
might merely be converted into a similar number of 
contract actions necessitated because of the recalcitrance 
of no-fault carriers to readily settle with their policyhold­
ers. The statutory penalties serve the function of attach­
ing a financial premium on early a:ld reasonable 
compromise as opposed to disposition through litigation. 
At u minimum, this incentive should help counter­
balance the insurance companies' resource advantage in 
the litigation process,31l und thus the natural temptation 
to drag the individual policyholder into that arena. The 
available evidence in any event suggests that these finan­
cial penalty clauses and other incentives do curtaillitiga­
tion over no-fault claims and encourage expeditiolls set­
tlements on terms favorable to the injured individual. 37 

It also is possible to conceive a comprehensive system 
of financial incentives keyed to the timeliness and rea­
sonableness of settlement, applicable in all categories of 
disputes and administered by the court or other 
decision-making institution. What follows is a brief 
sketch of one possible format for sllch a scheme. Under 
this proposal, each disputant would be required to submit 
an initial sealed offer to the decision-,.,-, ... king institution 
along with his pleadings (or their equivalent in a less 
formal dispute resolution system). If these offers over­
lapped, the decision-maker would declare a settlement, 
probably dividing the overlap evenly.38 If not, the Jis­
putants would continue into the third party res(Ilution 
process. However, at several intermediate stages, each 
party would be required to submit a further sealed offer. 
At any time the offers converged or overlapped, a settle­
ment would be declared. If the disputants continued to 
remain apart in their evaluation of the case, the th ird party 
would render his decision. Both disputants, winner and 
loser alike, would then be assessed costs. These costs, 
however, would be calculated on the basis of the timeli­
ness and reasonability of prior settlement offers (as mea­
sured against the third party's ultimate decision). Each 
disputant would be charged a percentage of the difference 
between his initial offer and the third party resolution 
multiplied by some factor related to the time that offer was 
made plus a percentage of the "error" in the second offer 
multiplied by a similar, but lesser time factor. The calcula­
tions would be repeated with subsequent regularly sched­
uled cffers, the degree of error and the timing both 
inliuencing the amount of the assessment. The cumula­
tive total of all these percentage charges would constitute 
the parties' 31) costs payable to the decision-making 
institution. 



Obviously, these calculations need not necessarily 
lead to assessments to be paid by both parties to the 
government. Instead, they could be used to fix a net 
amount to be transferred from the "unreasonable" party 
to the "reasonable" one. Then once again, the same sum 
of money could serve simultaneously as a penalty for 
obstinance and a reward for rationality.40 

2. The effectiveness and equity of financial illcC":tives 
in sllpport of tlVo-party settlemellt of disputes. Any at­
tempt to use financial incentives to encourage settlement 
is liable to certain dangers, most of which, however, call 
be minimized by careful design. Some of these problems 
have been highlighted in the course of describing various 
alternat.ive institutions and procedures. 41 In this section, 
we probe j',) some depth the most pervasive issues. 

One possibility is that financial settlement incentives 
will tend te, increase the frequency and amount of error. 
(In the present context, error is measi.:red by the differ­
ence between the terms of the two-pari), settlement and 
the decision a third party would have r~ached had the 
resolution process been allowed to run its full course.) 42 

Moreover, there may be a close correlation between the 
increm~ntal increase in errors and the degree to which 
the financial incentives are successful in encouraging a 
higher rate of settlements. This follows because the same 
psychological mechanism that stimulates a greater readi­
ness to settle likewise pushes disputants to accept terms 
further removed from their estimates of the third party's 
likely resolution of the dispute. Ordinarily both parties 
are likely to offer or accept terms substantially wider 
from the mark because they will be factoring into the 
equation the probability of incurring a finan­
cial penalty and the possible amount of same. Thus, 
they may accept offers that are unreasonable in terms of 
their own predictions about the ultimate outcome be­
cause of the necessity of allowing a safety margin against 
imposition of a penalty. 43 

To the extent the settlement pressures are in balance, 
the range of "errors" probably will be equally distrib­
uted between the disputants. That is, in a given sample of 
disputes between classes of disputants to whom equiva­
lent incentives are applied, it appears reasonable to an­
ticipate that the pattern of "errors" will fall as frequently 
and as significantly in favor of one of those classes as the 
other. 

Assuming the ideal conditions of equally-matched 
disputants and equally-balanced incentives, the distor­
tions likely to be produced even by a potent set of 
financial penalties appear of relatively minor conse­
quence. True, at some point the risk of error might 
become so large that the entire dispute resolution system 
was less precise and equitable than random chance selec­
tion of the winning party and his award. Or disputants 

may become so fearful of being assessed a penalty that 
they simplY refuse to take their controversies to a.third 
party forum even when they should. Yet that sort of 
theor"tical possibility does not rank with the major con­
cems foreseeable under a settlement incentive scheme. It 
is when the underlying assumptions about balanced par­
ties and balanced incentives break down that this ap­
proach becomes suspect. 

Merely applying precisely equal incentives to both 
sides of every dispute by no means guarantees the equi· 
table settlement of controversies to the relative satisfac­
tion of all classes of participants. Equal outside pressures 
imposed on disputants possessing intrinsically unequal 
bargaining strength probably will elevate the settlement 
rate, but only at the expense of skewing stilI further the 
pattern of errors. The underlying pre-existing imbalance 
will remain, with the weaker class of disputants ex­
periencing a heightened need to accept terms far re­
moved from a reasonable estimate of the third party's 
probable decision. 44 

These disparities in bargaining power sometimes may 
appear in subtle forms.45 Possibly the most significant, 
outside of raw economic power, is the relative ability to 
distribute the risk of being required to pay for miscal­
CUlating the third party's resolution of the dispute. For 
institutions such as insurance companies, commercial 
enterprises, and government, capable of spreading risks 
of this nature, the financial settlement inc·entives are apt 
to have lesJ significance. The consequences of errone­
ously holding out for ~;;:-.::asonable terms in an individual 
case are especially minimal-a financial penalty which 
easily can be averaged out by the savings achieved in the 
scores (or hundreds or thousands) of similar cases in 
which this same hard-line position compels capitulation 
by the individuals against whom the institution is litigat­
ing. 46 In the event that the institution consistently overes­
timates its bargaining advantage and sustains a net excess 
of penalties over savings, this excess normally can be 
easily passed on to policyholders, customers, or tax­
payers as a barely noticeable surcharge. 

Accordingly, even the comprehensive scheme of bal­
anced settlement incentives envisioned earlier,47 may 
run afoul of intrinsic, often subtle, disparities between 
opposing disputants or classes of disputant'), In such 
situations, is it possible to impose financial incentives on 
both disputants and thereby encourage a high rate of 
relatively inexpensive settlements without misallocating 
the burden of error? 48 One appealing theoretical alterna­
tive is to scale the incentives to the relative bargaining 
power, including risk-distributing capacity, of the con­
tending disputants. Accordingly, a much higher schedule 
of penalties might be imposed on more advantaged clas­
ses of disputants. If a well-heeled institution's negotiat-
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ing stance proves to have been unreasonable in relation 
to third party award, it might be compe!h!d to pay a sum 
several times larger than would have been exacted from 
its less affluent individual opponent, had the latter been 
equally unreasonable during settlement attempts. 
Properly designed, such scaled penalties would equalize 
the pre-existing bargaining disparities while maintaining 
their potency as settlement incentives. As a result, each 
side would have heightened but balallced motives to seek 
a negotiated resolution of their dispute, and the resulting 
terms would, as a general rule, fit a pattern one might 
expect from settlements between persons of equal bar­
gaining power. 

If the incentives themselves are unbalanced, faIling 
entirely or primarily on one of the disputants, the proba­
bility of error will climb appreciably. More significantly, 
this risk will no longer be equitably distributed between 
the parties. All or most of the burden wiII be bome by the 
disputant against whom the incentives operate most 
harshly. 

Unbalanced settlement incentives are not merely a 
theoretical possibility. The English "payment into 
court" procedure described earlie;: 4n ,aiscs this very 
problem, if applied in the Americt\I} context. As pointed 
out then, the penalties for possible miscalculations are 
imposed solely on plaintiffs and not defendants. Once 
the defendant has made his final offer and deposited it 
with the court, the plaintiff risks a substantial penalty if 
he desires to obtain a third p:rrty evaluation of the dis­
pute. If that judgment, in fact, falls below the defend­
ant's final offer, the plaintiff must pay the defendant a 
sum that at a minimum wiII wipe out a large percentage 
of his damage recovery. In contrast, the defendant faces 
no such penalty should his estimate of the third party's 
decision prove to have been erroneous. 50 As a conse­
quence, it is reasonable to anticipate that many plaintiffs 
would be pressured into accepting offers which are sub­
stantially lower than the decisions which would have 
been rendered by judge or jury had the dispute resolution 
process been allowed to run its cO:Jrse. For the same 
reasons, it is seldom that a defendant would make r: final 
offer which actually turned out to have been more gener­
OllS than the judge or jury. 

There is some support for these theoretical proposi­
tions in a recent statistical study of the "payment into 
court" procedure. 51 

Of 664 personal injury cases studied in four cities, 41 
percent (272 cases) involved a payment-in to-court, and 
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in 61 percent of the payment-in cases, the initial amount 
was accepted by the plaintiff. In a large number of the 
remaining payment-in cases, the settlement offer was 
accepted after some modification of the initial amount, 
resulting in a total of 90 percent of the payment-in cases 
(244) being accepted by plaintiffs. Yet, in most of the 
cases where the plaintiff refused the payment-in, he was 
successful at trial, i.e., received damages larger than the 
amount paid in. 52 There thus remains the possibility that 
other plaintiffs who accepted the payment-in might have 
won more at trial. 

Defendants, on the other hand, apparently pay in more 
readily when the issue is amount of damages rather than 
liability. In 90 cases, the plaintiff's court action failed; in 
only four of those cases had the defendant made a 
payment-in. 53 

A skewed distribution of the burden of error is not 
necessarily undesirable. For reasons explored earlier,54 it 
may he advantageous, where possible, to allocate delib­
erately most of that risk to institutions capable of absorb­
ing or redistributing the economic costs associated with 
error in the decision-making process. This suggests that 
serious consideration be given to a special settlement 
incentive scheme for categories of disputes which are 
generally characterized by contests between individuals 
and institutions, the former Incapable of distributing the 
burden of errOJ and the latter in a position to do so. By 
imposing significant financial penalties solely on the in­
stitutional disputant whose settlement proposals differ 
from the third party forum's ultimate decision, society 
can shift the burden of error almost exclusively to the 
class of disputants able to redistribute its effects. Faced 
with the prospect of a large penalty for failing to make 
reasonable offers and confronting an opponent who is 
free from like pressures, the institutional disputant 
should be motivated to propose terms which, on the 
average, approach to exceed what the individual might 
reasonably expect to attain after the time and expense of 
a third party resolution of the controversy. Settlement 
rates would rise and on terms generally favorable to the 
individual, meaning more disputes resolved at less cost 
to the disputants, as well as the government. As a conse­
quence, individual litigants would experience an im­
provea access to dispute resolution. And the price for 
this result? Possibly some increments in .rance pre­
miums, consumer prices or tax rates-depending upon 
the nature of the institutional litigants affected by the 
settlement incentive scheme. 55 
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NOTES-CHAPTER III 
1. The term "settled" is here used in its broadest meaning to 

indicate a disposition reached through volitional acts of the disputants 
rather than pursuant to the decision of a third party. In many instances, 
the settlement will amount to an abandonment or surrender by one 
disputant rather than a mutually-agreeable compromise of the dispute. 

2. Some stfltistics out of Alachua County, Florida, provide a reveal­
ing insight into the number of cases which are actually settled without 
trial. The statistics concern automobile accident personal injury and 
damage cases. Only about 10 percent of the cases actually go to trial. 
Ten to twenty percent are settled after filing of suit but before an answer 
is made. Fifty percent are settled after answer but before a date for trial 
is even set. Another 20 percent are settled after the trial date is set, but 
before trial begins. Little, No-Fault Auto Reparation in Florida: An 
Empirical Examination of Some of Its Effects, 9 U. MICH. J.L. 
REFORM I, 22 (1975). 

In California in 1974-75, over 28 percent of all cases filed in the 
Superior Courts ,,:ere disposed of before trial, and in 1973-74, over 29 
percent were disposed of before trial. CALIFORNIA JUDICIAL 
COUNCIL, 1967 ANN. REP. 152 (1976). 

3. In S\\>eden, for example, approximately 34,130 civil cases were 
settled before trial in 1974. Response to Questionnaire for Program for 
the Study of Dispute Resolution Policy, March 1976. In West Ger­
many, 36,217 civil cases were settled in 1974. Response to Question­
naire for Program for the Study of Dispute Resolution Policy, March 
1976. 

4. See, e.g., A. ROSETT AND D. CRESSEY, JUSTICE BY 
CONSENT: PLEA BARGAINS IN THE AMERICAN COURT­
HOUSE, 161-112 and articles cited therein. 

5. In one study by Caplovitz, only 53 percent of the 314 debtors 
who settled their debt out of court perceived the settlement as fair. 
"This is a most revealing statistic, for it suggests that many of the 
settlements represent unhappy compromises on the part of debtors 
seeking to avoid harsh collection practices." D. CAPLOVITZ, CON­
SUMERS IN TROUBLE: A STUDY OF DEBTORS IN DEFAULT 
245 (1974) [hereinafter Caplovitz]. 

6. Mediation, a process frequently closely akin (0 two-party settle­
ment negotiations has been described as follows: 

... the central quality of mediation, namely, its capacity to 
reorient the parties toward each other not by imposing rules 
on them, but by helping them to achieve a new and shared 
perception of their relationship, a perception that will redirect 
their attitudes and dispositions toward one another. 

Fuller, Mediation-Its Forms and Functions 44 SO. CAL. L. REV. 
305,325 (1971). 

In the small claims ?rbitration context, the psychological benefits of 
compromise settlemer.!s have also become apparent. Arbitrators have 
the authority to impose judgments, yet they frequently prefer to find out 
the limits of acceptable solutions on both sides and reach a compromise 
which is mutually acceptable. Sarat, Alternatives ill Dispute Process­
brg: Litigatioll in a Small Claims Court, 10 LAW & SOC'Y REV. 339, 
353 (1976). Another al!thor, speaking of small claims arbitration states: 

The process is meant to be therapeutic rather than judgmen­
tal, and with this in mind, the parties to the dispute are 
encouraged to express their feelings as well as telling the 
facts of the matter in dispute with a view to increasing mutual 
understanding [citation omitted]. 

... It [the conciliation model] aims at amicable resolution of 

a dispute rather than at fault-finding and an either-or deci­
sion, an important consideration when on-going relations are 
at issue [(ootnote omitted]. Even when there is no on-going 
relation, compromise may be the most satisfactory solution 
for both parties since the outcome of litigation is unpredict­
able and each party risks total loss; ... 

Yngvesson and Hennessey, Small Claims, Complex Disputes: A 
Review of the Small Claims Literature, 9 LAW AND SOCIETY REV. 
219, 260 (1975). 

See also, Stulberg, A Civil Alternative to Criminal Proseclltion, 39 
ALBANY LAW REV. 359, 363-68 (1975). 

7. See, e.g., CAPLOVITZ, supra note 5. 
8. Id. See also Galanter, Why the "Haves" Come Ollt Ahead: 

Speculation on the Limits of Legal Change, 9 LAW & SOCIETY REV. 
95 (1974). 

9. See page 17, supra, 60-63, and 72-75, infra. 
10. Posner has analyzed settlement costs in the following manner, 

which demonstrates the relationship between settlement and litigation 
costs. A plaintiff's minimum offllr, he say~, is equal to the expected 
value of the litigation to him (that is, the present value of a winning 
judgmenttimes his subjectivp. probability of winning, minus the present 
value of litigation expenses), plus the costs of settlement. The defend­
ant's maximum offer is equal to the expected cost of a losing judg­
ment times the probability of the plaintiff's winning, minus the settle­
ment costs. It therefore seems likely that a reduction of litigation costs 
would decrease the defendant's maximum offer and increase the plain­
tiff's minimum offer, making it less likely that the parties will settle. 

Posner, An Economic Approach to Legal Procedure and iudicial 
Administration, 2 J. LEGAL STUDIES 399, 418 (1973). 

11. See Caplovitz, supra note 5 and Galanter, supra note 8. 
12. See page 17 supra and pages 75-76 infra. 
13. See Chapter V, infra. 
14. See pages 26-27 supra. 
15. See pages 27-28 supra. 
16. See page 27 supra. 
17. See Chapter IV, infra. 
18. See pages 41-42 infra. 
19. See pages 27-28 supra. 
20. See Caplovitz, supra note 5, and Galanter, supra note 8, for 

discussion of the advantages that credit institutions already enjoy vis­
a-vis their debtors. 

21. See Caplovitz, supra note 5. 
22. See page 33 infra. 
23. This mechanism has existed in one form or another in Britain for 

over a century and a half. During the first 100 years after authorization, 
the fact of payment into court was required to be pleaded, but it was not 
disclosed to the jury. As of 1933. the payment into court no longer 
needed to be revealed until after the trial of liability and damages. 
Zander, Michael, Is the English Payment-Into-Court Rule Worth Copy­
ing? Paper prepared for Access to Justice Colloquium at the Max 
Planck Institute, Hamburg, July 1976 at 2 (mimeo, 1976) [hereinafter 
Zander], 

24. Id. at 11. 
25. The Statute of Gloucester in 1275 was the first statute to award 

costs to the plaintiff. See Goodhart, Costs, 38 YALE U. 849 (1929) 
for a history of the development of costs. 
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26. This is one of the provisions of the payment-in to-court proce­
dures found in Rules of the Supreme Court, Order 22. In one case, 
Findlay v. Railway Executive [1950] 2 All. E.R. 969, a plaintiff who 
won her case but received less than the amount paid in Uudgment was 
£867, payment-in was £920) was given her costs in accordance with the 
traditional English rule. But the case was overturned, requiring plaintiff 
to pay her own and the defendant's costs according to the payment-in 
provisions. The court stated: ., 

... the hardship on the plaintiff has. to be we~g~ed agrunst 
the disadvantages which would ensue If the plamtiffs gener­
ally who have been offered reasonable compensation were 
allowed to go to trial and run up costs with impun ity. 

Zander, supra note 23, at l. 
27. Zander, supra note 23, at 11. 
28. Id. at 52. One study by Zander revealed that the average damage 

claim was for only £1,706, while the average cost for one side's 
lawyers was £1,027. Thus, in small cases (which are quite frequent 
since the average claim is under £2,000), obligations in costs due to 
failure to accept the payment-in may exceed the damage award. The 
situation is even more exacerbated when a case goes on appeal and the 
damages are reduced to an amount below defendant's payment-in, 
because the plaintiff would then have to pay his own costs (including 
lawyers' fees for the appeal), as well as defendant's costs from the time 
of payment-in. The fees here are even more likely to exceed the 
reduced amount of damages. Id. at 59. 

29. See id. at 51-52. 
30. See page 29 supra. 
31. The Michigan Mediation Plan, a court-annexed program, has 

been operating in Wayne County Michigan since 1971. See Miller, 
Mediation in Michigan, 56 JUDICATURE 290 (1973). 

32. Id. 
33. This sort of settlement incentive has sometimes been criticized 

for encouraging insurance companies to be so liberal that they make too 
many errors and thus raise premium costs very substantially. See 
Statement of Herbert Wells, Chief Product Research Specialist, Farm­
ers Insurance Companies, Hearings, Before the Senate Committee on 
the Judiciary on No-Fault Insurance, S. 354, 93rd. Congo 1st and 2nd 
Sess. at 428 (1975). 

34. N.Y. INS. LAW section 675 (1) (McKinney 1975-76 Supp.). 
35. Note also that the claimant may force the insurance carrier into 

binding arbitration to resolve disputes concerning first-party benefits. 
N. Y. INS. LAW, section 675 (2) (McKinney 1975-76 Supp.). This 
has the added effect of maintaining no-fault's impact in reducing court 
workload. See E. JOHNSON, JR., V. KANTOR, AND E. 
SCHWARTZ, OUTSIDE THE COURTS: A SURVEY OF DIVER­
SION ALTERNATIVES IN CIVIL CASES (National Center for State 
Courts, 1975). 

36. See pages 28-29 supra. 

37. For further discussi~n of the effects of no-fault auto insurance in 
reducing litigation see Bovbjerg, The Impact of No-Fault AUlo Insur­
alice on Massachusetts Courts, 11 NEW ENG. L. REV. 325 (1976); 
'Yidiss, Accident Victims Under No-Fault Automobile Insurance: A 
A',.<lsachusettsSurvey, 61 IOWA L. REV. 1 (1975), Clark and Water­
son, Vo:Fault In Delaware, 6 RUTGERS-CAMDEN L. J. 225 (1974); 
Little, No-Fault Auto Reparation in Florida: An Empirical examina­
tion of Some of Its Effects, 9 U. MICHJ. LAW REFORM 1 (1975). 

38. Thus, if the plaintiff offered to accept as little as $2,500 and the 
defendant offered to pay as much as $3,000, the decision-maker would 
declare a settlement at $2, 750-the plaintiff receiving $250 more than 
the minimum acceptable and the defendant paying out $250 less than 
the maximum he was willing to part with. To further encourage early 
generous settlement offers from both sides of a controversy, a third 
party forum might pay a bonus to both disputants when their proposals 
overlapped. 
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39. To illustrate the calculations that might follow a trial, assume a 
jury verdict of $50,000. 

Plainlifrs Variance From 
Offers VerdicI Tillle·Factor Penalt)' 

First $100.000 550.000 10:<- $5.000 
Second 75.000 25.000 7% 1.650 
Final 60.000 10.000 5% 500 

PLAINTIFF'S TOTAL PENALTY $7.150 

First 
Second 
Third 

Defendant's 
Offers 

25.000 
30.000 
40.000 

Variance From 
Verdict 

25.000 
20.000 
10.000 

Time·Factor 

10% 

7% 
5% 

Penalty 

2.500 
1.400 

500 

DEFENDANT'S TOTAL PENALTY 4,400 

40. See page 40 supra. In the example in footnote 39, the plaintiff 
would be required to pay the defendant $2,750 (or altematively the 
defendant could deduct that sum from the damages he must pay the 
plaintiff). 

41. See page 26 supra. 
42. See pages 27-28 supra. 
43. See pages 30-31 supra. 
44. See page 28 supra. 
45. For a discussion of many of the subtler forms of bargaining 

power disparity, see Galanter, supra note 5. 
46. To illustrate, consider any institutional litigant confronting 100 

individual opponents in separate cases filed with a forum operating 
under rules which shift 20 percent of the final award from the disputant 
whose offer was further from that award to the disputant who was 
closer. For reasons explored earlier (see note supra), this penalty­
reward configuration will motivate the individual litigants to accept 
offers much less favorable than the third party forum is likely to award. 
Realizing this, the institutional litigant may hold out for terms averag­
ing 25 percent less generous than it predicts the awards would be. If in 
90 percent of the cases, this hard-bargaining position resulted in settle­
ments on such terms (as it might well), the institutional litigant would 
fare better than if it offered terms at or near the predicted third party 
award in all ca~es. The 10 percent of cases in which it had to pay the 20 
percent penalty would be more than offset by the 90 percent of cases in 
which it achieved a 25 percent better settlement than the third party 
would have granted. 

It probably can be anticipated that a rational institutional litigant will 
seek to arrive at a settlement offer policy which will optimize its net 
results across its entire caseload as opposed to minimizing the chances 
of incurring a penalty in a given case. The average offer should be set at 
a level which will yield the maximum difference between average 
savings below third party awards times the number of cases settled 
versus amount of penalty times number of cases in which penalty is 
incurred. At some point, of course, the institutional litigant's average 
offer will reach a level where it is being turned down by enough 
individual opponents that the resultant litigation and penalties begin to 
diminish lhe savings experienced in those cases being settled. 

47. See pages 30-33 supra. 
48. In this instance, we are defining misallocation to embrace any 

distribution which places most of the burden on one class of disputants 
even though that class may have a capacity to absorb or redistribute 
s!lch a risk. See page 27 supra. 

49. See pages 30-31 supra. 
50. In England, the pressures are somewhat more balanced than 

would be true if a "payment-into-court" procedure were transplanted 
to the U.S. Under the rule applying to all litigation in England, the 
prevailing party is entitled to have his costs paid by the losing party. In 
most personal injury litigation, the plaintiff will be awarded at least 



so. (ConL) some damages and thus wiII be entitled to his costs from 
the defendant as well. Thus, when a payment into court system is 
superimposed overthe ordinary rules, it means that the plaintiffwill have 
his costs paid by the defendant if he obtains a verdict in excess of the 
payment-into-court, but will be responsible for the defendant's costs if 
he fails. However, in the United States, the loser does not pay the 
winner's costs. Hence, a payment-into-court system would only put 
pressure on the plaintiff since the defendant need not fear that ordinary 
rules would make him responsible for the plaintiff's costs should the 
latter obtain a verdict in excess of the payment-into-court. 

S!. See Zander, Costs of Litigation-A Study in the Queen's Bench 
Division, LAW SOCIETY'S GAZETTE (June 2S, I97S). Some of the 
statistics are reported in Zander, supra note 23. 

S2. Zander, supra note 23, at 74. 
53. /d. at7. 
54. See 12 supra. 
55. It is interesting to note the types of in~,itutions and individuals 

frequently involved in litigation. Caplovitz, for example, has studied 
characteristics of creditors and debtors in the context of defaults. He 
found that: 

The majority of these debtors were living on incomes below 
those considered adequate for families in major urban centers 
.... [They] were disproportionately recruited from the 

lower blue collar occupations ... they were much more 
likely out of work, and ... their educational attainment was 
lower .... Perhaps the most significant finding conctrning 
the social characteristics of those in default was the discovery 
that the great majority are members of minority groups 
(blacks and Puerto Ricans .... ) 

Caplovitz, supra, n. 5 at 24-25. Creditors, on the other hand, were 
lending agencies such as small loan companies and banks, and sellers, 
primarily direct sellers, auto dealers, and low-income retailers. [d. at 
31, 33. 

In another totally different context, we find that numerous suits, for 
example in small claims courts, are between individual tenants and 
institutional or wealthy individual landlords. Cf. SMALL CLAIMS 
STUDY GROUP LITTLE INJUSTICES, SMALL CLAIMS COURTS 
AND THE AMERICAN CONSUMER 152-1S4 (1972). 

Another common example of individual vs. institution is the typical 
personal injury case involving an individual injured party against one or 
more multi-million dollar insurance companies. 

37 



CHAPTER IV. THE AUTOMATIC TRANSFER STRATEGY: 
MEASURES WHICH REDUCE THE NEED TO DETERMINE 

ELIGIBILITY FOR THIRD PARTY INTERVENTION 
Even when a two party settlement is impossible, it is 

not inevitable that a contested hearing must be held in the 
third party forum before the latter decides to intervene. 
There are dispute processing strategies which seek to 
eliminate the necessity of a contested eligibility determi­
nation proceeding in a high percentage of the disputes 
resolved. These measures are summarized under D on 
the chart at page 11 supra. As can be observed, the 
underlying premise is that in some circumstances it may 
be feasible to insure the validity of the moving party's 
request for intervention by means short of a contested 
hearing between the moving party and the responding 
party. In this chapter we first examine several existing 
and possible procedures exemplifying this approach and 
then attempt to iden tify those classes of disputes in which 
measures of this general type might be appropriate. 

A. Examples of Procedures Which Grant the 
Moving Party's Request Without a Con­
tested Eligibility Determination 

It is fairly obvious that were it possible to assume the 
objective truth of the eligibility claims of the moving 
party in every case, it seldom would be necessary to 
convene a contested decision-making proceeding to de­
termine whether a third party should intervene. With 
some significant exceptions, generally involving subjec­
tive influences on perception, 1 such proceedings are an 
essential step in the dispute resolving process only be­
cause of doubts about the honesty, accuracy, and com­
pleteness of the moving party's recitation of the facts 
relevant to eligibility. Throughout history, it has seemed 
unjust to compel the holder of the moving party's 
objective-generally an individual-to hand over the 
property or other objective sought by the moving party 
without the opportunity first to test the objective truth of 
the allegations of eligibility in some sort of hearing. In 
contemplating a departure from this traditional approach, 
it is not surprising to find the sub-categories of our 
typology breaking down along lines reflecting alternative 
means of motivating the moving party to tell the com­
plete and, as nearly as possible, the objective truth ir. his 
application for third party intervention. 
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I. Measures relying solely on moral sanctions and 
normal civil (and crimina/) penalties to discourage er­
roneolls eligibility declarations. There presently exist a 
few civil and even criminal disincentives to the filing of 
false eligibility claims. The civil remedies-abuse of 
process,2 malicious prosecution,3 and the like 4-can be 
invoked by the individual or i'nstitution who is the source 
of the moving party's objective. However, it should be 
stressed these remedies generally are only sought after 
the objective has been transferred involuntari ly from the 
source to the moving party. Furthermore, bringing such 
an action is attended by the usual expenses of litigation. s 

The criminal sanctions, chiefly perjury-type offenses,6 
are subject to the usual problems of a political/policy 
screen.7 

Because of the obvious limitations of the existing 
scheme of civil and criminal sanctions, it seems doubtful 
that they provide a sufficient disincentive to the filing of 
faulty claims to justify abolishing contested eligibility 
hearings in certain classes of disputes. On the other 
hand, it should be noted that some automobile insurance 
companies have seen fit to take an analogouf. step. They 
offer policy-holders automatic injury compensation sole­
lyon the basis of a written declaration of eligibility. 8 

Admittedly, there is a relatively low ceiling on the sums 
available on such terms, and the policyholder must sur­
render his right to proceed through the courts for further 
compensation. 9 Nevertheless, it is apparent that some 
well-informed and thoughtful institutions have analyzed 
the costs and benefits of the litigation process and deter­
mined that it is more sensible to honor the unverified 
respresentations of their claimants in relatively minor 
cases than to subject these allegations to the expense of 
close scrutiny and the possibility of a contested proceed­
ing. 

It is not absolutely clear what factors these insurance 
companies expect will discourage false claims. They 
may well be counting on the basic honesty of the general 
population or perhaps the embarrassment (and moral 
gUilt) that would be felt by anyone found to have lied 
even though no civil or criminal penalties were imposed. 
The potential loss of insurance coverage and even in-



surabiIity may likewise be present in the mind of any 
policyholder tempted to make false representations. Or 
the insurance companies may calculate that they can 
absorb a fairly high rate of false claims and still experi­
ence a net reduction in costs when compared with the 
expense of investigating all claims and contesting 
some. 10 

The insurance company example, of course, does not 
constitute a dispute resolution alternative, as such. It 
represents a two-party settlement policy that one set of 
responding parties has elected to foIIow voluntarily in a 
certain category of disputes with a certain class of mov­
ing parties. The third-party resolution system is not al­
tered in any way. Nor is the automatic settlement policy 
itself mandated by the state. Yet the existence and con­
tours of this policy suggests a possible model for a 
dispute resolution alternative predicated on the same sort 
of moral and legal sanctions upon which the insurance 
company plan relies. 

In bare outline, the theoretical model might appear as 
follows. A court or other dispute-resolving forum would 
be available to intervene on behalf of moving parties on 
special terms in certain categories of dispute. For reasons 
to !::~ explored later,l1 those disputes probably should be 
confined to those in which the responding party is a fairly 
sizable institution and the objective sought (or at least 
that portion of it which is attainable through the special 
machinery) is relatively modest. In such disputes, the 
moving party need only submit a sworn statement, writ­
ten or possibly even oral, subject to the penalties of 
perjury and reciting facts which satisfy the eligibility 
criteria set forth in the applicable laws. Assuming the 
sworn statement, if accepted as true, meets the appli­
cable eligibility standards, the third party would utilize 
the powers at its disposal 12 to obtain the objective for 
the moving party. No representations would be solicited 
or accepted from the responding party, at least at this 
stage, nor would any hearing be required. (The require­
ment of an ex parte hearing would mark only a slight and 
probably not very consequential variation on the basic 
mode\.) 

Beyond the inherent moral sanctions against uttering 
falsehoods, especially under oath and for the purpose of 
attaining an economic benefit, this system would depend 
largely upon the responding parties, themselves, to 
police compliance. Where the latter's own investigation 
revealed the moving party had submitted a false claim of 
eligibility, the responding party would be encouraged to 
file a legal complaint with the court or other forum. It 
might even be feasible to reduce litigation costs sharply 
in such cases. Beyond that, it probably would be desir­
able to create a new statutory cause of action with a 
special sliding scale of civil violations and remedies 

corresponding to the nature of the deficiency in the mov­
ing party's allegation. 13 Otherwise errors, short of per­
jury or abuse of process, are likely to creep into sworn 
declarations of moving parties. The savings in dispute 
resolution expense derived from the utilization of such a 
system might even justify employment of a special gov­
ernmental prosecution unit which would be charged with 
the responsibility of handling claims lodged by respond­
ing parties against moving parties for criminal perjury 
(and like offenses) committed in the sworn repre­
sentations through which they obtained automatic com­
pensation. 

2. Measures relying upon systematic audits of a sam­
ple of declarations and accompanying civil and criminal 
penalties to discourage erroneous eligibility declara­
tions. Measures which depend upon responding parties 
to police the authenticity of eligibility declarations prob­
ably have relatively limited application. A weIl­
structured experiment might prove otherwise-possibly 
by demonstrating that moral constraint., alone suffice to 
keep the vast majority of the populace in line. But the 
infrequent invocation of civil or criminal penalties pur­
suant to ad hoc complaints from an amorphous collection 
of responding parties does not appear to be calculated to 
create a reliable or significant deterrent for those not 
persuaded by the moral considerations. Nevertheless, a 
more convincing disincentive is available-one with a 
long history of insuring honesty in citizen dealings with 
government. 

Probably the most critical governmental function 
which has been turned over to this form of deterrent is 
income tax collection. In the United States, every tax­
payer files a written declaration of his income, deduc­
tions, and taxes due. Rather than require a hearing with 
each and every taxpayer at which he is expected to verify 
the figures supplied, the government conducts audits of a 
limited sample of returns. 14 The selection is made par­
tially on the basis of factors suggesting a probability of 
error and partially on a principle of pure chance. 15 If an 
audit turns up serious, though unintentional errors, the 
taxpayer may be liable for civil penalties, and for inten­
tionally false statements will face criminal prosecution. 16 

It is the prospect of audit and possible civil and criminal 
sanctions which is counted on to persuade the vast major­
ity of the tax-paying public to file honest and complete 
returns. Using this system, the tax authorities in the 
United States annually collect over 100 billion dollars 17 

at an enforcement cost of 500 million dollars. i8 Though 
costing less than 0.25 percent of taxes collected, the 
deterrent effect of these systematic audits has proved 
sufficient to secure essentially honest and accurate re­
turns in an estimated 40 percent and maybe even more of 
the cases. i9 Although obviously the compliance rate 
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could be raised to 100 percent by auditing all returns­
the substantive equi valent of a contested hearing in every 
case-the increased enforcement cost would be scarcely 
justified. 

An analogous system was inaugurated in some U.S. 
jurisdictions for administering applications for welfare 
assistance in the 1960's.20 Rather than investigating each 
application individually and ascertain ing the accuracy 
and completeness of the information supplied, the au­
thorities accepted the allegations as sufficient. 21 Welfare 
payments were commenced immediately and solely on 
the basis of the applicant's unverified declaration. How­
ever, investigators from the welfare department con­
ducted "audits" of a sample of recipients after these 
payments had commenced. The investigations could 
culminate in criminal prosecutions if they unc.)Vered 
false statements in the original welfare application. 22 

This "welfare by declaration" system stirred up con­
troversy (as does nearly everything in the welfare field) 
in the United States. In any event, the approach had to be 
abandoned when the federal government began refusing 
reimbursement to states for welfare payments made to 
recipients later found to have been ineligible. 23 

At this time, the application of this principle to third 
party dispute resolution lies in the mists of theory and 
conjecture. Yet it does show enough promise in enough 
categories of dispute to merit further discussion. 

Professor Maurice Rosenberg has suggested the crea­
tion of an institution which embodies this basic 
approach. This institution, termed a "department of eco­
nomic justice," is designed to resolve modest consumer 
claims. 2~ The department is envisioned as an adm1l1istra­
tive agency supervising a compensation fund composed 
of taxes levied on commercial enterprises. 25 Consumers 
would be entitled to payments out of this fund up to the 
modest limit of $200 solely on the basis of a sworn 
declaration about the injury they suffered in the mar­
ketplace. 26 As in the income tax and welfare examples 
given above, the deterrent to improper claims lies in a 
systematic spot-check audit of a sample of the sworn 
declarations. Once again civil or criminal sanctions 
could be imposed on any consumer found to have pre­
sented a faulty affidavit. 27 

The rationale for this non-traditional approach is that 
the normal system of contested third-party hearings, no 
matter how simplified, is too expensive, especially in the 
light of the small sums involved.28 Clearly, accessibility 
is maximized for the consumer who suffers some wrong 
at the hands of a commercial enterprise. It is unnecessary 
to collect documentary and testimonial evidence or to 
hire someone to do so; it is unnecessary to employ a 
lawyer or other representative to present the case before 
some tribunal. Rather, it is enough simply to complete a 
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sworn declaration describing the essential facts of the 
situation at the local office of the "department of eco­
nomic justice." Shortly thereafter, the consumer re­
ceives a government check compensating him for the 
damages he sustained. Assuming fraud is rare, the ex­
pense is minimal-both for the consumer and govern­
men t. 

The same sort of institutional arrangement has appeal 
for other classes of disputes not envisioned in Professor 
Rosenberg's proposal. Re-designed courts or newly­
created administrative agencies could be empowered to 
grant compensation for injuries sustained in accidents or 
for other losses on the basis of sworn declarations of 
eligibility. The payments could come from a government 
fund under the direct control of the court or agency. Or 
alternatively, the compensation could come from private 
insurance or a fund collected from commercial enter­
prises. The critical point is that the third party-the COUlt 

or administrative agency-would intervene to compel a 
transfer of funds to the individual suffering the loss after 
receiving a declaration reciting sufficient facts to indicate 
his eligibility for compensation. This automatic compen­
sation feature would be coupled with a system of disin­
centives predicated on systematic audits of a percentage 
of applicants. A special array of statutory civil and crim­
inal penalties would await anyone whose audit revealed 
an erroneous or fraudulent application. The audits could 
be conducted by an investigative division serving as an 
integral arm of the court or administrative agency or as 
an assigned responsibility of some other investigative 
force, such as a separate division of the police or of the 
state revenue investigation body. 

There is no inherent reason this sort of institution 
could not be employed to handle a full range of disputes 
in which the moving party's primary objective is 
economic compensation. 29 Assuming it worked for con­
sumer disputes, the basic approach embodied in Rosen­
berg's department of economic justice should be appli­
cable to other claims-whether they were based on 
theories of contract, tort or property and whether they 
arose out of automobile accidents, the employment rela­
tion, etc. 

One possible situation in which Rosenberg's approach 
might be applied is a comprehensive accident compensa­
tion scheme such as New Zealand inaugurated in 1974. 30 

Such a scheme is characterized by a unified government 
fund under the direct control of a government-established 
administrative body.3! At present, applications for com­
pensation under this plan are resolved through a process 
in which the administrative body combines the functions 
of "third party" and "responding party." Decisions are 
made only after individual cases are investigated and 
considered in the traditional format of a contested pro-



ceeding. 32 With the nearly complete control exercised by 
the compensation commission and the self-contained na­
ture of such a scheme, it should be relatively easy to 
convert to an automatic compensation system enforced 
by spot-check audits and the accompanying deterrent of 
civil and criminal sanctions, at least on an experimental 
basis. Assuming the disincentives worked, this would 
combine the most comprehensive and efficient method of 
assembling a compensation fund with the simplest and 
least expensive system of distributing that fund among 
the injured. 

An even more far-reaching and speculative combina­
tion is suggested by the increasing recognition that the 
income tax system can be used to make affirmative 
payments to as well as extract levies from the citizenry. 
Often termed a "negative income tax," such proposals 
generally have been conceived as a means of income 
redistribution to substitute for the allegedly more cum­
bersome and inefficient welfare system. 33 As usually 
presented, all income-expending units would be ex­
pected to file a declaration of income received during the 
previous year. From those whose earnings exceeded a 
certain level (calculated with reference to the number of 
individuals in the family), the ordinary taxes would be 
due and owing. But for those whose declared income fell 
below the specified amount, checks would be issued to 
make up the difference between earnings and the figure 
considered essential to sustain a minimal standard of 
Jiving.34 

Once one accepts the notion of assigning the income 
redistribution function to the Internal Revenue Service, it 
becomes interesting to contemplate the Agency's possi­
ble role as a vehicle for administering loss compensation. 
If upwards of 30 billion dollars in annual payments can 
be made solely on the basis of sworn declarations con­
cerning the declarer's economic position 35 (with, of 
course, the usual deterrents against faulty representa­
tions), it is not out of the question that such a system 
could be used to distribute the smaller sums involved in 
compensating personal injuries or even other losses sus­
tained by individuals. 36 

Of course, as is true of other phases of the income tax 
return, these loss compensation items would be subject 
to audit on a spot-check basis. Unsubstantiated claims 
would subject the claimant to civil penalties and inten­
tionally false claims to criminal liability . Thus, the same 
deterrents which have maintained the integrity of the tax 
collection function and are counted on by proponents of a 
"negative tax" income redistribution scheme, presuma­
bly would operate to insure that compensation payments 
were properly distributed. 

The economic advantages of using the internal reve­
nue system to accomplish the loss redistribution tasks are 

considerable. In contrast to the 56 percent which the 
traditional fault liability system syphons off from the 
compensation pool 37 and even the substantially reduced 
administrative costs which a no-fault sys'tem migftt re­
quire,38 the tax declaration-audit system used by the tax 
authorities takes only 0.25 percent. 39 Moreover, the 
Internal Revenue Service represents a large, experienced 
investigative apparatus already possessing a full panoply 
of statutory sanctions, computers, and the like. Thus, it 
is better equipped to obtain a high rate of compliance 
than would the new and comparative small investigative 
force which likely would be assigned this responsibility 
in some statewide loss compensation agency or re­
designed court. (See page 40 supra.) On the other hand, 
the underlying premise that this loss compensation task 
would be handed over from state governments to the 
federal government raises its own political problems in 
the American context. 

It is clear that many practical and theoretical questions 
would have to be confronted and resolved before con­
signing the loss compensation responsibility (or even a 
significant part of that responsibility) to the internal rev­
enue system. This possibility is included in this report 
not as a proposal but as a potential, logical extension of 
the more modest suggestion previously offered by Pro­
fessor Rosenberg. Only if some of the underlying as­
sumptions about human nature (see pages 43-44, infra) 
were proved out through some less grandiose reforms 
and experiments would an IRS-operated loss compensa­
tion scheme become a realistic alternative. 

3. Measures relying 011 responding party's right to 
demal/d a hearing (after the objective is transferred) to 
discourage erroneous eligibility declarations. We now 
move to a set of dispute-processing measures which fall 
at the margin of the principle considered in this chapter. 
Unlike the measures discussed earlier, they delay rather 
than eliminate the responding party's right to a contested 
hearing over the moving party's eligibility for a third 
party intervention. However, since that right normally 
becomes available only after the intervention has taken 
place and the objective has been transferred into the 
hands of the moving party, the practical effect is often 
the same. 

The most prevalent manifestation of this category of 
dispute resolution measure appears in the debt collection 
field. In one form or another, under one name or the 
otlier, most countries have created special procedures for 
the creditor class. Under most of these provisions, the 
creditor merely files an ex parte appiication with the 
court asking for relief. That relief may be a garnishment 
of the alleged debtor's wages,40 the repossession of the 
debtor's automobile,41 or attachment of the debtor's real 
or personal property. 42 Without a contested hearing of 

41 



any sort, the court then orders the transfer of the money 
or property to the creditor. Ordinari.ly> the debtor's only 
recourse is to demand a hearing about. the merits of the 
creditor's application after the transfer has been effected 
and often only after the debtor posts a bond. 43 Such a 
hearing will mean the debtor must absorb the investiga­
tion and presentation expenses usually associated with a 
litigation event. 

Obviously, these measures tend to make relief more 
accessible to creditors at the price of reducing the secu­
rity of the debtor's property rights-a problem rendered 
more acute by the normal disparity between the eco­
nomic position of creditors and debtors. However, it also 
appears possible to turn these same techniques to the 
service of other classes of disputants. For example, it is 
possible to conceive a special procedure to benefit con­
sumers. If a product became defective or some other 
compensable grievance were experienced, the affected 
consumer would merely make application to a court or 
other designated forum. His sworn declaration would 
then be examined merely to ascertain whether it recited 
facts suffident to establish eligibility for relief. If it did, 
then the consumer would receive his compensation, 
probably out of a special fund comprised of general tax 
revenues or special assessments extracted frommanufac­
turers or retailers. At this point, thf~ relevant merchant or 
possibly the management of the compensation fund 
would receive notice of the consumer's complaint and 
the payment made to him. A challenge could be filed, 
and a contested hearing could take place. If the commer­
cial enterprise prevailed, the consumer would be com­
pelled to return his compensation. But in the meantime, 
like the creditor in a garnishment proceeding, the con­
sumer would have obtained his objective at minimal 
cost, and the balance of advantage in all probability 
would have become his. 

An accident compensation plan could be composed 
along the same lines. The insurance fund, whether 
assembled from private insurance premiums or tax reve­
nues, could make disbursements to a claimant auto­
maticaliy in response to the latter's sworn declaration 
about the accident and the injuries sustained. The private 
insurers or fund managers would then be entitled to a 
contested hearing to compel return of all or part of the 
compensation. Thus, the individual claimant would not 
be subjected to the expense and delays of a contested 
proceeding in order to obtain compensation for his los­
ses. That would be his, easily and expeditiously, merely 
by presenting a sworn application with the appropriate 
dispute-resolving body. The burden of initiating a con­
tested proceeding would rest with the institutional party. 
Yet the threat of such a proceeding might be sufficient to 
deter an individual from filing a faulty application. 44 
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B. Factors Determining in Which Classes of 
Disputes These Strategies Are Appropri­
ate 

In many senses, this set of dispute resolution measures 
is the most drastic, breaking sharply from traditional 
concepts of due process. After all, the responding party 
is de~.t'ived of his property or rights without a hearing or 
in many situations without even the opportunity to ask 
for one. He awakens one morning to find out that some­
thing he possessed has been transferred to someone else. 
If he wants it back, he must invest in an investigation to 
fino out whether the somebody else had a sound claim. 
Then, depending upon the procedure involved, his only 
resort may be a separate suit for abuse of process (or 
some similar cause of action),"5 a complaint to the pros­
ecutor about his opponent's criminal perjury;lf; or to 
some special investigative bureau (which might disre­
gard his pleas because of their own priority for random 
audits) 47 or a demand for a hearing at which he probably 
must expend substantial sums to establish there was no 
valid basis for taking his property or other rights in the 
first place. 48 (Moreover, if he is short of funds, the last 
alternative is not realistically available.) 

. Before becoming carried away with the Kafkaesque 
tone of the foregoing scenario, it probably is well to 
recall that an equally compelling portrait can be drawn 
on the other side-the plight of the man too poor and too 
weak to assert his rights to something held-improperly 
and illegally-by another. His sole recourse is to initiate 
a lawsuit he cannot afford. Possibly his dilemma is as 
deserving of sympathy as the individual who awakens to 
learn something he mayor may not have a right to 
possess has been handed over to another. 

As a statistical matter, it remains an open question as 
to which system would produce the most injustice and 
the greatest maldistribution of rights and property: the 
present one which ordinarily allows those in possession 
to maintain that position until a contested proceeding has 
established another's superior claim; or, in contrast, a 
system which, in all disputes, would shift possession to 
anyone willing, in good conscience, to assert his rights 
against the possessor, subject, of course, to a contested 
hearing should the latter elect to challenge. We need not, 
however, confront this question in these universal terms. 
It is possible to isolate factors which diminish the proba­
bility the automatic transfer strategy will produce a sig­
nificant proportion of improper transfers and moderate 
the consequences of such errors when they do occur. 

The most relevant of these factors appear to be: The 
relative value of the moving party's objective; the rela­
tive significance of the sanctions meted out for filing a 
false or questionable application; the perceived risk the 
sanctions will be inflicted; the relative cost of the deter-



rence mechanism; the relative cost of investigating and 
deciding the merits of the average claim; and the re­
sponding party's relative capacity to absorb or redistrib­
ute the risk of an erroneous eligibility application. 

1. The relative value of the moving party's objective. 
It seems reasonable to assume that the intrinsic economic 
value of the subject matter of the dispute constitutes a 
relevant consideration in two senses. If it is large, the 
temptation to file a false or questionable application in 
order to obtain possession will become irresistible to 
many more individuals, irrespective of the risk. Sec­
ondly, as the value of the subject matter increases so 
does the injury felt by the responding party when he 
awakens to find it transferred to another. Thus, the 
chances of an erroneous transfer and the consequences of 
that error preslJ'mably are both linked to the relative 
significance of the moving party's objective. 

2. The relative severity of the sanctions meted out for 
jiliilg a fraudlllellt or erroneous application. It further 
seems reasonable to assume that an individual with an 
inkling to apply for an automatic transfer to which he is 
not entitled will normally balance what he stands to lose 
if found out. The more threatening the penalty, the more 
persuasive the deterrent against improper applications 
and erroneous transfers. 

At the outset, it seems reasonable to predict that the 
potential criminal and civil sanctions that accompany the 
measures considered at IA and IE above 49 will be more 
powerful disincentives than the mere restitution of the 
objective contemplated in the final set of strategies. 50 

However, there is a complication in designing an effec­
tive scheme of penalties. It is not merely the intentionally 
false statement that must be discouraged (a compara­
tively easy assignment for the criminal law), but also the 
careless overstatement and especially the error of omis­
sion. For example, if the presence of fact "a" is suffi­
cient to justify a transfer, but the presence of fact "b" 
nullifies that justification, the moving party probably 
should be "punished" in some way for omitting fact 
"b" from his sworn application, if he knew (or possibly 
even if he should have known) of its existence. This 
suggests that the schedule of penalties would have to be 
comprehensive and scaled to cover a multiplicity of sins, 
including a number that are more appropriately dealt 
with through civil, rather than criminal sanctions. Not 
that this is an insurmountable task. It has been ac­
complished quite successfully in the context of income 
tax enforcement. 51 

3. The perceived risk the sanctions will be inflicted if 
afralldlllellt or erroneous application is filed. It is nearly 
an axiom of law enforcement that the certainty of 
punishment is a greater deterrent than its severity. 
Whether this can be proved empirically or not, this 
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commonsensical statement certainly highlights the sig­
nificance of this particular element in the equation. Pre­
sumably, the greater the risk that a fraud or error will be 
detected and the consequent sanctions applied, 52 the 
more potent the deterrent against the filing of false or 
erroneous applications for automatic transfer. 

4. The relative cost of the deterrence mechanism. 
Under the strategies described in section IE, the objec­
tive risk of puni!thment is subject to deliberate manipUla­
tion. Since the deterrent function is assigned to 
government, the latter can alter its policies to devote 
more or less energies to the detection and discourage­
ment vf faulty applications. With more investigative re­
sources committed to this task a larger sample of claims 
can be probed. For those tempted to file fraudulent or 
careless affidavits, this escalates the chances of being 
found out. Assuming this heightened risk is communi­
cated effectively to the general public, the objective risk 
will be translated into a perceived risk and a more effec­
tive deterrent, thereby lowering the incidence of fraudu­
lent or erroneous applications for automatic transfer. 53 

Of course, every increment in resources allocated to 
the deterrent function raises the comparative cost of this 
alternative as compared with the traditional contested 
proceeding. At some point the deterrence expense could 
exceed the many costs of operating a system of contested 
proceedings. 54 If this level of expenditures were neces­
sary to maintain a tolerable proportion of honest and 
accurate applications, then the automatic transfer alterna­
tive no longer would be appealing in economic terms. 

Though much less expensive for government, the 
other deterrence mechanisms discussed in this chapter 55 

are more costly for the class of responding parties. 
Moreover, relying as they do on individual initiative, 
these measures are less subject to deliberate societal 
control. Certainly, fine tuning of risk and cost is out of 
the question. On the other hand, it is not impossible that 
the actual and perceived risk of detection wiII be even 
greater. The responding parties ordinarily have a 
stronger motive to investigate than does a government 
investigative force. More important, they often already 
possess or have easy access to information suggesting 
whether particular applications appear suspect. Large 
institutions, in particular, with their banks of computers, 
detailed records, and the like normally are in a position 
to readily screen transfers that have been ordered against 
them and detect those which seem to involve potential 
fraud or mis-statement. 56 

5. The relative cost of a third part)' resolution of the 
average displlfe. In later chapters, we will catalogue 
many of the costs associated with a contested proceeding 
in the typical third party forum. 57 For both disputants 
and for the government, there are functions assigned-
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often very expensive ones-in the fact investigation, 
criteria ascertainment, and decision-making phases. 
When totalled, these expenditures frequently exceed the 
economic value of the subject matter of the dispute 
especially in the lower ranges. 58 Even when the bulk of 
such controversies are settled through negotiations be­
tween the two parties, the ultimute cost of a third party 
resolution of those same disputes shupes the frequency 
and equity of compromise. 59 

In any event, as the total societal cost of a contested 
proceeding increases relative t.o the value of the subject 
matter of the dispute, the desirability of granting third 
party intervention without such a proceeding likewise 
increases. The reasons are at least twofold. First, there is 
the inhibitory effect of expensive hearings on potential 
moving parties. Confronted with a litigation outlay rep­
resenting a high percentage of what he hopes to gain, the 
average person normally will drop his claim, no matter 
how well grounded. Yet that same individual might be 
able to pursue his remedy if relief were possible without 
a contested eligibility determination. The second reason 
relates to the overall societal balance sheet. Thus, the 
total expense of resolving a given class of disputes may 
be reduced dramatically by substituting a dispute proc­
essing strategy which costs only u tiny percentage of the 
uverage value in dispute for a system that requires a 
much higher ratio of investment from the government, 
the disputants, and maybe others. 

6. Tile responding party's relative capacity to absorb 
or distribute a heightened risk of erroneolls eligibility 
applications. We have made a number of policy ussump­
tions thus far. The vulue of the subject mutter should fix 
the level of temptation. The severity of the sanctions and the 
perceived risk they will be imposed should establish 
the persuasiveness of the countervailing deterrent. And 
the ratio between these competing psychological forces 
should largely determine the frequency of erroneous ap­
plications, that is, the percentage of times moving parties 
file fraudulent or faulty claims (which under this set of 
strategies automatically results in an improper transfer). 
Whatever the ratio may be, moreover, it probably is 
reasonable to anticipate the frequency of error would be 
somewhut greuter under an automatic transfer system 
than is experienced when contested hearings are re­
quired. However, the significance of this higher fre­
quency of .!rror will depend largely upon an entirely 
different factor, the nature of the disputant who must 
bear the burden of errors committed by the dispute reso­
lution process. 

Clearly it is the responding party who ordinarily must 
bear any increment in the frequency of error attributable 
to fraudulent or faulty eligibility declarations. If the 
responding party is an individual, especially one of mod-
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est means, that burden can be disruptive, if not unbeara­
ble. To the ordinary economic misallocations occasioned 
by an erroneous claim must be added the secondllry 
costs,OO social as well as economic, which attend an error 
inflicted on un indiytdual unable to absorb or redistribute 

. it. These problems are readily appreciated from studies 
of the debt collection field. Individuals suffering the sort 
or economic loss which would be caused by an automatic 
transfer system frequently experience sickness, divorce, 
and employment difficulties. 61 

The implicutions are quite different, however, when 
the burden of error falls on a responding party who is in a 
position to absorb or redistribute it. For different rea­
sons, insurance companies, commercial enterprises, 
government, and even individuals who are continually 
involved in dispute resolution events of a similar charac­
ter fit this definition. 62 Where this error redistribution 
capacity exists, two important things happen. The sec­
ondary costs simply do not occur and thus may be re­
moved from the equation. Moreover, it becomes feasible 
and equitable (and less cold-blooded) to accept a 
heightened risk of error and contrast it with the expense 
of operating a more precise (but less accessible and 
expeditious) alternative, such as the traditional contested 
hearing in the third party forum. 

7. Evolving criteria for the selection of classes of 
displltes suitable for alllomCltic trollsfer. Assembling all 
the factors described above, it can be argued that an 
automatic transfer strategy should be substituted if its 
total costs (including and especially the error costs) are 
substantially lower than those associated with the more 
traditional system of prior contested proceedings. For a 
prior contested hearing, the essential costs are, first, the 
resollltion costs-those normally paid by the parties for 
fact investigation, criteria a~;:ertainment, and presenta­
tion to the decision-mak;ng forum coupled with the 
government's expenditures for operating the decision­
making forum (and any subsidies provided the disputants 
or other expenses absorbed by government.) Secondly, 
contested proceedings must account for their error costs, 
both primary and secondmy. An automatic transfer sys­
tem, on the other hand, relies on deterrence rather than a 
prior contested proceeding to maintain error costs at a 
manageable level. But the creation of a viable deterrent 
generates its own costs, borne in varying degrees by 
government and the disputants, and including the ex­
pense of investigating for error (in some percentage of 
transfer applications) and of applying sanctions upon 
those moving parties found to have committed error. 
Moreover, the automatic transfer system will experience 
its own error costs, both primary and secondary, usually 
dependent largely upon the relationship between the size 
of the objective which can be procured through a simple 



sworn declaration and the severity and likelihood of 
punishment for filing a faulty application. 63 

But beyond these relationships, there are two critical 
environmental factors, one tending to favor a system of 
prior contested hearings find the other an automatic trans­
fer system, whose pervasive influence must be fully 
appreciated. 

A category of disputes in which the average stakes are 
quite high can be anticipated to affect simultaneously 
several elements. Turning first to contested proceedings, 
resolution costs presumably will increase somewhat be­
cause both parties will invest more in the investigation 
and presentation of the case since they have more to gain 
or lose. Moreover, both primary and secondary error 
costs will increase, not because the proportion of errors 
will climb, but rather because the consequence of each 
error is more significant. The effects of high stakes cases on 
an automatic transfer strategy, however, are likely to be 
more profound. Primary and secondary error costs will 
increase not only because the consequence of each error 
is more significant economically but because the rate of 
error will tend to climb very substantially, possibly 
several-fold, since the temptation which must be deterred 
is linked to the amount at stake in the proceeding. Of 
course, with a considerably enlarged investment in de­
terrence, it may be feasible to maintain existing levels of 
error costs or at least inhibit a dramatic rise in such costs. 
However, that increased investment will be reflected as 
an increment in deterrence costs. At some point, a dollar 
invested in additional deterrence resources will cease to 
yield a dollar reduction in primary and secondary error 
costs. And probably long before that, deterrence costs 
will have risen sufficiently to make the automatic transfer 
strategy an uneconomic alternative as compared with the 
total costs of a system depending on prior contested 
hearings. 

The strains placed on an automatic transfer strategy 
by disputes with high average stakes find their match in 
the effects of another, in this case hidden, factor and its 

influence on prior contested hearings. That factor is the 
relative incidence of economic disparities between the 
average moving party and the average responding party. 
Where those disparities are significant, the chances that 
error will occur because of the requirement of a prior 
contested proceeding appreciate considerably. 64 Disad­
vantaged disputants can be expected to be overwhelmed 
by the superior lawyers and other litigation resources 
marshalled by their affluent opponents. 65 In many cases, 
they will simply surrender without a fight. This means 
the error costs, both primary and secondary, probably 
will assume major proportions, in fact, conceivably ex­
ceeding average resolution costs. 66 On the other hand, an 
automatic transfer strategy and its error costs will not 
necessarily respond in the same way to economic dis­
parities between the parties. Its errors occur when temp­
tation overcomes fear not when a decision-maker fails to 
learn the objective truth because the resources of one of 
the disputants overpower his opponent. Thus, depending 
upon the deterrence mechanism which is employed, the 
frequency and incidence of error may be largely inde­
pendent of the resource relationships between the dispu­
tants. Of course, if the responding party is expected to 
supply the deterrence 67 and that class is composed of 
economically disadvantaged disputants, then the deter­
rent itself may suffer because they lack the resources to 
investigate the transfer application and activate the de­
terrence machinery. As a consequence, the rate of elTor 
would probably increase. However, if the economically 
disadvantaged disputants are the moving parties in this 
category of litigation, then the deterrent remains intact 
since the affluent responding parties will be in a position 
to afford the necessary investigations, etc. And, of 
course, if the deterrent is government-operated,68 the 
existence of economic disparity between disputants ordi­
narily will not swell error costs since deterrence does not 
depend upon the capacity of responding parties to detect 
erroneous eligibility applications. 
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NOTES-CHAPTER IV 
1. See Posner, All Ecollomic Approach to Legal Procedure alld 

Judicial Administration, 2 l. LEG. STUDIES 399 (1973) for an in­
teresting discussion of how a litigant's faulty perceptions of his proba­
bility of succeeding, as well as the expected value of winning, may 
affect his likelihood to settle and how much he \ViII expend in trying to 
will. 

2. Abuse of process may be most simply described as the use of a 
judicial process for purposes outside the regular scope of the process. 
The process may even have been validly issued. Proof of a cause of 
actioll for abuse of process require~ a showing of three elements: 

1) iIIegal, improper use of process; 
2) ulterior motive or purpose ill exercising such improper use of 

process: 
3) damage to the plaintiff from the improper use. 

I AM. lUR. 2d Abuse of Process § 4 (1962). 
An example of abuse of process is where a person who ha~ lawfully 

seized another'S property misuses it, with bad intentions, causing 
damage to it. Id. § II. 

3. A person against whom civil or criminal proceedings have been 
brought maliciously and without probable cause may file a suit for 
malicious prosecution. 52 AM. lUR. 2d Malicious Prosecution § I 
(1970). Malicious prosecution implies improper issuance of legal pro­
cess; abuse of process consists in the misuse of a legal process which 
may have been validly issued. A valid cause of action for maliciolls 
prosecution consists of at least six elements: 

1) institution or continuance of original proceedings (civil, crimi­
nal, administrative, disciplinary); 

2) defendant of the malicious prosecution suit initiated the pro­
ceedings; 

3) original proceedings terminated in favor of the plaintiff in the 
malicious prosecution suit; 

4) malice in instituting the proceedings; 
5) lack of probable cause for the original proceedings; 
6) damage resulting from the proceeding. 

Id § 6. 

4. For instance, the federal government has established a set of 
criminal penalties for false declaration of eligibility to various govern­
ment agencies. See 18 U.S. Code 1001 et. seq. 

5. See Chapters VI and VII infra. 
6. As an example of a criminal penalty for false allegations, we may 

look to federal public welfare law. 42 U.S.C. § 1383 (a) provides that 
persons who knowingly or willfully make or cause to be made any false 
statement or representation of a material fact in applying for supple­
mental security income benefits are guilty of a misdemeanor and may 
be fined up to $1,000 and/or imprisoned up to one year. 

7. By political/policy screen is meant that administrative agencies 
filter the cases which come to them, rather than processing all cases as 
do the courts. A particular agency may screen cases based upon its own 
policy decision to consider one type of injustice more significant in a 
particular year (e.g., false advertisers rather than manufacturers who 
make defective products), and thus process all of the former and none 
of the latter type of case. Likewise an agency may accept or reject cases 
based on political judgments-i.e., a particular party wishes to ignore 
one type of case and investigate thoroughly another type; or a particular 
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politician encourages the agency to take on a particular grollp of cases 
which otherwise it might not handle. 

8. Often insurers do not write this technique into the policies, but 
handle some of these claims on nn "office" basis as the situation 
warrants. It is a more common practice with first-party comprehensive 
coverage than with liability coverage, although it may also be done in 
the latter situation. 

9. Claims compensated automatically probably do not exceed a few 
hundred dollars (many of them, such as broken windows, average 
about $100). This makes perfect sense when one realizes that the 
primary motivation for the procedure is economic-to avoid the cost!> 
of investigation where they exceed or closely match the amount of the 
claim. 

10. When investigation, adjustment and litigation expenses take up 
over 50 percent of every premium dollar, an insurance company can 
experience a fairly high rate of false claims under an automobile 
compensation plan and still be better off than if it continued to use the 
more traditional investigation/litigation approach. Keeton & O'Con­
nell, Basic Protection Allfomobile Insurance, in CRISIS IN CAR 
INSURANCE 40, 90--91 (R. KEETON, J. O'CONNELL, J. 
McCORD cds.) (1968). 

II. See pages 43 and 44 infra. 
12. See pages 17-18 supra. 
13. A statute, for instance, might merely require the moving party to 

return the objective where it was found he had made a simple, honest, 
good-faith error in his eligibility application, but impose a treble 
damages penalty where the error was found to be the result of negli­
gence, and tenfold damages where it was intentional. 

14. In 1974 the IRS audited 2.4% of the total taK returns, the largest 
jump in many years. U.S. COMM'R OF INTERNAL REVENUE, 
1974 ANN. REP. 21. In 1971, 1.5 million or 2% of total returns were 
audited. l. CHOMMIE, THE LAW OF FEDERAL INCOME TAXA­
TION 885, n. 12 (2d ed. 1973) [hereinafter Chommiel. 

15. Selection of returns for auditing is don.e by computer. Initially, 
the returns are processed at 10 service centers where computers are 
used to check for mathematical errors and to record the data on tapes. 
The tapes are then sent to a central location where a three-year record of 
all taxpayers' returns is filed. Once again computers process the infor­
mation to detern1ine which returns to audit. Id. at 13. Because more 
returns are identified in this process than the IRS can handle, a second 
selection process is done by hand. Criteria for selection include amount 
of potential revenue (thUS large corporations, gamblers, etc. are 
selected), large deductions claimed, and actions of taxpayers as well as 
discrepancies and informants' information. Chommie, supra n. 14 at 
885. 

16. The IRS has numerous civil and criminal sanctions at its dis­
posal to penalize for income tax errors. Interest of 6% a year is always 
charged for any deficiency. Aside from that, the IRS can impose other 
additions to the tax: 5% per month for failure to pay a tax or deficiency, 
5% for negligence or intentional disre:. '-:1 of rules (in addition to the 
deficiency penalty), 50% for fraud wit1: x evasion intent and 100% for 
failure of another person to collect anO pay over amounts due (e.g., 
officers of a corporation, creditors who have taken over a business, 
sureties and others). 

Various sections of the Internal Revenue Code designate willful 



16. (Cont.) cw~ion or willful failure to pay over as well as furnishing 
false forms to cmployees us fclonies with fines up to $10,000 and/or 5 
years in prison. It!. at 930-44. 

17. In 1973 the IRS collected $177.2 billion from individual incomc 
tux returns; in 1974 $205.,) billion wus collected. U.S. BUREAU OF 
THE CENSUS, STATISTICAL ABSTRACT OF THE UNITED 
STATES 1975 at 232, Table 3B2 (96th ed. 1975). 

18. In 1974 the IRS spent a total of $663,092,000 on compliance 
(up from $596,754,000 in 1973). Of this sum $495,152,000, or about 
75 percent, was spent on audits of returns. The next highest expendi­
ture ($B5,903) was spent for tal( fmud and special investigations. The 
remainder of compliance expenditures went for taxpayer conferences 
and appeals, technical rulings and services. and legal senices. U,S, 
COMM'R OF INTERNAL REVENUE. 1974 ANNUAL REP. lOB, 
Table 22, 

19. By careful selection of returns for auditing, additional revenue 
may be increased while number of returns audited decreases. In 1970, 
2.0 million returns audited yielded $3.10 billion additional tax and 
penalties; in 1971, 1.6 million audits resulted in $3,4 billion in addi­
tional tax and penalties. Chommie, supra n. 4 at 885 n. 12. Approxi­
mately 60% of the returns audited show some discrepancies. Most are 
settled dUring administrative conferences. Chommie, supra n. 14 at 13. 

20. Telephone interview with Barbara Leyser, Cent~r for Social 
Welfare Policy and Law, New York, New York, February 24, 1977. 

21. Id. 
22. Id. 
23. /d. 
24. Sce Rosenberg, De~'isillg Procedures t/zat are Civi/to Promo/I! 

Justicr! t/zat is Civilized, 69 MICH. L. REV. 797, 813-16 (1971) 
[hereinafter Rosenberg]. 

25. Professor Rosenberg suggests a pilot program in several cities, 
funded initially with public or private funds. Once it has proven 
successful the Department of Economic Justice could be funded from 
"appropriately gathered revenues. II Furthermore, since a more effi­
cient watch can be maintained over commercial enterprises who fre­
quently make and/or sell defective or unsafe products, monetary sanc­
tions against these violators could be used to recoup amounts paid out 
to consumers, Id, at 8l4-l5. 

26. As envisioned by Rosenberg, a consumer would present his 
grievance and sign his name to a statement taken down while he was 
making his declaration. He will then receive compensation for his 
injury right then and there. Rosenberg suggests a ceiling limit of 
$100-$250 and a Iloor of $25. Id, at 814-15. 

27. The Department of Economic Justice program instills in the 
consumer u feeling that society trusts him to only make hone.t claims. 
But to counter the possibility of cheating, Rosenberg sugge~!S that the 
consumer simply be told: 

'We trust you and will pay you, or repair or replace your 
defective product. To guard against cheating by those who 
might put in false claims, we will run random spot checks on 
applicants, investigating some claims intensively. If the 
follow-up uncovers fmud, we will deal with the culprit ac­
cordingly. ' 

Id. at 815. Presumably by dealing "accordingly" Rosenberg 
means such sanctions as fines for ci vii fraud and perhaps even penalties 
for criminal fraud, on the analogy to the tax evasion sanctions dis­
cussed at note 16 supra, 

28, The sum of all these proposals can be put bluntly, We 
lawyers must rid ourselves of the habit of mind that holds 
that in conHlct management, happiness is a thing calk'd 
'certiorari granted' or 'proba~le jurisdiction noted' .. We 
have to reconcile ourselves-mdeed, we have to dedIcate 
oursel ves-to the proposition that courts can~ot do every­
thing to correct society's flaws. We have to withdraw from 
the judicial process some of the disputes that now threaten 
the adminbtration of justice-quantitatively, qualitativ'!ly, 
and explosively, 

Id. at 816. 
29. See pages 11-12, supra. 
30. See pages 13-14, supra for a description of such plans which 

alter the source of the moving party's objective from an individual to a 
government fund. 

31. The three-member Accident Compensation Commission which 
administers the system functions independently of government control 
and is endowed with discretionary powers. At least one of the three 
members must be an attorney with seven years experience in practice. 
An Accident Compensation Appeal Authority reviews cases appealed 
by dissatisfied claimants. Higher level court review by the Administra­
tive Division of the Supreme Court and the Court of Appeal are 
sometimes available, but not as a matter of right. See Harris, Accidel/l 
Compensation in New Zealand: A ComprehensiVe Insurance System, 
37 MODERN L. REV. 361 (1974). 

32. According to the New Zealand Plan, an injured party submits 
his claim of injury in writing to the commission along with proof of the 
fact and amount of his injury (e.g., medical records). After examina­
tion of the records, a determination of amount of compensation is 
made, A rejected or dissatisfied claimant may then apply for a review 
by the Commission. Only after this review can the claimant continue 
through the appellate structure described in note 31 supra. The Appeals 
Authority may conduct the matter as a complete re-hearing. See 
Taylor, G.D.S., National Report for Australia, unpublished report for 
Access to Justice Project, Center for Comparative Studies in Judicial 
Procedure, Florence, Italy. 

33. Under recently proposed plans for 'negative income taxa­
tion,' the existing federal income tax mechanism weuld be 
used to distribute cash to poor people. The use of the federal 
tax system to accomplish this 'welfare' objective would be 
achieved, generally speaking, by assuming that a person's 
'incomc'-as defined in the Internal Revenue Code-is the 
proper measure of his economic well-being forthe purpose 
of determining the amount of financial support he should 
receive, Given this premise, and given a decision as to what 
is a minimum tolerable 'income,' the role of government as 
bestower of case benefits would become as relatively 
mechanical as its role as tax collector; individualized 
determinations by caseworkers would be avoided. 

Klein, Some Basic Problems of Negative Income Taxation, 1966 WIS­
CONSIN L. REV. 776 (1966) [hereinafter KleinJ. See also B. 
BRUDNO, POVERTY, INEQUALITY AND THE LAW, C.ASES­
COMMENTARY -ANAL YSES 798-8 I 8 (1976) for further d:~cus­
sion of various types of negative income tax proposals. 

34. For example, if it were agreed that a minimum tolerable 
income for a family of two or more is 3,000 dollars per 
year, and if the family's actual income were l,400 dollars, 
then there would he a "negative income II of 1,600 dollars 
and the family would become entitled to a payment of some 
fixed percentage of that amount. The plan could be 
dovetailed even more closely with tax provisions by assum­
ing that the minimum tolerable income (the "poverty 
line") is determined by reference to exemptions and deduc­
tions allowed under the Code. Thus, for a family of four 
the "poverty line" would be 3,000 dollars-four exemp­
tions at 600 dollars each plus a minimum standard dedt.;c­
tion of 600 dollars. For a family of five the figure would be 
3,700 dollars, and so forth. 

Klein, supra note 34 at 776. 
35. One estimate by the Council of Economk Advisers put the total 

cost of a negative income tax, under which four-member families with 
incomes under $6,600 would receive some benefits, at $20 billion. 
COUNCIL OF ECONOMIC ADVISORS, ECONONUC REPORT OF 
THE PRESIDENT 172 (1969). 

36, In operation, this system probably would require each income 
expending unit to include in its annual declaration to the tax authorities 
not only earnings, deductions, and the like but economic losses, out-of­
pocket expenditures, etc., attributable to any accident (or other cir­
cumstances to be covered under the plan) which may have occurred 

47 



tluring the previous year. To the extent that these losses were less than 
the lUxes due for that year, they would be deducted frmn the tax bill as a 
credit. It', on the other hand, losses exceed the taxes due, the government 
would forward a check to the taxpayer for the difference. Two simple 
e.xal11ples illustrate the calculations: 

Im:oltll! ...•........ 
D~lIuclitms 

T",uhll! inl.:nl11l! ., ... 
T;lx~, Jut! ........ . ...... , ... . 
Luv'l fnun aulU accill~nt ...•... . , .••. 

Nel 101:\ lIul!' frunt tOl'p.tj'cr In £,mernmL',1 
Ta'pJycr "B" 

1r1t:nll1~ .,. 
[kJuctlon\ 

TJ\ilhlc im.'lll11c 
TaxI!' Juc .. 
Llh\ frum <lUlu .t~1:1Jcnt 

$20.000 
2.000 

18.000 
3.000 
1.000 

S 2.000 

$20.000 
2.000 

ISI){)O 
3.000 
S.OOO 

S 2.000 

The integration of the losses into the calculation of income taxes is 
not without precedent. Present law allows the deduction of "casualty 
losses" in figuring the net income on which the tax rate percentage is 
applied. Admittedly, these are property losses attributable to theft, fire 
and the like, rather than personal injuries. I.R.C. 165 (c)(3). Moreover, 
they are treated as "dediJctions" not "tax credits". (A "tax deduc­
tion" is deducted from the taxpayer's income before applying th~ tax 
nlte percentage to calculate the amount of tax due. A "tax credit", on 
the other hand, is deducted from the tax itself. In practical terms a "tax 
credit" reduces the taxes bWeq by the full amount of the credit. A 
dt'duction only reduces a person's tax bill by a percentage of is amount, 
to be precise by the tax rate percentage which the taxpayer is assessed 
for his highest level of income.) Nevertheless, it may be significant that 
the government currently accepts a substantial diminishment in annual 
tax revenues solely on the basis of taxpayers' declarations about their 
economic losses. 

37. Keeton & O'Connell, Basic Protection AlIfolllobile Insurance in 
CRISIS IN CAR INSURANCE 40,91 (R. KEETON, 1. O'CONNELL 
and 1. McCORD, eds.) (1968). 

38. In speaking of the costs of their proposed Basic Protection 
System of no-fault insurance, Keeton and O'Connell state: 

The over-all cost of the new system, including amounts 
paid as basic and added protection benefits, amounts paid on 
tort claims, and amounts expended in administering claims of 
both types, will be no greater, we believe, and may be 
substantially less than the constantly rising cost of the present 
system. Of course, the proposed system will involve certain 
additional costs due to the payment of benefits to those who 
now go uncompensated, the increased benefits available to 
those who now receive less than full reimbursement of eco­
nomic loss, and the payment of attorneys' fees. At the same 
time other costs of operating an automobile claims system 
will be diminished or eliminated. The proposed plan will 
reduce amounts paid for pain and suffering and the excessive 
amounts now awarded in lump-sum adjudications and settle­
ments when future losses are overestimated. Moreover, costs 
of administration will be sharply reduced because less time 
and expense will be devoted to controversies over fault and 
pain and suffering. 

R. KEETON AND 1. O'CONNELL, BASIC PROTECTION FOR 
THE TRAFFIC VICTIM 295-96 (1965). 

One study estimated that if the Keeton-O'Connell Basic Protection 
Plan were implemented in Michigan, premiums could be reduced 25%, 
and 50% more victims would receive benefits than under Michigan's 
current system. Harwayne, Insl/rance Costs of Basic Protection Plan in 
Michigan, in R. KEETON, 1. O'CONNELL and J. McCORD, (eds.), 
CRISIS IN CAR INSURANCE 119 (1968). 

39. See notes 17 and 18 supra. 
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40. Garnishment provisions arc frequently subcategorized under at­
tachment, see note 42 infra. In some states garnishment is called trustee 
process. An example of a statute dealing with attachment of wages is 
MASS. GEN. LAWS ANN. Ch. 246 §28 (1976-77 Supp.): 

If wages for personal labor or personal services of a defend­
ant are attuched for a debt or claim, an amount not exceed­
ing one hundred twenty-fi ve dollars Ollt of the wages then dut! 
to the defendant for·rabor performed or services render~d 
during each week for which such wages were earned but not 
paid shall be reserved in the hands of the trustees and shall be 
exempt from such attachment ... The amount reserved 
under this section shall be paid by the trustees to the defen­
dant in the same manner and at the same time as such amount 
would have been paid if no such attachment had been 
made .... 

41. Many states have enacted statutes based upon the Uniform 
Commercial Code's repossession provision. See, for example, MASS. 
GEN. LAWS ANN. Ch. 106 §9-503 (1958}: 

Unless otherwise agreed a secured party has on default the 
right to take possession of the collateral. In taking possession 
a secured party may proceed without judicial process if this 
can be done without breach of the peace or may proceed by 
action .... 

42. See, for example, MASS. GEN. LAWS ANN. Ch. 223 §42 
(1976-77 Supp.); 

All real and personal property liable to be taken on execu­
tion, except such personal property, as, from its nature or 
situation, has been considered exempt according to the prin­
ciples of the common law ... or which is specifically 
exempt from e.xecution ... and except us provided in the 
four fonowing sections, may be attached upon a writ of 
attachment in any action in which the deht or damages are 
recoverable, and lTIay be held as security to satisfy such 
judgment as the plainti ff may recover; but no attachment of 
land shall be made on a writ returnable before a district court 
unless the debt or damages demanded therein exceed twenty 
dollars. 

See also, N.Y. CIV. PRAC. LAW & RULES §621l (McKinney 
1963) concerning the order for attachment: 

An order of attachment may be granted without notice, 
before or after service of summons and at any time prior to 
judgment. It shall specify the amount of the plaintiff's de­
mand, be indorsed with the name and address of the plain­
tiff's attorney and shall be directed to the sheriff of any 
county or of the city of New York where any property in 
which the defendant has an interest is located or where a 
garnishee may be served. The order shall direct the sheriff to 
levy within his jurisdiction, at any time before final judg­
ment, upon such property in which the defendant has an 
interest and upon such debts owing to the plaintiff's demand 
together w:th probable interest, costs, and sheriffs fees and 
expenses. 

43. Recent Supreme Court cases have restricted the use of seizures 
prior to hearing. In Sniadach v. Family Finance Corp., 395 U.S. 337 
(J 969), the Court found that a statute allowing prejudgment garnish­
ment of wages, denied due process. In Fuentes v. Shevin, 407 U.S. 67 
(1972), the Court extended Sniadach to attachment of other property as 
well, where there is no opportunity to be heard or notice before the 
property is seized. 

However, in Mitchell v. W.T. Grant Co., 416 U.S. 600 (1974) the 
Court seemed to have edged back from the prior hearing requirement 
by holding that an ex parte seizure of property was valid where the 
creditor made a nonconc1usory affidavit to a judicial officer and a 
prompt post-seizure adjudication was available. 

Prejudgment remedies have, however, also been limited by statute. 
The Uniform Commercial Credit Code, for example, flatly bars use of 
prejudgment wage garnishment (§5.104). 

44. The deterrent could be increased by allowing recovery of penal-
ties for negligently or deliberately false declarations. 

45. See page 38 supra. 
46. See page 38 supra. 
47. See page 38 supra. 



48. See pages 41-42, supra. 
49. See pages 38-41, supra. 
50. See pages 41-42, supra. 
51. See note 16, supra. 
52. See pages 39-41, supra. 
53. See pages 39-41, supra. 
54. See pages 57-60 and 72-75, illfra. 
55. See pages 38-39, supra. 
56 It should not be implied from this di~cussion that a govern­

mental deterrence mechanism could not use similar sophisticated tech­
niques to guide its selection of investigative targets. Yet it is difficult to 
duplicate the information base likely to be in the possession of the 
responding parties, particularly tho~e which are large business organi-
7.ations. To overcome this handicap, government investigators could 
base all or part of their sample on identifications made by responding 
parties. Thus, the government deterrence mechanism would capitalize 
on the special knowledge and resources of this class of responding 

parties. 
57. See pages 57-64 and 72-75, illfra. 
58. See Chapter VIII, nClte 3, illfra. 
59. See pages 26-30, illfra. 
60. These costs are akin to the costs suffered by per.mnal injury 

victims denied compensation. See CALABRESI, THE COST OF AC­
CIDENTS 39-67 (student ed. 1973). 

61. One study of the effects of wage garnishment on debtors in four 
cities found that basic problems often resulting from indebtedness were 
bankruptcy, ill health, job instability, marital instability and curtail­
ment of family expenditures. or the debtors surveyed, 49'70 experi­
enced adverse health (VI of whom consulted a doctor), 43% disregarded 
needed dental care, 34'70 suffered family disruption and 9% divorced or 
separated. See D. CAPLOVITZ, CONSUMERS IN TROUBLE: A 
STUDY OF DEBTORS IN DEFAULT 273-89 (1974). See also 
Brunn, Wage Gamishmellt ill CaliJomia. A Stl/dy alld Recommellda­
tiOIlS, 53 CALIF. L. REV. 1214 (J 964); Note, Wage Gamishllle/ll as a 
Collectioll Device, 1967 WISC. L. REV. 759; Note, Wage Garnish­
ment ill Washillgton-AII Empirical Swdy, 43 WASH. L. REV. 743 
(1968). 

62. See page 12, supra. 
63. Because of the number and complexity of the elements relevant 

to a judgment about the suitability of automatic relief in a given class of 
disputes, possibly a symbolic formula will contribute to an understand­
ing of the essential relationships. When fully assembled, the proposed 
formula appears as follows: 

When CR + ECp + ECecp is greater than 

o 
o 0 

DC + (- . 0) + EC _.- + 0 

P.R p.r 

o 
then moving parties' objectives should be granted without a prior 
contested hearing. 

Commencing our translation of the symbols with the lefthand side of 
the formula, CR (resolution cost) is the average cost of conducting 
contested proceedings in this particular category of dispull!s. For the 
sake of simplicity this single symbol encompasses all the expenses of 
fact investigation, criteria ascertainment, and decision-making by 
whomever expended. It is total societal cost that is being expressed, not 
merely a governmental one. 

ECp (error cost-primary) represents the primary socio-economic cost 
associated with the risk of error in decisions rendered by a contested 
proceeding. ECecp (error cost-secondary), in turn, represents the sec­
ondary socio-economie costs attributable to disputants who lack the 

capacity to redistribute the primary socio-economic burden when an 
error is foisted on them. 

Thus, the entire left hand expression in the formula summarizes the 
most important costs of resolving a dispute through the more traditional 
mechanism of contested proceeding. Obviously, all these elements are 
subject to deliberate manipulation, in part, through measures already 
discussed. However, there arc environmental limitations on the 
maximum effects of such manipulation. For example, dispute resolu­
tion costs can be reduced only so far. The bare necessities of the 
contested proceeding place some real boundaries on the degree to 
which the CR element in our equation can approach zero. (Moreover, 
as CR decreases, there will be a tendency for the other two elements, 
ECp and ECecp, to increase as a less expensive process normally 
means a less accurate one.) 

Moving to the other side of the formula, DC (deterrent cost) sum­
marizes the expenditures on investigators, prosecutors, and even court 
proceedings associated with the creation of effective disincentives 
against fraudulent or erroneous applications. 0 (objective) represents 
the average value of the objective sought by the moving party in this 
class of disputes. P (penalty) represents the average severity of the 
prospective penalty which will be imposed for the filing of a fraudulent 
or erroneous application. R (risk of penalty) is the perceived risk the 
penalty actually will be experienced if a fraudulent or erroneous appli­
cation is filed. After combining these elements, the resulting expression 

(-2.. < 0) reflects the average primary cost of error, that is the risk 
P.R ' 

that temptation will overcome fear multiplied by the economic conse­
quence of that level of risk. Of course, the elements in this expression 
must be adjusted to recognize the underlying reality that a large propor­
tion of the population will resist temptation even in the absence of any 
palpable sanctions. For them, probably the vast majority, moral sanc­
tions would be sufficient to deter them from submitting sworn applica­
tions for transfer which were anything but the complete truth. The next 

EC 
symbol _0 . 0 refers to the secondarj costs of error attributable to a 

p.r. 

disputant's inability to absorb or redistribute them. Obviously, the 
amount of these secondary costs will be in part a function of 
the average amount of error cost to be borne and in part a function of the 
average capacity to redistribute such costs which is possessed by the 
responding parties typically involved in the relevant category of dis­
pute. (However, this latter factor should be identical on both sides of 
the equation, since it is assumed that the composition of the disputants 
will remain constant no matter which dispute-processing strategy is 
employed). 

It should be noted that this does not purport to be a precise mathemat­
ical formula that can be operated to predict when an automatic transfer 
~trategy wiII be preferable. Rather, it is designed to illustrate approxi­
mate relationships among the factors which appear most relevant to 
such a decision. 

64. See page 9, supra and pages 60-61 and 75-76, illfra. 
65. See Galanter, Why the "Haves" Come Olll Ahead: Speculatioll 

all the Limit of Legal Change, 9 LAW & SOC'Y REV. 95 (1974). 
66. Secondary error costs may be magnified further if most of the 

errors are cast upon a class of disputlints who lack the capacity to 
redistribute such errors. Obviously, this will be a common situation 
because those lacking the financial means to participate effectively in 
contested proceedings are most often modest income individuals 
equally incapable of redistributing primary error costs through the 
market, insurance premiums or taxes. 

67. See pages 38 and 41--42, supra. 
68. See pages 39-41, supra. 
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CHAPTER V. THE ELIGIBILITY SIMPLIFICATION STRATEGY: 
MEASURES WHICH VARY THE ELIGIBILITY CRITERIA WHICH 

MUST BE SATISFIED TO JUSTIFY THIRD PARTY INTERVENTION 
The dispute-processing strategy discussed in this chap­

ter becomes relevant when the disputants are unable to 
negotiate a two-party settlement and the third party ap­
proaches the task of deciding whether to intervene. Fun­
damental to that decision are the criteria which must be 
established to exist in order to justify intervention. The 
basic alternative eligibility requirements were set forth in 
Chapter II at pp. 12-13 and are located in the chart at 
p. 10 as elements C(1)-C(5). In essence, the criteria 
comprise various combinations of existence of an objec­
tive, connection with some category of circumstances, 
connection between the other party and the cir­
cumstances, and misbehavior of the other party. 

A. Measures Which Substitute General Fair­
ness Standard for Detailed Eligibility 
Criteria 

There are, of course, other ways in which eligibility 
criteria can be "simplified" beyond those discussed in 
Chapter Two and portrayed in the chart on pp. 10-11. 
Merely rephrasing existing rules in a less complex 
form-that is, in short, straightforward English 
sentences-is sometimes seen as a significant reform.! 
And, in fact, to the extent these simpler formulations are 
understandable by non-lawyers fewer disputes may arise 
because the common citizen will be in a better position to 
guide his conduct in accordance with legal rules. 
Moreover, it may become feasible to contemplate using 
various popular tribunals composed of laymen as de­
scribed in Chapter VI 2 to decide legal disputes since 
expertise would no longer be important in reaching a 
proper decision. 

Another sense in which "law simplification" is some­
times used connotes "delegalization" of dispute resolu­
tion. 3 At the extreme it would mean abandonment of any 
predetermined eligibility criteria. The third party forum 
would merely grant relief if it wanted to, for good rea&on 
or bad, without reference to any rules previously formu­
lated by the legislature, administrative agencies, or the 
third party forum, itself. The absolute rulers in some 
ancient kingdoms may have possessed powers approach­
ing this extreme, but modern analogs are difficult to 
identify. 
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There are, however, many present forums that dis­
pense with precise, detailed eligibility criteria, instead 
applying general notions of equity and justice:' The third 
party forum intervenes presumably only when it finds the 
facts demonstrate that the mnving party "deserves" 
some relief from the source of satisfaction according to 
standards commonly shared by society's members. 
Because of the vague and subjective nature of such 
eligibility criteria, they tend to provide little guidance to 
individuals or institutions seeking to conduct their affairs 
in a manner that will minimize the possibility of being 
subjected to civil sanctions. A third party forum may 
decide a moving party" deserves" relief in one case and 
decide that justice and equity do not dictate relief in 
another identical case a week later. The uncertainty be­
comes even greater when two different decision-making 
panels address identical fact situations with only their 
own personal (and probably different) conceptions of the 
community's contemporary standards of justice and 
equity as a guide. 

This loss of predictability, however, must be balanced 
against other important values. The cost and time de­
mands of the dispute re50lution process frequently can be 
reduced substantially when general fairness standards are 
substituted for a precise, detailed eligibility formula. 
Neither the disputants nor the third party forum need 
delve deeply into the statute books, reports of prior 
decisions of that or some other forum or otherwise 
devote time and energy to criteria ascertainment. This ordi­
narily can be expected to reduce expenses for both gov­
ernment and the disputants even when lawyers are 
employed to represent the parties and to judge the dis­
pute. Beyond that, the absence of precise, detailed eligi­
bility criteria may make it easier for the parties to 
dispense with legal representation and for government to 
use common citizens rather than law-trained profession­
als as the decision-making forum.5 

Selecting classes of disputes for which a general fair­
ness standard is appropriate tends to involve fewer, less 
complex considerations than those applicable when we 
are deciding whether to eliminate some element or ele­
ments from a more precise eligibility formulation, a topic 



to be considered below. 6 Basically, the choice revolves 
around the relative importance of the competing values 
of precision and predictability, on one hand, and cost and 
accessibility on the other. 

Most categories of disputes presen tly assigned to 
forums employing general fairness standards (i.e., cer­
tain small claims courts, community tribunals, etc.) 7 

tend to involve interpersonal conflicts or low-stakes eco­
nomic controversies unlikely to affect general practices 
one way or the other. 8 Precision and predictability are 
less relevant since either no planning is undertaken based 
on probable legal consequences or the consequences in 
these particular disputes have only a minimal impact on 
planning. 9 At the same time, these often are exactly the 
kinds of disputes that disputants cannot afford to litigate 
in forums that use precise, detailed eligibility criteria 
requiring them to employ lawyers. Moreover, govern­
ment also may find it difficult to justify the expense of 
professional law-trained decision-makers to resolve such 
c<;Jlltroversies in terms of stakes/cost ratios. 1 0 All of these 
factors apparently conspire to suggest that general fair­
ness standards be applied in eligibility determinations in 
such cases. But the treatment of classes of disputes in 
which there is a more direct conflict between the compet­
ing precision/predictability and cost/access values prob­
ably will require some careful experimentation. 

B. Measures Which Eliminate or Modify Cer­
tain Elements of Eligibility Criteria 

These strategies are closely related to the investigation 
and decision-making processes. Elimination or modifica­
tion of elements of eligibility criteria often reduces the 
time and other resources required for investigation and 
deciding a dispute, simply because fewer facts need to be 
investigated and decided. For example, a no-fault di­
vorce law 11 may require a showing of objective (desire 
for divorce), circumstances (irretrievable breakdown of 
marriage), and connection of another party (spouse). But 
by obviating the need to determine fault of the spouse, 
the most complex issue (and most expensive to establish) 
is eliminated from the costly judicial process. Another 
relationship between the eligibility standards and the 
investigation and decision-making phases concerns the 
risk-of-error. By eliminating subjective and/or difficult­
to-prove criteria, simpler eligibility standards may allow 
the use of less expensive and less thorough investigation 
and decision-making techniques without increasing the 
risk of errorY To illustrate, in the typical automobile 
accident only a small possibility of error is involved in 
the establishment of most of the eligibility factors, i.e., 
the nature of the injuries, and who was involved in the 
incident. Most errors are committed in attempting to 
ascertain who was at "fault." Eliminate the need to 

prove' 'fault" and the risk that the forum will produce an 
erroneous decision is likewise reduced. It also becomes 
feasible to contemplate utilizing a less thorough (and less 
expensive) decision-making forum. 

Several factors determine the appropriateness of a par­
ticular set of eligibility criteria: the nature of the source 
of satisfaction; the nature of the moving party's objec­
tive; the cost of establishing whether any particular 
criterion exists; and the nature of society's objectives for 
the dispute resolution process. 

1. The relationship between eligibility criteria alld the 
source of satisfaction as defined ill chapter II. The source 
of satisfaction is the party from whom the moving party 
seeks his objective, and the one against whom the third 
party is asked to ~ntervene. The sou.rce may be typed into 
two primary classifications-individual and institutional. 

Generally, if the source of satisfaction is an indi­
vidual, it becomes difficult to dispense with any of 
the five eligibility criteria mentioned at the beginning of 
the chapter. Since we are imposing upon an individual 
the responsibility of satisfying the movant's objectives, 
the third party intervenor must be able to identify some 
specific individual as having been the cause of the exis­
tence of the moving party's objective (the third and 
fourth elements), as well as state a rational basis for 
imposing the duty to supply the objectives upon that 
specific individual. This frequently will require a show­
ing of moral guilt on the part of that other party (the fifth 
element). A clear example is where the defendant is 
required to compensate the plaintiff for injuries sustained 
by the plaintiff when the defendant punched him in the 
nose. The rationale for imposing the duty to pay upon the 
individual need not be actual fault, however; recently 
individuals have been required to satisfy the moving 
party's objective because of our judgment that people in 
the category of that individual (the source) are the best 
cost avoiders. In other words, we view that source as 
possessing the capacity to reduce grievance-generating 
conduct, and thus, the need for moving parties to seek 
objectives. In order to encourage that individual or in­
stitution to take the necessary steps to avoid further harm 
in the future, we impose upon him the duty of satisfying 
the moving party's objective which arises due to his 
failure to take those steps in this case. 13 

Another reason for requiring a more stringent set of 
eligibility standards where the source of satisfaction is an 
individual is the concern that an individual is less able 
than an institution to spread the costs of satisfying the 
objective and/or the costs arising from any errors made in 
the decision-making process. 

The value judgment underlying loss spreading is that it 
hurts less to take a little money from each of a large 
number of people than it does to take a large amount 
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from a single person. 14 A single individual is disadvan­
taged in terms of loss spreading for two reasons: he is 
less likely to have the opportunity to pass on to others the 
costs of his losses, and he is less likely than an institution 
or business to have the resources to adequately insure 
himself against such risks. IS 

Equally as important as the ability to spread losses is 
the ability to spread the costs arising from the risk of 
error inherent in the decision-making process. Risk of 
error takes a variety of forms, as, for example, the 
probability of an innocent person being found guilty or 
vice versa, or of a faultless person being found liable for 
damages in a negligence suit, or of a person who is found 
liable being required to pay too much (or too little) in 
damages. The risk of error is more costly for an indi­
vidual than for an institution both in terms of the ex­
penses involved in taking additional precautions to avoid 
involvement in the legal process (e.g., installing safety 
mechanisms before versus after assembly of an au­
tomobile) and in terms of the inability to spread the extra 
losses as described in the preceding paragraph, once the 
error has been made against his interest. 16 

Then! are situations where it may be feasible to con­
sider dispensing with one or more of the five basic 
eligibility criteria even against an individual source. 
First, in some categories of disputes, the cost to the 
individual as source of satisfaction may be so slight in 
absolute terms that the cost of compliance 01 of an 
erroneous transfer is minimal. Secondly, there are situa­
tions where the cost of granting the moving party's 
objective is deemed to be substantially less significant 
than the objective itself. This would generally be true in 
situations, such as divorce where it has been determined 
that the moving party has a greater interest in freedom 
from an unhappy marriage than the other spouse has in 
maintaining an unhappy relationship. 

If the source of satisfaction of the moving party's 
objective is not an individual but rather an institution or 
other loss-spreading organization, it seems easier to jus­
tify reducing the number of eligibility criteria because 
the costs of satisfaction do not fall as heavily as they 
would upon an individual. The number of eligibility 
elements dispensed with probably should be related to 
the scope of the institution's loss-spreading capacity. For 
instance, if the institution redistributes its losses by pass­
ing on the costs to a certain segment of the public, 
ordinarily the eligibility standards should link that seg­
ment of the public to the moving party's objective. This 
is the pattern which has evolved in products liability 
cases in which the manufacturer can spread his losses to 
the purchasers of his product. In such cases, we allow the 
moving party to dispense with establishing the fifth eligi­
bility element-standard negligence of the other party, 
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yet we do require a showing that his injury or loss was 
somehow linked to the particular product and thus to the 
consumers of that product who are the real source of 
satisfaction. 

But where the immediate source of satisfaction is not a 
manufacturing enterprise, but an insurance company 
composed of prospective injured parties, it may be feasi­
ble to use criteria which require establishment of even 
fewer elements, such as the suffering of a loss or the 
suffering of a loss coupled with a certain circumstance 
such as that the loss resulted from an accident or other 
circumstance related to the definition of the insured 
population. 

Where the source of satisfaction is a tax fund, it may 
be reasonable to authorize the satisfaction of the objec­
tive upon a showing merely of a connection between the 
objective and the activity which is the source of the tax 
revenues. For example, a fund raised through road use 
taxes might be the source of compensation for all injuries 
occurring in road accidents irrespective of the cause of 
such injuries or who was at fault. Under such a scheme, 
an injured party would only be required to establish that 
his injury was connected to a certain category of cir­
cumstance, namely, that the injury occurred while he 
was on the road. In fact, this approach is implemented in 
one facet of the New Zealand Compensation Plan which 
allows compensation for road-connected injuries paid out 
of a road-tax fund. 17 

A tax fund composed of general revenues might be 
employed as a source of satisfaction of any objective of a 
moving party, in which case we would need to require 
only that the moving party specify his objective. It would 
be unnecessary to establish any connection between his 
objective and a certain source of tax revenues because 
the tax fund would not be earmarked. It would be an 
economic resource for satisfaction of any kind of objec­
tive. Another facet of the New Zealand Compensation 
Plan is akin to this because it provides compensation for 
non-road, non-occupation-related injuries from a general 
tax fund. The plan does, however, require proof of a 
certain form of loss-e.g., personal injury-rather than 
the proof only that a general loss was suffered. IS 

2. The relationship between eligibility criteria and the 
nature of the objective sought. The nature of the moving 
party's objective is another factor which affects the op­
timum eligibility criteria. If that objective is redistribu­
tion of income or of non-unique property, it is easier to 
eliminate one or more of the eligibility criteria. Where 
society has made a policy determination that in certain 
circumstances a redistribution of income is justified, it 
becomes easier to allow the granting of that redistribu­
tion without a showing of fault or some other individual 
or even the connection of some other person to the 



situation. A moving party need be required to show only 
that he had this objective (compensation or other redis­
tribution of income) and that his circumstances were 
such as to justify satisfaction of this objective. 

To illustrate, under the proposed Australian Compen­
sation Plan, an individual who suffers economic loss due 
to illness is entitled to compensation upon proof of loss 
due to a certain circumstance, namely illness. 19 It is clear 
in a system such as this which compensates for loss due 
to any sickness, that we would hardly expect the moving 
party to have to show a relationship between his illness 
and some other party or pin fault on any individual or 
institution. 

If, however, the moving party's objective is to redis­
tribute unique property or to require another party to act 
or refrain from acting, then it is virtually always neces­
sary for him to establish the first four eligibility criteria, 
and frequently the fifth also. Satisfaction of either of 
these objectives evidences that some party has either 
conveyed unique property or performed or desisted from 
some specific act. In order to require satisfaction of the 
objective we must, almost by definition, be able to iden­
tify the other party and his connection to the objective 
which compels him to be the source of satisfaction. An 
example from nuisance law should illustrate this. A 
landowner who is troubled by loud noises may bring a 
nuisance action for an injunction against continuance of 
the noise-producing action. However, unk s he can 
identify the noisemaker, even a declaration by the court 
that the noise is a nuisance could not result in elimination 
of the noise. (Perhaps monetary damages could be 
awarded, but it is unlikely that they would be paid by 
some source other than the noisemaker; hence, we still 
need to identify the noisemaker.) 

Another kind of objective, i.e., change of status, 
under some circumstances might warrant elimination of 
all but the first eligibility element. It is feasible to require 
proof of only the moving party's objective (his desire to 
change his status). This, however, would be possible 
only where society has determined that the individual's 
right to alter his own status is preeminent over anyone 
else's right to see that status maintained. Currently, for 
example, change of marital status through no-fault di­
vorce requires a finding of irretrievable breakdown of the 
marriage. Conceivably the law could authorize divorce 
solely upon the request of one party upon proof only of 
his or her desire to terminate the marital status. This 
further simplification of eligibility criteria would reflect a 
societal judgment that one spouse's desire to terminate a 
marriage, regardless of the objective quality of the mar­
riage, enjoys preference over the other spouse's desire to 
see their marital status maintained. 

3. The relationship between eligibility criteria and the 

cost of proving variolls elements. The cost of establish­
ing whether or not a particular element exists will also be 
a relevant consideration in deciding whether or not that 
particular element should be included in the set of eligi­
bility criteria for third party intervention in a particular 
kind of case. In certain categories of disputes, we may 
find, for example, that the potential benefit from includ­
ing a particular element (enhanced precision perhaps, or 
an individual's feeling that justice was done because 
someone was proved to be at fault), does not justify the 
relatively weightier cost of establishing the existence of 
the eligibility requirement. 

The costs described in this section may be com­
partmentalized into at least four categories. This should 
provide some insight into the situations where cost con­
siderations may suggest an easing of eligibility criteria. 

First of all, there are the incremental costs (fact inves­
tigation, criteria determination, and decision-making 
processes) associated with establishing the existence of 
the particular element in cases in which the other eligibil­
ity elements already have been decided. In a personal 
injury suit, for example, both the moving party and his 
adversary must investigate, research, and present facts 
about the element of fault, and the judge (and a jury if 
there is one) must hear the presentations and formulate a 
decision on this element in addition to other eligibility 
requirements such as the existence of damages warrant­
ing compensation. Thus, the incremental costs of 
establishing fault are clearly juxtaposed against the in­
cremental benefits of adding fault as an additional 
criterion. 

Secondly, another kind of cost of establishing a par­
ticular element arises where the claims would not even 
be disputed by the parties but for the necessity of proving 
that particular element. In the previous situation, ele­
ments other than fault were disputed and thus investi­
gated and decided upon; in the instant situation, it is 
assumed the other elements, such as causation, damages, 
etc., are clearly present and conceded by the parties. If it 
were not for the particular additional element (such as 
fault in a personal injury suit), the claim would not need 
to be investigated, researched, and determined. The 
source would satisfy the moving party's objective with­
out third party intervention if the fault element were not 
part of the criteria. Hence, the cost of establishing the 
existence of the particular element is equivalent to the 
total cost of the entire third party intervention (investiga­
tion, determination, etc.). 

Thirdly, oftentimes a claim cannot be pursued at all 
because of the prohibitive cost of suit to the moving 
party. The expensiveness of a particular litigation, in 
turn, may be due to the difficulty of establishing a par­
ticular element. If that element were not required, the 
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aggrieved party might be capable of pursuing his claim. 
Hence, the cost of non-enforcement of claims that cannot 
be pursued unless a particular element is eliminated is 
another subcategory of the cost of establishing the exist­
ence of a particular ekment. An unhappily married indi­
vidual might find he could afford to file for dissolution of 
marriage where required to prove the irretrievable break­
down of his marriage, but not where he is also required 
to prove that this was the fault of his spouse. 20 Accord­
ingly, if fault is a required element, for that individual 
the cost of establishing fault is the cost of having to 
remain legally married. 21 Similarly, an indigent indi­
vidual injured in an automobile accident might not be 
able to pursue his claim for compensation because of the 
prohibitive expense of establishing that the other party 
was at fault. The direct and indirect costs of non­
enforcement in this situation could be enormous, involv­
ing misallocation of societal resources as well as denial 
of compensation to the individual suffering the loss.22 
But were a standard of no-fault liability in use, he would 
more likely be able to afford participation in the 
decision-making process. 

Fourthly, many elements are difficult to prove, and 
therefore highly susceptible to error. Incremental in­
creases in the risk of error associated with the establish­
ment of a particular criterion can be a significant cost. 
The field of products liability comes to mind im­
mediately. It may indeed have been due to the uncertain­
ties as well as the costs involved in requiring a consumer 
to prove that the manufacturer of an article wrs negligent 
which motivated the recent trend towarJ ~f'ict products 
liability. Eliminating the need for proof of fault also 
eliminates the error costs attendant upon proof of J, man­
ufacturer's negligence. Those costs were often signifi­
cant, considering the frequent need to fall back upon res 

54 

ipsa loquitur for the necessary proof. The uniform prod­
ucts liability standard enables manufacturers to calculate 
the costs of operating without having to estimate the 
fluctuating and uncertain expense of being held liable 
where not at fault, and not being held liable where 
actually at fault. 

4. The relationship between eligibility criteria and 
society's goals for the dispute resollltion process. The 
nature of society's objectives will significantly affect a 
well-considered determination of whether or not to re­
quire a particular eligibility element in a given category 
of case. First of all, it must be determined whether or not 
society's objectives are advanced by requiring or 
eliminating establishment of a particular criterion. For 
example, it is often argued that requiring proof of negli­
gence in automobile accident litigation will enhance 
deten'ence of future negligence, thereby advancing soci­
ety's interest in minimizing future harm or increasing 
future satisfaction (i.e., reducing the number of acci­
dents due to negligent driving). The accuracy of this 
claim should be examined,23 but even if it is found to be 
valid, one must still inquire whether society'S objectives 
are advanced sufficiently to counteract the costs as­
sociated with that element (i.e., the cost of determining 
whether or not the element exists, the cost of non­
enforcement of claims which cannot be asserted because 
of the expense of establishing that element, the cost of 
the risk of error due to ambiguities, and difficulties in 
establishing the element). In sum, then, the advancement 
of society's interest through requiring establishment of a 
particular element usually thought to increase deterrence 
of undesirable activities may not always fare well when 
balanced against the costs accompanying the proof of 
that element. 



NOTES-CHAPTER V 
I. For example, consider the following challenge to American 

lawyers set out in Nader and Singer, Dispute Resolution 51 CAL. 
S.B.J. 28 I, 3 17 (1976): 

An activist bar also could take the lead in simplifying 
standard transactions in order to avoid disputes and to enable 
people to handle most of their own affairs. At present, people 
not only do not write the contracts they sign, but they cannot 
understand them. Substantive legal rules and the processes of 
their application might be revised in such a way that major 
matters, such as automobile accidents, marriage dissolutions, 
and the transmission of wealth at death, could be handled 
without unnecessary litigation or other intervention of the 
judicial system .•.. Such arrangements of legal responsi­
bilities and liabilities should be as simple and as easy to apply 
as possible .... 

2. See pages 57-59 infra. 
. 3. One noted advocate of simplification of the legal process has 

spoken of "legal pollution. " 
More and more, legal pollution is clogging the everyday 

affairs of all of us. Thickening layers of legalism seem to 
surround our lives. We have far too many laws; we rely too 
heavily on law as an instrument of social change; we depend 
too much on courts, legislatures, and administrative agencies 
to resolve our woes. The entire system is in danger of becom­
ing "Bleak House" writ large unless corrective actions are 
taken. 

Ehrlich, Legal Pollution, in New York Times Magazine (Feb. 8, 
1976). 

4. See, for e.g., the New York arbitration program for small claims, 
Determan, The Arbitration of Small Claims, 10 FORUM 831 (1974). 
Mechanisms in other countries which use common notions of equity 
include the Polish Social Conciliation Committees and the Iran House 
of Equity, both of which may be termed "lay courts." See J. 
Kurczewski and K. Frieske, The Social Conciliatory Committees in 
Poland, special report for Access to Justice Project, Center for Com­
parative Studies in Judicial Procedure, Florence, Italy; Bushehri and 
Baldwin, The Administration of Justice by Laymen in fran: A Report on 
Houses of Equity and Councils of Arbitration, in INTERNATIONAL 
LEGAL CENTER, WORLD ASSOCIATION OF JUDGES, COURT 
CONGESTION: SOME REMEDIAL APPROACHES 70 (1971). 

5. See pages 57-59 infra and 72-75 infra. 
See also, Halbach, supra note I, at 144: 

Lawyers should recognize in their work the premise (even 
if un articulated) upon which enlightened, successful business 
executives operate: that one should constantly strive to rede­
sign the system in which one works to eliminate tasks when 
possible, to enable others to be shifted to lower-paid em­
ployees, and to routinize all but the vital judgment elements 
of still others. 

6. See pages 51-54 infra. 
7. See note 4 supra. 
8. There are some significant exceptions, however, especially con­

sumer disputes in which a mass of customers may have similar grie­
vances against a given firm or industry, each one involving rather 
modest stakes, but collectively amounting to millions of dollars. This 
problem can become especially acute when very extensive and specific 
consumer protection laws have been enacted. These provisions wiII 
have little effect on the marketplace if all consumer cases are diverted 
to tribunals composed of individuals lacking knowledge of these pre­
cise criteria. 

9. Individual disputants caught up in a heated neighborhood squab­
ble illustrate the first point. They may be guided by the actual decision 
rendered by the third party but probably would not shape their conduct 
on the basis of some refined legal rule applicable to their underlying 
dispute. The emotional component of the dispute simply would tend to 
overwhelm the rational plotting of future conduct by the disputants. 

Low-stakes economic controversies seem unlikely to affect the fu­
ture conduct even of business enterprise and other institutional litigants 
which do plan on the basis of legal consequences. Unless there is a 
mass of such cases involving a single type of transaction, the economic 
impact of winning or losing probably will not affect company profits 
sufficiently to alter its future practices. 

10. The propriety of allocating civil dispute resolution resources on 
the basis of stakes/cost ratios may be questioned. See page 3 supra . 
Nevertheless, it is apparent that such considerations are involved at 
present. Contrast the average time and cost commitment to small 
claims court cases with the typical business contract litigation in the 
regular courts. Even where government is willing to supply a law­
trail1ed decision-maker (e.g., a small claims judge), that decision­
maker may be under pressure to decide an overwhelming volume of 
cases. With the same or a lesser financial commitment, government 
might be able to establish a forum using panels of part-time, often 
uncompensated laymen who could devote much more time and care to 
each individual dispute. See pages 57-60 infra. However, these lay 
decision-makers would be a feasible alternative only if the eligibility 
criteria consisted of commonly held notions of fairness and justice 
rather than detailed, technical legal rules. 

1 I. As an example of a recent no-fault divorce statute, consider 
California Civil Code §§ 4506 (West 1970): 

A court may degree a dissolution of the marriage or legal 
separation on either of the following grounds, which shall be 
pleaded generally: 

1) Irreconciliable differences, which have caused the ir­
remediable breakdown of the marriage. 

2) Incurable insanity. 
12. See Chapter II, note 37 for a description of the proposed Austra­

lian National Compensation Scheme, one plan which sharply reduces 
eligibility criteria. 

13. For an example of a case which explicitly based its determina­
tion of liability upon this rationale see Brady v. Overlook Hospital, 121 
N.J. Super. 299, 296 A. 2d 668 (1972), applying strict liability to a 
hospital and bloodbank for hepatitis-infected blood. The court stated: 
"This theory has the effect of forcing the entity that markets the 
product to consider the 'accident costs' of the product when deciding 
whether and from where to procure it." In this type of situation, the 
hospital could havc taken mor'! care in selecting a blood bank from 
which to buy; the blood bank could take more care in screening donors. 

14. See G. CALABRESI, THE COSTS OF ACCIDENTS 39 
(1970). Throughout the book, and especially in Chapter Four, are 
discussions of so-caller! secondary cost avoidance. 

15. fd., Chapter Four. 
16. Although the risk of error results in added costs, it also results in 

social gain. In the instant example a driver might begin to drive more 
carefully because of the risk that he will not get fully compensated for 
losses. There is a social gain in the consequent reduction in number of 
accidents. The social cost due to error is, therefore, in actuality a netted 

55 



16. (Cont.) figure of sodalloss and social gain. Posner,AIl Ecollomic 
Appl'IJach to Legal Pl'IJc£'lillre alld Jlldicial AC/J;lillistrcllioll, 2 J. LEGAL 
STUDIES 399. 405 (1973). 

17. Harris, Acciclelll Compellsatioll in Nell' Zealand: A CO/llpre/lIm-
sil'l! 11l.1'lIrallc'l! System, 37 MODERN L, R, 361 (1974). 

18, lei. 
19. Sec Chapter II, note 37 sllpra. 
20. As only a partial indicator of what the additional cost might be, 

we could consider the fact that the elimination of fault in marriage 
dissolution cases saves an average of five minutes per case, or 2.6 
percent 'of the judicial resources of the California Superior Court. 
Johnson. E .. Bloch, S" Drew, A,B., and Schwartz, E., el al., Access 
to Justice in the United States: The Economic Barriers and Some 
Promising Solutions, national report fill' Access to Justice Project, 
Center for Comparative Studies in Judicial Procedure, Florence, Italy. 
Th is figure does not even cover the added expenses due to the time the 
attorney must spend investigating and preparing the fault issue. 

21, This could have several significant non-monetary consequences. 
See for example, III Re Raya, 255 Cal. App,2d 260, 63 Cal. Rptr.252 
(3rd Dist. 1957). a California case in which both parents almost lost 
custody of their children to the state because each parent was cohabitat­
ing with another partner. They were unable to marry their present 
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partners because they could not nfford the costs of a marriage dissolu­
tion proceeding. 

22. TIle extremely large judgments being handed down in favor of 
victims of automobile accidents gives some indication of the amount 
needed to compensate for actual damages (e.g., doctor bills) as well as 
pain and suffering. Any potential plaintiff who had not filed his claim 
because he could not affo'rd to, would have had to incur the identical 
burdensome expenses but without any compensation. 

23. There are several indications that perhaps this claim is invalid, 
For instance, it may be true that following a rule which enhances 
society would be of more future benefit to society than following a rule 
of proof of negligence, even with its potential reduction in the number 
of accidents. 

There hns also been some discussion to the effect that increased 
precision of rules (i.e" prescribing specific conduct rather than simply 
offering standards of conduct) enhances effect on primary behavior. 
See Ehrlich and Posner, All Ecolloll1ic Analysis oj Legal Rulell1t/king, 3 
J. OF LEGAL STUDIES 257 (1974). In other words, precise rules 
encourage desirable activity and discourage undesirable activity. A rule 
which incorporales negligence may be less precise than a no-fault rule 
and thus not be as effective in deterring undesirable behavior. 



CHAPTER VI. THE RESOURCE REDUCTION STRATEGY: 
MEASURES WHICH MANIPULATE THE INVESTIGATION 

AND DECISION-MAKING PROCESS THROUGH WHICH 
ELIGIBILITY FOR THIRD PARTY INTERVENTION 

IS DETERMINED 

The strate.gies described in Chapters VI, VII, and VIII 
come into play only after the parties have been unable to 
resolve their dispute without third party intervention, 
only become of essential importance after the third party 
finds it necessary to use a contested proceeding to make 
its eligibility determination, and furthermore, has estab­
lished certain criteria to guide that decision. As such, this 
category does not embrace strategies which eliminate or 
substantially reduce the necessity of making a choice 
between the moving party and the source of satisfaction, 
a set of responses considered in Chapter IV. Moreover, 
though obviously affected by the relative complexity of 
the eligibility criteria discussed in Chapter V, the subject 
here is the process itself through which criteria of what­
ever nature are applied to decide whether the third party 
should intervene on behalf of the moving party. 

Three basic strategies are considered in Chapters VI 
through VIII. In one way or another, all three affect the 
tasks to be performed in reaching a decision: fact­
investigation, criteria as('ertainment, presentation, 
decision-making, and the like. 1 The measures discussed 
in Chapter VI, thou:;':1 powered by various motives, 
reduce the resources required to accomplish these tasks. 
In Chapter VII, measures ar(~ discussed wh ich reallocate 
the tasks among the disputants and government. Chapter 
VIII considers measures which redistribute the costs of 
performing these tasks among disputants, government, 
and others in society. 

These three strategies may be fo1l0wed either inside or 
outside the formal judicial system. Sometimes they are 
implemented through reform of court procedures while 
on other occasions, they are reflected in the design of 
non-judicial forums. Some of the measures discussed in 
Chapter VI, however, represent such fundamental re­
structuring of the decision-making process that, as a 
practical matter, they would be difficult to install in the 
judicial context. For the purposes of thi& report, the 
considerable array of actual and possible measures to be 

discussed in Chapter VI will be grouped into two broad 
categories: 

• Measures reducing the amount or cost of resources 
used in the eligibility determination process. 

• Measures increasing the' 'productivity" of the eligi­
bility determination process. 

As is true throughout, inclusion in this report does not 
imply any endorsement of the wisdom or equity of a 
particular measure. It merely constitutes a recognition 
that the institution or procedure is being attempted 
somewhere or looms as a logical, though not necessarily 
superior, possibility. 

A. Measures Which Reduce the Amount or 
Cost of Resources Used in the Eligibility 
Determination Process 

The several tasks involved in determining eligibility 
for third party intervention have been catalogued 
elsewhere. 2 Each of these tasks must be performed by 
someone. In the regular courts, most are carried out by 
professional judges and lawyers. The judges have pri­
mary responsibility for the decision-making phase while 
lawyers (sometimes with assistance from investigators, 
accountants, and other specialists working under their 
direction) perform fact investigation, rule ascertainment, 
the organization and presentation of the eligibility issues, 
etc. These human resources are quite expensive, repre­
senting some of the best-educated, highest-paid indi­
viduals in society. The first set of measures to be 
discussed seeks to substitute less costly human resources 
for those currently performing some of the eligibility 
determination tasks. 

1. Measures substituting uncompensated or {esser­
compensated decision-makers. There are a considerable 
number of institutions, most inaugurated in relatively 
recent times, which utilize uncompensated decision­
makers in place of judges or other professional person-

57 



nel. Sometimes the goal is enhanced geographic accessi­
bility. Often it is to introduce flexibility and community 
values into the decision-making process, in other words, 
to substitute for the professional judge and the precision 
and uniformity of decision which he represents, a 
decision-making forum which is not socialized to his set 
of values and capable of a more conciliatory and indi­
vidualized form of justice. 3 Whether a primary purpose 
or not, a common characteristic of most of these institu­
tions is the absence of compensation for the decision­
making panel. Moreover, this cost reduction aspect fre­
quently is essential if the government is to afford some of 
the fundamental goals of these institutions. For instance, 
if those decision-makers required compensation, it might 
not be economically feasible to disperse decision-making 
forums in thousands of individual neighborhoods, even 
though that might lower the citizens' "consumption" 
costs appreciably and thus make justice much more ac­
cessible. 4 Similarly, it may not appear very cost­
effective to assign highly-paid professional judges to 
spend the hours necessary to probe the psychological 
dimensions of an intra-family or intra-neighborhood 
squabble in order to arrive at a "therapeutic" com­
promise. A panel of uncompensated community resi­
dents, on the other hand, could devote a full afternoon or 
evening to the same dispute without putting a direct 
strain on the government budget. 5 

Among the interesting institutions utilizing uncom­
pensated decision makers are: 

• The Community Conciliation Committees (Poland). 
The members of these committees perform this function 
in their "off-time" and without monetary compensation 
of any sort. Selected by the local "popular front" 6 on 
the basis of criteria which stress qualities of respect and 
leadership, these panels often contain teachers and others 
with above average education and status-people who 
would be classified as middle or upper-middle class in 
the United States. 7 Submission of disputes to the Com­
munity Conciliation Committees is entirely voluntary. 
The hearings themselves usually take place in the eve­
nings and are quite informal with the committees' deci­
sion constituting recommendations to the disputants, and 
not final, binding pronouncements. a 

• The Compulsory Conciliation Boards (Sri Lanka). In 
many respects, these boards are similar to the Polish 
Community Conciliation Committees despite the vast 
differences in political and cultural context. They are 
composed of citizens chosen for their standing in the 
local community (in this case, by the ministry of justice 
on the basis of nominations from various community 
groupS).9 The board members are uncompensated, 
proceedings are informal, and the decisions merely persua­
sive. lo However, unlike the Polish committees, jurisdic-
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tion is not a voluntary choice for the disputants. Every 
civil controversy must be submitted to one of these 
boards for an attempted conciliation before a regular 
court can hear the case. If the board's recommendation is 
accepted that becomes the final resolution. If the attempt 
fails, the board prepares a certificate which must be 
submitted to the judge before he can proceed to trial. I I 

• The New York small claims arbitration system. This 
system represents a substantially different form of in­
stitution than those described above. The panel members 
are not laymen but rathcr lawyers who have agreed to 
serve as uncompensated voluntary "arbitrators. " (Auu­
ally, they are not "arbitrators" in the traditional sense 
since the parties to the dispute play no role in their 
selection.) 12 Moreover, their decisions are binding on 
the disputants, though the decision to refer a dispute to 
one of these "arbitrators" rather than the small claims 
judge is theoretically voluntary. IS The same informality 
apparently pervades the proceedings, and they are held at 
convenient hours. 14 The cost reduction goal appears to 
be a paramount consideration, however, and there is not 
the geographic dispersion which features the Polish and 
Sri Lanka forums. 15 

In addition to the Polish and Sri Lanka institutions 
(which draft carefully-screened opinion leaders) and the 
New York system (which relies upon the willingness of 
lawyers to volunteer their services), there is at least one 
other potential source of uncompensated decision­
makers. That is the theoretical possibility of 11 forum 
composed of common citizens chosen by lot or in some 
similar rather arbitrary and non-discriminatory manner. 
This approach may appear similar to the American jury 
system. However, unlike the traditional jury, these 
panels of randomly-selected cith.ens would be deciders 
of the appropriate criteria as well as the facts. Moreover, 
they would preside over the proceedings in the cases 
assigned to them for resolution. 

The recognition of this theoretical alternative opens a 
number of possibilities in the details of design. The 
random panels could be invested with the power to reach 
binding decisions, as the New York arbitrators, or 
merely to hand down recommendations with persuasive 
appeal, as the Polish and Sri Lanka tribunals. The ran­
dom selection could be made from the citizenry of a large 
geographic area or be confined to a very tiny neighbor­
hood. With modern census data and computer technol­
ogy, it should even be possible to assemble randomly­
selected panels composed of persons especially 
knowledgeable in a certain subject mattcr or possessing 
(or lacking) certain other desired (or undesirable) charac­
teristics. The essential underlying principle is that serv­
ice on such general or specialized decision-making 
panels would be considered a normal incident of citizen-



---.------------

ship, a responsibility to be discharged seriously and 
without compensation. 

All the institutions and possibilities discussed thus far 
depend upon the availability of persons willing to serve 
(or at least willing to be drafted) as uncompensated 
decision-makers. As a consequence, these measures tend 
to share two common characteristics. First, the dispute 
resolution caseload usually is distributed widely among a 
large number of such forums. Accordingly, each indi­
vidual panel only hears and decides a handful of disputes 
each year. to Since they need devote only a few hours 
annually to these duties, panel members probably are 
more ready to volunteer or less resentful of a draft. 

Secondly, these forums appear best suited to disputes 
in which society is willing (and possibly pleased) to 
tolerate a substantial risk of error and a wide variation 
among the decisions reached in like fact situationsY 
These decision-making panels normally wiII not be 
equipped by education or background to apply the 
sophisticated, precise criteria which judges and other 
professional decision-makers do. (The lawyer ar­
bitrators in New York's small claims courts presumably 
are an exception.) 18 Nor wiII the lay panel members 
have the opportunity or incentive to devote the necessary 
time to gain such an education or experience. Thus, it is 
not surprising to find that resort to these forums is often 
voluntary with the parties, and the decisions frequently 
merely persuasive, not binding. The disputants are of­
fered an outlet to a professional decision-making forum, 
and society can ease its collective conscience with the 
knowledge that there will be a less precise and uniform 
outcome only if the disputants so choose. 19 

In addition to institutions which utilize uncompensated 
decision-makers, there are others which employ profes­
sional, but less well-paid personnel in that capacity. Of 
course, some economies of this nature generally are 
experienced any time a certain class of disputes is chan­
neled away from the courts to an administrative tribunal, 
since the hearing officers and the like assigned to decide 
cases in administrative forums normally are less well 
paid than judicial officers.20 In that connection, there 
appears to be a widespread movement in the United 
States and some other countries to substitute administra­
tive adjudication for the courts.21 Conversely, it should 
be noted that another modern trend-toward profes­
sionalization of the judiciary-is replacing low-salaried 
justices-of-the-peace, magistrates, and the like with bet­
ter qualified, but also more costly, judges. 22 

For present purposes, the conflicting trends of judicial 
professionalization and "administrization" of disputes 
are not as relevant as some measures which can be used 
to divert controversies to other less expensive forums. 

• The ORA mediatioll il!stitlltioll (Hamburg, Ger-

maIlY). Briefly summa.rized, this is a government­
sponsored organization, over 50 years old, which 
performs two functions: legal advice to the poor and media­
tion services to any disputants, irrespective of means, 
who voluntarily submit their differences for resolution. 23 

Operating out of over 25 decentralized locations, the 
agency relies on off-duty judges, part time lawyers, and 
other professionals, each serving only a few hours a 
month and receiving nominal compensation. 24 As the 
term "mediation" connotes, the nature of ORA's power 
in dispute resolution is minimal. Referring to our earlier 
anatomy of the process, it falls at the minimal level of 
third party intervention-attempted persuasion of the 
disputants with no sanctions available to punish non­
compliance. 25 

• Lawyer "arbitration panels" (some U.S. jurisdic­
tions, especially Pennsylvania). Though called "com­
pulsory arbitration," this procedure pioneered in 
Philadelphia and now spreading to several other major 
states, has been more accurately characterized as "trial 
by lawyer panel." 26 Under this system, all court cases 
below a certain level (in Philadelphia $10,000) are auto­
matically diverted to three-member panels chosen at ran­
dom from those members of the legal profession who 
have agreed to participate. 27 Panel members receive 
nominal compensation for their efforts,28 with the result 
that disputes are resolved at apparently about one-fifth 
the cost of a judicial decision. 29 

• Administrative tribunals (England). Most adminis­
trative forums in the United States consist of full-time 
administrative judges, hearing officers, etc., or full-time 
government employees for whom adjudication is a col­
lateral duty. 30 In England, the same sort of disputes 
between government and the private individual or institu­
tion are decided by citizen panels called" Administrative 
Tribunals." These tribunals have been created pell mell 
since World War II and now number in the thousands. 31 

They are highly specialized, and generally composed of 
a part-time lawyer serving as chairman and part-time 
laymen expert in the substantive field in which the tri­
bunal exercises jurisdiction. 32 Hearings are held at con­
venient hours (both for disputants and tribunal mem­
bers), usuaIly in the evening. Proceedings are informal 
and decisions binding. Appeals to the courts are limited 
narrowly to issues of law and procedure. 33 Lawyers are 
permitted, but with rare exception, government­
subsidized legal aid is not available to poor people 
appearing before tribunals. Though initially designed sole­
ly to decide disputes between citizens and government 
agencies arising out of the administration of various 
social programs, in recent years, administrative tribunals 
have been created to hear cases between private par­
ties. 34 Significantly, these part-time citizen panels now 
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dispose of more non-criminal cases than the entire En­
glish court system,35 a development that is not univer­
sally welcomed. 36 

Many of the observations made earlier about the cir­
cumstances favoring uncompensated decision-makers 3; 

apply with nearly equal force to the use of lower­
compensated professionals. For example, the willingness 
of qualified professionals to serve part-time at below 
market rates will be enhanced if the time demands are 
minimal and the hours do not conflict with the panel 
member's regular occupation. However, the very fact 
these decision-makers sometimes are professionals par­
ticipating daily in the total dispute resolution system can 
introduce a new consideration. In certain situptions, they 
may gain enough financially from the existence of a 
cheaper and more expeditious alternative forum to justify 
any apparent economic sacrifices. There is some evi­
dence suggesting that many Philadelphia lawyeis serving 
on that city's arbitration panels are receiving an eco­
nomic dividend from the operation of that system which 
is larger than any income loss which might be experi­
enced dllring the hours devoted to deciding cases as part 
of one of these panels. 38 For such professionals, it is 
relatively easy to write off the "sacrifice" of working for 
nominal compensation as a sound investment yielding 
very substantial profits. 

2. Measures reducing support costs of the decision­
making forum. In most countries, the budget of the 
formal judiciary contains many expensive elements be­
yond the judge's salaries. Working in large, sometimes 
opulent quarters, judicial decision-makers typically are 
surrounded by a supporting cast of clerks, reporters, 
bailiffs, and other auxiliary personnel. Of course, this in 
no way suggests this amount of assistance and this level 
of expenditure are excessive. 39 For the most part, the 
assistance and costs are easily justified, at least when the 
disputes being resolved involve stakes or issues of sub­
stantial significance. But these statistical facts do offer a 
hint of where the real economies lie in some of the 
alternative forums to which disputes are sometimes di­
verted. 

Many alternative institutions experience savings by 
eliminating or reducing the cost of physical facilities. 
The previously mentioned compulsory arbitration plan in 
Philadelphia, Pennsylvania, for instance, uses lawyers' 
offices for its hearings. 4o Thus, it is feasible to simul­
taneously hear hundreds of disputes in an equal number 
of law offices without investing a nickel in the construc­
tion or maintenance of a single courtroom. Another ap­
proach has been adopted by the Hamburg ORA, also 
discussed earlierY Mediations are conducted in various 
government offices during off-hours, a system facilitated 
by the fact the regular office hours for ORA are in the 
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evening:12 
These institutions, as well as others described in this 

report, also have largely eliminated the auxiliary person­
nel common to judicial decision-making forums. They 
fUl1ction without reporters, bailiffs, law clerks, and the 
like-a very substantial percentage of the judiciary's 
budget:13 However, they generally do continue to de­
pend upon a core administrative staff to accept filings, 
assign cases, and maintain records. 4•1 Sometimes the 
functions performed by other support personnel can be 
assumed by the decision-making forum itself. An arbitra­
tion panel composed of lawyers can research its own 
legal precedents, if that becomes necessary, rather than 
looking to a law clerk. However, other functions arc 
simply lost. The verbatim transcript of hearings, for 
instance, will not be available if the decision-making 
forum operates without a trained reporter. 

There is at least one example of an attempt to utilize a 
somewhat different approach: to replace expensive auxil­
iary personnel with lower-cost modern technology. The 
housing court hearing examiners in New York employ 
tape-recording equipment to mantain a verbatim record 
of proceedings in these forums. Should an appeal be 
filed, it is still necessary to incur the expense of transcrib­
ing the tape. But this system does cut support expendi­
tures by thousands per annum for each forum:15 

3. Measures affecting input expenses of other pw·tid­
pants. Actually, the measures discussed thus far repre­
sent direct economies only for government. Alternative 
forums and other strategies which reduce eosts for gov­
ernment are appealing to budget-conscious officials and 
may be expected to reduce delay by processing more 
cases at present levels of invest"'1ent in the dispute reso­
lution system. 46 But it is not gov.;rnment which in ordi­
nary circumstances provides most of the input for the 
decision-making process. Rather, as observed earlier, it 
is the disputants who bear most of the burden and incur 
most of the costs. It is the common citizen who so often 
determines he simply cannot afford to participate in a 
third-party forum, either to prosecute or to defend a 
claim Accordingly, it is only as input costs are lowered 
for disputants that dispute resolution becomes more ac­
cessible. And so, we now consider those relatively few 
measures which directly and intentionally benefit the 
disputant as opposed to government. 

a. Fixing limits on displltllnts' allolVable expendi­
tures. It is apparent that most litigation costs borne by the 
parties constitute interdependent variables. If one dispu­
tant utilizes more expert personnel or invests larger sums 
in order to more thoroughly probe and analyze the under­
lying transaction, the other disputant, almost in self­
defense, is compelled to obtain similar expertise and 
make similar investments. If he fails to do so, his 



chances of prevailing in the decision-making phase pre­
sumably depreciate. Or in the somewhat different terms 
of our earlier discussion, his failure to match his oppo­
nent magn ifies the risk he will be the victim of an error. 47 

When both contestants possess ample means and the 
controversy itself involves a subject matter with a sub­
stantial economic value, this mutual1y reinforcing escala­
tion of litigation expenditures is no particular problem. 
In fact, ir can prove healthy, producing a more precise 
and equitable decision at the end of the process. But if 
either disputant is of comparatively limited income, he is 
seriously threatened with being "out-investigated" by 
his more affluent opponent. 48 If he recognizes this prob­
ability before an action is commenced in the third party 
forum, he may weB elect to surrender without even 
bothering to participate in that process. The most ex­
treme, yet probably most common, example of this 
phenomenon is the impoverished individual confronted 
by an institutional opponent who throws up his hands in 
resignation because of the awesome litigation power of 
his opponent, rather than either sue or defend against a 
suit. 40 Even if a less affluent disputant initially partici­
pates, he may be compel1ed to capitulate during the 
course of the proceeding, not necessarily because he has 
been unable to finance minimal (and possibly sufficient) 
preparation, but rather because he perceives himself as 
having been "out-prepared" by his wealthy adversary. 
Facing near certain defeat, it seems more sensible to 
compromise on even the most unfavorable terms. 

When the subject matter of the dispute is itself of 
rather modest dimension, a new sort of problem arises. 
Even an affluent individual wiII be severely restricted in 
the funds he can reasonably commit to the case. He 
cannot afford to allocate a sum anywhere approaching 
the value in dispute for fear the fruits of any ultimate 
victory would be entirely eaten up by the litigation costs. 
Though this practical limitation affects every disputant to 
some extent, its application is far from uniform. Repeti­
tive litigants, in general, and institutional ones, in par­
ticular, feel its consequences much less severely. In fact, 
the existence of this reality tends to operate to their 
advantage in any controversies against individual dispu­
tants. The reasons for this are manifold. 50 However, they 
tend to boil down to advantages borne of economies of 
scale and cost redistribution potential. That is, a repeti­
tive disputant can afford to retain lawyers, investigators, 
etc. on a permanent basis, and follow other practices 
which will lower his litigation costs per dispute quite 
dramatically. 51 Possibly even more important, the repeti­
tive litigant can "afford" to invest an otherwise uneco­
nomic sum in any given dispute because that cost can be 
distributed among the hundreds or thousands of other 
cases in which that willingness and ability force the 

opponent to capitulate before any significant financial 
commitment has been made. 52 The power to redistribute 
cost becomes the power to intimidate the opposition. 

For purposes of the present :liscussion, these differ­
entials in financial means, economies of scale, and cost 
redistribution capacity assume importance because they 
impair the eligibility determination process. Many dispu­
tants are denied access entirely and others suffer inap­
propriate defeat, not because they lack the resources 
necessary to a minimal1y adequate fact investigation, but 
for lack of enough to match an advantaged opponent 
(generally, either a wealthy or repetitive litigant). 

One cure for these common disparities is to real10cate 
the burden of expense, a possibility to be considered in 
Chapter Eight. 53 But a more direct approach is to forbid 
expenditures by either disputant beyond a level which 
might disadvantage the other. It is roughly analogous to 
the rationing of commodities. The greater purchasing 
power of the wealthy is nulJified by limiting the quantity 
they are allowed to buy, general1y the same amount 
which the common citizen can afford even with his 
relatively limited resources. 

There are at least two methods of imposing a limita­
tion on the parties' litigation investment. One is a strict 
quantitative quota. For example: "No disputant may 
al1ocate, directly or indirectly, more than 'X' dollars to 
any individual dispute in this forum (or of this particular 
type, or in which the value of the subject matter is less 
than 'Y' dollars, etc.)." A quantitative restriction might 
also be expressed as a percentage of the amount in 
controversy. "No disputant may al10cate directly or indi­
rectly, more than 'X' percent of the amount in con­
troversy to any individual dispute in this forum. " Or to 
neutralize some (but only some) of the advantages en­
joyed by institutional litigants, the test could be phrased 
in units of input rather than monetary terms. "No disput­
ant may allocate, directly or indirectly, more than 'X' 
attorney hours to any individual dispute in this court." 

Whether because of problems of definition and en­
forcement or otherwise, we have been unable to uncover 
any forums where qualltitative restrictions have actually 
been imposed on litigation expenses in civil cases. 54 
GeneraJly for other reasons, some jurisdictions have im­
posed a form of quantitative limitation on expenditures 
for representation in certain cases (generaJly consisting 
of ceilings on the fees which government will pay to a 
lawyer for defending a criminal case).55 However, these 
quanti~ative restrictions usually only apply to one of the 
two disputants, the one depending upon a government 
subsidy, and thus may impair the equity of the 
decision-making process. 

However, a number of countries have established 
another sort of limitation in civil cases which has the 
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same underlying purpose. It is in the nature of a qual­
itative ban, prohibiting any disputant from employing 
certain types of professional assistance. As might be ex­
pected, the most common is a ban against lawyers. 
Among the forums in which lawyers are excluded are 
small claims courts in certain jurisdictions in the United 
States, S6 Houses of Equity in Iran, S7 Polish Community 
Conciliation Committees,5S and Swedish Public (:om­
plaint Boards. 59 It should be highlighted that not all of 
these forums prohibit lawyers from participating in the 
pre-trial phases-fact investigation/rule ascertainment, 
etc. Yet by barring them from the presentation stage, 
where they ordinarily enjoy a monopoly in the regular 
courts, the practical effect is probably nearly the same: 
for the most part, these high-priced professionals are not 
available to either side at any time during the process. 60 

More sophisticated qualitative limitations have been 
proposed occasionally and still others are theoretical pos­
sibilities. Recognizing that the ban against lawyer par­
ticipation has merely motivated institutional litigants to 
develop their own cadres of middle management advo­
cacy specialists in some jurisdictions,61 it may be rea­
sonable to contemplate extending the prohibition beyond 
lawyers to other forms of litigation assistance. 62 The 
ultimate aim apparently is to leave each disputant naked 
in the dispute resolution process, stripped of any outside 
resources or assistance. Given inherent disparities in 
intelligence, education, and sophistication, whether this 
would lead to sound and equitable decisions may be 
debatable. An illiterate, low income disputant is unlikely 
to be a match for a college-educated, middle class indi­
vidual, even if both are making their first court appear­
ance. 

A more promising alternative appears to be an affirma­
tive provision, simultaneously limiting both disputants to 
assistance from "lay advocates" and providing such 
assistance at government expense to those unable to 
afford their own. The operational procedure most nearly 
approximating this approach is the Harlem neighborhood 
court, actually a branch of the New York small claims 
arbitration system. This pilot project employs so-called 
"consumer advocates." These para-professionals are 
available at no cost to any litigant who desires help in 
preparing his case for presentation before the volunteer 
arbitrator or the professional judge. Their services, how­
ever, do not extend to the hearing itself-probably be­
cause of the statutory provisions controlling all smali 
claims proceedings. At that point, both disputants must 
represent themselves. 63 In effect, the Harlem neighbor­
hood court's consumer a,dvocates provide government­
subsidized assistance to the unsophisticated disputant in 
the pre-trial phase-fact investigation, criteria ascer­
tainment, etc., but not at the decision-making phase. Yet 
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this arrangement is not far from what might be called a 
"second-tier forum" in which only less expensive, less 
trained advocates could appear and where such advocates 
were made available at government expense to all 
those needing them. 64 

b. Reducing disputants' need to expend. There is 
another approach which government can employ to 
lower input costs for disputants. If the proceedings are 
simplified sufficien tly, it may become feasible for a 
common citizen to represent himself and thus avoid the 
expense of professional assistance. (Whether the rules 
can be adjusted to the degree that an unrepresented dis­
putant will be on a par with a "carefully-counseled 
adversary" 6S is a related and difficult question. Possibly 
only a ban on professional assistance coupled with the 
simplification of the process can achieve that objective. 66 

In any ev"nt, it is not surprising to find many of the 
institutions and procedures which aspire to improve 
the decision-making process stripping away many of the 
complexities, technicalities, and formalities of tradi­
tional judicial procedure. These measures include: 

(1) Simplification or elimination of written 
pleadings. The New York small claims arbitration sys­
tem probably has carried simplification of written plead­
ings further than any. The plaintiff initiates the suit by 
filling out a postcard "complaint" in his own words. A 
carbon copy remains with the court, but the postcard 
itself is mailed to the defendant who writes his" answer" 
in some free space on the card and returns it. 6i Other 
jurisdictions have surpassed New York, however, by 
replacing written pleadings entirely with oral declara­
tion~. 68 

(2) Elimination of limitatiolls on methods of 
proof. Probably nothing mystifies the layman more 
than complex and technical rules of evidence. Prah ibitions 
against hearsay, authentic (but unauthenticated) docu­
ments, and the rest of the rules of evidence may be based 
on sound policies and valid psychological principles. But 
for a non-lawyer, these provisions are impossible to 
comprehend or manipulate. And in disputes where the 
stakes are not high, more injustice may be nullified by 
the existence of such rules (and the consequent expen­
siveness of participation) than litigants could possibly 
suffer because of their absence. Certainly many 
decbion-making forums which cater to smaIl and modest 
claims have officially abandoned or loosened the tradi­
tional evidentiary constraints. 

A rather advanced example of this approach is pro­
vided by the Swedish Public Complaint Boards. Deci­
sions in such forums frequently are based upon reports of 
testimony obtained through correspondence and tele­
phone conversations.59 Acceptance of such evidence 
obviously should tend to lower the costs of fact investiga-



tion as well as simplifying the presentation of the matter 
to the decision-maker. But since investigation and pre­
sentation are conducted by staff of the Board, these 
economies benefit primarily the government rather than 
directly lowering the participating costs for disputants. 70 

But the same principle is operative in the relaxed eviden­
tiary rules used by some small claims courts 71 and 
compulsory arbitration programs 72 in the United States. 

(3) Simplification of the sources and content of 
criteria. Some forums explicitly substitute common no-

. tions of fair play and justice for the usual sources of 
criteria: statutes, treatises, prior court decisions, and the 
like. 73 This reduces the need for and one of the advan­
tages enjoyed by professional advocates who are steeped 
in the criteria (that is, the substantive law) used in the 
formal courts. It should be noted, this shift from rela­
tively specific criteria to a more generalized version 
presumably also diminishes the uniformity and precision 
of decisions rendered in the alternative forum. 74 

(4) Deformalizatioll of the presentation phase. 
Some forums likewise officially dispense with many of 
the motions, the special etiquette, and other formalities 
which characterize judicial hearings, and typically are 
known only to the professional advocates who regularly 
appear before such tribunals. 75 The effect is to make 
laymen comfortable in an alien, often intimidating set­
ting, and to curtail the professional's advantage, if not 
eliminate his role. 76 

In the context of traffic offenses, West Germany has 
carried this principle one step further by eliminating the 
need for an oral hearing entirely. A defendant can contest 
a charge merely by writing his own version of the inci­
dent on the document containing the arresting officer's 
accusation and then mailing it to the authorities. 77 The 
two versions are weighed and a decision rendered with­
out any verbal testimony being taken. Only if defend­
ant is dissatisfied with this disposition is a hearing 
scheduled. 78 To th~ extent the professional advocate's 
advantage is more pronounced in an oral proceeding, thi. .. 
procedure should reduce the need to incur the expense of 
employing a la" e,.r. Moreover, by dispensing with an 
oral hl"";' Lg in n substantial percentage of contested 
cu'.; : .. -: defendant's other transaction and opportunity 
costs should be diminishd as well. He need not travel to 
a courthouse, or lose time from his employment, etc. 

Although this procedure presently operates in a certain 
type of criminal case, it also appears adaptable to many 
civil disputes. There i· :hing inherent in the approach 
(I It restricts it to trafnl,; cases. The procedure becomes 

rlseful, however, in disputes in which the factual 
.,u"s are more complex and especially where some of 

[he important evidence is not in the possession of the 
disputants themselves. It also is not a satisfactory ap-

proach if one of the disputants is unable to communicate 
effectively through the written word. 

B. Measures Which Increase the Productivity 
of the Eligibility Determination Process 

Though most attention appears to have focused on 
"input" factors, it is possible to detect certain measures 
which have the effect of enhancing the efficiency of the 
decision-making forum. To use other terminology, these 
measures seek to increase the forum's productivity, the 
output of decisions rendered per unit of time invested (or 
often to substitute a new, more productive forum for an 
existing one). 

1. Examples of measures enhancing decision-making 
productivity. In general, these measures fall within one 
of three categories: Measures upgrading the expertise of 
the decision-makers; measures simplifying the criteria 
which must be satisfied; and measures simplifying the 
decision-making procedures themselves. 

a. Upgrading the decision-maker's expertise. 
There is a presumption, though frequently difficult to 
confirm, that decision-makers who come to a dispute 
with some expertise in the subject matter will be able to 
arrive at better (or at least equivalent) decisions in a 
shorter time than their amateur colleagues. Subject mat­
ter expertise can be engendered by: 

(a) distributing disputes of different types 
among special panels composed of decision­
makers already expert in the relevant field. The 
closest analogs appear to be certain specialized 
administrative tribunals 79 and arbitration 
panels, the latter chosen by the disputants 
themselves because of their subject matter ex­
pertise.8e 

(b) treining decision-makers in the subject 
matter of typical categories of disputes. 81 

(c) assigning subject matter experts to 
interpret facts and otherwise assist decision­
makers in specific categories of disputes. 82 

(d) utilizing computers, programmed with 
the relevant criteria and technical background, 
to analyze the pleadings and evidence and 
identify the issues for the decision-making 
panel. As yet, only a theoretical possibility, 
this measure does have some analogs. In recent 
provocative experiments, computers have been 
programmed to prepare testamentary wills and 
divorce pleadings for the clients of lawyers. 83 

None of these approaches to greater decision-making 
productivity are in widespread use and only (a) and (d) 
appear calculated to enhance output appreciably. In the 
case of (a), the distribution of disputes among expert 
panels, the relative cost-effectiveness will hinge on 
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whether the productivity gains yielded by the expertise of 
the panels exceed the several possible costs of the distri­
bution mechanism itself. The latter will always include 
an administrative surcharge caused by the added expense 
of screening and assigning disputes to appropriate 
forums. There also may be additional costs because of an 
incidence of erroneous assignments, slack decision­
making resources in certain specialties, and bottlenecks 
in others, etc. 84 The computerization of the decision­
making phase, like the computerization of the rest of the 
dispute resolution process, is difficult to assess without a 
heavy investment in experimental applications. 85 

b. Simplifying the criteria which ml/st be satisfied. 
Chapter V was devoted exclusively to an evaluation of 
measures which seek to simplify eligibility criteria. For 
now it is sufficient to highlight that, among the many 
effects of criteria simplification, increased decision­
making productivity may be one. With fewer issues to be 
considered in order to decide whether the moving party is 
eligible for third party intervention, it is probable that 
evidence can be taken and a decision rendered in a 
shorter p~riod of time. 86 As a result, costs per dispute 
should diminish both for the government and the dispu­
tants. Delay may be diminished, and dispute resolution 
should become more accessible in the category of cases 
to which criteria simplification applies. 

c. Simplifying the decision-making process itself. 
We already have discussed simplification of decision­
making procedures in the context of its implications for 
input costs, specifically curtailing the need for profes­
sional assistance. 87 Certain of those measures may 
simultaneously enhance the decision-maker's productiv­
ity by shortening the time required to hear and decide the 
average dispute. For instance, elimination of wrangles 
over the admissibility of certain items of proof could 
frequently expedite many trials. On the other hand, it 
also is possible to imagine these measures sometimes 
operating to lengthen hearings even while making the 
system more accessible. Merely to reverse the above 
example, the absence of any evidentiary constraints 
could mean the decision-making panel would be sub­
jected to an endless parade of minimally relevant tes­
timony. 

There remain, however, other measures in which the 
effect on decision-making productivity is more predict­
able. They endeavor to enhance output by: 

• Motivating disputants to confine the dispute to the 
minimum number of issues. Beyond the traditional and 
often complex method requiring detailed pleadings, ad­
missions, motions, summary judgments, etc.,88 there are 
some subtler possibilities. Costs could be allocated on an 
issue-by-issue basis, with the financial burden associated 
with hearing and deciding a given point falling on the 
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disputant who "erroneously" disputed that particular 
issue. (Obviously, the financial disincentive could be 
framed as a penalty bearing no necessary relationship to 
the cost of hearing or deciding the issue, but with the 
accounting still accomplished issue-by-issue.) 89 In a 
less punitive, but more' speculative approach, the dispu­
tants could be required to submit "offers of proof" and 
documentary evidence to a specially programmed com­
puter. The computer, in turn, would identify the issues 
actually in dispute both for the parties and the decision-

. making forum. Hence, the hearing could be confined to a 
. highly-refined agenda. 90 

• Encouraging less time-consuming and cumbersome 
methods of proof. A step beyond the elimination of 
evidentiary constraints, this measure provides positive 
reinforcement to disputants who prove facts through the 
most expeditious (;;.~ans available. The Philadelphia 
compulsory arbitrat; . 11 program illustrates this approach 
in its encouragement of simple medical records to estab­
lish the extent of injury in contrast to the hours of 
expensive expert testimony ordinarily offered to estab­
lish the very same ultimate fact in a formal judicial 
proceeding. 91 Though the Philadelphia program appar­
ently relies on group pressures to encourage expeditious 
modes of proof, it is not difficult to construct more 
palpable incentives (or for that matter, disincentives). 
Thus, a financial reward could be granted to disputants 
utilizing a specified, time-saving form of evidence. 
(Clearly, the amount of this bonus would have to be 
substantially less than the average cost of proving this 
same element through Cllternative and less-favored 
means.) Conver~i~ly, financial penalties could be im­
posed on those using the less-favored mode of proof at 
least when less time-consuming evidence was available 
to support the same factual element. These financial 
penalties could be easily characterized as "license fees" 
for those disputants wishing to occupy the decision­
maker's time with expensive modes of proof when 
cheaper, though possibly less dramatic, forums were 
available. 

• Discouraging time-consuming methods of prese/lla­
tion. A typical decision-making hearing is taken up with 
more than the straightforward presentation of evidence. 
An average jury trial expends hours on opening and 
closing statements, histrionic asides during the course of 
the submission of evidence, and the like. All in all, the 
attempt to woo the emotions of the decision-maker oc­
cupies a substantial percentage of the time of many 
decision-making hearings. Outside of outright bans on 
such appeals (an approach which seldom succeeds en­
tirely anyway), the only real inhibition this sort of 
time-consuming, expense-producing t lduct is a 
decision-making forum comprised of per!' s not suscep-



tible to emotional argument. Testimony about the lawyer 
panels used in the Philadelphia compulsory arbitration 
program illustrates the significant savings experienced 
when emotional appeals become irrelevant or even 
counter-productive. 92 (At the same time, any such sav-

ings must be balanced against the very important values 
which may be served by juries and other decision­
making forums whose composition entices advocates to 
attempt emotional persuasion.) 
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NOTES-CHAPTER VI 

I. See Chapter II, supra. 
2. See pages 16-17, supra. 
3. The Polish Social Conciliation Committees are a prime example 

of a dispute resolution mechanism whose purpose is to ultize commu­
nity members as decision-makers to achieve social harmony and coop­
eration in the neighborhood in accordance with the ideals of socialist 
doctrine. SCC's in two towns in Poland were the subject of an empiri­
cal study prepared for the Access to Justice Project in Florence, Italy. 
See Kurczewski, Jacek and Frieske, Kazimierz, The Social Concilia­
tory Committees in Poland, unpublished report for Access to Justice 
Project, Center for Comparative Studies in judicial Procedure, Flor­
ence, Italy. The authors of this study have analyzed the concept of the 
SCC into three models: (I) the self-government in justice model (deal­
ing with disputes voluntarily submitted by fellow community mem­
bers), (2) the pre-trial diversion model (servicing both voluntary and 
assigned disputants, thus alleviating the burden on the official state 
judicial system, and (3) local social order agency model (aiding local 
agencies in preventing disputes and transgressions within com­
munities). 

It is particularly the first, self-government model to which we are 
alluding herein when we speak of decision-makers who are more in 
tune with the social values of the disputants. As the authors of the 
Polish Study note, no one model prevails, nor are the models devoid of 
tension in their relationships to each other. Yet the self-government 
model seems to be most inherent to the current functioning of the 
SCC's. 
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To summarize, we may say that the SCCs as presently 
operating show the influence of each of the three "models" 
we have been discussing. They do not conform entirely to 
anyone model; rather they perform to greater or lesser 
degree, the social functions or goals beh ind all three models. 
However, considering both the legal principles and the actual 
practices of the SCC's, which stress the secs' mediatory and 
arbitral dispute settlement functions, they come closest at 
present to fulfilling the self-government in justice model. 
Even so, certain modifications would be necessary if this 
model were to be completely realized. In particular, func­
tions which involve involullIary compulsion-such as man­
datory conciliation-would have to be done away with. As to 
the other two role models, pre-trial diversion and social order 
agency, they are fulfilled to a lesser degree (the former 
probably more than the latter) by the seC's present opera­
tion. Moreover, the changes that would be required for their 
more complete fulfillment, which changes would de­
emphasize mediatory and arbitral functions and emphasize 
mandatory and authontative (conciliation or settlement) func­
tions, could constituW fundamental alterations in the nature 
of the SCCs as an institution-especially as regards both the 
role of voluntarilY and the autonomy of the sces from 
organs of the state administration. Moreover, the develop­
ment of the SCCs in complete conformity with either of these 
models would ultimately duplicate already existing institu­
tions. 

The previous paragraph should make it clear that, as we 
suggested earlier, an overall answer to the future develop­
ment question must refer to the tensions between the social 
function models presently influencing the SCCs. This is 
especially so since, as should now be evident and as we 
earlier hinted, there are fundamental incompatibilities be­
tween the models which would make it impossible for the 
SCCs to serve them all fully at once 

This by no means suggests that we will now advocate choos-

ing one model to the exclusion of the others as a blueprint for 
future development. It does mean that we advocate that 
modifications-by law or by practice-in the SCCs' opera­
tion be made only with an understanding of how they will 
affect the various social functions of the SCCs. And we 
suggest that this is particularly important where the change 
might affect the capacity of the SCC to fulfill the self­
government in justice model. For it is this social function 
which the SCCs are uniquely suited to perfl)rm. And, argu­
ably, it is this model which has been affirmed by the Polish 
public in their positive assessment of the SCCs-since the 
present functioning of the SCCs (which was so assessed) 
corresponds much more closely to this model than to either of 
the others. 

Id. at 289-91. 
4. This problem has been spoken of as a "double bond," i.e .. as 

"consumption costs" to the user of the system decrease, the "produc­
tion costs" of the system increase. This phenomenon has been illus­
trated in an analysis of transactional costs of two antipoverty programs 
in California, with special emphasis on the categories of scale, loca­
tion, routine, decision-making, personnel and clientele. L. Wechsler 
and R. Warren, Consumption Costs and Production Costs in the Provi­
sion of Antipoverty Goods at 18-21 (Mimeo, American Political Sci­
ence Association, 1970). 

5. For a clear picture of the complex psychological factor; involved 
in resolving certain types of disputes, see the analysis of a mediation in 
a collective bargaining dispute in Fuller, Mediation-its FOri/IS and 
Functions, 44 SO. CAL. L. REV. 305, 312-325 (1971). Fuller shows 
how a skillful mediator can probe both sides, bring about mutual trust 
and cooperation, and make the parties recognize certain features of 
their relationship, such as, for example, that a continuing relationship 
requires that each side not take all it can get from the other now, but 
rather learn to give and take on the right points to effect a working 
agreement. 

Complexities which consume large quantities of time during resolu­
tion are especially evident in family disputes. In the marriage context, 
the movement towards court-connected conciliation demonstrates a 
belief that parties other than judges can effectively deal with these 
problems, in less time perhaps and certainly at smaller salaries. See 
e.g., Foster and Freed, Divorce Reform; Brakes on Breakdown?, 13 J. 
FAMILY LA W 433 (1973-74). 

In the juvenile context, even the judges themselves have recognized 
that parent-child disputes are complex and require more time than the 
court can spend on them. Suggestions have been made and programs 
implemented for turning some of these disputes over to the community, 
for resolution at less cost and perhaps with greater effectiveness. See 
Bazelon, Beyond CollIrol of the Juvenile Court, 21 JUVENILE 
COURT JUDGES JOURNAL 42 (Summer 1970). 

Statsky, Community Courts; DecellIra/izing Juvenile Jurisprudence, 
3 CAPITAL U. L. REV. I (1974). 

The "moot," a community discussion in which friends and relatives 
of the disputants meet together to help resolve disputes, has long been 
used in primitive societies. See Gibbs, The Kpe/le Moot, in P. 
BOHANNON (ed.), LAW AND WARFARE (1967). One scholar has 
suggested that this type of mechanism could fruitfully be introduced 
into the United States as an adjunct to the criminal justice system. 
Danzig, Toward the Creation of a ComplemellIary, DecellIralized 
System of Criminal Justice, 26 STAN. L. REV. I (1973). 



6. The Front for National Unity. the largest national political body 
in Poland, brings together all active political and social interests in the 
country and thus is perhaps the most appropriate body to develop the 
SCCs. Its purpose is to pursue goals which satisfy interests common to 
all groups of society within the socialist socio-economic framework. 

The local committees of the FNU bear a large measure of responsi­
bility for the creation of a Social Conciliation Committee. In order for 
an SCC to be established, the local committee must officially propose 
to the lowest self-governmental administrative body of the territory 
under consideration that an SCC is needed. In order to ascertain the 
extent of this need, the local committee of the FNU holds citizens' 
meetings and gathers records of numbers and types of disputes brought 
to the police, the courts, and other agencies. The popular front's local 
committees also bear responsibility for nominating and selecting the 
citizens to serve as SCC members. Kurczewski, Jacek, and Freiske, 
Kazimierz, the Social Conciliatory Committees in Poland, unpublished 
special report prepared for Access to Justice Project, Center for Com­
parative Studies in Judicial Procedure, Florence, Italy. 

7. The list of candidates promulgated by the local committee of the 
FNU is constituted of members of the Communist party, as well as of 
other parties (agrarian, democratic), groups (e.g., cultural catholic 
orgnnizations) and unaffi liated persons. The local committee looks for 
people with certain crucial qualities, such as being known nnd held in 
high regard in the area, other experience in social activity and no court 
record. Candidates must be at least 26 years old, and factors such as 
tact, patience, ana ability to persuade others are frequently considered, 
Since the position is uncompensated except for minor expenses such as 
travel, it is also important to find people who are not overly committed 
to other social activities. Kurczewski, Jacek, and Frieske, Kazimierz, 
The Social Conciliatory Committees in Poland, unpublished special 
report for Access to Justice Project, Center for Comparative Studies 
in Judicial Procedure, Florence. Italy. 

8. See Chapter Il, Note 47. 
9. In Sri Lanka board members are lay citizens appointed by the 

Ministry of Justice. The Chairman of the Board, who exercises sig­
nificant influence over the Board's activities and techniques is typically 
of such standing as a retired teacher or local dignitary. Re~ponse to 
Questionnaire for Dispute Resolution Policy Study by [''i'. Neelan 
Tiruchelvam, 1976, on file at the University of Southern California, 
Social Science Research Institute. 

10. For a description of the informal nature of the oral proceedings 
of the Conciliation Boards, see Chapter II, Note 48. Note also that 
evidence is not given under oath. 

11. Although the Boards function independently of the courts, there 
are nevertheless significant interrelationships. The Boards are a com­
pulsory first step in initiation of the court process; also, settlements 
achieved by the Boards are enforced through the courts. Sce Chapter II, 
Note 48, supra. The ma'ldatory nature of the Boards enables them to 
divert approximately ; 5,000-20,000 cases per year from the courts, 
Response to Questionnaire for Dispute Resolution Policy Study by Mr, 
R.K. W. Goonasekere, on file at the University of Southern California. 
Social Science Research Institute. 

12. Arbitrators are selected from among outstanding lawyers in the 
expectation that they will be able arbitrators. Each onE mllst participate 
in an orientation seminar conducted by the administrative judge of the 
civil court in order to qualify for this voluntary job and to be sworn in. 
See Civil Court of the City of New York. Manual, Small Claims Part 
(1973). 

13. When litigants appear for their hearing, they are advised of their 
right to have the case tried before a judge or an arbitrator and are told 
that no appeal is available from the arbitrators' decision. Both litigants 
must sign a consent form for trial before an arbitrator. Officially, the 
choice is purely voluntary. In practice, however, the circumstances 
provide subtle pressures towards selection of an arbitrator; since several 

arbitrators are on hand each evening, those cases may be heard more 
quickly, and as the hour gets later, the litigants begin to realize that 
they may have to wait until midnight to see the judge. About 80% of 
the litigants usually agree to arbitrate. Determan, The Arbitratioll of 
Small Claims. 10 FORUM 831, 833 (1974). 

14. Small claims sessions are held in the evenings, usually begin­
ning around 6:30 p.m. and often lasting until midnight. This affords 
litigants the opportunity to pursue their claims during non-working 
hours. Sessions are usually convened three or four nighL~ a week in 
each county of New York and in East Harlem once a week. Only the 
Harlem branch is effectively a neighborhood court; litigants must travel 
considerably to reach the other courts, even if located in their county, 

The arbitration procedure is especially informal, with the arbitrator 
and litigants sitting together around one table. Both at trial and before 
an arbitrator, the ordinary rules of evidence do not apply. See Civil 
Court of the City of New York, Manual, Small Claims Part (1973). 

15. [d, 

16. In New York, for example, 800 attorney~ serve as arbitrators 
and hear about 25,000 cases per annum. Civil Court of the City of New 
York, Manual, Small Claims Part at 9 (1973). Simple calculations 
reveal that each attorney therefore averages just over 30 cases per year, 
which probably means that he spends only a few evenings each year 
conducting arbitrations. 

17. See page 18, Slipi'll. 

18. The lawyer arbitrators in New York begin with the advantage of 
;, three year legal education, are chosen because of their reputed ability. 
and participate in a special orientation seminar before commencing 
their duties. 

19. See page 19, Sllpra. 
20. In 1970, the federal government's 650 administrative hearing 

officers were paid a salary of $25,044 to $31,724. At this same time, 
federal district court judges (who preside over trials) were earning 
$40,000. K.C. DAVIS, ADMINISTRATIVE LAW TEXT 220 (3rd 
ed. 1972). 

21. Some statistics from the U.S. are revealing. In 1962-63, on the 
federal le~el, 7,095 civil trials were held in district courts. That same 
year 8 !.469 cases were disposed of by federal agencies after an oral 
hearing; milllGns more were disposed of informally.ld. at 4, By 1957 
review of decisions of administrative agencies constituted almost 'I.J of 
the total U.S. Supreme Court cases decided upon the merits. Frankfur­
ter, The Supreme COliI'I illih. Min'ol' of Jllsticcs, 105 U. PA. L. REV. 
781, 795 (1957). 

22. The trend may be illustrated by some California statistics. Each 
year for 20 years the number of justice courts has declined. In 1952-53 
there were 349 justice courts; in 1974-75 there were 199 justice courts 
(200 justice court judges). Only 42 percent of the judges in these 199 
courts were attorneys. CALIFORNIA JUDICIAL COUNCIL, 1976 
ANN. REP. 133 (1976). 

23. In perfonning its two basic functions of giving advice or infor­
mation and conducting conciliation procedures, the ORA goe~ beyond 
the purely legal. It provides advice in about 60,000 cases a year, often 
in the areas of tenancy, labor, domestic relations, social insurance, and 
numerous others. A special "Confidential Unit for Engaged and Mar­
ried Couples," staffed with doctors, psychologists, social workers, and 
clergymen as well as lawyers, provides advice regarding all aspects of 
the relationship. Aside f~om its informal conciliation services, the ORA 
is also statutorily wthorized to perform formal voluntary conciliation 
for persons of all economic levels. Its orders are enforceable. The ORA 
is also a settlement authority before which private criminal complaints 
are compulsorily brought for conciliation attempts prior to court suit. 
Bender, Rolf, and Strecker, Christoph, National Report for Federal 
Republic of West Germany, unpublished report for Access to Justice 
Project, Center for Comparative Studies in Judicial Procedure, Flor­
ence, Italy. 
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24. While there are only about 10 full-time staff members, almost 
250 part-time staff members participate in carrying out the functions of 
the ORA. They include 93 presiding officers (including 64 judges), II 
attorneys, 5 administrative attorneys, and 3 district attorneys. It is 
interesting to note in this regard that although the set legal counseling 
fce is only 6 DM, the ORA pays half of its own expenses from the 
income collected in fees. Bender, Rolf, and Strecker, Christoph, 
National Report for FederJI Republic of Germany, unpublished re­
port for Access to Justice Project, Center for Comparative Studies in 
Judicial Procedure, Florence, flaly. 

25. Staff members, bound to secrecy and manifesting impartiality, 
approach the complained of party in an attempt to reach a friendly 
settlement of the opposing interests rather than as an adversary. In fact, 
the mediators may not subsequently represent the complainants in court 
if the case should proceed to that stage. During this process, the 
mediators have no power of compUlsion to wield; they merely endeavor 
to persuade the parties to agree. The situation is very different when the 
ORA is acting as a conciliation court, in which case the ORA, still 
acting in its neutral capacity may promulgate enforceable orders. Ben­
der, Rolf, and Strecker, Christoph, National Report for Federal Re­
public of Germany, unpublished report for Access to Justice Project, 
Center for Comparative Studies in Judicial Procedure, Florence, Italy. 

26. Rosenberg and Schubin, Trial by LCIII'yer: Compltlsory Arbitra­
tioll I!f'Smal/ Claims ill Pellll.l)·!I·allia, 74 HARV. L. REV, 448 (1961). 

27. When any case up to $lO,OOO is filed, it is automatically placed 
on an arbitration list and after the attorneys file a Certificate of Readi­
ness the case is assigned to a three-person panel of attorney arbitrators. 
The chairman sets a convenient time and location for the hearing, the 
arbitrators hear both sides of the case, take evidence and ask any 
questions they wish answered. Consciously or subconsciously the arbit­
rators may even attempt to find out the limits of acceptable solution on 
both sides, in order to achieve a mutually acceptable resolution and 
avoid appeal of their decision. The arbitrator's decision may be ap­
pealed if either party requests a trial de novo within 20 days of the filing 
of the award. In order to appeal, the appellant must reimburse the 
county for the arbitrators' fees. See E. JOHNSON, JR., V. KANTOR 
AND E. SCHWARTZ, OUTSIDE THE COURTS: A SURVEY OF 
DIVERSION ALTERNATIVES IN CIVIL CASES at Chapter Five 
(1977). 

28. The arbitrators' fees which are paid by the county unless one 
party appeals the decision consist of $50 per case for the chairman and 
$30 each per case for the other two arbitrators. Since there are at least 
3,000 arbitrators, each one hears only three or four cases a year. Based 
on interview with Judge Stanley Greenberg, Court Administrator for 
the Philadelphia Court of Common Pleas in Philadelphia, Pennsyl­
vania, October 31, 1973. 

29. It has been estimated that the Philadelphia arbitration program 
saved between half-a-million and a million dollars a year. See E. 
JOHNSON, JR., V. KANTOR AND E. SCHWARTZ, OUTSIDE 
THE COURTS: A SURVEY OF DIVERSION ALTERNATIVES IN 
CIVIL CASES at Chapter Five (1977). The California voluntary arbi­
tration program saved $100 to $200 per case. See CALIFORNIA 
JUDICIAL COUNCIL, A STUDY C':- "'HE ROLE OF ARBITRA­
TION IN THE JUDICIAL PROCESS ~2 \J972). 

The savings flow from numerous sources. An arbitration hearing 
lasts on the average only a few hours, compared to the several days of 
jury trial required for a personal injury case. This saves money to the 
court in salaries of its personnel, as well as to the parties in their 
litigation costs. 

These court-annexed arbitration programs have also allowed reduc­
tion in calendar backlogs not only in the courts where the arbitration 
takes place, but in higher levels of the court also, because judges were 
shifted to hear those cases. 

Other savings flow to parties from reduced need for witnesses and 
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extensive discovery, and from the shorter amount of attorney prepara­
tion time required for an arbitration than an adjudicated case. See id. 

30. Although the Administrative Procedure Act, 5 U.S.C. §§ 500-
576 sets minimum procedural requirements, each agency generally 
promulgates its own rules; thus procedures are not uniform from 
agency to agency. An administrative hearing differs from a trial. 
Pleadings are relatively unimportant; their main function is just to let 
the other side know his opponent's position. Discovery systems are 
generally inadequate; some agencies have the power to subpoena wit­
nesses or documents, while other do not. The Administrative Proce­
dures Act provides for right to counsel, although this is not always 
followed. The right to a jury trial does not apply. 

A hearing embodies trial-type techniques (presentation of evidence, 
confrontation of witnesses, etc.) when there are issues of fact to be 
resolved. When there are other than factual issues to resolve, the 
hearing is more like an argument. Administrative agencies also rely to a 
large extent on informal methods of complaint resolution. For a more 
complete description of U.S. administrative law see B. SCHWARTZ, 
ADMINISTRATIVE LAW (1976); K.C. DAVIS, ADMINISTRA­
TIVE LAW TEXT (3d. ed. 1972); P. NONET, ADMINISTRATIVE 
JUSTICE (1969): P. WOLL, ADMINISTRATIVE LAW: THE IN­
FORMAL PROCESS (1974). 

31. There are between lOOO and 2000 tribunals in England and 
Wales. R.W. VICK AND C.F. SCHOOLBRED, THE ADMINIS­
TRATION OF CIVIL JUSTICE IN ENGLAND AND WALES 209 
(1968). 

The growth of cases handled by administrative tribunals is evident 
from the following statistics: in 1960, 118,653 cases were resolved by 
the tribunals, in 1970, 1,118,132, and in 1973, 1,354,324 cases. See 
ENGLAND AND WALES, Chapter in A COMPARATIVE 
ANALYSIS OF THE STATISTICAL DIMENSIONS OF THE JUDI­
CIAL SYSTEMS (AND RELATED INSTITUTIONS) OF SIX IN­
DUSTRIAL DEMOCRACIES, Table 2-5. For background on the 
growth and functioning of the administrative tribunals see general/y, 
VICK AND SCHOOLBRED, supra this note at 202-44; N. VAN­
DYK, TRIBUNALS AND INQUIRIES (1965); R.E. WRAITH AND 
P.G. HUTCHESSON, ADMINISTRATIVE TRIBUNALS (1973). 

32. See WRAITH AND HUTCHESSON, supra note 31 at 103-105 
for a description of tribunal membership. Generally professional bodies 
are consulted for names of experts in their particular field. For exam­
ple, doctors' names may be suggested by the Royal Colleges, medical 
faculties of universities, or hospital authorities. Id. at 104. 

33. Any party to a tribunal proceeding has the right to an appeal on a 
point of law. He may either appeal to the High Court or require the 
tribunal to state the case for an opinion from the High Court. If the 
tribunal refuses to state the case the appellant may directly petition the 
High Court to force the tribunal to state the case. See VICK AND 
SCHOOLBRED, supra note 31 at 239-41. 

34. The rent tribunals, for e.g., deal with adversary proceedings 
between landlords and tenants, either to establish a fair rent, to reduce 
the period of secured tenure of a tenant who is gUilty of certain acts, or 
related types of problems. See VICK AND SCHOOLBRED, supra 
note 31 at 213-15. 

35. In 1973 the number of cases disposed of by the administrative 
tribunals was greater than two-thirds the number of civil cases pro­
cessed in the courts. See A COMPARATIVE ANALYSIS OF THE 
STATISTICAL DIMENSIONS OF THE JUDICIAL SYSTEMS (AND 
RELATED INSTITUTIONS) OF SIX INDUSTRIAL DEMOC­
RACIES (Chapter 8). 

36. See Hanson and Walles, Delegated Legislation and Administra­
tive Tribunals, GOVERNING BRITAIN (1975); see also Cavenaugh 
and Hawker, Laymen on Administrative Tribunals, 52 PUBLIC AD­
MINISTRATION (LONDON) 209 (1974). 

37. See pages 57-59, supra. 



38. Plaintiffs' lawyers have indicated it is worth their time to serve 
despite the small remuneration because they derive economic benefit 
from having so many of their own ~llses arbitrated rather than adjudi­
cated in court. Not only docs arbitration accelerate the disposition of 
the case (and thus the receipt of the lawyer's fee) but it often increases 
his profit margin. This follows because plaintiffs' lawyers' contingent 
fees arc a fixed percentage of the award regardless of which technique 
is used, and arbitration requires less effort than court adjudication. The 
defense bar does not receive as great an economic benefit because they 
are usually paid 1J0urly by their insurance company clients rather than 
per case. Yet they have actively accepted the economic sacrifice in­
volved and joined the list of arbitrators, in order to protect their clients 
from facing an arbitration panel composed almost entirely of plaintiffs' 
attorneys. E. JOHNSON, JR., V. KANTOR, AND E. SCHWARTZ, 
OUTSIDE THE COURTS: A SURVEY OF DIVERSION ALTER­
NATIVES IN CIVIL CASES at Chapter Five (1977). 

39. Even the rather opulent courtrooms can serve an important 
symbolic and psychological function, enhancing compliance with the 
decision of the forum, the reliability of testimony, etc. 

40. See page 59 supra. 
4l. See page 59 supra. 
42. The Hamburg ORA services the city of two million inhabitants 

with a main office and 26 branches scattered throughout the city. The 
main office is open from 8:00 a.m. to 2:30 p.m. The branches are open 
in the early evenings, once or twice a week, to enable utilization at 
business off-hours. Bender, Rolf and Strecker, Christoph, National 
Report for Federal Repu blic of Germany, unpu blished report for Ac­
cess to Justice Project, Center for Comparative Studies in Judicial 
Procedure, Florence, Italy. 

43. See note 39 supra. 
44. The Philadelphia Compulsory Arbitration Program is staffed by 

one judge who spends at least half his time in the arbitration program, 
one administrator, two administrative clerks, and one data processor. 
The program regularly uses one hour of computer time daily. FALL, A 
STUDY OF THE ROLE OF ARBITRATION IN THE JUDICIAL 
PROCESS 33 (1972). 

45. Parties must pay for a transaction of the recording if they wish to 
have one, but those litigants who wish only listen to the tapes may do 
so free of charge. 

46. See E. JOHNSON, JR., V. KANTOR, AND E. SCHWARTZ, 
OUTSIDE THE COURTS: A SURVEY OF DIVERSION IN CIVIL 
CASES at Chapter One (1977). 

47. See Wenger and Fletcher, Tile Effect of Legul Counsel on 

Admissiolls to a State Mental Hospiflll: A CO/ifrontatioll of Professiolls, 
JO J. HEALTH and SOC. BEHAVIOR 66 (1969); RUBIN, CON­
SUMERS AND COURTS (1971). 

48. In this context, "comparatively limited income" has two 
dimensions: first, limited in comparison with the total resources 
pos!:.essed by the opposing disputant and, second, limited in compari­
son with the maximum sum the opponent might reasonably invest in 
this particular dispute. 

49. Sec D. CAPLOVITZ, CONSUMERS IN TROUBLE: A 
STUDY OF DEBTORS IN DEFAULT (1974). 

50. Many of these are catalogued in Galanter, Why the "Haves" 
Come al/t Ahead: Speculations 011 the Limits of Legal Change, 9 LAW 
AND SOC'Y REV. 95 (1974). 

51. Sec, for instance, the factor highlighted by Professor Galanter: 
... RP's (Repeat Players) may enjoy access to competent 

paraprofessional help that is unavailable to OS's (One­
Shotters). Thus, the insurance company can, by employing 
adjusters, obtain competent and experienced help in routine 
negotiations without having to resort to expensive profes­
sionally qualified personnel. 

Id. at 98. 
52. For a discussion of the reasons an institutional litigant can afford 

to appeal adverse legal rulings even in minor disputes where an indi­
vidual could not justify a like expenditure were the ruling to have been 
unfavorable to him, see M. CAPPELLETTI, J. GORDLEY, AND E. 
JOHNSON, JR., TOWARD EQUAL JUSTICE: A COMPARATIVE 
STUDY OF LEGAL AID IN MODERN SOCIETIES (1975). 184-
195. Similar considerations innuence the initial investigation and 
decision-making phases. 

53. See pages 81-84, infra. 
54. Some countries, however, do limit the amount that lawyers can 

charge for certain types of cases. See note 37, Chapter Eight, infra, for 
discussion of the fee as a percentage of the amount in dispute. 

55. As of 1965, in 35 states, the assigned counsel is paid from 
countY or state funds; in four states he is paid only in capital cases; and 
in six states he is not paid at all. The majority of those states which do 
authorize payment limit the amount (from maximum of $25-$500 in 
noncapital cases). Many states do not even provide specifically for 
reimbursing the attorney for out-of-pocket expenditures. 1. SIL­
VERSTEIN, DEFENSE OF THE POOR IN CRIMINAL CASES IN 
AMERICAN STATE COURTS 16 (1965). 

56. In at least five small claims court jurisdictions in the United 
States, lawyers are completely barred from representing litigants. They 
are California, Idaho, Nevada, Oregon and Washington. Buyer v. 
Seller in Small Claims Courr, 1971 CONSUMER REPORTS 624, 
629-31. 

This exclusion has been found not to be a denial of due process rights 
of the litigants. Prudential Insurance Company of America v. Small 
Claims Court, 76 Cal. App. 2d 379, 173 P. 2d 38 (1946) (holding that 
barring attorneys from small claims court is not a de!1ial of due process 
because on appeal a trial de novo is available in a regular court). Sec 
also Mendoza v. Small Claims Court, 49 Cal. 2d 668, 321 P. 2d 9 
(1958), relt. dell. February 26, 1958 (holding void an amendment to 
the California Code of Civil Procedure which granted jurisdiction to the 
small claims court over unlawful detainer actions, since the defendant 
might be deprived of his property (evicted), without a hearing at which 
he had the benefit of counsel and before a trial de IlOVO could be had). 

57. By 1970 there were 3000 Houses of Equity in Iran. These lay 
courts are composed of 3 regular and 2 alternative elected members 
who serve without compensation. Jurisdiction is generally limited to 
$ J 30 in financial matters and $650 in movable property cases. See 
Bushehri and Baldwin, TIte Administration of Justice by Laymell ill 
11'11/1: A Report 0/1 Houses of Equity and COl/ncils of Arbitration, in 
INTERNATIONAL LEGAL CENTER/WORLD ASSOCIATION OF 
JUDGES, COURT CONGESTION: SOME REMEDIAL AP­
PROACHES 70 (1971). 

58. See Chapter II, Note 47, supra, describing certain aspects of the 
Polish SCC's. The conciliation Committee itself plays an active role in 
questioning pmties and calling in experts for advice. Kurczewski, 
Jaeek, and Frieske, Kazimierz, The Social Conciliatory Committees in 
Poland, unpublished special report for Access to Justice Project, Center 
for Comparative Studies in Judicial Procedure, Florence, Italy. 

59. See Chapter II, Note 42, supra. 
60. See Note 56, supra, this chapter, listing states which ban 

lawyers from appearing in Small Claims Court and discussing the limits 
of constitutionality of such bans. 

An exception is found in England. Government su bsidies are not 
allowed for representation before most administrative tribunals under 
the terms of the English legal aid program. Yet as part of its so-called 
"25 pound scheme," lawyers can provide legal advice and other 
services during the fact investigation/criteria ascertainment phase in 
preparing individuals to present their own cases before the tribunals. 
See Paterson, Legal Aid CIS a Socia! Sen'ice in M. CAPPELLETTI, J. 
GORDLEY, AND E. JOHNSON, JR., supra Note 25, ut 353,359 and 
Pollack, Legal Aid as a Soda! Sen'ice-tlze Cobde/l Trust Report in id. 
at 368,374. 
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61. See Note 51, supra. 
62. See E. JOHNSON, JR., V. KANTOR, AND E. SCHWARTZ, 

OUTSIDE THE COURTS: A SURVEY OF DIVERSION IN CIVIL 
CASES, at Chapter Seven (1977) for a suggestion that repetitive 
litigants be barred from using the same non-lawyer to represent them 
more than a few times. 

A non-lawyer handling litigation for an institution which is a fre­
quent user of the forum, such as a credit company or a landlord, can 
become quite proficient in the techniques and potentialities of the 
particular forum, so that by his sixth or seventh, let alone his hun­
dredth, piece of litigation, his competence in that forum closely approx­
imates that of a lawyer. See also Moulton, The Perseclllioll alld 
Il1Iimidatioll oj the Loll' Illcome Litigallf as Pelf armed by the Small 
Claims Court oJCalifornia, 21 STAN. L. REV. 1657, 1662 (1969): 

The agent of a business that frequently resorts to small claims 
court to collect delinquent accounts will quickly become 
familiar with the procedure of the small claims court and with 
the relevant law governing the types of cases he usually 
handles. Repeated participatioll ill small claims courT is a 

JOrm oj legal education. (Emphasis added.) 
63. See N. Blumenfeld, Small Claims Court and the Low Income 

Consumer (Masters Thesis, Queens College, City University of New 
York, August, 1972). 

64. See E. JOHNSON, JR. V. KANTOR, AND E. SCHWARTZ, 
supra note 62 at Chapter VIII. 

65. The United States Supreme Court has stated: "laymen cannot be 
expected to know how to protect their rights when dealing with prac­
ticed and carefully counseled adversaries." Brotherhood oj Railroad 
Traillmen v. Virginia, 377 U.S. 1,7 (1974) (concerning access to legal 
representation primarily in civil matters.) 

66. See page 62 supra. See also E. JOHNSON, JR., V. KAN­
TOR AND E. SCHWARTZ, supra note 62 at Chapter Seven for a 
discussion of this issue. 

67. The claimant or his representative appears at the Small Claims 
Office and files his complaint by giving basic relevant data to the clerk 
(including names and addresses, amount of claim, etc.), pays the $3. 18 
fee and signs the card on which the clerk has written the relevant 
information. The hearing date is set, the claimant receives a notice of 
claim and need not return until the date of the hearing. The clerk then 
sends the card to the defendant telling him to appear alone or with any 
witnesses or evidence in defense of this claim. Civil Court of the City 
of New York, Manual, Small Claims Part (1973). 

68. For example, the ombudsman offices operating at the state level 
in Hawaii, Iowa and Nebraska receive oral complaints about govern­
ment agencies from their citizenry. Frank, State Ombudsman Legisla­
tion in the United States, ~9 U. MIAMI L. REV. 397,422 (1975). In 
fact, even the investigations carried out by the ombudsmen are often 
done by telephone. 

Other complaint mechanisms operate through oral complaints also. 
Examples are the business-sponsored consumer complaint mechanisms 
such as Whirlpool's "Cool Line," Westinghouse Electrics's "Sure 
Service," and others. See NATIONAL INSTITUTE FOR CON­
SUMER JUSTICE, STAFF STUDIES ON BUSINESS SPONSORED 
MECHANISMS FOR REDRESS AND ARBITRATION (n.d.) 

69. Martin Eisenstein, The Swedish Public Complaints Board: The 
Keystone to a System of Consumer Protection, a special report pre­
pared for the Access to Justice Project, Center for Comparative 
Studies in Judicial Procedure, Florence, Italy. 

70. The issue may be affected, however, by whether the decision­
maker hears aU evidence and then merely applies the rules to screen out 
inadmissible items before reaching a decision. At least the non-lawyer 
can present his case without a befuddling bombardment of objections. 

7 I. The presentation of evidence in small claims courts is informal. 
While it is necessary for a litigant to bring receipts, cancelled checks 
and the like, the formalities of its introduction do not pertain. Ideally, 
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the judge plays a more active role in eliciting necessary information, 
with the parties either just "telling their story" or responding to the 
judge's questioning. Litigants may generally bring witnesses along, 
but there is no formal cross-examination procedure, with its consequent 
impeachment techniques. This informal type of procedure rests much 
of the responsibility for balancing the disputants' positions upon the 
judge; a passive judge who merely lets each side tell his story may be 
granting the advantage to a party who has more know-how about what 
infomlation is crucial to the case. See Moulton, The Persecutioll £II/(/ 

Intimidatioll of the LOII'-Illcome! as Pelformed by the Small Claims 
Court ill Califomia, 21 STAN. L. REV. 1657, 1667 (1969). But an 
active judge may take testimony out of court, informally visit a scene 
relating to a dispute, examine evidence outside the presence of the 
parties and take other actions amounting to a suspen~ion of the rules of 
evidence. See id. at 1665. By doing so, a judge can theoretically 
balance any inequity in the parties' understanding. 

72. Alllof\g the various court-connected arbitration plan .. in eXI~t­

ence, the general trend is that rules of evidence apply, but in a reluted 
manner. For example, in the Philadelphia ,Compulsory Arbitration 
Plan, certain types of reports (police, salary loss) are admissible with­
out a foundation establishing authenticity. Expert testimony must be in 
writing and submitted one week prior to the hearing. The rule of thumb 
is that rules of evidence should be "liberally construed" to promote the 
aims of justice. CALIFORNIA JUDICIAL CONFERENCE, ROLE OF 
ARBITRATION IN THE JUDICIAL PROCESS 30 (1972). In the 
Ohio Compulsory Arbitration Plan even more evidentiary restrictions 
are lifted; in fact, the rules of evidence do not even apply. Hearsay is 
admissible; bills paid for services are admissible without proof; tes­
timony is narrative rather than as question and answer. /d. at 38-39. 

73. See pages 50-51, supra. 
74. See page 9 supra, and pages 50-51 supra. 
75. For example, even the location where the tribunal meets may be 

deformalized. Instead of taking place in a courtroom, with the judge 
sitting high up and in formal attire, the forum may meet in a more 
casual atmosphere. The Houses of Equity which are lay courts in Iran 
may me.et in any appropriate public building, including the mosque, 
school or village hall. Bushehri and Baldwin, The Admillismuiml oj 
JustiCe! by Layme!n in Iran: A Report all HOllses oj Equity alld Councils 
oj Arbitratioll in INTERNATIONAL LEGAL CENTER/WORLD 
ASSOCIATION OF JUDGES, COURT CONGESTION 70, 80 
(I971). The Ombudsman in Tanzania used to make safaris to villages 
to hear cases and receive complaints. Norton, Tallzanian Ombudsman, 
22 INT'L & COMPo L. Q. 603 (1973). The specialized housing court 
in Boston also journeys to local areas where it sets up and holds 
"court" sessions in surroundings which are accessible and familiar to 
the parties. Telephone conversation with Chief Housing Inspector, 
Boston Housing Court, January 6, 1977. 

76. The concern for making laymen comfortable in the proceedings 
is especially manifest in the small claims court literature. Consider, for 
example, a bill introduced into the California legislature, A.B. 3606, 
1975-76 Regular Session, calling for experimental small claims courts 
with revised procedures. Refornls included would be evening and 
Saturday sessions, mandatory Spanish interpreters, availability of a 
legal adviser, and the potential to change hearing times for the conveni­
ence of the parties. These changes would all tend to counteract the 
intimidating trappings of a court and make the parties unfamiliar with 
the court feel more comfortable. 

77. Interview with Harald Von Kempski, Ministry of Justice, Bonn, 
Germany, November 2, 1976. 

78. Id. 
79. For example, unemployment insurance boards, welfare and so­

cial security agencies, workman's compensation boards and numerous 
others exist in the United States. In Great Britain there are nearly 2000 
of these specialized tribunals, dealing with agriculture problems, rent 



79. (ConL) disputes, health matters and a wide variety of other fields. 
80. For example, the panel of three arbitrators in medical malprac­

tice cases is composed of one attorney, one physician and one other 
person chosen by the parties from lists submitted to them. MICH. 
COMPo LAWS ANN. section 600-5044 (West 1976-77 Supp.). In this 
and other fields, lists of arbitrators with specialized backgrounds is 
often supplied by the American Arbitration Association. 

In Sweden, the Public Complaints Board resolves consumer cases by 
mediation and sometimes by hearings intended to persuade settlements. 
Not only arc the people who hear the cases representative of certain 
industries, but the entire complaints Board institution is set up accord­
ing to specialities (e.g., shoes, appliances, etc.) See Eisenstein, 
SliPI'll nOle 69. 

Olher specialized courts in the U.S., such as housing courts, are also 
staffed with people having background in the particular industry, as in 
this case, in real estate, construction or a related field. See Comment, 
The Nell' York City Civil HOllsing COllrt: Consolidation oIOld alld Nell' 
Remedies, 47 ST. JOHNS L. REV. 483 (1973). 

81. Another cffecti~e way of obtaining decisions by well-informt!d 
persons is to train them for a particular category of dispute. This has 
been used increasingly in community mediation and arbitration pro­
grams. For example, the American Arbitration Association has a full­
time faculty which conducts training programs to prepare persons for 
conflict-resolution in a wide range of areas-including the housing, 
school, prison and civil rights fields. Other programs have trained 
youth as well as adults to become sensitive to the problems of parent­
child disputes. See Statsky, The Training of Community Judges: Re­
habilitative Adjudication, 4 COLUM. HUMAN RIGHTS L. REV. 401 
(1972). 

82. The Labour Courts in Israel utilize such a procedure. A panel of 
medical experts is appointed and paid by the court. The parties are 
saved the expense of production of medical evidence; the court is saved 
time and effort. Ginossar, Access to Justice in Israel, National Report 
for Access to Justice Project, Center for Comparative Studies in Judi­
cial Procedure, Florence, Italy. 

Experts may also be of use to the decision-makers of an administra­
tive tribunal. For example, one component of the Board of Grievances 
in Saudi Arabia is an investigations committee composed of legal, 
financial, administrative, medical and engineering specialists who in­
vestigate complaints and report to the Board's President. Long, The 
Board ofGrieva/lces ill Salldi Arabia, 27 MIDDLE EAST JOURNAL 
71 (1973). 

In the United States, when the Better Business Bureau is mediating 
disputes between consumers and business it sometimes calls upon its 
constituent members to provide advice in a wide range of technical 
matters. 

83. Computer technology is rapidly expanding into multiple areas of 
law and the legal process. For example, programs have been designed 
to manage a law firm's will and must inventory and periodically select 
for review its documents. See Welborne, COl/lpl/ter Management of a 
Will bn'ellfory, 15 JURI METRICS JOURNAL I (1974). Numerous 
computer systems have been developed for access to legal research 
materials. See Slayton, Electronic Legal Retrieval-The Impact of 

Complllers on a ProJ:~ssio/l, 14 JURIMETRICS JOURNAL 29 (1973). 
Sel! also, R. FREED, COMPUTERS AND THE LAW-A REFER­
ENCE WORK (4th cd. 1973); Popp and Schlink, JUDITH, A Com­
puteI' Prol!ramto Advise Lawyers in Reasoning a Case, 15 JURIMET­
RICS JOURNAL 303 (1975). 

84. These costs may be best analyzed and inderstood by the use of 
"queuing theory" (first propounded in 1909 by Erlang, a telephone 
engineer concerned with avoiding congested telephone equipment). 
Queuing theory treats the smooth or congested periJ'mance of a system 
as a function of the system's expected demand, the length of time 
needed to serve each person and how long or short a wait is tolerable or 
desirable. In its applications to expert decision-making panels, then, 
queuing theory tells us that erroneous ai.signt,~~~rts or insufficient re­
sources in certain areas of expertise may increase waiting time in these 
areas, while too many experts in another field may induce idle capacity. 

See any of the following, or comparable introductory references on 
queuing theory: R.J. THIERAUF AND R.C. KLEKAMP, DECISION 
MAKING THROUGH OPERATIONS RESEARCH 414-48 (1975); 
F.S. HILLIER AND G.L. LIEBERMAN, INTRODUCTION TO OP­
ERATIONS RESEARCH 285-356 (1967). See also, D.R. COX AND 
W.L. SMITH, QUEUES (1961); T.L. SAATY, ELEMENTS OF 
QUEUING THEORY (1961). 

85. The issues in this field appear especially adaptable to study 
through simulated "laboratory" experiments, in which hypothetical 
dispute situations were submitted to decision-making panels, some 
assisted by computers and others not so assisted. Differences in out­
come and decision-making process could be measured and analyzed 
in this context without subjecting actual disputants to the vagaries of an 
unproved and unrefined system. 

86. See pages 50-51, supra. 
87. See page 62, supra. 
88. One of the theoretical purposes of the old code pleading system, 

now largely supplanted by notice pleading in most U.S. jurisdictions, 
was the thorough refinement of the issues so that only those actually in 
dispute needed to be heard at trial. Unfortunately. it was a complex 
game which made the expertise of the lawyer even more indispensible 
and the process even more confusing to the layman. This should serve 
as a warning to reformers seeking to manipUlate the dispute resolution 
system in order to reduce the resource investment of the government­
sponsored forum. It is entirely possible to accomplish that goal but at 
the expense of complicating the game for the disputants and thereby 
increasing their participation costs. 

89. See pages 30-33, supra. 
90. Again this application of computer technology probably could 

be tested rather easily through simulations in a "laboratory" context. 
See notes 83 and 85 supra. 

91. Interviews with plaintiffs' lawyers and defense lawyers in 
Philadelphia, Pennsylvania, conducted in connection with preparation 
of report for the National Center for State Courts, a version of which is 
published a~ E. JOHNSON, JR., V. KANTOR AND E. SCHWARTZ, 
supra note 27. 

92. Id. 
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CHAPTER VII. THE RESPONSIBILITY REALLOCATION 
STRATEGY: MEASURES REALLOCATING THE RESPONSIBILITIES 

FOR FACT INVESTIGATION, CRITERIA ASCERTAINMENT 
OR DECISION-MAKING 

The measures discussed in Chapter VI sought to re­
duce the scope (and normally the expense) of the fact 
investigation, criteria ascertainment or decision-making 
phases of the total eligibility determination process. 
Among other effects, it could be anticipated that these 
measures would either make the process more expedi­
tious, more accessible to disputants, or less costly for 
government to supply, or all three. We now turn to a 
strategy that essentially leaves the various phases of the 
process intact, but reallocates the responsibility for one 
or more phases in a manner calculated to achieve some 
improvement. That is, the same criteria may have to be 
satisfied and the same sort of evidence may have to be 
collected and presented, but there is a change in who is 
required to perform these funclions. Responsibilities or­
dinarily foisted on the moving party or the responding 
party may be shifted to the other, or more usually, to the 
third party forum itself. (Actually, the reallocation of 
responsibility is frequently coupled with some narrowing 
of the scope of fact investigation, criteria ascertainment 
or decision-making. Thus, the same institution often 
involves a combination of the resource reduction and the 
responsibility reallocation strategies. 1) 

The measures implementing this responsibility reallo­
cation strategy generally fall into two broad categories: 

• Measures shifting responsibilities from the dispu­
tants to the third party forum (or another 
government-funded agency). 

• Measures shifting responsibilities from one of the 
disputants to his opposing disputant. 

It appears that the first of these approaches is more 
significant and thus will occupy most of this chapter. 2 

A. Measures Shifting Fact Investigation, 
Criteria Ascertainment or Presentation 
Responsibilities from Disputants to the 
Third Party Forum 

The prevailing mode of fact investigation and criteria 
ascertainment in most countries is essentially adversa­
rial. Even those nations which term their judicial systems 
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inquisitorial in fact rely on the disputants to conduct 
much of the investigntion. As a consequence, fact inves­
tigation often is characterized by duplication, inef­
ficiency \ and considerable expense. 3 Several of the 
measures uncovered during our research seek to substi­
tute a unified and less costly search for the truth. 

The existing institution which most clearly imple­
ments this principle is the "active judge," a phenome­
non analyzed perceptively and in detail by Professor 
Jolowicz in a recent book. 4 

In Poland, for example, judges in the regular courts 
have a legislative duty to assist unrepresented civil liti­
gants in procedural matters, such as the admission of 
probative evidence, a duty which stands in stark contrast 
with the American judge's typical perception. 5 This aux­
iliary responsibility is viewed as a desirable function and 
not as something which interferes with the judicial role. 
Other countries, such as Italy, do not view the judiCial 
function in precisely the same light, yet at least favor an 
active judge in small claims litigation. U 

Viewing himself as an independent fact-pursuer rather 
than merely a passive processor of facts found and pre­
sented by the disputants, the "active judge" conducts 
much of the interrogation during hearings and otherwise 
attempts to make up for any deficiencies in the investiga­
tion conducted by a party or parties. Presumably this 
represents a distinct advantage for the less affluent liti­
gant, since he should be able to pare his investment in fact 
investigation, criteria ascertainment, or presentation of 
the evidence, relatively confident that the active judge 
will make up for his omissions through an aggressive and 
independent pursuit of the relevant information at the 
hearing. 

From the viewpoint of fact investigation and criteria 
ascertainment, the primary weakness of the "active 
judge" model is the inability of the courtroom-bound 
judge to conduct investigations in the field. After all, it 
normally is in the homes, offices, factories, and 
neighborhoods that the underlying incident took place 
and in which the witnesses live and the other evidence is 



located. Any proof that a party already has brought to a 
hearing and can produce in response to the judge's ques­
tioning is really already half-processed. The major and 
expensive task of initial identification of the evidence 
and the procuring of same still rests primarily with the 
individual disputants. It is the disputants who must em­
ploy the professionals-lawyers, investigators, accoun­
tants, and the like-who are equipped to analyze the 
dispute, search out and evaluate the relevant evidence, 
research the eligibility criteria, organize the presentation 
of the case, etc. Thus, only in disputes in which the 
parties can personally testify to most of the salient facts 
does the "active judge" virtually eliminate the need for 
substantial investigative efforts by the disputants. 

Nevertheless, by carrying forward another step the 
principle embodied in the notion of an "active judge," it 
may be possible to construct a model which will largely 
alleviate the fact investigation and criteria ascertainment 
responsibilities of the parties. (In doing so, however, 
such a model also will depart stilI further from the tradi­
tional adversary approach.) The core element of this 
approach is the assignment of an investigative staff to the 
"active decision-maker." Under this plan, sometime 
after the moving party filed his complaint, an 
investigator-acting as an agent of the decision­
maker-would conduct a field investigation of the dis­
pute, identifying and interviewing witnesses, procuring 
physical evidence, obtaining laboratory tests, locating 
the relevent eligibility criteria, and the like. The results 
of this investigation might be embodied in a written 
report which could be the basis of negotiations between 
the disputants and the blueprint for the "active 
decision-maker's" conduct of the hearing, if one were 
necessary. 

The model is not entirely unfamiliar. Possibly the 
closest analogy within the regular judiciary in the United 
States is the probation officer and his sentencing report. 
At least in the U.S. Federal Court system, such officers 
are agents of the judge. 7 They investigate the back­
ground of convicted defendants, conducting interviews, 
and gathering other evidence in the field. 8 This informa­
tion is compiled in a written report, usually accompanied 
by a recommended disposition, which forms the basis of 
the sentencing hearing. 9 Admittedly, this is a specialized 
type of court-affiliated investigation unit, rather far­
removed from the resolution of civil disputes. Moreover, 
there are some significant differences between the opera­
tion of the probation office and the role outlined for a 
civil disputes investigating unit. Nevertheless, it is in­
teresting to observe that in certain circumstances courts 
have established their own investigative capacity rather 
than rely upon the adversary process to generate the facts 
relevant to an important judicial decision. 

In the limited context of landlord-tenant disputes, one 
U.S. jurisdiction already is experimenting with this ap­
proach. The recently established housing court in Boston 
employs so-called "housing specialists" to assist the 
judges who decide cases in that forum. Serving under the 
direct supervision of the housing court bench, these 
specialists investigate the underlying facts of disputed 
cases between landlords and tenunts. They are empow­
ered to examine the premises, gather documentary evi­
dence, and interview witnesses. These investigations are 
at no expense to the disputants but form the factual basis 
for most decisions rendered by housing court judges. I\} 

At least two non-jur.\icial forums depend on 
government-paid investigators rather than the disputants 
to provide the decision-making tribunal with the informa­
tion it requires to determine eligibility for intervention. 
The more common of these institutions is the om­
budsman, whose staff possesses extraordinary powers to 
investigate complaints against government. The other 
example is the Public Complaints Board, a recent inno­
'Viition in Sweden, which is empowered to investigate, 
J11.!diate, and recommend resolutions chiefly in consumer 
and landlord-tenant disputes. In both of these institu­
tions, the government employs investigators who inde­
pendently probe the underlying dispute thus absorbing 
the responsibility and cost of that critical function. 

Ombudsman offices generally accept citizen com­
plaints about government action by telephone or letter. 
Unlike a court or other more traditional dispute resolving 
agency, however, ombudsmen do not expect the grievant 
to gather the evidence and prove he deserves relief. 
Rather, their own investigators coIlect the relevant 
documents, interview witnesses, and report the "facts" 
to the decision-maker, that is, ordinarily the om­
budsman, himself. I I 

Swedish Public Complaints Boards likewise receive 
citizen complaints through rather informal channels, 
usually about consumer matters. These boards, which 
specialize ;'l various product areas, have their own inves­
tigative staffs which attempt to determine the facts and 
mediate the dispute. If mediation efforts fail, the 
decision-makers-boards composed of citizen experts 
drawn from business and consumer groups-consider the 
investigators' report and sometimes hear from the dis­
putants before issuing the recommended resolution of the 
dispute. 12 

As an alternative to attaching the investigating unit to 
the "active decision-maker," it is theoretically possible 
to establish an independent branch of state-paid 
investigators to perform this function in civil disputes. 
Somewhat akin to the investigative divisions of those 
independent !'egulatory agencies which receive indi­
vidual citizen complaints (Federal Trade Commission, 
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Interstate Commerce Commission, etc.), this approach 
offers the advantage of preserving the decision-maker's 
image of neutrality during the pre-hearing stage. But the 
role of the civil investigating unit would differ signifi­
cantly from the typical investigative division of an ad­
ministrative agency. Its duty would be to impartially 
investigate and report (probably without recommenda­
tion) concerning every disputed case. In contrast, 
administrative agencies typically allocate their investiga­
tive resources on the basis of political and policy con­
siderations with satisfaction for the individual disputants 
given low priority. This political-policy filter means that 
a high percentage of citizen complaints are never probed 
by such agencies. 13 Among the most difficult manage­
ment problems to be overcome in designing any civil 
investigations unit-whether administered by the 
judiciary or another governmental branch-is whether 
and how to apportion the unit's investigative resources. 

A third alternative-an investigative unit administered 
by the executive but serving in part at the direction of the 
decision-maker-is illustrated by New York's new hous­
ing court system. Manned by "hearing examiners" 
rather than judges, this court enforces housing codes as 
well as landlord-tenant laws.14 Rather than relying on 
evidence produced by the parties to establish the condi­
tion of the apartment units in dispute, the hearing 
examiner is empowered to direct agents of the housing 
code division (a part of the executive branch) to conduct 
an independent inspection of the premises and report 
their findings to the court. This avoids the expense of an 
adversary process in which both sides would have to 
obtain witnesses, take photographs, etc. and present 
them to the hearing examiner. Of course, this represents 
a relatively limited application of the court-directed in­
dependent investigator, confined as it is to only one 
specie of factual issue which may divide the disputants. 
That it arose in this context is easily understood. The 
independent investigative force was already in existence 
and was expert in the collection and evaluation of evi­
dence in this very area. The creation of a new unit 
carrying the broader mandate of investigating all the 
issues in a wide variety of disputes represents a more 
ambitious and difficult step, politically and practically. 

An analogous and very interesting mechanism has been 
created recently in Japan for the resolution of environ­
mental disputes, which allows the court to draw on the 
investigative resources of another governmental agency 
in civil litigation disputes. Commissions have been es­
tablished at the national and local level specializing in 
pollution cases. 15 These commissions have several func­
tions, among them mediation, conciliation, and arbitra­
tion. 16 But the central commission also may be enlisted 
by the courts to investigate certain key issues involved in 
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private litigation filed in the courts. 17 

In particular, if the causal link between the defend­
ant's polluting activities and the injury sustained by the 
plaintiff is in dispute, the court may request the central 
commission to investigate and determine that largely 
technical issue. Using its own government-financed in­
vestigative and scientific resources, the commission then 
conducts an inquiry which results in an "Adjudication of 
Causality." 18 The commission '5 findings, for practical 
purposes, decide that issue between the parties and can 
provide the essential predicate for a substantial damage 
award from one private disputant to another. This proce­
dure thus allows moving parties to seek relief without 
incurring the often prohibitive cost of proving the causal 
link between pollution and injury and makes available 
scientific resources that might not otherwise be available 
to private litigants at any price. 

The "active decision-maker" and his extensions 
clearly represent, in varying degrees, a shift of the inves­
tigative burden from the disputants to the government. 
As a practical matter, this approach should be ~'ompared 
with a strategy discussed in the next chapter­
government absorption of the cost of fact investigation 
and criteria ascertainment in the context of adversary 
proceedings through legal assistance programs and re­
lated measures. 19 Unless the inqubitional investigation 
can be accomplished significantly more cheaply than a 
government-subsidized adversarial investigation, it may 
make more sense to invest the funds in legal assistance 
for disputants 20 rather than in tribunals possessing their 
own investigative services. 21 

Whether cost reduction as well as 1:01.t reallocation 
takes place will be determined by the interrelationship of 
two factors. The first of these factors is the disputants' 
perceptions about the fairness and thoroughness of 
the independent government-funded investigation. If the 
investigators are deemed unbiased and competent, the 
parties presumably will forego conducting their own 
examinations of the facts and the law, or at least constrict 
the scope of such investigations significantly. This 
should result in savings to the disputants and thereby 
enhance the accessibility of the process to those of mod­
est means. The problem for program designers and 
politicians is to produce a system which in actuality and 
appearance is independent of any economic or political 
group and unbiased with respect to various interest 
groups. Still, that is what is expected of the judge or 
other decision-maker during the decision-making phase 
of the eligibility determination process. It is not impossi­
ble to imagine that similar objectivity could be 
introduced intI) the fact investigation phase with the appropri­
ate administrative arrangements and personnel policies. 

Balanced against any savings generateel by the dispu-



tants' avoidance of fact investigation and rule ascertain­
ment costs are, of course, the additional expenses 
incurred by the government attributable to its assumption 
of this enlarged role. Even where the investigative force 
consists solely of the "active judge" or some other 
"active decision-maker," it is reasonable to anticipate 
an incremental increase in the governmental budget. 

Though occasionally saving time, the decision­
maker's vigorous pursuit of all the relevant facts ordinar­
ily will lengthen hearings,22 thereby reducing the 
number of cases each decision-maker can resolve in a 
given period and in the long run requiring budgetary 
adjustments in order to expand the corps of decision­
makers. If the "active decision-maker" is supplemented 
with an independent government-funded investigative 
unit, the public sector's costs can be expected to mount 
still further. 

Nevertheless, in comparing the costs of an independ­
ent fact investigation/rule ascertainment unit with costs 
of an adversary system, there are several possible 
sources of economic advantage for the former. Most 
obvious, duplication of effort is avoided (at least to the 
extent the disputants are dissuaded from conducting their 
own parallel investigations). Secondly, the central unit is 
in a position to develop superior management practices 
and to employ advanced investigative techniques often 
unavailable to the average litigant or his lawyer. Thirdly, 
as a government organization, it may be feasible to grant 
the unit powers not permitted lawyers or private detec­
tives. 23 

In any event, the net level of cost reduction can be 
approximated by a simple formula: the disputants' sav­
ings attributable to their foregoing some or all of their 
fact investigation/rule ascertainment efforts minus the 
government's expenditures on its independent investiga­
tion of these matters. The social and political questions 
raised by a delegation of the primary investigative tasks 
to a theoreHca\1y unbiased government body are more 
complex.24 

B. Measures Shifting Fact Investigation, 
Criteria Ascertainment, and Presentation 
Reponsibilities from On9 Disputant to 
Another 

When one identifiable class of litigants is better able to 
afford the eligibility determination process, dispute reso­
lution may be improved by transferring more of the 
burden to members of that class. Rather than requiring 
both disputants to conduct a full investigation, it is con­
ceivable that society might require the more advantaged 
party to bear the primary responsibility for these ac­
tivities. 

Criminal cases theoretically resemble this allocation. 
The police and proseculGr nrc charged with the responsi­
bility of semching oul ,~vidence favorable to the defend­
ant as well as the prosecution. Furthermore, law 
enforcement authorities are compelled to turn over such 
evidence to the accused upon request. 25 Thus, theoreti­
cally, criminal defendants should be able to forego the 
expense of an independent investigat.ion of the facts and 
law. Largely for reasons of motivation, defendants prob­
ably cannot realistically rely on law enforcement investi­
gations to probe exculpatory factors as thoroughly as 
evidence suggesting guilt and thus must be prepared to 
conduct a fairly extensive independent investigation. 
Nevertheless, it probably is fair to say that the prosecu­
tion bears a larger share of the pre-trial burden in crimi­
nal cases. 

Conceivably civil dispute resolution could be struc­
tured in a simi lar manner, at leas t where clear resource 
disparities can be anticipated analogous to those obtain­
ing between the state and the individuai in criminal 
prosecutions. That is, one party could be assigned the 
responsibility of conducting a thorough, "impartial" in­
vestigation of the dispute with a duty to make available 
to the opponent all interview reports, documents, and 
other evidentiary items uncovered during the investiga­
tion. The insurance company in personal injury litiga­
tion, for instance, might be charged with the responsibil­
ity of interviewing all witnesses to the accident and 
collecting all other relevant evidence and then be re­
quired to provide this material to the individual plaintiff. 

We found no third party forums which actually em­
ployed this approach fully. However, the practical effect 
of many provisions shifting the burden of proof was to 
reallocate the primary burden of fact investigation, 
criteria ascertainment, and presentation. 26 These meas­
ures are usually rationalized on the basis of which party 
has better access to the relevant evidence, however, 
rather than which has the superior financial resources to 
conduct an appropriate inquiry. In a products liability 
case, for instance, the manufacturer will be assigned the 
responsibility of establishing there was no negligence in 
the manufacture of the product since he presumably is in 
a better position io determine what happened on his 
assembly line than is an outsider. 27 For slightly different 
reasons, some countries require defendants in personal 
injury cases to establish the absence of fault rather than 
expecting plaintiffs to prove the defendant's fault. 28 

That this is not a common strategy probably can be 
explained in part by the neutral, actually passive stance 
which is traditional among dispute-resolving forums de­
ciding civil cases. The notion of imposing unequal bur­
dens on competing litigants merely because one has 
greater means with which to investigate the dispute is 
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foreign to the image of a completely impartial 
decision-making institution. 

It also probably is fair to suggest that even if a society 
desires to shift the burden from one party to the other, 
that normally would be accomplished more effectively 
by redistributing the expel/se of fact investigation, etc., 
rather than reallocating the responsibility for actually 
performing these functions. 2!l It simply is unrealistic to 
expect a disputant, especially a private party, to conduct 
an unbiased investigation or make an unbiased presenta­
tion merely because society has decided to transfer that 
responsibility to him from his opponent. . 

C. The Effects of Reallocating the Responsi­
bilities for Fact Investigation, Criteria As­
certainment or Presentation 

The responsibility reallocation strategy, by its,~lf, or­
dinarily serves one primary goal-increased accessibility 
for the party from whom responsibility is shifted. For 
example, if moving parties no longer are required to 
locate and present the evidence establishing their eligibil­
ity, they will be able to afford to seek third party inter­
vention in a greater range of disputes. Grievances which 
would have been too costly to litigate before the shift in 
responsibility (and hence cost) now can be taken to the 
third party forum. Similarly, if government assumes 
such responsibilities from both moving parties and re-
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sponding parties, then third party resolution becomes 
more accessible for both sides. 

The responsibility reallocation strategy, however, also 
generates effects beyond enhanced access. For reasons 
explored earlier,30 settlement incentives and hence set­
tlement rates will be'influenced, often profoundly, by the 
sort of cost-shifting implicit in the reallocation of eligi­
bility determination responsibilities among the parties 
and the third party forum. If responsibilities were some­
how shifted from moving parties to responding parties, 
for instance, moving parties would be in a better position 
to hold out for better terms and responding parties would 
be compelled to be more generous with their offers. 

In the right circumstances, reallocating these respon­
sibilities also may enhance the accuracy and equity of the 
eligibility determination process. This presumably will 
happen, for instance, if duties are removed from dispu­
tants unable to adequately perform their assigned func­
tions and shifted to the third party forum or to other 
disputants who are in a position to afford to undertake 
such responsibilities. Thus, a reform which somehow 
transferred the pre-hearing in vestigative function from 
the parties to the third party forum 31 might result in a 
more thorough probe of the facts relevant to eligibility 
and fewer erroneous decisions. This is especially proba­
ble when disputants typically implicated in such cases 
lack the means to pay for adequate investigations. 
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NOTES-CHAPTER VII 
1. See e.g., the Swedish Public Complaints Boards, pages 62 

sllpra and 73 infra. 
2. For some reasons the second approach is less significant, see 

pages 75-76 infra. 
3. It should be noted, however, that there is some evidence the 

advcrsarial mode yields some advantages over the inquisitorial ap­
proach, at least in the prosecution/decision-making phase. A recent 
series of "laboratory" experiments indicated that adversarial proceed­
ings tended to neutralize bias more effectively. Whatever advocates 
working for the disputants also would be more diligent and effecth'e i,l 
fact investigation or criteria ascertainment was not directly studied. 

4. M. CAPPELLETTI AND J. JOLOWICZ, PUBLIC INTEREST 
PARTIES AND THE ACTIVE ROLE OF THE JUDGE IN CIVIL 
LITIGATION (1975). 

5. The commitment of American judges to passivity and neutrality 
is dmmatically illustrated by the following exchange taken from the 
transcript of a 1971 trial held in the Superior Court in Santa Barbara, 
California. The trial which was spread over seven days involv~d a 
multi~t complaint seeking over $100,000 in damages. 

Thl. udendant was being sued on a promissary note and was repre­
senting himself because he could not afford to retain an attorney. The 
judge turned down the defendant's request for advice, stating, "The 
Court is not in the habit of giving advice to people acting in propria 
persona." Hunt v. Hackett, Superior Court of the State of California 
for the County of Santa Barbara, No. &2938, Reporter's Transcript on 
Appeal at 85, lines 7-8. Upon further explanation that he could not 
afford an attorney to give him the needed advice, the judge again 
stated: "In a civil maller, the Court is not in a position to act as counsel 
for either party. I would have to refuse." Id. at lines 17-19. Even when 
the defendant responded that the charge against him might possibly 
relate to criminal matters and would definitely affect his livelihood, the 
court responded: 

I don't think that is a function of the Court in a civil matter. 
If you elect to claim the privilege against self-incriminatio!~, 
the Court will rule on it when the mailer comes up. 

Id. <It 85. line 28, 86 lines 1-4. 
6. Although their policies vary, many countries believe that the 

court's role should be as an active auxiliary to litigants. See M. 
CAPPELLETTI AND 1. JOLOWICZ, supra note 4, at 244-74 for an 
illuminating discussion of the role of the active judge in various 
countries in such matters as e,vidence, presentation of issues in dispute, 
and development of the proceedings. 

7. It is the iunction of the judge to sentence the convicted offender. 
The probation officer aids the judge by gathering information relevant 
to deciding which alternative type of sentence is most suitable. See A. 
SMITH AND L. BERLIN, INTRODUCTION TO PROBATION AND 
PAROLE 32-36 (1976) [hereinafter SMITH & BERLIN]. 

8. See id. at 89-105; R. DRESSLER, PRACTICE AND THEORY 
IN PROBATION AND PAROLE (2d ed. 1969). For a history of 
probation see Co L. CHUTE & M. BELL, CRIME, COURTS AND 
PROBATION (1956). 

9. Two complete (fictitious) sample pre-sentence reports are pdnted 
in SMITH & BERLIN, supra note 7 at 37-54. The long form report 
contains detailed information aoout the present offense (description, 
defendant's statement, complainant's attitude, mitigating/aggravating 

circumstances), about previous legal his:ory of the defendant (prior 
arrests, etc.), family background, personal history (birth, school, em­
ployment, neighborhood habits, religion, health) and a list af sources 
of information. The short form contains many of these same elements 
but devoid of analysis and interpretation. 

10. The Boston Housing Court, with its two judges, employs six 
housing specialists. They think of themselves as the "eyes and ears of 
the court. " Much of their work is performed before a case is actually 
adjudicated; they help the citizenry nil out complaints and are often 
sent by the judge to mediate and arbitrate controversies where the judge 
feels that would be suitable. Once a case is in court, the judge may send 
out one of the specialists to examine the premises, say, where the 
tenant claims a certain repair was not made and the landlord claims it 
was made. 

Housing specialists usually have some technical competence in the 
housing or construction fields; many races are represented. Sensitivity 
to the often emotional problems they deal with is considered a valuable 
trait. 

The housing specialists now take the "court out into the commu­
nity" by traveling around to local areas and holding regular court 
sessions there, thus making justice more accesi>:ble to the citizenry of 
Boston. 1'elephone conversation with Mr. Felix Vazquez, Chief Hous­
ing Inspector, Boston Housing Court, January 6, 1977. 

11. Ombudsmen in the United States are described in E. 
JOHNSON, JR., OUTSIDE THE COURTS: A SURVEY OF DIVER­
SION IN CIVIL CASES Chapter Six (1977). Statewide ombudsman 
offices are described in Frank, State Ombudsman Legislation in the 
United States, 29 U. MIAMI L. REV. 397 (1975). 

12. For a description of Swedish public complaint boards, see Per 
Olof Bolding, National Report for Sweden, report for the Access to 
Justice Project, Center for Comparative Studies in Judicial Procedure, 
Flnre!1ce, Italy 

13. In fact, one survey recorded that 51 of 64 agencies studied did 
not even have an organizational unit to handle complaints or a specific 
processing routine. Rosenblum, Halldling Citizell Initiated COIII­
plaints: An Introductory Study of Federal Agellcy Procedures and 
Practices, 26 ADMIN. L. REV. I, 10(1974). Most of the agencies did 
report, however, that requests received via a congressman's office 
received priority over one received from a private citizen. The political 
considerations involved are clearly illustrated by response times to 
complaints: those from the White House are responded to within one 
day, those from Congress within three working days, and those from 
the public "as soon as possible." Id. at I!. 

14. The New York Housing Court began functioning in October, 
1973 as part of the New York Civil Court. It handles diverse actions 
relating to building operation and maintenance, including iandlords' 
eviction actions, tenants suits to compel landlords to achieve and 
maintain housing code compliance and even proceedings relevant to 
foreclosure of real property liens. The Court has the power to impose 
civil fines, issue injunctions, appoint receivers, enforce liens, and even 
order minor criminal fines and imprisonments. Many things make the 
Housing Court's procedures unique. The Court can, for example, 
consolidate all pending actions conceming anyone building regardless 
of diversity of plaintiffs and may ord<'r any remedy it feels would be 
effective regardless of the remedy originally sought. This consolidation 
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authority saves time (since often several tenants, for example, might 
have the same complaint) and presumably enhances the possibility of 
justice being done since the Court has more of the relevant facts before 
it. 

Equally important, the Housing Court may retain its jurisdiction over 
the case until violation~ have been remedied. It may order inspections 
to determine if compliance has been accomplished, and may also order 
a receiver to collect rents and make necessary repairs. The Court thus 
wields exceptional power in assuring rehabilitation of much of the 
city's housing. 

The Court maintains its records on cards, inde,xed according to 
address for each reference. It also maintains a profile on all buildings 
which have ever been involved in Housing Court actions. 

For reference, see The Nell' York Cit)' HOI/sing Port: Nell' Remedy 
fora/l Old Dileml/la, 3 FORDHAM URBAN L. J. 267 (1975) and The 
New York City CHI Housi/lg Court: COllsolidatioll of Old alld Nell' 
Remedies, 47 ST. JOHNS L. REV. 483 (1973). 

IS. These central and local "commissions for Settlement of Envi­
ronmental PolluticlIl Disputes" were (,reated by legislation enacted in 
October, 1970. The commissions are comprised of judges, government 
officials, members of the medical profession, etc. Their investigative 
and other costs are absorbed by the government with the exception of 
rather minimal filing fees charged the parties. T. Kojima and y, 
Taniguchi, Access to Justice in Japan, National Report for Access to 
Justice Project. Center for Comparative Studies in Judicial Procedure, 
Florence, Italy [hereinafter Japanese National Report]. 

16. Pursuant to a 1974 amendment a local commission is empow­
ered to intervene in an environmental dispute in an attempt to mediate a 
settlement. Conciliation efforts. on the other hand. can be initiated only 
if one of the disputants petitions for such aS5istance. After an investiga­
tion which may include inspection of factory premises by the commis­
sion a settlement plan is proposed. Unless one of the parties objects, the 
plan becomes binding. The legislation also authorizes the disputants to 
submit the controversy to arbitration by a commission. If a damage 
claim already has been filed in court, a litigant can even petition a 
commission to conduct an independent government-financed inquiry 
and issue an "Adjudication of Causality". Unless appealed within 30 
days the commission's decision disposes of the issue of whether the 
defendant's activities caused the plaintiff's injuries. See, Japanese 
N .. ional Report, supra note IS. 

17. One of the parties may also petition a commission to intervene. 
ici. 

18. The Commissions absorb most of the cost of investigation in 
medii tion, conciliation and arbitration proceedings as well as when 
intervening in a litigation event. Id. 

19. See pages 80-8 I infra. 
20. It should be emphasized that the full legal assistance expenses 

that might have been paid by government in adversarial proceedings are 
not limited to those currently covered by the typical legal aid program 
for poor people. In some disputes, government subsidies would have to 
be paid to middle-class as well as low-income litigants. And in many 
cases, government would be required to pay expenses for both sides of 
the same dispute. See e.g., E. JOHNSON, JR., V. KANTOR. AND 
E. SCHWARTZ, OUTSIDE THE COURTS: A SURVEY OF DI­
VERSION IN CIVIL CASES, Chapter Seven (1977), For further 
discussion of this issue see pages 80-81, illfra. 

21. Cost considerations, of course, are not the only criteria in 
making this policy choice. See e.g .• note I supra, 

22. Jolowicz notes, for example, that the traditional notion of a 
single session trial before a civil jury is impossible Where the judge 
plays an active role, since he cannot even know what supplemental 
evidence is required until he hears the evidence which the parties do 
have already. If the judge were to hear the witness' testimony prior (o 
trial it would destroy the purpose of the trial as a trial of fact. M. 
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CAPPELLETTI AND J. JOLOWICZ, PUBL.IC INTEREST PARTIES 
AND THE ACTIVE ROLE OFTHE JUDGE IN CIVIL LITIGATION 
264 (1975). He further notes that even though the active judge's role 
may enhance efficiency, it will increase the court's workload, except 
where the judge's active role increases the number of settlements.ld. at 
265-67. 

23. The statewide ombudsmen legislatively authorized in the United 
States, for example, have access to information and agency document, 
which ordinary citizens and even lawyers could not obtain. In most 
states this privilege extends even to documents expressly made con­
fidential. The ombudsman generally confers with high level agency 
officials by phone, mail or personal visit both to investigate and 
mediate the claim. By performing so much investigative work, the 
governmental ombudsman function shifts a large portion of investiga­
tion costs from the citizen to government. These powers are described 
in Frank, supra note 9. 

24. Possibly the mest significant non-economic problem is the 
danger that bias may infect the fact investigationfcriteria ascertainment 
process. lt is true that government currently subsidizes these activitie~ 
for many litigants by furnishing public defenders in criminal cases and 
legal services lawyers to poor people in criminal ca~es and some civil 
cases. However, these are advocates employed to assist one side in an 
adversary process. They are expected to conduct biased investigations 
and make biased presentatiOils favoring their clients. Each side, in 
effect, is guaranteed an initial probe that will be biased in his favor and, 
furthernlore, that the decision-maker wiII at least have to consider 
every factor that might be helpful to the litigant. Whether a singJe 
investigator charged with conducting an impartial investigation can 
maintain enough neutrality to dig as deeply for facts or legal principles 
favorable to one disputant as the other, or one class of disputants as 
another appears more problematic. Even if neutral and thorough in fact, 
the investigation may be perceived as biased by one (or even both) 
disputants merely because of the absence of a relationship between 
them and the investigative body. It also may be easier to corrupt a 
process which depends upon a single investigation unit working with or 
for the decision-making unit rather than advocates responsible to the 
opp')sing disputants. 

25. In Brady v. Maryland, 373 U.S. 83 (I963). the Supreme Coun 
held that the prosecution's suppression of evidence which favors the 
accused defendant and which is material to gUilt or punishment violates 
due process. In Brady the defendant had made a request for the 
t!vidence. wne[ner rne reqUIrement of a request wiII remain is still 
unclear. See A. KAUFMAN, PROBLEM') IN PROFESSIONAL RE­
SPONSIBILITY 222 (1976). The ABA's Code of Professional Re­
sponsibility. adopted in various forms in all states but one, retains the 
duty of bringing fonh evidence even without a request, in section 
7-I03(B): 

A public prosecutor or other govemmrnt lawyer in crimi­
nal litigation shall make timely disclosure to counsel for the 
defendant. or to the defendant if he has no counsel, of (he 
existence of evidence, known to the prosecutor or other 
government lawyer, that tends to negate the guilt of the 
accused, mitigate the degree of the offense, or reduce the 
punishment. . 

26. "Burden or proof" has two principal meanings in the civil 
context. One is referred to as the burden of persuasion, meaning that if 
the trier of fact, after examining all evidence and deliberating, is still in 
doubt, the party with the burden of perSUasion will lose; in other words, 
he bears the risk of non-persuasion. 

The second meaning is commonly termed the' 'burden of going forth 
with the evidence." Most simply, this means that the p~rty who bears 
this burden will be non-suited, and lose his case, if he fails to produce 
evidence. In a jury trial this burden also means that the party must have 
produced sufficient evidence for the judge to send the case to the jury. 



26. (Cont.) See discussion in F. JAMES, JR., CIVIL PROCEDURE 
248-80 (1965). 

27. The shift to products liability has taken over from the areas of 
both negligence (tort) and warranty (contract). It has eliminated the 
need for a plaintiff to prove negligence (often either impossible or 
enormously expensive) or even set up a case of res ipsa loquitur. It was 
felt that the manufacturer was in the best position to know these sorts of 
facts; furthermore, by shifting the burden to the manufacturer the law 
could internalize the losses due to defects, hopefully increasing avoi· 
dance actions by manufacturers. 

The requirement of proof of a warranty was eliminated for similar 
reasons. See Greenman v. Yuba Power Products, Inc., 59 Cal. 2d 57, 
377 P. 2d 897, 27 Rptr. 697 (1962) in which the court states: 

. . . The purpose of such liability [strict liability in tort] is 
to insure that the costs of injuries resulting from defectiv(. 
products are borne by the manufacturers that put such prod· 
ucts on the ma ;;~t rather than by the injured persons who are 

powerless to protect themselves. Sales warranties serve this 
purpose fitfully at best. 

A plaintiff in a products liability case now need not prove the 
elements of negligence or warranty, but rather only that the product is 
defective (often a matter of common knowledge or comparison with 
similar products) and that the defect caused the injury. See generally, 
D. NOEL AND J. PHILLIPS, PRODUcrS LIABILITY IN A NUT· 
SHELL (1974). 

28. For example, in tort cases in Bulgaria fault is presumed, thus 
simplifying evidentiary requirements. The plaintiff need not prove 
fault; evidence of fault is introduced only if the defendant is trying to 
rebut the presumption that he was at fault. See Jivko Stalev, Access to 
Justice in Bulgaria, National Report for Access to Justice Project, 
Center for Comparative Studies in judicial Procedure, Florence, Italy . 

29. See pages 81-84 ilifra. 
30. See pages 27-29 supra. 
31. See pages 73-74 supra. 

79 



CHAPTER VIII. THE COST REDISTRIBUTION STRATEGY: 
MEASURES MANIPULATING THE INCIDENCE OF THE 

EXPENSES OF FACT INVESTIGATION, CRITERIA 
ASCERTAINMENT OR DECISION-MAKING 

The various expenses associated with the eligibility 
determination process will, as an initial matter, tend to 
follow the assignment of responsibilities among the sev­
eral participants. This assignment of responsibilities, in 
turn, is determined in large part by the fundamental 
structure of that process. Accordingly, some of the 
measures discussed in Chapt~r VII (and to a lesser extent 
in Chapter VI) had the indirect effect of reallocating the 
expense burden among the disputants and government. 
The measures discussed in this chapter, however, merely 
involve selective reallocations of the financial burdens in 
certain cases or with respect to certain kinds of dispu­
tants. The process itself and the original task assignments 
remain intact. Society can effect a redistribution of the 
expense of any of the constitutent parts of the eligibility 
determination process in at least two ways: 

• Government can absorb the expense, wholly or par­
tially; 

• Government can mandate a redistribution of the 
expense among the parties. 

These two approaches are considered in the following 
pages. 

A. Government Absorption of Expenses of 
Fact InvestigCitiori, Criteria Determina­
tion, or Decision-making 

Under the general rubric of legal aid, many countries 
have inaugurated systems for transferring the 
expense-but normally not the responsibility-for vari­
ous phases of the dispute resolution process from lower 
income parties to the state. Chief among these expenses, 
of course, is the compensation of lawyers, who perform 
so much of the fact investigation and criteria determina­
tion tasks.l However, the legal aid systems of several 
nations likewise absorb all or part of the costs of expert 
witnesses 2 and other direct expenses associated with 
tasks assigned to the parties. 3 And Sweden, at least, even 
assumes governmental responsibility for many of the 
parties' less obvious litigation costs, such as travel and 
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lodging expenses while investigating the case or attend­
ing hearings. 4 

Though enormous strides have been made in the past 
dozen years, government does not yet absorb these 
expenses for the majority of low income disputants in the 
United States. Before 1965, governments in the United 
States for all practical purposes did not absorb any of the 
litigation costs of civil disputants (other than sometimes 
foregoing the court's own nominal fees through ill/orilla 
pauperis provisions). Private charity was the only source 
of help for low income citizens implicated in a dispute in 
which the courts might intervene. By 1965, charitably 
financed legal aid societies were funded at an annual 
level of $5.3 mi Ilion or about two and one-half cents per 
capita. 5 

With the advent of the OEO Legal Services Program, 
the federal government began to assume the burden of 
redistributing the eligibility determination expenses (fact 
investigation, criteria ascertainment, presentation, etc. 
expenses) which the structure of the proces.s foisted on 
the poor. fj The budget for this federal program started at 
ar. <liiiiual level v[ $25 miiiion in i966, and rather 
quickly reached $71 million where it remained for the 
first four years of the current decade. 7 Even after a 75 
percent expansion from 1974 to 1976, per capita expen­
ditures on civil legal aid currently are less than $.60 per 
person. 8 This is about one-half England's current per 
capita investment in civil legal aid and about one-quarter 
that of Sweden and Quebec province, Canada. 9 The 
Legal Services Corporation estimates that current budget 
levels permit it to provide legal m: C !<;laI1.:e to less than 25 
percent of low income citiz~,l~. nee~;ng ,'uch help.lo 

As traditionally conceived ;llld practiceJ, the expense 
redistributions achieved through legal aid are !;rilited to 
low income disputants. In the United States, no relief is 
afforded the middle income or more affluent litigant even 
when he is locked in a conflict over a relatively modest 
sum. However, England, in theory, and Sweden, in 
reality, have begun to address the problem of the middle 
class litigant. This is accomplished by the government's 



partial absorption of lawyers' fees and other litigation 
expenses for the middle class while the poor continue to 
receive a total subsidy. Both countries utilize a sliding 
scale means test keyed to net income. I I However, infla­
tion long ago eliminated the middle classes from partial 
subsidation under the English scheme. 12 Sweden, on the 
other hand, currently offers at least some subsidy to over 
80 percent of its population. 13 

A redistribution of mOire generalized, though less sig­
nificant, application has been proceeding slowly over the 
decades in several countries-the government's gradual 
assumption of a higher percentage of the judicial budget. 
In earlier times, nearly all of the expenses of the 
decision-making body itself were expected to be paid by 
the disputants in the form of court fees. 14 This alone was 
a substantial barrier t'0 access for many citizens since 
court fees could soon approach or even outstrip the 
economic value of the matter in dispute. IS But the mod­
ern trend is to reduce the judiciary's dependence upon 
court fees in absolute terms and as a proportion of its 
budget.16 As observed elsewhere, this may not be an 
entirely healthy development. A sophisticated fee struc­
ture cOlild encourage less expensive, more equitable 
two-party settlements,17 and, moreover, properly man­
aged, the funds derived thereby could provide a source 
for the subsidation of certain parties in other phases of 
the investigation-criteria-decision process. 18 

B. Goverrnment-Mandated Redistribution of 
Expenses among the Parties and Others 
Involved in the Process 

. Government options are not necessarily limited by its 
willingness or capacity to absorb the expenses of the 
eligibiJi.ty determination process within the regular gov­
ernmental budget. Through its power to structure the 
process and the financial arrangements, the state can 
redistribute the expense burden among private individu­
als and institutions in a manner calculated to improve 
performance. 

1. Redistribution among "classes" of disputants. 
Reallocations among disputants may assume several 
fo!'ms. First, there is the redistribution of lawyer expense 
from the class of low-income litigants to the class of 
higher-income litigants. This is the principle underlying 
the Soviet legal aid system. In that country, the legal 
profession is organized into geographic collectives, each 
with a central administration and an income-pooling ar­
rangement. 19 These collectives are directed to provide 
free representation in certain categories of cases and to 
any client unable to afford a fee. 20 Though the burden of 
financing legal representation apparently shifts from the 
low-income Russian to his lawyer, in reality, it is proba-

bly more accurate to view it as a redistribution from the 
class of low-income disputants who pay no fees to those 
more affluent ones whos~ fees in effect support the col­
lective and its attorneys. Thus, a Soviet lawyer working 
on a non-fee-paying case presumably will be receiving 
his normal share of the collective's income out of the 
compensation pool accumulated from paying clients by 
himself and other members of the law collective. 

In contrast, a somewhat analogous system of legal aid 
still prevalent in certain non-Communist countries nor­
mally fails to shift the economic burden beyond the 
lawyer. This is the so-called "charitable model" in 
which individual lawyers are assigned to represent low­
income disputants without compensation. 21 This model 
has proved unsatisfactory for the very reason that indi­
vidual lawyers shirk their responsibilities in uncompen­
sated cases because these cases diminish the time 
available for fee-producing legal representation. 22 

With no income-pooling arrangements to spread the 
income loss sustained in providing uncompensated rep­
resentation, an individual lawyer either absorbs that loss 
himself or, more commonly, minimizes the time com­
mitted to the unpaid case to which he is assigned. No 
significant part of the burden falls on the mOre affluent 
who are paying the lawyer's fees. 

Once we extend the discussion beyond existing institu­
tional arrangements, however, to encompass the pro­
posed and the possible, it is feasible to identify a number 
of potential reforms which build upon this principle of 
redistributing the financial burden of eligibility determi­
nation from one class to another within an essentially 
free market economy. 

The notion of a universal tithe upon lawyers has been 
advanced. 23 In essence. the concp-pt i.~ to irnp0~p ~ duty 
upon all lawyers to devote a certain percentage of time to 
uncompensated legal work on behalf of the class of 
litigants or types of cases favored by the particular pro­
ponent. Thus, while one advocate of such a plan might 
seek a tithe of time for representation of low-income 
disputants, another may ask for a commitment to "public 
interest" cases. 24 

To the extent a time tithe is universal and is assigned 
to representation of low-income disputants, the practical 
effect should be a redistribution of the financial burden 
from the impoverished litigant class to the more affluent 
litigant class. Assuming a 10 percent tithe, the legal 
profession would have to charge sufficient rates in the 
remaining 90 percent of cases (those from which its 
members receive compensation) to sustain itself econom­
ically during the hours devoted to uncompensated serv­
ice. It seems reasonable to anticipate the rather rapid 
build-up of a "surcharge" approximating 10 percent on 
all legal work done for the more affluent classes coupled 
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with the diversion of 10 percent of the profession's total 
time to representation of the poor. 25 

The problems with the time tithe appear not in the 
underlying theory, but in the political and management 
spheres. Most proposals have been for voluntary tithes or 
tithes imposed as an ethical obligation by the profes­
sion. 26 It seems doubtful that either would produce the 
universality of commitment necessary to effect an inter­
class redistribution of the burden. Rather, such plans 
share the defect of the charitable legal aid model-the 
burden will remain with the individual lawyer agreeing 
to tithe. 

He will suffer an income loss vis-a-vis other members 
of the profession and will soon lose the incentive to 
continue the tithe. The alternative of a statutory duty 
offers greater promise of universal application. How­
ever, the difficulties of effectively enforcing a time 
commitment suggest the universality may be more ap­
parent than real. 27 Moreover, nearly insurmountable 
political opposition can be foreseen to any statute which 
awarded government the necessary policing powers over 
the workload of the legal profession. 

There appears to be a more direct and practical means 
of redistributing the expenses of participating in the 
eligibility determination process from the class of low 
income disputants to the class of more affluent disputants. 
Instead of imposing a time tithe, government could levy 
a monetary tax on all legal fees. The proceeds of this tax 
could then be channeled to the representation of those 
otherwise unable to afford to pay the cost ot participation 
in the process. This would be substantially equivalent to 
the "dedicated" sales tax commonly used to finance 
highway construction and certain other activities in the 
United States. 28 To enhance the redistributive effects, 
such taxes might bti lillJited to certaill It:gaifees: [hose 
paid by corporations; those above a certain total amount; 
those paid by persons or entities with incomes above a 
certain amount; those in which the hourly rates exceeded 
a certain amount, etc. Similarly, a sliding scale could be 
used, proportioned to the size of the fee, the wealth of 
the client, the fee schedule, and the like. Whatever 
sophistications were introduced into the tax rates, the 
incidence of the tax would fall primarily upon the con­
sumer, in common with other "sales taxes." 29 Accord­
ingly, those expenses of low-income disputants which 
were paid out of these revenues would have been shifted 
effectively to a class of more affluent litigants. The 
political and management problems should be no more 
difficult than those associated with II Ie collection of any 
similar direct tax. 

Some idea of the tax rates necessary to implement a 
complete shift of eligibility determination costs can be 
gleaned from some recent statistics in the United States. 
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During 1971, total legal fees received by the legal pro­
fession exceeded eight billion dollars. an A 10 percent 
"dedicated sales" tax on those fees would have yielded 
revenues exceeding eight hundred million dollars. That 
is about eleven times the amount actually expended on 
legal representation of the poor in civil cases that year, at 

and probably approaches the total needed to finance the 
responsibilities currently assigned low income disputants 
in the presently structured eligibility determination proc­
ess. 32 

A similar redistribution of expenses could be achieved 
by "dedicating" to low-income litigants all fees received 
by the courts from more affluent litigants.33 In fact, were 
such fees raised to the levels prevailing in some coun­
tries,3-1 it might be possible to fund from this source 
much of the Jegal expenses and other costs incurred by 
low-income disputants during the fact investigation, 
criteria determination, and decision-making phases of 
the process. Again, a redistribLltion of expenses would 
have occurred, from the class of low-income disputants 
to the class of more affluent ones. 

2. Redistriblltioll between indil'iduallitig(/I/ts. Redis­
tribution between classes of litigants can be differ­
entiated from redistribution between individual litigants. 
In the latter, the affluent litigant in a specific case would 
be expected to assume responsibility for some or all of 
the expenses incurred by his low-income rival in that 
same case. At this point it remains essentially a theoreti­
cal possibility. Our research uncovered no existing 
forums actually employing this approach in its pure 
form. Nevertheless, the justification for such realloca­
tions appear especially strong when an affluent in­
dividual or institution is the moving party. Havjng 
petitioned the third party's intervention against a low 
income IIldividual, it can be argued the affluent moving 
party should be responsible for supplying the funds 
necessary to insure the decision-making apparatus will 
operate effectively. Or to focus on the plight of the 
low-income individual rather than the needs of the sys­
tem itself, it can be argued that he who seeks to deprive 
the poor man of his rights should be compelled to supply 
the means of preserving those rights; that the affluent 
litigant should not be allowed the unjust enrichment of an 
erroneous eligibility determination. 

When government is the moving party, the justifica­
tion is even clearer. After all, it is government which 
designs the process, in effect determining the scope and 
cost of the functions to be performed in resolving a 
dispute and allocating these responsibilities among the 
participants. If government chooses a design which im­
poses substantial financial burdens on responding parties 
(that is, a complex system which requires lawyers, etc.) 
and then sues a low-income individual in that forum, 



simple fairness seems to suggest that government should 
assuille the expenses associated with the responsibilities 
it has assigned to those opponents who otherwise cannot 
defend themselves. 35 

The economic rationale for cost redistribution between 
competing disputants 'is less clear. On the one hand, it 
could be argued that the affluent moving party should 
attain his goal only if the economic value is sufficient to 
justify the full cost of the decision-making process (in­
cluding those responsibilities nominally assigned to the 
low-income responding party) and not merely the costs 
associated with the responsibilities which happen to have 
been assigned the moving party. Accordingly, no eco­
nomic misallocations occur if he is unable to pursue his 
objective because of being required to bear the total 
burden. On the other hand, there may be some distor­
tions introduced by the differential expenditures required 
of affluent moving parties when they seek an objective 
from a low-income responding party rather than an af­
fluent one. Cases that would be filed against the latter 
presumably would not be filed against the former. 36 

3. Redistribution among classes of disputes. Reallo­
cations predicated on the comparative means of classes 
of litigants or individual litigants are not the only ones 
calculated to enhance performance in certain cir­
cumstances. It also is possible to identify possible redis­
tributions between classes of disputes which should have 
analogous effects, at least in lesser controversies. The 
primary example extant is the legal fee schedule and the 
court fee schedule presently operating in the Soviet 
Union. Both these schedules are related to the amount at 
stake in the dispute. In both instances, the percentage 
charged by court and counsel increases with the eco­
nomic value in controversy. Thus, Soviet lawyers are 
authorized to charge only 5 percent of value in cases 
involving 100 rubles or less (equivalent to $160.00) and 
court fees are set at 2 percent. But in cases involving 
stakes of 300-500 rubles, legal fees are about 4 to 
6.5 percent and court fees 2 percent. For 
cases over 500 rubles in value, lawyers can set fees at 6 
percent and the C0U11 charges 6 percent. 37 This pattern 
contrasts with most Western countries where court fees 
are a flat sum irrespective of the economic value at 
stake. 38 Moreover, legal fees tend to roughly reflect the 
quantity of time required to handle a given case rather 
than the amount at stake in that case. 39 As a consequence 
of the usual fee structure in Western countries, legal 
expenses and court costs generally absorb a much iligher 
percentage of the economic value in modest disputes 
than in more financially significant ones. 40 

At a minimum, a legal and court fee system like the 
Soviet's tends to restore some equity in the allocation of 
expenses between smaller and larger disputes. 

Moreover, to the extent that minor claims require 
lawyers and third party forums to devote as much time in 
proportion to the amount in dispute as do larger claims, a 
progressive sliding fee scale should produce a significant 
redistribution of expense from lesser to larger disputes. 
In effect, disputants involved in more economically sig­
nificant cases would be subsidizing those implicated in 
smaller claims. It would be roughly equivalent to intro­
ducing a fee schedule for lawyer services in which attor­
neys could only charge $5.00 an hour for work per­
formed in small claims cases while they wen: permitted 
to charge much higher rates, say $50.00 an hour, in 
bigger cases. 

Whatever the actual relationship between the Soviet 
fee schedules and resource expenditures by lawyers and 
courts in different strata of disputes, it would be possible 
to design a theoretical model in which real and substan­
tial redistribution oc\~ ~l ·ed. The difficulties are not those 
of design, but of ~a~.bility. In the context of a free 
economy, different.dls in legal fees of the dimension 
described would create powerful incentives for lawyers 
to shun lesser cases. 

Rather than attempting to impose a progressive 
schedule on lawyers' fees, government might ac­
complish the desired redistribution solely through a rede­
sign of the court fee schedule. However, this plan would 
require the government to "tonvert the fees it collects into 
a fund from which lawyers could be compensated at 
regular rates in minor cases. By setting the charges for 
major cases at a relatively high level-say 10 percent of 
the amount in dispute-enough income could be gener­
ated to subsidize a substantial portion of the legal fees 
required by litigants involved in minor disputes. 

The primary rationale for the redistribution of ex­
penses between classes of disputes is the desire to make 
dispute resolution forums available to relatively modest 
disputes. Unlike redistributions between low income and 
affluent disputants, this approach is blind to resource 
disparities among contending parties. Affluent disputants 
implicated in minor disputes would benefit in the same 
way as the poorest litigant. The aim would be to allow 
citizens of whatever income level to seek relief or defend 
even where the ratio between costs and the value in 
dispute ordinarily would be prohibitive. 41 

One possible justification for such redistribution is that 
society has as great a stake in the proper resolution of 
disputes in which the private stakes are relatively modest 
as it does in those in which the disputants have a huge 
amount riding on the outcome. Or to restate the proposi­
tion more conservatively, possibly the external benefits 
accruing to society from dispute resolution are not di­
rectly proportional to the economic value the private 
parties are contesting. 42 In either event, society presum-
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ably can take these factors into consideration in setting 
its fee schedules. At a minimum, it could deduct soci­
ety's benefits from the costs it will incur, a calculation 
which probably would result in a lower net rate of fees 
for minor disputes than major ones. 43 

Alternatively, such redistribution might be justified on 
a variation of the "deep pockets" theory commonly used 
to SUppOit analogous redistributions schemes such as the 
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progressive income tax or the spreading of products 
liability losses. Disputants, at least relatively affluent 
ones, can "afford" to pay rather high litigation fees 
when involved in high stakes litigation, but no one, no 
matter how wealthy, can "afford" to do so in modest 
disputes. So it is merely a matter of charging those who 
can afford and transferring it to those involved in cir­
cumstances where they cannot. 



NOTES-CHAPTER VIII 

I. See e.g., page 62, supra. 
2. Aside from the usual court fee exemption provided by many 

countries (see Note 4, infra), indigent litigants are sometimes excused 
from payment of expenses for such matters as expert witness costs. The 
exemption is sometimes triggered by income level or by type of dispute 
(e.g., guardianships, pensions in Hungary-see Nevai, Laszlo, 
National Report for Hungary, unpublished report for Access to Justice 
Project, Center for Comparative Studies in Judicial Procedure, Flor­
ence Italy), und may require some showing of a sufficient prospect of 
success (e.g., West Germany-see Bender, Rolf, and Strecker, Chris­
toph, National Report for Federal Republic of Germany, unpublished 
report for Access to Justice Project, Center fol' Comparative Studies in 
Judicial Procedure, Florence, Italy). Some systems require the litigant 
to reimburse the court if he loses (e.g., Japan-see Kojima, T. and 
Taniguchi, Yasuhei, National Report for Japan, unpublished report for 
Access to Justice Project, Center for Comparative Studies in Judicial 
Procedure, Florence, Italy). 

3. As with payment of witness fees, exemption upon income level 
and/or type of di~pllte. In Hungary, fees are often exempted for guard­
ianship disputes, disputes concerning the sale of agricultural products, 
and others. See Nevai, Laszlo, National Report for Hungary, unpub­
lished report for Access to Justice Project, Center for Comparative 
Studies in Judicial Procedure, Florence, Italy. In Poland, fees are often 
exempted in labor and alimony suits, among others. Los, Maria, 
National Report for Poland, unpublished report for Access to Justice 
Project, Center for Comparative Studies in Judicial Procedure, Flor­
ence, Italy. West Germany exempts poor litigants from court fees if 
there is a sufficient probability of winning the suit. Experiments are 
being considered for proportional exemptions from court costs accord­
ing to income level as standardized in tables. Bender, Rolf and 
Strecker, Christoph, National Report for the Federal Republic of Ger­
many, unpublished report for Access to Justice Project, Center for 
Comparative Studies In Judicial Procedure, Florence, Italy. 

4. Benefits under general legal aid in Sweden include travel and 
maintenance of the [assisted person] or his legal representative, or of an 
attendant or other person, whose services are deemed necessary, for 
attendance before a court or any other authority, if personal appearance 
was ordered .... 

Public Legal Aid Law of May 26, 1972, Section 9, in M. CAPPEL· 
LETII, J. GORDLEY and E. JOHNSON, JR., TOWARD EQUAL 
JUSTICE: A COMPARATIVE STUDY OF LEGAL AID IN MOD­
ERN SOCIETIES 534 (1975). 

5. NATIONAL LEGAL AID AND DEFENDER ASSOCIATION, 
1966 SUMMARY OF CONFERENCE PROCEEDINGS 46 (1966). 
For a description of the origins and philosophy of the charitably­
financed legal aid movement see R. H. SMITH, JUSTICE AND THE 
POOR (1919). 

6. For a discussion of the origins and dev.~lopment of the OEO 
Legal Services Program, see E. JOHNSON, JR., JUSTICE AND 
REFORM: THE FORMATIVE YEARS OF THE OEO LEGAL 
SERVICES PROGRAM (1974) (hereinafter JOHNSON). 

7. See JOHNSON, supra note 6 at 99 (annual budget increased from 
$25 million to $40 million from kly 1966 to June 1967) and Legal 
Services Corporation News, August-September 1976 at I. (Federal 

funds were frozen at $71.5 from 1970-1975). In 1976, total federal 
appropriations were $92.33 millionj $125 million have recently been 
allocated for 1977. Id. 

8. In 1974, legislation was enacted transferring the function of the 
OEO Legal Services Program to a newly formed public corporation, 
the Legal Services Corporation. M. CAPPELLETII, J. GORDLEY, 
and E. JOHNSON, Jr., supra note 4, at x. In its first fiscal year, the 
Corporation received an appropriation of $88 million and for its second 
year $125 million. 

9. E. Johnson, Jr., A. B. Drew, S. A. Bloch, E. W. Hansen, and G. 
Sabagh, A Comparative Analysis of the Statistical Dimensions of the 
Judicial Systems (and Related Institutions) of Six Industrial Democ­
racies, for the Program for the Study of the Policy of Dispute Resolu­
tion for the National Institute for Law Enforcement and Criminal 
Justice, Law Enforcement Assistance Administration, Washington, 
D.C. 

10. One study estimated that the Legal Services Program is handling 
only about one million of the four million legal problems per year 
estimated among the persons ostensibly covered by the program. L. 
GOODMAN AND M. WALKER, THE LEGAL SERVICES PRO­
GRAM: RESOURCE DISTRIBUTION AND THE LOW INCOME 
POPULATION 14 (1975). This latter study contains regional, state, 
and county breakdowns of the percentages of poor people covered by 
the Legal Services Program, as well as expenditure and other resource 
breakdowns. 

II. The scale works as follows in England: persons who have no 
greater than £250 per year disposable income and £125 disposable 
capital receive free legal aid. Those with greater than £700 per year 
disposable income or £500 disposable capital receive no legal aid. In 
between those levels, a person must contribute up to one-third of the 
amount by which his disposable income exceeds £250 or disposable 
capital excef'rI~ ~125. Pate!'ec~, Leg;;! Aid U..l tl Suciui Service, in M. 
CAPPELLETII, J. GORDLEY, AND E. JOHNSON, JR., supra note 
4 at 353, 358. 

The Swedish system, described in note 13 infra is based upon the 
Swedish Public Legal Aid Law of May 26, 1972, SFS 1972: 429 and is 
reprinted in CAPPELLETII, GORDLEY, AND JOHNSON at 526-
60. 

12. Of all legal aid cases apart from those in magistrates' courts 
approximately 50 percent have a nil contribution, i.e. do not involve 
any payment by the applicant. In the remaining cases there is a steady 
tendency for the amount of contribution required to rise. There is no 
doubt that were the scales to be revised on a cost of living basis to make 
them equivalent to those originally calculated before 1949 for the Act or 
to the amen dec! scales of 1960, there would be a big increase in legal 
aid applications from those who at present are too rich to qualify but too 
poor to go it alone. It is this fact, with its prospect of increased costs, 
that prevents such an elementary measure of justice being put through. 
Until this is done there will, increasingly, be one law for the rich and 
the poor, but injustice for the man in the middle. 

Paterson, Legal Aid as a Social Service in CAPPELLETII, 
GORDLEY AND JOHNSON, supra note II at 353, 358. 

13. In Sweden, citizens are eligible for some legal aid if their annual 
income does not exceed eight times a certain base amount. The base 
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13. (Cont.) amount used is the one utilized in the insurance law to 
guarantee a minimum social standard to all citizens. Thus parties whose 
incomes vary from as low as the base amount (in 1973, the base amount 
was 7,300 crowns) to as much as eight times that amount (58,400 crowns 
in 1973 or roughly $15,000) may receive legal aid. Government aid is 
based on a sliding scale which allows the poorer litigant to receive higher 
benefits than one with a higher income. But at least those of middle­
income are offered the opportunity to obtain a partial subsidy or legal 
assistance. See M. CAPPELLETTI, J. GORDLEY, AND E. 
JOHNSON, JR., supra note 4, at 569. Swedish officials estimate that 
over 80% of the population is eligible for government-subsidized legal 
assistance in that country. Interview with I. Gulnas, Attorney General of 
Sweden by Earl Johnson, Jr., March 26, 1976. 

14. The U.S. system is based upon the old English fee system, 
according to which parties paid fees for services to clerks, bailiffs, 
secretaries, sheriffs, witnesses, and even the judges (who were also on 
salary). After the American Revolution, the states retained fee systems, 
but the details of these systems varied according to the constitutional 
provisions of each state. Most of the state constitutions provided that 
judges would receive fixed salaries instead of fees from the disputants. 
For further discussion of the history of the fee system see Silverstein, 
Waiver of Court Costs and Appointment of COUll self or POOl' Persolls ill 
Civil Cases, 2 VALPARAISO L. REV. 21, 27-33 (1968) [hereinafter 
Silverstein]. 

15. One author reports, for example, that in Germany a case for 200 
DM or less costs 336 DM for trial at two levels; a 1,500 DM case costs 
1,675 DM; even a 10,000 DM case will cost almost that amount in fees 
if taken up to a third level. Baur, Armenrecht und Rechtsschutzver­
sicherung, in STUDI IN MEMORIA DI CARLO FURNO 89, 93-94 
(1973), reprinted in CAPPELLETII, GORDLEY AND JOHNSON, 
supra note 4 at 396. 

16. "All the clerks, sheriffs, and other functionaries of the English 
courts were paid chiefly ... by fees collected for their services. Even 
the jUdges ... also received fees from the litigants. Indeed, the limited 
data available indicates that the fees were the greater part of judges' 
income .... " 

"Two vestiges of the fee system still remain [in the United States]. 
One is that in many states sheriffs, justices of the peace, constables, 
and probate judges or commissioners are compensated, in part at least, 
by fees .... The other vestige is that court fees are still charged to 
litigantl. for services rendered by clerks and other officials. Thus, ... 
the iitigullts pay a share of the cost of operating the courts, aitnough 111 

general the fees charged are much too low to cover the actual costs 
involved .... " 

Silverstein, Wail'er of Court Costs and Appointment (If Coullsel for 
Poor Persolls ill Civil Cases, 2 VALPARAISO L. REV. 21, 27, 29 
(1968). 

See also Saari, Opell Doors to Justice-All Overview of Fillllllcillg 
Justice ill America, 50 JUDICATURE 296, 302 (1967) discussing 
proposals in Colorado and New York to have the state take over a larger 
portion of the judiciary's budget, making it less dependent upon fees 
and fines. 

17. See pages 26-28 supra. 
18. See pages 80-81 illfra. 
19. All lawyers in the Soviet Union are members of regional boards; 

there is no private practice. A person who needs the services of a 
lawyer contracts with the local board, alt.hough he may request a 
particular lawyer if he so desires. The fee is paid directly to the local 
bureau. See V. K. Puchinsky, Access to Justice in the U.S.S.R., 
national report for Access to Justice Project, Center for Comparative 
Studies in Judicial Procedure, Florence, Italy. 

20. In many classes of cases, court costs are entirely waived. These 
include: industrial/office workers suing for wages or other labor rela­
tions claims; plaintiffs suing for alimony; collective farm members 
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suing for compensation for farm work; all parties in suits betwcen 
citizens and administrative bodies; plaintiffs suing for compensa· 
tion for demh/injury of a breadwinner; as well as otllers. Court co,ts may 
also be waived on a cane-by-case basis depending upon the finances of 
the individual party. V. K. Puchinsky, Access to Justice in the 
U.S.S.R., national report for Access to Justice Project, Center for 
Comparative Studies in Judicial Procedure, Florence, Italy. 

21. Legislative materials from several countries adhering to the 
charitable model are collected in M. CAPrELLETfI, J. GORDLEY, 
&. E. JOHNSON, JR., TOWARD EQUAL JUSTICE: A COMPARA­
TIVE STUDY OF LEGAL AID IN MODERN SOCIETIES 245-70 
(1975). They include materials from Italy, France (before 1972) and 
references to Portugal. 

22. The charitable model experiences other significant problems. 
The Italian system has been criticized on grounds: (I) it provides legal 
aid only for actual litigation, whereas a more affluent person can buy 
legal advice and information concerning his rights; (2) legal aid must be 
requested in a written petition containing statements of facts and posi­
tions as well as documentation of poverty, a requirement which weighs 
heavily where illiteracy is still prevalent; (3) the attomeys who write 
the petition and represent the indigent are less capable and less aggres­
sive than the attorneys who are hired by affluent people; and (4) in 
order to obtain legal aid the party must appear for an examination 
before the legal aid commission. Since the indigent must demonstrate 
he has a reasonable case at this time and the adverse party is also 
present and can submit evidence, in essence a preliminary judgment on 
the merits is made in a nonjudicial setting. Furthermore, the indigent is 
required to reveal his case before trial. U. at 252-54. 

23. Tucker has suggested a tithe on a certain percentage of every 
lawyer's time or income, for use in representing the poor. Since not all 
lawyers arc as capable or prefer to work in certain of these areas, she 
would allow a lawyer to finance another to do the work instead of doing 
the work himself. Anoth~r related suggestion by Tucker is that of a 
bar-sponsored internship in public service (e.g .. public defender's 
office, legal aid office), somewhat akin to a medical internship, for 
every law graduate. Tucker, Pro BOliO Publico or Pro Balla Organized 
Bar?, 60 A.B.A. J. 916 (1974) [hereinafter Tucker]. 

Another advocate of a time tithe on lawyers is James Brosnahan, the 
president of the San Francisco Bar. He has suggested that every lawyer 
consider whether he could contribute 75 hours a year (one and one-half 
hours a week) to representing the poor. See Newsletter of the Bar 
Association of San Francisco at 6 (October-November 1976). Sugges­
tions have also been mad~ to require a number·of hours of a lawyer's 
time to be devoted to pro bOlla work, the number to he determined by 
the lawyer's income bracket. For example, a lawyer earning $40,000 to 
$60,000 per annum might be required to devote 80 hours a year, while 
a lawyer earning a larger sum might be required to devote 120 hours a 
year. (Proposal being considered by the California State Bar, Section of 
Legal Services, Special Committee on Pro Bono Legal Services.) 

Another suggestion revolves around the power of licensing; lawyers 
might be made periodically to certify that they have well used their 
licenses to practice in some program for the public good. See MARKS, 
LESWING and FORTINSKY, THE LAWYER, THE PUBLIC AND 
PROFESSIONAL RESPONSIBILITY (1972). 

24. For one of the seminal articles on public interest law see Cahn 
and Cahn, Power To the People or the Professioll?-The Public Inter­
est ill Public Interest Law, 79 YALE L .. 1. 1005 (1970), especially the 
section dealing with the law firm as a source of "capital" for public 
interest law at 1031-37. The authors stress that private law firms have 
much to offer to public interest law, obviously in their legal expertise in 
areas which are increasingly affecting and aiding poor people (antitrust, 
tax law, etc.) and perhaps even more critically in the area of law office 
"l1anagement which, if emulated by a public interest firm could increase 
efficiency and output. Cahn and Cahn suggest that a pri vate firm can 



24. (ConL) best implement its pvJ..!:c interest work component, by 
developing u clear structure for ass.gnment, number of hours, bookkeep­
ing, and other matters. This upgrades pro bOllo work to co-equal status 
with private work and allows the firm to recognize the nature of the 
contribution it is making to public interest work, and perhaps to 
periodically revamp its approach to achieve the best results for the time 
and effort spent. lei. 1031-34. 

See also Structuring the Public Service Efforts of Private Law Firms, 
84HARV. L. REV. 410 (1970); M. TUCKER, THE PRIVATE LAW 
FIRM AND PRO BONO PUBLICO PROGRAMS: A RESPONSIVE 
MERGER (1971); Tucker, The Private Lawyer alld Public Respollsibil­
ity, 51 NEB. L. REV. 367 (1972); Ashman and Woodard, Private Law 
Firms Serve the Poor, 56 A.B.A. J. 565 (1970); Ferren, Pub/ic/llterest 
Componelll ill a Private Law Firm, in N.Y. PRACTICI:-IG LAW 
INSTITUTE, PUBLIC INTEREST LITIGATION 15 (1975). 

25. The legal profession's ability and motivation to :mpose this 
"surcharge" on work performed for paying clients will be influenced 
by at least two factors-the relative elasticity of demand for the serv­
ices performed by lawyers and the relative amount of "slack" time 
available to lawyers, that is, time which lawyers would have available 
to provide uncompensated service without seriously cutting into fee­
generating work hours. The relative ease with which the legal profes­
sion has raised legal fees over the past decade suggests that demand for 
its services is rather inelastic. That, coupled wuh its monopoly over 
many legal tasks, suggests the profession probably could raise fees 
another 10 percent without losing clients or business (especially if, as 
suggested, the time tithe were imposed and fees were raised across the 
board, not merely on a lawyer-by-Iawyer basis. The considerable 
"slack" time existing in the profession is more apparent than real. 
True, studies suggest lawyers only Spend an average of 28 hours of a 40 
hour work week (i.e., 70% of their time) ir. activities "billable" to 
paying clients. Cole & Greenberger, Staff Allomeys I'S. Judicare: A 
Cost Analysis, 50 J. URB. LAW 705, 708 (1973). Consequently, they 
presumably could devote an average of three or four of their "free" 
hours to uncompensated work for the poor without having to reduce the 
time spent on "billable" cases and then without suffering any loss of 
income which must be made up through a "surcharge". However, 
except for relatively marginal practitioners, it is probable that most 
lawyers are fully occupied already. Activities not billed to clients 
reflect time spent in generating new business, in continuing education, 
ill plUrt:~~ionai -and public service work, etc., all essential to the 
lawyer's professional success. Accordingly, at least a substantial pro­
portion of the hours diverted to uncompensated services to the poor 
through a "time tithe" probably would represent a net decrease in the 
time available for "billable" work on behalf of paying clients. 

26. See note 23 supra. Other proposals are in the wind. The idea of 
tithes will shortly be under discussion by the American Bar Associa­
tion. 

27. Thc California State Bar Board Committee on Legal Services 
will shortly be considering a proposal made by Ralph Glmpell, si­
dent of the State Bar, for legislation along these lines. The proposal 
would call for a study of a plan for having dentists, doctors and lawyers 
required to devote a certain number of hours per year to the poor. 1t 
would also authorize the State Bar to proceed with providing its own 
program for voluntary pro bono services, coordinated by an ad hoc 
committee. Telephone conversation with member of legal services 
staff, California State Bar, January 19, 1977. 

28. The federal revenue has grown fairly steadily from certain 
dedicated types of taxes. For example, social insurance taxes (em­
ployment, unemployment ins!Jrance, etc.) amounted to $14.7 million 
in 1960, $45.3 million in 1970 and $76.8 million in 1974 (the bulk of 
the increase due to the employment taxes levied on both employers and 
employees). Excise tax trust funds (used for airports, airways and 
highways) accounted for $2.5 million in revenue in 1960, $5.4 million 

in 1970 and $7.1 million in 1974. U.S. BUREAU OF CENSUS, 
STATISTICAL ABSTRACT OF THE UNITED STATES 1975 at 226 
(96th ed. 1975). 

29. In fact, the incidence of sales tax, otller state and local taxes, 
and certain federal taxes is so regressive that it practically negates the 
progressivity of the individual and corporate federal income tax. 
LAMPMAN, ENDS AND MEANS OF REDUCING INCOME POV­
ERTY 99 (1971). One study reported that in 1965, considering all 
taxes, the population in the bottom fifth of income paid 22 percent of 
income in taxeSj the upp~r and middle classes paid between 24 percent 
and 26 percent. Another state study reported that those with income 
under $2,000 paid 34.2 percent; those earning $3,000-$3999 paid only 
33 percent, and those earning $5,000-$7,499 paid only 29 percent of 
their income in taxes-all this despite the fact that the income tax 
component of the tax incidence is progressive. See E. JOHNSON, JR., 
JUSTICE AND REFORM 198-99 and n. 69 (1974) citing Batchelder, 
PalliatiVes,' Transfer From Peter to Palll, in THE ECONOMICS OF 
POVERTY, 137 (1966). 

30. In 1973, the figure rose to almost $11 million. Of this amount 
approximately $2.9 million was received by sole proprietorships, C;;5.9 
million by partnerships, SI.O by corporations, and SI.O by other or 
unknown forms. U.S. BUREAU OF THE CENSUS, STATISTICAL 
ABSTRACT OF THE UNITED STATES 1975 at 163 (96th ed. 1975). 

31. Federal expenditures on legal aid were approximately S71 mil­
lion for 1970-75. See nute 7 supra. 

32. The Legal Services Corporation has estimated that its current 
$125 million annual budget allows it to meet about 25 percent of need. 
See note 10 supra. However, such projections ignore the non-poor who 
require at least partial subsidy to participate effectively in the process. 
These forecasts also could be affected profoundly by large-scale adop­
tion of strategies which reduced the need for lawyers or the level of 
other participation costs (see especially Chapters IV, V, and VI sllpra). 

33. One California proposal would amend the Business and Profes­
sions Code to allow funds collected in court fees to be used for legal 
services for the poor. It would give 85 percent of the collected fees to 
qualified legal aid programs and 15 percent to qualified support centers. 
In countries with no qualified programs, the money would be held in 
trust to be used by qualified programs requesting to serve the county or 
after a cenain number of years to be distributed to programs outside of 
the county. See State Bar of California, Legal Services Section, Stand­
ing Committee on Legal Services for the Peor, Minutes, December 22, 
1976. 

34. In West Germany, for example, court costs may be extremely 
high in certain cases because they are keyed to the amount in con­
troversy. For example, a case worth 11,500 DM may consume over 
1,000 DM in coun fees alone, excluding attorneys fees. Often these 
costs must be paid in advance as, for example, by a party requesting an 
evidentiary hearing. See R. Bender and C. Strecker, Access to Justice 
in the Federal Republic of Germany, national report for Access to 
Justice Project, Center for Comparative Studies in Judicial Procedure. 
Florence, Italy. 

Court costs in Japan have also reached a very high level in both the 
smaller and larger cases. See T. Kojima and Y. Taniguchi, Access to 
Justice in Japan, national report for Access to Justice Project, Center 
for Comparative Studies in Judicial Procedure, Florence, Italy. 

35. Some state courts have held that due process consider::ltons 
require the government to absorb the defendants' legal costs in at least 
one such category of civil dispute in which government is the moving 
party. State 1'. Jamisoll, 251 Ore. 114,444 P.2d 15 (l968);Dm!Jol'tlz v. 
State Dept. of Healtlz and Welfare 303 A. 2d 794 (Me. 1973). But 
California courts have ruled otherwise. See, e.g .. !n re Robinson 8 Cal. 
App. 3d 783 (1970). 

36. As In example, debts of a size that would be collectible through 
the courts against one class of debtors would not be collectible-in 
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36. (Cont.) economic terms-against another class. This might result 
in denial of credit to the latter group in circumstances in which they 
utherwise would receive credit or in higher interest mtes for credit 
extended to that group thun otherwise wou Id obtain. 

37. The scale for the attorneys fees makes somewhat finer distinc­
tions than that for court fees. The ratios are as follows (amount in 
dispute/maximum fee): 

less than 100 roubles/5 roubles 
less than 100-300 rou bles/I 0 rou bles 
less than 300-500 roubles/20 roubles 
more than 500 roubles/30 roubles 
non-monetary action/15 roubles 
extremely complicated case/60 roubles. 

Lawyers may be paid an extra 10 roubles for each day of trial after the 
third day. 

The scale for the amount of state duty (the largest component of 
court costs) is as follows: (amount in dispute/state duty): 

up to 20 roubles/3D copecks 
up to 20-50 roubles/50 co pecks 
up to 50-500 roubles/2 percent of amount 
more than 500 roubles/6 percent of amount 
non-monetary action/30 copecks 
V. K. Puchinsky, Access to Justice in the USSR, national report for 

Access to Justice Project, Center for Comparative Studies in Judicial 
Procedure, Florence, Italy. 

38. In the United States, court charges are generally based on a flat 
fee schedule. TIlere is a rather wide range of fee3 for any particular 
item. because of the diversity by jurisdiction. An ABA study of 30 
jurisdictions found that filing charges range from $2.00 to $35.00, 
service of process from 75¢ to $10.00, service by publication from 
$10.00 to $150.00, and court reporters from 10¢/page to $1.25/pnge. 
See E. JOHNSON, JR., C!( Cli. Access to Justice in the United States, 
national report for Ac,ess to Justice Project, Center for Comparative 
Studies in judicial Procedures. Florence, Italy. 

In the Netherlands, the court costs are based on a flat rate which 

varies according to type of cou11: about 25 hft in cunton,;ourt and from 
60-70 hft in arrondissmcnt court. Sec J.C. Houtappel, Access to 
Justice in the Netherlands, National Report for Access to Justice Proj­
ect, Center for Comparative Studies in Judicial Procedure, Florence, 
Italy, 

39. In the U.S., for example, many states have suggested fee 
schedules although in Goldfarb v. Virginia State Bar, 421 U.S. 773 
(1975), the court held thut a mandatory minimum fcc schedule for 
certain real estate tmnsactions which required il lawyer's services 
violated the antitrust laws. These suggested fee schedules are bused 
upon type of case, not number of hours, but even a cursory examination 
reveals thac the legal fcc is most closely related to the amount of time 
required rather than the amount at stake. For e.xample, according to one 
Connecticut bar association, the minimum schedule for a simple will 
was $50.00, for a change of name $150.00, alld for uncontested 
divorce $500.00. See E. Johnson, Jr., C!t al., Access to Justice in the 
U.S., national report for Access to Justice Project, Center for Compara­
tive Studies in Judicial Procedure, Florence, Italy. Sec also Cole and 
Greenberger, StClff Attorneys vs. Judicare: A Cost Analysis, 50 J. URB. 
LA W 705 (1973), especially chart at 710 showing cost of judicare per 
type of case and a verage numb~r of hours spent. 

40. Sel! note 15 supra. 
41. For discussion of how common it is for civil defendants, even 

those with substantial incomes, to capitulate in court suits because it 
would cost more to litigate successfully than to concede and give the 
plaintiff what hI,' wants, ~ee D. CAPLOVITZ, CONSUMERS IN 
TROUBLE: A STUDY OF DEBTORS IN DEFAULT (1974). 

42. See pages 3-4 supra. 
43. Assuming that the external benefits achieved by society from the 

resolution of the avenlge "minor" dispute were $50 and the average 
cost of re.olving such disputes were $40, application of this approach 
could result in a net disbursement to the disputants of $10. If the 
e)(ternal benefits generated by the average "major" dispute were $100 
but the average cost to society of resolving such disputes were $1000, 
the government might charge the disputants $900 in fees. 
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