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?OF WORD

Historicélly, Volunteers have eancbed services in churbhes,‘

hOSpltalS and schools as welJ as other uncounted areas of Ser* - k _7 " gl
v1cem More recantly, volupl~ers haVQ merged as ‘a valuable

adjunct to ‘the crlmxnal justnce system and other public agen~

cies. It has been clear since Lhe lnceptlon of the Callfornia

Youth Author¢ty 5 Model Volunteor PrOJect in 1972 that lack

of information in ‘the area of iiab:lity and lnsurance COVer«

age for~volunﬁeers has hampered the inccptlon of new programs

and thaf agenc1es with existing programs view this problem

with cons:derable concern Informatlonal packets lllustratlng

actions Laken by other agencles regardlng this problem have

beeh distributea upon request by the Model Volunteer Progect

Ihis publication is the 1atest of theSP efforts to shed light

"Qn this critical area. The Model volunteer PrOJect gratefully

acknowlédgéé'thc 1nvaluable efforLs of the cOnLrlbutoms named

on the tltle Page. It is alse s1ncerely hoped that the infor~

‘matlon conta;ned herein WlJl aSSJ°L in removxng a- stumbllng

block to the utlllzatlon of volunteels whose unigque contrlbu~

: tlons dally enrich the lives of many.




JINSURMNCE COVERAGE FOR

VOLUNTEERS IN PUBLIC ENTITIRS

INTRODUCTION

When a pubiic entity uses volunteers -in perquhinq,a service, thoge are
questionskof'a "what if" variety, For insﬁanée: |
Whatlif’a voluntéer is injured while workihgé
 Wh§t if the public entity is sued for some act of the vpluﬁteer?
What if a volunteer steals or émbezzles’from theiagenCy?’ k
What 4if there is-an aécident while the Qolunteer is driving his/her
ko@ﬂ’car? | |
What if such an accident occurs while ﬁhé volunteer is driving a

car owned hy the publiec entity?

The use of volunteers in corrections work 1g new enough that there are

areas where no definitive answer may be given. This publication offers

kgeneral guidance, but reliance should not be placed thereon without
consultation with the legal counsel of a public entity and the person

on whom that agency relies for advice in matters concerning insurance.

LIABILITY FOR INJURY TO THIRD PARTIES WHERE USE OF AUTOMOBILE IS NOT ‘ "

INVOLVED

The kind of situation referred to here is an accident which involves the

acts of the volunteer within the scépe of his/her duties and some other

 person is injured (either a member of the general public or a client).

If a ¢laim or suit is brough£ against the public entity, the liability
insurance purchased by the pub1i¢ entity will'provide,pratectién.‘ That
is, the insurance company will defend the pdblic éntity and sgatisfy

judqments‘aqaihst it.
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In additidm to the w&aﬁcm that a puhliﬁ “uﬁmty ¢an he sued for the act of

:»the wolunteer, SL is pogsmblu for the valuntear to be namca in a sult

(elthar jolntly Wluh L wuhllc entmhy or alax ; Th& questlcn then
becomes, "Will +ha puhlig nntlty's llabnllty in Uc@nce protect tha

volunteer?”

Most 11ablli#y polmcleq Lﬁsued ta publxo entmtzeq name "offlccrs, aqents
and mervants“ as bemnq protectcd aqalnst glaims ox SUlt broughf auainst

| them as individuals , I£ voluntcprs were. congidered by a uwurt to be

3.

elther emyloyees ar. sorvan'q,

from the publlc entitmes' 1nqur\nce.; There is, however, no deflnityvg body

of law which assures that volunLcer~ would be S0 consmdered.

S0 that there'may be 1o daubts,‘the public entity should have its policy
endorsed to state clcarly that volunteers are protected. It shouid ba

possxble to do th;s at no addltlonal oost or at a modest premlum.

LIABILLITY FOR‘AUTOMOerB ACCIDENTS

§ oy N : . oA
LE Lhere is an acc1dent W]lle a voJunteer is driving afvehlcle owned hy

puhllc ontlty or Whlle drxvan a nerqcnal veﬁlcle wwlle involved in the

buglncss OF the aqency, it is noqsxhle‘for claim to he made’aqalnst

elthnr “the public entity, the vnlunteur, or both.

s ‘ ,' X N "
hgthnr or not the court found that the volunteer was an "erployee" (as
dlscusqed under the Llablllty Sectmon abovo), poth the volunteer and tba’
“public entity wouldfbe coverea by its polmcy ;f he werc‘dxivlng a. vehicle

owned by the publid,entity with its permission.

’ ‘ ’ i . . B 5 ; . _' . o D"
Ih addltlon, a public entity ordinarily carries "automohllgynon oynershl~
is © e will
coveraqa as a part of its motor vehicle lialvility. This covcraq il

provide prmtectmon for the entity for whatcvcr liability mxght be incurred

~in the business of the public entity,

it is clear that they wculd recelvc protection

“"3""

in case a volunteer injures someone while driving hig«parsonalvVQMicla

2

In momo reépecﬁs; a volunteayr should be treabted ﬂw diffnrentiy khaﬁ an
_employee., va employecs are required to take a gourse in ﬂefﬁﬁsiwé drdving,
@ kn gnodkghysigal condition; b proﬁerly licansaﬂ, eta§, hofore driving
‘é vehilale mwnad hy the public éntity,'the game should he required of
VQIuhtears.’ TE befora driviﬁﬁ tneir own véhicleﬂ on business of the
Spublic ehtity, employoeé are required to‘certif? that thay caryy
avtomobile liahility ihéafancekat least ?qual toiStatuto?y,ﬁinanaial

responsibility, the same should be required of volunteers,

S$PECIAL PROBLEMS ENGENDERED BY THE GOVERNMENT CODE
Section 995 of the Govérnment Code reguires that a public entity provide

for the defense of an action against an employee if he demands it. Section

S B15.2 of the same code makes the entity responsible for any ensuing

Judgnent (see also Section 825). Section 810.2 Provideé that “'emplaYéa'

ineludes an folcer, emplayee or sarvant, whether or not compensatad, . ."

(emphasis ours), The e statutes, which cover the type of injurles

ﬁmscus sed above, make it prudent to-have volunteers covered by the

'jentlty s,comprehen51ve public liahility and automebmle 11abilmty policies.

INJURTES TO VOLUNTEERS

For a person to be a true volunteexr, he or she may receive no remuneration

for services. "Remunération" daﬁ he anything of value, not 6n1y money. However,
reimbursement of:eXPenses, by itself, does not constitute remuneration. If
there 'is remuneraticn,‘a person who is’thcught éf as a &olnnteer coﬁld be

found to bé an ewmployea aﬁd,;therefcre, entiﬁied to workmén's compensatién

benefits if injured while in the course and scope of his duties, Also, if
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purposes.
k | | ‘ 1 s lunteers.
This discussion is, howevery concerned only with true volur

‘ ¢ AN ¥ ensation
public entities have no legal obllgation to P”QVlde viorkmen's COMPERSTE

is is entirely
benefits or to huy accident insurance for VOlunteers. This i re

eptional on the part of such agencies.

: . oy i rge-
: ‘o Vo d e ounts of medical expense reimbu
Aceident insurance providing limited anount:s. of : i

, se“#ﬁrom
£ and f;xed penefits for d@ath ot dismemberment can be puraha a i
‘men

od for
al xnsurancc companles. ThQSE penefits which can be purcha%
;sever

, : o
premium of as llttle as 81,50 pex volunteer annuallv, may be qul
a
onsurate
1imited in amount and goops . or can provmde mare henefits wmth a comm

| 3 n- wlso
'incréaqe in costs. The type of dutias perfnrned By volunteers can @

affect cost.

S ; e o | SR
A volunteer 5 rmght to sue the public entity for its neqlmgcncc wou

l" b( e h 3 ed’-
he precluded because accxdent thurahCe benefits ha& heen prov;ék

A public entmty may elect to provide wOrkmen“s cnmpénsatiqé benefits‘to
volunteers (Labor code aeotlon 1363 5y, In order for a volunteer to
bénefit from such electinn,‘lt would have to have heen made befo@e 3R]
injurys

If the public entity sclﬁﬂinsdxeé its workmen's compeﬁsatiqn,obligation,
the CQS£ of beﬁefits to volunteers would be horne‘no differently than

those payable to cmployces.

: by volunteers,

mﬁt—w

Insured public entities may have their workmen's compensation policy |

endorsed, without aaditianal[deposit premium, to include volunteers. At
the annual audit, an addltmonal premium basad upon the number of volunteers

: and'the nahure of their activmtmes would be assessad, The basls of

«

| computing the additional premium should be discussed with the insurer'

and, if possible, an agreement reached which would not require the public

‘entity to keep records on the amount of hours spent,by voluntears .

Including volunteers in this manner could affect the public entiﬁy‘s

experience rating.

Workmen's céﬁpéns&tian benefits axe:liké¢y to be greataxgana moie
inclusive than accident insuranae benefits and for that reason the cost
is 1ikeiy to ba greater. VOne baneﬁiﬁ~of elécting to have volunheexs
covered puxsuant to the authorlty of Labor Code: Sectlon 3363 5 lS that
kan inJured volunbeer woqu, by reasmn of tne exclusmve remedy rule,
 be;barred‘erm suing the public entity on the basls of negligence on

its part.

THEEFT BY VOLUNTEERS

A5 with employaes, ifféquipment or p&qperty of any kind 6rkevéﬁ monéy
1s used by volunteexrs, ‘entrusted tﬁ volunteers, or accessible to vol~
unteérs, it is poss;ble Lhat theft from the public antlty may occur.
There is one point which should be made,»— employe@ dishanesty bonds,
which publid entities typically carry to prOtect themselves against loss
by employee theft, do not automatically protect against loss from theft

?or ari added cost, such protection may be added to the

enployee dishonesty bond if doing so is acceptable to the bonding

company . ‘;-g:f ,
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| CONCLUSTON

’L cons:.deratlon ok the follow:mg st:c.p

In summary, we sugges

licy and
o Endorse your compre‘*mensmve publlc llablllty po ¥

overage
‘automoblle Jlablllty pollcy to exprcssly lnclude o} g

little, if any, addltional cost.

‘injured
'Prov1de for “the eventuallty Of a volunteer be 1ng ’ e

ion laws
Lhrough 1nclusa.on under workmen s compensat

(Labor Code Sectlon 3363. 5)

in the-
o 'By express provision, have VOLunteers 1ncluded

entity's employee diShonosty, bo’nd. :

APPENbIX

| k 975,
1. An endment of the Labor Code effeot:we January 1,01

ing
b} by Board of Superv:Lsors, ”Merced County, concern g;

2. A reso1utiO

“ingurance for thei‘r volunteers.

:
i

Assenibly Bill No. 2861

CHAPTER 912

An act to amend Section 3363.5 of, and to add Section 3363.6 to,
the Labor Code, relating to workmen's compensation insurance.

L [Appmwd by Governor Soptember 19, 1‘)74 Filed: with
, Seeretury of State September 19, 1974

FOISLATIVE L 'OU’\'Q['L‘S DIGEST

AB 2861, Keene, Waorkmien's c‘omponmtmn valunteers.

Provides that a person who performs voluntary service without

pay for any public ageney, rather than county, as designated and
authorized by the governing body of the ageney or its designee, or
tor specified private nonprofit organization, as designated and au-
thorized by the board of directors of the organization, shall, upon
adoption of a resolution by the governing body of the ageney or Lho
board of directors of the organization so declaring, be' deemed to be
an employee of the ugesicy or organi: mt:cm for workmen's compensa-

tion purposes.
The people of the State of Calitornia do enact as /l’)llmr's'-

SECTION 1, Section 33635 of the I Labor Code is amended mxmd '
3363.5. Votwdhstmdmg Sections 3351 and 3352, a person who

~performs voluntary service without pay for a public agency, as
- designated and authorized by the governing body of the agency or

its designee, shall, upon adoption of a resolution by the gaverning

‘body of the agency so decluring, be deemed to be an ‘employee of the

agency for. purposes of this division while performing such service.
SEC.-2. - Section 3363.6 is added to the Labaor Code, 1o read:
3363.6. Notwitl 1smndmg Seetions 3351 -and 3352, a person who

performs voluntary service without pay. for a private, nonprofit

organization which is exempt from federal income lay under

“subsection (¢) of Section 501 of the lnternal Revenue Code, as

designated and authorized by the hoard of directors of the
organumon, shall, when the board of directors of the organization, -
in its sole discretion, so declares, be deemed an employee of the

or g‘mwahon for purposes of tha division while performing sugh :
service, , ‘
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s | L CMeRCED COyiry
BEFORE THE TOARD OF SUPERVIBORS  PROMTIGN o,

oI 'mr COUNT & O MIRCE 0T AT OF JALII""(DH.NIA
In thv Matl l( I ui ‘ | }
T cRLONS OR ] ~ ; ‘

) [N JATIN(t Oy 1{.1 1\1\ PITHAQONS ’ | N
g\(}m 25 O PIRESONS ACTING ,\" VQ‘L. ] RESOLUTION NO, 73-85
UNTEERS O Bl BMPLOYRES ] (,)I: {innﬂ \T) , ‘

CPURPOSES OF WORKMENG COMPENSATION |
INSURANCIE AMD ALSO PROVIDING Lla- -]

SILITY INSURANCE COVIRAGE TFOR sUChH ;]1

L PERSONS, i

5 2 sreed
W]llf REAS, the Doard of “mpwlvwm 5 r)(‘ th( C Ounty Of Mt

does hereby expr«:s:;.s thu desive that certain volunteers or groups of

voluntu,rfa porf(mmnb a variely of imlu;, o bt,h:.\lf of tlw C‘ounLy gh allo

be covered by Worl mens (,omponsatwn Ing *urcmue arud ]1;1b111ty in-
surance; ancl | | |
WHEREAS, all euch volunteers and groups of volunieers
shall work under the supervision o‘f X‘ogg;\ila.rf(“‘ouvtv omployees; and
WHEREAS, Labor Code Sm:t‘ion 3363, pt‘ovxdcs that a
person who per*romm volunlary s‘m"vic‘e withnut pay for a c;ounty, '
as desxgn'ﬂ,od and au! horized by the board of bupurvv«ors, shall be

g

deemed an employco for purposes of Workmens Compensation In-
surance benefits; and
i ‘WHEREAS 7 \‘.his Board of :“Supsar vicors has now also made the
riccéssérv 'ar‘iﬁngemeﬂta for such volunteem or groups of v‘oltintee:‘r's
to be 1naured by the County's lmbllxiy insurance pollcy.

NOW THERM“QRI‘., BL 11‘ RESQLVED that* |

1, zac.h and evcxry person who haljlo her‘e‘af’co’r be
involvéd in tlié volunteer pmgram of ‘coe County,”shall be deemed
’an employee‘of the COunty For purposes of Division & of the Labor
Code,  This dewdratlon is made in accordance mth and is subject

to the provisions of Labor Code Section 3363.5.

2, - Any vohmte(xr' worker while'perforining scrvmcs
on behalf oi‘ the County of Merecd slml‘ Lo dmmod an msuvod uuder
the gencral hablh‘cy policy of the County. Such perscma ghall be
demgnated and authomzed by this Board to porform volunteer
servmes on behalf of the County or shall be an enrolled mcmber
in good standmg of an orgamzatlon or assocxatlon demgna’ccd and

authorized by this Board fo perform voluntee: servmeq on behalf

. of the County. Such insurance shall however be deemed to be

excess 1nsuranco over and above any: valid and collectivle insurance
hlch said volunteer may have in full force and effect and be su\b-
Ject to the ehclusmns contamed in said County ]1ab111ty policy.
| 8, Record of the names of s:aid volunteers and the
hou‘rs worked by each volunteer during 'each month shall be kept
by the responsﬂ)le County department head utlhzmg the servxccs

of sald volunteet‘s and a ‘copy thereof sent to the C:ounty Personnel

Offlce.

4, A C:Opy of said mformatlon pertammg to the number
of volunteers a,nd the hours worked by each volunteer shall also be
forwarded to the agent of the liability carrier by the res pons’ible ‘

County department head,

]

5. The County Admlmstrator is hereby directed to

~ initiate any further procedures whxch may be necessary to l‘rnplemen‘t :

the foregoing and to assure that such volunteers are covered by the
County s Workmens Compensation and Employers Llablhty polxc:y
1ssued by the State Compensatxon lnsm ance Fund and are further

covered by thp County's 11ab111ty insurance policy,

I, KEN‘NE'I‘H L, RANDOL, County Clerk of Merced County

and ex- ofﬁcm Clerk of the Board of Superwsors of said Comﬂty, do

' hereby certlf'y that the foregoing Resolutlon was regularlj mtroduced




passed and adoptiéd by said Board al a regular meetingkthereoi‘

" held on Apri]’ 3, 1873, by the following vote:

AYES: ‘ Superv‘isors Wack, Nordman, dean

: e ~and O'Banion ‘ ‘ s
NOES: None

ABSENT: Supervisor Ramondini

WITNESS my hand and the Seal of this Board this

" &55 ¢l ?kday of April, 1873, o

KENNETH L. RANDOL, Clerk
by | '
.

Q‘{—({(d LAA A\ L‘/(/

Deputy -

bl

s

|
|
|
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