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REDUCING THE COSTS OF LEGAL SERVICES: POSSIBLE
APPROACHES BY THE FEDERAL GOVERNMENT

A REPoORT 0 THE SUBCOMMITTEE ON REPRESENTATION OF CITIZEN
IxTERESTS, Now Mureep Wit tre Suncommirres ox Coxsri-
TUTIoNAL Rigurs, U.S. SeNaATE COMMITTEE ON THE JUDICIARY

By Thomas Ehrlich* and Murray L. Schwartz*
INTRODUCTION

The subcommittee is secking ways to reduce the costs of legal
services to the public. The search is rooted in a basic: concept of
distributive justice. That concept mandates a choice for all Americans
of use or nonuse of legal services—a choice that realistically is not
now available to many citizens within the present price structure.
The purpose of this report is to suggest possible approaches by the
Federal Government to meet the problem.

The subcommittee has made two basic judgments that are followed
in this report: (1) reducing the costs of an array of lezal services,
traditionally provided by lawyers, would increase utilization of those
services; and (2) such increased utilization would be a social good.

Several considerations militate against these judgments, particularly
the second. For example, the judirial system is now overburdened in
many ways. Adding more litigation will exacerbate this problem. It is
not always desivable—because of premature polarization of social
and business relations—to introduce the realistic prospect of litigation
as a vehicle for resolving disputes at an early stage; much can be said
for keeping conflicts in nonvisible and amorphous states. Overall costs
of transactions will likely increase as the costs of lawyers’' services
are added, no matter how much these costs may be veduced on a unit
basis.

However forceful these consideralions may seem, they are out-
weighed by the coucept of distributive justice stated at the outset.
With the two judgments as a starting point, therefore, this report
explores categorical ways of reducing the costs of legal services with
these points of emphasis: (1) the costs of legal services to the average,
middle-income American; (2) the potential Federal role with respect
to those costs; and (3) the relationship between the {raining of persons
who provide the services and the costs of the services themselves.

These are the principal questions considered in this report:

(1) To what extent is deregulation of the legal-services industry a
realistic and desirable method of reducing the costs of legal services?

(2) To what extent can the costs of legal services be reduced by
lessening the needs for those services? :

*When this report was submitted in Qetober 1974, Mr, Bhrlich was Dean and Professor of
Law, Stanford Law Schoeol, and Mr, Schwartz was Dean and Professor of Law, University
of 'California School of Law, Los Angeles,
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(3) To what extent can the costs of legal services be reduced by a
major expansion. of the use of legal assistants and machines to perform
services traditionally reserved for members of the bar?

(4) To whut extent can the training of members of the bar be
altered to reduce the ultimate costs of legal services?

(5) What effect will reduction in costs have on the quality of legal
services?

Each of the questions is considered in turn. There is, however, no
attempt to develop a detailed blueprint for subcommittee proceedings.
Rather, areas that seem worth exploration through research studies
and hearings and the types of concrete proposals for Federal action
that might emerge as a result of those inquiries are discussed.

1. To what extent is derequlation of the legal services indusiry a realistic
and desirable method of reducing the costs of legal serpices?

In terms of the costs of legal services, the present system of licensing
lawyers and regulating their conduct has, in gross, two aspects. The
first i= that members of the bar within each Stale are given an exclusive
license to provide certain types of services, Thus, although access to
the bar itself does not appear to have heen wrbitrarily limited, there
is no lawlul possibility of an industry arising to compete on a service
or price basis with lawyers. The second is that, as among lawvers,
there are anticompetitive restrictions, principally those pertaining
to solieitation and advertising and some efforts to maintain minimum
prices. Thus, within the legal profession itself, certain ordinary
competitive forces are largely absent.

The most extreme form of effecting change would be to abolish all
such restrictions. Were this done, anyone could do what lawyers now
do. This approach to providing legal services would leave as controls
only traditional criminal and civil remedies for fraud, negligence, and
the like,

Such an approach would not necessarily do away with lawyers. One
who was trained in a law school or who had passed a bar examination
would have the presumed advantage of being able to advertise those
facts, and, so the argument goes, would provide the consumer—the
client—with a range of options. The client could then deliberately
choose to purchase a higher quality service from the lawyer or o lower
quality service from the nonlawyer ata lower price. Moreover, lawyers
coulld conmpete against other lawyers on a service or price basis,

The deprofessionalization of the legal profession in the United
States 1s not & new idea. It has in fact occurred several times; the
Colonization ers; the period immediately following the American
Revolution; and the Jacksonian populism era. Roscoe Pound has
written that one can find similar patterns in other societies. According
to Pound, the development of a legal profession passes through a
series of stages. The first is a prohibition against representation of
another. As these rvestrictions are relaxed—nitially by permitting
family members, friends, or guardians to appear representatively—a
second stage develops in which an informal group of representatives
{Pound calls them pettifoggers) hegins to appear, usually associated
with particular tribunals. The third stage is the regulation by those
tribunals of the pettifoggers—the imposition of certain. types of
requirements as o condition to representation of another before the
tribunal. The fourth and final stage i3 the development of a universal
system ol licensing before all tribunals in a partieular jurisdiction.
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It now appears that we may be on the threshcld of a national
licensing system of lawyers—what might be called a countrywide
fourth stage in the development of the American legal profession.
Many signs point in this direction.

Each State currently establishes, by statute or judicial ruling,
standards for admission to the bar. But these standards are virtually
uniform across the country. They include two main components: &
legal education requirement and a bar examination requirement.
(A third prerequisite—moral character—is invoked te disqualify
an applicant for admission in extremely few cases.) All but a handful
of States look to the American Bar Association for the content of the
first requivement. The American Bar Association aceredits law schools
and in almost all States graduation from an aceredited law school is
required before one can sit for a bar examination. Althpugh each
State administers its o'vn bar examination, a majority of States now
cooperate in using & singie, multiple-choice test for half or more of the
examination. There is good reason to believe that the multistate bar
examination will plr y an even more dominant role in the future.

Once a lawyer is admitted to practice in one State, he or she is
generally entitled to practice on a pro hae vice basis and to be admitted
permanently to the bar of another State with a change of residence,
as o matter of reciprocity. Again, there are exceptions, but reciprocity
is the dominant rule. Further, the professional conduct of lawyers in
almost all States is governed by a common code of professional
responsibility. The American Bar Association developed the code, and
it has been generally adopted throughout the country with only minor
variations from State to State. As a practical matter, therefore,the
rules of professional conduct are national rules, though their enforce-
ment is through State agencies. In addition, at least the large law
firms handle legal transactions that extend beyond the boundaries
of the State, in which their offices are lovated.

These and other developments are signs of the emergence of a
national bar. They are also signs that the “states rights arguments”
against the involvement of the Federal Government in matters of
Ac0111_<(31ern to the legal profession are -of increasingly questionable
validity.

Assuming that the fourth stage of the progression suggested by Dean
Pound isupon us, is it time to turn full circle? Should the subcommittee
consider Federal means to eliminate or reduce unauthorized practice
tules on the ground thet this step would reduce the costs of legal
services?

The response to this question must take into account the distinction
between Jitigation and other lawyer tasks. One of the consequences of
the lack of a formal separation at the American Bar between the trial
lawyer (barrister) and the office lawyer (solicitor) is that the doctrine
-of unauthorized practice covers not only representation before tribu-
nals but also the drawing of legal instruments and other types of
representation and corinseling.

The possibility of perinitting anyone to represent another before
tribunal poses more difficulties than does permitting anyone to draft
a document. The hypothesized deliberate choice by & client of a non-
lawyer for advice whether to sign a lease may result in economic loss
to the client through improper counseling, but in most instances it will
be loss to the client alone. However, the choice of one not trained to
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appear before a tribunal involves coststhat must be borne by others—
costs to the tribunal itself and to the other litigants. At a time when
many are calling for a specialized trial bar because of allegedly in-
adequate lawyer performance, a move in the opposite direction to
permit anyone to try cases for others seems of dubious viability.

The abolition of the doctrine of unauthorized practice with respect
to other types of lasvyers’ activities presents a different set of prob-
lems. Again, the ultimate step would be a freely competitive environ-
ment in which both those who have special credentials, like formal
education or a license, snd those who do not would advertise and
compete for clients with respect to nonlitigation matters. Funda-
mental to the success of this development 1s the concept that the
consumer can choose a desired level and quality of service on the
basis of the information obtainable once the restrictions on solicita~
tion and advertising are removed.

Whether that would in fact be the case is uncertain. The types of
transactions for which assistance would be sought are in the main
infrequently recurring events for middle-income Americans. The
relevant information that would be provided through advertising is
difficult to foresece; most likely, it would relate to price only. Legal
services are peculiarly difficult to evaluate; that is, the consumer or
client has little capacity to determine whether the service provided
has been good, bad, or indifferent.

Another relevant factor is the impact of open competition on the
structure of the current legal profession. Suppose that there were no
barriers to. competition with lawyers. Which tegment of the bar
would be most adversely affected? The answer seems clearly the
individual and small-firm lawyers who now principally service middle-
income Americans. The large law firms are unlikely to be very much
affected, for most such firms do not now service that sector of the
community. Freservation of individual and small-firm practice may
not be worth the cost, but the issue is certainly not free from doubt.

A good deal of rhetoric has been devoted to extolling and decrying
unauthorized practice rules. There is relatively little research, however,
on the actual impact of those rules on the costs of legal services. The
subcommittee could perform a useful service by sponsoring a series of
research projects in this area. On the basis of these projects, informed
policy judgments could be drawn as to whether some unauthorized
practice restrictions should be revised or eliminated and, if so, whether
the action should be on a State or Federal level.

A number of other inquiries should be pursued, but the research
should be coordinated, for all of the questions are related. The follow-
ing are illustrative:

(1) 'Title insurance is {frequently suggested as an illustration of the
benefits to clients of permitting nonlawyer competition. Tt has been
maintained that the mass processing of title-<insurance policies by lay
groups is a mors efficient and economical service than that of lawyers
providing title abstracts. Some have maintained to the contrary,
however, asserfing that lay corporate title insurance policies insure
fewer risks than do lawyers, and that, therefore, the true costs of title
insurance are higher. Some have suggested that a monopolistic title-
insurance indusfry has replaced a monopolistic legal profession in
several States, with no economic gain to the consumer, A relatively
simple study should produce important data on these issues. .
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(2) Another valuable inguiry would be to compare costs in other
fields where competition between nonlawyers and lawyers is per-
mitted. Examples include processing of claims before the Patent
Office and other administrative agencies such as the Interstate
Commerce Commission and State Workmen’s Compensation and
Industrial Accidents Commissions, Noulawyers are permitted to
vepresent clients before these agencies if they catisfy rules for ad-
mission to administrative practice. A modest study could indicate
the relative costs and benefits of lawyer and nonlawyer representa-
tion, and a comparison of lawyer costs for services in fields where
“lay” competition is not permitted could shed light on the price-
reduction impact of this type of competition.

(3) Another major area of anticompetitive restraints affecting the
legal profession relates to advertising. In essence, lawyers dre pro-
hibited from all but the most circumspect advertising of their existence,
let alone their abilities. Again, there have been extended arguments
on the advantages and disadvantages of these restrictions, but there
is little evidence concerning fheir economic impact. For example, a
recent study concluded that preseription eyeglasses cost substantially
less in those jurisdictions that permit than in those that prohibit
advertising,! As the author of that study points out, prescripiion
eyeglasses may be very different from other goods and services, bul
additional comparative studies of this kind might well reveal useful
information of relevance to the legal profession.

(4) Several legal clinics have employed a variety of advertising
techniques, some allegedly in violation of bar association rules. No
objective study of the economic impact of these devices has yet been
published. At a program sponsored by the American Bar Association
during its 1974 annual meeting, the argument was made with great
foree that such advertising provides a vehicle for the mags delivery
of low-cost services to those who otherwise could not know abottt
the services or, if they knew about them, could not afford them. A
study by some neatral group, other than the organized bar or the
clinics themselves, is needed. ’

In this area, like that of unauthorized practice by nonlawyers,
the possible choices are not limited to current regulations on the
one hand and no regulations on the other. The spectrum of in-between
possibilitics is substantial. Studies such as those proposed could lay
the basis for sound judgment in choosing within the spectrum.

Two recent trends of change in the structure of the legal-services
delivery system give promise of mitigating the impact of the anti-
competitive restraints. These are group and prepaid legal serviees.
The subcommittee has already examined these developments, and a
substantial body of literature exists concerning both mechanisms.
It is likely that with respect to middle-income Americans, these
developments have great potential to lower the costs of legal services.
For these programs involve membership in a group with a centralized

‘management that is able to evaluate the legal services performed by

chosen Iawyers and to engage in price shopping (as general counsels
for corporations may now do in retaining outside counsel) while
maintaining quality. Indeed, as a vesult of the aggregation of similar

1 Benham, “The Effect of Advertising on the Price of Tyeglasses,’t XV(2) Journal of Law
and Economices, 837 (1972).

60-7T44—75; 2




6

frequently recurring transactions into common practices of handling,
these transactions are likely to enhance the use of lay assistants, a
development discussed below.

II. To what extent can the costs of legal services be reduced by lessening
the needs for those services?

By definition, the costs of legal services would be substantially
reduced if the legal system were altered so that there was little or no
need for those services. The previous section considered the possibility
of lowering costs by permitting a more competitive market to operate
in supplying the services. In this section are discussed the possibilities
of eliminating the need for some legal services. “Legal services” here
means those functions of counseling, advising, negotiating, and
litigating that one person porforms for another, either in & repre-
sentative capacity or as a professional counselor.

There are two major avenues to be explored : Simplification of trans-
actions and creation of alternative methods of dispute resolution.

(A4) Simplification of transactions.—Inasmuch as the. call for laws
that are simple enough for the commonest of the citizenry to compre-
hend -has rung through the centuries—to little avail if our present
legal system represents the response—recommendations in this 1egard
are perforce modest. They are limited to those transactions: (¢) In
which middle-income Americans frequently engage; and (b) which
are the source of controversies that require resolution, but for which
the services of a lawyer are frequently too expensive,

Current, categories of these transactions are: family Iaw; real estate,
including landlord-tenant matters; consumer transuctions; and pro-
bate and testamentary matters. Foresceably on the incrense arve
disputes about various Government benefit progranis; as for example,
socind securivr; on the likely decrease is personal-injury litigation; a
probable constant is criminal law. For many ol these transactions a
lawyer is retained, but in others is not, many times because of the
expense.

(1) With respect to these categories, the principal prospect of
simplifying transactions to eliminate or reduce the utilization of
lawyers 1s through the development of uniform codes of transactions.
The underlying hypotheses are that it is less expensive (in terms at
lenst of lawyers” time and charges) to prevent a controversy than to
resolve it, and that one significant method of preventing controversies
is to develop uniform codes to define the terms of the transactions.

Of course, many disputes are factual-—who did what to whom? No
form contract can resolve those issues. But it should be possible to
insist on uniformity and simplicity in such aveas as credit and lending
wrrangements and - durable-goods sales. In a different economic en-
vironment, the Securities and Exchange Commission has insisted on
uniform- provisions in the documents upon which it passes. This
requitement has prevented a good deal of controversy; similarly,
some States require uniformity in particular provisions of insurance
contracts.

Uniform provisions for the most common consumer transactions
(particularly warranty provisious) could be developed by the Federal
Trade Commission or other IFederal agencies. Car sales contracts are
one obvious example; the Council of Better Business Bureaus has
already done some work of this kind. Future service confracts for voea-

-
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tional schools, health spas, and the like may be another area of need;
the ITC has begun work in the area. For several years, HUD has
required Jow-rent public housing program leases to adhere to certain
standards. The standards might well be promoted more widely.

The aim here is to convert types of legal problems from an in-
dividualized (reteil) basis to a standardized (wholesale) basis. In
short, individual variations in common legal arrangements should to
the maximum extent be eliminated by requiring uniform, officially
approved approaches. o

To this end, the subcommittee should engage in four types of
studies: L o _ _

(@) Studies of possible Federal legislation requiring uniformity and
simplicity in key provisions in the sales, rental, and service contracts of
major companies doing interstate business. o

{b) Studies of the jurisdiction of the Federal Trade Commission and
other Federal agencies to require that standardized provisions be
inserted in those contracts, and the feasibility of Federal ’[:rade Com-
mission and other agency implementation of that jurisdiction.

(¢} Studies of the feasibility and wisdom of creation of private
causes of action to restrain practices prohibited by the Federai Trade
Commission and other agencies. . .

(d) Studies of a variation on a theme proposed by Chief Justice
Burger: requiring a “legal impact statement” for each piece of major
Tederal legislation. That statement could include: (i) ‘The extent to
which the proposed legislation affects the transactions of individuals;
(ii) the extent to which specific contractual language hing bgen inserted
in the measure; (1) the extent to which the Federal Trade Com~
mission or another Federal agency has the power to implement the
standardization-of-transactions concept; and (iv) the points of con-
troversy affecting individuals that are likely to arise if the measure is
adopted and the methods of resolution that the measure subsumes or
proposes. The point of this statement would not be to discourage
desirable legislation; it would be to assure that cost-saving techniques
are incorporated in the statute, ' .

(2) Another approach to reducing the costs of legal services is to
focus on substantive areas that aflect citizens generally and that
involve large total costs of lawyering, These are areas where “de-
lawyering” could have the largest economic impact. ) ..

Surveys show that four fields involving “the transactions of in-
dividuals produce major shaves of total lawyer revenue: Personal
injury litigation, family law, real estate transactions, and probate.
Reforms have already occurred in the first two of these fields. Personal
injury litigation accounts for some 20 percent of the revenue ol the
private bar. The. advent of no-fault insurance, _pm"tlculﬂ’rly on a
nationwide basis, will inevitably lead to a substantial reduction in the
costs of legal services. Enthusiasm for no-fault is clearly related to
dissatisfaction with the costs of the prior system. The adoption of
workmen’s compensation systems and the elimination of defenses in
TFederal Employer’s Liability Act litigation are illustrations of the
same general development in an earlier era.

The de jure recognition of no-faglt divorce and the ease and speed
of divorce proceedings in many jurisdictions should also produce.
significant reductions In lawyering costs. Much more needs to be done
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in this field to reduce the costs of legal services, but important steps
huv‘o already been taken in some States. l

The subcommittee should sponsor studies on ways to reduce the
costs ol legal services in other areas, Residentinl real-ostatoe transac-
tions and probate matters are fivst-order rescarch tavgets; sbso-
quently, this type of examination can be expanded to other fiolds,

3 A thind area for stidy would be wavs in which leogl costs
might be reduced through procedural changes in litigation arrange-
ments. Shifting burdens of proof and eliminating defenses arve pri?xie
examples. The no-fault’ concept has been adoptad in some foreien
countries on a much broader hasis than automobile accidents, Judicial
procedures should not, of course, be determined solaly on the hasis
of costs. But many Americans are denied effective aceess to the legal
system—are “denied, literally, their day in cowrt—Dhecause of 115?3;11
legal costs. The subeonmunittee should review common types of legal
transactions that affect the average person to delermine how econ-
omies might be effected and rights more fully vindicated by changes
of this kind. o

(B) Creation af alfernutive forms of dispute resolution —A difforent
technique to effect reduction of costs is to change the {forum, rather
than the transaction. This approach assumes that a transaction has
been entered into, a controversy has arvisen, and some form of dispate
resolution is in order. It was suggested at the outset of this 1éport
that there is a value in structuring dispute resolution so that not
every dispute is processed expeditiously, To the extent {hat present
dispute resolution requires lawyers and t1aditional judicial triibunals
or administrative agencies, thaf result is assured. There siniply is too
1111,1(:11 business in these traditional institutions now. ’

. The subcommitiee should sponsor a number of pilot projects
nvolving forms of dispute resolution that differ from the traditional
jndicial trial.

This approach contemplates a range of possible dispute~settlement
mechanisms—ombudsmen, arbitrators, and  the like. Procedural
fairness does not require the adversary/judicial process in every
situation. Indeed, for those disputes in which the amount involved
is relatively small, procedural fairness may require much simplér
mechanisms than lawyers in the courtroom. Otherwise dispute
settlement consumes the amount in dispute. Other couniries such g
;1&1’k1gl:1nd (lay magistrates), Germany (many move courts than {he
United States), and Sweden (ombudsmen), provide examples of other
types of arrangements, In all kelihood, we must inveat our own new
approaches to procedural fairness, using native materigls though
mspired by foreign ideas. i T

Studies of various arrangements and their utility arve needed. One
exnmple is the use of public counsel in some Federal agencies, such as
the Interstate Commerce Commission, to provide broad consumer
tepresentation i agency proceedings. Further, major national insti-
Ltutions, public and private, have differing mechanisms for dealing
with disputes between individuals and the institutions. Preliminarfr
review, morcover, indicates that a wide spectrum of settlement
mechanisms for dealing with citizen complaints is employed within
the Federal Government, including arbitration, mediation, and
concilintion arrangements as well as adjudication, The divers’ity of
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techniques in the private sector is even greater. Obviously, those
agencies and companies that have continning relations with eustomers
and clients have an interest in working out individual problems, an
interest that is lacking for those organizations dealing in nonrepetitive
transactions such as appliance sales.

The subcommittee should study the ways by which selected public
and private agencies and busines<es handle disputes between customers
or members of the publie and themselves or those sabjeet to their
regulation, Stemming from thst review could be u vange of results
including modest ones such ps a subcommittee report detailing the
techniques available for the expeditious handling of complaints
(fromy ombudsman to Administrative Procedure Act hearing), or
substantial ones such as Federal legislation requiring the crveation of
particular mechanisms for selected types of transuctions and disputes.

An example may help to give this sugeestion some focus. It has
become a commonplace that courts in our country are called on to do
too much—-to provide speedy and informal dispute resolution through
pretrinl proceedings and ut the sume time to act us tribunals if those
proceedings fail to vesolve issues. There should be studies on wavs to
encourage dispute settlement oufside courtrooms, through pressures
for arbitration as a first step. A pilot project might be designed, for
example, in which particular causes of action could be brought in
court only in the event of: (@) Failure to participate in arbitration; or
(b) gross abuse by arbiteators; with the provision that the losing party
pay all costs, including attorneys’ fees in the judiciul proceedings.
Dispute settlement in these nmiatters would then be substantially
removed from the courtroom, leaving courts to a limited role—a move
that seems to be occurring in the labor field. Research is needeéd on
whether this development could be encouraged in other fields s well,
and if so, whether Federal intervention would be as appropriste as
in the labor field.

III. To what cxtent can the costs of leqal seryices be rediced by a major
expansion of the wsc of legal assistants and machines to perform
services traditionally perforined by lawyers?

The previous sections have discassed the possibilities of lowering
the costs of legal services by removing competitive restraints, by
altering substantive law and procedunves, and by eregting alternative
dispute-settlement mechanisms, This section considers the possibility
of reducing those costs by replacing lawyers with specially trained,
lower-salarvied personnel and machines,

The provision of legal services is a labor-intensive industiv, The
capital investment is limited to library and office equipment. Any
substantial reduction in the costs of providing legal services must,
therefore; come from. the replacement of lawyers by either machines
or lower paid personnel. '

To put the issue somewhat more coneretely: a reasonable estimate
is that an average fee of $20 per hour must be charged for a lawyer
to net $16,000 per yvear before taxes, an income that is at the lower
part of the range of lawyers’ incomes. The type of middle-class legal
services that have been discussed—-those invelving, for example,
landlord-tenant problems and constitter transactions—do not usually
mvolve great sums of money. Most persons are wnwilling to purchase
many hours of lawyers’ time (even ab the minimuam $20 per hour) to
deal with such matters, particularly since the outeome is rarely free
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from doubt and there are other costs (their own time, other legal
expenses, cte.). The great legal financial risks, like personal liability,
to which average persons are exposed, are covered by standard
automobile and homeoswner’s insurance policies.

The possibility of reducing current nonlawyer salary costs (over-
head) seems quite limited; the share of nonlawyer costs in law firms
runs a fairly constant 35-40 percent regardless of size of law firm. 1f
the cost of legal services are to be reduced, reduction of that part
of the revenue which goes to lawyers—as: opposed. to overhead,
ete.—must be effected.

Consequently, a delivery system is needed by which Inwyers spend
Tess time per problem than in traditional arrangements, and the tasks
that the lawyers no longer perform are taken over by less costly
techniques—either machines or lower paid personnel.

There have been interesting developments recently in the areater
utilization of machines in the practice of law. But such developments
must be viewed with caution. Indeed, although the prineipal changes
in the conduct of the practice of law have come through the inventions
of the telephone, typewriter, and Xerox machine, whether these
inventions have resulted in lower prices to clients is not at all clear,

Today, the major technological development seems to be the use
of data-retrieval machines for the production of form documents and
for legal research. These developments have not yet proceeded to the
point that it is possible to tell whether they will signifieantly lower
costs of legal services for most middle-class people. A number of law
firms and legal clinies ave now using such techniques. The subcommit-
tee should study their effectiveness, with a view toward Federal
sponsorship of pilot projects to test arrangements not yet in use
beeause of high capital costs.

The most: hopeful prospect, however, is a future development of a
recent trend: the training of paraprofessionals or legal assistants to
perform some of the routine tasks that lawyers now perform. The
subcommittee has alrendy held hearings on this subject and has
gathered extensive materials concerning legal assistants.

The legal profession in the United States has been remarkably
late in encouraging and utilizing formally trained adjunct personnel.
Whatever the reasons, until the last 5 vears, lawyers’ assistants
have been largely trained by themselves or by the particular lawyers
for whom they worked; with the exception of secretarial personnel,
they have been used in ' very limited numbers.

This situation is changing at a rapid rate. Special training pro-
grams for legal assistants have grown up all over the United States.
Prototypical programs are in probate, corporate law, and trial assist-
ance, The training programs vary widely, and the American Bar
Association Special Conmittee on Legal Assistants has recently
published guidelines for approval of such training programs.

Because of the embryonic stage of this development, it is difficult
to be confident about what the future will or should hold. However,
if it is assumed that the objective of such t raining is to lower the costs
of legal services, and also that the present high cost of such services
is largely because of lawyers’ preemption of the field, then it is doubtful
that much will be accomplished if (a) the regulation of the develop-
ment of this new phenomenon is vested in lawyers ;or (b) there is s
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regulatory scheme that preempts the field, in terms of cither educa~
tional programs or tasks, At the heart of the various controversics,
of caurse, 15 the specter of unauthorized practice—the represen_ta)tlon
of people in important matters by those W]rl() allegedly do not 1_1‘an
the requisite qualifications or competence. The traditional solutions
are, as stated above, stute regulations of the group, control of the group
by uccredited personnel, i.e., lawyers, or a combination of both.
Utilization of personnel whose training is less expensive then that
of lawyers and is constructed for the performance of well-defined tasks
of limited compass is the major avenue by which the costs of maony of
those services not denominated legal may be reduced. The subcom-
mittee should continue its inquiry into the phenomenon as a whole,
and more particulaly: the number and variety of paraprof essm?la%
training programs; the placement of those who have satisfactorily
completed such programs; the extent to which there has been a rhs-
cernible reduction of the fees for the services provided; and the extent
to which the ABA standards or other State regulatory schemes seem
likely to advance or retard this development. The subcommittee
could also undertake to consider the possible role of the HEW acoredi-
tation functions as a possible point of entry by the Federal Govern-
ment. Other points of entry are through Federal subsidies to pami
professional educational programs that conform io certain approved
Tederal criteria or their students, or through Federal funding of an
independent study of acereditation. ] ) ]
Over the course of the next few years, a wide variety of employ-
ment opportunities will undoubtedly develop for legal assistants. \’V:n‘at
ix to be avoided is the premature adoption of certification require-
ments, for these could readily stifle this promising development.

IN". To what extent can the training of members of the bar be altered lo
reditce the ultimate costs of legal services?

There are a few Statesin the United States in which a man or woman
‘an become a member of the bar without having attended for 3 or 4
vears a law school approved by an official acerediting agency, princi-
pally the American Bar Association. The standards for approvﬂ of
Iaw’ schools of that association are intended to assure a certain
ninimum type of education. . . _

Although the standards ave designed {o permit and indeed encourage
flexibility within the educational programs, compliance requires &
particular level of investment and operating expenses. There i, a?
has been repeatedly noted, a l'onmrl.mb]e‘mmllaylty in educ&thna[
programs in the law schools of the United States. Whether Lhc; a.ct‘u%
cost of legal education is paid by the student or subsidized through
endowment or Government subsidy, there are added expenses to fl(‘
student during the 3 or 4 years of foregone income that, in combination
with the cost of the education itself, must be ultimately recouped in
rarninegs of the graduantes. . ~
om’,{‘ho‘ almost monolithic troining received by American law students
does not correspond to the great . diversity of legar.l1 tasks auAd. 1'9]0?
these students perform upon admission to the bar. This is not to say
that there may not be some common minimum legal education ﬂ}at- is
needed by the vast majority of law graduates for their professional
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%oiei, { tl 19: to say that were we {o start over again in construeting
SCZ‘T}‘:)Ol ;,( ucation, we might deliberately create differentinted Law
Should an effort he made to modify legal education in the Uaited
States so that law students are more efficiently and economically
tramed for the tasks and roles they are most likely to ]501'1‘01‘111" A
complete undertaking of this kind would require u careful review of
the bar of the United States to ascertain to what oxtent coiunon
palterns of practice exist such that legal education could be rostiic-
tnred to provide focused training. o
An operational hypothesis on which an investiention of legnl
education might proceed until such a comprohonsiw? study is con-
pleted is this: the most expeusive legal education (time investment)
should be accorded to those who will deal with the Jeesl p’rob]m\n?. with
the greatest impact; the least expensive training should bo for those
who will deal with those of the least impact; and there is a rane
he {ween most and least, ’ L =
The grading of legal problems according to impact raises serious
questions. Very few of us believe our own problems to have minor or
msignificant impact; so far as we are conecerned they have major
unpact. But for the purposes of examining the costs of legal eduication
1t seems appropriate to attempt to relate those costs 1o ?he nature of
the tasks for which the education is provided. Impact here is used to
convey a concept that is the product of the clements of complexity
infrequency, and consequence. If a caleulus or scale hased upon theso
factors could be constructed, the most expensive legal education would
be fashioned for those who as lawyers will be concerned with leeal
problems that ave sufliciently complex to make routinization in-
practicable, arc sufficiently infrequent to make directed training for
the particular problem ineflicient, and have a substantial consequcence
for the law, the economy, or numbers of people. Thus, it micht well be
that although a certain type of law practice deals with 1:11':-;-0 sums of
money, the training of the lawyers for that practice need not be at ‘the
most expensive end of the scale hecause of the uniformity of the ways
in which the transactions are processed. Correspondingly, certain
types of practice that involve individual clients onlv, as the eriminal
law, might be adjudged so complex, infrequent, o éonseqﬁontinl to
warrant the maximum investment in legal education. At the other
end of the impact scale would be the m ember of the bar whose practice
is largely composed of routine, simple transactions of minimal con-
iﬁggegce fmi thci’ lavr, the economy or numbers of people—a descriptién
that 1 ;rsm(}[re Saé;,zi(])3 edej applicable to ‘the work of legal assistants we pre-
If, on the basic operational hypothesis, it were possible to develop
this scale and to relate legal education to points along it, the issue
would then be where along this scale the legal problems of the middle
class fall. If they can be roulinized, are not particularly infrequent or
complex, and do not have a significant consequence bevond the
1%d11v1du:ﬂ, the next hypothesis would be that the training of those who
aneilf;}%lao%i 11311 such practice can probably be made less expensive
»_Wl%en the problem is put that way, however, and the various in-
f‘nltu’tlons_ of lpgal education in the United States are reviewed in that
ight, there is reason to believe that such a differentiated system isx now
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in fact in existence. That is, on the one hand, there may well be a set
of law schools—the allegedly national, prestigious institutions—that
do provide expensive training and whose graduates do engage in legal
transactions with the highest relative impact and, on the other hand,
a set of law schools that are at the low end of the training costs and of
the relative impact of the lawyeting in which their graduates engage.

Without undertaking another review of American legal education,
it may suffice to point out that commentators—-including the anthors—
have suggested that it is one-third too long and could be reduced to
2 vears for the first professional degree without much sacrifice in
education for the average law student. Whether 3 years should be
retained for those who will deal with the high-impact problems is
nnelear. It is likely that the law schools that are nationally recognized
are in fact training theiv students for the high-impact transactions,
There may be a greater lack of correspondence, however, between
edueation and job requirements in the law schools-at the other end of
the cost speetrum—where training tends to be imperfect and trun-
cated replications of the education at the other schools and not
sufficiently related to the types of work in which the graduates will
engage.

There are profound social reasons that militate aeninst the deliber-
ate de jure stratification of law schools, even though such stratification
may exist de facto, All that is here suggested is that there may be room
for improvement in-the training of those whose legal cureers are to
handle the types of problems characterized as having the least impact.
As an initial step, the subconunittee should sponsor o review of legal
education in those law schools that have the lowest expenditure per
student to ascertain whether Federal inducements for changes in the
education—vin accreditation or subsidy—might be used to effect a
better correspondence between training and performance.

More generally, a two-phase inguiry on legal education should be
undertaken by the subcommittee. The first phase would be devoted to
research studies. There is lttle statistical information of even the most
basic demographic kind concerning law students and law teachers. A
recent study, sponsored by the Anierican Bar Foundation, has out-
lined in some detail a ranee of needed research on legal education.? The
subeommittee need not, of course, sponsor all of that research, But a
nnmber of key studies are essential to making informed judgments on
Tuture Federal rolesin legsl education. '

Perhaps most important, little is now known concerning the actual
costs of legal education in different types of institutions and the
probable costs of various veforms. A number of proposals have been
made, for example, to require certain courses in law school as a condi-
tion to bar membership, One such proposal, from a committee ap-
pointed by the Chiel Judge of the U.S. Court of Appeals for the Second
Cireuit, would require clinieal training in advocacy. A serious study of
the costs of legal education in a wide variety of institutions would be a
major benefit in evaluating this and other proposals. Some initial work
has already been done in this avea, but much more is needed.

In the second phase, the subcommittee should hold hearings on the
extent to which training is now being provided for the full range of
required legal services. Such hearings should be held at the end of this

2 Boyer & Cramton, “American Legal Education: An Agenda for Research gnd Reform,”
59 Cornell Law Review 221 (1974). i



14

stage of the committee’s deliberations rather than at the beeinnine
For, at that point, the subcommittee will haye reached some considered
judgments on national needs for law-trained persons. It will also have
the results of the ABA survey on legal needs. The subcommittes can
therefore, explore in; the hearings whether law schools and other law-
trsunmg)mst;l butions are providing the education needed to meet those
needs. Particular attention can be focused on training designed 1o
ggﬁgte 1:1&)\71 systems of delivering legal services. The hc?m'ingg should
incii u?t q&vﬁ: 1(1 &c“sgc(ait; (1)1]131 of views on legal education from both within
’ As a result of the research projects and hearings, the subcommittee
;zhould be in & position to decide whether to sponsér one or more new
Ig%)es %f Federgl involvement within the realm of legal education,
ven though the specific areas of that involvement cannot now bo
preglcted, two projects are examples of the type that might emeree
Fivst, professional law training—particularly in the formative fivst
vear of‘ that training—is fashioned largely around the single 'ju'di('i:tl
case. From the first day in law school, students are éYfJo%ed to a
series of mdividual controversies. Their lawyering skills are develo p:1
:cprough comparmg and differentiating aﬁlolm‘bﬂlose controvers'li)éﬂ
There are fg)\' studies of what might be called mass jimtice\;Of systermic
problems. Tet most of the subcommittee’s work over the ]bas\‘.t- yvear
has been devoted to mass justice—how to provide adequnfo fogal
Sservices to citizens generally. These quantitative dimensions of
delivering legal assistance are too rarcly considered in lnsw-sehool
courses. If the Federal Government is to'support lavw-schaol work in
:;Iriy giq&, 5‘1(111111%1_stmtioz1 of the legal system for the general pui)li:' is
IDOI?O 1\51(1)1%; dc;x(iu idate. Some efforts have already been made, but far
Secm}d, unh!ca\ the situation in other areas of higher education, there
%‘I;eln?? no SLlst:a}ll}ed programs for teacher training in the lecal ficld.
ederal sponsorship of teacher-training programs in law could have
enormous impact on the future development of legal education in N
variety of important ways. Particular attention m?ght for example
be devoted to clinical techniques involvivg legal services for the Io(n"
Ongoing research is needed concexning the impact of the llt)w“l
syslt»cn‘;, particularly as it affects masses of people. In both the civil
ﬁn({ (& ]Hl}n&‘l ﬁg]ds little is knovm about how our laws actually work-—
10w they affect people generally—and how to make them work better
an schools are the primary in-titutions for cerrying on that researcl :
there are no other significant institutions available. But there i
virtuslly no F ederal—or private foundation—support for it o
Establishment of an institution like the proposeél National Institute

of Justice would he a major step toward meeting for leg
research in this country. (In ths alternate, a 1'05251?2:% 121?%?;531 (‘155;13
be cregted within the Department of Justice.) The institute could
ﬁlngltl_stog research projects at various law schools just as the National
1ns itutes of Health and the National Tnstitute of Mental Health
¢ o;as .i]ib medical schools. It could be an important step toward correct-
g},z) pt(;“fn (ﬁsllifzilggcgngeiyveen time spent in considering whether to
agislat ime spe siderd ‘heth islati
R z;dopted i “%113: : lpent In considering whether legislation
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V. What effect will reduction in costs have on the quality of legal services?

This report has focused on ways to lower the costs of legal services.
Even within that ambit~—and certainly when the subcommittee
inquires more generally into the legal profession—the quality of
legal services should also be considered. Quality and costs are in-
separable.

Shabby lawyering inevitably raises the ultimate cost of a legal
service to the client. At the same time, some legal services now per-
formed by lawyers could be performed by specially and less expen-
sively trained legal assistants more cheaply and, at times, more
competently. These examples of the relations between cost and quality
could be multiplied.

There are three kinds of quality controls in existence. The first is
the market, i.e., letting the consumers decide by their purchasing
power who are good lawyers and who are not, so that the less compe-
tent will ultimately be weeded out. Because of the factors previously
diSC{JSSGd, this does not appear to be an effective means of assuring

uality.

4 The) seccond category is the sequence of the steps required for ad-
mission to practice: admission to law school, satisfactory completion
of law school requirements, passage of a bar examination, and ad-
mission to the bar; in the very recent past certification of specialists
has been added, and a requirement of maintenance of professional
competence is being seriously discussed. At each point, there is an
attempt to assure quality of ultimate performance by himiting those
who may render the service through the various examinations and
formal requirements. v

The third category includes control over performance, Here the
assumption is that whether the practitioner is qualified will be tested
by the evaluation of a particular professional service. The two principal
current means of testing and thus assuring that quality are professional
discipline and malpractice litigation.

No one really knows who competent lawyers are, or, to put it
another way, how effective are these systems of quality control. The
subcommittee should conduct a broadly based hearing or hearings on
quality control in the provision of legal services. How is competeney
evaluated and monitored? How should it be? In the main, these
hearings should focus on the self-regulation of the legal profession—
admission to practice and discipline. Currently, every State requires
satisfactory performance on a written examination as a condition to
bar admission. That examination tests both substantive knowledge
and analytic abilities, but not a wide range of other skills that most
would agree are required for satisfactory law practice. It is by no
means clear that those other skills are testable—and the implementa-
tion of a testing requirement would inevitably increase the educational
and testing costs—but the hearings could produce material on which
to base studies on these issues.

Further, as the American Bar Association Special Committee on
Evaluation of Disciplinary Enforcement—headed by Justice Tom C.
Clark—made clear, few State bar organizations have established
effective systems of discipline to insure compliance with their codes of
legal ethics. We did not need Watergate to remind us that the problem
of professional responsibility is a national one. The American Bar
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Association - issued its completely revised code of professional re-
sponsibility ‘only a few years ago, and, while it is much too scon to
evaluate ity day-to-day impact, whether the code deals adequately
with many of the difficult problems of legal cthics, as for example,
the avea of contlicts of interest, is very debatable. ‘

As a result of these subcommittee studies and hearings on quality
control in the legal profession, specific proposals of various types for
Federal action could emerge. One type might include direct regulation
of the qualifications to practice in the Federal sector.

The subconuhittes might also propose grants to States for. the
conduct of pilot projects on monitoring and improving the competence
of lawyvers. Whether directly through Federal. grants or indirectly
through' the States, the adequaey ol regulations of the profession
regarding admission, maintenance of professional competence and
discipline. should be a primary focus for the subcommittee in the
coming months. Those regulations obviously have o bewmdng on the
adequucey, as well as the costs of legal services.

CONCLUSION

In a country so concerned with its legal system, it is continually
surprising how little. that system has been seriously studied. This
report has proposed a range of research projects. As a first step, the
subcommittee should engage for at least & year a full-time research
director to coordinate and administer these studies. The actual ve-
search should, in the main, be done by outside experts. But & divector
with a sound background in resesrch methodology on the one hand
and the legal profession.on the other is needed to organize and co-
ordinate the enterprise.

The report also recommends that the subcommittee conduct two
major clusters of hearings duving the coming year. One cluster would
focus on regulation of the legal profession—Iicensing and discipline
particularly. The other cluster of hearings would be on legal education,
but should be held after completion of the other work, for that work
should give some better sense of the needs for legal services. The
legal-education hearings would then focus on the degree to which
adequate training is available for persons to provide those services.

Finally, several concrete legislative proposals have been suggested,
as for example, creation of private rights of action to enforce Federal
Trade Commission rulings. Over the course of the year, other pro-
posals will certainly emerge.
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