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CHAPTER 1 

PRELIMIN ARIES 

1 First Report. In July, 1973, The Criminal Law and Penal 
Methods Committee presented to The Honourable L. J. King, Q.C., M.P., 
Attorney-General, its first report which covered the fourth term of 
reference. The full terms of reference are as follows:-

To examine and to report and make recommendations to the 
Attorney-General in relation to the Criminal Law in force in the State 
and in particular as to whether any, and if so what, changes should be 
effected: 

(a) in the substantive law; 

(b) in criminal investigations and procedures; 

(c) in Court procedures and rules of evidence; and 

(d) in penal methods. 

2 Term Considered in This Report. With the concurrence of the 
Attorney-deneral the second stage of our inquiry has been devoted to 
the second term of reference. We have taken this term of reference up 
before court procedures and rules of evidence because it precedes them 
Chronologically in the criminal law enforcement' process and may there­
fore affect the conclusions which we shall reach in due course on those 
matters. We have taken it up before the substantive law because 
decisions as to the proper scope of the criminal law should take into 
account the practicalities of enforcement. In our first report we 
emphasized the interdependence of all stages of the correctional system, 
a consequence of which is that none of its parts can be adequately 
studied in isolation from the others. The effect on the present stage of 
our inquiry is to involve us to some extent in questions of evidence, for 
criminal investigation is necessarily influenced by restrictions on the types 
of evidence whieh may be tendered at trial. Questions as to the 
reliability of evidence which in itself is admissible begin to arise at this 
stage also. 

3 Functions of the Police. Criminal investigation is for the most 
part carried out by an agency of the executive government: the police. 
Inquiry into the procedures of criminal investigation must therefore 
include considaration of the functions of the police force. A distinction 
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PRELIMINARIES 

is to be drawn between Lhe manner in which the police are required to 
perform those functions and the manner in which they in fact perform 
them .. Thc Jormer is within the scope of our .inquiry and the iatter is 
not: But the ~istinctionis not: absolute because the way .in which the 
polICe ~ehave IS a~re~ted by the rules to which they arc required to 
adhere 111 accomp/Jshmg the tasks which they arc set. We therefore 
encounter questions of police recruitment, training and organization, 
although not .in any detail. We examine those functions which arc at 
present. performed by the police but of which they might be relieved 
1I1 the mtere5ts of etl1ciency and public relations. In our first report 
v.:e reco.l11l1lended the continuation and possible extension of the police 
air service for the conveyance of prisoners.1 In this report we do not 
discuss the police air service or other me[lns of conveyance nor do we 
discuss topics such as the usc of horses for ceremonial purposes or as 
an aiel to the maintenance of public order. We regard these as matters 
of: detailed organiz<1tion 01' the police force which arc outside the scope 
of this inquiry. . 

3:1. Limitations. The function of the police is to preserve 
Clv~1 ?rder. The order which they arc required to preserve is 
delllnited by thc criminal Jaw. Part of their task is to discourage 
breaches of the criminal law by acting as a public presence. The 
mere fact of. the existence of a police force prevents many offences. 
The other part of their task is to apprehend persons they believe to 
have committed offences. Since it is fundamental to Our form of 
social organization that judicial and executive functions be exercised 
by di~erent authorities, the police arc neither required nor permitted 
to deCide for themselves whether a given person has committed the 
on'encc of which he is suspected. They are limited to the collection 
and p~esentatio~ to a judicial tribunal of the evidence in support 
of their aCClIsatlon and to the arrest, if. necessary, of. the person 
accus~d. In our community the preservation of order by imposed 
force 1S not an absolute value. For philosophical reasons into which it 
is lI~Hle.c~ssary for us to enter, Australians accept that as much scope 
[o.r mdlv.ldual freedom of action should be allowed as is compatible 
With SOCial coherence. Since ours is a basically orderly and self­
regUlating society which adheres to well-establish~d conventions for 

1 Chapter 5, para. 12. 
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the transfer of political power, the degree of individual freedon~ 
compatible with public order is large. In so Jar as this state of 
atIairs betokens general support for the' police against the small 
minority of persons who seriously infringe the criminal law it makes 
their task easier; but in so far as it requires the police to exercise 
restraint in the pursuit ot: inquiry or suspicion it makes their task 
more diflicult. This is the heart of otlr present inquiry: the point 
at which efliciency in the detection and prosecution of crime 
becomes inconsistent with, and therefore limited by, the degree of 
individual freedom of action which we wish to preserve. But the 
particular task of. this committee is not to identify this point of 
accommodation between social values in general terms. The general 
principles we can takc for granted. Our tas~ is t? app~y thCI1.1 to the 
solution or, if that is not possible, the amelIoration of certam well­
known problems of practical law-enforccment which arise out of 
the accommodation between values. 

3.2 Rules of Condud. As a basis for our rccommendations it 
is necessary to stress that no advantage is to be gained by formulat­
ing rules of conduct for police investigation or for the admissibility 
of. evidence which fail to take account of the realities of police work. 
The inevitable result of sllch a failure is formal police compliance 
with the law but substantial evasion of it, which subverts the very 
values sought to be protected. Equally there must be recognition 
of the psychological udvantage which police have over the ordinary 
citizen. Confronted by police inquiry, the ordinary person ignorant 
of the law needs more than usual resoluteness to stand upon his 
rights. 

4 The Adversary Form of Trinl. There is a difficult question of 
the relationship between criminal investigation and the adversary form 
of trial. The purpose of adversary trial is to test the evidence. n is a 
basic principle of justice in common law courts, and one which we have 
no intention of departing from. that a person accused of a criminal 
offence must be proved guilty before he can be lawfully convicted. as 
opposed to his being required to disprove the accusation br.:fore he .can 
be lawfully acquitted. In our opinion no belter way has yet been deVised 
of testing the adequacy of the case advanced by the prosecution than 
subjecting it to adversary contest by the defendant bef.ore an i~partial 
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tribunal. But the object 01: the proceeding is to decide whether the 
defendant is guilty as charged, not to set up a competition of wits to 
see who wins. A certain clement of winning or losing probably is 
inherent in the process of adversary litigation, particularly under the 
dramatic circumstances of a criminal trial, although the tradition that it 
is the task of the prosecutor to present a case. not to secure a conviction, 
to some extent offsets this tendency. But the danger that the search for 
truth will be transformed into a technical battle of wits can be guarded 
against also in formulating the rules of criminal investigation. The less 
complex these rules are, the less the likelihood that technical acquittals 
will undermine the purposes of criminal investigation. 

5 I'rocl'tlurc. The committee adopted the same method of work as 
it lIsed 1'01' the IIrst report. Persons and organizations appearing to have 
a special interest in criminal investigation and procedures were invitcd 
to scnd writtcn submi~sions. The invitations were extended byadvertise­
ments in the press and by letters sent to 83 persons and organizations. 
As a result a number of written submissions were received from the 
Commissioner of Police and his otlicers, and submissions were received 
from 21. other persons or organizations. Schedule I to this report con­
la ins a list of Ihe authors of submissions. The committee met on 24 
occasions and interviewed some of the persons who had made or were 
pa rty to the making of submissions or whom the committee wished to 
interview on certain aspects of the inquiry. The names of such persons 
arc contained in Schedule 2 to this report. 

6 Visits. The committee visited Police Headquarters Adelaide and 
the City Watchhollse, the Pol icc Academy at Fort Largs, the Port 
Adelaide Police Station and police cells, the Elizabeth Police Station and 
police cells, and the Australian Mineral Development Laboratories. Two 
members of the committee and its research omcers accompanied 
detective') t'.nd uniformcd police. omcers on evening patrols and observed 
work at Police Heaelqunrters. Before the presentation of its tirst report 
the committee had visited the polic(~ stations, the cells of. which arc listed 
in Schedule 3 to that report. At all the places which we. visited we lwei 
informal discussions with staR'. 

" 7 Other Sourccs 01' Information. As it had done in relation to the 
first term of: reference, the committee, in considering the second 'Ierm, 
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consulted many overseas and Australian publications, and drew on these 
and on the collective experience and learning of its members, its con­
sultant and its research ofllcers. 

8 Acknowledgmcnts. The committee again records its appreciation 
of. the consideration received from the Honourable the Attorney-General 
in matters relating to this report. We arc grateful to the Commissioner 
of Police, Mr. H. H. Salisbury, whose ready co-operation enabled us to 
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from him or his ofi1cers. The. Deputy Commissioner, the Assistant 
Commissioners and other commissioned ollice.rs were generous in giving 
up time to meet the committee and to answer our inquiries. We received 
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courtesv of the Commissioner, was made available to procure informa­
tion so-ught by the committee and to arrange visits. We thank the 
Solicitor-General, Mr. B. R. Cox, Q.C., the Crown Solicitor, Mr. L. K. 
Gordon, and the Crown Prosecutor, Mr. K. P. Duggan, and those 
members of the legal profession who assisted in our deliberations. At 
our request Mr. Duggan gave us the benefit of knowledge which he had 
gained on a recent study tour in the United Kingdom. We thank Mr. 
Justice Muirhead, then Judge Muirhead, Acting Director of the Aus­
tralian Institute of Criminology, who met and talked with the committee. 
In our inquiries into matters of forensic science we derived considerable 
benefit from our discussions with the various people who are named in 
Schedule 2. Through the good offices of Mr. K. V. Borick we were able 
to interview Mr. J. L. Fish and Mr. C. F. Tippett, both members of the 
United Kingdom Home OlTice Forensic Science Laboratorie~, who were 
in Adelaide to give evidence in a criminal trial. We thank them for their 
assistance. The committee is grateful to its consultant, Mr. W. B. Fisse 
who, in the brief time since his appointment, has made a valuable contri­
bution to the work of the committee, and to its research officer, Mr. J. D. 
Claessen, and its secretary and research officer, Mr. Geoffrey L. Muecke, 
both of whom have assisted the committee in divers ways in its delibera­
tions and the preparation of this report. We wish to record our thanks 
to all who made submissions, were interviewed by the committee or 
showed us institutions or police stations. We were encouraged by the 
interest which they displayed in the topics with which this report is con­
cerned. Finally this committee records its appreciation of the assistance 
which it has received from the chairman's se~retary, Miss P. D. Harvey. 
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CHAPTER 2 

THE POLICE FUNCTION 

1 General Duties. In its duty to preserve civil order the police 
force is the major Jaw enforcement agency of South Australia. In the 
United Kingdom the appointment of constables preceded the existence 
of any statutory police force, although such appointments may have had 
statutory authority.~ The first police force for the Province of South 
Australia. was established under the Statute No.3 of 184l,3 The duties 
and powers of the polke in South Australia at the present time are to be 
construed by reference to the Police Regulation Act, 1952-1973 and the 
regulations made thereunder. Section 22 (5) of the Act empowers the 
Governor to make regulations prescribing "the duties and functions of 
members of the policc force"; and regulation 22 of the Police Regula­
tions imposes upon every officer, non·commissioned officer and officer.in. 
charge of a police station obligations which include preventing crime and 
detecting offenders .in the area in which such officer is required to work, 
and preserving peace and good order in that area. Although that regula. 
tion docs not refer in specitle terms to all members of the police force, 
the oath which every member of the force must take upon appointment 
contains a promise to "awse Her Majesty's peace to be kept through. 
out the said State and prevent the commission of offences against the 
said peace or against the laws of the said State".4 In pursuance of those 
duties the police have an obligation to arrest suspected offenders, to 
institute prosecutions and to protect persons and property from criminal 
injury.G 

2 Police Efficiency. What do the State and its citizens expect of 
its Police Force? 

2.1 .Prcvention of Crime. It may be suggested that the first 
requisite is the prevention of crime. But this simple answer is not 
completely' accurate. The Commissioner has power, subject to an 

!! Cf. 2 Hawkins, Pleas of the Crown, c. 10, s. 33; 1 Blackstone Commentarief 
356. " ' ., 

3 Statute No.6 of 1839, which had the same purpose, was disallowed. 
4 Police Regulation Act, 1952-1973 (S.A.), s. 16. 
~ cr. Rice v. Conno[fy [1966] 2 Q.B. 414, 419. 
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upper li:lli\1 to be fixed by the Chief Secrell,ary, to appoint "as many 
sergeants i\lnd constables of different grades or kinds as he 
deems necel~sary for the preservation of peace and order ~hroughout 
the State",tl A proliferation of members of the Force sufllcient to 
ensure a constant watch upon the activities of citizens, or at least 
upon the activities of thos~ believed by the police to be likely to 
offend againsl'. the Jaw, might well prevent the commission of crime; 
but the repressions inherent in such a policy would not be tolerated 
in our comnuliUity. If every person who drove his motor car away 
from licensed p'remises at closing time were followed by a unifomled 
policeman driving closely behind him it may be that the incidence 
of tramc accidellts would decline, but the community at large would 
not be likely to endure such a surveillance if it were made a per· 
manent police d\lty. We conclude that the task of the police in 
prevention is to assist in the control of the incidence of crime. 

2.2 Solution or Crime. Police efficiency is sometimes assessed 
upon the basis of the percentage of reported crimes solved. This 
criterion is necessarily inconclusive. The decision to report a crime 
may be influenced by the trust which the person affected by .it places 
in the police, as well as by other faetors. The incidence of crime 
therefore does not necessarily correspond to' the numbers of crimes 
reported. Nor is it an accurate guide to police efficiency to calculate 
the numbers of reported crimes in which proceedings are taken 
following police action. If the calculation includes prosecutions in 
which the charge is dismissed this is unsatisfactory as the dismissal 
of the charge may occur bccousf' the wrong person has been charged 
or because there is not sufficient evidence to establish guilt. In the 
first case the crime has not been solved, in the second it mayor 
may not have been solved. If it excludes prosecutions which have 
not been followed by conviction it is not necessarily accurate, as 
some acquittals may have been due to a reasonable doubt as to guilt 
which police evidence could not dispel. It is impossible therefore 
to measure police efficiency solely by the rate of soluticil of crimes. 

2.3 The Needs of the Public. It has been suggested that a 
police force is efficient to the extent that it meets the needs and 
expectations, in relation to law enforcement, of the public which it 

6 PoliCe Regulation Act, 1952-1973 (S.A.), s. 11. 
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serves and. of. which. it. forms it part. Upon this basis a survey 
conducted 111 Australia 111 1967 showed that in South Australia 76 
per. cent of th.e persons interviewed expressed great respect for the 
pohce, a considerably higher percentage than .in the other States in 
wl~i~h the surve~ was made.7 We do not suggest that police 
enlclcncy can be Judged entirely by the approval or disapproval of 
the~n by members of the public, but we do appreciate that the 
pol.lce must rely to a large extent upon the goodwill of the public 
w.hlch they serve. The South Australian Police Force itself recog­
nizes the advantage of good pUblic relations, and has in recent 
months appointed an information oflicer to supply to the public. 
through the news media, information concerning general police 
work:. A corrupt or undisciplined or repressive pOlice force is 
ulllikely to nnd favour in the eyes of responsible citizens. The esti­
male :vhi~h the majority of such citizens make concerning its police 
force IS likely to have some basis in truth. Surveys of attitudes of 
the public to the police force where the sampling is wide and the 
questioning is extensive are therefore of: value. Such surveys need 
to be made by truined people who have no personal interest in the 
result. They should not be instituted by any government agency. 

3 I'olice Discretion. It is often said that the police have a duty to 
enforce the law without fear or favour. In so far as that statement may 
~mp/y that the police have 110 discretion in law enforcement it is clearly 
U1correct. It should be recognized that the police have a discretion in 
many areas of law enforcement, and that it is essential to the welfare of 
~he ~ol11l111ll1ity t.hat they have such a discretion and that they exercise 
It wisely. We dISCUSS the discretion which reposes in the Police Force 
under two headings. namely, Adll1inistrativ{~ Discretion and Functional 
Discretion. The first relates to the organization of the Police Force tI~e 
second to its operation within the boundaries set by its organizatior;. 

3.1. Administrative Discretion. The numerical strength of the 
police force to sOllle degree determines the extent to which bws wiIJ 
be enforced. The discretion as to numbers of police rests With the 
COlllmissioner of .Police, subject to the overrWing discretion of the 

7 Chappell and Wilson, "P~lice i~ -:\ustralia", (1970) 46 Currem Aifairs 
Bul/ctill (No.7); The AlIstra!lO/I Crmll/lal Justice System (1972) 245. 1.1' 
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Chief Secretary.s A further discretion exists in relation to the type 
of poHce ollkcr assigned to investigate any particular crime or to 
work in crime prevention and the time to be allocated thereto. The 
discrdion to be exercised is that of: the appropriate police oflicer or 
olncers, and, generally speaking, this involves a value judgment as 
to the seriousness of the crime or crimes to be investigated or against 
which preventive measures are to be taken. If: it .is believed that a 
mentally disturbed person is at large and in possession of a loaded 
firearm, the decision to attempt to apprehend him rather than to 
follow up ~t reported housebreaking offence is not one upon which 
there is likely to be a difference of opinion. But all situations which 
call for the exercise of police discretion arc not so straightforward 
His a necessary part of any police organization to have an adminis­
trative discretion as to prioritics in tackling the investigation and 
prevention of crime. 

3.2 Functionlll Discretion. The area of. discretion which we 
describe as functional may give rise to more controversy. Before 
he intcrvenes in any situation a policeman must decide whether 
there is ony basis for his intervention, and this decision not only calls 
for the exercise of discretion but may be affected considerably by the 
policeman's personal knowledge of. the situation. Where a police­
man is suspicious that an olIence may have been or may be about 
to be committed he still must exercise a discretion tiS to the action 
to be takcn which may range from questioning the person, warning 
him about his behaviour, requesting him to accompany the police­
man to a police station, looking f.or evidence that crime has been 
committed or arresting the suspect. Police discretion docs not 
end with arrest. There may be a discretion as to (he precise charge 
to be l~\id against a person, as to whether to grant polke bail.. or 
subsequently whether to consent to or oppose bail being given by a 
court. It seems to us important that it should be realized that the 
police have and must exercise a discretion at all stages of police 
investigations and subsequently thereto. What is essential is thilt 
the discretion shall be exercised upon a proper basis. and that it 
shall be exercised honestly, wisely ancl fearlessly. It would be 
obviously improper that a warning only should be given to a person 

s Cha~)ter 2, para. 2. 
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merely ,becausc he is neatly dressed, well spoken and respectful to 
th~ pohcernan, whereas someone who is dirty in his pCl:son, loud 
VOiCed and rough in manncr is for the same conduct arrested or 
sur~l~lonsed to appea,r .in COurt. Provided that they are carrying out 
~hell duty of cnforclllg the .law, the police wiII not be subjecl to 
lI~terfe~:encc by thc courts in the cxtcnt (q which they exercise their 
clJscrclloll to pllrsuc or not to pursue inquiries or to prosecutc or 
n~t to prosecutc.u The cOl11mittec belicves that it is desirablc that 
thIS Shoul~1 be thc position, The prcvention of cril11e should always be 
the first alln of. lI.1C l11el11bers of the force, and there arc many cases, 
f?r example a I111110r breach of the tramc laws, in which thc absten. 
tlon from prosecution of an offender may inculcate in him more 
~'espect for the .Iaw than would his prosecution. What is important 
JS lhat there shall be no corruption or suspicion of corruption on the 
I:a,rt of thc. police,. and as a corollary thereto that police enforcemcnt 
Slld,lI ~e wlt.hou~. (car o.r favour. If thc police were to be dcprived 
of .1 discretIon 111 relatIon to arrest or prosecution every breach of. 
thc law, however technical or trivial, would necessitate prosecution. 
We slH~1I return later to the question of discretion [0 prosecute.t0 V:e beheve t~1at the recognitiOl'l of the discretion which must. at all 
tlllles. be avatlable to thc policcman, demonstrates the necessity for 
n polIceman to be both well trained 'md well educ'lt·ed R' t .. • (, . IS rallllllg 
~.nabl?s 111111 .to. rcc~£.nize and apply the correct procedures in given 
situations. HIS Wider education enables him, when faced with 
unusual problems, to lise his discretion in the best interests of the 
CO III 111 U.llIty. The degree of discretion which rests in any member of 
thc polI~e force and the circumstances in which the discretion may 
be ~xc~cl.sed l11ust vmy according to the rank and responsibilities of 
the IndIvIdual. . 

4 Itllliti~"d Involvement nnd Otfences in I'ublic Plnces. One of the 
mo~t .cSSclltl.al qualitics in any police fore\! is that of ncutrality in any 
qLJe~tlo~l whIch may have or appear to have politic,iI overtones. Where 
the~oh.:c n.re reqUIred to enforce laws which arc unpopular with a sub. 
stantlal section of the public they nrc likely to cl1eountcrdiOiculties which 

!;;;.~:c:;';~~;,;s~i;;;cr Of Po/;~;~~/;/I-;~/e'ro;;ii.; ;;;;~~/:/(! 8lackOllr -[1968J 
2(NQ·n. 118; R~ v. COl/tll/ts.lloller of PoliCe of tll(, Metropolis Cl;parte IJ[' kb 

0, 3) [l9731 1 Q.B. 24 I. ,. ae urn 
10 thnpter U. 
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may result in the polke themselves appearing, to some citizens, to be 
partisan. Such diniculties in part led to the appointment on the 22nd 
September, 1970 of the l-:fonourabJc.Mr. Justice Bright as a Royal Com· 
mission to inquire into and report upon certain matters arising out of a 
moratoriulll demonstration in connection with the Vietnam War which 
occurred in Adelaide on the 18th September, 1970. The committee docs 
not sec it as its function to canvasS the matters which were discussed in 
the report brought in by Bright J. which we have had the advantage of 
reading. We have noted, but, for the 1110st part, do not comment upon 
the amendments to ihe legislation which have been made following 
that report. There arc still some matters which merit the attention of 
the legislature. We deal with them .in this report, although they relate to 
substantive or procedural law, oecause they are legislative provisions 
which in the main arc an adjunct to the powers of. the police. We point 
out that in his report the Commissioner drew attention to the fact that 
the South Australian Council for Civil Liberties had made wide sub· 
missions on various "street offences" and said :-"[ do not think that 
I should enter this field, but I draw attention to the present stilte of the 
law on the subject and suggest that when the criminal law next comes 
under wide review the topic of street offences should be included". We 
discuss only those street offences which may have political implications 
and which in our view warrant amendment. 

4.l Loitering. The police have traditionally been given powers 
.in relalion to people who arc ".Ioitering". The first statutory power 
in South Australia was contained in the Police Act of 1841, and 
enabled a member of UK~ police force "to apprehend all loose idle 
drunken and disorderly persons whom he shall find between sunset 
and the hOllr of eight in the forenoon lying or .loitering in any street 
yard or other place within any city town or village or upon any 
highway or public road within the said Province and not giving a 
satisfactory ~ccount of himself". Until the passing of: the Police 
Offences Act Amendment Act, J 972, the offence continued to be 
that of lying or .loitering in a public place und failing to give a 
satisfactory accounlupon request by a member of the police (orceY 
By an amendment added by the .1972 Act it lUIS become an offencc 

-----,-------------~-
11 Police Offences Act, 1953·1967 (S.A.), s. 18. 
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not to comply with a request to cease loitering in certain circum­
stances, among which is the circulllstaJle,;e that a member of the 
police force holds a belief or apprehension on reasonable grounds 
that an offence has been or is about to be committed by other 
persons in the vicinity, or that the movement of pedestrians or 
vehicular trailie is obstructed by the presence of others in the 
vic.inity, or that the safety of others in the vicinity is in danger,12 
A further offence of loitering was added by the Police Offences Act 
Amendment Act (No.3), 1972, which constitutes as an offence 
loitering 011 any land comprised in a precious stones claim as defined 
in the Mining Act, 1971, between SHnset and sunrise and failing to 
give a satisfactory reason for so loitering.la Section 63 of fhe 
Lottery and Gaming Act, 1936-1970, which made it an offence for 
a person standing in any street to refuse or object to move on when 
reql\~sted by a police constable so to do was repealed by the 1972 
amendment to that Act. Section 18 (2) has enlarg<:d the powers 
of the police to remove people from public places under threat of 
prosecution, and there are no categories of persons who cannot fall 
within that sub-section. A person may be loitering regardless of his 
reason for so ]ingering.H News reporters and cameramen are under 
pain of. conviction jf they fail to comply with a request to cease 
loitering. The police need power to clear the streets of persons who 
are interfering with the ri.ghts of free passage of others .. The power 
to dear streets on the occasion of any mass demonstration or the 
like is contained in section 59 of: the Police Offences Act, 1953-
1973. l)erhaps some extension of the power is warranted, but in our 
view the "Joitcring" provisions arc at best a subterfuge and at 
worst an unwarranted interference with the liberty of all persons 
to use srreets and other public places. In so far as section ] 8 is 
intended to cover persons who have the intention of committing an 
offence but who could not be charged with an attempt to commit 
the offence. then we would think it preferable to amend the law so 
as to make the preparation to commit an offence in itself an offence, 
provided that such preparation has passed beyond the stage of mere 
thought. 

12 Police Offences Act, 1953-1973 (S.A.), s. 18(2). ... 
13 Police Offences Act, 1953-1973 (S.A.), s. 18a. 
14, Samuels v. Stokes (1973) 47 A.L.J.R. 766. 
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4.2 Hindering a Member of the Police Force in the Execution 
of His Duty. This offence is covered in section 6 of the Police 
Offences Act, 1953-1973. We have two observations to make con­
cerning this section. The first relates to the offence of assaulting a 
member of the police force in the execution of his duty,15 It is 
probable that at common law words alone cannot amount to an 
assault. Some threats may be sufllciently grave to warrant the 
description of "assault", and in our view it should be possible to 
establish the offence of assault without necessarily proving any 
action indicating violence.1G The second matter with which we deal 
under this section is in relation to S.s. (6) which reads:-"Where in 
the hearing of. a member of the police force engaged in the execu­
tion of his duty a person uses offensive or abusive language to vr 
concerning such member, he shall be deemed to have hindered such 
member in the executioQ of his duty". We do not see any necessity 
for the conclusive presumption raised by this sub-section. If 
offensive words are used in a public place or in a police station they 
constitute an offence under section 7 of the Police Offences Act, 
1953-]973. Under that section it is not necessary to prove that some 
person was actually offended.li It is an artificial and not.necessarily 
a correct assumption that every use of offensive or abusive language 
to a policeman hinders him in the execution 'of. his duty. This may 
be the effect 01: such language. If so it can be established by evi­
dence. But many a policeman arresting a drunken or infuriated 
person must be quite impervious to the language which such person 
is using. 

4.3 Behaviour in a Disorderly Manner. Behaviour in a dis­
orderly manner in a public place is an offence under s. 7 (1) (a) 
of the Police Offences Act, 1953-]973. Passive resistance to arrest 
can constitute disorderly behaviour. IS There are many forms of 
behaviour which may be characterized as disorderly. Examples 

IGPolice Offences Act, 1953-1973 (S.A.), s. 6(1). 
16 Cf. Howard, Australian Crimil/al Law (2nd ed.), 132. 
17 Lafitte v. Samuels [1972] 3 S.A.S.R. 1; Ellis v. Fi/lglelol/ [1972] 3 S.A.S.R. 

437. 
18 Samuels v. Hall [1969] S.A.S.R. 296. 
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arc assault or battery;lll fighting in a public pJace;20 usinl! offensive 
language;~l distur?ing the publie pcace.22 It may be tha~ a person 
who passively resists arrest could not be charged with any offence 
other than that of behaving in a disorderly manner. However the 
mere .fact that a person does nothing to assist in his arrest does not 
seem to us to warrant a conviction for an offence.23 

4 .. 3.1 Detention. At common law any person may ali!'.st 
without warrant anyone who has committed a breach of the 
peace in his presence or anyone who he has reasonable grounds 
to believe is ab.out to commit or renew a breach of the peace. 
There ~nay be occasions where the presence of a particular 
person 111 a crowded situation is likely to provoke hostility from 
other members of the crowd, but the police have no reason to 
believe that that particular person has committed or may be 
a.bout. to commit a breach of thc peace. They should, ill· that 
situallon, have thc power to remove that person to a place of 
safely as a preventive measure, and to detain him f~r such 
time as is necessary for his protection from bo:':\ily harm or for 
the similar protection of other persons in the vicinity. This 
should not be regarded as an arrest of the person, nor should 
he hav~ any right of action for unlawful arrest, provided that 
tl~e police had a reasonable belief that the action of. d'3taining 
hun was necessary for his protection or for the protection of 
other. persons and provided that he is not detained for longer 
than IS reasonably necessary in the circumstances. If in the 
view of the police, he cannot be safely released within o~e hour 
he should, upon his request, bc brought before a special magis­
tratc who should have power either to order his release forth. 

10 Criminal Law Consolidation Act, 1935-1972 (S.A.), s. 46. 
2oPolice Offences Act, 1953-1973 (S.A.), s~ 7(I)(b). 
2l Police Offences Act, 1953-1973 (S.A.), s. 7(l)(c). 
22 Police Offences Act, 1953-1973 (S.A.), s. 7(2). 

( 2a ~f. AI~le~i;an Law lns.tilllte, A'lodel Pefla~ Code (Proposed Official Dra/t) 
196_), s. -4_._, under which n perSOn comnllts nn offence where in order to 

prevent. an arrest, he creates a substantinl risk of bodily harm t~ the I?erso[) 
attcn.ll?tlllg to effe~t the (lrrest or to anyone else, or employs means justifYIIl' c. 
riqlHTI!l!f su~stanttal force to overcome his resistance; see generally Note . "T~pc~ 
o Actl':lty ,?ncol11passed by the Offence of Obstrllcting a Police Officer'; (1960) 
108 UlIIl'el'.I'II), of Pelllls>'il'allia Law Review 388. 
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with or to order his further detention for such period not 
exceeding twelve hours in sllch place as the magistrate specifies. 

4.4 Distribution of Articles Without Written Permission of the 
Town Clerk of Adelaide. The prohibition against distribution of 
articles in any street or public place within Adelaide without the 
written permission of the Town Clerk is contained in s. 3 (19) of 
by-law IX of the City of Adebide. In so far as the prohibition 
against distribution may limit the littering of the city streets, this is 
at 1110St a side effect. Littering should be dealt with by anti-litter 
laws. Passers-by may object to being given handbills or the like. 
This could be dealt with by an appropriate by-law. It may be said 
that the permit system assists in the prevention of offences in that 
permission is not likely to be given to distribute material which 
incites to the wmmission of offences or which is in itself indecent. 
It seems to us that the Town Clerk is not the appropriate person 
to decide whether material published in a handbill may incite others 
to commit offences or may be indecent. In our view the handing 
out of handbills or other articles should not be restricted as at 
present, but the person authorizing the distribution or any sueh 
material should be required to affix to jt his name and address. 

4.5 Disrupting Meetings. Section 3 of the Public Meetings 
Act, 1912-1934, constitutes as offences actions which are likely to 
disrupt a public meeting, and gives the chairman of the meeting 
power, when he is of. the opinion that any such offence has been 
committed, to direct any member of: the police force to remove from 
the meeting place any person who behaves in a proscribed manner. 
In one respect we believe that section 3 gives too wide a power to 
thc chairman of. a public meeting. We recommend that the power 
given to him to direct a police omcer to remove a person f:rom the 
meeting should be available only where he has a reasonable belief: 
that the person sought to bc removed has been guilty of the for­
bidden behaviour. In our view the offences created under that Act 
should be extended to conduct of the like kind which may take 
placc at any meeting, gathering, procession, performance or enter­
tainment, and the chairman or person in charge on any such 
occasion should have lhe like powers to those held by the chairman 
of a public meeting, and we recommend accordingly. 
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4.6 Recommendation.'> with respect to Offences in Public 
"Iaces. 

(a) We recommend that the offence of loitering under ss. 18 and 
18a of the Police Offences Act, 1953·1973 be abolished 
and that consideration be given to the enactment of a pro. 
hibition against any preparation to commit a crime which 
passes beyond the stage of mere thought. 

(b) We reco/llmend that assault punishable by law should be 
defined as including assault by the spoken word. 

(c) We recommend that s. 6 (6) of the Police Offences Act, 
1953·1973 making the Use of offensive or abusive language 
to or concerning a member of the police force engaged in 
the execlltion of his duty conclusive evidence of the offence 
of hilldering the police in the execution of their duty be 
repealed. 

(d) We recommend the amendment of s .. 7 of the Police Offences 
Act, J953·1973 to delete the offence of hehaFiolir ill a 
disorderly manner. 

(e) We recOlI/lI1end that the police be empowered lipan reason­
able grounds to remove to a place of safety any person 
whose presence arOUSes hostility ill a crmvd and to detain 
him for his OWn protection from bodily harm or for the 
similar protection of other persons in the vicinity. We 
recommend that slich detention shaUnot be regarded (IS an 
arrest and that after aile hour the detainee will, upon his 
request, be taken before a magistrate. 

(f) We reco/llmend that the attentiOIl of the Corporatioll of the 
City of Adelaide be drawn to the unsatisfactory features 
of s. 3 (19) of by·law IX. 

(g) We recoil/mend that s. 3 of the Public Meetings Act, 1912. 
1934 be amended to empower the chairman of a meeting 
to direct the remov.al of a person frem the meeting only 
when the chairman has a reasonable belief that such 
person has committed an offence specified in the Act. 
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(IJ) We recommend the extension of s. 3 of the Act to allY 
meeting, gathering, procession, performance or enter· 
tainment. 

5 Extrmu.'Ous Duties. Over many years the police have. been 
called UpOll to perform duties whi.ch are not directly related ~o theIr role 
as the main law enf:orcement agency of: the State. The performance of 
some of these duties may derogate from the goodwill which it. is desirable 
that the public generally hold towards the police. Equa\l~ ~f not m~re 
important is the fact that the performance of: ~hese. addltlOn~1 dutlCs 
encroaches seriollsly upon the time which the police gIve to theIr. proper 
work. The Commissioner of Police and his officers ,,:ish to ";lthdraw 
the police force from some at least of these tasks, and m oU,r VIew they 
should be permitted to do so without delay. The followlllg arc the 
main areas from which police should be removed. 

5.1 Testing of Drivers. Pursuant to sections 79 and. 79a of 
the Motor Vehicles Act, 1959·1973, all members of the pollce force 
are examiners for the purpose of conducting a written examination 
of an applicant for a licence, and certain members appointed by~he 
Commissioner of Police arc examiners for the purpose of conducting 
a practical driving test. The Act ma.kes a provi~ioll for other 
persons also to be appointed as examlllers for wntten tests. a~ld 
for practical tests. Hitherto the police have condu~ted the. maJonty 
of the tests. The table which is produced below IS complied from 
.figures contained in the Annual Reports to Parliament of the 
Commissioner of Police. 

Year 
1968·69 
1969·70 
1970·71 
1971·72 

Driver Testing 
Fail Pass 

29068 65325 
30647 65908 
31388 71 891. 
32830 73774 

Total 
94393 
96555 

J03279 
J06604· 

123 933 276 898 400 831 

The above table indicates that a substantial amollnt of police time 
must be spent in testing of drivers. If each dri~er testing operation 
took only an average of 10 minutes 17 766 polIce hours were used 
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to t~st 106604 persons in 1971-72. It is probable that some pro­
porhon of the nearly 124 000 persons who failed in their tests 
during the four year period regarded the police thereafter with 
some disfavour. 

5.2 Vehicle Testing. The following table from the same 
source shows the ~esuJts of testing of vehicles by the police during 
the four years endIng 1972. 

Year 
1968-69 .. 
1969·70 .. 
1970-71 .. 
1971·72 " 

Vehicle Testing 
Defect Safety 

Notices Certificates 
12963 324 
11193 371 
.12] 89 344 
8931 351 

45276 1390 

Total 
13287 
~l 564 
12533 
9282 

46666 

Although the testing of vehicles must occupy a considerable ntlmber 
of police hours we do not believe that this testing should be done by 
persons other than the police. The testing of a vehicle has a direct 
relationship to the prevention of an offence, namely the driving of 
a d~:ective .vehicle Or the driving of a vehicle requiring a safety 
certIficate WIthout first obtaining such a certificate. It may be said 
that there is some relationship between the ofi'ence of driving with­
out a licence and the testing for the licence, but in our view that 
link is sumciently remote to make it unnecessary for the police to 
test for the purpose of drivers' licences. We recommend that all 
driver kf-ting be undertaken by persons other thaLl police officers, 
but that police omcers continue to test vehicles. 

5.3 Court Orderlies. Since 1972 wherever orderlies have been 
rcquired in the Supreme Court or the Local and District Criminal 
Court these have been civilian court orderlies. Formerly the Police 
Force unclertook such orderly duties as were carried out in these 
courts. The police continue to act as court orderlies in courts of 
summary jurisdiction. We have been supplied with the result of a 
survey conducted by the Police Department, in relation to court 
orderlies engaged in the Adelaide Magistrates' Court between 
Monday the 14th August, 1972 and Sunday the 10th September. 
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1972. During this period 350 police officers of various ranks worked 
a total of 1 259t hours in orderly duties. Salaries paid to these men 
for this time amounted to $2 525' 55. The total amount payable for 
civilian orderlies for the same period would have amounted to 
$1977'80. On an average weekday 16 police omcers worked 61'05 
hours as court orderlies; the amount of salaries involved was 
$122'17. The appropriate salary for civilian court orderlies [or the 
same time would have amounted to $95· 85. We recommend that 
the police should be relieved of all court orderly duties. 

5.4 Bailiff's Duties. The serving of civil process can as well 
be done by a civilian bailiff as by a policeman and it is desirable 
that it shall be done by the former. The Police Force sees the 
practice of service by police as undesirable. It is believed that it 
erodes the good relationship of the police with the public; that, 
although in the city area processes are served by the police outside 
normal working hours, in fact there is an intrusion into police time, 
and in some cases members of the Force, being satisfied with the 
additional money earned by serving of process, do not study with 
a view to promotion. In small country towns and in sparsely settled 
country areas it would be impracticable to engage civilian bailiffs, 
but, wherever possible, the serving of civilian process by police 
should be avoided. 

5.5 Clerks of Court. In the smaller country towns police 
officers are appointed as clerks of local courts and courts of 
summary jurisdiction, although in the larger towns civili.an cl:rks 
arc employed in this capacity. It is undesirable that a polIce ofllcer 
shall be a clerk of. the court. The clerk is necessarily in close touch 
with the magistrate or justices of the peace sitting upon any case. 
He keeps all the necessary court records. In prosecutions either 
the police omcer who occupies the position of clerk of the court 
or one of hit: colleagues has investigated the alleged offence, made 
the arrest and is prosecuting the accused. If the accused is convicted 
and a fine is imposed it is the duty of the clerk of the court to 
collect such fine. In our first report we said that it was undesirable 
that an offender should be placed in the custody of the police after 
his guilt was established; but we recognize~ that. practical consider~­
tions require the maintenance of the polIce prison and lock-up In 
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remote arcas.2~ While it is not practicable to employ a prison 
officer in a police prison or lock·up which for a good deal of the 
time will ha ve no or very few prisoners, it may be practicable to 
engage part time clerks of court in some small country towns. We 
have in mind particularly married women who may have had train· 
ing in Iyping and clerical work and who arc not gainfully employed 
but may be willing to lake part time work. Such women could 
fairly quickly be trained in the work of. a clerk of the court and the 
hours al which the clerk would be in attendance at the court house 
could be limited. The clerk of the court would be required at the 
the court on court days. Wherever possible we recomme.od that a 
police olllccr should not occupy the position of clerk of court. 

5.6 Mi!icellaneous Duties. Many duties formerly undertaken 
at police stations in country areas have now been assigned to memo 
bers of Departments of the Public Scrvice, Australian and State. 
Some duties arc still undertakcn for the Department of Agriculture, 
among them the issue of bull, dairy and bee licences. Although 
th.ere may be no other agency in a small country town which can 
undertake the issue of such licences, the Police Force believes that 
country police could be relieved of some of the work if the licences 
were issued by post from a central ollice in Adelaide. We recom· 
mend that this should be done wherever possible. 

5.7 Recommendations with respect to Extraneous Duties. 

(a) We recommend that all driver testing be undertaken by 
persons other than police officers. 

(b) We recommend that the police continue to make all tests 
of vehicles wllleh legislation requires. 

(c) We recommend that civilian orderlies replace police orderlies 
in all courts. 

(d) We recommend that wherever practicable service of civil 
process be undertake" by civilian" bailiffs. 

24 Chapter 5, para. 12. 
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(e) We recommend that the police cease fa act as clerks 0/ court 
in all places in which it is possible to engage t"~ services 
of an appropriate civilian to act in slich capacity 

(f) We recommend that government departments should be 
instructed to relieve the police of the obligation to attend 
to the issue of licences wherever practicable. 

• 
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CHAPTER 3 

THE ORGANIZATION AND STRUCTURE OF mE POLICE 
FORCE 

1 Numerical Strength. We have stated earlier in this report that 
we would take into account but not enter upon a detailed discussion of 
questions of police recruitment, training and organization.2ri Thus we do 
not regard it as being within our terms of reference to comment upon 
the re-organization of the police force under which the State is to be 
divided into geographical areas each of which will be under the control 
of a Superintendent of Police and to a certain extcnt autonomous. We 
do find it material to consider police numbers. The following table 
shows the comparative strength of the police forces of the Australian 
States and Territories as at the 30th June, 1971:-

Total Police General 
Force (a) (b) PopUlation (c) 

N.S.W. .. , 7470 4640813 
Vic. · . 4945 3530735 
Old. · . 3197 I 848611 
S.A •.. 2360 1184571 
W.A. .. .. 1616 1045755 
Tas. · . .. 796 392 515 
N.T. · . . . 259 S7442 
A.C.T. .. 347 150622 

Total .. 20990 12881064 

(a) Excluding ancillary and civilian staff. 
(b) Australia Year Book, 1972, No. 58, p. 462. 
(c) Ibid p. 128. 

Police-Public 
Ratios 
1 :621 
1: 714 
1:578 
1:502 
1 :647 
1 :493 
1:338 
1:434 

,I :6,14 

According to that table South Australia ranks next after Tasmania and 
the Territories in police-public ratios. The table set out hereunder shows 
the composition of the various Australian Police Forces as at the same 
date. the percentage of the numbel' in each rank to the total number in 
the particular force being shown in brackets:-

25 Chapter I, para. 3. t, 
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The most striking difference between the South Australian Police Force 
and the forces of other States and Territories relutes to trainees and 
cadets. These arc shown to represent 16 '1% of the total South Aus­
tralian Police Force and only 2 '4% of the New South Wales Police 
Force. To some extent this accounts for the favourable police-public 
ratio in South Australia shown in the first table. In order to complete 
the picture we set out hereunder a table showing the police-public ratios 
for the Australian States and Territories for the same period, but 
excluding trainees and cadets:-

N.S.W. 
Vic. " 
Qld ... 
S.A •.. 
W.A ..... 

AC.T ... 

Total .. 

Total Police 
Force (a) 

7294 
4770 
3051 
1979 
1568 

737 
259 
347 

20005 

General 
Population 
4640813 
3530735 
1 848 611 
1184571 
1045755 

392 515 
87442 

150622 

12881064 

Ca) Excluding ancillary ami civilian staff, trainees and cadcts. 

Police-Public 
Ratios 
1 :636 
] :740 
1:606 
1:599 
1:667 
1:533 
1: 338 
1:434 

) :644 

In this last table South Australia maintains its position, but its ratio is 
nearer to that in the other States than appears when trainees and cadets 
are included in the numbers. 

1.1 OIJ[iJllIlI11. The Commissioner of 'Police and his senior 
oniccrs believe that the strength of the Police Force in South Aus­
tralia should be incr(!ased so that the police-public mlio should be 
in the region of. J to 530. The committee understands that at'.cmpts 
arC being made, particularly by the intake of adults into the Police 
Force, to increase the numbers towards that desired ratio. There 
nrc various wcts which make it particularly desirable to increase 
the strength of the Force. As the Commissioner of. .Police pointed 
Ollt in an address given by him ill 1973 it must be anticipated that 
the rate of serious crime may increase in South Australia, and in 
addition the police should be able to be in more personal touch with 
the ordinary citizen than is possible. at prasent.20 Furthermore the 

~2()"s:\"11Sb~ry. "TO-;;-Ol:;7~w's Policeman';, a paper prc:;~-nt;;d;~straJjan 
C'l'ime . PreVl!lltion Con'cction and After-Care Council 7tH biennial conference, 
1I th-18th August 1973. 
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South Australian Force has to supply police over a wide area and 
sometimes in sparsely settled places. The need .Cor specialis~s in 
certain fields becollles more urgent: as the tools 01: the profeSSIOnal 
criminal become more sophisticated. .Fol' all these reasons. an~1 
because we believe that the Police Force in South Australia .IS 
undermanned, although not seriously so, we believe that ~ecrui.t­
mcnt shouid, if possible, be increased so that the police-p.ubl~c. ratIo 
can be reduced to 1 to 530. We note that Colonel SIr Ene St. 
Johnston in his report on the Victoria Policc!!; recommended "that 
there should be one police oOker to 350 popUlation in urban areas 
and one to 1000 in rural areas", and that if. this fo.rll1uln ~vere 
applied to South Australia an even larger force would be requlI:cd. 
lr~ making this recommendation we arc mindf:ul of the fact that the~'e 
arc considerations other than population to be taken into account 111 

determining the appropriate size of a police force, One important 
consideration is the extent to which specific duties are imposed upon 
the police by legislation. The scope of polic~ work continue~ to 
grow as extra duties are jmposed upon the PolIce Force from tllne 
to time under various statutes. One instance is the duly recently 
imposed upon the police under the Commercial and Private Ag?nts 
Act, 1972, to report on applicants for Iice~lces.~S ~n~e coml11:tlee 
assumes that lhe Police Commissioner and bls commIssIoned oOlcers 
have taken into account such recent additional duties imposed upon 
the police ill making the estimate of the appropriate strength of the 
Force. 

1.2 Recommendation with respect to Numerical Strength. 

We recol/lmend that the strength of the Police Force in SOllih 
Australia should be increased so that the police-public ratio docs 
not fall beloll' 1 to 530. 

2 Recruitment and Trnining. Since 1932 it has been possible (or 
males to enter the South Australian Police Force straight from school. 
·For substantial periods it has been impossible for them to enter as adults. 
The present position is that approximately 130 each year graduate from 
three-year courseS at the Police Academy alFort Largs and in reccnt 
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yea:'s about 20 adults have been received into the Police Force, they 
havll1g undertaken a seventeen weeks' training COllrse of the Police 
Acadcm;. In 1974 the intake of adults has been increased and it is 
expected that approximately 70 adu;.' ~ will be accepted into the Police 
Force.in this and in subsequent years, thus making the proportion of 
adult mlake to cadet intake in the region of approximately 1 to 1·8 in 
place of the intake of' rceent years of about] to 6·5. 

2.1 Selection Criteria. We have been informed that those 
males selectee! as cadets must have undergone at least three years of 
secondary education. The departmental records arc searched to 
s~r~en the appli~ant, his family and associates. He is given a pre­
Iimll1ary education or intelligence test after his school record has 
been seen. If he is regarded as promising material he is called before 
? sele~tion panel for further testing in inte.lligenee and for personal 
IIltervlews and medical examination. His name is printed in the 
PO/fee GaZr.!ifr.! (0 enable any police oflker, who has any knowledge 
whleh may be relevant, to report on the potential recruit. We 
assume that sOllle regard .is pa iel, in checking the school records, to 
lhe educational achievements of the applicant. However three 
years at secondary school is today a minimal requirement and we 
have been. [old that many cadets need additional training in basic 
literacy This situation appears to be not limited to young men who 
aspire to become members of: the Police Force. We beLieve that the 
pay and conditions of employment of members of: the Police Force 
should be macle sLliYkil!l1t1y attractivl! to encourage entry from per­
sons having sunlcierlt ability to absorb the necessary training. \Ve 
d0 not regard a discm:si.on of the present rates of payor conditions 
of employment of the members of the Police .Force as coming within 
thl! scope of lhisinquiry, but it is necessary to remember that the 
PoliecForce is competing with a large variety of: employers for the 
recruitment of its cadets. 'It rightly regards good character and a 
satisfactory rceord of behaviour as essential. 'It should be in a 
position to dcmand suflicicnt: mental capacity to enable the recruit 
lo absorb ancl apply all the knowledge which he must have as a 
member of the Police l=<'orcc and to exercise a judgment appropriate 
to the situation in which his work may place him. Training for 
many careers no more demanding of intellectual capacity than is 
membership of the Police Force lUay be undertaken only by students 
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who have passed the Leaving examination. The committee believes 
that the Police Force should be able to demand and should demand 
as a minimum qualification for acceptance as a cadet the satisfactory 
completion of four years of: secondary school education and 
recommends accordingly. 

" " Recruitment o~ Adults. The rules relating to the appoint­
ment of adults are contained in Part HI of tIle regulations made 
under the Police Regulation Act, 1952-1973. A lllale applicant 
must be between the age of: 20 and 30, and a female applicant 
between the age of 21 and 30. To date no female cadets have been 
accepted. A married woman is not eligible for appointment, and a 
woman member of the Force requires the special approval of the 
COlllmissioner of Police to remain in the Force arter her marriage. 
Thc committee understands however that widows and divorced 
women will be accepted into the Force. While the difl1cuHies of 
sending a married WOlllan to a post which is geographically distant 
from the place of employment ot: her husband arc obvious, such 
dinleulties have been encountered and contained in the case of 
married women employed by the Educatioll Department as teachers, 
and it secms to the cOlllmittee that the abso'lute prohibition against 
the appointment of married women as members of. the Police Force 
is unnecessarily restrictive. We recommend the repeal of this regu­
lation.20 The regulations prescribe minimum height for applicants 
and minimum weight, expiration and inspiration which .is related to 
that height. The Commissioner has a discretion to dispense with 
compliance with such requirements. Except for ccremonial pur­
poses, the height of a policeman or a policewoman seelllS unimport­
ant, although we recognize that it .is sometimes argued that tall 
policemen are more likely to be able to control potential disturb­
ances by their physic.al presence without the use of force. We also 
recognize that greater flexibility is achieved within the Force if 
minimal standards of physique are required, as physical strength 
may be important for a policeman or policewoman who is on patrol 
on foot, even though it is unimportant for one who is working in a 
clerical position or as a specialist in a police laboratory. We accept 

27 



-
TIlE ORGANIZATlON AND STRUCTURE OF THE POLlCE FORCE 

that it is desirable for individual policemen and policewomen to 
undertake a variety of duties during the course of their careers. 
For these reasons it would seem wise for the Commissioner to retain 
his discretion to dispense with compliance with minimal physical 
standards. The regulations prescribe an intelligence test and a 
written exumination in educational subjects together with a medical 
certificate of physical fitness. 30 The candidate may be required to 
attend for personal interview bcfore selectors appointed by the 
Commissioner. Fre or she is to be judged upon personal history' 
together with personality, demeanour, initiative ancl general suit­
ability, and the selectors arc to inform the Commissioner whether 
the candidate is appropriate for appointment to the Police Force.s1 

We bcHeve thal a personal interview should be a requisite to appoint­
ment both as a police cadet and as an adult police trainee. No one 
would deny that the effectiveness of any police force must depend 
above all else, on the personal qualities of its members, and selection 
procedures should include in thcm qucstions of attitudes and motiva­
tion. Such assessment can be readily conducted by a competent 
psychologist and for this purpose we recommend the appointmen.t 
of at least one poLice psychoJogist. He should interview the appli­
eunts as part of t.he seleclion procedure. Personnel selection is one 
of the most 11l'1nly established areas of psychological practice. 
Psychological assessment of potential policc recruits wOLlld be useful 
jf: il only idenli!ied likely mist1ts who were perhaps over-authoritarian 
or intolcrant of deviance, anc! ill so doing it might avoid some of the 
embarrassment caused by over-zealous policemen who arc to be 
found in evcry force. In the long run psychologically based selec­
tion would identify those patterns of attributes which. arc found in 
succes~fLlI policemen, and hence tend to find positive criteria 
for selection as wcll [1& negative criteria for exclusion. We recom­
mcnd therefore the appointment to the Police Force of a psyeho­
Jogist, one of whose duties WOI,tel be to interview aspiring cadets 
and adult applicants. 

2.3 The Cadet S)'stem. In States other than South Australia 
adult rccruits provide the bulk of the police numbers and cadet 
training plays a comparatively minor role. *The cadet system in 

30 Reg. 18. 
31 Reg . .19. 
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force in South Australia is on the whole favoured by the senior 
commissioned officers of. the Force. 

2.3.1 Advantages. As we see it the main advantages of 
the training are as follows:-

(a) The three-year training period, interspersed as it is with 
temporary placements in police stations, provides 
sufficient lime for young men to become thoroughly 
indoctrinated in the career of thcil' choice. They 
emerge from training with a broad understanding of 
the policeman's role and with a high degree of confi­
dence in their ability to fit the rolc. 

(b) A very high level 01: physical fitness is developed over 
the three year period. 

(c) Misfits arc identificd at a stage which is carly enough 
for them to leave and start upon another career with­
out serious risk to their subsequent adjustment. 

(d) Although there is a wastage of about 20% throughout 
the course, this frequently is filled by the intake of 
older youths with !\pecial personal and acadcmic quali­
fications who arc inducted into the course about two 
fifths of the way through it, and who arc able to reach 
the required standard in a. shorter time than the 
average cadet. The wastage from the Police Force 
has been in the region of. 3 to 3} per cent per annum. 
This indicates that South Australian policemen, who 
for the main part have undertaken the cadet training, 
tend to continue in the occupation of policemen. 

2.3.2 Disadvantages. These may be summarized as 
foIIows:-

(0) Cadet training is expensive, and some part of it could 
be more appropriately and efficiently undertaken by 
the Education Department. 

(b) Although every effort is made to allow the boys to hear 
lectures from persons outside the Police Force, and 
although they meet others in certain community work 
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whicb they undertake and in sport, this f:orm of train­
ing may have n tendency to producc policemen with 
little understanding of cvcryday problems or ordinary 
people in the world outside their own. 

(el noys of 16 or 17 lllay lack the insight tbat is desirable 
before a commitmcnt to a car.::er is made. This argu­
ment may be uscd with regard .to any school leaver 
who embarks upon a carccr at that age, but what the 
cadct is learning is necessarily gearcd to life as a 
policeman, ami is not likely to fit him for othcr 
cm ployment. 

(eI) Those who graduate at ]9 arc too young to handle many 
cri~)is &itualions. 

2.3.3 AdYantagcs and Disadyantages of. Adult Training. 
In comparison with what we have said concerning cadet truin­
ing wc list thc advantages and disadvantages, as we sec thcm, 
or atiuH entry into the Force. The advantagcs arc as follows:-

(£I) The seventeen weeks training is considerably Jess 
expensivc than cadet training. 

(h) The adult ['ccl'uits have had expericnce of work outside 
the Police Force in various occupations, and this may 
give them tolcrnnce and understanding which the 
cadets may lack, 

The dis:ldvnntages which may balance the advantages are as 
follow::.:-

(a) The skills and knowledge acquired during the shorter 
period may be .insullicicnt to mcet the needs of the 
tnsk. 

(I» The retention rates of persons who come into the Police 
Force as adults is lower, and this may lead to 
instability in the Polite Force. 

2.3.4 Conclusions. The committce has not found it 
approprinle, in the exccution of (hc task set it, to inquire more 

t 
deeply into the relative mcrits of the cadet system as opposed 
to the system of adult intake, nor could it have done so with­
out considerably mOI'c expert guidance. We recommend that 
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the relative merits of the two pre-service training systems should 
be kept under review. We suggest that if a psychologist is 
attached to the PoJieeForce he be rcquired to rcsearch the 
comparative ellicacy of both mcthods of selection. He should 
be able to devise tests for cfl1ciency which will indicate the 
degrec of satisl'action given by the two classes of recruits to lhe 
PoLice Force. 

2.3.5 The Cadet Training Course. ·1 n our visit to the 
Police Academy we saw the cadets at work and were impressed 
with the facilities for work and for sport provided for them as 
well as with the quarters which thcy occupied. It would not 
bG appropriate to this report to enter into questions 01' curricu­
lum or method of training in any detail. We make only (wo 
recommendations concerning this mnller. Police instructors 
who have undertakcn a short course in instructional techniques 
give all the lectures including those on academic ancl general 
educational subjects, In some cases they arc required to give 
additional instruction in basic Ii tc racy. We sec it as an advan­
tage that some teachers should be seconded frolll the Education 
Dcpartmcnt to the Policc Academy to undertake instruction 
in the general educational subjects. In this way the more able 
cadets may bc encouraged to complete higher secondary school 
examinations. We shall return later to the question of tertiary 
education for policemen:12 Suitable cadets should be prcpared, 
while at the Police Academy, to undcrtake tertiary study. 

2.4 Crisis Inten'ention. One additional aspect of training to 
which consideration may be given on an experimental basis .is train­
ing for crisis intervention. Police, more than any other group of 
persons, arc Iikcly, in the course of their work, to be requircd to 
cleal with cases of personal crisis, These may be caused by domestic 
disputes, drug addiction, alcoholism or mental breakdown. They 
will have to deal with people who arc lost, abandoned or suicidal. 
In siluations such as these police have (l wiele discretion in the 
way they handle the immediate crisis. His necessary that the 
policeman knows that there is a crisis and what it is. He needs to 

:!2 Chapter 3, paras. 2.6.3-2.6.5. 
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understand the fundamentals of normal human development, to 
I·ccogni7.c the more obvious mental disorders, and IllUSt have ele­
menlary skills in handling distrcsscd and disturbed people in such a 
way as to alleyiatc rather than to exacerbate the distress or disturb­
ance. A course in basic or practical psychology would assist the 
policl.'JlJan raced with n crisis situation. We recommend that con­
skk'l'ation be given to the institution of a course to be run by 
p~ychiutrists, clinical psyehologbts and psychiatl'ic social workers 
nncl to be given to third year cadets and, if. it proves advantageolls, 
to become a part of in-service training. 

2.5 HI;collllllcJl(lations with rCSI)cct to Recruitment and Train~ 
ing. 

ell) We recolJlmend t/llit satisfactory cOlI/pletioN of four years 
of s('c(ll/(/(lry school educatiON should be a minimllm quali­
fication for el/roll/I(.'nl liS (I police cadet. 

Cb) We recommend that regulation 15 oj the Regulations lIlade 
III/del' the Police Rc'glllatioll Act, 1952-1973 be ol/le/w'ed 
to enable //Iarried women to ellter the Police Force. 

eG') IVe recolllmend the appoi/ltment to the Police Force of a 
psychologist olle oj whose dtlties lVolild be to interview 
a.\·/Jirillg cadets o/ld adl/lt applicants. 

(eI) lYe reCOIII/I/('//(/ that some of the instructioll given at the 
Police Academy shollld be ullc/ertokeN !Iv teaclters 
seconded from the Edllcatioll Departmellt. . 

(e) We recollllliend thut those cadets who are academically 
sllitable shollld be ellcouraged to complete higher 
.1'('('( )lIdor", sclJe,ol e:wlJIillations. 

en IV" r('co/JIl/lend that 011 Wt experimelltal basis a COllrse of 
training for crisis illten'elltioll be given to third yellr cae/ets 
ami that consideration be gil'en to making sllch a cOllrse 
a pllrl of ill-service trailling. 

2.6 Further: Training. The four types of further trailling which 
WI! consider nrc;-· 

(0) Traditional ill-sen'ice courses. Thcsc~arc run by a police 
force exclusively for its own members and include technical 
l('[lining as well as general administrative training. 
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(b) Training by other police agelldes. We instance the courses 
oITcred by the Australian Police College at Manly as well 
as the advanced training courses offered at Bramshill Police 
College in England and the F.B.I. Acadcmy in America. 

(c) Courses for Police oUered by other agencies. This might 
include a course for a Diploma oJ: Police Science olTered 
by a' College of. Advanccd Education. We have bcen 
informed that Queenslund is the only Australian State 
which providcs a course of this type but we understand that 
such courscs arc under considcration by other States. 

(d) University ([nd other courses. In some Statcs police are 
encouragcd to undertake studics for degrees or diplomas 
f:rom Universitics or Collegcs of Advanccd Education. 

2.6.1 ]n~Sen'ice Courses. The following table taken from 
the 1972 rcport of the Commissioner of Police sets out the 
numbcrs of: in-service training courses [or mcmbers of the 
Police Force and the attendance at each during 1971- J 972. 

Nature of course 
Refresher course 
"AU 
Refresher course 
"13" 
1 nstructors course 

COllrse for pro­
motion to Sergeant 
3rd Grade 
Prosecutors course 
Detectives cou rse 

Brenth analysis 
course 
Diving course 

To whom available 
Constables in third year 

of service 
Constables in seventh year 

of service 
Senior Constables 1st 

Grade or below 
Those whose promotion 

to this grade is 
imminent 

T ntending prosecutors 
Those seeking appoint­

ment as detective 

Number of courses 
anc! length of Numbers 
each course attending 

Four-each of three 
weeks.. .. .. .. 109 

Four-eneh of three 
weeks .... " .. J03 

One-·-of one week . 11 

One-of three weeks 13 
One-of three weeks J2 

Two-of. five weeks 35 

One-of three weeks 8 
Aspirants to under-water 

recovery squad One-of three weeks 12 

As appears from the table the courses were cach of. short dura­
tion; for the most part they wete presented by lecturers within 
the Force, although some iectures in the breath analysis course 
were given by a solicitor from the Crown Law Department, a 
pathologist and a mcmber of. the Chemistry Department. The 
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senior members of: the Police Department sec the need for 
improvement in in-service training. The eOllrses o(l'erecl appear 
to be of too short duration and it seems to liS that stimulus 
would be given if: more leeturers were drawn from outside the 
Force. 

2.6.2 Training by Other .'olice Agencies. Some members 
of (he South Australian Foree have attended courses at the 
;\uslralian Poliee College at Manly. These arc courses usually 
of several months duration. A number of members of: the 
FOf'ce have also attended and obtained qualiflcntions at certifi­
cate courses at the South Australian Institute of: Technology, 
particularly in fields which arc lIseful in forensic science. We 
believe that nil such additional education mllst prove beneficial 
to lhe SOLlth Australian Police Force as a whole. We believe 
lhat more active encouragement should be given to cadels Lo 
qualify while at the Police Academy or later for entry to Uni­
versity or College of: Advanced Education and to members of 
the Force to undertake tertiary education at Universities and 
Colleges of AdVanced Education . .In our first report we recom­
mended thl.! creation of a three-year: College of .Advanced Edu­
cation COllrse leading to Diploma of' COf'I'eetional Science as a 
minimum qualification for appointment to a senior position in 
lhe Correctional Service Or to permanent probation or parole 
oOker:l ;) We there mentioned subjects of which senior Correc­
tional personnel and permanent probation find parole otllcers 
should have reasonable knowledge. We do not think it n~ces­
sary to say more than that a number of: subjects to which we 
there referred could constitute part of a Diploma of Police 
Science. In addition such a diploma should require study in 
further subjects specifically designed for those undertaking the 
police diploma. We do not repeat what we have said .in our 
first report concerning the Diploma of Correctional Science but 
udd that what we said there concerning the desirability of the 
e:,tablishrncnt of a course along the line suggested for senior 
correctional personnel and permanent probation and parole 
ofllccrs applies with equal force to a course for senior police 

~3Ch(\ptcr 5, paras. 5.3 nnd 3.12(b). 
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oOicers. The diploma course which we have in mind would be 
of three years duration. Within the South Australian Police 
l:;'orce considerable work has been done in allempting to [onnu­
late a scheme [or external and internal study whieh would lend 
10 a Certificate in Police Studies and an Advanced Certificate in 
Police Studies ancl, for certain persons, a Diploma in Police 
Science. It is unnecessary for us to discuss the proposal in 
detail but we view it: with favour and believe t.hat such a ptoject 
could be undertaken lhrough a College of. Advanced Education. 

2.6.3 Secondment to Universities or Colleges of Advanced 
Education. We have already said that suitable members of 
the Police Force should be encouraged to undertake University 
training. It would be diflicult, i( not impossible, for members 
of the Force to achieve University degrees or diplomas of' 
Colleges of: Advanced Education entirely by part time study. 
Suitable applicants, who have demonstrated their ability to pass 
some subjects part time, should be given st.udy leave for speci­
fied periods of: not less than one year to enable them to under­
take full time stlldy. 

2.6.4 University Courses. While the possession of at least 
a Diploma of: Police Science should be obligatory for appoint­
ment to the highest ranks ~n the Police Force, encouragement 
should be given in any event to police oflicers with University 
degrees or diplomas from Colleges of Advanced Education. 
"his should be done by means Q.t a salary loading. 

2.6.5 Board of Studies in Police Education. With the 
expansion and diVersification of police training and (urther edu­
cation. the committee believes that there will be a need fat' a 
body to co-ordinate this area of activity. We therefore recOI\1-
mend the creation of a Board of Studies in Police Education 
und suggest that it should comprise an Assistant Commissioner, 
who would be the chairman, the two Superintendents who nrc 
responsible fo., cadet and in-service training, a representative 
o( the Education Department, a representative of the Law 
School of the University of Adelaide, a representative of: lhe 
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South Australian Jnstitute of Technology or other College of 
Advanced Education, and the .Police Psychologist t.he appoint­
ment of whom is rccoJ1llUended in paragraph 2.2 above. The 
function of the Board of Studies would be: 

(a) to encourage the development of new courses of police 
training at a College of Advanced Education or ChiC­

whcre, 

(b) to approve the Cllt'ricLl.ia and award certificates for all 
existing courses, 

(c) to determine the equivalence of qualifications awardcd 
by agcncics other than the South Australian Police 
Force which arc held by applicants to the Force or 
by serving policemen, 

(d) to rccommcnd salary loadings to be paid to policemen 
with higher academic qualifications, and, 

(r) to select police fOI' University places and other scholar­
ships. 

2.6.6 Further HCCollllllclldatiolls with rcspcct to Training. 

(a) We recolI/melld that ill-service coarses be of IOllger 
durotitm and illc/ude //lore sessions given by lectl/rers 
from outside the Police Force. 

(b) We ,.ecomlllend the creation of a three year Col/ege oj 
Ad\'{/nceti Edllcation course leading to a Dip/oma of 
lJolice Science as a minimul/I qualification for 
appoint/llC/lt as a cOlllmissioned officer in the Police 
Force. 

(c) We recOlI/l/lend that suitable II/embers of the Force 
should be gil'en stIldy leave for periods of not less 
t han one year to enable them to IIndertake full tillle 
stlldy at a Unil'erslty Or College of Adl'al/ced 
Bdl/catitm. 

(d) We recommend that salary loadings should be given to 
/Ilembers who hold University degrees or diplomas 
from Col/eges 0/ Adval/ced Edllcation, 
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(e) 'Ve recoll1lllend tlte eS{lIbltS/llllellf of (l Board of Studies 
in Police Bdlicalion. 

3 l'romotiOIl. The C'ol11ll1bsionel' of Police has criticized the slow 
rate of promotion for the police in SoUtll AusU'ulia and pointed. out thut 
it is eVl.!n slower in other Statl.!s.:l1 At present examinations al.'l.! hdd to 
determine the suitability 01' l11embel's for promotion to the ilubstalltive 
rank of Constable 1st Class, Sergeant 3rd Grade and Sergeanl 2nd 
Grade.ar. No member can sit fOl' the eXnmilltltiOil for 1st Cla~s Constable 
until he has had at .least three years continuOlls service in the Force aftel' 
his permanent appointment. There is no tiUle limit upon his eligibility 
to sit for the examination for Sergeant 3rd GI'utle or SCI'geunt 2nd 
Grade, except that these examinations arc open only to pel'sons who have 
altained a substantive rank of 1st Class 01' Senior Constable 1st Grnc.lI.!.:l11 
No member can attend an Inspectors' Training Course until he has 
served for at least 13 yea rs eontinuously,aT Thl.! appointment to the 
rank of 1st Class Constable cannot be made until after the completion 
of five years continuous service, but then it .is made automatically upon 
Lhe passing of the appropriate examination. So too a senior constable 
who passes the examination for Sergeallt 3ed Grade becomes a Senior 
Constable 1st Grade immediately upon passing (he examination, and a 
1st Class ConsLnble who has passed that examination and has served 
continuously for four years also becomes a Scnior Constable .1st Gracie. 
Appointments to the permanent position or commissioncd substantive 
rank arc made only when vacancies occur, and then assessment is 
made of personal suitability in addition to academic qualilications and 
seniority.:1H :It is believed by the senior members of the Police .Force 
that it is desirable to consider something in the nature of the United 
Kingdom Accelerated Promotions Scheme. Under thaL scheme promis· 
ing young constables are selected for a year's cour:;c at I3rnmshill 
College. Sucecssful con1pletion of: the course entitles the member to 
be promoted to the. substantive rank of Sergeant. Afler Olle year of 
".. -", . ..-",. ,~- -,><"'~'* --.-~~-.-'"'""----- ---"--. .-_-....-'"" ,,-, -=~ <"' 

:n Sali~buI'Y, "Tomorrow's Policeman', a paper presented at the Australian 
Crime Prevention Correction. and After Care Council 7th bienninl conference, 
I Ith.18th August 1973. 

3:i Reg, 48. Regulations made under the Police Regulnli()n Act, 1952.1973 
(SA). 

30 Reg. 51 (2) and (3). 
37 Reg, 51(1I)(3), 
:J~ Reg, 55. 
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snlbflll!tory service in the !'ank of Sergeant the member is entitled to 
l)romntioll to ]nspcctol" Elich year a number oJ: ollicers who have 
allcntic.:tl the COlll'..,C tlrc awtll'dcd Unive['sily places under the Bramshill 
Scholarship Schemc alid nllcnd the University lIpon full pay, We have 
rccommcl1tkd thut mcmbcrs of thc Police Force should, where it is 
appropriate, be pcrmitted to study full time at a UniVl'rsily or College 
of AdvlIlH!ed I.:tlucalion. It this l'e(:Ol11mendation is adopted it will 
be some ycar~ bdol'e lIny mcmber or the Police Force will graduate 
from a Lll1ivcr~ity, and the nUll1berli of police who will do so will ill 
any evcnt be vel'y limited, H it is accepted as appropriate that the 
Police FOJ'(;e will include among its members some who have com­
pleted tel'tinry education al tI university, this can be effected in the 
slHlrl tel'lll only by rccruiling graduates into the I."orce, Encourage­
ment could be given to selected university graduates and to experts 
in )ipedalist fields to enter the Police Force by enabling them to enter 
a<, cOll1mbsioncd ol1icers aflel' a short period of training and practical 
experience. We realize that the llull1berf senior positions available 
in the Polkc FOJ'ce arc limitcd, Some balance must be .kept between 
seniority and other qUtllifications, It may be that there should be two 
streams of entt'y into the PoJiecForec, One set being destined for 
cllmmissiOlled rank untl the other for nonoeol11Jt)is~ioned rank with 
tlw pOSl'ibilily or inlel'ochlltlge at II latcr stage. It may be, as has been 
suggested to liS, that [tn earlier retiring age for higher ranks would 
kay\.! mol'\! places opcn I'm younger men with bright ideas, We do 
not fcel (iIal wc CUll embark upon a detailed study of lhe promotional 
system bllt we .,'ccolllnh::nd that it be kept tinder review and that con­
sidcmlion be given to mcans of: recognizing oulstanding ability while 
not Oycl'ioo"ing length of serv.ice. 

L _____ _ 

3,l 

((I) 

(b) 

Recommendations with respect to .I»romotion. 

JVe re(,oll/mend that selected IIniversity gradllates (/nd experts 
ill specialist fields should be enabled to enter the Police 
Porce as commissioned officers alter a shod period of 
traillillg alld practical experience, 

We rt!cc)/lI/IIelld that the promotional system hI the Pollce 
" Force be kept IInder review (Inti that consideratiQfI be 

gil'l'Il te> means 01 recognizing oil/standing ability while 
I/ot OI'erlookillg {rllg'" 01 service, 
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4 Women 1~1I1it'(· OIfiCf)rs. On the .Ist December, 1915, Miss Kate 
Cocks and Miss Ann Ross were sworn .in as constables in the South 
AuslrnIlan Police Force. We nrc informed that these two women were 
lite first in the then British Empire to be given the fult powers ancl 
responsibilities of members of a police force, Miss Cocks had been 
employed as the first social worker with the then State Cltiltlr-::n's 
Department in South Australia, and was invited to form a branch of: 
Womell Police within I,he Force, By 1917 thet'e were five women police 
members and by 1973 there were 47, some oC whom were stationed at 
Porl Adclrticle and Elizabeth and at certain country towns, j:ive 
members were doing specialist wOI'k, one as a prosecutor, one in the 
drug squad, one in the business agents section, OIlC in the community 
n(l'airs section and one in legal and in-service training. The Principal 
of the Women Police was paid at the rate appropriate 1'01' a Scrgeant 
2nd Class, Unlit 1974 there were no uniformed women polic,.: in 
South Austrulia. Theoretically the womcn could sit (or promotional 
examinations, but because of the .Iimited usc to which they have been 
put there has been virtually no encouragelllent fOl' them to do so. 
Emphasi~ has always been placed upon the preventive duties of the 
'Nomen Police. This appears f:rom Police General Orders whieh. ['cfel' 
to the safeguarding of Ihe moral welfare of: women and children as 
a reason for the appointment: of women police,no It has now been 
decided to expand the role of women within the Police Force. An 
adult class which graduated 011 the 20th February 1974 included 
warnell in uniform, They have been posted to various ll1etl'Opolitan 
stutiolls for uniform duty on the same basis as male ofl1cers. 'It is 
intended that all positions which women can fill eOlciently will be 
open to them, Girls arc not bcing accepted as cadets. The duties 
which the women have performed in (he past have been immeasurably 
valuable to the State, It would be unfortunate iC (he acceptance of 
women as uniformed police omcers should cause any diminution in these 
5crvices, We do not sec any reasoll to believe that this will happen, 
T.here will always be 11 need for a body of. women within the force 
readily available: (or preventive and general social work. That docs 
not mean that other women cannot be usefully employed in the 
ordinary work of the Police Force, We recommend that all positions 
in the Police Force should be open to women capable of. tllling them. 
---------------------~-~.-
:10 General Order 522(2), 
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Equal opportunity for advancement predicates equality in training. This 
will be achieved only when cadet training is available to young women 
as well as to young men. We recommend that female cadets be 
accepted into the Police Academy. 

4.1 

(a) 

(b) 

Recommcndations with respcct to Womcn PI)lice Officcrs. 

We recommend that all positions in the Police Force should 
be open to \Vomen. 

We recOIll/nend that the cadet system. be enlarged to perll/it 
the training of female cadets at the Police Academy and 
that young IVa/neil should be accepted for such training 
at the same age and \Vith the same educational standard 
as is applicable to young men. 

5 Aborigine I'olice Otftcers. The Police Force generally finds 
considerable difliculty in its relations with the aboriginal population of 
South Australia. The Commissioner of Police and his commissioned 
officers recognize the desirability of. improving such relations. The 
aborigine is likely to sce the policeman as a representative of the white 
Australian and as not representing the aborigine. This situation might 
change if a sullicient number of. aborigines became and remained mem· 
bers of the Police Force. To date there have been two aborigines who 
have trained as cadets in South Australia. One left the Police Force 
after thrcc years' service; the other remains a member of the Force. It 
is probable that many aborigines would find it ditlicult to survive the 
original screening of recruits which includes a checking of the records 
of. the recruit himself. and of. members of. his family Hnd associates 
because ab0l'igines' do not always have the same choice of associates 
as is givcn usually to members of. the white popUlation. We under· 
stand that there has been no attempt to recruit applicants for the Police 
Force specifically from alllong aborigines. We appreciate that such 
an attempt would raise many problems, and might lead to questions of 
racial discrimination. Nevertheless we believe that some attention 
should be given to the question of. encouragement of suitable aborigines 
to join tbe Police Force. 

5.1 Recommcndation with restpect to Aflorigine Police Otftcers. 

We recommend thai suitable aborigines should be encouraged to 
join the Police Fro·ce. 
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6 Interchangeability of Police Officers. At present it would not be 
possib.le for police oflicers to move from one State to another and take 
~IP their employment in another police force. Nor is this possible for 
police oflicers coming to Australia from overseas. To a .limited extent 
police oflicers in South Australia have been recruited for positions in 
the Territories and in the Commonwealth Police Force. There was 
an arrangement among some of. the Australian States whereby their 
detectives worked on exchange duties for limited periods. This practice 
has fallen into disuse. Some South Australian police ollicers have 
served for periods in Cyprus without loss of seniority. We sec two 
separate jssues:-Firstly, should members of. the Police Force in one 
Australian State be able to obtain similar employment and status if. they 
move to another Australian State'? As a corollary' should that privilege 
be extended to policemen frOIll other Commonwealth countries? 
SeconciIy, should there be a temporary interchange of police oflicers 
with those from other Stales and other countries? 

6.1 l'ermanclltEmpioymcnt. While examinations for various 
ranks are undertakcn entirely within the Police Force itself each 
Australian Stale sets its own standards and is unlikely to accept 
as equally valuable the standards set by another State. This 
situation could, of c0urse, be met eithcr by requiring the person 
coming from another Police Force to sit for an additional 
examination, or by giv.ing him credit for only part of: his service 
outside the South Australial1 Force. But while there is such a 
del1rth of po&itions available for ollicGt's who may become 
qualified I'or commissioned rank there would justifiably bc con· 
sidera ble opposition to tbe intrusion of. persons from outside the 
South Australian Police Force. Where, however, there is not keen 
eompclition from within the Force for a particular position, then 
it seems to the committee that there would be considerable 
advantage in throwing the position open to persons who have had 
training and experience in other Police Forces. We recommend 
that the question of. interchangeability of police with in Australia 
upon a limited basis should be discussed with other States at the 
appropriate level. 

6.2 Temporary Exchange. The infusion of new ideas into the 
Police Force could be to some extent achieved and an antidote 
to inbreeding supplied by the freer exchange of. police oflicers, for 
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limited periods, within Australia and with countries outside Aus­
tralia. This would not raise problems of status within the Force. 
Such exchanges would be of considerable value among staff 
engagcd on various specialist tasks, but would also assist those 
whosc duties relale to ordinary crime investigation. In considcrin o 

with .which countries an exchange system should be initiated, if 
praellc~bJe, w~ would suggest that attention be paid not only to 
lhe UnIted Klllgdom, Canada and the United States but also to 
the South East Asian cOllntr.ies ancl JIong Kong. We reconullend 
that such a system of exchange be negotiated. 

6.3 i{econut1cndations with respect to Interchangeability of 
Itolice Officers. 

(a) We recommend that the qllestion of permanent inter. 
changeability of police o!Fcer.\· IVithin Australia IIpon a 
limited basis shollld be discllssed with other States at the 
appropriate level. 

(b) We ,,~!'coll1m('nd that a system of te/llporary exchange of 
police officers with other cOllntdes (/1/(/ with other States 
in A lIstmlia he negotiated. 

7 . Special Constablcs lind "cace Officcrs. The Commissioner of 
PolIce or a. Special Magistrate may appoint any person to be a special 
cons.table clther for the whole State or for a part of' the State. The 
specml constable is required to take an oath similar to that taken by 
ll1el1~bcrs of the Police Force, and while performing his duties as a 
specwl eon.stable he. ha.s. ~II the powers and immunities and is subject 
to th.e dulles and lIabllltlcs of: a member of lhe Police Force. I-lis 
appoll1tment may be suspended or determincd by the Commissioner 
an(~ he.'.nay be removed from oflice for misconduct, neglect of duty 
or lIlabllit.y to perform his duty:'O A municipal or district council may 
also appoll1t persons as constables and remove them from olllce. Such 
persons are peaCe ofliccrs within the area, and have, within the area 
an~ .any adjoining ?rea during lhe tenure of ollice, all the powers and 
pnvdegcs for the tlllle being of members of th~ Police Force. They 
take an oath (0 serve within the area. The committee understancis 

------~--."-----
010 Police Regulalion Act, 1952-1973 (S.A.), SS. 30.33. 
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that persons who act as railway detectives and as railway police are 
appointed under s. 30 (1) of the Police, Regulation Act, 1952·1973 
and that it is the practice of: variolls councils to appoint constables 
under lhe Local Government Act, 1934·1972. We believe that it is 
desirable that all appointments of special constables or cOllstables 
should be made by the Commissioner of Police or a Special Magistrate, 
and that s. ]61 of the Local Government Act, 1934·1972 should be 
amended so that the actual appointment should be by the Com­
missioner of Police upon the recommendation of the Local COlllleil. 
Further we believe that the powers of. persons appointed should be 
restricted so that they are empowered to act only in those matters for 
which their appointment is desirable. A member of the police force 
is under constant supervision and undergoes considerable training to 
fit him for the important powers and duties which are entrusted to him. 
We do not think that other persons should ordinarily be given the same 
powers or duties. It should be in the discretion of the Commissioner 
of Police or a Special Magistrate to delimit their powers and duties. 

7.1 Recommendations with respcct to Special Constablcs and 
Peace Olficers. 

(a) We recommend that all appointments of special constables 
or constables shollld be made bY' the Commissioner of 
Police or a Special Magistrate and that s. 161 of the 
Local GoVel'lll1lellt Act, 1934·1972 should be anlended 
to provide for the appoint/11ent to be lIIade by the Com· 
missioner of Police lipan the recom/llendatioll of the 
appropriate COllncil. 

(b) We reco/llmend that the powers alld duties of special 
constables and peace officers should be limited to those 
ill respect of which their appointment is reqllired. 

" Equipmcnt and Scicntific Aids. We have not regarded it as 
within the scope of our inquiry to consider the detailed technological 
and scientific needs of a modern Police Force. We take the view lhat 
the quality of police personnel is more important than the availability 
of modern equipment, but we believe that lhe overall etIectiveness of 
police work and the morale of. the Force will be lowered if appropriate 
equipment and scientific aids arc not on hand. In particular we believe 
that police communication systems, including the usc of personal radios 
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and computers, which provide rapid access to criminal records, 
description of stolen property and the like should be kept under 
constant review. 

9 Crime Statis~ics. The annual reports of the Commissioner of 
Police contain (eturns which attempt to compare the incidence of crime 
with that of the previous year. These tablcs arc compilcd from 
statistics kept by the police, and in a method which is doubtless con­
venient for their purposes. The committee understands that there has 
bcenintermiltent consultation among the Australian Police Forccs in 
an efrort to achieve a standard method of keeping criminal statistics, 
but that little, if anything, has been achieved. Accurate crime 
statistics arc an irreplaceable source of re'liable information. To some 
extent they can be judged by reference to comparable statist~cs kept 
elsewhere. It is essential therefore that, at least in Australia, there 
should be a common method of keeping crime statistics. One' of the 
functions of the new A lIstralian T nstitute of Criminology is "to give 
advice in relation to thc compilation of' statistics relating to crimc".ll 
Wc have been informed that the Institutc is working in conjunction 
with the Australian Bureau of Statistics in an attempt to establish a 
national system of uniform crimc statistics. We recoll1mend that the 
Police Force consult and co-operate with the Australian Institute of 
Criminology and with the Australian Bureau of Statistics as to the 
method of. compilation of its crime statistics. We recommend further 
that the South Australian Governmcnt should consider the establishment 
of a Bureau of Criminology or Crime Statistics and Research, similar 
to that which is functioning in New South Wales, which would assist 
with the analysis and interpretation of statistical e1ata relating to crime. 

9,1 UccoI1lmcndations with respect to Crime Statistics. 

(a) We n'C'oml1u?Ild tliat the Police 1"orc(' cOlls/ilt and co-operate 
witli rhe Allstralian Illstitlite of Criminology and with 
the Australian Bureau of Statistics as to tlie fIIethod of 
its crillle statistics. 

(b) We rCCOII/IlleIU/ lliot the SOl/th. A ustration Gove/'lll/1ellt 
consider the establishmellt of a Bureau of Crimillology or 
Crime Statistics and Research similar to that which 
ohtains in Nell' South Wales. --"-- ....... _ .... _.. . .. ~.~ ... ---..... ---.--~-----

.Jt Criminology Research Act, 1971 (Aus.), s. 6(g). 
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CHAPTER 4 

:I'OLICE D.ISCWLlNE AND COMI'LAINTS AGAINST THE 
POLICE 

1 Reporting of Complaints. Regulation 36 of the regulations 
made under the Police Regulation Act, 1952-1973 codifies the conduct 
on the part of a member of the Police Force which constitutes an 
offence against the regulations. It is suflicientIy wide to cover not only 
matters of internal discipline but also matters which may be the subject 
of complaint by members of the public. There is an obligation upon 
any member of the Force who becollles aware of the commission of an 
offence against tbe regulations to report it .. and the COlllmissioner of 
Police is obliged to have every such report investigated by a commis­
sioned ollker who, after investigation, is to report to the Commissioner 
of Police who i.n his turn may cause a charge to be laid against the 
persoll investigatecl:12 There is no procedure regUlating the making of 
a complaint by a member of. the public. The cOlllmittee believes that 
complaints by members of the public are usually made to a member 
of the Police .Force either by the aggrieved party or by a Member of 
Parliament or some other person acting on beh'all' of the aggrieved 
party. T!' such a report is made then the Commissioner of Police is 
bound to have it investigated, but it remains within his discretion to 
decide, after rcceiving a rcport, whcthcr a cha rge should be laid against 
the member whose conduct is the subject of the complaint. 

1.1. Policc Inquiry COllunitt()e, Such a committee was pro­
Yided for in lhe original regulations. Its composition has been 
strengthened by a J 973 amendment to the regulations. Uncler [hal 
amendment the committee consists 01' a Special M·agistrale 
appointed by the Governor to be Chairman, a Justice of the Peace 
appointed by the Chairman and a Commissioned Police Oflker 
appointed by the Commis~ioner 01' Police. It is provided that a 
Comlllissioned Police Ofliccr who has investigatcd a report 01' a 
suspected orrence shall not act as a member 01' the eOllllllittee 011 the 
hearing of any charge arising out of that report. Any charge to be 
investigated by the cOlllmittee is to be reduced to writing and upon 

12 Reg. 40. 
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the hearing of the charge the practice and procedure of. a court of 
summary jurisdiction on the hearing of. a complaint f.or a simple 
olIence is to be followed. The member charged is entitled to be 
represented or assisted by another member or by counsel employed 
by him. The hearings of the committee are to be in camera except 
as otherwise directed by the committee:1:\ 

1.2 Penalties. H a member is found guilty by the Police 
Inquiry Committee the penalty is for the Commissioner of. Police 
who may, with the approval of. the Chief Secretary, dismiss the 
member from the Force or may impose penalties which include 
reduction in rank, a fine, a reprimand or admonishment:H 

1.3 'Police Appeal lJoard. There is a right of appeal by a 
member 0f the Police Force against any finding of guilt against him 
by the Police Inquiry Committee and against any punishment 
inflicted on him by the Commissioner of. Police:1u There is no 
right of. appeal against a failure to find a charge proved. The 
Police Appeal Board consists of a Judge of the Local and District 
Criminal Court appointed by the Governor to be Chairman, a 
person appointed by the Commissioner, and a member of the 
Police Force elected by the Police Force:'o The Board acts in an 
advisory capacity to the Chief Secretary and may recommend that 
the appeal be dismissed or allowed and may recommend a 
variation of. penalty. The Chief Secretary's decision after receipt 
of the report is final:1i The Board may decline to hear any 
appeal which appears from the notice of: appeal to be trivial, 
frivolous or vexatious:ls The Police Appeal Board also hears 
appeals in relation to promotions. 

2 The Preliminary Inquiry. The regulations are designed primarily 
to meet the case o[ a report by one member of the Police Force of 
the commission of an offence by another member, but must also meet 
the case of. a complaint by a member of the public. In the case of: 

013 Regs. 41, 44, 46. 
41 Reg. 38 . 
.[" PQlice Regulation Act, 1952-1973 (S.A.), s. 44 .•. 
oIU Police Regulation Act, 1952-1973 (S.A.), s. 38. 
-Ii Police Regulation Act, 1952-1973 (S.A.), ss. 47-49. 
-is Police RegUlation Act, 1952-1973 (S.A.), s. 50. 
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reports from within the Force there can, as it seems to the cOIllmittee, 
be no dissatisfaction that the investigation in the first place is under­
taken by a commissioned ofllcer within the Force, and that the decision 
whether to cause a charge to be laid rests solely with the Commissioner 
of Police. However an aggrieved mcmber of the public who has made 
a complaint may be quite dissatis!1cd with an inquiry which takes place 
entirely within the Police Force, and the result of. which is not required 
to -be made known to him. If. he claims to have suffered damage as a 
result of the wrongful act of a member of the Police Force he may have 
a civil remcdy against that member. This may involve him in legal 
costs which he may be unwilling or unable to expend. There are 
offences covered by the regulations which would not give rise to a civil 
action by a member of the public but which may cause him grave 
concern and lack of confidence in the police. One .instance is the 
soliciting of. a gratuity or reward by a member of thc Force:1O There 
is no statutory obligation that the complaint of a member of the public 
be recorded, but General Orders require that the Ollicer in Charge 
of a police station shall enter full particulars of the complaint in the 
station journal and forward a report to the Divisional Ofllcer. 

2.1 The Investigation of Complaints in the United Kingdom. 
The Police Act, 1964 of the United Kingdom requires that the 
investigation of a complaint against a member of the Police Force 
shall, ~f the Secretary of State so directs, be made by an officer of 
the Police Force in another police area. After receiving the report 
of the investigation the Chief Onlcer of Police must, unless 
satisficd from the report that no criminal offence has been com­
mitted, send the report: to the Director of Public 'Prosecutions."1l 
It appoars that the administration of that Act ha~ not given com­
plete satisfaction, and that there have b(;en S(;rious delays in 
investigating wmplain!s.Ul In the absence of a direction from the 
Secretary of State it is for the Chief Ollicer of Folice to decide by 
whom; complaint shall be investigated. Prior to 1st .Tune, 1972 
investigations of most complaints against members of the Metro­
politan Police Force were under the control of the Ofllcer-in-

40 Reg. 36(33) 
GO Cf. Police Re!!ulation Act, .1952-1973 (S.A.), s. 48. 
51. Cf. Paling, "The .Police Acts Amendment Bill 1973", (1973) Crimilla[ Lall' 

Rel'icll' 282. 
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Charge of the Division to which the member belonged. On that 
date a section of. Ncw Scotland Yard .known as AlO was formed. 
by the Commissioner of the Metropolitan Police .Force, Sir Robert 
Mark. It .is under the direct supervision of the Deputy Com­
missioner to whom is delcgated (he responsibility for discipline in 
the force. It is staffed by ollicers from both criminal investigation 
and uniform dcpartmcnts. In August, 1972 its strength was 84. In 
Decembcr, 1972 the strength of. the uniform branch and the 
Criminal Investigation Division were 17525 and 3257 rc:spectivel y. 
There was a wide gulf between the Criminal 'Investigation Depart­
ment on the onc hand and the uniform branch on the other, and 
between the two there was not ordinarily !m cxehange of: ofliccrs. 
One of: the major criticisms of the invcstigation of. complaints 
prior to the formation of: the section AIO was that members of 
the Criminal Investigation Division at Scotland Yard, who tended 
to bc regarded as the elite, investigated complaints against their 
fellow mcmbers. In the circular to mcmbers of the Metropolitan 
Police Force in which hc announced the formation of A 10 and 
explained its purpose Sir Robert Mark referred to the desirability 
of some exchange between the uniform, Criminal Investigation 
Division and traflic branches "for some of those destined for 
intermediate and higher rank". The committee understands that 
serv.ice in AIO .is a prcrequisitc for promotion. ThiS section 
investigates all serious complaints including allegations of crime 
by police oflieers. In 1 ()72 members of outside forccs WCI'C callcel 
in to investigate four cuscs. Tn the 1973 Dimblcby lecture Sir 
Robert Murk, while he claimed that A 10 had been a success, 
saiel :-

"We realize, however, the procedurc has one major drawback. 
[t looks like a judgmcnt of policemcn by other policemen. 
So long as this remains the case some of you will perhaps be, 
understandably, sceptical. No one likes to accept the verdict 
of a person thought to be a judge in his OWn cause. That is 
why the Homc Onice arc trying to devise a system of outside 
review of SLlch investigations which" will have everyone's 
confidence. " 

We belkve that no such scheme has yet been introduced. 
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2.2 Recommended Scheme for South Australia. Records are 
not kept .in the South Australian :PoliceForce of the number of 
complaints made against members of the Forc~. Rccords are kept 
of the number of. charges of breaches of regulations made against 
policeI1len. During the ycar cnding 30th JUlle,. 1972 fifty-one 
members were charged with breaches of: regulatIons, but these 
included charges of negligence in the lise 0.1: departmental vehicles. 
The committee has been unable to ascertain how Illany charges 
related to conduct of a member of the Police Force in relation to 
a IllGl11ber of the public. It appears that a special section to deal 
with complaints aga inst the police is probably not justified in SOllth 
Australia. We believe that to minimize the risk of suggestion of 
bias on the part of the investigating omcer a complaint by a 
member of th~ public anainst a membcr of the Police Force should 
never be undert~kcn by'" an oOker from his division. Ordina rily it 
should be the task of a cOlllmissioned ollicer from another divi­
sion to investigate such a complaint, but there may be cases 
which should, if possible, bc investigated by someone outside the 
South Australian Police Force. We have considered the argument 
that a complaint against a member of the police force sl~ould 
always be investigated by investigating om-cers who arc mde­
pendent of the police but who should have the same powers of 
.inquiry as has the Commissioner of. Police. It is c1~ar that t~le 
COlllmissioner must have power to inquire into allegatIons of. I111S­

conduct on the part of a member of the Force, and it seems t.o 
us that he is entitled to choose a commissioned omcer from IllS 

own forcc whose capacity to mak.e the inquiry he can gaage. 
Police omcers arc accuRtomed to investigate alleged crimes and 
probably the only other pcrsons within thc State who are equ:llly 
experienced arc retired police o~lce~s. It woul? not be approprIate 
to entrust the task of inveslIgatmg allegatIons of mIsconduct. 
against police otliccrs to those who have retired thro.ugh age or 
ill health or for other reasons. Evcn if. other appropr.mte persons 
to undertake the task were to be found the committee sees no 
need in the first instance to S~)t up a double inquiry. Not only 
the interest of the public but also the interest of the mcmber of 
the Police Force has to be considered. A double inquiry might 
unduly harass members of the Police Force. sometimes on very 
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minor matters. Nor is the expense of. a double inquiry always 
juslified. When we say that in the case of some complaints it may 
be desirable in the interests of the public, the Police Force or 
the member charged that the investigation should be carried out 
by a perSOIl outside the South Australian Police Force, we have 
in mind that the assistance of a commissioned omcer from another 
Police :Force should be sought. On an occasion when there were 
rumours of. possible involvement of members of lhe Police Force 
In an incident, as a result of. which a man was drowned in the 
RiVer Torrens, the Commissioner of. Police wisely, as it seems to 
the committee, sought and oblained permission to have the death 
investigated by police of11cers from the United Kingdom. We 
have in mind that ordinarily assistance would be sought from 
among the commissioned police omcers in other Australian States 
or Territories. 

2.3 
({/) 

(b) 

(c) 

(d) 

Recommendations with r~spect to the Preliminary Inquiry. 
», e recommend that in any eve"t the persall making a 

call/plaint against a member of the Police Force be advised 
hy the Commissioner of Pol ice through a commissioned 
officer from a division other than that of the member 
(/gainst whom the cOli/plaint is lI/ade the result of the 
police inquiry into the complaint. 

We recomlllend the lIInendment of reglliation 40 (2) 0/ 
the regulatiol/s IIlIder the Police Regulatiolt Act, 1952-
1973 to reqllire that an investigatioll into an alleged 
offence by a member of the Police Force be undertaken 
by (/ commissioned OUlCf!/' frol/l a division other thall 
that of the melllber. 

We recolI//IIend that when a complaint of a serious offence 
is mar/e against a member of the Police Force the Com­
missioner of Police should be empowered to seek ant/, 
where he believes it advisable, shollld seek the services 
of a cOllllllissioned officer from another Police Force to 
make the inquiry. 

!. 

We do not recommend that complaints against members of 
the Police Force should in the first instance be investigated 
by persons other than Police Officers. 
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3 The Charge. The committee believes that a person complaining 
about the conduct of a member of the »olice l"'orce should be entitled, 
if. the Commissioner of Police fails to cause a charge to be laid, himself 
to lay a charge and forwar(' it to the Secretary of the Police Inquiry 
Committee, and that if this is done the :Police Inquiry COl11mittee should 
procecd to hear the charge in the same manner as .it would hear a 
charge which the Commissioner of Police caused to be laid. .Howeyer 
thc Police Inquiry Committee should have the power, similar to that 
of the Police Appeal Board, of declining to hear any charge which 
appears on the face of it to be trivial, frivolous or v~xatious. If the 
charge appears on the face of it to be appropriate for hearing the Secre­
tary to the Committee should inform the Commissioner of Police who 
should then be obliged to forward to the Secretary copies of all statl'.­
ments taken during the course of his investigation. Copies of sueh state­
ments should be made available to the complainant, and the Secretary to 
the Committee should be empowered, through an investigating oOker 
who is not a member of Ule Police Force, to interview and take addi­
tional statements from the persons from whom statements have already 
been taken and any other memuer or members of the Police Force who, 
in the opinion of the Secretary, may be able to assist the Committee on 
the hearing of the charge. Copies of: all such additional statements 
should be made available to the complainant [lnd the member 
charged. If the charge is laid by an individual he should be entitled 
to be rcpresented by counsel. to prosecute the charge. If he is unable 
to afford counsel fces l1e should be .Iegally assisted. The committee 
believes that .it is preferable that th~ prosecution be not conducted by 
a member of. the Police Force, and thinks it desirable that where the 
eharge is laid by the Commissioner of Police he should be represcnted 
by counsc1 from the Crown Law Depa rtment or by outside counsel. 
If the charge is .laid by the Commissioner of Police then the com­
plainant should be supplied Witll a copy of the trnnscript nnd of the 
report of the Committee. The Committee should have the same 
diseretion as to costs as has a court of summary jurisdiction on the 
hearing of a complaint for a simple offence. 

3.1 Recommendations with respect to the Chllrge. 

(a) We recommend that a member of the public who com­
plains of the conduct of a member of the Police Force 
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s/lould be (,/liltled to lay a charge under regl/lation 4l (1) 
of the regula lion.\' I/wde limIer tfle Police Regulatio/l Act, 
] 952-1973 if the COli/missioner of Police declines to do so, 

(b) We reCOil/mend thai the Police IlIql/ir), Comlllittee shol/ld 
be I!lIIpolI'erl!d to refuse 10 he(/!' (/ny charge which appears 
0/1 its face to he trivial. frivolous O/' vexatious, 

(c) We recommend Ih(/t where a charge is laid by a /lwi/iber 
of t/ie pl/hlic the Secretary to the Committee and the 
lIlember of the pl/blic be supplied with copies of all slate­
/IIents taken dl/ring the course oj the police investigatiolls. 
lIl/ll tha( the Secretary be empowered to tllke additiollal 
sta{ellli'nts through (Ill illvestigating ofJicer and be reqllired 
to supply copies of slich statemelits to the cOlllplainall{ 
lIIlll 10 t/le member charged, 

(d) We recommend that WI il/dividl/al Ic!ying l/ c/llIrc:e be 
entitled to he 'represellted hy cOl//lsel, ' 

(e) We recommend that if the COli/missioner of Police lays 
a charge he shol/ld be represented by cOllnsel from the 
Crow/1 Lall' Department or by olltside collnsel, 

(f) We reco/llmend that where a charge is lald by the COI/l­
missioller of Police followillg a cOl/lplainl by (/ member 
of Ihe public, sllch person be slIppfied IVilh a cop)' of 
{he tronscript (/n(/ Ille reporl of the Committee of Inquiry, 

(g) We recommend t!lal the COII/millee hm'l! {/ discretion to 
award costs, 

" Ap~lcal. If tIll"! charge is laid by the complainant ancl is dismissed 
he should have the same right of appeal against titc dismissal of the 
chargc tiS is given to the mcmbcr of the Police Forcc against a finding 
that thc charge has bcen proved, The committee believes that the 
PoHc,e Appeal, Board iii appropriatc to dCclde questions of promotion, 
but, lIlapprop,nate ~o hea~ ,an appeal against a decision on a charge 
agal~st a pollcc oilleer anSlIlg out of. a complaint by a me'nber of: the 
public, Two out oC the three members of thc"Board arc members of 
the Police ':orce, and ~n these circumstances a member of the public 
would be likely to beheve that the appeal was being determined by 
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inLel'e~tcd persons, We recommend that the Chairman of the Boord 
should sit alon(; to dellmninc any appeal against the disniissal of a 
charge or thc finding that a charge is provc-d, There should be 1I 

lIbCl'dion to Ol'der costs to be paid to or again:;t the complninant, 

".1 Itcllall~' and Appcal Against Itcnalt~'. The comlllitlce can 
see no rca son to Interfere with the present situalion whereby 
penally for any proved charge is in the discretion of the Commis­
sioner of' Police, und the mcmber penali:l.ccl has a right of appelll 
to the Board, The complainant has no interest in the penalty, 
lind should not be allowed to take any part in the determination 
or the penalty, 

".2 Rccolllll1cndations with r,eSllcct til Al1llcal. 
(1I) We I'l'co/l/l/leml rhClt the cOlllp/(/iI1l1l1{ should ill/I'e (/ right 

of ClPI'eul aguinst Ihe dismissal of his charge agotllsi (/ 
me/n/J('/' of the Police Porce, 

(h) We re(,oll 1111 eml IIiat Ihe C//(/il'lII£1/1 of the Police Appelll 
BOllrd shoultl sil alo/le 10 /iell/, (1/1 ufJ(>eal lIgail1.\l Ihe 
dislIlis.lII/ of a c!i(/rge or lIn' linding thaI ({ cliurge is 
[J/'()\'I!d. . 

(c) WI! recol/I//lel/d Ihat the Clwir/1lal/ 11'/1{'1/ silting alolle (/lill 
{lie Board when silling tugetlie/' shollid IUII'(' a di.l'cr('tiol1 
to (mlL'r CoslS, 

(d) We reCOllllllel/(1 /10 chunge i/1 Ihe present pl'Ovt'sio/ls relaling 
to (7('/1I1IIY and u(>[!elll (/gainst pel/lIlty. 

5 COll1pCnmltioll. If the complainant has slifTered damage 01' hurt 
for which he ollght to be compensated there would in some cases be 
"" advantage in having an amount of compensation assessed by the 
Police Inquiry Committee, The complainant should be permitted to 
elcet whether to have the amOlll11 so assessed or to rely upon a claim 
for damages in a civil action, I.f he elects to have compensalion fixed 
by the Committee both he and tlH~ member of thc Police Force ordered 
to pay th\! compensation should have a right of appeal [0 the Chairman 
of the Police Appeal Board. 
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5.1 Recommendations with respect to Compensation. 

(a) We recommend that I he Policc Inquiry Comlllillee will, if 
the complail/ant so elects, assess any compensation 
which the complainant ollght to rPN'il'e alld d!.'fc/'Il/inc 
how and by wholll it is 10 be paid. 

(b) We I'eco/llI/U!nd that there be a right of appeal from (IllY 

eletel'l/lina/ion (.~' /0 compensation, sl/ch appeal (0 be to 
the Cfwirllla/1 of Ih(' Police Appeal Board. 
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))OWERS OF SEARCH AND SEIZURE 

1. TIle Problems. The right of the individual to go about his 
lawJ'ul business unmolested by policemen or anyone else, and to .limit 
lhe right oj: entry to his home 0r business premises to those to whom 
he expressly or impliedly authorizes admission, is on(' which is deeply 
enshrined in most communities. That right has to be balanced against 
lhe right of the general public to be protected [rolll lhe dangerous or 
unlawful acts 01: the individual. The achievement oj' the proper balance 
is a task which should always be under consideration by the legislature.r,~ 
In some countrics, for example in England, the tendency has been to 
place ~o l,;gh a value on the rights of the individual as to .limit greatly 
the 11g~1t of: entry to premises by Jaw enforcement omcers. In South 
Australia the lendency has been the reverse. Comparatively little COlll­

plaint has been made here concerning the use of the wiele powers of. 
entry into private premises given to the police and to others by various 
statutes. The proper conclusion may be that the powers haY<:', generally 
speaking, been used with discretion and with consideration for the rights 
of: the individual. His possible hOWGver that the rights or entry have 
been so long a part of: our stawte .law that citizens: in general, recognize 
no other system. 

2 The Power to Stop, Search nnd Detui.... Apart from statute the 
police have no power to stop a vehicle, to search it; to detain it or to 
stop a person, search him or detain him, unless for the purpose of arrest. 
There is however statutory power to do all these things. The power 
was (irst given to the police in South Australia by the Police Act, 1844.(;3 
The power is now contained in s. 68 of the Police O;;ences Act, 1953-
1973, which has as its basis s. 66 of the Metropolitan )10:1co Act, 1839 
(Eng). Section 68 reads:-

"(1) Any member of the police force may do any or all o~ the 
following things, namely, stop, search and detain-

«(I) any vehicle in or upon which there :is reasonable cause to 
suspect that there arc U':>, stolen g,oods; 

5!! See generally, American Law Institute, Model Code of Pre-A rraiglllllellt 
Procedure, Telllalive Draft No.3 (1970), Telllalive Draft No.4 (1971). 

G3 Sec. x: 
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(b) any person who i" reasonably suspected of having or con­
veying in any manner, any stolen goods. 

(2) In this section 'stolen goods' includes goods obtained by 
the commission of' any felony or misdemeanour." 

The power of the police to stop, search and detain a vehicle or a 
person without arrcsting that person is limiled to the conditions set out 
in that section. In relation to the vehicle there must be reasonable 
cause to suspect that there arc stolen goods as defined in the section. In 
relation to the person there must be a reasonable suspicion that he 
has or is e()nveying stolen goods. The power given by s. 68 is intended 
to be exercised in circull1stances which may not justify an arrest. A 
bank robber who is being pursued may be seen to throw the proceeds 
of his robbery into the back 01\ an unoccupied vehicle and to run off in 
another direction. If someone, who may not be connected with the 
robbery, subsequently gets into the vehide and drivcs it away, he has 
no cause for complaint or cause of action if he is stopped by a 
member 01' the policc force and if his vehicle is searched and detained. 
Similarfy if a shoplifter, suspecting that he is about to be apprehended, 
slips the article which he has takcn into the shopping bag of an innocent 
bystander that bystander has no redress if he is subsequently detained 
while his shopping bag is searched. Section 6S therefore gives to the 
Police Force immunity from actions which might otherwise lie at the 
suit of persons '.'I'ho are innocent of involvement in any crime. 

2.1 Extent 0" I'ower. The desc\'iption o\' the goods which 
attract the opGration of the section hi, in our view, too narrow. 
.In n memorandum to the Chief ')12cretary, which has been forwarded 
to the cornmiLtec for its consideration, the I' o J'l'il er Commissioner of 
Polic~ drew attention to the fact that s. 68 did not enable police 
ollicers to search persons reasonably suspected of carrying or 
possessing any of the articles mentioned in s. 15 of the Act, and, 
there being no common law or statutory power enabling police 
oOicers to sea rch persons who had not been arrested, the powers 
of the police to investigate offences against s. 15 were circum­
scribed. By that section the carrying of any offensive weapon, 
deleterious drug or article of disguise, th~ custody or possession 
of any implement of house breaking, or the possession of any 
prescribed drug, if the carrying, custody or possession is withOllt 
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lawful excuse, constitutes an oO:ence. The committee believes 
that ·the power to stop, search and detain should continue to be 
limited to cases of reasonabl.c suspicion. but that the power should 
be extended beyond the power to search for stolen goods. We 
agree that it should be extended to caseS where there is reasonable 
cause to suspect that a person is carrying articles which he is for­
bidden by law to carry. These include the articles proscribed by 
s. 15 of the Act. We draw attention to the comprehensive natu rc 
of things which may be classed as ofl'ensive weapons"1 or articles 
of disguise and recolllmend that the Act should carefully delilllit 
what may be included under these heads. We believe that the 
power could properly be extended to anything used r,' intended to 
be used in the commission of nn indictable offence. We believe 
that the necessity for a reasonable suspicion that the article has 
been so used or is intended to be so used shOUld give sulllcient 
protection against a rbitrary and unwa rrantcd interference with the 
right of the citizen to proceed about his busint!ss without police 
surveillance. 

2.1.1 Length o~· Deteniinn. Section 68 is si lent as to the 
length o[t.ime for 'which eithr;:r a vehicle or a person coming 
within the purview of the section can properly be detained. 
The committee believes that there should be a time limit arter 
which either the vehiele or the person detained should be 
released f.rom detention unless an order to the contrary is 
obtained from a special magistrate, We recommend that if 
it is desired to extend the detention pursuant to s. 68 for 
longer than two hours application should be made to a special 
magistrate who should be empowered to order that the deten­
tion be extended for a further period not exceeding twelve 
hOllrs. If no sLich application is made or if the application 
is macle and refused, },.\1e vehicle or the person. as the caSe may 
be, should be released at the expiry of two hours. Tn the case 
of a vehicle which is likely to be required for coronial inquiry 
or as an exhibit in legal proceedings the special magistratc 
shoLild be empowered to make un order that it be held pent!­
ing sLich inquiry or \ega I proceedings. In the case of a 

'-,1 Considin!! v. Kirkpatrick [1971'1 S.A.S.R. 73; R. v. nil),i£' [1973] 3 All E.R. 
1l51. 
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person who is not arrested within the time fixed by the special 
magistrate he should be released. Goods seized from any 
person should be returned to him when he is released unless 
the special magistmte orders that they be retained by the 
police for further investigation or for use as exhibits in any 
coronial inquiry or court proceedings. 

2.2 Hccolllmcndations with respcct to the-Power to Stop, 
Search and lJetain. 

(a) We recolllmend that the pOlVers contained in s. 68 of tlie 
Police Ofjences Act, 1953-1973 be extended to cases 
where there is a. reasonable suspicion that a person: is 
carrying without lawful excllse allY of the articles 
proscribed by s. 15 of the Act and to cases where there i.l' 
a reasollable slIspicion that allY vehicle contains 01' (lilY 
person has or is conveying allY thing used or intew/ed to 
be IIsed ill the COli/mission of an inc/ictable oOellce. 

(b) We recolI/lI/end that s. J 5 be (/Inended to inelude a 
delill/itation of what may be classed as an ojjensive 
weapon or all article of disguise. 

(c) We reco/lllI/end that the detention pursuant to s. 68 shall 
lIot exceed 111'0 hOllrs IIllless a longer period is CllIthori';.er/ 
hy a special magistrate. 

(d) We recoJll/llellc! that goods seiz.ed frolll WI)' person: he 
refilmed to hilll IIpon his release IInless otherwise ordered 
hy (/ special lIlagistrate. 

3 Search Warrants. Thc~"police have no greater right to enter and 
search premises without a warrant than has a private citizen. At 
common law the only exception to the declaration of Lord Coke "that 
the hous.e of everyone is to him as his castle ~"i1d fortress",5u was that 
whel'einformntion was bid before a magistrate on oath showing 
reasonable ground for believing that stolen goods were in a house. the 
mngistrate could grant a search warrant (luthorizing a constable to 
enter the house and seize the goods. G6 The informant was required 

t\ 

~1~ISeJ/lIlY/le's C(/se (1604) 5 Co. Rep. 91a; 77 E.R. 194,195. 
;jO It/ltick v. CarringtOIl (1765) 2 Wils. 275, 291; 95 E.R. 807, 817; Chic 

FashiollS (West Wah-s) Ud. v. JOlles [1968.1 2 Q.B. 299, 308. 
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to make a complaint on oath in order to found the granting of n 
search warrant. The common .Iaw right to grant a search warrant has 
been confirmed and extended by statute. In South Australia the first 
statutory provision was contained in the Police Act 1863 which 
authorized the issue by a justice of the peace of a warrant to search 
for goods of a specific kind reasonably suspected of having been taken 
or stolen and prescribed penalties which might be imposed upon 
persons found to be unlawfully in the possession of such goods.u7 

3.1 The General Search Warrant. .In 1913 the South 
Australian' l>arliament, by the Police Act Further Amendment 
Act, gave to the Commissioner of Police the power to illSUC general 
search warrants to such members of the Police Force as he 
thought fit. Each such warrant was to remain in force for six 
months or for such shorter period as was specified therein. The 
member of the Police Force named .in the warrant was em powered 
at any time in the day or night wi~h such assistants as he thought 
necessary to break into and search any house, building, premises 
or place where he had reasonable cause to suspect that any stolen 
goods were, and to break open and search any cupboards, 
drawers, chests, trunks, boxes, packages or other things .in which 
hc had reasonable cause to suspect that any stolen goods might 
be found. The term "stolen goods" included goods obtained by 
any felony or misdemeanour.5s During the debate on the Bill 
tbe following reas~ns were advanced in support of the decision 
to grant the police a general power of search:-

(a) The police needed absolute power to search in order to 
lessen the incidence of crime which was increasing; in 
particular the crime of burglary was rife; the pubIic was 
alarmed, and needed protection against this crime; 

(/1) Before a justice of the peace issued a search warrant he 
had to be satisfied on reasonable grounds of the 
existence of a suspicion, and it was difficult for the 
police to discharge this onus; 

(c) Frequently stolen goods were so treated as to make 
identification difficult, or stolen goods were disposed of 

r,. Sec. 75. 
:;~ Sec. 3. 

" 

before a warrant to search could be obtained. 
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In the debate the Chief Secretary claimed that the police had 
arrestcd 6875 persons for 10960 ofTences committed in the year 
ended 30th June, 1913. If this disclosed an accurate clear-up rate 
then the clear-up rate in 19[3 compared more than favourably 
with any modern clear-up rate of offences.~o 

3.1.1 Extension 01' Itowers. By the Police Act A mel~d­
ment Act of 1921 the power to be given by genei'll! search 
warrant was expanded to include the power to seD,rch premises 
in which the person holding the warrant had reasonable 
cause to suspect that any felony or misdemeanour had been 
recently commilled or was about to be committed, 01' in 
which there was anything which might afl'ord evidence as Lo 
the commission of any felony or misdemeanOlfr, or in which 
there was anything whieh might be intended (0 be used for 
the purposes of committing any' felony or misdemeanour. 
The Attorney-General, in moving the second reading of Lhe 
1921 Bill, claimed that: the enlarged powers of search were 
ncceSSH ry in order to enable the police to enter suspected 
premises and search for instruments which might be relevant 
as evidence of the commission of the crime of attempting to 
procure abortion. By this means charges might be made in 
cases in which hitherto there was a lack of suflkicnt evidcm:e 
to support them.oo 

3.2 Thea-resent Position. Section 67 of the Police OITe11ces 
Act. P)53-1973 repeats the provisions as to general seareh 
Wtll'l'ants which have been in force in SouLh Australia since the 
19?-1 amendment to the Police Act. Section 6Y of the Act gives 
to. !llembers of: lhe Police Force powers of entry upon and s~ll'ch 
of till vessels in any harbour, port, clock, river or creek, and the 
pq,wer to take measures for providing against fire anti accident, 
and for preserving peace and good order and preventing or detect­
ing the commission of offences on board vessels. Powers to stop 
and detain a vessel, to search and inspect. and to seize are given 
by s. 70 to any member of the Police Force in charge of a 
polic'e station or holding a rank not lower than sergeant. \~here he 

:;\1 HOll~e of Assembly, 26 AlIgll~t 1913, H(//ls{/-;'~I 256~9, 277-9,-289-294. 
no "Iouse of Asscmbly, 15 November 1921, lIa/ls{/rd 1344-5. 
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has reasoli<!.hle cause to suspect that any olIence has been or is 
about to be cOlllmirled on board any vessel in any harbour, port, 
dock. river or creek 01' where any person who has cOlllmitted an 
ofIence or against wl11)m any wa rrant has been issued by any 
justice is on board any vessel. Section 318 of the Criminal Law 
Consolidation Act, 1935-1972 conta ins provisions empowering the 
police to search certain premises for stolen goods. 

3.2.1 Earlier Itrovisions. Tn the earlier Police Acts there 
were provisions relating to entry of premises in certuin 
specific cases. These included power to obtain a judicial 
warrant to search a house used for pn,stitution where there 
was reasonable suspicion that a ma Ie person was living 
wholly or in part on the earnings of a prostitute;Ol power to 
enter licensed prem ises upon the request of: the occu pier of 
those premises and without warrnnt to apprehend certain 
persons;!l2 power to enter a lodging house to a pprehenci 
certain persons. lI:! The miscellaneous powers of search upon 
warrant do not: appear in the Police Ofl'ences Act,1953-1973. 
The Police rely upon the generdl scnrch warrant for all pur­
poses of: search and seizure. 

3.3 The Situation in Other Places. By authorizing the general 
search warrant South Australian legislation has granted to it.s 
Police Force a complete discretion as to entry of premises and 
seizure of goods. provided that the police oflicer executing the 
'warrant has reasonable cause to suspect that one of the conditions 
bid down in s. (}7 exists. This is comparable with the power 
given to a customs oflicer under the Customs Act. 1901-1971 
(AUS.),n1 The warrant given under that Act authorizes the 
ellstoms ofliccr to search any premises and tn seizc any forfeited 
goods or goods which he has reasonable grounds to believe are for­
feited. Tn one respect the customs oflicer's powers are wider than 
thosc of a South Australian policeman who has a general search 
warrant in that he 5') not required to havc rease'nable groundS to 

Hl Police Act, J 936 (s.A.). s. 57. 
02 Police Act, 1936 (S.A.), s 64. 
11:\ Police Act, 1936 (5.A.), s. 140. 
.1[ Sec. 199 and schcdule iV. 
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sllspect tbe existence of forfeited goods in tbe premises before he 
makes his entry. The Commonwealth Police can act only upon 
a judicial warrant. Section 10 of the Crimes Act, 1914-1973 
(ALIs.) provides:-

"If a Justice of the Peace is satisfied by information on oal h 
that t1wre is reasonable ground for suspecting that there is in 
any house, vessel, or place-

(0) anything with respect to which any offence aga;l1st any 
.Iaw of: the Commonwealth or of a Territory has been, 
oris suspected on reasonable grounds to have beell, 
cOl11m itled; 

(b) anything as to which there are reasonable grounds for 
believing that it will afford evidence as to the com­
mission of any such offence; Or 

(c) anything as to which there is l'easonablc ground for 
believing that .it is intended to be used for the pu rpose 
ot: committing any such offence; 

he may grant a search warrant authorizing any constable 
named therein, with such assistance as he thinks necessary, to 
enter at any time any house, vessel, or p]ace named or described 
in the wa rrant, if necessa ry by force, and to seize any such 
thing which he may find .in the house, vessel, or place." 

In most States olher than South Australia the search warrant 
must be obtained judicially.nu In Tasmania the search warrant 
must be issued by a Justice of the Peace, with the exception of a 
warrant; to enter and search premises wherever a police onIcer 
has reasonable grounds (or be.lieving that stolen goods arc on the 
premises, which wa rrant must be issued by the Commissioner of 
Police.oo 

3.4 Criti(IIIC. The prohlem is one of balancing tbe right of. the 
individual to resist and to prevent .invasion of his premises, the 
breaking into and disturbance of his personal property and its 

.. _."",,~ · ___ ...... _T_.-...~ ____ .. _._ 

O~ Cf. Crimes Ad, 1900 eN.S.W.), 5S. 354, 3.';5, 357:' Crimes Act, 1958 (Vi~~~ 
SS. 464-6. 477; Qllcen~l[lnd Crimin.11 Code, s. 679; Western Australian Criminal 
Code, ~. 711. 

00 Police OO'cnccs Act. 1935-1971 er[ls.), ~S. 59, 60. 
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seizure with the attendant inconvenience, discomfort and distress 
which may be caused to him and to members of: his family, against 
the requirement that the police shall not be impeded .in the 
execution ot their duty to solve crime and to bring criminal 
of Tenders to justice. The committee has no doubt that the power 
to issue a search warrant should not be limited to a power to 
search in relation to particular offences. In England where the 
power is limited to a search for stolen goods and a search in 
relation to certain statutory offences, there is no power to issue n. 
sea rch wa rrant even in rel(;tion to the suspected crime of murder.oT 

It may be argued that the issue of a search warrant should be 
limited to the case where there .is reason to suspect that evidence 
as to the commission of a serious offence would be revealed by 
such search. The committee has considered whether the power 
to issue a search warrant should be limited to a search in l'e1ation 
to an indictable offence, but has decided that such an artificial 
limitation is not desirable and that the discretion to issue a search 
warrant should not be limited to any particular classes of on:cnce. 
The advantage to the police in the general search warrant lies in 
the fact that it enables the ho1c\er, without any formality or delay. 
to enter and search premises in respect of wlJich he has rensonablc 
cause to suspect that Olii:; l)r more of the conditions Ia!d Jown in 
s. 67 exisls, and the further fact that the suspicion need not relate 
to any particular offence or offences. Nor is he required lo testify 
to his suspicion. The necessity to obtain a judicial warrant, should 
not unduly delay the entry into the suspected premises; btlt the 
warrant is obtainable only upon proof upon oath of a reasonable 
sllspicion that the search will supply evidence in relation to a 
particular offence. The advantage to the public in requiring a 
judicial warrant is apparent. It is a check upon an unwatranted 
intrusion into or interference with premises, and in appropriate 
cases the warrant is subject to rev.iew by a superior court. We 
therefore recommend that s. 67 of the Police Offences Act, 1953-
1973 should be repealed and that .it should be replaced by a 
section similar to s. 10 of the. Crimes Act, 1914-1973 (Aus.); but 
because the person granting the search warrant has to exercise a 
discretion, and because that discretion requires some knowledge 

roT n. Challi v. JO/ll!.\· [1970) 1 Q.B. 693, 705. 
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of: Ihe legal implications of: the search warrant and of. the 
authority to issue it, we recommend that the warrant should be 
issued upon the authority of a spi;cial magistrate and .l10t of: a 
justice of the peace, except in caSes where a special mugistrate 
cannot be found to hear the application. We do not mean by 
this that any application after court hours should be heard by a 
justice or the peace, We believe that this and other recommenda­
lions which we make in this report require that a special 
magistrate shall be made available to hear applications at all times, 
and tha t, if ou I' recommenda tions arc im plemented. magistra tes 
will have to be so rostered that one is on call .in the metropolitan 
area at all hours. As however there arc no resident special 
mngistrntes in cities or towns outside the metropolitan area it 
would Oil many occa8ions be impracticable to obtain a search 
warnlnt from a magistrate olltside that area. Tn places outside 
the ciiY area the issue of search warrant~ would necessarily have 
to be entrustcd to justices or the peace. 

3.5 Immunity in Cascs of Urgcncy. There may be some cases 
in which there is an urgent need to enter and search property to 
!lvert possible danger to the life or safety oj' some person or 
pcrsons, or the likelihood of the destruction of property which 
affords cvidcnce of the cOllllllission of a crime. Any nwmber of the 
Pol icc Force who establishes that in making: an entry, search or 
seizure he acted upon n reasonable belief that such circumstances 
existed and that it wus impracticable for him to obtain a scarch 
warmnt should be given legislativc immunity against any 
prnscculion or civil action, to the extent that such prosecution or 
civil action rests llj)on the fdlurc of the police onkcl' to obtain 
a. sl~lIrch WlIl'f'a1lt. 

3.6 The Judidal Warrant. The information placed before thc 
1l111gistmte or justice of the peace Illust inva riably be given 011 

nalh. Tn SOll1e places il must be in writing, in others there is no 
necessity for writhlg, It appears desirable thal there should be 
some writtcn record either by the swearing of an allidavit or by 
thc taking of a transcript of what is sait!. as the information. 
together with thc warrant. forms the record of: the proceeding 
heforc the justice. If the validity of the warrant is later impeached 
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then it is necessary for there to be some record of: rhe basis upon 
which the warrant was issued. The ofTence in respect of: which 
the warrant is sought should be specified in the information and 
the warrant should refer to a particular ofTence and authorize 
seiZllre by reference to that ofTence.OH The name of: the of Tender 
may be unknown, and need not be specified in the information 
or in the warrant. A judicial warrant may be quashed by a 
Sli perior court on va rious grounds incJl~d ing r:raud, jurisd iet iom.ll 
error or error of. law apparent on the lace of the record, It .IS 

unnecessary for uS in this report to discuss the grounds u~)on 
which or the methods by which, judicial warrants can be set aSide. 
It ;s 'sunkient to point out that such a power docs exist in 
appropriate circumstances. 

3.7 
(0) 

(b) 

(c) 

(d) 

(e) 

Rcmnnnendations with rcf,J)cct to Scarch Warrants. 
We recolI/lI/end thai s. 67 of Ihe Police O/Jellces Act, 

1953-1973 be repealed alld Ihal Ihere Ile substituted for 
it a provision sill/ilor to thai cOlltailled ill S. 10 of the 

Crimes Act, 1914-1973 (AilS.). 

We recommelld that a judicial warrallt should be gl'lllltecl 
by (I special /l/agistrate except in localities where there is 
at the time of the applicatioll for the II'W'f'[l//t 110 

magistl'llte, when a jllstice of lite peace 1/1(/), hear (he 
application. 

We recommend that there be no limitations as to tlte type 
of offellce ill respect of which a search \\'{/f'rtJ/l1 /1/(/)' be 

issued. 

We recommend Ihat police officers shollld he granled 
legislative illlllllmit)' o[1aillsl prosecutiol/ or civil actioll 
where they elller, sr.-tlrclt or seize. aclillg Oil a reasollable 
slispicioll as to IhI! urgelll lIeed to pl'Otect (/ persoll or 
persolls O/' to preserve property ill clrCIII/IS/allces ill which 
it is illlpracticahle to ohtain a search lI'armn!. 

We recommelld that the illformation 011 (lath to fOlllld tlltl 

sellrch warrallt shollld he IlIkell ill writillg liS {/ pel'll/Cillelll 
record of the bllsis for the iSSlle of the warrant. 

I1"Cf. R. v. Tille If , e.", ptlrle Newloll (1969) 14 F.L.R. 101, 112. 

65 

" 

. ; 



.--

POWERS 011 SEARCH AND SEIZURE 

4 Stututory I'rovisions .'or Search mul Seizure. We have referred to 
the pOwers to enter upon private property given to the police and 
others hy various statutes, We set forth in schedule 3 to this report 
a list of: scctioOls in various South Australian statutes all of which give 
power to police omcers or to other people to search premises, ships 
and vehicles and in some cases to (h::tain persons and to seize articles. 
The list may not be exhaustive. For the most part the provisions 
authorize police oflicers and .inspeetors appointed under various Acts 
to enter premises for the purpo:)e of enforcing regulatory statutes. No 
warrant or other specific authority, except such as .is provided in the 
Act, is required, although in some cases a reasonable belief: in the 
existence of. a state of affairs for which the entry is authorized is a 
prerequisite to a valid entry. Tn many of these statutes the purpose 
of the inspection is to police statutory prOVisions which in some way 
relate to public health or public safety. The justification for the 
invasion ()f private property therefore is that it isin the general public 
interest, and that for that reason the right of the individual is abrogated 
in favour of the rights of: all citizens. It is anomalous that many of 
the powers of: entry, search and seizure contained in the statutes .listed 
in the schedule may be exercised by ofllcials without any authority 
other than thc:ir oOke, whereas a police ofllcer may not .lawfully enter 
private prcmlses, search for evidence of a murder or seize a murder 
wenpon without the authority of a search warrant. The powers of 
search and seizure given in the various statutes should be examined. 
We recommend thilt in general ther<- should be no power of entry 
search or seizure without a judicial warrant but that officials should be 
given the like immunity to that to be afforded to police officers if they 
act without a warrant in circumstances which they reasonably believe 
necessitate urgent search or seizure for the protection of life or 
community health or property. 

4." Recmnmendatinns with respect to Stututnry Provisions for 
Senrch Itnd Seizure. 

(lI) We recommend that the powers of eflfry, search and 
seiZllre contained in the statlltes set forth in schedule 3 
be examined with a view to substituting for an absolute 
right of entry, search and seizure 'Jothe requirement that (I 

judicial warrant be first obtained for sllch purposes or 
any of them. 
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(b) We recommend that where there mllY be danger to perSUII, 
community hea/th or property, consideratioll be given to 
providing legislalive imlllunity to allY person entering, 
searching, or seizillg property purs!I{//11 to the provisiolls 
of {IllY statute without first obtainillg a w{/f'l'lllll, provided 
that slich person had a reasonable belief as to llie necessity 
(or ill/mediate actiull. 

5 Search and Seizurclncidentlll til Arrest. In chapter 8 of this 
report we deal with powers of arrest. The possession· of i\ warrant 
rOt' the arrest of. a person entitles the holder of the warrant to follow 
the person onto private property and, jf it be necessary, to break into 
lhat property .for the purpose of making the arrest.GO In some circum­
stances a person intending to make an arrest of. another may follow 
lhat other onto private property although -no warrant f:or arrest has 
been issued,7o and may seize articles found on him,7i We now consider 
to what extent a police oflker who arrests a person on private premises 
and who .is not in posseSSion of a search warrant relating to those 
premises should be entitled to search them. If he .is enti(lcd to search 
should he be permitted to seize articles found in the search which 
Illay be relevant to an offence other than the offence for which the 
arrest was made? Should he be entitled to search for accomplices? 
We have recommended that the power to search premises should 
ordinarily be restricted to those premises in respect of. which a search 
warrant has been issued.72 If there were no Hmitation upon the 
powers of searching premises upon which a person was urrested the 
necessity to obtain a search warrant might be avoided in some cases, 
and the arrest of a person upon privat.e premises might lead to a 
fishing excursion on the part of the polic\~.73 On the other hand the 
committee believes that the police. should ha.velimited power to search, 
without warrant. premises upon which a person has been lawfully 
arrested. They should have the power to search the premises for 
accomplices; if this power were -denied to them they might be in danger 
of: attack from such persons, and material evidence might be destroyed 

,~ ~.---,-- -."--.-,~-- •. - .• -~.-•• <.-.• -.-.. ~~ •. -.~ .. ,",.--
Imposter, CrowII T..lIJli (3rd cd.) (t809), 319·321. 
70 Cf. Dillllll V. Brere/oll [1960] S.A.S.R. 101. 
'i1 Chapter 8, para. 6.1. 
72 Chapter 5, para. 3.7(1/), 
73 Cr. Chime/ v. California (1969) 395 U.S. 752. 
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b~ ~uch p~rsons. They should have the power to search the area 
~lt.hll1 t~elm~edi.ate co~trol of the person arrested and -to seize any 
drtlcles Il~ plal~ VIew which they have reasonable grounds to suspect 
may provIde eVIdence releva.nt to the commission of any offence. This 
~ower of search and seizure would not replace the power contained 
111 a search w~rrant which entitles the holder to ransack the premises. 
We have conSidered whether the power should be limited to accidental 
or unexpected findingH but believe that such a restriction is inadvisable. 
It, would :aise dif"!lcultics of interpr':!tation. For example is the discovery 
?t a.n artlcl~ aCCidental or unexpected where a police ot1icer has some 
~nkl~n~, ,,:llIch do~s not amount to a reasonable sllspicion, that 
II1Cfllllll1atll1? matenal may be found in plain view on the p~emises? If 
the answe: IS no, then the limitation of the right of seizure to articles 
foun? aCCidentally or unexpectedly may be too restrictive. We have 
conSidered further whether the power should be limited to seizin a 

~ro.per.ty which .is in the process of. destruction. 7(i We believe that thi; 
limitatIOn also IS too restrictive. If articles are seized which do not 
rela~e to the otTen~e for wl~ich the arrest was made they should be 
retame.d by th.e police only If an order to that effect is obtained from 
a special n~aglstrate. who should have power to order their detention 
for a ~peclfied peno~. Any person claiming to be entitled to the 
possession of such articles should be entitled to be heard in opposition 
to such an order. 

5.1 Recommendations with respect to Search and Seizure 
Incidental to Arrest. 

(a) We rec~mll/end that the police should be empowered ill 
ar,.e~·tll1g a persall to search the premises upon which 
he IS arrested for accomplices. 

(b) We recoil/mend that the police should have the power to 
search the area within the immediate control of the person 
arrested and to seize any articles in plain view which they 
have reasonable groullds to suspect may provide evidence 
relevant to the Call/mission of allY offence. 

.-.---~~-- ------,----"--
7·.1 Cf. Coolidge v. Nell' f/rl/llps!tire (1971) 403 U.S. 443. 
7G Cf. Vale v. Louisiana (1970) 399 U.S. 30. 
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(c ) We recommend that articles so seized which do not relate 
to the particular offence with which the arrested person 
is charged should be retained by the police for such 
time as is authorized under the order of a special 
magistrate, and that any person claiming to be entitled 
to the possession of such articles should have the right 
to oppose the making of such order. 

6 Accidental Findings. The committee has considered a repre­
sentation that when a police officer lawfully enters any premises under 
a search warrant he should then be empowered to seize any articles 
therein which he finds accidentally and suspects, on reasonable grounds, 
may be material as evidence in any charge laid or to be laid against 
any person, and to retain sllch articles for the purpose of any 
investigation and prosecution until its conclusion. In general we 
believe that a search warrant should be a warrant to enter and to search 
for and seize articles which are material to the investigation into a. 
particular offence. If, in the course of a search so authorized, articles 
are seen in plain view which do not relate to the presumed offence in 
respect of which the search warrant was granted, but which the police 
officer suspects, on reasonable grounds, are material evidence of an 
offence committed by any person, the committee is of the opinion that 
he should be entitled to seize such articles but should be required to 
seek forthwith from the special magistrate who issued the search 

. warrant, or, if he is not available, from some other magistrate, an 
order that the articles be retained for the purpose and the time above­
mentioned; that the magistrate should be empowered to make such an 
order; and that any. person laying claim to the articles or any of 
them should be entitled to be heard on an objection to the making of 
sllch order. ' 

6.1 Recommendations with respect to Accidental Findings. 

(a) We recommend that a police officer who law!.Aly enters 
premises under a search warrant be entitled 10 seize any 
articles in plain view which do not relate to the offence 
in respect of which the warrant was issued but which 
he believes on reasonable grounds are material evidence 
Cl/ an offence committed by any person. 
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(b) We recommend that such articles may be lawfully retained 
by the police pending the investigation or prosecution of 
a charge for such an offence if a special magistrate so 
orders. 

(c) We r~commend that any person claiming to be lawfully 
entitled to any of such articles should be entitled to be 
heard in opposition to such order. 

7. Compensation for Damage. The powers of search and seizure 
glv~n by search warrants necessarily contain powers which may cause 
senous daIpage to property. The suspicion to found a warrant may 
be reasonable, but the search may reveal no evidence of an offence 
~Ithough destruction of or damage to property may have ensued. It 
]s probably rarely that a search by police results in destruction of or 
damage to property. Where this does happen and no evidence of an 
offence is found, or the suspected offender is not convicted of an 
offence, or the property destroyed or damaged belongs to a person 
other than the suspected offender, the person who has suffered the 
loss should be entitled to be compensated out of treasury funds.76 

7.1 Recl)mmendation with respect to Compensation for 
Damage. 

We recommend that where a search authorized by warrant results 
in destruction of or damage to property and no evidence 0.1 an 
offence is found, or the suspected offender is not convicted ;f an 
offence, or the property destroyed or damaged belongs to a person 
other than a suspected offender, the person who has suffered the 
loss should be entitled to be compensaMd out of treasury funds. 

92~~f.f. Defence Force DisCiplinary Code (1973 Report of Workillg Party), s. 
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CHAPTER 6 

THE DETENTION AND INTERROGATION OF SUSPECTS 

1 The Questioning of Witnesses and Suspects. One of the major 
tasks of the police in investigating crime is to question those who niay 
have knowledge of the facts giving rise to the commission of the crime 
and the circumstances in which it was committed. Included among 
such persons are necessarily those who are or may be suspecb!d of 
having committed the crime in question. In order that crime may be 
readily solved it is desirable that the police will have an opportunity 
of questioning all who can give information which may be relevant. 
On the other hand it has long been a tradition of British law that there 
should be no compUlsion upon a person to incriminat~ himself. We 
shall discuss later in this report what is sometimes referred to as the 
right to silence.77 If the police arrive upon the scene of a crime 
shortly after its commission a full inquiry may necessitate questioning 
all persons in the vicinity; for example if some one is stabbed in the bar 
of an hotel the police will probably wish -to question all who were or 
appear to have been in the bar at the relevant time. If they are 
investigating a crime discovered some time after its commission, for 
example where a stabbed body is found in an unoccupied house 
apparently some days after the stabbing ,took place, they may have to 
make door to door inquiries. Whatever the circumstances the time 
usually arrives when it is desired to question more thoroughly some 
one from whom the police seek information. That person may be and 
often is a suspect. 

1.1 At a Police Station. Many persons are requested to 
accompany police officers to a police station for the purpose of 
assisting the police in inquiries. Many of those persons are 
probably permitted to leave the police statio.n after they have made 
statements. Many of them however remain at the police station 
for hours and are then arrested. The police have no power to 
detain a person unless he has been arrested. There seems no doubt 
that many persons must remain at police Stations for long periods 
prior to arrest ,~ither because they do not know that they could 
leave if they wish, or because they fear that any expression of 

77 Chapter 7. 
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inte?tio~ to lea.ve will precipitate an arrest which they hope to 
aVOId. The police have to rely upon the co-operation either actual 
or assumed of the person thus detained. The practice of detaining 
perso?s for th~ purpose of questioning them and testing the 
vera~lty ~f thelf answers has been the subject of concern and 
consld~ratlOn over many years. The English Royal Commission 
?n PolIce Power~ and Pr?cedure (1928-1929) referred to a practice 
m. the Met~opohtan Pohce Force of holding a suspect in serious 
cnmes, partIcularly murder, while he is questioned as to his move­
ments and subsequently the truth of his answers is tested. The 
report said:-

"In. this Force it is said to be of long stand ing and to have 
received the recognition, perhaps more tacit than explicit, of 
the courts. In the notable -<;ase of murder of Voisin7s the 
period of detention prior to arrest and charging .lasted as long 
as four days." 

The report of the commission included the following recOIll. 
mendations:-

(a) That it is a principle inherent in the English law that no 
pers?n shall be deprived of his liberty except by a 
magistrate or court; 

(b) That detention as referred to above is in conflict with 
this principle; 

(c) That detention as a separate procedure is an undesirable 
and unnecessary system which is liable to serious abuse 
an? lays the police open to the charge of exceeding their 
stnct powers; 

(d) That there was no need to stop the practice whereby a 
suspect .after being questioned by the police agrees 
voluntarIly to come to or stay at the station while his 
story is being verified; 

(e) That where the police after questioning a suspect are 
reluctant to release him at once they should ask h' 
wh~the~ he is willing to stay voluntarily at the stati~~ 
until hiS statements have been verified, that as soon as 

78 A Frenchman convicted of murder in England in 19·18:-·······_··· .. ·_· __ ·········_·········· 
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he expresses a wish to leave {hey should either let him go 
or arrest him and adopt the procedure of the formal 
charge. 

In England the position remains, as it does in South Australia, 
that there is no formal power to detain without arrest, and that 
the police do continue to rely upon the assumed consent of . !the 
person to what is in fact an actual detention. In many cases it 
must be obvious that the person being questioned, or whose story is 
being verified. would not rema.in if he believed he had a free 
choice to stay or to go. 

1.2 The Position of the Courts in relation to Detention for 
InterrogatioJ\ In Voisin's case the length of detention does not 
seem to have been argued as a ground for rejecting evidence when 
Voisin was charged with murder.'ill In Victoria the FuJI Court 
held that the detention of a mall for 50 hours prior to arresting 
him and taking him before a magistrate was unlawful and con­
stituted .improper conduct on the part of the police. Nevertheless 
the court did not interfere with the disl:retion of the trial judge 
who admitted in evidence confessional statements made during the 
course of such detention.so The question whether a ch'U action 
for false imprisonment during the time of his unlawful detention 
was available to the appellant was not before the court, and such 
an action would have been or little benefit to ,1 man convicted of 
murder. To say therefore tllat the courts tacitly approve the 
detention of persons without authority is, as it seems to us, to 
confuse the function of the courts. In the court before which a 
person is charged with a crime the question of his detention "is 
material only if objection is raised to the admission of evidence 
obtained as a result of that detention. In chapter 7 we deal with 
questions of admissibility of illegally obtained evidence. In so 
far as the court at present has a discretion to reject illegally 
obtained evidence it does have to consider the question of the 
legality of detention if that question is raised. The argument that 
a person, who does not leave an interview room at police head­
quarters or demand to be allowed ,to leave, is consenting to remain 

70 R. v. Voisill [19(8) 1 KB. 531. 
so R. v. Ballllcr [1970] V.R. 240. 
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seems to the committee to be specious, and we believe that the 
police should not be required to rely upon such an argument to 
support the detention of a person for questioning. The police 
should not be forced into a position of reliance upon subterfuge 
or deceit in order to ensure the presence of persons whom they 
reasonably wish to interview concerning a suspected crime. 

2 ~ower~ o! Detention. The committee believes that the police, 
when mvestIgatmg serious crimes, should have the power to require any 
person who, they reasonably believe, can assist them in their inquiries, 
to accompany them to a police station and to remain for a reasonable 
time to enable the police to put questions relative to the inquiry and 
to pheck answers. For this purpose the police should be given power to 
cOl:~vey any such person to the police station and to detain him for a 
pe.dod not exceeding two hours. If at the expiry of the two hours 
they .wi~h to. detain him at the police station for the purpose of 
quesnomng hIm further or of verifying his statement, they should be 
required so to infoml him, and to inform him at the same time that 
he: is fre~ to leave unless an order is made by a spedal magistrate 
empowermg the police to detain himJor a further period to be specified 
by ~h~ magistrate. . If the person qu\!stioned then expresses his 
unwtllmgness to remam at the police station he should either be released 
or brought forthwith before a magistrate to whom application should 
~ made for an order pemlitting the detention of ,the person, for such 
tllne as tl.:e m,,_~istrate thinks fit, to enable further inquiries to be made. 
The ll~aglstrate ~hould be informed as to the reason for the requested 
detention, and, If the suggested detainee thinks fit, the reason for his 
refusal to remain. There may be occasions when the police do not need 
the presence of the person at the police station but believe that their 
inquiries would be impeded jf he were free to have access to certain 
otIwr persons and places. The magistrate should be empowered to 
ma~e an ~.rder that the detainee be released upon bail to return to the 
pol~ce statwn f?~ further questioning either at a stated time or upon 
notl(.:e, on condition that he resides in a particular place and does not 
~pproach Icertain persons or go to certain places. The magistrate, 
ID the event of .making an order for detention, should be able to give 
leav(~ to the police to apply for an order for an extension of the deten­
tion and to the detainee to apply for an order releasing him at a time 
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earlier than that specified by the magistrate. Such detention should 
not be regarded as an arrest. One of the matters which has concerned 
the committee is the questioning of suspects hours after they have been 
in fad detained at a police station. If the detention is to be a lengthy 
one the magistrate should have power to make an order that there be 
no further questioning of the detainee until he had had an opportunity 
of proper rest and refreshment, and to order tIle place at which such 
rest and refreshment was to be taken. A detainee should, at all 
times, be entitled to have his solicitor present, and should be so 
informed before he is detained. He should be entitled to be repre­
sented by a solicitor or counsel on any application to a magistrate in 
relation to the continuation of detention. 

2.1 Use of Force. A police officer should be entitled to use 
such force as is reasonably necessary for the purpose of conveying 
to a police station a person who is reasonably required for 
questioning in relation to a suspected crime and of detaining him 
at the police station for such period of detention as is legally 

permitted. 

2.2 Dangerous Materials. If a member of tht": Police Force 
believes, on reasonable grounds .. that his safety, thle safety of the 
person detained or the safety of others requires it, he should be 
entitled to search the person detained for any dangerous materials, 
and ,to confiscate any such materials including weapons. 

2.3 Recommendations with respect to Powers of Detention. 

(a) We recommend that a police officer should be entitled to 
require a person whom he reasonably wishes to question 
concerning a suspected crime to accompany him ~o a 
police station and for that purpose to use sllch force as 
is reasonably necessary. 

(b) We recommend that a person may be lawfully detained for 
questioning at a police station for a period not exceedillg 

two hours. 
(c) We recommend that a person so detained may, in 

appropriate circumstances, be searched for dangerous 
materials including weapons and that any such dangerolls 
materials fOllnd upon him lIlay be confiscated. 

7S 



THE DETENTION AND INTERROGATION OF SUSPECTS 

(d) We recommend that detention of a person for questioning 
jar a period exceeding two hours may be ordered by a 
special magistrate who may determine the length of 
such further detention and where the person is to be 
detained, or who may release the person on bail to attend 
for flirt her questioning, and who may order that further 
questioning be conditional upon prior rest and refresh­
ment being made available for the detainee. 

(e) We recOl1ll1lend that detention for questioning shall /lot be 
regarded as an arrest of the persall so detained. 

(f) We recommend that a persall detained for questioning shall 
be entitled to have his solicitor present at all times and 
to be represented by solicitor or counsel all any 
application to a magistrate in relation. to detention. 

3 Identification of Suspects. Where a sllspect has been unknown 
to an intended witness prior to the episode out of which a charge is 
likely to arise, .it would be extremely dangerous for a court to rely 
upon evidence of identit1cation based upon an identification by the 
witness in a courtroom or any identification under circumstances which 
suggest to ,the witness the likely person to be identified. Wherever an 
accused person is identified by a witness to whom he was unknown 
prior to the incident out of which the charge arises, a jury must be 
warned of. the dangers inherent in relying upon such .identification.s1 
There are two ways in which the police normally seek to check the 
identification of a suspect, namely by having the witness pemse a 
number of photographs and select, if he can, the photograpil of the 
suspected person, or by having thle witness pick the suspect from a 
number of persons viewed in an identification parade. 

3.1 Photographs. The police are empowered to take photo­
graphs of all persons in lawful custody upon a charge of com­
mitting any offence,s2 According to the Police General Orders 
offici[t\ photographs are taken of alI persons charged with f.elony 

< .... ---,""-~.--""".------- "---

. s~ Even, ~lIch a warning may he .insufficient protection against wrongful con­
viction. .for a recent case, Virag, sec Tile Economist, 13 April 1974, at 
f!age 25. Another case, Dougllerty, is also referred to there. Sec further Wil­
liams, Tire Proof of Gllill (2nd cd.) 99-116, esp. at 103-107. 

S~ Police Offl!nces Act, 1953-1973 (S,A,), s. 81(4). 
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or serious misdemeanours.s3 Such photographs remain in the 
custody of the police, and aw kept in loose leaf binders which afe 
available to be shown to intended witnesses for the purpose of 
identification. We disCllSS later in this report the propriety of 
police action in taking and retaining photographs of a person who 
is not subsequently convicted of any offence.soI 

3.l.1 Use at Trial. Sometimes the fact that an accused 
persoll has been identified from a photograph may become 
material evidence .in a tri''ll, and concern has been expressed 
as to whether a jury, the members of which are not ordinarily 
to be informed whether the accused has a record of con­
victions or not, may draw an inference adverse to the accused 
from the fact that the police were in possession of his photo­
graph. It has been stlggested to us that the police should 
have, in addition to its photographs of persons wbo have 
been charged and those who have been convicted, an equal 
number of photographs, taken in .identical surroundings and 
circumstances, of persons who have not been so charged or 
convicted. The witness should then be asked to .Iook at all 
the photographs, and in the witness box should merely give 
evidence of: having identified a particular photograph. The 
committee does not sce any advantage in this method. 
It seems to us that the mere fact that the witness 
has identified an accused person from a photograph is not 
of itself admissible evidence. If, owing to the course of the 
trial it becomes admissible, jt .is for the trial judge to decide 
whether any, and if. so, what warning should be given to the 
jury against drawing any inference from the fact that a photo­
graph of the accused was in the possession of the police.85 

If he chooses to give such a warning the jury wi11 doubtless 
be told that they should have no interest in how the police 
came to have in their possession a photograph of the accllsed. 
Even if the suggestion of having photographs of other persons 
were implemented and the jury were told this, they mayor 
may not draw the conclusion that the photogl'aph of the 

&~ General Order 580. 
S,I Chapter 9, para. 2.1.3. 
Su Cf. R. v. Goode [19701 S.A.S.R. 69, 79-80. 
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accused which was identified by the witness happened to be a 
photograph of a person previously convicted. There is a 
further objection to the proposal. It would probably be 
comparatively simple to obtain photographs or police officers 
in civilian clothes, but the majority of other persons would 
have strong objection to being photographed for the purpose 
suggested. 

3.2 The Identification PH'\'l.~de ("!inJ.l-up"). The identification 
by photograph is most useful when Ule police arc seeking a lead 
to the identity of the person to be questioned and possibly 
charged with the offence. The line-up procedure is most useful 
where the police have brought a suspect to the police station for 
questioning or have arrested a suspect and wish to check the 
identity of the SliSpect with witnesses to the crime. 

3.2.1 Police Directions. These directions arc contained in 
General Order 569. They may be summarized as follows:-

(a) the identification must be carried out fairly tlllder the 
supervision of a senior member of the Police Force; 

(b) the slispect must !Je placed among not less than seven 
persons who shall not include police officers, and 
who shall, if possible, be of similar age, height, 
appearance and position in life as the suspect; 

(c) the suspect should be invited to stand wlwt'e he 
pleases and not allotted a position; 

(d) he should be asked if he has any objection to any of 
the arrangements made; 

(e) witnesses must not be allowed to see the suspect or 
the persons with whom he is placed before being 
lined up for identification and must not be given any 
verbal or written description of the suspect; 

(I) witnesses should be introduced one by one, and i( they 
see a person who is the subject of the inquiry they 
should place their hand on that person; 
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(g) witnesses must not be permitted to communicate with 
each other in any way after the persons are lined 
up for identification; 

(h) police should not hold communication with any 
witness; 

(i) no person who has seen the suspect in position 'should 
be permitted to leave the place uiltiI all witnesses 
have attended the line-up; 

(j) unauthorized persons must not be present or within 
view when witnesses arc endeavouring to identify a 

. suspected person; 

(k) the name, address and occupation of each person in 
the line-up must be supplied to tho omcer in charge 
of the police station and must be entered in the 
station journal; 

(I) photographs of persons under arrest or detained under 
suspicion should not be shown to persons who are 
asked to in!>pect with a view to identification. 

3.2.2 Sllg;~cstcd I'rocedllrcs. The committee has con­
sidered suggestions for the conduct of identification parades 
contained in a model reglllation.86 Most of the procedures 
there suggested arc alrc'ady contained in General Order 569. 
We comment upon som~ additional requirements set forth ill 
the model rcgulation;-

(a) Recollll/lelU/ation that all body movelllents, gestllres or 
verba! statements thai may be necessary shall be done 
at olle time only by each person participating ill tlte 
line-lip and shall he repealed only at the express 
rt!qlli!st of Ihe Idt!llli[yiflg wilfless. As far as we arc 
aware it has hot been the practice to require persons 
taking part in identification parades ill this State to 
move, gesture or speak. The committee can sec no 
value in permitting Illovement or gest.ure as an aid 
to illentification. There Illay be occasions where a 

-8-0 -R-ea-d-,-"-Le-\-vY-c-rs-' 1-\t·I.:T;:'ps:Constil~tional Necessit}' or A;;;Tdable Extrava­
gance?" (1969-70) 17 (llIil'eroSit." of Califomii/ lit Los A IIgtJ/es l.aw l~cl'icll' 363, 
388-393. 
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witness believes that he can identify the voice of a 
suspect. The likelihood of mistakes in identification 
by voice is a matter upon which a jury would have 
to be warned if the fact of such identification became 
admissible in evidence against an accused person, 
just as it must be warned concerning the dangers 
inherent in visual identification of a person not we]) 
known to the identifying witness. If the persons 
taking part in the identification parade ar~ to be 
requested to speak then each person should be asked 
to say, in turn, the same words and if the identifying 
witness asks for the words to be repeated they should 
be spoken again by each person in turn. 

(b) Recommendation that prior to· viewing: a line-up an 
identifying witness shall be required to give a 
description of the person or persons to be identified, 
and such description shall be written down and a 
copy of the same shall be made available to the 
accused. We recommend the adoption of this pro­
vision. The ;.Iccused should have every -reasonable 
opportunity of challenging his identification by a 
";itness. . 

(c) Recommendation that a visual recording of the conduct 
of the line-up for identification procedure shall be 
made by means of a moving picture, camera or a 
still photograph and the s{(me should be made 
available to the accused or his counsel. We have 
given serious consideration to this suggestion. H 
the photographic record were sufficiently good it 
would either confirm or disaffirm the fact that the 
police arranged in the 'line-up persons of similar 
age, height and appearance, but it would, we think, 
be unfair to the p(;rsons who have taken part in the 
line-up. .It seems to us that it is 110t an imposition 
on him to ask an ordinary citizen to take part in an 
identification parade, but many persons who might 
be wi1ling to do this wol!ld be most unwilling if a 
permanent record were kept. It might appear to 
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them that at a later date they might be mistakenly 
regarded as having been suspected of a serious crime. 
We believe that police in South Australia do not 
have undue difliculty in persuading people to take 
part in a line-up. It would be unfortunate if this 
position were reversed. Provided that the pro­
cedures laid down in General Order 569 are followed 
there should be no injustice to an accused person 
arising out of an identification parade. 

3.2.3 Presence of Solicitor or Counsel. In one decision of 
the Supreme Court of the United States the majority were of 
the opinion that the accused's counsel shou.1d be present at 
any identification parade.8i We do not see the advantage of 
having a solicitor or counsel present. If it were as a check 
against police abuse of power in the conduct of identification 
paradet/, then this does not seem to us to be the role of the 
accused's solicitor or counsel. If there were reason to fear 
abuse of power it would be preferable to require that 
identification parades be held in the presence of an independent 
person, such as a magistrate. The accused's solicitor or counsel 
should not be put .into the position of a witness either for or 
against the police in a matter in which his client is implicated. 
The presence of an independent person at an identification 
parade might be a protection to the police against any charge 
of impropriety in the conduct of the parade, but the corn: 
mittee has received no submission to this effect and has no 
concluded view on the matter. 

3.3 Recommendations with respect to Identification of 
Suspects. 

(a) We do not recommend that police be required to produce 
to any person seeking to identify a sllspect photographs 
other than those properly kept in police records. 

(b) We recommend that persons taking part in an identification 
parade be not asked to make any bodily movement or 
gesture. 

87 Ullited States v. Wade (1966) 388 U.S. 218, 
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(C) We recommend that if the identifying witness wishes to 
hear the persons taking part in an identification parade 
speak as all aid to identification, all such persons be 
requested to speak, in tum, the same words, and if the 
witness wishes the words to be repeated each such person 
be asked to repeat them ill tum. 

(d) We recommend that prior to viewing an identification parade 
a witness he requested to give a description of the person 
to be identified and that such description be written down 
alld a copy supplied to an accllsed person. 

(e) We recoil/mend that no visual recording be made of an 
identification parade. 

(j) We do not recol1lll/end that the accused's solicitor be 
present at an identification parade. 

4 The "Holding" Charge. We have recommended that the police 
should have power to seek an Grder for detention of a person suspected 
of a crime.88 One reason for this recommendation is that the police 
should not have to resort to deception in order to gain an opportunity 
of questioning persons or of checking facts. Because they have not 
such a power, it has become notorious that police in British countries 
arrest a person on a minor charge, and seek a remand of that person 
without bail while investigations are in fact proceeding concerning a 
major crime. The police may have sufficient evidence to justify charg­
ing a person with anyone of a number of lesser offences; for example 
having insufficient lawful means of support;SO loitering in a public place 
and failing to give a satisfactory reason for so 10itering;OO being on any 
premises without lawful excuse.Ol In the view of the committee this 
practice is to be deprecated. If there is evidence fit to charge him 
with the minor ofIence and he is so charged, then the charge should 
be proceeded with forthwith, subject to the availability of a court to 
hear it and subject to any application by the accused for a remand. 
The recommendation which we have made concerning the right to detain 

58 Chapter 6, para. 2. 
SI) Police Offences Act, 1953-1973 (S.A.), s. 10. 
00 Police Offences Act, 1953-1973 (S.A.), s. 18. 
01 Police Offences Act, 1953-1973 (S.A.), s. 17. 
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should, to some extent, obviate the value of the "holding" charge. In'_ 
any event we believe that if this practice has been .used .in the past by 
the South Australian Police Force it should be dlscontmued, and we 
recommend accordingly. 

4.1 Reconunendation with respect to the "Holding" Charge. 

We recommend that the police should not charge a person with 
olle offellce alld seek a remand without bail ill order to gain time 
to proceed with inqlliries into (ll/otiter offence. 

S The Place o~ Interrogation of Suspects. We have referred to the 
importance of interrogation by the police of suspects and other persons 
who may have knowledge material to a crime.02 We have referred 
also to the necessity at times to detain suspects for long periods of time 
while further inquiries are made by the police or while statements 
made by the suspect are checked.03 During the course of our inquiry 
we have inspected interview rooms at police headquarters. These are 
small, and bare of any furnishing with the exception of a table and two 
or thr.ee chairs. A person left alone in such a room for long periods 
may well experience feelings of claustrophobia. The committee is 
not able to judge whether such an experience will be likely to make 
him more amenable to answer questions subsequently put to him by 
the police of11cers investigating the matter. What is our concern is 
that any answers to questions shall be given voluntarily, and that the 
person ques~ioned slH~1I not be prevailed upon by fear or f~r any other 
reason to make admissions which arc untrue. The committee feels a . 
disquiet about the questioning of a perso.n wh~ has been hel~ i~ a 
small interview room for a long period of tIme prIor to the queshonmg. 
It has recommended that where the police wish to detain a person 
without arrest for a period of more than two hours, the magistrate who 
considers the application shall order where a person is to be detain~d.114 
We have in mind that the magistrate will consider, among other tlllngs, 
whether the detainee should remain in an interview room or in a place 
where he may have more space and more amenities, and more 
opportunity to occupy himself during the period of his enforced wait. 
In our first report we have recommended, as a matter of high priority, 

L 

02 Chapter 6, para. 1. 
03 Chapter 6, para. 2. 
01 Chapter 6, para. 2.3 (d). 
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that a pre-trial detention centre should be built which should be 
secure but should have a degree .:'f freedom of movement and amenity 
appropriate to an unconvicted defendant as opposed to a convicted 
offender.Gu If any person is required to be detained for an extended 
period of time while further inquiries are made by the police then 
some part of such a pre-trial detention centre may well be an 
appropriate place in which to detain him. We believe that a suspected 
person should not be detained for a long period in a small interview 
room before interrogation. 

5.1 Recommendation with respect to the Place of Interrogation 
of Suspects. ' 

We recommend that a suspected persOIl should 1/ot be detained 
in a small illterview room for a long period before interrogation. 

6 .Intel'rogation Uefore a Magistrate. We have considered whether 
interrogation .of a suspected or accused person shpuld take place 
before a magistrate. There appears to be no agitation in this State 
for the replacement of the present system of interrogation by police 
omcers by such a system which exists in some countries. If such a 
scheme wercin operation what was said before a magistrate nlight be 
wholly inadmissible,uu Alternatively everything said in the presence of 
the magistrate might be admissible, but no other statements made by 
the accused person be admissible. In the further alternative state­
Il1~nts made in the absence of a magistrate might be admissible equally 
With statements made in his presence. The committee has not con­
sidered any such scheme in any detail but has found no reason to 
recommend the introduction of such a scheme. 

6.1. Recommendation with respect to Interrogation Before a 
Magistrate. 

We do not recommend that interrob~ation of a suspect or accllsed 
perSOll should take place before a magistrate. 

7 Confessions. Statements made by a suspected person' or by an 
accused person may be material in securing a conviction either 
because they are confessional in nature or because, although the 
accused person denies the crime, the statements which he has made are 

(1G Chapter 5, paras. 13.9 and 13.10. 
\)0 Cf. Evidence Act, 1872 (India). 
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demonstrably false. The advantage to the community in convicting 
the guilty will be outweighed if it is gained at the price of accepting in 
evidence statements which are made in circumstances in which the 
person is frightened because he is under duress or believes that he is 
under duress, or where he makes the statement in order to. obtain 
some supposed advantage to himself. At common law a confessional 
statement made out of court could not be admitted in evidence against 
a person at his trial for the crime to wJdch it related, unless it were 
shown to have been voluntarily made. A statement is not voluntary 
jf it is made as a result of duress, intimidation or pressure, or if it is 
made following an inducement held out by a person in authority which 
inducement has not been removed before the making of the confession. 
A person in authority includes a police onker, and the inducement 
may be a hope of advantage or a fear of prejudice. A confession 
should be excluded from evidence if the will of. the accused person 
has been overborne by some conscious and deliberate act or words of 
a person in authority; but it will not be excluded where there has been 
no impropriety on the part of the person in authority but the accused 
person has had some belief, to which the person in authority has not 
contributed by overt act or omission, that he might get some advantage 
Ollt of confessing.07 It is for the prosecution to establish that a con­
fession was made voluntarily. If this is established nevertheless a 
judge may exclude a confessional statement, and should do if he 
believes that .it has been improperly procu red, fllthough ,the Crown 
has satisfied the onus of establishing that the confession was voluntary. 
Tn Stich circumstances it is for the accused to satisfy the judge that he. 
should exercise his discretion to exclude the confession. The basis 
upon which a confession which is not shown to have been voluntary 
is rejected is sometimes stated to be the danger that such a confession 
will be untrue or unreliable.os But it is accepted in Australia that the 
confessional statement is excluded where it is made under duress or 
through an inducement by a person in authority, not because there is 
any presumption that the statement is untrue, but because the due 
administration of justice requires that such a statement be excluded.oo 

07 Harris v. The Queen [1967] S.A.S.R. 316. 
OR Cf. R. v. Waricksllllll (1783) 1 Leach 263; 168 E.R. 234, 235. 
00 Cf. R. v. Jones [1957] S.A.S.R. 118, 121, citing Sinclair v. The King (1946) 

73 C.L.R. 31.6, 335; Ibrahim v. The King [1914] A.C. 599. 
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There is no provision in South Australia similar to s. 149 of the 
Evidence Act, 1958 (Vic.) which provides that:-

"No confession which is tendered in evidence shall be rejected 
on the ground that a promise or threat has been held out to the 
person confessing, unless the judge ... is of opinion that the 
inducement was really calculated to cause an untrue admission of 
guilt to be made; ... " 

The English Criminal Law Revision Committee decided that the rule 
that any threat or inducement held out to any accused perSOll made a 
resulting confession inadmissible was too strict. It proposed that the 
threat or inducement must be "of a sort likely, in the circumstances 
existing at the time, to render unreliable any confession which might 
be made by the accused in consequence thereof". The proposal would 
exclude any statement wholly or partly adverse to the accused whether 
made to a person in authority or not,loo We believe that if a con­
fession is made in consequence of a threat orindlicement then that 
confession should be excluded. We do however favour the extension' 
of the exclusion to cover the exclusion of any statement made as a 
result of a threat or inducement by any person. 

7.1 The Judges' Rules. Because the admission in evidence of 
confessions is subject to judicial restraint, the police in England 
have found it expedient to act in accordance with rules which 
have from time to time been laid down by the Judges. In 1882 
Hawkins J. was invited to write a foreword to the Police Code 
for England. In it he gave certain guidance to the police in 
relation to interrogation. In 1906 the Chief Constable of Birming­
ham requested the Lord Chief Justice to give a ruling clarifying 
the circumstances in which a caution to a person interrogated 
should be given. It was claimed that one judge had criticized a 
constahle for giving a caution and another judge in similar circum­
stances had criticized the constable for not giving it. The Lord 
Chief Justice consulted the other Judges of the Queen's Bench 
and a ruling was given. Similar requests were made from time to 
time, and in 1912 the Judges issued four Judges' Rules. In 1918 
another five Rules were formulated and in 1930 the Judges made a 

100 Criminal L'lw Revision Committee (Eng.), Eleventh Report: Evidence 
(General), Cmnd. 4991, p. 173. 
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statement clarifying some points in the Rules. Supplementary 
Rules on Procedure were approved in 1947. On the 24th January 
1964, at a sitting of the Court of Criminal Appeal, Lord Parker c.J. 
announced a revised edition of the Judges' Rules. They are set 
forth in schedule 4 to this report. 

7.2 The Present Position. The Judges' Rules do not apply in 
South Australia.101 In Victoria the Chief Commissioner of Police 
has .issued what are known as the Chief Commissioner's Rules for 
the Interrogation of Suspected Persons which are adapted from the 
Judges' Rules in England.m No similar practice has been adopted 
in South Australia. The only guidance in relation to questioning 
of. suspects given to police officers in their General Orders is con­
tained in Order 783 which cautions members of the Force to use 
the utmost fairness when taking statements from suspects. While 
the South Australian courts do not apply the Judges' Rules in 
considering whether confessional statements should be accepted 
or rejected, to some extent the practice in the English and South 
Australian courts nms along similar lines. 

7.3 The Cnution. n is customary for a police oflker in South 
Australia to administer a caution similar to that contained in Rule 2 
before questioning a person, or before continuing questioning 
already begun, once he has a suspicion on rea~onable grounds that 
the person being interviewed has committed an offence with which 
he is to be charged. Sometimes it .is difficult to understand why 
the police officer decides that he has such a suspicion at a particular, 
point in his interrogation. Nevertheless, if the caution were omitted 
altogether after the police officer had decided that the information 
in his possession warranted the arrest of the. person being 
questioned, it is probable that the subsequent statement made by 
the accused person in answer to questions would be excluded from 
evidence. We discuss later the form of caution which should be 
given.loa 

~Ol R. v. EVllns [1962] S.A,S.R. 303, 306; McDermott v. The King (1948) 76 
C.L.R. 501, 514-5. 

102 Cf. R. v. Batty [1963] V.R. 451, 452. 
103 Chapter 7, para. 2.2.3. 
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7.4 Questioning AUer Arrest. The limitation upon questioning 
a person after he has been charged with an olfence, which is CO?­
tained in Rule 3 (b) of the Judges' Rules, docs not apply 111 

South Australia. If a person has already been arrested he may be 
questioned further by a police oflicer on any a.dditional matter co~­
cerning which he has not already been questIOned or to ascertalll 
from him, if he wishes to give it, what is his explanation of further 
information coming into Ole hands of the police. Before such 
further questioning he should be cautioned again. If an accused 
person has already been questioned upon a particular aspect of the 
hmtter and has either answered the questions or refused to answer 
them. then it would be oppressive to question him further on the 
same' aspect at a later date.. Such further questioning would 
savour of cross-examination, and it is not Ole function of police 
officers to cross-examine a suspect or to continue to put to him 
questions which he has already answered or decline~ to answe~. 
It is however another matter if he has answert<J questions and his 
answers have been checked and lead to further questions proper 
to be put to him, or if further evidence has been discovered. The 
committee can sec no impropriety in further questioning in these 
circumstances and would therefore not recommend any limitation 
similar to that contained in Rule 3 (b) of the Judges' Rules. If 
Ule accused person is represented by a solicitor any further 
questioning should take place in the presence of that solicitor, 

8 The Mcthud of. Taking It Statement. The Judges' Rulcs contain 
detailed directions as to the taking of written statements after a caution. 
Those rules require an accused person to be given an opportunity of 
writing out his own statement, and if he chooses to do so he must be 
asked to include words to the effect that he is making the statement 
of his own free wm, and that he has received a caution to the effect 
that he is not obliged to make a statement. It may be that the Rules 
bring forcibly to a police officer's attention what he is required .to do 
when obtaining a statement from an accused person. However, If any 
inducement were olfered to an accused person to cause him to make 
a statement. that inducement, if it operated upon his mind, would 
doubtless caw,e him to write down what the Judges' Rules require him 
to write. Ti!.;! committee does not favour the introduction into South 
Australia of a rule sitnilar to Rule 4 of the Judges' Rules. 
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8.1 The Present Method. There is no specific direction to 
police officers as to the method which they should adopt of rec~rd­
jng statements; and the method of taking a note of a statement of 
an accused person or a suspect appears to vary frOI11 one case to 
another. It is usual to have two police ollicers present· at any 
.interview of a suspect in relation to any major otrence, Tn recent 
years it seems to hayc becomc a fl'i!C(uent practice for a statement 
to be takcn in the following way, A police ofl1cer types out a 
question, thcn reads it to the person interrogated and then types 
Ollt the answer. So he proceeds frOI11 question to answcr and on 
to the next question, The person questioned is ordinarily asked 
to read the statcment after it has been completed and, if he 
is willing, to sign it as a true and correct: account ot~ the 
interview. The statement lIsually contains at the end an aeknow­
ledgmcnt that it has been read by or to the aCt!used, an acknow­
ledgment that no inducement to make the statement was held out 
to him and an acknowledgment as to .its accuracy. If the accused 
is committed for trial before a judge and jury there is a considerable 
advantage to the prosecution in having his signature upon the 
statement, because upon proof of signature the statement can be 
tendered as an eXhibi't in the trial, [md the jury i.s entitled to have 
in the jury room whilc it is considering its vcr~ict ,all the exhi~its 
in thc trial, whcreas it is not entitled to havc With It the transcript 
of evidence. If: the accused is not willing td sign the statcment 
(and quite a numbcr of pcrsons, particularly those with prior 
convictions, will apparently talk freely but refuse 'to sign anything) 
then thc statement can be used only to rcfresh the memory of the, 
police ofliccr giving evidence. Sometimes an accuscd person .is 
asked to write out his own statement. This is likely to happen only 
where hc has already orally confessed to the crimc concerning 
which hc is being intcrrogated and appears willing to tell all that 
he claims implicated him in the crime. On other occasions thc 
police oflicer who interrogates makes no notcs at the timc of thc 
intcrrogation but makes notes afterwards, and may seck to refer to 
such n~tes in evidence on the ground that they were made while 
the matter was fresh in his mind and that he has no, or no 
adequate, recollection of the conversation. If a person is being 
interrogated at the scene of an accident or anywhere apart from the 
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police headquarters, as must necessarily sometimes happen, the 
police officer usually either takes brief notes at the time and 
expands them when he returns to police headquarters, or takes no 
notes at the time and makcs his notes after he returns 10 head· 
quarters. 

8.1.1 The Taking 01' Notes hy I·olice Officers. Although 
it is usual to ha've two police officers present at any interview 
of a suspect in relation to any major olIence, the notes of 
intcrview, even if made after the interview, appear always to 
be made by only onc police otTicer. They are then given to 
the other police oflicer to read and to check for accuracy. If 
the second police omcer has perused the notes at the time 
when the interview was fresh in his mind and .is later called 
upon to give evidence, he may, if he then claims to be unable 
to remember the conversation, be permitted to refresh his 
memory from the notes made by the first police ofllct;r which 
he perused immediately after they were taken. Probably the 
practice of only one police officer taking notes has grown up 
frOI11 the dilel11ma which policemen face as witnesses, depend. 
ing upon whether their notes vary or coincide. This dilemma 
was described by Lord Devlin in the following words:-

"If they arc not precisely the same, counsel for the 
defence will seize upon small differences and suggest that 
one or other of the oIHcers must be at fault. If. on the 
other hand they resemble each other closely, counsel for 
the defence will stress every similarity so as to suggest to 
the jury that the police omcers must have put their heads 
together in order to produce an agreed version. The 
police always seem to think it necessary to impale them· 
selves on one horn or the other of this artificial dilemma; 
the two omcers are often, .if their evidence is to be 
believed, led by heavenly inspiration to arrive at just the 
same words, sentences, and phrases used by the act:used 
as deserving of perpetuation."lo.1 

101 The Crill/iI/a/ Pros(lclllioll ill Ellg/alld, 41. 
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8.1.2 Unsigned Notes. Although a police omcer, like 
any other witness. can use contemporaneolls notes only for 
the purpose of refreshing his memory about what was said. 
once he is given permission to refresh his memory from the 
notes he tends simply to read from them, and in cross· 
examination merely to refer back to what the notes say and 
not in any other way to endeavour to recollect the conver­
sation. The notes themselves may appear to a jury to have 
evidentiary value. This conclusion is drawn from questions 
asked by juries through their foreman while they arc con· 
sidering their verdict. It is not unusual for a police witness. 
who is being cross·examined on the voir dire when he seeks 
leave to refer to his notes, to claim that he has no independent 
recollection whatsoever of anything said by the accused at 
the interview. Although the police omcer may not be 
expected to have a complete and accurate recollection of an 
interview held perhaps some months earlier, one would expect 
a person of o~dinary memory to have some recollection of 
some of the things said at that interview. If, of course, the 
police omcer says that he has some recollection of what was 
said at the interview he may be told to proceed without 
looking at his notes until he reaches a point where he can no 
longer remember, and then he may refresh his memory from 
his notes. In order to avoid such a situation he may readily 
say that he has no memory of the conversation, whereas if 
he applied his mind to it he would in fact have some 
recollection independent of his notes. 

8.1.3 Selective Note Taking. Another matter which 
causes concern is in relation to the length of time occupied in 
the interview and the length of the notes. Frequently the 
police omcer will claim that the notes, whether taken in 
question and answer form or otherwise, contain everything 
which was asked and which was answered, and, if this is 
accepted as being accurate, it is often dimcult to understand 
why the questioning occupied the length of time which it .is 
admitted to have occupied, Sometimes he will say that they 
contain all the conversation which was relevJlnt to the issue. 
The fact that the police officer exercises a discretion to include 
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what seems to him to be relevant and to omit what appears 
to him not to be relevant to the case may, even though he 
acts quite honestly, cause the omission of something material 
either to the prosecution or to the defence. If the police 
oflicer has no memory of. the .interview apa rt from the memory 
that his notes are correct, then it is important th,~t the notes 
shall be full. Sometimes things may be omitted in the interest 
of the accused. He may, in the conversation, mention some 
other occasion when the particular police ofllcer arrested him 
for another offence, or simply questioned him about another 
offence. The fact that he may have previous convictions is, 
generally speaking, to be concealed from the jury. It may 
also be in his own interests that the jury should not know 
that he has been questioned about another offence. flowever 
if: these matters do appear in the notes they can be excised 
from the evidence to be given bef:ore the jury. The fact that 
juries do appear to place considerable importance upon notes 
ofinterv.iews between a police otncer and an accused person, 
even where such notes are not signed by li'.e accused person, 
makes it essential that if notes are to be made they shall be 
full and accurate. 

8.2 An Alternative Method. If nn interview were fully 
recorded by means of an electronic device and that recording welc 
produced to a court hearing a charge, then there would be a 
considerable diminution .in the likelihood of an unsatisfnctory con·· 
fession or statement being acted upon. The possibility that the 
confession was obtained by .inducement or threat could not be 
eliminated, becau3e such an .inducement or threat may have been 
made before the recording began. However any doubt as to the 
accuracy of the record would be dispelled, and it would not be for 
the police oflker to decide which part of the interview was relevant 
to the charge. The whole of the interview could be placed before 
the court. These observations are subject to proof that the record­
ing placed before the court is an accurate recording of all that 
had been said at the interview. Where there has been a tape 
recording of an interview, such a recording may be altered by the 
excision, substitution, or insertion of words, and technical experts 
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may not be able to detect the variations. Where tape recordings 
are submitted as being originals and unaltered, the trial judge may 
have to hear evidence on this .issue before deciding whether the 
tapes should be allowed to be heard by the jury. Tn a 1972 
English case the hea ring by the judge of that issue occupied two 
weeks, at the expiry of which he admitted the tape recordings 
which then formed part of the evidence considered by the jury.IOG 
If: sntisfactory equipment were available any argumcnt as to the 
authenticity of a tape might be diminished .if the tape were played 
back to the accused person, imillediately after the interview, in 
the presence of an independent person who then took the (ape into 
his clistody and produced .it only to the court; but it might still be 
suggested that someliling had been eras0c1 by the person operating 
the equipment, and that the accused had not noticed the erasure 
when the tape was read back to him. Many slispects, who may 
be willing to ta Ik freely in the presence of one or even two police 
oflicers, may become completely silent if what they say is being 
recorded. This silence may be .from an instinct aga inst self. 
incrimination, but it may be due to other causes such ai; 
embarrassment at the prospect of having the suspect's voice and 
words reproduced to him. He might talk quite freely to a police 
oOicer before any forma I interview took place, and then at the 
formal interview say nothing or say something which contradicted 
what he had already said. The question wottld then arise as to 
whether the earlier stn tements were admissible in ev.idence. The 
minority of the English Criminal Law Revision Committee 
recommended that provision should be made for the electronic 
recording of interrogations in police stations in the major centres 
of population, and that after such recording equipment had been. 
installed statements made by suspected persons, when under 
interrogation in those police stations, should not be admissible in 
evidence unless they had been recorded. It did not discuss state­
ments made before the suspect was taken to a police station. The 
majority of the committee was simply in favour of experiments 
being made in the tape recording of interviews by police oOkers.100 

10:; R. V. Robso/l [1972] 2 All E.R. 699. 
100 Criminal .Luw RevisioT\ Committee (Eng.), Elevc/lth Rcport: El'ide/lce 

(G';:!l!ml), Cmnd. 4991, pp. 28-34. 
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The committee believes that in South Australia it would not be 
practicable at the present time to require that all interviews of 
suspected or accused persons should be electronically recorded. 
It is not satisfied that such recording would necessarily eliminate 
doubts and disputes as to what was said and in what context. It 
believes that experiments should be made by the installation of 
equipment in interview rooms .in police headquarters in Adelaide, 
and by the tape recording of interviews in those rooms. A 
transcript of the tape should be immediately made and a copy of 
the transcript handed to the accused. The tape should thereafter 
be sealed and 'emain sealed until the hearing of the charge against 
the accused. 

8.3 The Production of a Record other than a Typed Record. 
Whenever a police officer takes notes of an interview either on a 
typewriter or by hand he should immediately after taking the 
notes permit the suspect or accused person to peruse them, and 
invite him to sign them as a true and correct record if he is 
willing to do so. If the person interrogated is illiterate the notes 
should be read to him and his agreement that the record is correct 
should be sought by a police officer senior to the one taking the 
notes. If the police officer makes no notes at the time of the 
interrogation but makes notes afterwards, he should, if the person 
interrogated has been charged with any crime, supply that person 
with a copy of the notes as soon as p':acticable after they have 
been made. 

8.4 Recommendations with respect to the Method of Taking a 
Statement. 

(a) We do not recommend the adoption in South Australia of 
the Judges' Rules. 

(b) We recommend that any confession made in cOl/sequence 
of any threat or inducement held out by any person 
should be excluded from evidence. 

(c) We recommend that any second or subsequent interrogation 
of an accused person be limited to seeking answers to 
questions relating to further information which the police 
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have obtained since his first interrogation and that if the 
accused is represented by a solicitor the interrogation be 
conducted in the presence of the solicitor. 

(d) We recommend that electronic eqllipment be installed in 
interview rooms at police headquarters and that the 
electronic recording of interviews be made on an experi­
mental basis. 

(e) We recommend that immediately after an interview is so 
recorded the record should be transcribed and a copy of 
the transcript Iwnded to the accllsed. 

(I) We recollllllend that after transcri.ntioll the tape shollid be 
sealed and remain sealed until it is produced in cOllrt. 

(g) We recommend that where notes of an interview by a 
.' police officer are taken either 01/. a typewriter or by 

hand the accused should be permitted to peruse. them 
and should be invited to sign them as a true and correct 
record of the interview if he is willing to do so. 

(h) We recommend that if the person interrogated is illiterate 
the notes should be read to hilll and his agreement thut 
the record is correct should be sought by a police officer 
senior to the olle taking the notes. 

(i) We recommend that if the police officer makes his notes 
after the completion of the interrogption and the persoll 
interrogated has been charged with any crime the police 
officer should supply such person with a copy of the 
notes as soon as practicable after they have been made. 

9 Foreigners, Aborigines and Illiterates. Wherever a person to be 
interrogated by the police has as his native tongue a language which is 
not English it is essential that the person interrogating him ensures 
that he understands the precise meaning of the questions which are put 
to him. This situation arises in the case of persons who may be 
naturalized Australians but who lack facility to express themselves in 
the English language and do not always understand shades of mean­
ing of English words. It arises also in the case of some aborigines. 
To a lesser extent it arises with illiterate persons whose vocabulary is 
very limited. The police provide interpreters when interrogating persons 
whose knowledge of English appears to be imperfect. Wherever there 
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is any doubt as to whether the person to be interviewed has a complete 
comprehension of the English language an interpreter should be present 
at the interview. If the person to be interrogated wishes to have a 
second .interpreter selected by him present to check the interpretation 
he should be permitted to do so. In the case of some aborigines who 
have l.ived remote from white men, their culture so differs from that 
of the average person of European extraction that it has to be 
remembered that they may have a difficulty not only in language but 
also in co.mprehending concepts which are lIsually understood even by 
the illiterate Australian. Po]ice General Order 67 requires that an 
oll1cer of the Depa rtment for Community Welfa re be notified in the case 
of: an allegation of a serious offence against an aborigine as soon as 
possible, so that the aborigine may receive any assistance which may be 
necessary. In accordance with this direction it is the practice of the 
police to give to an oOlcer of Ule Community Welfare Department an 
opportunity to be present during any interrogation of an aborigine. In 
one matter .in the Supreme Court in which the welfare omcer had 
decided thnt he was unable to attend ancl that it would sllll1ce if the 
Supel'intendent 01' a Mission Station upon which the accused resided 
was present at the interview, Bright J. suggested that consideration 
should be given to inviting the presence of a prisoner's friend, that is 
someone with whol11 the accllsed person cO\.lld speak freely, whom he 
would understand and trust and with whol11 he could discuss, in the 
absence of any person in authority, the question whether the accused 
should make any statement at all to the police.107 If the detainee can 
obtain advice frOI11 a solicitor with the assistance of: an interpreter, 
jf: that be necessary, then the committee does not see the necessity for 
the presence of a prisoner's friend. The committee believes tbat an 
oHicer of the Community Welfare Department should always be present 
at the interrogation of an uneducated aborigine in regard to a serious 
crime, particularly an aborigine Who has an imperfect knowledge of 
the English language. If the oOlccr of the Community Welfare Depart­
ment docs not have a satisfactory knowledgc of the dialect spoken by the 
aborigine, or if he doubts whether he Cal) gain the confidence of the 
aborigine, he should be at liberty to bring with him some friend of the 
aborigine who can interpret and explain proceedings through the Com­
munity Welfare Officer. 

~.--"..... - .,- ~.-,,",<--'-"" .--•• -------".~-----.- -.-

107 ,~. v. Gibson, unreported, J 2 November 1973, Supreme Court of South 
Australia. .. 
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10 Legal Advice and the Right .to Representation. The commi ltee 
believes that the person suspected or accused of a crimc should have 
the same right to advice from his solicitor, before or at any time during 
his questioning, as he has upon any proceeding being taken against him. 
If. a suspect declines to answer qucstions except in the presencc of his 
solicitor, then it is the duty of the police ofllcer who wishes to question 
him to desist from so doing until the solicitor is present. lOS It is not 
infrequentl; a matter of conflict between the police and an accused 
person, when evidence of a confession alleged to have been made by 
the accused .is sought to be tendered, as to whether the accused asked 
for the services of a solicitor before or at the time of being questioned. 
It might assist in eliminating such a contlict if the police were required, 
before interrogating a suspect, to ask him whether he wished the 
interrogation to be in the presence of. a solicitor and if he does so 
wish to name the solicitor. If he wishes to be interrogated .in the 
presence of a solicitor a telephone should be put at his disposal to 
enable him to endeavour to arrange the attendance of that solicitor or 
of some other solicitor. There is no reason why the telephone call 
could not be made in the presence of a police omcer, in order to 
ensure that the call .is made to a solkitor and not to an accomplice. 
The person being interrogated should also be permitted to com­
municate with his wife or with a relative or friend to say where he is 
and to request the attendance at the police station of a solicitor, 
relative or friend to arrange bail .if this be neces.sary. To lessen the 
risk of a dispute as to whether the suspected or accused person was 
given the opportunity of communicating with a solicitor before being 
inlerroga ted it would be advisable that the statement offering to permit 
him to communicate with a solicitor should be made to him by an 
omcer senior to the oflker who is intending to undertake the inter­
rogation. and that a note be kept of the reply and of the attempt to 
communicate with a solicitor. If the services of a solicitor cannot be 
obtained then the person to be interrogated should be asked whether 
he wishes to allow the interrogation to "proceed or to wait until he 
can obtain the services of a solicitor. If he elects the latter course then 
this may be a ground for obtaining an order for his prolonged detention, 
such as we recommend .in paragraph 2.3 above. 

--JO~-cT. R. v: E;:;;;'.~(1962)S:A~S~R.3ii3",-307-;-R~~~· Lee (195"0) 82 C:J:R."i33; 
Basta v. The Quel'l/ (1954) 91 C.L.R. 628; WeI/do v. The Queel/ (1954)109 
C.L.R.559. 
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10.1 The Duty Solicitor. ]n some places it has become a part 
of legal aid to provide a duty solicitor to attend at the court before 
which persons are brought upon arrest. so that such persons may 
have an opportunity. before being brought into court, of seeing a 
solicitor and of being advised generally as to their rights to repre­
sentation. to seek a remand. to obtain bail and the like. The 
committee believes that the Law Society of ~outh Australia has 
under consideration the provision of duty solicitors for this purpose. 
The provision of a duty solicitor would be of considerable benefit, 
particularly to accused persons who are bewildered by the fact of 
their arrest, as some such persons appear to have an almost 
irresistible urge to get the court appearance over and done with. 
and therefore fail to give proper consideration to what the plea 
should be and a fortiori fail to put before the court facts which 
may be material on the question of penalty. We think that a duty 
solicitor is likely to be of most value to an accused person if the 
solicitor is not permanently employed as a public solicitor. If he 
is so employed he is likely to be looked upon with suspicion by 
the majority of those persons whom he is called upon to assist, 
who for the most part will be iII educated and often of low 
intelligence. It would require much greater resources of manpower 
than are at present available within the legal profession in South 
Australia to enable a duty solicitor to be on call at all hours of 
the day and night. It would obviously be impracticable to expect 
a duty solicitor to be available at all police stations where suspects 
might be being questioned even concernir.g serious crimes. While 
therefore we favour the proposition that a duty solicitor should be 
available to advise persons about to be interrogated by police officers, 
we believe that it is impracticable at present to require such a 
solicitor to be present at every interrogation. If therefore a suspect 
or accused person is unable or unwilling to obtain a solicitor to be 
present during his interrogation, he should be given the opportunity 
of having present, if he so wishes it, some one who may be termed a 
prisoner's friend. The police should have the right to refuse to 
allow any particular person to be present in this capacity, upon 
the ground that such person is or may be connected with the matter 
under investigation. 
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10.2 Recommendations with respect to Legal Advice and the 
Right to Representation. 

(a) We recommend that a person whose knowledge of the E1lg­
lish language is limited should be entitled to have present 
at an i1lterview an interpreter of his choice for the purpose 
of checking the work of the police interplc'ter. 

(b) We recommend that where all aborigine, flat fully con­
versant with the E1lglish language or the white persall's 
culture, is interviewed the interview should be conducted 
ill the presence of an officer of the Community Welfare 
Department and, if he deems advisable, of a friend of the 
aborigine. 

(c) We recommend that a persall who is to be interrogated be 
asked if he wishes to have a solicitor present and be givell 
the opportunity of cOlllllllll1icating with a solicitor by 
telephone before being interrogated. 

(d) We recolllmefuJ that the persall to be interviewed be 
informed of his right to have a solicitor present at the 
interview by a police officer senior to the officer who is to 
interrogate him. 

(e) We recommend that if the services of a solicitor cannot be 
obtained by the person to be intervielfed he be given the 
option of waiting until a solicitor can be obtained before 
being interrogated, but that if he elects to wait he may be 
subject to an order for d!!tention. 

(f) We recommend that a person detained for questioning be 
permitted to telephone his wife or a relative or friend to 
explain his position and to request the attendance at the 
police station of a solicitor, relative or friend. 

(g) We recommend that a person to be interrogated who does 
not have a solicitor present at his interrogation may have 
instead a person not connected with the matter under 
investigation. 

(h) We recommend that consideration be given to the attendance 
at police stations of dllty solicitors as part of legal aid. 
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CHAPTER 7 

THE RIGHT TO SILENCE AND lLLEGALLY OnTAINED 
EV1DENCE 

J Introduction. In this chapter we consider two important 
problems which, at first sight, may appear unrelated. We place them 
in juxtaposition because we believe that the limitations which we pro­
pose upon what has come to be referred to as the right to silence lead 
naturally to a consideration whether evidence megally or .improperly 
obtained should ever be admissible, and if so subject to what conditions. 
We believe further that, subject to the right of a person not to 
incriminate himself, the police should not be hampered in their investi­
gations by a refusal to answer proper questions but they should not 
intentionally or carelessly use illegal or improper methods of obtaining 
evidence. 

2 The Right to Silence. We referred earlier to the caution to be 
administered by a police officer before interrogating a person whom he 
suspects of. having committed a crime,lOt) That caution embodies the 
principle that no-one is bound to incriminate himself, a principle which 
is also embodied in the law of evidence. At the conclusion of the 
evidence of the prosecution in committal proceedings the court hcaring 
the proceedings may ask the accllsed person whether he wishes to be 
sworn and give evidence or to say anything in answer to the charge. 
The accused must then be warned that he is not obliged to be sworn 
or to say anything, and further that he has nothing to hope from any 
promise of favour, and nothing to fear from any threat which may have 
been held out to him to induce him to make any admission or con­
fession of guilt.l1O Although an accused person ,is competent to give 
evidence on his own behalf in the proccedings for committal and upon 
his trial. he may not be called as a witness except upon his own 
application, and his failure to give evidence may not be the subject of 
any comment by the prosecution,lll We shall defer consideration of 
,Westions relating to the failure of an accused person to give evidence 

tOil Chapter 6, para, 7.3, 
110Justiccs Act, 1921-1972 (S,A.), s. 1.10, 
III Evidence Act, 1929-1970 (S,A.), S5. 18 I nnd 18 II. 
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until we are reporting upon our third term of reference, because th<::se 
questions seem to the committee to be more appropriately discussed in 
the context of court procedure. We deal with the effect of failure to 
answer questions and failure to mention facts relevant to the defence in 
this report because these matters are germane to the subject of police 
interrogation. We have considered in chapter 6 the limitations which 
should, in the view of the committee, be placed upon the interrogation 
by the police of suspects or accllsed persons. We now consider to what 
extent the failure of an accused person to answer questions put to him 
by the police, or to disclose to the police a fact relevant to his defence, 
should be the subject of comment at his trial. The extent to which it 
is to be the subject of comment will determine whether the words 9f the 
caution which is now given to him are appropriate. 

2.1 The l'resentPosition. No inference adverse to an accused 
person can be drawn from a refusal to answer questions which he 
has been told he is not bound to answer, or from his silence after 
he has been told that he is not obliged to speak. Where, however. 
an accused person under interrogation chooses to answer some 
questions and to refuse to answer others, a jury is entitled to look 
at the whole of the questions and answers in order to decide 
whether a consciousness of gUilt can reasonably and properly be 
inferred therefrom.1l2 Whether he has been given a caution or not, 
an inference of guilt cannot be draw.n from the. failure of a suspect 
to comment when told that some one else has accused him of an 
offence. He has a right to keep silent and the fact that he fails to 
answer the accusation may mean simply that he is exercising this 
right. lls The limitations upon the inferences which may properly 
be drawn from an accused's failure or refusal to .answer police 
questions, and his failure to disclose .to the police before trial any 
answer which he may have to the accusation that he has com· 
mitted a crime, stem from two sources. The first is the fact that 
he has no obligation to answer questions, and the second that the 
prosecution carries the onus of proof. This does not mean that the 
failure to disclose a fact material to his defence can never be the 
subject of comment to a jury. It is proper for a judge to direct a 

112 Woon v. Tire Qllei'll (1964) 109 C.L.R. 529. 
113 Hall v. The Qlleen [1971] All E.R. 322. 

101 



THE RIGHT TO SILENCE AND ILJ .• EGALLY OBTAINED EVIDENCE 

jury that they may consider what weight should be given to an. 
exculpatory statement first made by the accused at his trial. when 
he could have made the statement at the time he was being 
questioned by police. provided that the direction does not lead to 
an inference that the accused had a duty to answer questions or 
carried any onlls of proof.l14 

2.1.1 The Proposals of the Criminal Law Revision Com­
mittee (Eng.). In its Eleventh Report the English committee 
presented a draft Bill which was stated to be, as to part thereof, 
to "amend, and in part, restate the law of evidence in relation 
to criminal proceedings". We are concerned at pr;:::;ent with 
that part of the report and of the draft Bill which relates to 
the questioning of an accused person. The committee pro· 
posed that 

(a) If the accused when being interrogated by anyone 
charged with the duty of investigating offences or 
charging offenders, or when charged, fails to mention 
a fact which he afterwards relies on at the committal 
proceedings or the trial, the court may draw such 
inferences as appear proper in determining the 
question in issue, and that failure may be treated as 
corroborating any evidence given against the accused 
to which a failure is relevant. 

(b) The caution should be abolished, as it is inconsistent 
with the proposed alteration in the law, but when the 
accused is charged with an offence he should be given 
a written notice advising him to mention any fact on 
which he intends to rely in his defence. and warning 
him that if he fails to disclose this fact before trial it 
may adversely affect his defence.m 

The Bill was introduced into Parliament but met with con· 
siderable opposition and has not been proceeded with. 

110.1 R. v. Ryall (1966) 50 Cr. App. R. 144, 148. 
115 Criminal Law Revision Committee (Eng.), Elel'tmih Report: E"idencc 

(General), Cmnd. 4991, pp. 19·28, 172. 
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2.2 Recommended System. We have recommended that a 
suspected or accused person should be entitled to have his solicitor 
or a friend present at his interrogation.llo We believe that police 
investigations might be seriously impeded if the effect of this 
recommendation were to encourage the person interrogated not to 
answer questions properly put to him concerning the matter under 
investigation. If however the failure to answer questions were likely 
to be the subject of comment at trial, the temptation not to answer 
questions would be tempered by the realization that the person 
interrogated might act to his detriment in refusing to answer. The 
committee believes that the common law right of an accused person 
not to answer questions should be subject to the qualification that 
the court or a jury should be entitled to take into accou~t the 
failure to answer questions in detennining guilt or innocence. This 
does not mean that the onus of proof resting upon the prosecution 
should be reversed, or that the standard of proof, namely proof 
beyond reasonable doubt, should be eroded. We are of the opinion 
however that the jury, in deciding whether the evidence for the 
prosecution has satisfied them beyond reasonable doubt that the 
charge has been proved, should be entitil?d, where it seems to them 
to be appropriate, to take into consideration not only the answers 
which the accused has given to any questiGns asked of him by the 
police but also his refusal or failure to an~wer any such questions. 
We think it probable that at present juries do take such matters into 
account notwithstanding that they are told of the right of the 
accused to refuse to answer questions. We think it only realistic 
that they should do so, and that the judge should be permitted to 
tell them that they may do so, while of course he must 3ive them 
the necessary warnings about the onus of proof. The committee 
believes that juries are likely also to treat with scepticism any 
exonerating statement made by an accused person at his trial, which 
could have been but was not made when he was being questioned 
by the police. It is not unknown for an accused person to seek a 
further interview with police of11cers, after he has h~d legal advice, in 
order to acquaint the police with facts which he did not disclose at 
an earlier interview1l7 It is apparent that such infonnation is given 

no Chapter 6, para. 10. 
11.7 cr. R. v. Irela/ld (No.1) [1970] S.A.S.R. 416,419. 
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because, in the opinion of his adviser, the accused may suffer 
prejudice if he waits until his trial to disclose what he claims to be 
the truth in relation to the matters on which he has been questioned. 
Of course not every failure to mention to the police a fact relied 
upon by the defence should prejudice an accused person in his 
defence. At the time of questioning he does not necessarily know 
all the evidence which the prosecution will produce against him. 
He may not appreciate the significance of a fact, particularly if he 
is of low intelligence. He may and in our opinion should be 
entitled to choose not to disclose a fact which is irrefutable. We 
believe that a jury directed that it may draw inferences which seem 
to it proper from the failure of the accused to mention, during 
questioning by the police, a fact on which he relies in his defence, 
but apprised of any reasons suggested by the defence to account for 
such failure, and correctly instructed as to the onus of proof, is not 
likely to place undue emphasis on any such failure. We recom­
mend that a court or jury should be entitled to draw such inferences 
as seem to it to be proper from the failure of the accused, when 
questioned by the police, to disclose any fact material to his defence. 
We believe that this recommendation does little, if anything, to 
alter the present law. 

2.2.1 The Alibi. Section 11 of the Criminal Justice Act, 
1967 (Eng.) requires an accused person who is tried on 
ind ictment to give notice of particulars of an alibi du ring or 
at the end of the committal proceedings, or by sending such 
particulars to the solicitor for the prosecutor within seven days 
of the committal proceedings. We are in favour of such a 
provision. The police should have the opportunity of investi­
gating an alibi, and jf it is produced only after the close of the 
prosecution case before the jury, the opportunity of so doing is 
very limited. 

2.2.2 The Corroborative Effect of a Failure to Answer a 
Question. A false statement made by an accused person in 
answer to a question may, but does not necessarily, amount to 
corrobomtion where corroboration is required.us There may 

118 Cf. Pitman v. B)'me [1926) S.A.S.R. 207; Credland v. KllolI'ler (1951) 35 
Cr. App. R. 48; R. v. C[ynes (1960) 44 Cr. App. R. 158. 
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be circumstances in which a jury may believe that a failure to 
answer a question confirms evidence connecting the accused 
person with the crime with which he is charged. In these 
cases, and provided that an appropriate warning is given as 
to the nature of corroboration, it seems to us that the failure 
to answer a question may be regarded by the jury as cor­
roboration. 

2.2.3 The Caution. The recommendations which we makl! 
as to the inferences which a court or jury may draw from the 
failure of the accused to answer questions or to disclose a fact 
material to his defence at his interrogation by police, if 
adopted, would render misleading the words of the caution 
which is used at present. That caution is to the elrect thut the 
person being interrogated is not obliged to say anything unless 
he wishes to do so, but that anything which he does say will 
be written down and may be given in evidence. The caution 
now used sliould be given before any questions are asked, if 
the police omcer has decided to charge the person with the 
offence concerning which he is to be questioned. It is fre­
quently given after the person has already been asked and has 
answered a number of questio1)S, becl'luse the interrogating 
police officer claims that it was only after such questions had 
been asked and answered that he decided that the accused 
person should be charged with the offence. Sometimes it is 
difllcult to understand why the police ofllcer should have made 
the decision to charge when he gave the caution rather than at 
an earlier time, and there may be reason to suspect that he 
sought the answers without cautioning the accused because he 
did not wish to stem the flow of information. The committee 
believes that the accused should be cautioned that he is not 
obliged to answer any questions but that the questions and any 
answers (hereto will be given in evidence if he is subsequently 
charged with an offence in relation to the matters concerning 
which he is being questioned and that if he is charged an 
inference adverse to him may be drawn from his failure to 
answer any question or frOIll his failure to disch1se at that stage 
any matter which may be material to his defence to the charge. 
We use the word "will" rather than the word "may" in 
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relation to giving the statement in evidence, because the person 
interrogated should be left in no doubt as to the intention to 
diSclQ'" to the court what he has said at his interrogation, 
and because he is entitled to have what he says put before the 
court, and it should not be left to the discretion of the 
prosecution to do so. The caution should be given as- soon as 
the interrogating police officer believes that .it is probable that 
the person questioned wili be charged with an offence, so that 
there will be ample opportunity for that person to disclose 
matters of defence if he wishes to do so. It should not be 
open to a court or jury to draw any i.nference a:dverse to the 
accused from his failure to answer any question put to him, 
or to mention any matter of defence. before he is cautioned. 
There will thus be an encouragement t" the interrogating 
police officer to caution the person interrogated at an early 
stage of the interview. 

2.3 Recommendations with respect to the Right to Silence. 

(a) We recommend that the onus of proof in criminal charges 
be not reversed or varied and that the stal/dard of proof 
be not lowered, but that a court or jury should be 
entitled to take into consideration, in deciding questions 
of guilt or inllocence, the refusal or faillire of the accused 
to anSlVer any questions properly Pllt to him by a police 
o/licer and to draw such inferences as seem to it to be 
proper froll'l the failure of the accused, when questioned 
by the police, to disclose allY fact material to his defence. 

(b) We recommend that where the court or jury believes that 
failure to answer a question COl/firms evidel/ce connecting 
the accused with tire crime sllch failure lIIay amount 10 

corroboration. 

(c) We recommend that accused persons who are committed 
for triaL should be required to give to the Crowll 
Prosecutor within seven days after committal particulars 
of allY alibi intended to be relied upon as a defence, bllt 
that they should /lot be required to disclose any other fact 
il/aterial to the defl'l/ce prior to presenting the defence. 
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(d) We recommend that as soon as (III interrogatillg police 
officer believes that it is probable that a persoll questioned 
by him will be charged lVith an olJence, he should cautioll 
slIch persoll that he is 1101' obliged 10 allswer allY questions 
but Ihat tlte questions alld any answers thereto will be 
givell ill el'idellce if he is subsequelltly charged with an 
olJellce in relation 10 the matters cOllcemillg which he is 
being questioned. {Nul lIWl, if he is charged. {lI! inferellce 
adverse 10 him may be drawll from his failure to answer 
any questions or from his {ailure to disclose at that stage 
any matter which may be material to his defellce to the 
charge. 

(e) We recommend that it should IIOt be opell to the court.or a 
jury to draw any inference adverse to the accused from 
any failure to answer alilY questioll put to hilll or to men­
tioll any //latter of defence before he is calltiOlled. 

3 Illegally Obtained Evidence. We have discussed the rejection 
from evidence of involuntary confessions.m The present rule with 
regard to confessions is to be contrasted with the rule with regard to 
evidence illegally obtained. '.rhe (\onfession which is involuntary mllst 
be rejected. The confession which is proved te, be voluntary may still 
be excludeu from evidence if the jlldge, in the ('txercise of his discretion. 
decides that in all the circumstances it would be unfair to allow a state­
ment to be given, regard being had to the propriety of the means by 
which the statement was obtained.120 On the other hand the fact that 
evidence was illegally obtained does not necessarily .lead to its rejection. 
The admissibility of evidence illegally obtained or obtained by means 
of a trick was discussed in The Queen v. Ireland where Barwick C.J. 
suid:-

"Evidence of relevant facts or things ascertained or procured by 
means of unlawful or unfair acts .is /lot, for that reason alone,. 
inadmissible. This is so, in my opinion, 'Nhether the unlawfulness 
derives from the common law or from statute. But it may be that 
acts in breach of a statute would more readily warrant the rejection. 

110 Chapter 6, para. 7. 
120 R. v. Lee (1950) 82 C.L.R. 133. 
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of the evidence as a matter of discretion: or the statute may on its 
proper construction itself impliedly forbid the use of fact,s or things 
obtained or procured in breach of its terms. On the other hand 
evidence of facts or things so ascertained or procured is not neces­
sarily to be admitted, ignoring the unlawful or unfair quality of the 
acts by which the facts sought to be evidenced were ascertained or 
procured. Whenever such unlawfulness or unfairness appears, the 
judge has a discretion to reject the evidence. He must consider its 
exercise. In the exercise of it, the competing public requirements 
must be considered and weighed against each other. On the one 
hand there is the public need to bring to conviction those who com­
mit criminal offences. On the other hand there is the public interest 
in the protection of the individual from unlawful and unfair treat­
ment. Convictions obtained by the aid of unlawful or unfair acts 
may be obtained at too high a price. Hence the judicial 
discretion. "121 

Ordinarily a Court of Appeal will not interfere with the exercise of the 
discretion by the trial judge to admit or reject evidence illegally or 
improperly obtained. Although in The Queen v. Ireland122 Barwick C.J. 
expressed the view that the evidence illegally obtained should have been 
excluded by the trial judge in the proper exercise of his discretion, the 
judgment of the High Court proceeded upon the basis that the trial judge 
bad not exercised a discretion, and the learned Chief Justice was at 
pains to point out iliat in the new trial it was for the trial judge to 
decide whether in the exercise of his discretion the evidence should be 
accepted or rejected. It is sometimes claimed that evidence illegally 
or improperly obtained is rarely rejected, and that the trial judge, 
magistrate or justice of the peace hearing the case usually exercises his 
discretion to accept the evidence. 

3.1 Admission of Illegally Obtained Evidence. The committee 
has considered whether the admission or rejection of evidence 
illegally or unfairly obtained should remain at the discretion of the 
trial judge; whether evidence illegally or unfairly obtained should 
ipso facto be excluded, and if so what should be the criterion by 
which evidence should be held to be unfairly obtained; or whether 

121 (1970) 44 A.L.J.R. 263, 268. 
m (1970) 44 A.Ll.R. 263, 268. 
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there should be some evidence illegally or unfairly obtained con­
cerning which the judge has no discretion and some concerning 
which he has a discretion. 

3.1.1 The Position in England and in Scotland. The 
English courts apply the principles laid down in the Privy 
Council case Kurtlma v. The Queell.123 The test of 
admissibility of evidence is whether it is relevant to the matters 
in issue. If it is relevant then it is admissible. Nevertheless 
the judge has a discretion to disallow evidence even if it is 
admissible, if its admission would operate unfairly against an 
accused person. In considering whether the admission of the 
evidence would operate unfairly against the accused a court 
will consider whether it has been obtained illegally or 
oppressively, by force, or against the wishes of the accused. 
This rule does not apply to the admissibility of stfltements, 
which must be proved by the prosecution to have been made 
voluntarilyP" 

3.1.2 The Approach to the Problem in Scotland. In 
Scotland the question whether evidence illegally or unfairly 
obtained by police officers should be received in evidence is 
treated as a question of admissibility or inadmissibility. Tn 
H.M. Advocate v. M'Guigan125 there was an objection on the 
trial of n man charged with murder, rape and theft that evi­
dence had been illegally ohtained in that it was obtained by a 
search without a warrant. The Lord Justice-Clerk (Aitchison) 
held that, the matter being one of urgency, the police were 
entitled to act without obtaining a warrant but added:-

"An irregularity in the obtaining of evidence does not 
necessarily make that evidence inadmissible." 

The question of admissibility or inadmissibility of evidence 
obtained by ail illegal search was further discussed by the High 
Court of Justiciary in Lawrie v. Muir120 in which case the 
Lord :Justice-General (Cooper) said:-

123 [1955] A.C. 197; cf. Callis v. GIIIIII [1964] 1 Q.B. 495, 500·1. 
124 Chapter 6, para. 7. 
125 [1936] Sessiolls Cases 16. 
126 [1950] Scottish Law Times 36. 
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"From the standpoint of principle it seems to me that the 
law must strive to reconcile two highly important interests 
which are liable to come into conflict-(a) the interest of 
the citizen to be protected from illegal or irregular 
invasions of his liberties by the authorities, and (b) the 
interest of the State to secure that evidence bearing upon 
the commission of crime and necessary to enable justice 
to be done shall not be withheld from Courts of law on 
any merely formal or technical ground. Neither of these 
objects can be insisted upon to the uttermost. The pro­
tection of the citizen is primarily protection for the 
innocent citizen against unwarranted, wrongful and per­
haps high-handed interference, and the common sanction 
is an action of damages. The protection is not intended as 
a protection for the guilty citizen against the efforts of 
the public prosecutor to vindicate the law. On the other 
hand the interest of the State cannot be magnified to the 
point of causing all the safeguards for the protection of 
the citizen to vanish, and of offering a positive induce­
ment to the authorities to proceed by irregular methods. 
It is obvious that excessively rigid rules as to the exclusion 
of evidence bearing upon the commission of a crime might 
conceivably operate to the detriment and not the 
advantage of the accused, and might even lead to the 
conviction of the innocent; and extreme cases can easily 
be figured in which the exclusion of a vital piece of evi­
dence from the knowledge of a jury because of some 
technical flaw in the conduct of the police would be an 
outrage upon common sense and a defiance of elementary 
justice."1~7 

The problems to which Lord Cooper refers in the passage 
which we have cited remain real problems today. Lord Cooper 
adopted the above mentioned dictum of Lord Aitchison, and 
treated the question as one of admissibility or inadmissibility. 
In Hay v. H.M. Advocatel~8 the High Court of Justiciary con­
sisting of five judges continued to treat the question of illegally 

------------------------
1~7 [1950] Scottish taw Ti/lles 36, 39-40. 
128 (1968] Scottish Law Tillles 334. 
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obtained evidence as one of admissibility or inadmissibility. 
Kuruma's case was not discussed. In Scotland irregularly 
obtained evidence has been held to be inadmissible if the 
irregularity was intentional, whereas it would have been 
admissible had it been obtained accidentally in the search for 
other material,l29 If the evidence was obtained without the 
legal formalities being observed in circumstances of urgency, 
particularly where the evidence might otherwise have been 
destroyed, then the evidence may be admissible. If the breach 
of regUlations by police is trifling or technical and the offence 
.is a serious one the evidence may be regarded as admissible. 

3.1.3 The Position in the United States of America. In 
a variety of situations in the United States of America illegally 
obtained evidence has been held to be inadmissible. In the 
context of search and seizure the decisions proceed upon the 
interpretation of the Fourth and Fourteenth Amendments to 
the Constitution. The Fourth Amendment renders inviolable 
the rjght of security of persons, their houses, papers and effects 
against unreasonable search and seizure, and affirms that war­
rants shall be judicial warrants issued upon cause shown by 
oath or affirmation. The Fourteenth Amendment guarantees 
that a State shall not "deprive any person of life, liberty or 
property, without due process of law". Since 1914 evidence 
obtained as a result of search or seizure 'without lawful war­
rant has been inadmissible in Federal CourtS.ISO In 1961 the 
Supreme Court held that all evidence obtained by search and 
seizure in violation of the Constitution was inadmissible in a 
criminal trial in a State Court. l31 

3.2 Recommended Rules. TI' inquiries properly made or search 
and seizure lawfully undertaken by the police result in the discovery 
of evidence relevant to the proof of the offence to which the 
inquiries or the search or seizure relate, no problem of admissibility 
of the evidence arises. Equally there is no problein if no relevant 
evidence is found. But what should be the consequence of unlawful 

120 H.M. Advocate v. TlII'lIblill [1951] Scottish Law Times 409, 41 L 
130 Weeks v. Ullited Stales (1913) 232 U.S. 383. 
131 Mapp v. Ohio (1960) 367 U.S. 643. 
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or improper action as a result of which relevant evidence is dis­
covered? Evidence may be obtained as a result of improper 
questioning, of detention, arrest, search or seizure improperly 
undertaken or of breach of some rule relating to police powers. 
The question of admissibility goes not only to evidence obtained 
directly in consequence of illegal or improper behaviour but also 
to evidence obtained as a result of information gleaned in the course 
of illegal or improper practices. An example of unlawful action 
would be the breaking into a house without first obtaining a search 
warrant, not in circumstances of urgency.132 If, as.a result, stolen 
property were found in the house should the fact that such property 
was found be admissible in evidence against the owner or occupier of 
such property? If the answer is, as at present, yes, it is admissible 
subject to the power of the judge to exclude it, we believe that the 
sanction against unlawful entry is thereby weakened. If the answer 
is no, it is inadmissible in any circumstances, some would argue that 
the evil of inhibiting proof of an offence is greater than the evil of 
permitting a breach of the rules relating to search and seizure. We 
do not agree with the latter argument. We believe that the police 
should be meticulous in their observance of the rules whid1 protect 
the rights of private citizens. If it is known that evidence obtained 
as a result of an illegal search is inadmissible against the person 
whose property is searched, then the temptation to break the law 
relating to search and seizure will be minimal. A similar situation 
will prevail in relation to the breach of any other Jaw. We believe 
that the position should be the same whether the evidence dis­
covered relates to a suspected offence concerning which the police 
were inquiring, or some different offence by the person whose 
rights are infringed, and whether the evidence is obtained directly 
as the result of the illegal or improper act or is secured by means of 
information gained in consequence of such act. The police should 
not be entitled either to infringe the rules laid down for observance 
by them or to enter upon fishing expeditions which improperly 
impinge upon the rights of citizens. Nor should evidence obtained 
by means which are illegal or improper be available to impeach 
the credibility of the person against whom the evidence was so 
obtained or for any other' purpose. If he could be subject, for 

13~ Chapter 5, para. 3.5. 
(. 
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example, to cross-examination about such evidence then the effect 
of the exclusion might be nullified. But what should be the posi­
tion if, in the course of an action which is unlawful in relation to 
any person the police discover evidence of an offence committed 
by another? An unlawful entry into one person's premises may 
disclose that a stranger to the premises has committed an offence. 
The committee recommends that the evidence should be admissible 
against the stranger. The unlawful action of the police was not in 
derogation of his rights and he should not be protected against the 
disclosure of the evidence obtained in consequence of the illegal act. 

3.2.1 Urgent Action. We have recommended that where 
a search or seizure is made without warrant by a police officer 
acting upon a reasonable belief as to the urgent need to protect 
a person or persons or to preserve property, such police officer 
should be granted legislative immunity against prosecution or 
civil action.1s3 We have also recommended that where there 
may be danger to person, community health or property, con­
sideration be given to providing legislative immunity to any 
person entering, searching or seizing any property pursuant to 
the provisions of any statute without first obtaining a war­
rant,134 Such search and seizure should not be regarded as 
illegal a.nd any evidence obtained as a result should be 
admissible. 

3.2.2 Accidental Breach. We have considered whether the 
court should have a discretion to accept evidence obtained as 
the result of an illegality which consists of the accidental breach 
of a statute or regulation. We have concluded that such evi­
dence should be inadmissible, subject to the rules above­
mentioned.135 An accidental breach may betoken an inade­
quate system of instruction or supervision of the person 
responsible for the breach, and its repecition should be deterred. 

3.2.3 Evidence Obtained Illegally by Persons other than 
Police Officers. We have considered suggestions that evidence 
obtained illegally by persons other than police officers should 
be more readily admissible than that so obtained by police 

133 Chapter 5, para. 3.7(d). 
134 Chapter 5, para. 4.1(b). 
135 Chapter 7, para 3.2. 
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oftkers. The basis for this suggestion seems to be that a 
higher standard of behaviour is to be called for from police 
officers than from ordinary citizens. Exemplary behaviour in 
a police force is to be encouraged. This does not mean that 
other persons should be encouraged to adopt a lower standard 
of behaviour. We do not favour any distinction in this matter 
between evidence obtained by the police or by other persons. 

3.3 Recommendations with respect to Illegally Obtained 
Evidence. 

(a) We recommend that the legislature should declare what 
methods of obtaining evidence are illegal or improper, 
and the question whether evidence has been illegally or 
improperly obtained should be a question for deter­
mination by the COllrt as though ~. were a matter of law. 

(b) We recommend that evidence illegally or improperly 
obtained should, subject to the qualification mentioned in 
(d), be inadmissible for all purposes, and should not be 
available to impeach credit. 

(c) We recommend that evidence obtained as a result of urgent 
entry by police or othersl:lO should be admissible. 

(d) We recommend that where the illegality or impropriety is 
not directed against and does 1I0t relate to the persall 
(Jgainst whom the evidence is tendered the evidence 
should be admissible. 

(e) We recommend that there should be no distinctioll, as 
regards evidence illegally or improperly obtai'ned, between 
evidence obtained by police officers and that obtained by 
other persons. 

130 Chapter 5,parns. 3.5 and 4. 
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POWERS OF ARREST 

1 The Meaning of Arrest. In this report we have recommended 
that the police be given power to detain persons for questioning. We 
have further recommended that such detention shall not amount to an 
arrest,137 In speaking of arrest therefore we exclude permitted deten­
tion by a police officer for the purpose of questioning. Subject to this 
when we speak of arrest we mean the seizure or touching of a person's 
body with a view to his detention, or the use of words calculated to 
bring to the notice of the person that he is being arrested. in consequence 
of which he submits to compulsion.1ss The question whether a person 
has been arrested usually arises in an action for false imprisonment, 
but sometimes "':lCre the prosecution is required to prove a valid arrest 
in order to establish that tests made subsequent to an arrest were 
lawfully taken.13O 

2 The Powers of Arrest at Common Law. The common law 
powers of arrest without a warrant may be exercised by a police officer 
or by a private citizen. Where treason or felony has been committed 
anyone may, without wnrrant. arrest a person whom he has reasonable 
cause to suspect of havJng committed the crime. A police constable may 
lawfully arrest a person whom he reasonably suspects of having com­
mitted a felony, (l;nd is not obliged, in order to justify the arrest, to 
establish that a felony has actually been committed. But a private 
person acts at his peril if he arrests a person where a felony has not 
in fact been oommitted, even though he has reasonable cause to suspect 
that person of having committed a felony.140 Anyone may arrest a 
pcrson who is attemgting to commit a felony, but once. the attempt has 
ceased there is no power at common law to arrest.H1 The power to 

137 Chapter 6, para. 2.3. 
l:lS Cf. Alderson v. Boolll [1969] 2 Q.B. 216, 220-1. 
130 Cf. Wheatley v. Lodge [1971] 1 All E.R. 173. In that case it was held 

that the arrest was valid although the accused person who was deaf and unable 
to lip-read did not hear what was said to him because the constable had done 
all that a reasonable person would have done in the circumstances. 

1,10 Cf. Walters v. W. H. Smith and Son Limited [1914] 1 KB. 595, 602. 
I-IlCf. Allen v. The Loncloll ancl SOlllh Western Railway Co. [1870-71] L.R. 6 

Q.n.65. 
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arrest a person attempting to commit an offence does not extend to a 
person attempting to commit a misdemeanour.H2 A person who 
observes the commission of a breach of the peace may arrest an offender 
and may detain him after the breach of the peace has ceased if he has 
a reasonable apprehension of its continuance.143 

2.1 Duty to Assist a Police Officer. A police off1cer may call 
upon a private citizen for assistance in arresting an offender who 
is committing a breach of the peace, and if the person thus cnlled 
upon fails, without lawful excuse, to give such assistance he is gUilty 
of a coml11on law misdemeanour.1-i4 The committee believes that 
when a private citizen reasonably assists a police ofl1cer in the 
execution of his duty, whether he is called upon by the police officer 
so to assist or not, and suffers injury or is killed in consequence of 
rendering such assistance, there should be a statutory provision for 
compensation for the injured person or for the dependants of the 
deceased person. Such compensation should be assessed as if the 
claim were for damages for assault or under Part II of the Wrongs 
Act, 1936-1972, as the case may be. The amount payable might 
be recoverable in the same manner as compensation ordered to be 
paid under the Criminal Injuries Compensation Act, 1969-1972. the 
provisions of which could, at the present time, be invoked to obtain 
some compensation for a person injured when 'assisting the police 
in the apprehension of a wrongdoer where the injury was suffered 
as a result of the commission of an offence by such wrongdoer. In 
our first report we recommended that the scope of that Act be 
extended to encompass a comprehensive scheme of compensation 
for loss or injury caused by crime and that consideration be given 
to paying to the victim full compensation out of general revenue 
and subrogating the Treasurer for the victim in any claim against 
the wrongdoer.1-I~ We now recommend that our proposals for 
compensating a person injured, or the dependants of a person 
killed, in assisting the policeman in the execution of his duty should 
be ~onsidered with those recommendations, and that the suggestion 
wluch we mad Ii that payment of compensation should be made out 

1-12 Mathews v. Biddlllplr (1841) 3 Man.&G. 390; 133 E.R. 1195. 
1-13 Timothy v. Simso/l (1835) 1 C.M.&R. 757; 149 E.R. 1285. 
lHR. v. Brown (1841) Car.&M. 314; 174 E.R. 522. 
1-15 Chapter 4, para. 12. 
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of general revenue and that there shOUld be subrogation ot the 
Treasurer for the victim in a claim against the wrongdoer should 
extend to compensation paid to a person injured or the dependants 
of a person killed in the above mentioned circumstances. 

2.2 Recommendlltions with respect to Compenslltion for 
Injuries or Death Resulting from Assisting Police. 

(a) We recommend that persons assisting police officers in the 
execution of their dllty receive compensation for injllries 
suffered by them and thtlt the dependants of persons who 
have died as a result of lending sitch assistance be COII/­

pensated. 

(b) We recommend that the amount of SlIch compensation be 
assessed by a court as though it were damages for a civil 
wrong payable by the wrongdoer. 

(c) We recollllllend that consideration be given to payillg slIch 
compensation out of the general revenue of the State al/{I 
subrogating to the Treasurer all rights which the perSO/l 
compensated would have had against the wrongdoer. 

(d) We recommend that the qllestion of cumpensating persons 
who have assisted the police or their dependants be COIl­

sidereel as part of a review of the scope of the Criminal 
Injuries COlllpensation Act, 19G9-19n. 

3 The Stlltutory Power of Arrest With or Without WlIJ'rnnt. The 
common law powers of arrest have been extended by statute. Unless in 
the circllmstances there is power to arrest without warrant then the per­
son who makes the arrest has a defence to an action for wrongful arrest 
ollly if he hus a warrant authorizing the arrest. A warrant for appre­
hension of a person must be issued by a justice of the peace or by a 
cOllrt, Illllst state the offence with which the person is charged together 
with suflicient particulars to give reasonable information as to the nature 
of the charge. mllst name or otherwise describe the person to be appre­
hended and must order the person to whom it is directed to bring the 
person apprehended before a justice of the peace LO answer the charge. 
A warrant may be dir-ected especially to any constable or other person 

117 



POWERS OF ARREST 

by name, or generally to all constables and peace oillcers of the Slate. 
n may be executed by apprehending the person named or described 
therein at any place within the State.lAU 

3.1 'fhel'ower of Arrest by I'ersons other thull ('olice Officers. 
The common law rights of arrest by members of the public have 
been extended by the Police Ofl'ences Act, 1953-1973 to include a 
power in the owner of any property who finds any person com­
mitting any offence on or with respect to that property to appre­
hend him and hand him over to a member of the Police Force. 
Such power may be exercised by the servant of the owner or any 
person authorised by him. In the case of an ofIence on or with 
respect to land, buildings or other premises, the power of: appre­
hension extends to any occupier or person resident on or in such 
land, building or premises.w A person to whom any property .is 
offered to be sold, pawned or delivered may apprehend the person 
making such offer if he has reasonable cause to suspect that that 
person has commiued any ofT:ence with regard to the property.HS 
Power is given to any person to arrest without warrant by the 
Criminal Law Consolidation Act, 1935-1972 in respect of persons 
found committing any ofT:ence punishable by virtue of the Act; 
persons f:ound in possession of prop~rty on or in respect of: which 
there is reasonable cauSe to believe that a f:elony or misdemeanour 
has been committed where the person arrested is reasonably 
believed to have been a principal in the offence or a receiver of the 
property; and persons lying or loitering at night and suspected with 
good cause of having committed or being about to commit any 
felony.I'IO The committee has no recommendations to make con­
cerning such provisions in the Police Offences Act, 1953-1973 or 
the Criminal Law Consolidation Act, 1935-1972. 

3.2 Power ofl'olice Officers to Arrest Without Warral'lt. By 
section 75 of the Police Offences Act, 1953·1973 any member of 
the Police Force may without warrant apprehend any person whom 
he finds committing or has reasonable cause to suspect of hn ving 

;[,10 Justices Act, 1921-1972 (S.A.), S8. 14, 20, 22a, 
H71'olice Offences Act, 1953-J 973 (SA), s. 76. 
1.1~ Police Offences Act, 1.953·1973 (S.A.), s. 77. 
1,.10 Criminal Law Consolidation Act, 1935-1972 (S.A.), 8S. 271 and 272. 
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committed or being about to commit any offence. The power to 
arrest without warrant was given to the police in South Australia 
by s. 9 of the Ord inance 19 of 1844. That power was re-enacted 
in s. 43 of the Police Act, 1863 and .included the power to arrest 
without warrant persons whom the police officer had jllst calise to 
slispect of having committed or being about to commit any fclony, 
misdemeanour or ofl'ence or of hav.ing any evil designs. Tn that 
Act and in the various Acts which superseded it, up to and includ­
.ing the Police Act, 1936, the police were also given power to arre~t 
without warrant certain specified types of persons including persons 
who were in some way or another provoking or likely to provoke 
a breach of the peace; but the power to arrest a person suspected 
of: having committed or being about to commit any felony, 
misdemeanour or offence was constant, and remains in s. 75 of the 
present Statute. The provision appears to have been copied from 
English legislation which provided for the appointment and regu· 
lated the powers of constables to preserve peace on canals and 
rivers.1lJO 

3.2.1 Where Identity is Unknown. Section 75 further 
enables a police constable to require any person found com· 
mitting or whom he has reasonable cause to suspect of: having 
committed any offence to state his fullnilme and address. The 
(Sfusal to give a name and address or the giving of a false 
name or address is an ofl'ence.LU1 The power to arrest, how· 
ever, .is not dependent upon failure to give a name or addre~s 
or the giving of a false name or address. In this the section .is 
to be contrasted with legislation giving a power of arrest with· 
out warrant in a case where there is a refusal or failure to give 
a correct name or address and the person is suspected of: com· 
mitting an offence. Tn commenting upon a statutory provision 
of the last mentioned type Scott L.J. said:-

"In giving this power of arrest Padiament obviously 
contemplated that it was only to be used if it was neces· 
sary to ensure the suspect being brought before the court. 
If his name and address could be ascertained the police 

lGOThe Canals (Offences) Act, 1840 (Eng.), s. 10. 
lu1 Police Offences Act,t953-1973 (SA), s. 75(2) and (3). 
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could proceed by summons. which is the proper course to 
take in the case of misdemeanours or summary offences 
unless. where there is power to arrest. there is reason to 
believe a summons would not be effectual. ".102 

Under such legislation the power to arrest should not be 
exercised upon mer~ failure to give a correct name and address 
jf the person is weil known to the interrogator and there is no 
fCasonablc basis for a belicf that a dispute as to identity will 
cnsuc if he is proceeded against by summons.llHI 

3.2.2 Crimes Act, 1914·1973 (AlIs.). Thc power to arrest 
without warrant contained in the Crimes Act, 1914·1973 (Aus.) 
is limited to a power to arrest where the arresting constable 
has reasonable ground to believe not only that the person has 
committed an of Ie nee but alsel that proceedings against the 
peirson by summons would not be effectiveYH 

3.2.3 Use ol~ Oiscretion. The South Australian J>olice 
l:.'orce rccogni:les that the wide powcrs of arrcst givcn by s. 75 
of thc Police OfIences Act, 1953·]973 should be uscd with 
discretion. Gcneral Order 512 says that whcre the offence is 
trifling or minor and thc name of the offender can be obtained, 
the power of. arrest should not ordinarily be exercised but the 
matter should be reported with a view to proceedings by Slim· 

mons. It IUY8 down. as factors which mayintlucnce a member 
of: the Forcc in deciding to arrest rather than to proceed by 
summons, the following:-

(0) Thc necessity to stop the continuation or recurrence ot 
thc offence, 

(b) The desirability of gaining the offende,"s fingerprints 
or photograph, 

(c) Where medical examination will afIord evidence as to 
the commission of an offence, 

W.! ])/1111/1,,1/ v. /{O';CI'/S [1944] 1 All. E.R. 326, 332. 
tua Cf. /la"cl/ v. l'al'l'tllIICllla C.C. [1968] 1 N.S.W.R. 165, 1.75·6. 
Hil Crimes Act, .1914·1973 (Aus.), s. aA. 
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(d) Where a member, upon reasonable grounds, considers 
an ottender could not be dealt with other than by 
arrest. 

Wc shall speak later of the practice of fingerprinting (lnd photo· 
graphing suspects,.tGti Scction 81 (2) and (3) of the Police 
Oflenccs Act, 1953·1973 reguiates the examination of thf~ per· 
SOil of anyone in lawful custody by a medical practitioner for 
the purpose of obtaining evjdencc of the commission of an 
offence. The criteria for arrest, as opposed to proceeding by 
summons, set out in the General Order appear to thc com· 
mittee to be reasonable, provider! that such criteria relate to the 
offencc for which the person has been arrested. It would bc a 
matter for concern however if. a pcrson were to be arrested 
upon a chargc such as that of walking along a carriageway of 
a road upon which there is a f:ootpath,m mcrely becausc it 
was thought desirablc that the fingerprints or thc photograph 
of that person should be obtained. It seems to the committee 
that there should be some rcstraint upon thc power to arrest for 
minor offenccs. At present a person who has committed an 
alIencc sllch as the one last mentioned would havc no redress 
if he were arrested ancl brought before thc court. If this wcre 
donc the police might be subject to sharp criticism froIll the 
court, but this would not give the perSO[l arrested any cause 
of. action. We believe that thc powcr to lil'rest upon charges 
whieh may be disposed of summarily should be exercised only 
in special circumstances. In relation to such charges we favour 
a. provision, such as that contained .in section SA of the 
Crimes Act, 191.4·1973 (Aus.), limiting the power to a.-rest 
without warrant, but we think that the word "cffective" in 
that section is not sulTIciently explicit as to the conditions 
under which the power to arrest without warrant may be 
exercised. The committee recommends that thc power to 
arrest for an offence which may be disposed of. summarily 
should be limited to cases where the name or address of the 
person to be charged are unknown to the police olTIcer, or he 

l~n Chap!t:r 9, para. 2.1. 
l:inRoad Traffic Act, 1961.-1974 (S.A.), s. 88(1)(0). 
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has reasonable grounds to suspect that the person to be 
charged will continue or repeat the ofl'ence, or that he will not 
attend COLI rt in answer to a summons, or has reasonable 
grounds to bclieve that the arrest of. the person may facilitate 
the obtaining of evidence relating to the charge. 

3.3 RecommendatioIl" with respect to the Statutory Power to 
Arrest Without Warrant. 

(0) We //lake 110 recol/1mendations concerning the powers of 
arrest contained in. ss. 76 and 77 of the Police 0IJences 
Act, 1953-1973 or SS. 271 anc! 272 of / he Crill1ina! Lall' 
Consolidation Act, 1935-1972. 

(b) We recon/lllend that the pOlVer to arrest lVithout warrant 
u pon. ch~ries which nwy be heard and disposed of in a 
court of sUII/lllary jurisdictioN should be exercisable only 
if the person arresting believes on. reasonahle grounds 
that the offence is likely to be continued or repealed if all 
arrest is not lIIade, or thai the person. arrested II flOt likely 
10 attend at court in anslVer /0 a S//l/1/nOIlS, or that the 
arrest //lay facilitate the "btainil1g of evidence to estahlish 
the guill of the person in relation. to the offence with 
which he is to he charged. 

4 Use oi'Force. Reasonable force may be used by any person 
lawfully a rresting another. A consta ble who bas a warrant to arrest a 
person may, if he is refused admission to premises after demanding to 
be admitted, break open doors for this purpose. A police constable 
may also break open doors, after entry has been refused to him, .if it is 
necessary to keep the peace. The General Orders relating to the break­
ing into premises contain the warning that the breaking of outer doors 
is so dangerous that it should be resorted to only in extreme cases. 

4.1 Handculfs. Bandeufl's are among the equipment to be 
issued according to the discretion of the Commissioner of Poliee.1G7 

The General Orders relating to the handcuffing of prisoners 
prescribe precautions to be exercised in deciding to use handcuffs 

11;7 Reg. 35 made under the Police RegUlation Act, 1952-1973 (S.A.). .. 
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where other measll res of security are inadequate. Members per­
forming escort duty are required to endeavour to ascertain in 
advance the likelihood of the necessity for the use of this particular 
form of restraint.HiS There is a specific injunction against striking 
alTenders with handcuO's.lGO 

4.2 Batons. Members of the Police Force on duly ancl in 
uniform are required to carry batons except when orders to the 
contrary are given by the Divisional OfIicer. They are warned that 
the use of batons should be resorted to only in extreme cases. that 
no person is to be struck on the head with a baton, and that the usc 
of the baton to strike any person must be reported to an oOker on 
the fi rst opportunity.loo 

4.3 Firearms. The South Australian Police appear to act with 
restraint in the use of firearms. The committee has had no COIll­

plaint of the misuse of: firearms. Nevertheless we have examined 
the General Orders and the practice within the South Australian 
Police Force in relation to firearms. The purposes for which fire­
arms are issued to the police are said to be as fo11ows:-

(0) The effectual protection of life and property, and tlte 
enforcement of law and order in certain circumstances; 

(b) To place them on an equal footing with criminals who are 
likely to resort to the use of firearms; and, 

(c) To prevent the escape of a felon who is fleeing from justice 
and who cannot be otherwise arrested.10l 

We shall discuss whelher the use of firearms is justified in all the 
circumstances in which they may thcoretically be used by the police 
in South Australia. tn so far as their use is justified by the neces­
sity to render harmless or to apprehend a person, it has been sug­
gested to us that their use .in the future may be limited by the 
technological development of non-.Iethal stopping devices such as 
tranquillizing darts, rubber bullets and paralysing gas. In so far as 
such devices may cause temporary and no permanent disablement 

-_.-.. _--_._----_._----_ ... _-_.----
liiS General Order 846. 
1130 General Order 641. 
Ino General Order 641. 
lOt General Order 645 . 
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their value is apparent. In any event it is argued ·that they are not 
lethal and a~e to be preferred to the lise of firearms which is likely 
to result in loss of life. The committee can make no recolll­
mendation concerning the lise of sllch articles or experiments with 
them as it has insunlcient information on the subject. 

4.3.1 I'olice DirectiollS. The lise of firearms is justified 
under General Orders in three instances. The first is in 
defence of another against whose personal property seriolls 
I'elonyis threatened or has taken place. The police are warned 
that this does not extend to felonies without force or to 
misdemeanours of: any kind. The second is in self defence. 
To justify the usc 01' a firearm .in these circumstances the 
threatened danger must be real and impending and not doubt­
ful or remote. The third is where a serious or atrocious crime 
amounting to felony has been committed, the felon .is rllnning 
nway to avoid arrest, ancl there are no other means of prevent­
ing his escape. 

4.3.2 Suggested Limitatioll UpOII the Use of ]i'irearms. 
The committee finds no basis upon which to support any argu­
ment denying the right to lise firearms to protect a person's 
own life or the lives of others when they are in immediate 
danger. That right should extend to a situation where the 
person firing the shot has a reasonable apprehension that the 
person at whom he aims is likely, unless he is immobilized, to 
cause serious injury to some person. But to authol'ize the use 
of. firearms to protect property or to effect the arrest of a felon 
is another matter. We believe that it should not be lawJul. fnr 
a householder (0 shoot an intruder who .is posing no threat to 
the safety of a member of the household or anyone else. The 
right of a prison officer to fhe upon an escaping prisoner 
should depend upon the danger which that prisoner, if at 
liberty, may constitute either to the community at large Ot to a 
particularperso" or persons. In the case of an escaping 
prisoner who has no record of violent acts either within or 
outside prison and who is not known to have made threats of 
violence towards anyone, it would not be reasonable to assume 

124 

POWERS OF ARREST 

that the protection of the community requires that he be pre­
vented from escaping at all costs, even that of killing him. 
Where the escaping prisoner has made threats, while in prison, 
that he will kill a particular person if he is ever free to do so, 
or where he has been convicted of crimes involving vio.!cnt 
behaviour which has caused serious injury, the prison oflicer 
may have a reasonable apprehension that, if: that particular 
prisoner escapes, he is like.ly to kill or cause serious inju ry to 
some other person or persons; in that case the committee 
believes that shooting to prevent the escape should be 
justifiable. The mere fact that a prisoner, who is not reason­
ably regarded as dangerous, will escape unless fired upon 
should not make the shooting of him justiftable. Nor should 
a police officer be entitled to fire upon a felon who is running 
away to avoid arrest, unless the shot is fired in defence of: a 
person or persons. 

4.3.3 The Firing 01' a Warning Shot. General Order 645 
requires a member of the Police Force to fire a warning shot 
whenever practicable before actually firing on a felon. It has 
been argued that this is a dangerous practice, that warning 
shots are likely to kill or injure innocent bystanders. and also 
likely to confuse and attract the fire of other police. The 
committee recommends that the Police Force gives con­
sideration to rescinding this particular' instruction and to 
requiring that firearms shall not be used at any time as a threat 
but only when the use is actually necessary. If our recom­
mendation as to the circumstances in which firearms may 
properly be used is adopted, there will be few occasions in 
which a warning shot will be seen as having any usefulness. 

4.3.4 The Issue of Firearms to Police Officers. In South 
Australia a detective is issued with his own firearm when he 
is admitted to the Criminal Investigation Branch. Firearms are 
issued to uniformed police only as they are needed for each 
period of duty; in practice we are informed that only night 
patrols and motor cycle police are issued with weapons. The 
uniformed policeman on duty in the daytime is usually 
unarmed and there is no public display of arms on the part of 
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the police. We commend this practice which is to be dis­
tinguished from that in some States where all police are .issuecl 
with. their own weapons. We are informed that firearms 
practice is 111'rangcd periodically for aU serving policemen. We 
believe that the right to carry arms should be limited not only 
to those who show suflkient competence in the use of firearms 
but also to those whose health and vision are such as to render 
the use of: firearms by them unlikely to be f:aulty. This is n 
mattcr of internal arrangcment within the Police Force. 

4.4 l{ccollllllcndations with rcspcct to thc Use 01' Force. 

(a) IVe make 110 recomlllendatiollS lVith regard to the use of 
//CII1c{cl(fJs or batolls. 

(11) We r('cO//1I1/CluJ (hat the lise of firearms be permitted only 
where it is reasonably necessary to protect life, or there is 
a rcasonable appr(?hensiol/. of serious injury to a persoll. 

(c) We recollllllelllJ that cOllsideratio/1 be given to the rescission 
of the illstmetion to police (0 fire a )\laming shot. 

5 Duty Co Inl'orm thc I.'crson Arrcsied of the Reason for the Arrest. 
;\ duty lies upon a police oflicer or a private citizen who arrests another 
lo .inf:orm that other of: the reason for his arrest. If the arrest is by 
warrant then the warrant itsel( must contain .informatiOIl concerning 
the nalu re of the charge.102 H the arrest is without warrant then the 
pcrson a rrcstecl should beir.Jonnccl of the true ground of the arri:st. 
If, however, the circumstances nre such lhat the person arrested must 
know the general .nature of the alleged olfence then that is suflicient. 
If a householder arrcsls an intruder whom he finds escaping through a 
winelow and currying the householder's jewellery then it is idle to 
suggest thn t the person a rrested need be informed of the reason f:or his 
[lITCSt. Theinforlllation need not be given in technical language; the 
preCise charge to be laid may not be known at the time of the arrest. 
The person arrested cannot be heard 10 complain that he has not been 
informcd of the rcason for his arrest .if he makes it impossible so to 
inform him either by attacking his arrestor or by running away,l03 

JIl:!JW,liccs Act, 1921-1972 (S.A.), s. 22a. 
11m Christie v. U(lchills/'v [1947] A.C. 573; Gelberg v. /Imler [L961] tAli E.R. 

291; Mcl~(1('hl(l1/ v. Mesic.,: (1966) 40 A.LJ.R. 204. 
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6 Taking into Custody Persons Arrested. If a person is arrested 
upon warrant he must forthwith be taken into custody unleSJ the 
justice issuing the warrant has ordered that he may be released upon 
bail. If til at order has becn made then he must be released upon bail 
being taken.10'[ A private citizen exercising a power of arrest must, as 
soon as practicable. hand over the person arrested into lhe custody of 
a member of the Police Force.1°~ Any person apprehended without a 
warrant must be delivered into the cllstody of the member of the Police 
:Force who is in charge of the nearest police station.10ll The duty of the 
police officer into whose custody the person arrested .is handed is out­
.lined in General Order 954. n the Oflleer in Charge of the station is 
of the opinion that there is not sufTicicnt evidence to make out a prima 
facie charge against the alleged offcnder he should not receive him into 
custody but should refer the facts to the Divisional Omcer. Wc have 
no recommendations to make concerning the present method of receiv­
ing arrested persons into custody. 

6.1 Search. At COlmnon law the righl to search a person 
arrested was based upon the principle that an arrestcd person could 
be searched either for reasons of sa fety or so lha t evidence of crime 
might not be destroyed or IOSt.10i Section 81 (1) of the Police 
Offences Act, 1953-1973 gives a power to any l11el11 bel' of the 
Police Force to search the person of: anyone in lawful custody 
upon a charge of committing any oO'ence. to take from him any­
thing found upon his person, and to use such furce as is reasonably 
necessary for those purposes. The cOl11mittee has received Com­
plaints of: the rcmoval from the person arrested 01' articlcs of per­
sonal property which are not likely to be dangcrous to the person 
a nested or anyone clse, and which nrein no way connected with 
thc oO'enec for which he has been arrested. The committce believes 
that the police should have the power to search a person in iawful 
cllstody, and to remove from him anything which may be used to 
harm that person or any other person. and anything which is or may 
be material as evidence of the offence with which the accllsed per­
son has been charged. There may also be good rcason to remove 

1I11 Justice5 Act, 1$21-1972 (S.A.), s. 21. 
111:; Cf. Police Offences Act, 1953- L973 (S.".), SS. 76, 77. 
11)0 Police Offences Act, 1953-1973 (S.".), s. 78. 
107 Cf. Clarke v. Batley (1933) 33 S.R. (N.S.W.) 303, 310. 
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money from a person taken into custody lest he be tempted to use 
the money to bribe another person in custody for some unlawful 
purpose. We can see no reason why any other object should be 
removed from the person charged without his consent. If he is 
carrying valuables on his person he should be asked whether he 
wishes these to be deposited for safe custody with the ofllcerin 
charge of the IJolice Station. Otherwise they should be left in his 
possession. 

6.2 l'h)'sical Health. It is the practice of: the police to inquire 
from any person a.rrested upon a charge of d riving under the 
influence of alcohol or driving with the prescribed concentration of 
alcohol in his blood whether that person is suffering from any 
physical complaint. The purpose of such inquiry is to ascertain 
whether any signs of insobriety may be accounted for as signs of: 
illness. We have no doubt that if any person arrested appears to 
the oflicer in charge of the Police Station into whose custody he 
is given to be suffering from any condition requiring immediate 
treatment. steps arc taken to have him examined by the police 
medical officer or by some other medical practitioner. This case is 
covered by regu lation.los However there are some conditions 
which, if a person does not take regular medication, may lead to 
fatal or at least very serious consequences. We recommend that 
every person who is received into custody after arrest should be 
asked whether he is suffering frol11 any medical condition for which 
he requires periodic treatment, a note of the question and answer 
should be recorded, and, jf itis necessary, medical treatment should 
be obtained for that person. 

6.3 Re(:ol1ullendations with respect to Persons Taken into 
Cust()dy. 

(a) We lIIake 110 recommendatiolls concemillg the presel/t 
method of taking persolls into custody. 

(b) We recol/ll/lend that the ollly objects which should be 
removed frail/. a person takCll illto cllstody should be 
articles which may be used to harm that persall or allY 

1l1SRegs. J 13,114(1) made under the Police Regulation Act, 1952·1973 (S.A.) . .. 
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other perSall, articles which //lay be lIlaterial as evidence 
of the a/Jence with which the accused person has been 
charged, and money. 

(c) We recollllllelld that a person taken illto cllstody should be 
permitted, if he so desires, to have allY articles ill his 
possession deposited for safe cllstody wilh the Officer ill 
Charge of the Police Station. 

(d) We recollllllend thai a person taken ill to clIstody be asked if 
he is slIfJering from all illness requiring medicatiull,' that 
if he claims to have slich all illness he be either permitted 
to take slIch lIIedication or a doctor be called to exal/line 
him alld to prescribe medication if he thinks (it. 

7 Offences Committed Outside South Australia. Section 75 of: the 
Police Offences Act, 1953-1973 does not apply and docs not purport to 
apply to offences committed outside the State of South Australia.1OIl If 
it is intended to arrest any person who is within the State of South 
Australia for a crime alleged to have been committed outside the State 
and in another State the arrest must be made under the Service and 
Execution of Process Act, 1901-1968 (Aus.). If the olIence .is alleged 
to have taken place in a country outside Australia the arrest must be 
made either under the Extradition (Commonwealth Countries) Act, 
1962-1972 (Aus.) or Extradition (Foreign States) Act, 1966-1972 
(Aus.). The committee has considered the Cril11e~ (powers of Arrest) 
Act, 1972 of the State of Victoria under which a member of the Police 
Force may, without warrant, apprehend any person who he believes on 
reasonable grounds has committed an offence outside the State of Vic­
toria which, if cOlllmittedin Victoria, would be an ind ictable offence 
against the law of Victoria.l1° This is a significant extension of: the 
powers of arrest without warrant. The committee has received a sub­
mission that police officers in South Australia be empowered to a rrest a 
person reasonably suspected of having committed an indictable offence 
in another State and to hold that person in custody for such reasonable 
time as may be necessary to ascertain whether extradition is sought. We 
believe that .it would be reasonable to permit the arrest of a person 
reasonably suspected of. having committed in another State or Territory 

100 Cf. Broll'lI V. Lizars (1905) 2 C.L.R. 837. 
170 Crimes (Powers of Arrest) Act, 1972 (Vic.), s.459. 
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of: Australia an offence which, if committed in South Australia, would 
be an indictable offence against the Inw of South Australia, but that 
slich pel'son should be brought before the court within the time limited 
by s. 7S of the Police On'ences Act, 1953·1973. The court should be 
empowered to remand him either on bailor in custody for a sunicient 
time to enable extradition pro(;ecdings to be brought against him in 
relation to the alleged of1'ence. 

7.1. ArrcstF()lIowcd hy Helease Without Acti()n. Wc refer to 
s. 458 (3) of: the Crimes (Powers of Arrest) Act, 1972 (Vic.) 
under which .it .is provided that a person found committing an 
ofTencc may be apprehended where the person apprehend ing 
believes on reasonable grounds that su(;h apprehension is neccssary 
either to enSLIre the appearance of: the offender before a court of 
competent jurisdiction or to preserve public order, or to prevent 
the continuation or repetition of: the ofTence, or the cOlllmission of 
a further ofTence, OJ' for the safety or welfare of members of the 
public or of the on·ender. The section provides fu rther that the 
person apprehended without warrant: is to be held only so long as 
nny rellson for his apprehension continues, and that where, before 
the pcrson is charged with any offence, it appears to the person 
arrcsting that the reason no longer continues, the person so arrcsted 
shall be released frOI11 custody whether or not a summons has been 
issucd against him with reference to the offence alleged. We have 
been informed that this provision enables the police to iHrest any 
demonstrator or other person committing an offence, remove him 
frol11 the sccne of the ofTence and then later release him without 
taking any further action. We have been .informed further that in 
the United States of America in a large percentage of: cases a person 
arrested is released without being brought before the court, and is 
released either unconditionally or conditionally upon attending 
some other agency such as an Alcoholics Treatment Centre. While 
many persons arrested would doubtless prefer, even if they were 
innocent of any offence, to be released prior to the time when it 
was n~tessary to bring them before a court, we believe that there 
wouljj' be considerable danger in allowing to the police and even 
more danger in allowing to private citizens a choice, after detaining 
i~.'custody a person who has been found committing an offence, of 
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deciding whether to release that perSOIl or to bring him before a 
court. We can see an advantage however in enabling the police to 
bring before a special magistrate a person who has been detained 
and taken into cllstody at any time after he has been taken into 
custody, and to seek the leave of: the magistrate to discharge that 
person without preferring any formal charge against him. If the 
person so arrested and taken into custody consents, and the 
magistrate is willing to permit it, he should be discharged. If this 
were done then he should not be designated in any police records 
as a person charged with committing an offence. 

7.2 Recommendatio!ls with respect to OIIclices Committed 
Outside South Austrnlia. 

(0) We reCOil/mend thaI a police officer should be empowered to 
arrest without lVw'f'{/lIl any persOIl reasoJ/ably slispected of 
havillg cOlI/lllitted in allother State or Territory of AilS· 
'redia (II/ ofJence which, if committed in SOl/th Allstralia, 
lVould be (lI! indictable offellce against the law of SOllth 
AlIstmlia. 

(b ) We recolllmelld that such persoll should be brought before 
the cOllrt with ill the lillie limited by s. 78 of the Police 
Offellces Act, 1953·1973 and that the cOllrt he empowered 
to relllalld him either on bailor ill clIstody for sufficient 
time to enable extradition proceedillgs to be brought 
agaillst hilll i/l relation to the alleged' offellce. 

(c) We recollllllend that allY perSOIl taken illto custody lIIay, 
with his consellt, be takell before a speci(il magistrate for 
the pllrpose of beillg discharged withollt the preferment 
of allY formal charge. 

(d) We recommelld that if a person is so discharged he sholild 
1I0t be desigllated ill allY police records relatillg to the 
matter as a persall charged with cOn/mittillg an ofJence. 
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I-IIYSICAL EXAMINATION 01" ACClJSED I'ERSONS, TIlE USE 
OF LlSTENIN(; DEVICES AND POLICE nAIL 

Introduction. In this chapter we discuss the invasion of th\.! 
privacy of: an accused person by fingerprinting, photographing and 
otherwiseidentirying his physical characteristics, by an inspection of 
him so that he will be known to members of the Police Force seeking 
tn delect crim\.!, and the monitoring of his conversations by means of 
listening devices. 'rhe last mentioned .invasion of his privacy may be 
undertaken before he is arrested as well as after his arrest, but it has 
seemed to liS convenient to discuss the questions arising therefrom Ht 

this stage of ollr report. We discllss also police bail which is unlikely 
[0 he grunted until arter all police examinations of: the acclised havc 
bc(;n completed. 

2 Physical E~tlllIinalion oj' Ac(~used I'ersons. In pa rlicula r we arc 
C(lI)CCl'I1C(\ with the examination of the person by way of fingerprinting 
anti the recording of: the features by photographing. We discuss also 
the inspection of the accused person by police oflicers before whom he 
hi paraded. 

2.' J'ill~crprintillg and I'JlOt()~ral)hing. LTnless a person has 
becn arrested the police have no right to (orce him to have his 
fingerpl'ints taken against his will. If the fingerprints have been 
taken by fa Isc rcpresenta lion, by trick or by th reats, then they have 
been improperly obtained and questions arise as to their 
admissibility in evidence.17l There has been considerable judicial 
disagreement as to whether the taking of fingerprints without the 
consent or the person fingerprinted is a reprehensible practice which 
should be stl'Ong\y discouraged, or whether it is so slight a physical 
invasion that .it should not be objected to by any reasonable 
citi7en. It appeal'S that some persons would regard the compulsory 
fingerprinting of all citizens as an unwarranted interference. while 
others have no objection to this being done, It would be lIseful 
to have the fingerprints of all citizens filed in a Central Bureau. Tn 

1'i1 Cf. Callil' v. (;/11/1/ [1964] 
rail' TtIIICS 482. 

Q.B. 495; Adair v. M'Ga,.ry [1933] Scottish 
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the case of sudden death or national disaster or the like such 
fingerprints would be invaluable in speedy identification of the 
victim or victims. However this would be a very large undertaking, 
and doubtless an expensive one. A large proportion of the 
population would object to having their fingerprints taken because 
they would regard it as an invasion of privacy and would suspect 
tbrtt the fingerprints once taken might be used for some ulterior 
pu rpose. If fingerprints are to be taken on a selective basis then it 
1s necessary to establish the criteria by which they are to be taken 
ancl the uses to which they may lawfully be put. :Fingerprints and 
photographs have two separate uses in police investigations. The 
first is where a particular crime is being investigated. In that case 
the police should be enabled to take the finget'prints and photo­
graphs cf all persons who may possibly be connected with the 
matter under investigation. The second .is as forming pa rt of a 
r:ecord of: persons whose previous conduct makes thcrn likely 
suspects when a crime is bcing invcstigated. That record should 
not contain the fingel'prints or photographs of persons who have 
been charged with. but not convicted of. an ofl'ence. It may 
properly contain the fingerprints and photographs of all persons 
who have been convicted of ofl'ences. 

2.1.1 I'resent lJcgisJatioll. Section 8 t (4) of the Police 
Ofl'enees Act, 1953-1973 enables any I11cm ber of the Police 
Force in charge of a Police Station or of or above the rank of 
sergeant to take the photograph and fingerprints of a person in 
lawf:ul custody upon a charge of committing any ofl'ence. 

2.1.2 Statutory I'royisions in Otlll~r I'laces.. In New South 
Wales, Queensland and Tasmania there arc statutory pro­
visions for the taking of: fmgerprints of persons .in lawful 
custody.172 The New South Wales and Queensland provisions 
arc similar to those in force in South AuslrnUa except thnt 
there is a specific power to take palm prints in addition to 
fingerprints. In Queensland, if the person fingerprinted or 
photographed is found not guilty or the charge against him is 

--< ."-,. __ ._._-,.,-_ •• _-------------

l'i~ Crimes Act, 1900 (N.S.W.), s. 353a(3); Vagrants Gaming and Other 
OlTences Act. 1931-1971 (Qld.), s. 43; Criminal Code Act, J924 (Tas.), s. 33(3). 
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not proceeded with, any fingerprints or photographs taken must 
be destroyed jn his presence. In Tasmania the power to take 
fingerprints appears to be limited. to. those cases in. wh!ch 
there arc reasonable grounds for bellevmg that an examlllatioll 
of: the person's body will afIord evidence as to th" ~ommis­
sian of: the crime. In England, unless the fingel'prmts are 
taken by consent, they can be taken ,only by an orck)' iIlade ill 
n magistrate's eourt on the applica.tion of a police oflicer not 
below the rank of Inspect.or. It is provided that if the persoll 
whose fingerprints have been taken in pursuance of an order 
is acquitted or is not committed for trial or if the information 
ngainst him is dismissed the fingerprints and records of them 
shaH be destroyed.173 The COlll't of Criminal Appeal in New 
South Wales concluded that fingerprint evidence was admissible 
at common law provided that the fingerprints were. not 
oppressively obtained, and that seetion 353a of the Crul1es 
Act, 1900 merely gave statutory recognition to the taking or 
fingcl'prinLs by force in cerLa in cireumstances.IN The COLI rl 
a ppea rs to have proceeded upon the basis that consent to Lhe 
tnking of. fingerprints, .AIld be assumed unless .it was provcd 
othcrwise.17ti 

2.1.3 'fhe Present Practice. The practice in the past has 
been to fingerprint and, in the metropolitan area, to photo· 
graph any adult person who .is arrested for a serious offence 
and who is not well known to the police. The person con­
cerned is not given any real choice' in the matter, a !though 
the committee believes that ,it is only in a rare case that 
physical compulsion is used. Sometimes the fingerprinting or 
photographing is done as a check on the identity of the arrested 
person, but whether there is any necessity to fingerprint or to 
photograph or not in order to identify him, the fingerprints 
or photographs or both arc taken and go into permanent police 
records where they illay be referred to on other occasions. 
This practice appears to be ,in part unlawful and has Jed to a 

173 Mngislrntcs Court Act, 1952 (Eng.), s. 40. 
17<1[?. v. Carr [1972] .1 L.R. (N.S.W.) 608, 612. 
1'10 C(' Carr ,'. The QIiCt'll (1973) 47 A.L.J,R. 5~62. 
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suggestion by the Solicitor-General that an amendment to 
s. 81 (4) of the Police Offences Act, 1953-1973 is necessary. 
UncleI' the present section there is a Jimitation upon the type 
or pUlice oflker who can order the photographing or the 
fingeL'priming of n person, and he can give such orclel' only if 
he deems it necessary for the identification of that person. The 
Solicitor·General hus suggested an amendment to s. 81 (4) 
of the Police Offences Act, 1953-1973 so that it will rend u~ 

f:ollows:-
"Whcn a person is .in .lawful custody upon a charge of 
committing any ofTence, any member of Lhe Police Force 
may take or cause to be taken his photograph and finger­
prints, and may also tuke all such particulars us he deems 
necessary for his identification, and to those ends may usc 
or cause to be used such reasonable force as may be 
necessa ry." 

We believe that the police should have the power [I) photo· 
graph and fingerprint any person in custody upon a charge of 
committing an ofTenee. We would recommend that there 
should be a further amendment whereby the police may apply 
to a special magistrate for an order (or leave to tn ke the 
fingerprints or photograph of a person not i:i custody whether 
he has been charged with a crime or not; where the finge[" 
prints or the photogra ph may assist in soLving the crime. We 
have in mind that it may assist the police to obtain fingcl" 
prints or a photograph not only of a suspect detained for 
questioning but also o( other persons who arc known to have 
been or who may have been at the scene of. a crime. While 
the police would be likely to receive co-operation from most 
of the latter type of pel'son, they should not have to rdy upon 
co-operation or upon a ruse in order to fingerprint or to photo· 
graph a person where one or other process may assist in their 
work of detection. The order should contain a provision as to 
the destruction of the fingerprints or photographs at an 
appropriate time after they have ceased to be of. lise in the 
police inquiries. If fingerprints arc taken of an accused person 
and he .is subsequently acquitted, or if the charge against him 
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is not proceeded with, then the fingerprints and photographic 
records should be destroyed. The compulsory fingerprinting 
for police records should either apply to all citizens, or only 
to those who have been convicted of an offence. 

2.1.4 Recommendations with respect to Fingerprinting and 
1'llOtographing. 

(a) We recommend that s. 81 (4) of the Police OOences 
Act, 1953-1973 be amended to enable the police to 
fingerprint and photograph any person ill lawful 
clls/ody lIl)OJ1, a charge of cOlllmitting any oUellce. 

(b ) We recolllmend that if the accused is subsequently 
acquitted of an ofJence, or the charge is not proceeded 
with then his fingerprints and photographic records be 
destroyed. 

(c) We recommend that a sp('cial magistrate be authorized 
upon application to permit the police Ie> take the 
fingerprints or photograph or both of 0: person 
charged with a critne 1Vho is not in custody and of a 
person not charged with a crime where the finger­
prints or the photograph may assist in solving the 
crime. 

(d) We recommend that any order made under (c) shall 
cOlltain provision for the destruction of the finger­
prints or photographs at such time as they have 
ceased to be of use in the police inquiries. 

2.2 Parades of Accused Persons to Aid Identification by Police 
Olficers. We have already discussed the icientification parade the 
purpose of which is to allow a witness to attempt to identify the 
alleged perpetratur of the crime.176 We now discuss an identi­
fication parade with a different purpose. The identification parade 
is also sometimes known as a line-up, and is a procedure which 
has been practised. by the police in this State for many yea rs and 
is a common practice in many Police Forces throughout the worle!. 
A room at police headquarters which is situate within the city 

176 Chapter 6, para. 3.2. 
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watch house has a small raised platform and space for a number 
of police officers in the body of the room. The accused person is 
taken into that room prior to his attendance in court upon the 
morning 011 which he is to appear on a charge. The police officers 
who are to view the accused person are already seated in the 
room. Bright lights are focused on the accused who is required to 
stand on the platform, and to whom some questions are directed 
probably for the purpose of voice identification. It is not the 
practice to inform an accused person that he need not take part 
in such a parade. The police regard the identification parade as 
an important adjunct to crime detection in that it provides mem­
bers of the Criminal Investigation Branch with the opportunity of 
becoming famjliar with the appearance and. voice of a person 
charged with a serious crime. This is orie of the situations under 
which the rights of persons not convicted of crime are to be 
balanced against the right and duty of. the Police Force to be fully 
equipped to combat crime. In this particular matter the com­
mittee believes that the rights of the individual should be pre­
ferred. We can understand that many persons do regard the pro­
cedure as an indignity and a humiliation which plays no part in 
their conviction or acquittal upon the charge. While it may be 
easier to commit to memory the cast of feature and other physical 
attributes of a person when that person is v}ewed under bright 
lights in an otherwise darkened room, and while it may be con­
venient to get together at the one stated time a number of 
detectives who can, in fairly quick succession, view a number of 
suspected persons, we believe that this convenience should be 
sacrificed to the right of the individual to be treated as innocent 
of any crime until proved guilty. If the identification parade is not 
held the acclIsed person will probably, from time to time during 
committal proceedings or trial, be subjected to the scrutiny of 
detectives who will come into court for the purpose of com­
mitting to memory the appearance and the voice of the accused. 
B\lt we can see nothing in this which could give rise to any valid 
complaint on the part of the accllsed person. It is to the advantage 
of accused persons that proceedings against them shall be taken 
in open court. One consequence of this is that persons who wish 
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to view the accused may there do so. These persons can properly 
include detectives who come into court in order to become familiar 
with the appearance of the accused person. We therefore reCOlll. 
mend the discontinuance of the identification parade for police 
officers. 

2.2.1 Recommendation with respect to Parades of Accused 
Persons to Aid Identification by Police Otlicers. 
We recoll//I1end that the practice of holding identification 
parades to assist in recognition of accl/sed persons by members 
of the Police Force be discontinued. 

3 The Use of Ustelling Devices. The use of a listening devie.,;) 
within SOl,.:l Australia to overhear a private conversation, without the 
consent of the parties to that conversation, became an offence pursuant 
to s. 4 of the Listening Devices Act, 1972 which came into operation 
on the 2nd April, 1973. The interception of a telephone conversation 
is, of course, a matter for the Australian Parliament and such inter. 
ception was macle unlawful by the Telephonic Communications (Inter. 
ception) Act, 1960·1966 (Aus.). Under that Act interception of tele· 
phone conversations is lawful only if authorized 'by warrant of the 
Attorney·General, upon a request from the Director·General of Security, 
and upon the Attorney·General being satisfied that the telephone serv.ice 
.is being or is likely to be used by a person engaged in, or reasonably 
suspected by the Director·General of Security of being engaged in, or 
being likely to engage in activities prejudicial to the security of Aus. 
tralia, or for purposes prejudicial to the security of the country, and 
that the interception of communications may assist .in the obtaining of 
intelligence relevant to the security of Australia.177 Section 4 of. the 
Listening Devices Act, 1972 prohibits the intentional use of any listen· 
ing devices for the purpose of hearIng any private conversation without 
the consent of the parties to that conversation. A member of the Police 
Force acting in the performance of his duty is excluded from the pro· 
hibition.l7S There is a prohibition against the publication by a police 
ofiker, otherwise than in the course of his duty, of any information 
gained as the result of a listening device, and a similar prohibition 

1.77 Telephonic Communications (Interception) Act, 1960-1966 (Aus.), s. 6. 
17S Listening Devices Act, 1972 (S.A.), s. 6(1). 
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imposed upon a person who uses a listening device at the direction of 
a member of the Police Force. The Commissioner of Police is required 
to furnish to the Minister administering the Act a report containing 
such particulars as the Minister from time to time requires of each use 
of any listening device by a member of the Police Force during the 
period to which the report relates, and there is provision for an Annual 
Report to Parliament by the Minister. Not only are the police given a 
blanket exclusion from the sanctions imposed by the Act, but the Act 
also excludes from its operations the use of a listening device in relation 
to any private conversation to which any person is a party, in the course 
of the duty of that person, iil the public interest or for the protection 
of his lawful interests.179 

3.1 Comparison with New South Wales Legislation. In some 
other places where there has been prohibition against the use of 
listening devices the powers of the police have been more cir­
cumscribed. We refer, as an illustration, to the Listening Devices 
Act, 1969 (N.S.W.). Under that Statute a conversation may be 
lawfully overheard by a member of the Police Force by means of a 
listening device only where the use of the listening device has been 
authorized by the Commissioner of Police or an Assistant Com­
missioner of Police or, in cases of urgency, by a police officer of 
the rank of Superintendent. The use of such device may not be 
authorized for a period exceeding 21 days. The police officer 
authorizi.ng the use of a listening device must prepare and sign a 
certificate as to the authorization, which certificate shall contain 
particulars of the offence that has been committed or that he is 
satisfied is reasonably likely to be committed, the name of the 
member of the Police Force who has requested the authorization. 
the period fot which the authorization is to operate, the names, if 
known, of the persons in respect of whose private conversations 
the use of the listening device has been authorized, and the name 
of the member of the Police Force, who must be of or above the 
rank of Sergeant, who is to have the general supervision of the use 
to which the listening device may be put,180 It is further provided 
that as soon as practicable the Commissioner of Police shall cause 

lill Listening Devices Act, 1972 (S.A.), s' 7. 
:1,80 Listening Devices Act, 1969 (N.S.W.), s. 8 . 
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to be destroyed so much of any record of any information obtained 
by the use of the listening device under authorization as does not 
relate directly or indirectly to the commission of an offence.1St 

3.2 Recommended J~egjslafjon. The committee shares the 
view held by many in the communit.y that the monitoring of private 
conversations by means of listening devices .is a practice greatly 
to be deprecated, and that it should be available to the police only 
in circumstances in which there is reason to believe that it wW 
enable the prevention of the commission of a serious crime or the 
detection of a serious crime already committed. We believe that 
the discretion to permit the use of a listening device should lie with 
the courts, and that, this being a grave intrusion into individual 
rights., the order should be made either by a Judge of the Supreme 
COlll't or by a Judge of the Local and District Criminal Court. 
The order should be made ex parte and in closed Chambers upon 
an application supported by evidence either oral or on affidavit, 
and the order should specify the names of the persons whose con­
versations arc to be overheard, monitored or recorded if those 
names arc known, the means by which they are to be overheard, 
monitored or recorded and the period for which this may be done. 
There should be power to order that the application, evidence and 
order be scaled up to prohibit inspection by any person, either for 
a specified time or until further order. 

3.3 Recommendations with respect to the Use o[ IJstening 
Devices. 

(a) We recommend that the Police be at liberty to lise (I listell­
ing device within the meaning of the Listening Devices 
Act, 1972 alld for the purposes described in that Act only 
lIpOIl an order of a .ludge of the Supreme COllrt 01' the 
Local and District Criminal Court. 

(b) We recommelld that the application for such a/l order be 
made in closed Chambers ex parte either on oral evidellce 
or by affidavit. 

1St Listening Devices Act, 1969 (N.S.W.), s. It. 
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(c) We recommend that the order specify the names of the per­
SOliS whose conversations are to be overheard, monitored 
or recorded, if such names are known, the means by which 
the conversations are to be overheard, lIlollitored or 
recorded and the period for which this may be done. 

(d) We recomlllend that the order may cOlltain a direction that 
the application, evidellce and order be sealed liP either 
for a staled time or until further order. 

4 I'olice Hail. We have ~een that a justice who issues a warrant for 
the 'H~est of a person may include ill that warrant a provision that he 
is to be admitted (0 bail after arrest,lS2 The member of the Police 
Fo~ce who is ill charge of. a police station to which a person arrested 
without warrant is brought, may grant bail for the appearance of the 
accused in cou 1't at 10.00 a.m. the following day or, if the following day 
is Sunday or a Public Holiday, 10.00 a.m. on the next sllcceeding day. 
The directions as to police bail include the suggestion that persons 
charged with minor offences who need to be admitted to hospital may 
receive bail, that persons charged with drunkenness should be retained 
in custody until "they regain control of. their mental and physical 
faculties, but that persons charged with driving while under the .innuence 
of liquor or with having the prescribed concentration of alcohol in the 
blood may be bailed if the sergeant is satisfied that slIch persons will 
not drive motor vehicles upon being admitted to bail.183 

4.1 The 197J. Amendment. Tn. the report On the September 
Moratorium Demonstration the Royal Commissioner said:-

"The present procedure relating to police bail is unsatis­
factory. Most arrested demonstrators will get bail, and .if a 
decision is made that they are not to get it as soon as the 
arrest procedures have been com plete.d , they ought to be told 
so forthwith, allowed to send for their legal advisers, and 
acquainted with their right to be brotlght before" a Justice."184 

lS!l Chapter 8, para. 6. 
lil:l General Orders 848, 898. 
1S,1 Chapter 10, p. 82. 

.---- ._-------------
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Subsequently s. 80 of the Police Offences Act, 1953·1967 was 
amended and now reads:-

"(1) Where a person arrested without a warrant is delivered 
,into the custody of a member of the police force at a police 
station who does not, on application, admit the arrested person 
to bail, the member of the police force-

(a) shall inform the arrested person that he is entitled to 
make an application for bail to a justice; and 

(b) shall, if so requested by the arrested person, bring 
him as soon as practicable before a justice in order 
that an application for bail may be made to, and 
dealt with by, that justice. 

(2) Subsection (1) of this section does not apply where the 
person in custody was arrested upon suspicion of being a 
person in respect of whom a warrant of commitment has been, 
issued."lsu 

The amended section may meet the needs of demonstrators, if 
demonstrations arc held, because sllch persons are usually well 
aware of their legal rights and active to promote them. The C0111-

mittee believes however that it does not assist the ignorant, ill· 
educated person who has no knowledge of his right to apply for 
bail. For such a person s. 80 is otiose in that it does not come 
into operation until there has been an application for police bail 
which has been refused. The committee recommends therefore 
that a person arrested without warrant should be immediately 
informed that he may apply for bail, and then, if he is not granted 
bail, he should be informed that he is entitled to make application 
for bail to a justice. 

4.2 Application to a Justice. If the person arrested requires 
it he is to be brought before a justice "as soon as practicable". 
The previous requirement was that he should be brought forth· 
with before a justice, if there was one present. The amendment 
may have been intended to import the notion that a justice should 
be procured to hear applications for bail at any time, but if so it 

185 Cf. Police Offences Act Amendment Act, 1972 (S.A.), s. 7. 
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appears to the committee inept for this purpose. We have said 
previously in this report that it may be necessary to h~ve a dl~ty 
magistrate at other than ordinary court hours at least H1 the CIty 
of Adelaide. We believe that arrangements should be made to 
enable a person to make an application for bail if he wishes at 
any hour of the day or night. 

4.3 Conditions upon which Police Bail may be Granted. The 
condition of the recognizance authorized under s. 78 (2) of the 
Police Offences Act, 1953·1973 is simply to attend at court at the 
hour of 10 o'clock in the morning. There may be occasions when 
the police would be willing to give an accused person bail over· 
night if satisfied that he would stay in a particular pla~e or with 
a particular person. The committee believes that the pohce should 
be empowered to grant bail subject to conditions relating to over· 
night residence and, if it is thought advisable, su?ject t~ the 
condition that the accllsed person will not conUlllllllcate WJth a 
named person, if that person is a witness or if the communication 
may impede the proseclltiol1 of. the offence with which the accused 
has been charged. 

4.4 Assistance in Obtaining Police Bail. The officer ill1 charge 
of a police station is obliged to render to an accllsed p(!rson all 
possible assistance to communicate with friends in his endeavour 
to gain bail,lSG It is essential that the accused be permitted to 
communicate with his friends to seek sureties and that he be per· 
mitted to use a telephone for this purpose. If there is any doubt 
as to the purpose for which the accused intends to use the t~le. 
phone, the accused should be required to conduct the conversation 
in the presence of a police officer. 

4.5 

(a) 

Recommemlations with respect to Police Bail. 

We recommend that s. 80 of the Police Offences Act, 
1953.1973 be amended to require a member of the Police 
Force, who takes iI/to custody a persoll arrested without 
warrant, immediately to infor/ll that persoll that he may 

ISG Reg. 114 made under the Police Regulation Act, 1952-1973 (S.A.). 
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apply for bail, al1d then, if he is 110t granted bail, to 
inform him that he is entitled to make applicatio/l for bail 
to Cl justice. 

(b) We recol/lmelld that a justice of the peace shollld be lIlade 
available at all times to hear all applicatio/l for bail. 

(c) We recOlI/lllelld that the police shollld be el/titled to gnllt 
bail conditionally UPOIl the compliance with terms relating 
to ovemight reside lice al/d to the refrainil/g frol/l COI/!­

mUl/icatioll lVith I/amed persons. 

Cd) We recOl/!lIIend that acclIsed persons be at liberty to COIII­

II I 1111 icate by telepholle lVith other perSO/lS to assist them in 
obtainillg hail but tllat (l member of the Police Force l11ay, 
if he deel/lS it I/ecessary to prevent COlIll/llll/icaliOIl for 
ulterior purposes, be present while the accused l/1akes tele­
phone calls. 
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t Historv in South Austl'lllia. In or about 1953 01'. J. A. Bonnin, 
tile present Director of the Institute of Medical und Veterinary Science, 
who had studied grouping of blood staIns, scientil1e Hentificatioll of 
hairs and other branches of forensic science in England, and who hud 
observed the work which was being done at Scotlancl Yard, began a 
course of lectures for police of11cers. Under him they were trained in 
some of the work of lnboratory technicians. The South Australian 
Police Forensic Science Laboratory did not come into existence until 
after the Royal Commission of Inquiry into the Stuart case, during 
which it had become apparent that a police officer in charge of in vesti gat­
ing any crime was left to his own resources in collecting and evaluating 
scientifLc evidence, with some assist.ance f.rom the Institute of Medical 
and Veterinary Science, the Mines Department and the Department of 
Chemistry. After the completion of the Stuart Commission suggestions 
were macle that there should be established a new Government Depart­
ment of Chemistry wh ich woulclinclucle a forensic science laboratory. 
That suggestion was not approved, but grants were made to the Polic,e 
Force to enable it to obtn in the services of government and sellll­
government laboratories for the purposes of forensic scientific inquiry. 
At the same time the South Australian l)olice Force established it!l own 
forensic science laboratory in which the personnel have been given a 
course of training lasting over five years, part of it being in-service 
tmining in subjects and procedures relating to ballistics, compar.isoll of 
hanclw~iting ancl typewriting, comparison of tool :narks, comparison of 
footprints and tyre tracks, and physical matching of separated com­
ponents, Some police officers from the laboratory undertake a three 
year certificate course at the South Australian Institule of Technology 
coverinb the following matters-

Year of course 

1st Year 

Subject 

Forensic 
Science I 

Photogra phy I 
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Scope 
Crime scene 

investigation 
Basic photography 
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Year of Course 
2nd Year 

3rd Year 

I~ORENsrc.: SCIENCB SERVICES 

Subject 
Chemistry I 
Photography II 

Biology I 
Forensic 

Science II 

Scope 

Advanced 
photography 

Laboratory 
investigations 

Some members of the laboratory have undertaken diploma courses at 
the Institute of Technology. There is no member of the laboratory who 
has a science degree from any university. The police OnlCCfS who are 
trainee! as neld and laboratory technicians arc expected, <\t the end of 
their training, to be competent photographers and microscopists. They 
act as scene of crime onlccrs, and am also eonsidcred sumcicnlly expert 
to givr. vpinions on comparison of nbres and the like. 

1.1 Use of Government and Semi·Government Departments by 
the I'()lice Iforc(!. The Police Force frequently refers material to 
be used in evidence to various experts outside the Fore:. The 
Director of l:;'Ol'ensic Pathology, who is employed by the Institute of 
Medical and Veterinary Science, is a f:orensic pathologist whose 
services are frequently called upon by the police. Blood, hail', 
semen and tissue may be examined at the Institute of J\'t'edical and 
Veterinary Science at the request of the police. The South Aus­
tralian Department of Chemistry has a toxicology section in which 
chemical analyses anel blood alcohol examinations at'e undertaken 
for the Police Force. The staff from this department assist in train­
ing police personnel in the use of the breathalyser and prepare the 
control samples for breath analysis. The Australian Mineral 
Development Laboratory, constituted under the Australian Mineral 
Development Laboratories Act, 1959- 1963, undertakes analyses on 
paint, glass, ceramics, oil and metal, and the committee has been 
. infol'll1ed that information obtained as a I'esult of the analysis of 
paints is now placed in the computer at Amdel, by which name We 
shall refer to this laboratory, with a view to obtaining a statistical 
determination of the probability of two identical paint samples being 
encountered at random. The committee was informed that the cost 
of investigations undertaken fOi' the Police Force by Amdel was 
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substantial, and that {or that reason some caution is used by the 
Police Force in obtaining the services of Ar;,ucl. From time to time 
assistance in plant identification, including plant f:ragments and 
seeds, has been obtained from employees at the Botanical Gardens 
and the State Herbarium; assistance in scientific questions relating 
to wood, timber and sawdust is sought from the Woods and 
Forests Department, ancl in questions relating to cereal crops and 
insects from til" Department of Agriculture. Blood grouping is 
undert«,:,en by the Director of Serology at the Australian Red 
Cross Society, and some assistance on odontology is given by the 
staff of the Adelaide Dental Hospital. Although, ill theory, the 
services of the semi-governmental institutions are available to 
accused persons as well as to the police, the police .necessa rily 
arc first in the field and arc likely to have the p.ick of sllch 
services. 

2 Overseas Ilnd Inter·State Services. There appears to be wiele 
disparity .In the organization of forensic scientific work in different 
places. The committee has been givcn information concerning some 
clifterent types of forensic scicnce establishments. For the most part 
these are set lip primarily to assist police investigation and prosecution 
of offences, and, generally speaking, the services which may be 
obtaincd by an accused person from such establishments are very 
limited, so that the advisers to an accllsed have to seck evidence on 
forensic science matters from experts independently employed, for 
e.~ample at universities. In this regard the position in SOllth Australia 
sccms to be little dill:erent from that existing elsewhere. 

2.1Err~lmld and Willes. With the exc<:plicm of the London 
Metropolitan Police Fore((sic Sciencfl Liic,':lro.tory, all the Forensic 
Science Laboratories arc t~stahlishd by and l:!1rlcr ':Ie control of 
the Home omce. The Metropolitan Police Laboratory has a 
staff. of 150 and is part of and financed with the Police Force . 
The Home Onice Lnhorntories are financed parUy through central 
funds and partly through the Common Police Service Fund. The 
police do not pay for any SCl'Vices undertaken on their behalf. by 
the Forensic Science Laboratories. Each laboratory has three 
sections, a biology section in which examinations are made of. 
fibres. semen, and blood, a chemistry section which undertll kes 
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chemical tests relating to such substanccs as p:\int, glass anti 
liquids, and a toxicology section where poisons arc identified and 
organs arc anaJysed. The laboratory docs not cluploy a patho. 
logist but consults with pathologists occupying hospital positions 
or in private pl'l1ctice as and when it is necessa ry. The cO(,OI1l~l' 
engages a puthologisl to undertake a post-mortem, but tho 
laboratory may be called upon to give a scientific opinion as to tho 
stale of the organs 01: as to the foreign material fOllnd in lhe 
body. The Jabotatory at Nottingham specia\izesin ballistics and 
most of the ballistic work from lhwughout the cOllntry is sent 
to tbnt laboratory. The comparison of handwriting has been a 
speciality of the laboratory at CardilI. At Aldermaston thete is 
a Jnboratory which .is specialising in resc<l('ch into forensic science 
and wlJich has a Jarge libraty und a computer in which is stored 
refcrence to the mnjor literatufe upon forel1liic.: science. This 
inf:o)'Jnation is available to forensic scientists both wilhin lind out­
side tbe United Kingdom. In the Cardifl; laboratory which services 
an area containing about two million people tbere is a starr of 
between 45 to 50, of whom the greater number arc universitv 
gradutltes. In the case of. investigation into crime the police btl"; 
lIl'st \;tlll upon the services of the Jaboratory. Work for the 
defence may' be undertaken only with the permission of the 
Home 001ce and for a fee. If the solicitor for an accused persOIl 
Wi5h~s any examination to be madc on his behalf then the 
Home Omce requires that the object to be examined shall be 
su bm itlcd to the police, a nd the report to the defence wiH be mad0 
through the police. In these circumstances it appeat's to us that 
the fOl'ensic science laboratories of Ellgland and Wales arc not, 
from a practical pOint of view, available to the defence. The 
compnrativdy \tll'ge size of those laboratories is to be accounted 
fOI' partly by the facts that English legislation requires blood lest. 
jng fOL' certain offences relnting to driving unc!c::\' the i'Hfiucnce of 
JiqUO(, and that there is also a considerable atUouot of testin~ for 
drug offences. One advantage to police investigation is that.~wHh 
th~ ex.cc\ption of pathology and ballistics, all the scientific testing 
is dOI1(~ wilhin the one laboratory, whereby consultation between 
experts is facilitated. Although thl~ police act as scene of crime 
investigators, they frequently consult the director of the labomtory .. 
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Of' one of: his senior omcers as to the material which should be 
collected and submitted for examination, Where it is deomed 
necessary an ofIicer of the laboratory goes to the sc~n~ of the 
crime to direct the collection of IMterinls. The scientists 
cmployed at forensiC science laboratories are part of the Scientific 
Civil Service of. the United Kingdom. The committee has been 
informed that it is rare for evidence concerning any matter of 
forensic science which does not consist merely of evidence of the 
collection of material to be given in the COUrts of England antI 
Wales by any person who docs not hold a science clcgL'ce. 

2.2 Other OVersells Lllboratllries. The cOl1lmittee has perused 
reports concerning laboratorics in the United States of Amcl'ica 
and Canada, some being aUached to police f:orces und some being 
government or semi.government institutions. Onc private 
laboratory which undertakes consultant work secms to be financed 
partly by fees for urine tcsts of drug addicts, 

2.3 The Norman McCallum Police )forensic Science Laboratory 
in Victoria. This .laboratory llas a staff consisting of member.s of 
the Public Service !lnd police ofi1cers. The Director and Dcputy# 
Director are both members of the PubHc Service and the Assistant 
Director, Whose status equals that of the Deputy-Director, is a 
member of the Police Force. The information supplied to iJle 
committee showed that the following staii was either actual or 
promised at Febnwry, 1972-

.. Field investigation 

Serology-biology 

Training mcthods 

Firenrms 

149 

4 police; 
I public serVallt 
3 biochemists, 
1 Iabol'ntory assi::;tant; 

all public servant.s 
1 training officer, 
1 libmrian; 

both public servants 
3 police, 
1 chemist 



FORENSIC SCIENCE SERViCES 

Breathalyser squad (in respect 
of which the director is 
responsible. for scientific 
supervision only) 

Chemistry 

Photography 

Documents 

Breathalyser maintenance 

16 police 
4 chernjsts, 
1 laboratory assistant; 

all public servants 
9 police, 
7 dark room assistants~ 

public servants 
3 police, 
1 chemist-public servant 
2 police, 
2 chemists-both public 

servants 

Of the staff, including the Director, four have higher I.1niversity 
degrees, six others have ordinary degrees :md five have diplomas. 

The committee believes that the combination within the one depa'rt­
mcnt of members of the Public Service and the Police Force may 
lead to some {imcultles. On the other hand tJle Victorhm system 
has resulted in the employment of persons with university degrees, 
and more persons with diplomas than would otherwise have been 
available in the forensic science activities of the Police Force. 

2.4 "Proposal for a Fm:cnsic Division in the Statc I:Icaltii 
J.Jabomtories in Wes(el'n Australia. The cOlllmittee has been given 
an opportunity to peruse a proposal made by, a forensic pathologist 
employed by the Public Health Department of Western AustraUa. 
He suggests that under the Director of State Health Laboratories 
there wilt h.:, a forensic section containing divisions of biology, 
serology, toxicology and histology. Attached to the forensic section 
will be a clinical division, the mortuary, a research division and a 
teaching division. 

3 Recommended Schclll-: [or South Australia. The ·.Parliamentary 
StandiM ComJllittee on Public Works has recommended the erection 
of a new building in Divett Place, Adelaide to cater for the needs of. 
the Department of Chemistry, the Coroner's Department and tlle 
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Forensic Pathology Section of the Institute of Medical and Veterih-.ry 
Science. It is intended that space and equipment be provided for all 
forensic pathology procedures with the exception of biochemical analysis 
of blood, fluid and stains, toxicological analysis of organs Or tissues and 
bacterialogical examination of body tissue or fluids, all of which will 
for the most part be carried Ollt in the Instltute of Medical and 
Veterinary Science or by the Government Analyst. At present the staff 
of the Police Forellsic Laboratory at Police Headquarters undertake 
the following procedures in connection with homicide and other crimina] 
investigations namely the microscopic examination of clothing, hairs, 
tissues and organs and the examination of trace materials. It is 
claimed that the police staff is necessarily alld essentially involved in 
this work because it is concerned wtih initial collection of scientiFIc 
evidence at the scene of crime, searching of the dotlling, vehicles and 
homes of possibJe suspects for trace evidence, subsequent sorting and 
separation of this material in the laboratory, and follow-up micw· 
s:'opic matching of possible trace evidence. It llas been suggested that 
facilities and equipment be provided in the neW building for Use by a 
police forensic science laboratory team, and that where appropriate the 
police forensic laboratory personnel should work in the new building. 
It has been suggested further that consideration should be given to 
including in the new builCIing a spectograpb and an electron scanning 
microscope with probe analysis attachment. At present tests with. this 
type of equipment arc un.dertaken by the Institute of !vfeclical and 

'Veterinary Science. The committee had the opportunity of seeing the 
plans for the proposed building and discussing them with Mr. K. 
I-locking a senior architect in the Public 'Buildings Department. There 
is provision for some space for a police .1aboratory but it would be 
diHklllt, if not impossible, to provide an expanded police laboratory. 
Hnwever it is pOSSible that other land in the vicinity might be made 
or become availabJe if .it were decided to implement any p7an for an 
increased police forensic science laboratory. 

4 Criticisms of the l'resent System. The committee believes that 
members of the Police Forensic Science Laboratory are cledicated men 
who have willingJy undertaken additional studies, both within the serv.ice 
and at the Institute of TGchno!ogy, to fit themselves for th eir important 
role in the investigation of crime. Unfortunately none has had univer­
sity training, nor have they had direction from trained scientists, except 
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on the basis of an ad hoc consultation or where lectures have been 
given by scientists as part of the .in-service training. Such police 
officers have regularly given evidence in the courts and it appears to 
the committee that some of them may have been too readHy accepted 
by the courts as experts on matters in respect of which their expertise 
was not sulliciently great to qualify them. Tile danger is that the lack 
of expert knowledge may not be uncovered in cross-examination by a 
counsel who is not himself an expert in the field, and where the evidence 
is being given to a court lacking in expert knowledge in the subject. 
While it is and must remain the province of the trial judge to decide 
whether a witness has sufficient knowledge of a particular subject to 
enable his expert evidence on that subject to be received, jt is desirable 
that the police should not be in the position of tendering as expert 
witnesses on scientific subjects persons who have not had scientific 
training at a university level. A further consequence of the failure to 
employ trained scientists within the Police Force is that the decision as 
to what tests arc to be made and by whom is necessarily taken by a 
police omcer who is not himself a trained scientist. Thus the police in 
SOllth Australia are at a disadvantage in comparison with the police in 
Victoria or in 'England or Wales where the decision as to the scientific 
IlJsts to be undertaken is made by a person with a degree in science. 
We now turn briefly to particular fields in wh.ich the work in forensic 
science in South Australia is not entirely satisfactory. 

4.1 Pathology. Dr. C. H. Manock, the Director of Forensic 
Pathology at the Dlstitute of Medical and Veterinary Science in 
Adelaide, is usually called to the scene of a crime when the 
police reghrd this as advisable, and subsequently undertakes post­
mortem examinations. For example in the case of The Queen v. 
V(/n Beelen1S7 he attendedat the beach upon which the body of a 
deceased girl had been found, viewed the body and gave advice . I 
as to the manner in whkh the body should be handled. In the 
case of The Queell v. Humphrey\88 in which the prisoner was 
convicted of mu rdering his wife by the administration of cyanide, 
Dr. Manock gave evidence that he had been called from his home 
late at night after the police had inspected the body of the 

187 [.19721 4 S.A,S.R. 353. 
1.88 Unreported, 15 May 1973, Supreme Court of South Australia. 
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deceased. that he had seen the body in situ, had inspected vadous 
household utensils and given directions for some to be removed 
for further examination, had directed that certain photographs 
should be taken, and had then accompanied the body to the city 
mortuary where he undertook the post-mortem examination. But .in 
the case of The Queen v. HisseylSO where it would have been 
material, in a charge of murder, to establish the time of death, Dr. 
Manock was unable to give any estimate of the time of death 
because the police officer investigating the case had sent for an 
ambulance which took the body straight to the mortuary where it 
was refrigerated before any pathologist was called to make an 
examination. It appears therefore that proper liaison does not 
always occur between the police and the Director of Forensic 
Pathology. 

4.1.1 The Post~Mortem Examination. The power to order 
a post-mortem examination appears to be limited to the 
Coroner.190 The Coroner may direct any medical practitioner. 
to make a post-mortem examination of the body of a deceased 
person in order to assist him in deciding whether or not an 
inquest ought to be held, or at any time before the termination 
of an inquest, and for that purpose he may issue a warrant 
to a member of the Police Force authorizing him to enter 
premises and take and remove the body for the purpose of the 
post-mortem examination.10t We are informed that it is now 
customary to direct that a post.mortem examination be made 
by a pathologist. 

4.2 Serology. All blood resting for identification purposes for 
the police is undertaken by Dr. Judith Hay, the Director of 
Serology with the Australian Red Cross Society in South Aus­
tralia, who is also honorary serologist at the Queen Elizabeth 
Hospital, or by her assistant at the Australian Red Cross Society. 
Dr. Hay has a degree in medicine, but serology can ,as well be 
undertaken by a biochemist. At present the only tests which arc 
done in South Australia in relation to blood grouping [or forensic 

180 Unreported, 28 September 1973, Supreme Court of South Australia. 
100Cf. C.lroner's Act, 1935·1969 (S.A.), s. 25, 
m Coroner's Act, 1935-19!59 (S,A.), s. 25a. 
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pu "poses are fi rst, the anti human globulin test and secondly the 
ADO bl()od grouping of stains. The former test demonstrates 
whether the blood is 0[' is not of human origin. The latter is a 
simple blood grouping which shows whether a particular person's 
blood .is in One of four groups, namely A, D, AB Ot O. Statistics 
show that the relevant percentage of Australians of European 
descent in the four blood groups are group A 40'0/0' group D 8%, 
group AB 4%, group 0 48%. It.is not possible by any known 
method to establish that a particular blood stain comes from a 
particular person. However all methods of testing will eliminate 
certain persons from suspicion. There are two other methods of 
identifying blood stains. One is through MN grouping. Il1c 
frequencies of these groups in the Australian population of 
European descent are approximately M 30%, MN 50%, N 20%. 
The tbird blood grouping is the Rh. If this system were used 
most or the population would fit into one of six groups contfLilling 
the following respective proportions of the population-32%, Hi%, 
15%, II %, 11% and 2%. It js apparent that, if all three methods 
of identification were II sed , a far larger percentage of per'sons 
than at present could be eliminated from suspicion of havin.1:! 
produced a particular blood stain, and detection. based upon this 
factor would be grerltly assisted. The use of all three methods is 
fltVoured by Dr, Hay who reported, after a visit jn 1973 to the 
Metropolitan :Police Laboratories in London, upon methods of 
testing and identification of blood. IE the more sophisticated forI1l~ 
of blood grol~ping are undertaken expensive equipme~t will be 
required, and it may be impossible or inconvenient to have the 
Director of Serology of the Australian Red Cross Society continue 
to be responsible for undertaking all serology tests. 

4.3 Forensic Odontology. By forensic odontology we refer to 
the identification of teeth both natural and artifi.cial as part of 
criminal investigation. This includes the reconstruction of. the 
state of. the mouth of a deceased person at the time of death or 
at the time of the .Iast recorded· dental examination, and may 
involve taking impressions and making cast and bite records. the 
collection and eva luation of pre-existing dental records and certain 
photographic work. It may include examination" of the teeth of 
living persons ancl the comparison of blie marks wHh those teeth 
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or with the teeth of a deceased person. The committee has been 
informed that considerable research has been carried out in Great 
Britain, Scandinavia, Yugoslavia, Japan and South America into 
variOlls aspects of forensic odontology. In South Australia records 
of teeth of persons who receive dental treatment are kept solely 
at the discretion of. the dentist. In matters relating to odontology 
the Po!ice Force relies upon voluntary assistance particularly from 
members of the dental school in the University of Adelaide. 

4.4 Testing for mood Alcohol Content. The Road Traffic Act 
Amendmcnt Act, 1967 was proclaimed to come into operation on 
the 23rd November, 1967. Since that Act has been in force it 
has been an offence to drive a motor vehicle, or attempt to put a 
motor vehicle in motion, while there is present in the blood a 
concentration of . 08 grams of alcohol in 100 millilitres of blood, 
which is described in the Act as "the prescribed concentration of 
alcohol".m Under section 47e of the Act the police can require a 
person to submit to an analysis of his breath by a breathalySlng 
instrument where a member of the Police Force believes on 
reasonable grounds that a driver or person who has attempted 
to drive a motor vehicle has behaved in a manner which indicates 
that his ability to drive the motor vehic1eis impaired, or he has 
been involved in an accident. They have no power to make 
random breath tests of persons ddving motor vehicles, or to 
require a motorist to submit to a breatll test even where the 
police o/Jicer knows that that person has consumed a considerable 
quantity of liquor, except under the conditions prescribed .in thn t 
section. A person properly required to submit to an ana1ysis 
of. his breath, who fnils to do so, commits an offence.loa The 
breath analysing .instrument mllst be - one approved by the 
Governor by notice published in the Gazette.104. The Commissioner 
of Police is empowered to authorize persons to operate the breath 
analysing instrument, and the person whose breath has been 
analysed is to receive a statement in writing containing particulars of 
the day and time of. day at which the ana1ysis was made and the 
concentration of alcohol indicated as having been present in his 

192 Road Traffic Act, 1961-1974 (S.A.), ss. 47u, 47b. 
.t03 Road Trame Act, 1961-1974 (S.A.), s. 47e(3). 
lOJRoad Traffic Act, 1961-1974 (S.A.), s. 47h. P-
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blood. Provided that there has been due compliance with these 
requirements of the Act, it is to be presumed, in the absence of 
proot to the contrary, in any proceedings for an offence against the 
Act, that the concentration of blood proved in evidence to have been 
shown on the breath analysis was as so shown then and throughout 
the period of two hours immediately preceding the analysis.105 

4.4.1 The Akotcst. This test was introduced by the Road 
Traffic Act Amendment Act (No.2), 1972 which cam~ into 
operation on the 9th August, 1973. The apparatl.:s for the 
alcotcst must be approved by the Governor. l:t indicates the 
presence of alcohol in the blood of a person by the dis­
colouration of a reagent contained ja thc apparatus upon 
contact with the breath exhaled by that person.1UO A member 
of the Police Force may require a person to submit to an 
alcotest in the same circumstances in which he may require 
him to submit to a breath analysis, and may require him to 
submit to an aJcotest and to a breath analysis. Failure to 
submit to nn alcotest constitutes a similar ofIence to failure 
to submit to a breath analysis.197 An aJcotest requires only 
a simple apparatus and provides a check which may exclude 
the presence of alcohol. If the presence of alcohol is not 
excluded then the alcotest must be fOllowed by a breathalyser 
t(~st to determine the concentration of alcohol in the blood. 

4.4.2 Right to Demand Blood Tests. Compulsory blood 
tests under the Road Traffic Act may be taken only where 
injury has been suffered by any person apparently of or above 
the age of 14 years who, after an accident in which a motor 
vehicle is involved, attends at or is admitted into a hospital 
for the purpose of receiving treatment for the injury,lOB The 
results of such blood tests arc admissible in evidence. The 
police arC not entitled to require a person suspected of driving 
under the influence of alcohol or of being drunk to submit to 
a blood lest; but the person who is required to submit to an 

--.~ .. -.-.-----~.---------
19~ Road Traffic Act, 1961-1974 (S.A.), s. 47g(l). 
JOtl Rond Traffic Act, 191.i1-l974 (S.A.), s. 47a. 
107 ROlld Traffic Act, 1961-1974 (S.A.), s. 47e. 
:108 Road Traffic Act, 1961.1974 (S.A.), s. 47i. 
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aJcotest 01' a breath analysis is entitled to have a sampJe of 
his blood taken from him, at his expense, by a medical 
practitioner nominated by him.lon 

4.4.3 Training oj' Operators for Br4!ath AIUllysing. We 
have been informed that the first police officer trained in the 
use Ot tl1(l breath analysis instrument was insttucted at a 
cOllrse ot three weeks' duration at Police Headquarters in 
Victoria. Since then courses for South Australian oftkcrs have 
been designed by him and, as we have said, in the year 1971-
.1 972 eight omcers attended a three weeks' course ill which 
lectures were given not only by members of the Police Force 
but also by a member of the Crown Law Department, a 
pathologist and a member of the Chemistry Depi1rtment.200 

4.4.4 Criticism of the Use oi' Breath Analysis. As we have 
pointed alit, the Home Oflice Laboratories in England and 
Wales undertake blood testing for the police.201 This blood 
testing is usualIy for the purpose of determining the con­
centration of alcohol in the blood. In the United Kingdom 
the alcotest is used, but the breath analysis has not been 
introduced as 11 method of detecting the degree of alcohol 
present in the blood. A simila r position ex.ists in other 
countrics. The Fu1J Court of Tasmania poin •. )d to some 
difflculties in the testing by breath analysis in Peterson v. 
Mitchefl.202 The committee has been informed that since that 
decision the police in Tasmania have not prosecuted where a 
breath analysis shows the concentration to be less than '10, 
although the Tasmanian Statutc prescribes a concentration of 
'08.~03 The commi.ttee has considered the objections made 
by certain analytical chemists to the use of the breathalyser 
on the grounds that the breathalyser instrument is primarily a 
screening instrument of limited accuracy; that its accuracy 

100 Road Tramc Act, 1961-1974 (SA), s. 47f(1). 
200 Chapter 3,para. 2.6.1. 
201 Chapter 10, para, 2.J. 
202 Unreported, 13 December 1972, Full Court of the Supreme Court of 

Tasmania. 
203 Road Safely (Alcohol and Dmgs) Act, 1970 Cfas.), 55. 6, 23. 
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depends in part upon an operation which is \.IJ)dertaken by 
technicians wbo arc not under direct professional supervision 
and who do not f:ollow established Jaboratory control pro­
cedures; and an incortect assumption that the ratio for alcohol 
between blood and air in the .Iungs is constant at 2100 : 1. 
The committee does not regard it as its [unction in this report 
to discuss the criticisms which are made of the method of 
testing by breath analysis. We merely mention the criticisms 
lI1u(b by analytical chemists. It has been suggested to us that 
the Royal Australian Chemical Institute shouid be invited to 
apPoInt i). panel to advise as to the most accurate method of 
.IMiUSU ring the quantity of alcohol in the blood at any given 
time, and to report upon the accuracy of the breath analysis 
instiument and the advisability or otherwise of its usc by 
technicians as opposed to scientists. Compulsory blood testing 
for persons injured in vehicular accidents and receiving treat· 
ment at hospital having now been introduced into the Statute, 
it may be felt advisable to consider whether the compulsory 
blood test should replace the breath analysis test. The com· 
mittee has not thought it appropriate to inquire more deeply 
into this matter but draws attention to the problems which 
exist. 

4.4.5 The Casf~ Jnr Ulood Alcohol Testing of a Wider 
GrIlUP (If Drh'crs. We have referred to the fact that a police: 
omcer has no power to require a driver of a motor vehicle to 
submit to un alcotest or breath Mlalysis unless he believes 
upon reasonable grounds thut such driver has behaved in a 
manncr that indicates that his ability to drive the motor vehicle 
is impaircd, or he has been involved in an accident,2o.( It is 
SOl11cl.lHles argqcd that the power to conduct random tests 
for ait!o/lol might significantly reduce the jncidence of drivIng 
while under the influence of liquor, and thereby rednce the 
numbers of people killed on the roads. This argu,ment mllst 
b,J balanced against the argument that the taking or such tests 
is an infringement of humnn rights. We have been informed 
that when random breath alcotests were taken in Eng'land 

ZO\ Chnpter JO, pnrll 4.4. .. 
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about two years ago there appeared to be a significant dcc..retlse 
in the offence of driving under the inflllcnce of liquor [Dr some 
time. but that such decrease was of short duration. If: full 
stati~tics are kept relating to the cotnpulsot·y blood tests taken 
lInder s. 47i of the Act it may be that a pattern. will emerge 
showing when and where is the greatest risk of injury (hl'Ough 
drunken driving, and a case may be made out for permitting 
random testing for rtlcohol of per:lons driving at times and 
places indicatcd as being of high risk. Thc problem is a 
compJex one. The compulsory submission to tests by persons 
who displayed no aberration from norlllal driving standards 
would be liable to arouse animosity in them, and to detract 
from good public relations of the Police Force with the com· 
munity. It appears that the resultant detection of: olTenders 
might be minimal. Upon the information before jt the com· 
mittee docs not recommend an amendment to sedan 47 of 
the Roan Tramc Act, 1961·.1974. 

4.4.6 Recommendations with respect to Testing [or Blood 
Alcohol Content. 

(a) We recol/1/flend further inquiry into (he accuracy 01 
breath (lIIalvsis ant! into the methods of breath 
al/alvsis (lwi the desirability or otherwise 0/ having 
bre(;th analysis taken by perso/ls who are /leitlter 
trained scientists nor working 'lInder the direction of 
trained scientists. 

(6) We feCOIIl/llene! that [Il slich inqlliry the desirability or 
otherwise of substituting compulsory blood festing for 
breath analysis he considered. 

(c) We recollllllend tltat lull statistics be kept ill relalioll 
to brood tests complI{sorily lI/(1de UPO/l accidellt 
victilllS, arId ill particlIlar th(, tillles el//(/ places 0/ slIch 
accidents, to ascertain whether llcddellts ill \I'!:ich 
the victim has cOl/slIllled alcohol are JJlore likely 10 
occur at particular times and in {Jorticular p{oces. 

5 The Future 01' Forensic Science in SOl~~h Australia. Idcally all 
tbe resources .in a forensic science unit should be open equally to the 
police and to the private citizen. Some scientists argue that ihis is so 
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in certain laboratories beca'.'.tse, it is claimed. any differences of opinion 
arc ironed out in the labol'atory itself. A solution along these Hnes 
comes ioto conflict with the pfe<;cnt adversary sYlitem of criminal 
Jitigation. lJnder that system the tribunal to decide the facts, be it 
judge or jury, is entrusted with the task of assessing the evidence and 
of deciding what is accurate and what is inaccurah. Scientists, like 
other persons, have varying personalities and varying views. 'The more 
forceful may over-ride the less forceful, but may IlOt necessarily be 
correct. The consultation and the dissolution of. difficulties within the 
laboratory llIay result in a compromise which is not the full truth. 
Certainly it is difficult for juries and for judges t.o determine some 
scientific questions. Nevertheless the committee believes that it is more 
appropriate for them to make the determination, having heard all the 
evidence including difTeren('es of opinion amC'ng experts, than to allow 
the experts among th",mselves to determine what bowdlerized version 
of the scientific matters shaH be placed before the court. At present it 
seents to us inevitable that the police will have the first use of scientific 
facilities as they are the first to investigate any particular crime. TIle 
defence ml.lst explore avenues, such as the universities. to obtain experts 
who are independent of: the police and have not already been engaged 
by them. This does not mean that the police should not olTer assistance 
in scientific examination of objects at the request of the defence; but 
i.f such assistance is given it must necessarily be upon the basis that 
the evidence resulting from such examination will be available to the 
proseclltion as well as to the defence. There will still be many cases 
where the solicitor for the defence win be loath to take the responsibility 
of advising his client to submit to a scientific examination, the results 
of which Illay prove adverse to him; and many clients, even if they have 
n consciousness of their' own innocence of the crime with whi.ch they are 
charged, will not have sufficient confidence in the scientific process~s (0 

submit to an extlminaHon in suc;h circumstances. The committee 
beli{!ves th{1,t there is need for a national institute in Australia which 
should hnve the resources to undertake more extensive research into 
matters of forensic science than is possible ill laboratories already .in 
existence. As an illustration the committee refers to the use of voice 
prints as it means of identification, in which it understands that research 
is progressing in other countries but, as f[lr as we know, not in Aus­
tntlia. A national instil.ute of {orehsic science could contribute to such .. 
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research liS well as have immcdiate (\CCCSH to the rcslilts of rescarch 
elsewhere. But further than that. such an institllte might well be able to 
underlnke for an accused person scientific examinations which an 
institute within the State could not undcrtake, The only small institution 
cutedng for the needs of the accused to which the cOlnmittec has been 
referred is the one which we mentioned earlier: ill this chaptu.~Oti We 
c.'1nnot envisage SllCh an institution in South AlIsf.,~a1ia, but we CUll 

envisage one on a national level. The committee has had cor­
r:!spondence With the National Forensic Institute Committee of Inquiry. 
We believe that .it js not our province to disclIss fn any detail what 
work should be undertaken by such an institution, We do recOIll­
mcnd co-opera tion by the South Australian Government in the 
foundation of slIch an jnsiHutc. 

5.1. Rccommendation with rC$pcct to II Nationul ·Forcnsic 
Institute. 

We recommelld l/1at the South Australiall Govgmmeflt co-operate 
in the eSlabllshmelll of a national institille o{ forensiC science. 

5.2 l'resent Litc" 01'. Adeql'lttc Iforensic Science Fucilities ,·,.,r 
the l'oUce Force. The committee believes that the time has cOllie 
to take stock of the forensic science services available to the 
police in South Australia. Over the past twenty years since the 
instruction of polic\! oflkcl's in forensic woric began here. the usc 
of scientific and technological aids in the solution of crime ha:s 
become increasingly importa~t. Sophisticated instruments have 
enabled examination of parti~>les with results which would have 
been thought impossible twenty and even ten years ago. There 
are constantly new developments in the analysis of. substallc;'.cs, tmd 
the uses to which such analyses can be put. The Police Force in 
Sout.h Australia has struggled along with an inadequate laboratory, 
with no trained scientists, relying upon police officers trained as 
technicians and lIpon such help a$ can be obtained from govern­
ment departments and outs:de agencies. To some extent the 
committee believes that the amoullt of help .is conditioned by the 
cost which the Police Force regards itself as able to incur in any 
particular case. Sometimes the police officer may not be certain 

--------------------,..,----
20u Paragraph 2.2. 
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to whom he should turn for help. Although he can obtain advice 
of a general nature from scientists in government departments, and 

. of a particular nature from specialist scientists at places like Amdel, 
those scientists are not primarily interested in forensic science 
and may not be aware of the latest developments taking place 
elsewhere. One example of this occurred in the case The Queen 
v. Van Beelen (No. 2)206 in which a more sophisticated test than 
that undertaken by an analytical chemist employed in the govern­
ment chemistry department was successfully performed by a witness 
for the defence, who was director of a forensic science laboratory 
in :be United Kingdom and who came to South Australia as an 
expert witness for the defence. The result supported the claim of 
the prosecution concerning the particle so tested, but the tests had 
not been made in South Australia because the scientific witness 
here, who beld a university degree, was unaware that it could be 
successfully performed upon particles of fibres as small as those 
which were available. The witness who made the test was per­
manently engaged upon forensic science, but the primary duties 
of the other witness were unrelated to forensic science. There is 
therefore, as it seems to the committee, an advantage in having 
directly attached to forensic work scientists who will, as part of 
their primar'! duties, keep up to date with modern forensic 
methods. Nevertheless we do not see it as practicable to set up 
a police forensic science unit in which all the more sophisticated 
work will be done. Some of the work undertaken at Amdel and 
at the Institute of Medical and Veterinary Science on behalf of the 
police requires the use of expensive equipment which is used cnly 
occasionally for police purposes and frequently for purposes which 
have nothing to do with police investigation. We can see no 
value in duplicating the provision of expensive equipment or in 
seeking to attach to a police forensic science laboratory scientists 
with higher degrees who :;nay be called upon to USe their 
particular specialty only occasionally, and who would for the most 
part have to be occupied in general scientific work. We do not 
regard this as the best use of the nation's most highly quaiified 
scientists, nor is it likely to produce satisfactory results as it would 
lead to discontent on the part of the pa'i,!icular scientist. 

200 Unreported, 15 October 1973, Supreme Court of South Australia. 
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5.2.1 Forensic Pathology, Serology and Odontology. It 
appears to be generally acce;pted as desirable that a forensic 
pathologi&t should maintain contact with gener~l patholog~ • 
and that he should not have any closer links wlth a forensIc 
science laboratory than does the present Director of Forensic 
Pathology at the Institute of Medical and Veterinary Science. 
We therefore do not recommend that the pathologist be a 
member of the forensic science laboratory. It appears appro" 
priate for the Police Force to continue to use the services of 
the Director of Forensic Pathology. We recommend that 
the three methods of blood testing to which we have 
referred207 be undertaken. This will require the purchase of 
expensive equipment. The committee does not have a 
rrefcrence as to where the equipment shall be situate, or 
whether the work shall be undertaken by a serologist in the 
employ of the Australian Red Cross Society. the Institute of 
Medical and Veterinary Science or of the Police Forensic 
Science Laboratory. This is a matter in which considerations 
outside the scope of the committee's inquiry may play some 
part. It has been suggested to the committee that considerably 
more should. be done in the field of forensic odontology than 
is at present beinp; undertaken in South Australia where there 
is no organized research on this topic. The committee believes 
that forensic odontology could not properly be undertaken 
within the folice Forensic Laboratory. The work of forensic 
odontoJoov should be under the direction of a person with a 
degree i;'clentistry and with an interest in this field. It may 
be practicable for a forensic odontological service to be set 
up ~vithin the Department of Oral-Biology at the University 
of Adelaide where some lectures on forensic odontology are 
at present given to under.-graduate students. This would be 
a matter of further inquiry and negotiation. Wherever the 

. service is to be situate it should be empowered to consider the 
establishment of a system of recording of the distinctive 
features of the jaw and of teeth both natural and artificial. 
research into the identification of teeth, and the training of 

~07 Chapter 10, para. 4.2. 
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members of the Police Forensic Science Laboratory in the 
technician's work involved in odontology. 

5.3 The Future Administration of the Forensic Science 
Laboratory. We have said that we do not favour the forensic 
science laboratory undertaking all forensic science work. In 
particular 've do not favour the jnstallation of expensive 
equipment which will duplicate equipment available in govern­
ment departments or semi-government agencies. Nor do we 
favour the employment of specialist scientists who will not be fully 
occupied jn their specialty. We do not believe that the present 
situation is entirely satisfactory. One alternative would be to take 
all forensic science work from the Police Force and set up a 
forensic science laboratory which would be independent but would 
be government funded. We have in mind a body with an inde­
pendent council of the nature of the Institute of Medical and 
Veterinary Science. If such a body were formed none of its 
employees would be members of the Police Force, and it would 
take over much of the work at present done by the Police 
Forensic Science Laboratory. The police would continue to act 
as scene of crime investigators and would collect exhibits, but the 
rest of the work, including technicians' work, would be done by 
the forensic science institute. One advantage of such an institute 
would be that it could engage scientists and appoint them to 
appropriate positions without regard to the police promotions' 
system. It would be difficult, if not impossible, to inject into the 
Police Forensic Science Laboratory as at present established 
trained scientists who were also police officers. Were the question 
one of starting ab initio a forensic science laboratory to undertake 
investigation for the police, then the committee would be .inclined 
to favour this method, although we realize it would have the 
inherent weakness of limiting the amount of criminal investigation 
under the direct control of the police. However we believe that 
the loss of the skill and experience of those police officers who 
are at present attached to the Police Forensic Science Laboratory 
would outweigh any advantage to be gained by the setting up of 
such a laboratory. It would, in the committee's view be 
~Illeconomic and unproductive to leave ilie police laboratory 'as it 
IS and to set up elsewhere or, assuming that the police laboratory 
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moves to the proposed new building at Divett Place, in the same 
building a second laboratory to undertake the scientific work 
leaving the police to undertake the present technicians' work. 
Technicians and scientists must work side by side in a laboratory 
for this to produce effective results. We have come to the cpn­
clusion therefore that the present laboratory should be developed 
along similar lines to the Norman McCallum Police Forensic 
Science Laboratory. We believe that, in such laboratory the 
Director should hold a higher university degree in science and that 
the Deputy-Director should also hold a university degree in 
science. There should be a chemistry department and the person 
in charge would be required to hold a university degree. So too 
would the person in charge of serology if that was to be under­
taken at the institute. It seems to the committee that, given the 
present system of ranks within the Police Force and the pay 
structure, a number of the persons holding higher positions within 
the institute could not be members of the Police Force but would 
be public servants perhaps seconded from other departments. The 
pay structure should be such as to attract persons of adequate 
capacity, particularly in the case of the Director of the 
laboratory who must be a person of high calibre in the scientific 
community. He should be able to initiate, forensic investigation, 
to direct training of personnel including in-service training, anel to 
direct what matters can properly be undertaken within the 
laboratory and what should be sent elsewhere for further investi­
gation. He must decide where and under whose direction 
scientific investigations outside the laboratory should be under­
taken. It should be his responsibility, perhaps after consultation 
with the Coroner if that be thought advisable, to direct when and 
by whom an autopsy shall be performed upon the body of a person 
whom the police suspect to have been the victim of a crime. On 
the statIstics which were given to the committee such bodies are 
in the ratio of about one to ninety-three of the autops'ies performed 
cach year, so that there would be very little interference with the 
present power of the Coroner in relation to autopsies. 

5.4 The Location o[ the Police Forensic Science Laboratory. 
The committee believes that the laboratory should be located in 
the new building to be erected. in Divett Place or in a building, 
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adjacent thereto. It is proposed to house in the new building 
government departments with the members of which the members 
of the proposed laboratory would work in close liaison. It would 
be convenient for the laboratory to be near to the mortuary. The 
in-service training of members of the laboratory would be facilitated 
by the juxtaposition with the government departments. 

5.5 Recommendations with respect to the Police Forensic 
Science Laboratory. 

(a) We recommend that the laboratory should be serviced by 
Inembers of the Public Service and by members of {he 
Police Force. 

(b) We recommend that the Director of the laboratory should 
hold a higher university degree in science and should be 
a person capable of initiating forensic investigation, of 
direCting f;he training of personnel including in-service 
training, and of directing what malter can properly he 
undertaken within the laboratory and what should be sent 
elsewhere for further investigation, and, as to matters to 
be sent outside, where and to whom they are to be sent. 

(c) We recorllmend that the laboratory should not undertake 
pathological examinations but that the Director should, 
after consultation with the Coroller if necessary, direct 
when and by whom an autopsy shall be performed upon 
the body of a person whom the police suspect to have 
been the victim of a crime. 

(d) We recommend that the Deputy-Director of the laboratory 
should hold a degree in science. 

(e) We recommend that the Laboratory should have a chemistry 
department the head of which should hold a university 
degree. 

(f) We recommend that future tests of blood stains should be 
by the ABO method, the MN method and the Rh 
method. We make no recommel!ldation as to which would 
be the most appropriate authority to make these tests. 
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(g) We recommend that a forensic odontological service be set 
up within the State and that consideration be given to the 
appropriate institution to undertake a forensic odonto­
'logical service. 

(h) We recommend that where expensive equipment is neces­
sary for scientific exarninations and the use of such 
equipment is' (l)lailable outside the l~olice Forensic 
Laboratory it be not duplicated within the laboratory. 

(i) We recommend that the Police Forensic Laboratory should 
not employ specialist scientists who will not be fully 
employed within their speciality where the services of 
such specialists can be obtained by sending work to a 
government department or outside agency. 

(j) We recommend that the Police Forensic Laboratory be 
housed in the bui:lding proposed to be buili in Divett Place 
or, if that is not possible, in a building adjacent thereto. 
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CHAPTER 11 

THE DISCRETION TO PROSECUTE AND THE CONDUCT OF 
THE I'ROSECUTION 

1 The Discretion to Prosecute. We discussed earlier the existence 
of d.iscretionin law enforcement which rests with the police.

20s 
The 

present discretion to prosecute rests with the appropriate member of 
the Police Force, sulbject ultimately to ministerial control,201l and also 
subject to any statutory provision which may require a prosecution to 
be authorized by some other body or with the consent of the Attorney­
General or some other Minister. A private individual may institute a 
prosecution, subject to the same limitations. The Police Force may 
set up an internal committee to advise whether prosecutions should be 
launched. Tn the case of prosecutions arising out of the use of motor 
vehicles a traffic adjudicatory panel consisting of police officers from 
the Prosecutions Branch of the Police Force is entrusted with the 
decision whether to prosecute, and, if so, for what offence. Where 
there has been no arrest but a report that a person has been suspected 
of committing a cr.ime within the Metropolitan area has been received 
and investigated a committee considers the report and the results of the 
investigation and decidl~s whether a summons should issue. In 
country areas such a decision is made by the Divisional Inspector. 
There are no qualified solicitors attached to the Police Force but the 
Police Force does, as it thinks necessary, obtain from the Crown 
Solicitor's Department advice and assistance in relation to prosecutions 
which may affect the decision to prosecute. Such advice and assistance 
is sought in two ways. A formal memorandum may be sent to the 
'Crown Law Department with a request for advice on a particular point 
of law or a request \that an officer of that department prosecute for a 
particular offence. Sometimes a police officer, who is engaged in 
investigating an alleged offence, seeks advice from the Crown Law 
Department in an inf.ormal manner as to the appropriate charge, if any, 
to be laid or as to the manner in which an investigation should proceed. 
The inf.ormality with which the approach for advice has frequently 
been made has the approval of both the Crown Law Department and 

208 Chapter 2, para. 3. 
200 Police Regulation Act, 1952-1973 (S.A.), s. 21. 
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of the poJice Force. Nevertheless with the growth of work and the 
more frequent changes in legal staff in the Crown Law Department, it 
~nay becom~ more difficult to achieve satisfactory results upon an 
mformal baSIS. Whatever advice the police may receive from the Crown 
Law Department, they alone make the decision to prosecute or not 
to prosecute. 

1.1 Decision as to Trial. Where a person has beeG. r:0mmitted 
for trial it is the duty of thc Attorney-General to present an 
information against that person for him to be tried bdore a jury 
unless he is of opinion that there is no reasonable ground for 
putting the person on triaJ.210 In practice the depositions taken 
upon the hearing at which the person is committed for trial are 
sent to the Crown Law Department whose duty it is to adv.ise the 
Attorney-General whether the matter should proceed, in which 
case an information is laid in the name and by the authority of 
the Attorney-General,211 or whether a nolle prosequi should be 
entered. Th is is equally the position where the prosecu tion has 
been initiated by a private person. Such person ceases to be a 
party to the prosecution after the accused has been committed for 
trial. If the person again~t whom a cbarge has been laid is not 
committed for trial there is no obligation upon the police to seek 
advice from the Crown Law Department as to whether the 
Attorney-General should nevertheless lay an information. The 
cO~lmittee has been informed that as a matter of practice the 
police do seek such advice if they are dissatisfied with the refusal 
of the magistrate or justice of the peace to commit the accused 
for trial. A private person who has instituted the prosecution in 
respect of which the court has refrained from committing the 
accused f~r trial may submit the depositions to the Attorney­
General with a request that an information be laid. In practice 
such a request would doubtless be placed before the Crown Law 
Department for advice as to whether the depositions disclose a 
prima facie case against the accllsed. 

1.2 Commercial Prosecutions. There appears to be a orowth 
of sllch prosecutions in complex cases where the facts ~an be 
elicited only with the help of experts, and where the evidence is 

~lO c;F~!;;i~ Lu\;-Conso1id~tion Act, ;-935~i972 (SA ):';'2~'----~-
_ll Criminal Law Consolidation Act, 1935-1972 (S.A.), s. 275. 
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likely to be 'lengthy and to include many documents the import 
of wh.ich can be fully comprehended only with the assistance or 
experts. By inter-departmental arrangements prosecutions in 
diflicult commercial cases are investigated by members 01: the 
Police Force under the direct supervision of the Commercial 
:Prosecutions Officer who is a solicitor employed in the Crown Law 
Department. They have the assistance of a qualified accountant, 
and another legal officer is available to assist in advising upon 
investigations and the institution of prosecutions. To date this 
facility has not been extended to prosecutions in other than com­
mercial matters. Where such co-operative work is undertaken 
the decision to prosecute remains that of the Police Force:, but 
expert assistance is available at an early stage of the investigations, 
and the Commercial Prosecu Hons Officer usua lly conducts the 
prosecution both in the lower and the higher court. TIlis practice 
is likely to produce efficiency in prosecution, and has the advantage 
of injecting into all the decisions relating to the prosecution the 
v.iews of persons not directly connected with the Police Force and 
therefore not directly responsible for the investigation. The com­
mittee believes that the extension of this arrangement to other types 
of: criminal prosecution is highly desirable. 

1.3 Police Prosecutions. There arc at present thirly police 
prosecutors within the Prosecution Section, six times as many as 
there were twenty-one years ago. As we have seen, .in the year 
1971-1972, a thrce weeks' in-service course for intending prosecutors 
was attended by twelve police officers.m There is little oppor­
tunity for promotion within the Police Prosecution Section, aneL 
this has seriously hampered the retention of police prosecutors 
with a disposition and ability to undertake this type of work. 
Oflicers from this Section prosecute in all but a small proportion 
of summary offences and minor .indictable offences heard and 
determined in a summary way in the Metropolitan Area. The· 
section also provides prosecutors for most committal proceedings 
in that area. The Crown Law Department occasionally provides 
prosecutors (or preliminary hearings likely to involve ditlicult 
questions of law or fact; but owing to sQortage of. stall' it has had 

.... -.-
!l12Chaptcr 3, para. 2.6.1. 
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to decline to provide such assistance on a number of occasions 
when it would ·have wished to give assistance. The result is that a 
police prosecutor, with only a cursory training in the law of: 
evidence and procedure, and with little knowledge of common 
law but a detailed knowledge of. IllOst of the statutes material to 
the prosecution, may be required to prosecute in cases involving 
difllcult questions of law and of fact where he may be opposed 
by counsel 01: skill and experience. Some of the larger country 
cities have the services of police prosecutors who are members of. 
the Police Prosecution Section. In others the prosecuting oOker 
has been trained as such. But in some of. the smaller towns the 
prosecutions are, of necessity, undertaken by police. officers who 
are not so trained. If such a police officer beheves that a 
prosecution involves difficult questions of law or f:act or both. he 
may seek the services of an oOker from the Poltce ProsecutIon 

Section. 

1.3.1 Committal Proceedings. Since the 30th November, 
1972, the procedure upon committal proceedings has be~1l 
changed. Prior to then the ordinary procedure was that. Wit­

nesses were examined upon oath and could be cross-exam1l1ed. 
The depositions of a witness were to ~e read over to hil.n and 
signed by him and by the justice before whom the eVIdence 
was taken.~lH By the Justices Act Amendment Act, 1972 a 
new practice was introduced. The statement of a witness for 
the prosecution may be reduced to writing and verified by 
affidavit and may then be tendered, subject to the right of the 
accllsed to require the person to be called for cross­
examination.~t<l This amendment saves the tim.e not only of 
the courts but also of witnesses. and causes a great saving of: 
expense. n is essential however to the efficacy of the system 
that all facts upon which the prosecution intends to rely at 
the trill I shall be properly proved in the lower court. The 
position is even more crucial where the accllsed pleads guilty 
in the higher court. If: he pleads not guilty and the Crown 
Prosecutor realizes that the statements tendered in the lower 

!ll:l Justices Act, 1921-1969 (S.A.), SS. 160, 108 . 
!lll Justices Act Amendment Act, 1972 (S.A.), s. 9. 
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court are defective, or that there are witnesses f.rom whom 
statements should have been but were not obtained Hncl 
tendered, he can, between committal proceedings and the 
trial, obtain the requisite statements and supply copies of 
them to the accused, and at the trial to the trial judge. [f 

the plea is one of guilty the trial judge may be a t II dis­
advantage in assessing penalty if the depositions do not contain 
all the information which they should contain. It is essential 
that careful consideration be given, prior to the hearing of 
the committal proceedings, to the selection of appropriate 
witnesses and to the preparation of statements so that sllch 
statements shall contain all proper material but shall not 
contain inadmissible evidence. The committee has been 
informed that in the United Kingdom the selection of wIt­
nesses and the preparation of statements for committal pro­
ceedings .is undertaken by prosecllting solicitors. In Adelaide 
it is lIsually undertaken by the police. 

1.4 The Ollice 01' Director o~ .Puhlic Prosecutions l'or England 
and Wales. This ofl1ce was created by the Prosecution oj' Offences 
Act, 1874 (U.K.). In 1884 the Treasury Solicitor took over tbe 
duties of the Director, and the olftce went into abeyance until 
1908 when it was revived. The Director is a civil servant 
appointed by the Home Secretary and responsible to the Attorney­
General. His powers and duties are delimited in the Prosecution 
of Offences Regulations, 1946. He must institute, undertn ke or 
carry out the criminal prGccedings in the case of: any offence 
punishable with death; in any case referred to him by a govern­
ment department in which fte considers that criminal proceedings 
should be instituted; and in any case which appears to him to be 
of importance or difficulty or which for any other reason requires 
his intervention. The regulations set out in detail matters which 
must be reported to the Director. In cases which he regards as 
of a serious; nature or as having some difficulty he undertakes 
the prosecution through his department. In other cases the conduct 
of the prosecution may be left in the hands of the police. Where 
a prosecution is abandoned, withdrawn or not proceeded with 
within a reasonable time a report is ma'de to the Director so that 
he may consider wbether any steps should be taken. There are 
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a number of offences in which the prosecution IllUst be taken by 
or with the consent of the Attorney-General or the Director of 
Public Prosecutions. It is difficult to extract any policy from the 
diverse statutes in which such a consent is made a prerequisite 
to prosecution. The committee has been supplied with figures 
showing that in 1968 of 276805 persons prosecuted for indictable 
offences the Director prosecuted 1 247, and of 1 387724 persons 
prosecuted for non-indictable offences he prosecuted 1949. It 
is apparent therefore that the actual prosecutions undertaken by 
the Director have been comparatively few in Ilumber. Under 
regulation 2 of the Prosecution of Offences Rcgulations the 
Director gives advice. eithgf on application or on his own initiative, 
to government departments, clerks to justices who are solicitors 
having a duty to advise lay justices on matters of law, chief: ofllcers 
of. police and other penJons .in any criminal matter. This is 
regarded as a very important part of the work oj: the Director of 
Public Prosecutions. The committee sought the views of the. 
Solicitor-General, the Crown Law Department, the Law Society 
of South Australia and the Police Force as to whether the office 
of Director of Public Pros0<:Htions. should be established in South 
Australia. Neither from any of these nor frOIll any other section 
of the cOlllmunity Iw.ve we received any s~lbmission in. favour of 
such an office. 

1.S Decisions in Relaii'.)n to the Prosecution. The committee 
believes that the dedsion whetht;r to prosecute or not to prosecute 
is one which should. except in :so far as it relates to questions of 
law, be taken by the police, t,u.bjc:ct always to ministerial control. 
We use as an illustration of 'the operation of such a discretion 
tralftc offences which come bl~t'ore the tramc adjud icating pH net 
That panel may consider that, although technically a person appears 
to have committed an. offence, there arc extenuating circumstances 
which make it proper not to take proceed ings. It may Warn the 
alleged offender. and may invite him to attend it kc.lure on road 
safety given by a member of the Police :Force. The warning may 
take the form of a statement that proceedings will he instituted in 
the event of there being any further offence. of a similar nature 
committed by the alleged offender. The conllnitte{~ bcli(!ves that 
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this practice is reasonable, and is likely to foster a better relation­
ship between the members of the Police Force and the person to 
whom the warning is directed and other members 01: the public 
who arc aware of' the practice, than if overy technical breach of 
the .Iaw relating t·o motor vehicles were to be prosecuted. We have 
considered whether there should be any superintendence Ot the 
prosecution. oi rnujot ofTenccs or of offences alleged to have bc::n 
committed by policl~ olllcers, such as is exercised by the Director 
of Public Pro~eclitions. While there is considerable merit .in the 
notion of: an eXllmination by some one outside the Police Force 
of decisions to prosecute in such ofTences, we do not f'avour the 
creation of' a new omce or the appointment of: any person with 
general powers of superintendence over the institution of 
prosecutions by the police. We have made recommendations as 
to how compla.lnts by members of the public against the police 
should be dealt with,2Hi If our recommendations on this matter 
arc followed, we belieye that there is no necessity for any other 
person to be a pprised of. or to take proceed ings concerning orrenccs 
alleged to have been committed by members of' the 'Police Force. 
As for the decision to prosecute in the case of: seriolls crimes thl! 
experience in Englnnd has shown that it .is dimcult, if: not 
impossible, for an outside body to supervise the prosecution of. any 
but a very small percentage of: such cr:rnes, Tn any event a 
pt'Osecution for a serious crime is less likely to be undertaken 
without due consideration than a prosecution for what may be 
regardcd as a minor crime. There would be more likelihood of 
public outcry if: rt person were shown to have been prosecuted COl' 
murder upon evidencQ which was slender or where the facts were 
not properly investigated. than if a person were prosecuted for 
shoplifting in the like circumstances; yet the second person might 
feel as deeply aggrieved as the first. Tnitially the decision to 
prosecute must be taken when the alleged offender is arrested and 
ehnrged, The committee believes thnt this decision should be left 
to the Police Force. 

2 The Conduct o~' the l·rnSe(~lIti()lI. ldcal\y the conduct of' the 
prosccution should be in the hands of (\ leg\lI practitioner. Tf it werc 

!!1:i (,hapler 4. pa11\\. 2.3 and 3.1. 
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practicable to employ suf1icient compctcnt legal practitil'!1ers to undcr­
take the work of poJice proseculol's the committee believcs th~lt they 
should not be 01' become Il1Cmbel's 01: the PoHce Force. We think that 
it would be prcl'erable E01' all procecdings in cOllrt to be conducted 
on behalf of the Police Force by legal practitioners who were not 
subject to the discipline of the Force and who were therefore much 
morc independent than can be a polke prosccutor who is also a mcm­
bcr of: the Police Force. The supcriority .in rank of: a witness, who 
Illay be a .:ommissil)lled police oOleer, to that held by the police 
pl'OSeclitol' may give rise to diflicultics tor b,,'th if the police proseclltol' 
believ:::s that the witness is less than fl'ank with the court. Ilurther, 
[be desirability that he who acts as counsel in any matter shall not 
be pCl'somdly involvcd in the calise or personalty all'eclecl by its result 
cannot be over emphasized, Jmputations upon members of. the Police 
I:orcc which may be made during t1 prosecution must give concel'll and 
may evoke cmntions of angel' or distress in any police prosecutor who 
is also a loyal member of the 'Force, thereby rendering him less ellicient. 
HoweYer lhe {!·ommiltee rca lizes that it would not be practicable now 
0\' in the fore~M~.nble future to require lIll pl:osecuLIons instituted by a 
police oOker to be conducted by a legal practitioner, We do believe 
that subject to the ability 01: the Crown Law Department to obtain 
wl1kicnt numbers of competent .legal starr, the scheme which is now 
in operation in rein t:ion to commercia I proseclltions should be extended 
Ilrst (0 all pt'Osecutions 1'0\' on'ences triable in the Supreme Court, 
and .later to all offences triable in the Local and District Criminal 
Court. This would mean that a member of thc Crown Law Depart­
ment would advise UP()l'I matters of fact and of: law fl'ol1l tin cady stuge 
in the investigation. Hc would, if: he thought it necessary, conduct 
the committal pmceec\ings, anel, in nny event, before the committal 
proceedings he would give advice upon evidence and advise as to the 
topics to be covercd in statements to be obtained from witnesses. :Hc 
would peruse such statements ill order to ensure that they covered the 
pl'Oposed topics and that inadmissible evidence was not .included. When 
the Crown Law Department has available sullicient stair to enable the 
type ()f consultation wh ich we have envisaged, then it should become 
the duty anel the practice of: the Police Force to refer to the appro­
priate solicitor in the Crown Law Department (or his consideration 
any report concerning an indictable oll'ence in relation to which the 
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police are not satisfied, after investigation, that there is sufficient 
evidence to launch a prosecution. 

2.1 Interchange of Staff Within the Crown l~aw Department. 
The committee has been informed by both the Solicitor-General 
and the Crown Solicitor that they favour the interchange of legal 
practitioners employed in the Crown Law Department between 
what may be termed the civil side of the work and the criminal 
side of the work. The recommendations which we make concern­
.ing the conduct of police prosecutions should not .inhibit the practice 
of enlarging the experience of the Crown Law Department omcers 
in this manner. 

3 Recommendations with respect to the Discretion to Prosecute 
and the Conduct of the Prosecution. 

(a) We do not recommend the establishment of an office of Director 
of Public Prosecutions. 

(b) We recommend that the decision to prosecute remain at the 
discretion of the Police Force, except \Vhere Parliall1ent may 
provide otherwise in particular statutes. 

Cc) We recoIl/mend that the liaison between the Crown La\V Depart­
ment and the Police Force \Vhich no\V exists in relation to 
complex cornmercial prosecutions be extended, as soon as 
sufficient numbers of competent legal practitioners call be 
recruited into the Cro\Vn Law Department, to all prosecutions 
for offences triable in the Supreme Court, and, as soon as 
practicable thereafter, for offences triable in the Local and 
District Criminal Court. 

Cd) We recommend that it should become the duty and practice of 
the Po!i£:e Force to refer to the appropriate solicitor in the 
Crowl/. Law Department for his consideration any report con­
cerning an indictable offence in which the police are undecided 
whether the evidence is sufficient to warrant prosecution. 
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CHAPTER 12 

I'RIV ATE SECURITY S.ERVICES 

1 The Use of I'rivate Security Services. Under present conciitions 
of living the use of the private security service appears inevitable. 
Goods are so displayed in stores that the larceny of them is a simple 
feat. It would be neither practicable nor desirable to deploy the police 
force of a city so that police omcers acted as store detectives. The 
owners of factory and other busines~ premises which are closed for 
part of the day or night and for the whole or part of the weekend 
cannot rely, nor, should they be able to rely upon the services of 't\10''­
police force to patrol those premises and to keep a sufficient surveillance 
over the valuable equipment and goods contained therein. Nor can 
the police supply protection wherever large sums of money or other 
valuables are being transported. As the offences of housebreaking and 
office breaking become more rife with the expansion of a city, the 
owners of houses and offices find an advantage in engaging the services 
of: someone who will include such premises in a patrol during periods 
when breakings are most likely to occur. The committee sees the 
usc of tbe security agent in all the above mentioned circulllstances as 
naturally concomitant with population growth. ·But it would view with 
concern any development of any security service into a type of vigilance 
committee. The formation of such a committee indicates that the 
vigilantes and their supporters lack confidence jn the capacity of the 
Police Force to maintain the peace and to enforce the laws of the 
community. Such persons may be ordinary concerned citizens in a 
community in which the police force is weak or ine01cient, or they 
may be bigoted and obstinate personS who can see nothing but vice in 
any conduct of which they personally disapprove. If a vigilance COI11-

mittee is formed for the first reason then it indicates fault in the police 
force requiring immediate remedial measu res; if for the second then 
the operations of the committee should be forthwith suppressed. The 
powers and duties of security agents must in any event be contained 
within the framework of measures necessary and proper to be taken 
for the protection of the property which or person whom the security 
agent has been engaged to protect. A member of the Police Force 
has undergolle rigorous training prior to his appointm~nt, and continues 
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to receive training during his service as a police oOker. The security 
guard may receive no particular training and .. until the Commercial 
and Private Agents Act, 1972 came into operation on the 12th April, 
J973, he was subject to no restraints additional to those imposed upon 
all citizens under the law. A watchman or store detective, in the direct 
employ of someone, having the duty to guard that person's goods and 
to detect anyinlerl'erence with them is not within the purview of the 
Act.216 

1.1 The Commercial and Private Agents Act, 1972. This Act 
provides for the licensing of, among others, security agents and 
security guards. A security agent is defined by the Act as mean­
ing a person who for monetary or other consideration performs the 
function of guarding property or keeping property under sur­
veillance. The security guard is one who performs the same 
functiol: but dOes it in the employment of or as agent for a security 
agent,2.l7 The Act makes it an offence for any unlicensed person 
to act as or to hold himself out as a security agent or security 
guard, or to perform any of the functions of a security agent or 
a security guard unless he holds the appropriate licence.218 The 
application for the licence is to be made to the Commercial and 
Private Agents Board, which application is determined not less 
than one month after publication of an advertisement in a daily 
newspaper giving notice of the intention to apply for such 
licence.210 Tn practice the police investigate and report to the 
Board upon every person who applies for such a Iicence.220 The 
statute gives to the holders of licences under the Act no powers 
or authorities other than those given to them under the general 
law, so that a security agent or security guard has no greater powers 
of arrest than a private citizen.221 A licence is subject to annual 
renewal, and the Board may take disciplinary action, including the 
cancellation of the licence and the disqualification of the person 

210 Commercial and Private Agents Act, 1972 (S.A.), s. 6(1) (II). 
217 Commercial and Private Agents Act, 1972 (S.A.), s. 5. 
218 Commercial and Private Agents Act, 1972 (S.A.), s. 14. 
210 Commercial and Private Agents Act, 1972 (S.A.), ss. 7, 15; regulations 4, 

5, 6 made under the Act. 
220 Commercial and Private Agents Act, 1972 (~:A.), SS. 39, 40. 
22l Commercial and Private Agents Act, 1972 (S.A.), s. 31; see also Chapter 8, 

paras. 2 and 3.1. 
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from holding the licence either temporarily or permanently, upon 
an application made by any person or of its own motion.222 The 
committee has been informed that since the coming into operation 
of the Act licences have been granted to 14 security agents and to 
360 security guards. The active strength of the Police Force as at 
the 28th February, 1974 was 2 189.223 The licensed security agents 
and security guards are therefore in a ratio of approximately 1 : 6 
to the members of the Police Force on active duty. In addition 
there are employees actively engaged in crime detection the num­
bers of whom are unknown to the committee. The committee 
realizes that every new investigation placed upon the Police Force 
strains Hs resources, but believes that it .is particularly desirable 
that those who are employed in crime detection and prevention 
should be subject to some control. In this connection it draws 
attention to the absence of control, other than that which may be 
exercised by the employer, upon retail store detectives and watch­
men who are directly employed by the employer. 

1.2 Comparison with the Police Force. Tbereis a danger that 
in the eyes of the public a security guard may be seen as a type 
of policeman. The former must be discouraged from fostering 
any confusion which may exist. The committee received a sub­
mission that security guards should be invited to join a reserve 
police force to be used in times of emergency. We would regard 
this as undesirable. Particular security guards may be appro­
priately appointed as special constables when the need arises,22I 
but the acceptance of security guards qua security guards as being 
members of a reserve police force would be,in the view of the 
committee, to elevate their function beyond that for which their 
training and experience fits them. The committee noted that in 
the rules for its employees which one security organization sub­
mitted for our perusal, detailed instructions were given, the effect 
of which was to prohibit an employee from wearing a uniform 
which might be mistaken for that of a policeman, or from acting 
in such a way as to give the appearance of having an unlimited 

222 Commercial and Private Agents Act, 1972 (S.A.), ss. 17,41. 
22:11n arriving at this figure we have excluded 2 t officers seconded for service 

out of the State, 98 probationary constables and 364 cadets. 
2N Chapter 3, para. 7. 
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authority. He was reminded that his authority was limited to a 
particular place and a particular purpose. The giving of such 
directions is to be encouraged. We may expect an increase in the 
numbers of security guards; we should not expect an increase jn 
their powers. 

.1.3 The Use of: FirearlllS b)' Security Guards. A security guard 
may cany a ftreann only if he holds a licence under the Firearms 
Act, 1958, anciiE the firearm is registered under the same Act. In 
the rules for employees of the securiti service to which we referred 
in the preceding paragraph the employee is warned that a security 
guard may be armed only during the hours of his duty at the areCl 
he is assigned to protect, but he is told that "a police olllcer is 
required {o go armed at all times". The .last statement is not 
accurate .in relation to (he South Australian Police Force.22~ We 
have recommended that the use of. firearms bo pc,mitted only 
where it is reasonably necessary to protect life or where there is 
reasonable apprehension of. serious injury toa person.220 This 
recommendation applies to all persons. It does not inhibit the 
carryjng of firef.lrms by security guards but they should be carded 
only as a protection against attack upon the person of: the guard 
ancl not as a means of attack by the guard. 

2 The Discretion to Prosecute. We have disclissed the discretion 
resting in. the Police Force in relation to prosecutions.227 We have 
recommended that the decision to prosecute should remain at tbe 
discretion Ot the Police Force.228 The exercise of tile: discretion arises 
only where the police thcmselves detect the commissi()n of an offence, 
or where they receive a report that an offence has been committcd. 
Members of the public may choose not to report an offence. Tt may 
have been committed by a member of the family or a close friend of 
the person aggrieved. An employer may have suffered loss in 
consequence of the dishonest acts of an employee, but may elect not 
to report the matter to the police because the employee has been ill 
his service for many years, or from motives of sympathy with the 

22u Chaptcr 8, pam. 4.3.4. 
22G Chaptcr 8, para. 4.4. 

-----,-.~ ----------

227 Chapter 2, para. 3; Chapter II, para, 1. 
22RChapter II, paru. 3(b). 
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employee's wife or children. There may be a variety of reasons which 
cause the person affected by or having knowledge of the commission 
of a crime not to report it, and it would be draconic to suggest that 
the police must, in all circumstances, be informed where a private 
citizen believes that a crime has been committed. However the com· 
mittee views with concern the likelihood that jn some cases members 
of private security services may be usurping the function of the police 
in deciding whether prosecutions shall be laullched or not. We refer 
particularly to the offence known as shoplifting. A research project 
was undertaken in Melbourne in which the researchers were supplied 
with the records relating to persons, other than members of the staff, 
apprehended for larceny of goods from a store during a period of nine 
months.!:!20 The records disclosed that store detectives had appre· 
hended 614 shoplifters during that period. In all but 152 of the cases, 
that is in more than 75% of the total number, the staff of tilC store 
dealt with the matter in some way other thall by placing it in the 
hands of the police. The following tabJe divides the persons so appre­
hended into variolls age groups, and indicates the numbers within each 
age group in respect of whom the police were contacted, the numbers 
In respect of whom parents, spouse or other persons were contacted, 
and the numbers in which no contact was made. 

-~---

AGE 
-14 15-19 20·29 30-39 40-49 50-59 60+ 

Parents 92 198 20 310 
Extra Spouse 3 2 3 7 3 4 22 
Store Police 25 37 25 28 15 14 8 152 
Contacts Other 4 17 2 1 1 3 28 

None 2 9 30 20 14 11 16 102 

The researchers claimed that overseas studies indicated that store­
keepers seem willing to accept shoplifting as a normal trading risk, and 
take such action as they deem appropriate without reference to the 
police. If the sample examined by them is representative of the position 
in Australia, then the same situation prevails here. The study to which 
we have ref.erred indicates that the store detectives took steps other 
than that of putting the matter in the hands of the police, for example 

~20 Brady and Mitchell, "Shoplifting in Melbourne", (1971) 4 Australian alld 
New Zealand Journal of Criminology 154. 
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in communicating with the parents or the spouse or with some other 
person or persons. The committee has been informed that it has been 
known for the store detectives to treat offenders by means of counselling 
and home visits. While this is doubtless undertaken with the best of 
intentions and in the belief that what is being done is in the interests 
of the offender as well of the owners of the store, the committee 
believes that it is undesirable that any such discretion should rest with 
employees of the store. Technically in failing to report a known case 
of larceny to the police a store detective may be guilty of the crime of 
misprision of felony, but it is highly unlikely that he would be 
prosecuted for this offence. 23o The committee believes that the 
discretion to prosecute in cases of shoplifting should be that of the 
police and not of the individual storekeeper through his servants. It 
recommends that warnings should be given against such an exercise 
of discretion on the part of store owners, and that if such warnings be 
disregarded consideration be given to the enactment of a statutory 
provision making the failure to report an offence of shoplifting of 
which the storekeeper is cognizant an otIence punishable summarily. 
This offence is one to the prevalence of which the storekeeper is said 
to contribute by the display of goods so as to provide a temptation 
for those whose standards of honesty are not absolute. The store­
keeper regards it as the lesser of two evils to suffer losses which are 
likely to be passed onto the purchasers, rather than to secure his goods 
from pillage. It may be thought that in advocating that the store­
keeper should have no discretion to refrain from reporting offences of 
shoplifting we are making a recommendation which is too harsh 
towards the shoplifter in comparison with the employee who embezzles 
his employer's money. We have said that the requirement that every 
suspected crime must be reported to the police would be draconic. This 
does not imply an approval of the substitution for the police of some 
other body of persons, such as store detectives, as the repository of a 
general discretion to prosecute in relation to any class of offence. We 
have had no notice of any type of offence other than shoplifting in 
which the discretion to prosecute has been to a substantial extent 
removed from the police by private citizens. In recommending that 
all such offences be reported to the police we do not imply that 
prosecutions should be launched in all cases .... We expect the police to 

230 Sykes v. Director of Public Prosecutions [1962] A.C. 528. 
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take into consideration not 'Only whether there is ev!ld,ence to justify the 
charge but also all mattms of extenuation in deciding whether a charge 
should be laid. 

2.1 Recommendations with respect to the Discretion to 
Prosecute. 

(a) We recommend that store owners should be warned that 
they should report to the police ali! of/ences of larceny 
from the store detected by their store detectives and 
should not themselves deal with the of/enders by 
admonition O/' otherwise. 

(b) We recommelld that if such warnillg appears to be dis­
regarded consideratioll be given to the enactment of a 
statutory provision IlUiking the failure by a store OIVner 
to report to the police (Ill of/ence of larceny from the 
store of which he has cognizance an oL/ence punishable 
slmllllarily. 
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SUMMARY OF RECOMMENDATIONS 

Recommendations with respect to Offences in .Public I·lnces. 
1 We recommend that the offence of loitering undcr ss. 18 und 
18a of the Policc Offences Act, 1953-1973 be abolishcd and that con­
sideration be given to the enactment of a prohibition against any 
preparation to commit a crime which passes beyond the stage of mere 
thought. 
2 We recolllmend that assault punishuble by law should be defined 
as including assault by the spoken word. 
3 We recommcnd that s, 6 (6) of the Police Offcnces Act, 1953-
1973 making the usc of offensive or abusive language to or (';onceming 
a mcmber of the police force enga~~ed in the cxecution of his duty 
conclusive evidcnce of the offence of hindering the police in thc 
execntion of their duty be repealed, 
4 We recommend the amendment of s. 7 of thc Pol.\c\~ On'cnces 
Act, 1953-1973 to dclete the offence of. bchaviour in El. disordedy 
manner. 
S We recommend that the police be empowered u.\:lon )'cnsonablc 
grounds to rcmove to a place of safety any person whosl~ presence 
arouses hostility in a crowd and to detain him for his own ;pl:Q'tcctiol1 
from bodily harm or for the similar protection of Otl1(~'l persons in the 
vicinity. We recommend that such detention shall not be regarded 
as an arrest and that after one hour the detainee will, upon his requesl, 
be taken before a magistrate. 
6 We recommend that the attention of the Corporation of the Cily 
of Adela ide be drawn to the unsatisfactoryfeatvlres of H. 3 (l9) of 
by-law lX. 
7 We recommend that s. 3 of the Public Meetings Act, 1912· 
1934 be amended to empower the chairman of a meeting to direct the 
removal of a person from the meeting only when the chairman has a 
reasonable belief that such person has committed an offence specified 
in the Act. 
S We recommend the extension of s. 3 of the Act to any meeting, 
gathering, procession, performance or entertainment. 
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Recommendations with respect to Extraneous Duties Performed by 
the Police. 

9 We recommend that all driver testing be undertaken by persons 
other than police officers. 
10 We r.econunend that the police continue to make all tests o( 
vehicles which legislation requires. 
11 We recommend thftt civilian orderlies replace police orderlies in 
all courts. 
12 We recommend that wherever practicable service of civil process 
be undertaken by civilian bailiffs. 
13 We rccommend that the police cease to act as clerks of court 
in all places in which it is possible to engage the serviccs of nn 
appropriate civilian to act in such capacity. 
J4 We recommend that government departments should be 
instructed to relieve the police of the obligation to attend to the issue 
of. licences wherever practicable. 

Recommendation with respect to NUlIlerical Strength of the Police li'orce. 
15 We recommend that the strength of the Police Force in South 
Australia should be increased so that the police-public ratio does not 
fall below 1 to 530. 

RecOltlmemlations with respect to Recruitment ,lind Training in the 
Police Force. 

16 We recommend that satisfactory completion of four years of 
secondary school education should be a minimum qualification for 
cnrohnent as a police cadet. 
17 We recommend that regulation l5 of the Regulations made 
under the Police Regulation Act, 1952-1973 be amended to enable 
married WOlllen to enter the Police Force. 

18 We recommend the appointment to the Police Force of a 
psychologist one of whose duties would be to interview aspiring cadets 
and adult applicants. 
19 We recommend that some of the instruction given at the Police 
Academy should be undertaken by teachers seconded from the 
Education Department. 
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20 We recommend that those cadets who ate academically suitable 
should be encouraged to complete higher secondary school examinatiOlls. 
21 We recommend that on an experimental basis a course of train­
j~g fo,: crisis i.ntervention be given to third year cadets and that con­
sideratIOn bc given to making such a course a part of in-service training. 

Further rccommcndations with reSllect to Training in the )'olice li'orcc. 

~2 We recolllmcnd that in-service courses be of longer duration and 
mclude more sessions given by lecturers from outside the Police Force. 
23 yve recommend the creation of a three year College of Advanced 
Edll~atro~ course leading to a Diploma of l>olice Science as a minimum 
qualJficabon for appointment as a cOlllmissioned officer .in the Pollee 
Force. 

27 We recommend that suitable members of the Force should be 
gIven study leave for periods of not less than one year to enable them 
to und~rtake flllt time study at a Univcrsity or Col[ege of Advanccd 
EducatIon. 

2S We recotnmcnd that salary loadings should be oiven to members 
who hold University degrees or diplomas from COlle~es of Advanced 
Education. 

26 We recommend the establishment of (l Board of Studies in 
Police Education. 

Recommendations with respect (0 Promotion in the I'olice Force 

~7 'yv~ recommend that selected university graduates and experts 
III specmltst fields Sholl.ld be enabled to enter the PoJice Force as com­
missi?ncd ollicers after a short period of training and practical 
eXpel'Jence. 

28 We recotnmend that the promotional system. .in the Police Force 
be ke~t. under review and that consideration be given to means of 
recog!lIZmg outstanding ability wllile not overlooking length of service. 
Rccommendations with rcspect to Women PoJice OiJiccrs 
29 We recommend that tlll positions in the :Police Force should 
be open to women. 

30. . We, recommend that the cadet system be enlarged to permit lhe 
trarnlllg oE female cadets at the Police Academy and that young women 
should be a~ccptcd for such training at the same age and with the 
same educatIOnal standard as is applicable to young men. 

~ 
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Recommendation with respect to Aborigine PoUcc Otlk'lrs. 

31 We recommend that suitable aborigines should lx: encouraged 
to join the Pol.ice Force. 

]{ec\)mmendations with resiled tolntcrchl1ngellbility oi'Pl()licc Olficcrs. 

32 We recommend tlH~t the question of permlill1ent interchange­
ability of police officers within Australia upon a limited basis should 
be dh\cussed with other States at the appropriate level. 

33 We recommend that a system of temporary ,exchange of. police 
ofilcers' with other cOllntrles and with other Statc:s .In Australia be 
negotiated. 

RccoIJun.endatiolls with respect to Sj)cciul Constables and ]'eacc OtJiccrs. 

34 We recommcnd that all appointments of special constables or 
consttlbles should be made by the Commissioner of }lolice or a Special 
Magistrate and that s. 161 of the Local Government Act, 1934-1972 
should be amended to prov.ide for the D.ppointment to be made by the 
Commissioner of J)oJice upon the recommendation of the appropriate 
Council. 
35 We recommend that the powers und ciuties ot special constables 
and peace of1iccl's should be limited to those in respect of which thcir 
appointment is required. 

Recommendati~~ns with reSiled to Crime Statistics. 

36 We rec':>rnmend that tile Police Force consult and co-operate 
with the Australian Institute of Criminology and with the Australian 
Bureau of StaRistics as to the method of its crime statistics. 
37 We recommend that the South Australian Government consider 
the establishmcnt of a Bureau of. Criminology or Crime Statistics and 
Research similar to that which obtains in New South Wales. 

Rec()nunendations with reS)lect to the Prcliminnry Inquiry in Complaints 
Against the (Jolicc. 

38 We recommend that in any event the person making a com­
plaint against a member of the .Police Force be advised by the Com­
missioner of Police through a commissioned omcer from a division 
other than that of the member against whom the complaint is made 
the result of the poUce inquiry .into the complaint. 
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39 We recommend the an'lendment of regulation 40 (2) of the 
regulations under the Police Regulation Act. 1952·1973 to require 
that an investigatiol1 into an alleged offence by a member of the 
Police Force be undertaken by a commissioned oflker from a division 
other than that of the member. 

40 We recommend that when a complaint of a. seriOllS ofTencc is 
made against a member of the Police Force the Commissioner of 
Police should be empowered to seck and, where he believes .it advisable, 
should seck the. services of a cbmmissiol1ec\ omcer from another Police 
Force to make the inquiry, 

41 We do not recOlllmend that complaints against members of the 
Police Force should in the first instance be investigated by persons 
other than Police O(licers. 

RecOlllmeluIations with reslJect to the Charge ill Complaints Against 
the I'olice 

42 We recommend that a member of the public who compfnins of the 
conduct of I.l member of the Police )?orce should be entitled to lay a 
charge under regulation 41 (1) of the regulations made under the 
Police Regulation Act, 1952·1973 if the CommissiOner of Police 
cleclincs to do so. 

43 We recoml11end that the Police Inquiry Committee should be 
empowered to refuse to hear any charge which appears on its face to 
be trivial, frivolous or vexatious. 

44 We recomrnctld that where a charge .is laid by a member of 
the pnblic th~ Secretary to the COJ))mittee and tbe member of the 
public be supplied with copies of all statements taken du ring the 
COllrse of the t'olice invcstigation, and that the Secretary be empowered 
to take additional statements through an investigating officer aild be 
requhed to supply copies of such statcments to the complainant and 
to the member charged. 

45 We recommend that an individual laying :), charge be cntitled 
to be reptes:ented by counsel. 

46 We n~commend that if the Commissioner of PoliCe lays a cha~ge 
he should })(~ represented by counsel from the Crown Law Department 
or by outside counsel. 
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47 We recommend that where a charge is laid by the Commissioner 
of Police following a complaint by a member of the public, such pel'sorl 
be supplied wHh a copy of the transcript and the report of the Com­
mittee of Inquiry. 
48 We recommend that the Committee have n discretion to award 
costs. 

Rccommcndations with resiled to AJ,peal in COIllIJlaints Against the 
Police. 

49 We recommend that the complainant should have a right of 
appeal against the dismissal of his charge against a member of the 
Police Force. 
50 We recommend that the Chairman of the Police Appeal Board 
should sit alone to hear an appeal against the dismissal of a charge or 
the finding that a charge is proved. 
51. We recommend that the Chairman when sitting alone and the 
Bonrd when sitting together should have a discretion to order costs. 

52 We recommend no change in the present provisions relating to 
penalty and appeal against penalty. 

RecollllJlelllllltions with respect to COIllLlcnsation in COl11lJlaints 
Against the Police 

53 We recommend that the Police Inquiry Committee wiil, jf. the 
complaina.nt so elects, assess any compensation wlliell the complainant 
ought to receive and determine J10W and by whom it is to be paid. 
54 We recommend that there be a right of appeal .fr01l1 any 
determination as to compensation, such appeal to be to the eha irman 
of the Police Appeal Board, 

Recommendations with reSI)ed to the 'Power to Stop, Search and Detain. 

55 We recommend that the powers contained in. s. 68 of the Police 
Offences Act, 1953-197'3 be extended to cases where there is a reason· 
able suspicion that a person is carrying without lawful excuse any of 
the articles proscribcdby s. 15 of the Act and to cases where there .is 
a reasonable suspicion tliat any vehiCle contains or any person hns or 
is conveying anything used or intcnded to be used in thc commission 
of an indictable ofTence. 
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56 We recommend that s. 15 be amended to inc1ude a delimitation 
of what may be classed as an offensive weapon or an article of disguise. 

57 We recommend that the detention pursuant to s. 68 shall not 
exceed two hours unless a longer period is authorized by a special 
magistrate. 

58 We recommend that goods seized from any person be returned 
to him upon his release unless otherwise ordered by a special 
magistrate. 

Recommendations with respect to Search Warrants. 

59 We recommend that s. 67 of the Police Offences Act, 1953.1973 
be repealed and that there be substituted for it a prOVision similar to 
that contained in s. 10 of the Crimes Act, 1914·1973 (Aus.). 

60 We recommend that a judicial' warrant should be granted by a 
special magistrate except in localities where there is at the time of 
the application for the warrant no magistrate, when a justiCe of the 
peace may hear the application. 

61 We recommend that there be no limitation as to the type of 
offence in respect of whkh a search warrant may be issued. 

62 We recommend that police officers should be granted legislative 
immunity against prosecution or civil action where they enter. search 
or seize, acting on a reasonable suspicion as to the urgent need to 
protect a person or persons or to preserve property in circumstances 
in which it is impracticable to obtain a search warrant. 

63 We recommend that the information on oath to tound the 
search warrant should be taken in writing as a permanent record of 
the b[lsis for the issue d the warrant. 

Recolllmendation!) 'with Jrespeet to Statutory Provisions for Search and 
Seizure. 

64 We recommend that the powers of entry. search and seizure 
contained in the statutes set forth in schedule 3 be examined with a 
view to substituting for an absolute right of entry, search and seizure 
the requirement that a judicial warrant be first obtained for such 
purposes or any of them. 
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65 We recommend that where there may be danger to person, 
community health or property. consideration be give? to provi.d~ng 
legislative immunity to any person entering, sea~ch1l1g. or selzl.ng 
property pursuant to the provisions of any statute Without first o?tam. 
ing a warrant, provided that such persall had a reasonable bellef as 
to the necessity for immediate action. 

Recommendations with respect to Search and Seizure Incidental to 
Arrest. 

66 We recommend that the police should be empowered in arresting 
a person to search the premises upon which he is arrested for 
accomplices. 

67 We recommend that the police should have the power to search 
the area within the immediate control of the person arrested and to 
seize any articles in plain view which they have reasonable grounds to 
suspect may provide evidence relevant to the commission of any offence. 

68 We recommend that articles so seized which do not relate to 
the particular offence with which the arrested person is charged should 
'be retained by the police for such time as is authorize~ ~mder the 
order of a special magistrate, and that any persoll cla\~Ulng. to be 
entitled to the possession of such articles should have the nght to 
oppose the making of such order. 

Recommendations with respect to Accidental Findings During Search. 

69 We recommend that a police officer who lawfully enters premises 
under a search warrant be entitled to seize any articles in plain view 
which do not relate to the offence in respect of which the warrant was 
issued but which he believes on reasonable grounds arc material 
evidence of an offence committed by any person. 

70 We recc;mmend that such articles may be lawfully retained by 
the police pending the investigation or prosecution of a charge for 
such an offence jf a special magistrate so orders. 

71 We recommend that any person claiming to be lawfully entitled 
to any of such articles should be entitled to be heard in opposition to 
such order. 
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Recommendations with respect to Compensation for Damage 
Occasioned by Search and Seizure. 

72 'V-Ie reconll~end that where a search authorized by warrant 
results In destructIon of or damage to property and no evidence of 
an offence is found, or the suspected offender is not convicted of an 
offence, or the property destroyed or damaged belongs to a person 
other than a suspected offender, the person who has suffered the loss 
should be entitled to be compensated out of treasury funds. 

Recommendations with respect to Powers of Detention of Persons for 
Questioning. 

73 We recommend that a police officer should be entitled to 
require a pers?n whom he reasonably wishes to question concerning 
a suspected crime to accompany him to a police station and for that 
purpose to use such force as is reasonably necessary. 

74 We recommend that a person may be lawfully deta inecl for 
questioning at a police station for a period not exceeding two hours. 

7~ We recommend that a person so detained may, in appropriate 
cH'cumstances, be searched for dangerous materials including weapons 
and that any such dangerous materials found upon him may be 
confiscated. . 

76. We rec?mmend that detention of a person for questioning for a 
penod exceedmg t\' .. r\ hours may be ordered by a special magistrate 
who may determine lhe length of such further detention and where 
the person is to be detained, or who may release the person on bail 
to attend for further questioning, and who may order that further 
questioning be conditional upon prior rest and refreshment being made 
available for the detainee. 

77 We recommend that detention for questioning shall not be 
regarded as an arrest of the person so detained. 

78. We recommend that a person detained for questioning shall be 
entttle~! ,to have his solicitor present at all times and to be represented 
by sohcltor or counsel on any application to a magistrate in relation 
to detention. 

192 

SUMMARY OF RECOMMENDATlONS 

Recommendations with respect to Identification of Suspects. 

79 We do not recommend that police be required to produce to 
any person seeking to identify a suspect photographs other than those 

properly kept in police records. 

80 We recommend that persons taking part in an identification 
parade be not asked to make any bodily movement or gesture. 

81 We recommend that if the identifying witness wishes to hear 
the persons taking part .in an identification parade speak as an aid to 
identification, all such persons be requested to speak, in turn, the same 
words, and if the witness wishes the words to be repeated each sllch 
person be asked to repeat them in turn. 

82 We recommend that prior to viewing an identifICation parade a 
witness be requested to give a description of the person to be identified 
and that such description be written down and a copy supplied to an 

accused person, 

83 We recommend that no visual recording be made of an 

identification parade. 

84 We do not recommend that the accused's solicitor be present 

at an identification parade. 

Recommendation with respect to the "Holding" Charge. 

85 We recommend that the police should not charge a person 
with one oft'encc and seek a remand without bail in order to gain 
time to proceed with inquiries .into another offence. 

Recommendation with respect to the Place of Interrogation Ol Suspects. 

86 We recommend that a suspected person should not be detained 
in a small interview room for a long period before interrogation, 

Recommendation with respect to Interrogation Uei'ore a Magistrate. 

87 We do not recommend that interrogation of a sllspect or 
accused person should take place before a magistrate. 

Recommendations with respect to the M.ethod of Taking It Statement. 

88 We do not recommend the adoption in South Australia of the 

Judges' Rules, 

193 



SUMMARY OF RECOMMENDATIONs 

89 We recommend that any confession made in consequence of 
any threat or inducement held out by any person shOuld be excluded 
from evidence. 

90 We recommend that any second or subsequent intcrogation 
of an accused person be limited to seeking answers to questions relating 
to further information which the police have obtained since his first 
interrogation and that jf the accused is represented by a solicitor the 
interrogation be conducted in the presence of the solicitor. 

91 We recommend that electronic equipment be installed in inter­
view rooms at police headquarters and tbat the electronic recording 
of interviews be made on an experimental basis. 

92 We recommend that immediately after an interview is so 
recorded the record should be transcribed and a copy of the transcript 
handed to the accused. 

93 We recommend that after transcription the tape should be 
sealed and remain sealed until it is produced in court. 

94 We recommend that where notes of an interview by a pollee 
officer arc taken either on a typewriter or by hand the accllsed should 
be permitted to peruse tllem and should be invited to sign them as a 
true and correct record of the interview if he is willing to do so. 

95 We recommend that jf the person interrogated is illiterate the 
notes should be read to him and his agreement that the record is 
correct should be sought by a police omcer senior to the one taking 
the notes. 

96 We recommend that if the police officer makes his notes after the 
c~mpletion of the interrogation and the person interrogated has been 
charged with any crime the police officer should supply such person 
with a copy of the notes as soon as practicable after they have been 
made. 

Recommendations with respect to Legal Advice and the Right to 
Representation During Interrogation. 

97 We recommend that a person whose knowledge of the English 
language is limited should be entitled to have present at an jnterview 
an interpreter of his choice for tile purpose of checking the work of 
the police interpreter. 
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98 We recommend that where an aborigine, not fully conversant 
with the English language or the white person's culture. is i~terviewed 
the interview should be conducted in the presence of an ofhcer of the 
Community Welfare Department and. 1£ he deems advisable, of a 

friend of the aborigine. 

99 We recommend that a person who is to be interro~ated be 
asked if he wishes to have a solieltor present and be gIven the 
opportunity of communicating with a solicitor by telephone before 

being interrogated. 

100 We recommend that the person to be int.ervie,;cd be inform.ed 
of his right to have a solicitor present at the mtervlew by a pollce 
officer senior to the officer who is to interrogate him. 

101 We recommend that if the services of a solicitor cannot be 
obtained by the person to be interviewed he be given the option of 
waiting until a solicitor can be obtaine~ before being interrogate~, but 
that jf he elects to wait he may be subject to an order for detention. 

102 We recommend that a person detained for questioning be 
permitted to telephone his wife or a relative or friend to explain his 
position and to request the attendance at the police station of a 

solicitor, rei a tive or friend. 

103 We recommend that a person to be interrogated ,;ho does 
not have a solicitor present at his jnterrogation may have JI1stead a 
person not connected WiUl the matter under investigation. 

104 We recommend that consideration be given to the attendance 
at police stations of duty solicitors as part of legal aid. 

Recommendations with respect to the Right to Silence. 
105 We recommend that the onus of proof in criminal charges 
be not reversed or varied and that the standard of proof be not 
lowered but that a court or jury should be entitled to take into con­
siderati~n, in deciding questions of guilt or innocence, the refu~al or 
failure of the accused to answer any questions properly.put to hmt by 
a police officer and to draw such inferences as seem to It to be proper 
from the failure of the accused. when questioned by the police, to 
disclose any fact material to his defence. 
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106 We recommend that where a court or jury beHeves that failure 
to answer a question confirllls evidence connecting the accllsed with 
the crime such failure may amount to corroboration. 

107 We l'ecol111l1end that accused persons who are committed for 
trial should be required to give to the Crown Prosecutor within seven 
days aCter committal particulars of any alibi jntended to be relied 
upon as a def:ence, but that they should not be required to discloS6 
any other fact material to the defence prior to presenting the defence, 

JOH We recommend that as soon as an interrogating police oOker 
believes that it .is probable that a person questioned by him will be 
charged with an oJTence, he should caution such person that he is not 
obliged to answer any questions but that the questions and any answers 
th.ereto will be given in evldcil1ee .if he is subsequently charged with an 
ofrenr~e in relation to the matteI'S concerning which be is being 
questioned, and that, if he is charged, an inference adverse to him may 
be drawn from his failure to answer any questions or from his failure 
to disclose at that stage any matter which may be material to his 
defence to the charge. 

109 We recommend that it should not be open to the court or a 
juty to draw any inference adverse to the accused from any failure 
to answer any question put to him or to mention any matter of defence 
before he is cautioned. 

Uecollul1endiltions with reSIlect to Illegally Obtained .Evidence. 

110 We recommend that the legislnture should declare what mcthods 
of obtaining evidence areillegul Or impropcl', and the question whether 

• evidence has been illegnlly or Improperly obtained should be a question 
fol' dek~rtnination by the COllrt as though it were a matter of Jaw. 

111 We recommend that evidence illegally or improperly obtained 
should, subject to Lhe qualification mentioned .In 113, be inadmissible 
for all purposes, ancl should not be available to impeach creclit. 
112 Wo recommend that evidence obtained as a result of urgent 
entry by police or othel's~31 should be admissible. 
113 We recommend that where the illegality or impropriety is 
not directed against and does not rclate to the person against whom 
the evidence is tendered t.he evidence sbould be admissible. 

!!:11 Chapter 5, parlls. 3.5 and 4. 
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114 We recommend that there should be no distinction, as regards 
evidence illegally or improperly obtained, between evidence obtained 
by police ofilcers and that obtained by other persons. 

Recommendations with respect to Compensation for lnjutles or 
Death Resulting from Assisting Police. 

1.15 We recommend that persons assisting police ollicers .in the 
exc:cution of their duly receive compensation for injuries suflered by 
them and that the dependants of persons who have died as a result of 
lending such assistance be compensated. 
116 We recommend that the amount of such compensation be 
assessed by a court as though it were damages for a civil wrong payable 
by the wrongdoer. 
117 We recommend that consideration be given to paying such 
compensation out of the general revenue of: the State and subrogating 
to the Treasurer all rights which the person compensated would have 
had against the wrongdoer. 
118 We recommend that the question of: compensating persons who 
have assisted the police or their dependants be considered as part of: a 
review of: the scope of: the Criminal Injuries Compensation Act, 

1969·1972. 
Recommendations with respect to the Statutory Power to A.rrest 

Without Warrant. 
119 We make no recommendations concerning the powers of nrrest 
contained in ss. 76 and 77 of the Police Offences Act, J 953·1973 or 
ss. 271 and 272 of the Criminal Law Consolidation Act, 1935·1972. 
120 We recommend that the power to arrest without warrant upon 
charges which may be heard and disposed of in a court of summary 
jUrisdiction should be exercisable only if the person arresting believes 
on reasonable groundS that the ofl'ence is likely to be continued or 
repeated if an arrest is not made, or that the person arrested is not 
likely to attend at court in answer to a summons, or that the arrest 
may facilitate the obtaining of evidence to establish the guilt of the 
person in relation to the offence with which he is to be charged. 

Recommendations with respect to the Use ,,[Force. 

121. We make no recommendations with regard to the lise of: 
handcuffs or batons. 
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122 . V'!e recommend that the usc of i1rearms be permitted only 
where It lS reasonably necessary to protect life, or ther(,l is a reasonable 
apprehension of' sedOliS injury to a person. 

123 We l'ecol11l11end {hut consideration be given to the rescission of 
the instruction to police to fire a warning shot. 

itecOtnmendlltiolls with respect to Persons Taken into ClIslody. 

1~4 . We fuake .no rccommenclHtio~.s concerning the prescnt method 
01: ta kll1g pel'sons mto custody. 

125 We recommend that the only objects which should be removed 
fro.m u person taken into custody should be (trticles which may be used 
to nfll.'111 that person or any other person, articles which hHty be material 
as evidence of: the o/Tcnce with which the acclIsed person has been 
charged, and money. . 

I ~6 .We recol11n~end that a person taken into custody should be per­
mItted, .If he so des\!'es, to have any articles in his possession deposited 
for safe custody with the Of11cer In Charge of the Police StatiOl~. 

127. We. recommend that a person takcn into custody be asked if 
he IS sufT:erlllg from an illness requiring medication; that if he claims 
10 have such an jlJness he be either permitted to take such medication 
or. a doctor be called to examine him and to prescribe medication if he 
Ih Inks fit. 

Recolluucndations with respect to OU'ences Committed Oustide South 
A ustrulin. 

1~8 . ~e tecommend that a police oOker should be empowered to 
UJ:cst ~Jthollt warrant any person reasonably slIspected of having com-
1111tted. III a.nother State or Territory of Australia an offence which. iE 
comnlltted 11\ South Australia, would be an indictable offence against 
(he law of South Austrulia. 

129 We recommend that Stich person should be brought before the 
court within the time Jimited by s. 78 of the Policc Offences Act. 
19~3-19?3 and that the COllrt be empowered to remand him either on 
bad or m custody. for sufJicicnt lime to enable extradition proceedings 
to be brought agamst him in relation to the alleged offence. ~ 
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130 We recommend that any person taken into custody llIay, with 
his consent, be taken before a special magistrate for the purpose of 
being discharged without U1C prefermcnt of any formal charge. 

131 We recommend that if .a person .is so discharged he should 
\lot be designated in <lny police records relating to the maller as a 
person charged with cOl1l1l1itting an offcnce. 

'Recmnmendlltillns with respect to li'ingerprinting mul l'JlOlogrnphing 
(If Persons by the Police. 

132 We rccommend that s. 81 (4) of the ])olice Offences Act, 1953· 
1973 be amended to enable the police to fingerprint and photograph 
any person in lawful custody upon a charge of committing any offence. 

.133 We recommend lhat if the accused is subsequently acquitted 
of: un olTence, or the charge is not proceeded w.lth then his fingerprints 
and photographic records be destroyed. 

134 We recommend that a special magisWtte be authorized llpOll 

application to permit. the police to take the fingerprints or photograph 
or both of: a person charged with a crime who is not in custody and 
of: a person not charged with a crime where the fingerprints or the 
photograph may assist jn solving the crime. 

1.35 We recommend Ihat any order made ul1der 134 shall contain 
provision for the destruction of: the fingerprints or photographs at such 
time liS they have ceased to be of usc In the police inquiries. 

Recommendation with reSI)cd to I'llrades oi. Accused I'ersons to Aid 
Identification by I'olice omcers. 

t3G We recommend that the practice of holding ~clentification 
parades to assist in recognition of accused persons by members of the 
Police l:;'o(ce be discontinued. 

Reconnnendatillns with respect to the Use 01' Listening Devices. 

137 We recommend that the ,\lolice be at liberty to use a listening 
device wIthin the meaning of the Listening Devices Act, 1972 and for 
the purposes described in that Act only upon an order of a Judge of 
the Supreme Court or the Local and District Criminal Court. 

138 We recommend that the npplication for such an order be made 
in closed Chambers ex parle either on oral evidence or by anldavit. 
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139 We recomnumd that the order specif:y the names of: the persons 
whose conversations are to be overheard, monitored or recorded, if 
sueh names arc known, the means by which the conversations are to 
be overheard, monitored or recorded and the period f:or which this may 
be done. 

140 We recommend that the order may contain a direction that the 
application, evidence and oreler be sealed up e.ither for a stated time or 
lIntil fu rfher order. 

Recommendations with rellpect til rolice Bail. 

141 We recommend that s. 80 of. the :Police Offences Act, 1953-
[973 be llmended to require a member of the :PoHce Forcc, who 
takes into cnstody a person arrestled without warrant, immediately to 
inform that person that he Illay apply for bail, and then, if he is not 
grnnted bail, to inform him that he is entitled to make application fol' 
bail. to a justice, 

142 We recOlllmend that a justice of the peace should be mude 
availnble at nil times to hear an application for bail. 

143 We recommend that the police should be entitled to grant bail 
conditionally upon the compliance with terms relnting (p overnight 
residence and to the refraining from communication with named 
persons. 

144 We recommend that accused persons be al. liberty to com­
municate by telephone with other persons to assist them in obtaining 
bail but that a member of the Police Force nH1Y, if he deems .it 
necessary to prevent communication for ulterior purposes, be present 
while the accused person makes telephone calls, 

Recommendations with .'espect to Testing ~or Blood Alcohol Content. 

145 We recommend further inquiry into the accuracy of breath 
analysis und into the methods of: breath analysis and the desirability 
or otherwise of having breath analysis taken by persons who a(e neither 
trained scientists nor working under the direction of trained scientists, 

146 We recommend that in such inquiry the desirability or other­
wise of substituting compulsory blood testing for breath nnalysis be 
considered, 
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147 We recommend that full statistics be kept in relation to blood 
tests compulsorily made upon accident victims, and in particular the 
times and places of such accider:tts, to ascertain whether accidents in 
which the victim has consumed alcohol a re more likely to occur at 
particular times and in particular places. 

Recommendation with respect to a National Forensic Institute. 

148 We recommend that the South Australian Government 
co-operate in the establishment of a national .institute of forensic 
science. 

Recommendations with respect to the l'olice Forensic Science 
Laboratory. 

149 We recommend that the laboratory should be serviced by 
members of the 'Public Service and by members of the Police .Force. 

150 We recommend that the Director of the laboratory should hold 
a higher university degree in science und should be a. person capable 
ofinitlating forensic investigation, of directing the training of personnel 
including in-servi.ce training. and of directing what malleI'S can properly 
be undertaken within the laborntory and what should be sent elsewhere 
for further investigation, and, as to matters to be sent outside, where 
and to whom they ~t<; to be wot. 

151. We recommend that the laboratory should not undertake 
pathological examinations but that the Director should, after consulta­
tion with the Coroner if necessary. direct when and by whom an 
autopsy shall be performed upon the body of a person whom the 
police suspect to have been the vidim of a crime. 

152 We recommend that the Deputy-Directcr of the Laboratory 
should hold a degree in science. 

153 We recommend that the laboratory should have a chemistry 
department the head of which should hold a university degree. 

154 We recommend that future tests of blood stains should be by 
the ABO method, the MN method and the Rh method. We make 
no recommendation as to which wouJd be the most appropriate 
authority to make these tests. 
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155 We recommend that a forensic odontological service be set up 
within the State and that consideration be given to the appropriate 
institution to undertake a forensic odontological service. 

. '\6 We recommend that where expensive, equipment is necessary 
f:or sdentil1c examinations and the use of such equipment is available 
outside Ilhc Police Forensic Laboratory it be not duplicilted within 
the laboratory. 

1.57 We recommend that the Police Forensic Labor,atory should 
not employ specialist scientists who will not be fully employed within 
their speciality where the services of such specialists can be obtained 
by sending work to a government department or outsid/! agency, , 
158 We recommend that the Police Forensic Laboratmy be housed 
in the building proposed to be built in. Divett Place or, if that is not 
possible, in a building adjacent thereto. 

Recommendations with respect to the Discretion to Prosecute and the 
Conduct of the l'rosccutioll. 

159 We do not recommend the establishment of an oflice of Director 
of. Public Prosecutions. 

160 We recommend that the decision to prosecute remain at the 
discretion of the Police Force, except where Parliament may provide 
otherwise in particular statutes. 

161 We recommend that the liaison between the Crown l.aw 
Department and the Police Force which noW exits in relation to com­
plex comme:'cial prosecutions be extended, as soon as sufficient num­
bers of competent legal practitioners can be recfuited into the Crown 
Law Department, ~o all prosecutions for offences tdable in the Supreme 
Court, and, as soon as practicable thereafter. for offences triable in 
the Local and Distrkt Criminal Cqurt. 

I62 We recOll\\mend that it should become the duty and pructice 
of the Police Force to refer to the appropriate solicitor in the Crown 
Law Department for his consideration any report concerning an 
indictable offence ill whkh the police are undecided whether the evi­
dence is $ufllcient to wumnt prosecution. 
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Recmllmendlltiolls with respectt() the Discretion tuPrHsecute by Private 
Seclirity Services. 

163 We recommend that store owners should be warned that they 
should report to the police all olfencen of larceny from the store 
detected by their store detectives and should not themselves deal with 
the offenders by admonition or otherwise. 
164 We recommend that if such waming appears to bc diSl'cgardcd 
consideration be given to the enactment of tl Etr.ltutory provision muking 
the failure by a store owner to report to thll police an olIence of 
larceny from the store of which he has co'2.ni~<:nce an offence punishable 
summarily. 
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SCHEDULE 1 

ORGANIZATIONS AND INDIVIDUALS FURNISHING 
SUBMISSIONS 

Australian Mineral Development Laboratories 
Chequer Security Service 
Churches oE Christ Department of Soch{ Service 
Forensic Science Society, South Australian Branch 
Good Neighbour Council of South Australia Inc. 
Law Society of South Australia Incorporated 
Police Association of South Australia 
South Australian Council for Civ.il Liberties 
South Australian Police Department 
Mr. K. V. Borick 
Dr. K. A. Brown 
Mr. B. R. Cox, Q.C.-Solicitor-General 
Mr. C. R. Curtis 
Mr. K. P. Duggan-Crown Prosecutor 
Mr. L. K. Gordon-Crown Solicitor 
Dr. H. Harding 
Mr. A. S. Hodge 
Mr. A. W. Jamrozik 
Mr. A. J. Jones 
Mr. P. J. Norman 
Mr. M. :P. O'Callaghan 
Professor L. E. Smythe 

SCHEDULE 2 

ItEItSONS INTERVIEWED 

Mr.H. H. Salisbury, South Australian Police Commissioner 
Mr. L. D. Draper, Deputy Commissioner of Police 
Mr. E. L. Calder, Assistant Commissioner (Operations) 
Senior Chief Superintendent N. R. Lenton, Criminal Investigation 

Branch 
Dr. H. Harding, Biochemistry Department, University of Adelaide 
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Mr. P. J. Noonan, Solicitor 
Mr. J. L. Fish, Home Office. Forensic Science Laboratories 
Mr. K. V. Borick. Barrister 
Dr. J. Hay, Red Cross Blood Centre 
Mr. C. F. Tippett. Home Office. Forensic Science Laboratories 
Dr. J. H. Bonnin, Director, Institute of Medical and Veterinary Science 
Dr. Earle Hackett, Deputy-Director, Institute of Medical and 

Veterinary Science 
Miss' J. A. Richardson, then Principal of Women Police Branch. South 

Australian Police Department 
Mr. L. K. Turner, Director, Norman McCallum Police Forensic 

Science Laboratory, Melbourne 
Professor D. J. M. Bevan, Professor of Chemistry, Flinders University 

of South Australia 
Mr. K. Hocking, Senior Architect, Public Buildings Department 

SCHEDULE 3 

STATUTORY PROVISIONS FOR ENTRY, SEARCH AND 
SEIZURE 

Abattoirs Act, 1911-1950-ss. 68. 69 and 74 
Aboriginal and Historic Relics Preservation Act, 1965-ss. 12 and 31 
Agricultural Chemicals Act, 1955-8. 24 
Agricultural Seeds Act. 1938-1957-s. 10 
Aircraft Offences Act, 1970-1971-8. 18 
Apiaries Act. 1931-1964-ss. 8 and 12 
Barley Marketing Act. 1947-1972-s. 10 
Benefit Associations Act, 1958-s. 7 (4) 
Boilers and Pressure Vessels Act, 1968-1971-s. 24 (1) 
Brands Act, 1933-1969-ss. 21 and 59 
Bmnding of Pigs Act, 1964-1966-s. 11 
Builders Licensing Act. 1967 -1973-s. 22 (1) 
Building Act. 1923-1971-ss. 16 and 48 
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Building Operations Act, 1952-s. 5 
Bush Fires Act, 1960-1972-ss. 86 and 92 
Cattle Compensation Act, 1939-1974-8. 14 (a) 
Chaff and Hay (Acquisition) Act, 1944-s. 11 
Chaff and Hay Act, 1922-1938-s. 5 
Chrus Industry Organization Act, 1965-1972-s. 27 
Coal Act, 1947-1950-s. 15 
Coast Protection Act, 1972-s. 23 (1) and (2) 
Community Welfare Act, 1972-ss. 44 (4), 45, 55 (1), 64 (I), 71, 

79 (1) and 89 (1) 
Coroners Act, 1935-1969-s. 25a 
Criminal Law Consolidation Act, 1935-1974-ss. 67, 236 and 318 
Dairy Cattle Improvement Act, 1921-1972-s. 12 
Dairy Industry Act, 1928-1972-s. 11 
Dairy Produce Act, 1934-1946-s. 19 
Dangerous Drugs Act, 1934-1972-ss. 9 (a), 11 (2) and 12 
Discharged Soldiers Settlement Act, 1934-1940-s. 40 
Dog-Racing Control Act, 1966-1967-8. 7 
Dog Fence Act, 1946-1969-8. 23 
Dried Fruits Act, 1934-1972-8. 33 (1) 
Egg Industry Stabilization Act, 1973-8. 10 (1) and (3) 
Employees Registry Office Act, 1915-1966-8. 11a 
Explosives Act, 1936-1972-8. 42 
Farmers Assistance Act, 1933-1943-8. 35 
Fees Regulation Act, 1927-s. 4 
Firearms Act, 1958-ss. 31 and 32 
Fire Brigades Act, 1936-] 974-S8. 46, 73 and 75 
Flammable ClothIng Act, ]973-8. 5 (1) 
Fisheries Act, 1917-1938-ss. 8-11 
Fruit Cases Act, 1949-s. 7 
Fru!t and Plant Protection Act, J968-s. 24 (1) 
Fnllt and Vegetables (Grading) Act, 1934-s. 7 
Fruit and Vegetables (Prevention of Injury) Act, 1927-8. 4 
Gas Act, 1924-1974-s. 20 
Harbours Act, 1956-1974-s. 134 
H~de an? Leather Industries Repeal Act, 1956-s. 17 
Hide Skm and Wool Dealers Act, 1915-1965-s. 11 
Honey Marketing Act, 1949-1964-s. 33 
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Housing Improvement Act, 1940-1971-s. 67 
Inflammable Liquids Act, 1961-s. 20 
Industrial Safety, Health and Welfare Act, 1972-ss. 16 (3) and 19 

(1)-(4) 
Juvenile Courts Act, 1971-1974-s. 60 
Land Acquisition Act, 1969-1972-s. 27 (1) 
Land Commission Act, 1973-s. 20 (1) and (2) 
Landlord and Tenant (Control of Rents) Act, 1942-1960-ss. 39 and 

105 
Land Settlement Act, 1944-1974-s. 32 
Licensing Act, 1967-1974-s5. 66 (17), 92, 136 (1) and (2), 152, 174, 

180 (1), 184, 185 and 171 (3) 
Liquified Petroleum Gas Act, 1960-s. 9 
Liquid Fuel Act, 1941-s. 9 
Local Government Act, 1934-1972-ss. 416 (1),417 (1),421,496 (2), 

511, 639 and 652 
Long Service Leave Act, 1967-1972-s. 14 (1) 
Lottery and Gaming Act, 1936-1972-ss. 71, 73, 87 and 115 
Margarine Act, 1939-1973-s. 6 
Marine Act, 1936-1973-ss. 66 and 71 
Marine Stores Act, 1898-1963-ss. 22 and 23 
Meters and Gas Act, 1881-s. 20 
Metropolitan Milk Supply Act, 1946-1971-s. 26 
Metropolitan Taxi-Cab Act, 1956-1 972-s. 38 
Mines and Works Inspection Act, 1920·1970-ss. 7 and 10 
Mining Act, 1971-1972--s. 15 (1) 
Motor Fuel Distribution Act, 1973-s. 24 (1) 
Motor Vehicles Act, 1954-1972-ss. 52 and 139 
Murray New Town (Land Acquisition) Act, 1972-s. 10 (1) 
Narcotic and Psychotropic Drugs Act, 1934-1972-ss. 11 and 12 
National Parks and Wildlife Act, 1972--ss. 22 and 23 
Noxious Trades Act, 1943-1965-s. 16 
Oats Marketing Act, 1972-s. 22 (1) 
Oriental Fruit Moth Control Act, 1962-1967-s. 9 (b) 
Packages Act, 1967-1972-s. 8 (1) 
Petroleum Products Subsidy Act. 1965.:....s. 12 
Petroleum (Submerged Lands) Act, 1967-1969-s. 126 (1) 
Phylloxera Act. 1936-1969-s. 35 
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Pistol Licence Act, 1929-1971-ss. 12, 13 and 14 
'Places of Public Entertajnment Act, 1913-1972-ss. 13 (3), 16a, 26 

and 26 (2) 
Police Offences Act, ] 953-1973-ss. 32, 67, 68, 69, 70./ 71, 73, 74 and 81 
Poultry Processjng Act, 1969-s. 8 (1) and (2) 
Prevention of Cruelty to Animals Act, 1936-1973-ss. 16, 19 and 22 
Prevention of Pollution of Waters by OJ] Act, 1961-1972-ss. 10 (2) 

and 14 
Public Works Standing Committee Act, 1927-1970-s. 20 
Red Scale Control Act, 1962-1967-s. 9 (6) 
Registration of Dogs Act, 1924-1971-s. 20 
River Torrens Protection Act, 1949-s. 11 
Road Trame Act, 1961-1974-ss. 37, 154, 160 and 161 
Sale of Fruit Act, 1915-1935-s. 13 
Sale of Furniture Act, 1915-1961-s. 4 
San Jose Scale Control Act, 1962-1967-s. 9 
.scientology (Prohibition) Act, 1968-s. 5 (1) 
Second lJund Dealers Act, 1919-1971-ss. 31 and 32 
Sewerage Act, 1929-1974--s. 51 
Shearers Accommodation Act, 1922-1967-ss. 8 and 9 
South Eastern Drainage Act, 1931-1974-s. 22 
South Western Suburbs Drainage Act, 1959-1970-s. 15 
Statistics Act, 1935-s. 9 

Stock and Poultry Diseases Act, 1934-1968-ss. lOa and 12 
Stock Foods Act, 1941-1972-s. 9 
Stock Medjcines Act, 1939-1973-s. 10 
Surveyors Act, 1935-1971-s. 31 
Swine Compensation Act, 1956-1972-s. ]5 (a) 
Textile Products Description Act, 1953-1972-s. 7 (a) (1) 
Tobacco Industry Protection Act, 1934-s. 3 
Underground Waters Preservation Act, 1969-1973-s. 52 (1) and (2) 
Uranium Mining Act, 1949-1954-s. 4 (1) 
Valuation of Land Act, 1971-1973-s. 26 (1) 
Vermin Act, 1931-1967-s. 11 
Watcr:works Act, 1932· 1974-ss. 12. 20 and 47 
Weeds Act, 1956-1969-ss. 10, 32 and 34 
Weights and Measures Act, 1971-1973-s. 22 (1) 
Whaling Act, 1937-s. IS 
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Wheat Delivery Quotas Act, 1969-1973-s. 27 (1) 

Wheat Industry Stabilization Act, 1968-1973-s. 5 

Workmen's Compensation Act, 1971-1973-s. 34 

SCHEDULE 4 

THE JUDGES' RULES 

1 When a police omcer is trying to discover whether, or by whom, 
an offence has been committed he is entitled to question (.my pers~n, 
whether suspected or not, from whom he thinks that use~ul JOfo~matlon 
may be obtained. This is so whether or not the person m questIOn has 
been taken into custody so long as he has not been charged with the 
offence or informed that he may be prosecuted for it. 

2 As soon as a police omcer has evidence which woul~ afford 
reasonable grounds for sllspecting that a person has commlttc? an 
offence, he shall caution that person or cause him to be cautioned 
before putting to hjm any questions, or further questions, relating to 
that offence. 

rhe caution shall be in the following terms: 

"You arc not obliged to say anything unless. you wish to do so but 
what you may say may be put into writing and given in evidence." 

When after being cautioned a person is being questioned, or elects (0 

make a statement, a record shall be kept of the time and place at 
which any such questioning or statement began and ended and of the 
persons present. 

3 (a) Where a person is charged with or informed that he n~ay 
be prosecuted for an offence he shall be cautioned in the followmg 
terms: . 

"Do you wish to say anything? You are not, obliged to say anythi~g 
unless you wish to do so but whatever YOll say will be taken down 10 

writing and may be given in evidence," 
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(b) J:t. is only in eXceptional cases that questions relating to the 
oITe,nce should be put to the accllsed p~rson after he has been charged 
or Informed that he may be prosecuted. Such questions may be put 
where they are necessary for the purpose of preventing or minimising 
h,urll or lo~s .to ~ome oth~.r person Or to the public or for clearing 
up an amb,gu,ty In a previous answer Or statement, 

Before any such questions arc put the accllsed ShOllld be cautioned in 
these terms: 
"l . I 

.. \VIS.1 to put some questions to you about the ofIence with which 
y~l\ hav~ been charged (or ab?lIt the oITence for which you may be 
PIOS?cutcd). You are .not oblrged to answer any of these questions, 
but Jf yOlt do the questIOns and answers will be taken down in writing 
a nd may be given .in evidence." , 

Any qnestions put and answers given relating to the offence must be 
contelllpor~neOllsly recorded ;tl full and the recOrd signed by that 
perSOn Or If he refuses by the JJ1terrogating officer. 

(c) When such a person is being questioned, or elects to make a state­
ment" a. record sha H be kept of. the time and place nt which any 
qucstlOt1lllg or statement begun and ended and of the persons present. 

4 ~JJ wrHten statements made after caution sball be taken in the 
followll1g manner: (0) If a person says that he wants to make a stale .. 
n~ent he shalf be, told that it .is jntendcd to make a written record of. 
\\hat h~ says: .H.c shall always be asked whether he wishes to write 
down hImself what he wants to say; if he says Ulat he cannot write 
or that he :vould like someone to write it for him, a police officer may 
0o:.el' to wflte the statement for him. If he accepts the oITer the police 
a,fIlcer shall, be~oI'e starting, ask the person making the statement to 
sign, or make hIS mark to, the following: 
"f . . . . , .: .............. ,., Wish to make a stn tement. I wnnt someone 
to. wl'lle d()\,",~ W~Hlt I say. 1 have been told that I need not say any­
~hlt1g.11nless .I. WIsh to do so and that whatever 1 say may be ojvcn 
III eVIdence." "" 

(~) AllY pCl'son writing hIS own statement shaH be allowed to do so 
WJthollt n~IY prompting as distinct from indicating to him, what matters 
nrc matel'lal. 
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(c) The person making the statement, if he is going to write it himself, 
shaH b~ asked to write out and sign befo(e writing what he wants Lo 
say, the following: 
"1 make this statement of. my own (ree will, I have been told that J 
need not say anything unless ( wish to do so and that whatever I say 
may be given in evidence." 

(d) Whenever a police officer writes the statement, he shall take dowl) 
the exact words spoken by the person making the statement, without 
putting any questions other than such as may be needed to make the 
statement coherent, intelligible and relevant to the material matters; 
he shall not prompt him. 

(e) When the writing Ot a statement by a police oHieer is finished 
the person making it shall be asked to read it and to make any 
corrections, alterations or additions he wishes. When he has finished 
reading .it he shall be askecl to wrHe and sign or make his mark on the 
following certificate at the end of: the statement: 
"I have read the above statement nnd :r have been told that I can 
cOJ~rect, alter or add anything I wish. This statement .is twc. 1 have 
made it of: my own free will." 

(I) H the person who has made a stmement refuses to read It or to write 
the above mentioned certificate at the end of it or to sign it, the 
senior police omeer present shaH record on the statement itself: tlnd in 
the presence of. the person making!t, what has happened. If the 
person making the statement cannot read,. or refuses to read it, the 
officer who has taken it down shall read it over to him and ask him 
whether he would like to correct, alter or add anything nnd to put 
his signature or make hIs mark at the end. The police ofl1cer shall 
then certify on the statement itself what he has clone. 

5 IE at any time after a person has been charged with, or has been 
.informed that he may be prosecuted for an offence tl police ofl1cer 
wishes to bring to the notjc~ of that person any written statement made 
by another person who in respect of the same oITence has also been 
charged or informed that he Illay be prosecuted, he shall hand to that 
person a true copy of such written statement, but nothing shall be 
said or done to invite any reply or comment. If that person s<tys lhat 
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he would like to make a statement in reply, Or starts to say something, 
he shaH at once be ~lutioned or fUl'ther cautioned as prescribed by 
rule 3 (a). 

6 I)ersons other than police officers charged with the duty of 
itWcstigating offences or charging offenders shall, safar as may be 
practicable, comply with tllese rules. 
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A 
Aborigines 

as police officers, 40 
interrogation of, 95-6 

Accused Pl!rsons .• 
see: Physical Examination of 

Accused Persons 

Appeals 
in complaints against the police, 

52-3 
Police Appeal Board, 46, 52-3, 53 

Arrest, 115-31 
at common lnW, 115-7 

by n police officer, 115 
by a privute citizen, 115-6 

Crimes Act (A us.), 120 
discretion of police in, 120-2 

criteria for exercise of, (20·1 
police directions, 120-.1 , 

duty of privute citizen to aSSist 
police, 116-7 
compensation for injtl(y, 116-7 

duty to inform an-cstee of reason 
for, 126 I 
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119·20 , . 

followed by release without actIOn, 
130·1 

force, use of, 122-6 
batons, 123 

police directions, l23 
firenrms, 123-6 

issue of to police, 125-6 
justification for, 123 
police directions, 123, 124 
recommendations with respect 

to, 124-5 
warning shot, 125 

handcuffs, 122-3 
police directions. 122-3 
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121-2 ? 
recommended scheme (01', 121-~ 

meaning of, tl5 
medical examination on, 121 
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Crimes (Powers of Arrest) Act 

(Vic), 129, , 
recommendations with respect to; 
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search and seizure incidental to, 

67-9 
statutory power of, 117·22 
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by private citizens, 118 

taking into custody, 127·9 
bail, 127 
physicnl health of arrestee, 128 

medical treatmcnt, 128 
police directions, 127 
private citizcns, duty of, 121 
search of arrestee, 127-8 

at common law, 127 
statutory provisions for, 127·8 

Australhlll Institute of Criminology 
see: Crime Statistics 
llnifoJ'11l crime statistics, 44 
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.\'ee: Police Bait 
RatoDs 

see: Arrest 

c 
Chief Secretary 

appointment of police oflJicers, 6-7 
complaints against the police, role 

in, 46 , 
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of the police force, ~.9, , 
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with, 46 

Commissioner of Police 
S&I1: Police Commissioner 
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for damage jn search and seIzure, 

70 . • , 
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plaints against the police, 5?4 
for injury in assisting the police, 
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Complaints Against the I'olice, 45·54, 

appeal, 52-3 
againstpenalt}<, ,53 
costs on, awarding of, .53 • 
Police Appeal BO{Jrd, to ChaIr-

man of, 52-3 
tight of, 52·3 
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charge, 51.·2 
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compensalion in, assessment of, 53 

right of election in, 53 
invesl.ignlion of, 45\ 49 
need fOJ: reform. 47 
penalties for, 46 
Police Appenl HoarLl, 46, 52-3, 53 

composition of, 46 
costs, awarding of, 53 
need for rdonn, 52-3 
right of appenl (0, 46 
role of. 46 

Police Inquiry COJl]mittee, 45·6, 
51 
composition of, 45 
costs, awnrding 0(, 51. 
hearing of: chnrge, 45·6, 5.1 
represcntation at, 46, 51 

prcliminnry inqlliI'y, 46·.$0 
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United Kingdom, 47·8 
recommended schcme, 49-50 

no need for special lcgislation, 
49 
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polke force, 49·50 
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reporting of, 45 
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orderlies fort 18-19 
Supreme Court 
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orderlies (01', 18·19 

Crime 
prevention of, 6-7, 10 
solution of, 7 

INDEX 

214 

Crime Statls/ics, 44 
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missioner, 44 
Austrnlinn institute of CriIl1ino­

logy, function of, 44 
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Statistics ant! Research, 44 
uniform, need for, 44 

C(own 
see: Governor 

Crown Law Dellurhncnt 
cOn1plnints against the police, 

representing tbe Commissioner 
in, 51 

police prosecutions, assistance with 
rcspeet to, 168-9, 170-J., 171·2 

prosecl1tions
h 

conduct of 175-6 
slnfl', inte['c ange of, 176 

D 
DeplIrtmcnl for Community 

Welfare 
interrogation of aborigines, role in, 

% 
.Deten/ioll of SusJlecl.s 

see: Interrogation of Suspects 

E 
Entry Oil Premises 

sec: Senrell and Seizure; Search 
Wnrrants 

I~,'idence 
s('e:lllegally Obtained Evidence 

Exccu/h'c 
S('(': Governor 

F 
li'ingerp.rinting 

see: l)hysieal Examination of 
AccusCd Persons 

Ji'irellrms 
see: Arrest 
secllrily guards, usc by, 180 

.li'orcnsic Science Sen'ices, 145.67 
blood nlcohol content, (esting for 

155-9 
nleotcst, 156 
criticism of usc of, 157-8 
present law, 155-6 
rnndolll tests, 155 
right to demand tcst, 156-7 
training of opcrntOls, 157 
wider usc of, 158-9 

Forensic Science Scrylce5-Colllillucd 
Coroner order for post-mortem 

e,,,ami~ation, 151 , 
futlll'c of in South Austmlm, 159-67 

independent labomtol'Y, no nced 
for, 164-5 

lack of facilities fot' police force, 
16.1-4 

National Institute of Forensic 
Sciencc, 160·1 

odontQlogy, 1.63·4 
pathology, 163-4 
Police Forensic Science Labol'a­

tory deyelopment of, 165 
location of 165-6 

serolog>', 163 .. 4 
Government and Semi·Govern-

ment Departments, usc by police, 
146-7 
Adelaide Dental Hospital, 147, 

155 
Australian :Mineml Development 

L'lboratory, 146-7, 162 
Australian Red Ctoss Society, 

147, 153-4, 163 
South Australian Botanical 

Gnrdens, 147 
South AustraHnn Department of 

Agriculture, 147 
South AlIstl'tllian Department of 

Chemistry, 146, 150 
South Atlstrnlinn Woods and 

Forests Department, 147 
Stille Herbarium, S,A., 147 

history in South. Auslrali~, 145-6 
South Allsttnimn l.nsll.tlIle of 

Technolog)" 145-6 
Institute of :Medical ami Veterinary 

Science, S,A" 146, 151, 152, 
162, 163, 
Dil'ector of Forensic Pillhology, 

146, 153 
Jiason with polic;e, 153 

proposcd role in South .I\ustr(l!ia, 
151 

inter-stale services, 147, 149-50 
Victoria, 149-50, 152 
Western Austratin, 150 

odontology, 154·5 
meaning of, 154-5 
present systel11, 155, 
recOll1ll1CndatlOns WIth respect la, 

163-4 
overseas services, 147-9 

England and Wnlc~, 147-8, 152 
others, 149 

pathology, 152-3 
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Forcnsic Science Servlces-contillued 
p['escnt systetll, criticisms of, 

1.52-3 
I'ecoml11endatiotls wltll respect 

to, 163 
plannf.!d schcmc for South Austra­

lia, 150-t 
Coroner's Department, 150 
Public Buildings Deparlment, 151 

l)olicc Forensic Scicnce Laboratory, 
145 
development of, 165 
fut\ll'C administration of, J63, 

164-5 
location of, 165-6 
pl'csent role. of, 15 [ 

deficiencies in, 151-2, 161·2 
post·mortem cXllminntions, 153 
present syStem in South All~trnlia, 

el'iticism of, 151·9 
scene of crime o fiicers, 1-l6 
serology, 153-4 

prcsent systcm, J 53-4 
rccol1ll1lcndntiOIl'l with ['cs(Jcct 

to, 154, 163 

(i 
Go\'Crnor 

Police Appeal Hoard, appointment 
of Chait'man, 46 

Police Inquiry COlllmittee, appoint­
mCnt of Chni1'1nml, 45 

FJ 
Hundclln's 

selt: Arrcst 

Idcntification of Accuscd l'ersons 
s(!('! Physical Hl(nmination of 

Accllsed. Persons 

JdclltificutioQ o[ Suspects 
see: lnle['(ogation of: Suspects 

Idcntiflcution J'utlldcs 
see: Interrogation of Suspects: 
. Physicnl Examination of 

Accllsed PCI'SOI\~ 

IIIcguJly Oblnincd Evidencc, 107-14 
accidental breach of statl\lc, 113 
admissibility of,1 a7·ll 
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lIIeglllly Obtllined J<:vldence­
continlled 

discretion of judical officers, 
107·g 

in England und in Scotland, 1.09 
position in the United States of 

America, III 
Scottish approach, 109-11 

by persons other than police 
officers, 113-4 

confessions, contrast with rule relnt­
ing to, 107 

recommended rules or admissibility 
of, lJ 1·4 

Interrolllltion or SlIspects, 71-5, 
76-99 
sec: Right to Silence 
abol'igincs, 95·6 
before a magistrate, 84 

no need for, 84 
con fessions, 84·8 

admission of, 85-6 
al COn\11l0n law, 85 
caution, 87 
discretion of judge, 85 
English Criminal Law Revision 

Committee, proposal of, 86 
,1\uidnncc to police ofi1cers, 87 
Judges' Rules, 86-7 
questioning after arrest, 88 
rccoll1111cndntions with respect to, 

86 
detention for the pl1rpO~e of, 71-6 

(ll a police station, 71-3 
courts, position of, 71-3 
n\ngistrnte, order for, 74-5, 83 

legal rcprescntation for 
dctainee, 75 

no power without arrcst, 71-3 
powers of police, 74-5 

dangcrou~ matel'ials, con-
fiscation of, 75 
force, USc of, 75 
restrictions on, 74 

for'ci~ners, 95·6 
"holding" charge for the purpose 

of, t12-3 
discontinuance of usc of, 82.3 

identification 01 suspects, 76.82 
identification parn<ics, 78-8J 

model regulation with respect 
to, 79·l:l1 

police directions, 78-9 
presence of solicitor nt, 81 
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Interroglltlon of Suspects--cunlifwed 

photographs, lise of, 76-7 
police directions, 76·7 
trial, lise at, 77-8 
warning to jury, 76 

illiterates, 95·6 
interpreters, usc of, 95·6 
legal advice and right to repre­

sentation, 97-9 
communication with wife, rela­

live or friend, 97 
dut.y solicitor, 98 

Law Society of South Aus-
tralia Inc" consideration 
by, 98 

right to have solicitor prescnt, 97 
method of taking a statement 

88-95 ' 
alternative method: 92·4 

electronic recordlllgs, 92·4 
Judges' Rulcs, 88 
present U1ct\\od, 89·92 

selective note taking, discretion 
of police, 91-2 

selective nole taking ncec-
for completeness' and 
aceurncy, 92 

taking of noles by police, 
90, 94 

unsigned notes to refresh 
memory, 91 

unsigned notes, lise of, 91 
usual practice, 89-90 

plnce of, 83·4 
pre·trial detention centre usc of 

83-4 " 
pris.oner's fricn,d, 96, 97, 98, 103 

rI¥ht ,of, po.llce, challenge, 98 
self-lIlcnmrnatron, rule against 71 
solicitor's prcsenCe at, 96 ' 

Judges 
sce: COllrts 

Judges' Hules 
st'c: Interrogation af Suspects 

Justices of Ihe I'e~cc 
bail, power to hear application for, 

14l, 142 -
Police Inquiry Committee, member 

of, 45 
scan:h warrants, power to issue, 

62, 64 
~ 

INDEX 

L 
Law Society of South Allstrllllll 

Incorporated 
duty solicitor, provision of, 98 

Legal Advice and nepresentation 
see: Complaint~ Against the 

Police; Interrogation of Stlspect~; 
Law Society of South Austraha 
Incorporated 

Llistening I>e,'lces, 138·41 
federal legislation, 138 
New South Wales legislation, 

139·40 , 
recomnlended legislation WIth 

respect to, 140 
judicial order for the use of, 140 

usc of, 138·9 
Local and District Criminal Court 

se(': COllrts 

M 
Mllgistrates 

accidentaL findings during search, 
order" fol.' detentIon of, 69 

appointnlent of special coustables 
and peace omcers, 42-3 

detention, oretel' for breach of the 
peace, 14-5 

detention, order for the purpose 
of interrogation, 74·5 

detention, order for the purpose 
of search and seizure, 57·8 

fingerprinting, order for, j 35 
interrogation of: suspects before, 84 

no need [or, 84 
photographing, order for, 135 
Police lnquiry Committee, chair. 

man of, 45 
search warrants, issue of, 64 

Minor Offences 
SI.'£': Arrest 

o 
Offences 

sec: Arrest: Offences in Public 
Places 

Offences In I'ubllc Places, 10-J 7 
disorderly behaviour, 13-15 

breach of the peace, detention 
for, 14-15 

passive resistance, 13-1 4 
disnlpting meetings, J 5 

powers of chairman, 15 

217 

Offences In l'nbllc I'laces-conti/tlled 
distribution of articles without per­

mission, l5 
role of Town Clerk, 15 

hindering n police officer in the 
execution of his duty, 13 
proof of oITenc!:., [3 

loiledng, I H2 
p 

I'hotographlng 
sec: Physical Examination of 

AcclIsed PersO!\s 
Phy~lcul Exuminulion of Accused 

l'ersolls, 132-8 
fingerprinting, .132-6 

ndl11issibility ill evidence of, 132 
compulsory; 1.32<1, .136 
deslr'uction of, 135·6 
in other places, 133·4 
practice in South Australio, 134·6 
present legislation, 133 
recommendations with respect 

to, 1.35·6 
npplication to a mllgistrate (or 

ordcr, 135 
selectivc, 133 
useS of/ l33 

identificatron parades, 13 G·8 
practice in South Australia, 

136-7 
discontinuance of, 137·8 

photographing, L33·6 
compulsory, 136 
destruction of, 1.J5-6 
in other places, 133-4 
practice in South Australia, 134·6 
tlresenl legislation, 133 
recommendations with respect to, 

135·6 
applicntion to a magistrate for 

order, 135 
USes of. 133 

privacy, invasion of, 132, 132-41 
.Pollcc 

sea: Appeals; Arrest; Com-
plaints· Agninst the Police; 
Forensic Science S\!rvices; 
Illegally Obtained Evidence: 
Interrogntion of Suspects; Listell­
ing Devices; Offences in Public 
Places; 'Physical Examination of 
Accused Persons: PoliCe nnit: 
Police Commissioner; Police 
Discipline; Police Discretion; 
Police Force; Search lind Sei­
zure; Search Warrants 



Police-colltilll/ed 

aborigines, recruitment of, 40 
e01ciency of, 3, 6-8 

prevention of crime, 6-7 
public neeeis, 7-8 
solution of crime, 7 

extraneous duties of, 17-21. 
bailin's' dulies, 19 
clerks of cou rt, 19-20 

married won1. " lise of, 20 
COllrt oreierlies, 18-19 
drivel' testi ng, 18 
miscellaneous duties, 20 
vehicle testing, 18 

functions of, 1-3, 6-21 
limitations to, 2-3 
general duties, 6 

interchangeability of, 41-2 
inter-state, 41 
overseas, 4 I. 
permanent employment, 41 
tempomry exchange, 41-2 

police-public ratios, 22-5 
political involvement, neutrality in, 

10-11 
popularity of, 7-8 
promotion of, 37-8 

appeals, against, 46 
Bramshill College, U.K., 37-8 
present position, 37 
specialists, 38 
U.K. Accelerated Promotions 

Scheme, 37-8 
University gmduates, 38 

prostcutiol1s. assistance of Crown 
Law Department, 168-9, 170-1, 
171-2 

recruitment of, 22, 25-8, 30-1 
aborigines, 40 
adults, 27-8 

discretion of Commissioner. 
27-8 

minimum requirements, 27-8 
psychological assessment of, 28 

cadets, 26-8 
discretion of Commissioncr, 

27-8 ' 
minimlllll requirements, 27-8 
psychological assessment of, 28 
selection criteria, 26-7, 27-8 

married women, 27 
present position, 25-6, 2S-9 
specialists, 38 
University gradUates, 38 

retirement of, 38 
rules of conduct for, 3 
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.I'olice-co/ltilll/ed 
tmining of, 22, 25-37 

adults, 30-1 
advantages and disadvantages 

of, 30 
conclusions with respect to, 

30-1 
Board of Studies in Police 

Education, 35-6 
by other ngencies, 33, 35 

Colleges of Advanced Edu­
cation, 34-5, 38 

by other police agencics, 33, 
34-5 
Australian Police College, 

Manly. 34 
cadet system, 28-31 

advantages, 29 
COnclusions with respect to, 

30-1 
course, 31 
disadvantages, 29-30 
women, 27, 39-40 

crisis intervention, 31-2 
Diploma of Police Science 34 

35 ' , 
in-~ervi~(; COll!'~es, 32, 33-4 
university courses, 33, 35, 38 

women, 39-40 
as cadets, 39-40 
equalitr of opportunity, 39-40 
expanSion of role of, 39 
history of, 39 
promotion of, 39 
uniformed, 39 

l'olice Appeal Uoard 
see: Complaints Against the 

Police; Police Discipline 

"olicc lIail, J 41-4 
apI;lication to a justice, 142-3 
aSSistance in obtaining 143 
condi,tions of grant,ing: 143 
grantll1g of by polIcc 141 
police directions, 141 ' 
statutory amendment, 1972, 141-2 

operation of, 142 

)'olice Commissioner 
annual reports of incidence of 

crime, 44 ' 
appointment of police Officers 6-7 
breathalyzing instrument pow~r to 

authorize operators dE 155 
complaints against the pblice dis-

cretion of, 45, 51 ' 
penalties, imposition of, 46, 53 .. 

INDEX 

l'olice Commissioner-col/til/lleel 
discretion as to numerical strength 

of the police force, 8 

l'olice ])iscretion-col/tilliled 

extraneous duties of police, 
views of, 17 

general search warrant, power to 
issue, 59 

handcun's, discretion in issue of, 
122 

listening devices, report on use of, 
139 

numerical strength of police force, 
opinion of, 24-5 . 

Police Appeal Board, appOll1tment 
of member of, 46 

police di::;cipline, discretion of, 45, 
47 
penalties, imposition of, 46 . 

Police Inquiry Committee, appoll1t-
ment of member of, 45 

promotion, criticisms of, 37 
recruitment, discretion of, 27-8 
specil'l constables and peace 

officers, 42-3 

l'olice Departmcnt 
see: Police Force 

l'olice Discipline, 45·7 
Commissioner, discretion of, 45, 47 
investigation of, 45, 49 
offences against regulations, 45-7 
penalties for, 46 
Police Appeal Board, 46 

composition of, 46 
right of appeal to, 46 
role of, 46 

Police Inquiry Committee, 45-6 
composition of, 45 
hearing of charge, 45-6 
representation at, 46 

records of charges, 49 
reporting of, 45 

l'olice Discretion, S-10, 168-74 
administrative, 8-9 
Director of Public Prosecutions for 

England and Wales, 172-3 
no need for in. South Australia, 

173 
exercise of, 8-10 

by Chief Secretary, 8-9 
by Commissioner, 8 
by police officers, 9-10 

functional, 9-10 
in tbe interrogation of suspects, 

91-2 
to arrest, 9-10, 120-2 
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to prosecute, 10, 168-74 
comlllercial prosecutions, .169-70 
cOlllmittal proceedings, 171-2 
decision as to t.rial, 169 
police prosecutions, 170-1 
Prosecutions Branch of the 

police force, role of, 168-9 
recommendations with respect to, 

173-4 

Police Force, 22-44 
see: Police; Police Commissioner 
crime statistics by, 44 
equipment and scientific aids for, 

43-4 
information office for, 8 
numerical strength of, 8, 22-5 

optimum, 24-5 
organization of, 22-44 
Police Academy, Fort Largs, 25-6, 

31, 34, 40 
Police Appeal Board, election of 

member of, 46 
Prosecutions Branch of, 168, 170-1 
psychologist, appointment to, 28 
structure of, 22-44 

l'olicc Forensic Science Laboratory 
see: Forensic Science Services 

l'olice In1luiry Committee 
see: Complaints Against tbe 

Police; Police Discipline 
Police Ollicers 

see: Police 
l'olice l'owers 

see: Arrest; Search and Seizure 
I'ri\'acy 

sel!: Physical Examination of 
Accused Persons 

Primte Security Scr\'ices, 177-83 
Commercial and Private Agents 

Act (S.A.), 1.78-9 
comparison with police force, 

179-80 
discretion to prosecute by, 1.80-3 

recommendations with respect to, 
182-3 

firearms, use of, 180 
use of, 177-S 

]'rosecutions 
see: Crown Law Depdltment; 

Police; Police Discretion; Police 
Force 

(;onduct of, 174-6 
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