If you have issues viewing or accessing this file contact us at NCJRS.gov.




i
A
.

i CRIMINAL LAW AND PENAL METHODS
REFORM COMMITTEE OF SOUTH
AUSTRALIA

i SECOND REPORT

Criminal Investigation

July, 1974

Price $2-75




CRIMINAL;LAW AND PENAL METHODS REFORM
COMMITTEE OF SOUTH AUSTRALIA

Members: :
The Honourable Justice Roma Flinders Mitchell, C.B.E., LL.B.(Adel.),
Justice of the Supreme Court of South Australia. (Chairman)

Professor Colin Howard, LL.B., LL.M.(Lond.), Ph.D.(Adel.), LL.D;
(Melb.}j, Hearn Professor of Law, University of Melbourne. ’

Mr. David Biles, B.A.(Melb.), B.Ed.(Melb.), M.A.(La Trobe);
Assistant Director (Research), Australian Institute of Criminology,
Canberra.

Consultant (from 4/2/74):

Mr. Warren Brent Fisse, LL.B.(Cant.), LL.M.(Adel.), Senior Lecturer
in Law, University of Adelaide.

Research Officer:

Mr. Julian Douglas Clagssen, LL.B.(Lond.), LL.M.(Syd.), Criminclogist,
South Australian Attorney-General’s Department. -

Secretary and Research Officer:

Mr. Geoffrey Louis Muecke, LL.B.(Adel), Legal Officer, South
Australian Attorney-General’s Department.



CRIMINAL LAW AND PENAL METHODS REFORM COMMITTEE
OF SOUTH AUSTRALIA

BOX 464, G.P.0.,

ADELAIDE, S.A. 5001

TELEPHONE: 228 4004

MEMBERS—
THE HON, JUSTICE MITCHELL (Chalrman)
PROFESSOR C., HOWARD
D. BILES, Esq.

CONSU LTANT—
. FISSE, Esq.

RESFARCH OFFICER—
J. D. CLAESSEN, Esq.

SECRETARY & RESEARCH OFF{CER—-
G. L. MUECKE, Esq.

July, 1974
The Hon. L. J. King, Q.C., M.P.,
Attorney-General,
Parliament House,
ADELAIDE, S.A. 5000

Dear Mr. Attorney,
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CoLIN Howarp, Member
Davip BiLEs, Member
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CHAPTER 1

PRELIMINARIES
1 First Report. In July, 1973, The Criminal Law and Penal
Methods Committee presented to The Honourable L. J. King, Q.C., M.P,,
Attorney-General, its first report which covered the fourth term of
reference. The full terms of reference are as follows: —

To examine and to rcport and make recommendations to the
Attorney-General in relation to the Criminal Law in force in the State
and in particular as to whether any, and if so what, changes should be
cffected:

(a) in the substantive law,

(b) in criminal investigations and procedures;

(c) in Court procedures and rules of evidence; and

(d) in penal methods.

2 Term Considered in This Report. With the concurrence of the
Attorney-General the second stage of our inquiry has been devoted to
the second term of reference. We have taken this term of reference up
before court procedures and rules of cvidence because it precedes them
chronologically in the criminal law enforcement process and may there-
fore affect the conclusions which we shall reach in due course on those
matters. We have taken it up before the substantive law because
decisions as to the proper scope of the criminal law should take into
account the practicalities of enforcement. In our first report we
emphasized the interdependence of all stages of the correctional system,
a consequence of which is that none of its parts can be adequately
studied in isolation from the others. The effect on the present stage of
our inquiry is to involve us to some extent in questions of evidence, for
criminal investigation is nccessarily influenced by restrictions on the types
of evidence which may be tendered at trial. Questions as to the
reliability of evidence which in itself is admissible begin to arise at this
stage also.

3 Functions of the Police, Criminal investigation is for the most
part carried out by an agency of the executive government: the police.
Inquiry into the procedures of criminal investigation must thereforc
include consideration of the functions of the police force. A distinction

1




PRELIMINARIES

is to be drawn between the manner in which the police are required to
perform those functions and the manner in which they in fact perform
them. The former is within the scope of our inquiry and the latter is
not.  But the distinction is not absolute because the way in which the
police behave is affected by the rules to which they are required to
adhere in accomplishing the tasks which they are set. We therefore
encounter questions of police recruitment, training and organization,
although not in any detail. We examine those functions which arc at
present performed by the police but of which they might be relieved
in the interests of cfliciency and public rclations. In our first report
we recommended the continuation and possible cxtension of the police
air service for the conveyance of prisoners.t  In this report we do not
discuss the police air service or other means of conveyance nor do we
discuss topics such as the use of horses for ceremonial purposes or as
an aid to the maintenance of public order. We regard these as matters
of detailed organization of the police force which are outside the scope
of this inquiry,

3.1 Limitations. The function of the police is to preserye
civil order. The order which they are required (o preserve s
delimited by the criminal law. Part of their task is to discourage
breaches of the criminal law by acting as a public presence. The
mere fact of the existence of a police force prevents many offences.
The other part of their task is to apprehend persons they believe to
have committed offences.  Since it is fundamental to our form of
social organization that judicial and exccutive functions be exercised
by different authoritics, the police are neither required nor permitted
to decide for themselves whether a given person has committed the
offence of which he is suspected. They are limited to the collection
and presentation to a judicial tribunal of the evidence in support
of their accusation and to the arrest, if: necessary, of the person
accused.  In our community the preservation of order by imposed
force is not an absolute value, For philosophical reasons into which it
is unnceessary for us to enter, Australians accept that as much scope
for individual freedom of action should be allowed as is compatible
with social coherence. Since ours is a busicallx orderly and scif-
regulating socicty which adheres to well-established conventions for

1 Chapter 5, para. 12,
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the transfer of political power, the dcgr”cc of individua'l frcetc}on;
compatible with public order is large. 1In s0 far as thlg state (o”
affairs betokens general support for thc:‘polncc' against Ll?e sn}(‘x
minority of persons who seriously infringc_ the cnmma.l- la\y it ma .e§
their task casier; but in so far as it requires thg police to c*crcns;
restraint in the pursuit of inquiry or suspicion |t mzskcs their ta's
more difficult. This is the heart of our present inquiry: the pgmt
at which cfficicncy in the detection zmc.l _prosecul.non of.”cmmi
becomes inconsistent with, and therefore limited by, the dcgrc\c.o.
individual freedom of action which we wish to preserve. .Bl.lt'thc;
particular task of this committec is not to identify this point ol.
accommodation between social values in gcncr'al terms, The g§11crla
principles we can take for granted. Our tusl.c is lg apply lhgn.l to ‘;lc
solution or, if that is not possible, the amchoralnon' of cc.r.tam we f;
known problems of practical law-cnforcement which arise out o
the accommodation between valucs.

3.2 Rules of Conduct. As a basis for our rec_ommcnd‘ations i‘t
is necessary 1o stress that no advantage |s to be gained by [qu{ll;:?:-
ing rules of conduct for police investiga‘llon or fgr thc‘ 11d11}1551 ili ky
of evidence which fail to take account of the realitics gt police work,
The incvitable result of such a failure is .form.al police compliance
with the law but substantial evasion of it, which subverts the yf:ry
valucs sought to be protected. Equally }hcrc must be rccogqntlon
of the psychological advantage which police h:.wo over the Qrdnnary
citizen. Confronted by police inquiry, the ordinary person 1gnorat}t
of the law needs more than usual rcsoluteness to stand upon his

rights.

4 The Adversary Form of Trial. There is a difficult question of
the relationship between criminal investigation and the z_\dver,saryT fgflﬂ
of trial. The purposc of adversary trial is to test the cvxden_lcc. , Lth.lh a
basic principle of justice in common law courts, and one which we .avci,
no intention of departing from, that a person accused of a crimina

offence must be proved guilty before he can be lawfplly convicted, as
opposed to his being required to disprove the accusation bef‘orcdhe ca(r;
be lawfully acquitted. Tn our opinion no better way has yef bccn_ e\;;:,c

of testing the adequacy of the casc advanced by the pxosacut.lon nm;
subjecting it to adversary contest by the defendant before an impartia

3

b st

emzrom:
Fap il VS s A

T e R D

- XNV




A

PRELIMINARIES

tribunal.  But the object of the proceeding is to decide whether the
defendant is guilty as charged, not to set up a competition of wits to
sce who wins. A certain clement of winning or losing probably is
inherent in the process of adversary litigation, particularly under the
dramatic circumstances of a criminal trial, although the tradition that it
is (he task of the prosccutor to present a case, not to secure a conviction,
to some extent offscts this tendency. But the danger that the scarch for
truth will be transformed into a technical baitle of wits can be guarded
against also in formulating the rules of criminal investigation. The less
complex these rules are, the less the likelihood that technical acquittals
will undermine the purposes of criminal investigation,

5 Procedure. ‘The committee adopted the same method of work as
it used for the first report.  Persons and organizations appearing to have
a special interest in criminal investigation and procedurcs were invited
to send written submissions. ‘The invitations were extended by advertisc-
ments in the press and by letters sent to 83 persons and organizations.
As a result a number of written submissions were received from the
Commissioncr of Police and his officers, and submissions were received
from 21 other persons or organizations, Schedule | to this report con-
tains a list of the authors of submissions. The committee met on 24
occasions and interviewed some of the persons who had made or were
party to the making of submissions or whom the committee wished to
interview on certain aspects of the inquiry. The names of such persons
arc contained in Schedule 2 to this report.

6 Visits. The committee visited Police Headquaricrs Adelaide and
the City Waichhouse, the Police Academy at Fort Largs, the Port
Adclaide Police Station and police cells, the Elizabeth Police Station and
police cells, and the Australian Mincral Development Laboratorics. Two
members of the committee and its research officers accompanied
detectives and uniformed police ofticers on evening patrols and observed
work at Police Headquarters. Before the presentation of its first report
the committee had visited the police stations, the cells of which are listed
in Schedule 3 (o that report. At all the places which we visited we had
informal discussions with staff,

%
7 Other Sources of Information. As it had done in relation to the
first term of reference, the committee, in considering the seccond term,

4
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consulted many overscas and Australian publications, and drew on these
and on the collective experience and learning of its members, its con-
sultant and its research officers.

8 Acknowledgments, The comniittee again records its appreciation
of the consideration received from the Honourable the Attorney-General
in matters rclating to this report. We are grateful to the Commissioner
of Police, Mr. H. H. Salisbury, whose ready co-operation enabled us to
obtain promptly all information rclevant to our inquiry which we sought
from him or his oflicers. The Deputy Commissioner, the Assistant
Commissioners and other commissioned officers were gencrous in giving
up time to meet the committee and to answer our inquiries. We received
valuable assistance from Supecrintendent J. B. Giles who, through the
courtesy of the Commissioner, was made available to procure informa-
tion sought by the committce and to arrange visits. We thank the
Solicitor-General, Mr. B. R. Cox, Q.C., the Crown Solicitor, Mr. L. K,
Gordon, and the Crown Prosecutor, Mr. K. P. Duggan, and those
members of the legal profession who assisted in our deliberations, At
our request Mr. Duggan gave us the benefit of knowledge which he had
gained on a recent study tour in the United Kingdom. We thank Mr.
Justice Muirhecad, then Judge Muirhead, Acting Director of the Aus-
tralian Institutc of Criminology, who met and talked with the committec.
In our inquirics into matters of forensic science we derived considerable
benefit from our discussions with the various people who are named in
Schedule 2. Through the good offices of Mr. K. V. Borick we were able
to interview Mr. J. L. Fish and Mr. C. F. Tippett, both members of the
United Kingdom Home Office Forensic Science Laboratorics, who were
in Adelaide to give evidencc in a criminal trial. We thank them for their
assistance. The committee is grateful to its consultant, Mr. W. B. Fisse
who, in the brief time since his appointment, has made a valuable contri-
bution to the work of the committee, and to its research officer, Mr. J. D.
Clacssen, and its sccretary and research officer, Mr. Geoffrey L. Muecke,
botk of whom have assisted the committee in divers ways in its delibera-
tions and thc preparation of this report.  We wish to record our thanks
to all who madc submissions, were interviewed by the committee or
showed us institutions or police stations. We were cncouraged by the
interest which they displayed in the topics with which this report is con-
cerned. Finally this committee records its appreciation of the assistance
which it has received from the chairman’s sccretary, Miss P. D. Harvey.
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CHAPTER 2

THE POLICE FUNCTION

1 General Duties. In its duty to preserve civil order the police
force is the major law enforccment agency of South Australia. In the
United Kingdom the appointment of constables preceded the existence
of any statutory police force, although such appointments may have had
statutory authority.* The first police force for the Province of South
Australia was established under the Statute No. 3 of 18418 The duties
and powers of the police in South Australia at the present time are to be
construcd by reference to the Police Regulation Act, 1952-1973 and the
regulations made thercunder, Scction 22 (5) of the Act empowers the
Governor to make regulations prescribing ““the dutics and functions of
members of the police force™; and regulation 22 of the Police Regula-
tions imposes upon every officer, non-commissioned officer and officer-in-
charge of a police station obligations which include preventing crime and
detecting offenders in the arca in which such officer is required to work,
and preserving peace and good order in that arca.  Although that regula-
tion docs not refer in specific terms to all members of the police force,
the oath which every member of the force must take upon appointment
contains a promisc to “cause Her Majesty's peace to be kept through-
cit the said State and prevent the commission of offences against the
said peace or against the laws of the said State”.* In pursuance of those
dutics the police have an obligation to arrest suspected offenders, to
institute prosccutions and to protect persons and property from criminal
injury.?

2 Police Efficiency. What do the State and its citizens expect of
its Police Force?

2.1 Prevention of Crime. It may be suggested that the first
requisite is the prevention of crime. But this simple answer is not
completely accurate. The Commissioncr has power, subject to an

351(-’; Cf. 2 Hawkins, Pleas of the Crown, <. 10, s. 33; 1 Blackstone, Commentaries,

. (3

3 Statute No. 6 of 1839, which had the same purpose, was disallowed.
4 Police Regulation Act, 1952-1973 (S.A.), s. 16.

8 Cf. Rice v. Connolly [1966) 2 Q.B. 414, 419,
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upper limit to be fixed by the Chief Secretary, to appoint “as many
sergeants and constables of different grades or kinds as he
deems necessary for the preservation of peace and order throughout
the State”.® A proliferation of members of the Force sufficient to
ensure a constant watch upon the activities of citizens, or at least
upon the activitics of those believed by the police to be likely to
offend against the law, might well prevent the commission of crime;
but the repressions inherent in such a policy would not be tolerated
in our community. If every person who drove his motor car away
from licensed premises at closing time were followed by a uniformed
policeman driving closely behind him it may be that the incidence
of traflic accidents would decline, but the community at large would
not be likely to endure such a surveillance if it were made a per-
manent police duty. We conclude that the task of the police in
prevention is to assist in the control of the incidence of crime.

22 Solution of Crime. Police efficiency is sometimes assessed
upon the basis of the percentage of reported crimes solved. This
criterion is necessarily inconclusive. The decision to report a crime
may be influenced by the trust which the person affected by it places
in the police, as well as by other factors. The incidence of crime
therefore does not necessarily correspond to the numbers of crimes
reported.  Nor is it an accurate guide to police efficiency to calculate
the numbers of reported crimes in which proceedings are taken
following police action. If the calculation includes prosecutions in
which the charge is dismissed this is unsatisfactory as the dismissal
of the charge may occur because the wrong person has been charged
or because there is not sufficient evidence to establish guilt. In the
first case the crime has not been solved, in the second it may or
may not have been solved. If it excludes prosecutions which have
not been followed by conviction it is not nccessarily accurate, as
some acquittals may have been due to a reasonable doubt as to guilt
which police evidence could not dispel. It is impossible therefore
to measure police efficiency solely by the rate of soluticst of crimes.

23  The Needs of the Public. It has been suggested that a
police force is efficient to the extent that it meets the needs and
expectations, in relation to law enforcement, of the public which it

6 Police Regulation Act, 1952-1973 (S.A.), s. 11,
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THE POLICE FUNCTION

serves and of which it forms a part.  Upon (his basis a survey
conducted in Australia in 1967 showed that in South Australia 76
per cent of the persons interviewed expressed great respect for the
police, a considerably higher percentage than in the other States in
which the survey was made” We do not suggest that police
efliciency can be judged entirely by the approval or disapproval of
thcm by members of the public, but we do appreciate that the
police must rely to a Jarge cxtent upon the gOOd'\K’ziII of the public
which they serve. The South Australian Police Force itsclf i‘ccog-
nizes the advantage of good public relations, and has in recent
months appointed an information oflicer to supply to the public,
through the news media, information conccrn'ing general police
work. A corrupt or undisciplined or repressive police force is
unlikely to find favour in the cyes of responsible citizens, The esti-
mate which the majority of such citizens make concerning its police
force is likely to have some basis in truth, Surveys of attitudes of
the public to the police force where the sampling is wide and the
questioning is extensive are therefore of value. Such surveys nced
to be made by trained people who have no personal interest in the
result.  They should not be instituted by any government agency.

3 Police Discretion. Tt is often said that the police have a duty to
enforee the law without fear or favour. Tn so far as that statement may
imply that the police have no discretion in law enforcement it is clcarlil
incorrect. It should be recognized that the police have a discretion in
many arcas of law cnforcement, and that it is essential to the welfare of
the community that they have such a discretion and that they exercise
it wiscly, We discuss the discretion which reposes in the Police Fbr,ce
under two headings, namely, Administrative Discretion and Functional
Discretion.  The first relates to the organization of the Police Force, the
second to its operation within the boundarics set by its organization,

3.1 Administrative Discretion. The numerical strength of the
police force to some degree determines the extent to which faws will
be enforced. The discretion as to numbers of police rests with thé
Commissioner of Police, subject to the overriding discretion of the

? Chappell and Wilson, “Police in Australia®, (1970 i
Bulletin (No. 7); The A;lsrralian Criminal Justice (Systel)n 2?9702’)‘”;2;. Affairs

8

THE POLICE FUNCTION

Chief Secretary.8 A further discretion exists in relation to the type
of police oflicer assigned to investigate any particular crime or to
work in crime prevention and the time to be allocated thercto, The
discretion to be exercised is that of the appropriate police officer or
oflicers, and, generally speaking, this involves a value judgment as
to the scriousness of the crime or crimes to be investigated or against
which preventive measures are to be taken, [If it is belicved that a
mentally disturbed person is at large and in possession of a loaded
fircarm, the decision to attempt to apprchend him rather than to
follow up a reported housebreaking offence is not one upon which
there is likely to be a difference of opinion, But all situations which
call for the exercise of police discretion are not so straightforward
It is a necessary part of any police organization to have an adminis-
trative discretion as lo priorities in tackling the investigation and
prevention of crime.

3.2 Functional Discretion. The area of discretion which we
describe as functional may give rise to more controversy. Before
he intervenes in any situation a policeman must decide whether
there is any basis for his intervention, and this decision not only calls
for the excrcise of discretion but may be affected considerably by the
policeman’s personal knowledge of the situation, Where a police-
man js suspicious that an offence may have been or may be about
to be committed he still must exercise a discretion as to the aclion
to be taken which may range from questioning the person, warning
him about his behaviour, requesting him to accompany the police-
man to a police station, looking for cvidence that crime has been
committed or arrcsting the suspect. Police discretion does not
end with arrest.  There may be a discretion as to the precisc charge
1o be laid against a person, as to whether to grant police bail, or
subsequently whether to consent to ot oppose bail being given by a
court, Tt scems to us important that it should be realized that the
policec have and must exercise a discretion at all stages of police
investigations and subscquently thercto. What is essential is that
the discretion shall be cxercised upon a proper basis, and that it
shall be cxercised honestly, wiscly and fearlessly. It would be
obviously improper that a warning only should be given {o a person

8 Chagter 2, para. 2,
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merely 'bccmlsc he is neatly dressed, well spoken and respectful to
th(.: policeman, whereas someone who is dirty in his person, loud
voiced and rough in manner is for the same conduct afrcsl’cd or
sun‘lmonscd to appear in court. Provided that they are caffyin out
.thcn' duty of enforcing the law, the police will not be sub'e%t to
m‘tcrfc!fcncc by the courts in the extent to which they cxcrcis]c their
diseretion to pursue or not to pursuc induirics or to prosecute or
not 1o prosecute. The committee believes that it is desirable that
this should be the position. The prevention of crime should ';lww s be
the first aim of the nmembers of the force, and there arc nnihy ‘c);scs
f;f)r cxample a minor breach of the trafiic laws, in which‘ the absl‘en:
tion from prosccution of an offender may inculcate in him more
respect for the law than would his prosccution.  What is important
is that there shal! be no corruption or suspicion of corruplionpon ;ln*
part of the police, and as a corollary thereto that poliéc enforcem ]:
shall b}: wil‘hout fcar or favour. If the police were to bc‘ de; )rivcend
th a discretion in relation to arrest or prosccution cvery brc'[xch of
lhc law, however technical or trivial, would necessitaic 'prosAc(‘:ul’ioni
We shn.ll return later to the question of discretion 1o brosccul’c 1
Wc believe that the recognition of the discretion which must at :;Il
llmcs. be available to the policeman, demonstrates the nccossflt for
a policeman to be both well trained and well educated. Hisktm{nin
c.nublf:s him lo recognize and apply the correct proccdurés\ in‘ ivc:g
Sttuations,  His wider cducation cnables him, when faced gvilln
unusual ’problcms, to usc his discretion in the best intcrésts of\th]
commu'mty. The degree of discretion which rests in any .mcmbcr %
:)hc pohc'c force and the circumstances in which the discretion nﬁ?y
(|::cti':;]rit:lisdcl(,jgrum vary according to the rank and responsibilitics of

4 Political Involvement and Offences in Public Places One of tl

most .csscmiul qualities in any police force is that of nclItmlit in « 'y
qucsho‘n which may have or appear to have political 6vcrlo:;c9y thny
the ‘p'ohcc are required to enforce laws which are unpopular wﬁh a sctzc
stantial seetion of the public they are likely (o cncoumcr'diﬂ‘iéultics ‘whlijcl;
) CD).IR \lhl a;(iq;éf"gs’é(gfﬁf,.?}f;ch,?gcﬁ/o{) I’lge Metropolis, ex; parte Blackburn [1968]
oLy s g & hiss : olice of the Metropolis, ex parte Blackburn

10 Chapter [t.
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may result in the police themselves appearing, to some citizens, to be
partisan, Such difticultics in part led to the appointment on the 22nd
September, 1970 of the Honourable.Mr. Justice Bright as a Royal Com-
mission to inquire into and report upon certain matters arising out of a
moratorium demonstration in connection with the Vietham War which
occurred in Adelaide on the 18th September, 1970. The committee does
not see it as its function to canvass the matters which were discussed in
the report brought in by Bright J. which we have had the advantage of
reading. We have noted, but, for the most part, do not comment upon
the amendments to the legislation which have been made following
that report. There are still some matters which merit the attention of
the legislature. We deal with them in this report, although they relate to
substantive or procedural law, because they are legislative provisions
which in the main are an adjunct to the powers of the police. We point
out that in his report the Commissioner drew attention to the fact that
the South Australian Council for Civil Libertics had made wide sub-
missions on various “‘street offences” and said:—*I do not think that
I should enter this ficld, but I draw attention to the present state of the
law on the subject and suggast that when the criminal law next comes
under wide review the topic of street offences should be included”. We
discuss only those strect offences which may have political implications
and which in our view warrant amendment. :

4.1 Loitering. The police have traditionally been given powers
in relation to people who are “loitering”. The first statutory power
in South Australia was contained in the Police Act of 1841, and
cnabled a member of the police force “to apprehend all loose idle
drunken and disorderly persons whom he shall find between sunset
and the hour of cight in the forenoon lying or loitering in any street
yatd or other place within any city town or village or upon any
highway or public road within the said Province and not giving a
satisfactory account of himself”. Until the passing of the Police
Offences Act Amendment Act, 1972, the ofience continued to be
that of lying or loitering in a public place and failing to give a
satisfactory account upon request by a member of the police force. 1t
By an amendment added by the 1972 Act it has become an offence

11 Police Offences Act, 1953-1967 (S.A.), 5. 18,
it
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not to comply with a request to cease loitering in certain circum- 42  Hindering a Member of the Police Force "‘6 th: ﬁze;l:;lizg !
stances, among which is the circumstansie that a member of the of His Duty. This offence is covered in secfqul ?o make con.
police force holds a belief or apprehension on reasonable grounds Offences Act, ],?53-1973. We have two obser;E ations 10 ma e cor-
that an offence has been or is about to be committed by other cerning this SCCUOH-‘ The ﬁfsf relates to th‘e ° cfnc]:e 0 ‘S[S . Itg is
persons in the vicinity, or that the movement of pedestrians or member of the police force in the execution o ]és (1 0{1 - o an
vehicular traffic is obstructed by the presence of others in the probable that at common law wor(_l‘s .alo‘ne canno ta“r'\rrant tile
vicinity, or that the safety of others in the vicinity is in danger.? assault. Some threats may t?e suﬂncx.entI)./ guwe]d c;) “‘ossible o
A further offence of loitering was added by the Police Offences Act description of “assault”, and in our view it shou " ¢p ving an
Amendment Act (No. 3), 1972, which constitutes as an offence establish the oﬂer}ce of gssault without ne;essaf}ly ffgh wgc (;cg;
loitering on any land comprised in a precious stones claim as defined action indicating v§ol.ence.1°. The second mz;t.lelr wit :1 ‘T“J“thre lfn
in the Mining Act, 1971, botween sunset and sunrise and failing to under this section is in relation to s.5. (6) which rea 1S"-the ool
give a satisfactory. reason for so loitering.’®  Section 63 of the the hearing of a member of the pollcF: force le)n%'flgcc] lil Lo exea
Lottery and Gaming Act, 1936-1970, which made it an offence for tion of his duty a person uscs offensive or a u:we E;:ﬁ d;%e 4 such
a person standing in any street to refuse or object to move on when concerning such member, he shall be?’deemed to have ln necessi;y
requested by a police constable so to do was repealed by the 1972 member in the e).<ecut10n of ln§ duty - We do x;gt seeba yction A
amendment to that Act. Scction 18 (2) has enlarged the powers for the conclusive presympthn raised by this S]lilce-ssiation. they
of the police to remove people from public places under threat of offensive words are used in a pUb‘hC place 0}: ml’a IPO» Offences Act
prosecution, and there are no categories of persons who cannot fall constitute an offence under- se(':n.on 7. of the OVICC e so.mé
within that sub-section. A person may be loitering regardless of his 1953-1973. Under that SGCUO[} it ‘lS‘Ilol nef:?fs‘sqr){ todpr 0 : nec(essqril
reason for so lingering.14 News reporters and cameramen are under person was actual!y offended.*™ 1t is z?n a_l u icia, a',n bllnoi\;c lan ;,WZ
pain of conviction if they fail to comply with a request to cease a correct assumption that every use of oftensgvc tof illts Tllng n;,fv
loitering. The police need power to clear the streets of persons who to a policeman hinders him in the cch'Ll.llOIl of his _ ;l'y.hed b e:n
are interfering with the rights of free passage of others. The power be the effect of such language. If so 't can ll)e c}s\ln 1S infu}r]i'\te d
to clear streets on the occasion of any mass demonstration or the dence. But many a policeman arresting a drun c.n“ }O[ . ;son
like is contained in section 59 of the Police Offences Act, 1953. person must be quite impervious to the language which such pe
1973. Perhaps some extension of the power is warranted, but in our is using.
view the “loitering”” provisions arc at best a subterfuge and at
worst an unwarranted interference with the Jiberty of all DEersons . . :
to use streets and other public places. In so far is sectiofl 18 is 4.3 Behaviour in a Djsorderlyi Manngr. thg\{lo?r 7111(1&) Célj)
intended to cover persons who have the intention of committing an orderly manner in a public place is an Qﬁ".cn_Cc un .c: 8. Lo
offence but who could not be charged with an attempt to commit of the Police Offences Act, 1953-.19733‘ 1)1355“"? resis anccfo s of
the offence, then we would think it preferable to amend the law so can constitute disorderly behavxour..- ’lher_e. ar‘e ,njmny E rm ]eé
as to make the preparation to commit an offence in itself an offence, behaviour which may be characterized as disorderly. Examp
provided that such preparation has passed beyond the stage of mere
thought. 15 Police Offences Act, 1953-1973 (S.A.), s. 6(1).
16 Cf. Howard, Australian Criminal Law (2nd ed.), 132,
12 Police Offences Act, 1953-1973 (S.A.), s. 18(2). * =7 Lafitte v. Samuels [1972] 3 S.A.S.R. 1; Ellis v. Fingleton [1972} 3 S.A.S.R.
13 Police Offences Act, 1953-1973 (S.A.), s. 18a. 37.
¥ Samuels v. Stokes (1973) 47 A.LJR. 766. 18 Samuels v. Hall [1969] S.A.S.R. 296.
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arc assault or battery;' fighiing in a public place;* using offensive
language;** disturbing the public peace.*® It may be that a person
who passively resists arrest could not be charged with any offence
other than that of behaving in a disorderly manner. However the
mere fact that a person does nothing to assist in his arrest does not
seem to us to warrant a conviction for an offence,23

4.3.1 Detention. At common law any person may ariest
without warrant anyone who has committed a breach of the
peace in his presence or anyone who he has reasonable grounds
rto believe is about to commit or renew a breach of the peace.
There may be occasions where the presence of a particular
person 1n a crowded situation is likely to provoke hostility from
other members of the crowd, but the police have no reason to
believe that that particular person has committed or may be
about to commit a breach of the peace. They should, in that
situation, have the power to remove that person to a place of
Sf'afcty as a preventive measure, and to detain him for such
time as is nccessary for his protection from bedily harm or for
the similar protection of other persons in the vicinity. This
should not be regarded as an arrest of the person, nor should
he have any right of action for unlawful afrest, provided that
tch police had a reasonable belicf that the action of dataining
him was necessary for his protection or for the protection of
other persons and provided that he is not detained for longer
t'l]an is reasonably necessary in the ciccumstances. If, in the
view of the police, he cannot be safely released within one hour
he should, upon his request, be brought before a special magis-
trate who should have power either to order his release forth-

10 Criminal Law Consolidation Act, 1935-1972 (S.A)), s. 46.

20»Policc Offences Act, 1953-1973 (S.A.), s. 7(1)(b).

2L Police Offences Act, 1553-1973 (S.A), s. 7(1)(c).

22 Police Offences Act, 1953-1973 (S.A), s 7(2).

2 Cf, American Law Tnstitute, Model Pe

an Lg ] , enal Code (Proposed Offici g

(19’62), s. 242.2,’11|1dcr which a person commits an of(rcncg, ishcremgt;agfgé?fég
gtrtct.\nil;)tm?; tgrzﬁéahtch crcntc:st a substantial risk of bodily harm to the person
attempting e ¢ arrest or to anyone else, or employs means justif
requiring substantial force to overcome his rcsisl;\ncc' see l‘l Jote, “Topes
of Activity Encompassed by the Offence of Obslructi’ng a %’cc?l?cr:g (%ffli\crt?:tr?" ("[F%pé:s
108 University of Pennsylvania Law Review 388. k )
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with or to order his further detention for such period not
exceeding twelve hours in such place as the magistrate specifies.

4.4 Distribution of Articles Without Written Permission of the
Town Clerk of Adelaide. The prohibition against distribution of
articles in any street or public place within Adelaide without the
written permission of the Town Clerk is contained in s. 3 (19) of
by-law IX of the City of Adelaide. In so far as the prohibition
against distribution may limit the littering of the city streets, this is
at most a side cffect. Littering should be dealt with by anti-litter
laws. Passers-by may object to being given handbills or the like.
This could be dealt with by an appropriate by-law. It may be said
that the permit system assists in the prevention of offences in that
permission is not likely to be given to distribute material which
incites to the commission of offences or which is in itself indccent.
It seems to us that the Town Clerk is not the appropriate person
to decide whether material published in a handbill may incite others
to commit offences or may be indecent. In our view the handing
out of handbills or other articles should not be restricted as at
present, but the person authorizing the distribution of any such
material should be required to affix to it his name and address.

4.5 Disrupting Meetings. Section 3 of the Public Meetings
Act, 1912-1934, constitutes as oftences actions which are likely to
disrupt a public meeting, and gives the chairman of the meeting
power, when he is of the opinion that any such offence has been
committed, to direct any member of the police force to remove from
the meeting place any person who bchaves in a proscribed manner.
In one respect we believe that section 3 gives too wide a power to
the chairman of a public meeting. We recommend that the power
given to him to direct a police officer to remove a person from the
meeting should be available only where he has a reasonable belief
that the person sought to be removed has been guilty of the for-
bidden behaviour. In our view the offences created under that Act
should be extended to conduct of the like kind which may take
place at any meeting, gathering, procession, performance or cnter-
tainment, and the chairman or person in charge on any such
occasion should have the like powers to those held by the chairman
of a public meeting, and we recommend accordingly.

15
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4.6 Recom i i .
Places. mendations  with respect to Offences in  Public

(a) We recommend that the offence of loitering under ss. 18 and
184 of the Police Offences Act, 1953-1973 be abolishod
and t'hat consideration be given to the enactinent of a pro-
hibition against any preparation to commit a crime which
passes beyond the stage of mere thought.

(b) We recommend that assault punishable by law should be
defined as including assault by the spoken word.

(c) We recqnmend that 5. 6 (6) of the Police Offences Act
1953-1973 mszlng the use of offensive or abusive language
to or conc'ermng a mentber of the police force engaged in
t/fzele:te]curlou of his duty conclusive evidence of the offence
of hindering the police in the execution i

I , xect of their dut
repealed, ! 7ty be

(d) We recommend the amendment of 5. 7 of the Police Offences
A.C” 1953-1973 to delete the offence of behaviour in a
disorderly manner.

(e) We recommend that the police be empowered upon reason-
able grounds to remove to a place of safety any person
w.lzose presence arouses hostility in a crowd and to detain
lz.un. for his own protection from bodily harm or for tﬁe
suntlar protection of other persons in the vicinity. We
recommend that such detention shall not be regarde(z; as an
arrest and that after one hour the detainee will upoﬁ his
request, be taken before q magistrate. ,

(f) we recoimmend that the attention of the Corporation of the
Czty of Adelaide be drawn to the unsatisfactory features
of s. 3 (19) of by-law IX.

(8) We recommend that s, 3 of the Public Meetings Act, 19]12-
1934' be amended to empower the chairman of a r;zeeting
to direct the removal of a person from the meeting onl
when the chairman has q reasonable belief that sucl};
person has committed an offence specified in the Act.
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(h) We recommend the extension of s. 3 of the Act to any
meeting, guathering, procession, performance or enter-
tainment.

5  Extraneous Duties. Over many years the police have been
called upon to perform duties which are not dircetly related to their role
as the main law cnforcement agency of the State. The performance of
some of these dutics may derogate from the goodwill which it is desirable
that the public generally hold towards the police. Equally if not more
important is the fact that the performance of these additional duties
encroaches seriously upon the time which the police give to their proper
work. The Commissioner of Police and his officers wish to withdraw
the police force from some at least of these tasks, and in our view they
should be permitted to do so without delay. The following are the
main areas from which police should be removed.

5.1 Testing of Drivers. Pursuant to sections 79 and 79a of
the Motor Vehicles Act, 1959-1973, all members of the police force
are cxaminers for the purpose of conducting a written examination
of an applicant for a licence, and certain members appointed by the
Commissioner of Police are examiners for the purpose of conducting
a practical driving test. The Act makes a provision for other
persons also to be appointed as examiners for written tests and
for practical tests. Hitherto the police have conducted the majority
of the tests. The table which is produced below is compiled from
figures contained in the Annual Reports to Parliament of the

Commissioner of Police.

Driver Testing

Year Fail Pass Total
196869 .. .. .. .. .. .. 29068 65 325 94 393
1969-70 .. .. .. .. .. .. 30647 65 908 96 555
1970-7¢ .. .. .. .. .. .. 31388 71891 103279
1971-72 .. .. .. .. .. .. 32830 73774 106 604

123933 276898 400 831

The above table indicates that a substantial amount of police time
must be spent in testing of drivers. If each driver testing operation
took only an average of 10 minutes 17 766 police hours were used

17
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to tc?st 106 604 persons in 1971-72. It is probable that some pro-
portion of the nearly 124 000 persons who failed in their tests

g

Ssoi . ;’ehicleh Testing. The following table from the same
rec shows the results of testing of vehicles by t i i
the four years ending 1972, ° 2 the police during
Vehicle Testing
Defect Safety

Year Notices Certificates  Total
}368-69 Ce e e . 12963 324 13 287
‘19%’-;0 e e e e, 111193 371 +1564
1,971-,,71 e e e .y 121189 344 12 533
7172 0.0 ..., ... 8931 351 9282

45276 1390 46 666

A‘llhoggh the testing of vchicles must occupy a considerable number
of policc hours we do not belicve that this testing should be done b

persons other than the police, The testing of a vehicle has a direc);
relationship to the prevention of an offence, namely the driving of
a d'cf:cctivc vehicle or the driving of a vehicle requiring a sﬁet

certificate without first obtaining such a certificate. It may bc‘sai()i/
that th(:,rc is some relationship between the offence of driving with-
qut a licence and the testing for the licence, but in our view that
link is sufficiently remote to make it unnecessary for the police to
tc§t for the purpose of drivers’® licences. We recommend that all
driver testing be undertaken by persons other than police officer

but that police officers continue to fest vehicles. N

53 ‘ Cf)urt Orderlies. Since 1972 wherever orderlies have been
required in the Supreme Court or the Local and District Crimin
Court these have been civilian court orderlies,
Force undertook such orderly duties as were carried out in thes
courts. T.hc police continue to act as court ordcflies in courts oi
summary jurisdiction. We have been supplied with the result of a
survey conducted by the Police Department in relation to court
orderlics engaged in the Adelaide Magistrates’ Court between
Monday the 14th August, 1972 and Sunday the 10th ‘September,
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1972. During this period 350 police officers of various ranks worked
a total of 12593 hours in orderly duties. Salaries paid to these men
for this time amounted to $2 525-55. The total amount payable for
civilian orderlies for the same period would have amounted to
$1977-80. On an average weekday 16 police officers worked 61-05
hours as court orderlies; the amount of salaries involved was
$122:17. The appropriate salary for civilian court orderlies for the
same time would have amounted to $95-85. We recommend that
the police should be relieved of all court orderly duties,

54 Bailifi’s Duties. The serving of civil process can as well
be done by a civilian bailiff as by a policeman and it is desirable
that it shall be done by the former. The Police Force sces the
practice of service by police as undesirable. It is belicved that it
erodes the good relationship of the police with the public; that,
although in the city area processes arc served by the police outside
normal working hours, in fact there is an intrusion into police time,
and in some cases members of the Force, being satisfied with the
additional money carned by serving of process, do not study with
a view to promotion, In small country towns and in sparsely settled
country areas it would be impracticable to engage civilian bailiffs,
but, wherever possible, the serving of civilian process by police
should be avoided.

55 Clerks of Court. In the smaller country towns police
officers are appointed as clerks of local courts and courts of
summary jurisdiction, although in the larger towns civilian clerks
are employed in this capacity. It is undesirable that a police oflicer
shall be a clerk of the court.  The clerk is necessarily in close touch
with the magistrate or justices of the peace sitting upon any case.
He keeps all the necessary court records. In prosccutions either
the policc oflicer who occupies the position of clerk of the court
or onc of his colleagues has investigated the alleged offence, made
the arrest and is prosecuting the accused. If the accused is convicted
and a finc is imposed it is the duty of the clerk of the court to
collect such fine. In our first rcport we said that it was undesirable
that an offender should be placed in the custody of the police after
his guilt was established; but we recognized that practical considera-
tions require the maintenance of the police prison and lock-up in
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(e) We recommend that the police cease io act as clerks of cqurt
in all places in which it is possible to engage the services
of an appropriate civilian to act in such capacity

THE POLICE FUNCTION

remote arcas.?  While it is not practicable to employ a prison
officer in a police prison or lock-up which for a good deal of the
time will havé no or very few prisoners, it may be practicable to

f

i i s should be
engage part time clerks of court in some small country towns. We (f) We recommend t{zat 80"9’";'_“3"‘ ‘i‘,"xp“; tb'Z’eZ;ion o attend
have in mind particularly married women who may have had train- mstructfzd to relu.eve the P"’ ice of rfzcticai pl :
ing in typing and clerical work and who are not gainfully employed to the issue of licences wherever p :

but may be willing to take part time work. Such women could
fairly quickly be trained in the work of a clerk of the court and the
hours at which the clerk would be in attendance at the court house
could be limited. The clerk of the court would be required at the
the court on court days. Wherever possible we recommend that a
police ofticer should not occupy the position of clerk of court. !

5.6  Miscellaneous Duties. Many duties formerly undertaken

at police stations in country arcas have now been assigned to mem-

bers of Departments of the Public Service, Australian and State.

Some dutics are still undertaken for the Department of Agriculture,

among them the issue of bull, dairy and bee licences. Although

there may be no other agency in a small country town which can

undertake the issue of such licences, the Police Force believes that .
country police could be relieved of some of the work if the licences ‘

were issued by post from a central office in Adelaide. We recom-

mend that this should be done wherever possible.

5.7 Recommendations with respect to Extraneous Daties.

(@) We recommend that all driver testing be undertaken by
persons other than police officers.

(b) We recommend that the police continue to make all tests ;
of vehicles which legislation requires. {

(c) We recommend that civilian orderlies replace police orderlies
in all courts.

(d) We recommend that wherever practicable service of civil
process be undertaken by civilian bailiffs.

2¢ Chapter §, para. 12,
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CHAPTER 3

THE ORGANIZATION AND STRUCTURE OF THE POLICE
FORCE

1 Numerical Strength. We have stated earlier in this report that
we would take into account but not enter upon a detailed discussion of
questions of police recruitment, training and organization.® Thus we do
not regard it as being within our terms of reference to comment upon
the re-organization of the police force under which the State is to be
divided into geographical arcas cach of which will be under the control
of a Supcrintendent of Police and to a certain extent autonomous. We
do find it material to consider policc numbers. The following table
shows the comparative strength of the police forces of the Australian
States and Territorics as at the 30th June, 1971:—

Total Police General Police-Public

Force (¢) () Population (c) Ratios

NSw. .. ., . 7470 4 640 813 1:621
Vie. .. . 4 945 3530735 1:714
Q. .. 3197 1848 611 1:578
SA. .. .. .. 2 360 1184 571 1:502
WA, .. ... 1616 1045 755 1:647
Tas. .. 796 392 515 1:493
NT. .. 259 37442 1:338
A.CT. 347 150 622 1:434
Total 20 990 12 881 064 1:614

(a) Excluding ancillary and civilian staff.
(b) Australia Year Book, 1972, No. 58, p. 462.
(e) 1bid p. 128,

According to that table South Australia ranks next after Tasmania and
thc Territories in police-public ratios. The table set out hercunder shows
the composition of the various Australian Police Forces as at the same
date, the percentage of the number in cach rank to the total number in
the particular force being shown in brackets: —

25 Chapter 1, para. 3. %
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Trainees

Police

Women
99 (1-3)
109 (2-2)

Executive

Total

7470

and Cadets

Constables
5185 (69-4)
4197 (84-9)
2077 (65-0)
1648 (69-8)

Sergeants
1832 (24-5)

Inspectors

Officers

33 (0-44)
28 (0-6)

4945
3197
2360
1616
796
259
347

176 (2-4)
175 (3-5)
146 (4-6)
381 (16-1)
48 (3-0)
59 (7-4)

30 (0-9)
37 (1-6)
34 (2-1)
15 (1-9)
6 (2-3)
7 (2:0)

1162 (71-9)
608 (763)
200 (77-2)
261 (75-2)

308 (6-2)
851 (26-6)
234 (10-0)
323 (20-0)
69 (8-7)
46 (17-8)
65 (18-7)

145 (1-9)
128 (2-6)
80 (2-5)
47 (2-0)
28 (1-7)
38 (4-8)

4 (1:5)
12 {3-5)

13 (0-4)
13 (0-5)
21 (1-3)
7 (0-9)
3 (1-2)
2 (0-6)

ACT.

SA. .. ..
WA. ....
Tas, .. ..
N.T

NS.wW.
Vic
QM. ..

20930

482 (2-3) 3728 (17-8) 15338 (73-1) 337 (1-6) 985 (4-7)

120 (0-5)

Total ..

POLICE FORCE
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The most striking difference between the South Australian Police Force
and the forces of other States and Territorics relates to trainees and
cadets, These arc shown to represent 16-19% of the total South Aus-
.tmlian Police Force and only 2-49, of the New South Wales Police
Fo.rcc. To some cxtent this accounts for the favourable police-public
ratio in South Austratia shown in the frst table. In order to complete
the picturc we set out hereunder a table showing the police-public ratios
for the Australian States and Territorics for the same period, but
excluding trainces and cadets:— ,

Tlgtal Al?azli;:c PGcnlcral Police-Public
. Foree (a Population Ratios
N:S.W. ceoee e w1294 4 640 813 1:636
Vie, v oo v vy . 4770 3530735 1:740
Qd, .. .. .. .. .. 305 1848 611 1:0606
SA. .. ... 0.0 1979 1184 571 1:599
WA ev e v v .. 1568 1045755 1:667
Fas, .o oo oo 737 392 515 1:533
N.L‘,;‘ Y 259 87 442 1:338
ACT. .. .. .. .. 347 150 622 1:434

Total ., .. .. .. 20005 12 881 064 1:644

(a) Excluding ancillary and civilian staff, trainces and cadets,

In this last table South Australia maintains its position, but its ratio is
ncarer to that in the other States than appears when trainces and cadcts
are included in the numbers.

1.1 Optimum. The Commissioner of Police and his senior
oflicers believe that the strength of the Police Force in South Aus-
tralia should be increased so that the police-public ratio should be
in the region of 1 to 530. The committee understands that atiempts
are being made, particularly by the intake of adults into the Police
Force, to increase the numbers towards that desired ratio. There
are various facts which make it particularly desirable to increase
the strength of the Force, As the Commissioner of Police pointed
out in an address given by him in 1973 it must be anlicipntéd that
the rate of scrious crime may increase in South Austmli’a, and in
addition the police should be able to be in more personal touch with
lhﬂckordinary citizen than is possible at prasent,2  Furthermore the
24 Salisbury, “Tomorrow's Policeman”, a paper presented at the Australian

Crime Prevention Corcection and After-Care Counci ienni -
T il Angust 1973, ouncil 7tn biennial conference,
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South Australian Force has to supply police over a wide area and
sometimes in sparsely scttled places, The need for specialists in
certain ficlds becomes more urgent as the tools of the professional
criminal become more sophisticated.  For all these reasons and
because we believe that the Police Force in South Australia is
undermanned, although not seriously so, we belicve that recruit-
ment shouid, if possible, be increased so that the police-public ratio
wan be reduced (o 1 to 530. We note that Colonel Sir Eric St.
Johnston in his report on the Victoria Police® reccommended “that
there should be one police officer to 350 population in urban arcas
and onc to 1000 in rural arcas”, and that if this formula were
applicd to South Australia an cven larger force would be required.
Tn making this reccommendation we are mindful of the fact that there
arc considerations other than population to be taken into account in
determining the appropriate size of a police force. Ong important
consideration is the extent to which specific dutics are imposed upon
the police by legislation. The scope of police work continucs to
grow as cxtra dutics are imposed upon the Police Force from time
to time under various statutes. Onc instance is the duty recently
imposed upon the police under the Commercial and Private Ageats
Act, 1972, to report on applicants for licences,”  The committee
assumes that the Police Commissioncr and his commissioned ofticers
have taken into account such recent additional dutics imposed upon
the police in making the estimate of the appropriate strength of the
Force.

1.2 Recommendation with respect to Numerical Strength.

We recommend that the strength of the Police Force in South
Australia should be increased so that the police-public ratio does
not fall below 1 to 530,

2 Recruitment and Training. Since 1932 it has been possible for
males to enter the South Australian Police Force straight from school,
For substantial periods it has been impossible for them to enter as adults.
The present position is that approximately 130 cach year graduate from
(hree-year courses at the Police Academy at Fort Largs and in reeent

o AR

27 §t, Johnston, Report on the Viclorian Police Force (1970-71), 39,
28 Chapter 12, para, LL
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THE ORGANIZATION AND STRUCTURE OF THE POLICE FORCE

years about 20 adults have been received into the Police Force, they
havirg undertaken a seventcen weeks’ training course of the Police
Academy. In 1974 the intake of adults has been increased and it is
expected that approximately 70 aduirs will be accepted into the Police
Force in this and in subsequent years, thus making the proportion of
adult intake to cadet intake in the region of approximately 1 to 1-8 in
place of the intake of rceent years of about 1 to 6-5.

2.1 Selection Criterin. We have been informed that those
males sclected as cadels must have undergone at least three years of
sccondary education.  The departmental records are scarched to
screen the applicant, his family and associates. He is given a pre-
liminary education or intclligence test after his school record has
been scen. If he is regarded as promising material he is called before
a sclection panel for further testing in intelligence and for personal
interviews and medical examination, His name is printed in the
Police Gazette to cnable any police officer, who has any knowledge
which may be relevant, to report on the potential recruit.  We
assume that some regard is paid, in checking the school records, to
the cducational achievements of the applicant. However three
years at secondary school is today a minimal requirement and we
have been iold that many cadets need additional training in basic
literacy. This situation appears to be not limited to young men who
aspire to become members of the Police Force.  We believe that the
pay and conditions of ecmployment of members of the Police Force
should be made suiticiently attractive to encourage entry from per-
sons having suflicient ability to absorb the nccessary training. We
do not regard a discussion of the present rates of pay or conditions
of employment of the members of the Police Force as coming within
the scope of this inquiry, but it is necessary to remember that the
Police Force is competing with a large variety of employers for the
recruitment of its cadets. It rightly regards good character and a
satisfactory record of behaviour as essential. It should be in a
position to demand suflicient mental capacity to enable the recruit
to absorb and apply all the knowledge which he must have as a
member of the Police Force and to exercise a judgment appropriate
to the situation in which his work may place him. T raining for
many careers no more demanding of intellectual capacity than is
membership of the Police Force may be undertaken only by students
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who have passed the Leaving examination. The committee belicves
that the Police Force should be able to demand and should demand
as a minimum qualification for acceptance as a cadet the sat_isfactory
completion of four ycars of sccondary school education and
recommends accordingly.

2.2 Recruitment of Adults. The rules relating to the appoint-
ment of adults are contained in Part IIT of the regulations 1}1ade
under the Police Regulation Act, 1952-1973. A male applfcant
must be between the age of 20 and 30, and a female applicant
between the age of 21 and 30. To date no female casicts have been
accepted. A married woman is not eligible for appointment, and a
woman member of the Force requires the special approval of. the
Comumissioner of Police to remain in the Force after her marriage.
The committee understands however that widows and cl}\f.orcccl
women will be accepted into the Force. While the c?iﬂ'"lculuncs of
sending a married woman to a post which is geographnca}ly distant
from the place of employment of her husband arc obvious, such
difficultics have been encountered and contained in the case of
married women employed by the Education Department as teachf:rs,
and it seems to the committee that the absolute prohibition against
the appointment of married women as members of the Policc'-: Force
is unnéccssarily restrictive.  We recommend the repeal of thls.r,cgu-
lation.2? The regulations prescribe minimum height foF applicants
and minimum weight, expiration and inspiration which is rclatcd‘to
that height. The Commissioner has a cliscrctign to dlspcqsc w;t?m
compliance with such requirements. E?cccp\' for ccr.emom'al pu.1.-
poses, the height of a policeman or a pohcewqman scems ummpglt-
ant, although we recognize that it is somectimes arguc.d thf"lll tall
policemen are more likely to be able to control potential c_hsturb-
ances by their physical presence without the use pf: '.forcc. We alsp
recognize that greater flexibility is achieved within t'hc Force le
minimal standards of physique are required, as phySl(Eﬂl strength
may be important for a policeman or policewoman w.ho is on pa.trol
on foot, even though it is unimportant for one who is working in a
clerical position or as a specialist in a police laboratory. We accept

20 Reg. 15.
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that it is desirable for individual policemen and policewomen to
undertake a varicty of duties during the course of their careers.
For these reasons it would seem wise for the Commissioner to retain
his discretion to dispense with compliance with minimal physical
standards. The regulations prescribe an intelligence test and a
writlen examination in cducational subjects together with a medical
certificate of physical fitness,® The candidate may be required to
atlend for personal interview before selectors appointed by the
Commissioner,  He or she is to be judged upon personal history”
together wilth personality, demeanour, initiative and general suit-
ability, and the sclectors arc to inform the Commissioner whether

the candidate is appropriate for appointment to the Police Force.8t

We believe that a personal interview should be a requisite to appoint-
ment both as a police cadet and as an adult police traince. No one
would deny that the cflectiveness of any police force must depend
above all else, on the personal qualities of its members, and sclection
procedures should include in them questions of attitudes and motiva-
tion, Such assessment can be rcadily conducted by a competent
psychologist and for this purpose we reccommend the appointment
of at least onc police psychologist. Fe should interview the appli-
cants as part of the selection procedure. Personnel selection is one
of the most firmly cstablished arcas of psychological practice.
Psychological assessment of potential police recruits would be useful
if it only identified likely misfits who were perhaps over-authoritarian
or intolerant of deviance, and in so doing it might avoid some of the
embarrassment caused by over-zealous policemen who are to be
found in every force. Jn the long run psychologically based selec-
tion wotdd identify those patterns of attributes which are found in
successful policemen, and hence tend to find positive criteria
for selection as well as negative criteria for exclusion. We recom-
mend thercfore the appointment to the Police Force of a psycho-
logist, onc of whose dutics wor'd be to interview aspiring cadets
and adult applicants.

2.3  The Cadet System. [In States other than South Australia
adult recruits provide the bulk of the police numbers and cadet
training plays a comparatively minor role. *The cadet system in

30 Reg, 18,
31 Reg. 19,
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force in South Australia is on the whole favoured by the senior
commissioned officers of the Force.

231 Advantages. As we see it the main advantages of
the training are as follows:—

(a) The three-year training period, interspersed as it is with
temporary placements in police stations, provides
sufficient time for young men to become thoroughly
indoctrinated in the carecr of their choice. They
emerge from training with a broad understanding of
the policeman’s role and with a high degree of confi-
dence in their ability to fit the role.

(b) A very high level of physical fitness is developed over
the three year period,

(c) Misfits arc identified at a stage which is carly cnough
for them (o leave and start upon another carcer with-
out scrious risk to their subsequent adjustment.

(d) Although there is a wastage of about 20% throughout
the course, this frequently is filled by the intake of
older youths with special personal and academic quali-
fications who arc inducted into the course about two
fifths of the way through it, and who are able to reach
the required standard in a shorter time than the
average cadet. The wastage from the Police Force
has been in the region of 3 to 3} per cent per annum.
This indicates that South Australian policemen, who
for the main part have undertaken the cadet training,
tend to continue in the occupation of policemen.

232 Disadvantages. These may be summarized as
follows:—

(a) Cadet training is expensive, and some part of it could
be more appropriately and efficiently undertaken by
the Education Department.

(b) Although every effort is made to allow the boys to hcat
lectures from persons outside the Police Force, and
although they meet others in certain community work
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which they undertake and in sport, this form of train-
ing may have a tendency to produce policemen with
little understanding of everyday problems or ordinary
people in the world outside their own.

{¢) Boys of 16 or 17 may lack the insight that is desirable
before a commitment to a carcer is made, This argu-
ment may be used with regard to any school leaver
who embarks upon a career at that age, but what the
cadet is learning is nccessarily geared to life as a
policeman, and is not likely to fit him for other
cmployment.

(/) Those who graduate at 19 are too young to handle many
crisis situalions,

233 Advantages and Disadvantages of Adult Training.
In comparison with what we have said concerning cadet train-
ing we list the advantages and disadvantages, as we sec them,
of adult entry into the Force, The advantages are as follows:—

(a) The scventecen weeks training is considerably less
expensive than cadet training,

(1) The ardult recruits have had experience of work outside
the Police Foree in various occupations, and this may
give them tolerance and understanding which the
sadets may lack,

The disadvantages which may balance the advantages are as
follows

(a) The skills and knowledge acquired during the shorter
period may be insullicient to mect the needs of the
task.

(b)Y 'The retention rates of persons who come into the Police
Force as adults is lowee, and this may lead to
ingtability in the Police Force.

234 Conclusions. The committee has not found it
appropriate, in the cxecution of the task set it, to inquire more
deeply into the relative merits of the cadet system as opposed
to the system of adult intake, nor could it have done so with-
out constderably more expert guidance. We recommend that
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the relative merits of the two pre-service training systems should
be kept under review. We suggest that il a psychologist is
attached to the Police Force he be required to rescarch the
comparative cflicacy of both methods of sclection. e should
be able to devise tests for cfliciency which will indicate the
degree of satisfaction given by the two classes of recruits to the
Police Force.

2.3.5 The Cadet Training Course. In our visit to the
Police Academy we saw the cadels at work and were impressed
with the facilitics for work and for sport provided for them as
well as with the quarters which they occupied, Tt would not
be appropriate to this report to enter into guestions of curricu-
lum or method of training in any detail. We make only (wo
recommendations concerning this matter,  Police instructors
who have undertaken a short course in instructional techniques
give all the lectures including those on academic and gencral
educational subjects, In some cases they are required to give
additional instruction in basic Titeracy. ‘We sece it as an advan-
tage that some tcachers should be scconded from the Education
Department to the Police Academy to undertake instruction
in the general educational subjects. In this way the more able
cadets may be encouraged to complete higher secondary school
examinations. We shall return later to the question of tertiary
education for policemen.®® Suitable cadets should be prepared,
while at the Police Academy, o undertake tertinry study,

2.4 Crisis Intervention., One additional aspect of training to
which consideration may be given on an cxperimental basis is train-
ing for crisis intcrvention. TPolice, more than any other group of
persons, arc likely, in the course of their work, to be required to
deal with cascs of personal crisis.  These may be caused by domestic
disputes, drug addiction, alcoholism or mental breakdown. They
will have to deal with people who arc lost, abandoned or suicidal.
In situations such as these police have a wide discretion in the
way they handle the immediate crisis. It is nccessary that the
policeman knows that there is a crisis and what it is. He nceds to

32 Chapter 3, paras. 2.6.3-2,6.5.
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understand the fundamentals of normal human development, to
recognize the more obvious mental disorders, and must have ele-
menlary skills in handling distressed and disturbed people in such a
way as to alleviate rather than to exacerbate the distress or disturb-
ance. A course in basic or practical psychology would assist the
policelman faced with a crisis siluation.  We recommend that con-
sideration be given (o the institution of a course to be run by
psychiatrists, clinical psychologists and psychiatric social workers
and to be given to third year ¢adets and, if it proves advanlageous,
{o become a part of in-service training,

2.5 Racommendztions with respect to Recruitment and Train-
ing.

(0) We recaonunend that satisfactory completion of four years
of secondary sehool education should be a ninimun quali-
fication for enrolment as a police cadet.

(b) We reconunend that regulaiion 15 of the Regulations made
under the Police Regulation Act, 1952-1973 be amended

“to enable married women to enter the Police Force.

(e) We recommend the appointment to the Police Force of a
psychalogist one of whose duties would be to interview
aspiring cadets and adult applicants.

(d) We reconuend that some of the instruction given at the
Police Academy showld be undertaken by ieachers
secanded from the Education Departiment,

(e) We recommend that those cadets who are academically
suitable  should be encouraged to complete higher
secondary school examinations,

(f) We reconunend that on an experimental basis a course of
training for crisis intervention be given to third year cadets
and that consideration be given to making such a course
a part of in-service training.

2.6 Further Fraining. The four types of further training which
we consider are; -

(@) Traditional in-service courses. These*are run by a police
force exclusively for its own members and include technical
training as well ag gencral administrative training,
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(b) Training by other police agencies. We instance the courses
offered by the Australian Policc College at Manly as well

as the advanced training courses offered at Bramshill Police
College in England and the FBI. Academy in America,

(¢) Courses for Police offered by other ugencics. This might
include a course for a Diploma of Police Scicnce offered
by a College of Advanced Education. We have been
informed that Quecensland is the only Australian Statc
which provides a course of this type but we understand that
such courses arc under consideration by other States.

(d) University and other courses. In some States police are
encouraged to undertake studies for degrees or diplomas
from Universitics or Colleges of Advanced Education.

2.6.1 In-Service Courses. The following table taken from
the 1972 rcport of the Commissioner of Police scts out the
numbers of in-service training courses for members of the
Police Force and the atiendance at cach during 1971-1972.

Number of courses
and length of
To whom available each course
Constables in third year Four——each of three
of service weeks .. .. .. .. 109
Refresher course Constables in seventh year Four-—cach of threc
B of service weeks oo v oy o 103
Tnstructors course  Senior Constables 1st

Numbers

Nature of course attending

Refresher course
L 1"

Grade or below One--of one week . 11
Course for pro- Those whose promotion
motion to Sergeant to this grade is
3rd Grade imminent One—of three weeks 13

Prosecutors course  TIntending prosecutors One—of three weeks 12

Detectives course ‘Those secking appoint-

ment as detective Two—of five weeks 35

Breath analysis
course y One—of three weeks 8

Diving course Aspirants to under-water

recovery squad One—of three weeks 12

As appears from the table the courses were cach of short dura-
tion; for the most part they were presented by lecturers within
the Force, although some lectures in the breath analysis course
were given by a solicitor from the Crown Law Departinent, a
pathologist and a member of the Chemistry Department. The
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senior members of the Police Department see the need for
improvement in in-service training. The courses offered appear
to be of too short duration and it scems to us that stimulus
;\:cmm be given if more lecturers were drawn from outside the
Foree.

2.62  Training by Other Police Agencies. Some members
of the South Australian Force have attended courses at the
Australian Police College at Manly, These ate courses usually
of several months duration, A number of members of the
Foree have also attended and obtained qualifications at certifi-
ate courses at the South Australian Institute of Technology,
particularly in ficlds which arc uscful in forensic science, We
believe that all such additional cducation must prove bencficial
(o the South Australian Police Force as a whole.  We believe
that more active encouragement should be given to cadets to
qualify while at the Policc Academy or later for entry to Uni-
versity or College of Advanced Education and (o members of
the Foree to undertake tertiary education at Universitics and
Colleges of Advanced Education. In our first report we recom-
mended the creation of a three-year College of Advanced Edu-
cation course leading to Diploma of Correctional Science as a
minimum qualification for appointment to a senior position in
the Correctional Service or to permanent probation or parole
officer™  We there mentioned subjects of which senior corrce-
tional personnel and permanent probation and parole ofticers
should have reasonable knowledge, We do not think it neccs-
sary to say more than that a number of subjects to which we
there referred could constitute part of a Diploma of Police
Science.  In addition such a diploma should require study in
further subjects specifically designed for those undertaking the
police diploma. We do not repcat what we have said in our
first report concerning the Diploma of Correctional Seience but
add that what we said there concerning the desirability of the
establishment of a course along the line suggested for senior
correctional personnel and permanent probation and parole
officers applics with cqual force to a course for senior police

i

33 Chapter 8, paras, 5.3 and 5.12(b).
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ofticers. The diploma course which we have in mind would be
of three years duration, Within the South Australian Police
Force considerable work has been done in attempting to formu-
late a scheme for external and internal study which would lead
to a Certificate in Police Studies and an Advanced Certificale in
Police Studics and, for certain persons, a Diploma in Police
Scicnce. It is unnccessary for us o discuss the proposal in
detail but we view it with favour and belicve that such a project
could be undertaken through a College of Advanced Education,

2.6.3 Secondment to Universities or Colleges of Advanced
Education, We have already said that suitable members of
the Police Force should be encouraged to undertake University
training. It would be difficult, if not impossible, for members
of the Force to achieve University degrees or diplomas of
Colleges of Advanced Education entirely by part time study.
Suitable applicants, who have demonstrated their ability to pass
some subjects part time, should be given study lcave for speci-
ficd periods of not less than one year to enable them to under-
take full time study.

2.64 University Courses. While the posscssion of at least
a Diploma of Police Science should be obligatory for appoint-
ment to the highest ranks “n the Police Foree, cncouragement
should be given in any event to police oflicers with University
degrees or diplomas from Colleges of Advanced Education.
This should be done by means of a salary loading,

2.6.5 Board of Studies in Police Education. With the
expansion and diversification of police training and further edu-
cation, the commiitee belicves that there will be a need for a
body 1o co-ordinate this area of activity, We therefore recoms-
mend the creation of a Board of Studics in Police Education
and suggest that it should comprise an Assistant Commissioner,
who would be the chairman, the two Supcrintendents who are
responsible fov cadet and in-service (raining, a representative
of the Education Department, a representative of the Law
School of the University of Adelaide, a representalive of the
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South Australian Institute of Technology or other College of
Advanced Education, and the Police Psychologist the appoint-
ment of whom is recommended in paragraph 2.2 above, The
function of the Board of Studics would be:

(¢) to encourage the development of new courses of police
training at a College of Advanced Bducation or clse-
where,

(h) to approve the curricula and award certificates for all
existing coursces,

(c) to determine the cquivalence of qualifications awarded
by agencics other than the South Australian Police
Force which are held by applicants to the Force or
by serving policemen,

(d) to recommend salary loadings to be paid to policcmen
with higher academic qualifications, and,

() to seleet police for University places and other scholar-
ships.

2.6.6 Further Recommendations with respect to Training.

(@) We recommend that in-service courses be of longer
duration and include more sessions given by lectiirers
from outside the Police Force.

(b) We recommend the creation of a three year College 0]
Advanced Education course leading to a Diploma of
Police  Science as a  minimum qualification  for

appoiniinent as a commissioned officer in the Police
Force.

(¢) We recommend that suitable members of the Force
should be given study leave for periods of not less
than one year to enable them to undertake full time

study at a University or College of Advanced
Education.

(d) We recommend that salary loadings should be given to
members who hold University degrees or diplomas
from Colleges of Advanced Education.
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(e) We recommend the establislment of a Bourd of Studies
in Police Education.

3 Promotion. The Commissioner of Police has criticized the slow
rate of promotion for the police in South Australia and pointed out that
it is even slower in other States8! At present examinations are held to
determine the suitability of members for promotion to the substantive
rank of Constablc st Class, Sergeant 3cd Grade and Scrgeant 2nd
Grade® No member can sit for the examination for Lst Class Constable
until he has had at least three years continuous service in the Foree after
his permanent appointment, There is no time limit upon his eligibility
to sit for the cxamination for Sergeant 3rd Grade or Sergeant 2nd
Grade, except that these cxaminations are open only to persons who have
atlained a substantive rank of st Class or Scnior Constable 1st Grade,
No member can attend an Inspectors’ Training Course until he has
served For at least 13 years continuously ™ The appointment to the
rank of 1st Class Constable cannot be made until after the completion
of five years continuous service, but then it is made automatically upon
the passing of the appropriate examination. So (00 a scnior constable
who passes the examination for Sergeant 3rd Grade beeomes a Senior
Constable st Grade immediately upon passing the examination, and a
Ist Clags Constable who has passed that examination and has served
continuously for four years also becomes a Senior Constable Ist Grade,
Appointments to the permanent position of commissioned substantive
rank arc made only when vacancies occur, and then agsessment s
made of personal suitability in addition to academic qualifications and
seniority,38 1t is believed by the senior members of the Police Foree
that it is desirable to consider something in the nature of the United
Kingdom Aceclerated Promotions Scheme,  Under that scheme promis-
ing young constables arc sclected for a year's course at Bramshill
College.  Successful completion of the course centitles the member to
be promoted o the substantive rank of Sergeant,  After one year of

3F Salisbury, “Tomorrow's Policeman’, a paper presented at the Australian
Crime Prevention Correction and After Care Council 7th biennial conference,
{1th-18th August 1973,

33 Reg, 48. Regulations made under the Police Regulation Act, 1952-1973

58 Reg, 51(2) and (3).

37 Reg. 51(a)(3).

2 Reg, 55,
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satisfuctory service in the rank of Sergeant the member is cntitled to
promotion (o Taspector, BHach year a number of oflicers who have
attended the course are awarded University places under the Bramshill
Scholarship Scheme and attend the University upon full pay, We have
recommended that members of the Police Force should, where it is
appropriate, be penmitted to study full time at a University or College
of Advanced Education.  If this recommendation is adopted it will
be some years before any member of the Police Force will graduate
from a university, and the numbers of police who wili do so will in
any event be very limited,  If it is accepted as appropriate that the
Police Force will include among its members some who have com-
pleted tertiary education at o university, this can be effected in the
short term only by recruiting graduates into the Force,  Encourage-
ment could be given to selected university graduates and to experts
in specialist ficlds to enter the Police Foree by enabling them to enter
as commissioned oflicers after a short period of training and practical
experience,  We realize that the number £ senior positions available
in the Police Foree are limited,  Some balance must be kept between
sepiority and other qualifications, 1t may be that there should be two
streams of entry into the Police Force, one set being destined for
commissioned rank and the other for non-commissioned rank with
the possibility of inter-change at o later stage. It may be, as has been
suggested to us, that an carlier retiring age for higher ranks would
leave more places open for younger men with bright ideas. We do
not feel that we can embark upon a detailed study of the promotional
system but we recommend that it be kept under review and that con-
sideration be given to means of recognizing outstanding ability while
not overlooking length of service.

3.1 Recommendations with respéct to Promotion,

() We recommend that selected university graduates and experts
in specialist fields should be enabled to enter the Police
Force as commissioned officers after a short period of
training and practical experience,

(b)Y We recommend that the promotiongl system in the Police
Force be kept under review and that consideration be
given to means of recognizing outstanding ability while
nat overleoking length of service.
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4 Women Fuolice Dificers.  On the st December, 1915, Miss Kate
Cocks and Miss Ann Ross were sworn in as constables in the South
Australian Police Force. We are informed that these two women were
the first in the then British Empire to be given the full powers and
responsibilitics of members of a police force, Miss Cocks had been
employed as the first social worker with the then State Children’s
Depactment in South Australia, and was invited to form o branch of
Women Police within the Force, By 1917 there were five women police
members and by 1973 there were 47, some of whom were stationed at
Port Adclaide and Elizabeth and at certain country towns,  Five
members were doing specialist work, one as a prosecutor, one in the
drug squad, onc in the business agents section, one in the community
affairs section and one in Jegal and in-service training, The Principal
of the Women Police was paid at the rate appropriate for a Scrgeant
2nd Class,  Until 1974 there were no uniformed women police in
South Australia, Theoretically the women could sit for promotional
examinations, but because of the limited use to which they have been
put there has been virtually no encouragement for them to do so.
Fmphasis has always been placed upon the preventive duties of the
Women Police, This appears from Police General Orders which refer
to the safeguarding of the moral welfare of women and children as
a reason for the appoinitment of women police® Tt has now been
decided to expand the role of women within the Police Force, An
adult clags which graduated on the 20th Iebruary 1974 included
women in uniform. They have been posted to various metropolitan
stations for uniform duty on the same basis as male officers. 1Tt is
intended that all positions which women can fill efficiently will be
open to them. Girls arc not being accepted as cadets, The duties
which the women have performed in the past have been immeasurably
valuable to the State. It would be unfortunate if the acceptance of
women as uniformed police officers should cause any diminution in these
services. We do not see any reason to belicve that this will happen,
There will always be a nced for a body of women within the force
readily available for preventive and gencral social work., That does
not mean that other women cannot be usefully employed in the
ordinary work of the Police Force, We recommend that all positions
in the Police Force should be open to women capable of filling them,

-

48 General Order 522(2).
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Equal opportunity for advancement predicates equality in training. This
will be achieved only when cadet training is available to young women
as well as to young men. We recommend that female cadets be
accepted into the Police Academy.

4.1 Recommendations with respect to Women Police Officers.

{a) We recommend that all positions in the Police Force should
be open to women. '

(b) We recommend that the cadet system be enlarged to permit
the training of female cadets at the Police Academy and
that young women should be accepted for such training
at the same age and with the same educational standard
as is applicable to young men,

5 Aborigine Police Officers. The Police Force generally finds
considerable difliculty in its relations with the aboriginal population of
South Australia. The Commissioner of Police and his commissioned
officers recognize the desirability of improving such relations. The
aborigine is likely to sce the policernan as a representative of the white
Australian and as not representing the aborigine. This situation might
change if a suflicient number of aborigines became and remained mem-
bers of the Police Force. To date there have been two aborigines who
have trained as cadets in South Australia. One left the Police Force
after three years’ service; the other remains a member of the Force. 1t
is probable that many aborigines would find it difficult to survive the
original screcning of recruits which includes a checking of the records
of the recruit himself and of members of his family and associates
because aborigines do not always have the same choice of associates
as is given usually to members of the white population. We under-
stand that there has been no attempt to recruit applicants for the Police
Force specifically from among aborigines. We appreciate that such
an attempt would raise many problems, and might lead to questions of
racial discrimination. Nevertheless we believe that some attention
should be given to the question of encouragement of suitable aborigines
to join the Police Force.

5.1  Recommendation with respect to ABorigine Police Officers.

We recommend thai suitable aborigines should be encouraged to
join the Police Fcrce.
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6 Interchangeability of Police Officers. At present it would not be
possible for police officers to move from one State to another and take
up their employment in another police force. Nor is this possible for
police officers coming to Australia from overseas. To a limited cxtent
police officers in South Australia have been vecruited for positions in
the Territories and in the Commonwealth Police Force. There was
an arrangement among some of the Australian States whereby their
detectives worked on exchange duties for limited periods. - This practice
has fallen into disuse. Some South Australian police officers have
served for periods in Cyprus without loss of seniority. We see two
separate issues:—Firstly, should members of the Police Force in one
Australian State be able to obtain similar employment and status if they
move to another Australian State? As a corollary should that privilege
be extended to policemen from other Commonweaith countrics?
Secondly, should there be a temporary interchange of police officers
with those from other States and other countries?

6.1 Permanent Employment. While examinations for various
ranks are undertaken entirely within the Police Force itsell each
Australian State sets its own standards and is unlikely to accept
as cqually valuable the standards set by another State. This
situation could, of course, be met cither by requiring the person
coming from another Police Force to sit for an additional
examination, or by giving him credit for only part of his service
outside the South Australian Force. But while there is such a
dearth of positions available for ofticers who may become
qualificd for commissioned rank there would justifiably be con-
siderable opposition to the intrusion of persons from outside the
Sauth Australian Police Force. Where, however, there is not keen
compelition from within the Force for a particular position, then
it scems to the committce that there would be considerable
advantage in throwing the position open to persons who have had
training and experience in other Police Forces. We recommend
that the question of interchangeability of police within Australia
upon a limited basis should be discussed with other States at the
appropriatc level.

6.2  Temporary Exchange. The infusion of new ideas into the
Police Force could be to some extent achicved and an antidote
to inbreeding supplied by the freer exchange of police officers, for
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limited periods, within Australia and with countrics outside Aus-
tralia. This would not raise problems of status within the Force.
Such exchanges would be of considerable value among staff
engaged on various specialist tasks, but would also assist those
whose dutics relate to ordinary crime investigation. In considering
with which countries an exchange system should be initiated, if
practicable, we would suggest that attention be paid not only to
the United Kingdom, Canada and the United States but also to
the South East Asian countrics and Hong Kong. We recommend
that such a system of exchange be negotiated.

6.3 Recommendations  with respect to Interchangeability of
Police Officers.

(@) We recommend that ithe question of permanent inter-
changeability of police officers within A ustralia upon a
limited basis should be discussed with other States at the
appropriate level.

(b)Y We recommend that a system of temporary exchange of
police officers with other countries and with other States
in Australia he negotiated.

7 Special Constables and Peace Officers. The Commissioner of

Police vr a Special Magistrate May appoint any person to be a special
constable cither for the whole State or for a part of ithe State, The
special constable is required (o take an oath similar to that taken by
members of the Police Force, and while performing his duties as a
special constable he has all the powers and immunitics and is subject
to the dutics and liabilities of a member of the Police Force. His
appointment may be suspended or determined by the Commissioner
and he may be removed from office for misconduct, neglect of duty
or inability to perform his duty.*® A municipal or district council may
also appoint persons as constables and remove them from office. Such
persons arc peace officers within the arca, and have, within the area
and any adjoining arca during the tenurc of office, all the powers and

privileges for the time being of members of thg Police Force. They

take an oath to serve within the area. The committee understands

40 Police Regulation Act, 1952-1973 (8.A.), ss, 30-33,
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that persons who act as railway dcﬁect%ves and as railway police are
appointed under s. 30 (1) of the Police R;gulatlon A.ct, 1952.-1973
and that it is the practice of various councils to appo'mt constablgs
under the Local Government Act, 1934-1972. We believe that it is
desirable that all appointments of special constables or c011§tables
should be made by the Commissioner of Police or a Special Magistrate,
and that s. 161 of the Local Government Act, 1934-1972 should be
amended so that the actual appointment should be lby the COI].l-
missioner of Police upon the recommendation of the‘ Local Council.
Further we believe that the powers of persons appointed should be
restricted so that they are empowered to act only in those mz}ttcrs for
which their appointment is desirable. A mcmbc.r.of the pohc.:e‘ force
is under constant supervision and undergoes considerable trammg.to
fit him for the important powers and duties which are entr.usted to him.
We do not think that other persons should ordinarily be given th.e same
powers or duties. It should be in the discretion of the Conmms-snoncr
of Police or a Special Magistrate to delimit their powers and duties.

71 Recommendations with respect to Special Constables and
Peace Officers.

(a) We recommend that all appoiniments of special .cqrzst(tb[es
or constables should be made by the Commissioner of
Police or a Special Magistrate and that s. 161 of the
Local Government Act, 1934-1972 should be amended
to provide for ihe appointment to be made by the Com-
missioner of Police upon the recommendation of the
appropriate Council.

(b) We recommend that the powers and duties of special
constables and peace officers should be limited to those
in respect of which their appointment is required.

8 Equipment and Scientitic Aids. We have no.t regarded it. as
within the scope of our inquiry to consider the detailed tcchn.ologncal,
and scientific necds of a modern Police Force. We take the view %hﬁat
the quality of police personnel is more important than the a-vallablht_\i
of modern cquipment, but we believe that the overall c[‘.T:fzctnvencsst of
police work and the morale of the Ferce will bc.lowcrc‘d if appropr‘natc
equipment and scientific aids arc not on hand. In particular we bcllc?vc
that police communication systems, including the use of personal radios
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and computers, which provide rapid access to criminal records,

description of stolen property and the like should be kept under
constant revicw.

9 Crime Statisiics. The annual reports of the Commissioner of
Police contain returns which aitempt to compare the incidence of crime
with that of the previous year. These tables are compiled from
statistics kept by the police, and in a method which is doubtless con-
venient for their purposes. The committee understands that there has
been intermiltent consultation among the Australian Police Forces in
an cffort to achicve a standard method of keeping criminal statistics,
but that little, if anything, has been achicved. Accurate crime
statistics arc an irreplaccable source of reliable information. To some
extent they can be judged by reference to comparable statistics Kept
clsewhere. It is cssential therefore that, at least in Australia, there
should be a common method of keeping crime statistics. One of the
functions of the new Australian Tnstitute of Criminology is ‘“to give
advice in relation to the compilation of statistics relating to crime”. !
We have been informed that the Institute is working in conjunction
with the Australian Bureau of Statistics in an attempi to cstablish a
national system of uniform crime statistics. We recommend that the
Police Force consult and co-operate with the Australian Institute of
Criminology and with the Australian Burcau of Statistics as to the
method of compilation of its crime statistics. We recommend further
that the South Australian Government should consider the establishment
of a Bureau of Criminology or Crime Statistics and Research, similar
to that which is functioning in New South Wales, which would assist
with the analysis and interpretation of statistical data relating to crime.

9.1 Recommendations with respect to Crime Statistics.

(a) We recommend that the Police Force consult and co-operate
with the Australian Institute of Criminology and with
the Australian Burean of Staiistics as to the method of
its crime statistics.

(b)Y We recommend that the South Australian Government
consider the establishinent of a Bureau of Criminology or
Crime Stutistics and Research similar to thai which
obtains in New South Wales.

a Cnmmoloay Resc'uch Act 1971 (Aus.)), s. 6(g).
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CHAPTER 4

POLICE DISCIPLINE AND COMPLAINTS AGAINST THE
POLICE

1 Reporting of Complaints. Regulation 36 of the regulations
made under the Police Regulation Act, 1952-1973 codifies the conduct
on the part of a member of the Police Force which constitutes an
offence against the regulations. It is sufliciently wide to cover not only
matters of internal discipline but also matters which may be the subject
of complaint by members of the public. There is an obligation upon
any member of the Force who becomes aware of the commission of an
offence against the regulations to report it, and the Commissioner of
Police is obliged to have every such report investigated by a commis-
sioned officer who, after investigation, is to report to the Commissioner
of Police who in his turn may cause a charge to be laid against the
person investigated.#?  There is no procedurc regulating the making of
a complaint by a member of the public. The commitice believes that
complaints by members of the public are usually made to a member
of the Police Force cither by the aggricved party or by a Member of
Parliament or some other person acling on behalfl of the aggrieved
party. If such a report is made then the Commissioner of Police is
bound to have it investigated, but it remains within his discretion to
decide, after recciving a report, whether a charge should be laid against
the member whose conduct is the subject of the complaint,

1.1 Police Inquiry Commitfee. Such a committec was pro-
vided for in the original regulations. Its composition has been
strengthened by a 1973 amendment to the regulations. Under that
amendment the committec consists of a Special Magistrate
appointed by the Governer to be Chairman, a Justice of the Pciacc
appointed by the Chairman and a Commissioned Police Oflicer
appointed by the Commissioner of Police. Tt is provided that a
Commissioned Police Officer who has investigated a report of a
suspected offence shall not act as a member of the committee on the
hearing of any charge arising out of that rcport. Any charge to be
investigated by lhc committee is to be rcduccd to wrmng> and upon

12 Reg, 40.
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the hearing of the charge the practice and procedure of a court of
summary jurisdiction on the hearing of a complaint for a simple
offencc is to be followed. The member charged is entitled to be
represented or assisted by another member or by counsel employed
by him. The hearings of the committee are to be in camera except
as otherwise directed by the commitfee,*?

1.2 Penalties. If a member is found guilty by the Police
Inquiry Committee the penalty is for the Commissioner of Police
who may, with the approval of the Chief Secretary, dismiss the
member from the Force or may impose penalties which include
reduction in rank, a fine, a reprimand or admonishment.*!

1.3 Police Appeal Board. There is a right of appeal by a
member of the Police Force against any finding of guilt against him
by the Police Inquiry Committece and against any punishment
inflicted on him by the Commissioner of Police.t® There is no
right of appeal against a failure to find a charge proved. The
Police Appeal Board consists of a Judge of the Local and District
Criminal Court appointed by the Governor to be Chairman, a
person appointed by the Commissioner, and a member of the
Police Force elected by the Police Force'® The Board acts in an
advisory capacily to the Chief Sccretary and may recommend that
the appeal be dismissed or allowed and may rccommend a
variation of penalty. The Chief Seccretary’s decision after receipt
of the report is final** The Board may decline to hear any
appeal which appears from the notice of appeal to be trivial,
frivolous or vexatious#® The Police Appeal Board alse hears
appeals in relation to promotions.

2 The Preliminary Inquiry. The regulations are designed primarily
to meet the case of a report by one member of the Police Force of
the commission of an offence by another member, but must also mect
the case of a complaint by a member of the public. In the case of

48 Regs. 41, 44, 46.

44 Reg. 38,

45 Police Regulation Act, 1952-1973 (S.A.), s. 44, ¢
46 Pplice Regulation Act, 1952-1973 (S.A.), s. 38.

+7 Police Regulation Act, 1952-1973 (S.A.), ss. 47-49.
48 Pplice Regulation Act, 1952-1973 (S.A.), s. 50.
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repotts from within the Force there can, as it scems to the committee,
be no dissatistaction that the investigation in the first place is under-
taken by a commissioned officer within the Force, and that the decision
whether to cause a charge to be laid rests solely with the Commissioner
of Police, However an aggricved member of the public who has made
a complaint may be quite dissatisficd with an inquiry which takes place
entirely within the Police Force, and the result of which is not required
to be made known to him. If he claims to have suffered damage as a
result of the wrongful act of a member of the Police Force he may have
a civil remedy against that member. This may involve him in legal
costs which he may be unwilling or unable to expend. There are
offences covered by the regulations which would not give rise to a civil
action by a member of the public but which may cause him grave
concern and lack of confidence in the police. One instance is the
soliciting of a gratuity or reward by a member of the Force.? There
is no statutory obligation that the complaint of a member of the public
be recorded, but General Orders require that the Ofticer in Charge
of a police station shall enter full particulars of the complaint in the
station journal and forward a report to the Divisional Officer.

21 The Investigation of Complaints in the United Kingdom.
The Police Act, 1964 of the United Kingdbm requires that the
investigation of a complaint against a member of the Police Force
shall, if the Secretary of State so dirccts, be made by an officer of
the Police Force in another police area. After receiving the report
of the investigation the Chief Officer of Police must, unless
satisfied from the report that no criminal offence has been com-
mitted, send the report to the Dircctor of Public Prosccutions.®
It appears that the administration of that Act has not given com-
plete satisfaction, and that there have ben scrious delays in
investigating complaints.®t  In the absence of a direction from the
Sceretary of State it is for the Chief Officer of Yolice to decide by
whom a complaint shall be investigated. Prior to lst Junc, 1972
investigations of most complaints against members of the Metro-
politan Policc Force were under the control of the Officer-in-

49 Reg. 36(33)

50 Cf. Police Regulation Act, 1952-1973 (S.A.), s. 43.

61 Cf. Paling, “The Police Acts Amendment Bill 1973”, (1973) Criminal Law
Review 282.
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Charge of the Division to which the member belonged. On that
date a scction of New Scotland Yard known as A10 was formed
by the Commissioner of the Metropolitan Police Force, Sir Robert
Mark. It is under the dircct supervision of the Deputy Com-
missioner to whom is delegated the responsibility for cl'isciplinc in
the force. Tt is staffed by officers from both criminal investigation
and uniform departments. In August, 1972 its strength was 84. In
December, 1972 the strength of the uniform branch and the
Criminal Tnvestigation Division were 17 525 and 3 257 respectively.
There was a wide gulf between the Criminal ‘lnvcsligat‘ioh. Depart-
ment on the one hand and the uniform branch on the other, and
between the two there was not ordinarily sn exchange of officers.
Onc of the major criticisms of the investigation of complaints
prior to the formation of the scclion Al0 was that members of
the Criminal Investigation Division at Scotland Yard, who tended
to be regarded as the elite, investigated complaints against their
fcllow members. In the circular to members of the Metropolitan
Police Force in which he announced the formation of A10 and
explained its purpose Sir Robert Mark referred to the desirability
of some exchange between the uniform, Criminal Investigation
Division and traffic branches “for somc of thosc destined for
intermediate and higher rank”. The committee understands that
service in Al0 is a prerequisite for promotion. This scction
investigates all serious complaints including allegations of crime
by policc officers. In 1972 members of outside forces were called
in to investigate four cases. Tn the 1973 Dimbleby lecture Sir
Robert Mark, while he claimed that A10 had been a success,
said;—

“We realize, however, the procedure has onc major drawback.
It Jooks like a judgment of policemen by other policemen.
So long as this remains the case some of you will perhaps be,
understandably, sceptical.  No onc likes to accept the verdict
of a person thought to be a judge in his own cause. That is
why the Home Oflice are trying to devisc a system of outside
review of such investigations which, will have e¢veryone's
confidence.”

We belizve that no such scheme has yet been introduced.
48
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2.2 Recommended Scheme for South Australin. Records are
not kept in the South Australian Policc Force of the number of
complaints made against members of the Force. Records are kept
of the number of charges of breaches of regulations made against
policemen. During the year ending 30th June, 1972 fifty-onc
members were charged with breaches of regulations, but these
included charges of negligence in the use of departmental vehicles,
The commitice has been unable to ascertain how many charges
related to conduct of a member of the Police Force in relation to
a member of the public. 1t appears that a special section to deal
with complaints against the police is probably not justified in South
Australia, We belicve that to minimize the risk of suggestion of
bias on the part of thc investigating oflicer a complaint by a
member of the public against a member of the Police Force should
never be undertaken by an officer from his division. Ordinarily it
should be the task of a commissioned ofticer from another divi-
sion to investigate such a complaint, but there may be cases
which should, if possible, be investigated by someconc outside the
South Australian Policc Force. We have considered the argument
that a complaint against a member of the police force should
always be investigated by investigating officers who arc inde-
pendent of the police but who should have the same powers of
inquiry as has the Commissioncr of Police. It is clear that the
Commissioncr must have power to inquire into allegations of mis-
conduct on the part of a member of the Force, and it scems to
us that he is entitled to choose a commissioned ofticer from his
own force whose capacity to make the inquiry he can gauge.
Police officers are accustomed to investigate alleged crimes and
probably the only other persons within the State who are equally
cxpericnced are retired police officers, Tt would not be appropriate
to cntrust the task of investigating allegations of misconduct
against police oflicers to those who have retired through age or
il health or for other rcasons. Even if other approprialc persons
to undertake the task were to be found the commitice sces no
need in the first instance to set up a double inquiry. Not only
the interest of the public but also the interest of the member of
the Police Force has to be considered. A double inquiry might
unduly harass members of the Police Force, sometimes on very

49




POLICE DISCIPLINE AND COMPLAINTS AGAINST THE POLICE

minor matters, Nor is the expense of a double inquiry always
justificd. When we say that in the case of some complaints it may
be desirable in the interests of the public, the Police Force or
the member charged that the investigation should be carried out
by a person outside the South Australian Police Force, we have
in mind that the assistance of a commissioned officer from another
Police Foree should be sought. On an occasion when there were
rumours of possible involvement of members of the Police Force
in an incident, as a result of which a man was drowned in the
River Torrens, the Commissioner of Police wiscly, as it scems (o
the committee, sought and obtained permission to have the death
investigated by police officers from the United Kingdom, We
have in miind that ordinarily assistance would be sought from
among the commissioned police officers in other Australian States
or Territorics.

23 Recommendations with réspect to the Preliminary Inquiry.

(a) We recommend that in any event the person making a
complaint against a member of the Police Force be advised
by the Commnissioner of Police through a commissioned
officer from a division other than that of the member
against whom the complaint is made the result of the
police inquiry into the complaini.

(b) We recommend the amendment of regulation 40 (2) of
the regulations under the Police Regulation Act, 1952«
1973 (o require that an investigation into an alleged
offence by a member of the Police Force be undertaken
by a commissioned officer from a division other than
that of the member.

(c) We recommend that when a complaint of a serious offence
is made against a member of the Police Force the Com-
missioner of Police should be empowered to seek and,
where he believes it advisable, should scek the services
of a commissioned officer from another Police Force to
make the inquiry. .

(d) We do not recommend that complaints against members of
the Pelice Force should in the first instance be investigated
by persons other than Police Officers.
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3 The Charge. The committee believes that a person complaining
about the conduct of a member of the Police Foree should be entitled,
if the Commissioner of Police fails to causc a charge to be laid, himself
to lay a charge and forward it to the Sceretary of the Police Inquiry
Committee, and that if this is donc the Police Inquiry Committee should
proceed to hear the charge in the same manncr as it would hear a
charge which the Commissioncr of Police cuused to be laid,  Fowever
the Police Inquiry Committec should have the power, similar (o that
of the Police Appeal Board, of declining to hear any charge which
appears on the face of it to be trivial, frivolous or vexatious. If the
charge appears on the face of it to be appropriate for hearing the Secre-
tary to the Committee should inform the Commissioner of Policc who
should then be obliged to forward to the Secretary copics of all state-
ments taken during the course of his investigation. Copies of such state-
ments should be made available to the complainant, and the Secretary to
the Committee should be empowered, through an investigating officer
who is not a member of the Police Force, to interview and take addi-
tional statements from the persons from whom statements have alrcady
been taken and any other member or members of the Police Force who,
in the opinion of the Secretary, may be able to assist the Committee on
the hearing of the charge. Copics of all such additional statements
should be made available {o the complainant and the member
charged. If the charge is laid by an individual he should be entitled
to be represented by counsel to prosccute the charge. If he is unable
to afford counsel fees ne should be legally assisted. The committce
belicves that it is preferable that the prosccution be not conducted by
a member of the Police Force, and thinks it desirable that where the
charge is laid by the Commissioncr of Police he should be represented
by counsel from the Grown Law Department or by outside counsel.
T¢ the charge is Iaid by the Commissioncr of Police then the com-
plainant should be supplicd with a copy of the transcript and of the
report of the Committee, The Committece should have the same
discretion as to costs as has a court of summary jurisdiction on the
hearing of a complaint for a simple offence.

31 Recommendations with respect to the Charge.

(a) We recommend that a member of the public who com-
plains of the conduct of a member of the Police Force
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should be entitled to lay a charge under regulation 41 (1)
of the regulations made under the Police Regulation Act,
1952-1973 if the Commissioner of Police deelines to do so.

(b)Y We recommend that the Police Inquiry Commitiee should
he empowered to refuse (o hear any charge which appears
on ity face to be trivial, frivolous or vexulious.

(e} We recommend that where a charge is laid by a member
of the public the Secretary to the Committee and the
member of the public be supplied with copies of all state-
tents taken during the course of the police investigations,
and that the Secretary be empowered to tuke additional
statements through an investigating officer and be required
fo supply coples of such statements to the complainant
and to the member charged,

(dY We recommend that an individual leying a charge be
entitled 1o he ‘represented by counsel,

(e) We recommend that if the Commissioner of Police lays
a charge he should be represented by counsel from the
Crown Law Departiient or by outside counsel,

() We reconumend that where a charge is laid by the Com-
missioner of Police following a complaint by a member
of the public, such person be supplied with a copy of
the transeript and the report of the Committee of Inquiry,

() We recommend that ithe Commitiee huve a discretion (o
avard costs.

4 Appeal. 1f the charge is Jaid by the complainant and is dismissed
he should have the same right of appeal against thie dismissal of the
charge as is given to the member of the Police Force against a finding
that the charge has been proved. The commitice belicves that the
Polic‘c Appeal Board is appropriate to decide questions of promotion,
but inappropriate to hear an appeal against a decision on a charge
against a police ofticer arising out of a complaint by a member of the
public. "Two out of the threc members of the Board arc members of
the Police Force, and in these circumstances a member of the public
would be likely to believe that the appeal was being determined by
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interested persons.  We recommend that the Chairman of the Board
should sit alone to determine any appeal against the dismissal of a
charge or the finding that a charge is proved, There should be a
diseretion to otder costs to be paid o or against the complainant,

4.1 Penalty and Appeal Against Penalty. The commitice can
scc no reason o interfere with the present situation whereby
penalty for any proved charge is in the diseretion of the Commis-
sioner of Police, and the member penalized hag a right of appeal
{0 the Board, The complainant has no interest in the penalty,
and should not be allowed o take any part in the determination
of the penalty.

4.2 Recommendations with respect to Appeal.
(1) We recommend that the complainant should fave a right
of appeal against the dismissal of his charge against o
member of the Police Foree,

(b)Y We reconmend that the Chairman of the Police Appeal
Bouard should sit alone to hear an appeal against the
dismissal of a charge or the finding that a charge is
proved. )

(¢) We recommend that the Chairman when sitting alone and
the Bouard when sitting together should have a diseretion
fo order costs. .

() We reconimend no change in the present provisions relating
o penalty and appeal against penalty,

2

8 Compensation, 1f the complainant has suffered damage or hurt
for which he ought to be compensated there would in some cases be
an advantage in having an amount of compensation assessed by the
Police Inquiry Committee, The complainant should be permitted o
clect whether to have the amourit so assessed or to rely upon a claim
for damages in a civil action. 1 he clects to have compensation fixed
by the Committee both he and the member of the Police Force ordered
(o pay the compensation should have a right of appceal to the Chairman
of the Police Appeal Board.

53




POLICE DISCIPLINE AND COMPLAINTS AGAINST THE POLICE
5.1 Recommendations with respect to Comipensation,

(a) We recommend that the Police Inquiry Committee will, if
the complainant so elects, assess any compensation
which the complainant ought (0 rereive and determine
how and by whom it is to be paid.

(b) We recommend that there be a right of appeal from any
deteriaination s to compensation, such appeal 10 be to
the Chairman of the Police Appeal Board.
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CHAPTER 5
POWERS OF SEARCH AND SEIZURE

1 The Problems., The right of the individual to go about his
lawful business unmolested by policemen or anyone else, and (o limit
the right of entry to his home or busincss premises to those to whom
fie expressly or impliedly authorizes admission, is one which is decply
enshrined in most communities. That right has to be balanced against
the right of the general public to be protected from the dangerous or
unlawful acts of the individual. The achicvement of the proper balance
is a task which should always be under consideration by the legistature.™®
In some countrics, for example in England, the tendency has been to
place 50 high a value on the rights of the individual as to limit greatly
the right of entry to premiscs by law enforcement officers.  In South
Australia the tendency has been the reverse. Comparatively little com-
plaint has been made here concerning the use of the wide powers of
entry into private premises given to the police and to others by various
statutes. The proper conclusion may be that the powers have, gencrally
speaking, been used with discretion and with consideration for the rights

-of the individual. It is possible howsver that the rights of entry have

been so long a part of our statte law that citizens, in general, recognize
no other system.

2 The Power to Stop, Search and Detain. Apart from statute the
police have no power to stop a vehicle, to search it, to detain it or to
stop a person, scarch him or detain him, unless for the purpose of arrest.
There is however statutory power to do all thesc things. The power
was first given to the police in South Australia by the Police Act, 1844.5
The power is now contained in s. 68 of the Police Oisences Act, 1953-
1973, which has as its basis s. 66 of the Metropolitan Police Act, 1839
(Eng). Section 68 reads:—

“(1) Any member of the police force may do any or all of the

following things, namely, stop, search and detain—
(a) any vehicle in or upon which there is reasonable cause to
suspect that there are a«uy stolen goods;

52 See generally, American Law Institute, Model Code of Pre-Arraignment
Procedure, Tentative Draft No. 3 (1970), Tentative Draft No. 4 (1971).

3 Sec, x.
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(H) any person who is rcasonably suspected of having or con-
yeying in any manncr, any stolen goods.
(2) In this section ‘stolen goods' includes goods obtained by
the commission of any fclony or misdemeanour,”

The power of the police (o stop, search and detain a vehicle or a
person without arrcsting that person is limited to the conditions set out
in that scction. 1n relation to the vehicle there must be reasonable
rause to suspect that there are stolen goods as defined in the section, In
relation to the person there must be a rcasonable suspicion that he
has or is conveying stolen goods. The power given by s, 68 is intended
1o be cxercised in circumstances which may not justify an arrest, A
bank robber who is being pursued may be secn to throw the proceeds
of his robbery into the back of an unoccupied vehicle and to run off in
another direction. If someone, who may not be connected with' the
robbery, subsequently gets into the vehicie and drives it away, he has
no causc for complaint or cause of action if hc is stopped by a
member of the police force and if his vehicle is searched and detained.
Similarly if a shoplifter, suspecting that he is about to be apprehended,
slips the article which he has taken into the shopping bag of an innocent
bystander that bystander has no redress if he is subsequently detained
while his shopping bag is scarched. Scction 68 therefore gives to the
Police Force immunity from actions which might otherwise lic at the
suit of persons who are innocent of involvement in any crime,

2.1 Extent of Power. The description of the goods which
attract the operation of the section i, in our view, too narrow.
In a memorandum to the Chicf Sccretary, which has been forwarded
1o the committee for its consideration, the forrmer Commissioner of
Police drew attention to the fact that s. 68 did not enable police
officers to scarch persons reasonably suspected of carrying or
possessing any of the articles mentioned in s. 15 of the Act, and,
there being no common law or statutory power enabling police
officers to search persons who had not been arrested, the powers
of the police to investigate offences against s. 15 were circum-
scribed, By that section the carrying of any offensive weapon,
deleterious drug or article of disguise, thé custody or possession
of any implement of house breaking, or the possession of any
prescribed drug, if the carrying, custody or possession is without
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lawful excuse, constitutes an offence. The committee believes
that .the power to stop, scarch and detain should continue to be
limited to cases of reasonable suspicion, but that the power should
be extended beyond the power to search for stolen goods. We
agree that it should be extended to cases where there is reasonable
cause to suspect that a person is carrying articles which he is for-
bidden by law to carry. These include the articles proscribed by
s. 15 of the Act. We draw atfention to the comprehensive nature
of things which may be classed as offensive weapons™ or articles
of disguisc and rccommend that the Act should carcfully delimit
what may be included under these heads., We believe that the
power could properly be extended to anything used ¢ intended to
be used in the commission of an indictable offence. We believe
thut the necessity for a reasonable suspicion that the article has
been so used or is intended to be so used should give suflicient
protection against arbitrary and unwarranted interference with the
right of the citizen to proceed about his business without police
suryeillance.

2.1.1 Length ol Detention. Section 68 is silent ag to the
fength of time for which cither a vehicle or a person coming
within the purview of the section can properly be detained.
The committee believes that there should be a time Hmit after
which cither the vehicle or the person detained should be
refeased from detention unless an order to the contrary is
obtained from a special magistrate, We recommend that if
it is desired to extend the defention pursuant to s. 68 for
longer than two hours application should be made to a special
magistrate who should be empowered to order that the deten-
tion be extended for a further period not exceeding twelve
hours. Tf no such application is made or if the application
is made and refused, the vehicle or the person, as the case may
be, should be released at the expiry of two hours. In the case
af a vehicle which is likely to be required for coronial inquiry
or as an exhibit in legal proccedings the special magistrate
should be empowered to make an order that it be held pend-
ing such inquiry or lepal proceedings., In the case of a

112*{00;1.?1’(1'1’114' v. Kirkpatrick [1971] S.AS.R. 73; R. v, Doyle [1973] 3 All E.R.
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person who is not arrested within the time fixed by the special
magistrate he should be released. Goods seized from any
person should be returned to him when he is released unless
the special magistrate orders that they be retained by the
police for further investigation or for use as exhibits in any
coronial inquiry or court proceedings.

2.2 Recommendations with respect to the Power to Stop,
Search and Detain.

(a) We reconunend thal the powers contained in s. 68 of the
Police Offences Act, 1953-1973 be extended to cases
where there is a reasonable suspicion that a person is
carrying without lawful excuse any of the articles
proscribed by s. 15 of the Act and to cases where there is
a reasonable suspicion that any vehicle contains or any
person has or is conveying anything used or intended 1o
be used in the commission of an indictable offence.

(b) We recommend that s. 15 be amended to include «
delimitation of what may be classed as an offensive
weapon or an article of disguise.

(¢) We reconunend that the detention pursuant to s, 68 shall
not exceed two hours unless a longer period is authoriged
by a special magistrate.

() We reconnnend that goods seized from any person. be
returned to him upon his release unless otherwise ordered
hy a special magistrate.

3 Search Warrants. The-police have no greater right to enter and
search premises without a warrant than has a private citizen, At
common law the only exception to the declaration of Lord Coke “that
the house of everyone is to him as his castle aad fortress”, ™ was that
where information was laid before a magistrate on oath showing
reasonable ground for believing that stolen goods were in a house, the
magistrate could grant a search warrant authorizing a constable to
enter the house and seize the goods.® The Jnformant was required

i Sepmayne’s Case (1604) 5 Co. Rep. 91la; 77 E.R. 194, 195,
98 Eatick v, Carrington (1765) 2 Wils, 275, 291; 95 E.R. 807, 817; Chic
Fushiony (West Wales) Lrd, v. Joues [1968] 2 Q.B, 299, 308,
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to make a complaint on oath in order to found thc granting of a
search warrant. The common law right to grant a search warrant has
been confirmed and extended by statute. In South Australia the first
statutory provision was contained in the Police Act 1863 which
authorized the issue by a justice of the peace of a warrant to search
for goods of a specific kind reasonably suspected of having been taken
or stolen and prescribed penalties which might be imposed upon
persons found to be unlawfully in the possession of such goods.®

3.1 The General Search Warrant, In 1913 the South
Australian Parliament, by the Police Act Further Amendment
Act, gave to the Commissioner of Police the power to issue general
search warrants to such members of the Police Force as he
thought fit. Each such warrant was to remain in force for six
months or for such shorter period as was specified therein. The
member of the Police Force named in the warrant was empowered
at any time in the day or night with such assistants as he thought
necessary to break into and scarch any house, building, premises
or place where he had reasonable cause to suspect that any stolen
goods were, and to break open and search any cupboards,
drawers, chests, trunks, boxes, packages or other things in which
he had reasonable cause to suspect that any stolen goods might
be found. The term “‘stolen goods” included goods obtained by
any felony or misdemeanour® During the debate on the Bill
the following reasons were advanced in support of the decision
to grant the police a general power of search:—

(a) The police needed absolute power to search in order to
lessen the incidence of crime which was increasing; in
particular the crime of burglary was rife; the public was
alarmed, and needed protection against this crime;

(b) Before a justice of the peace issued a scarch warrant he
had to be satisfied on reasonable grounds of the
existence of a suspicion, and it was difficult for the
police to discharge this onus;

(¢) Frequently stolen goods were so treated as to make
identification difficult, or stolen goods were disposed of
beforc a warrant to search could be obtained.
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In the debate the Chief Secretary claimed that the police had
arrested 6 875 persons for 10960 offences committed in the year
ended 30th June, 1913. If this disclosed an accurate clear-up rate
then the clear-up rate in 1913 compared more than favourably
with any modcern clear-up rate of offences.™

3.1.1 Extension of Powers. By the Police Act Amend-
ment Act of 1921 the power to be given by general search
warrant was expanded to include the power to search premises
in which the person holding the warrant had reasonable
cause to suspect that any felony or misdemeanour had been
recently committed or was about to be committed, of in
which there was anything which might afford evidence as to
the commission of any felony or misdemeanour, or in which
there was anything which might be intended to be used for
the purposes of committing any felony or misdemeanour.
The Attorney-General, in moving the second reading of the
1921 Bill, claimed that the enlarged powers of search were
neeessary in order to enable the police to enter suspected
premises and search for instruments which might be relevant
as cvidence of the commission of the crime of attempting to
procure abortion, By this means charges might be made in
cases in which hitherto there was o lack of sufficient cvidence
to support them, %

32 The Present Position.  Section 67 of the Police Offences
Act, 1953-1973 repeats the provisions as (o general search
warrants which have heen in force in South Australia since the
1921 amendment to the Police Act.  Section 09 of the Act gives
to.members of the Police Force powers of entry upon and scarch
of all vessels in any harbour, port, dock, river or creck, and the
power to take measurcs for providing against fire and accident,
and for preserving peace and good order and preventing or detect-
ing the commission of offences on board vessels. Powers to stop
and defain a vessel, (o search and inspect and fo seize are given
by s. 70 to any member of the Police Force in charge of a

RSN
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has reasonuhle cause to suspect that any offence has been or is
about to be commiticd on board any vessel in any harbour, port,
dock, river or creek oir where any person who has committed an
offcnce or against whum any warrant has been issued by any
justice is on board any vessel. Section 318 of the Criminal Law
Consolidation Act, 1935-1972 contains provisions empowering the
police to search certain premises for stolen goods.

321 Earlier Provisions. TIn the carlier Police Acts there
were provisions relating to entry of premises in certain
specific cases. These included power to obtain a judicial
warrant to scarch a house used for prostitution where there
was reasonable suspicion that a male person was living
wholly or in part on the earnings of a prostitute;®* power to
enter licensed premises upon the request of the occupier of
those premises and without warrant to apprehend certain
persons;® power to enter a lodging house to apprehend
cerfain persons.® The miscellancous powers of search upon
warrant do not appear in the Police Offences Act, 1953-1973.
"The Police rely upon the general search warrant for all pur-
poses of search and seizure.
33 The Situation in Othier Places. By authorizing the general
scarch warrant South Australian legislation has granted to its
Police Force a complete discretion as to entry of premises and
seizure of goods, provided that the police officer executing the
warrant has reasonable cause to suspect that onc of the conditions
faid down in s. 67 exists. This is comparable with the power
given to a customs officer under the Customs Act, 1901-1971
(Aus.).%*  The warrant given under that Act authorizes the
customs officer to search any premises and to seize any forfeited
goods or goods which he has reasonable grounds to believe are for-
feited, Tn one respect the customs officer’s powers are wider than
those of a South Australian policeman who has a general search
warrant in that he is not required to have reascnable grounds to

%L Police Act, 1936 (S.A.), s, 57,
i U o . o . 62 Police Act, 1936 (S.A.), s. 64.
" House of Assembly, 26 August 1913, Hansard 256-9, 277-9, 289-294, 8 Police Act, 1936 (S.A.), s, 140,
60 House of Assembly, 15 November 1921, Hansard 1344-5, 84 See. 199 and schedule 1V,
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police station or holding a rank not lower ¢han sergeant, where he
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suspect the existence of forfeited goods in the premises before he
makes his entry. The Commonwealth Police can act only upon

a judicial warrant, Section 10 of the Crimes Act. 1914-1973
(Aus.) provides:— '

$¢ . ) 1"\\ " & 1 -y 3 1 o H

If a Justice of the Peace is satisfied by information on oath
that ‘tlmrc is reasonable ground for suspecting that there is in
any house, vessel, or place—

(a) anything with respect to which any offence aguinst any
law of the Commonwealth or of a Territory has been,

or is suspected on reasdnable grounds to have been,
committed;

(D) anything as to which there are rcasonable grounds for
believing that it will afford cvidence as to the com-
mission of any such offence; or

(c) anything as to which there is reasonable ground for
believing that it is intended to be used for the purpose
of committing any such offence; »

he may grant a search warrant authorizing any constable
named therein, with such assistance as he thinks nccessary, to
enter at any time any house, vessel, or place named or describe
in the warrant, if necessary by force, and to seize any such
thing which he may find in the house, vessel, or place.”

In most States other than South Australia the search warrant
must be obtained judicially.3 In Tasmania the search warrant
must be issucd by a Justice of the Peace, with the exception of a
warranf to cnter and search premises wherever a policc officer
has reasonable grounds for believing that stolen goods are on the

premises, which warrant must be issued by the Commissioner of
Police,%8 - |

34 ' Critique. The problem is one of balancing the right of the
]ndl\’lflllﬂl to resist and to prevent invasion of his premises, the
breaking into and disturbance of his personal property and its

63 Cf. Crimes Act, 1900 (N.S.W.), ss. 354, 355, 357% Crimes Act, 1958 (Vic.),

E*Soudc()“f;vﬂ?’ Quennstand Criminal Code, 5. 679; Western Australian Criminal

66 Police Offences Act, 1935-1971 (Tas.), ss. 59, 60.
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seizure with the attendant inconvenience, discomfort and distress
which may be caused to him and to members of his family, against
the requirement that the police shall not be impeded in the
cxccution of their duty to solve crime and to bring criminal
offenders to justice. The committec has no doubt that the power
to issue a search warrant should not be limited to a power to
scarch in relation to particular offences. Tn England where the
power is limited to a search for stolen goods and a search in
relation to certain statutory offences, there is no power to issue o
search warrant even in relation to the suspected crime of murder.5?
It may be argued that the issuc of a scarch warrant should be
limited to the case where there is reason to suspect that evidence
as to the commission of a serious offence would be revealed by
such search. The committec has considered whether the power
to issue a search warrant should be limited to a scarch in relation
to an indictable offence, but has decided that such an artificial
limitation is not desirable and that the discretion to issue a scarch
warrant should not be limited to any particular classes of oflence.
The advantage to the police in the general search warrant lies in
the fact that it cnables the holder, without any formality or delay.
to enter and search premises in respect of which he has reasonable
cause to suspect that onie or more of the conditions lald down in
5. 67 exists, and the further fact that the suspicion need not relate
to any particular offence or offences. Nor is he required to testify
to his suspicion. The necessity to obtain a judicial warrant should
not unduly delay the entry into the suspected premises: but the
warrant is obtainable only upon proof upon oath of a reasonable
suspicion that the search will supply cvidence in relation to a
particular offence, The advantage to the public in requiring a
judicial warrant is apparent. Tt is a check upon an unwarranted
intrusion into or interference with premises, and in appropriate
cases the warrant is subject to review by a superior court. We
therefore recommend that s. 67 of the Police Offences Act, 1953-
1973 should be repealed and that it should be replaced by a
section similar to s. 10 of the Crimes Act, 1914-1973 (Aus.): but
because the person granting the scarch warrant has to exercise a
diseretion, and because that discretion requires some knowledge

i - -

87 Cf, Ghani v. Jones [1970] 1 Q.B. 693, 705.
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of the legal implications of the scarch warrant and of the
authority to issuc it, we recommend that the warrant should be
issued upon the authority of a special magistrate and aot of a
justice of the peace, except in cases where a special magistrate
cansiot be found to hear the application. We do not mean by
this that any application after court hours should be heard by a
justice of the peace, We believe that this and other recommenda-
tions which we make in this report require that a special
magistrate shall be made available to hear applications at all times,
and that, if our recommendations arc implemented, magistrates
will have to be so rostered that one is on call in the metropolitan
arca at all hours. As however there are no resident special
magistrates in cities or towng outside the metropolitan area it
would on many occasions be impracticable to obtain a search
warrant fram a magistrate outside that area. In places outside
the city arca the issue of scurch warrants would necessarily have
to be entrusted to justices of the peace.

3.5 Immunity in Cases of Urgency. There may be some cases
in which there is an urgent need to enter and search property to
avert possible danger to the life or safcly of some person or
persons, or the likelihood of the destruction of property which
aflords evidence of the commission of a crime.  Any member of the
Police Force who establishes that in making an entry, search or
seizure he acted upon a reasonuble belicf that such circumstances
existed and that it was impracticable for him to obtain a scarch
warrant  should  be given legislative immunily against any
prosecution or civil action, to the extent that such prosecution or
civil action rests upon the fzilure of the police officer to obtain
a search warrapt,

3.6 The Judicial Warrant. The information placed before the
magistrale or justice of the peace must invariably be given on
oath, In some places it must be in writing, in others there is no
necessity for writiig, Tt appears desirable that there should be
some written record cither by the swearing of an affidavit or by
the taking of a transcript of what is saitl, as the information,
together with the warrant, forms the record of the proceeding
before the justice.  1f the validity of the warrant is later impeached
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then it is necessary for there to be some record of the basis upon
which the warrant was issued. The offence in respect of which
the warrant is sought should be specificd in the information and
the warrant should refer to a particular offence and authorize
scizure by reference to that offence.®  The name of thc‘ oﬁfcnfler
may be unknown, and need not be gpecified in the information
or in the warrant. A judicial warrant may be quashed !?y a
superior court on various grounds including fraud, jurisdict;gmgl
error or error of law apparent on the face of the record. It is
unnecessary for us in this report to discuss the grounds upon
which, or the methods by which, judicial warrants can be set aside,
Tt js sufficicnt to point out that such a power does exist in
appropriate circumstances.

3.7 Recommendations with respect to Search Warrants.

(@) We recommend that s. 67 of the Police Offences Act,
1953-1973 he repealed and that there he substituted for
it a provision similar to that contained in s. 10 of the
Crimes Act, 1914-1973 (Aus.),

(b) We recommend that a judicial warrant should be gran{efl
by a special magistrate except in localities where there is
at the time of the application for the warrant no
niagistrate, when a justice of the peace may hear the
application.

(c) We recommend that there he no limitations as to the type
of offence in respect of which a search warrant may he
issued.

(dy We recommend that police officers should he granted
legislative innmunity aguinst prosecufion or eivil aciion
where they enter, scurch or seize, acting on u reasonahle
suspicion as to the urgent need to protect a person or
persons or to preserve property in circumstances in which
it is impracticable to obtain a search warrant.

(¢) We recommend that the information on oath to found the
search warrant should be taken in writing as a permanent
record of the basis for the issue of the warrant,

65 Cf. R, v. Tillett, ex parte Newton (1969) 14 F.L.R. 101, 112,
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4 Statutory Provisions for Search and Seizure. We have referred to
the powers to enter upon private property given to the police and
others by various statutes.  We set forth in schedule 3 to this report
a list of scetions in virious South Australian statutes all of which give
power to police officers or to other people to search premiscs, ships
and vehicles and in some cases to detain persons and to seize articles.
The list may not be exhaustive. For the most part the provisions
authorize police oflicers and inspectors appointed under various Acts
to enter premises for the purpose of enforcing regulatory statutes. No
warrant or other specific authority, except such as is provided in the
Act, is required, although in seme cases a reasonable belief in the
existence of a state of affairs for which the entry is authorized is a
prerequisite to a valid entry. In many of these statutes the purpose
of the inspection is to police statutory provisions which in some way
relate to public health or public safety. The justification for the
invasion of private property therefore is that it is in the general public
inferest, and that for that reason the right of the individual is abrogated
in favour of the rights of all citizens. It is anomalous that many of
the powers of entry, scarch and scizure contained in the statutes listed
in the schedule may be exercised by officials without any authority
other than their office, whercas a police officer may not lawfully enter
private premises, search for cvidence of a murder or scize a murder
weapon without the authority of a search warrant. The powers of
scarch and seizure given in the various statutes should be examined.
We recommend that in general there should be no power of entry
scarch or seizure without a judicial warrant but that officials should be
given the like immunity to that to be afforded to police officers if they
act without a warrant in circumstances which they reasonably believe
necessitate urgent scarch or scizure for the protection of life or
community health or property,

4.1 Recommendations with respect to Statutory Provisions for
Search and Seizure.

(a) We recommend that the powers of entry, search and
seizure contained in the statutes set forth in schedule 3
be examined with a view to substituting for an absolute
right of entry, search and seizure ‘the requirement that a
judicial warrant be first obtained for such purposes or
any of them,
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(b) We recommend that where there may be danger (0 person,
conmmunity health or property, consideration b given (o
providing legislative immunity to any persan entering,
searching, or seizing property pursuanl to the provisions
of any statute without first obtaining a warrant, provided
that such person had a reasonable belief ays to tie necessity

for inumediate action.

5  Search and Seizure Incidental to Arrest. In chapter 8 of this
report we deal with powers of arrest. The possession of g warrant
for the urrest of a person entitles the holder of the warrant to follow
the person onto private property and, if it be nccessary, to break into
that property for the purpose of making the arrcst.® In some circum-
stances a person intending to make an arrest of another may follow
that other onto private property although no warrant for arrest has
been issued,™ and may seize articles found on him.™  We now consider
to what extent a police officer who arrests @ person on private premises
and who is not in possession of a scarch warrant relating to thosc
premiscs should be entitled to search them. If he is entifled to scarch
should he be permitted to seize articles found in the search which
may be relevant to an offence other than the offence for which the
arrest was made? Should he be entitled to scarch for accomplices?
We have recommended that the power to scarch premises should
ordinarily be restricted to those premises in respect of which a search
warrant has been issued.’™ 1If there were no limitation upon the
powers of searching premises upon which a person was arrested the
necessity to obtain a search warrant might be avoided in some cascs,
and the arrest of a person upon privaie premises might lead to a
fishing cxcursion on the part of the police,”™ On the other hand the
committee believes that the police should have limited power to search,
without warrant, premises upon which a person has been lawfully
arrested.  They should have the power to search the premises for
accomplices; if this power were denied to them they might be in danger
of attack from such persons, and material evidence might be destroyed

S—

W Foster, Crown Law (3rd ed.) (1809), 319-321,
70 Cf, Dinan v. Brereton [1960] S.AS.R. 101,

7l Chapter 8, para. 6.1.

"2 Chapter §, para, 3.7(a).

W Cf, Chiimel v. California (1969) 395 U.S. 752.
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by such persons. They should have the power to search the area
wit'hin the immediate control of the person arrested and to seize any
articles in plain view which they have reasonable grounds to suspect
may provide evidence relevant to the commission of any offence. This
power of search and seizure would not replace the power contained
in a search warrant which entitles the holder to ransack the premises.
We have considered whether the power should be limited to accidental
or unexpected finding™ but believe that such a restriction is inadvisable.
JAt" would raise difficulties of interpretation. For example is the discovery
9[‘ an article accidental or unexpected where a police officer has some
!nkling, which does not amount to a reasonable suspicion, that
incriminating material may be found in plain view on the pfemises? If
the answer is no, then the limitation of the right of seizure to articles
found accidentally or unexpectedly may be too restrictive. We have
considered further whether the power should be limited to seizing
property which is in the process of destruction. We believe that thi:
limitation also is too restrictive. If articles are seized which do not
relate to the offence for which the arrest was made they should be
retained by the police only if an order to that effect is obtained from
a special magistrate who should have power to order their detention
for a specified period. Any person claiming to be entitled to the

possession of such articles should be entitled to be heard in opposition
to such an order.

51 Recommendations with respect to Search and Seizure
Incidental to Arrest.

(@) We recommend that the police should be empowered in
arresting a person to search the premises upon: which
he is arrested for accomplices.

(b) We recommend that the police should have the power to
search the area within the immediate control of the person
arrested and to seize any articles in plain view which they
have reasonable grounds to suspect may provide evidence
relevant (o the commission of any offence.

L

7:’ Cf. Coolidge v. New Hampshire (1971) 403 US. 443, o
5 Cf, Vale v. Louisiana (1970) 399 U.S, 30.
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(¢) We recommend that articles so seized which do not relate
to the particular offence with which the arrested person
is ‘charged should be retained by the police for such
time as is authorized under the order of a special
magistrate, and that any person claiming to be entitled
to the possession of such articles should have the right
to oppose the making of such order. .

6 Accidental Findings. The committee has considered a repre-
sentation that when a police officer lawfully enters any premises under
a search warrant he should then be empowered to seize any articles
therein which he finds accidentally and suspects, on reasonable grounds,
may be material as evidence in any charge laid or to be laid against
any person, and to retain such articles for the purpose of any
investigation and prosecution until its conclusion. ‘In general we
believe that a search warrant should be a warrant to enter and to search

for and seize articles which are material to the investigation into a

particular offence. 1If, in the course of a search so authorized, articles
are seen in plain view which do not relate to the presumed offence in
respect of which the search warrant was granted, but which the police
officer suspects, on reasonable grounds, are material evidence of an
offence committed by any person, the committee is of the opinion that
he should be entitled to seize such articles but should be required to
seek forthwith from the special magistrate who issued the search

-warrant, or, if he is not available, from some other magistrate, an

order that the articles be retained for the purpose and the time above-
mentioned; that the magistrate should be empowered to make such an
order; and that any person laying claim to the articles or any of

them should be entitled to be heard on an objection to the making of

such order.

6.1 Recommendations with respeet to Accidental Findings.

(a) We recommend that a police officer who lawfully enters
premises under a search warrant be entitled (o seize any
articles in plain view which do not relate to the offence
in respect of which the warrant was issued but which
he believes on reasonable grounds are material evidence
of an offence committed by any person.
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(b) We recommend that such articles may be lawfully retained
by the police pending the investigation or prosecution of

a charge for such an offence if a special magistrate so
orders.

(¢) We recommend that any person claiming to be lawfully
entitled to any of such articles should be entitled to be
heard in opposition to such order.

7. Compensation for Damage. The powers of search and seizure
given by search warrants necessarily contain powers which may cause
serious damage to property. The suspicion to found a warrant may
be reasonable, but the search may reveal no evidence of an offence
fllthough destruction of or damage to property may have ensued. It
is probably rarely that a search by police results in destruction of or
damage to property. Where this does happen and no evidence of an
offence is found, or the suspected offender is not convicted of an
offence, or the property destroyed or damaged belongs to a person
other than the suspected offender, the person who has suffered the
loss should be entitled to be compensated out of treasury funds.?¢

71 Recommendation  with respect to Compensation for
Damage,

We recommend that where a search authorized by warrant results
in destruction of or damage to property and no evidence of an
offence is found, or the suspected offender is not convicted of an
offence, or the property destroyed or damaged belongs to a person
other than a suspected offender, the person who has suffered the
loss should be entitled to be compensated out of treasury funds.

P . - !
92(3§?f. Defence Force Disciplinary Code (1973 Report of Working Party), s.
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CHAPTER ¢
THE DETENTION AND INTERROGATION OF SUSPECTS

1 The Questioning of Witnesses and Suspects. One of the major
tasks of the police in investigating crime is to question those who may
have knowledge of the facts giving rise to the commission of the crime
and the circumstances in which it was committed. Included among
such persons are necessarily those who are or may be suspected of
having committed the crime in question. In order that crime may be
readily solved it is desirable that the police will have an opportunity
of questioning all who can give information which may be relevant.
On the other hand it has long been a tradition of British law that there
should be no compulsion upon a person to incriminate himself. We
shall discuss later in this report what is sometimes referred to as the
right to silence."” If the police arrive upon the scene of a crime
shortly after its commission a full inquiry may necessitate questioning
all persons in the vicinity; for example if some one is stabbed in the bar
of an hotel the police will probably wish to question all whe were or
appear to have been in the bar at the relevant time. If they are
investigating a crime discovered some time after its commission, for
example where a stabbed body is found in an unoccupied house
apparently some days after the stabbing took place, they may have to
make door to door inquiries. Whatever the circumstances the time
usually arrives when it is desired to question more thoroughly some
one from whom the police seek information. That person may be and
often is a suspect.

1.1 At a Police Station. Many  persons are requested to
accompany police officers to a police station for the purpose of
assisting the police in inquiries. Many of those persons are
orobably permitted to leave the police station after they have made -
statements. Many of them however remain at the police station
for hours and are then arrested. The police kave no power to
detain a person unless he has been arrested. There seems no doubt
that many persons must remain at police siations for long periods
prior to arrest either because they do not know that they could
leave if they wish, or because they fear that any expression of

77 Chapter 7.
71




THE DETENTION AND INTERROGATION OF SUSPECTS

inteption to leave will precipitate an arrest which they hope to
avoid. The police have to rely upon the co-operation cither actual
or assumed of the person thus detained. The practice of detaining
persons for the purpose of questioning them and testing the
vera‘city of their answers has been the subject of concern and
consideration over many years. The English Royal Commission
on Police Powers and Procedure (1928-1929) referred to a practice
in the Metropolitan Police Force of holding a suspect in serious
crimes, particularly murder, while he is questioned as to his move-

ments and subsequently the truth of his answers is tested. The
report said:—

“In .this Force it is said to be of long standing and to have
received the recognition, perhaps more tacit than explicit, of
the courts. 1In the notable-case of murder of Voisin®® the

period of detention prior to arrest and charging lasted as long
as four days.”

The report of the commission included the following recom.-
mendations:—

(@) That it is a principle inherent in the English law that no
person shall be deprived of his liberty except by a
magistrate or court;

(b) That detention as referred to above is in conflict with

. this principle;

(¢) That detention as a separate procedure is an undesirable
and unnecessary system which is liable to serious abuse
anc.l lays the police open to the charge of exceeding their
strict powers;

(d) That there was no need to stop the practice whereby a
suspect after being questioned by the police agrees
voluntarily to come to or stay at the station while his
story is being verified;

(¢) That where the police after questioning a suspect are
reluctant to release him at once they should ask him
whc?ther he is willing to stay voluntarily at the station
until his statements have been verified, that as soon as

78 A Frenchman convicted of murder in England in 1918,
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he expresses a wish to leave they should either let him go
or arrest him and adopt the procedure of the formal
charge.

In England the position remains, as it does in South Australia,
that there is no formal power to detain without arrest, and that
the police do continue to rely upon the assumed consent of -the
person to what is in fact an actual detention. In many cases it
must be obvious that the person being questioned, or whose story is
being veritied, would not remain if he believed he had a free
choice to stay or to go.

1.2 The Position of the Courts in relation to Detention for
Interrogatics. In Voisin’s case the length of detention does not
seem to have been argued as a ground for rejecting evidence when
Voisin was charged with murder.”® In Victoria the Full Court
held that the detention of a mait for 50 hours prior to arresting
him and taking him before a magistrate was unlawful and con-
stituted improper conduct on the part of the police. Nevertheless
the court did not interfere with the discretion of the trial judge
who admitted in evidence confessional statements made during the
course of such detention.8¢ The question whether a civil action
for false imprisonment during the time of his unlawful detention
was available to the appellant was not before the court, and such
an action would have been of little benefit to a man coanvicted of
murder. To say therefore that the courts tacitly approve the
detention of persons without authority is, as it seems to us, to
confuse the function of the courts. In the court before which a
person is charged with a crime the question of his detention is
material only if objection is raised to the admission of evidence
obtained as a result of that detention. In chapter 7 we deal with
questions of admissibility of illegally obtained evidence. In so
far as the court at presenf has a discretion to reject illegally
obtained evidence it does have to consider the question of the
legality of detention if that question is raised. The argument that
a person, who does not leave an interview room at police head-
quarters or demand to be allowed to leave, is consenting to remain

0 R. v. Voisin [1918] 1 K.B. 531.
80 R. . Banner [1970] V.R. 240.
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seems to the committee to be specious, and we believe that the
police should not be réquired to rely upon such an argument to
support the detention of a person for questioning. The police
should not be forced into a position of reliance upon subterfuge
or deceit in order to ensure the presence of persons whom they
reasonably wish to interview concerning a suspected crime.

2 Powers of Detention. The committee believes that the police,
when investigating serious crimes, should have the power to require any
person who, they reasonably believe, can assist them in their inquiries,
to accompany them to a police station and to remain for a reasonable
time to enable the police to put questions relative to the inquiry and
to check answers. For this purpose the police should be given power to
convey any such person to the police station and to detain him for a
period not exceeding two hours. If at the expiry of the two hours
they wish to detain him at the police station for the purpose of
questioning him further or of verifying his statement, they should be
required so to inform him, and to inform him at the same time that
he is free to leave unless an order is made by a special magistrate
empowering the police to detain him for a further period to be specified
by the magistrate. If the person questioned then expresses his
unwillingness to remain at the police station he should either be released,
or brought forthwith before a magistrate to whom application should
be made for an order permitting the detention of the person, for such
time as the megistrate thinks fit, to enable further inquiries to be made.
The magistrate should be informed as to the reason for the requested
detention, and, if the suggested detainee thinks fit, the reason for his
refusal to remain. There may be occasions when the police do not need
the presence of the person at the police station but believe that their
inquiries would be impeded if he were free to have access to certain
other persons and places., The magistrate should be empowered to
make an order that the detainee be released upon bail to return to the
police station for further questioning either at a stated time or upon
notice, on condition that he resides in a particular place and does not
approach certain persons or go to certain places. The magistrate,
in the event of making an order for detention, should be able to give
leave to the police to apply for an order for an extension of the deten-
tion and to the detainee to apply for an order releasing him at a time
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carlier than that specified by the magistrate. Such.detention, should
not be regarded as an arrest. One of the matters which has concerned
the committee is the questioning of suspects hours after they have been
in fact detained at a police station. If the detention is to be a lengthy
one the magistrate should have power to make an order that there pe
no further questioning of the detainee until he had had an oppprtumty
of proper rest and refreshment, and to order the place at which such
rest and refreshment was to be taken, A detainee should, at all
times, be entitled to have his solicitor present, and should be so
informed before he is detained. He should be entitled to be repre-
sented by a solicitor or counsel on any application to a magistrate in
relation to the continuation of detention.

2.1 Use of Force. A police officer should be entitled to use
such force as is reasonably necessaty for the purpose of conveying
to a police station a person who is reasonably req}xi.red f;or
questioning in relation to a suspected crime and _of detal.nmg him
at the police station for such period of detention as 1s legally
permitted.

2.2 Dangerous Materials. Tf a member of the Police Force
believes, on reasonable grounds, that his safety, the safety of the
person detained or the safety of others requires it, he shou]d. be
entitled to search the person detained for any dangerous materials,
and to confiscate any such materials includiflg weapons.

2.3 Recommendations with respect to Powers of Detention.

(a) We recommend that a police officer should be entitled .to
require a person whom he reasonably wishes to .quesimn
cohcerning a suspected crime to accompany him to a
police station and for that purpose to use such force as
is reasonably necessary.

(b) We recommend that a person may be lawfully detained for
questioning at a police station for a period not exceeding
two hours.

(¢) We recommend that a person 5o detained may, in
appropriate circumstances, be searched for dangerous
materials including weapons and that any such dangerous
materials found upon him may be confiscated.
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(d) We recommend that detention of a person for questioning
for a period exceeding two hours may be ordered by a
special magistrate who may determine the length of
such further detention and where the person is to be
detained, or who may release the person on bail to attend
for further questioning, and who may order that further
questioning be conditional upon prior rest and refresh-
ment being made available for the detainee.

(€) We recommend that detention for questioning shall not be
regarded as an arrest of the person so detained.

(f) We recommend that a person detained for questioning shall
be entitled to have his solicitor present at all times and
to be represented by solicitor or counsel on any
application to a magistrate in relation to detention.

3 Identification of Suspects. Where a suspect has been unknown
to an intended witness prior to the episode out of which a charge is
likely to arise, it would be extremely dangerous for a court to rely
upon evidence of identification based upon an identification by the
witness in a courtroom or any identification under circumstances which
suggest to the witness the likely person to be identified. Wherever an
accused person is identified by a witness to whom he was unknown
prior to the incident out of which the charge arises, a jury must be
warned of the dangers inherent in relying upon such identification st
‘There are two ways in which the police normally seek to check the
identification of a suspect, namely by having the witness peruse a
number of photographs and select, if he can, the photogmph of the
suspected person, or by having the witness pick the suspeét from a
number of persons viewed in an identification parade.

3.1 Photographs. The police are empowered to take photo-
graphs of all persons in lawful custody upon a charge of com-
mitting any offence  According to the Police General Orders
official photographs are taken of all persons charged with felony

81 Even such a warning may be insufficient protection against wrongful con-
viction.  For a recent case, Virag, sc¢ The FEconomist, 13 April 1974, at
page 25.  Another case, Dougherty, is also referred to there. See further Wil-
liams, The Proof of Guilt (2nd ed.) 99-116, esp. at 103-107,

82 Police Offences Act, 1953-1973 (S.A.), s. 81(4).
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or serious misdemeanours.®  Such photographs remain in the.
custody of the police, and are kept in loose leaf binders which are
available to be shown to intended witnesses for the purpose of
identification. We discuss later in this report the propricty of
police action in taking and retaining photographs of a person who
is not subsequently convicted of any offence.5*

311 Use at Trial. Sometimes the fact that an accused
person has been identified from a photograph may become
material evidence in a trial, and concern has been expressed
as to whether a jury, the members of which are not ordinarily
to be informed whether the accused has a record of con-
victions or not, may draw an inference adverse to the accused
from the fact that the police were in possession of his photo-
graph. Tt has been suggested to us that the police should
have, in addition to its photographs of persons who have
been charged and those who have been convicted, an equal
number of photographs, taken in identical surrdbundings and
circumstances, of persons who have not been so charged or
convicted. The witness should then be asked to look at all
the photographs, and in the witness box should merely give
evidence of having identified a particular photograph. The
committee docs not sce any advantage in this method.
It secems to us that the merc fact that the witness
has identified an accused person from a photograph is not
of itself admissible evidence. If, owing to the course of the
trial it becomes admissible, it is for the trial judge to decide
whether any, and if so, what warning should be given to the
jury against drawing any inference from the fact that a photo-
graph of the accused was in the possession of the police.®®
If he chooses to give such a warning the jury will doubtless
be told that they should have no interest in how the police
came to have in their possession a photograph of the accused.
Even if the suggestion of having photographs of other persons
were implemented and the jury were told this, they may or
may not draw the conclusion that the photograph of the
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accused which was identified by the witness happened to be a (g) witnesses must not be permitted to communicate with
photograph of a person previously convicted. There is a each other in any way after the persons are lined
further objection to the proposal. It would probably be up for identification;

comparatively simple to obtain photographs of police officers
in civilian clothes, but the majority of other persons would

have strong objection to being photographed for the purposc ) ) »
suggested. (/) no person who has seen the suspect in position ‘should

be permitted to leave the place uatil all witnesses
have attended the line-up;

(j) unauthorized persons must not be present or within
view when witnesses are endeavouring to identify a
suspected person;

(#) police should not hold communication with any
witness;

3.2 The Identification Pasade (“live-up®™). The identification
by photograph is most useful when the police are seeking a lead
to the identity of the person to be questioned and possibly
charged with the offence. The line-up procedure is most useful

where the police have brought a suspect to the police station for (k) the name, address and occgpatipn of cach person in
questioning or have arrested a suspect and wish to check the the hng-up ‘must be supplied to the officer n f:halge ,
identity of the suspect with witnesses to the crime. of the police station and must be entered in the
station journal,
321  Police Directions. These directions are contained in () photogr.a.phs of persons under arrest or detained under
General Order 569. They may be summarized as follows:— : suspicion should not be shown to persons who are ~
asked to inspect with a view to identification. ’

(a) the identification must be cacried out fairly under the

supervision of a senior member of the Police Force; 3.2.2  Suggested Procedures. The committee has con-
sidered suggestions for the conduct of identification parades
contained in a model regulation8® Most of the procedures
there suggested are already contained in General Order 569.
We comment upon some additional requirements set forth in
the model regulation;—

(b) the suspect must be placed among not less than seven
persons who shall not include police officers, and
who shall, if possible, be of similar age, height,
appearance and position in life as the suspect;

(c) the suspect should be invited to stand where he (a) Recommendation that all body movements, gestures or
pleases and not allotted a position; verbal statements that may be necessary shall be done

(d) he should be asked if he has any objection to any of a.t one time only by gach person participating in the
the arrangements made; line-up and sl.'iall bc’ fepen{efl only at the express
request of the identifying witness.  As far as we are

(e) witnesses must not be allowed to see the suspect ot awarc it has not been the practice to require persons
the persons with whom he is placed before heing taking part in identification parades in this State to

lined up for identification and must not be given any move, gesture or speak. The committee can see no
verbal or written description of the suspect; ' value in permitting movement or gesiure as an aid

(f) witnesses should be introduced onc by one, and if they to identification. There may be occasions where a
see a person who is the subject of the inquiry they 86 Read, “Lawyers at Linc-ups: Constitutional Necessity or Avoidable Extrava-
should place their hand on that person; , %%gcggg {1969-70) 17 University of California at Los Angeles Law Review 363,
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witness believes that he can identify the voice of a
suspect. 'The likelihood of mistakes in identification
by voice is a matter upon which a jury would have
to be warned if the fact of such identification became
admissible in evidence against an accused person,
just as it must be warned concerning the dangers
inherent in visual identification of a person not well
known to the identifying witness. If the persons
taking part in the identification parade are to be
requested to speak then each person should be asked
to say, in turn, the same words and if the identifying
witness asks for the words to be repeated they should
be spoken again by each person in turn.

(b) Recommendation that prior to- viewing. a line-up an

identifying witness  shall be required to give a
description of the person or persons to be identified,
and such description shall be written down and a
copy of the same shall be made available to the
accused. We recommend the adoption of this pro-
vision. The sccused should have every -reasonable
opportunity of challenging his identification by a
itness.

(¢) Recommendation that a visual recording of the conduct

of the line-up for identification procedure shall be
made by means of a moving picture, camera or a
still photograph and the same should be wmade
available to the accused or his counsel. We have
given serious consideration to this suggestion. If
the photographic record were sufficiently good it
would either confirm or disaffirm the fact that the
police arranged in the line-up persons of similar
age, height and appearance, but it would, we think,
be unfair to the persons who have taken part in the
line-up, It seems to us that it is not an imposition
on him to ask an ordinary citizen to take part in an
identification parade, but many persons who might
be willing to do this would be most unwilling if a
permanent record were kept. It might appear to
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them that at a later date they might be mistakenly -

regarded as having been suspected of a seriou§ crime.
We believe that police in South Australia ‘do not
have undue difticulty in persuading people to tak‘e
part in a line-up. It would be unfortunate if this
position were reversed. Provided that the pro-
cedures laid down in General Order 569 are followed
there should be no injustice to an accused person
arising out of an identification parade.

323 Presence of Solicitor or Counsel. In one decision of
the Supreme Court of the United States the majority were of
the opinion that the accused’s counsel should be present at
any identification parade.8” We do not see the advantage of
having a solicitor or counsel present. If it were as a ch?ck
against police abuse of power in the conduct of identification
parades. then this does not seem to us to be the role of the
accused’s solicitor or counsel. If there were reason to fear.
abuse of power it would be preferable to r.equire that
identification parades be held in the presence of an independent
person, such as a magistrate. The accused’s solicitor or counsel
should not be put into the position of a witness .eifher .for or
against the police in a matter in which his client is lml?llcath.
The presence of an independent person at an identification
parade might be a protection to the police against any chargg
of impropriety in the conduct of the parade, but the com-
mittee has received no submission to this effect and has n¢
concluded view on the matter.

33 Recommendations with respect to Identification of
Suspects.

(a) We do not recommend that police be required to produce
to any person seeking to identify a suspect photographs
other than those properly kept in police records.

(b) We recommend that persons taking part in' an identification
parade be not asked to make any bodily movement or
gesture.

8% United States v. Wade (1966) 388 U.S. 2‘18.
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(¢) We recommend that if the identifying witness wishes to
hear the persons taking part in an identification parade
speak as an aid to identification, all such persons be
requested to speak, in turn, the same words, and if the
witness wishes the words to be repeated each such person
be asked to repeat them in turn,

(d) We recommend that prior to viewing an identification parade
a witness be requested to give a description of the person
to be identified and that such description be written down
and a copy supplied to an accused person.

(e) We recominend that no visual recording be made of an
identification parade.

(f) We do not recommend that the accused's solicitor be
present at an identification parade.

4 The “Holding” Charge. We have recommended that the police
should have power to seek an ¢rder for detention of a person suspected
of a crime.’® One reason for this recommendation is that the police
should not have to resort to deception in order to gain an oppoftunity
of questioning persons or of checking facts. Because they have not
such a power, it has become notorious that police in British countries
arrest a person on a minor charge, and seck a remand of that person
without bail while investigations are in fact proceeding concerning a
major crime. The police may have sufficient evidence to justify charg-
ing a person with any one of a number of lesser offences; for example
having insufficient lawful means of support;%® loitering in a public place
and failing to give a satisfactory reason for so loitering;?® being on any
premises without lawful excuse.” In the view of the committee this
practice is to be deprecated. 1If there is evidence fit to charge him
with the minor offence and he is so charged, then the charge should
be proceeded with forthwith, subject to the availability of a court to
hear it and subject to any application by the accused for a remand.
The recommendation which we have made concerning the right to detain

88 Chapter 6, para. 2.

89 Police Offences Act, 1953-1973 (S.A.), s, 10.
90 Police Offences Act, 1953-1973 (S.A.), s. 18.
01 Police Offences Act, 1953-1973 (S.A.), s. 17.
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should, to some extent, obviate the value of the *‘holding” charge. 1In "

any event we believe that if this practice has been used in the past by
the South Australian Police Force it should be discontinued, and we
recommend accordingly.

4.1 Recommendation with respect to the “Holding”' Charge.

We recommend that the police should not charge a person with
one offence and seek a remand without bail in order to gain time
to proceed with inquiries into another offence.

5  The Place of Interrogation of Suspects. We have referred to the
importance of interrogation by the police of suspects and other persons
who may have knowledge material to a crime.”> We have referred
also to the necessity at times to detain suspects for long periods of time
while further inquiries are made by the police or while statements
made by the suspect are ¢hecked.®® During the course of our inquiry
we have inspected interview rooms at police headquarters. These are
small, and bare of any furnishing with the exception of a table and two
or three chairs. A person left alone in such a room for long periods
may well experience feelings of claustrophobia. The committee is
not able to judge whether such an experience will be likely to make
him more amenable to answer questions subsequently put to him by
the police officers investigating the matter. What is our concern is
that any answers to questions shall be given voluntarily, and that the
person questioned shall not be prevailed upon by fear or for any other
reason to make admissions which arc untrue. The committce feels a
disquiet about the questioning of a person who has been held in a
small interview room for a long period of time prior to the questioning.
It has recommended that where the police wish to detain a person
without arrest for a period of more than two hours, the magistrate who
considers the application shall order where a person is to be detained ™
We have in mind that the magistrate will consider, among other things,
whether the detainee should remain in an interview room or in a place
where he may have more space and more amenities, and more
opportunity to occupy himself during the period of his enforced wait.
Tn our first report we have recommended, as a matter of high priority,

92 Chapter 6, para, 1.
93 Chapter 6, para. 2.
9+ Chapter 6, para. 2.3(d).
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that a pre-trial detention centre should be built which should be
secure but should have a degree of freedom of movement and amenity
appropriate to an unconvicted defendant as opposed to a convicted
offender.” If any person is required to be detained for an extended
period of time while further inquiries are made by the police then
some part of such a pre-trial detention centre may well be an
appropriate place in which to detain him. We believe that a suspected
person should not be detained for a long period in a small interview
room before interrogation,

5.1 Recommendation with respect to the Place of Interrogation
ol Suspects. :

We recommend that a suspected person should not be detained
in a small interview room for a long period before interrogation.

6 Interrogation Before a Magistrate. We have considered whether
interrogation of a suspected or accused person should take place
before a magistrate. There appears to be no agitation in this State
for the replacement of the present system of interrogation by police
officers by such a system which exists in some countries. If such a
scheme were in operation what was said before a magistrate might be
wholly inadmissible.”s  Alternatively everything said in the presence of
the magistrate might be admissible, but no other statements made by
the accused person be admissible. In the further alternative state-
ments made in the absence of a magistrate might be admissible equally
with statements made in his presence. The committee has not con-
sidered any such scheme in any detail but has found no reason to
rccommend the introduction of such a scheme.

6.1 Recommendation with respect to Interrogation Before a
Magistrate,

We do not recommend that interrogation of a suspect or accused
person should take place before a magistrate.

7 Conlessions. Statements made by a suspected person or by an
accused person may be material in securing a conviction either
because they are confessional in nature or because, although the
accused person denies the crime, the statements which he has made are

05 Chapter 5, paras. 13.9 and 13.10,
9 Cf. Evidence Act, 1872 (India).
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demonstrably false. The advantage to the community in convicting
the guilty will be outweighed if it is gained at the price of accepting in
evidence statements which are made in circumstances in which the
person is frightened because he is under duress or believes that he is
under duress, or where he makes the statement in order to obtain
some supposed advantage to himself. At common law a confessional
statement made out of court could not be admitted in evidence against
a person at his trial for the crime to which it related, unless it were
shown to have been voluntarily made. A statement is not voluntary
if it is made as a result of duress, intimidation or pressure, or if it is
made following an inducement held out by a person in authority which
inducement has not been removed before the making of the confession.
A person in authority includes a police officer, and the inducement
may be a hope of advantage or a fear of prejudice. A confession
should be excluded from evidence if the will of the accused person
has been overborne by some conscious and deliberate act or words of
a person in authority; but it will not be excluded where there has been
no impropricty on the part of the person in authority but the accused
person has had some belief, to which the person in authority has not
contributed by overt act or omission, that he might get some advantage
out of confessing.®” Tt is for the prosecution to establish that a con-
fession was made voluntarily. If this is established nevertheless a
judge may exclude a confessional statement, and should do if he
believes that it has been improperly procured, although the Crown
has satisfied the onus of establishing that the confession was voluntary.
In such circumstances it is for the accused to satisfy the judge that he,
should exercise his discretion to exclude the confession. The basis
upon which a confession which is not shown to have been voluntary
is rejected is sometimes stated to be the danger that such a confession
wilf be untrue or unreliable,”® But it is accepted in Australia that the
confessional statement is excluded where it is made under duress or
through an inducement by a person in authority, not because there is
any presumption that the statement is untrue, but because the due
administration of justice requires that such a statement be excluded.?®

97 Hayris v. The Queen [1967] S.A.S.R. 316.

98 Cf. R. v. Warickshall (1783) 1 Leach 263; 168 E.R. 234, 235,

9 CI. R. v. Jones [1957] S.AS.R. 118, 121, citing Sinclair v. The King (1946)
73 C.L.R. 316, 335; Ibrahim v. The King [1914] A.C. 599.
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There is no provision in South Australia similar to s. 149 of the
Evidence Act, 1958 (Vic.) which provides that:—

“No confession which is tendered in evidence shall be rejected
on the ground that a promise or threat has been held out to the
person confessing, unless the judge . . . is of opinion that the
inducement was really calculated to cause an untrue admission of
guilt to be made; . . .”

The English Criminal Law Revision Committee decided that the rule
that any threat or inducement held out to any accused person made a
resulting confession inadmissible was too strict. It proposed that the
threat or inducement must be “of a sort likely, in the circumstances
existing at the time, to render unreliable any confession which might
be made by the accused in conscquence thereof””. The proposal would
exclude any statement wholly or partly adverse to the accused whether
made to a person in authority or not.2®® We believe that if a con-
fession is made in consequence of a threat or inducement then that

confession should be excluded. We do however favour the extension:*

of the exclusion to cover the exclusion of any statement made as a
result of a threat or inducement by any person.

71 The Judges’ Rules. Because the admission in evidence of
confessions is subject to judicial restraint, the police in England
have found it expedient tu act in accordance with rules which
have from time to time been laid down by the Judges. In 1882
Hawkins J. was invited to write a foreword to the Police Code
for England. 1In it he gave certain guidance to the police in
relation to interrogation. In 1906 the Chief Constable of Birming-
ham requested the Lord Chief Justice to give a ruling clarifying
the circumstonces in which a caution to a person interrogated
should be given. It was claimed that one judge had criticized a
constable for giving a caution and another judge in similar circum-
stances had criticized the constable for not giving it. The Lord
Chief Justice consulted the other Judges of the Queen’s Bench
and a ruling was given. Similar requests were made from time to
time, and in 1912 the Judges issued four Judges’ Rules. In 1918
another five Rules were formulated and in 1930 the Judges made a

100 Criminal Law Revision Committee (Eng.), Eleventh Report: Evidence
(General), Cmnd. 4991, p. 173.
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statement clarifying some . points in the Rules. Supplementary
Rules on Procedure were approved in 1947, On the 24th January
1964, at a sitting of the Court of Criminat Appeal, Lord Parker C.J.
announced a revised edition of the Judges’ Rules. They are set
forth in schedule 4 to this report.

7.2 The Present Position. The Judges’ Rules do not apply in
South Australia,’?* In Victoria the Chief Commissioner of Police
has issued what are known as the Chief Commissioner’s Rules for
the Interrogation of Suspected Persons which are adapted from the
Judges’ Rules in England.*%2 No similar practice has been adopted
in South Australia. The only guidance in relation to questioning
of suspects given to police officers in their General Orders is con-
tained in Order 783 which cautions members of the Force to use
the utmost fairness when taking statements from suspects. While
the South Australian courts do not apply the Judges’ Rules in
considering whether confessional statements should be accepted
or rejected, to some extent the practice in the English and South
Australian courts runs along similar lines.

7.3 The Caution. It is customary for a police officer in South
Australia to administer a caution similar to that contained in Rule 2
before questioning a person, or before continuing questioning
already begun, once he has a suspicion on reagonable grounds that
the person being interviewed has committed an offence with which
he is to be charged. Sometimes it is difficult to understand why

the police officer decides that he has such a suspicion at a particular.

point in his interrogation. Nevertheless, if the caution were omitted
altcgether after the police officer had decided that the information
in his possession warranted the arrest of the person being
questioned, it is probable that the subsequent statement made by
the accused person in answer to questions would be excluded from
evidence. We discuss later the form of caution which should be
given,103

0L R, v, Evans [1962] S.A.S.R. 303, 306; McDermott v. The King (1948) 76
C.L.R. 501, 514-5,

102 Cf, R, v. Bany [1963] V.R. 451, 452.
103 Chapter 7, para. 2.2.3.
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74 Questioning Alter Arrest, The limitation upon questioning
a person after he has been charged with an offence, which is con-
tained in Rule 3 (b) of the Judges’ Rules, docs not apply in
South Australia. If a person has already been arrested he may be
questioned further by a police oflicer on any additional malter con-
cerning which he has not already been questioned or to ascertain
from him, if he wishes to give it, what is his explanation of further
information coming into the hands of the police. Before such
further questioning he should be cautioned again. If an accused
person has alrcady been questioned upon a particular aspect of the
inatter and has either answered the questions or refused to answer
them, then it would be oppressive to question him further on the
same aspect at a later date.. Such further questioning would
savour of cross-examination, and it is not the function of police
oflicers to cross-examine a suspect or to continue to put to him
questions which he has already answered or declined to answer.
It is however another matter if he has answered questions and his
answers have been checked and lead to further questions proper
to be put to him, or if further evidence has been discovered. The
commiittee can sce no impropricty in further questioning in these
circumstances and would therefore not recommend any limitation
similar to that contained in Rule 3 (b) of the Judges’ Rules. Tf
the accused person is rcpresented by a solicitor any further
questioning should take place in the presence of that solicitor,

8 The Method of Taking a Statement. The Judges’ Rules contain
detailed directions as to the taking of written statements afier a caution.
Those rules require an accused person to be given an opportunity of
writing out his own statement, and if he chooses to do so he must be
asked to include words to the effect that he is making the statement
of his own free will, and that he has received a caution to the effect
that he is not obliged to make a statement. Tt may be that the Rules
bring forcibly to a police officer’s aftention what he is required to do
when obtaining a statement from an accused person. However, if any
inducement were offered to an accused person to cause him to make
a statement, that inducement, if it operated upon his mind, would
doubtless cause him to write down what the Judges’ Rules require him
to write. 'The committee does not favour the introduction into South
Australia of a rule similar to Rule 4 of the Judges’ Rules.
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8.1 The Present Method. There is no specific direction to
police officers as to the method which they should adopt of record-
ing statements; und the method of taking o note of a statenient of
an accused person or a suspect appears to vary from one case to
another, It is usual to have two police oflicers present. at any
intervicw of a suspect in relation to any major offence. In recent
years it seems to have become a frequent practice for a statement
to be taken in the following way, A police oflicer types out a
question, then reads it to the person interrogated and then types
out the answer.  So he proceeds from question {o answer and on
to the next question, The person questioned is ordinarily asked
to read the statement after it has been completed and, if he

is willing, to sign it as a true and correct account of the

interview. The statement usually contains at the end an acknow-
ledgment that it has been read by or to the accused, an acknow-
ledgment that no inducement to make the statement was held out
to him and an acknowledgment as to its accuracy. Tf the accused
is committed for trial before a judge and jury there is a considerable
advantage to the prosecution in having his signature upon the
statement, because upon proof of signaturc the stutement can be
tendered as an exhibit in the trial, and the jury is entitled to have
in the jury room while it is considering its verdict all the exhibits

in the trial, whercas it is not cntitled to have with it the transcript

of evidence. 1f the accused is not willing td sign the statement
(and quite a number of persons, particularly those with prior
convictions, will apparently talk freely but refuse to sign anything)

then the statement can be used only to refresh the memory of the |

police officer giving evidence. Sometimes an accused person is
asked to write out his own statement. This is likely to happen only
where he has alrcady orally confessed to the crime concerning
which he is being interrogated and appears willing to tell all that
he claimg implicated him in the crime. On other occasions the
police officer who interrogates makes no notes at the time of the
interrogation but makes notes afterwards, and may scek to refer to
such notes in evidence on the ground that they were made while
the matter was fresh in his mind and that he has no, or no
adequate, recollection of the conversation. If a person is being
interrogated at the scene of an accident or anywhere apart from the
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police headquarters, as must necessarily sometimes happen, the
police ofticer usually ecither takes brief notes at the time and
expands them when he returns to police headquarters, or takes no

notes at the time and makes his notes after he returns to head-
quarters.

8.1.1 The Taking of Notes by Police Officers. Although
it is usual to have two police officers present at any interview
of a suspect in relation to any major offence, the notes of
interview, even if made after the interview, appear always to
be made by only one police officer. They arc then given to
the other police oflicer to read and to check for accuracy. If
the sccond police officer has perused the notes at the time
when the interview was fresh in his mind and js later called
upon to give evidence, hie may, if he then claims to be unable
to remember the conversation, be permitted to refresh his
memory from the notes made by the first police officer which
he perused immediately after they were taken. Probably the
practice of only one police officer taking notes has grown up
from the dilemma which policemen face as witnesses, depend-
ing upon whether their notes vary or coincide. This dilemma
was described by Lord Devlin in the following words:—

“If they are not precisely the same, counsel for the
defence will seize upon small differences and suggest that
one or other of the officers must be at fault. Tf on the
other hand they resemble each other closely, counsel for
the defence will stress every similarify so as to suggest to
the jury that the police officers must have put their heads
together in order to produce an agreed version. The
police always secem to think it necessary to impale them-
selves on one horn or the other of this artificial dilemma;
the two officers are often, if their cvidence is to be
belicved, led by heavenly inspiration to arrive at just the
same words, sentences, and phrases used by the accused
as deserving of perpetuation.’”104

104 The Criminal Prosecution in England, 41,
90
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8.1.2 Unsigned Notes. Although a police officer, like
any other witness, can use contemporancous notes only for
the purpose of refreshing his memory about what was said,
once he is given permission to retresh his memory from the
notes he tends simply to read from them, and in cross-
examination merely to refer back to what the notes say and
not in any other way to endeavour to recollect the conver-
sation. The notes themselves may appear to a jury to have
evidentiary value. This conclusion is drawn from questions
asked by jurics through their foreman while they are con-
sidering their verdict. 1t is not unusual for a police witness,
who is being cross-examined on the voir dire when he secks
leave to refer to his notes, to claim that he has no independent
recollection whatsoever of anything said by the accused at
the interview. Although the police officer may not be
cxpected to have a complete and accurate recollection of an
interview held perhaps some months earlicr, one would expect
a person of ordinary memory to have some recollection of
some of the things said at that interview. If, of course, the
police officer says that he has some recolleciion of what was
said at the interview he may be told to proceed without
looking at his notes until he rcaches a point where he can no
longer remember, and then he may refresh his memory from
his notes. In order to avoid such a situation he may readily
say that he has no memory of the conversation, whereas if
he applicd his mind to it he would in fact have some
recollection independent of his notes. '

8.1.3 Selective Note Taking. Another matter which
causes concern is in relation to the length of time occupicd in
the interview and the length of the notes. Frequently the
police officer will claim that the notes, whether taken in
question and answer form or otherwise, contain everything
which was asked and which was answered, and, if this is
accepted as being accurate, it is often difficult to understand
why the questioning occupied the length of time which it is
admitted to have occupied. Somictimes he will say that they
contain all the conversation which was relevant to the issue.
The fact that the police officer exercises a discretion to include
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what seems to him to be relevant and to omit what appears
to him not to be relevant to the case may, even though he
acts quite honestly, cause the omission of something material
either to the prosecution or to the defence. If the police
officer has no memory of the interview apart from the memory
that his notes are correct, then it is important that the notes
shall be full. Sometimes things may be omitted in the interest
of the accused. He may, in the conversation, mention some
other occasion when the particular police officer arrested him
for another offence, or simply questioned him about another
offence. The fact that he may have previous convictions is,
generally speaking, to be concealed from the jury. Tt may
also be in his own inferests that the jury should not know
that he has been questioned about another offence. However
if these matters do appear in the notes they can be excised
from the evidence to be given before the jury. The fact that
jurics do appear to place considerable importance upon notes
of intcrviews between a police officer and an accused person,
even wiere such notes are not signed by e accused person,
makes it essential that if notes are t¢ be made they shall be
full and accurate.

8.2 An Alternative Method. 1f an interview were fully
recorded by means of an electronic device and that recording wete
produced to a court hearing a charge, then there would be a
considerable diminution in the likelihood of an unsatisfaciory con-
fession or statement being acted upon. The possibility that the
confession was obtained by inducement or threat could not be
climinated, because such an inducement or threat may have becn
made before the recording began. However any doubt as to the
accuracy of the record would be dispelled, and it would not be for
the police officer to decide which part of the interview was relevant
to the charge. The whole of the interview could be placed before
the court. These observations are subject to proof that the record-
ing placed before the court is an accurate recording of all that
had been said at the interview. Where there has been a tape
recording of an interview, such a recording may be altered by the
excision, substitution, or insertion of words, and technical experts

92 :

-

103 R, v. Robhson [1972]) 2 All E.R. 699.
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may not be able to detect the variations. Where tape recordings
are submitted as being originals and unaltered, the trial judge may
have to hear evidence on this issue before deciding whether the
tapes should be allowed to be heard by the jury. In a 1972
English case the hearing by the judge of that issue occupicd two
weeks, at the cxpiry of which he admitted the tape recordings
which then formed part of the evidence considered by the jury08
If satisfactory equipment werc available any argument as to the
authenticity of a tape might be diminished if the tape were played
back to the accused person, immediately after the interview, in
the presence of an independent person who then took the fape into
his custody and produced it only to the court; but it might still be
suggested that something had been erased by the person operating
the equipment, and that the accused had not noticed the erasure
when the tape was read back to him. Many suspects, who may
be willing to talk freely in the presence of one or cven two police
officers, may become completely silent if what they say is being
recorded. This silence may be from an instinct against sclf
incrimination, but it may be due to other causes such as
embarragsment at the prospect of having the suspect’s voice and
words reproduced to him. He might talk quite frecly to a police
oflicer before any formal interview took place, and then at the
formal interview say nothing or say something which contradicted
what he had already said. The question would then arise as to
whether the earlier statements were admissible in evidence. The
minority of the English Criminal Law Revision Committce
recommended that provision should be made for the clectronic
recording of interrogations in police stations in the major centres

of population, and that after such recording equipment had been

installed statements made by suspected persons, when under
interrogation in those police stations, should not be admissible in
evidence unless they had been recorded. Tt did not discuss state-
ments made before the suspect was taken to a police station. The
majority of the committee was simply in favour of experiments
being made in the tape recording of interviews by police officers.'®

rosiomanr . T EE——

(Gexeral), Cmnd. 4991, pp. 28-34,
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The committee believes that in South Australia it would not be
practicable at the present time to require that all interviews of
suspected or accused persons should be electronically recorded.
It is not satisfied that such recording would necessarily ¢liminate
doubts and disputes as to what was said and in what context. It
believes that experiments should be made by the installation -of
equipment in interview rooms in police headquarters in Adelaide,
and by the tape recording of interviews in those rooms. A
transcript of the tape should be immediately made and a copy of
the transcript handed to the accused. The tape should thereafter
be sealed and -emain sealed until the hearing of the charge against
the accused.

8.3 The Production of a Record other than a Typed Record.
‘Whenever a police officer takes notes of an interview either on a
typewriter or by hand he should immediately after taking the
notes permit the suspect or accused person to peruse them, and
invite him to sign them as a true and correct record if he is
willing to do so. If the person interrogated is illiterate the notes
should be read to him and his agreement that the record is correct
should be sought by a police officer senior to the one taking the
notes. If the police officer makes no notes at the time of the
interrogation but makes notes afterwards, he should, if the person
interrogated has been charged with any crime, supply that person
with a copy of the notes as soon as practicable after they have
been made.

8.4 Recommendations with respect to the Method of Taking a
Statement.

(a) We do not recommend the adoption in South Australia of
the Judges' Rules.

(b) We recommend that any confession made in consequence
of any threat or inducement held out by any person
should be excluded from evidence.

(¢) We recommend that any second or subsequent interrogation
of an accused person be limited to seeking answers to
questions relating to further information which the police
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have obtained since his first interrogation and that if the
accused is represented by a solicitor the interrogation be
conducted in the presence of the solicitor.

(d) We recommend that electronic equipment be installed in
interview rooms at police headquarters and that the
electronic recording of interviews be made on an experi-
mental basis.

(e) We recommend that immediately after an interview is so
recorded the record should be transcribed and a copy of
the transcript handed to the accused.

(f) We recommend that after transcrintion the tape should be
sealed and remain sealed until it is produced in court.

(g) We recommend that where notes of an interview by a

) police officer are taken either on a typewriter or by
hand the accused should be permitted to peruse them
and should be invited to sign them as a true and correct
record of the interview if he is willing to do so.

(h) We recommend that if the person interrogated is illiterate
the notes should be read to him and his agreement that
the record is correct should be sought by a police officer
senior to the one taking the notes.

(i) We recommend that if the police officer makes his notes
after the completion of the interrogation and the person
interrogated has been charged with any crime the police
officer should supply such person with a copy of the
notes as soon as practicable after they /zaye been made.

9 Foreigners, Aborigines and Illiterates. Wherever a person to be
interrogated by the police has as his native tongue a language which is
not English it is essential that the person interrogating him ensures
that he understands the precise meaning of the questions which are put
to him. This situation arises in the case of persons who may be
naturalized Australians but who lack facility to express themselves in
the English language and do not always understand shades of mean-
ing of English words. Tt arises also in the case of some aborigines.
To a lesser extent it arises with illiterate persons whose vocabulary is
very limited. The police provide interpreters when interrogating persons
whose knowledge of English appears to be imperfect. Wherever there
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is any doubt as to whether the person to be interviewed has a complete
comprehension of the English language an interpreter should be present
at the interview. Tf the person to be interrogated wishes to have a
second interpreter selected by him present to check the interpretation
he should be permitted to do so. In the case of some aborigines who
have lived remote from white men, their culture so differs from that
of the average person of European extraction that it has to be
remembered that they may have a difficulty not only in language but
also in comprehending concepts which are usually understood even by
the illiterate Australian. Police General Order 67 requires that an
officer of the Department for Community Welfare be notified in the case
of an allegation of a serious offence against an aborigine as soon as
possible, so that the aborigine may receive any assistance which may be
necessary, In accordance with this direction it is the practice of the
police to give to an officer of the Community Welfare Department an
opportunity to be present during any interrogation of an aborigine. In
onc matter in the Supreme Court in which the welfare officer had
decided that he was unable to attend and that it would suffice if the
Superintendent of a Mission Station upon which the accused resided
was present at the interview, Bright F. suggested that consideration
should be given to inviting the presence of a prisoner’s friend, that is
someone with whom the accused person could speak freely, whom he
would understand and trust and with whom he could discuss, in the
absence ‘of any person in authority, the question whether the accused
should make any statement at all to the police.®® Tf the detainee can
obtain advice from a solicitor with the assistance of an interpreter,
if that be necessary, then the committee does not see the necessity for
the presence of a prisoner’s friend, The committee believes that an
officer of the Community Welfare Department should always be present
at the interrogation of an uneducated aborigine in regard to a serious
crime, particularly an aborigine who has an imperfect knowledge of
the English fanguage. If the officer of the Community Welfare Depart-
ment does not have a satisfactory knowledge of the dialect spoken by the
aborigine, or if he doubts whether he can gain the confidence of the
aborigine, he should be at liberty to bring with him some friend of the
aborigine who can interpret and explain proceedings through the Com-
mumty Wclf’lrc Officer.

107 R, v. G/bson, unrcportcd 12 November 149;3 Suprcme Court of South
Australia,
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10 Legal Advice and the Right to Representaticn. The committee
believes that the person suspected or accused of a crime should have
the same right to advice from his solicitor, before or at any time during
his questioning, as he has upon any proceeding being taken against him.
1f a suspect declines to answer questions except in the presence of his
solicitor, then it is the duty of the police officer who wishes to question
him to desist from so doing until the solicitor is present. s It is not
infrequently a matter of conflict between the police and an accused
person, when evidence of a confession alleged to have been made by
the accused is sought to be tendered, as to whether the accused asked
for the services of a solicitor before or at the time of being questioned.
It might assist in eliminating such a conflict if the police were required,
before interrogating a suspect, to ask him whether he wished the
interrogation to be in the presence of a solicitor and if he does so
wish to name the solicitor. 1If he wishes to be interrogated in the
presence of a solicitor a telephone should be put at his disposal to
enable him to endeavour to arrange the attendance of that solicitor or
of some other solicitor. There is no reason why the telephone call
could not be made in the presence of a police officér, in order to
ensure that the call is made to a solicitor and not to an accomplice.
The person being interrogated should also be permitted to com-
municate with his wife or with a relative or friend to say where he is
and to request the attendance at the police station of a solicitor,
relative or friend to arrange bail if this be necessary. To lessen the
risk of a dispute as to whether the suspected or accused person was
given the opportunity of communicating with a solicitor before being
interrogated it would be advisable that the statement offering to permit
him to communicate with a solicitor should be made to him by an
officer senior to the officer who is intending to undertake the inter-
rogation, and that a note be kept of the reply and of the attempt to
communicate with a solicitor. TIf the services of a solicitor cannot be
obtained then the person to be interrogated should be asked whether
he wishes to allow the interrogation to proceed or to wait until he
can obtain the services of a solicitor. If he elects the latter course then
this may be a ground for obtaining an order for his prolonged detention,
such as we recommend in paragraph 2.3 above.

10“Cf R. V. F\anv [1962]SASR 303, 307; R. v. Lee (1950) 82 C.L.R. 133;
gailo v. The Queen (1954) 91 C.L.R, 6'78 Wendo v. The Queen (1954) 109
539,
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10.1 The Duty Solicitor. In some places it has become a part
of legal aid to provide a duty solicitor to attend at the court before
which persons are brought upon arrest, so that such persons may
have an opportunity, before being brought into court, of secing a
solicitor and of being advised generally as to their rights to repre-
sentation, to seek a remand, to obtain bail and the like. The
committee believes that the Law Society of South Australia has
under consideration the provision of duty solicitors for this purpose.
The provision of a duty solicitor would be of considerable benefit,
particularly to accused persons who are bewildered by the fact of
their arrest, as some such persons appear to have an almost
irresistible urge to get the court appearance over and done with,
and therefore fail to give proper consideration to what the plea
should be and a fortiori fail to put before the court facts which
may be material on the question of penalty. We think that a duty
solicitor is likely to be of most value to an accused person if the
solicitor is not permanently employed as a public solicitor. If he
is so employed he is likely to be looked upon with suspicion by
the majority of those persons whom he is called upon to assist,
who for the most part will be ill educated and often of low
intelligence. It would require much greater resources of manpower
than are at present available within the legal profession in South
Australia to enable a duty solicitor to be on call at all hours of
the day and night. It would obviously be impracticable to expect
a duty solicitor to be available at all police stations where suspects
might be being questioned even concerning serious crimes. While
therefore we favour the proposition that a duty solicitor should be
available to advise persons about to be interrogated by police officers,
we believe that it is impracticable at present to require such a
solicitor to be present at every interrogation. If therefore a suspect
or accused person is unable or unwilling to obtain a solicitor to be
present during his interrogation, he should be given the opportunity
of having present, if he so wishes it, some one who may be termed a
prisoner’s friend. The police should have the right to refuse to
allow any particular person to be present in this capacity, upon
the ground that such person is or may be connected with the matter
under investigation.
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10.2 Recommendations with respect to Legal Advice and the
Right to Representation.

(@) We recommend that a person whose knowledge of the Eng-
lish language is limited should be entitled to have present
at an interview an interpreter of liis choice for the purpose
of checking the work of the police interpiter.

(b) We recommend that where an aborigine, not fully con-
versant with the English language or the white person’s
culture, is interviewed the interview should be conducted
in the presence of an officer of the Community Welfare
Department and, if he deems advisable, of a friend of the
aborigine. )

(¢) We recommend that a person who is to be interrogated be
asked if he wishes to have a solicitor present and be given
the opportunity of communicating with a solicitor by
telephone before being interrogated.

(d) We recommend that the person to be interviewed be
informed of his right to have a solicitor present at the
interview by a police officer senior to the officer who is to
interrogate him.

(e) We recommend that if the services of a solicitor cannot be
obtained by the person to be interviewed he be given the
option of waiting until a solicitor can be obtained before
being interrogated, but that if he elects to wait he may be
subject to an order ‘or detention.

(f) We reconumend that a person detained for questioning be
permitted to telephone his wife or a relative or friend to
explain his position and to request the attendance at the
police station of a solicitor, relative or friend.

(g) We recommend that a person to be interrogated who does
not have a solicitor present at his interrogation may have
instead a person not connected with the matter under
investigation.

(h) We recommend that consideration be given to the attendance
at police stations of duty solicitors as part of legal aid.
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CHAPTER 7
THE RIGHT TO SILENCE AND ILLEGALLY OBTAINED
EVIDENCE
1 Introduction. In this chapter we consider two important

problems which, at first sight, may appear unrelated. We place them
in juxtaposition because we belicve that the limitations which we pro-
pose upon what has come to be referred to as the right to silence lead
naturally to a consideration whether evidence illegally or improperly
obtained should ever be admissible, and if so subject to what conditions.
We believe further that, subject to the right of a person not to
incriminate himself, the police should not be hampered in their investi-
gations by a refusal to answer proper questions but they should not
intentionally or carelessly use illegal or improper methods of obtaining
evidence.

2 The Right to Silence. We referred earlier to the caution to be
administered by a police officer before interrogating a person whom he
suspects of having committed a crime® That caution embodies the
principle that no-one is bound to incriminate himself, a principle which
is also embodied in the law of evidence. At the conclusion of the
evidence of the prosecution in committal proceedings the court hearing
the proceedings may ask the accused person whether he wishes to be
sworn and give evidence or to say anything in answer to the charge.
The accused must then be warned that he is not obliged to be sworn
or to say anything, and further that he has nothing to hope from any
promise of favour, and nothing to fear from any threat which may have
been held out to him to induce him to make any admission or con-
fession of guilt?®  Although an accused person is competent to give
evidence on his own behalf in the proceedings for committal and upon
his trial. he may not be called as a witness except upon his own
application, and his failure to give cvidence may not be the subject of
any comment by the prosecution.** We shall defer consideration of
Juestions relating to the failure of an accused person to give evidence

st s - e b S Bk - S e A e e e 6 B R b b e

109 Chapter 6, para. 7.3,
110 Justices Act, 1921-1972 (S.A.), s. 110,
11t Bvidence Act, 1929-1970 (S.A.), ss. 18 I and 18 11,
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until we are reporting upon our third term of reference, because these
questions seem to the committee to be more appropriately discussed in
the context of court procedure. We deal with the effect of failure to
answer questions and failure to mention facts relevant to the defence in
this report because these matters are germane to the subject of police
interrogation. We have considered in chapter 6 the limitations which
should, in the view of the committee, be placed upon the interrogation
by the police of suspects or accused persons. We now consider to what
extent the failure of an accused person to answer questions put to him
by the police, or to disclose to the police a fact relevant to his defence,
should be the subject of comment at his trial. The extent to which it
is to be the subject of comment will determine whether the words of the
caution which is now given to him are appropriate.

2.1 The Present Position. No inference adverse to an accused
person can be drawn from a refusal to answer questions which he
has been told he is not bound to answer, or from his silence after
he has been told that he is not obliged to speak. Where, however,
an accused person under interrogation chooses to answer some
questions and to refuse to answer others, a jury is entitled to look
at the whole of the questions and answers in order to decide
whether a consciousness of guilt can reasonably and properly be
inferred therefrom.'* Whether he has been given a caution or not,
an inference of guilt cannot be drawn from the. failure of a suspect
to comment when told that some one else has accused him of an
offence. He has a right to keep silent and the fact that he faijls to
answer the accusation may mean simply that he is exercising this
right.11®  The limitations upon the inferences which may properly
be drawn from an accused’s failure or refusal to answer police
questions, and his failure to disclose to the police before trial any
answer which he may have to the accusation that he has com-
mitted a crime, stem from two sources. The first is the fact that
he has no obligation to answer questions, and the second that the
prosecution carries the onus of proof. This does not mean that the
failure to disclose a fact material to his defence can never be the
subject of comment to a jury. It is proper for a judge to direct a

112 Woon v. The Queen (1964) 109 C.L.R. 529.
113 Hall v, The Queen {19711 All E.R. 322,
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jury that they may consider what weight should be given to an
exculpatory statement first made by the accused at his trial, when
he could have made the statement at the time he was being
questioned by police, provided that the direction does not lead to
an inference that the accused had a duty to answer questions or
carried any onus of proofl!# ’

2.1.1 The Proposals of the Criminal Law Revision Com-
mittee (Eng.). In its Eleventh Report the English committee
presented a draft Bill which was stated to be, as to part thereof,
to “amend, and in part, restate the law of evidence in relation
to criminal proceedings’”. We are concerned at prosent with
that part of the report and of the draft Bill which relates to
the questioning of an accused person. The committee pro-
posed that

(a) If the accused when being interrogated by any onc
charged with the duty of investigating offences or
charging offenders, or when charged, fails to mention
a fact which he afterwards relies on at the committal
proceedings or the trial, the court may draw such
inferences as appear proper in determining the
question in issue, and that failure may be treated as
corroborating any evidence given against the accused
to which a failure is relevant.

(b) The caution should be abolished, as it is inconsistent
with the proposed alteration in the law, but when the
accused is charged with an offence he should be given
a written notice advising him to mention any fact on
which he intends to rely in his defence, and warning
him that if he fails to disclose this fact before trial it
may adversely affect his defence.1!s

The Bill was introduced into Parliament but met with con-
siderable opposition and has not been proceeded with.

THE RIGHT TO SILENCE AND ILLEGALLY OBTAINED EVIDENCE

2.2 Recommended System. We have recommended that a
suspected or accused person should be entitled to have his solicitor
or a friend present at his interrogation.’1® We believe that police
investigations might be seriously impeded if the effect of this
recommendation were to encourage the person interrogated not to
answer questions properly put to him concerning the matter under
investigation. If however the failure to answer questions were likely
to be the subject of comment at trial, the temptation not to answer
questions would be tempered by the realization that the person
interrogated might act to his detriment in refusing to answer. The
committee believes that the common law right of an accused person
not to answer questions should be subject to the qualification that
the court or a jury should be entitled to take into account the
failure to answer questions in determining guilt or innocence. This
does not mean that the onus of proof resting upon the prosecution
should be reversed, or that the standard of proof, namely proof
beyond reasonable doubt, should be eroded. We are of the opinion
however that the jury, in deciding whether the evidence for the
prosecution has satisfied them beyond reasonable doubt that the
charge has been proved, should be cntitied, where it seems to them
to be appropriate, to take into consideration not only the answers
which the accused has given to any questi¢ns asked of him by the
police but also his refusal or failure to answer any such questions.
We think it probable that at present juries do take such matters into
account notwithstanding that they are told of the right of the
accused to refuse to answer questions. We think it only realistic
that they should do so, and that the judge should be permitted to
tell them that they may do so, while of course he must zive them
the necessary warnings about the onus of proof. The committee
believes that juries are likely also to treat with scepticism any
exonerating statement made by an accused person at his trial, which
could have been but was not made when he was being questioned
by the police. It is not unknown for an accused person to seek a
further interview with police officers, after he has had legal advice, in
order to acquaint the police with facts which he did not disclose at

an earlier interview!!? 1t is apparent that such information is given
114 R, v. Ryan (1966) 50 Cr. App. R, 144, 148, 116 Chapter 6 10 “
115 Criminal Law Revision Committee (Eng.), Eleventh Report: Evidence . apter 6, para. 30.
(General), Cmnd. 4991, pp. 19-28, 172, 17 Cf, R. v. Ireland (No. 1) [1970] S.A SR, 416, 419,
L3
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because, in the opinion of his adviser, the accused may suffer
prejudice if he waits until his trial to disclose what he claims to be
the truth in relation to the matters on which he has been questioned.
Of course not every failure to mention to the police a fact relied
upon by the defence should prejudice an accused person in his
defence. At the time of questioning he does not necessarily know
all the evidence which the prosecution will produce against him.
He may not appreciate the significance of a fact, particularly if he
is of low intelligence. He may and in our opinion should be
entitled to choose not to disclose a fact which is irrefutable. We
believe that a jury directed that it may draw inferences which seem
to it proper from the failure of the accused to mention, during
questioning by the police, a fact on which he relies in his defence,
but apprised of any reasons suggested by the defence to account for
such failure, and correctly instructed as to the onus of proof, is not
likely to place undue emphasis on any such failure. We recom-
mend that a court or jury should be entitled to draw such inferences
as scem to it to be proper from the failure of the accused, when
questioned by the police, to disclose any fact material to his defence.
We believe that this recommendation does little, if anything, to
alter the present law.

2.2.1 The Alibi. Section 11 of the Criminal Justice Act,
1967 (Eng.) requires an accused person who is tried on
indictment to give notice of particulars of an alibi during or
at the end of the committal proceedings, or by sending such
particulars to the solicitor for the prosecutor within seven days
of the committal proceedings. We are in favour of such a
provision. The police should have the opportunity of investi-
gating an alibi, and if it is produced only after the close of the
prosecution case before the jury, the opportunity of so doing is
very limited,

222 The Corroborative Eftect of a Failure to Answer a
Question. A false statement made by an accused person in
answer to a question may, but does not necessarily, amount to
corroboration where corroboration is required.1'8 There may

118 Cf, Pitman v. Byrne [1926] S.A.S.R. 207; Credland v. Knowler (1951) 35
Cr. App. R, 48; R. v. Clynes (1960) 44 Cr. App R 1
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be circumstances in which a jury may belicve that a failure to
answer a question confirms evidence connecting the accused
person with the crime with which he is charged. In these
cases, and provided that an appropriate warning is given as
to the nature of corroboration, it seems to us that the failure
to answer a question may be regarded by the jury as cor-
roboration.

2.2.3 The Caution. The recommendations which we make
as to the inferences which a court or jury may draw from the
failure of the accused to answer questions or to disclose a fact
material to his defence at his interrogation by police, if
adopted, would render misleading the words of the caution
which is used at present. That caution is to the effect that the
person being interrogated is not obliged to say anything unless
he wishes to do so, but that anything which he does say will
be written down and may be given in evidence. The caution
now used should be given before any questions are asked, if
the police officer has decided to charge the person with the
oifence concerning which he is to be questioned. 1t is fre-
quently given after the person has already been asked and has
answered a number of questions, because the interrogating
police officer claims that it was only after such questions had
been asked and answered that he decided that the accused
person should be charged with the offence. Sometimes it is
difficult to understand why the police officer should have made
the decision to charge when he gave the caution rather than at
an earlier time, and there may be reason to suspect that he
sought the answers without cautioning the accused because he
did not wish to stem the flow of information. The committee
believes that the accused should be cautioned that he is not
obliged to answer any questions but that the questions and any
answers thereto will be given in evidence if he is subsequently
charged with an offence in relation to the matters concerning
which he is being questioned and that if he is charged an
inference adverse to him may be drawn from his failure to
answer any question or from his failure to disclose at that stage
any matter which may be material to his defence io the charge.
We use the word “will” rather than the word “may” in
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relation to giving the statement in evidence, because the person
interrogated should be left in no doubt as to the intention to
disclor. to the court what he has said at his interrogation,
and because he is entitled to have what he says put before the
court, and it should not be left to the discretion of the
prosecution to do so. The caution should be given as soon as
the interrogating police officer believes that it is probable that
the person questioned wili be charged with an offence, so that
there will be ample opportunity for that person to disclose
matters of defence if he wishes to do so. It should not be
open to a court or jury to draw any inference adverse to the
accused from his failure to answer any question put to him,
or to mention any matter of defence, before he is cautioned.
There will thus be an encouragement tz the interrogating
police officer to caution the person interrogated at an early
stage of the interview.

Recommendations with respect to the Right to Silence.

(a) We recommend that the onus of proof in criminal charges

be not reversed or varied and that the standard of proof
be not lowered, but that a court or jury should be
entitled to take into consideration, in deciding questions
of guilt or innocence, the refusal or failure of the accused
to answer any questions properly put to him by a police
officer and to draw such inferences as seem to it to be
proper fromt the failure of the accused, when questioned
by the police, to disclose any fact material to his defence.

(b) We recommend that where the court or jury believes that

failure to answer a question confirms evidence connecting
the accused with the crime such failure may amount to
corroboration.

(¢) We recommend that accused persons who are committed

for trial should be required to give to the Crown
Prosecutor within seven days after commitial particulars
of any alibi intended to be relied upon as a defence, but
that they should not be required to disclose any other fact
material to the defence prior to presenting the defence.

.
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(d) We recommend that as soon as an interrogating police
officer believes that it is probable that a person questioned
by kim will be charged with an offence, he should caution
such person that he is not obliged to answer any questions
but that the questions and any answers thereto will be
given in evidence if he is subsequently charged with an
offence in relation to the matters concerning which he is
being quiestioned, and thai, if he is charged, an inference
adverse to him may be drawn from his failure to answer
any questions or from his failure to disclose at that stage
any matter which may be material to his defence to the
charge.

(e) We recommend that it should not be open to the court.or a
jury to draw any inference adverse to the accused from
any failure to answer any question put to him or to men-
tion any matter of defence before he is cautioned.

3 Illegally Obtained Evidence. 'We have discussed the rejection
from evidence of involuntary confessions.'® The present rule with
regard to confessions is to be contrasted with the rule with regard to
evidence illegally obtained. The confession which is involuntary must
be rejected. The confession which is proved to be voluntary may still
be excluded from evidence if the indge, in the uxercise of his discretion,
decides that in all the circumstances it would be unfair to allow a state-
ment to be given, regard being had to the propriety of the means by
which the statement was obtained.120 On the otlier hand the fact that
evidence was illegally obtained does not necessarily lead to its rejection.
The admissibility of evidence illegally obtained or obtained by means
of a trick was discussed in The Queen v. Ireland where Barwick C.J.
said ;—

“Evidence of relevant facts or things ascertained or procured by
means of unlawful or unfair acts is not, for that reason alone,
inadmissible. This is so, in my opinion, whether the unlawfulness
derives from the common law or from statute. But it may be that
acts in breach of a statute would more readily warrant the rejection

119 Chapter 6, para. 7.
120 R, v, Lee (1950) 82 C.L.R, 133.
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of the evidence as a matter of discretion: or the statute may on its
proper construction itself impliedly forbid the use of facts or things
obtained or procured in breach of its terms. On the other hand
evidence of facts or things so ascertained or procured is not neces-
sarily to be admitted, ignoring the unlawful or unfair quality of the
acts by which the facts sought to be evidenced were ascertained or
procured. Whenever such unlawfulness or unfairness appears, the
judge has a discretion to reject the evidence. He must consider its
exercise. In the exercise of it, the competing public requirements
must be considered and weighed against each other. On the one
hand there is the public need to bring to conviction those who com-
mit criminal offences. On the other hand there is the public interest
in the protection of the individual from unlawful and unfair treat-

ment. Convictions obtained by the aid of unlawful or unfair acts

may be obtained at too high a price. Hence the judicial
discretion.”2t

Ordinarily a Court of Appeal will not interfere with the exercise of the
discretion by the trial judge to admit or reject evidence illegally or
improperly obtained. Although in The Queen v. Ireland2? Barwick C.J.
expressed the view that the evidence illegally obtained should have been
excluded by the trial judge in the proper exercise of his discretion, the
judgment of the High Court proceeded upon the basis that the trial judge
had not exercised a discretion, and the learned Chief Justice was at
pains to point out that in the new trial it was for the trial judge to
decide whether in the exercise of his discretion the evidence should be
accepted or rejected. It is sometimes claimed that evidence illegally
or improperly obtained is rarely rejected, and that the trial judge,
magistrate or justice of the peace hearing the case usually exercises his
discretion to accept the evidence.

31 Admission of Hlegally Obtained Evidence. The committee
has considered whether the admission or rejection of evidence
illegally or unfairly obtained should remain at the discretion of the
trial judge; whether evidence illegally or unfairly obtained should
ipso facto be excluded, and if so what should be the criterion by
which evidence should be held to be unfairly obtained; or whether

121 (1970) 44 AL.J.R, 263, 268.
122 (1970) 44 ALJ.R. 263, 268.
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there should be some evidence illegally or unfairly obtained con-
cerning which the judge has no discretion and some concerning
which he has a discretion.

311 The Position in England and in Scotland. The
English courts apply the principles laid down in the Privy
Council case Kuruma v. The Queenl®® The test of
admissibility of evidence is whether it is relevant to the matters
in issue. If it is relevant then it is admissible. Nevertheless
the judge has a discretion to disallow evidence even if it is
admissible, if its admission would operate unfairly against an
accused person. In considering whether the admission of the
evidence would operate unfairly against the accused a court
will consider whether it has been obtained illegally or
oppressively, by force, or against the wishes of the accused.
This rule does not apply to the admissibility of statements,
which must be proved by the prosecution to have been made
voluntarily, 1%

31.2 The Approach to the Problem in Scotland. In
Scotland the question whether evidence illegally or unfairly
obtained by police officers should be received in evidence is
treated as a question of admissibility or inadmissibility. TIn
H.M. Advocate v. M’'Guigan®™® there was an objection on the
trial of a man charged with murder, rape and theft that evi-
dence had been illegally obtained in that it was obtained by a
search without a warrant. The Lord Justice-Clerk (Aitchison)
held that, the matter being one of urgency, the police were
entitled to act without obtaining a warrant but added:—

“An irregularity in the obtaining of evidence does ndt
necessarily make that evidence inadmissible.”

The question of admissibility or inadmissibility of evidence
obtained by ah illegal search was further discussed by the High
Court of Justiciary in Lawrie v. Muir'*® in which case the
Lord Justice-General (Cooper) said:—

128 [1955] A.C. 197; cf. Callis v. Gunn {1964] 1 Q.B. 495, 500-1.
124 Chapter 6, para. 7.

125 [1936] Sessions Cases 16.

126 [1950] Scortish Law Times 36.
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“From the standpoint of principle it seems to me that the
law must strive to reconcile two highly important interests
which are liable to come into conflict—(a) the interest of
the citizen to be protected from illegal or irregular
invasions of his liberties by the authorities, and (b) the
interest of the State to secure that evidence bearing upon
the commission of crime and necessary to enable justice
to be done shall not be withheld from Courts of law on
any merely formal or technical ground. Neither of these
objects can be insisted upon to the uttermost. The pro-
tection of the citizen is primarily protection for the
innocent citizen against unwarranted, wrongful and per-
haps high-handed interference, and the common sanction
is an action of damages. The protection is not intended as
a protection for the guilty citizen against the efforts of
the public prosecutor to vindicate the law. On the other
hand the interest of the State cannot be magnified to the
point of causing all the safeguards for the protection of
the citizen to vanish, and of offering a positive induce-
ment to the authorities to proceed by irtegular methods.
It is obvious that excessively rigid rules as to the exclusion
of evidence bearing upon the commission of a crime might
conceivably operate to the detriment and not the
advantage of the accused, and might even lead to the
conviction of the innocent; and extreme cases can easily
be figured in which the exclusion of a vital piece of evi-
dence from the knowledge of a jury because of some
technical flaw in the conduct of the police would be an
outrage upon common sense and a defiance of elementary
justice.’”127

The problems to which Lord Cooper refers in the passage
which we have cited remain real problems today. Lotd Cooper
adopted the above mentioned dictum of Lord Aitchison, and
treated the question as one of admissibility or inadmissibility.
In Hay v. HM. Advocate*®® the High Court of Justiciary con-
sisting of five judges continued to treat the question of illegally

127 (19501 Scottish Law Times 36, 39-40.
128 {1968] Scottish Law Times 334,
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obtained evidence as one of admissibility or inadmissibility.
Kuruma's case was not discussed. In Scotland irregularly
obtained evidence has becn held to be inadmissible if the
irregularity was intentional, whereas it would have been
admissible had it been obtained accidentally in the search for
other material**® TIf the evidence was obtained without the
legal formalities being observed in circumstances of urgency,
particularly where the evidence might otherwise have been
destroyed, then the evidence may be admissible. If the breach
of regulations by police is trifling or technical and the offence
is a serious one the evidence may be regarded as admissible.

3.1.3 The Position in the United States of America. In
a variety of situations in the United States of America illegally
obtained evidence has been held to be inadmissible. In the
context of search and seizure the decisions proceed upon the
interpretation of the Fourth and Fourteenth Amendments to
the Constitution. The Fourth Amendment renders inviolable
the right of security of persons, their houses, papers and effects
against unreasonable search and seizure, and affirms that war-
rants shall be judicial warrants issued upon cause shown by
oath or affirmation. The Fourteenth Amendment guarantees
that a State shall not “deprive any person of life, liberty or
property, without due process of law”. Since 1914 evidence
obtained as a result of search or seizure ‘without lawful war-
rant has been inadmissible in Federal Courts.23® In 1961 the
Supreme Court held that all evidence obtained by search and
seizure in violation of the Constitution was inadmissible in a
criminal trial in a State Court.23!

3.2 Recommended Rules. Tf inquiries properly made or search
and seizure lawfully undertaken by the police result in the discovery
of evidence relevant to the proof of the offence to which the
inquiries or the search or seizure relate, no problem of admissibility
of the evidence arises. Equally there is no problem if no relevant
evidence is found. But what should be the consequence of unlawful

1290 H.M. Advocate v, Turnbull [1951] Scottish Law Times 409, 411.
130 Weeks v. United States (1913) 232 U.S, 383.
BL Mapp v. Ohio (1960) 367 U.S. 643.
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or improper action as a result of which relevant evidence is dis-
covered? Evidence may be obtained as a result of improper
questioning, of detention, arrest, search or seizure improperly
undertaken or of breach of some rule relating to police powers.
The question of admissibility goes not only to evidence obtained
directly in consequence of illegal or improper behaviour but also
to evidence obtained as a result of information gleaned in the course
of illegal or improper practices. An example of unlawful action
would be the breaking into a house without first obtaining a search
warrant, not in circumstances of urgency.X®® If, as a result, stolen
property were found in the house should the fact that such property
was found be admissible in evidence against the owner or occupier of
such property? 1If the answer is, as at present, yes, it is admissible
subject to the power of the judge to exclude it, we believe that the
sanction against unlawful entry is thereby weakened. If the answer
is no, it is inadmissible in any circumstances, some would argue that
the evil of inhibiting proof of an offence is greater than the evil of
permitting a breach of the rules relating to search and seizure. We
do not agree with the latter argument. We believe that the police
should be meticulous in their observance of the rules whicl protect
the rights of private citizens. If it is known that evidence obtained
as a result of an illegal search is inadmissible against the person
whose property is searched, then the temptation to break the law
relating to search and seizure will be minimal. A similar situation
will prevail in relation to the breach of any other law. We believe
that the position should be the same whether the evidence dis-
covered relates to a suspected offence concerning which the police
were inquiring, or some different offence by the person whose
rights are infringed, and whether the evidence is obtained directly
as the result of the illegal or improper act or is secured by means of
information gained in consequence of such act. The police should
not be entitled either to infringe the rules laid down for observance
by them or to enter upon fishing expeditions which improperly
impinge upon the rights of citizens. Nor should ¢vidence obtained
by means which are illegal or improper be available to impeach
the credibility of the person against whom the evidence was so

THE RIGHT TO SILENCE AND ILLEGALLY OBTAINED EVIDENCE

example, to cross-examination about such evidence then the effect
of the exclusion might be nullified. But what should be the posi-
tion if, in the course of an action which is unlawful in relation to
any person the police discover evidence of an offence committed
by another? An unlawful entry into one person’s premises may
disclose that a stranger to the premises has committed an offence.
The committec recommends that the evidence should be admissible
against the stranger. The unlawful action of the police was not in
derogation of his rights and he should not be protected against the
disclosure of the evidence obtained in consequence of the illegal act.

321 Urgent Action. We have recommended that where
a search or seizure is made without warrant by a police officer
acting upon a reasonable belief as to the urgent need to protect
a person or persons ot to preserve property, such police officer
should be granted legislative immunity against prosecution or
civil action.1®® We have also recommended that where there
may be danger to person, community health or property, con-
sideration be given to providing legislative immunity to any
person entering, searching or seizing any property pursuant to
the provisions of any statute without first obtaining a war-
rant13¢  Such search and seizure should not be regarded as
illegal and any evidence obtained as a rtesult should be
admissible.

3.22 Accidental Breach. We have considered whether the
court should have a discretion to accept evidence obtained as
the result of an illegality which consists of the accidental breach
of a statute or regulation. We have concluded that such evi-
dence should be inadmissible, subject to the rules above-
mentioned.13®  An accidental breach may betoken an inade-
quate system of instruction or supervision of the person
responsible for the breach, and its repetition should be deterred.

3.2.3 Evidence Obtained Illegally by Persons other th:n
Police Officers. We have considered suggestions that evidence

obtained illegally by persons other than police officers should .

be more readily admissible than that so obtained by police

ko

133 Chapter 5, para. 3.7(d).

obtained or for any other purpose. If he could be subject, for
134 Chapter 5, para. 4.1(b).

132 Chapter 5, para. 3.5. 135 Chapter 7, para 3.2.

112 ’ 113




THE RIGHT TO SILENCE AND ILLEGALLY OBTAINED EVIDENCE

officers. The basis for this suggestion seems to be that a
higher standard of behaviour is to be called for from police

officers than from ordinary citizens. Exemplary behaviour in

a police force is to be encouraged. This does not mean that
other persons should be encouraged to adopt a lower standard
of behaviour. We do not favour any distinction in this matter
between evidence obtained by the police or by other persons,

3.3 Recommendations  with respect to Illegally Obtained
Evidence.

(@) We recommend that the legislature should declare what
methods of obtaining evidence are illegal or improper,
and the question whether evidence has been illegally or
improperly obtained should be a question for deter-
mination by the court as though °* were a matter of law.

() We recoinmend that evidence illegally or improperly
obtained should, subject to the qualification mentioned in
(d), be inadmissible for all purposes, and should not be
available to impeach credit.

(¢) We recommend that evidence obtained as a result of urgent
entry by police or others™® should be admissible.

(d) We recommend that where the illegality or impropriety is
not directed against and does not relate to the person
against whom the evidence is tendered the evidence
should be admissible.

(e) We recommend that there should be no distinction, as
regards evidence illegally or improperly obtained, between
evidence obtained by police officers and that obtained by
other persons.

136 Chapter 5, paras. 3.5 and 4.
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CHAPTER 8
POWERS OF ARREST

1 The Meaning of Arrest. In this report we have recommended
that the police be given power to detain persons for questioning. We
have further recommended that such detention shall not amount to an
arrest.!37 In speaking of arrest therefore we exclude permitted deten-
tion by a police officer for the purpose of questioning. Subject to this
when we speak of arrest we mean the seizure or touching of a person’s
body with a view to his detention, or the use of words calculated to
bring to the notice of the person that he is being arrested, in consequence
of which he submits to compulsion.*®® The question whether a person
has been arrested usually arises in an action for false imprisonment,
but sometimes where the prosecution is required to prove a valid arrest
in order to establish that tests made subsequent to an arrest were
lawfully taken.1%?

2 The Powers of Arrest at Common Law. The common law
powers of arrest without a warrant may be exercised by a police officer
or by a private citizen. Whete treason or felony has been committed
anyone may, without warrant, arrest a person whom he has reasonable
cause to suspect of having committed the crime. A police constable may
lawfully arrest a pesson whom he reasonably suspects of having com-
mitted a felony, aad is not obliged, in order to justify the arrest, to
establish that a felony has actually been committed. But a private
person acts at his peril if he arrests a person where a felony has not
in fact been committed, even though he has reasonable cause to suspect
that persor. of having committed a felony.*® Anyone may arrest a
person who is attempting to commit a felony, but once the attempt has
ceased there is no power at common law to arrest™! The power to

137 Chapter 6, para. 2.3,

133 Cf. Alderson v. Booth [1969] 2 Q.B. 216, 220-1.

180 Cf, Wheatley v. Lodge [1971] 1 All ER. 173. In that case it was held
that the arrest was valid although the accused person who was deaf and unable
to lip-read did not hear what was said to him because the constable had done
all that a reasonable person would have done in the circumstances,

140 Cf, Walters v. W. H. Smith and Son Limited [1914] 1 K.B. 595§, 602.

Q_Eﬂ é:sf. Allen v. The London and South Western Railway Co. [1870-711 L.R. 6
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arrest a person attempting to commit an offence does not extend to a
person attempting to commit a misdemeanour*? A person who
observes the commission of a breach of the peace may arrest an offender
and may detain him after the breach of the peace has ceased if he has
a reasonable apprehension of its continuance.X*?

2.1 Duty to Assist a Police Officer. A police officer may call
upon a private citizen for assistance in arresting an offender who
is committing a breach of the peace, and if the person thus called
upon fails, without lawful excuse, to give such assistance he is guilty
of a common law misdemeanour.*# The committee believes that
when a private citizen rcasonably assists a police officer in the
execution of his duty, whether he is called upon by the police officer
so to assist or not, and suffers injury or is killed in consequence of
rendering such assistance, there should be a statutory provision for
compensation for the injured person or for the dependants of the
deceased person. Such compensation should be assessed as if the
claim were for damages for assault or under Part II of the Wrongs
Act, 1936-1972, as the case may be. The amount payable might
be recoverable in the same manner as compensation ordered to be
paid under the Criminal Injuries Compensation Act, 1969-1972, the
provisions of which could, at the present time, be invoked to obtain
some compensation for a person injured when 'assisting the police
in the apprehension of a wrongdoer where the injury was suffered
as a result of the commission of an offence by such wrongdoer. Tn
our first report we rccommended that the scope of that Act be
extended to encompass a comprehensive scheme of compensation
for loss or injury caused by crime and that consideration be given
to paying to the victim full compensation out of general revenue
and subrogating the Treasurer for the victim in any claim against
the wrongdoer.1t® We now recommend that our proposals for
compensating a person injured, or the dependants of a person
killed, in assisting the policeman in the execution of his duty should
be considered with those recommendations, and that the suggestion
which we mads that payment of compensation should be made out

142 Mathews v, Biddulph (1841) 3 Man.&G. 390; 133 E.R. 1195,
143 Timothy v, Simson (1835) 1 CM.&R. 757; 149 E.R, 1285,
144 R, v. Brown (1841) Car.&M. 314; 174 E.R. 522,

143 Chapter 4, para, 12,
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of general revenue and that there should be subrogation of the
Treasurer for the victim in a claim against the wrongdoer should
extend to compensation paid to a person injured or the dependants
of a person killed in the above mentioned circumstances.

22 Recommendations with respect to Compensation for
Injuries or Death Resulting from Assisting Police.

(a) We recommend that persons assisting police officers in the
execution of their duty receive compensation for injuries
suffered by them and that the dependants of persons who
have died as a result of lending such assistance be com-
pensated.

(b) We recommend that the amount of such compensation be
assessed by a court as though it were damages for a civil
wrong payable by the wrongdoer.

(¢) We recommend that consideration be given (o paying such
compensation out of the general revenue of the State and
subrogating to the Treasurer all rights which the person
compensated would have had against the wrongdoer.

(d) We recommend that the question of compensating persons
who have assisted the police or their dependants be con-
sidered as part of a review of the scope of the Criminal
Injuries Compensation Act, 1969-1972,

3 The Statutory Power of Arrest With or Without Warrant. The
common law powers of arrest have been extended by statute. Unless in
the circumstances there is power to arrest without warrant then the per-
son who makes the arrest has a defence to an action for wrongful arrest
only it he has a warrant authorizing the arrest. A warrant for appre-
hension of a person must be issued by a justice of the peace or by a
court, must state the offence with which the person is charged together
with sufficient particulars to give reasonable information as to the nature
of the charge. must name or otherwise describe the person to be appre-
hended and must order the person to whom it is directed to bring the
person apprehended before a justice of the peace 1o answer the charge.
A warrant may be directed especially to any constable or other person
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by name, or generally to all constables and peace officers of the S!at‘e. ' i committed or being about to commit any offence. The power to
It may be exccuted by apprehending the person named or described 1 arrest without warrant was given to the police in South Australia
therein at any place within the State.M¢ " by s. 9 of the Ordinance 19 of 1844, That power was re-enacted
‘ in s. 4 the Police Act, 1 and i ded th 2r to arrest
3.1 The Power of Arrest by Persons other than Police Officers. in s. 43 of the Police Act, 1863 and include ¢ power fo

without warrant persons whom the police officer had just cause to
suspect of having committed or being about to commit any fclony,
misdemeanour or offence or of having any evil designs. In that
Act and in the various Acts which superseded it, up to and includ-
ing the Police Act, 1936, the police were also given power to arrest
without warrant certain specified types of persons including persons
who were in some way or another provoking or likely to provoke
a breach of the peace; but the power to arrest a person suspected
of having committed or being about to commit any felony,
misdemeanour or offence was constant, and remains in s, 75 of the
present Statute. The provision appears to have becn copied from
English legislation which provided for the appointment and regu-
ated the powers of constables to presecrve peace on canals and
rivers.1o0

The common Jaw rights of arrest by members of the public have |
been extended by the Police Offences Act, 1953-1973 to include a |
power in the owner of any property who finds any person com-
mitting any offence on or with respect to that property to appre-
hend him and hand him over to a member of the Police Force,
Such power may be exercised by the servant of the owner or any
person authorised by him. In the case of an offence on or with
respect to land, buildings or other premises, the power of appre-
hension extends to any occupier or person resident on or in such
land, building or premises.**” A person to whom any property is
offered to be sold, pawned or delivered may apprehend the person
making such offer if he has recasonable cause to suspect that that
person has commiited any offence with regard to the property 18
Power is given to any person to arrest without warrant by the

Criminal Law Consolidation Act, 1935-1972 in respect of persons 321 Where [Ideatity is Unknown. Scction 75 further
found committing any offence punishable by virtue of the Act; enables a police constable to require any person found com-
persons found in possession of property on or in respect of which mitting or whom he has reasonable cause to suspect of having
there is reasonable cause to believe that a felony or misdemeanour committed any offence to state his full name and address. The
has been committed where the person arrcsted is reasonably refusal to give a name and address or the giving of a false
belicved to have been a principal in the offence or a receiver of the name or address is an offence.!%t The power to arrest, how-
property; and persons lying or loitering at night and suspected with ever, is not dependent upon failure to give a name or address
good cause of having committed or being about to commit any or the giving of a false namc or address. TIn this the section is
felony.1? The committece has no recommendations to make con- to be contrasted with legislation giving a power of arrest with-
cerning such provisions in the Police Offences Act, 1953-1973 or out warrant in a case where there is a refusal or failure to give
the Criminal Law Consolidation Act, 1935-1972, a correct name or address and the person is suspected of com-

mitting an offence. Tn commenting upon a statutory provision

3.2 Power of Police Officers to Arrest Without Warraat. By of the last mentioned type Scott L.J. said:—

section 75 of the Police Offences Act, 1953-1973 any member of

. . . ‘@ - . . T ! .
the Police Force may without warrant apprehend any person whom In giving this power of arrest P arliament  obviously
he finds committing or has reasonable cause to suspect of having contemplated that it was only to be used if it was neces-

116 Justices Act, 1921-1972 (S.A.), ss. 14, 20, 22a,
147 Police Offences Act, 1953-1973 (S.A)), s, 76, : - o it i v
148 Police Offences Act, 1953-1973 (S.A.), s. 77. 160 The Canals (Offences) Act, 1840 (Eng.), s. 10,
149 Criminal Law Consolidation Act, 1935-1972 (S.A)), ss. 271 and 272, 181 Police Offences Act, 1953-1973 (S.A.), 5. 75(2) and (3).
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could proceed by summons, which is the i)ropcr course to
take in the case of misdemeanours or summary offences
unless, where there is power to arrest, there is reason to
belicve a sumnions would not be effectual.” 152

Under such legislation the power to arrest should uot be
exercised upon mer: failure to give a correct name and address
if the person is well known to the interrogator and there is no
reasonable basis for a belief that a disputc as to identity will
ensue if he is proceeded against by summons, 198

3.2.2 Crimes Act, 1914-1973 (Aus.). The power to arrest
without warrant contained in the Crimes Act, 1914-1973 (Aus.)
is limited to a power to arrest where the arresting constable
has reasonable ground to believe not only that the person has
committed an offence but alsg that proceedings against the
person by summons would not be effective.1v!

323 Use of Discretion. The South Australian Police
Force recognizes that the wide powers of arrest given by s, 75
of the Police Offences Act, 1953-1973 should be used with
discretion.  General Order 512 says that where the offence is
trifling or minor and the name of the offender can be obtained,
the power of arrest should not ordinarily be exercised but the
matter should be reported with a view to proceedings by sum-
mons. Tt lays down, as factors which may influence a member
of the Force in deciding to asrest rather than to proceed by
summons, the following:—

(@) The necessity to stop the continuation or recurrence ol
the offence,

(b) The desirability of gaining the offender’s fingerprints
or photograph,

(¢) Where medical examination will afford cvidence as to
the commission of an offence,

3 o R—
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(d) Where 2 member, upon reasonable grounds, considers
an offender could not be dealt with other than by
arrest.

We shall speak later of the practice of fingerprinting and photo-
graphing suspccts.*®  Section 81 (2) and (3) of the Police
Offences Act, 1953-1973 reguiates the examination of the per-
son of anyone in lawful custody by a medical practitioner for
the purpose of obtaining evidence of the commission of an
offence. The criteria for arrest, as opposed to proceeding by
summons, sct out in the General Order appear to the com-
mittee to be reasonable, providerl that such criteria relate to the
offence for which the person has been arrested. It would be a
matter for concern however if a person were to be arrested
upon a charge such as that of walking along a carriageway of
a road upon which there is a footpath,'3 merely because it
was thought desirable that the fingerprints or the photograph
of that person should be obtained. It scems to the committee
that there should be some testraint upon the power to arrest {or
minor offences. At present a person who has committed an
offence such as the one last mentioned would have no redress
if he were arrested and brought before the court,  Tf this were
done the police might be subject to sharp criticism from the
court, but this would not give the person arresied any cause
of action. We belicve that the power to arrest upon charges
which may be disposed of summarily should be exercised only
in special circumstances. In relation to such charges we favour
a provision, such as that contained in section 8A of the
Crimes Act, 1914-1973 (Aus.), limiting the power to arrest
without warrant, but we think that the word “effective” in
that section is not sufliciently explicit as to the conditions
under which the power to arrest without warrant may be
exercised. The committee recommends that the power to
arrest for an offence which may be disposed of summarily
should be limited to cases where the name or address of the

N — - person to be charged are unknown to the police officer, or he
152 Dumbell vo Roherts [1944] 1 Al B,R, 326, 332, e i i . e ~ e
168 Cf, Hazell v. Parramatta C.C, [1968] 1 N.S.W.R, 165, 175-6. 133 Chapter 9, para, 2.1,

184 Crimes Act, 1914-1972 (Aus.), s. BA. . 156 Road Traffic Act, 1961-1974 (S.A.), s. 88( 1) (a).
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has reasonable grounds to suspect that thé person to be
charged will continue or repeat the offence, or that he will not
attend court in answer to a summons, or has reasonable
grounds to believe that the arrest of the person may facilitate
the obtaining of evidence relating to the charge.

33 Recommendations with respect to the Statutory Power to
Arrest Without Warrant,

(@) We make no recommmendations concerning the powers of
arrest contained in ss. 76 and 17 of the Police Offences
Aet, 1953-1973 or ss. 271 and 272 of the Criminal Law
Consolidation Act, 1935-1972.

(b) We recommend that the power to arrest without warrant
upon charges which may be heard and disposed of in a
court of sununary jurisdiction should be exercisable only
if the person arresting believes on reasonuble grounds
that the offence is likely to be continued or repeated if an
arrest is not made, or that the person wrrested is not likely
{0 attend at court in answer to a summons, or ‘hat the
arrest may facilitate the cotaining of evidence to establish
the guilt of the person in relation to the offence with
which he is to be charged.

4 Use of Force. Reasonable force may be used by any person
lawfully arresting another. A constable who has a warrant to arvest a
person may, if he is refused admission to premises after demanding to
be admitted, break open doors for this purpose. A police constable
may also break open doors, after entry has been refused to him, if it is
necessary to keep the pcace. The General Orders relating to the break-
ing into premises contain the warning that the breaking of outer doors
is so dangerous that it should be resorted to only in extreme cases.

4.1 Handcuffs. Handcuffs are among the equipment to be
issued according to the discretion of the Commissioner of Police. 157
Tbe General Orders relating to the handcuffing of prisoners
prescribe precautions to be exercised in deciding to use handcuffs

157 Reg. 35 made under the Police Regulation Acé, 1952-1973 (S.A)).
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where other measures of security are inadequate. Members per-
forming escort duty are required to endeavour to ascertain in
advance the likelihood of the necessity for the use of this particular
form of restraint.*™ There is a specific injunction against striking
offenders with handcufts,130

4.2 Batons. Members of the Police Force on duly and in
uniform are required to carry batons except when orders to the
contrary are given by the Divisional Officer. They are warned that
the use of batons should be resorted to only in extreme cases. that
no person is to be struck on the head with a baton, and that the use
of the baton to strike any person must be reported to an officer on
the first opportunity.*60

4.3 Firearms. The South Australian Police appear to act with
restraint in the use of firearms. The committec has had no com-
plaint of the misuse of firearms. Nevertheless we have examined
the General Orders and the practice within the South Australian
Police Force in relation to firearms. The purposes for which fire-
arms are issued to the police are said to be as follows:—

(a) The effectual protection of life and property, and the
enforcement of law and order in certain circumstances;

(b) To place them on an equal footing with criminals who are
likely to resort to the use of firearms; and,

(¢) To prevent the escape of a felon who is fleeing from justice
and who cannot be otherwise arrested. 0t

We shall discuss whether the use of firearms is justified in all the
circumstances in which. they may thcoretically be used by the police
in South Australia, Tn so far as their use is justified by the neces-
sity to render harmless or to apprehend a person, it has been sug-
gested to us that their use in the future may be limited by the
technological development of non-lethal stopping devices such as
tranquillizing darts, rubber bullets and paralysing gas. In so far as
such devices may cause temporary and no permanent disablement

158 General Order 846,
159 General Order 641,
180 General Order 641,
181 General Order 645,
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their value is apparent. In any event it is argued-that they are not
lethal and are to be preferred to the use of firearms which is likely
to result in loss of life. The committee can make no recom-
mendation concerning the use of such articles or experiments with
them as it has insufficient information on the subject.

4.3.1 Police Directions. The use of fircarms is justified
under General Orders in three instances. The first is in
defence of another against whose personal property serious
felony is threatened or has taken place. The police are warned
that this does not extend to felonies without force or to
misdemeanours of any kind. The second is in self defence.
To justify the use of a fircarm in these circumstances the
threatened danger must be real and impending and not doubt-
ful or remote. The third is where a serious or atrocious crime
amounting to felony has been committed, the felon is running
away to avoid arrest, and there are no other means of prevent-
ing his escape.

4.3.2 Suggested Limitation Upon the Use of Firearms.
The committee finds no basis upon which to support any argu-
ment denying the right to use firearms to protect a person’s
own life or the lives of others when they are in immediate
danger. That right should extend to a situation where the
person firing the shot has a reasonable apprehension that the
person at whom he aims is likely, unless he is immobilized, to
ause serious injury to some person. But to authorize the use
of firearms to protect property or to effect the arrest of a felon
is another matter. We believe that it should not be lawiul for
a houscholder to shoot an intruder who is posing no threat to
the safety of a member of the household or anyone else. The
right of a prison officer to fire upon an escaping prisoner
should depend upon the danger which that prisoner, if at
liberty, may constitute either to the community at large or to a
particular perser or persons. In the case of an escaping
prisoner who has no record of violent acts either within or
outside prison and who is not known to have made threats of
violence towards anyone, it would not be reasonable to assume

%
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that the protection of the community requires that he be pre-
vented from escaping at all costs, even that of killing him.
Where the escaping prisoner has made threats, while in prison,
that he will kill a particular person it he is ever free to do so,
or where he has been convicted of crimes involving violent
behaviour which has caused serious injury, the prison oflicer
may have a reasonable apprehension that, if that particular
prisoner escapes, he is likely to kill or cause serious injury to
some other person or persons; in that case the committee
believes that shooting to prevent the cscape should be
justifiable. The mere fact that a prisoner, who is not reason-
ably regarded as dangerous, will escape unless fired upon
should not make the shooting of him justifiable. Nor should
a police officer be entitled to fire upon a felon who is running
away to avoid arrest, unless the shot is fired in defence of a
person Or persons.

4.3.3 The Firing of a Warning Shot. General Order 645
requires a member of the Police Force to fire a warning shot
whenever practicable before actually firing on a felori. It has
been argued that this is a dangerous practice, that warning
shots are likely to kill or injure innocent bystanders. and also
likely to confuse and attract the fire of other police. The
committee recommends that the Police Force gives con-
sideration to rescinding this particular® instruction and to
requiring that firearms shall not be used at any time as a threat
but only when the use is actually necessary. If our recom-
mendation as to the circumstances in which firearms may
properly be used is adopted, there will be few occasions in
which a warning shot will be seen as having any usefulness.

4.34 The Issue of Firearms to Police Officers. In South
Australia a detective is issued with his own firearm when he
is admitted to the Criminal Investigation Branch. Firearms are
issued to uniformed police only as they aré needed for each
period of duty; in practice we are informed that orly night
patrols and motor cycle police are issued with weapons. The
uniformed policeman on duty in the daytime is usually
unarmed and there is no public display of arms on the part of
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the police. We commend this practice which is to be dis-
tinguished from that in some States where all police are issued
with. their own weapons. We are informed that firearms
practice is artanged periodically for all serving policemen. We
believe that the right to carry arms should be limited not only
to those who show sufficient competence in the use of firearms
but also to those whose health and vision are such as to render
the use of firearms by them unlikely to be faulty, This is ¢
matter of internal arrangement within the Police Force,

4.4 Recommendations with respect to the Use ol Force,

(a) We make no recommendations with regard to the use of
handeufs or batons.

(h) We recommend that the use of firearms be permitted only
where it is reasonably necessary (o protect life, or there is
a reasonable apprehension of serious injury to a persoul.

() We recommend that consideration be given to the rescission
of the instruction to police to fire a warning shot.

5 Duty to Inform the Person Arrested of the Reason for the Arrest.
A duty lics upon u police officer or a private citizen who arrests another
to inform that other of the rcason for his arrest. If the arrest is by
warrant then the warrant itself must contain information concerning
the nature of the charge.®® Tf the arrest is without warrant then the
person arrested shoald be informed of the true ground of the arrest.
If, however, the circumstances are such that the person arrested must
know the general nature of the alleged offence then that is sufficient,
If a houschaolder arrests an intruder whom he finds escaping through a
window and carrying the houscholder’s jewellery then it is idle to
suggest that the person arrested need be informed of the reason for his
arrest. The information need not be given in technical language; the
precise charge to be laid may not be known at the time of the arrest.
The person arrested cannot be heard to complain that he has not been
informed of the reason for his arrest if he makes it impossible so to
inform him cither by attacking his arrestor or by runnmg away.103
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182 Justices Act, ‘)"l 1972 (S.A.), s. 22a.

W3 Christie v, Leachinsky (19471 A.C. 573; (wlbe/g v. Miller [1961] L All E.R,
294 ,'\I<I(1<‘/rlan v. Mesics (1966) 40 AL TR, 204.
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6  Taking into Custody Persons Arrested. If a person is arrested
upon warrant he must forthwith be taken into custody unless the
justice issuing the warrant has ordered that he may be released upon
bail. If that order has been made then he must be released upon bail
being taken®t A private citizen exercising a power of arrest must, as
soon as practicable, hand over the person arrested into the custody of
a member of the Police Force.*03  Any person apprchended without a
warrant must be delivered into the custody of the member of the Potlice
Force who is in charge of the nearest police station?%® The duty of the
police officer into whose custody the person arrested is handed is out-
linedd in General Order 954. It the Officer in Charge of the station is
of the opinion that there is not sufficient evidence to make out a prima
facic charge against the alleged offender he should not receive him into
custody but should refer the facts to the Divisional Ofticer, We have
no recommendations to make concerning the present method of receiv-
ing arrested persons into custody.

6.1 Search. At comunon law the right to search a person
arrested was based upon the principle that an arrested person could
be searched either for reasons of safety or so that evidence of crime
might not be destroyed or lost" Section 81 (1) of the Police
Offences Act, 1953-1973 gives a power to any member of the
Police Force to scarch the person of any onc in lawful custody
upon a charge of committing any offence. to take from him any-
thing found upon his person, and to use such force as is reasonably
nceessary for those purposes. The committee has received com-
plaints of the removal from the person arrested of articles of per-
sonal property which arve not likely to be dangerous to the person
arrested or any one else, and which are in no way connected with
the offence for which he has been arrested.  The committee belicves
that the police should have the power to search a person in jawful
custody, and to remove from him anything which may be used to
harm that person or any other person, and anything which is or may
be material as cvidence of the offence with which the accused pei-
son has bccn chargcd. There m'\y also be good reason to remove

1 Justnccs Act 1921 197'7 (S.A, ), S. "1

185 Cf, Police Offences Act, 1953-1973 (S.A)), ss, 76, 77,

188 Police Offences Act, 1953-1973 (S.A.), s. 78.

87 Cf, Clarke v, Bailey (1933) 33 S.R. (N.S.W.) 303, 310.
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money from a person taken into custody lest he be tempted to use
the money to bribe another person in custody for some unlawful
purpose. We can see no reason why any other object should be
removed from the person charged without his consent. If he is
carrying valuables on his person he should be asked whether he
wishes these to be deposited for safe custody with the oflicer in
charge of the Police Station, Otherwise they should be left in his
possession,

6.2 Physical Health, 1t is the practice of the police to inquire
from any person arrested upon a charge of driving under the
influence of alcohol or driving with the prescribed concentration of
alcohol in his blood whether that person is suffering from any
physical complaint. The purpose of such inquiry is to ascertain
whether any signs of insobriety may be accounted for as signs of
illness, We have no doubt that if any person arrested appears to
the officer in charge of the Police Station into whose custody he
is given to be suffering from any condition requiring immediate
treatment. steps arc taken to have him examined by the police
medical officer or by some other medical practitioner. This case is
covered by regulation.l®® However there are some conditions
which, if a person does not take regular medication, may lead to
fatal or at least very serious consequences. We recommend that
every person who is received into custody after arrest should be
asked whether he is suffering from any medical condition for which
he requires periodic treatment, a note of the question and answer
should be recorded, and, if it is necessary, medical treatment should
be obtained for that person.

6.3 Recommendations with respect to Persons Taken into
Custody.

(a) We make no recommendations concerning the present
method of taking persons into custody.
() We recommend that the only objects which should be

removed from a person taken into custody should be
articles which may be used to harm that person or any

i e o o
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other person, articles which inay be material as evidence
of the offence with which the accused person has been
charged, and money.

(¢) We recommend that a person taken into custody should be
permitted, if he so desires, to have any articles in his
possession deposited for safe custody with the Officer in
Charge of the Police Station.

(d) We recommend that a person taken into custody be asked if
he is suffering from an illness requiring medication; that
if he claims to have such an illness he be either permitted
to take such medication or a doctor bhe called to examine
him and to prescribe medication if he thinks fil.

7 Ofiences Committed Outside South Anstralia. Section 75 of the
Police Offences Act, 1953-1973 does not apply and does not purport to
apply to offences committed outside the State of South Australia % Tt
it is intended to arrest any person who is within the State of South
Australia for a crime alleged to have been committed outside the State
and in another State the arrest must be made under the Service and
Exccution of Process Act, 1901-1968 (Aus.). If the offence is alleged
to have taken place in a country outside Australia the arrest must be
made cither under the Extradition (Commonwealth Countries) Act,
1962-1972 (Aus.) or Extradition (Foreign States) Act, 1966-1972
(Aus.). The committee has considered the Crimes (Powers of Arrest)
Act, 1972 of the State of Victoria under which a member of the Police
Force may, without warrant, apprehend any person who he believes on
reasonable grounds has committed an offence outside the State of Vic-
toria which, if committed in Victoria, would be an indictable offence
against the law of Victoria.*?® This is a significant exiension of the
powers of arrest without warrant. The committee has received a sub-
mission that police officers in South Australia be empowered to arrest a
person reasonably suspected of having committed an indictable offence
in another State and to hold that person in custody for siich reasonable
time as may be necessary to ascertain whether extradition is sought. We
believe that it would be reasonable to permit the arrest of a person
reasonably suspected of having committed in another State or Territory

160 Cf. Brown v. Lizars (1905) 2 CL.R. 837,
170 Crimes (Powers of Arrest) Act, 1972 (Vic)), s. 459.
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of Australia an offence which, if committed in South Australia, would
be an indictable offence against the law of South Australia, but that
such person should be brought before the court within the time limited
by s. 78 of the Police Offences Act, 1953-1973. The court should. be
cmpowered Lo remand him cither on bail or in custody for a sufficient
time to cnable extradition proceedings to be brought against him in
relation to the alleged offence.

7.1 Arrest Followed by Release Without Action.  We refer to
s. 458 (3) of the Crimes (Powers of Arrest) Act, 1972 (Vie))
under which it is provided that a person found committing an
offence may be apprehended where the person apprehending
believes on reasonable grounds that such apprehension is necessary
cither to ensure the appearance of the offender before a court of
competent jurisdiction or to preserve public order, or to prevent
the continuation or repetition of the offence, or the commission of
a further offence, or for the safety or welfare of members of the
public or of the offender. The section provides further that the
person apprehended without warrant is to be held only so long as
any reason for his apprehension continues, and that where, before
the person is charged with any offence, it appears to the person
arresting that the reason no longer continues, the person so arrested
shall be releused from custody whether or not a summons has been
issued against him with reference to the offence alleged, We have
been inforined that this provision enables the police to arrest any
demonstrator or other person committing an offence, remove him
from the scene of the offence and then later release him without
taking any further action. We have been informed further that in
the United States of America in a large percentage of cases a person
arrested is released without being brought before the court, and is
released cither unconditionally or conditionally upon attending
some other agency such as an Alcoholics Treatment Centre.  Whilc
many persons arrested would doubtless prefer, even if they were
innocent of any offence, to be released prior to the time when it
was nedessary to bring them before a court, we believe that there
would be considerable danger in allowing to the police and even
more danger in allowing to private citizens a choice, after detaining
in’custody a person who has been found committing an offence, of
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deciding whether to release that person or to bring him before a
court. We can see an advantage however in enabling the police to
bring before a special magistrate a person who has been detained
and taken into custody at any time after he has been taken into
custody, and to seck the leave of the magistrate to discharge that
person without preferring any formal charge against him. 1f the
person so arrested and taken into custody consents, and the
magistrate is willing to permit it, he should be discharged. It this
were done then he should not be designated in any police records
as a person charged with committing an offence.

7.2 Recommendations with respect to Offences Committed
Outside South Australia.

(a) We recommend that a police officer should be empowered to
arrest without warrant any person reasonably suspected of
having commiitted in another State or Territory of Aus-
tralia an offence which, if commitied in South Australia,
would be an indictable offence against the law of South
Australia,

(b)Y We reconmmend that such person should be brought before
the court within the time limited by s, 78 of the Police
Offences Act, 1953-1973 and that the court be empowered
to remand him either on bail or in custody for sufficient
time to enable extradition proceedings to be brought
against him in relation to the alleged’ offence.

(¢) We recommend that any person taken into custody may,
with his consent, be taken before a special magistrate for
the purpose of being discharged without the preferment
of any formal charge.

(d) We recommend that if a person is so discharged he should
not be designated in any police records relating fo the
matter as a person charged with commitiing an offence.
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CHAPTER 9

PHYSICAL EXAMINATION OF ACCUSED PERSONS, THE USE
OF LISTENING DEVICES AND POLICE BAIL

1 Introduction. In this chapter we discuss the invasion of the
privacy of an accused person by fingerprinting, photographing and
otherwise identifying his physical characteristics, by an inspection of
him so that he will be known to members of the Police Force seeking
to deteet erime, and the monitoring of his conversations by means of
listening devices, “The last mentioned invasion of his privacy may be
undertaken before he is arrested as well as after his arrest, but it has
scemed to us convenient to discuss the questions arising therefrom at
this stage of aur report,  We discuss also police bail which is unlikely
v be granted until after all police examinations of the accused have
been completed,

2 Physical Examination of Accused Persons. 1n particular we are
concerned with the examination of the person by way of fingerprinting
and the recording of the features by photographing, We discuss also
the ingpeetion of the accused person by police oflicers before whom he
is paraded.

2.1 Fingerprinting and Photographing. Unless o person has
been arrested the police bave no right to force him to have his
fingerprints taken against his will.  If the fingerprints have been
tuken by false representation, by trick ot by threats, then they have
been  improperly obtained and  questions arise as to their
admissibility in cvidence.™  There has been considerable judicial
disagreement as to whether the taking of fingerprints without the
consent of the person fingerprinted is a reprehensible practice which
should be strongly discouraged, or whether it is so slight a physical
invasion that it should not be objected to by any rcasonable
citizen, Tt appears that some persons would regard the compulsory
fingerprinting of all citizens as an unwarranted interference, while
others have no objection to this being done. Tt would be useful
to have the fingerprints of all citizens filed in a Central Bureau, Tn

1UCE, Calliv v. Guin [1964] 1 QuB. 495; Adair v. M'Garry [1933] Soortish
Law Times 482,
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the case of sudden death or national disaster or the like such
fingerprints would be invaluable in speedy identification of the
victim or victims. However this would be a very large undertaking,
and doubtless an expensive one. A large proportion of the
population would object to having their fingerprints taken because
they would regard it as an invasion of privacy and would suspect
that the fingerprints once taken might be used for some ulterior
pucrpose. If fingerprints are to be taken on a selective basis then it
is necessary to establish the criteria by which they are to be taken
and the uses to which they may lawfully be put. Fingerprints and
photographs have two separate uses in police investigations, The
first is where a particular crime is being investigated. In that case
the police should be enabled to take the fingerprints and photo-
graphs of all persons who may possibly be connected with the
matter under investigation, The second is as forming part of a
record of persons whose previous conduct makes them likely
suspects when a crime is being investigated.  That record should
not contain the fingerprints or photographs of persons who have
been charged with, but not convicted of an offence. Tt may
properly contain the fingerprints and photographs of all persons
who have been convicted of offences.

2.1.1 Present Legislation.  Section 81 (4) of the Police
Offences Act, 1953-1973 enables any member of the Police
Force in charge of a Police Station or of or above the rank of
sergeant to take the photograph and fingerprints of a person in
lawful custody upon a charge of committing any offence,

2.1.2  Statutory Provisions in Other Places. In New South
Wales, Queensland and Tasmania there are statutory pro-
visions for the taking of fingerprints of persons in lawful
custody.'” The New South Wales and Queensland provisions
are similar to those in force in South Australia except that
there is a specific power to take palm prints in addition to
fingerprints.  In Queensland, if the person fingerprinted or
photographed is found not guilty or the charge against him is

172 Crimes  Act, 1900 (N.S.W.), s. 353a(3); Vagranls Gaming and Oth
Offences Act, 1931-1971 (QId.), s, 43; Criminal Code Act, 1924 (Tags.), s, 33(331:
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not proceeded with, any fingerprints or photographs taken must
be destroyed in his presence. In Tasmania the power to take
fingerprints appears to be limited to those cases in which
there are reasonable grounds for believing that an examination
of the person’s body will afford evidence as to the commis-
sion of the crime. In England, unless the fingerprints are
taken by consent, they can be taken only by an order made in
a magistrate’s court on the application of a police officer not
below the rank of Inspector. It is provided that if the person
whose fingerprints have been ftaken in pursuance of an order
is acquitted or is not committed for trial ot if the information
against him is dismissed the fingerprints and records of them
shall be destroyed. ™ The Court of Criminal Appeal in New
South Wales concluded that fingerprint evidence was admissible
at common law provided that the fingerprints were not
oppressively obtained, and that section 353a of the Crimes
Act, 1900 mercly gave statutory recognition to the taking of
fingerprints by force in certain circumstances*™ The court
appears to have proceeded upon the basis that consent to the
taking of fingerprints « uald be assumed unless it was proved
otherwise, 2™

213 The Present Practice. The practice in the past has
been to fingerprint and, in the metropolitan arca, to photo-
graph any adult person who js arrested for a serious offence
and who is not well known to the police, The person con-
cerned is not given any real choice in the matter, although
the commitice believes that it is only in a rare casc that
physical compulsion is used. Sometimes the fingerprinting or
photographing is done as a check on the identity of the arrested
vpcrson, but whether there is any necessity to fingerprint or to
photograph or not in order to identify him, the fingerprints
or photographs or both are taken and go into permanent police
records where they may be referred to on other occasions,
This practice appears to be in part unlawful and has led to a
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suggestion by the Solicitor-General that an amcndment to
s. 81 (4) of the Police Offences Act, 1953-1973 is necessary.
Under the present gection there is a limitation upon the type
of police officer who can order the photographing or the
fingerprinting of a person, and he can give such order only if
he deems it necessary for the identification of that person. The
Solicitor-General has suggested an amendment to s. 81 (4)
of the Police Offences Act, 1953-1973 so that it will read asg
follows:—

“When a person is in lawful custody upon & charge of
committing any offence, any member of the Police Force
may take or cause to be taken his photograph and finger-
prints, and may also take all such particulars as he decms
necessary for his identification, and to those ends may usc
or causc to be used such reasonable force as may be
neeessary,”

We believe that the police should have the power ta photo-
graph and fingerprint any person in custody upon a charge of
committing an offence,. We would recommend that there
should be a further amendment whereby the police may apply
to a special magistrate for an order for leave to take the
fingerprints or photograph of a person not in custody whether
he has been charged with a erime or not; where the finger-
prints or the photograph may assist in solving the crime, We
have in mind that it may assist the police to obtain finger-
prints or a photograph not only of a suspeet detained for
questioning but also of other persons wlio are known to have
been or who may have been at the scene of a crime, While
the police would be likely to receive co-operation from most
of the latter type of person, they should not have to rely upon
co-operation or upon a ruse in order to fingerprint or to photo-
graph a person where one or other process may assist in thejr
woric of detection, The order should contain a provision as to
the destruction of the fingerprints or photographs at an

appropriate time after they have ceased to be of use in the

151 o v Carr 119721 | LR, (N.SIW.) 608, 612 police inquiries. If fingerprints are taken of an accused person

R, v L PN . WYY, ) a . . . (Y '

156 OF. Carr v. The Queen (1973) 47 ALJR. S62. and he is subsequently acquitted, or if the charge against him
- L3
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is not proceeded with, then the fingerprints and photographic
records should be destroyed. The compulsory fingerprinting
for police records should either apply to all citizens, or only
to those who have been convicted of an offence.

214 Recommendations with respect to Fingerprinting and
Photographing,

(a) We recommend that s. 81 (4) of the Police Offences
Act, 1953-1973 be amended to enable the police to
fingerprint and photograph any person in lawful
custody upon a charge of committing any offence.

(b) We reconunend that if the accused is subsequently
acquitted of an offence, or the charge is not proceeded
with then his fingerprints and photographic records be
destroyed. ‘

(¢) We recommend that a special magistrate be authorized
upon application to permit the police to take the
fingerprints or photograph or both of & person
charged with a crime who is not in custody and of a
person not charged with a crime where the finger-
prirts or the photograph may assist in solving the
crime.

(d) We recommend that any order made under (¢) shall
contain provision. for the destruction of the finger-
prints or photographs at such time as they have
ceased (o be of use in the police inquiries.

2.2 Parades of Accased Persons to Aid Identification by Police
Officers, We have already discussed the identification parade the
purpose of which is to allow a witness to attempt to identify the
alleged perpetratur of the crime!™ We now discuss an identi-
fication parade with a different purpose. The identification parade
is also sometimes known as a line-up, and is a procedure which
has been practised by the police in this State for many years and
is a common practice in many Police Forces throughout the world.
A room at police headquarters which is situate within the city

176 Chapter 6, para, 3.2,
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watchhouse has a small raised platform and space for a number
of police officers in the body of the room. The accused person is
taken into that room prior to his attendance in court upon the
morning on which he is tc appear on a charge. The police officers
who are to view the accused person are already seated in the
room. Bright lights are focused on the accused who is required to
stand on the platform, and to whom some questions are directed
probably for the purpose of voice identification. Tt is not the
practice to inform an accused person that he need not take part
in such a parade. The police regard the identification parade as
an important adjunct to crime detection in that it provides mem-
bers of the Criminal Investigation Branch with the opportunity of
becoming famijliar with the appearance and voice of a person
charged with a serious crime. This is one ¢f the situations under
which the rights of persons not convicted of crime are to be
balanced against the right and duty of the Police Force to be fully
equipped to combat crime. In this particular matter the com-
mittee believes that the rights of the individual should be pre-
ferred. We can understand that many persons do regard the pro-
cedure as an indignity and a humiliation which plays no part in
their conviction or acquittal upon the charge. While it may be
easier to commit to memory the cast of feature and other physical
attributes of a person when that person is viewed under bright
lights in an otherwise darkened room, and while it may be con-
venient to get together at the one stated time a number of
detectives who can, in fairly quick succession, view a number of
suspected persons, we believe that this convenience should be
sacrificed to the right of the individual to be treated as innocent
of any crime until proved guilty, If the identification parade is not
held the accused person will probably, from time to time during
committal proceedings or trial, be subjected to the scrutiny of
detectives who will come into court for the purpose of com-
mitting to memory the appearance and the voice of the accused.
But we can see nothing in this which could give rise to any valid
complaint on the part of the accused person. Tt is to the advantage
of accused persons that proceedings against them shall be taken
in open court. One consequence of this is that persons who wish
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to view the accused may there do so. These persons can properly
include detectives who come into court in order to become familiar
with the appearance of the accused person. We therefore recom-
mend the discontinuance of the identification parade for police
officers.

221 Recommendation with respect to Parades of Accused
Persons to Aid Identification by Police Officers.

We recommend that the practice of holding identification
parades to assist in recognition of accused persons by members
of the Police Force be discontinued.

3 The Use of Listening Devices. The use of a listening dcviceﬁ

within Sot..1 Australia to overhear a private conversation, without the
consent of the parties to that conversation, became an offence pursuant
to s. 4 of the Listening Devices Act, 1972 which came into operation
on the 2nd April, 1973. The interception of a telephone conversation
is, of course, a matter for the Australian Parliament and such inter-
ception was made unlawful by the Telephonic Communications (Inter-
ception) Act, 1960-1966 (Aus.). Under that Act interception of tele-
phone conversations is lawful only if authorized by warrant of the
Attorney-General, upon a request from the Director-General of Security,
and upon the Attorney-General being satisfied that the telephone service
is being or is likely to be used by a person engaged in, or reasonably
suspected by the Director-General of Security of being engaged in, or
being likely to engage in activities prejudicial to the security of Aus-
tralia, or for purposes prejudicial to the security of the country, and
that the interception of communications may assist in the obtaining of
intelligence relevant to the security of Australia.l?™  Section 4 of the
Listening Devices Act, 1972 prohibits the intentional use of any listen-
ing devices for the purpose of hearing any private conversation without
the consent of the parties to that conversation. A member of the Police
Force acting in the performance of his duty is excluded from the pro-
hibition.*" There is a prohibition against the publication by a police
officer, otherwise than in the course of his duty, of any information
gained as the result of a listening device, and a similar prohibition

177 Telephonic Communications (Interception) Act, 1960-1966 (Aus.), s. 6.
178 Listening Devices Act, 1972 (S.A.), s. 6(1).
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imposed upon a person who uses a listening device at the direction of
a member of the Police Force. The Commissioner of Police is required
to furnish to the Minister administering the Act a report containing
such particulars as the Minister from time to time requires of each use
of any listening device by a member of the Police Force during the
period to which the report relates, and there is provision for an Annual
Report to Parliament by the Minister. Not only are the police given a
blanket exclusion from the sanctions imposed by the Act, but the Act
also excludes from its operations the use of a listening device in relation
to any private conversation to which any person is a party, in the course
of the duty of that person, in the public interest or for the protection
of his lawful interests.1?®

31 Comparison with New South Wales Legislation. In some
other places where there has been prohibition against the use of
listening devices the powers of the police have been more cir-
cumscribed. We refer, as an illustration, to the Listening Devices
Act, 1969 (N.SW.). Under that Statute a conversation may be
lawfully overheard by a member of the Police Force by means of a
listening device only where the use of the listening device has been
authorized by the Commissioner of Police or an Assistant Com-
missioner of Police or, in cases of urgency, by a police officer of
the rank of Superinténdent. The use of such device may not be
authorized for a period exceeding 21 days. The police officer
authorizing the use of a listening device must prepare and sign a -
certificate as to the authorization, which certificate shall contain
particulars of the offence that has been committed or that he is
satisfied is reasonably likely to be committed, the name of the
member of the Police Force who has requested the authorization,
the period for which the authorization is to operate, the names, if
known, of the persons in respect of whose private conversations
the use of the listening device has been authorized, and the name
of the member of the Police Force, who must be of or above the
rank of Sergeant, who is to have the general supervision of the use
to which the listening device may be put.28 Tt is further provided
that as soon as practicable the Commissioner of Police shall cause

179 Listening Devices Act, 1972 (S.A.), s. 7.
180 Listening Devices Act, 1969 (N.S.W.), s. 8.
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to be destroyed so much of any record of any information obtained
by the use of the listening device under authorization as does not
relate directly or indirectly to the commission of an offence.2st

32 Recommended Legislation. The commitiee shares the
view held by many in the community that the monitoring of private
conversations by means of listening devices is a practice greatly
to be deprecated, and that it should be available to the police only
in circumstances in which there is reason to believe that it will
enable the prevention of the commission of a serious crime or the
detection of a serious criime already committed. We believe that
the discretion to permit the use of a listening device should lie with
the courts, and that, this being a grave intrusion into individual
rights, the order should be made either by a Judge of the Supreme
Court or by a Judge of the Local and District Criminal Court.
‘The order should be made ex parte and in closed Chambers upon
an application supported by evidence either oral or on affidavit,
and the order should specify the names of the persons whose con-
versations are to be overheard, monitored or recorded if those
names are known, the means by which they are to be overheard,
monitored or recorded and the period for which this may be done.
There should be power to order that the application, evidence and
order be scaled up to prohibit inspection by any person, either for
a specified time or until further order.

33 Recommendations with respect to the Use of Listening
Devices.
(a) We recommend that the Police be at liberty to use a listen-
ing device within the meaning of the Listening Devices
Act, 1972 and for the purposes described in that Act only
upon an order of a Judge of the Supreme Court or the
Local and District Criminal Court.

(b) We recommend that the application for such an order be
made in closed Chambers ex parte either on oral evidence
or by affidavit.

18t Listening Devices Act, 1969 (NS.W), s. 11,
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(¢) We recommend that the order specify the names of the per-
sons whose conversations are to be overheard, monitored
or recorded, if such names are known, the means by which
the conversations are to be overheard, monitored or
recorded and the period for which this may be done.

(d) We recominend that the order may contain a direction that
the application, evidence and order be sealed up either
for a stated time or until further order.

4 Police Bail. We have seen that a justice who issues a warrant for
the arrest of a person may include in that warrant a provision that he
is to be admitted o bail after arrest.2¥2 The member of the Police
Force who is in charge of a police station to which a person arrested
without warrant is brought, may grant bail for the appearance of the
accused in court at 10.00 a.m. the following day or, if the following day
is Sunday or a Public Holiday, 10.00 am. on the next succeeding day.
The directions as to police bail include the suggestion that persons
charged with minor offences who nced to be admitted to hospital may
receive bail, that persons charged with drunkenness should be retained
in custody until they regain control of their mental and physical
faculties, but that persons charged with driving while under the influence
of liquor or with having the prescribed concentration of alcohol in the
blood may be bailed if the sergeant is satisfied that such persons will
not drive motor vehicles upon being admitted to bail 283

41  The 1972 Amendment. Tn the report on the September
Moratorium Demonstration the Royal Commissioner said:—

“The present procedure relating to police bail is unsatis-
factory. Most arrested demonstrators will get bail, and if a
decision is made that they are not to get it as soon as the
arrest procedures have been completed, they ought to be told
so forthwith, allowed to. send for their legal advisers, and
acquainted with their right to be brought before a Justice,’18¢

182 Chapter 8, para. 6.
183 General Orders 848, 898,
184 Chapter 10, p. 82,
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Subsequently s. 80 of the Police Offences Act, 1953-1967 was
amended and now reads:—

“(1) Where a person arrested without a warrant is delivered
into the custody of a member of the police force at a police
station who does not, on application, admit the arrested person
to bail, the member of the police force—
(@) shall inform the arrested person that he is entitled to
make an application for bail to a justice; and
(b) shall, if so requested by the arrested person, bring
him as soon as practicable before a justice in order
that an application for bail may be made to, and
dealt with by, that justice.

(2) Subsection (1) of this section does not apply where the
person in custody was arrested upon suspicion of being a

person in respect of whom a warrant of commitment has been

issued.’’189

The amended section may meet the needs of demonstrators, if
demonstrations are held, because such persons are usually well
aware of their legal rights and active to promote them. The com-
mittee believes however that it does not assist the ignorant, ill-
educated person who has no knowledge of his right to apply for
bail. For such a person s. 80 is otiose in that it does not come
into operation until there has been an application for police bail
which has been refused. The committee recommends therefore
that a person arrested without warrant should be immediately
informed that he may apply for bail, and then, if he is not granted
bail, he should be informed that he is entitled to make application
for bail to a justice.

4.2 Application to a Justice. 1f the person arrested requires
it he is to be brought before a justice “‘as soon as practicable”.
The previous requirement was that he should be brought forth-
with before a justice, if there was one present. The amendment
may have been intended to import the notion that a justice should
be procured to hear applications for bail at any time, but if so it

183 Cf. Police Offences Act Amendment Act, 1972 (S.A)), s. 7.
&
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appears to the committee inept for this purpose. We have said
previously in this report that it may be necessary to have a dp{ty
magistrate at other than ordinary court hours at least in the City
of Adelaide. We believe that arrangements should be made to
enable a person to make an application for bail if he wishes at
any hour of the day or night.

4.3 Conditions upon which Police Bail may be Granted. The
condition of the recognizance authorized under s. 78 (2) of the
Police Offences Act, 1953-1973 is simply to attend at court at the
hour of 10 o'clock in the morning. There may be occasions when
the police would be willing to give an accused person bail over-
night if satisfied that he would stay in a particular place or with
a particular person. The committee believes that the police should
be empowered to grant bail subject to conditions relating to over-
night residence and, if it is thought advisable, subject to the
condition that the accused person will not communicate with a
named person, if that person is a witness or if the communication
may impede the prosecution of the offence with which the accused
has been charged.

44 Assistance in Obtaining Police Bail. The officer in charge
of a police station is obliged to render to an accused person all
possible assistance to communicate with friends in his endeavour
to gain bail2%® Tt is essential that the accused be permitted to
communicate with his friends to seek sureties and that he be per-
mitted to use a telephone for this purpose. If there is any doubt
as to the purpose for which the accused intends to use the tele-
phone, the accused should be required to conduct the conversation
in the presence of a police officer.

4.5 Recommendations with respect {o Police Bail.

(a) We recommend that s. 80 of the Police Offences Act,
1953-1973 be amended to require a member of the Police
Force, who takes into custody a person arrested without
warrant, immediately to inform that person that he may

186 Reg. 114 made under the Police Regulation Act, 1952-1973 (S.A).
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apply fc)(' bail, and then, if he is not granted bail, to
inform him that he is entitled to make application for bail
to a justice.

(D) We recommend that a justice of the peace should be made
available at all times to hear an application for bail.

(¢) We recommend that the police should bz entitled fo grant
bail conditionally upon the compliance with terms relating
to overnight residence and to the refraining from com-
munication with named persons.

(d) We recommend that accused persons be at liberty to com-
municate by telephone with other persons to assist them in
obtaining bail but that a member of the Police Force may,
if he deems it necessary (o prevent conununication for

ulterior purposes, be present while the accused makes tele-
phone calls.
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CHAPTER 10
FORENSIC SCIENCE SERVICES

1 History in South Australia. Tn or about 1953 Dr. J. A, Bonnin,
the present Director of the Institute of Medical and Veterinary Science,
who had studied grouping of blood stalns, scientific identification of
hairs and other branches of forensic science in England, and who had
observed the work which was being done at Scotland Yard, began a
course of lectures for police oflicers. Under him they were trained in
some of the work of laboratory technicians, The South Australian
Police Forensic Science Laboratory did not come into existence until
after the Royal Commission of Inquity into the Stuart case, during
which it had become apparent that a police officer in charge of investigat-
ing any crime was left to his own resources in collecting and evaluating
scientific evidence, with some assistance from the Institute of Medical
and Veterinaty Science, the Mines Department and the Department of
Chemistry, After the completion of the Stuart Commission suggestions
were made that there should be established a new Government Depart-
ment of Chemistry which would include a forensic science laboratory.
That suggestion was not approved, but grants werc made to the Police
Force to enable it to obtain the scrvices of government and semi-
government laboratorics for the purposes of forensic scientific inquiry,
At the same time the South Australian Police Force established its own
forensic science laboratory in which the personnel have been given a
course of training lasting over five years, part of it being in-service
training in subjects and procedures relating to ballistics, comparison of
handwriting and typewriting, comparison of tool marks, comparison of
footprints and tyre tracks, and physical matching of separated com-
ponents, Some police officers from the laboratory undertake a three
year certificate course at the South Australian Tnstitule of Techuology
covering the following matters—

Year of course Stubject Scope
Ist Year Forensic Crime scene
Science 1 investigation
Photography I Basic photography
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Year of Course Subject Scope

2nd Year Chemistry I
Photography 1I Advanced
photography
3rd Year Biology T
Forensic Laboratory
Science 1T investigations

Some members of the laboratory have undertaken diploma courses at
the Institute of Technology. There is no member of the laboratory who
has a science degree from any university. The police officers who are
trained as ficld and laboratory technicians arc expected, at the end of
their training, to be competent photographers and microscopists, They
act as scenc of crime officers, and are also considered sufficiently expert
to give opinions on comparison of fibres and the like.

11 Use of Government and Semi-Govermment Departments by
the Police Force. The Police Force frequently refers material to
be used in evidence to various experts outside the Forez, The
Director of Forensic Pathology, who is employed by the Institute of
Medical and Veterinary Science, is a forensic pathologist whose
services are frequently called upon by the police. Blood, hair,
semen and tissue may be examined at the Institute of Medical and
Veterinary Science at the request of the police. The South Aus-
tralian Department of Chemistry has a toxicology seciion in which
chemical analyses and blood alcohol examinations are undertaken
for the Police Force. The staft from this department assist in train-
ing police personnel in the use of the breathalyser and prepare the
control samples for breath analysis. The Australian Mineral
Developnient Laboratory, constituted under the Australian Mineral
Development Laboratories Act, 1959-1963, undertakes analyses on
paint, glass, ceramics, oil and metal, and the committce has been
informed (hat information obtained as a result of the analysis of
paints is now placed in the computer at Amdel, by which name we
shall refer to this laboratory, with a view to obtaining a statistical
determination of the probability of two identical paint samples being
encountered at random, The committee was informed that the cost
of investigations undertaken fo: the Police Force by Amdel was
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substantial, and that for that reason some caution is used by the
Police Force in obtaining the services of Ariel, From time to time
assistance in plant identification, including plant fragments and
seeds, has been obtained from employees at the Botanical Gardens
and the State Herbarium; assistance in scientific questions relating
to wood, timber and sawdust is sought from the Woods anc_l
Forests Department, and in questions relating to cereal crops and
insects from th~ Department of Agriculture. Blood grouping is
undertéien by the Dircctor of Scrology at the Australian Red
Cross Society, and some assistance on odontology is given by the
staff of the Adclaide Dental Hospital. Although, in theory, the
scrvices of the semi-governmental institutions are available to
accused persons as well as to the police, the policc necessarily
are first in the field and arc likely to have the pick of such
services.

2 Overseas and Inter-State Services. There appears to be wide
disparity in the organization of forensic scientific work in different
places, The committee has been given information concerning some
different types of forensic science establishments. For the most part
these are set up primarily to assist police investigation and prosceution
of offences, and, generally speaking, the services which may be
obtained by an accused person from such cstablishments are very
limited, so that the advisers to an accused have to scck evidence on
forensic scicnce matters from experts independently employed, for
cxample at universities. In this regard the position in South Australia
seems to be little different from that cxisting elsewhere.

21 Ergland and Wales. With the exception of the London
Metropolitan Police Forerisic Science Laboratory, all the Forensic
Science Laboratorics are ¢stablished by and under the control of
the Home Office. The Metropolitan Police Laboratory has a
staff of 150 and is pact of and financed with the Police Force,
The Horie Gitica Lahoratories are financed partly through central
funds and partly through the Common Police Service Fund. The
police do not pay for any services undertaken on their behalf by
the Forensic Science Laboratories. Each laboratory has three
sections, a biology section in which examinations ar¢ made of
fibres. semen, and blood, a chemistry section which undertakes
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chemical tests relating to such substances as paint, glass and
liquids, and a toxicology section where poisons are identified and
organs are analysed. The laboratory does not employ a patho-
logist but consults with pathologists occupying hospital positions
or in private practice as and when it is necessary. The coroner
cngages a pathologist to undettake a post-mortem, but the
laboratory may be called upon to give a scieatific opinion as to the
state of the orpans or as lo the foreign muaterial found in tie
body. The laboratory at Nottingham specializes in ballistics and
most of the ballistic work from throughout the country is scmt
to that Jaboratory. The comparison of handwriting has been a
speciality of the laboratory at Cardiff, At Aldermaston there is
1 lnboratory which is specialising in rescarch into forensic science
and which has a large library and a computer in which is stored
reference to the major literature upon fotensic science.  This
information is available to forensic scicntists both within and out-
side the United Kingdom. In the Cardill laboratory which services
an arca containing about two million people there is a staff of
between 45 to 50, of whom the greater number are universily
graduates. In the case of investigation into crime the police have
first call upon the services of the laboratory. Work for the
defence may be undertaken only with the permission of the
Home Office and for a fee. If the solicitor for an aceused person
wishss any cxamination to be made on his behalf then the
Home Office requires that the object to be examined shall be
submitted to the police, and the report to the defence will be made
through the police. In these circumstances it appears to us that
the forensic science laboratories of England and Wales are not,
from a practical point of view, available to the defence. The
comparativeiy large size of those laboratories is to be accounted
for partly by the facts that English legislation requires blood test-
ing for certain offences relating to driving undcr the iufluence of
liquor, and that there is also a considerable aniount of testing for
drug offences. One advantage to police investigation is that. with
the exception of pathology and ballistics, all the scientific testing
is done within the one laboratory, whereby consultation between
experts is facilitated. Although the police act as scene of crime
investigators, they frequently consult the director of the laboratory

&
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or one of his senior officers as to the matetial which should be
collected and submitted for cxamination, Where it is deemed
necessary an officer of the laboratory goes to the scene of the
crime to dircet the collection of materials, The scientists
employed at forensic science lnboratorics are part of the Scientific
Civil Service of the United Kingdom. The committee has been
informed that it is rarc for evidence concerning any maiter of
forensic science which does not consist merely of evidence of the
collection of material to be given in the courts of England and
Wales by any person who does not hold a science degree,

2.2 Other Overseas Laboratories. The committee has perused
reports concerning laboratories in the United States of America
and Canada, some being attached to police forces and some being
government  or  semi-government  institutions.  One  private
laboratory which undertakes consultant work seems to be financed
partly by fees for urine tests of drug addicts,

2.3 The Norman McCallum Police Forensic Science Laboratory
in Victorin. This laboratory has a staff consisting of members of
the Public Service and police officers, The Dircetor and Deputy-
Director are both members of the Public Service and the Assistant
Director, whose status cquals that of tlie Deputy-Dircctor, is a
member of the Police Force. The information supplicd to the
committee showed that the following staft was either actual or
promised at February, 1972—

‘Field investigation .. .. .. 4 police;

I public servant
Serology—biology .. .. .. 3 biochemists,
1 laboratory assistant;
all public servants
Training methods .. .. .. 1 training officer,
1 librarian;
both public servants

Firearms .. ., .. 5 o5 v 3 police,
1 chemist
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Breathalyser squad (in respect
of which the director is
responsible  for  scientific
supervision only) .. .. .. 16 police
Chemistry e e 4 chemists,
1 laboratory assistant;
all public servants
Photography .. .. .. .. .. 9 police,
7 dark room assistants—
public servants

Documents e e e e 3 police,
1 chemist—public servant
Breathalyser maintenance .. 2 police,
2 chemists—both putlic
servants

Of the staff, including the Director, four have highet university
degrees, six others have ordinaty degrees und five have diplomas,

The committee believes that the combination within the one depart-
ment of members of the Public Service and the Police Force may
lead to some Cifficulties. On the other hand the Victorian system
has resulted in the employment of persons with university degrees,
and more persons with diplomas than would otherwise have been
available in the forensic science activities of the Police Force.

2.4 Proposal for a Forensic Division in the State Health
Laberatories in Western Australia.  The committee has been given
an apportunity to peruse a proposal made by a forensic pathologist
employed by the Public Health Department of Western Australia,
He suggests that under the Director of State Health Laboratories
there will k> a forensic section containing divisions of biology,
serology, toxicology and histology. Attached to the forensic section
will be a clinical division, the mortuatry, a research division and a
teaching division.

3 Recommended Scheme for South Australia. The 'Parlia.menlary
Standing Committee on Public Works has recommended the erection
of a new building in Divett Place, Adelaide to cater for the needs of

the Department of Chemistry, the Coroner’s Department and the
*
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Forensic Pathology Section of the Institute of Medical and Veterit .ty
Science. 1t is intended that space and equipment be provided for all
forensic pathology procedures with the exception of biochemical analysis
of blood, fluid and stains, toxicological analysis of organs or tissues and
bacterialogical examination of body tissue or fluids, all of which will
for the most part be carried out in the Institute of Medical and
Veterinary Science or by the Government Analyst. At present the staff
of the Police Forensic Laboratory at Police Headquarters undertake
the following precedures in connection with homicide and other criminal
investigations namely the microscopic examination of clothing, hairs,
tissues and organs and the examination of trace materials. It is
claimed that the police staff is necessarily aud essentially involved in
this work because it is concerned wtih initial collection of scientific
evidence at the scene of crime, searching of the clothing, vehicles and
homes of possible suspects for trace evidence, subsequent sorting and
separation of this material in the laboratory, and follow-up micro-
s2opic matching of possible trace evidence. It has been suggested that
facilities and equipment be provided in the new building for use by a
police forensic science laboratory team, and that where appropriate the
police forensic laboratory personnel! should work in the new building.
It has been suggested further that consideration should be given to
including in the new building a spectograph and an electron scanning
microscope with probe analysis attachment. At present tests with this
type of equipment arc undertaken by the Institute of Medical and

*Veterinary Science. The committee had the opportunity of seeing the

plans for the proposed building and discussing them with Mr, K.

" Hocking a senior architect in the Public Buildings Department. There

is provision for some space for a police laboratory but it would be
difficult, if not impossible, to provide an cxpanded police Taboratary.
Eowever it is possible that other land in the vicinity miight be made
or become available if it were decided to implement any plan for an
increased police forensic science laboratory.

4 Criticisms of the Present System. The committee believes that
members of the Police Forensic Science Laboratlory are dedicated men
who have willingly undertaken additional studies, both within the service
and at the Institute of Technology, to fit themselves for their important
role in the investigation of crime. Unfortunately none has had univer-
sity training, nor have they had direction from trained scientists, except
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on the basis of an ad hoc consultation or where lectures have been
given by scientists as part of the in-service training. Such police
officers have regularly given evidence in the courts and it appears to
the committee that some of them may have been too readily accepted
by the courts as experts on matters in respect of which their expertise
was not sufliciently great to qualify them. Tue danger is that the lack
of expert knowledge may not be uncovered in cross-examination by a
counsel who is not himself an expert in the field, and where the evidence
is being given to a court lacking in expert knowledge in the subject.
While it is and must remain the province of the trial judge to decide
whether a witness has sufficient knowledge of a particular subject to
enable his expert evidence on that subject to be received, it is desirable
that the police should not be in the position of tendering as expert
witnesses on scientific subjects persons who have not had scientific
training at a university level. A further consequence of the failure to
employ trained scientists within the Police Force is that the decision as
to what tests are to be made and by whom is necessarily taken by a
police officer who is not himself a trained scientist. Thus the police in
South Australia are at a disadvantage in comparison with the police in
Victoria or in ‘England or Wales where the decision as to the scientific
tests to be undertaken is made by a person with a degree in science.
We now turn briefly to particular fields in which the work in forensic
science in South Australia is not entirely satisfactory.

4.1 Pathology. Dr. C. H, Manock, the Director of Forensic
Pathology at the Institute of Medical and Veterinary Science in
Adelaide, is usually called to the scene of a crime when the
police regard this as advisable, and subsequently undertakes post-
mortem examinations, For example in the case of The Queen v.
Van Beelen'® he attended av the beach upon which the body of a
deceased girl had been found, viewed the body and gave advice
as to the manner in which the body should be handled. In the
case of The Queen v. Humphrey'$® in which the prisoner was
convicted of murdering his wife by the administration of cyanide,
Dr. Manock gave evidence that he had been called from his home
late at night after the police had inspected the body of the

187 (1972] 4 S.AS.R. 353,
188 Unreported, 15 May 1973, Supreme Court of South Australia,
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deceased, that he had seen the body in situ, had inspected various
household utensils and given directions for some to bé removed
for further examination, had directed that certain photographs
should be taken, and had then accompanied the body to the city
mortuary where he undertook the post-mortem examination. But in
the case of The Queen v. Hissey'® where it would have been
material, in a charge of murder, to establish the time of death, Dr.
Manock was unable to give any estimate of the time of death
because the police officer investigating the case had sent for an
ambulance which took the body straight to the mortuary where it
was refrigerated before any pathologist was called to make an
examination. It appears therefore that proper liaison does not
always occur between the police and the Director of Forensic
Pathology.

4.11 The Post-Mortem Examination. The power to order
& posi-mortem examination appears to be limited to the

. [¢ i e / i € aw it1 .
Coroner.*? The Coroner may direct any medical practitioner

to make a post-mortem examination of the body of a deceased
person in order to assist him in deciding whether or not an
inquest ought to be held, or at any time before the termination
of an inquest, and for that purpose he may issue a warrant
to a member of the Police Force authorizing him to enter
premises and take and remove the body for the purpose of the
post-mortem examination. ™ We are informed that it is now
customary to direct that a post-mortem examination be made
by a pathologist.

4.2 Serology. Al blood testing for identification purposes for
the police is undertaken by Dr. Judith Hay, the Director of
Seroiogy with the Australian Red Cross Society in South Aus-
tralia, who is also honorary serologist at the Queen Elizabeth
Hospital, or by her assistant at the Australian Red Cross Society.
Dr. Hay has a degree in medicine, but serology can as well be
undertaken by a biochemist. At present the only tests which are
done in South Australia in relation to blood grouping for forensic

180 Unreported, 28 September 1973, Supreme Courvl“;f“ South Australia.
190 Cf, Coroner’s Act, 1935-1969 (8.A.), s. 25,
101 Coroner’s Act, 1935-1969 (S.A.), s. 25a.
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purposes are first, the anti human globulin test and secondly the
ABO blnod grouping of stains. The former test demonstrates
whether the blood is or is not of human origin. The latter is a
simple blood grouping which shows whether a particular person’s
blood is in one of four groups, namely A, B, AB or O. Statistics
show that the relevant percentage of Australians of European
descent in the four blood groups are group A 40%, group B 89,
group AB 4%, group O 48%,. It is not possible by any known
method to establish that a particular blood stain comes from a
patticular person. Fowever all methods of testing will eliminate
certain persons from suspicion. There are two other methods of
identifying blood stains. One is through MN grouping. The
frequencies of these groups in the Australian population of
European descent are approximately M 30%. MN 509,, N 209,
The third blood grouping is the Rh. 1If this system were used
most of the population would fit into one of six groups containing
the following respective proportions of the population—329,, 169,
15%, 11%, 119, and 29,. Tt is apparent that, if all three methods
of identification were used, a far larger percentage of persons
than at present could be eliminated from suspicion of having
produced a particular blood stain, and detection based upon this
factor would be gredtly assisted. The use of all three methods is
favoured by Dr. Hay who reported, after a visit in 1973 to the
Metropolitan Police Laboratories in London, upon methods aof
testing and identification of blood. 1f the more sophisticated forms
of blood grouping are undertaken expensive equipment will be
required, and it may be impossible or inconvenient to have the
Director of Serology of the Austraiian Red Cross Society continue

to be responsible for undertaking all serology tests.

4.3 Forensic Odontology, By forensic odontology we refer to
the identification of teeth both natural and artificial as part of
criminal investigation.  This includes the reconstruction of the
state of the mouth of a deceased person at the time of death or
at the time of the last recorded dental examination, and may
involve taking impressions and making cast and bite records. the
callection and evaluation of pre-existing dental records and certain
photographic work. Tt may include examination”of the tecth of
living persons and the comparison of bite marks with those teeth
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or with the tecth of a deceased person. The committee has been
informed that considerable research has been carried out jn Great
Britain, Scandinavia, Yugoslavia, Japan and South America into
various aspects of forensic odontology. In South Australia records
of teeth of persons who receive dental treatment are kept solely
at the discretion of the dentist. In matters relating to odontology
the Police Force relies upon voluntary assistance particularly from
members of the dental school in the University of Adelaide.

4.4 Testing for Blood Alcohol Content. The Road Traffic Act
Amendment Act, 1967 was proclaimed to come into operation on
the 23td November, 1967. Since that Act has been in force it
has been an offence to drive a motor vehicle, or attempt to put a
motor vehicle in motion, while there is present in the blood a
concentration of 08 grams of alcohol in 100 millilitres of blood,
which is described in the Act as “the prescribed concentration of
alcohol” 2 Under section 47¢ of the Act the police can require a
person to submit to an analysis of his breath by a breathalysing
instrument where a member of the Police Force believes on
reasonable grounds that a driver or person who has attempted
to drive a motor vehicle has behaved in a manner which indicates
that his ability to drive the motor vehicle is impaired, or he has
been involved in an accident. They have no power to make
random breath tests of persons driving motor vehicles, or to
require a motorist to submit to a breath test even where the
police officer knows that that person has consumed a considerable
quantity of liquor, except under the conditions prescribed in that
section. A person propetly required to submit to an analysis
of his breath, who fails to do so, commits an offence’®® The
breath analysing instrument must be-one approved by the
Governor by notice published in the Gazette.!®* The Commissioner
of Police is empowered to authorize persons to operate the breath
analysing instrument, and the person whose breath has been
analysed is to receive a statement in writing containing patticulars of
the day and time of day at which the analysis was made and the
concentration of alcohol indicated as having been present in his

193 Road Traffic Act, 1961-1974 (S.A.), s. 47¢(3).
104 Road Traffic Act, 1961-1974 (S.A.), s. 47h.
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blood. Provided that there has been due compliance with these
requirements of the Act, it is to be presumed, in the absence of
proof to the contrary, in any proceedings for an offence against the
Act, that the concentration of blood proved in evidence to have been
shown on the breath analysis was as so shown then and throughout
the period of two hours immediately preceding the analysis.1%

4.4.1 The Aleatest,  This test was introduced by the Road
Traffic Act Amendment Act (No. 2), 1972 which came into
operation on the 9th August, 1973. The apparatus for the
alcotest must be approved by the Governor. Tt indicates the
presence of alcohol in the blood of a person by the dis-
colouration of a reagent contained ji the apparatus upon
contact with the breath exhaled by that person1%® A member
of the Police Force may require a person to submit to an
alcotest in the same circumstances in which he may require
him to submit to a breath analysis, and may require him to
submit to an alcotest and to a breath analysis. Failure to
submit to an alcotest constitutes a similar offence to failure
to submit to a breath analysis.®™ An alcotest requires only
a simple apparatus and provides a check which may exclude
the presence of alcohol. If the presence of alcohol is not
excluded then the alcotest must be foilowed by a breathalyser
test to determine the concentration of alcohol in the blood.

4.4.2 Right to Demand Blood Tests. Compulsory blood
tests under the Road Traffic Act may be taken only where
injury has been suffered by any person apparently of or above
the age of 14 years who, after an accident in which a motor
vehicle is involved, atiends at or is admiited into a hospital
tor the purpose of receiving treatment for the injuryl®® The
results of such blood tests are admissible in evidence. The
police are not entitled to require a person suspected of driving
under the influence of alcohol or of being drunk to submit to
a blood test; but the person who is required to submit to an

195 Road Traffic Act, 1961-1974 (8.A.), 5. 47g(1).
108 Road Traffic Act, 1961-1974 (S.A.), s. 47a.
197 Road Traffic Act, 1961-1974 (S.A.), s. 47e.
168 Road Traffic Act, 1961-1974 (S.A.), s. 47i.
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alcotest or a breath analysis is entitled to have a sample of
his blood taken from him, at his expense, by a medical
practitioner nominated by hini 199

4.4.3 Training of Operators for Breath Analysing. We
" have been informed that the first police officer trained in the
use of the breath analysis instrument was instiucted at a
course of three weeks' duration at Police Headquarters in
Victoria. Since then courses for South Australian officers have
- been designed by him and, as we have said, in the year 1971-
1972 eight officers attended a three weeks’ course in which
Jectures were given not only by members of the Police Force
but also by a member of the Crown Law Department, a
pathologist and a member of the Chemistry Department.?%

4.4.4 Criticism of the Use of Breath Analysis. As we have
pointed out, the Home Office Laboratories in England and
Wales undertake blood testing for the police.2* This blood
testing is usually for the purpose of determining the con-
centration of alcohol in the blood. In the United Kingdom
the alcotest is used, but thé breath analysis has not been
introduced as a method of detecting the degree of alcohol
present in the blood. A similar position exists in other
countrics. The Full Court of Tasmania poin.xd to some
difficulties in the testing by breath analysis in Pelerson v,
Mitchell®0® The committee has been informed that since that
decision the police in Tasmania have not prosecuted where a
breath analysis shows the concentration to be less than 10,
although the Tasmanian Statute prescribes a concentration of
08,203 The committee has considered the objections made
by certain analytical chemists to the use of the breathalyser
on the grounds that the breathalyser instrument is primarily a
- screening instrument of limited accuracy; that its accuracy

199 Road Traffic Act, 1961-1974 (S.A.), s, 47f(1).
200 Chapter 3, para, 2.6.%.
201 Chapter 10, para, 2.1.

202 Unreported, 13 December 1972, Full Court of the Supreme Court of
Tasmania.

208 Road Safery (Alcohol and Drugs) Act, 1970 (Tas.), ss. 6, 23.
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depends in part upon an operation which is undertaken by
technicians who are not under direct professional supervision
and who do not follow established laboratory control pro-
ceduresy and an incorrect assumption that the ratio for alcohol
between blood and air in the lungs is constant at 2100 1,
The committee does not regard it as its function in this report
to discuss the criticisms which are made of the method of
testing by breath analysis. We merely mention the criticisms
made by analytical chemists. Tt has been suggested to us that
the Royal Australian Chemical Institute should be invited to
appoint & pancl to advise as to the most accurate method of
measuring the quantity of alcohol in the blood at any given
time, and to report upon the accuracy of the breath analysis
insttument and the advisability or otherwise of its use by
technicians as opposed to scientists. Compulsory blood testing
for persons injured in vehicular accidents and receiving treat-
ment at hospital having now been introduced into the Statute,
it may be felt advisable to consider whether the compulsory
blood test should replace the breath analysis test. The com-
mittec has not thought it appropriate to inquire more deeply
info this matter but draws attention to the problems which
exist.

4.4.5 The Case for Blood Alcohol Testing of a Wider
Group of Drivers. We have referred (o the fact that a police
officer has no pawet to require a driver of a motor vehicle to
submit o an alcotest or breath analysis unless he believes
upon recasonable grounds that such driver has behaved in a
manner that indicates that his ability to drive the motor vehicle
3§ impaired, o he has been involved in an accident. 204 Tt is
sometimes argyed that the power to conduct random tests
for aleohol might significanty reduce the incidence of driving
while under the influence of liquor, and thereby reduce the
numbers of people kifled on the roads. This argument must
ba balanced against the argument that the taking of such tests
is an infringement of human rights. We have been informed
that when random breath alcotests were taken in England

204 Chapter 10, para 4“4. q

L3

158

-3

5

FORENSIC SCIENCE SERVICES

about two years ago there appeared to be a significant decrcase
in the offence of driving under the influence of liquor for some
time, but that such decrease was of short duration. Tf full
statistics arc kept relating to the compulsory blood tests taken
under §. 471 of the Act it may be that a pattern will emerge
showing when and where is the greatest risk of injury through
drunken driving, and a case may be made out for permitting
random testing for alcohol of persons driving at times and
places indicated as being of high risk, The problem is a
complex one. The compulsory submission to tests by persons
who displayed no aberration from normal driving standards
would be liable to arouse animosity in them, and to detract
from good public relations of the Police Force with the com-
munity. It appears that the resultant detection of offenders
might be minimal. Upon the information before it the com-
mittee does not recommend an amendment to secidon 47 of
the Road Traffic Act, 1961-1974,

44.6  Recommendations with respect to Testing for Blood
Alcohol Content.

(a) We recommend further inquiry into the accuracy of
breath analysis and into the methods of breath
analysis and the desirability or otherwise of having
breath analysis taken by persons who are neither
trained scientists nor working ‘under the direction of
trained scientists.

(b)Y We reconmmend that in such inquiry the desirability or
otherwise of substituting compulsory blood (testing for
breath analysis he considered,

(©) We recommend that full statistics be kept in relation
to blood tests compulsorily made upon accident
victims, and in particular the times and places of such
accidents, to ascertain whether accidents in wlich
the victim has consumed aleohol are more likely to
oceur at particular times and in particular places.

The Future of Forensic Science in Souvth Australia. Tdeally all

the resources in a forensic science unit should be open cqually to the
police and to the private citizen. Some scientists argue that this is so
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in certain laboratories because, it is claimed, any differences of opinion
are ironed cut in the labowatory itself. A solution along these lines
comes into conflict with the present adversary system of criminal
litigation. Under that system the tribunal to decide the facts, be it
judge or jury, is entrusted with the task of assessing the evidence and
of deciding what is accurate and what is inaccuratz.  Scientists, like
other persons, have varying personalities and varying views. The more
forceful may over-ride the less forceful, but may not necessarily be
correct. The consultation and the dissolution of difficulties within the
laboratory may result in a compromise which is not the full truth.
Certainly it is difficult for juries and for judges to determine some
scientific questions. Nevertheless the committee believes that it is more
appropriate for them to make the determination, having heard all the
evidence including differences of opinion ameng experts, than to allow
the experts among themselves to determine what bowdlerized version
of the scientific matters shall be placed before the court. At present it
scems to us inevitable that the police will have the first use of scientific
facilitics as they are the first to investigate any particular crime. The
defence must explore avenues, such as the universities, to obtain experts
who are independent of the police and have not already been engaged
by them. This does not meéan that the police should not offer assistance
in scientific examinafion of objects at the request of the defence; but
if such assistance is given it must necessarily be upon the basis that
ke evidence resulting from such examination will be available to the
prosccution as well as to the defence. There will stifl be many cases
where the solicitor for the defence will be loath to take thc responsibility
of advising his client to submit to a scientific examination, the results
of which may prove adverse to him; and many clients, even if they have
a consciousness of their own innocence of the crime with which they are
charged, will not have sufficient confidence in the scientific processes to
sibmit to an cxamination in such circumstances. The commitiee
believes that there is need for a national institute in Australia which
should have the resources to undertake more extensive research inio
matters of forensic science than is possible in laboratories already in
existence. As an illustration the committee refers to the use of voice
prints as & means of identification, in which it understands that research
is progressing in other countries but, as far as we know, not in Aus-
tralia. A national institute of forensic scienc% could contribute to such
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research as well as have immediate accesy to the results of research
elsewhere. But further than that, such an institute might well be able to
undectake for an accused person scientific examinations which an
institute within the State could not underiake, The only small institution
catering for the needs of the accused to which the committee has been
referred is the one which we mentioned eatlicr in this chapter®5 We
cannot envisage such an institution in South Austcalia, but we can
envisage one on a national level. The committee has had cor-
respondence with the National Forensic Institute Committee of Inquiry,
We believe that it is not our province to discuss in any defail what
work should be underiaken by such an institution. We do recom-
mend co-operation by the South Australian Government in  the
foundation of such an institute.

5.1 Recommendation with respect to a National Torensic
Tnstitute,

We recommend that the South Australien Government co-operate
in the establishment of a national institiite of forensic science.

52  Present Lack of Adequate Forensic Science Facilities for
the Police Force. The committee believes that the time has come
to take stock of the forensic science services available to the
police in South Australia. Over the past twenty years since the
instruction of police officers in forensic work began here, the use
of scientific and technological aids in the solution of crime has
become increasingly important. Sophisticated instruments have
enabled examination of particles with results which would have
been thought impossible twenty and even ten years ago, There
are constantly new developments in the analysis of substances, and
the uses to which such analyses can be put. The Police Force in
South Australia has struggled along with an inadequate laboratory,
with no trained scientists, relying upon police officers trained as
technicians and upon such help as can be obtained from govern-
ment departments and outside agencics. To some extent the
committee believes that the amount of help is conditioned by the
cost which the Police Force regards itself as able to incur in any
particular case. Sometimes the police officer may not be certain

205 Paragraph 2.2.
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to whom he should turn for help. Although he can obtain advice
of a general nature from scientists in government departments, and
_of a particular nature from specialist scientists at places like Amdel,
those scientists are not primarily interested in forensic science
and may not be aware of the latest developments taking place
elsewhere. One example of this occurred in the case The Queen
v. Van Beelen (Ne. 2)20 in which a more sophisticated test than
that undertaken by an analytical chemist employed in the govern-
ment chemistry department was successfully performed by a witness
for the defence, who was director of a forensic science laboratory
in the United Kingdom and who came to South Australia as an
expert witness for the defence. The result supported the claim of
the prosecution concerning the particle so tested, but the tests had
not been made in South Australia because the scientific witness
here, who held a university degree, was unaware that it could be
successfully performed upon particles of fibres as small as those
which were available. The witness who made the test was per-
manently engaged upon forensic science, but the primary duties
of the other witness were unrelated to forensic science. There is
therefore, as it seems to the committee, an advantage in having
directly attached to forensic work scientists who will, as part of
their primary duties, keep up to date with modern forensic
methods. Nevertheless we do not see it as practicable to set up
a police forensic science unit in which all the more sophisticated
work will be done. Some of the work undertaken at Amdel and
at the Institute of Medical and Veterinary Science on behalf of the
police requires the use of expensive equipment which is used caly
occasionally for police purposes and frequently for purposes which
have nothing to do with police investigation. 'We can see no
value in duplicating the provision of expensive equipment or in
seeking to attach to a police forensic science laboratory scientists
with higher degrees who :nay be calléd upon to use their
particular specialty only occasionally, and who would for the most
part have to be occupied in general scientific work. We do not
regard this as the best use of the nation’s most highly qualified
scientists, nor is it likely to produce satisfactory results as it would
lead- to discontent on: the part of the particular scientist.

206 Unreported, 15 October 1973, Supreme Court of South Australia,
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5.2.1 Yorensic Pathology, Serology and Odontology. It
appears o be generally accepted as desirable that a forensic
pathologist should maintain contact with general pathology,
and that he should not have any closer links with a forensic
science laboratory than does the present Director of Forensic
Pathology at the Institute of Medical and Veterinary Science.
We therefore do not recommend that the pathologist be a
member of the forensic science laboratory. It appears appro-
priate for the Police Force to continue to use the services of
the Director of Forensic Pathology. We recommend that
the three methods of blood testing to which we have
referred2” be undertaken. This will require the purchase of
expensive equipment. The committee does not have a
preference as to where the equipment shall be situate, or
whether the work shall be undertaken by a serologist in the
employ of the Australian Red Cross Society, the Institute of

Medical and Veterinary Science or of the Police Forensic

Science Laboratory. This is a matter in which considerations
outside the scope of the committee’s inquiry may play some

' part. It has been suggested to the committee that considerably

more should be done in the field of forensic odontology than
is at present being, undertaken in South Australia where there
is no crganized research on this topic. The committee believes
that forsnsic odontology could not properly be undertaken
within the Folice Forensic Laboratory. The work of forensic
odontology should be under the direction of a person with a
degree in dentistry and with an interest in this field. It may
be practicable for a forensic odontological service to be set
up within the Department of Oral-Biology at the University
of Adelaide where some lectures on forensic odontology are
at present given to under-graduate students. This would be
a matter of further inquiry and negotiation. Wherever the

-service is to be situate it should be empowered to consider the

establishment of a system of recording of the distinctive
features of the jaw and of teeth both natural and artificial,
esearch into the identification of teeth, and the training of

207 Chapter 10, para, 4.2.
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members of the Police Forensic Science Laboratory in the
technician’s work involved in odontology.

5.3 The TFuture Administration of the Forensic Science
Laboratory., We have said that we do not favour the forensic
science laboratory undertaking all forensic science work. In
particular we do not favour the installation of expensive
equipment which will duplicate equipment available in govern-
ment departments or semi-government agencies. Nor do we
favour the employment of specialist scientists who will not be fully
occupied in their specialty. We do not believe that the present
situation is entirely satisfactory. One alternative would be to take
all forensic science work from the Police Force and set up a
forensic science laboratory which would be independent but would
be government funded. We have in mind a body with an inde-
pendent council of the nature of the Institute of Medical and
Veterinary Science. If such a body were formed none of its
employees would be members of the Police Force, and it would
take over much of the work at present done by the Police
Forensic Science Laboratory. The police would continue to act
as scene of crime investigators and would collect exhibits, but the
rest of the work, including technicians’ work, would be done by
the forensic science institute. One advantage of such an institute
would be that it could engage scientists and appoint them to
appropriate positions without regard to the police promotions’
system. It would be difficult, if not impossible, to inject into the
Police Forensic Science Laboratory as at present established
trained scientists who were also police officers. Were the question
one of starting ab initio a forensic science laboratory to undertake
investigation for the police, then the committee would be inclined
to favour this method, although we realize it would have the
inherent weakness of limiting the amount of criminal investigation
under the direct control of the police. However we believe that
the loss of the skill and experience of those police officers who
are at present attached to the Police Forensic Science Laboratory
would outweigh any advantage to be gained by the setting up of
such a laboratory. It would, in the committee’s view, be
_uneconomic and unproductive to leave the police laboratory as it
is and to set up elsewhere or, assuming that the police laboratory
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moves to the proposed new building at Divett Place, in the same
building a second laboratory to undertake the scientific work
leaving the police to undertake the present technicians’ work.
Technicians and scientists must work side by side in a laboratory
We have come to the con-
clusion therefore that the present laboratory should be developed
along similar lines to the Norman McCallum Police Forensic
Science Laboratory. We believe that.in such laboratory . the
Director should hold a higher university degree in science and that
the Deputy-Director should also hold a university degree in
science. There should be a chemistry department and the person
in charge would be required to hold a university degree. So too
would the person in charge of serology if that was to be under-
taken at the institute. It seems to the committee that, given the
present system of ranks within the Police Force and the pay
structure, a number of the persons holding higher positions within
the institute could not be members of the Police Force but would
be public servants perhaps seconded from other departments. The
pay structure should be such as to attract persons of adequate
capacity, particularly in the case of the Director of the
laboratory who must be a person of high calibre in the scientific
community. He should be able to initiate forensic investigation,
to direct training of personnel including in-service training, and to
direct what matters can properly be undertaken within the
laboratory and what should be sent elsewhere for further investi-
gation. He must decide where and under whose direction
scientific investigations outside the laboratory should be under-
taken. It should be his responsibility, perhaps after consultation
with the Coroner if that be thought advisable, to direct when and
by whom an autopsy shall be performed upon the body of a person
whom the police suspect to have been the victim of a crime. On
the statistics which were given to the committee such bodies are
in the ratio of about one to ninety-three of the autopsies performed
each vyear, so that there would be very little interference with the

present power of the Coroner in relation to autopsies. ‘

5.4 The Location of the Police Forensic Science Laboratory.
The committee believes that the laboratory should be located in
the new building to be crected .in Divett Place or in a building _
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adjacent thereto. It is proposed to house in the new building
government departments with the members of which the members
of the proposed laboratory would work in close liaison. It would
be convenient for the laboratory to be near to the mortuary. The
in-service training of members of the laboratory would be facilitated
by the juxtaposition with the government departments.

55 Recommendations with respect to the Police Forensic
Science Laboratory.

(@) We recommend that the laboratory should be serviced by
members of the Public Service and by members of the
Police Force.

(b) We recommend that the Director of the laboratory should
hold a higher university degree in science and should be
a person capable of initiating forensic investigation, of
directing the training of personnel including in-service
training, and of directing what matter can properly be
undertaken within the laboratory and what should be sent
elsewhere for further investigation, and, as to matters to
be sent outside, where and to whom they are to be sent.

(¢) We recommend that the laboratory should not undertake
pathological examinations but that the Director should,
after consultation with the Coroner if necessary, direct
when and by whom an autopsy shall be performed upon
the body of a person whom the police suspect to have
been the victim of a crime.

(d) We recommend that the Deputy-Director of the laboratory
should hold a degree in science.

(€) We recommend that the laboratory should have a chemistry
department the head of which should hold a university
degree.

(f) We recommend that future tests of blood stains should be
by the ABO method, the MN method and the Rh
method. We make no recommendation as to which would
be the most appropriate authority to make these tests.
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(g) We recommnend that a forensic odontological service be set
up within the State and that consideration be given to the
appropriate institution to undertake a forensic odonto-
logical service.,

(h) We recommend that where expensive equipment is neces-
sary for scientific examinations and the use of such
equipment is " available outside the Police Forensic
Laboratory it be not duplicated within the laboratory.

({) We recommend that the Police Forensic Laboratory should
not employ specialist scientists who will not be fully
employed within their speciality where the services of
such specialists can be obtained by sending work to a
government department or outside agency.

(7)) We reconunend that the Police Forensic Laboratory be
housed in the building proposed to be built in Divett Place
or, if that is not possible, in a building adjacent thereio.
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CHAPTER 11

THE DISCRETION TO PROSECUTE AND THE CONDUCT OF
THE PROSECUTION

1 The Discretion to Prosecute. We discussed earlier the existence
of discretion in law enforcement which rests with the police.?*®  The
present discretion to prosecute rests with the appropriate member of
the Police Force, subject uliimately to ministerial control,2%? and also
subject to any statutory provision which may require a prosecution to
be authorized by some other body or with the consent of the Attorney-
General or some other Minister. A private individual may institute a
prosecution, subject to the same limitations. The Police Force may
set up an internal committee to advise whether prosecutions should be
Jaunched. In the case of prosecutions arising out of the use of motor
vehicles a traffic adjudicatory panel consisting of police officers from
the Prosecutions Branch of the Police Force is entrusted with the
decision whether to prosecute, and, if so, for what offence. Where
there has been no arrest but a report that a person has been suspected
of committing a crime within the Metropolitan area has been received
and investigated a committee considers the report and the results of the
investigation and decides whether a summons should issue. In
country areas such a decision is made by the Divisional Inspector.
There are no qualified solicitors attached to the Police Force but the
Police Force does, as it thinks necessary, obtain from the Crown
Solicitor’s Department advice and assistance in relation to prosecutions
which may affect the decision to prosecute. Such advice and assistance
is sought in two ways. A formal memorandum may be sent to the
Crown Law Department with a request for advice on a particular point
of law or a request that an officer of that department prosecute for a
particular offence. Sometimes 2a police officer, who is engaged in
investigating an alleged offence, seeks advice from the Crown Law
Department in an informal manner as to the appropriate charge, if any,
to be laid or as to the manner in which an investigation should proceed.
The informality with which the approach for advice has frequently
been made has the approval of both the Crown Law Department and

<

208 Chapler 2, para. 3.
200 Police Regulation Act, 1952-1973 (S.A.), s. 21.
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of the Police Force. Nevertheless with the growth of work and the ‘

more frequent changes in legal staff in the Crown Law Department, it
may become more difficult to achieve satistactory results upon an
informal basis. Whatever advice the police may receive from the Crown
Law Department, they alone make the decision to prosecute or not
to prosecute.

1.1 Decision as to Trial. Where a person has beei committed
for trial it is the duty of the Attorney-General to present an
information against that person for him to be tried before a jury
unless he is of opinion that there is no reasonable ground for
putting the person on trial**® In practice the depositions taken
upon the hearing at which the person is committed for trial are
sent to the Crown Law Department whose duty it is to advise the
Attorney-General whether the matter should proceed, in which
case an information is laid in the name and by the authority of
the Attorney-General, 2t or whether a nolle prosequi should be
entered. This is equally the position where the prosecution has
been initiated by a private person. Such person ceases to be a
parly to the prosecution after the accused has been committed for
trial. If the person against whom a charge has been laid is not
committed for trial there is no obligation upon the police to seek
advice from the Crown Law Department as to whether the
Attorney-General should nevertheless lay an information. The
committee has been informed that as a matter of practice the
police do seek such advice if they are dissatisfied with the refusal
of the magistrate or justice of the peace to commit the accused
for trial. A private person who has instituted the prosecution in
respect of which the court has refrained from commiitting the
accused for trial may submit the depositions to the Attorney-
General with a request that an information be laid. Tn practice
such a request would doubtless be placed before the Crown Law
Department for advice as to whether the depositions disclose a
prima facie case against the accused.

1.2  Commercial Prosecutions. There appears to be a growth

of such prosecutions in complex cases where the facts can be
elicited only with the help of experts, and where the evidence is

210 Criminal Law Consolid:;tbion Act, 1935-1972 (S.A.), s. 276.
211 Criminal Law Consolidation Act, 1935-1972 (S.A.), s. 275.
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likely to be lengthy and to include many documents the import
of which can be fully comprehended only with the assistance of
experts. By inter-departmental arrangements prosecutions in
difficult commercial cases are investigated by members of the
Police Force under the direct supervision of the Commercial
Prosecutions Officer who is a solicitor employed in the Crown Law
Department. They have the assistance of a qualified accountant,
and another legal officer is available to assist in advising upon
investigations and the institution of prosecutions. To date this
facility has not been extended to prosecutions in other than com-
mercial matters. Where such co-operative work is undertaken
the decision to prosecute remains that of the Police Force, but
expert assistance is available at an early stage of the investigations,
and the Commercial Prosecutions Officer usually conducts the
prosecution both in the lower and the higher court. This practice
is likely to produce efliciency in prosecution, and has the advantage
of injecting into all the decisions relating to the prosecution the
views of persons not directly connected with the Police Force and
therefore not directly responsible for the investigation. The com-
mittee believes that the extension of this arrangement to other types
of criminal prosecution is highly desirable.

L3 Police Prosecutions. There are al present thicty police
prosecutors within the Prosecution Section, six times as many as
there were twenty-one years ago. As we have seen, in the year
1971-1972, a three weeks’ in-service course for intending prosecutors
was attended by twelve police officers.?*® There is little oppor-
tunity for promotion within the Police Prosecution Section, and
this has seriously hampered the retention of police prosecutors
with a disposition and ability to undertake this type of work.
Officers from this Section prosecute in all but a small proportion
of summury offences and minor indictable offences heard and
determined in a summary way in the Metropolitan Area. The:
section also provides prosecutors for most committal proceedings
in that area. The Crown Law Department occasionally provides
prosecutors for preliminary hearings likely to involve difficult
questions of law or fact; but owing to shortage of staff it has had

212 Chapter 3, para, 2.6.1.
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to decline to provide such assistance on a number of occasions
when it would have wished to give assistance. The result is that a
police prosecutor, with only a cursory training in the law of
evidence and procedure, and with little knowledge of common
law but a detailed knowledge of most of the statutes nmter,ml. to
the prosecution, may be required to prosecute in cases involving
difficult questions of law and of fact where he may be opposed
by counsel of skill and experience. Some of the larger country
cities have the services of police prosecutors who are membcr.% of
the Police Prosecution Section. In others the prosecuting officer
has been trained as such. But in some of the smaller towns the
prosecutions are, of necessity, undertaken by police'ofﬁcers whoe
are not so trained. If such a police officer belicves that a
prosecution involves difficult questions of law or f..act or both~he
may scek the services of an officer from the Police Prosecution

Section.

1.3.1 Committal Proceedings. Since the 30th November,
1972, the procedure upon committal proceedings has begn
changed, Prior to then the ordinary procedure was that.\wt-
nesses were examined upon oath and could be cross-examined.
The depositions of a witness were to be read over to hix.n and
signed by him and by the justice before whom the eyndcncc
was taken.2t® By the Justices Act Amendment ACF, 1972 a
new practice was introduced. The statement of a wntpcss for
the prosecution may be reduced to writing and Yer_nﬁed by
affidavit and may then be tendered, subject to the right of the
accused to require the person to be called for cross-
examination.2* This amendment saves the time not only of
the courts but also of witnesses. and causes a great saving of
expense. Tt is essential however to the efficacy of the system
that all facts upon which the prosecution intends to rely at
the trial shall be properly proved in the lower court. ’I‘Thc
position is even more crucial where the accused pleads guilty
in the higher court. Tf he pleads not guilty and the Crown
Prosecutor realizes that the statements tendered in the lower

1921-1969 (S.A.), ss. 160, 108,
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court are defective, or that there are witnesses from whom
statements should have been but were not obtained and
tendered, he can, between committal proceedings and the
trial, obtain the requisite statements and supply copies of
them to the accused, and at the trial to the trial judge. If
the plea is one of guilty the trial judge may be at a dis-
advantage in assessing penalty if the depositions do not contain
all the information which they should contain, It is essential
that careful consideration be given, prior to the hearing of
the committal proceedings, to the selection of appropriate
witnesses and to the preparation of statements so that such
statements shall contain all proper material but shall not
contain inadmissible evidence. The committee has been
informed that in the United Kingdom the selection of wit-
nesses and the preparation of statements for committal pro-
ceedings is undertaken by prosecuting solicitors. In Adelaide
it is usually undertaken by the police.
14 The Office of Director of Public Prosecutions for England
and Wales. This office was created by the Prosccution of Olfences
Act, 1874 (ULK.)). 1In 1884 the Treasury Solicitor took over the
dutics of the Director, and the office went into abeyance until
1908 when it was revived. The Dircctor is a civil servant
appointed by the Home Secretary and responsible to the Attorney-
General, His powers and duties are delimited in the Prosecution
of Offences Regulations, 1946. He must institute, undertake or
carry out the criminal prcceedings in the case of any offence
punishable with death; in any case referred to him by a govern-
ment department in which he considers that criminal proceedings
should be instituted; and in any case which appears to him to be
of importance or difficulty or which for any other reason requires
his intervention, The regulations set out in detail matters which
must be reported to the Director. TIn cases which he regards as
of a serious nature or as having some difficulty he undertakes
the prosecution through his department. In other cases the conduct
of the prosecution may be left in the hands of the police. Where
a prosecution is abandoned, withdrawn or not proceeded with
within a reasonable time a report is made to the Director so that
he may consider whether any steps should be taken. There are
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a number of offences in which the prosecution must be taken by
or with the consent of the Attorney-General or the Director of
Public Prosecutions. It is difficult to extract any policy from the
diverse statutes in which such a consent is made a prerequisite
to prosecution. The committee has been supplied with figures
showing that in 1968 of 276 805 persons prosecuted for indictable
offences the Director prosecuted 1247, and of 1387 724 persons
prosecuted for non-indictable offences he prosecuted 1949. It
is apparent therefore that the actual prosecutions undertaken by
the Director bave been compavatively few in number. Under
regulation 2 of the Prosecution of Offences Regulations the
Director gives adyvice, either on application or on his own initiative,
to government departiments, clerks to justices who are solicitors
having a duty to advise lay justices on matters of law, chief officers
of police and other persons in any criminal matter. This is
regarded as a very important part of the work of the Director of
Public Prosecutions. The committee sought the views of tie.
Solicitor-General, the Crown Law Department, the Law Sociely
of South Australia and the Police Force as to whether the office
of Director of Public Prosecitions should be established in South
Australia, Neither from any of these nor from any other section
of the community have we received any submission in favour of
such an office,

1.5 Decisions in Relation to the Prosecution. The commitiee
betieves that the decision whether to prosecule or not to prosccuts
is one which should, except in so far as it relates to questions of
law, be taken by the police, subject always te ministerial control.
We use as an iliustration of the operation of such a discretion
traffic offences which come before the traffic adjudicating panel.
That panel may consider that, although technicaliy a person appears
to have committed an offence, there are extenuating circumstances
which make it proper not to take proceedings, Tt may warn the
alleged offender, and may invite him to attend a leclure on road
safety given by a member of the Police Force. The warning may
take the form of a statement that proceedings will be instituted in
the event of there being any further offence of a similar nature
committed by the alleged offender. The committee believes that
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this practice is rcasonable, and is likely to foster a better relation-
ship between the members of the Police Force and the person to
whom the warning is directed and other members of the public
who arc awarc of the practice, than if every technical breach of
the law relating to motor vehicles were to be prosccuted. We have
considered whether there should be any superintendence of the
prosecution ot wijor offences or of offences alleged to have bezn
comniitted by police officers, such as is exercised by the Director
of Public Prosecutions. While there is considerable merit in the
notion of an cxamination by some one outside the Police Force
of decisions to prosccute in such offences, we do not favour the
creation of a new oflice or the appointment of any person with
general  powers  of superintendence over the institution of
prosceutions by the police. We have made recommendations as
to how complaints by members of the public against the police
should be dealt with,®18 1f our recommendations on thig matler
arc followed, we believe that there is no necessity for any other
person to be apprised of or to take proceedings concerning offences
alleged to have been committed by members of the Police Force,
As for the decision to prosecute in the case of serious crimes the
experience in England has shown that it is diflicult, if not
impossible, for an outside body to supervise the prosceution of any
but a very small percentage of such crimes. In any event a
prosceution for a serious crime is less likely to be undertaken
without due consideration than a prosecution for what may be
regarded as a minor crime, ‘There would be more likelihood of
public outery if o person were shown to have been prosceuted for
murder upon evidence vhich was slender or where the facts were
not properly investigated, than if a person were prosccuted for
shoplifting in the like circumstances; yet the second person might
feel as deeply aggricved as the first. Tnitially the decision to
prosccute must be taken when the alleged offender is arrested and
charged. The committee believes that this decision should be left
to the Police Force,

2 The Conduct of the Prosecution. Tdeally the conduct of the
prosccution should be in the hands of a legul practitioner, TF it werc

215 Chapter 4, paras, 2.3 and 3.1,
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practicable to employ sufticient competent legal practitioners to under-
take the work of police prosecutors the committee believes that they
should not be or become members of the Police Force, We think that
it would be preferable for all proccedings in court to be conducted
on behalt of the Police Force by legal practitioners who were not
subject to the discipline of the Force and who were thercfore much
more independent than can be a police proseeutor who is also a mem-
ber of the Police Force. The superiority in rank of a witness, who
may be a commissioned police officer, to that hekl by the police
prosecutor may give rise to difliculties for bath il the police prosceutor
believes that the witness is less than frank with the court.  Further,
(he desirability that he who acts as counsel in any matter shall not
be personally involved in the cause or personally alfeefed by its result
cannot be over emphasized, Tmputations upon members of the Police
Foree which may be made during a prosecution must give concern and
may cvoke emotions of anger or distress in any police prosecutor who
is also a loyal member of the Force, thereby rendering him less ellicient.
However the committee realizes that it would not be practicable now
or in the foresseable future to require all prosecutions instituted by a
police officer to be conducted by a legal practitioner, We do belicve
tha?, subject to the ability of the Crown Law Department to obtain
sufficient numbers of competent legal staff, the scheme which is now
in operation in relation to commercial prosceutions should be extended
ficst (o all prosccutions for offences triable in the Supreme Court,
and later to all offences triable in the Local and District Criminal
Court,  This would mean that a member of the Crown Law Depart-
ment would advise upen matters of fact and of law from an carly stage
in the investigation, He would, if he thought it necessary, conduct
the committal proceedings, and, in any event, before the committal
proceedings he would give advice upon evidence and advise as to the
topics to be covered in statements to be obtained from witnesses. He
would perusc such statements in order to ensure that they covered the
proposed topics and that inadmissible evidence was not included,  When
the Crown Law Department has available sufficient staff to enable the
type of consultation which we have envisaged, then it should become
the duty and the practice of the Police Force to refer to the appro-
priate solicitor in the Crown Law Department for his consideration
any report concerning an indictable offence in relation to which the
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police are not satisfied, after investigation, that there is sufficient
evidence to launch a prosecution,

21 Interchange of Staft Within the Crown Law Department.
The committee has been informed by both the Solicitor-General
and the Crown Solicitor that they favour the interchange of legal
practitioners employed in the Crown Law Department between
what may be termed the civil side of the work and the criminal
side of the work. The recommendations which we make concern-
ing the conduct of police prosecutions should not inhibit the practice
of enlarging the experience of the Crown Law Department officers
in this manner.

3 Recommendations with respect to the Discretion to Prosccute
and the Conduct of the Prosecution.

(a) We do not recommend the establishment of an office of Director
of Public Prosecutions. )

(b) We recommend that the decision to prosecute remain at the
discretion of the Police Force, except where Parliament may
provide otherwise in particular statutes.

(¢) We recommend that the liaison between the Crown Law Depart-
ment and the Police Force which now exists in relation to
complex commercial prosecutions be extended, as soon as
sufficient numbers of competent legal practitioners can be
recruited into the Crown Law Department, to all prosecutions
for offences triable in the Supreme Court, and, as soon as
practicable thereafter, for offences triable in the Local and
District Criminal Court.

(d) We recommend that it should become the duty and practice of
the Pclice Force to refer to the anpropriate solicitor in the
Crown Law Department for his consideration any report con-
cerning an indictable offence in which the police are undecided
whether the evidence is sufficient to warrant prosectition.
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CHAPTER 12
PRIVATE SECURITY SERVICES

1 The Use of Private Security Services. Under present conditions
of living the use of the private security service appears inevitable.
Goods are so displayed in stores that the larceny of them is a simple
feat. Tt would be neither practicable nor desirable to deploy the police
force of a city so that police officers acted as store detectives. The
owners of factory and other business premises which are closed fot
part of the day or night and for the whole or part of the weekend
cannot rely, nor should they be able to rely upon the services of ‘the:.”
police force to patrol those premises and to keep a sufficient surveillance
over the valuable equipment and goods contained therein. Nor can
the police supply protection wherever large sums of money or other
valuables are being transported. As the offences of housebreaking and
office breaking become more rife with the expansion of a city, the
owners of houses and offices find an advantage in engaging the services
of someone who will include such premises in a patrol during periods
when breakings are most likely to occur. The committee sces the
use of the security agent in all the above mentioned circumstances as
naturally concomitant with population growth. -But it would view with
concern any development of any security service into a type of vigilance
committee. The formation of such a committee indicates that the
vigilantes and their supporters lack confidence in the capacity of the
Police Force to maintain the peace and to enforce the laws of the
community. Such persons may be ordinary concerned citizens in a
community in which the police force is weak or ineflicient, or they
may be bigoted and obstinate persons who can see nothing but vice in
any conduct of which they personally disapprove. If a vigilance com-
mittee is formed for the first reason then it indicates fault in the police
force requiring immediate remedial measures; if for the second then
the operations of the committee should be forthwith suppressed. The
powers and duties of security agents must in any event be contained
within the framework of measures necessary and proper to be taken
for the protection of the property which or person whom the security
agent has been engaged to protect. A member of the Police Force
has undergone rigorous training prior to his appointmant, and continucs

&
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to receive training during his service as a police officer. The security
guard may receive no particular training and, until the Commercial
and Private Agents Act, 1972 came into operation on the 12th April,
1973, he was subject to no restraints additional to those imposed upon
all citizens under the law. A watchman or store detective, in the direct
employ of someone, having the duty to guard that person’s goods and
to detect any interference with them is not within the purview of the
Act, 218

L1 The Commercial and Private Agents Act, 1972, This Act
provides for the licensing of, among others, security agents and
security guards. A security agent is defined by the Act as mean-
ing a person who for monetary or other consideration performs the
function of guarding property or keeping property under sur-
veillance. The security guard is one who performs the same
function but does it in the employment of or as agent for a security
agent.*'7 The Act makes it an offence for any unlicensed person
to act as or to hold himself out as a security agent or security
guard, or to perform any of the functions of a security agent or
a security guard unless he holds the appropriate licence.®$ The
application for the licence is to be made to the Commercial and
Private Agents Board, which application is determined not less
than one month after publication of an advertisement in a daily
newspaper giving notice of the intention to apply for such
licence.®'® Tn practice the police investigate and report to the
Board upon every person who applies for such a licence.?? The
statute gives to the holders of licences under the Act no powers
or authorities other than those given to them under the general
law, so that a security agent or security guard has no greater powers
of arrest than a private citizen.®®' A licence is subject to annual
renewal, and the Board may take disciplinary action, including the
cancellation of the licence and the disqualification of the person

216 Commercial and Private Agents Act, 1972 (S.A.), s. 6(1) (h).
217 Commercial and Private Agents Act, 1972 (S.A.), s. S.
218 Commercial and Private Agents Act, 1972 (S.A.), s. 14,

210 Commercial and Private Agents Act, 1972 (8.A.), ss. 7, 15: i
5, 6 made under the Act. ' ¢ ), 7> 13; regulations 4,

220 Commercial and Private Agents Act, 1972 (S.A.), ss. 39, 40,
221 Commercial and Private Agents Act, 1972 (S.A.), s. 31; se
paras, > amay g , ( ), s. 31; see also Chapter §,
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from holding the licence either temporarily or permanently, upon

an application made by any person or of its own motion.*** The
committee has been informed that since the coming into operation
of the Act licences have been granted to 14 security agents and to
360 security guards. The active strength of the Police Force as at
the 28th February, 1974 was 2 189.2  The licensed security agents
and security guards are therefore in a ratio of approximately 1:6
to the members of the Police Force on active duty. In addition
there are employees actively engaged in crime detection the num-
bers of whom are unknown to the comrmittee. The committee
realizes that every new investigation placed upon the Police Force
strains its resources, but believes that it is particularly desirable
that those who are employed in crime detection and prevention
should be subject to some control. In this connection it draws
attention to the absence of control, other than that which may be
exercised by the employer, upon retail store detectives and watch-
men who are directly employed by the employer.

12 Comparison with the Police Force. There is a danger that
in the eyes of the public a security guard may be seen as a type
of policeman. The former must be discouraged from fostering
any confusion which may exist. The committee received a sub-
mission that security guards should be invited to join a reserve
police force to be used in times of emergency. We would regard
this as undesirable. Particular security guards may be appro-
priately appointed as special constables when the need arises,**!
but the acceptance of security guards qua security guards as being
members of a reserve police force would be, in the view of the
committee, to elevate their function beyond that for which their
training and experience fits them. The committee noted that in
the rules for its employees which one security organization sub-
mitted for our perusal, detailed instructions were given, the effect
of which was to prohibit an employee from wearing a uniform
which might be mistaken for that of a policeman, or from acting
in such a way as to give the appearance of having an unlimited

22 Commercial and Private Agents Act, 1972 (S.A.), ss, 17, 41,
23 In, arriving at this figure we have excluded 21 officers seconded for service

out of the State, 98 probationary constables and 364 cadets.
224 Chapter 3, para. 7.
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authority. He was reminded that his authority was limited to a
particular place and a particular purpose. The giving of such
directions is to be encouraged. We may expect an increase in the
numbers of security guards; we should not expect an increase in
their powers.

1.3 The Use of Firearms by Security Guards. A security guard
may carry a fircarm only if he holds a licence under the Firearms
Act, 1958, and if the firearm is registered under the same Act. In
the rules for employees of the security service to which we referred
in the preceding paragraph the employee is warned that a sccurity
guard may be armed only during the hours of his duty at the area
he is assigned to protect, but he is told that “a police officer is
required {o go armed at all times’”. The last statement is not
accurate in relation to the South Australian Police Force.2® We
have recommended that the use of fircarms bz permitted only
where it is reasonably necessary to protect life or where there is
reasonable apprehension of serious injury to a person.®*® This
recommendation applies to all persons. It does not inhibit the
carrying of firearms by security guards but they should be carried
only as a protection against attack upon the person of the guard
and not as a means of attack by the guard.

2 The Discretion to Prosecute. We have discussed the discretion
resting in the Police Force in relation to prosecutions.22” We have
recommended that the decision to prosecute should remain at the
discretion of the Police Force.228 The exercise of the discretion arises
only where the police themselves detect the commission of an offence,
or where they receive a report that an offence has been committed,
Members of the public may choose not to report an offence. Tt may
have been committed by a member of the family or a close friend of
the person aggrieved. An employer may have suffered loss in
consequence of the dishonest acts of an employee, but may elect not
to report the matter to the police because the employee has been in
his service for many years, or from motives of sympathy with the

225 Chapter 8, para. 4.3.4,

226 Chapter 8, para, 4.4, .
227 Chapter 2, para. 3; Chapter 11, para. L.

228 Chapter 11, para. 3(b).
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employee’s wife or children. There may be a variety of reasons which
cause the person affected by or having knowledge of the commission
of a ctime not to report it, and it would be draconic to suggest that
the police must, in all circumstances, be informed where a private
citizen believes that a crime has been committed. However the com-
mittee views with concern the likelihood that in some cases members
of private security services may be usurping the function of the police
in deciding whether prosecutions shall be launched or not, We refer
particularly to the offence known as shoplifting. A research project
was undertaken in Melbourne in which the researchers were supplied
with the records relating to persons, other than members of the staff,
apprehended for larceny of goods from a store during a period of nine
months.”?® The records disclosed that store detectives had appre-
hended 614 shoplifters during that period. In all but 152 of the cases,
that is in more than 759, of the total number, the staff of the store
dealt with the matter in some way other than by placing it in the
hands of the police. The following table divides the persons so appre-
hended into various age groups, and indicates the numbers within each
age group in respect of whom the police were contacted, the numbers
in respect of whom parents, spouse or other persons were contacted,
and the numbers in which no contact was made.

AGE
-14 15-19 20-29 30-39 40-49 50-59 60--
Parents 92 198 20 — — — — 310
Extra Spouse — 3 2 3 7 3 4 22
Store Police 25 37 25 28 15 14 8 152
Contacts Other 4 17 2 1 - 1 3 28
None 2 9 30 20 14 11 16 102

The researchers claimed that overseas studies indicated that store-
keepers seem willing to accept shoplifting as a normal trading risk, and
take such action as they deem appropriate without reference to the
police, If the sample examined by them is representative of the position
in Australia, then the same situation prevails here. The study to which
we have referred indicates that the store detectives took steps other
than that of putting the matter in the bhands of the police, for example

220 Brady and Mitchell, “Shoplifting in Melbourne”, (1971) 4 Australian and
New Zealand Journal of Criminology 154.
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in communicating with the parents or the spouse or with some other
person or persons. The committee has been informed that it has been
known for the store detectives to treat offenders by means of counselling
and home visits, While this is doubtless undertaken with the best of
intentions and in the belief that what is being done is in the interests
of the offender as well of the owners of the store, the committee
believes that it is undesirable that any such discretion should rest with
employees of the store. Technically in failing to report a known case
of larceny to the police a store detective may be guilty of the crime of
misprision of felony, but it is highly unlikely that he would be
prosecuted for this offence.?3® The committee believes that the
discretion to prosecute in cases of shoplifting should be that of the
police and not of the individual storekeeper through his servants. It
recommends that warnings should be given against such an exercise
of discretion on the part of store owners, and that if such warnings be
disregarded consideration be given to the enactment of a statutory
provision making the failure to report an offence of shoplifting of
which the storekeeper is cognizant an offence punishable summarily,
This offence is one to the prevalence of which the storekeeper is said
to contribute by the display of goods so as to provide a temptation
for those whose standards of honesty are not absolute. The store-
keeper regards it as the lesser of two evils to suffer losses which are
likely to be passed onto the purchasers, rather than to secure his goods
from pillage. It may be thought that in advocating that the store-
keeper should have no discretion to refrain from reporting offences of
shoplifting we are making a recommendation which is too harsh
towards the shoplifter in comparison with the employee who embezzles
his employer’s money. We have said that the requirement that every
suspected crime must be reported to the police would be draconic. This
does not imply an approval of the substitution for the police of some
other body of persons, such as store detectives, as the repository of a
general discretion to prosccute in relation to any class of offence. We
have had no notice of any type of offence other than shoplifting in
which the discretion to prosecute has been to a substantial extent
removed from the police by private citizens. In recommending that
all such offences be reported to the police we do not imply that
prosecutions should be launched in all cases.* We expect the police to

230 Sykes v. Director of Public Prosecutions [1962) A.C. 528.
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take into consideration not only whether there is evidence to justify the
charge but also all matters of extenuation in deciding whether a charge
should be laid.

21 Recommendations with respect to the Discretion to
Prosecute,

(a) We recommend that store owners should be warned that
they should report to the police all offences of larceny
from the store detected by their store detectives and
should not themselves deal with the offenders by
admonition or otherwise.

(b) We recommend that if such warning appears to be dis-
regarded consideration be given to the enactment of a
statutory provision making the failure by a store owner
to report to the police an offence of larceny from the
store of which he has cognizance an offence punishable
summarity.
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SUMMARY OF RECOMMENDATIONS

Recommendations with respect to Offences in Public Places.

1 We recommend that the offence of loitering under ss. 18 and
18a of the Police Oftences Act, 1953-1973 be abolished and that con-
sideration be given to the enactment of a prohibition against any
preparation to commit a crime which passes beyond the stage of mere
thought.

2 We recommend that assault punishable by Jaw should be defined
as including assault by the spoken word.

3 We recommend that s. 6 (6) of the Police Offences Act, 1953-
1973 making the use of offensive or abusive language to or concerning
a member of the police force engaged in the cxecution of his duty
conclusive cvidence of the offence of hindering the police in the
cxecution of their duty be repealed.

4  We ecommend the amendment of s. 7 of the Police Offences
Act, 1953-1973 to delete the offence of behaviour in & disorderly
manner.

5 We recommend that the police be empowered upon reasonable
grounds to remove to a place of safety any person whose presence
arouscs hostility in a crowd and to detain him for his own protection
from bodily harm or for the similar protection of othgr persons in the
vicinity. We recommend that such detention shall not be regarded
as an arrest and that after one hour the detainee will, upon his request,
be taken before a magistrate,

6 We recommend that the attention of the Corporation of the City
of Adclaide be drawn to the unsatisfactory features of 8. 3 (19) of
by-law IX,

7 We recommend that s, 3 of the Public Meetings Act, 19i12-
1934 be amended to empower the chairman of a meeting to direct the
removal of a person from the meeting only when the chairman has a
reasonable belief that such person has committed an offence specified
in the Act.

8  We recommend the extension of s. 3 of the Act to any meeting,
gathering, procession, performance or entertajnment,
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Recommendations with respect to Extraneous Duties Performed by

the Police.
9  We recommend that all driver testing be undertaken by persons
other than police officers.
10  We recommend that the police continue to make all tests of
vehicles which legislation requires.
1l We recommend that civilian orderlies replace police orderlies in
all courts,
12 We recommend that wherever practicable service of civil process
be undertaken by civilian bailifls.
13 We recommend that the police cease to act as clerks of court
in all places in which jt is possible to engage the services of an
appropriate civilian to act in such capacity.
14  We recommend that government departments should be
instructed to relieve the police of the obligation to attend to the jssue
of licences wherever practicable.

Recommendation with respect to Numerical Strength of the Police Force.
15 We recommend that the strength of the Police Force in South
Australia should be increased so that the police-public ratio does not
fall below 1 to 530.

Recommendations with respect to Recruitment and Training in the
Police Force. ‘

16 We recommend that satisfactory completion of four years of
sccondary school education should be a minimum qualification for
enrolment as a police cadet.

17 We recommend that regulation 15 of the Regulations made
under the Police Regulation Act, 1952-1973 be amended to cnable
marricd women to enter the Police Force.

18 We recommend the appointment to the Police Force of a
psychologist one of whose dutics would be to interview aspiring cadets
and adult applicants.

19 We recommend that some of the instruction given at the Police
Academy should be undertaken by teachers seconded from the
Education Department.
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20 We recommend that those cadets who are academically suitable
should be encouraged to complete higher secondary school examinations,
g.l We r.ccommend that on an experimental basis a course of train-
ing for crisis intervention be given to third year cadets and that con-
sideration be given to making such a course a part of in-service training,
Further recommendations with respect ¢ Training in the Police Force,
?2 We recommend that in-service courses be of longer duration and
include more sessions given by lecturers from outside the Police Force,
23 We recommend the creation of a three year College of Advanced
Edtl(’?ﬂl‘lOfbl cousse leading to a Diploma of Police Science as a minimum
qualification for appointment as a commissioned officer in the Police
Force.

2«;& We recommend that suitable members of the Force should be
given study leave for periods of not less than one year to enable them
to undertake full time study at a University or College of Advanced
Education.

25 We ,’recommcnd that salary loadings should be given to membors
who hold University degrees or diplomas from Colleges of Advanced
Education,

26 . We rccommend the establishment of a Board of Studies in
Police Education,

Recommendations with respect 0 Promotion in the Police Force
:27 Wc recommend that sclected university graduates and cxperts
m'spccmhst ficlds should be enabled to enter the Police Force as com-
missioned officers after a short period of training and practical
experience.
28 We rccommend that the promotional system in the Police Force
be ke[_)tﬁ under review and that consideration be given to means of
recogmzing outstanding ability while not overlooking length of service,
Recommendations with respect to Women Police Oificers
29 We recommend that all positions in the Police Force should
be open to women,
30_ . We‘ recommend that the cadet system be enlarged to permit the
training of female cadets at the Police Academy and that young women
should be a.ccckpted for such training at the same age and with the
same educational standard as is applicable to young men.

&
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Recommendation with respect to Aborigine Police Officers,

3 We recommend that suitable aborigines should be encouraged
to join the Police Force,

Recommendations with respect to Interchangeability of Police Officers.
32 We recommend that the question of permpnent interchange-
ability of police officers within Australia upon a limited basis should
be discussed with other States at the appropriate level.

33 We recommend that a system of temporary exchange of police
officers with other countrics and with other States in Australia be
negotiated.

Recommendations with respect to Special Constables and Peace Officers.

34 We recommend that all appointments of special constables or
constables should be made by the Commissioner of Police or a Special
Magistrate and that s, 161 of the Local Government Act, 1934-1972
should be amended to provide for the oppointment to be made by the
Commissioner of Police upon the recommendation of the appropriate
Council.

35 We recommend that the powers and duties of special constables
and peace officers should be limited to those in respect of which their
appointment is required.

Recommendations with respect to Crime Statistics.

36 We recommend that the Police Force consult and co-operate
with the Australian Institute of Criminology and with the Australian
Bureau of Statistics as to the method of iis crime statistics.

37 We recommend that the South Australian Government consider
the establishment of a Bureau of Criminology or Crime Statistics and
Research similar to that which obtains in New South Wales.

Recommendations with respect to the Preliminary Inguiry in Compiaints
Against the Police.

38  We recommend that in any event the person making a com-

plaint against a member of the Police Force be advised by the Com-

missioner of Police through a commissioned officer from a division

other than that of the member against whom the complaint is made

the result of the police inquiry into the complaint.
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39 We recommend the amendment of regulation 40 (2) of the
regulations under the Police Regulation Act, 1952-1973 to requite
that an investigation into an alleged offence by a member of the
Police Force be undectaken by a commissioned officer from a division
other than that of the member.

40  We rccommend that when a complaint of a serious offence is
made against a member of the Police Force the Commissioner of
Police should be empowered to seck and, where he believes it advisable,
should seck the services of a commissioned officer from another Police
Force to make the inquiry,

41 We do not rccommend that complaints against members of the
Police Force should in the first instance be investigated by persons
otlier than Police Officers.

Recommendations with respect to the Charge in Complaints Againgst
the Police

42  We recommend that a member of the public who complains of the

conduct of a member of the Police Force should be entitled to lay a

charge under regulation 41 (1) of the rcgulations made under the

Policc Regulation Act, 1952-1973 if the Commissioner of Police

declines to do so.

43 We recommend that the Police Inquiry Committee should be
empowered to refuse to hear any charge which appears on its face to
be trivial, frivolous or vexatious.

44 We recommend that where a charge is laid by a member of
the public the Secretary to the Committee and the member of the
public be supplied with copies of all statements taken during the
course of the police investigation, and that the Secretary be empowered
to take additional statements through an investigating officer and be
required. to supply copics of such statements to the complainant and
to the member charged.

45 We recommend that an individual laying a charge be entitled
to be represented by counsel,

46  We rccommend that if the Commissioner of Police lays a charge
he should be represented by counsel from the Crown Law Department
or by outside counsel.

188 *

SUMMARY OF RECOMMENDATIONS
47 We recommend that where a charge is laid by the Commissioner
of Police following a complaint by a member of the public, such person
be supplied with a copy of the transcript and the report of the Com-
mittec of Inquiry,
43 We recommend that the Committee have a discretion to award
costs.

Recommendations with respect to Appeal in Compliints Against the
Police.

49  We rccommend that the complainant should have a right of

appeal against the dismissal of his charge against a member of the

Police Force.

50  We recommend that the Chairman of the Police Appeal Board

should sit alone to hear an appeal against the dismissal of a charge ot

the finding that a charge is proved.

51 We recommend that the Chairman when sitting alone and the

Board when sitting together should have a discretion to order costs.

52 We recommend no change in the present provisions relating to
penalty and appeal against penalty.

Recommendations  with respect to  Compensation  in Complaints
Against the Police

53 We recommend that the Police Tnquiry Committee will, if the
complainant so clects, assess any compensation Whidi the complzfinam
oug’lit to receive and determine how and by whom it is to be paid.

54  We recommend that there be a right of appeal from any
determination as to compensation, such appeal to be to the Chairman
of the Police Appeal Board,

Recommendations with respect to the Power to Stop, Search and Detain.
55 We recommend that the powers contained in s. 68 of the Police
Offences Act, 1953-1973 be extended to cases where there is a reason-
able suspicion that a person is carrying without lawful excuse any Qf
the articles proscribed by s. 15 of the Act and to cases where there is
a reasonable suspicion that any vehicle contains or any person h‘ns-or
is conveying anything used or intended to be used in the commission
of an indictable offence.
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56 We recommend that s. 15 be amended to include a delimitation
of what may be classed as an offensive weapon or an article of disguise.

57 We recommend that the detention pursuant to s. 68 shall not
exce_ed two hours unless a longer period is authorized by a special
magistrate,

58 . We recommend that goods seized from any person be returned
to I'nm upon his release unless otherwise ordered by a special
magistrate.

Recommendations with respect to Search Warrants,

59 We recommend that s. 67 of the Police Offences Act, 1953-1973
be repealed and that there be substituted for it a provision similar to
that contained in s. 10 of the Crimes Act, 1914-1973 (Aus.).

60 _ We recommend that a judicial warrant should be granted by a
special magistrate except in localitics where there is at the time of
the application for the warrant no magistrate, when a justice of the
peace may hear the application.

61 \’Ye recommend that there be no limitation as to the type of
offence in respect of which a search warrant may be issued.

§2 We recommend that police officers should be granted legislative
munupﬁy against prosecution or civil action where they enter, search
Or seize, acting on a reasonable suspicion as to the urgent need to
protect a person or persons or to preserve property in circumstances
in whiclt it is impracticable to obtain a search wartant,

63 We rec_ommend that the information on oath to tound the
search warrant should be taken in writing as a permanent record of
the basis for the issue of the warrant,

Recommendations with respect to Statutory Provisions for Search and
Seizure.

64 We recommend that the powers of entry, search and seizure
c9ntained in the statutes set forth in schedule 3 be examined with a
view to substitating for an absolute right of -entry, search and seizure
the requirement that a judicial warrant be first obtained for such
purposes or any of them.
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65 We recommend that where thére may be danger to person,
community health or property, consideration be given to providing
legislative immunity to any person ecnfering, searching, or seizing
property pursuant to the provisions of any statute without first obtain-
ing a warrant, provided that such person had a reasonable belief as
to the necessity for immediate action.

Recommendations with respect to Search and Seizure Incidental to
Arrest,

66  We recommend that the police should be empowered in arresting
a person to search the premises upon which he is arrested for

accomplices.

67 We recommend that the police should have the poweér to search
the area within the immediate control of the person arrested and to
seize any articles in plain view which they have reasonable grounds to
suspect may provide evidence relevant to the commission of any offence.

68 We recommend that articles so seized which do not relate to
the particular offence with which the arrested person is cliarged should
‘be retained by the police for such time as is authorized under the
order of a special magisirate, and that any person claiming to be
entitled to the possession of such articles should have the right to
oppose the making of such order.

Recommendations with respect to Accidental Findings During Search.

69  We recommend that a police officer who lawfully enters premises
under a search warrant be entitled to seize any articles in plain view
which do not relate to the offence in respect of which the warrant was
issued but which he believes on reasonable grounds are material
evidence of an offence committed by any person.

70 We recommend that such articles may be lawfully retained by
the police pending the investigation or prosecution of a charge for
such an offence if a special magistrate so orders.

71 We recommend that any person claiming to be lawfully entitled
to any of such articles should be entitled to be heard in opposition to
such order.
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Recommendations with respect to Compensation for Damage
Occasioned by Search and Seizure.

72 We recommend that where a search authorized by warrant
results in destruction of or damage to property and no evidence of
an  offence is found, or the suspected offender is not convicted of an
offence, or the property destroyed or damaged belongs to a person
other than a suspected offender, the person who has suffered the loss
should be entitled to be compensated out of treasury funds.

Recommendations with respect to Powers of Detention of Persons for
Questioning.

73 We recommend that a police officer should be entitled to
require a person whom he reasonably wishes to question concerning
a suspected crime to accompany him to a police station and for that
purpose to use such force as is rcasonably necessary.

74 We recommend that a person may be lawfully detained for
questioning at a police station for a period not exceeding two hours,

75 We recommend that a person so detained may, in appropriate
circumstances, be searched for dangerous materials including weapons

and that any such dangerous materials found upon him may be
confiscated. )

76 We recommend that detention of a person for questioning for a
period exceeding twn hours may be ordered by a special magistrate
who may determine he length of such further detention and where
the person is to be detained, or who may release the person on bail
to attend for further questioning, and who may order that further
questioning be conditional upon prior rest and refreshment being made
available for the detainee.

77 We recommend that detention for questioning shall not be
regarded as an arrest of the person so detained.

78 We recommend that a person detained for questioning shall be
entitled to have his solicitor present at all times and to be represented

by solicitor or counsel on any application to a magistrate in relation
to detention.
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Recommendations with respect to Identification of Suspects.
79  We do not recommend that police be required to produce to
any person seeking to identify a suspect photographs other than those
properly kept in police records.
80 We recommend that persons taking part in an identification
parade be not asked to make any bodily movement or gesture.
81 We recommend that if the identifying witness wishes to .hear
the persons taking part in an identification parade speak as an aid to
identification, all such persons be requested to speak, in turn, the same
words, and if the witness wishes the words to be repeated each such
person be asked to repeat them in turn.
82 We recommend that prior to viewing an identification parade a
witness be requested to give a description of the person to be identified
and that such description be written down and a copy supplied to an
accused person,
33 We recommend that no visual recording be made of an
identification parade.
34 We do not recommend that the accused’s solicitor be present
at an identification parade.

Recommendation with respect to the “Holding” Charge.

85 We recommend that the police should not chargg a person
with one offence and seek a remand without bail in order to gain
time to proceed with inquiries into another offence.

Recommendation with respect to the Place of Interrogation of Suspects.

806 We recommend that a suspected person should not be detained
in a small interview room for a long period before interrogation.

Recommendation with respect to Interrogation Before a Magistrate.

87 We do not recommend that interrogation of a suspect or
accused person should take place before a magistrate.

Recommendations with respect to the Method of Taking a Statement.
38 We do not recommend the adoption in South Australia of the
Judges’ Rules.
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89 We recommend that any confession made in consequence of

any threat or inducement held out by any person should be excluded
from evidence.

90 We recommend that any second or subsequeat interogation
of an accused person be limited to seeking answers to questions relating
to further information which the police have obtained since his first
interrogation and that if the accused is represented by a solicitor the
interrogation be conducted in the presence of the solicitor,

91 We recommend that electronic equipment be installed in inter-
view rooms at police headquarters and that the electronic recording
of interviews be made on an experimental basis.

92 We recommend that immediately after an interview is so
recorded the record should be transcribed and a copy of the transcript
handed to the accused.

93 We recommend that after transcription the tape should be
sealed and remain sealed until it is produced in court.

94 We recommend that where notes of an interview by a police
officer arc taken either on a typewriter or by hand the accused should
be permitted to peruse them and should be invited to sign them as a
true and correct record of the interview if he is willing to do so.

95 We recommend that if the person interrogated is illiterate the
notes should be read to him and his agreement that the record is

correct should be sought by a police officer senior to the one taking
the notes.

96 We recommend that if the police officer makes his notes after the
completion of the interrogation and the person interrogated has been
charged with any crime the police officer should supply such person

with a copy of the notes as soon as practicable after they have been
made.

Recommendations with respect to Legal Advice and the Right to
Representation During Interrogation.

97  We recommend that a person whose knowledge of the English

language is limited should be entitled to have present at an interview

an interpreter of his choice for the purpose of checking the work of

the police interpreter.
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98 We recommend that where an aborigine, not ful!y .convc?rsant
with the English language or the white person’s culture, is therverGd
fhe interview should be conducted in the presence of an qﬂwcr of the
Community Welfare Department and, if he deems advisable, of a
friend of the aborigine.

99 We recommend that a person who is to be interrogated be
asked it he wishes to have a solicitor present and be given the
opportunity of communicating with a solicitor by telephone before

being interrogated.

100 We recommend that the person to be interviewed be inform"ed
of his right to have a solicitor present at the mt,er,v,lew by a police
officer senior to the officer who is to interrogate him.

101 We recommend that if the services of a s_olicitor cam?ot be
obtained by the person to be interviewed he be 'glve'n the option of
waiting until a solicitor can be obtained before being mterrogatec}, but
that if he elects to wait he may be subject to an order for detention,

102 We recommend that a person detained f.or questioni[}g b.e
permitted to telephone his wife or a relative or fnen_d to ex.plam his
position and to request the attendance at the police station of a
solicitor, relative or friend.

103 We recommend that a person to be interrogated yho does
not have a solicitor present at his interrogation may have instead a
person not connected with the matter under investigation.

104 We recommend that consideration be gi\}en to the attendance
at police stations of duty solicitors as part of legal aid.

Recommendations with respect to the Right to Silence.

105  We recommend that the onus of proof in criminal charges
be not reversed or varied and that the stanqard of proot:: be not
Jowered, but that a court or jury should be c?ntxtlcd to take into con-
sideration, in deciding questions of guilt or innocence, the refu§al or
failure of the accused to answer any questions propetly .put to him by
a police officer and to draw such inferences as seem to it to be proper
from the failure of the accused, when questioned by the police, to
disclose any fact material to his defence.
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106 We recommend that where a court or jury believes that failure
to answer a question confirms evidence connecting the accused with
the c¢rime such failure may amount to corroboration,

107 We rccommiend that accused persons who are committed for
trial should be required to give to the Crown Prosecutor within seven
days aflter committal particulars of any alibi intended to be re.]icdl
upon as a defence, but that they. should not be required to disclose
any other fact material to the defence prior to presenting the defence.
108 We recommend that as soon ag an interrogating police officer
believes that it is probable that a person questioned by him will be
charged with an offence, he should caution such person that he is not
obliged to answer any questions but that the questions and any answers
thereto will be given in evidence if he is subsequently charged with an
offence in relation to the matters concerning which he is being
questioned, and that, if he is charged, an inference adverse to him may
be drawn from his failure to answer any questions or from his failure
to disclose at that stage any matter which may be material to his
defence to the charge.

109 We recommend that it should not be open to the court or a
jury to draw any inference adverse to the accused from any failure
to answer any question put to him or to mention any matter of defence
before he is cautioned.

Recommendations with respect to Illegally Obtained Evidence.

110 We recommend that the legistature should declare what methods
of obtaining evidence are illegal or improper, and the question whether
evidence has been illegally or improperly obtained should be a question
for determination by the court as though it were a matter of law,

111 We recommend that evidence illegaily or improperly obtained
should, subject to the qualification mentioned in 113, be inadmissible
for all purposes, and should not be available to impeach credit,

112 We recommend that evidence obtained as a result of urgent
entry by police or others®* should be admissible.
113 We recommend that where the illegality or impropricty is

not directed against and does not rclate to the person against whom
the cvidence is tendered the evidence should be admissible.

£ kb i S T S

21 Chapter §, parné. 3.5 and 4.
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114 We recommend that there should be no distinction, as rcgt.lrcls
evidence illegally or improperly obtained, between evidence obtained

" by police officers and that obtained by other persons.

Recommendations with respect to Compensation for Injuries or
Death Resulting from Assisting Police.
115 We recommend that persons assisting police officers in the
execution of their duty receive compensation for injuries suffered by
them and that the dependants of persons who have died as a result of
lending such assistance be compensated.
116 We recommend that the amount of such compensation be
assessed by a court as though it were damages for a civil wrong payable
by the wrongdoer.
117 We recommend that consideration be given to paying sxfch
compensation out of the general revenue of the State and subrqgahng
to the Treasurer all rights which the person compensated would have
had against the wrongdoer.
118 We recommend that the question of compensating persons who
have assisted the police or their dependants be considered as Part of a
review of the scope of the Criminal Injuries Compensation Act,
1969-1972.
Recommendations with respect to the Statutory Power to Arrest
Without Warrant.
{19 We make no recommendations concerning the powers of arrest
contained in ss. 76 and 77 of the Police Offences Act, 1953-1973 or
ss. 271 and 272 of the Criminal Law Consolidation Act, 1935-1972.
120 We recommend that the power fo arrest without warrant upon
charges which may be heard and disposed of in a court c?f suml}mry
jurisdiction should be exercisable only if the person arrcstmg‘ believes
on reasonable grounds that the offence is likely to be contmu.cd or
repeated if an arrest is not made, or that the person arrested is not
likely to attend at court in answer to & summons, or that t'he arrest
may facilitate the obtaining of evidence to establish the guilt of the
person in relation to the offence with which he is to be charged.

Recommendations with respect to the Use of Force.
121 We make no recommendations with regard to the use of
handcuifs or batons.
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122 We recommend that the use of firearms be permitted ouly
where it is reasonably necessary to protect lite, or there is a reasonauble
apprehension of serious injury to a person,

123 We recommend that consideration be given to the rescission of
the instruction to police (o fire a warning shot,

Recommendations with respect to Persons Taken into Custody.

124 We make no recommendations concerning the present method
of taking persons into custody.

125 We recommend that the only objects which should be removed
from a person taken into custody should be articles which may be used
to barm that person or uny other person, articles which may be material
as evidence of the offence with which the accused person has been
charged, and money, '

12‘6 .Wc recommend that a person taken into custody should be per-
mitted, if he 50 desires, to have any articles in his possession deposited
for safe custody with the Officer in Charge of the Police Station,

.127‘ We'rccommcnd that a person taken into custody be asked if
he is suffering from an illness requiring medication; that if he claims
to have such an jliness he be either permitted to take such medication

er a doctor be called to examine him and to prescribe medication if he
thinks fit, . |

Recommendations with respect to Offences Committed Oustide South
Australia,

128 We recommend that a police officer should be empowered to
arrest without warrant any person reasonably suspected of having com-
mitted in another State or Territory of Australia an offence which, it
committed in South Australia, would be an indictable offence agaivns[v‘
the law of South Australia,

129 We recommend that such person should be brouglit before the
court within the time limited by s, 78 of the Police Offences Act
191‘53-’19‘73 and that the court be empowered to remand him cither On‘
bail or in custody for sufficient time to enable extradition proceedings
to be brought against him in relation to the alleged offence. }
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130 We recommend that any person taken into custody may, with
his consent, be taken beforc a special magistrate for the purpose of
being discharged without the preferment of any formal charge.

131 We recommend that if a person is so discharged he should
not be designated in any potice records relating to the matter as a
person charged with committing an offence,

Reconmmendations with respect to Fingerprinting and Photographing
of Persons by the Police.

132 We recommend that s, 81 (4) of the Police Offences Act, 1953«
1973 be amended to enable the police to fingerprint and photograph
any person in lawful custody upon a charge of committing any offence.
133 We recommend that if the accused is subsequently acquitted
of an offence, or the charge is not proceeded with then his fingerprints
and photographic records be destroyed.

134 We recommend that a special magistrate be authorized upon
application to permit the police to take the fingerprints or photograph
or both of a person charged with a crime who is not in custody and
of a person not charged with a crime where the fingerprints or the
photograph may assist in solving the crime.

135 We recommend that any order made under 134 shall conlain
provision for the destruction of the fingerprints or photographs at such
time as they have ceased to be of use in the police inquiries,

Recommendation with respect to Parades of Accused Persons to Aid
1dentification by Police Officers, .

136 We recommend that the practice of holding identification

parades to assist in recognition of accused persons by members of the

Police Force be discontinued,

Recommendations with respect to the Use of Listening Devices.

137 We recommend that the Police be at liberty to use a listening
device within the meaning of the Listening Devices Act, 1972 and for
the purposes described in that Act only upon an order of a Judge of
the Supreme Court or the Local and District Criminal Court.

138 We recommend that the application for such an order be made
in closed Chambers ex parte cither on oral evidence or by affidavit.
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(39  We recommend that the order specify the names of the persons
whose conversations are to be overheard, monitored or recorded, if
such pames are known, the means by which the conversations are to
be overheard, monitored or recorded and the period for which this may
be done.

140 We recommend that the order may contain a direction that the
application, cvidence and order be sealed up either for a stated time or
until further order.

Recommendations with respect to Police Bail,

141 We recommend that s. 80 of the Police Offences Act, 1953-
1973 be amended to require a member of the Police Force, who
takes into custody 4 person arrested without warrant, immediately to
inform that person that he may apply for bail, and then, i he is not
granted bail, to inform him that he is entitled to make application for
bail to a justice.

142 We recommend that a justice of the peace should be made
available at all times to hear an application for bail.

143 We recommend that the police should be entitled to grant bail
conditionafly upon fhe compliance with ferms relating to overnight
residence and to the refraining from communication with named
persons.

144 We recommend that accused persons be at liberty to com-
municate by telephone with other persons to assist them in obtaining
bail but that a member of the Police Force may, if he deems it
necessary to prevent communication for ulterior purposes, be present
while the accused person makes telephonc calls.

Recommendations with respect to Testing for Blood Alcohol Content.
145 We recommend further inquiry into the accuracy of breath
analysis and into the methods of breath analysis and the desirability
or otherwise of having breath analysis taken by persons who are neither
trained scientists nor working under the direction of trained scientists.

146 We recommend that in such inquiry the desirability or other-

wise of substituting compulsory blood testing for breath analysis be
considered,
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147 We recommend that full statistics be kept in relation to blood
tests compulsorily made upon accident victims, and in particular the
times and places of such accidents, to ascertain whether accidents in
which the victim has consumed alcohol are more likely to occur at
particular times and in particular places.

Recommendation with respect to a National Forensic Institute.

148 We recommend that the South Australian Government
co-operate in the establishment of a national institute of forensic
science.

Recommendations  with respect to the Police Forensic Science
Laboratory.

149 We rccommend that the laboratory should be serviced by
members of the Public Service and by members of the Police Force.

150 We recommend that the Dircctor of the laboratory should hold
a higher university degree in science and should be a person capable
of initiating forensic investigation, of directing the training of personncl
including in-service training, and of directing what matters can properly
be undertaken within the laboratory and what should be sent elsewhere
for further investigation, and, as to matiers to be sent outside, where
and to whom they are fo be sent,

151 We recommend that the Jaboratory should not underiake
pathological examinations but that the Director should, after consulla-
tion with the Coroner if necessary, direct when and by whom an
autopsy shall be performed upon the body of a person whom the
police suspect to have been the victim of a crime,

152 We recommend that the Deputy-Directer of the Laboratory
should hold a degree in science.

153 We recommend that the laboratory should have a chemistry
department the head of which should hold a universily degree.

154  We recommend that future tests of blood stains should be by
the A BO method, the MN method and the Rh method, We make
no recommendation as to which would be the most appropriate
authority to make these tests,

201



' SUMMARY OF RECOMMENDATIONS

155 ° We rccommend that a forensic odontological service be set up
within the State and that consideration be given to the appropriate
institution to undertake a forensic odontological service,

56 We recommend that where expensive equipment is nccessary
for scientific examinations und the use of such equipment is available
outside the Police Forensic Laboratory it be not duplicated within
the laboratory.

157 We recommend that the Police Forensic Laboratory should
not employ specialist scientists who will not be fully employed within
their speciality where the services of such specialists can be obtained
by sending work to a government department or outside agency,

158 We recommend that the Police Forensic Laboratory be housed
in the building proposed to be built in Divett Place or, if that is not
possible, in a building adjacent thereto.

Recommendations with respect to the Discretion to Prosecute and the
Conduct ol the Prosccution,

159 We do not recommend the establishment of an office of Direclor
of Public Prosecutions.

160 We recommend that the decision to prosecute remain at the
discretion of the Police Force, except where Parliament may provide
otherwise in particular statutes.

161 We recommend that the liaison between the Crown Law
Department and the Police Force which now exits in relation to com-
plex commescial prosecutions be extended, as soon as sufficient num-
bers of competent legal practitioners can be recruited into the Crown
Law Department, $o all prosecutions for offences triable in the Supreme
Court, and, as soon as practicable thercafter, for offences triable in
the Local and District Criminal Caurt.

162 We recomimend that it should become the duty and practice
of the Police Force to refer to the appropriate solicitor in the Crown
Law Department for his consideration any report concerning an
indictable offence in which the police are undecided whether the evi-
dence is sufficient to warrant prosecution,
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Recommendations with respect to the Discretion to Prosecute by Private
Security Services.

163 We recommend that store owners should be warned that they
should report to the police all offences of larceny from the stere
detected by their store detectives and should not themselves deal with
the offenders by admonition or otherwise.

164 We recommend that if such warning appears to be disregarded
consideration be given to the enactment of 4 statutory provision maKing
the failure by a store owner to report tu the police an offence of
larcery from the store of which he has cognizance an offence punishable
summarily.
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SCHEDULE 1

ORGANIZATIONS AND INDIVIDUALS FURNISHING
SUBMISSIONS

Australian Mineral Development Laboratories
Chequer Security Service

Churches of Christ Department of Sociil Service
Forensic Science Society, South Australian Branch
Good Neighbour Council of South Australia Inc.
Law Society of South Australia Incorporated
Police Association of South Australia

South Australian Council for Civil Liberties
South Australian Police Department

M:. K, V. Borick

Dr. K. A. Brown

Mr. B. R. Cox, Q.C.—Solicitor-General

Mz, C. R. Curtis

Mr. K. P. Duggan—Crown Prosecutor

Mr. L. K. Gordon—Crown Solicitor

Dr. H. Harding

Mr. A. S. Hodge

Mr. A. W. Jamrozik

Mr. A. J. Jones

Mzr. P. J. Norman

Mr. M. P. O’Callaghan

Professor L. E. Smythe

SCHEDULE 2
PERSONS INTERVIEWED

Mr. H. H. Salisbury, South Australian Police Comemissioner

Mr. L. D. Draper, Deputy Commissioner of Police

Mr. E. L. Calder, Assistant Commissioner (Operations)

Senior Chicf Superintendent N. R. Lenton, Criminal Investigation
Branch

Dr. H. Harding, Biochemistry Department, University of Adelaide
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Mr. P. J. Norman, Solicitor

Mr. J. L. Fish, Home Office, Forensic Science Laboratories

Mr. K. V. Borick, Barrister

Dr. J. Hay, Red Cross Blood Centre

Mr. C. F. Tippett, Home Office, Forensic Science Laboratories

Dr. J. H. Bonnin, Director, Institute of Medical and Veterinary Science

Dr. Earle Hackett, Deputy-Director, Institute of Medical and
Veterinary Science

Miss J. A. Richardson, then Principal of Women Police Branch, South
Australian Police Department

Mr. L. K. Turner, Director, Norman McCallum Police Forensic
Science Laboratory, Melbourne

Professor D. J. M. Bevan, Professor of Chemistry, Flinders University
of South Australia

Mr. K. Hocking, Senior Architect, Public Buildings Department

SCHEDULE 3

STATUTORY PROVISIONS FOR ENTRY, SEARCH AND
SE1ZURE

Abattoirs Act, 1911-1950—ss. 68, 69 and 74
Aboriginal and Historic Relics Preservation Act, 1965—ss. 12 and 31
Agricultural Chemicals Act, 1955—s. 24

Agricultural Seeds Act, 1938-1957—s. 10.

Aircraft Offences Act, 1970-1971—s. 18

Apiaries Act, 1931-1964—ss. 8 and 12

Barley Marketing Act, 1947-1972—s, 10

Benefit Associations Act, 1958—s. 7 (4)

Boilers and Pressure Vessels Act, 1968-1971—s. 24 (1)
Brands Act, 1933-1969—ss. 21 and 39

Branding of Pigs Act, 1964-1966—s. 11

Builders Licensing Act, 1967-1973—s. 22 (1)
Building Act, 1923-1971—ss. 16 and 48
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Building Operations Act, 1952—s. §

Bush Fires Act, 1960-1972—ss. 86 and 92

Cattle Compensation Act, 1939-1974—s. 14 (@)

Chafl and Hay (Acquisition) Act, 1944—s. 11

Chaft and Hay Act, 1922-1938—s. 5

Citrus Industry Organization Act, 1965-1972—s. 27

Coal Act, 1947-1950—s. 15

Coast Protection Act, 1972—s. 23 (1) and 2)

Community Welfare Act, 1972—ss. 44 (4), 45, 55 (1), 64 (1), 71
79 (1) and 89 (1) ‘

Coroners Act, 1935-1969—s. 253

Criminal Law Consolidation Act, 1935-1974—ss. 67, 236 and 318

Dairy Cattle Improvement Act, 1921-1972—s. 12

Dairy Industry Act, 1928-1972—s. 11

Dairy Produce Act, 1934-1946—s. 19

Dangerous Drugs Act, 1934-1972—s. 9 (a), 11 (2) and 12

Discharged Soldiers Settlement Act, 1934-1940—s. 40

Dog-Racing Control Act, 1966-1967—s. 7

Dog Fence Act, 1946-1969—s, 23

Dried Fruits Act, 1934-1972—s. 33 (1

Egg Industry Stabilization Act, 1973—s. 10 (1) and (3)

Employees Registry Office Act, 1915-1966—s. 11a

Explosives Act, 1936-1972—s, 42

Farmers Assistance Act, 1933-1943—s. 35

Fees Regulation Act, 1927—s. 4

Firearms Act, 1958—ss. 31 and 32

Firc Brigades Act, 1936-1974—sgs. 46, 73 and 75

Flammable Clothing Act, 1973-—s, 5(1)

Fisheries Act, 1917-1938—ss. 8-11

Fruit Cases Act, 1949—s, 7

Fruit and Plant Protection Act, 1968—s. 24 (1)

Fruit and Vegetables (Grading) Act, 1934—s. 7

Fruit and Vegetables (Prevention of Injury) Act, 1927-—s. 4
Gas Act, 1924-1974—s. 20

Harbours Act, 1956-1974—s. 134

Hide and Leather Industries Repeal Act, 1956—s, 17
Hide Skin and Wool Dealers Act, 1915-1965—s, 11
Honey Marketing Act, 1949-1964—s. 33

b
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Housing Improvement Act, 1940-1971—s. 67

Inflammable Liquids Act, 1961—s. 20 :

Industrial Safety, Health and Welfare Act, 1972—ss. 16 (3) and 19
(1)-(4)

Juvenile Courts Act, 1971-1974—s. 60

Land Acquisition Act, 1969-1972—s. 27 (1)

Land Commission Act, 1973—s. 20 (1) and (2)

Landlord and Tenant (Control of Rents) Act, 1942-1960—ss. 39 and
105

Land Scttlement Act, 1944-1974—s. 32

Licensing Act, 1967-1974—ss. 66 (17), 92, 136 (1) and (2), 152, 174,
180 (1), 184, 185 and 171 (3)

Liquified Petroleum Gas Act, 1960—s. 9
iquid Fuel Act, 1941—s. 9

Iljocclzal Government Act, 1934-1972—ss. 416 (1), 417 (1), 421, 496 (2),
511, 639 and 652

Long Service Leave Act, 1967-1972—s. 14 (1)

Lottery and Gaming Act, 1936-1972-—ss, 71, 73, 87 and 115

Margarine Act, 1939-1973—s. 6

Marine Act, 1936-1973—ss. 66 and 71

Marine Stores Act, 1898-1963—ss. 22 and 23

Meters and Gas Act, 1881—s. 20

Metropolitan Milk Supply Act, 1946-1971—s. 26

Metropolitan Taxi-Cab Act, 1956-1972—s. 38

Mines and Works Inspection Act, 1920-1970—ss. 7 and 10

Mining Act, 1971-1972-—s. 15 (1) .

Motor Fuel Distribution Act, 1973—s. 24 (1)

Motor Vehicles Act, 1954-1972—ss. 52 and 139

Murray New Town (Land Acquisition) Act, 1972—s. 10 (1)

Narcotic and Psychotropic Drugs Act, 1934-1972-—ss. 11 and 12

National Parks and Wildlife Act, 1972-—ss. 22 and 23

Noxious Trades Act, 1943-1965—s. 16

Oats Marketing Act, 1972—s. 22 (1)

Oriental Fruit Moth Control Act, 1962-1967—s. 9 (b)

Packages Act, 1967-1972—s. 8 (1)

Petroleum Products Subsidy Act, 1965—s. 12 .

Petroleum (Submerged Lands) Act, 1967-1969—s. 126 (1)

Phylloxera Act, 1936-1969—s. 35
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‘Pistol Licence Act, 1929-1971—ss. 12, 13 and 14
Places of Public Entertainment Act, 1913-1972-—ss. 13 (3), 16a, 26
and 26 (2)

Police Offences Act, 1953-1973—ss. 32, 67, 68, 69, 70, 71, 73, 74 and 81
Poultry Processing Act, 1969—s. 8 (1) and 2)

Prevention of Cruclty to Animals Act, 1936-1973—ss. 16, 19 and 22
Prcv:(:lntion of Pollution of Waters by Oil Act, 1961-1972—ss. 10 (2)

and 14

Public Works Standing Committee Act, 1927-1970—s. 20

Red Scale Control Act, 1962-1967—s. 9 (6)

Registration of Dogs Act, 1924-1971—s. 20

River Torrens Protection Act, 1949—s. 11

Road Traffic Act, 1961-1974—ss. 37, 154, 160 and 161

Sale of Fruit Act, 1915-1935—s, 13

Sale of Furniture Act, 1915-1961-—s, 4

San Jose Scale Control Act, 1962-1967—s. 9

Scientology (Prohibition) Act, 1968—s. 5 1)

Second Hand Dealers Act, 1919-1971—ss. 31 and 32

Sewerage Act, 1929-1974-—s, 51

Shearers Accommodation Act, 1922-1967—ss. 8 and 9

South Eastern Drainage Act, 1931-1974—s, 22

South Western Suburbs Drainage Act, 1959-1970—s. 15

Statistics Act, 1935—s. 9

Stock and Poultry Diseases Act, 1934-1968—ss. 10a and 12

Stock Foods Act, 1941-1972—s. 9

Stock Medicines Act, 1939-1973—s. 10

Surveyors Act, 1935-1971—s. 31

Swine Compensation Act, 1956-1972—s. 15 (a)

Textile Products Description Act, 1953.1972—s, 7 (a) (1)

Tobucco Industry Protection Act, 1934—s. 3 :
Underground Waters Preservation Act, 1969-1973—s 52 (1) and (2)
Uranium Mining Act, 1949-1954-—s. 4 )

Valuation of Land Act, 1971-1973—s. 26 N

Vermin Act, 1931-1967—s. 11

Waterworks Act, 1932-1974—ss. 12, 20 and 47

Weeds Act, 1956-1969-—ss. 10. 32 and 34
‘Weights and Measures Act, 1971-1973—s. 22 (1)

Whaling Act, 1937—s. 15

208

SCHEDULES

Wheat Delivery Quotas Act, 1969-1973—s. 27 (1)
Wheat Industry Stabilization Act, 1968-1973—s. 5
Workmen’s Compensation Act, 1971-1973—s. 34

SCHEDULE 4
THE JUDGES’ RULES

1 When a police officer is trying to discover whether, or by whom,
an offence has been committed he is entitled to question any persun,
whether suspected or not, from whom he thinks that useful information
may be obtained. This is so whether or not the person in question has
been taken into custody so long as he has not been charged with the
offence or informed that he may be prosecuted for it.

2 As soon as a police officer has evidence which would afford
reasonable grounds for suspecting that a person has committed an
offence, he shall caution that person or cause him to be cautioned
before putting to him any questions, or further questions, relating to
that offence.

The caution shall be in the following terms:

“You are not obliged to say anything unless. you wish to do so but
what you may say may be put into writing and given in cvidence.”
When after being cautioned a person is being questioned, ov elects {o

make a statement, a record shall be kept of the time and place at
which any such questioning or statement began and ended and of the

persons present.

3 (a) Where a person is charged with or informed that he may
be prosecuted for an offence he shall be cautioned in the following
terms:

“Do you wish to say anything? You are not obliged to say anything
unless you wish to do so but whatever you say will be taken down in
writing and may be given in evidence,”
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(b} It is only in exceptional cases that questions relating to th
oﬂcincc should be put to the accused person after he has been charg :1:
0; informed that he may be prosecuted.  Such questions may b:: ?)(l:lt
fv]qutcrgc thcly are n,eccsmryvfor. the purpose of preventing or minimising
: or loss .to some other person or to the public or for clearing
Up an ambiguity in a previous answer or statement, o

op
I wish to put some questions to you about the offence with which
you have bccq charged (or about the offence for which you hm be
prosgcutcd). You arc not obliged to answer any of these uc;ti},on
but“ il you do the questions and answers will be taken dow in " .
and may be given in evidence.” - | n v

Any questions put and answers given relating to the offence must be
contempor{mcously recorded i full and the record signed by that
person or if he refuses by the saterrogating officer,

,Efc) ?thn such a person is being questioned, or elects to make a state-
n(.‘ a record shall be kept of the time and place at which any
questioning or statement began and ended and of the persons present

4 f.\ll written statements made after caution shall be taken in the
following manner: (a) I a person says that he wants to make a state-
ment he shall be told that it is intended to make a written re::ord‘ of’
what hc% says. He shall always be asked whether he Wishcs' to write
down himselt what he wants to say; it he says that he cannot wfite
or that he would like someone to weite it for him, a pdlice officer ma
oﬂ"cr to w;ita the statement for him. T¢ he accepts the offer the oli‘cz
o.ﬂlcer shall, before starting, ask the person making the s!at‘emcgtt to
sigh, or make his mark to, the following: |

oy .

«+«vus Wish to make a statement. T want

| 1 h .1 want someonec
to write down what I say. T have been told that T need not say any-

L T Y

(b) Any person writing his own statement shall be allowed to do so

without any promp{inq as distine YN
’ ¢ . g as distinct from indicating to hin t
are material. g im what matters
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(c) The person making the statement, if he is going to write it himself,
shall be asked to write out and sign before writing what he wants to
say, the following:

“I make this statement of my own free will, I have been told that I
need not say anything unless { wish to do so and that whatever 1 say
may be given in evidence.”

(d) Whenever a police officer writes the statement, he shall take down
the exact words spoken by the person making the statement, without
putting any questions other than such as may be needed to make the
statement coherent, intelligible and relevant to the material matters;

he shall not prompt him.

(¢) When the writing of a statement by a police officer is finished
the person making it shall be asked to read it and to make any
corrections, alterations or additions he wishes, When he has finished
reading it he shall be asked to write and sign or make his mark on the
following certificate at the end of the statement:

“I have read the above statement and I have been told that T can
correct, alter or add anything I wish, This statement is true, T have
made it of my own free will.”

(f) It the person who has made a statement refuses to read it or to write
the above mentioned certificate at the end of it or to sign it, the
senior police officer present shall record on the statement itself and in
the presence of the person making it, what has happened. 1If the
person making the statement cannot read, or refuses to read it, the
officer who has taken it down shall read it over to him and agk him
whether he would like ta correct, alter or add anything and to put
his signature or make his mark at the end. The police officer shall
then certify on the statement itself what he has done,

5 If at any time after a person has been charged with, or has been
informed that he may be prosecuted for an offence a police officer
wishes to bring to the notice of that person any written statement made
by anothier person who in respect of the same offence has also been
charged or informed that he may be prosecuted, he shail hand to that
person a true copy of such written statement, but nothing shall be
said or done to invite any reply or comment. If that person says that
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he would like to make a statement in reply, or starts to say something,

he shall at once be cautioned or further cauti .
rule 3 (a), cautioned as prescribed by

f}' | _Pcrﬁons other than police officers charged with the duty of
uwes!nga(mg offences or charging offenders shall, so far as may be
practicable, comply with these rules,

INDEX

A

Aborigines
as police officers, 40
interrogation of, 95-6

Accused Persons .
see:  Physical Examination of
Accused Persons

Appeals
in complaints against the police,
2-3

Police Appeal Board, 46, 52-3, 53

Arrest, 115-31
at common Jaw, 115-7
by a police officer, 115
by a private citizen, 115-6
Crimes Act (Aus), 120
discretion of police in, 120-2
criteria for exergise of, 120-1
police directions, 120-1
duty of private citizen to assist
police, 116-7
compensation for injury, 116-7
duty to inform arrestce of reason
for, 126
failure to give name and address,

fol}%\(w)/cld by release without action,
force, use of, 122-6
batons, 123
police directions, 123
fircarms, 123-6
issuc of to police, 125-6
justification for, 123
police directions, 123, 124
recommendations with respect
to, 124-5
warning shot, 125
handcufls, 122-3
police directions, 122-3
police dicections, 122
for minor and sutnmary offences,
121-2
recommended scheme for, 121.2
meaning  of,
medical examination on, 121
offences committed outside South
Australin, 129-30
Crimes (Powers of Arrest) Act
(Vie), 129
recommendations with respect to,
129-30

—a

w

Arrest—continued
search and seizure incidental to,

statutory power of, 117-22
by police officers, 117-8, 118-22
by private citizens, 118
taking into custody, 127-9
bail, 127
physical health of arrestee, 128
medical treatment, 128
police directions, 127
private citizens, duty of, 127
search of arrestce, 127-8
at common law, 127
statutory provisions for, 127.8
Australian Institute of Criminology
see: Crime Statistics
uniform crime statistics, 44

B
Bail
see: Police Bail
Batouns
seer  Arrest
C

Chief Sccretary

appointment of police officers, 6-7

complaints against the police, role
in, 46

discretion as to numerical strength
of the police force, 8-9

Police Appeal Board, rélationship
with, 46

Commniissioner of Palice
see:  Police Comumissioner

Compensation .
for damage in search and seizure,
70

for damage or injury in com-
plaints against the police, 53-4

for injury in assisting the police,
1

Complaints Against the Police, 45-54 .,

appeal, 52-3
against penalty, 53 *
costs on, awarding of, .53
Police Appeal Board, to Chair-
man of, 52-3 ‘
right of, 52-3
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Comphaints Against the Police—
continued
charge, 51-2
Commissioner, discretion of, 45
compensalion in, assessment of, 53
right of election in, 53
investigation of, 45, 49
need for reform, 47
penalties for, 46
Police Appeal Board, 46, 52-3, 53
composition of, 46
costs, awarding of, 53
nced for reform, 52-3
right of appeal (0, 46
role of, 46
Poéllcc Inquiry Commitlee, 456,

composition of, 45

costs, awarding of, 5t

hearing of charge, 45-6, 51

representation at, 46, 51

preliminary inquiry, 46-50

investigation of complaints in the
United Kingdom, 47-8

recommended scheme, 49-50
no‘é;ecd for special legislation,

use of persons outside the S.A,
police foree, 49-50
use of police officers outside
the S.A. police force, 49-50
records of charges, 49
reporting of, 45

Confessions
sees Inferrogation of Suspects
illegully  obtained evidence, con-
trast with rule relating to, 107

Constables
see: Specinl Constable and Peace
Officers

Courts
Local and District Criminal Court
Judge of, chairman of Police
. Appeal Board, 46
11';(5116113; devices, order for use of,

otderlies for, 18-19
Suqrcmg Court
listening devices, order for use
of, 140
orderlies for, 18-19

Crime

prevention of, 6-7, 10
solution of, 7
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Crime Statistics, 44
annual veports of Police Com.
missioner, 44
Australian fInstitute of Crimino-
logy, function of, 44
Bureau of Criminology or Crime
Statistics and Research, 44
uniform, neced for, 44
Crown
seer  Governor
Crown Law Deparfment
complaints  against  the  police,
'r(:px'sefcming the Commissioner
in, 51
police prosecutions, assistance with
respect to, 168-9, 170-1, 1712
prosecutions, conduct of 175-6
sfaff, intcrchangc of, 176

D
Departinent for  Community
Welfare
interrogation of aborigines, role in,

Detendion of Suspects
see: Interrogation of Suspects

B
Entry on Premises
see:  Seerch and Seizure; Search

Warranls
Evidence
see:  llegally Obtained Evidence
Execufive

sees  Governor

Fingerprinting
sees Physical  Bxamination of
Accused Persons
Firearms
seey Arrest
security guards; use by, 180
Forensic Science Services, 145467
blood alcohol content, testing for
155-9
alcotest, 156
criticism of use of, 157-8
present law, 155-6
random tests, 155
right to demand test, 156-7
training of operatots, 157
wider use of, 158-9

INDEX

Forensic Science Services—continued

Coroner, order for post-morten
examination, 151
future of in South Australia, 159-67
independent laboratory, no need
for, 164-5

lack of facilities for pdlice force,
161-4

National Tnstitute of Forensic
Science, 160-1

odontelogy, 163-4

pathology, 163-4

Police Forensic Science Labora-
tory, development of, 165
location of 165-6

serology, 163-4

Government  and  Semi-Govérn-

ment Departments, use by police,

146-7

Adelaide Dental Mospital, 147,
155

15

Australian Mineral Development
Laboratory, 146-7, 162

Australian Red Cross Society,
147, 153-4, 163

South™ Australian Botaaical
Gardens, 147

South Australian Depattment of
Agriculture, 147

South Australian Department of
Chemistey, 146, 150

South Australian  Wooeds and
Forests Departmnent, 147

State Herbarium, S.A., 147

history in South Australia, 1435-6

South  Australian  Institute  of

Technology, 1456
Institute of Medical and Veterinary

Science, S.A., 146, 151, 152,

162, 163,

Director of Forensic Pathology,
146, 153
liason with police, 153

prciposcd role in South Australia,
51

inter-siate services, 147, 149-350
Victoria, 149-50, 152
Western Australia, 150
odontology, 134-5
meaning of, 154-5
present system, 155
recommendations with respect to,
163-4
overseas services, 147-9
England and Wales, 147-8, 152
others, 149
pathology, 152-3
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Forensic Science Services—continied
present sysleny, criticisms  of,
152-3
recommendations  with  respect
to, 163
planned scheme for South Austra-
la, 150-1
Coroner's Department, 150 )
Public Buildings Department, 151
l’o{i:g Forensic Science Laboratory,

dcwzlopmenl_ of, 165 )
future administration  of, 163,

4-5
location of, 1656
present role of, 151
deficiencies in, 151-2, 161-2
post-morlem examinations, 153
present system in South Australia,
criticism of, 1519
scene of erime officers, (46
serology, 153-4
present system, 1534
recommendations  with  respeet
lo, 154, 163

G
Governor
Police Appeal Board, appoiniment
of Chairman, 46
Police Tnquiry Commitiee, appoint-
ment of Chairman, 45

H
Hundcuft's
seel Arrest

1
Identification of Accused Persons
seer  Physical Examination of
Accused. Persons

Tdentification of Suspects
see: Inlerrogation of Suspects

Identification Pacrades
see:  Interrogation of  Suspects;
Physical Examination of

Accused Persons

Tllegally Obtained Evidence, 107-14
aceidental breach of statute, 113
admissibility of, 107-{1



IMegally Obtained Evidence—
contimied

discretion  of judical officers,
107-8
in England und in Scotland, 109
position in the United States of
America, 111
Scottish approach, 109-11
by persons other than police
officers, 113-4
confessions, contrast with rule relat-
ing to, 107 .
recommended rules of admissibility
of, 111-4

Interrogation of Suspects, 71-5,
76-99
see: Right to Silence
aborigines, 95-6
before a magistrate, 84
no nced for, 84
confessions, 84-8
admission of, 85-6
al common Ilaw, 85
caution, 87
diseretion of judge, 85
English Criminal Law Revision
Committee, proposal of, 86
guidance to police officers, 87
Judges' Rules, 86-7
questioning affer arrest, 88
rccscgmncndntions with respect to,

detention for the purpose of, 71-6
at a police station, 71-3
courts, position of, 71-3
magistrate, order for, 74-5, 83

legal representation for
detainee, 75
no power without arrest, 71-3
powers of police, 74-5
dangerous materials,  con-
fiscation of, 75
force, use of, 75
restrictions on, 74

foreigners, 95-6

“halding” charge for the purpose
of, 2.3

. discontinnance of use of, §2-3

identification of suspects, 76-82
identification parndes, 78-81

madel regulation with respect
to, 79-81

police directions, 78-9

presence of solicitor at, 81

INDEX

Interrogation of Suspects—continued

photographs, use of, 76-7
police directions, 76-7
trial, usé at, 77-8
wariing to jury, 76
illiterates, 95-6
interpreters, use of, 95-6
legal advice and right to repre-
sentation, 97-9
communication with wife, rela-
tive or friend, 97
duty solicitor, 98
Law Society of South Aus-
tralia Inc, consideration
by, 98
right to have solicitor present, 97
method  of taking a “statement,
88-95
alternative method, 92-4
clectronic recordings, 92-4
Judges’ Rules, 88
present method, 89-92
selegtive note’ taking, discretion
of police, 91-2
selective  note  taking, need
for completeness and
accuracy, 92
mkmg94of notes by police,
)
unsigned notes  to  refresh
memory, 91
unsigned notes, use of, 91
usual practice, 89-90
place of, 83-4
prc-irj:ll detention centre, use of,
prisoner’s friend, 96, 97, 98, 103
right of police challenge, 98
self-inerimination, rule against, 71
solicitor’s presence at, 96

J
Judges
see:  Courts

Judges' Rules
sees  Interrogation of Suspects

Justices of the Peice

bail, power to hear application for,
41, 142

Police Inquiry Committee, member
3

search warrants, power to issue,
52, 64

L
216

INDEX
L Offences in Public Places—continued

Law Soclety of South Australia distribution loj‘r‘ articles without per-
syion ‘
Guny"Rolicttor, provisi fole of “Town Clerk, 15
duty solicitor, provision of, 98 hilﬁgc"ring a police officer in the
Legal Advice and Representation execution of his duty, 13
seed Complaints | Against  the x;'x'ooﬁ of offcnce, 13
Police; Interrogation of Suspeets; loitering, 14-12
Law Society of Sotith Australia »
Incorporated

oy Pty 184 I anisnion o
[ al legiSte g

telatl Accused Persons
Ncl%Q-zi%OMh Wales  legislation, Physical  Examination of Accused

> o epislati " Persons, 132-8
mcr?:lsn?cctm{;d écz,lslnhon with ﬁngcrp‘rin.tipg, 132:6. o
‘udri)ci'\l order for the use of, 140 admissibility in evidence of, 132
us’c of, 138-9 : c‘ongpulqor'y; }3213,5 1636
} . destruction  of, .

Local and District Criminal Court in other places, 133-4

seer Courts practice in South Australin, 1346
present legislation, 133
recommendations  with  respect

Photographing

; M lo, 135-6 :
Magistrates . application to a magistrate for
accidental findings during search, order, 135

order for detention of, 69
appointment of specinl constables uses of, 33
and peace officers, 42-3 identification parades, 136-8 ,
detention, order for breach of the practice in South Australia,
peace, 14-5 1367
detention, order for the purpose discontinuance of, 137-8
of interrogation, 74-5 photographing, 133-6
detention, order for the purpose compulsory, 136
of search and seizure, 57-8 destruction of, 135-6
fingerprinting, order for, 135 in other_places, 133-4
interrogation of suspeets before, 84 practice in South Australia, 134-6
no need for, 84 present legislation, 133
photographing, order for, 135 recommendations with respect to,
Police’ Inquiry Commiltee, chaic- 135-6 )
man of, 45 application to n magisirate for
scarch warrants, issuc of, 64 Ortgcrl’s ;35
nces uses of,
Mir:’g: 9\2‘;:5?5 privacy, invasion of, 132, 132-41

sclective, 133

Police
see:  Appeals:  Arrest;  Com-
o plaints  Against the _ Police;
Offences \ . Forensic  Science  Services;
see:  Arresty Offences in Public illegally  Obtained  Evidence;
Places Interrogntion of Suspects; Listen-

Offences in Public Places, 10-17 ing Devices; Offences in Pablic
disorderly behaviour, 13-15 Places; ‘Physical Examxpauon of
breach of the peace, detention Accused  Persons; Police Bail;
for, 14-15 Police ~ Commissioner; ~ Police
passive resistance, 13-14 Discipline;  Police  Discretion;
disrupting mecetings, 15 Police Force; Search and  Sei-
powers of chairmian, {5 zure; Scarch Warrants
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Police—continued

aborigines, recruitment of, 40
efficiency of, 3, 6-8
prevention of crime, 6-7
public needs, 7-8
solution of crime, 7
extrancous duties of, 17-21
bailifis’ duties, 19
clerks of court, 19-20
married wonw 1y, use of, 20
court orderlies, 18-19
driver testing, 18
miscellaneous duties, 20
vehicle testing, 18
functions of, 1-3, 6-21
limitations to, 2-3
general duties, 6
interchangeability of, 412
inter-state, 41
overseas, 41
permanent employment, 41
temporary exchange, 41-2
police-public ralios, 22-5
polli(t)iclal involvement, neutralily in,
10-11
popularity of, 7-8
promotion of, 37-8
appeals, apainst, 46
Bramshill College, UK., 37-8
present position, 37
specialists, 38
K, Accelerated Promotions
__Scheme, 37-8
Universily graduates, 38
prosccutions, assistance of Crown
lfz\‘queparlmcnt, 168-9, 170-1,
recruitment of, 22, 25-8, 30-1
aborigines, 40
adults, 27-8
discretion of Commissionet.
minimum_ requirements, 27-8
psychological assessment of, 28
cadets, 26-8
discretion  of Commissioner,
it
minimum requirements, 27-8
psychological assessment of, 28
selection criteria, 26-7, 27-8
married women, 27
present position, 25-6, 28-9
specialists, 38 :
University graduates, 38
retirement of, 38

rules of conduct for, 3
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Police—continued
training of, 22, 25-37
adults, 30-1
advantages and disadvantages
of, 30
conclusions with respect to,
Board of Studies in Police
Education, 35-6
by other agencics, 33, 35
Colleges of Advanced Edu-
cation, 34-5, 38
by other police agencics, 33,
Australian  Police  College,
Manly, 34
cadet system, 28-31
advantages, 29
conclusions with respect to,
3.1 - )
course, 31
disadvantages, 29-30
women, 27, 39-40
crisis intervention, 31.2
Dlgéoma of Police Science, 34,

i11-§ex'vipe courses, 32, 33-4

university courses, 33, 35, 38
women, 39-40

as cadets, 39-40

equality of opportunity, 39-40

expansion of role of, 39

history of, 39

promotion of, 39

uniformed, 39

Police Appeal Board
see:  Complaints  Apgainst  the
Police; Police Discipline
Police Bail, 141-4
application to a justice, 142-3
assistance in obtaining, 143
conditions of granting, 143
granting of by police, 141
police directions, 141
statutory amendment, 1972, 141-2
operation of, 142

Police Commissioner

annual reports of, incidence of
crime, 44

appointment of police officers, 6-7

breathalyzing instrument, power to
authorize operators of, 155§

complaints against the police, dis-
cretion of, 45, 51
penalties, imposition of, 46, 53
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Police Couunissioner—continued

discretion as to numerical strength
of the police force, 8 i

extraneous  duoties  of  police,
views of, 17 _

general search warrant, power to
issue, 59 L

handcuffs, discretion in issne of,
122

listening devices, report on use of,
13

numerical strength of police force,
opinion of, 24-5 )

Police Appeal Board, appointment
of member of, 46

police discipline, discretion of, 45,
47

penalties, imposition of, 46
Police Inquiry Committce, appoint-
ment of member of, 45
promotion, criticisms of, 37
recruitment, discretion of, 27-8
special  constables and  peace
officers, 42-3

Police Department
see: Police Force

Police Discipline, 45-7
Commissioner, discretion of, 45, 47
investigation of, 45, 49
offences against regulations, 45-7
penalties for, 46
Police Appeal Board, 46

composition of, 46
right of appeal to, 46
role of, 46
Police Inquiry Committee, 45-6
composition of, 45
hearing of charge, 45-6
representation at, 46
records of charges, 49
reporting of, 45

Police Discretion, 8-10, 168-74
administrative, 8-9
Director of Public Prosecutions for

England and Wales, 172-3
no need for in, South Australia,
173
exercise of, §-10
by Chief Secretary, 8-9
by Commissioner, 8
by police officers, 9-10
functional, 9-10 o
in the interrogation of suspects,
2

to arrest, 9-10, 120-2

Police Discretion—continued

to prosecuie, 10, 168-74
commercial prosecutions, 169-70
committal procecdings, 171-2
decision as to trial, 169
police prosecutions, 170-1
Prosecutions Branch of the

police force, role of, 168-9
recommendations with respect (o,
173-4

Police Force, 22-44 .

see: Police; Police Commissioner

crime statistics by, 44 .

equipment and scientific aids for,
43-4

informalion office for, §

numerical strength of, 8§, 22-5
optimum, 24-5

organization of, 22-44

Police Academy, Fort Largs, 25-6,
31, 34, 40

Police Appeal Board, eclection of
member of, 46

Prosecutions Branch of, 168, 170-1

psychologist, appointment to, 28

structure of, 22-44

Police Forensic Science Laboratory
see: Forensic Science Scrvices
Police Inquiry Committec
see:  Complaints  Apainst  the
Police; Police Discipline

Police Oflicers
see: Police
Police Powers
see:  Arrest; Search and Seizure
Privacy
see:  Physical Examination of
Accused Persons
Private Securily Scrvices, 177-83
Commercial and Privale Agents
Act (S.A)), 1789
+ comparison with police force,
179-80
discretion to prosecule by, 180-3
recommendations with respect to,
182-3
firearms, use of, 180
use of, 177-8 .

Prosccutions
see:  Crown Law Department;
Police; Police Discretion; Police
Force
conduct of, 174-6
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