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THE UTILIZATION OF CRIMINAL JUSTICE STATISTICS Project was
funded initially in 1972 by the National Criminal Justice Information and
Statistics Service of the Law Enforcement Assistance Administration, One
primary aim of the projéct is the production. of annual editions of the
Sourcebook of Criminal Justice Statistics, a compilation of available
nationwide criminal justice statistical data, A second aim has been and
continues to be an examination of the utility that a variety of criminal
justice statistical data bases have for addressing questions of practical and
theoretical interest in the field.

One product of that examination is a series of analytic reports, of which
this volume is one, These reports, written by research staff members of the
Utilization ot Criminal Justice Statistics Project, all have a common theme:
the discussion of a central criminal justice topic using an exemplary or
innovative criminal justice data base. Each report in the series not only
discusses substantive findings in regard to particular issues, but also considers
the qualities and limitations of the data, as well as techniques and problems
of analysis, in relation to the substantive findings.

At a time when criminal justice statistics development is extensive, and
often expensive, these analytic reports focus attention on one often
overlooked function of criminal justice statistics—the analysis of current
issues and questions based on available data. In fact, the utilization issue is
perhaps as important as any in the area of criminal justice statistics. It often
happens that data are collected—usually at great expense—without sub-
sequent efforts to utilize such data to address the pressing problems that
confront criminal justice. This series of Analytic Reports explores the
problems and prospects inherent in th. application of various sources of
criminal justice statistical data to issues of interest and concern to asency
personnel, planners, researchers, and the public alike,

MICHAEL J. HINDELANG
Project Director



UTILIZATION OF CRIMINAL JUSTICE STATISTICS
Project Staff

Michael J. Hindelang, Project Co-Director
Michael R. Gottfredson, Project Co-Director

Nicolette Parisi, Project Coordinator
Christopher S. Dunn, Project Coordinator

Lawrence E. Cohen, Research Analyst
Timothy J. Flanagan, Research Analyst
John S. Goldkamp, Research Analyst
Carl E. Pope, Research Analyst

L. Paul Sutton, Research Analyst

Ann L. Pastore, Editorial Assistant
Barbara Robarge, Editorial Specialist
Maria Casapini, Production Assistant
Erna Kelly, Editor

Mary Ann Hammond, Secretary
Sharleen Saxe, Secretary

Amy R. Herling, Clerical
Marjorie J. Jones, Clerical
Connie Rowe, Clerical




ACKNOWLEDGMENTS

I WOULD LIKE to express my appreciation to
James McCafferty of the Administrative Office of
the United States Courts, and to Anthony Partridge
and William Eldridge of the Federal Judicial Center
for allowing access to the data on Federal offenders,
without which this analysis could not have been per-
formed. interpretation and opinions expressed here
do not necessarily represent the official position or
policies of the Administrative Office of the United
States Courts.






PREFACE

THE THIRD IN A SERIES of reports on criminal
sentences imposed in the Federal district courts, this
document explores the nature of sentences and sen-
tencing patterns and the extent to which they vary
from one jurisdiction to the next. Previous efforts
have revealed that, at least for the major offenses
and for the years studied, patterns have varied some-
what by offense, but relatively little over time. Sen-
tences have generally appeared to be a function first,
of the nature of the offense for which an offender is
convicted, second, of the prior criminal record of
the offender, and third, of the particular method by
which the offender was found guilty. The influence
of sex, age, and type of counsel was generally
minimal, although the particular role of each
seemed to be determined by the particular offense
involved and whether the sentencing decision re-
lated to type (imprisonment versus probation) or
length (maximum term of incarceration) of sentence,
The aim here is to assess how well those aggre-
gate and offense-specific patterns observed at the na-
tional level hold for the individual circuit and dis-
trict jurisdictions. Do judges in different courts
across the land consider similar criteria and assign
them approximately the same relative importance in
the determination of criminal penalty? Or are sen-
tences the consequence of unique sets of considera-
tions that vary from one court to another? These and
other questions will be addressed in this report.
These analytic reports are based on analyses
completed in 1975, which are more fully presented
in a document entitled Criminal Sentencing: An
Empirical Analysis of Variations in Sentencing im-
posed in Federal District Courts, This source
document is available on loan from the Law Enfor-
cement Assistance Administration Library, U.S,
Department of Justice, Washington, D,C, 20531,
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Highlights of the Findings

THE THIRD IN a series of reports on criminal sentences imposed in Federal
district courts, this document explores the extent to which sentencing patterns
vary from one jurisdiction to the next. The factors that influence whether an of-
fender is sentenced to prison or not as well as the factors that influence the
length of a prison term appear to vary substantially in district courts across the
Nation, Variation in sentences imposed for major focal offenses was most
systematic (that is, the proportion of variance explained was highest) in the Mid-
west (Sixth and Seventh Circuits). Conversely, sentence variations were least
systematically related to the predictors used in this study in the Northeast (Se-
cond Circuit). Despite some differences among the circuits, predictability was
generally high (relative to the levels of predictability found at the offense-
specific levels of the analysis) across all the circuits studied. The variability in
sentencing patterns in the district-level analysis was generally less when offenses
were considered in the aggregate rather than individually.

When analysis moved from aggregate to offense-specific analysis and from
circuit to district focus, the predictive factors became increasingly distinguish-
able across jurisdictions, For example, although variation in severity of sentences
imposed for robbery in one court (Southern District of New York) in 1971
turned on prior record and sex of the offender, they were best explained in
another court (Eastern District of New York) by factors relating only to how the
criminal case itself was initiated and disposed of.

The data were also explored in an effort to assess the uniformity and unique-
ness of sentences in jurisdiction that use a sentencing council, The results sug-
gest no definitive conclusions:

1. Contrary to popular belief, districts employing the sentencing council ap-
proach did not display sentences any more consistently related to the fac-
tors examined than did noncouncil districts;

2. Contrary to claims of previous studies, sentencing council district courts
did not appear to produce sentences less variable over time than district
courts without sentencing councils,

In short, this analysis does not support the position that sentencing councils

are instrumental in generating any kind of systematic sentencing practices,
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FEDERAL SENTENCING PATTERNS:

The Significance of
Geographical Variation

THE GEOGRAPHIC DIMENSION commends it-
self to analysis for both methodological and substan-
tive reasons, In the first place, the researcher must
be aware of the methodological problems inherent in
aggregation, particularly when the data being
analyzed cover a number of dimensions, The data
used in this report, for example, are aggregated both
by offense and by jurisdiction. It should be clear that
conclusions derived from analyses of the whole
universe of cases under investigation may not be ap-
plicable to important subgroups of that universe,
hence the need for analysis beyond the aggregate
level. In a previous report, national sentencing pat-
terns were found to vary in some important respects
for the different offense groups studied, In order to
affirm the accuracy and generality of these national
aggregate and offense-specific findings, it is neces-
sary to test their applicability within a variety of
selected jurisdictions,

Aside from the methodological implications
noted above, the geographical focus bears serious
substantive implications as well. As discussed in the
first of these reports on sentencing,! a few in-
dividuals have addressed the question of regional
variation in Federal sentences, generally concluding

—————————

L. Paul Sutton, Fedoral Criminal Santencing: Perapec-
tives of Analysis and a Design for Research, Analytic Report
S0-AR-16 (Washington, D.C.; U.S. Department of Justice, Law
Enforcement Assistance Administration, National Criminal
Justice Information and Statistics Service) 1978, (hereinalter
cited as Dasign for Research).

A Study of Geographical Variations

that much of the variation obser ed was not clearly
justifiable,2

That a bank robber convicted in a California
State court should receive a different sentence than a
bank robber convicted in a New York State court is
not necessarily improper. First, the definition of the
offenses may vary substantially across State jurisdic-
tions. Second, the statutory penalties ailowed are
likely to be quite different across States. Third, it is
now a well-grounded Holmesian doctrine that the
individual States are not bound by a common social
design, that they are essentially free (within the
bounds of the Constitution) to “experiment,” if you
will, with a variety of social, political, and economic
institutions, choosing those deemed most conducive
to their respective aims, Thus, even if offenders in
two different States are convicted of the same illegal
behavior and are subject to the same penalty, that
principle alone would allow their differential
judicial treatment,

However, none of these sources of variation in
State-imposed sentences is applicable to the Federal
scene, a fact that should simplify the evaluation of
the propriety of Federal-level criminal sentencing
once the anlaysis is complete. First, all the Federal
jurisdictions studied here are guided by a single
penal code, They are regulated by essentially the
same set of criminal procedures, They are em-
powered by the same sentencing structure, Finally,

28ae, for axample, W, Zumwalt, “The Anarchy 6f Sentenc-
Ing In the Federal Courts,” 57 Judicatura 85 (October, 1973);
and Harrles and Lura, "Tha Gaography bf Justice: Sentencing
Variations in U.S. Judical Distriats," 57 Judicature 392 (April,
1974).



the principles of Federalism and States’ rights—rele-
vant to legal differences among States and between
the States and the Federal jurisdiction—cannot
justify differences among individual Federal jurisdic-
tions.

Varlation In Sentences Versus
Variation in Sentencing Patterns—
An Important Distinction

It is essential to distinguish two topics that this
analysis will address. At one level, the focus will be
on variations in sentences. Clearly, individual sen-
tences are expected to vary in severity. That kind of
variability can justifiably turn on a multitude of fac-
tors relating to the nature of the specific cases in-
volved (specifically, the offense, the age and crimi-
nal record of the defendant, and so on), At this level,
the focus will be on the propriety of the individual
criteria that are apparently brought to bear on the
determination of penalty as well as the degree to
which those criteria are able to “explain” observed
variations,3

The other level concerns jurisdictional
variability in sentencing patterns, In other words,
just as sentences vary within and among jurisdic-
tions, so the patterns—that is, the respective con-
figurations of sentence predictors and the overall
predictability of sentences—that characterize those
sentences may also vary from one jurisdiction to
another, In this regard, it is altogether probable and
understandable that sentences vary, but it is quite a
different matter to suggest that the bases of that
variation—and, indeed, the explicability of that
variation—should also vary geographically.

Dimensions of Analysis

The principal analytic technique used here is
stepwise multiple linear regression analysis, a tech-
nique that explores the multivariate relation among
a variety of independent variables (predictors) and a
single dependent variable—for example, sentence
weight, sentence length, or sentence type. The step-
wise method measures the independent contribution

Variability in sentences imposed across the Natlon was
explored In an earller work, See L, Sutton, Varlations In
Federal Criminal Sentences: A Statistical Assessment at the
National Level, Analytic Report SD-AR-17 (Washington, D.C.:
U.S. Department of Justice, Law Enforcement Assistance Ad-
ministration, National Criminal Justice Information and
Stalistics Service) 1978, [hereinafter cited as A Statistical
Assessment),

of each predictor variable to variation in the de-
pendent variable, selects the best predictor, controls
for its effects, then searches for the best predictor of
the variation that remains, and so on. Repeating the
process, the technique, as used here, produces a con-
stellation of predictor variables individually
“weighted” in a fashion that yields the most accurate
prediction of sentence outcome, assuming a linear,
additive, non-interactive model,4

The multiple R2 statistic specifies the propor-
tion of the total variation in the dependent variable
(sentence outcome) that is “explained” by the
specially weighted configuration of predictors
yielded by the regression solution, In general, R2 is
thought to reflect the degree of consistency that un-
derlies sentencing decisions at the particular level
under investigation, A relatively high figure, for ex-
ample, R2 = 800 suggests that variations in sen-
tences correspond quite closely with variations in
those independent variables designated in the
regression solution; a low figure would probably,
but not necessarily, indicate the converse.’

The Predictors

¢

The independent or predictor variables on
which this analysis is based are of four kinds—those
relating to the offense, the offender, the manner of
disposition, and the workload of the judicial district
of conviction, The specific offender attributes in-
cluded in the analysis are the age, race, sex, and
prior criminal record of the offender. Factors
describing aspects of criminal procedure and case
disposition include: whether the case was formally
initiated by grand jury indictment or by the defen-
dant’s waiver of the right to a “hearing” before the
grand jury;6 the interval of time elapsed from the fil-
ing of the case to its disposition (imposition of sen-

4The limitations of regression analysis and the inferential
constraints imposed by those limitations are discussed In
more detail elsewhere, See, for Instance F. Kerlinger and E.
Pedhazur, Multiple Regression In Behavioral Research (New
York: Holt, Rinehart and Winston, Inc.) 1973; and H. Blalock,
Jr,, Social Statistics (2d Ed,) (New York: McGraw-Hill) 1872,
especially pp, 362-376.

5For a discussion of the inferential constraints of regres-
sion analysis as applicable to the data used here, see L. Sut-
ton, Dasign for Research, op, cit.

8When the right to an indictment s waived, the defendant
Is consenting to be charged by an “information"—an affidavit
prepared by the prosecutor's office briefly setting forth the
nature and circumstances of the charge and the defendant's
alleged role in the offense,
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tence); whether the defendant was represented by
legal counsel and, if so, whether counsel was pri-
vately retained or appointed by the court; and how
the conviction was effected——whether the defendant
pled guilty originally, changed the plea to guilty
after an original plea of not guilty, was convicted by
trial before a judge with no jury (bench or court
trial), or was convicted by jury trial. Finally, a
variety of factors characterizing the judicial districts
were developed in an effort to discover what in-
fluence the court milieu might have on sentencing
patterns, Of these aggregate measures, only a
handful emerged as even marginally significant in
preliminary analyses, These six?7 were also in-
troduced into each of the aggregate and offense-
specific regression solutions performed at the dis-
trict and circuit levels, However, their impact re-
mained minimal, Eight major Federal crime catego-
ries were selected for analysis; bank robbery, bank
embezzlement, counterfeiting, larceny from inter-
state commerce, auto theft, narcoti¢s offenses, and
Marihuana Tax Act and Selective S¢rvice Act viola-
tions.® The appendix lists the names, definitions, and
coding conventions used for the predictor variables
used in this analysis.

Measuring Sentencing Outcome

It is fortunate when analysis of criminal sentenc-
ing can preserve the important distinction between
the determination of fype and length of sentence, In
the second sentencing report in this series, the bifur-
carion was explored with respect to these data? and

The aggregate district-related measures inciude the
number of criminal cases disposed of per judge (in 1971} in the
district in which an offender was convicted; tha median time
required by the district to dispose of a criminal case in 1971;
the proportions of the convicting court's 1971 dispositions that
were effected by dismissal and by conviction; the proportion
of a district's total trials that were heard by a jury {versus a
judge sitting without a jury present); and an index (juror usage
index) measuring the convicting court's relative efficlency
with respect to the proportion of jurors who actually serve on a
jury of those who have been paid to serve.

8The criteria that guided the selection of these particular
offenses are discussed in L. Sutton, Deslgn for Resaearch, op.
cit.

9The reference is to the previous analysis of the 1971 ag-
gregate and offense-specific sentenc¢ing patterns at the na-
tional level. See L. Sutton, A Statistical Assessment, op. cit, It
should be noted that the decisions relating to type (prison ver-
sus probation) and length (maximum prison term) varied subs-
tantially with respect to both thelr cverall predictabliity and the
specific factors that best predicted the outcome of the respec-
tive decislons.

will be addressed to a lesser extent here. However,
when comparisons become numerous and complex
and the number of cases becomes too small to sustain
analysis (particularly with respect to anlaysis of sen-
tence length, since it is restricted to persons sen-
tenced to imprisonment), it becomes necessary and
useful to employ an index of sentence severity that
combines the two phases of the sentence decision
into a single continuous measure of severity. The
weighting scheme used for this purpose is outlined in
Table 1.

It would appear that the primary difficulty of
scaling “sentence severity” is the assignment of
specific interval-level values to the spectrum of
available sentences, especially where these sentences
differ both quantitatively (length of sentence) and
qualitatively (type of sentence). That is, if a sus-
pended sentence (i.e., no imprisonment or proba-
tion) is assigned a value of 0" and | year of proba-
tion is valued at “1,” the obvious and difficult
problem becomes that of deciding how to weight 2
years of probation (27?); 4 years of probation (4?); 1
year of imprisonment (less than 4? more than 4? how
much more than 47?); 10 years of imprisonment (10
times the value of 1 year? more or less than 10 times
the value of 1 year?); and so on, A second issue re-
lates to whether different sentences should be
treated “independently” for weighting purposes or
whether they might be usefully grouped (e.g., prison
sentences of from 6 years to 10 years) and assigned
the same “weight."”

In attempting to resolve the first issue, i.¢.,
selection of appropriate “weights” for various sen-
tence categories, several weighting schemes were
tested. In the simplest, an ordinal ranking of weights
from 0 to 17 was applied to the sentence categories
listed in Table 1. Other, more complex interval-
level weighting schemes were also devised and
tested, including the original scale used by the Ad-
ministrative Office of the U.S, Courts, Regression
analysis was performed on each weighting scheme,
such that the same set of predictors was used to pre-
dict variations in outcome, as measured by each of
the respective schemes. It is notable that among all
the scaling models tested, the range in the level of
variance explained (R2) was less than 5 percent
points. Thus, the precise calibration of sentence
weights beyond a simple ordinal ranking appears
almost inconsequential when fewer than two dozen
categories of penalty are used, Nevertheless, the
scheme ultimately selected for this analysis, pre-
sented in Table 1, represents the model that yielded




TABLE 1 Sentence weight index
Wolght Weight
assigned assigned
by the Ad- by the Ad~
ministrative Weight ministrative  Welght
Actual Ofiica usad In Actual Otlice used in
sentonce scheme® this study santence gcheme® this study
Suspended 5
years to less
zﬁgtgg |°ye or 0,1 0 than 3 years 10 10
. B3yearsicless
Probation: than 4 years 12 12
Less than 3
4 years to less
years 1.2 ! than 5 years 14 14
3 years to luss 5
years to less
than & years 4 2 than 6 years 20
5 years or more 4 3 6 years to less 25
Prison: than10
years 30
Lessthan6
months 3 4 10 years to |ess\
than 156
(Split sentence) years 40
prison0to 6
months and 15 tyheza\r':z2 éo less
robatio 4 5 an
probation years >y 50 50
6 months to
less than 1 20 years to less
year 5 6 than 45
years 65
{Mixed )
sentence) Life 80
prison 6 to
less than 12
monthsand \cab ,
probation Not applicable %The Administrative Office's welghting scheme is
1 yearto less ; reported in Hindslang, Dunn, Aumick, and Sutton,
than 2 years 8 8 Sourcebook of Criminal Justice Statistics—1874, U.S,
Law Enforcement Assistance Administration (Washing-
ton, D.C.: U.S. Government Printing Office) 1975,

the highest level of explained variance of all the
models tested,

The second issue was resolved by modeling the
weighting scheme to be used in this study on that
designed by the Administrative Office of the U.,S.
Courts (A.O.) to facilitate comparison of sentences
of all kinds across jurisdiction and over time. The
A.O. scheme groups sentence outcomes largely ac-
cording to the categories listed in Table 1. It should
be noted that the A.O. model was adapted somewhat
to produce the scheme used in this study, The pri-
mary differences lie in (1) the new scheme's attempt

to divide some of the A,O.’s rather inclusive sen-
tence categories into smaller categories (e.g., the
A.O. scheme used a single category with a weight of
50" for all prison sentences of from 10 years to life;
the scheme used in this study employs 4 categories
and 4 weights for that group) and (2) the new
scheme’s treatment of all sentences of imprisonment
as more severe than any sentence of probation,
Because this analysis will focus on the district
level and will often be restricted to a single offense,
caseload size makes the independent exploration of
each decision (sentence type and sentence length)
impracticable. Similarly, because practices along




several dimensions will be compared simultane-
ously, the weighting scheme should prove especially
helpful in keeping the analysis manageable,

The Focal Jurisdictions

In order to explore the comparability of sen-
tencing over different areas, five circuits and six dis-
tricts were selected for this investigation. At the dis-
trict level, six jurisdictions were chosen, principally
on the basis of the total number of offenders sen-
tenced for the eight focal offenses, the heterogeneity
of the caseload within the district with respect to
those offenses, and region of the country in which the
district was located, Six districts, representing four
geographic areas, were chosen: Eastern District of
New York and Southern District of New York from
the Northeast; Southern District of Texas from the
South; Northern District of Illinois and Eastern Dis-
trict of Michigan from the Midwest; and Central
District of California from the West.!0 Three of
these districts—New York East, Illinois North, and
Michigan East—employ sentencing councils or
panels, a fact that will also enable comparison of the
effects of that sentencing technique with the conven~
tional approach of the autonomous judge.

Focusing on the patterns exhibited by all six dis-
tricts should shed some light on the extent to which
different jurisdictions exhibit distinct sentencing
patterns, At the same time, some of the effects that
sentencing councils may have on the extent and cor-
relates of sentence variation can begin to be ad-
dressed,

Unfortunately, despite the careful selection of
both offenses and districts, the district-level inquiry
frequently encountered an insufficient number of
cases to sustain analysis, Consequently, the analysis
at that level is often restricted to fewer than the eight
focal offenses and the six focal districts, Therefore,
circuits were also used as “jurisdictions,” For this
purpose, data from the five circuits—the Second,
Fifth, Sixth, Seventh, and Ninth—which include the
six focal districts mentioned earlier, were also used.
The Federal district and circuit boundaries are out-
lined in Figure 1,

Before proceeding, it should be made quite clear
that, for this study, the circuit is not properly
thought of as a “jurisdiction”; rather, it is a

10The Central District of California was created by statute
In 1966. Theretore, 1964 analysis focused on the Southern Dis-
trict of California, a district that in¢luded the area that later
constituted the new Central District in 1866,

geographical aggregate of several district courts,
With regard to some matters—for example, appel-
late cases and some special types of civil cases—the
circuit court exercises exclusive jurisdiction as a
court; however, the circuit is not a single judicial en-
tity for the purpose of trying criminal cases, as are
the district courts. Analysis of circuit-level sentenc-
ing patterns, therefore, represents a compromise
necessitated by the frequently small criminal
caseloads of even the largest Federal district courts,
One of the concerns in the regional analysis will be
to determine how accurately circuit-level patterns
portray the practices of individual district courts
contained therein,

It was felt that the regional analysis could safely
proceed on the basis of this number of circuit and
district jurisdictions because the jurisdictions
selected accounted for the preponderance of the
1971 Federal criminal caseload, Cases disposed of
in the five circuits mentioned constituted nearly
three-quarters (72,4 percent) of the 1971 Federal
caseload of focal offenses, The total number of cases
disposed of in the six districts by themselves com-
prised nearly one-fourth (22.0 percent) of the na-
tional total,

Circuit-Level Variability:
Aggregate Analysis

One would fully expect to find that different
areas would vary, perhaps markedly, in the severity
of criminal sentences actually imposed, The
variability in the circuit-level aggregate sentencing
measures presented in Table 2 affirms that expecta-
tion, Imprisonment rates ranged from the Midwest's
(Seventh Circuit) low of 44,3 percent to the North-
east’s (Second Circuit) high of 63.0 percent, Mean
maximum terms of imprisonment imposed similarly
varied by circuit, ranging from a low of about 4 1/3
years (52.4 months) in the West (Ninth Circuit) to
the Northeast’s (Second Circuit) high of just over 6
years (72.8 months). When the weighted sentence
measure was used, the geographic variability is
similarly apparent, ranging from 9.0 (Seventh Cir-
cuit) to 15,2 (Second Circuit), For all but the Sixth
Circuit, the mean figure for each circuit studied was
different from the national mean,

However, as noted earlier, variation per s¢ isun-
derstandable, since differences in sentence may be- -
based on any number of legitimate criteria. Indeed,
as Table 2 also shows, the case profiles for the
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Arkansas East
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respective circuits are distinguished in a number of
important (sentence-related) respects, The propor-
tions of bank robbers and narcotics offenders dis.
posed of in the Second Circuit, which exhibited the
severest sentence outcome statistics, for example,
were about twice the national figures and well over
twice the figures for most of the other focal circuits,
Because robbers and narcotics offenders received
the harshest sentences overall, one could well expect
that jurisdictions whose caseloads are marked by
particularly high proportions of these kinds of cases
would rank comparatively highly on overall sen-
tence severity, The regions also vary with respect to
other factors—-like offenders’ records and the pro-
cedures by which they were processed and con-
victed—that have also been found to be strongly re-
lated to seéntence outcome,!! Thus, variation in the
sentences imposed by different jurisdictions may
merély reflect important distinctions in the respec-
tive caseloads of the jurisdictions: it cannot be taken
as presumptive evidence of random or discrimina«

tory sentencing.

111, Sutton, A Statistical Assessmant, op. cit.

The propriety of geographic differences in sen-
tences is not so easily resolved, To get at that issue,
one must address both the predictability and the cor-
relates of variations in sentences imposed in
different jurisdictions, That is, on the one hand it
must be determined whether observed variations in
sentences are highly (or at all) correlated with the
objective criteria used in the analysis, If sentence
predictability is consistently low or if there exist
marked discrepancies in the ability to explain sen-
tences from one court to another, then there may be
cause for concern, Irrespective of predictability
levels, there muat be a concern for the correlates of
sentence variations, since similar levels of predic-
tability across districts do not necessarily signify
comparable sentencing practices, Variations in one
district, for example, might have been based ot the
race of the offender, while sentences in another were
based principally on the seriousness of the convic-

tion offense, even though sentences in the two dis-

tricts proved similarly predictable,

Therefore, in comparing the characterizing sen-
tencing across districts, it is useful to assess patterns
from the perspectives of both the overall predic-
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TABLE 2 Profile of offender, offense, processing, and sentencing characteristics
of offenders convicted in five focal circuits, 1971

NOTE: The multiple R2 statistic refers to the proportion of total varlance in sentence welghts Imposed in the respective jurisdictions
that could be explained on the basis of the predictors enumerated here, See Flgura 1 for g list of the district courts in each

clrcult,
; Circuit
Independant Sacond Fifth Sixth Seventh Ninth
variables Nation Circuit Clrcuit Circuit Circuit Qircuit
Multiple R2 (sentence weight) 578 498 577 695 606 519
Number of offenders convicted
of a foqal offense 9,384 811 2,002 965 6585 2,226
Offense variables: ‘ '
Percent convicted of rabbery 1156 20.2 741 134 12,0 7.7
Percent convicted of narcotics 108 231 104 24 6.8 5.8
Offender variables: , ;
Percent male 91,3 89.2 91.2 91.2 91.6 90,7
Percent white 783 72,6 81.0 70.9 78,2 84.4
Prior record (mean) 1.6 13 1.6 18 141 1.2
Age (mean) _ , - 304 32,5 30.1 303 30.9 28.3
Pracess variables: '
Mean interval from filing to ,
disposition of case 5.0 7.8 4.1 54 55 3.7
Percent convicted by unchanged ; ; _
plea 50,2 44,6 58.5 50.2 444 53,9
Percent convicted by changed , ’ o
plea 30,6 34.9 274 333 3086 25,6
Percent convicted by trial 19.3 208 14.1 16.6 16.1 205
Parcent convicted by court , , )
trial 13,2 3.0 24 3.2 5.8 10.2
Percent convicted by Jury trial ; 6.0 175 1.7 134 104 104
Sentence variables: ,
Mean length of imprisonment 62,1 72.8 68.6 58,6 54.9 624
Percent imprisoned 544 63.0 61,3 57.1 443 484
Mean sentanca weight 1.7 16,2 124 116 9.0 9.6

e







tability of sentence and the specific correlates of
outcome, In this regard, should the study show that
sentences vary across jurisdictions, or more impor-
tantly, that the predictability of and criteria for sen-
tencing also vary substantially from one Federal dis-
trict to another, there may be cause for concern
about the propriety of the sentencing decision.

Pradictability Across Circuits

At the aggregate national level, however, there
appears to be little problem in this regard, As Table
2 shows, sentences imposed in the five focal circuits
were fairly comparabie in terms of the predictability
of sentence weight. Sentence weights in the Second
Circuit (New York, Vermont, and Connecticut)
were least predictable (49.8 percent of the variance
was explained); those in the Sixth Circuit (Ten-
nessee, Kentucky, Ohio, and Michigan) were most
systematic in terms of the predictors used here (R2=
,695), Irrespective of the minor variability from cir-
cuit to circuit in the amount of sentencing variance
able to be explained, it is interesting that the ab-
solute level of explanation for the circuits was con-
sistently high.

Moreover, the consistency appears to have
derived rather remarkably from essentially the same
objective criteria, Tables 3 through 7 present the
summary aggregate regression solutions for each of
the focal circuits. Most striking of all is that the same
four factors—robbery conviciion, narcotics convic-
tion, criminal record, and method of conviction—
that emerged as the best predictors of sentence
weight at the national level also constituted the op-
timal predictors for each of the circuits studied.
Offense clearly accounted for the greatest portion of
variation in sentence weight, followed by record of
the offender and the method of conviction,

For each circuit, whether the offender was con-
victed of robbery versus any of the other focal
offenses was the best independent predictor of sen-
tence weight, accounting for at least one-fourth of
the total variance in sentences imposed in each of the
circuits, Its independent contribution varied con-
siderably, however, across jurisdiction, In the Sec-
ond Circuit (Table 3), 27.8 percent of the total
variance in sentence weight turned on whether the
offense involved was bank robbery. Three-fifths of
the total variance in sentences imposed in the Sixth
Circuit (Table 5), on the other hand, could be ex-
plained by that factor alone.

TABLE 3 Proportion of varlance ex-
plained In sentence weights
imposed for all eight focal
offenses in the Second Circulit,
1971

NOTE: Although the solution yielded at least 12 varla-
bles that were statistically significant at the .01
level, they were not considered substantively
significant unless they independently ac-
counted for more than 1 percent of the variance
in the dependent varlable. Consequently, such
Insubstantial variables were excluded from the
summary tables and from the discussion, Varia-
bled are fully defined In the appendix.

In the table below, the r statistics reprasent
the simple zero-order Pearson’s product mo-
ment coefficients between each varlable and
the outcome variable.

The multiple A figures represent the cumula-
tive product amount coefficients between the
outcome varlable and various linear combina-
tions of pradictors.

The R%¥s are the squares of the respactive
multiple R figures and measure the cumulative
proportion of variarce explained in the de-
pendent varlable by the specified combinations
of predictor variables.

R? change measures the additional proportion
of varlance In outcome which is independently
accounted for by each predictor, The predictors
were Introduced In step-wise tashion In the
solutlon presented below, meaning that the
variable appearing first exhlibited the strongest
zero-order correlation with the outcome varia-
ble; the varlable appearing second exhibited
the strongest correlation with the outcome
variable when the effect of the first variable was
controlied; the variable appearing third ex-
hibited the strongest correlation with the out-
come variable when the sffects of the first two
variables were controlled; and so on, '

Indopendent Multipte R2

yurlnblo R R2  change r

Robbery 527 278 278 527
Narcotics 644 415 1387 211
Trial 680 463 048 .337
Record 706 498 035 404

3

Once the effect of being convicted for robbery is
removed, whether the offender was convicted of a
- narcotics violation best explained the variance that
remained in two of the five circuits. The prior record
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TABLE 7 Proportion of variance ex-
plained in sentence weights
imposed for all eight focal
offenses in the Ninth Circuit,
1971

NOTE: See NOTE, Table 3.

Independent Multiple R2

variable R Rz  change r
Robbery 589 347 347 589
Jury trial 660 .436 .089 358
Record 697 485 050 .418
Narcotics 718 616 ,080 .150

TABLE 4 Proportion of variance ex-
plained in sentence weights
imposed for all eight focal
offenses in the Fifth Circuit,
1971

NOTE: See NOTE, Table 3,

Independent Multiple R2

variable R R2  change r

Robbery 624 389 389 624

Narcotics 701 491 102 .260

Record 746 557 066 338

Trial 759 677 019 229

TABLE 5 Proportion of variance ex-

plained in sentence weights
imposed for all eight focal
offenses in the Sixth Circuit,
1971

NOTE: Ses NOTE, Table 3.

Indepandent Multiple R2
varlable R R2  change r
Robbery J77 604 604 777
Record 824 679 .076 .393
Jury trial 834 695 .016 .267
TABLE 6 Proportion of variance ex-
plained in sentence weights
imposed for all eight focal
offenses in the Seventh Circult,
1971
NOTE: See NOTE, Table 3.
Independent Muitiple R2
variable R R2  change r
Robbery 643 414 414 643
Record 699 489 076 454
Narcotics 751 564 ,075 .207
Jury trial 778 605 041 ,289

of the offender and the method of conviction—(jury)
trial versus plea of guilty—were the other two most
important predictors, The single exception to this
consistent pattern was that a narcotics conviction
did not appear at all as a significant predictor of sen-
tence outcome in the Sixth Circuit, a fact that is not

12

surprising, because narcotics offenses comprises
fewer than 3 percent of the dispositions for focal
offenses in that circuit.

Sentence Length Versus Sentence Type

Analysis elsewhere!2 has shown that the deter-
minants and predictive levels of sentence type versus
sentence length are notably discrepant, At the ag-
gregate national level, for example, sentence length
was much more predictable than was senténce type.
At the same time, the in-out decision turned first on
the prior record of the offender and the method of
conviction, while the length decision turned almost
wholly on the offense involved.

The circuit-level findings summarized in Table
8 are fairly consonant with those patterns, In the first
place, for each of the five circuits, the length of in-
carceration appears considerably more predicta-
ble—ranging from an R2 of ,368 for the Second Cir-
cuit to a figure of .651 for the Sixth—than was the
antecedent decision about whether or not to im-
prison an offender convicted of one of the eight focal
offenses—the predictability levels for that decision
ranging from the Ninth Circuit's .172 to the Sixth
Circuit’s .387, In the second place, the national level
predictors emerged fairly consistently across the cir-
cuits as well, For four of five regions, the decision
about whether to imprison an offender was more
strongly related to the offender’s prior record than

to any other factor studied.!3 For all five of the cir-

1280e note 9, supra.

13The only exception was the Second Ciréult, where an
embezzlement conviction was the best predictor of Imprison-
ment; the prior record of the offender ranked second,
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TABLE 8 Proportion of variance explained in and significant predictors of sentence outcome

for all eight focal offenses in five focal circuits, 1971

NOTE: This table is derlved from the totality of 1971 offensespecific regression suiutions for sentence weight (SWT?, sentence

length (SL), dnd sentence type {ST). Each of the circuit columns below reprasents a single regression solution, Predictors
were assigned a value from four to one according to the following spocificatruns: the best independent predictar received a
value of four; the second best, three; the third, two; all other significant predictors—down to and including the first variable
in the solution that could independently account for less than 2 parcent but more than 1 percent of the varlance-were
assigned a value of one, Varlables ranking fourth and lower were nat assigned differential scores bacause for most solutions
the R2 change was ralatively small for all varlables that entered the equation after the third predictor. The mean value
column represents the sum of the rank values for each depandant varjshle across the five circuits, divided by five, See Figure

1 for a list of the district courts in each circuit,

Cireuit
Indepandant Mean
varisbles Nation value Sacond Circuit Fifth Circuit Sixth Circuit Seventh Circuit Ninth Circuit
SWT SL ST SWT SL ST SWTr SL ST SWT SL ST SWr SL ST SWT SL ST SWr SL ST
Multiple R2 §78 499 264 Notapplicable 498 368 .290 577 524 295 695 651 387 606 499 298 516 481 172

Number of cases

9,384 5,100 9,384  Notappliceble 811

810 811 2002 1,227 2,002 965 551

665 585 258 685 2,226 1,172 2,226

Ofttense voriables:
Robbary
Larceny
Auto theft
Embezziement
Counterfeiting
Marihuana
Marcotics
Selective Service

4 4 2 40 40
4
1 1 1.2

18 4

5

4 1 4

4
1
2

a4 4 3 4 4

Offender variables;
Sex
Race: White
Black
Record
Age

e 1

Procass variables:
Indictment
Waiver
Interval to desposition
Plea of guilty:
Unchanged
Changed
Triah:
Court
Jury

Trial {court
or jury)

Counsel:
Assigned
Retained
Nona/walved

1 2 3 12 12

Court variables?

af\ons of the court-related varlables appeared in any of the aggregate solutions,




cuits, explainable variations in the length of incar-
ceration appear to have been almost wholly a func-
tion of the offense, In fact, for all but the Ninth
Circuit, the first two predictors of sentence length re-
lated to commitment offense.

Offense-Specific Patterns
at the Circuit Level

It is abundantly clear at this point that type of
offense is the best predictor of sentence when the
focal population includes all the offenses studied.
When the effect of type of offense is removed by
looking at sentence patterns for each of the in-
dividual offenses, proportionately much less of the
variation can be accounted for, The aim in this sec-
tion will be to explore how much these prediction
patterns vary from one jurisdiction to another, once
offense is controlled,

Because robbery and narcotics offenses ac-
counted for considerable variation by themselves,
because they are relatively serious crimes, and
because they were sufficiently frequent at the circuit
level to sustain independent analysis, they were
selected as the bases for the offense-specific explora-
tion. Because auto theft offense constitute such a
large proportion of all Federal offenses, and because
auto theft is a typical kind of “State” offense, as well,
it was also included, Because the Second, Fifth,
Sixth, and Ninth Circuits disposed of a substantial
number of these offenders in 1971 and because they
represent a fair geographic cross-section of the Na-
tion, they will provide the geographical focus for the
ensuing discussion,

Table 9 summarizes the level of prediction
achieved (R2) and specifies those factors that best
explained the variance in sentence weights of offend-
ers convicted of robbery, auto theft, and narcotics in
the Northeast (Second Circuit), the Midwest (Sixth
Circuit), the South (Fifth Circuit), and the West
(Ninth Circuit), Most prominent in Table 9 is the
shrinkage in prediction from the aggregate (see Ta-
ble 8) to the offense-specific prediction. Despite the
overall decrease in predictability for the individual
offenses, the predictability of sentences within each
of the three offense groups was fairly consistent
across the regions studied, However, there appear to
be notable differences in the configurations of pre-
dictors that best explained sentence variations with-
in each of the respective jurisdictions,

14

Robbery

Sentences in the Second and Ninth Circuits ap-
peared to turn on essentially similar considerations
and in roughly comparable proportions; in Federal
courts in both Northeastern and Pacific areas, the
extent of a bank robber’s prior record was the most
salient factor in the determination of the sentence.
Thereafter, the offender’s sex and the method of
conviction accounted for the preponderance of
variation that remained, It is interesting- that
although the third predictor for both circuits relates
to method of conviction, the specific predictors were
not the same, Specifically, inasmuch as sentence in
the Northeast turned on method of conviction at all,
it appeared most strongly related to whether an of-
fender pled guilty at arraignment vis-a-vis some
other method of conviction (rgyypLea™ —222; ver-
SUS Towr cpea = 033 and royp yppga = (195—not
shown in table), Conversely, in the West a convic-
tion by an unchanged plea of guilty had no zero-
order effect on sentence weight at all (r = .001—not
shown in table), Instead, it was type of trial that bore
the strongest relation to sentence severity: court trial
conviction was negatively associated with sentence
weight (r = -,235); at the same time, conviction by
jury trial was likely to elicit a heavy sentence (r =
.230). Apart from this distinction, sentencing of rob-
bers in the Second and Ninth Circuits—insofar as it
can be explained—appears to have turned on essen-
tially comparable considerations. Tables 10 and 11
illustrate the specific results of the regression
analyses for these two circuits,

On the other hand, as shown in Table 12, bank
robbers sentenced in the South (Fifth Circuit) faced
a quite different set of criteria. There, criminal
record, per se, did not appear at all in the solution
for robbery sentences. Instead, the sex of the of-
fender accounted for more variation in sentences
than did any other single variable, When sex was
controlled, age appeared the best remaining predic-
tor, such that the older the offender, the more severe
the sentence. Thereafter, process variables exerted
marginal influence, suggesting that offenders offer-
ing the least resistance to conviction fare better at
sentencing than those who invoke the full panoply of
“due process” protections available,

Of course, the method used in this study does
not permit unequivocal inferences about the motiva-
tion, thoughts, or intentions of judges at the time of

-
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TABLE 9 P.I‘OQ?rt:gr%of variance explained in and significant predictors of sentence weights for selected offenses in selected
circuits, :
NOTE: Sce Note, Table 8, For a list of the district courts in each circuit, see Figure 1,
Robbery Auto theft h‘l’?;:z:&;s
{ndapendant variable Circuit Circuit Circuit
Nation Saecond Fifth Ninth Nation Fifth Sixth Ninth Nation  Sacond Fifth Ninth
Cireuit Circult Circuit Circuit Circuit Circuit Circuit Circuit Circult
Muhiple R2 ,260 197 216 283 235 218 271 294 ' 419 481 381 411
Number of cases 1078 164 142 187 2,027 628 307 234 1,014 187 201 388
Offender variables: '
Sex 3 3 4 3 1
Race: White
Black
Record 4 4 4 4 4 4 4 3 2 1
Age 3 3
Pracess variables:
indictment 2 2 2 2
Waiver 1 3
Interval to disposition 1
Plea of guilty:
Unchanged 2 1 4
Changed
'frial:
Court 2
Jury 2 1 3 3
Trial {court or jury) 3 3 4 4 4 2
Counsel:
Assigned 1
Retained 3 1 1

Nonea/waived

Court variablesd

~ 8Notapplicable,




TABLE 10 Proportion of variance ex-
plained in sentence weight
imposed for robbery in the
Second Circuit, 1971

NOTE: See NOTE, Table 3.

indepandent Tiip! R?
vnurftf:lg en’ Munpe R2 changa r
Record 283 .080 .080 .283
Sex 372 139 059 252
Unchanged

plea 424 180 .041 -222
Walver 444 197 017 -.282
TABLE 11 Proportion of variance ex-

plained in sentence
weights imposed for robbery
in the Ninth Circuit, 1971

NOTE: See NOTE, Table 3.

independent Multip} R?

vl:nrft?.t;!g on unpa R?2 change r
Record 430 185 185 430
Sex 483 233 ,049 292
Court trial 514 264 031 -.285
Jury trial 532 .,2883 019 .230

TABLE 12 Proportion of variance ex-
plained in sentence
weights imposed for robbery
in the Fifth Circuit, 1971

NOTE: See NOTE, Table 3.

'v"ﬂff'mg“"' Mulgﬂlplo R? chEI:ge r
Sex 374 140 140 374
Age 419 175 036 244
Indictment 452,205 .029 149
Unchanged

plea 464 216 011 .013
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sentencing, On the basis of the results just discussed,
for example, it could be concluded that Southern
judges actually based their decisions on the sex of
the offender, whereas their counterparts in the
Northeast and West relied principally on prior crim-
inal record to direct their decisions, That is only one
interpretation of the results; Nothing in the data or
the analytic method demands or necessarily allows
such a conclusion. In the first place, only about one-
fourth of the total variation in robbery sentences can
be accounted for in each of the jurisdictions studied
on the basis of the variables used. Thus, there re-
mains the possibility that some factor(s) as yet uni-
dentified could constitute a better predictor than
any of those used here, In the second place, the
analytic model, as used in this report, assumes linear
relationships, If one of the predictors used (or some
factor not identified) bears a strong curvilinear rela-
tionship to sentence, then we would be altogether
unable to identify it or to assess its impact, Third,
there is the omnipresent methodological problem of
measurement, Does the variable sex really measure
what we intend or assume it measures? Or is it a
“mask” for some other factor (e.g., criminal
record)? Of course, regression is “partially” respon-
sive to this problem, insofar as important intercor-
relations among predictor variables that are actually
defined in the data set, Fourth is the problem of cod-
ing. If variables (dependent as well as independent)
were to be coded in some other fashion, the mag-
nitude of the observed correlation might be
different,

These caveats are not intended to cast doubt on
the validity or utility of the results of the analysis but
instead are intended to remind the reader of the
need to withhold judgment on their substantive in-
terpretation, particularly when observed differences
in comparison samples are slight. What can be con-
¢luded is that, of the variables considered here, the
sex of the robbery offender was the best single pre-
dictor of sentence weight in the South; in the North-
cast and West, the prior record of an offender rose
above other factors as the best indicator of sentence
outcome, and so on,

Auto Theft

Table 9 indicates that with auto theft—as with
robbery—there was considerable shrinkage in the




ability to predict sentence weight when offense is
controlled, However, as for robbery, the prediction
level for auto theft did not vary much across the cir-
cuits studied, The Ninth Circuit was again the
jurisdiction for which sentence variation could best
be explained (R2 =,294), yet as Table 9 reveals, all
three jurisdictions were fairly low in explained
variation,

Most notable with respect to the auto theft
group was the equivalence of sentence predictors
across the circuits, as sentences for auto theft consis-
tently appeared to turn on the same two or three fac-
tors, Tables 13,14, and 15 show that the prior record
of the offender was overwhelmingly the best single
linear indicator of sentences imposed against auto
theft offenders convicted in the Fifth, Sixth, and
Ninth circuits alike (rppe gy =430, 410, and 532
for the three regions, respectively). When the effects
of record were removed, conviction by trial became
the best—albeit marginal—predictor of sentence
weight in the Fifth and Ninth Circuits, In the Sixth
Circuit, a conviction by jury trial, in particular, ac-
counted for an additional 8,7 percent of the total
variance when record was controlled. Within each
circuit a conviction by trial or jury trial was
positively correlated with sentence severity,

Beyond record and method of conviction, the
solutions for the Fifth and Sixth Circuits yielded one
additional predictor—whether the offender’s case
was initiated by formal indictment as opposed to
some other process such as by “information.”
Although the independent sentencing impact of hav-
ing been indicted within either juridsiction was
slight, it is curious that the direction of the effect was
different for the two regions, The zero-order cor-
relation between sentence severity and having one’s
case initiated by indictment was .229 in the Midwest
(Sixth Circuit), but =144 in the South (Fifth Cir-
cuit),

Narcotics Offenses

Sentences imposed for narcotics offenses have
been found to be among the most predictable of sen-
tences imposed for any crime.!4 The data in Table 9
show that the pattern seems to hold at the circuit as
well as the national level because the Second, Fifth,

4L, Sutton, A Statistical Assessment, op. cil. See also C.
Engle, Criminal Justice in the City: A Study of Sentence
Sovority and Variation in the Philadelphla Criminal Court
System (Temple University: Unpublished Ph.D. Dissertation)
1971,

TABLE 13 Proportion of variance ex-
plained in sentence
weights imposed for auto
theft in the Fifth Circuit, 1971

NOTE: See NOTE, Table 3.

Independent Multipla B2

yarlablo R R2 channe r
Record 480 .,1856 .85 430
Trlal 448 201 .016 100
Indictment 467 218 017 -.144

———

TABLE 14 Proportion of variance ex-
plained in sentence
weights imposed for auto
theft In the Sixth Circuit, 1971

NOTE: See NOTE, Table 8.

Ind dent Mutti R2

v':srle:.t;lg o uaple R2  change r

Record 410 168 .168 .410

Jury trial 506 .266 087 .208
521 ,271 016 229

Indictment

TABLE 15 Proportion of variance ex-
plained in sentence
weights Imposed for auto
theft in the Ninth Circuit, 1971

NOTE: See NOTE, Table 3,

indepandent _ Muitipt TR
vllnrla:lglgdm ‘ ’unpe‘ R2 change r
Record 532 288 .283 632
Trial b42 204 011 160

and Ninth Circuits each exhibit fairly high as well as
similar levels of predictability for narcotics sen-
tences, In this instance, the Second Circuit appears
most “systematic” of the three focal circuits in terms
of the criteria included in this analysis (R2 = ,481);
the Fifth Circuit presents the least explanation in
terms of those factors (R2 = ,381). Clearly, the ab-
solute range of explanatory levels from circuit to cir-
cuit is greater for narcotics than for robbery or auto
theft offenses, However, relative to the respective
national aggregate predictability figures, the

17




regional variability in the predictability of sentences
is about the same for all three of the offenses studied
here,

It may be recalled that at the national level the
criteria for the determination of narcotics sentences
were quite different from those apparently used in
decisions regarding other kinds of offenses such as
robbery, auto theft, larceny, and counterfeiting,
where the prior record of the offender was of para-
mount concern in the sentencing decision.!5 At the
national and rather consistently at the circuit level
(Table 9), sentences imposed against narcotics
offenders appeared to turn first on how the offender
was convicted: specifically, whether by trial convic-
tion versus some other means in the Second Circuit
(Crpias, swr = -505) and the Fifth Circuit (rip;\ owr =
,402); and whether by an original plea of guilty ver-
sus some other means in the Ninth (ryp c.cwr =
-.520),

Another of the unusual features of narcotics sen-
tences at the national level was the relatively large
number of predictors yielded by the regression solu-
tion, When jurisdiction was controlled, at leasi five
significant predictors of sentence weight in any given
jurisdiction were found, From Table 16, which out-
lines the regression results with regard to narcotics
sentences within these three circuits, it is clear that
although the “order” and, no doubt, the weights of
the predictors within the circuits varied considera-
bly, narcotics sentences in each of the three focal cir-
cuits were characterized by roughly the same configura-
tion of predictors, Method of conviction, the prior
record of the offender, and the type of legal repre-
sentationlé (privately retained versus court-ap-
pointed counsel) appeared to play a part in sentenc-
ing decisions within all three jurisdictions, In addi-
tion, the age of the offender at sentencing appeared
to be a significant factor in two of the three cir-
cuits—the Fifth (South) and Ninth (West)—where it
independently explained over 6 percent of the
residual variance in sentences imposed in each area,

The principal distinction that can be shown
among the three circuits relates to the types of factors
that bear most heavily on sentence outcome, Sen-
tences in the Second Circuit appear to have turned
rather largely on the process-related factors of
method of conviction and waiver of indictment (R2
change = ,255 and ,080, respectively) followed by
two offender-related factors, prior criminal record
and race (R2 change =.,063 and ,051, respectively),

181bid,
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In the Fifth and Ninth Circuits two process-related
factors were most significantly related to sentencing
narcotics offenders, method of conviction (R2
change = .161) and unchanged plea of guilty (R?
change =,270), respectively. In these two circuits the
second best predictors were offender-related factors,
In the Fifth Circuit, prior criminal record (R2
change =,121) was the second best predictor, and in
the Ninth Circuit, age (R2 change = ,062) was the
second best predictor of narcotics sentences,

One of the most notable features in Table 16 is
the appearance of race as a predictor of sentence
severity, Its appearance here is particularly interest-
ing because of its general absence throughout the
analysis to this point.1? Specifically, after the sen-
tencing effects of method of conviction, method of
case initiation, and the prior record of the offender
have been systematically controlled, the race of the
offender is still able to independently account for 5
percent of the total variance in narcotics sentences
imposed in the Second Circuit (New York, Vermont,
and Connecticut), Furthermore, it is notable that the
correlation between sentence severity and being
black was negative, indicating that black narcotics
offenders received less severe sentences than did
their white counterparts,

18]t Is interesting that type of counsel appeatrs in all three
solutions, suggesting that sentences Imposed on narcotics of-
fenders are directly or Indirectly atfected by whether the of-
fender retained private counsel to assist in the defense or
whether—due to defendant indigence-the court assigned an
attarney. Espeacially intriguing is the apparent impact of type of
counsel. The results shown In Table 16 indicate that convicted
narcotic offenders who retained thelr own attorneys Incutred
harsher sentences than those who were represented by court-
appointed counsel. The pattern could indicate that assigned
lawyers are more adept at bargaining as a result of thelr more
routine contact with prosecutorlal and judicial personnel than
are privately retained lawyers. By the same token, it ¢ould be
that appointed counsel (Including public defenders) are more
inclined as a result of pressing caseload or disinterest to
bargain for a lesser gsentence. Yet, recalling that type of
counsal emerged as a predictor after the effects ot method of
conviction had been controlled, neither of the preceding in-
lerpretations is wholly satisfactory. It could simply be that the
“worst” narcotic offenders, realizing the danger they would
face upon conviction, are the most likely to marshal or to
alteady possess the means to privately retain an attorney. The
correlation betwean type of counsel and sentence severity
would be spurious i such cases, bacause those offenders
would already have been pre-disposed to more severe sen-
tences.

17The only other appearance of race as a significant pres
dictor of santence outcome-~on the basis of these data—was
at the national level with régard to counterfeiting offenses. Its
power as a predictor at that point, however, was marginal, See
L. Sutton, A Statlstical Assesament, op. ¢cit. Hera, on the other
hand, its impact is quite significant,
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TABLE 16 Predictors of sentence weights for narcotics offenders

in selected circuits, 1971

NOTE: See Figure 1 for a list of the district courts in gach circuit.

Second Circuit Fifth Circuit Ninth Circuit
Independent R2 Independant R2 Independent r2
variabla change f variable change r variable change Y
Trial .256499 50496 Trial 16145 40181 Unchanged
Walver 08039 - 47637 Recard 12120 38164 plea 27047 =-52007
Age 06242 37735
Record 06260 29776 Age 06349 31370
Trial 03561 46551
Black 05147 ~,24048 Sex 02216 23586
o \ Assigned
Retained Retained counsel 02059 - 27931
counse/| 02081 ,16978 counsel 01310 .11625 Record 02216 26276
interval 01036 06539
Multiple R2 48062 Multiple R2 .38140 Multiple R2 41126




Review of Sentencing Variation
Across Circuits

As expected, considerable variation in sentences
was found both within and among jurisdictions, But
variation alone does not really reveal anything
about the nature or propriety of the sentencing en-
terprise because variations, per se, may have a
multitude of legitimate explanations. Thus, the focus
here has not been with the magnitude of the
difference between sentences or between jurisdic-
tions, but rather with (1) the extent to which actual
variation in sentences could be explained in terms of
a specific set of offense, offender, and process-re-
lated factors; (2) how the explanatory levels differed
across region; (3) the specific factors that best pre-
dicted sentence weight; and (4) how the configura-
tion of predictors varied from one jurisdiction to
another, Variability in the criteria that underlie the
determination of sentence and variability in their
respective contributions to sentence are certainly
issues of greater import than is a finding of any ab-
solute differences in criminal sentences,

At both the aggregate and offense-specific levels
of analysis, there appeared to be only minor
differences across circuits in the proportion of total
variance explained in terms of those factors defined
as predictors, though explanatory levels for the ag-
gregate analysis were notably higher than those
yielded for any of the specific offenses.

The pattern with regard to predictive criteria
was not so clear. At the aggregate level, for all five
focal circuits, four predictive dimensions—robbery
conviction, narcotics conviction, prior record, and
method of conviction—explained essentially all of
the variance in sentence weight that could be ex-
plained by the totality of predictors introduced into
the analysis. At the same time, the relative impor-
tance of each within each jurisdiction was also
remarkably consistent,

When individual offenses were considered,
however, the predictive criteria were not so consis-
tent across jurisdiction. In fact, whether the same
criteria constituted the best predictors of sentence
weight for each jurisdiction seemed to depend on the
particular offense being studied, For auto theft
cases, for example, all three regions exhibited the
same configuration of sentence predictors. For rob-
bery cases, the predictive criteria were less than
identical across jurisdictions. The optimal predic-
tors of narcotics sentences were even more
divergent. In the grossest terms, these results suggest
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that for each of the offenses studied within a particu-
lar offense group, sentences are similarly predictable
across circuits; but at the same time, the¢ com-
parability sentencing patterns (i.e., configurations of
predictors) across circuits depends very much upon
the particular offense involved,

Variability of Sentences
at the District Level

The judicial circuit was the geographic basis of
the foregoing discussion of regional variation
because of the dearth of cases at the district level—
particularly when offense was controlled. Despite
the restrictions imposed by so refined a focus, the
district court remains an important dimension in this
analysis of Federal sentencing, principally because it
constitutes the lowest common denominator of the
Federal judiciary. In short, the district court is the
trial court of the Federal judicial system, It is where
criminal cases are actually initiated and disposed of,
where guilt is adjudicated and sentence imposed.
Much of whatever informal policies or prejudices in-
fluence or guide the exercise of judicial discretion is
likely to be the product of the social-political-
professional milieu of the district court, Moreover,
because sentencing decisions are actually rendered
in district courts, to ignore them is to ignore the sen-
tencing implications of specific institutions—for ex-
ample, the sentencing council—that have been
developed and introduced at that level with the
specific aim of systematizing or regularizing sen-
tences,

The districts used for this part of the study were
selected from the five focal circuits discussed in the
previous section, Thus, they represent a rough
geographical sampling, though admittedly not ran-
dom, of the Nation's Federal district courts.
Moreover, three jurisdictions—-the Eastern District
of New York, the Eastern District of Michigan, and
the Northern District of Illinois—were specifically
selected because of their use of the sentencing coun-
cil in the determination of sentence,!8

18)n districts that employ this approach (only the three
mentioned do so), judges generally meet in a panel before the
sentence hearing s actually conducted. Having previocusly
raviewed the presentence reports of those cases due for sen-
tencing, each judge notes the factors pertinent to sentencing,
then issues a recommendation -about disposition. The sen-
tance uitimately imposed, however, remains the exclusive
rasponsibility of the judge who was originallly assigned the
case,
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TABLE 17 Proportion of variance explained in and significant predictors of
sentence outcome for all eight offenses in six focal districts, 1971

NOTE: See NOTE, Table 8,

District

independent Msan Eastern Southsrn Southern

variable value New York New York Texas Michigan

SWT SL ST SWT SL ST SWT SL ST SWT SL ST SWY SL

ST SWT SL ST SWT_ SL

Multiple R2 Not applicable 513 436 312 512 620 375 661 485 237 812 583 200 594
Number of cases Not appticable 330 232 330 312 186 312 419 220 419 186 109 2556 563 252 663
Offense variables;
Rabbery 37 38 185 4 4 4 4 1 3 4 1 4
Larceny 1.0 2 1 1
Auto theft 8 1
Embezzlement 2 13 4 1 4
Counterfeiting 2 2 1 1
Marihuana 2 2 3 1 1 1
Narcotics 23 17 15 3 3 3 3 1 1 2
Selective Service 2 2 1 1
Offender variables: '
Gex 1.0 2 3 1
Race: White 2 5 1 1 2
Black 5 5 1
Record 18 3 27 1 3 1 1 4 1 4 3
Age 3 7 1 3
Process variables:
Indictment
Waiver 5 5 2 1 2 1
Interval to disposition 2 1
Plea of guilty:
Unchanged 8 2 2
Changed 5 2 1 1
Trial: Court 3
Jury 3 5
Trial
{court or :
jury) 8 12 2 1 2 2 3
Counsel:
Assigned
Retained
None/waived

Court varfables®

' 8None of the court-related variables appéared in any of the aggregate solutions,




One of the aims of the district-level focus,
therefore, will be to assess the impact of sentencing
councils in terms of the predictability and predictors
of sentences imposed in districts where the council
approach is employed. Another aim is to validate
the findings regarding regional variations in sentenc-
ing that were generated by the circuit-level analysis,

Aggregate District-Level Analysis
of Sentence Weight

When all eight focal offenses were considered,
each district except the Eastern District of Michigan
displays about the same level of predictability for
sentence weight, Table 17 shows that the multiple R2
levels ranged from about .500 to .600—the same as
was found at the national and circuit levels, The
Eastern District of Michigan, using a sentencing
council, exhibits a considerably higher level of ex-
plained variation—81.2 percent.

In general, the same aggregate sentence weight
predictors (robbery, narcotics, criminal record, and
method of conviction) ohserved for the circuits were
also operative across the districts, as can be seen
from the district “mean value” column in Table 17.
Yet there was considerably more variation in the
configuration of predictors for specific jurisdictions
at the district level than at the circuit level, In the
previous section, it was noted that each circuit ex-
hibited the same four aggregate level predictors
(robbery conviction, narcotics conviction, prior
record, and method of conviction), Table 17 shows
that the districts are not so consistent in the ex-
clusive reliance upon these four elements, Because
all but one of the districts do exhibit these four pre-
dictors, the dissimilarity lies in their differential
priority across districts and in the number and
nature of other predictors that appear in the district
but not in the circuit solutions, as shown in Tables 18
through 23,

In the first place, a robbery conviction was not
the most powerful determinant for all the districts
studied, For the Southern District of Texas (Table
20), criminal record (r =,528) was, by itself, more im-
portant to sentence than was a conviction for either
robbery (r =.497) or a narcotics offense (r=.213) or
for that matter, any other offense, offender, or
process-related factor. Similarly, in the Northern
District of Illinois (Table 22) a conviction for robb-
ery was no more powerful a predictor than was a
conviction for a narcotics offense: indeed, the latter
factor entered the regression solution first.
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TABLE 18 Proportion of variance ex-
plained in sentence
weights imposed for all eight
focal offenses in the Eastern
District of New York, 1971

NOTE: See NOTE, Table 8,

independent Multiple R2

variable R R2  change r
Robbery BS17 267 .267 517
Narcotics 645 416 149 243
Trial 689 474 ,058 343
Record 716 513 .039 .380

TABLE 19 Proportion of variance ex-
plained in sentence
weights imposed for all eight
focal offenses in the Southern
District of New York, 1971

NOTE: Sea NOTE, Table 8,

Independent Multipie R?2

variable R R2  change r
Robbery 441 195 1956 441
Narcotics 644 415 220 .302
Walver 684 467 053 -.254
Record 705 497 030 .363
Trial 716 612 015 344

Moreover, more predictors emerged as signifi-
cant predictors of sentence outcome at the district
than at the circuit level, Whether or not the defen-
dant’s case was commenced by a waiver of indict-
ment, for example, appears to have been an impor-
tant sentencing factor in the Southern District of
New York (R2 change = .053) and in the Central
District of California (R2 change =.,012) (Tables 19
and 23, respectively). Because foregoing the right to
an indictment and offering a plea of guilty at the first
formal opportunity are often highly correlated with
each other, the independent influence of a waiver on
sentence outcome was more likely a function of a
general conciliatory attitude on the part of the de-
fendant than of the defendant's decision, per se, to
waive the right to a “hearing” before a Federal
grand jury,




TABLE 20 Proportion of variance ex-
plained in sentence
weights imposed for all eight
focal offenses in the Southern
District of Texas, 1971

NOTE: See NOTE, Table 3,

Independent Multiple R2
variable R A2 change r
Record 528 279 279 528
Robbery 627 393 114 497
Trial

conviction 874 454 060 254
Narcotics 703 484 040 2183
White J22 522 028 053
Age 736 542 020 334

Marthuana 749 561 019 ~.326

TABLE 22 Proportion of variance ex-
plained in sentence
weights imposed for all eight
focal offenses in the Northern
District of lllinois, 1971

NOTE: See NOTE, Table 3.

Independent Multiple R2

variable R R2  change r
Narcotics 422 178 178 422
Robbery 596 356 178 .362
Jury trial 867 445 090 341
Age 688 473 028 .176
Court trial 705 497 023 .017
Record 715 512 016 257

TABLE 21 Proportion of variance ex-
plained in sentence
weights imposed for all eight
focal offenses in the Eastern
District of Michigan, 1971

NOTE: See NOTE, Table 8,

Independent Multiple R2
variable R R2 change v
Robbery 826 682 682 .826

Record 901 .812 .130 .609

In addition, in the Northern District of Illinois
and the Southern District of Texas, the age of the de-
fendant appears to have played some role in sen-
tence outcome, independently explaining 2.8 and
2.0 percent of the total variance in sentences in the
two districts, respectively. Finally, race and an addi-
tional offense-related variable--a marihuana con-
viction—appeared as significant predictors of sen-
tence at the district level but only for sentences im-«
posed in Southern Texas (Table 20).

According to these data, more factors were
systematically reflected in sentences imposed in
Southern Texas than in those of any other district
studied, suggesting either that all the judges employ
a multitude of factors in arriving at a decision or that
each systematically focuses on a select and unique
few, When sentencing in the district as a whole is

TABLE 23 Proportion of variance ex-
plained in sentence
weights imposed for all eight
focal offenses in the Central
District of California, 1971

NOTE: See NOTE, Table 3.

Independent Multiple R2

variable R Rz  change r
Robbery 666 443 443 666
Narcotics 716 513 070 158
Jury trial 741 549 036 .302
Record 763 582 033 428
Waiver 770 594 012 —129

considered, seven criteria emerge as salient predic-
tors, together accounting for over half the variance
in 1971 sentence weights. Even after the effects of an
offender’s having been convicted of robbery or a
narcotics offense, prior criminal record, and the
method of conviction are controlled, three addj-
tional factors—race, age, and offense (if it was a
marihuana conviction)—still play some role in
“determining” sentence. It is interesting to note that
being white, although exhibiting a low zero-order
correlation with sentence (r = .053), independently
accounts for nearly 3 percent of the total variance in
sentence when the effects of the first four predictors
are controlled. The considerable zero-order impact
of age (r =,33) and a conviction for marihuana (r =
~,326), conversely, are almost wholly erased by the
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controls; their respective independent contributions
were reduced to 2.0 and 1.9 percent of the variance,

Distinguishing Sentence Length and
Sentence Type at the District Level

By repeatedly focusing the analysis on the sen-
tence weight measure, there is a risk of failing to
acknowledge important distinctions between the
sentence type and the sentence length decisions. The
aim now will be to assess the magnitude of this dis-
tinction at the district level,

In the first place, the districts proved no excep-
tion to the notably higher predictability of the sen-
tence-length decision, Not only were the explana-
tory levels for maximum terms imposed consistently
high for each of the focal jurisdictions——ranging
from a low of 43,6 percent for the Eastern District of
New York to a high of 73.7 percent for the Eastern
District of Michigan—they were also fairly com-
parable across district.!? Conversely, decisions
relating to type of sentence were comparatively
much less explainable, though still rather consistent,
across the six districts studied, The amount of
variance that could be explained in the in-out deci-
sion in five of the six districts ranged from 20.0 per-
cent for the Northern District of Illinois to 37.5 per-
cent in the Southern District of New York. The
Eastern District of Michigan diverged markedly
from this pattern of generally low predictability,
boasting a rather staggering level of explanation—
60.9 percent,20

At the same time, the two decisions are also
quite distinguishable in terms of their respective pre-

19}t should be noted in this regard that the predictability of
maximum terms of imprisonment In the Eastern District of
Michigan (R2 = ,737) was exceptionally high. The next highest
figure was 62,0 percent for the Southern District of New York.

20The in-out decislon in the Eastern District of Michigan
seems to reflect a consideration of the offender's criminal
record (fpeg gy = .734), Whether the offender commited bank
robbery (fnop, gy = 452), and finally race (rg scksr = -409).
Clearly, criminal record accounted for the prepon‘(?erance of
the explained varlance in outcome. Controlling for record, a
tobbory (versus any other offense) conviction accounted for
an additional 5 percent of the total variation, The impact of
race s interesting. At the zero order, being black appeared
fairly strongly correlated with a sentence of Imprisonment.
However, If the offender's prior record and whether he/she
was convicted of rebbery or not are first considered, then the
Impct of race by itself explains only 2.0 percent of the vatia-
tion in sentence type, It Is Interesting that this exceptional
lavel of prediction prevails In a district that uses a sentencing
council and that over half the variation In the in-out decisions
for eight offense groups for an entire year turned on the prior
record of the offender.
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dictive criteria across the districts, The in-out deci-
sion appears to turn primarily on the offende-'s prior
record for the districts studied;2! the how-long deci-
sion, on the offense involved. Beyond these principal
considerations, however, districts vary (more so
than did the circuits) in terms of the factors that best
explain the residual variation in the respective deci-
sions,

In the first place, the residual predictors
differed with respect to their relative importance to
the two kinds of sentencing decisions across the
jurisdictions studied. Whereas method of conviction
was fairly important to whether an offender was im-
prisoned in the Central District of California (rank-
ing second to prior record as a predictor and inde-
pendently explaining 6.7 percent of the variance), it
appeared negligible to the imprisonment decision in
the Eastern District of New York and the Eastern
District of Michigan. The differential importance of
various factors to the sentence-length decision is
similarly evident, In four of the six districts, the best
three or four predictors of sentence length pertain to
either the offense or to the method of conviction. In
the other two districts, although offense was still the
most iniportant single factor, the age (the Southern
District of Texas) and race (the Central District of
California) of the offender emerged as the most
powerful predictors of the residual variation in sen-
tence length,

In the second place, the district-level analysis
yielded a greater variety of predictors of sentence
outcome than did analysis at either the circuit or the
national level, In fact, nearly every factor used in the
analysis emerged as a predictor of one or the other
sentencing decision within at least one of the focal
jurisdictions; some factors of negligible import to
the national and circuit patterns appeared with
surprising consistency across the districts,

The race of the offender, for example, indepen-
dently accounted for some variation in sentence out-
come in four of the six focal districts, even after the
most salient factors had been weighed, Interestingly,
race appeared to have a minor impact on both type
and length of sentence, In the Southern District of
New York and the Eastern District of Michigan, for
instance, blacks were more likely than whites to
receive a sentence of imprisonment, In three dis-
tricts—the Central District of California, the

21)t should be noted, however, that the optimal prediction
of type of sentence can be made without regard to the prior
record of the offender in two of the districts—the Eastern Dis«
trict of New York and the Northern District of lllinols,




Southern District of Texas, and the Southern Dis-
trict of New York—race was also independently
associated with the length of an offender’s sentence
of imprisonment: in California whites received
shorter terms than blacks; but in the Southern Dis-
trict of Texas and the Southern District of New
York, contrary to expectations based on the popular
literature, white offenders were sentenced to longer
terms than were blacks, Only in the Southern Dis-
trict of New York did race appear to affect both type
and length of sentence. Yet, curiously, the direction
of the association was not constant: in the Southern
District of New York, blacks were more likely than
whites to be imprisoned; given a sentence of im-
prisonment, however, blacks were more likely than
whites to get a shorter term,

One of the interesting aspects of this influx of
“new"” predictors was their selective applicability to
one or the other phase of the sentencing decision,22
Knowing the sex of the offender, for example,
helped to predict the likelihood of imprisonment for
offenders sentenced in half the districts studied—the

" Southern and Eastern Districts of New York and the
Southern District of Texas. Age, on the other hand,
was fairly strongly (positively) associated with the
maximum prison term imposed against offenders in
the Southern District of Texas and the Northern Dis-
trict of Illinois, Finally, the method by which a case
was initiated (waiver of indictment versus indict-
ment) appeared more strongly related to the length
than to the likelihood of imprisonment. In the
Eastern District of New York, the Northern District
of Illinois, and the Central District of California, a
waiver of one’s right to an indictment proceeding,
although bearing no notable effect on whether an of-
fender was imprisoned, was associated with a shorter
prison term for those who were incarcerated, 23

On the whole, the district-level findings strongly
suggest that many of the various criteria relevant to
“sentencing” relate specifically to one or the other
aspect of the decision, but not to both, The sex and

22Many of these “new" criteria~for example, the less
serlous offense groups—appeared to. Impact on both types of
sentencing decision at the district lavel. Incldentally, every
one of the eight offense types was noted as a pradictor of one
of the two sentence decislons in two of the six districts.

200nly in the Southetn District of New York, which has a
hedvy caseload, did a walver of the Iindictment proceeding ap-
pear /ndependently to affect {(reduce) the Ilkelihaod of an of-
fender's being Imprisoned.

prior record of the offender were important in the
determination of whether or not an offender would
be imprisoned, less so in the decision about the
length of incarceration, Inversely, although age of
the offender appeared of little consequence in the in-
out decision, it consistently appeared to influence
sentence length, Type of offense and method of con-
viction, regularly among the strongest predictors of
sentence weight, clearly influenced both type and
length of senténce,

Before proceeding to the offense-specific
analysis at the district level, two unique patterns ex-
hibited in Table 17 merit brief discussion, The first
relates to the determination of the maximum length
of prison terms imposed for the eight focal offenses
in the Eastern District of Michigan, Earlier, it was
pointed out that nearly three-quarters of the
variance in that decision in the Eastern District of
Michigan could be explained by the predictors used,
The interesting aspect of this unparalleled level of
predictability is that all the significant predictors
were related to the type of offense committed—rob-
bery, larceny, and auto theft, Having taken these
factors into consideration, there is an inability to sig-
nificantly improve the prediction of sentence length
by the addition of any of the offender or process-rel-
ated factors available. That is, information about the
offense for which the offender was convicted better
enables us to predict sentence than does information
about the offender, or the manner of conviction, In
fact, sentence can be predicted as well knowing only
offense as knowing everything about the offender (in-
cluding prior record) and method of conviction,

The Northern District of Illinois exhibits
another notable pattern, Whereas the determina-
tions of type and length of sentence were quite dis-
tinguishable for most jurisdictions, variations in the
two decisions in the Northern District of Illinois ap-
peared to turn on essentially the same criteria and in
similar proportion, There, whether to imprison an
offender convicted of any of the eight focal offenses
and the maximum length of the term both appeared
to be a function, first, of the offense~robbery or
narcotics—and second, of the method of conviction,
For no other jurisdiction were the two sentencing
decisions so comparable,24

240ne should note that both districts that exhibited these
pecullar patterns, the Eastorn Distriet of Michigan and the
Northern District of llinoig, employed the sentencing eouncil
approach.

s
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Controlling for Offense at the District Level

Because so few focal offenses were disposed of
by any single district court, it is difficult to extend
the district-level analysis to specific offenses,
However, if particular offenses and jurisdictions are
cautiously selected, in a manner similar to the selec-
tion of the circuits, it is possible to a limited extent to
assess how well the circuit-level findings describe
sentencing activity in the districts themselves,

Table 24 summarizes the total variance ex-
plained and the specific factors that most accurately
predict the sentence weight received by offenders
convicted of two major Federal offenses—robbery
and narcotics—in five Federal district courts, Most
conspicuous is the variability across districts in the
degree to which variations can be accounted for in
sentences imposed for bank robbety, a pattern that is
not consistent with the generally high levels of ex-
planation yielded at the aggregate level for both cir-
cuits and districts. Only an eighth (R2 . o =
.120) of the variance can be explained in sentences
imposed for robbery in the Eastern District of New
York on the basis of the predictors used here;
however, for the same offense, using the same pre-
dictors, nearly three-fourths of the variance can be
explained in sentences imposed in the Eastern Dis-
trict of Michigan, even though sentences in the two
districts exhibited almost identical means and stan-
dard deviations,25 Levels in the Southern District of
New York (R2 = ,322) and the Central District of
California (R2 = ,397) were closer to the national
figure,

Sentencing of narcotics offenders, on the other
hand, is not only more predictable, it is more consis-
tently so across districts. For each of the districts in
Table 24, about half the variance can be explained
in narcotics sentences, ranging from the Central Dis-
trict of California’s low of 42,5 percent to the
Eastern District of New York's high of 68.3 percent,
It is important to note in this regard that the unifor«
mity of sentencing—or whatever the multiple R2
statistic is assumed to measure—does not appear to
be broadly characteristic of all sentence decisions
rendered within a jurisdiction; hence, conclusions
about sentencing ought not to be generalized much
beyond the specific offenses involved in the analysis,

2The Eastern District of Michigan had a 1971 mean sen-
tonce welght of 40.0 with a standard doviation of 17,4 for robb.
ory sentences. Tha Eastern Distriet of Now York had a mean of
354, and a gtandard daviation of 15.7
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For, as can by seen from this analysis, the district
that falls at about the median for predictability of
sentences imposed for all offenses can fall at either
end of the predictability continuum when we focus
on specific offenses,

Even more discrepant than the variability in ex-
planatory levels from district to district are the con-
stellations of factors that best predict sentence
weight for the different offenses within each jurisdic-
tion, As expected, prior record appears fairly consis-
tently as a salient factor in sentencing for both
offenses, though slightly more so for robbery than
for narcotics,

Robbery sentences in all focal districts but the
Eastern District of New York could best be pre-
dicted by the record or' the offender, as shown in Ta-
bles 25 through 28, In the Eastern District of New
York, where little of the total variation could be ex-
plained at all (R2=,120), the prior record of the of-
fender did not enter the solution, Instead, method of
conviction and manner of case initiation accounted
for essentially all of the variation that could be ex-
plained in robbery sentences imposed there in 1971,

In the other three districts, when record was
controlled, the balance of the solutions were
altogether dissimilar (Table 24). Sex emerged as the
second predictor (after record) in the Southern Dis-
trict of New York; whether the defendant was repre-
sented by counsel or not appeared second in the
Eastern District of Michigan, though it explained
little of the residual; method of conviction was the
next best predictor (after record) in the Central Dis-
trict of California,

Although prior record also appears to have been
important in the sentencing of narcotics offenders, it
was not the strongest predictor for any of the focal
districts presented in Table 24, Instead, method of
conviction, method of case initiation, and the age of
the offender variously appeared as the best predic-
tors of narcotics sentence outcome across the dis-
tricts. For each district, record then entered the
solution second, being generally followed by factors
relating to method of digposition (where such factors
had not already been considered).

Notable here is the appearance of race as a sig-
nificant predictor of narcotics sentences in the
Southern District of New York, Its apparent in-
fluence is important from two perspectives, The first
is the lack of diminution of its impact when impor-
tant controls are introduced. At the zero order, race
explained 9 percent of the varfation in sentence
weight, After the effects of the best two predictors—
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TABLE 24 Proportion of variance explained in and significant predictors of
sentence weight for robbery and narcotics offenses In selected districts, 1971

NOTE: See NOTE, Table 8.

Narcotics
Robbery offanses
Indepandent varisble District District
astor Souther
MR e e cot MR S suten oo,
Multiple R2 2580 120 322 712 397 419 .683 536 656 425
Number of cases 1,078 63 53 45 69 1,014 70 105 59 83
Offender variables:
Sex 3 3 2 1
Race:  White 1
Black 2
Record 4 4 4 4 3 3 3 3 3
Age 1 2 4
Process variables: ‘
Indictment 1 2 1 4
Walver 3 1 1 4
Interval to disposition 1
Plea of guilty:
Unchanged 4 2
Changed 1 2
Trial:  Court 3
Jury 2 1
Trial
{Court or jury) 4 4 2
Counsél; Assigned 1
Retained 1
None/waived 3 1

Court variablesd

iNot applicable,




TABLE 25 Proportion of variance ex-
plained in sentence
weights imposed for robbery
in the Eastern District of New
York, 1971

NOTE: See NOTE, Table 3.

Ind dant Multipt R?
valjlenf.!;lg on uRpe R2 change r
Unchanged

piea 328 .108 ,108 -.328
Walver 346 120 .012 -210

TABLE 26 Proportion of variance ex-
plained in sentence
weights imposed for robbery
in the Southern District of New
York, 1971

NOTE: See NOTE, Table 3.

Indopendent Multiple R2
varlable R R2  change r
Record 298 .089 .089 .298
Sex 406 164 076 .289
Unchanged

plea 478 228 064 -.242
Indictment 504 254 025. -011
Walver 558 311 057 -.105
Jury trial 567 .322 011 257

TABLE 27 Proportion of variance ex-
plained in sentence
weights imposed for robbery
in the Eastern District of
Michigan, 1971

NOTE: See NOTE, Table 3.

ind dent Multipl A2
vnarle:balg o Rpor R2  change r
Record 832 693 .693 .832

No coupsel 843 712 019 .030

TABLE 28 Proportion ot variance ex-
plained in sentence
weights imposed for robbery
in the Central District of
California, 1971

NOTE: S8ee NOTE, Table 3.

Independent Multipl R2

vn"?:be'g o uRpa R2 change r

Record 366 .134 1834 366

Court trial 459 211 077 -.271

Sex b516 .266 065 .,308

Walver 564 318 052 -257

Changad

plea 594 3583 035 -140

No counsel 520 .384 031 -.180

White 630 .397 .013 -.232

waiver and record-—were simultaneously con-
trolled, race still independently accounted for 6.9
percent of the variance in narcotics sentences. The
second point of note is the direction of the associa-
tion between race and sentence weight. The inverse

28

correlation (r = —,304) suggests that black narcotics
offenders in the Southern District of New York were
likely to get more lenient sentences than white offen-
ders. Further investigation reveals that the focus of
this relative leniency appears to be in the decision
relating to type rather than length of sentence, The
zero-order correlation between length of sentence
and being black was a negligible =037, compared to
a zero-order inverse association of —~409 between
being black and being sentenced to prison.

Summary

In sum, the analysis of selected districts
generally confirms the tentative conclusions about
regional variation generated by this study,
Specifically, when all offenses are considered in ag-
gregate;

1) While sentence length is notably more predic-
table than sentence type within each of the dis-
tricts studied, the respective levels of prediction
for the two decisions varied only slightly across
the districts, :
2) The best predictors of sentence length consis-
tently related to the offense committed—par-
ticularly robbery and narcotics; though less con-
sistently, the prior record of the offender
emerged as the best single predictor of sentence
type; method of conviction appeared fairly con-
sistenfiy as a residual predictor of both deci-
sions,

3) The age, sex, and race of the offender appear

—— . emmmamwe ey e L e . esmeex
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to exert some limited independent influence on
sentence outcome within some districts: sex, pri-
marily on the type of sentence imposed; age, on
the length of imprisonment; and race, on both
decisions, The impact of these variables was not
always consistent, however, For example, in the
Central District of California whites received
shorter terms than blacks; but in the Southern
District of Texas and the Southern District of
New York, white offenders were sentenced to
longer terms than were blacks,
4) The specific configuration of predictors for
any given jurisdiction and the relative weight
assigned to each predictor become more and
"more distinguishable as the focus on jurisdiction
and offense becomes more refined,26

When each offense is analyzed separately:
1) The variability across districts in the discre-
pancy between the predictability of sentence
type and the predictability of sentence length is
geeater for any one offense than it was for the ag-
gregate of offenses; moreover, the precise mag-
nitude of that variability across districts de-
pends on the specific offense being considered.
2) The best predictors of sentence outcome
across the jurisdictions studied tended to be
comparable with those yielded at the national
level analysis, sentences for property offenses
(robbery, auto theft) being primarily a function
of the offender’s prior récord; sentences for drug
offenses (narcotics) being a function of the
method of conviction,
3) Once the most salient predictor of sentences
imposed for each offense had been controlled,
residual predictors generally varied radically
from one jurisdiction to the next but more so for
narcotics than for robbery offenses., As the
analysis became sufficiently refined, every pre-
dictor included in the analysis appeared some-
where as a significant2? predictor of sentence
outcome,

2680me of the variabllity in predictors at the more refined
leveis may arise, in pan, from the small number of cases in-

volved at those levels,

2r"Significant” indlcates that a variable entered the step-
wise regression sofution and indapendently accounted for bét-

ter than 1 percent of the varlance In the sentence daclslon.

The Sentencing Panel

Since the early sixties, a few Federal jurisdic-
tions have been experimenting with an innovative
scheme of collaborative sentencing. As noted, by
1964, the Eastern District of New York, the North-
ern District of [llinois, and the Eastern District of
Michigan had adopted the practice,28 The technique
generally involves a meeting of three or more dis-
trict judges who, having read all the presentence in-
formation about a case that is available to the “sen-
tencing judge,” issue their recommendations for sen-
tence, In no event is the sentencing judge bound by
the recommendations of the council, but it is
generally presumed that as a result of collaboration,
judges are drawn toward a more uniform approach
to sentencing,29

Claims about the impact of collaborative sen-
tencing tend to be adamant, despite their lack of em-
pirical support.30 Lacking evidence, speaking
directly to the point, for example, two of the best
studies on sentence councils assert that the col-
laboration facilitated by the use of a panel has
effected a consensus among judges with respect to
both the specific factors that ought to be regarded as
relevant to sentence and the appropriate “weights”

that ought to be assigned to those factors,3!

28}t should be noted, however, that as time passed, the
number of Judges actually participating in the Northern District
of Illinols' council decreased. In 1971, only dbout half of the
district's dozen active judges took part, (Telephons convarsa-
tion with Ms. Frances DiAndre, U.S. Probation Department
statisticlan for the North District of illinois, March 21, 1974),
The significance of this decline in participation for sentencing
uniformity Is a matter of conjecture. It might be that whatever
intluence the council exerted on judges there was retained by
them despite their subsequent lack of participation in the
councit processes,

208t of,, A, Partridge and W. Eldridge, The Sacond Cir-
cult Sentencing Study: A Report to the Judges of the Second
Circult {Washington, D.C,, Federal Judiclal Center) August,
1974, pp. 23, 33-34,

3oNote, for example, the Second Circult study’s findings
{based on the parformance of the Eastern District of New York
judges In an experimental setting) that "the generation of a
common approach should not be regarded as one of the major
benafits (of the councl| strategy).” |bid,, p. 34

3tSee Levin, "Toward a More Enlightened Sentencing
Procedure,: 45 Nebr, L. Rev, 499 {1966). Levin's observations
nertain to the performance of the council In the Eastarn Dis-
trict of Michigan. See also Zavatt, "Sentencing Procedure in
the United States District Court for the East District of New
York," 41 F.R.D. 470 (1967),
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Moreover, one of the studies32 asserts that the im-
pact of the council approach is cumulative over
time: the longer the council functions, the greater the
agreement among judges with respect to both the
propriety and priority of various sentencing criteria,

When one examines the scanty data that are
offered as demonstrative of these claims, it becomes
clear that the problem is partially semantic; at any
rate, claims are grossly misleading. Available data
may indicate that the use of councils corresponds
with an increase in the leniency of sentences, that s,
an increase in the relative use of probation3d and
some change in the mean length of prison sen-
tences.34 That judges tend to change or even to
systematically lower their sentences may suggest that
there is less variability in sentences as a resuit—
although not necessarily; moreover, by itself such a
finding in no way warrants the inference that those
sentences reflect a more systematic or uniform con-
sideration of the factors believed relevant to sen-
tencing nor even that those sentences reflect the
uniform consideration of any factors, at all, In short,
that councils affect sentence is fairly well docu-
mented; but to say that they effect a more uniform
policy exceeds the limits of the data,

The analytical approach used here can be used
to assess the impact of sentencing panels from two
perspectives: the extent to which we are able to
systematically account for sentence variations in the
various panel and non-panel districts and the
specific predictors that best explain sentences in the
respective jurisdictions, From the first perspective,
the “uniformity of variations" can be assessed within
districts by looking at how much of the total
variance can be explained on the basis of the criteria
introduced here, If, for example, 100 percent of the
variance in sentences for a given jurisdiction could

32Lavin, op. cit,
33Both the Levin and Zavatt studies suggest this pattern.

3Although both Levin and Zavatt suggest that prison
sentences were shorter after the inception of the council than
they were before it came into use, the data are not conclusive.
In the first place, Zavatt's concluslons (the Eastern District of
New York} are based on a welghted /ndex of sentence severity
that does not directly measure sentence length. Moreover, the
precise sentencing Impact of collaboration, per se, Is not clear,
Itis true, as Levin indicates, that the annual mean length of sen-
tences imposed In the Eastern District of Michigan dropped
with the advent of the panel, However, when the focus is on
the decision process within the council, the pattern s not so
clear; for in slightly more than half the cases studied, the sen-
tencing ludge Imposed a longer sentence than was initially
recommended as appropriate after hearing the oplnions of
other judges.
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be explained on the basis of three factors, it would
suggest first, that consideration of only three criteria
could effectively explain variations in judges’ deci-
sions in that district and second, that similar cases
(those cases exhibiting common values along each of
the predictive dimensions) received the same sen-
tence, Conversely, to the degree that the variation in
sentences within a given jurisdiction cannot be ac-
counted for, it may be concluded that sentencing is
unrelated to the variables studied or that whatever
association they may bear to sentencing is non-
linear.35

When the sentencing patterns for the six focal
districts for both 1964 and 1971 are examined, dis-
tricts that use sentencing panels are characterized by
no special or clear-cut patterns with respect either to
the uniformity or the propriety of sentencing, In fact,
it will become apparent that the Eastern District of
Michigan is the only council district whose sentenc-
ing appears consonant with claims made by advo-
cates of the panel method,

In the first place, the districts did not vary
markedly in the predictability of sentence outcome
in the respective jurisdictions (Table 17). It is true
that sentences imposed in the Eastern District of
Michigan were substantially more explainable in
terms of available predictors (R2 =,812) than were
sentences that were imposed in any of the non-coun-
cil districts, reflecting considerable uniformity in the
1971 sentencing picture—a finding that would lend
some credibility to the arguments of panel propo-
nents. But at the same time, the other panel districts,
the Eastern District of New York and the Northern
District of Illinois, appearec indistinguishable from
non-panel districts in terms of uniformity of overall
sentencing practices.

Earlier, it was noted that the apparent unifor-
mity of sentencing within a jurisdiction (based on
analysis of aggregated data) could easily mask im-
portant differences in the divergent way in which a
jurisdiction might respond to different offense
groups, That is apparently not the case with respect
to the Eastern District of Michigan: sentences for the
specific offense group studied (robbery; R2 = ,712)
were nearly as predictable as were sentences im-
posed for the aggregate of focal offenses (R2=.812),
It was the case for the Eastern District of New York,
however, inasmuch as the predictability of sentence
outcome in the Eastern District of New York varied

35As indicated earlier, a low level of predictability does
not mean that sentencing, itself, Is random,




markedly across offense groups, With respect to rob-
bery, for example, variations in sentences imposed in
the Eastern District of New York were quite un-
systematic (R2 = ,120) in view of the fact that sen-
tences imposed for the same offense in another coun-
cil district (the Eastern District of Michigan) were so
closely linked to the same universe of predictors (R?
= ,712), With regard to narcotics offenses, on the
other hand, sentences in the Eastern District of New
York were more predictable (R2=,683) than was the
case for any of the other districts studied, At any
rate, the data do not support claims that sentences at
either the aggregate or offense-specific level that are
imposed in jurisdictions employing the council ap-
proach are any more or less systematic than those
imposed elsewhere,

Nor does it appear that the panel approach
generates a convergence of sentencing policy or
practice over time, Sentencing panels were being
used in the Eastern District of New York, the North-
ern District of Illinois, and the Eastern District of
Michigan in both 1964 and 1971, two years for
which comparable data are available. Yet, the
ability to predict sentences imposed in the three dis-
tricts improved over time only for the Eastern Dis-
trict of Michigan3¢é—from 59.0 percent in 1964 to
86.2 percent in 1971, Sentences in the Eastern Dis-
trict of New York and the Northern District of I}~
linois, however, were much less predictable in 1971
than in 1964, The proportion of explained variance
in the Eastern District of New York’s sentences
diminished from 86.2 percent to 51.3 percent of the
total. For the Northern District of Illinois, the figure
decreased from 60.2 to 51.2. If advocates of the col-
laborative sentencing are correct, it would be ex-
pected that sentences would become more uniform
with time, as participants converged toward com-
mon sentencing philosophies or strategies (assuming
that basically the same judges serve throughout the
period and that the principal criteria on which sen-
tences are made to turn in both periods are included
in the data set), Of course, it is possible that sentenc-
ing in the Eastern District of New York and the
Northern District of Illinois has become more

%8Recall that the Eastern District of Michigan was the
focus of Levin's study. These data would thus appear to lend
some support to Levin's hypothesis, at least insofar as the
focus of his study—the Eastern District of Michigan—Is con-
cerned.

systematic over time; but if that is so, the bases (i.e.,
predictors) of variations simply were not included in
the constellation of predictors studied, It should be
made clear, therefore, that the findings here ought
not to be taken as conclusive of the merits or failings
of sentencing councils because there may be salient
factors that are not included in the data base,

On another level, it is interesting that the same
factors are not necessarily the best predictors of sen-
tence outcome across the different panel districts,
That is, the basically similar collective approach ap-
pears to produce not only dissimilar outcomes but,
perhaps more importantly, divergent “rules” for
effecting outcome, A narcotics conviction and the
method of conviction were fairly powerful predic-
tors of the severity of sentences imposed in the
Northern District of Illinois and the Eastern District
of New York, yet they independently accounted for
virtually none of the variation in sentences imposed
in the Eastern District of Michigan. Conversely, of
minor importance in the Northern District of Il-
linois and the Eastern District of New York, the
prior record of the offender appears to weigh heavily
on the scales of justice in the Eastern District of
Michigan, '

Moreover, from the previous review of district
criteria, it is clear that those factors that best pre~
dicted “‘panel-induced” sentences are equally
familiar to judges in other districts who presumably
act independently of their colleagues, That is, the
best “overall" predictors—for example, offense,
record, method of conviction—are important con-
siderations in both type of districts.

In review, findings with respect to the impact of
sentencing councils are mixed. At the aggregate and
offense-specific levels, the council approach may or
may not lend greater uniformity to sentences, It is
also questionable whether the approach has effected
greater uniformity of sentencing over time. Only the
Eastern District of Michigan consistently displayed
the patterns expected on the basis of claims made by
advocates of the collaborative approach. Finally, it
seems clear that variations in sentences imposed in
concert can be explained by the same kinds of fac-
tors that describe sentences imposed unijlaterally;
furthermore, the respective weights assigned to those
factors appear to vary among council districts just as
they do among jurisdictions not employing the panel
method,
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Conclusion

This survey of regional and district sentencing
patterns has revealed that sentencing policy varies
across jurisdiction, The proportion of variance ex-
plained at the aggregate level (all offenses con-
sidered at once) is at the same time higher and less
variable across jurisdiction than the explanatory
levels yielded at the offense-specific levels of
analysis, At the aggregate level, variation in sen-
tences was most systematic (that is, the proportion of
variance explained was highest) in the Midwest
(Sixth and Seventh Circuits), Conversely, sentence
variations were least systematically related to the
predictors used in this study for the Northeast (Se-
cond Circuit), Despite some differences among the
circuits, predictability was generally high (relative
to the levels of predictability yielded at most steps in
the analysis) across all the circuits studied.,

The discrepancy across individual districts in
the proportion of variance explained for the aggre-
gate of sentences was considerably greater, although
the general level of explanation was basically com-
parable to that exhibited at the regional level,
Across the varjous offense groups, the extent of
geographic variability was even greater (at both cir-
cuit and district levels),

When the factors most strongly associated with
sentence outcome were considered, and as the
analysis moved both from aggregate to offense-
specific analysis and from circuit to district, the con-
stellations of predictive factors became increasingly
distinguishable across jurisdictions, Whereas sen-
tences imposed for robbery offenders in one court in
1971 turned on the prior record and sex of the of-
fender, in another, variations in severity were best
explained by factors relating only to how the cri-
minal case, itself, was initiated and disposed of,
Moreover, although robbery sentences imposed in
one district were almost wholly explained on the
basis of the predictors used here, in another, the
same set of predictors bore virtually no relation to
sentence outcome,
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The data were also explored in an effort to
assess the uniformity and uniqueness of sentences in
jurisdictions using a sentencing council, The results
suggest no definitive conclusions, In the first place,
districts employing the sentencing council approach
did not consistently display higher levels of ex-
plained variance than did non-council districts. In
fact, despite their use of sentence councils, both the
Eastern District of New York and the Northern Dis-
trict of Illinois exhibited among the lowest aggregate
levels of explained variation of any of the focal dis-
tricts in 1971, Thus, there is cause for questioning
popular claims that the council approach facilitates
the development of a consensus of approach among
participating judges.3?

In the second place, the literature suggests that
the council exercises a moderating influence on the
judge ultimately responsible for imposing sentence,
but that, too, is questionable on its face, The evi-
dence here does not yield such a conclusion, nor
does it suggest that sentences produced by the coun-
¢il method are even less varigble than sentences that
were imposed unilaterally—irrespective of our
ability to account for those variations, In short, this
analysis does not support the proposition that sen-
tencing councils are instrumental in generating any
kind of systematic policy whose effects transcend the
individual case,

37An important limitation on this apparent pattern relates
to the structure of the council, Because judgss sit in panels of
three and because there Is constant turnover in the member-
ship of the various panels that operate within a jurisdiction, it
Is possible that the mechanism of the panel may work effec-
tively (in developing a uniform approach) for some groups of
three but work poorly for others. By the same token, if the
councit strategy is generally effective on a micro level but pro-
duces a different type of “consensus” across the difterent
panels, then it could be that the constant turnover in panel
membership inhibits the emergence of a clear aggregate pat-
tern. At any rate, until research clearly focuses on the sentenc-
ing council rather than the council district as the unit of
analysis and concerns itself with the interplay of normative
and substantive decision processes within various panel
groups, therea can be only speculation about the effect (or
eftactiveness) of judicial collaboration for criminal sentencing.

At the same time, it must also be acknowledged that
whatever consistency exists in some councli districts may
relate to factors other than those analyzed in this study.
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APPENDIX

The mnemonic terms in parentheses in the
definitions below (e.g., ROB) have been used in
some of the analytic reports in this series and in the
source document from which these analytic reports
derive,

1. Offense. Each of eight offenses was dum-
mied and treated as an independent variable, This
means that a variable was created for each offense
and coded such that all persons convicted for that
offense were assigned one value, e.g., 1, and all per-
sons convicted for any of the other seven focal
offenses were assigned another value, e.g., 0, These
dummied variables included bank robbery (ROB),
bank embezzlement (EMB), larceny from interstate
commerce (LARCQC), counterfeiting (COUNT), auto
theft (AUTO},.Marihuana Tax Act (MARH), nar-
cotics (NARC), and Selective service violations
(SS).

2. Age. The age of the offender at the time of
sentencing was also reported. Where dichotomized
in the analysis, age was broken so that about half the
population would be in each category. The “young”
category includes those under 30 years of age, the
“old” includes everone 30 years of age or older.

3. Race. Only about | percent of all offenders
were reported to be neither white nor black,
However, it was not' known into which category—for
practical or theoretical reasons—these individuals
ought to be placed. Consequently, race was
dichotomized as two variables: white/other than
white and black/other than black.

4, Sex. Sex forms a natural male/female
dichotomy and was so coded. Other than individual
offenders—that is, corporations and firms-—were ex-
cluded from the analysis, since they were quite rare.

5. Prior Criminal Record (REC). Criminal
record forms a natural ordinal scale. Least sérious is
“no record of prior conviction.” Next is a “prior
conviction which resulted in a nonincarcerative sen-
tence," for example, fine, probation, or suspended
sentence, Third is a “prior conviction which resulted
in an institutional commitment for a maximum of
less than 1 year” (misdemeanor), Fourth is a “prior
conviction and institutional commitment under

Independent Variables

juvenile delinquency procedures,”! Fifth and most
serious is a “prior conviction resulting in imprison-
ment for a maximum of more than 1 year” (felony).

When dichotomized, prior record was broken into
record of incarceration (for those having been con-

victed and previously institutionalized for any
period of time) and no record of incarceration (for
those having either no prior convictions at all, or a
conviction that resulted in a nonincarcerative sen-
tence).

6. Type of Counsel. Legal representation
falls basically into one of three categories: 1) waived
or no counsel (NOCNS); 2) assigned counsel,
whether court-appointed or a public defender
(ACNS); and 3) privately retained counsel (RCNS),
A simple counsel/no counsel dichotomy would not
permit exploration of the possibly differential im-
pact on sentence of assigned versus private counsel,
Therefore, each of the three categories was dummied
(dichotomized) according to the presence or absence
of the type of representation: counsel/no counsel,
assigned counsel/not assigned counsel (the latter re-
ferring to defendants with retained counsel or no
counsel), and retained counsel/no retained counsel
(the latter referring to defendants with assigned
counsel or no counsel),

10ne might dispute the relatively high rank of a juvenile
record, But it must be realized that juveniles (under 18 years of
age at the time of the offense) 1) are generally committed for
only the more setious offenses and 2) are seldom Institu-
tionalized for thelr first conviction. For example, the Federal
Bureau of Prisons’ Statistical Report, Fiscal Years 1971 and
1972, Table B-15A, pp. 136-137, reports that most juveniles
committed under the Federal Juvenile Delinquency Act
(F.J.D.A) had been convicted of auto theft (84 out of 280
juveniles, or 30 percent), drug offenses (30 out of 280, or 11
percent, or robbery (22 out of 280, or 8 percent). Moreover, an
annual statistical report of the Administrative Offlce of the U.S,
Courts, Facleral Offenders in U.S, District Courts, 1971,
reports that of the 261 youths who were received by prisons in
1971 as F.J.D.A. commitments and for whom information on
prior record was reportad, 189 (72 percent of the total number
sentenced to prison) already had a prior criminal record (Table
20, p. 58).

Perhaps most salient to the severe scaling of juvenile
record is that the Bureau of Prisons, op. cit,, Table B«16A, pp,
142-143, reports that the mean maximum sentence length for a
Federat juvenile delinquent committed In 1971 was relatively
substantlial, Nearly three-fourths (203 out of 280) were commit-
ted for the duration of their “minority"—that Is, until they
reached legal adulthood (age 21) an interval that averaged
39.6 months. The average sentence of those committed for
less than their minority was 22.7 months. By comparison, the
average maximum term for all sentenced offenders received
by the Bureau of Prisons In 1971 was 34.6 months.

The point, In sum, is that a record of prior juvenile com-
mitment can be falrly viewed as more serlous than a record of
incarceration for less than 1 year.
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7. Method of Conviction. One may be con-
victed in one of several ways: by an original
(unchanged) plea of guilty or nolo contendere; by a
plea of guilty or nolo contendere after an original
plea of not guilty; by a court or “‘bench" trial (judge
sitting without a jury); or by a jury trial. Because
pleas of nolo contendere are relatively rare and are
essentially pleas of guilty, the two types of plea were
not distinguished, As a result, four variables, each
dummied in the fashion described above, were cre-
ated: unchanged plea of guilty (UPLLEA)/other than
unchanged plea of guilty, changed plea of guilty
(CPLEA)/other than changed plea of guilty, court
trial (CTRIAL)/other than court trial, and jury trial
(JTRIAL)/other than jury trial. Additionally, in
order to explore the broader relationship of method
of conviction to sentence, a fifth dichiotomized varia-
ble, conviction by trial (TRIAL)/plea of guilty was
created,

8. Interval (INT). The interval of time elapsed
from the original filing of the case to its ultimate dis-
position by the court (sentencing) is recorded in
months. Where it was necessary to dichotomize the
time interval, the break was made so that the created
categories were approximately equal in size—3
months or less/over 3 months.

9. Method of Case Initiation. Two variables
were dummied to describe method of case initiation:
case initiated by indictment (INDICT)/other than
indictment, and defendant waived right to formal in-
dictment hearing and consented to be charged by in-
formation (WAIVER )/other than waiver.

The following district-related factors were com-
puted from 1971 data and were used only in the
1971 analysis, '

10. Criminal Dispositions per Judgeship
(CRDPJ). Criminal dispositions per judgeship
refers to the number of criminal cases disposed of
(including dismissals and acquittals)? in a district,

o Y ————— tr———

2The number of criminal dispositions was derived directly
from the data tapes used in the analysis. According to that
record, 47,945 cases were disposed of by Federal courts In
1971, This number excludes 75 cases from the Southern District
of New York, which were coded as “statistical dismissals"—
cases that, in fact, had not yet actually been disposed of in
1971,

The number for all percentage figures subsequently
based on the number of criminal dispositions per district was
derived by subtracting from the total number of criminal dis-
positions: 1) all cases that were coded as “statistical dis-
missals,” 2) all Narcotic Addiction Rehabilitation Act commit-
ments [28 USC 2002(a), (b)), and 3) cases having no value
recorded for method of conviction. There were few instances
of any of the three cases.
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divided by the number of judgeships authorized for
that district in the same fiscal year (1971),3

11. Total Dispositions per Judgeship
(TDPJ). Because much of the business of Federal
courts relates to civil processes, one might argue that
a truly representative measure of the judicial
workload—inasmuch as one is exploring the rela-
tionship between criminal sentences and the
caseload (or “business”) of the court—ought to in-
clude civil as well as criminal cases, This variable
measures the fotal dispositions per judgeship in the
same fashion as criminal dispositions per judgeship
measured the crime-related workload.# The number
of total dispositions per judgeship ranged from 119
(Delaware) to 1,058 (Southern California),

12. Welghted Filings per Judgeship
(WFPJ). This more sophisticated measure of
judicial workload considers not only the number but
also the difficulty of the kinds of cases being
handled, The weighting scheme was developed by
the Administrative Office on the basis of the amount
of time required for the disposition of different types
of both civil and criminal cases,’ Thus, two districts
that rank the same on weighted filings can be con-
sidered to have comparable workloads, even though
one may annually process hundreds mare cases than
the other, Across the 88 districts, the number of
weighted filings per judge ranged from 98 (North
Dakota) to 577 (Western Wisconsin) in fiscal year
1971,

13. Criminal Dispositions Standardized by
Civilian Population (ZDISP). This weighted
measure of court caseload standardizes the number
of criminal cases disposed of in fiscal year 1971 by
units of 100,000 civilian population.¢ In 1971, the

3The number of authorized judgeships for each Federal
district in 1971 is reported in Administrative Otfice of the U.S.
Courts, Management Statistics for U.S. Courts, 1971. The ac-
tual value used here was computed by dividing the number of
"vacant judgeship months" for each district by 12 and then
subtracting this number from the reported number of
authorized judgeships for the year, The correction, while yield-
Ing a more precise measure of the actual number of judges sit-
ting in a jurisdiction, resulted In only minor adjustments of the
original figure for “authorized judgeships,”

48ince the data tapes used In this analysis have no infor-
mation relating to noncriminal casaes, these figures were ob-
tained from the Administrative Otfice of the U,S. Courts 1972
Annual Report of the Director, Table 20, pp. 11-35, 11-36,

SData for this variable were obtained from Managemont
Statistics, 1971, op. cit,

8The 1970 census figures for Federal judicial districts is
reported in Reports of the Proceedings of the Judicial Con-
ference of the United States, March 15-16 and October 28-29,
1971, (Washington, D.C.: U.S, Government Printing Office),
1972, Table X«10, pp. 421-423,




districts ranged from 6 (Northern New York) to 214
(Southern California) criminal dispositions per
100,000 population.

14. Median Interval from Filing to Disposition
of All Cases (MINT). This factor is a measure of
the median time (in months) required for the dis-
position of all cases disposed of within the jurisdic-
tion during fiscal year 1971.7 Values ranged from ,3
(Southern Texas) to 12,4 months (New Jersey).

With respect to the variables that follow, two
points are important: first, for all rate figures that
used total criminal dispositions as a base, all statisti-
cal dismissals, Narcotic Addiction Rehabilitation
Act commitments, and cases with missing values
were excluded from the base figures befare the rates
were calculated;® second, no rate was calculated if
the base “N" was less than 10,

15. Dismissal Rate (DSMRT). Dismissal rate
is the percent of all criminal defendants who were
disposed of by the dismissal of charges. Clearly, dis-
missal rates varied widely across the nation. In
Southern Texas, for example, only 7 percent of all
dispositions were by dismissal, In contrast, nearly
half (47 percent) of those cases that were concluded
in Nevada were dismissed,

16. Plea Rate (PRT). Plea rate refers to the
proportion of criminal case dispositions in a district
that were effected by a changed or an unchanged
plea of guilty or nolo contendere, Plea rates ranged
from a low of 37 percent in Nevada to a high of 90
percent in Southern Texas,

17, Trial Rate (TRT). Trial rate refers to the
proportion of a district's total criminal case disposi-
tions that were effected by a court or a jury trial, A
high trial rate suggests that a district is expending
considerable human and material resources on the
adjudication process compared to districts that have
high dismissal and/or plea rates. District values
range from a low 2 percent for Southern Texas to a
marked 36 percent in Eastern Tennessee, Half the
defendants processed in 1971 were disposed of in
jurisdictions wherein fewer than 15 percent: of all
dispositions were by trial,

18. Jury Trial Rate (JRT). This factor (jury
trials as a percentage of all trials) refers to the pro-
portion of all trials that were heard before a judge

"The values for this variable were taken from Manage-
ment Stalistics, 1971, op. cit,

8These exciusions were ganeraily limlted to no more than
2 or 3 percent of the regpective district totals.

and jury (vis-a-vis bench trials that are argued
before a single judge without a jury). The distribu-
tion of court and jury trials varied considerably
from one district to the next. In Middle North
Carolina, for example, only one in five trials (21
percent) in 1971 was heard by a jury. On the other
hand, every one of Rhode Island’s 22 Federal trials
was presented to a jury. Across districts,
“preference” was clearly for jury trials in 1971,
despite their apparent ‘“cost” to the defendant in
terms of relatively severe sentences, a factor that
will be explored in detail in reports in this series, In
1971, half the persons convicted in the 88 major
Federal district courts were convicted in districts
where nearly three-quarters of all trials were jury
trials.

19. Conviction Rate (CVRT). A summary
rate of convictions for each district was also calcu-
lated and assigned to each individual record, Any
disposition other than a dismissal, an acquittal, a
statistical dismissal, or a missing value was tabu-
lated as a conviction, The lowest conviction rate of
any district was 49 percent (Nevada). In sharp con-
trast, more than 9 in 10 (92 percent) of those persons
whose cases were processed in Southern Texas were
convicted. Half of all defendants disposed of in 1971
were processed in jurisdictions exhibiting conviction
rates of better than 68 percent,

20, Plea Conviction Rate (PCRT). This
variable reflects the number of pleas of guilty or
nolo contendere expressed as a percentage of all
convictions in a district, This rate is extremely high,
ranging from a low of 63 percent (Eastern Ten-
nessee) to a high of 98 percent (Southern Texas),
emphasizing that the preponderance of convictions
in every Federal court derive from the defendants’
own admissions of guilt,

21, Trial Conviction Rate (TCRT). Trial con-
viction rate is a measure of trial “effectiveness,” as it
reflects the percent of all trials within each jurisdic-
tion that resulted in convictions, Values ranged
from 31 percent in Alaska to a staggering 100 per-
cent in Hawaii, Most jurisdictions have a better than
even record of trial victories; indeed, over half
(which were responsible for disposing of about half
of all Federal cases) exhibited trial conviction rates
of around 75 percent in 1971!

22, Court Trial Conviction Rate
(CCRT). Court trial conviction rate measures the
“effectiveness’—with respect to convictions—of
nonjury trials, that is, those heard only by 4 judge
without a jury. The proportion of victories in court
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" trials ranged from 32 percent (New Jersey) to 100
percent (Hawaii and Kansas).

23. Jury Triail Conviction Rate (JCRT), The
counterpart of court conviction rates for jury trials
relates a district’s conyiction rate for all jury trials,
Not unlike the range for court effectiveness, jury
trial effectiveness ranged from 30 percent (Alaska)
to 96 percent (Western Kentucky), On the whole,
however, jury trials were much more “effective”
than court trials,

24, Juror Usage Index (JUI). A popular hy-
pothesis used to account for the often cited relation-
ship between a jury trial conviction and a severe sen-
tence relates to the relative “cost” and tedium—in
terms of human and material resources—of a jury
trial versus the economy and expedience of a guilty
plea, The Juror Usage Index provides a rather
sophisticated measure of how the expense of jury
trials may vary from district to district.9

The Index is a ratio of the number of jurors on
hand and paid per jury trial day during the year, One
“jury trial day” is counted for each day each trial is
being held in the district, Thus, if there were five
jury trials going on for 4 days, that would count as
20 jury trial days, If 400 jurors were compensated
during that period, the index for the 4-day period
would be 400 jurors paid divided by 20 jury trial
days = 20 (actually, the JUI is tabulated for the en-
tire year). In 1971, JUI ranged from an economical
15 jurors paid per jury trial day (Colorado, Wyom-
ing, Western Michigan) to a high of 58 (Southern
New York),

9The Index was developed by the Administrative Office
and Is defined and teported in Management Statlstics, 1971,
op. cit.
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